Julie A. Fernandes
01/26/98 12:18:54 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: H1B visas

Elena,

H1B visas are temporary work visas for specialty workers. They allow generally highly skilled
immigrants to work in this country for up to six years. Under current law, the annual number of
H1B visas that can be issued by the INS is capped at 65,000.

Historically, we have not used the full complement of H1B visas. However, the cap was reached
last August for the first time. Thus, the issue has been presented whether the Administration
would support raising the cap to accomodate more temporary foreign high-skilled workers. The
Administration has never taken a position on raising the cap, though we have often spoken of the
need to place a strong emphasis on training American workers to meet the demands of the high
tech industry. ’

Though the guestion of the H1B cap has not been squarely addressed, there have been some
recent discussions of reforms to the temporary visa program. A couple of years ago, there was
language in legislation that would consolidate the H1B and H2B programs (the H2B vias program is
for temporary non-agricultural workers and are generally underutilized; approximately 30,000 of
the 66,000 aliotted are used every year). Such a consolidation would effect an increase in the
number of available visas for H1B uses. According to the INS, at the time that this language was
put forth, the Administration indicated that it was something that we could go along with. Also,
the INS has given guidance to its adjudicators about how to best count the usage of H1B visas for
purposes of determining whether the cap has been reached. Under this newer guidance, renewals
of H1B visas are not counted as "new" visas for cap-counting purposes. Finally, the Department of
Labor has advocated for a reduction in the length of stay for H1B visa-holders from an maximum of
6 years to a maximum of 3 years.

On January 12th of this year, Secretary Daley -- at a conference on the information-technology
workforce shortage in the Silicon Valley -- stated in his remarks that the Administration was
opposed to raising the cap on temporary visas for high-skilled workers. In an interview with the
San Jose paper following his speech, he characterized the raising of the cap as "politically not
feasible" and stressed that industry should concentrate on developing human capital within the
U.S. According to the article, Silicon Valley business leaders have said that increasing the cap on
visas for skilled high-tech immigrants has become one of their top legislative priorities this year.

The problem with over-use of H1B visas is related to a larger issue related to employment-based
legal immigration programs. According to many sources, it takes the Department of Labor much
too long (approximately two years in many cases) to do a labor certification, which is a prerequisite
for an employment-based non-temporary visa. Thus, employers use the H1B as a way around that
process. If Labor's certification process were more efficient, there would likely be less of a demand
for these temporary visas. To that end, the CIR recommended that Labor no longer be charged
with the responsbility to do labor certifications and some (including Carnegie Foundation) have



recommended that the task be contracted out. This position, however, is very controversial and
strongly opposed by folks at the Department of Labor.

Leg. Affairs has been unable to locate Abraham’s draft legislation on raising the cap. | am trying to
track it down.

Julie



2 Leanne A. Shimabukuro

Record Type: Record

To: Laura Emmett/WHQO/EOP

cc: Julie A. Fernandes/OPD/EOP
. Subject: weekly

Immigration -- Skills of Immigrants: The attached U.S. News article discusses the issue of
whether we should change our legal immigration system to strengthen preferences for skilled
and well-educated prospective immigrants over those that are poorly educated and unskilled.
The current immigration system is set up to favor keeping families intact. Thus, the vast
number of legal immigrants are brought to this country through family-based visas, which do
not take into account education or skill level. The article cites a Rand study proposal to create
a point system of immigration which continues to give weight to immediate family
reunification but would also give points for education, language skills, and work experience.
The final report of the Commission on Immigration Reform also recommends a shift in
priority toward higher skilled immigrants. Instead creating a point system, the Commission
recommends revising skill-based admissions (approximately 100,000 visas) to favor
highly-skilled and educated immigrants and eliminating altogether the category of unskilled
workers. Though we think that these ideas are well worth exploring, it is unlikely that
Congress will want to consider an overhaul of legal immigration this year. Efforts to reduce
legal immigration levels were defeated during consideration of the 1996 illegal immigration
law.
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Julie A. Fernandes
01/20/98 07:33:50 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP, Leanne A. Shimabukuro/OPD/EQOP
Subject: CNN and Immigration

Elena,

Last week in the Silicon Valley, in response to a question regarding Sen. Abraham's proposed
legislation that would raise the number of H1B visas (temporary visas for "specialty workers" --
generally higher skilled), Commerce Secretary Daley made a comment that the Administration
wmhe annual number of these visas. Historically, we have not used the full

number of H1B visas, but the cap (now at 65,000) wasr 7.

CNN has called John Frazier at Labor to ask whether someone from there would appear {unclear on
what program} tomorrow to comment on this. Frazier is going to inform them that Labor has not
seen the legislation, and cannot comment. We also put in a call to INS public affairs to alert them
to this.

Julie
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DEPARTMENT OF DEPENSE
OPPICE OF CENERAL COUNSEL

WASHINGYON, B.C. 20391-1900

February 24, 1998

MEMORANDUM FOR INGRID SCHROEDER, LEGISLATIVE REFERENCE DIVISION,
OFFICE OF MANAGEMENT AND RUDGET

FROM: S.1. BRICK, DIRECTOR, LEG@LAT :FERENCE SERVICE,
DEPARTMENT OF DEFENSE~

SUBJECT: LRM ID: IMS245, LABOR Testimony on H1B Nonjimmigrant
Employment Based Visa Program for Skilled Workers

Tn response 10 your request for views, the Department of Defense has concems with the
subject testimouy. Fedcral reacarch agencies should be involved during the development of the
legislative proposals that this testimony portends and not be limited to coordinations with short
deadlines on already-drafted proposals, as has happencd in 1995-1996.

" The Depirtment supports what appears to be the overall intent of the Department of
Labor’s statement, 10 epsure (st the H-1D nonimmigrant vica program is not misised to
undercut protestiops for U.S. workers. The overall tenor of the testimony, however,
undefemphasizes the appropriate use of the H-1B program by the U.S. research enterpuise to
draw upon world-class scientific and engineering talent. For example, the second paragraph on
page 7 of the testimony notes the need for use of the H-1B program for access to the "best and
the brightest,” but only 1o meet urgent wid gencrally temporary businese naeds; the paragraph
fails to capture the importance to the country of outstanding researchers that are available to us
through the H-1B program, thereby helping the U.S. retain its technological edge for economiv

.and-military 'oompeﬁtiveness

It appears ‘that this testimony will be followsd by Administration legislative proposals, and
thosa, prnposals are far more important than the testimonpy its¢lf. We understand that a policy
_developmem ¢ffort already may be underway under the auspices of the Domestic Policy and
Netjonal- Ewnomxc Councils. It is critical to involve in any such effort the National Science and
' Technology Counsil (NSTC), so that legislation aimed at preventing abuses of the H«1B program
~ does not also undermine legitimate uses of the program by Wi U.S. research cnterprise. The
NSTC's invalvement is the best way to ensure that concerns of the major research agencies, such
as those expressed in comments on this testimony that you received from the Department of
Health and Humu Seivices and the National Science Foundation, receive due consideration.
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U.S. Department of Labor Assistant Secretary for Policy

Washingtan, D.C. 20210 .
(3 e-mail TS "beYw(,

ard Tom
@ m&c rcwy revin—
MEMORANDUM FORELENAKAGAN =~ & * d\wm]
FROM: . SETH H@
DATE: FEBRUARY 9, 1998 |
SUBJECT: ATTACHED DRAFT oPnbN’s MEMORANDUM REGARDING

THE PROPOSED H-1B CAP INCREASE

Last Thursday, you asked the Labor and Commerce Departments to draft a memorandum setting
forth options with respect to the proposal to increase the cap on H-1B visas. Specifically, you
asked us 1o identify 2 or 3 “middle ground” options between an absolute “yes” ar “no” to the
proposed increase in the cap. We have had an intensive interagency process since that Imeeting,
also involving the INS, the State Department, and Steve Warnath, which produced the attached
draft memorandum.

Secretary Daley, Deputy Secretary Higgins, and senior staff from the INS and State have
appraved the memo. '

The aftached memorandum reflects consensus as to the statement, background, and discussion of
the issue. 'We did not achieve consensus on a recommended option, although the agencies are
hat at opposite ends of the spectrum. The agencies’ views are expressed in the memo,

As I have mentioned to Laura, the Office of the U.S. Trade Representative may have views on
this issue since it has implications for our GATS obligations. Accordingly, you may want to
contact USTR before sending a memo to the President. Joseph Papavitch would be a good
senior-level person to speak with: Peter Collins is the best-informed staff level contact

I hope this is responsive to your assignment. Please let me know if you necd any additional

~ information or would like to discuss the memo. '

Attachment
cc: Julie Femandez

Distribution
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February 6, 1998 6:00 pm
DISCUSSION DRAFT
February . 1998

MEMORANDUM FOR:

FROM: | .

SUBJECT: 'Options Relating to Skilled Terﬁborafy Foreign Workers
Issue

 Existing law permits 65,000 H-1B visas each year for skilled temporary foreign workers. The
computer and health care industries are primary users of the H-1B program. The annual 65,000

visa cap was met for the first time in FY 1997, and is likely to become a legislative issue in this
session of Congress.

The information technology (IT) industry, along with Senator Abraham, Representative Zoe
Lofgren, and other members of Congress, support cither the removal of or a significunt increase in '
the H-1B cap. Unions, other worker organizations, Senator Kennedy, Congressman Dingell, and
other members of Congress are likely to oppose any increase.

This memo provides options on how to address the H-1B cap issue. Labor Department staff
have had preliminary discussions with staff for Senators Abraham and Kennedy, organized labor,
and representatives from the business cornmunity and believe that certain elements of the IT
industry might be willing to forge a legislative agreement,

Backgsround

SN0 Since 1993 the Administration has sought reforms of the H-1B program: requiring employers to
O™ | “recruit and retain” U.S. workers before hiring foreign temporary workers, prohibiting laying off
\?}’N & U.S. workers to replace them with foreign temporary workers, and reducing the maximum stay
T QM) for H-1B workers from 6 to 3 years. These reforms, specifically allowed under the U.S.

: \ N ommitments made under the Uruguay Round Agreements, have not yet been enacted.

This is a very controversial issue. Industry advocates of raising the H-1B cap, such as the
Information Technology Association of America and the American Electronics Association, say
hundreds of thousands of jobs cannot be filled and that these vacancies are hurting U.S.
competitiveness. These industry advocates argue that these worker shortages are reflected in
rapidly rising wages documented by surveys undertaken by industry groups, and changes in
industry behavior that are consistent with such shortages -- increased training, more active
recruitment, and the creation of a variety of partnerships with all levels of education.” Critics of
raising the H-1B cap, such as the AFL-CIO, the Institute for Electrical and Electronic Engineers
and the American Engineering Association, say industry: (1) drastically overstates any problem by
equating job vacancy data with evidence of skill shortages; (2) continues to lay off tens of
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thousands of workers (e.g., AT&T recently announced Jarge job lay-offs); (3) does not hire, -
retrain or retain mid-carcer IT professionals out of a preference for cheaper workers (e.g., 70-80
percent of highly-skilled IT professionals are 44 years of age or younger), (4) hires only a tiny
fraction of job applicants; and (5} fails to tap reservoirs of talent available to fill these jobs by
loosening its very specific recruitment requirements and providing more training.

- Despite controversy over the magpitude of the problem, it is clear that IT employment is growing
rapidly and that IT labor markets are tight. Accordingly, the Administration announced saveral
specific steps to address IT labor market issues at the recent convocation in Berkeley, including:
(1) 2 36 million grant program to expand private-sector involvement in school-to-work programs
focused on high-tech jobs; (2) a 33 million grant program to establish partnerships between
employers and training providers to train dislocated workers for high tech jobs; and (3) a series of
1own-hall meetings where representatives of business, academia, state and local governments, and
employee organizations can discuss IT workforce needs. Further, we are planning to look at
other options for helping the IT industry, as well as other industries faced with increasingly tight
labor markets, meer their workforce needs by better utilizing existing U.S. workers,

Discussion
Labor Markets and Skill Shortages

Demands to increase the H-1B cap arise from trade assacistion surveys of job vacancies, o
stimulated by the IT industry assertion that the rapidly growing demand for workers has created
widespread IT worker shortages in a tight national labor market, Tight labor markets, while
. potentially threatening wage-induced inflation, create incentives for employers and workers to
behave in ways needed to achieve many of your top priorities: hiring welfare recipients, out-of-
school youth, and workers dislocated by trade; providing greater opportunities for lifelong
learning; and raising wages and reducing income inequality. Accordingly, care must be taken
L before tuping to immigration to expand the supply of workers, This Administration has .
! _X%«_.VJ} expounded the proposition that increascd immigration should be the last — not the ﬁrst.— public
ﬁ'\ policy response to skill shortages.

The existence of a tight labor market causes employers [o raise wages, improve working
conditions, and provide increased training to induce more workers to enter the labor market. The
increased demand for trained workers induces educational and job training institutions to teach

. Y\é{ new skills. With more opportunities for training, workers acquire skills needed to obtain better,

e

higher-paying and more secure jobs, thereby creating open jobs and career ladders for those just
entering or reentering the labor market -- young people, welfare recipients, displaced worlcers,
and ather disadvantaged groups.

Labor markets are sometimes slow to respond to skills shortages. In these circumstances, it is
often argued that foreign temporary workers are needed in the short-term to provide necessary
skills while the labor market adjusts and provides U.S. workers with the requisite training.
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Without needed foreign temporary workers, some.argue that the IT industry may adjust to skills
shortages in ways that do not serve the short-term or long-term priorities of the country, either by
reducing job creation or by moving job overseas. Further, it is argued that IT industries ate so
eritical to our competitive edge in an array of industries and services that disproportionate harm
could come to the U.S, cconomy. '

Even in such circumstances, however, the use of foreign temporary workers will interfere with
labor market adjustments and makes achieving your other priorities rore difficult. It dampens the
market signals of increased wages, improved working conditions, and enhanced job security and

\-}y\‘ 0\.'0?%%\ growth potential so that fewer U.S. workers will be induced to acquire new skills, and fewer
+ \p ' .
7 o

employers and institutions will be induced 26 provide more training and education,

- Current H-1B Program

The existing H-1B program allows employers to. import up to 65,000 temporary foreign workers
each year. The visas last for up to six years. The foreign worker must have a 4-year degree or

- the equivalent in combined education and work experience. The employer must employ the

foretgn worker ih a job requiring the minimum level of skills, agree to pay the prevailing wage,
give notice to its workers of its use of foreign workers, and attest that there is no strike o lockout
affecting the eccupation,

As highlighted by a recent DOL Inspector General report, the existing program fails to provide
.adequate protections for both U.S. and temporary foreign wotkers. Weaknesses in the enrrent

- prograin include: (1) no labor market test for U.S. workers; (2) no prohibition against laying off
U.S. workers to replace them with temporary foreign workers; (3) no direct tie to skill dhortages

- {some employers use this program to bring in physical therapists, auditors, accountants, and

. lawyers); (4) employers facing skill shortages are disadvantaged because they must compete on a

. first-come, first-served basis with other employers that do not face shortages; (5) nonimmigrant

foreign workers are tied to one employer and vulnerable to exploitation; and (6) the Labor
Deparument has inadequate resources for labor standards enforcement. 3

The H-1B program seldom opersates as a temporary worker program with workers coming to this
countty for a short duration and then returning to their homes. Instead, it operates often as a

_ "probationary" employment program where employers bring workers to the United States and, if

~they perform well, sponsor them for permanent admission to this country, This linkage permits

Ve’mpluyers to hire foreign workers without first recruiting U.S. workers and then retaining the

foreigh waorkers by obtaining permanent immigration status for them. The result is that U.S.
workers are never provided a genuine opportunity to compete for these jobs.

The Administration’s proposed reforms, if accomipanied by adequate enforcement resources,
would address many of these problems. /In addition, the proposed requirement that employers
recruit U.S. workers, to the extent that'it can be enforced, would rediuce pressure on the visa cap

by screening out employers who are’not faced with skill shortages and have no interest in

é Ny
Wi C
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recruiting U,S. workers.

The IT Skill Shortace

Employment in high-skill IT occupations -- 2 major source of high-wage, high-benefit jobs -~ has
been growing by 10% a year and is expected to continue growing at a comparable rate through
2006. An industry association survey of job vacancies indicates that there is already a shortage of
350,000 workers in the IT industry. This conclusion, however, is not entirely accurate, The fact
thar there are 350,000 job openings at a point in time, as opposed to jobs that cannot be filled,

does not equate to a skill shortage. Most industries and firms have job openings at any point in
time reflecting worker turnover and employment growth, The IT industry, and any other industry
with rapid employment growth and high worker turnover, will have large numbers of job openings -
even without experiencing any skill shortages.

Wages growing substantially faster than average can be a reliable indicator of skill shortages, but
the wage growth record for the [T industry is mixed. BLS wage trends for broad computer-

\9{0"(/ related occupational categories show average wage growth between 1988 and 1997 for all
N

categories, but with above-average growth in wages for 1996 and 1997 in the lower-skifl
computer-related categories, particularly programmers. At the same time, a vanety of industry
wage surveys show larger wage increases in 1996 and 1997 in more specialized, high-skill
occupations, These wage data do not suggest acute skill shortages nationwide, but may be
‘consistent with skill shortages occurring in specialized oceupational areas and selected local areas.

‘Further, the IT labor market has begun to respond to these signals of increased demand.
Enrollments in U.S, 4-year computer science programs, after falling over the previous decade,
surged by 46% in 1996/1997. Moreover, two-thirds of persons in computer scieace or

. programming jobs have degrees outside of computer science and information science -- a

substantial though less visible pool of labor supply. The IT industry also has begun to establish

partaerehips with community colleges and high schools to develop training programs for U.S.
" workers.

It is important to note that the H-1B program is not limited to the IT industry. Several other
industries where there is no evidence of 2 skill shortage also use the program. For example, the

 |second largest industry user of H-1B visas is physical and occupational therapy, a field where

orker advocates claim that there is now a glut of workers.

Strategy

The Administration should push hard for its H-1B program reforms and condition our willingness
to accommodate any increase in the cap on the extent to which the needed reforms are
incorporated in law. The reforms we bave sought will reduce pressure on the cap, better protect
U.S. workers facing competition from temporary foreign workers, and more closely link use of
the program to real, temporary skill shortages. Without these reforms, we need to keep the cap at
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65,000 to provide some element of worker protection. . If the Administration’s reforms -~ possibly
-excepting the reduction in allowable length of stay from 6 to 3 years -- can be accomplished, we
would be better able to accommodate greater flexibility in the cap.

Optiong

© Any policy response to the perceived IT skill shortage must include three parts: (1) increased

- efforts to expand access for Americans to get these jobs through improved information, job

matching and education and training; (2) reform of the H=1B program; and (3) if 1 and 2 are .

done, then a temporary increase in the H-1B cap can be considered, The options presented below

- - would require expanded enforcement resources {perhaps acquired through user fees) for the

Labor Department and the INS to ensure. that added protections for U.S. workers could be
effectively implemented.

. The preferences of the Agencies involved in this process with regard to specific options are all
‘consistent with the strategy outlined above. DOL prefers options 2 or 3, but waould not objectto . .

option 4 if this option is accompanied by increased efforts to expand access for U.S. workers to

get IT jobs . The State Department and INS prefer option 4. The Commerce Department prefers

option 4, but would support option 3.

~Option 1: ©  Maintain cap at current:level with no other change.

Pros Co L
. In a tight labor market, allows market to-produce the incentives needed for achieving
other Administration priorities.
. Maintains maximum incentive for IT industry to train U.S, workers.
. Confirms policy of not mcreasmg immigration as first response to reports of skill
shortages.
e Does not exacerbate existing problems with H-1B program
. .Strong opening position that is more likely to induce involved industries to bargain. -
. Supported by unjons and other worker representatives.
Cons o , . .
. No new inunigration response to perceived IT skills shortages. -
.. Wil be portrayed as burting IT industry and U.S. economic growth. .
... Does not provide a lever for enacting the Administration’s proposed reforms
e Strongly opposed by industry and some members of Congress.
Option-2; Maintain cap at current level, but seek passage of the Administration’s

reforms of the H-1B program.

~ Pros and cons same as Option 1 except: .
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Pros
. Provides greater protections for U.S. workers by requmng recruitment and prohibiting
layofis.
° Indirectly addresses the “cap issue and needs of IT employers fa.cmg actual gkill shortages
by screening out employers, not faced with such shortages, who do not meet reform
requirements.
- Cons _-
® Response to any IT shortages indirect as opposed to direct.

Maintain cap at current level, but seek passage of the Administration’s
reforms and give administrative priority within 63,000 cap to industries

experiencing skills shortages (or possibly provide for a set-asidc).

Pros '
. Responds to the perceived needs of the IT mdustry and, therefore, may gain their support L
. Maximizes use of the 65,000 visas for shortage occupations.
. Consistent with position that immigration should not be principal public policy response to .
deal with reports of skill shortages.
. Does not increase number of workers bound to employar and potentxal exploitation.
«  Provides greater protections for U.S. workers by requiring recruitment and prohibiting
layoffs.
Cons :
. May be difficult to administer given that it would réquire a2 mechanism to identify labor
shortages. :
e May face a challenge from some countries arguing it is not consistent with U.S.’s WTO . - .
: obligations.
-« Likely to be opposed by industries using the H-1B program but not experiencing skill

- shortages (e.g., physical and occupational therapy).

,@ Raise cap to between 80,000 and 100,000 on temporary basis (with added

' visas to sunset after 2-3 years), enact Administration reformsy, and impose '
additional requirement on the temporary visas abhove 65,000 ggving priority 1o
industries atperzenczwrtaga (possibly tic directly to[IT eccupatigns).

ATAVAL - \
Pros - . e >
U Visible 'rr:sponse 1o skill chortages in all industries,”
» Ties increase in cap more directly to skill shortages. ; :
. Administration reforms provide greater protections for U.S. workers and screen out
' -employers not faced with skill shortages, thereby reducing pressure on the cap.
. Restrictions on increased cap may be supported by some pdtts of IT industry

Con; \o"'&bf W
| N2
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. May be difficult 1o administer given that it would require a mechanism to-ideatify Jabor
shortages as well as two separate tracking systems for the visas,

' Could discourage IT industry from training U.S, workers..__

»  Immigration response to deal with reports of skill shortages——

i D Any increase likely to be opposed by unions and other worker representatives,
\p ° Some employers may oppose the combination of Administration reforms and added

@gﬁ ({\g restrictions on the increase in the cap.
o, {\ . .
\X)@ " . Option §: Raise the cap to between 80,000 and 100,000 with no other changes.
Pros ‘
. Very visible response to alleged skill shortages in all industries,
. Strongly supported by industry and some members of Congress.
Cons o oo
. Creates the wrong incentives for achieving other administration priorities, by significantly

dampering incentives for industry to provide training.
e Immigration put forth as principal public policy response to deal with reports of skill

shortages.
. Increases number of workers bound to employer and potential exploitation. _
. May not deal effectively with IT or other skill shortages because of ﬁrst-come first-served -

~ visa allocatious.
. .. Opposed by unions and other worker representatives,
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MEMORANDUM FOR ELENA KAGAN

FROM: SETH HAR@

. DATE: FEBRUARY 9, 1998

SURJECT: ATTACHED DRAFT OPTIONS MEMORANDUM REGARDING
THE PROPOSED H-1B CAP INCREASE

Last Thursday, you asked the Labor and Commcrce Departments to draft a memorandum setting
forth options with rcspect to the proposal to increase the cap on H-1B visas. Specifically, you
asked us to identify 2 or 3 “middle ground” options between an absolute “yes” or “no” to the
proposcd increasc in the cap. We have had an intensive interagency process since that mecting,

also involving the INS, the State Department, and Steve Warnath, which produced the attached
draft memorandum.

Secretary Daley, Deputy Secretary Higgins, and senior staff from the INS and State have
approved the memo. '

The attached memorandum reflccts consensus as to the statement, background, and discussion of
the issuc. We did not achicve consensus on a recommended option, although the agencies are
not at opposite ends of the spectrum. The agencies’ views are expressed in the memo.

'As I have mentioned to Laura, the Office of the U.S. Trade Representative may have views on
this issue since it has implications for our GATS obligations. Accordingly, you may want to
contact USTR beforc sending a memo 1o the President. Joseph Papavitch would be a good
scnior-level person to speak with; Peter Collins is the best-informed staff level contact

I hopc this is rcsponsive to your assignment. Please let me know if you need any additional
information or would like to discuss the memo.

Attachment
e Julie Femandcez
Distribution



February 6, 1998 6:00 pm
DISCUSSTION DRAFT
Icbruary , 1998

MEMORANDUM FOR:
FROM:
SUBJECT:  Options Relating to Skilled Temporary Foreign Workers

Issue
Existing law permits 65,000 H-1B visas each ycar for skilled temporary foreign workers. The
computer and health care industries are primary users of the 11-1B program, The annual 65,000
visa cap was mect for the first time in FY 1997, and is likely 1o become a legislative issue in this
session of Congress.

The information technology (IT) industry, along with Senator Abraham, Representative Zoe
Lofgren, and other members of Congress, support either the removal of or a significant increase in
the 11-1B cap. Unions, other worker organizations, Senator Kennedy, Congressman Dingell, and
other members of Congress are likely to oppose any increase.

This memo provides options on how to address the H-1B cap issue. Labor Department stafl
have had preliminary discussions with staff for Senators Abraham and Kennedy, organized labor,
and rcpresentatives from the business community and belicve that certain elements of the IT
industry might be willing to forge a legislative agreement.

Background

Since 1993 the Administration has sought reforms of the H-1B program: requiring employers to
“recruit and retain” U.S. workers before hiring foreign temporary workers, prohibiting laying off
U.S. workers to replacc them with foreign temporary workers, and reducing the maximum stay
for 11-1B workers from 6 to 3 years. These reforms, specifically allowed under the U.S.
commitments madc under the Uruguay Round Agreements, have not yet been enacted.

This is a very controversial issue. Industry advocates of raising the H-1B cap, such as the
Information Technology Association of America and the American Electronics Association, say
hundreds of thousands of jobs cannot be filled and that these vacancics are hurting U.S.
competitiveness. These industry advocates argue that these worker shortages are reflected in
rapidly rising wagcs documented by surveys undertaken by industry groups, and changcs in
industry behavior that are consistent with such shortages -- increased training, more active
recruitment, and the creation of a variety of partnerships with all levels of education. Critics of
raising the 11-1B cap, such as the AFL-CIO, the Institute for Electrical and Electronic Engineers
and the American Engineering Association, say industry: (1) drastically overstates any problem by
equating job vacancy data with evidence of skill shortages; (2) continues to lay off tens of
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thousands of workers (¢.g., AT&T recently announced largce job lay-offs); (3) does not hire,
retrain or retain mid-career IT professionals out of a preference for cheaper workers (e.g., 70-80
percent of highly-skilled IT professionals are 44 years of age or younger); (4) hires only a tiny
fraction of job applicants; and (5) fails to tap reservoirs of talent available to fill these jobs by
looscning its very specific recruitment requirements and providing more training.

Despite controversy over the magnitude of the problem, it is clear that IT employment is growing
rapidly and that IT labor markets are tight, Accordingly, the Administration announccd several
specific steps to address 1T labor market issues at the recent convocation in Berkeley, including;
(1) a $6 million grant program to expand private-sector involvement in school-to-work programs
focused on high-tech jobs; (2) a $3 million grant program to establish partnerships between
employers and training providers to train dislocated workers for high tech jobs; and (3) a series of
town-hall meetings where representatives of business, academia, state and local governments, and
cmployee organizations can discuss 1T workforce needs. Further, we are planning to look at
other options for helping the 1T industry, as well as other industrics faced with increasingly tight -
labor markets, meet their workforce needs by better utilizing existing U.S. workers.

Discussion

Labor Markets and Skill Shortages

Demands to increase. the H-1B cap arise from trade association surveys of job vacancics,
stimulated by the I'T" industry assertion that the rapidly growing demand for workers has created
widespread IT worker shortages in a tight national labor market. Tight labor markets, while
potentially threatening wagc-induced inflation, create incentives for cmployers and workers 1o
behave in ways needed to achieve many of your top priorities: hiring welfare recipients, out-of-
school youth, and workers dislocated by trade; providing greater opportunities for lifelong
learning; and raising wages and reducing income inequality. Accordingly, care must be taken
before turning to immigration to expand the supply of workers. This Administration has
cxpounded the proposition that incrcased immigration should be the last -- not the first -- public
policy responsc to skill shortages.

The existence of a tight labor market causes employers 10 raise wages, improve working
conditions, and provide increased training to induce more workers to enter the labor market. The
increased demand for trained workers induces cducational and job training institutions to teach
new skills. With more opportunities for training, workers acquire skills necded to obtain better,
higher-paying and more sccure jobs, thercby creating open jobs and career ladders for those just
entering or rcentering the labor market -- young people, welfare recipients, displaced workers,
and other disadvantaged groups.

Labor markets are sometimes slow to respond 1o skills shortages. In these circumstances, it is
often argued that foreign temporary workers are needed in the short-term to provide necessary
skills whilc the labor market adjusts and provides U.S. workers with thc requisite training.
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Without needed forcign temporary workers, some argue that the 1T industry may adjust to skills
shortages in ways that do not serve the short-term or long-term priorities of the country, either by
reducing job creation or by moving job overseas. Further, it is argued that 11" industries are so
critical to our competitive edge in an array of industries and services that dlspropomonate harm
could come to the U.S. economy.

Even in such circumstances, however, the use of foreign temporary workers will intcrfere with
labor market adjustments and makes achieving your other priorities morc difficult. It dampens the
market signals of incrcased wages, improved working conditions, and enbanced job security and
growth potential so that fewer U.S. workers will be induccd 1o acquire new skills, and fower
cmployers and institutions will be induced 10 provide more training and education.

Current H-1B Program

The existing H-113 program allows employers to import up to 65,000 temporary foreign workers
cach year. The visas last for up to six years. The foreign worker must have a 4-year dcgree or
the equivalent in combined education and work experience. The employer must employ the
foreign worker in a job requiring the minimum level of skills, agree to pay the prevailing wage,
give notice to its workers of its use of foreign workers, and attest that there is no strike or lockout
afTecting the occupation,

As highlighted by a recent DOL Inspector General report, the existing program fails to provide
adequate protections for both U.S. and temporary foreign workers, Weaknesses in the current
program include: (1) no labor market test for U.S. workers; (2) no prohibition against laying off
U.S. workers to replace them with temporary foreign workers; (3) no direct tie to skill shortages
(some employers use this program to bring in physical therapists, auditors, accountants, and
Jawyers); (4) employers facing skill shortages are disadvantaged because they must compete on a
first-come, first-served basis with other employers that do not face shortagcs; (5) nonimmigrant
foreign workers are ticd to one employer and vulnerable to exploitation; and (6) the Labor
Department has inadequatce resources for labor standards enforcement.

The H-1B program seldom operates as a tcmporary worker program with workers coming to this
country for a short duration and then returning to their homes. Instead, it operates oftcn as a
"probationary" employment program where employers bring workers to the United States and, if
they perform well, sponsor them for permanent admission to this country. This linkage permits
cmployers to hire foreign workers without first recruiting U.S. workers and then retaining the
foreign workers by obtaining permanent immigration status for them. The result is that U.S.
workers arc ncver provided a genuine opportunity to compete for these jobs.

The Administration’s proposcd reforms, if accompanied by adequate enforcement resources,
would address many of thesc problems. In addition, the proposed requirement that employers
recruit U.S. workers, to the extent that it can be enforced, wonld reduce pressure on the visa cap
by screening out employers who are not faced with skill shortages and have no intercst in
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recruiting U.S. workers.
The I'T Skill Shortage

Employment in high-skill IT occupations -- a major source of high-wage, high-benefit jobs -- has
been growing by 10% a year and is cxpected to continue growing at a comparable rate through
2006. An industry association survey of job vacancies indicates that there is already a shortage of
350,000 workers in the IT industry. This conclusion, however, is not entircly accurate. The fact
that there are 350,000 job openings at a point in time, as opposed to jobs that cannot bc filled,
docs not equatc to a skill shortage. Most industries and finms have job openings at any point in
time reflecting worker turnover and employment growth, The 1T industry, and any other industry
with rapid employment growth and high worker turnover, will have large numbers of job openings
even without experiencing any skill shortages.

Wages growing substantially faster than average can be a reliable indicator of skill shortages, but
the wage growth record for the 1T industry is mixcd. BLS wage trends for broad computer-
related occupational categories show average wage growth between 1988 and 1997 for all
categories, but with above-average growth in wages for 1996 and 1997 in the lower-skill
computer-related categories, particularly programmers. At the same time, a varicty of industry
wage surveys show larger wage increascs in 1996 and 1997 in more spccialized, high-skill
occupations. Thesc wage data do not suggest acute skill shortages nationwide, but may be
consistent with skill shortages occurring in specialized occupational areas and selected local areas.

Further, the 1T labor market has begun to respond to these signals of increased demand.
Enrollments in U.S. 4-year computer science programs, after falling over the previous decade,
surged by 46% in 1996/1997. Morcover, two-thirds of persons in computer science or
programming jobs have degrees outside of computer science and information science -- a
substantial though less visible pool of labor supply. The IT industry also has begun to cstablish
partnerships with community colleges and high schools to develop training programs for U.S.
workers.

It is important to notc that the H-1B program is not limited to the IT industry. Sevcral other
industries where there is no cvidence of a skill shortage also usc the program, For example, the
second largest industry user of IH-1B visas is physical and occupational therapy, a field where
worker advocatcs claim that there is now a glut of workers.

Strategy

The Administration should push hard for its 11-1B program reforms and condition our willingncss
to accommodate any increase in the cap on the extent to which the needed reforms are
incorporated in law. The reforms we have sought will reduce pressure on the cap, better protect
U.S. workers facing competition from temporary foreign workers, and more closely link usc of
the program to real, temporary skill shortages. Without these reforms, we nced to keep the cap at
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65,000 to provide some element of worker protection. 1f the Administration’s reforms -- possibly
excepting the reduction in allowable length of stay from 6 1o 3 years -- can bc accomplished, we
would be better able to accommodate greater flexibility in the cap.

Options

Any policy response to the perceived IT skill shortage must include three parts: (1) increased
efforts to expand access for Amcricans to get these jobs through improved information, job
matching and education and training; (2) reform of the H-1B program; and (3) if ! and 2 are
done, then a temporary increase in the I1-1B cap can be considercd. The options presented below
would require expanded cnforcement resources (perhaps acquired through uscr fces) for the
Labor Department and the INS to ensure that added protections for U.S. workers could be
effectively implemented. '

The preferences of the Agencies involved in this process with regard to specific options are all
consistent with the strategy outlined above. DOI. prefers options 2 or 3, but would not object to
option 4 if this option is accompanicd by increased efforts to expand access for U.S. workers to
get IT jobs . The State Department and INS prefer option 4. The Commerce Department prefers
option 4, but would support option 3.

Option 1: Maintain cap at current level with no other change.

Pros

. In a tight labor market, allows market to produce the incentives nceded for achieving
other Administration prioritics.

’ Maintains maximum incentive for IT industry to train U.S. workers,

. Confirms policy of not increasing immigration as first response to rcports of skill
shortages.

. Does not exacerbate existing problems with H-1B program.

. Strong-opening position that is morc likely to induce involved industries to bargain.

. Supported by unions and other worker rcpresentatives,

- Cons

. No new immigration response to perccived IT skills shortages.

. Will be portrayed as hurting IT industry and U.S. economic growth.

. Does not provide a lever for cnacting the Administration’s proposed reforms.

. Strongly opposed by industry and somc members of Congress.

Option 2: Maintain cap at current level, but seek passage of the Administration’s

reforms of the I-1B program.

Pros and cons same as Option 1 except:



Pros

. Provides greater protections for U.S. workers by requiring recruitiment and prohibiting
layoffs. : '

. Indircctly addresses the “cap” issue and needs of IT employers facing actual skill shortagcs
by screening out employers, not faced with such shortages, who do not mcet reform
requirements.

Cons

. Response to any IT shortages indircct as opposed to direct.

Option 3: Maintain cap at current level, but seek passage of the Administration’s
reforms and give administrative priority within 65,000 cap to industries
experiencing skills shortages (or possibly provide for a set-aside).

Pros

. Responds to the perceived needs of the 1T industry and, thereforc, may gain their support.

. Maximizes use of the 65,000 visas for shortage occupations. '

. Consistent with position that immigration should not be principal public policy responsc to
deal with reports of skill shortages.

. Does not increase number of workers bound to employer and potential exploitation.

. Provides greatcr protections for U.S. workers by requiring recruitment and prohibiting
layoffs.

Cons

. May be difficult to administer given that it would require a mechanism to identify labor
shortages.

’ May facc a challenge from some countries arguing it is not consistent with U.S.’s WTO
obligations.

. Likely to be opposed by industries using the H-1B program but not experiencing skill

shortages (e.g., physical and occupational therapy).

Option 4: Raise cap (o betwcen 80,000 and 100,000 on temporary basis (with added
visas to sunsct after 2-3 ycars), enact Administration reforms, and impose
additional requirement on the temporary visas above 65,000 giving priority to
industries experiencing skill shortages (possibly tie directly to IT occupations).

Pros

. Visible response to skill shortages in all industries.

. Ties incrcase in cap more directly to skill shortages.

’ Administration reforms provide greater protcctions for U.S. workers and screcn out
employers not faced with skill shortages, thereby reducing pressure on the cap.

. Restrictions on increased cap may be supported by some parts of IT industry.

Cons
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May be difficult to administer given that it would require a mechanism to identify labor
shortagces as well as two separate tracking systems for the visas.

Could discourage IT industry from training U.S. workers.

Immigration response to deal with reports of skill shortages.

Any increase likely to be opposed by unions and other worker representatives.

Some employers may oppose the combination of Administration reforms and added
restrictions on the increase in the cap.

Option §: Raise the cap to betwcen 80,000 and 100,000 with no other changes.

Pros

Very visible response to alleged skill shortages in all industrics.
Strongly supported by industry and some members of Congress.

Creates thc wrong incentives for achieving other administration priorities, by significantly
dampening incentives for industry 1o provide training.

Immigration put forth as principal public policy response to deal with reports of skill
shortages.

Increases number of workers bound to employer and potential cxploitation.

May not deal effectively with IT or other skill shortages because of first-come, first-served
visa allocations.

Opposcd by unions and other worker representatives.



INFORMATION

February 24, 1998

MEMORANDUM FOR THE PRESIDENT

FROM: GENE SPERLING, BRUCE REED
RE: ADMINISTRATION POLICY ON SKILLED TEMPORARY FOREIGN
WORKERS

We are providing you with this informational memo on the “H1-B visa” issue because the New
York Times recently ran a story (on it on the basis of a leaked internal Administration options
memo), and because this is an important topic to Silicon Valley companies. You will be
interacting with high-tech CEOs during your California trip later this week, and they may ask
you about this issue. A suggested Q&A is attached.

Current U.S. law permits 65,000 H1-B visas each year for skilled temporary foreign workers.
The computer and health care industries are the primary users of the H1-B program. The annual
65,000 visa cap was met for the first time in FY 1997. We expect to reach the limit again in May
or June, several months before the end of the current fiscal year. Accordingly, the cap is likely to
become a legislative issue in this session of Congress.

The information technology (IT) industry, along with Senator Abraham, Representative Zoe
Lofgren, and other members of Congress, support either the removal of or a significant increase
in the H1-B cap. Unions, other worker organizations, Senator Kennedy, Congressman Dingell,
and other members of Congress are likely to oppose any increase.

A DPC/NEC working group with representatives from Labor, Commerce, State, and INS has
started to meet to develop Administration policy on:

1. Steps we can take to work with industry and institutions of higher education to address
the shortage of workers with IT skills;

2. Reforms of the H1-B program (e.g., a prohibition on laying off U.S. workers to replace
them with foreign workers); and

3. Whether to increase the H1-B cap from its current level of 65,000.



We believe that our primary focus should be on partnering with industry to upgrade the skills of
American workers, rather than on proposing an increase in the cap. For example, we
successfully addressed concerns about the shortage of shipbuilder workers in Louisiana by
bringing together industry, labor, and state and local elected officials. We ultimately determined
that rather than a 10,000 worker shortage, the industry needed less than 1,000 temporary foreign
workers.

As part of an overall package -- industry commitments to upgrade worker skills and reform of the
H1-B visa system -- the interagency group is willing to consider an increase in the H1-B cap;
indeed, at least one agency affirmatively supports increasing the cap in the context of a broader
approach to the IT problem. However, we do not think that it makes any tactical sense to start
with this as our publicly stated position.

Our next step is to meet with high-tech industry executives to develop an “action plan” that
builds on a series of announcements that the Departments of Commerce, Education, and Labor
made at a January 1998 conference in Berkeley, California. We hope that we can reach
agreement with these executives on a comprehensive approach -- which may or may not include
an increase in the H1-B cap -- to solve the IT labor shortage.

Q. Mr. President, will your Administration grant more visas to high-skilled foreign
workers who are in demand by high-tech industries?

We have made no decision on this issue. In reviewing our options, my Administration’s first
priority will be to ensure that American workers have the skills they need to fill these jobs, and
that they have priority over any foreign workers with similar training. The growing demand for
workers with high-tech skills shows how critical my agenda for life-long learning is -- HOPE
scholarships to open the doors of college, tax credits for employer investment in life-long
learning, and making sure that all of our children are technologically literate.



T 4 Jonathan H. Schnur @ OVP
' ' 03/19/98 12:00:40 AM

Record Type: Record

To: Elena Kagan/OPD/EQOP, Julie A. Fernandes/OPD/EOP
cc:
Subject: H1B

This is what we are putting in the VP's briefing memo for the AFL-CIO tomorrow on the H-1B issue. Ceci
Rouse drafted it, | edited it a bit, and then ran it by her again.

If you think this isn't right, we will have a chance to brief the VP tomorrow on the road. You can leave me a
message on my voice mail (6-5567) that | should call you to get recommendations on what else we
should tell the VP, or

or how else you recommend he respond to an H1B question. We'll have a computer on the plane, and can
rewrite if needed. Thanks! -- Jon Schnur

Q: What is the Administration's position on proposals to raise the cap on the number of H-1B visas
granted as one strategy to alleviate the alleged shortage of skilled workers in the Information
Technology Industry?

A: There is certainly a rising demand for skilled workers in many high-growth industries, like the
information technology industry. Our first priority is to help U.S. workers get the skills they need to
get these good jobs. That's why our balanced budget last year made the largest investment in
higher education since the original Gl bill -- with expansion of Pell Grants, extension of Section 127
{that excludes employer-paid tuition assistance from income tax), and more than $30 billion over
five years for HOPE scholarships and lifetime learning tax credits.

That's also why it is critical that Congress pass the G.I. bill for workers this spring, and why we
continue to very actively look for more ways to expand access to quality training, education, and
lifelong learning. That's also why | am convening a summit on lifelong learning later this year to
bring together leaders from labor, business, education, and government to find new strategies to
help U.S. workers get the skills they need; | invite you to join me in planning this summit. /nvesting
in training and education is the critical strategy to power our economic growth and make sure that
all of our people benefit from this growth.

Our staff is looking very carefully at the arguments being made about the H-1B issue. Couldn't we
bring you and industry and our people to the table to develop a package that could help U.S.
workers and power our economy? For example, could we increase the cap as part of a
comprehensive package that adhered to two principles: providing U.S. workers the necessary
training to get good jobs and make sure the H-1B program protects the interests of U.S. workers? |
would welcome your ideas about how to make a package like this work.

Background: There have been increasing reports of great needs for skilled workers in many
sectors of the economy. While there are identified needs in fields ranging from truckers to welders
in shipyards, the need has been expressed most vocally by the information technoiogy industry for




IT workers. H-1B visas are one way by which companies can alleviate such short-term needs,
allowing foreign workers in "specialty occupations” with a BA (or equivalent experience) to enter
jobs requiring a BA. The visas are issued for a 3-year period, and almost always renewed for one
additional 3-year period. There is an annual cap of 65,000 such visas, and a substantial percentage
of those receiving these visas reman in the U.S. permanently . Last year was the first year that
the 65,000 cap was reached; it is estimated that the cap will be reached by May (or-se¥ 0T This
year. There are growing calls from the IT industry in particular, to increase the H-1B visa cap.

Two bills could move through Congress next month addressing this issue -- one by Senator
Abraham, to raise the cap permanently, and a second being drafted by Senator Kennedy to
increase the cap temporarily. Both also contain placeholders for education or training components,
and Kennedy’s bill provides for reforms in the H1B program designed to protect American workers.
Both are discussion bills at this point and could change considerably before getting marked up
next month.

While there are estimates of large numbers of vacancies in the IT industry, there is some
disagreement about the validity of these numbers and whether greater recruiting and training
would enable U.S. workers to fill these jobs. The NEC, DPC, Commerce, and Labor strongly
believe that we need to stress training of U.S. workers rather than simply lifting the H1-B caps.

While organized labor has not yet been a vocal participant in this debate, they

generally do not support bringing in foreign workers to fill high-skilled, high-wage American jobs.
At the same time, they would strongly support reform of the current H-1B program to prevent U.S.
employers from laying off Americans to hire foreign workers and to require that employers

attest to having attempted to recruit U.S. workers before hiring foreign kers; and they have A’{SO/-
traditionally been extremely supportive of any training initiatives. Maﬁyﬁ%ﬁﬁﬁmﬁ/
reforms could generate disagreement and controversy among those interested in this issue.

The President was asked about this yesterday at the AFI-CIO meeting and gave an answer
along the lines of the Q & A above. You will get a longer briefing memo on this issue next week.
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information technology-based industries rest on studies initiated and supported by the very
employers who stand to gain the most from an oversupply of I.T. workers.

But increases in the demand for workets should not be viewed as acrsisbutasa
challenge to the industry and as an opportunity for American workers to learn new skills and eam
more money. Given the tools, American workers will rise to the challenge and meet the dernand.

The current sjtuation simply does not warrant a major overhaul of U.S. immigration Iaw.
Ihe Clinton Administration must resist pressures to greatly expand the flow of "guest” workers
by lifting immigration limits in the so-called H-] (b) visa category, Removing H-1(b) limits
which already allow for 65,000 highly-skilled and professional people to enter annually js
uncalled for.

employment needs. Since the industry relies heavily on a contingent workforce of temporaries,
part-timers and contractors, it faces unique training and education problems as each firm lacks
the necessary incentives to make crucial investments in tyeir workforce. Increasing the
availability of foreign guest workers will only exacerbate this situation by allowing the industry
fo continue to iguore its responsibilities.

profcssions.

So thet our nation may take advantage of the opportunities crezted Ly & risiy ¢ dumand for
LT. vIsis, the AFL-CIO receeamends:

1. Expanded training, apprenticeship, education and retraining programs to improve the
high-tech skills of U.S. workers.
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2. Increased recruitinent of women and bcoplc of color into 1.T. jobs.
3. Greater efforts at retraining and hiriug older, experienced [ T- workers;
4. Improved pay and working conditions and a reduction in contingent employment,
5.An in-depth ini'esliga.tion -by Congress of long-term 1.T employment needs.

The AFL-CIO further calls for reform of the H-1(b) immigration program to prevent
abuses by employers that reduce job opportunities for U.S. workers. Specifically, the
AFL-~CIO seeks changes that-

1. Prevent employers from recruiting guest workers to replace laid-off “or otherwise
displaced” U.S. workers,

2. Require that pr ospective employers demonstrate they have made 2 bona fide atteropt to
recruit USS. workers.

3. Limit the H-1(b) visa to three years, a period of time which should be sufficient to
provide an employer with temporary help until U.S -based workers are trained and
recruited or a short-term project is completed.

We believe that thesa reforms in the H-1(b) program will assist employers who truly need
to supplement their workforce with talented and encrgetic guest workers to address short-term
noeds, and will do mueh to stop abuses by other employers who use these workers to undercut
the economic position of workers in the United States. Immigration has, and will continue to be,
& source of richness for our economy and our culture; we must not Jet the shortsighted human
Iesource practices of the informatiorn technology industry tum the H1-B program into one in
which working people are the losers.

Hit#
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A cornerstone of President Clinton’s.economic strategy to strengthen the
economy and ensure that every American can reap its rewards is investing in
education and training. For more than five years, President Clinton has worked to

. widen the circle of opportunity and create a high-skilled workforce through HOPE
Scholarship Tax Credits, the Lifetime Learning Tax Credit, the expansion of Pell
Grants, a more than doubling of dislocated worker training funds, a new
student-loan program that allows people to pay back their loans as a share of their
income, and providing additional incentives to businesses to provide training for
their workers. And to train American workers for the 21st century, President
Clinton believes we need a job-training systemn for the 21st century. That is why
he is working with Congress to pass the G.l. Bill for America’s Workers this spring.

la bwe unte Huis aqproack,

N i matiom-technetegy—{TF-ndustryn. The Clinton

Administration believes that the first response to increasing the availability of 4% hoived

workers must be increasing the skills of American workers and helping the labor
ork betteg, e-15-8-SHE } ' here-there RFEaf

BATZA=. - =gvav = SCG—wvvQ 8" g

While it may be necessary in the short-term
increasg the number of visas for temporary foreign workers {under the H1-B
program), this must(onl) be doneSin conjunction with doing more to raise the skill
fevel of American workers.
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In addition, the Administration believes that any temporary increase in the
program should be limited to the minimum amount necessary, as demonstrated by
empirical evidence. And expanding the number of visas, even temporarily, must be
accompanied by needed improvements in the H1-B program. Since 1993, this
Administration has sought reforms of the H1-B program, including requiring
employers to “recruit and retain” U.S. workers before hiring temporary foreign
workers, prohibiting lay-offs of U.S. workers to replace them with foreign
temporary workers, and reducing the maximum stay for H1-B workers from 6 to 3
years. These reforms, if enacted, would help target H1-B usage to industries and
employers that are exhibiting genuine labor shortages,

Senator Kennedy’s [bill/approach to this issue] addresses both the short-term
and long-term implications of the apparent skills shortage we are now experiencing.
Arnd We believe that his bill is the appropriate vehicle to put American workers first
and address the labor market needs of our rapidly changing economy.
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Administration Position on Kennedy/Feinstein Bill on H-1B Visas

The Clinton Administration is still reviewing the Kennedy/Feinstein proposal. However,
the Administration believes that the first response to increasing the availability of trained
workers in the information technology (IT) industry must be raising the skills of American
workers, and helping the labor market work better to match employers withMe'rs who are
ready and willing to fill these jobs. While it may be necessary in the short-term to increase the
number of visas for temporary foreign workers (under the H1-B program), this must be done
only in conjunction with additional efforts by the IT industry to increase the skill level of
American workers and needed improvements in the H1-B program. Since 1993, this

Administration has sought reforms of the H1-B program, including requiring employers to
“recruit and retain” U.S. workers before hiring temporary foreign workers, prohibiting lay-offs of
U.S. workers to replace them with foreign temporary workers, and strengthening enforcement
authority. These reforms, if enacted, would help target H1-B usage to industries and employers
that are exhibiting genuine labor shortages.




Question & Answer on Immigration: H1B visas
March 26, 1998

This morning Senators Kennedy and Feinstein held a press conference outlining a
proposal to increase the cap on temporary visas for foreign workers (H-1B visas).
Does the Administration support their proposal?

We are still reviewing the Kennedy/Feinstein proposal. We have heard a lot recently
about the shortage of trained workers in the information technology (IT) industry. We
believe that the first response to increasing the availability of IT workers must be
increasing the skills of American workers and helping the labor market work better so
there is a supply of skilled workers where there is a demand for skilled employees. While
it may be necessary in the short-term to increase the number of visas for temporary
foreign workers (under the H1B program), this must be done only in conjunction with
additional efforts by the IT industry to increase the skill level of American workers and
with needed improvements in the H1-B program. Key components of that strategy are
our HOPE scholarships, the Lifetime Learning Tuition Credit, and the expansion of Pell
Grants. It is also critical that Congress pass the G.1. Bill for America’s Workers this
spring.

Any temporary increase in the H1B visa program should be limited to the minimum
amount necessary. Also, expanding the number of visas, even temporarily, must be
accompanied by needed improvements to the H1B program. Since 1993, this
Administration has sought reforms of the H1B visa program, including requiring
employers to “recruit and retain” U.S. workers before hiring temporary foreign workers,
prohibiting lay-offs of U.S. workers to replace them with foreign temporary workers, and
reducing the maximum stay for H1B workers from 6 to 3 years. These reforms, if
enacted, would help target H1B usage to industries and employers that are exhibiting
genuine labor shortages.

Does the Administration support Senator Abraham’s bill, “The American
Competitiveness Act,” that also increases the number of H-1B visas?

Regrettably the Abraham bill emphasizes providing opportunities for foreign workers
rather than providing for and protecting U.S. workers. For example, the bill’s increase in
the number of H-1B visas is permanent. Second, the bill does not require that employers
“recruit and retain” U.S. workers before hiring temporary foreign workers and it does not
prohibit employers from laying-off U.S. workers in order to replace them with foreign
temporary workers.
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The President strongly supports the principlcs Senator Feinstcin and Senator Kennedy set forth to
address the rapidly growing demand for skilled workers in certain parts of the information
technology sector. The Administration agrees that a measured, short-term response

-— taking as its top priority finding, placing, educating, and training U.S. workers --- will assure
U.S. workers good jobs at rising wages, secure a supply of home-grown skilled workers for the
I'T industry and other high-tech employcrs, and minimize long-term risks to our immigration
systcm.

As Senntors Feinstcin and Kennedy have stated:

\/ [ Our first priority mus! be to help U.S. workers get the skills they need to satisfy

employers’ rising demand for skilled workers. There have alrcady been substantial
increases in the number of students pursuing degrecs in computer scicnce over the past
two ycars, but there is more that can be done to accclerate normal labor market responscs:
passage of the G.1. Bill for America’s Workors, approvel of the President’s proposal to
dramatically incrcase funding for training dislocated workers, broadening employer
involvement in School-to-Work opportunities, and tapping into America’s Job
Bank/America’s Talent Bank, as well as new initiatives such as expandod scholarship and
loan opportunitics.

\/ [ ] The 11-1B foreign temporary worker program must be fixed, not simply expanded. The

. program that pcrmits 65,000 foreign temp workers into the U.S. each year is
fundamentally flawed. Current law does not require employers to rccruit or retain U.S.
workers before hiring foreign temp workers, Even worse, it permits employers to lay off
U.S. workers in order to hirc foreign temps. Only new legislation can {ix these problems.

Va Any expansion of the H-1B program must be madest and strictly time-limited. Tight labor

markets cause employers to raise wages, improve working conditions, and provide morc
worker training, and workers to seck more and better skills and climb up the career
W@Mﬁ\%gﬁr@ can dampen Jabor markei
\/ ipnals and hold down wages and working conditions} Any increase in 1h\n]H-l B cap

should only fill an immediate, critical need while the labor market adjusts.

] Any expansion of “tempurary” foreign worker programs must take inlo account long-
term immigration consequences. We should recognize that temporary “nonlmmigrant”
workers frequently remain in the U.S. penmanently. By expanding the H-1B program in
the short-term, there could be substantial pressure on Congress to increase the number of

. permanent immigrants admitted to the U.S. in future years and high-tech job
opportunities for U.S. workers could be threatened in the long term.

We look forward to working with Senator Felnstcin and Senator Kenncdy, and other interested
parties, on their forthcoming legislation.



H.R. 3736 -- Workforce Improvement and Protection Act of 1998
(Smith (R) Texas)

The Administration believes that the first response for increasing the availability of skilled
workers must be increasing the skills of U.S. workers and helping the labor market work better to
match employers with U.S. workers. Therefore, additional efforts to increase the skill level of
U.S. workers and needed improvements to the H-1B program are necessary prerequisites for the
Administration to support any short-term increase in the number of H-1B visas available for
temporary foreign workers. Because H.R. 3736, as amended, the “Workforce Improvement and
Protection Act of 1998,” is consistent with these objectives, w support it.

H.R. 3736, as amended, links a temporary increase in the H-1B visa cap to the enactment of
meaningful reforms to the H-1B visa program. H.R. 3736 would help ensure that U.S. workers
do not lose their jobs to temporary foreign workers and that employers who rely on the

H-1B program have made serious efforts to recruit U.S. workers for open positions. The bill
eliminates the financial incentive to hire foreign workers by requiring -- for the first time ever --
that the prevailing wage include “total compensation” (including benefits, stock options,
pensions, etc.). Moreover, H.R. 3736 expands enforcement authority, increases resources
targeted to enforcement, and strengthens penalties to help prevent employer abuses of the H-1B
program.

In addition, H. R. 3736, as amended, provides for additional training opportunities for U.S.
workers that are funded through a significant H-1B application fee paid by employers. Training
is a vital component of our strategy to address the long-term demand for highly skilled U.S.
workers and to enhance the international competitiveness of important U.S. industries. An
effective training strategy will also work to reduce the demand for H-1B visas.

The Administration believes that the reforms included in H.R. 3736, as amended, would
substaritially improve the current H-1B program and that the additional training opportunities
funded by an application fee will help provide U.S. workers with the skills they need to compete
in the new economy.
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Q&A
H-1B Visa Deal

We understand that last night you reached a deal with Senator Abraham on H-1B
legislation. What does it look like?

From the beginning, our position has been clear: in order for the President to sign a bill
that increases the cap on H-1B visas, it must contain both a significant training
component and meaningful reform to the H-1B program. The Abraham bill, as amended,
meets these objectives.

The bill addresses the need for skilled workers by increasing the cap on H-1B visas
significantly over the next three years , while including reforms to the H-1B program that
will help ensure that U.S. workers do not lost their jobs to temporary foreign workers and
that employers who rely on the H-1B program have made serious efforts to recruit U.S.
workers. The bill eliminates the financial incentive to hire foreign workers by requiring --
for the first time ever -- that the prevailing wage include “total compensation” (including
benefits, stock options, pensions, etc.). Moreover, H.R. 3736 expands enforcement
authority, increases resources targeted to enforcement, and strengthens penalties to help
prevent employer abuses of the H-1B program.

In addition, the bill provides for additional training opportunities for U.S. workers that

are funded through a $500 application fee paid by employers. The money generated by

this fee will be used to fund scholarships for low-income students in math, engineering,
and computer science, and training for many thousands of Americans through the Jobs

Partnership Act.

We believe that the reforms included in H.R. 3736, as amended, will substantially
improve the current H-1B program and that the additional training opportunities funded
by an application fee will help provide U.S. workers with the skills they need to compete
in the new economy.

What was your role in creating this compromise?

Over the last several months, we have had discussions with various members of
Congress, including Senator Abraham, to ensure that efforts to increase the H-1B visa cap
would be coupled with additional training and protections for U.S. workers. We are
pleased that those efforts have been successful and urge Congress to pass this legislation.
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H.R. 3736 --Workforce Improvement and Protection Act of 1998
(Smith (R) Texas)

The first response for increasing the availability of skilled workers must be
increasing the skills of U.S. workers and helping the labor market work better to
match employers with U.S. workers. Additional efforts to increase the skill level of
U.S. workers and needed improvements to the H-1B program are necessary
prerequisites for the Administration to support any short-term increase in the

Administration sesemgly supports House passage o il
373%‘ecause§} consistent with these objectives
The compromise version of H.R. 3736 links a temporary increase in the H-1B visa
cap to the enactment of meaningful reforms to the H-1B visa program. H.R. 3736
would help ensure that U.S. workers do not lose their jobs to temporary foreign
workers and that employers who rely on the H-1B program have made serious
efforts to recruit U.S. workers for open positions. The bill eliminates the financial
_incentive to hire foreign workers by requiring --for the first time ever --that the
prevailing wage include “total compensation” (including benefits, stock options,
pensions, etc.). Moreover, H.R. 3736 expands enforcement authority, increases
resources targeted to enforcement, and strengthens penalties to help prevent
employer abuses of the H-1B program.

In addition, the compromise version of H. R. 3736, provides for additional training
opportunities for U.S. workers that are funded through a significant H-1B
application fee paid by employers. Training is a vital component of the
Administration’s strategy to address the long-term demand for highly skilled U.S.
workers and to enhance the international competitiveness of important U.S.
industries. An effective training strategy will also work to reduce the demand for



H-1B visas.

The Administration supports the reforms included in the compromise version of
H.R. 3736 because they would substantially improve the current H-1B program and
the additional training opportunities funded by an application fee will help provide
U.S. workers with the skills they need to compete in the new economy.



H.R. 3736 -- Workforce Improvement and Protection Act of 1998
(Smith (R) Texas)

The Administration believes that the first response for increasing the availability of skilled
workers must be increasing the skills of U.S. workers and helping the labor market work better to
match employers with U.S. workers. Therefore, additional efforts to increase the skill level of
U.S. workers and needed improvements to the H-1B program are necessary prerequisites for the
Administration to support any short-term increase in the number of H-1B visas available for
temporary foreign workers. Because H.R. 3736, as amended, the “Workforce Improvement and
Protection Act of 1998,” is consistent with these objectives, we support it.

H.R. 3736, as amended, links a temporary increase in the H-1B visa cap to the enactment of
meaningful reforms to the H-1B visa program. H.R. 3736 would help ensure that U.S. workers
do not lose their jobs to temporary foreign workers and that employers who rely on the

H-1B program have made serious efforts to recruit U.S. workers for open positions. The bill
eliminates the financial incentive to hire foreign workers by requiring -- for the first time ever --
that the prevailing wage include “total compensation” (including benefits, stock options,
pensions, etc.). Moreover, H.R. 3736 expands enforcement authority, increases resources
targeted to enforcement, and strengthens penalties to help prevent employer abuses of the H-1B
program.

In addition, H. R. 3736, as amended, provides for additional training opportunities for U.S.
workers that are funded through a significant H-1B application fee paid by employers. Training
is a vital component of our strategy to address the long-term demand for highly skilled U.S.
workers and to enhance the international competitiveness of important U.S. industries. An
effective training strategy will also work to reduce the demand for H-1B visas.

The Administration believes that the reforms included in H.R. 3736, as amended, would
substantially improve the current H-1B program and that the additional training opportunities
funded by an application fee will help provide U.S. workers with the skills they need to compete
in the new economy.



Question & Answer on H-1B visas
August 5, 1998

Why has the Administration not embraced the Republican compromise on H-1B
legislation?

Although the Republican agreement provides for certain employers to attest to
recruitment and lay-off provisions, the attestations are too weak to adequately protect
U.S. workers and far too many employers are exempt from their obligations. Moreover,
the bill, as structured, will not generate sufficient funds for increased training
opportunities for U.S. workers. Finally, rather than strengthening enforcement to prevent
employer abuses, this bill undermines some of the program’s important enforcement
provisions.

Some Republicans and hi-tech executives claim that the Administration keeps
moving the bar on what it would consider an acceptable bill. What has been going
on? '

Our position on this issue is unchanged: in order for the President to sign a bill that
increases the cap on H-1B visas, it must also contain (1) a significant training component,
and (2) meaningful reform to the H-1B program that ensures that employers recruit U.S.
workers before applying for an H-1B worker and not lay-off a U.S. worker in order to
hire an H-1B worker.

The reforms in the current Republican bill are weak and exempt too many employers to
be meaningful. Also, because the bill exempts many employers who hire H-1B workers
from paying the application fee, it would not generate sufficient training funds.

The House leadership has indicated that they will bring the bill to the floor
tomorrow. Will the President veto it?

If this bill is presented to the President, his senior advisors will recommend that he veto
it. Unfortunately, the Republican compromise provides for a large increase in the cap,
without also providing adequate protections for U.S. workers. We want to work with
Congress to develop a bill that addresses the growing demand for highly skilled workers,
while effectively protecting and promoting the interests of U.S. workers and enhancing
the international competitiveness of important U.S. industries.



Question & Answer on H-1B visas
July 24, 1998

We understand that the Republicans have reached a compromise on H-1B
legislation. Is the Administration going to support this?

We have not seen any new legislation and would need to look at the details of their
proposal before commenting on whether we will support it.

On the substance, our position has been clear: in order for the President to sign a bill that
increases the cap on H-1B visas, it must contain both a significant training component
and meaningful reform to the H-1B program that ensures that employers recruit U.S.
workers before applying for an H-1B worker and not lay-off a U.S. worker in order to
hire an H-1B worker.

Was the Administration a player in the creation of this compromise?

Over the last several months, we have had discussions with various members of Congress
to ensure that efforts to increase the H-1B visa cap are coupled with additional training
and protections for U.S. workers.



Question & Answer on H-1B visas
July 21, 1998

What is the Administration’s position regarding the call by industry to increase the
number of temporary visas available for highly skilled foreign workers?

The Administration believes that the most important way to widen the availability of
skilled workers must be to improve the skills of U.S. workers and ensure that employers
seek U.S. workers first. That is why the Administration has tried to encourage the private
and the public sectors to undertake new efforts to train our workers, and has sought to
improve the temporary visa program to ensure that U.S. workers do not lose their jobs to
temporary foreign workers and that qualified U.S. workers have the opportunity to fill a
job before a temporary foreign worker is hired. These reforms would target the visa
program’s use to employers experiencing genuine skills shortages.

With commitments to increased training and reforms to the H-1B visa program, we
would support a short-term increase in the number of visas available for temporary
foreign workers.

If Congress sends the President a bill that increases the cap on H-1B visas but does not
contain (1) a significant training component, and (2) meaningful reform to the H-1B
program that ensures that employers recruit U.S. workers before applying for an H-1B
worker and not lay-off a U.S. worker in order to hire an H-1B worker, the President’s
senior advisors will recommend that he veto the bill.

Are you involved in any of the negotiations that are taking place on the Hill?

We are working with the Congress to achieve a reasonable, balanced bill that provides for
increased training and that protects U.S. workers while respecting the good faith business
judgments of employers.

In May, the House Judiciary Committee approved legislation that increases the
number of H-1B visas for temporary foreign workers. What is the Administration’s
position regarding this legislation?

We are pleased that Representative Smith’s bill is consistent with one of our primary
objectives, insofar as it links a temporary increase in the H-1B cap to the enactment of
meaningful reforms to the H-1B visa program. The bill would help ensure that U.S.
workers would not lose their jobs to a temporary foreign worker and that employers have
made serious efforts to recruit U.S. workers for open positions so that qualified U.S.
workers would have the opportunity to fill a job before a temporary foreign worker is
hired. These reforms will effectively target H-1B visas to industries experiencing skill
shortages.

Unfortunately, the bill does not contain any provision for additional training opportunities



for U.S. workers. Training is a vital component of the Administration’s strategy to
address the long-term demand for highly skilled U.S. workers and to enhance the
international competitiveness of important U.S. industries.

The Administration would be pleased to support this bill if it included a meaningful
training provision.

What is the Administration’s position regarding Senator Abraham’s bill?
The Administration strongly opposes Senator Abraham’s bill. The bill provides no

meaningful reform of the H-1B program and does not include an application fee to
generate revenues to fund additional training.



Background

H-1B visas are temporary work visas that allow “highly skilled” immigrants (with a BA or
equivalent) to work in this country for up to six years. Under current law, the number of H-1B
visas is capped at 65,000 per year. Last year, this cap was reached for the first time. The
information technology (IT) industry strongly supports raising the annual cap to address what
they maintain is a shortage of U.S. workers with IT skills. Others, including the Department of
Labor, challenge the industry’s conclusions about a shortage and are concerned that the current
H-1B program does not target its use to employers who are experiencing skills shortages.

Though the Administration has never before squarely addressed the issue of the cap, we have
consistently emphasized training and re-training U.S. workers to enable them to move into jobs
within the high-tech industry. Also, since 1993 we have sought reforms to the H-1B program
that would target their use to industries with genuine short-term skill shortages.

On May 11, 1998, we sent a Statement of Administration Policy to the Senate that strongly
opposed Senator Abraham’s bill and that stated that the Secretary of Labor would recommend a
veto. On May 18, the Senate passed the Abraham bill by a vote of 78-20. Two amendments
offered by Sen. Kennedy that would require that firms attest to having attempted to recruit and
retain U.S. workers and that they have not laid-off U.S. workers before filing for an H-1B worker
were defeated.

On May 20, 1998, the Administration sent a letter (signed by Reno, Daley, and Herman) to -
Representative Hyde supporting Representative Lamar Smith’s bill (which includes significant
reforms to the H-1B program) if it is modified to include meaningful training provisions and a
more modest increase in the cap. Smith’s bill was overwhelmingly voted out of committee by a
vote of 23-7.



Question & Answer on H-1B visas
July 15, 1998

What is the Administration’s position regarding the call by industry to increase the
number of temporary visas available for highly skilled foreign workers?

The Administration believes that the first step in increasing the availability of skilled
workers for industry must be increasing the skills of U.S. workers and helping the labor
market work better to match employers with U.S. workers. Therefore, substantial
additional efforts to increase the skill level of U.S. workers and needed improvements in
the H-1B visa program to protect U.S. workers by targeting the program’s use to
employers experiencing genuine skills shortages are necessary prerequisites for the
Administration to support any short-term increase in the number of H-1B visas available
for temporary foreign workers.

In May, the House Judiciary Committee approved legislation that increases the
number of H-1B visas for temporary foreign workers. What is the Administration’s
position regarding this legislation?

We are pleased that Representative Smith’s bill is consistent with one of our primary
objectives, insofar as it links a temporary increase in the H-1B cap to the enactment of
meaningful reforms to the H-1B visa program. The bill would help ensure that U.S.
workers would not lose their jobs to a temporary foreign worker and that employers have
made serious efforts to recruit U.S. workers for open positions so that qualified U.S.
workers would have the opportunity to fill a job before a temporary foreign worker is
hired. These reforms will effectively target H-1B visas to industries experiencing skill
shortages.

Unfortunately, the bill does not contain any provision for additional training opportunities
for U.S. workers. Training is a vital component of the Administration’s strategy to
address the long-term demand for highly skilled U.S. workers and to enhance the
international competitiveness of important U.S. industries.

The Administration would be pleased to support this bill if it included meaningful
training provisions and a modest reduction in the level of increase in the annual H-1B
visa cap.

What is the Administration’s position regarding Senator Abraham’s bill?
The Administration strongly opposes Senator Abraham’s bill. The bill includes a large

increase in the annual number of visas for temporary foreign workers (up to 115,000) and
provides no meaningful reform to the H-1B program.



Background

H-1B visas are temporary work visas that allow “highly skilled” immigrants (with a BA or
equivalent) to work in this country for up to six years. Under current law, the number of H-1B
visas is capped at 65,000 per year. Last year, this cap was reached for the first time. The
information technology (IT) industry strongly supports raising the annual cap to address what
they maintain is a shortage of U.S. workers with IT skills. Others, including the Department of
Labor, challenge the industry’s conclusions about a shortage and are concerned that the current
H-1B program does not target its use to employers who are experiencing skills shortages.

Though the Administration has never before squarely addressed the issue of the cap, we have
consistently emphasized training and re-training U.S. workers to enable them to move into jobs
within the high-tech industry. Also, since 1993 we have sought reforms to the H-1B program
that would target their use to industries with genuine short-term skill shortages.

On May 11, 1998, we sent a Statement of Administration Policy to the Senate that strongly
opposed Senator Abraham’s bill and that stated that the Secretary of Labor would recommend a
veto. On May 18, the Senate passed the Abraham bill by a vote of 78-20. Two amendments
offered by Sen. Kennedy that would require that firms attest to having attempted to recruit and
retain U.S. workers and that they have not laid-off U.S. workers before filing for an H-1B worker
were defeated.

On May 20, 1998, the Administration sent a letter (signed by Reno, Daley, and Herman) to
Representative Hyde supporting Representative Lamar Smith’s bill (which includes significant
reforms to the H-1B program) if it is modified to include meaningful training provisions and a
more modest increase in the cap. Smith’s bill was overwhelmingly voted out of committee by a
vote of 23-7.



Question & Answer on Immigration: H-1B visas
May 1, 1998

What is your position regarding the call by industry to increase the number of
temporary visas available for highly skilled foreign workers?

I believe that the first step in increasing the availability of skilled workers for industry
must be increasing the skills of U.S. workers and helping the labor market work better to
match employers with U.S. workers. Therefore, substantial additional efforts by industry
to increase the skill level of U.S. workers and needed improvements in the H-1B visa
program to protect U.S. workers by targeting the program’s use to employers
experiencing genuine skills shortages are necessary prerequisites for me to support any
short-term increase in the number of H-1B visas available for temporary foreign workers.

Yesterday the House Judiciary Subcommittee on Immigration approved legislation
that increases the number of H-1B visas for temporary foreign workers. What is
your position regarding this legislation?

I am pleased that Representatives Smith’s bill is consistent with one of my primary
objectives, insofar as it links a temporary increase in the H-1B cap to the enactment of
meaningful reforms to the H-1B visa program. The bill would help ensure that U.S.
workers would not lose their jobs to a temporary foreign worker and that qualified U.S.
workers would have the opportunity to fill a job before a temporary foreign worker is
hired. Moreover, the bill modestly expands enforcement authority to help prevent
employer abuses of the H-1B program. These reforms will effectively target H-1B visas
to industries experiencing skill shortages.

Unfortunately, the bill does not contain any provision for additional training opportunities
for U.S. workers. Training is a vital component of my strategy to address the long-term
demand for highly skilled U.S. workers and to enhance the international competitiveness
of important U.S. industries. I am also concerned that the increase in the annual number
of H-1B visas reflected in this bill is too large, although I agree that the increase should
be temporary.

I would be pleased to support this bill if it included meaningful training provisions and a
modest reduction in the level of increase in the annual H-1B visa cap.

What is your position regarding Senator Abraham’s bill?

Senator Abraham’s bill includes a large increase in the annual number of visas and
provides no meaningful reform of the H-1B program. I would be happy to work with
members of the Senate to develop a bill that is more consistent with the Administration’s
principles.



Background

H-1B visas are temporary work visas that allow “highly skilled” immigrants (with a BA or
equivalent) to work in this country for up to six years. Under current law, the number of H-1B
visas is capped at 65,000 per year. Last year, this cap was reached for the first time. The
information technology (IT) industry strongly supports raising the annual cap to address what
they maintain is a shortage of U.S. workers with IT skills. Others, including the Department of
Labor, challenge the industry’s conclusions about a shortage and are concerned that the current
H-1B program does not target its use to employers who are experiencing skills shortages.

Though the Administration has never before squarely addressed the issue of the cap, we have
consistently emphasized training and re-training U.S. workers to enable them to move into jobs
within the high-tech industry. Also, since 1993 we have sought reforms to the H-1B program
that would target their use to industries with genuine short-term skill shortages.

On April 2, 1998, the Administration (Secretaries Daley and Herman and Attorney General
Reno) sent a letter to Congress that opposed Senator Abraham’s bill (that provided for a large,
temporary increase in the cap and the expansion of an existing scholarship program for low-
income students, but did not provide meaningful reform of the H-1B program) and endorsed the
approach advocated by Senator Kennedy (that would effect a temporary increase in the cap, but
also included reform to the H-1B program and increased training for U.S. workers). On April
30, 1998, the Administration sent a letter to Congress supporting Representative Lamar Smith’s
bill, if it is modified to include meaningful training provisions and a more modest increase in the
cap.



April 20, 1998
MEMORANDUM

TO: Cecilia Rouse
Julia Fernandez

FROM: Eric Biel -
Kelly Carnes
Michael Daum
Kent Hughes

SUBJECT:  Comments on proposed the recruit and retain and no layoff provisions for
the

reform of the H-1B visa program.

Since 1993 the Administration has sought to add specific protections for
American workers to the H-1B program:

Recruit and retain: The reform proposal would require the employer to meet
industry wide standards in terms of recruit and retrain U.S. workers before turning to a
temporary non-immigrant under the H-1B visa program.

Layoffs: In addition, the employer cannot layoff and replace an American who
has skills and experience that are “substantially equivalent” to the overseas recruit.

In past Administration testimony, we have stressed that adding these protections
will not slow the process of applying for an H-1B visa. As envisioned by the
Administration, the employer would simply have to check two additional boxes on the
application form “attesting” to the fact that the employer had not laid off an American
and had taken steps to recruit and retain American workers. '

It is the next step that raises more complicated questions. What is a reasonable
time within which to restrict layoffs and how do we define employer in the economic
_context of multi-national firms with multiple lines of business? In our view, the greatest
challenge arises from the need to define and measure comparable skills and occupations.
How fungible is one specialty or one individual for another? What process will we
establish to define occupations? What proof will we ask of business in terms of choosing
the overseas recruit over the American worker? Where formal credentials and years of
experience are roughly comparable, how much weight will we give to past judgments on
the quality of one’s work or softer factors such as the ability to work on teams?

Defining Occupations: What do we mean by specialty occupation? How
do we make the concept clear for purposes of implementation and enforcement?
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We could look to the current Standard Occupational Classification (SOC) which
includes some 500 occupations or we could turn to the new SOC, currently in the final
stages of development, that will include some 800 occupations. The Administration’s
intent is to have the SOCs used by all parts of the government, including the military.
Although the SOCs do provide some detail, a single category can cover a wide range of
specific skills. For instance, the proposed SOCs do put physicians and podiatrists in
different categories, but surgeons are all lumped together — whether the specialty is sports
medicine or cardiology. (sample page attached)

There are much more detailed definitions. The 1990 Census of Population and
Housing (CPH) used some thirty thousand individual job tittles — many drawn from the

equally numerous Dictionary of Occupational Titles. The 1990 CPH does put individuals M
in specialty occupations — generally indicated greater responsibility or training. For PRIWY M_a_r
instance an aerospace engineer is a “specialty occupation” while a health technologist cpH %Nj

would classified as in a “support occupation”. But even here, the specific term “computer ., e

»
scientist” covers a multitude of virtues. (sample page attached) & e :
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The Policy Conundrum: At present, we are proposing a change without being
able to clearly define how we would go about enforcing the new requirements. In our
view, the business and university communities are likely to be very skeptical of our
ability to make reasonable judgments about their individual hiring decisions. There is
some risk that in seeking to achieve our shared goal of protecting American workers, we
will end with no reforms at all.. :

In our view, it is better to take a first step that involves much brighter lines. We
continue to propose creating a new, temporary H-1C visa category for more highly skilled
people who hold Masters or Ph.D.s in science, mathematics or engineering for any H-1Bs
beyond the current 65,000. In addition we would propose applying a similar higher

educational standard to set priorities in terms of granting the base number of 65,000 H- Cw(\_\t
IBs. e m—

could satisfy the requirement by indicating that three of following steps had been taken:

posted the opening on the DOL Jobs Bank

advertised on the internet

used local and or national want ads

relied on job fairs

advertised in relevapt professional journals

contacted appropriate university departments
contacted major employers including the armed forces

R W In term of preventing layoff and replacement, we suggest a similar brighter line
Qpproach that in addition to the recruit and retain provisions would require a prospective



employer to look within the current and former pool of company employees. We would
expect the employer to take three of the following steps:

e posting the job on the intranet

* posting the job in the company newspaper

e contacting the union or the local chapter of the relevant professional
society

* notifying any technically professional employees who have left the
company (for whatever reason) during the year preceding the filing of
an H-1B application.

Our proposed “safe harbor” approach to the “recruit and retain” and the “no
layoff” proposals has several distinct advantages. It creates some clear incentives for
industry to do more in terms of both their own employees and the American workforce.
It is relatively easy to explain and administer. However, the “safe harbor” approach does
not prevent a company from taking the prescribed steps and still laying off Americans or
failing to hire the Americans who respond to the recruiting effort.

In addition to supporting expanded investigatory powers for the Secretary of
Labor, we would favor an electronic “complaint” box at the DOL which could trigger
investigations of situations where American workers feel that they were either not hired
or were actually laid off in favor of an H-1B recipient. If the volume of complaints and
subsequent investigations revealed widespread violation of the spirit of the law, we
should revisit the question and revise the requirements for individual employers.
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N1IH has reviewed the draft Statement of Administration Policy (SAP) on 8, 1723,
the American Competiliveness Act, introduced by Scnator Spencer Abraham (R-M1) .
and has the following comments:

. The draft SAP states that the Secretary of Labor would recomnmend that the bill be
vetoed, As we noted in our comments of April 7 on this version of’ S. 1723, NIH was
pleased that 8. 1723 addresses issnes of long-standing concern that were not addressed in
the previous version, Thesc issucs also have not been addressed by the Departinent of
Labor (DOL) in thelr rulemaking process, nor are they addressed in H.R. 3736, Rep.
Lamar Smith's "Workforce Improvement and Protection Act of 1998." Qur issues are
reitcrated below: :

. This SAP implies that there are no legitimate circumstances in which foreign workcrs
should be employed in the U.S., thus ignoring the role of international collaboration in
the conduct of hiamedical research. NIH, along with the other science agencies and the
Office of Science and Technology Policy, have repeatedly noted this issue to DOL
through formal comment and at mncelings over tie past several years.

. NOL. has expresscd appropriate concern about the general impact of foreign workers on
1J.8. workcrs. In this regard, DOL also has been concerned about provisions fuvarable 1o
foreign workers in certain circumstances, either through legislation or rulemuking, being
inappropriately extended to additional groups or circumstances. It is our opinion that S.
1723 would allow intemational rescarch collaborations to continue without inviting broad
interpretation and extension of provisions to groups, circumstances, or jeb categories for
wlich it s not intended.

T NIH had praviously expressed concern about the delfinition of "laid-off” in earlier
proposed legislation, in which legixlation would require that Amcerican workers conld nat
be Iuid off in order to hirc foreign workers. S. 1723 addresses our concern that “laid-off”
not be construcd to include circumstances where scientists or rescarchers leave an
institution at the normal termination of a grant or contract or circumstances in wliich
scicntists or researchers leave a post or position at the cid of their pre<detenmined
post-doctoral training period.

. NIH had repeatedly expressed to concemn to DOL that legislative and rulemaking
attempts to provide relief from the "Ilathaway" ruling did noi adequately inclnde Federal
agencics and Federally Funded Research and Development Centers (which includes the
NIH faclliry at Frederick, MD) along with colleges and universtties. (This relief would
allow covered organizations to determine prevailing wage, and thus the wagc to be paid
to forcign sciendsts, using only like arganizations rather than including the private sector
in the determination. Such practico results in & wage deterinination much higher than the
saluties paid to 11.S. counterparts working in the same organization.) S.1723 addresses
this concern by identifying “institution]s] of higher education," "related or affiliated
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nonprofit entity," and "nonproflt or Federal sescarch institute or agency™ 85 osganizations
that "shall enly ke into account employees at such institutions, entities, and agencies" in
detenmining prevailing wage.

. Previous versions of proposed iinmigration reform, legislation had reduced the visa period
from six to three years; the Department of Labor had supported this reduction in visa
period. NTH was concernad that, because of the long-term nature of scicntific research,
three years would not allow the completion of research projects and the research process
would be disrupted. §.1723 does not contrin such a provision.

Thank you tor the opportunity to review this draft Statement ot’ Administration
Policy. As our comments jndicate. NIH hus broud concerns with the general tone
and message of the draft SAP. The nature of these copeerns makes it impossible
to supgest specific edits w the drafl. We hope vur sununents wye uselul,
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NATHDNAJ,SCIENCEIN)UNDAJTON
4201 Wilson Boulevard
Arlington, VA 22230

(703) 306-1060

MEMORANDUM
TO; Ingrid M. Schroeder, Legislative Analyst, OMB
FROM : Anita Eisenstadt, Assistan: General cQunseldbézz

DATE : May 8, 1998
SUBJECT: LRM #IMS319; SAP on S.1723

Thank you for the opportunity to comment on the SAP on . 1723,
the American Competitiveness Act. Ag the SAP correctly notes,
the Act is intended to rsspond to a reported shortage of highly
skilled workers in key industries. However, the H1-B visa
program has a broader impact than sinply providing skilled
workers for industry. It is also important for the Nation’s
science and engineering research enterprise by (1) sllowing
academic institutions and other nonprofit rescarch organizations
to enhance their staffs with international vigitors in temporary,
limited term appointments, and (2) enabling international
collaborative research programs to have members of coorerating
teams working togethexr in the U.S. for short periods. In its
failure to address these aspects of H-1R activity, the SAp
threatens serious damage to the U.S. science and engineering
enterprise.

In many respects, the provisions of the Abraham bill better
address the needs and modes of operation of the scientific anc
angineering enterprise than either the Smith bill or the language
used in the SAF. Accordingly, NSF does not agree with many of
the reasons cited in the SAP for Administration oppesition to the
bill. For example, the SAP states in the fourth paragraph that
H1-Bs should only be allowed for the purpose of mseeting labor
market skills shortages. In addition, it states in the third
paragraph that employers should only be allowed to obtain an H1-B
i1f they cannot recruit a U.S. worker for the position. As we
have statsd previously, the reeruit and retszin regquirement is
inappropriate for intermational collaborative research projects.
Hl1-Ps should remain a viable non-immigrant visa vehicle for this
imporcant national interest.
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lay-offs and yules for prevailing wage determination. The bill
would restore the pre-Hathaway practice of determining prevailing
wages for universities, non-profit research institutions and
Federal agencies. As NSF has previously noted, the Department of
Labor final rule on Hathaway is too narrow in gcope because it
excludes non-profit research inetitutes, for-profit FFRDCs,
excludes many Federal agencies, and places onerous requirements
on other Federal agencies,

S.1723’s definition of lay-off is a significant improvement over
the definition contained in the Smith bill. while NSF supports
lay-off protection for U.S. workers, the lay-off definition in
the smith bill is too broad in scope and could preclude most
employers from every using the H-1B visa program. The lay-off
definition in the Smith bill included expiration of temporary
appointments, completion of post-doctorate studies, discontinued
Federal funding of a grant, contract, or cooperative agreement,
as well as dismiseal for poor Jjob performance or poor attendance.
The term "dismissal for cause" only covers terminations for
employee misconduct. S.1723's definition of lay-off more fairly
and accurately describes this term while still providing a remedy
for abuse of the system.

The SAP states that a five-year raise in the H-1B cap ig too
long. 1In view of the increasing globalization of science and
buginess, NSF believes that five years is more appropriate than
the three yeare proposed in the Smith bill.

For the above reasons, NSF 8uggests restructuring the SAP. One
possible approach would be to commence with a paragraph
indicating that the bill is =a temporary fix to what esppears to be
a long-term problem; if improperly abused, the temporary fix
could exacerbate the long term situation. Then the SAP could
emphaaize the importance in increasing skilles of Ameriecan
workers. The SAP could then suggest the H1-B application fee and
its use to fund competitive programs to accomplish this. The Sap
could then state that we simultaneously must do what we can to
ensure that the increase of H1-B visa does not limit
opportunities for U.S. workers. Finally, the SAP could describs
the recommended changes to the H1-B program.

r_ESI-‘ recommends that the Adminigtration SAP as well as overall
policy on reforms to the Hi-B program preserve the legitimate
uses of the program by the scientific regearch enterprise.
Recommended changes to the H1-3 Program should reflect a balance
between additional burdens placed on employsrs and the need for
U.S. worker protection, based upon likelihood of abuse and
adverse impact on U.S. workers. T> date, there has not been
strong evidence to establish that the existing program has
Lfegative impacts. The Abraham bill provides for further study of

this issue.

'Pinally, NSP notes that the SAP veto language could seriously
impact the scientific research community. If there is no bill
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raiging the Hi-B cap for this fiscal year, universities and other
regearch institutions will experience severe disyuption in thair
.fecruitment and hiring for the fall acadeamic year.

If ycu have any questions, please feal free to call me at (703)
306-1060.



