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Amendment #___ to HJl. 3736

Oetebed by Mr. Smith of Texas

Strike an after the enacting danse and insert the 

foUovnng:
1 SECTION 1. SHOKT TITLEi TaBM: OF CONTENTS: AMEND-

2 MENTS TO IMMIGIIATION AND NaTIONaUTY

3 ACT.
4 (a) Short Titi-B.—This Act may be cited as the 

s “Temporaiy Access to SKUed Workers and H-IB Non-

6 iromigrant Program Improvement Act of 1998”.
7 (b) Table of Contexts.—The table of contents of

8 this Act is as follows:
Sec. 1. Short title; U*le of contcolsj arueiitlmerits to InmUfi^iion «nd N.-vtioiial- 

hyeVci.
TITLE I-FK0VIS10.VS BELaTIXU TO H-IB XOXUOUOHA.VTS 

S„. 101. Tweporay toe™. » » t«iip.r.,y riiUM paccwi «»*•■

Se... 102 H-lB deptfiiiliaii eniploiyws.

s«. lOt. ^ ana loa «rf.ana of SC«es eocln

Sb:. 105. Dotcn^mvM on 0j»r oonOaion awtorions .0 bo .wOo bj- Anoo.
iiey GencraJ.

Set- 106 Computation of pi
£[.' lOa B^rt on di»M iniii.uiioi. in tlio mranueiaon tLx-hnologi ticU.
Sec. 109. Report on }ngl.-iCHil.nolo»' labor maiteet needs.

TITIaE U-SPECUL mMlGBaOCT aTeVTUS FOR CERT.^aX NATO 
^ ^ ^ CrVlUAX EMPLOYEES

See. 203. Special immigi-ot smrcN for certain XATO cmltin en.plaveoE.

TITLE m-inSCELLAXEOUS PROVISION

See. 301. diiaileiuic honoralt*-

juty29,lB9anl:‘*6P<m>
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1 (e) AilEN’DMEXrS TO IMMIORaTIOX AXD NaTIOXAI-'

2 ITY Act,—Except as otherwise specifically provided in

3 this Act, whenever in this Act an amendment is expressed

4 in terms of an amendment to a section or other provision,

5 the reference shall be considered to be made to that see-

6 tion or other provision of the Innmgration and Nationality

7 Act (8 U.S.C. 1101 et seq.).

8 TITLE I—PROVISIONS RELATING
9 TO H"1B NONIMMIGRANTS

10 SEC. 101. TEMPORARY INCREASE IN ACCESS TO TEM-

11 PORARY skilled personnel UNDER H-lB

12 program:
13 (a) Temporary Increase in Skilled Non-

14 nonGRANT Workers.—^Paragraph (1)(A) of section

15 214(g) (8 U-S.c. 1184(g)) is amended to read as follows:

16 “(A) under section 101(a)(15)(H)(i)(b), may

17 not exceed—

18

19

20 

21 

22

23

24

”(i) 65,000 in each fiscal year before fiscal 

year 1998;

“(ii) 85,000 in fiscal year 1998;

“(iii) 95,000 in fiscal year 1999;

“(iv) 105,000 in fiscal year 2000;

“(v) 115,000 in each of fiscal years 2001 

and 2002; and

My 23,1095 (11:46pm.)
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1 “(vi) 65,000 in each succeeding fiscal

2 year/’.

3 (b) TKMFORAiiY Cap ox NoxiMiUORAXT, Non-

4 physician Health CaR£ Workers.—Section 214(g) (8

5 U.S.C. 1184(g)) is farther amended, by adding at the end

6 the following:

7 “(5) The total number of aliens described in section

8 212(a)(5)(C) who may be issued visas or otherwise pro-

9 vided nonimmigrant status during each of fiscal years

10 1999, 2000, 2001, and 2002 under section

11 101(a)(15)(H)(i)(b) may not exceed 7,500.”.

12 (c) EjPFECTIVE Dates.—^The amendment made by

13 subsection (a) applies beginning with fiscal year 1998 and

14 the amendment made by subsection (b) applies beginning

15 with fiscal year 1999.

16 SEC. 102. PROTECTION AGAINST DISPLACEMENT OF

17 UNITED STATES WOBKBBS IN CASE OF H-IB-

18 DEPENDENT EMPLOYERS.

19 (a) Protection Against Lay Opp and Eeql'ire-

20 MENT FOR Prior Recbuitjient of United States

21 Workers.—

22 (1) ADDITIO-NAI. statements on APPLia^.-

23 TION.—Section 212(n)(l) (8 U.S.C. 1182(n)(l)) is

24 amended by inserting after subparagraph (D) the

25 following:

July 23,1998 (11:46pm.)
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1 “(E)(i) In the ease of an application described

2 in clause (ii), the employer did not displace and will

3 not displace a United States worker (as defined in

4 paragraph (4)) employed by the employer within the

5 period beginning 90 days before and ending 90 days

6 after the date of filing of any visa petition supported

7 by the application.

8 “(ii) An application described in this clause is

9 an application filed on or after the date final regula-

10 tions are first promulgated to cany out this sub-

11 paragraph (but not earlier than October 1, 1998),

12 and before October 1, 2002, by an H-lB-dependent

13 employer (as defined in paragraph (3)). An applica-

14 tion is not described in this clause if the only H—IB

15 nonimmigrants sou^t in the application are exempt

16 H-IB nonimmigrants-

17 “(P) In the ease of an application described in

18 subparagraph (E)(ii), the employer will not place the

19 nonimmigrant with another employer (regardless of

20 whether or not such other employer is an H—IB-de-

21 pendent employer) where—
22 “(i) the nonimmigrant performs duties in

23 whole or in part at one or more worksites

24 owned, operated, or eoncrolled by such other

25 employer; and

July Z9.1998 in:A6pLni.»
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1 “(ii) there are iiuhcia of an employment re-

2 lanonship between the nonimmigrant and such

3 other employer;

4 unless the employer has inquired of the other em-

5 ployer as to whether, and has no knowledge that, the

6 other eraplcyer has displaced or intends to displace

7 a United States worker employed by such other em-

8 ployer within the period beginning 90 days before

9 and ending 90 days after the date of filing of any

10 visa petition supported by the application.

11 “(U)(i) hi the ease of an application described

12 in subparagraph (E)(ii), subject to clause (ii), the

13 employer, prior to filing the application—

14 “(I) has taken good faith steps to recruit,

15 in the United States using procedures that

16 meet industry-wide standards and offering com-

17 pensation that is at least as great as that re-

18 quiind to be offered to H-IB nonimmigrants

19 under subparagraph (A), United States workers

20 for the j'ob for which the nomnunigrant or non-

21 immigrants is or are sought; and

22 “(II) has offered the job to any United

23 States worker who applies and is equally or bet-

24 ter qualified for the job for which the non-

25 immigrant or nonimmigrants is or are sought.

July 29.199B {71^46p4T).}
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“(ii) The conditions described in clause (i) shall 

not apply to an application filed with respect to the 

employment of an H-IB nonimmigrant who is de­

scribed in subparagraph (A), (B), or (C) of section 

203(b)(1).”-
(2) Notice ox application op potential li­

ability OF PLACING EiiPLOYERS.—Section

212(n)(l) (8 U.S.C. Il82(n)(l)) is amended by add­

ing at the end the following: “The application form 

shall include a clear statement explaining the liabil­

ity under subparagraph (F) of a placing employer if 

the other employer described in such subparagraph

1 

2

3

4

5

6

7

8 

9

10 

11 

12
13 displaces a United States worker as described in

14 such subparagraph.”.
15 (3) Construction.—Section 212(n)(l) (8 i

16 U.S.C- 1182(n)(D) is further amended by adding at

17 the end the following: “Nothing in subparagraph (G)

18 oV»all be construed to prohibit an employer from

19 using selection standards normal or enstomary to ^

20 the type of job involved.”.
21 (b) H-IB-Dependent Employer a.nd Other

22 Definitions.—
23 (1) In GENERA!,.—Section 2l2(n) (8 U.S.C.

24 llS2(n)) is amended by adding at the end the fol-

25 lowing:

7

jvMySa. I998tiv.46p.tn.)



D7-Z8-9B ZSiBT Frora-
P:\H3736\H378e.004

T-685 P.08/35 F-7DB

HXC

1 “(3)(A) For purposes of this subsection, the terra ‘H-

2 IB-dependent employer’ mesns an employer that—

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20 

21 

22
23
24
25

“(i) has at least 51 full-time equivalent employ­

ees who are employed in the United States; and

(ii) ejnplo)^ non-exempt H-IB nonimmigrants 

in a number that is equal to at least 15 percent of 

the number of such full-time equivalent employees. 

“(B) For purposes of this subsection—■

“(i) the term ‘exempt H-IB nonimmigrant* 

means an H-IB nonimmigrant who—

“(I) receives wages (including cash bonuses 

and siiiiilarCcompensationT^t an annual rate

equal to at least $60,000; or

*‘(II) has attained a master’s or higher de­

gree (or its equivalent) in a specialty related to 

the intended employment; and 

"(ii) the term ‘non-eacempt H-IB non­

immigrant’ means an H-lB nonimmigrant who is 

not an exempt H-IB nonimmigrant.

“(C) For purposes of subparagraph (A)—

“(i) in computing the number of full-time equiv­

alent employees, exempt H-lB nonimmigrants shall 

not be take into account; and

“(ii) any group treated as a single employer 

under subsection (b), (c). (m), or (o) of section 414 \

July29.1998(n-.46pm.}
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2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

23
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8
of the Internal Revenue Code of 1986 shall be treat­

ed as a single employer.

“(4) Por purposes of this subsection;

“(A) The term ‘area of employment’ means the 

area within normal commuting distance of the work- 

site or physical location where the work of the H— 

IB nomminigrant is or will be performed. If such 

worksite or location is within a Metropolitan Statis­

tical Area, any place within such area is deemed to 

be within the area of employment.

“(B) In the case of an application with respect 

to one or more H-lB nonimmigrants by an em­

ployer, the employer is considered to ‘displace’ a 

United States worker from a job if the empbyer lays 

off the worker from a job that is essentially the 

equivalent of the job^Twhiclr the nonimmigrant or 

nonimmigrants is or arc sought. A job shall not be 

considered to be essentially equivalent of another job 

unless it involves essentially the same responsibil­

ities, was held by a United States worker with sub'- 

stantially equivalent qualifications and experience, 

and is located in the same area of employment as 

the other job.

oS

p w

July 29.1998 (11:48 p.m.)
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1

2

3

4

5

6 

7 

S 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

“(C) The term ‘H-lB nonimmigrant’ means an 

alien admitted or provided status as a nonimmigrant 

described in section 101(a)(15)(H)(i)(b).

“(D) The term ‘lays off, with respect to a

worker—
“(i) means to cause the worker’s loss of 

employment, other than through a discharge for 

inadequate performance, violation of workplace 

rules, cause, voluntary departure, voluntary re­

tirement, or the expiration of a grant or con­

tract (other than a temporary employment con­

tract entered into in order to evade a condition 

described in subparagraph (E) or (F) of para­

graph (1)); but
“(ii) does not include any situation in 

which the worker is offered, as an alternative to 

such loss of employment, a similar employment 

opportunity with the same employer (or, in the 

case of a placement of a worker with another 

employer under paragraph (1)(F), with either 

employer described in aueh paragraph) at equiv­

alent or higher compensation and benefits as 

the position firom which the employee was dis­

charged, regardless of whether or not the em­

ployee accepts the offer.

juiy29,l996(1l:^PT»)
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2

3

4

5

6

7

8 

9

10

U

12

13

14
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“(E) The term ‘United States worker’ means 

an employee who—
“(i) is a citizen or national of the United 

States; or
“(ii) is an alien who is lawfully admitted 

for permanent residence, is admitted as a refu­

gee under section 207, or is granted asylrnn 

under section 208-”.

(2) Coxt’OKMixG AMExn.M£XTS-—Section 

212(n)(l) (8 U.S.C. 1182(n){l)) is amended by 

striking “a nonimmigrant described in section 

101(a) (15) (H)(i)(b)** each place it appears and in­

serting “an H—IB nonimmigrant”.

(c) Luprovep Posting of Notice of Appuca-
15 TION-—Section 2l2(n)(l)(C)(ii) (8 U.S.C.

16 1182(n)(l)(C)(ii)) is amended to read as follows;

17

18

19

20 

21 

22

23

24

“(ii) if there is no such bargaining rep­

resentative, has provided notice of filing in the 

occupational classification through such meth­

ods as physical posting inconspicuous locations,, 

at the place of employment or electronic notifi­

cation to employees in the occupational classi­

fication for which H-IB noninunigrants are 

sought.”.

July 29.1898 in-.46 p.m.)
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I (d) Effective Dates.—The amendments made by 

^ subsections (a) and (c) apply to appHcations filed under

3 section 212(n)(l) of the iTnmigration and Nationality Act

4 on or after the date final regulations are issued to cany

5 out such amendments (but not earlier than October 1,

6 1998), and the amendments made by subsection (b) take

7 effect on the date of the enactment of this Act.
8 (e) Rkdcctiox of Period for Public Com-

9 3^iEXT.—In first promulgating regulations to implement 

10 the amendments made by this section in a timely manner,

II the Secretary of Labor and the Attorney General may re-

12 duee to not less than 80 days the period of pubHc comment

13 on proposed regulations.
14 SEO. 103- CHANGES IN ENFORCEMENT AND PENALTIES.

15 (a) Increased Enforcement and Penalties.—
16 Section 212(n){2)(C) (8 U.S.C. U82(n)(2KC» is amend-

17 cd to read as follows:
18 “(C)(i) If the Secretary finds, after notice and oppor-

19 tunity for a hearing, a failure to meet a condition of para-

20 graph (1)(B), (1)(B), or (1)(F), a substantial f^ure to

21 meet a condition of paragraph (1)(C), (IKD), or

22 (l)(G)(i)(I)» ^ misrepresentation of material fact in an

23 application—
24 “(I) the Secretary shall notify the Attorney
25 General of such finding and may, in addition, im-

July29.1898 (11:46 pjn.)
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1 pose such other administrative remedies (including

2 civil monetary penalties in an amount not to escceed

3 $1,000 per violation) as the Secretaiy determines to

4 be appropriate; and
5 “(II) the Attorney General shall not approve

6 petitions filed with respect to that employer under

7 section 204 or 214(c) during a period of at least 1

8 year for aliens to be employed by the employer.

9 “(ii) If the Secretary finds, after notice and oppor-

10 tunity for a hearing, a willftd failure to meet a condition

11 of paragraph (1), a willful misrepresentation of material

12 fact in an application, or a violation of danse (iv)—

13 “(I) the Secretaiy shall notify the Attorney

14 General of such finding and may, in addition, im-

15 pose such other administrative remedies (including

16 dvil monetaty penalties in an amount not to exceed

17 $6,000 per violation) as the Secretaiy determines to

18 be appropriate; and
29 “(H) the Attorney General shah not approve
20 petitions filed with respect to that employer under

21 section 204 or 214(c) during a period of at least 1

22 year for aliens to be employed by the employer.

23 “(iii) If the Secretary finds, after notice and oppor-

24 tunity for a hearing, a willful feilure to meet a condition

25 of paragraph (1) or a willful misrepresentation of material

July 29.1998
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1 fact in an application, in the course of which failure or

2 misrepresentatioii the employer displaced a United States

3 worker employed by the employer within the period begin-

4 pipe 90 days before and ending 90 days after the date

5 of of any visa petition supported by the applica-

6 tion—
7 “(I) the Secretary shall notiiy the Attorney

8 General of such finding and may, in addition, im-

9 pose such other administrative remedies (including

10 civil monetary penalties in an amount not to exceed

11 $25,000 per violation) as the Secretary determines

12 to be appropriate; and
12 “(II) the Attorney General diall not approve

14 petitions filed with respect to that empbyer under

15 section 204 or 214(c) during a period of at least 2

16 years for aliens to be employed by the employer.

17 “(iv) It is a violation of an employer

18 \riio has ffled an application under this subsection to in-

19 timidate, threaten, restrain, coerce, blac^t, discharge, or

20 in any other manner discriminate against an employee

21 (which term, for purposes of this clause, includes a former

22 employee and an applicant for employment) because the

23 employee has disclosed information to the employer, or to

24 any other person, that the employee reasonably believes

25 evidences a violation of this subsection, or any rule or reg-

J„ly29,1998alyj6pjig
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1 TjJation pertaining to this subsection, or because the em-

2 ployee cooperates or seeks to cooperate in au investigation

3 or other proceeding concerning the employer’s compUanee

4 with the requirements of this subsection or any tule or

5 regulation pertaining to this subseciioru
6 *‘Cv) The Secretary of Labor and the Attorney Gen-

7 eral devise a pro6ess under which an H-lB non-

8 immigrant who files a complaint regarding a violation of

9 clause (iv) and is otherwise eli^hle to remain and work

10 in the United States may be allowed to seek other appro-

11 priate employment in the United States for a period (not

12 to ercceed the duration of the aUen’s authorized admission

13 as such an noninanigrant).”-
14 (b) Use op areitbation Process for Dispctes

15 Involving Qualifications of United States Work-

16 ERS Not Hired.—
(1) Ix GENERAL.—Section 212(n) (8 U.S.C.

18 1182(n)(2)) is amended by adding at the end the

19 following;
20 “(5)(A) This paragraph shall apply instead of snb-

21 paragraphs (A) through (E) of paragraph (2) in the case

22 of a violation described in subparagraph (B).

23 The Commissioner shall establish a process for

24 the receipt, initial review, and disposition in accordance

25 with this paragraph of complaints respecting an employ-

jucy 29, i99ain-46p.m)
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1 er’s failure to meet the condition of paragraph

2 (IKGrKi)CH) Of ^ petitioner's misrepresentation of mate-

3 rial facts with respect to such condition. Complaints may

4 be filed by an aggrieved individual who has submitted a

5 resume or otherwise applied in a reasonable manner for

6 the job that is the subject of the condition, Xo proceeding

7 shall be conducted under this paragraph on a complaint 

g concerning such a failure or misrepresentation unless the 

9 Coramissiouer determines that the complaint was filed not

10 later than 12 mouths after the date of the fadure or mis-

11 representation, respectively.
12 “(C) If the Comniissioner finds that a complaint has

13 been filed in accordance with subparagraph (B) and there

14 is reasonable cause to believe that such a failure or mis-

15 representation described in such complaint has occurred,

16 the Commissioner shall initiate binding arbitration pro-

17 ceedings by requesting the Federal Mediation and ConeU-

18 iation Service to appoint an arbitrator from the roster of

19 arlntrators maintained by such Service. The procedure

20 and rules of such Service shall be applicable to the selet-

21 tion of such arbitrator and to such arbitration proceed-

22 ings. The Commissioner shall pay the fee and eacpenses

23 of the arbitrator.
24 "(I>)(i) The arbitrator shall make findings respecting

25 whether a frdlure or misrepresentation described in sub-

July 29.1998 OV46 pm)
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1 paragraph (B) occurred. If ihe arbitrator concludes that

2 failure or misrepresentation was willful, the arbitrator

3 shall a finding to that effect. The arbitrator may

4 not find such a feilure or misrepresentation (or that such

5 a failure or misrepresentation was willful) unless the com-

6 plainant demonstrates such a failure or misrepresentation

7 (or its willful character) by dear and convincmg evidence.

8 The arbitrator shall transmit the findings in the form of

9 a written opinion to the parties to the arbitration and the

10 Commissioner. Such findings shaU be final and conclusive,

11 and, except as provided in this subparagraph, no official

12 or court of the United States shall have power or jurisdic-

13 tion to review any such findings.
14 “(ii) The Commissioner may review and reverse or ^

15 modify the findings of an arbitrator only on the same

16 bases as an award of an arbitrator may be vacated or

17 modified under section 10 or 11 of title 9, United States

18 Code.
19 “(iii) 'With respect to the findings of an arbitrator,

20 a court may review only the actions of the Commissioner

21 under clause (ii) and may set aside such actions only on

22 the grounds described in subparagraph (A), (B), or (C)

23 of section 706(a)(2) of title 5, United States Code. Not-

24 withstanding any other provision of law, such judicial re-

July 29, iBflS (11:46 p.m.)
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1 view may only be brongbt in an appropriate United States

2 Court of Appeals.
3 “(E) If the Commissioner receives a finding of an ar-

4 bitrator under this paragraph that an employer has failed

5 to meet the condition of paragraph (l)(G)(i)(H) or has

6 misrepresented a material feet with respect to such condi-

7 tion, unless the Conunissioner reverses or modifies the

8 under subparagraph (D)(ii)—
9 **(i) tlie Commissioner may impose administra-

10 five remedies (including civil monetaiy penalties in

11 an amount not to exceed $1,000 per violation or

12 $5,000 per violation in the ease of a vnllful failure

13 or misrepresentation) as the Commissioner deter-

14 mines to be appropriate; and
“(ii) the Attorney General is authorized to not

16 approve petitioiis filed with respect to that employer

17 under section 204 or 214(c) during a period of not

18 more thon l year for aliens to be employed by the

19 employer.”.
20 (2) CoxFOKMixa AMENPilB-NT.—The first sen-

21 tenee of section 202(n)(2)(A) (8 U-S.C.

22 1152(h)(2)(A)) is amended by striking “The Sec-

23 retaiy” and inserting “Subject to paragraph (5)(A),

24 the Secretary”.

Jd»,29.1098 (llMepjn.)



07-30-98 ODiOD hron-
F;\HS73S\H3736.004 H.L.C.

1 (c) Luriuty of Petitioxinu Employer ix Case

2 OF Placement of H-IB Nonimmigrant With an-

3 other Employer.—Section 212(n)(2) (8 U.S.C.

4 ll82(n)(2)) is amended by adding at the end the follow-

5 ing:
6 “(E) If an H-lB-dependent employer places a non-

7 exempt H-IB nonimimgrant with another employer as

8 provided under paragraph (1)(F) and the other employer

9 has displaced or displaces a United States worker em-
10 ployed by such other employer during the period described

11 in such paragraph, such displacement shall be considered

12 for purposes of this paragraph a failure, by the placing

13 employer, to meet a condition specified in an application

14 submitted under paragraph (1); except that the Attorney

15 General may impose a sanction described in subclause (H)

16 of subparagraph (C)(i), (C)(ii), or (C)(iii) only if the Sec-

17 retaiy of Labor found that such pladng employer—

jg “(i) knew or had reason to know of such dis-

19 placement at the time of the placement of the non-

20 immigrant with the other employer, or
21 “(ii) has been subject to a sanction under this

22 subparagraph based upon a previous placement of

23 an H-lB nonimmigrant with the same other em-

24 ployer.”.

Ju»y29.199S (n:« p.m.)
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1 (d) Spot Lwestigations Purixo PRosATioNAiiY

2 Period.—Section 212(n)(2) (8 U.S.C. 1182(n)(2)), as

3 amended by subsection (c), is further amended by adding

4 at the end the following:

5 “(F) The Secretary may, on a case-by-ease basis,

6 subject an employer to random investigations for a period

7 of up to 5 years, beginning on the date that the employer

8 is found by the Secretary to have committed a willful fiail-

9 ure to meet a condition of paragraph (1) (or has been

10 found under paragraph (5) to have committed a willful

11 fiailure to meet the condition of paragraph (l)(G)(i)(II))

12 or to have made a willful inisrepresenUtion of material

13 fact in an application. The preceding sentence shall apply

14 to an employer regardless of whether or not the employer

15 is an H-lB-dependcnt employer. The authority of the Sec-

16 retaiy under this subparagraph shall not be construed to

17 be subject to, or limited by, the requirements of subpara-

18 graph (A).”.
19 SEC. X04- COIXECTION AND USE OP H-lB NONIMMIGRANT

20 3EEES FOR STATE STUDENT INCENTIVE

21 grant programs and job training OP

22 UNITED states WORKERS.

23 (a) Lmfositio.n of Pee.—Section 214(c) (8 U.S.C.

24 1184(c)) is amended by adding at the end the following;

July 29,1998 0V.46pJTl.)
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1 “(9)(A) The Attorney General shall impose a fee on

2 an employer (excluding an employer described in subpara-

3 graph (A) or (B) of section 212(p)(l)) as a condition for

4 the approval of a petition filed on or after October 1,

5 1998, and before October 1, 2002, under paragraph (1)

6 to grant an alien nonimmigrant status described in section

7 101(a)(15)(HKi)(b). The amount of the fee shall be $250

8 for each such nonimmigrant.

9 “(B) Fees collected \mder this ptaragraph shall be de-

10 posited in the Treasury in accordance -with section 286(t).

11 “(C)(i) An employer may not require an alien who

12 is the subject of the petition for which a fee is imposed

13 under this paragraph to reimburse, or otherwise eom-

14 pensate, the employa: for part or all of the cost of such

15 fee,

16 “(ii) Section 274A(g)(2) shall apply to a violation of

17 clause (i) in the same manner as it applies to a violation 

IS of section 274A(g)(l).’\

19 (b) Establishment op Account; Use of Fees.—

20 Section 286 (8 U.S.C. 1S56) is amended by adding at the

21 end the following:
22 “(t) H-IB NoNnnuGKANT Petitioner ac-

23 COUNT.—

24 “(1) In genekal.—^There is established in the

25 general fund of the Treasury a separate account

July 29.1998(11:46 p.m.)
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which shall be known as the ‘H-IB Nonimmigrant 

Petitioner -Recount’. Notwithstanding any other sec­

tion of this title, there shall be deposited as offset­

ting receipts into the accoxmt all fees eoUeeted under 

section 214{gK9).
“(2) USK OF lULP OF FEES BY SECKETaRY OP 

EDUCATION FOR fflQHER EDUCATION GRaNTS.— 

Fifty percent of the amounts deposited into the H- 

IB Nonimmigrant Petitioner Account shall remain 

available until expended to the Secretary of Edu­

cation for additinnal allotments to States under sub­

part 4 of chapter 8 of title IV of the Higher Edu­

cation Act of 1965 but only for the purpose of as­

sisting States in providing grants to eligible students 

enrolled in a program of study leading to a degree 

in mathematics, computer science, or engineering.

"(3) Use op half of pees by secretary op 

labor foe job training.—Fifty percent of 

amounts deposited into the deposits into such Ac­

count shall remain available until mqiended to the 

Secretary of Labor for demonstration programs de­

scribed in section 104(d) of the Temporary Access 

to Skilled Workers and H-lB Nonimmigrant Pro­

gram Improvement Act of 1998.”.

July 28,199S (11.46 p.m.)
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1 (c) Conforming Modification of Afpucation

2 Requirements for State Student Incentive Grant

3 Program.—Section 416C(b) of the Higher Edueation Act

4 of 1965 (20 U.S.C. 1070e-2(b)) is amended—

5 (1) in paragraph (9), by striking “and” at the

6 end^
7 (2) in paragraph (10), by striMng the period at

8 the end and inserting and”; and

9 (3) by adding at the end the following:

10 “(11) provides that any portion of the allotment

11 to the State for each fiscal year that derives from

12 funds maxie available under section 286(t)(2) of the

13 Immigration and Nationality Act shall be ea^nded

14 for grants described in paragraph (2) (A) to students

15 enrolled in a program of stndy leading to a degree

16 in mathematies, computer sdenee, or engineering.”.

17 (d) Demonstration Programs an-d Projects to

18 Provide Technical Skii-ls Training for Workers,

19 (1) In general.—Subject to paragraph (3), in

20 establishing demonstration programs under section

21 452(c) of the Job Training Partnership Act (29

22 U.S.C. 1732(c)), as in effect on the date of enaet-

23 ment of this Act, or demonstration programs or
24 projects under a successor Federal law, the Sec-

25 retaiy of Labor shall establish demonstration pro-

July89,l99& 01:46 pm.)
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23
grams or prqjects to provide technical skills training 

for workers, including; both employed and unem­

ployed workers-
(2) Grants.—Subject to paragraph (3), the 

Secretary of Labor shall award grants to carry out 

the programs and projects described in paragraph 

CDto—
(A) (i) private industry councils established 

under section 102 of the Job Training Partner­

ship Act (29 U.S.C. 1512), as in effect on the 

date of enactment of this Act; or

(ii) local boards that will carry out such 

programs or projects through one-stop delivery 

systems established imder a successor Federal 

law5 or
(B) regional consortia of councils or local 

boards described in subparagraph (A).

(3) Limitation.—^The Secretary of liabor shall 

establish programs and projects under paragraph 

(X), including awarding grants to carry out such 

programs and projects under paragraph (2), only 

with funds made available under section 286(t)(3) of 

the Lmnigration and Nationality Act, and not with 

funds made available under the Job Training Part­

nership Act or a successor Federal law.

July 29,1996 <11:46 p.nw
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1 SEC. 105. detebminatxons on labor condition appli-

2 cations to be made by attorney GEN'

3 ERAL.
4 (a) In’ General.—Section 101(a)(15)(H)(i)(b) (8

5 U.S.C. 1101(a)(l5)(H)(i)(b)) is amended by striking

6 “with respect to whom” and all that follows through “with

7 the Secretaiy” and inserting “with respect to whom the

8 Attorney General determines that the intending employer

9 has 61ed with the Attorney General”.
10 (b) Conforming amendments.—Section 2i2(n) (8

11 U.S.C. 1182(n)) is amended—
12 CD hi paragraph (1), in the matter before sub-

13 paragraph (A), by striking “unless the employer has

14 filed with the Secretaiy of Labor” and inserting

15 “unless the employer has filed with the Attorney

16 General”;
I'j (2) in paragraph (1), in the matter following

18 subparagraph (D)—
19 (A) by striking “The Secretary shall eom-

20 pile” and inserting “The Secretaiy of Labor

21 shall compile”;
22 (B) by striking “The Secretary shall make

23 such list available” and inserting “The See-

24 retaiy of Labor shall make such list available”;

25 (C) by striking “The Secretary of Labor

26 chaii review such an application” and inserting

July 29.
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1 “The Attorney General shall re^aew such an ap-

2 plication”;
3 (D) by amending the last sentence to read

4 as follows: “The Attorney General shall treat

5 such an application as being filed for purposes

6 of section 101(a)(15)(H)(i)Cb) unless the Attor-

7 ney General finds that the application is ineora-

g plete or obviously inaecurate within 7 days of

9 the date of its filing-”; and

10 (E) by adding at the end the following;

11 “The employer shall file the application with

12 the employer’s petition for a nonimmigrant visa

13 for the alien under section 214(c)(1), and the

14 Attorney General shall transmit a copy of sueh

15 application to the Se<a-etaiy of Labor.”; and

16 (3) in the first sentence of paragraph (2)(A), by

17 striking “The Secretary shall establish a process”

18 and inserting “The Secretary of Labor shall estab-

19 lish a process”.
20 (c) Effective Date.—The amendments made by

21 this section shall apply to applications filed on or after

22 such date (not later than April 1, 1999) as the Secretary

23 of Labor the Attorney General shall publish, at least

24 SO days in advance of sueh date, in the Federal Eegister.

Jidy29. •:99S(11:46pjii)
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1 SEC. lOB. COMPtJTATlON OF PHEVAJLING WAGE LKVEU

2 (a) Lv GexeraJL.—Section 212 (8 tl.S.C. 1182) is

3 amended by adding at the end the following:

4 “Cp)(D In computing the prevailing wage level for an

5 occupational classification in an area of employment for

6 purposes of subsections (n)(l)(A)(i)(H) and Ca)(5HA) in

7 the case of an employee of—
8 “(A) an institution of higher education (as de-

9 fined in section 1201(a) of the Higher Education

10 Act of 1965), or a related or affiliated nonprofit en-

11 titr* or
12 “(B) a nonprofit research organization or a

13 Governmental research organization;

14 the prevailing wage level shall only Uke into account em-

15 ployees at such institutions and organizations in the area

16 of employment-
17 “(2) \lfith respect to a professional athlete (as defined

18 in subsection (a)(5)(A)(iii)(H)) when the job opportunity

19 is covered by professional sports league rules or regula'

20 tions, the wage set forth in those rules or regulations shall

21 be considered as not adversely affecting the wages of

22 United States workers similarly employed and be consid-

23 ered the prevailing wage.".
24 (b) Eppective Date.—The amendment made by

25 subsection (a) applies to prevailing wage computations

July 89.1098(11.46 pm.)
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1 made for applications filed on or after the date of the en-

2 aetment of this Act.
3 SEC. 107. IMPROVINC3 COUNT OF H-lB AND H-2B NON-

4 DdMIGRANTS.

5 (a) Ensuring Accurate Count,—The Attorney

6 General take such steps as are necessaiy to maintain

7 an accurate count of the number of aliens subject to the

8 numerical limitations of section 214(g)Cl) of the Immigra-

9 tion and Nationality Act (8 U.S.C. 1184:(g)U)) who are

10 issued visas or otherwise provided nonimmigrant status.

11 Ch) Ekvision of Petition Forms.—The Attorney

12 General shall take such steps as are necessary to revise

13 the forms used for petitions for visas or nonimmigrant sta-
14 tus under clause (i)(b) or (ii)(b) of section 101(aKl5)(H)

15 of the Immigration and Nationality Act (8 U.S.C.

16 ll01(a)(15KH)) so as to ensure that the forms provide

17 the Attom^r General with sufficient information to permit

18 the Attorney General accurately to count the number of

19 ah'oTi.^ sulgeet to the numerical limitations of section

20 214(g)(1) of such Act (8 U.S.C. 1184(g)(1)) who are

21 issued visas or otherwise provided nonimmigrant status.
22 (e) Reports.—Beginning with fiscal year 1999, the

23 Attorney General shall provide to the Clongress

24 (1) on a quarterly basis a report on the num-

25 bers of individuals who were issued visas or other-

Jmy ES, 1S98 (11,46 p.m.)
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1 wise provided nonunjnigrEnt st&^tus during the pre-

2 ceding 3-month period under section

3 101(a)(15)(H)(iJCb) of the ImimgraTion and Nation-

4 ality Act (8 U.S.C, 1101(a)(16)(H)(i)(b)); and

5 (2) on an annual basis a report on the countries

6 of origin and occupations of, educational levels at-

7 rained by, and compensation paid to, individuals

8 issued visas or provided nonimmigrant status under

9 such sections during such period.
10 Each report under paragraph (2) shall include the number

11 of individuals described in paragraph (1) during the year

12 who were issued visas pursuant to petitions filed by insti-

13 tutions or organizations described in section 212(p)(l) of

14 such Act (as added by section 106 of this title).

15 SEC. 108. BEPORT ON aGE DlSCBIMINATiaN IN THE JNFOll-

16 Mahon TECHNOLOGY FIELD.

17 (a) Study.—^The Director of the Congressional Be-

18 search Division of the Libraiy of Congress shall enter into

19 a contract with an appropriate entity to conduct a study

20 age discrimination in the information technology

21 The study shall consider the following;
22 ' (1) The prevalence of age discrimination in the

23 information technology workplace.
24 (2) The extent to which there is a difference^

25 based on age, in—

July 29. 1998 (1V46 pjn.)
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(A) promotion and advancement,

(B) working hours,

(C) telecommuting,

(D) salary, and
(E) stock options, bonuses, and other bene­

fits.
(3) The relationship between rates of advanee- 

raent, promotion, and compensation to experience,

skill level, education, and age.
(4) Differences in skill level on the basis of age.

(b) Eepobt.—^Not later than October 1, 2000, such

12 Director submit to the Committees on the Judiciary

13 of the United States House of Representatives and the

14 Senate a report containing the results of the study de-

15 scribed in subsection (a).
16 SEC. 109. BEPORT ON HIGH-TECHNOLOGV LABOR MARKET

17 NEEDS.

18 (a) Study.—^The National Science Foundation shall

19 conduct a study lo assess labor market needs for workers

20 -vrith high technology skills during the next 10 years. The

21 study ghall investigate and analyze the following:

22 (1) Future training and education needs of

23 companies in the high technology and information

24 technology sectors and future training and education

25 needs of United States students to ensure that stu-

jgl» 29.1998 (ll=46tJ,m.>
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1 dents' skills at various levels are matched to the

2 needs in such sectors.
3 (2) An analysis of progress made by educators,

4 employers, and government entities to improve the

5 teaching and educational level of American students

6 in the fields of math, seienee, computer, and engi-

7 neering since X998-
8 (3) An analysis of the number of United States

9 workers currently or projected to work overseas in

10 professional, technical, and managerial capacities.

11 (4) The relative achievement rates of United

12 States and foreign students in secondary school in a

13 variety of subjects, including math, seienee, com-

14 pater science, English, and histary.

15 (5) The relative performance, by subject area,

16 of United States and fprrign students in postsecond-

17 aiy and graduate schools as compared to secondary

18 schools.
19 (6) The needs of the high-technology sector for

20 fnr«>ign workers with specific skills and the potential

21 benefits and costs to United States employers, work-

22 ers, consumers, postsecondary educational institu-

23 tions, and the United States economy, fi*om the

24 entry of skilled foreign professionals in the fields of

25 science and engineering.

July 29,l998(lV.48p.m0
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1 (7) The needs of the high-technology sector to

2 adapt products and services for export to particular

3 local markets in foreign countries.
4 (8) An examination of the amount and trend of

5 moving the production or performance of products

6 and services now occurring in the United States

7 abroad.
8 (b) Report.—^Not later than October 1, 2000, the

9 National Science Poimdation shall submit to the Commit-

10 tecs on the Judidary of the United States House of Ecp-

11 resentatives and the Senate a reponeontainmg the results

12 of the study described in subsection (a)-
13 (e) Lnvolvement.—^The study under subsection (a)

14 shall he conducted in a manner that assures the partidpa-

15 tiem of indiddnals representing a yarie!ly of points of-new.

16 TITLE n—SPECIAL IMMIGRANT
17 STATUS FOR CERTAIN NATO
18 CIVILIAN EMPLOYEES
19 SEC. SOI. SPECW.IMMIGKANT STATUS FOB CEKTAW NATO

20 CIVIUAN EMPLOVEES-

21 (a) Ix GeneRaE.^—Section 101(a)(27) (8 U.S.C.

22 ll01(a)(27)) is amended—
23 (1) by striking “or” at the end of subparagraph

24 (J),

jmy 29.1983 (11:46 pjn.)
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(2) by striking the period at the end of sub-

paragraph (K) and inserting or”, and

(3) by adding at the end the following new sub-

paragraph;
“(L) an immigrant who would be described in 

danse (i), (ii), (ui), or Uv) of subparagraph (I) if

any reference in such a clause—
“(i) to an international organization de­

scribed in paragraph (l5)(GKi) were treated as 

a reference to the North Atlantic Treaty Orga­

nisation (NATO);
"(ii) to a nonimmigrant under paragraph 

(15)(G)(iv) were treated as a reference to a 

nonimmigrant classifiable under NATO-6 (as a 

member of a civilian component accompanying 

a force entering in accordance with the provi- 

' sions of the NATO Status-of-Forces Agree­

ment, a member of a civilian component at­
tached to or emplbyud by an Allied Head­

quarters under the ‘Protocol on the Status of 

International Military Headquarters’ set up 

pursuant to the North Atlantic Treaty, or as a

dependent); and
"(iii) to the Immigration Technical Corree- 

tions Act of 1988 or to the Inumgration and

July 29.1398 (11.46 P-ni-1
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1

2

Nationality Technical Correetions Act of 1994 

were a reference to the Temporary Access to

3 Skilled Workers and H-lB Konimraigrant Pro-

4 gram Improvement Act of 1998. .
5 Cb) Confobming Nonimmiqkant Status for Ckk-

6 TAix Parknts of special I^lmighaNT Chij,dbex,—

7 Section lOUa)Cl5)CN) (8 U.S.C. 1101(a)(l5)(N)) is

8 amended—■
(1) by inserting “Cor under analogoi^s authority 

under paragraph (27)(L))“ after “(27)(I)(i)», and

(2) by inserting “(or under analogous authority

under paragraph (27)(L))” after “(27)(I) .

title III—miscellaneous
PROVISION

15 SEC. 301-ACADEMIC HONORaRIA-

16 (a) In GenebaI..—Section 212 (8 U.S.C, 1182), as

17 amended by section 1Q6. is fiirther amended by adding

18 at the end the following:
19 “Cq) Any alien admitted nnder section l01(aKl5)(B)

20 may accept an honorarium payment and associated mei-

21 dental expenses for a usual academic activity or activities

22 (lasting not longer than 9 days at any single institution),

23 as by the Attorney General in consultation with

24 the Secretary of Education, if such payment is offered by

25 institution or organization described in subsection (p)(D

9

10

11

12

13

14

Julr29,1938 01-^Sp411-l
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1 and is made for sendees conducted for the benefit of that

2 institution or entity and if the aJien has not accepted such

3 payment or escpenses from more than 5 institutions or or-

4 ganb:ations in the previous 6-month penod-”.

5 (h) Effective Date.—The amendment made by

6 subsection (a) shall apply to activities occurring on or

7 after the date of the enactment of this Act.

July 29.1993 in!46p.m.)


