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DRAFT -- NOT FOR RELEASE

July 30, 1998
(House)

.R. 6 - Workforce I ove t and Protection Act of 1998
(Smith (R) Texas and 3 cosponsors)

The Administration strongly opposes House passage of H.R. 3736, the “Workforce

Improvement and Protection Act of 1998,” €€ amended\ If this bill is presented to the President,

his senior advisors will recommend that he veto It. (=75ce atmcined anmmendment YA
The Aatuve of a. sulasnutc

This bill is intended to respond to a skills shortage in the information technology industry by

increasing the annual cap on the number of temporary visas for foreign “specialty” workers

under the H-1B program. Regrettably, H.R. 3736, as amended, emphasizes providing

opportunities for foreign workers rather than providing opportunities for and protecting U.S.

workers.

The Administration supports sound and balanced legislative efforts to address shortages of
skilled workers within certain sectors of our economy. The most important way to increase the
availability of skilled workers must be to improve the skills of U.S. workers and ensure that
employers seek U.S. workers first. While it may be necessary in the short-term to increase the
number of visas for temporary foreign workers, this must only be done in conjunction with
additional efforts to increase the skill level of U.S. workers and meaningful reforms to the H-1B
program.

Although this bill provides for certain employers to attest to recruitment and lay-off
provisions, the attestations are too weak to adequately protect U.S. workers and far too many
employers are exempt from their obligations. Moreover, the bill, as structured, will not
generate sufficient funds for increased training opportunities for U.S. workers. Finally, rather
than strengthening enforcement to prevent employer abuses of the H-1B program, H.R. 3736,
as amended, undermines some of the program’s important enforcement provisions.

The Administration wants to work with the Congress to develop a bill that addresses the
growing demand for highly skilled workers, while effectively protecting and promoting the
interests of U.S. workers and enhancing the international competitiveness of important U._S.
industries.
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AnENDMENT ¥ T0 H.R. 8T36
Onmmsvun.mof'l‘ms

Strike all after the enacting clause &nd insert the

following:

1

00 W\ M\ WV Hh W N

SECTION 1. SEORT TITLE; TABLE OF CONTENTS; AMEND-
MENTS TO DMMIGRATION AND NATIONALITY
ACT.
(2) SzorT TiTLE~—This Act =ay be cited es the
«Memporary Aceess to Skilled Warkers and H-1B Non- |

immigrant Propram Improvement Ast of 1998,

(b) TaBLE OF CONTENT3.—The table of contents of
thiz Aot is g8 fallows: _
S 1. Thom tite; table of conteots; suanduents o Imelration and Nazloual-
Ky Mt :
TTTILE I—PROVISIOXS BELATING TO R-1B NONTWMIAGRANTS
Ser. 101, Terpormy locwer: @ actesy 10 tenporsry sdlod pevsannel onder

See. 103 wmmwmlm
Sec. 104 Colleetion snd o of H-IB nonimmigrans foct for Swtx sxdast -
-mmwaﬂj&uﬁdmoftm Ses wrks

[, %

Sev. 103, Derorymeatiuet oo hbor condiion spplicatiens to be made by ATO™
ngy Gonoval.

Sor. 106 Digrpuruasian of prevailiag wege level

Set. 107. Urpmaiag sout of MvlB sal B-2B nenlummgrans

See. 103 Repart en sgr Liwrinilnation in o mfurmetan wehautag: Skl

Sec. 109. Repart on lagintashaology labar uikey newis

TITLE D=SPECIAL DOUABAXT ITATUH FOR CERTANX NATO
CMVILIAN SMPLUYEES

Seo. 803, Sperisl immignant sexzuy S cerlsin NATU sellian enployees
TITLE [N=MISCELLANEOTE PROVISION
Sec. 201. Jdcudemis honorwa

July 20,7088 11a5 pm )
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(c) AMENDMENTS TO INMMIGRATION ANXD NATIONAL-

ITY Aor.—Exoept 8s otherwise specifically provided in
this Act, whenever in this Act an amendment is expressed
in terms of an amendment to & section or other provision,
the reference shall be considered to be made to that sec-
tion or other provision of the Immigraticn and Nationslity
Act (8 US.C. 1101 et seq.). |

TITLE I—PROVISIONS RELATING
TO H-1B NONIMMIGRANTS
SEC. 101. TEMPORARY INCREASE IN ACCESS TO TEM-
PORARY EEILLED PEESONNEL UNDER H-1B
PROGRAM.

(a) TRMPORARY INCREASE IN SXIIIED NoON-
DNIGRANT WORKBRS.—Parzgraph (1)(A) of section
214(g) (B U.S.C. 1184(g)) iz anended to read as follows:

“(A) under section 101(=)(15)(H)(#)(b), may
not expeed—

“(3) 65,000 in each fiscal year befars fsnal
year 1998;

“(i3) 85,000 in fiseal year 189§;

“(i) 95,000 in fiseal year 1998;

“({v) 105,000 in Sszal yaar 2000;

#(v) 115,000 in emch of fiseal years 2001
and 2002; and

iy 20, 1895 (1196 p MY
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“(vi) 65,000 in each succeeding fiscal
year.”.

(b) Tn:a?omy Cair oX NONDHUGRANT, NON-
PHYSICIAN HEALTH CARE WORKERS.~~Section 214(g) (8
U.S.C. 1184(g)) is farther amended by adding at the end
the followmg: |

~*(5) The total number of aliens described in seetion
212(2){5)(C) who may be issued visas or otherwise pro-
vided nonimmigrant status doring esck of fiseal years

1999, 2000, 2001, and 2002 under section

101{a)(15M(H)(1)(b) may not exeeed 7,500.”.

{e) EFrectivE DaTESs.~The amendment made by
gubsection (a) applies beginning with fGscal year 1898 and
the amendment made by subsection (b) spplies beginning
with fiseal year 1888.

SEC. 102. FBOTECTION AGAINST DISPLACEMENT CF
UNITED STATES WORKERS IN CASE OF H-1B-
DEPENDENT EY(PLOYERS.

(#) PROTECTION AGAINST Lav OFF AXD ReQrire-

WENT FOR PRIOR RECRUITMENT OF UNITED STaT8s

O 080 ~J A Wn D W N e

|, e I R Y I Y T g
O 0V ® 2 o0& B & 0 - o

21 WORRERS~—
22 (1) ADDITIONAL SPATMENTS OX APPLICa-

23 TIoN.—Sectlon 212(n)(1) (8 U.S.C. 1182{(n)(1)) is
24 amended by imserting after subparagraph (D) the
25 fallowmng:

Juiy 28, 1998 (1348 p m)
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] “(E)}1) In the ease of an applicstion dsseribed
2 in clause (ii), the employer did not displace and will
3 not displese 2 United States worker (as defined in |
4 paragraph (4)) employed by the employer within the
s period beginning 90 days before and ending 90 days
6 after the date of filing of any ﬁsa petition supported
7 by the application. _
8 “(i) An appliestion described in this clanse is
9 an applcation filed on or after the date finsl regula-
10 tiong are first promulgated to carry out this sob-
11 paragraph (but not earlier than October 1, 1898),
12 and before October 1, 2002, by an H~1B-dependent
13 employer (as daflned in paragraph (8)). An applica-
14  ton is not described in this elsuse if the only H-1B
1S. nonimmigrants sought in the application are exsmpt
16 B-1B nonimmigrants.
17 “(F) In the ease of en application deseribed ia
18 scbparagraph (E)(iD), the emplayer will not place the
19 nonimmigrant with another employer (regardless of
20 whether or not such cther employer is ga H-1B-de-
21 pendent emplayer) where—
22 “(i) ths nonimmigrant performs duties in
23 whale or in part at ane or more wocksites
24 owned, operated, or contralled by suck other
25 exployer; and’

Jiy23. 1938 1 aSpm)
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*/(ii) there are indieis of an employment re-
lationship between the nonunmxgrant and such
other emplayer;

unless the employer hés inquired of the other em-

ployer as to whether, and has no kriowledge that, the

ather emplover has displaced or intends to displace
a United States worker employed by such other em-
ployer within the period beginning 80 days bafore

and anding 90 days after the date of Aling of any

visg petition supparted by the application.

“(G)@) In the case of an applicatian described
io subparagraph (E)(li), subject to clagse (i), the
amployer; prior to filing the application—

“(I) has taken good faith steps to rearuir,
in the Unitsd States using procedures that
meet industry-wide standards and offering cam-
peasaticn that is av least as preat es that re-

- quired to be cffired to H-1B nomimmigrants
under subparagraph (A), United States workers
for the job for which the nonimmigrant or nan-
irmigrants is or are éought.; and '

“(I0) has offered the job to any United
States worker who applies ard is equally or bet-
ter qualified for the job for which the nom-
immigrept or nonimmigrants is ar are songht.

/3
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“(ii) The conditions deseribed in clause (i) shall
nct apply to an application filed with respect to the
employment of az H-1B nonimraigrant who is de-
garibed in subparagreph (A), (B), or (C) of section
303(b)(1)."-

(2) NOTICE ON APPLICATION OF PQTENTIAL LI-
ABILITY OF PLaCING E)mLoi'ERs.—Section
212(n)(1) (8 U.S.C. 1182(n)(1)) is amended by add- -
ing at the end the following: “The application farm
shall inolude a clear statement explaining the liabil-
it'} under subparagraph (F) of & placing employar if
the other employer deseribed in such subparagraph
displaces g United States warker as deseribed in
guch subperagrepb.”.

8) Cosstarcriox—Section 212(n)(1) (8

70.S.C. 1182(r)(1)) is further amended by edding at

the and the fullowing: “Nothing in subparagrah (8)
sholl be construed to prohihit an employer from
using salection standards normal or castomary o
the type of job fnvolved.”.

(b) H-1B-DEPENDENT Enﬂ.onn ANXD OTHER

DEFDITIONS =

(1) IN OENERAJ.—Seetion 212(n) (8 USC.
1182(n)) is amended by edding at the end the fol-
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1 “(8)(A) For purposes of this subsection, the term ‘H-
2 1B-dependent employer’ means an exployer ther—
3 “(i) has at least 51 full-time equivalent employ-
4 ees who are employed in the United States; and
5 | (i) employs non-exempt H-1B nouimmigrants
6 in a number that is equal to at least 15 percent of
7 the ammber of such full-time equivalent employees,
g *“(B) Far purposes of this subsecticn—
9 “Gi) the term ‘exempt H-1B nonimmigrant’
10 means an H-1B nonimriprant who—

11 ‘(I) receives (ineluding cash bonnses
12 and simﬂart an anmusl rate
13 equal o at least $60,000; or

14 “(II) has gttained & master’s or higher de-
15 gree (or its equivalent) in a specialty related to
16 the intanded employment; and

17 “Gi) the term ‘aop-exempt E-1B nen-
18 immigrant’ means an H-1B nanimmigrant who is
19  not sn exempt H-1B nonimmigrant.

20 *(C) For purposes of subparagraph (4)—

21 “(i) in camputing the number of full-time equiv-
22 alent employess, exempt H~1B ponimmigrants shall
23 not be take into eccount; and |

24 “(ii) any group treated es a single employer
25 under snbsection (b), (c), (m), or (o) of section 414

iy 29, 1998 {1148 p my
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5
of the Internal Revenue Code of 1986 shall be treat-
ed as a single employer. | '
*(4) For purposes of this subseston:

“(A) The term ‘ares of employment’ means the
grea within normal commuting disteoce of the work-
site or physics} location where the work of the H-
1B nonimmigrent is or will be performed If such
workaite or location is within 8 Metyopolitan Statis-
tical Ares, eny place within such srea is desmed to
be within the ares of employment. |

“(B) In the case of an application with respest
to one or mare H-1B nonimmigrants by sn em-
ployer, the employer is eonsldered to ‘displsce’ s
United States worker from a job if the employer lays
off the worker from a job that is essentially the
equiw.l&nf of mjmme nonimmigrant or
nonbuxdgrants i or are sought. A job shall not be
considaved to ba essentially equivalent of another job
mnless it inwolves essentislly the same respamsibil-
ities, wes beld by a United States worker with sub-
stantially equivalent qualifieations sod experience,
and is Jocated In the same eres of employment es
the. other job.
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l "‘(C) The term “H-1B nonimmigrant’ means an

2 glien admitted or provided status as a nonimraigrant

3 described in saction 101(a)(15)(H)(i)(b)-

4 “(D) The term lays off, with respect w a

5 worker— |

6 “(i) means to cause the warker's loss of

7 employment, other than through & discharge for

8 insdequoate performance, violation of workplace

9 rules, cm;e, volugtary departore, valuntary re-
10 tiremant, or the expiration of a grant or con-
11 tract {other than a temparery employment coo-
12 tract entered ints in arder to evade a condition
13 daseribed in subparagragh (E) or (F') of para-
14 grsph (1)); but '
15 “(ii) does not inclnde any sitwation in
16  which the werker is offered, &s an alternative to
17 snch loss of employment, a8 similar employment
18 oppomivﬁthtbememplow (e2, in the
19 meofaplamtofawnﬂce:ndﬂimothe
20 employer nnder paragrapb (1)(F), with efther
21 employer ducribed in sm.h parag-aph) 8t equiv-
22 glent or higher compenaatmn and benefits as
23 the position from which the employee was dis-
24 charged, regardlass of whether or not the em-
2S ployee acaepts the offer.

&ay 28,1938 (1148 p m1}
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“(E) The term ‘United States worker' means

1

2 an emplayee who=—

3 “(i) ia 8 aitizen or natonal of the United

4 States; or |

5 “(if) is an alien who is lawfnlly admitred

6 for permenent residence, is sdmitted 2< a refu-

7 gee under section 207, or is granted asylom

8 under section 208.”.

9 (2) CoNFORMING wsxnn:.ws.——%
10 212(n)(1) (8 US.C. 1182(n)(1)) is amended by
11  omikivg “a nontmmigrent deserfbed in section
12 10Me)(15)(H)G)(Db)" each plsce it appears and in-
13 serting “‘an H-1B aonimmigrant”.

14 (¢) IuPROVED POSTING OF NOTICE OF APPLICa-

1S TiIoN—S8ection  212@N1NC)) (8 UscC
16 1182(a)(1)(C)(ii)) is amended to read as fallows:

17 “(d) ¥ there is no such bargaining rep-
18 resentative, bas provided notice of filing in the
19 ccoupationsl elassifieation through sach meth-
20 ods as physical posting in iraous locations
21 at the place of emplayment or electronic notifi-
22 cation to employees in thgmﬁonal clasei-
23 . fication for which H-1B nonimmigrants are
24  'sought.”,

Wﬁ. 1038 (1146 pm.)
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(d) EFFECTIVE DaTES.—The amendments made by
subsections (a) and (¢) epply o appiiaaﬁons filed under
séctian 2312(n)(1) of the Immigration arnd Natonality Act
on or after the date final regulations are issned to carry

F.13/%¢

out such amendments (but not earlier than October 1, |

1898), and the amendmenta made by subsection (b) take
effect on the dats of the enactrment of this Ast. |
(e) Repuomox oF PEriop rOR Puruic Cox-
sENT.—In first promulgating regalations to implement
the amendments mada hy this section in 2 timely manner,
the Seeretary of Lebor and the Attorney General may re-
dnoe to not less than 80 days the period of public comment
on proposed regalatians.
SEC. 103. CEANGES IN ENFORCEMENT AND FENALTIES.
(a) INCREASED ENFORCEMENT AND PENALTIES.—

Saction 212(1)(2)(C) (8 T.8.C. 1182(n)(2)(C)) is amend-

ed 1 read as fallows:

O Y¢ the Secretary finds, after notice and oppor-
tanity for & hegring, 8 faflure to meet & condition of pare-
graph (1)(B), U)(E), or (1)(F), 2 substagtial filore to
mect & ocpdition of paragraph (1)(C), (1)¥D), or
(1)(GUi)(T), or & inisx-ep:amtaﬁon of material fact in an
application— -

“(T) the Secretery shall notify the Attarnsy

Gensrel of such Snding and may, in addition, im-

July 29, 1838 (11248 pam.}
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pose such other sdministrative remedies (including

civil Toonetary penalties in an amount not to exceed
$1,000 per violation) as the Secretary determines to
be eppropriate; and

“(II) the Attoymey General shall not approve
petitions filed with Tespect to that employer under

sear for aliens to be empioyed by the employer.
(i) If the Secretary finds, after notice and oppor-

tunity for & hearing, & willful fzilure to meet a condition
of paragraph (1), a willfa]l misrepresentation of material
fact in an application, or & viclation of dause (v)—

“(I) the Secretary shall notify the Anmraey
General of sach finding apd may, in additon, im-
pose such other administrative remedies (inclnding
dvﬂmne&wpenalﬁesh_zanmomunttoemeed
$5,000 per vicletian) as the Searetary determines to
be appropriate; and

“(T1) ths Aftarney Gemeral shall nat approve
petitions fled with respect to that employer under
seotion éOé or 214(c) during a period of &t least 1
year for alians to be emplayed by the employer.
“(iif) I¥ the Secretary finds, after aotjce 3ad oppor

24 tunity for a hearing, a willfad failure to meet a condition
25 of parsgraph (1) or & willfnl misrepresentation of materal

Juty 29, 1098 (1148 pnl

" section 204 or 214(c) duwing & period of at least 1
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3
1 fact in an spplication, in the course of which failure ar |
2 misrepresentation the employer displaced 2 United States
3 worker employed by the employer within the period begin-
4 ping 90 days before and ending 90 days after the date
S of fling of any visa petition supparted by the applica-
6 tion— ' '
7 “(I) the Secretary chall notify the Attorney
8 General of such finding end may, in sddition, im-
9 pose such other adminisn'aﬁve. remedies (including
10 civil manetary penalties in an smount not to exceed
i1 $25,000 per violatian) as the Secretary determines
12 - to be gppropriate; and
13 “(II) the Astarney General shall not approve
14 petitions filed with respest to thet employer under
1S gection 204 or 214(e) during a period of at least 2
16 ears for alieps to be employed by the employer.
17 “(v) It s a viclation of en employer
18 who has fled en application under this subssetion to in-

e
v

timidate threaten, restrain, eoeres, hlacklist, discharge, or
in ey other menner disriminate sgainst an employee
(which term, for purposes of this clause, includes a former
epoployee and an applicant far employment) because the
amployee has disclosed information to the employer, or to
any other person, that the employee reasonahly believes
evidences a.viohﬁoﬁ of this subeeotion, or any rule or reg-

BRBRNES

Sy 23, 1298 (1186 )
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vlation pertaining to this subsection. or because the em-
ployee eaci:eram or seeks to cogperate in an investigation
or other proceeding conearning the eraplayer’s complience
with the requirements of this sshsection or &ny rale or
regulation pertaining to this subsection.

“(v) The Secretary of Lebor and the Attorngy Gen-
eral shall devise & procass mnder which en H-1B non-
immigrant who files 8 complaint regarding & violetion of
alguse (iv) and is otherwise eligible o remain and work
iz the United States may be allowsd to seek other appro-
priate emplayment in the Daited States for a period (nat
to exceed the durstios of the alien’s anthorized admissian
as soch sn nonimmigrant).”.

(b) Uss OF ARRITRATION PROCESS FOR DISPUTES
INVOLVING QUALIFICATIONS OF UXITED STATES WORK-
ERS Not HRED— .

(1} IN GENERAL~Section 212(n) (8 U.B.C.

1182(n)(2)) is amended by adding at the end the

following:

«(5)(A) This paragraph sball apply instead of sub-
paregraphs (A) through (E) of paragreph (2) in the case
of & viclation deseribed in sobparsgraph (B).

“(B) The Commissioner ghall establish a process for
the receipt, initial review, and disposition in gecordance
with this paragraph of complaints respeeting en employ-

0 00 3 G L W N

N NN R e
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1 er's fgilore to meet the conditon of paragraph
2 (U)(GNi)NI) or a pettioner's misrepresentation of mate-
3 rial facts with respeet to such condition. Camplaints may
4 be filed by an aggrieved individuel who has submitted a
5 resume or otherwise gpplied in 2 reasonable manner for
6 the job that is the subject of the eondition. No proseeding
7 schall be conducted under this paragraph on 2 complaint
8 concerning sach & faflure or misrepresentation unless the
9 Corumissioner determines that the complaint was fled not
10 later than 12 months after the date of the failare or mis-
11 representstion, respectively.
12 () If the Commissicner finds that a coraplaint has
13 been filed in accordance with subperagreph (B) and there
14 is reasoneble cguse to belisve that such a fzilure or mis-
15 representatiog deseribed in such coraplaint has occuzzed,
1€ the Cammissioner shall initists binding arbitration pro-
17 ceedings by requesting the Federal Mediation and Concil-
18 iation Serviee to appoint en arbitrater from the roster of
19 arbitretors maintained by such Sarvice. The procedure
20 and rales of such Service shall be'applicable to the gelec-
21 ton of such arbitratar apd to such arhilvation procsad-
22 ings. The Commissioner shall pay the fee and expeuses
23 of the arbitratar,
2¢  *(D){) The erbitrator shall meke findings respecting
25 whether 8 failure or misvepresentation desaribed in smb-

July 29, 1088 (1166 pma)
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paragraph (B) occurred. If the erbimatar concludes that
tailore or misrepresentation was willful, the arbitratar
ghall make a fnding to that effect. The arbitrator may
got find such 3 feilure oi--misnprsenmﬂon (or that soeh
g failure or misrepresentation wes willful) unless the com-
plainant demonstrates such 8 failore or misrepresentation
(o its willf] character) by claar and convineing evidence.
The arbitrator shall wanmi?me findings in the form of
& written opinion to the parties ta the arbitration and the
Commissioper. Such findings shall be final and conclusive,
and, expept as provided in this subparegraph, no official
or coxt of the United States shall have power or jurisdie-
tion to review any such findings.

(i) The Commiseloner may review and reverse or
modify the findings of an arbitrator only on the same.
bezes a= en award of an arhitrator may be vecated or|
17 modified under section 10 or 11 of title 8, United Statsj !
Code.

“(iif) With respect to the findings of an arbitrator,
2 eowrt may review only the actions of the Copmissioner
ander clznse (i) erd may set aside such astions only on
the grounds descrfbed in subparegraph (4), (B), ar (C)
of section 708(a)(2) of tite §, Un:rmd States Code.. Nat-,
withstanding any other provision of law, such judisial re-

O 00 N O A b W N e
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July 29, 1908 (1145 pun



JUL-30-1398 _17:2'1 T0:410 JULIE FERNANDES FROM: JULIA YUILLE

17

1 view may only be brought in an appropriate United States
2 Court of Appesls.

3

“(E) If the Commissioner receives & finding of an ar-

bitrator under this paragraph that an employer has failsd
to meat the condition of paragraph (1)(G)()(I) or has

| tion, onless the Commissioner reverses or modifies the

finding under subparagraph (D)(i)}—

4
5
6 misrepresented s materiel fact with respect to such conds-
7
8
9

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24

- Sty 29, 1008 (1138 pmy)

(i) the Commissioner may impase administra-
tive rexoedies (including c«.ivxl raonetary penalties in

P. 1938

an amount not to exceed $1,000 per violation or |

$5,000 per violation in the ease of 3 willfl failare

or misrepresantation) as the Commissioner deter-

. mines to be appropriste; and

“(ii) the Attarney Qeneral is anthcnzed to not
gpprove petitions filed with respect to that employer
under section 204 or 214(c) daring a pericd of not
raare than 1 year for aliens to be employed by the
exployer.”.

(2) CONFORMING AMENDMENT.—The first sen-
temse of seotion 202(m}2)}Aa) (8 US.LC.
1152(n)(2)(A)) is emended by striking “The See-
retary” and inserting “Subject to paragrapb (5)(A),
the Secrstary’’.
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{e) IJABILITY OF PETITIONING EMPLOYER IN CASE
oF PLACEMENT OF H-1B NONDIMIGRANT WITH AN-
OTHER EMPLOYER—Secton 212(n}(2) (8 US.C
1182(n)(2)) is amended by adding at the end the follaw-

“(E) I an H-1B-dependent employer places & non-
exerupt H-1B nonimmigrant with another employer as
provided under paragraph (1)(?) and the other employer
hasdiéplmdordisphmsaUnitedSmteswnrkarem-
10 ployed by such ather exployer during the pariod desaribed
‘11 in such paragraph, such displacement ghall be considered
12 for purposes of this paragrsph a failure, by the placing
13 emplaver, to meet 8 ec-mdiﬁon speaified in an application
14 submitted under paragreph (1); except that the Attorney
15 General msy impose a sancetion described in subclause (1)
16 of subparegraph (C)(i); (C)(®), or (C)(iii) only if the Sec-
17 nﬂudhbarfumdthatmchphdngmplqyer—
18 “(3) knew or kad reason to kmow of such die-
19 placement at the time of the placement of the non-

20 irmigrant with the other employer, or
21 (i) has been subject to & sanction under this

1
2
3
4
5 mg
6
7
8
9

22 subparegraph based upon & previcus placement of
23 an B-1B noninmmigrent with the same other em-
24 | ployer.".

Ady 5. 1933 (11:48 p.my
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(d) 8roT INVESTICATIONS DURING PROBATIONARY

PERIOD.—Section 212(n)(2) (8 U.S.C. 1182(n)(2)), as.

amended by subsection (¢), is further amendad by adding
at the end the following:

“(F) The Secretary may, on 8 case-by-aase basis,
subject an eroployer to random investigations for a period
of op to 5 years, beginning on the date that the employer
is found by the Secretary to have comumitted a willful fail-
ure to mest & condition of peregraph (1) (or has been
found under paragraph (5) to heve committed & willful
failure to meet the condition of paregraph (1)(G)i)(I))
or to bave made & willful misrepresentation of material
fact in an spplisation. The preceding sentence shall apply
to an emplayer regardless of whether or not the employer
is en H-1B-dependent emplover. The autharity of the Sea-
retary under this subparagraph shall not be construed to
be suhject to, or limited hy, the requirements of sobpare-
graph (A).”- | |
REC. 10¢. COLLEOTION AND USE QF E-1B NONIMYIGRANT

FEES FOR STATE STUDENT INCENTIVE
GRANT FROGRAMS AND JOB TRAINING OF
UNTTRD STATES WORKERS.

(a) IurosITION OF FRE.—Section 214(c) (8 U.8.C.

1184(c)) is amended by adding et the end the fullowing:

Sy 28, 1893 (1346 pan)
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“(9)(A) The Attorney General shall impose a fee on
an employer (excluding an employer described in subpara-
graph (A) o (B) of seetion 212(p)(1)) as a condition for
the approval of & petition filed on or after QOctober 1,
1998, and before October 1, 2002, under paragraph (1)
to grant an alien nonimmigrant status described in section
101(a)(15)(H)(i)(b). The amount of the fee shall be §250
for each sach aonimmigrant. '

“(B) Pees colleated under this paragraph shall be de-
posited in the Treasury in aceardance with section 286(t).

“(C)(i) An employer may not require an alien who
isthesutdectoftbzpeﬁtiun&n-whiahafeeisimposed
under this paragraph to reimburse, or otherwise eom.
Pensate, the emploper for part or all of the cost of such
fee,

*(ii) Section 274A(g)(2) shall apply o a violation of
elanse (i) in the game magner as it applies to a violeton
of section 274A(g)(1).”.

(b) ESTABLISHMENT OF AOCOUNT; USE OF FEES.—
Section 286 (8 U.S.C. 1856) is amended by adding &t the
end the fallowing: |

“(t) H-1B NONDIMIGRANT PETITIONER Ac-

OV 00 Q9 O W D W N e

bl pod ek et et pud
W QO WM E W e S

COUNT,~—
“1) I GEXYERAL.—There is established in the

 geoerel foad of the Treasury a saparate ascount

I I

Juty 29, 1888 (1108 p.mY)
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1 which shall be known a8 the '‘H-1B Nonimmigrant
2 Petitioner Aceonnt’. Notwithstanding any other sec-
3 tion of this title, there shall be deposited &s offset-
4 ting receipts into the account all fees callected under
S gection 214(e)(9).
6 “(2) Usk OF ILALF OF FEES BY SECRETARY OF
7 EDCCATION FOR HIGHER EDUCATION GRaNTS—
8 . Fifty percent of the amounts deposited into the H-
9 ‘18 Nopimmigrant Petitioner Account shall remain
10 gvailehle antl expended to the Searetary of Edu-
11 cation for additionsl aflotments to States under sub-
12 ‘pext 4 of chapter 8 of title IV of the Higher Edu-
13 m.hnnActaleGS butonlymrthspumoseofas-
14 s:snngStatsmpmvidmggmntstodlglble students
15 enrolled in & program of study leading to a depree
16 " in mathematies, eamputer science, or enginesring.
17 “(3) USE OF HALF OF PEES BY SECRETARY OF
18 LABOR FOR JOB TRAINING.—Fifty percent of
19 emounts deposited intn the deposits into such Ae-
20 count shall remain avallghle umtll espended to the
21 Secretary of Labor fr demonstration programs de-
22 seribed in section 104(3) of the T@om Agcess
23 to Skilled Wearkers and H-1B Noaimmigrant Pro-
24 gram Improvement Act of 1998.",

Jty W, 19768 {11.46 pmy)
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() CONFORMING MODIFICATION OF AFPLICATION

REQUIREMENTS POR STATE STUDENT INCENTIVE GRANT

ProaRaM~—Section 416C(b) of the Higher Education Act
of 1965 (20 U.8.C. 1070-2(b)) is amended—

(1) in paragraph (9), by striking “and” at the
end; |

(2) in parzgraph (10), by swriking the period et
the end and inserting ; and’’; and

(8) by adding &t the end the following:

“(11) provides thet any partion of the allotment
to the State for each fiscal year that derives from
fonds made evailable under secticn 286(t)(2) of the
Immigration and Nationality Act shall be expended
far grants deseribed in paragraph (2)(A) to stmdents
enrallad in s program of stady leading to a degree
in mathematies, campuater scence, or engineering.”.
() DEMONSTRATION PROGRAMS AND PROJECTS TO

18 ?Rovmz TRORNICAL SKILLS PRANING FOR WORKERS.

19
20
21
22
23
24
25

Aly 38, 1838 (1186 p MY

(1) IN' GEXERAL.—SuYject to paragraph (3), m
establishing demonstration programs under seetion
452(e) of the Job Trailning Partnership Act (29
U.S.C. 1732(¢}), as in effect on the dste of enact-
meat of this Act, or damonstration programs or
projects woder 8 successar Flederal law, the Sec-
retary of Lebor shall establish demonstration pro-



JUL-30-1938 17:21 T0:410 JULIE FERNANDES FROM: JULIA YUILLE P, 25/35

O 00 N O N W N

N = -
B0 @« 3> r Wb oo

P R

Aty 25, 31995 (11:46 pim)

23
grams or prgjects 1o provide technical skills training
for workers, including both employed and whem-
ployed workess.

(2) GranTs.—Suhject to paragraph (3), the
Secretery of Labor shall award grants to earry out
the programs and projects deseribed in paragraph
(1) to— ‘

(A)(i) private indnstry councils established
under seetion 102 of the Job Training Partner-
ship Act (29 US.C. 1512), as in effect on the
date of enacthment of this Aot; or

(ii) local boards that will carry out such
Programs or projects ﬂifough one-stop delivery
systams established umder a successor Federal
law; ar ‘

(B) regional cansartia of councils ar loeal
boards described in subparagraph (4).

(3) LiswurarroN.—The Secrecary of Labar shall
estahlish programs and projects wnder paragraph
(1), incloding awarding grants to carry out sush
programs and prjects undsy paragraph (2), only
with fands made available under seuvtion 286(1)(8) of

_the Immigretion 2nd Nationality Act, and not with

fimds mads availeble under the Job Training Part-
nerghip Ast or a saceessar Federal law.

R
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'SEC. 105. DETERMINATIONS ON LABOR CONDITION APPLY-

1
2 CATIONS TO BE MADE BY ATTORNEY GEN-
3 ERAL.
4 (a) IN GrxERAL.~Section 101(a)(18)(H)()(b) (B
5 US.C. 1101(s)(15)(H)()}b)) i amended by striking
6 ‘‘with respeet to whom"' and all that follows through “with
7 the Searetary” and inserting “‘with respect to whom the
8 Attorney General determines that the intending employer
g ha.snl_edwiththeAttnmameﬂ".
10 (b) CONFORMING AMENDMENTS.—Section 212(n) (8
11 U.S.C.1182(n)) is amended—
12 (1) in paragraph (1), in the matter before sub-
13 paragraph .(a), by striking “onless the employer bas
14 filed with the Sacrstary of Lsbor” and ingerting
15 ‘ynless the employer hes Sled with the Attamey
i6 Genaral”;
17 (2) I parsgraph (1), in the matter following
18 sebparagreph (D)—
19 (A) by stri¥ing “The Secretary shall com-
20 ple” and inserting “The Secvetary of Labar
21 shell eompile”;
22 (B) by striking “The Secretary shell make
23 such list available” and inserting “The Sec-
24 retary of Labor shall make such list available”;
23 (C) by striking “The Secretary of Labor
26 ghall review sueh an application” and inserting |

<uiy 29, 1838 (1146 pm)
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1 “Phe Attarney General shall review such an ap--
2 pliestion”;
3 (D) by amending the last sentence to read
4 as ﬁono.ws: “The Attorney General ghall treat
S such an epplication as being filed for purposes
6 of section 101(a)(15)(H)()(b) unless the Attor-
7 ney General finds that the applicetion is incom-
g plete ar obviously insseurate within 7 days of
S the date of its filing.”; and
10 (E) by adding at the end the fallowing:
11 “The employer shall file the applicetion with
12 the employer's petition for a nonimmigrant visa
13 for the alien under sectinn 214{cX1), and the
14 Attorney General shall trazsmit & copy of such
18 application to the Seerstary of Labar.”; and
16 (8) in the first santemee of paragraph (2)(A), by
17 striking “The Sesretary shall estshlish a process™
18 and inserting “The Sewretary of Labor shall estab-
19 lizh @ process”™.

30 (¢) ErFEcTIVE Dare—The ameadments made by
21 this seotion shall spply to spplizations filed e or after
22 such date (uot latar than April 1, 1999) as the Secretary
23 of Labor and the Attorney Geperal shall publish, at least
24 80 days in advance of such date, in the Fedaral Ragiater.

Sy 26. 1988 (11465 pm)
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SFC. 108. COMPUTATION OF PREVAILING WAGE LEVEL-

(a) IN GENERAL-—Section 212 (8 U.8.C. 1182) is
amended by adding et the end the following:

“eN1) In computing the prevailing wage level for an
aceupational classifieation in an erea of employment for
purposes of subsections (n)(1)(A)D)(I) snd (2)(8)(4) in
the cage of an employee af—

*“(A) an institution of higher education (as de-
fined in sestian 1201(s) of the Higher Education

Act of 1965), or & related or affliated nonprofit en-

tity; or

“(B) & nopprofit research organization or 2

Governmental research organization;
the prevailing wage level shall anly take into gecount em-
ployees at such institutions and organizations in the ares
of employment.

“(2) With regpect to & professional athleta (as defined
in suhsection (8)(5)(ANE)(D) when the job oppertanily
is covered by professional sparts league rules or regula-
tions, the wage set farth in those rales or regulstiona shall
be considered es not advarsaly affecting the wages of
Dnitad States workars similarly employed and be consid-
ered the prevailing wage.”.

(b) EFFRCTVR DATE.~The amsndment made by
subsaction (a) spplies to prevailing wage computanions

Juty 85, 75D (116G p My
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made for applcations filed on or after the date of the en-

setment of this Act. |

SEC. 107. IMPROVING COUNT OF H-1E AND _3-23. NON-
DOIGRANTS.

(2) ENSURING ACCURATE CoUNT—The Attoroey
General shall take sueh steps s are necessary to maintain
an zecurate count of the number of eliens subject to the
numerical limitations of sectioﬁ 214(g)(1) of the Immigra-
tion and Nitionality Act (8 U.S.C. 1184(g)(1)) who are
issqed visgs or otherwise provided nonimmigrunt status.

~ (b) BevisioN o PerrTioN Forys.—The Attarney

General shall take such staps as are necesgary to revise
the farms used for petitions for visas or nonimmigrant sta-
tus under clause ()(b) or (i)(b) of section 101(2a)(15)(H)
of the Immigration apd Nationality Act (8 U.L.C
1101(a)(15)(H)) 80 as 1o ensure that the forms provide
the Attorney Genaral with sufficient infarmation to permit
the Attorney General aceurately to count the number of
alisng suifest to the mmmerical Hmitations of section
214(p)(1) of such Act (8 US.C. 1184(g)(1)) who are
isguad visas cr otherwise provided ponimmigrant status.
(¢) BErorTs —Beginning with fiscal year 1999, the
Attorney Gensral shall provide to the Cangress— -
(1) on a quartsrly basis & report on the au-
bers of individuels who were issued vises or other-

July 23,1898 (11.¢8 pmJ
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wise provided ponlmmigrant status during the pre-

ceding  3-montb period  under  section

101(a)(15)(E){i)(b) of the Immigration and Nation-

ality Act (8 U.S.C. 1101(a){16)(H)(i)(h)); and

(2) cn an annual basis a repart ou the countries

of origin and oacupstions of, educational levels at

tained by, and compensation paid to, individuals

issued visas or provided nonim:higraut status under
Bach report under paregraph (2) shall includs the number
of individnals described in paragraph (1) during the year
who were issued visas pursuant (o petitions filed by insti-
tutions aor arpznizations described i section 212(p)(1) of
sach Aot (as added by section 108 of this title).
SEC. 108. REPORT ON AGE DISCRIMINATIGN IN THE INFOR-

h!_A!!ON TECHNOLOGY FIELD.

(a) STLDY.—The Director of the Congressional Re-
search Divizian of the Library of Congress shall enter into
& acntracr with sz appropriats entity to canduet 2 study
assessing age discrimination in the information technology
field. The stady ahall cansider the following:

22 (1) The prevalence of age discrimination in the
23 informatian technology workplace,

24 (2) The extent to which there is a difference,
25 bazed on age, in— |

D 00 N O bW
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July 25, 1988 (1148 pom)
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' (A) promotion and advancement,
(B) warking hours, |
(C) telecornmuting,
(D) salary, and |
(E) stoek options, bonuses, and other bene-
fits,

(3) The relationship between rates of advance-
ment, promotion, and compensation to experience,
siill level, educatian, end age.

(4) Differences in skill level on the basis of age,
(b) REPORT.~Not later than Ootober 1, 2000, such

Director shall sohmit to the Committees on the Judiciary

of the United States House of Representatives and the

Sapate 3 report coptsining the results of the study dé—

seribed in subsection (g).

SEC. 109 REPORT ON HIGH-TECHNOLOGY L ABOR MARKFET
NEEDS.

(a) STUDY.~The National Salence Foundstion shall
condnot s stody to assess labor market neede for warkers
with high technalogy skills daring the next 10 years. The
study shall investigate and anslyze the following:

(1) Foture waining and education needs of
companies in the high technglopy and information
techaclogy seetars and future training and edacation
neads of United States stuadents to ensure that sta.

July 21, 1888 (1146 pro.)
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Ay 22, 1958 (11:48 pry

L)

dents’ skills at various levels are matched to the
peeds in such secmis.

(2) An enslynis of progress mad.e by edumcators,
emplayers, and government entitles to irnprove the
teaching and educational level of Americen stedents
in the Selds of math, science, computer, and engi-
neering since 1998. |

(8) An analysis of the mamber of United States
workers corrently or prajected to work overseas in
professional, technical, aod menagerisl eapacities.

(4) The relative achievement rates of United
States and foreipn students in secandary scshool in &
varlety of subjects, incloding math, science, com-
puater sdence, Englich, and history.

" (6) The relative performance, by sukject ares,
of Urpited States and Soreign stadents in postsecand-
ary and graduata schocls s campared to secandafry
schoals.

(8) The needs of the high-technology sector for
fareign workers with specific skills and the potential
benefits and costs to Usited Steres employers, Work-
ers, consumers, postsecondary educational institu-
tiong, and the United States economy, from the
entry of skilled foreign professionals in the fields of

L12/3%
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(7) The needs of the high-technology sector to.
adapt products and services for expart to particular
local markets in foreign conntries.

(8) An examination of the emount end trend of
raoving the prodoction or performance of products
and services ROW occurring in the United States
abroad.

(b) Rs‘rog-r.-Not later then October 1, 200Q, the
National Sdence Foundaticn shall submit to the Commit-
toes on the Judidary of the Upited States House of Rep-
resentatives end the Senate a repart contzining the resnlis
of the stady described in subsection (a).

(¢) IxvoLvEMENT.—The study under subseetion (a)
shall be condusted i & manner thet assures the particina-
tion of individuals representing & veristy of points of view.
TITLE N-—SPECIAL IMMIGRANT

STATUS FOR CERTAIN NATO

CIVILIAN EMPLOYEES
EEC. 201 SPECIAL IMMIGRANT STATUS FOR CERTAIN NATO
| CIVILIAN EMPLOYEES.

(a) IN GENERRAL.—Section 101()(27) (8 U.S.C.
1101(2)(27)) is amended—

(1) by strildng “or” &t the end of sabparagraph

W,

Juty 28, 1883 (17:45 p.m.)
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(2) by suniking the period at the end of sub-

paragraph (K) and inserting “;'or", and

(3) by adding at the epd the following new sub-

paragraph:

“(L) an immigrant whe would be deseribed in

dlause (i), @), (i), or (iv) of subperagraph (I) if
arly referenca in sach ¢ clause—

w({) to an internationsal arganizetion de-
eoribed in paragraph (18)(G) (1) were treated as
s reference to the North Adantie Treaty Orga-
nization (NATO);

"'tii) to a nonimumigrant under paregraph
(15)(G)(iv) were trested as & reference t0 &
nonimmigrant classifiable under NATO-S (as a
member of & civilien component accompanying
a foree eptering in accordance with the pravi-

. gions of the NATO Status-of-Farces Agree

ment, ¢ member of e civilian companent at-
tached to or employed by an Allied Head-
quarters under the Protocol on the Status of
International Military Headouarters' sst up
pursaant to the North Aslantic Treaty, or &s 2
depeddant); and

“(iii) to the Yoguigretion Technical Correc-
tions Aet of 1988 or to the Immigration and
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Nationality Technical Carrections Ast of 1994
were & reference to the Temporary Access to
Skilled Workers and H-1B Nonimmigrant Pro-
gram Improvement Act of 1998.7.

(b) CONFORMING NONDROGRANT StaTts FOR CRR-
qaN PARENTS OF SPECIAL DIMIGRANT CHU.DREN.—
Section 101(a)(15)(N) (8 US.C. 1101(a)(A5)N)) i
arnendsd—

| (1) by inserting **(cr under analogous euthority
pnder paragreph (27)(L))" after “(@T)(D)()", end
(2) by inserting *“(or wnder analogous authority
under paragraph (27)(L))" after “(27)D)™
TITLE NI—MISCELLANEOUS
| PROVISION
SEC. 301 ACADEMIC HONORARIA.

(2) Ix GENERAL.—Section 212 (8 U.S.C. 1182), es
amendsd by scetion 108, is forther amended by adding
at the end the following:

“(q) Any alien admitted tnder section 101(a)(16)(B)
mweptmhmnﬁnmpamentmdassochudinei—
dentsl expenses for & usual saademic activity or activities
(lesting oot longer than 8 days at any single institation),
as dzﬁnad'bytheAzmeYGe‘nenlin copsultation with
the Secretary of Education, if such payment is offered hy
institation or orgemizetion deseribed in subsection (p)(1)

Juty 29, 1988 11 46 p M)
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and is made for services conducted for the benefit of that
institution or entity and if the alien has not aceepted such

payment or expenses from more than 5 institatians ar or-
(b) EFrecrvE Date.—The amendment made by

subsection (8) shall apply to activities occurTing on or

1

2

3

4 ganizations in the previous G-month period.”.
S

6

7 after the date of the enactment of this Act.

July 39, 1298 {11568 pany)

TOTAL P.36



