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DRAFT - NOT FOR RELEASE

My 30, 1998 
(House)

H«R. 3736 - Workforce Improvement and Protection Act nf 
(Smith (R) Texas and 3 cosponsors)

The Administration strongly opposes House passage of H.R. 3736, the “Workforce
Improvement and Protection Act of 1998,” (s^nier^^ If this bill is presented to the President
his senior advisors will recommend that he v o

This bill is intended to respond to a skills shortage in the information technology industry by 
increasing the annual cap on the number of temporary visas for foreign “specialty” workers 
under the H-IB program. Regrettably, H.R. 3736, as amended, emphasizes providing 
opportumties for foreign workers rather than providing opportunities for and protecting U S 
workers.

The Administration supports sound and balanced legislative efforts to address shortages of 
skilled workers within certain sectors of our economy. The most important way to increase the 
availability of skilled workers must be to improve the skills of U.S. workers and ensure that 
employers seek U.S. workers first. While it may be necessary in the short-term to increase the 
number of visas for temporary foreign workers, this must only be done in conjunction with 
additional efforts to increase the skill level of U.S. workers and meaningful reforms to the H-IB 

program.

Although this bill provides for certain employers to attest to recruitment and lay-off 
provisions, the attestations are too weak to adequately protect U.S. workers and far too many 
employers are exempt from their obligations. Moreover, the bill, as structured, will not 
generate sufficient funds for increased training opportunities for U.S. workers. Finally, rather 
than strengthening enforcement to prevent employer abuses of the H-IB program, H.R.’3736, 
as amended, undermines some of the program’s important enforcement provisions.

The Administration wants to work with the Congress to develop a bill that addresses the 
powing demand for highly skilled workers, while effectively protecting and promoting the
interests of U.S. workers and enhancing the international competitiveness of important U S 
industries.
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#___ TO H<R» 8736

QyyEEED BV MR. SMITH OF TEXAS

Strike all after the pnafflmg clause and iasert the 

followiag;

1 SECrUW I. SBOET Tni£l TaBM OF COKISNTSf AMEND-
2 MENT8 TO IMMIGRaHON AKD KAHDNALmr

3 ACT.
4 (a) Short TlTLa^This Mz xaey be cited as the
5 “Texnporaiy Access to SldUed Workers and H-IB Non-

6 i-mmjpTMt Program Improvement Act of 199S”.
7 (b) TaBIS op CtoTENTS.—The table of contents of

S thia Act is 8S fallows:
1 Sboit title; taa* rf «art»atJ) iiueodwenc to lauRltfration jmd N.iiloial-

iprrr.tg I—^’SOViSlOXS fi£LATINU TO K-IB XOMVMlQRiNTS 

Sec. IW. tmporttr\m»: « iccfM to tBUporoiy i*itol pcwaowl wdtf

Sr, lOe ftawUw tfaplwwm of United Stows wfe« in «se of
K-IB dcpodBC cmplQtrti 

See. t08 ObnM ibBee. 10%. noBinttokirMlIte frrSteW«0a8t w
Sw. iM Fii«raan and job «Wne of Cntri Stttts

Sm. lt». Drtonw^«*» 80 liAoe cottlltiofl appficodofls to be woie by A»> 

fiQrGenml.
Sr». IQS OunpOOllMt or PUf^ntOff VB|9t lati.
8tt. 107. IwpnMoitoouja of K-IB ooil nuainmngninB
See. loa Bivon. «a aiawtalBOfloo iit afumuwax fckL
See. 109, Fflpait oalailioahBOtoiF tabor to nwrt*.

TITLE Hc^PECUL IltfuaStCCT aTATUfc* POE cxyWAlx 
CrVUlbN* £^LOVREs

203» Spesioi injBSB*e8t sowut 8>r eertoin NATO cttKKon enrpljjw.*» 

TITLE m-MiscEUAN'eot:® provisio.n
Sk. 801. Anedenle hcneraru.

j*aB.*i98ani!«spjnl
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1 (c) AiffiNDilENTS TO IMMIORaTIOX ANT) NaTIOXAL-

1 ITV Ai?T.—Except as otharwise specifically provided in

3 this Act, ^enever in this Act an anzendment is uq)ressed
4 in terms of an amendmant to a section or other provision,
5 the reference shall be considered to be made to that see>
6 tion or other proviuon of the Immigration and Nationality
7 Act (8 U.S.a 1101 et seq.).

8 TITLE I—PROVISIONS RELATING
9 TO ED-IB NONIMMIGRANTS

10 8SC. 102. TISUPORAB? INCREASE XN ACCESS TO TEK-

11 PORaBY fnmr rn pSBSdSSSL UNDER H-iB

12 PBOOBAIC.

13 (a) Tempobaey Increase lv sjou-rd nox-
14 noaQRANT Workers.—^Paragraph (l)(A} of section
15 214(e) (8 U^.C. 1184(e)) a amended to read as follows:
16 “(A) under section 101Ca)(15KH)(i)(b), ina^
17 not

18
19
20 

21 

22
23
24

''(i) 85,000 in each fiscal year before fiscal 
year 1998;

“(n) 85,000 in fiscal year 1998;
“(ifi) 95,000 in fiscal year 1999;
*«(iv) 105.000 in fiscal yaar 2000;
“(v) 115,000 in each of fiscal years 2001 

and 2002; end

jut a. 1896 01M6 p mj
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65,000 in each succeeding fiscal

year/’.

1 

2
3 (b) TKMTORAfty CiP ox NONIMiUOSAXT, Nox-
4 PHysiciAX Health CaR£ WORKERS.-^Section 214(g) (8

5 U.S.C. 1184(g)) is farther amended by adding at the end

6 the following;
7 “(6) The total number of aliens described in section

8 212(a)(5)(C) who may be issued visas or otherwise pro-

9 vided nnnimzzueraat status during each of fiscal years
10 1999, 2000, 2001, and 2002 under section

11 l01{a)(15)(H)(i)(b)m8.ynoteseeed7,500.^
12 (e) EffbctivS Dates.—^The amendment made by
13 sobsection (a) applies beginning with fiscal year 1998 and

14 the ATnwidTTipnt made by sabseotioa (b) appHes beginning

15 with fiscal year 1999.
16 SEC. loe. FBOTECnON against X32SPLACS3aENT OF
17 VHtXSD STATES WaSKBRS IS CABS OF

18 DSPSNDENTZHPLOYESS.
19 (8) PftOTEcnox Against Lay Opp and Eeqcihe-

20 iiENT FOR Prior Eecruit«snt op United States

21 WORItERS^—
22 (1) ADomoNAi. S'fATKiia.vrs o.v applica-
23 TION.—Section 2l2(n)(l) (8 U.S.C. 1182(n)(l)) is
24 amended by inserting after subparagraph (D) the

25 Mlowzhe;

j>nr 2fl, IMS p m.]
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1 “(S}(i) tn the ease of an application described
2 in daiise (ii), the emplpjer did not displace and will
3 not a United States worker (aa defined in
4 paragESpb (4)} employed by the employer within the
5 period beg^tmin^ 90 days before and ending 90 days
6 after the date of filing of any 'rise petition supported
7 fay the application.
S “(H) An application described in this danse is
9 an appheation filed on or after the d&te final regula-

10 tiozia are first proznnlgated to cany out this sub*
11 paragraph (but not earlier than October 1, 1998),
12 and befitra October I, 2002, by an E-lB-dependent
13 emplcycr (sa daflnH in paragraph (3)}. An apphca-
14 tion is not deseribed in this danse if the only H-IB
15. nonmunigtants soq^t in the applicatian axe eaempt

16 H-IB no&ixmtognnts.
17 “(F) In the ease of an application described in
18 sobparagnph (S)(!i), the eznployer will not place the
19 nozumzmgrsat with anothEsr employer (r^ardless of
20 whether or not aofih other emplsyer is an H-IB-de-
21 pendent emplayer) where—
22 “(i) the noniinmigrHnt perfonns duties in
23 '(riiole or in part at one or more wodsites
24 owned, operated, or oontroUed by such other
25 eznployer; and'

July29. l9St pi-.4£pJTM
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1 there are iadida of an employment
2 lationship between the nonimmigrtiut and sncb
3 other employer;
4 the employer has inquired of the other ezn-
5 ployer as to whether, and has no knowledge that, the
6 other employer has displaoed or intends to displace
7 a United States worker employed by snch other eta-
8 ployer within the period be^ning 90 days before
9 and <^diTip 90 days after die date cf filing of aisy

10 visa petition snppartcd hy the application.
11 “(G’Ki) In the case of an application described
12 in subparagraph {E)(ii), snhgeet to danse (ii), the
13 employer, prior to filing the applicatian—
14 *'(I) has taken good faith steps to reonit,
15 in the United States uang prooedsres that
Id xoeet indastzy^de standards and offering com*
17 peasation that is at least aa great as that re-
18 qpired to be e£Bired to H-IB nonizzmugrants
19 lander subparagraph CA)» TTnlted States warkera
20 for the Job fisr which the nonizzosigrazit or non-
21 innxdgrants is or are sou^t; and
22 ‘*(H} has offered the job to any United
23 States worittr who applies and is equally or bet-
24 ter qualified for the job for which the nen-
25 inusigrent or nonimnugrants is or ara sought-

Jtiya. IWB {TiMtfpjiO
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1
2
3
4

5
6

7

8 

9 

10 

11 

12

“(iij The conditions described in danse (i) shall 

not apply to an application filed ■with respect to the 

employment of an H-IB nomromigrant who is de- 

scnbed in subparagraph (A), (B), or (C) of secnon 

20S(b)(l).".
(2) Notice ox application or potential li- 

ABIUTY of PLaCLNG EilPLO^-ERS.—Section

212(n)(l) C8 U.S.C, U82(n)(l)) is amended by add­

ing at the end the following: “The applifiatiou farm 

shall a clear statement eapleSning the liabil­

ity under subparagraph (P) of a pladng emphyar if 

the other a^ployer described in such subparagraph

13 displaces a United States worher as described in

14 lueh subparagraph.’'.
15 (S) CONSTBUCTIOX.—Section 2l2(n)(ll (8
16 U.S.C. 1182(n)(l)) is further amended ty adding at
17 the end the fidJowing: '‘Nothing la subparagraph CO)

Ig he construed to prolubit an etnplayer from

19 uang sdaetion standards nonual or customary to
20 the type of job inTolved.".
21 (b) H-lB-DEPfiXDE.vf Euployeh and Other

22 Danxmoxs.—'
23 (1) In QE.XEKAJ,.*~Seetion 2l2(n) (8 U.S.C.
24 1182Cn)l is aaffldfld by adding at the end the fcl-

25 lowing*.

n \

Jiiira.na9eoi:«fipjn0
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10

a
12
13
14
15
16
17
18
19
20 

21 

22
23
24
25

1 “(8)(A) For purposes of this subsectioa, the term ‘H-
2 lB<4BpaideDt emplo;^ zzieans on employer thot—

“(i) has as least 51 fUU<time equivalent employ-
ees v^bo ore employed in the United States; and 

(ii) empbys non-exempt H-IB noninunigrants 

in a number that is equal to at least 15 percent of 

the number of such full-time equivalent employees. 
*'(B) For purposes of this subsection—

“(11 the tenn 'exempt H-IB nonimmigrant* 

means an H-IB nnnfmTnigrant who—
“(I) receives wages (including cash bonuses 

and yraflarNgompeasationy^St an ATi-n-aftl rate

3
4
5
6
7
8 

9

equal to at least $50,000; or
“(H) has attained a master^s or higher de­

gree (or its equhalent) in a specialty related to 

the xntended emfdayme&t; and 

“(h) the term ‘non-exempt H-IB non- 

inunigrant' means an zumimmigrant who is
2U3ft an exempt B-IB nonizoraxgrant 

“(C) For purposes of subparagraph (A)—
“(i) iu flamputmg the number of fcth-tiine equiv> 

alent enqdoyees, exempt E-XB nonimmigrants shall 
not be tahe into account; and

“(fi) any group treated as a single employer 

under subsection (b), (c). (m), or (o) of section 4X4 \

Ji^a, ifiSBdutfpnj
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1

2

3

4

5
6
7
8 

9

10

n

13

14
15
16

17
18
19

20 

21 

22 

23

of the Jhtenial Keveuue Code of 1986 shall be treat­

ed as a sing^ employer- 

“(4) For purposes of this Bubseedon:

“(A) The term ‘area of employment’ means the 

area within normal commuting distance of the work­

site or physical location where the work of the H- 

IB nonimnugrani is or will be performed. If such 

worksite or location is withiii a Metropolitan Statis­

tical aygfl, any plugs within snch area is deemed to 

be within the area of employment.
“(Bj In the ease of an ^plication with respect 

to or more Hi—IB nosimmlgrajits by an em- 

pkfyer, the emplpyer is considered to ‘displace’ a 

United States worker from a job if the employer lays 

off the worker firom a job that is essentially the 

eqorvalezit of the job foTwhlelrthe nonimmigrant or 

wnn?twYrngyfnfei 1$ QT afc sou^. A job Shall not be 

Gomddered to be essentially equivalent of another job 

maless it involves essentially the same responsibil­

ities, was held by a Hinted States worker with anb^ 

stantialiy equivalent queHScations and experience, 
and is located In the same area of employment as 

the other job.

oS

r

pjn.)
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1 “(C) The term *11-13 tjonimnugrant‘ means &&
2 alien admitted or provided statas as a noxummignnt
3 described in section 101(a)(15)(H)(i)(b).
4 “(D) The term Tays off, with respect to a

5 worker—
6 “(i) means to cause the worker's lo&s of
7 employment, other than through & discharge for
8 inadequate performance, violatian of workplace
9 rules, eaose, wolimtary deparDore, voluntary re> 

foumaat, or the eaepintion of a grant or con'
XI tract (other than a temparazy employment con-
12 tract entered into in order to evade a conditiaii
X3 desexibed in eabparagraph (E) or (F) of pera-
14 graph (D); but
X5 “(if) doea not any situation in
16 which the wotko- is ofibred, as an alternative to
17 sooh loss of emplpyment, a rnmilar employment
18 opportzmitar with the same employer (or, in the
19 ease of a placement of a worker with another
20 emplflyBr under paragraph (IHF), with either
21 employer described in such paragraph) at equiv^
22 yimt or hlgfaPT compensation and benefits as
23 foe position from vdnsh the employee was dis-
24 charged, regardless of whether or not foe em-
25 plqyee acaepfts foe ofSer.

AB»2aLi996P1:40pmi
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1 “(Bj The term ’United States worker’ means

2 an employee who—
3 "(i) is a cltisen or national of the United

4 States; or
5 “(ii) is an alien yvbo is lawfoUy admitted

6 for pennanenC residence, is admitted as a refu-

7 gee onder section 207, or is granted aaylmn
S onder secdon 206.**.
9 (2J C0NT0K.\a.vC AMKXDil£.\TS.—Sectinn

10 212(dK1) (8 U.S.C. U82(n)(l}} is amended fay

11 striking nonimzmgrfint described in section

12 X01(aKI5)(H)(i)(b)*’ each place it appears and in-
13 sertmg *'an H-XB noninooigrant”.
14 (c) liiPROVSP ?ostd:g of NoticjE of APPLICa-

15 nox.—Section 212(nHD(CKii) (8 U.S.C.

16 lI82cn}(I)(C)(ii)} is mnwided to read as &dIowsi

17

18
19
20 

21 

22
23
24

“(d) if there is no such bargaining np~ 

reaentatiya, has provided notice of IQing in the 

ocsi^etianBl classification throng socb meth­

ods as pfayacal posting jn^nspigaons locaticais
at the place of employment or eleetronic notifi­
cation to emplosyees in the occupational claa^ 

fieation for which H-IB noniamigrants are 

sonfifaU”.

jui/as.irooiMfiFunj
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1 (d) Effective Dates.—T!he amendments made hy

2 subsections Ca) and LO apply Jo sppUcations filed ander

3 section 212(n)(l) of the Immigration and Nationality Act
4 on or after the dale final regulations are issued to cany
5 out such aaaendments (but not earlier than October 1,

6 1998), the amendments made by sxibsQction (b) take

7 effect on the date of the enactment of this Act.
g (e) Rrdvctiox of Period tor Ptmic Coii- 

9 iCENT—In first prtaBalgRting regulations to implement
10 the fTT**"*^"***^** Tnedfl by this section in a timely manner,
11 the Secrewry of Labor and the Attoniqr General may re-

12 dnofi to not less than 80 days the period of puUie comment

13 onpmposedregDlatians.
14 ssa IDS. CSANfiESWENFORCEKfiOT AND PENALTIES.
15 (a) Iscbeased Enporczhent and Penalties.—
16 Section 212(n)(2)(C) (8 TJ.S.C. 1182(n)C2)(C)) la amend-

17 ed to read as fioUoffSi
18 If the Seeratazy finds, after notice azid c^or-

19 tonily fisr a bcarisgi a ftihxre to meet a conditicfn of para-

20 graph CDCB), (DCE), or (DCP), a sabstantial faUare to
21 meet a condition of paragraph CDtC), CDCD), or
22 (l)(G)(i)(I), or a misreprasantatioii of material feet in an

23 application—
24 “(I) tiiB Secretazy shall notify the Attomiy
25 Qcnsrtl of soch finding and may, in addition, im-

juir89.i8wm}*epjn.)
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1

2

3

4
5
6 

7 

S

10

11
12

13
14
15
16 

17 

IS
19

20 

21 

22

23
24
25

pose sacb other administrative renedies (including 

civil monetaiy penalties in an amount not to exceed 

$1,000 per violation) as the Secretaiy determines to 

be appropriate; and
the Attorney General shall not approve 

petitions filed with respect to that employer under 

section 204 or 214(c) during a period of at least 1 

year for aliens to be employed by the employer.

*^(ii) If the Sa«!retary finds, after notice and oppoT' 
tuniiy for a hearing, a vallfol Mure to meet a eonditian 

of paragraph (1), a wiHfol raiaraprcaentation of material 

fact in an applicarion, or a violation, of dause (iv)—
“(I) the Secretaiy ahnU notify the Attomey 

(Jeneral of such fin&og: and may* addition, im­
pose other administrative remedies (infllnding 

dvil m*^^**^^*? penaltifia in an fitnount not to esriepd 

$6,000 per violation) as the Secretaiy determines to 

be appftipriate; and
^'(ID the Attorney Qfineral shall not approve 

petitisas filed with respect to that employer undo- 

section 204 or 814(c) dnrine a period of at least 1 

year for aliens to be emphyed by the employer.
“(iil) If the Secretary finds, after notioe and oppor­

tunity fbr a hearing, a willful fiazfaxre to meet a condition 

of para^aph (1) or a willfcl miarepresentatirai of material

JytyeB.iess (tl:4«pLm4
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1 fact to an application, in the course of which feilure or
2 miartpresentatioii the employer displaced a United States
3 worfeer employed by the employer within the period hegin-
4 Ding 90 days before and ending 90 days after the date
5 of ffing of any visa petition supported by the applica*

6 lion—
7 “(I) the Secretaiy shall notify the -a^ttonifly
8 General of such finding and may, in addition, im-
9 pose such other administrative remedies (indoding

10 dvil monetazy penalties in an amount not to exneed
11 $25,000 per violation) as the Secretaiy determines
12 to be appropriate} and
12 **(11) the Attorney General shall not approve
14 petitions filed with respect to that empbyer under
15 section 204 or 214(e) during a period of at least 2
16 yean for aliens to be employed by the emplpyBr.
17 “(jv) It is a violatian of an employer
18 who has an ^pUeation under tiiis subsection to in-
19 tiiaidate, threaten, restrain, fioene,bSa£iJist,di^^
20 in any otiier discriminate against an enqjlqyee
21 (which term, for purposes of thia danse, includes a fonner
22 OTployee and an applicant for employment) because the
23 employee has ^sdosed mfonnation to the employer, or to
24 any other person, that the emplcyec reasonably beeves
25 etidences a violation of this subaection, or any rule or reg-

Mt29, 1998015««^
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1 TJarion pertaining to this robseetion, or because xhe etn-
2 ployee cooperates or se^ to cooperate in an investigation
3 or other proceeding concetning the employer's comphence
4 wth the requirements of this sahseciion or any role or
5 regulation pertaining to this gobseciion-
6 “Cv) The Secrewy of Labor and the Attorney Gea*
7 eral devise a process nnilfir which an H-lB non-
8 immigrant who files a eoroplaint regarding a violatiQn of
9 clanse (iv) and is otherspise cTiglblg lo remain and work

10 in the United States may be allowed to seek other appro-
11 priate emplflffmfint in the United States for a period (not
12 to the dnmtloa of the alien's authorized admisaon

13 as such an nanhunigtantl.'’*
14 Cb) Uss OP arbitbatiox Process for Disputes

15 INvoLVixo Qualifications of United States Work-

16 ERS Not Hired.—
17 (1) In OENERAi-r—Sectiaa 212(n) (8 U.S.C.
18 1182Cn)(2)) ia HTnmded by adding at the end the

19 {bDowing:
20 “(5)CdO This paragraph aball apply instead of sub-
21 paragraphs (A) throng (E) of paragraph (2) in the case
22 of a violatiaa deaetibed in subparagraph (B)-
23 ‘"(B) The Claminiaaiflner shall e&tabhsh a process £br
24 the recall initial review, and disporition in accordance
25 with this paragraph of complaints respecting an empby-
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1 er’a to meet the condition of paragraph

2 (i){GJ(i)(II) or a petitioiifir's luisrepresentation of mate-
3 rial fects with respect to such condition. Complaints may
4 be by an aggriered individual who has submitted a
5 resume or othowise applied in a reasonable manner for
6 the job that is the suioeot of the condition. Xo proceeding
7 be conducted under this paragraph on a complaint 

g fWTirf^i"g such a failure or xiusrepr^entation unless the 

9 Cojcmissoxier detarxnines that the complaint was filed not
10 later than 12 months after the date of the failure or mis-

11 representatioei, respeetiveh^.
12 “(C) If the Cominissioner finds that a complaint has
13 been filed in accordance with subparagraph (B) and there
14 is reasonable cause to bdisve that such a failure or mis-
15 representation deacxibed in such coraplaint has occxured»
16 the Commissionar sM initiaie binding arbitratioa pro-
17 oeedin^ b7 reqaesQQg the Federal MediatiQii and Condlr
18 iation Sexvice to appoint an axbitrator &om the roster of
19 artdtraion znalntaiDed by such Service. The procedure 

2D and rules of such Ser^ee shall be applicable to the adec-
21 tion of «uch arbitrator and to such aibitration proosed-
22 ingg- The Commissiaaer shall pay the fee and eacpenses

23 of the arfaitratar.
24 The ax^trator shall malce findings respecting
25 whether a failure or misrepresentation described in sub-

Ju^29. lMBnV«SpjTU
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1 paxagrapt CB) oecwred. If the arbitrator oondodas that
2 6iiltire or mSfirqJKsentation was 'willfiil, the arfritrator
3 shflU mahe a fSmJiBg to that effect. The arbitrator maj
4 not find saeh a feihare or nusTcp^sentatlon (or that such
5 a &ilu« or intopresentaticm was willM) xuaiess the cojn>
6 plainant demoaatrttcs such a feilnre or misrepresentation
7 (or ita will&l character) by dear and convincing evidence.
8 The arbatrator shall trazismit the findings in the t'onxi of
9 a written opinion to the partiaa to the arbitranon and the 

10 Ckarumssfener. Such findings shah be find and oondua^^
U and, «BB8pt as provided in this subparagraph, no official
12 or court of file United States shall hava power or jurisdic-
13 tion to TCTiew any such findings.
14 “(li) He Comimssioner may review and reverse or
15 modify the of an arbitrator only on the same
16 as an awaxfi of an arbitrator may be vacated or
17 nnder seotioa 10 or 11 of title 9, United States

18 Code.
19 'Wbh respect to the of an asbitretor.
20 a may review osfy fiie astiona of the Conunissiflner
21 under danse (h) smy set aside such anfions only on
22 the grounds described in Bubpare^pb (A), (B), or (C)
23 of section 706(a)(2) of titla 5, United States Code.. Not-
24 withstandme azQr ocher pxwisiaaEi of law, such judicial re-

Ji4r a, im (1 T3<6 pjnj
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1 view may only be brought in an appropriate United States

2 Court of i^peais-
3 *'(B) If the Cmninissioner receives a finding cff an ar-
4 bitrator under this paragraph that an employer has failed
5 to meet the condition of paragraph (XKGKi)Cn) or has
6 misrepresenied a material fact with respect to such condi-
7 tion, mdess the Commissionfir reverses or modifies the 

S fftiding under subparagraph (D)(ii)—
9 “(1) ths Commissioner may impoae adinioiatrti-

10 tive remedies (including civil monetaiy penalties in
11 an amount not to exceed $1,000 per violation or
12 $5,000 per violatian in the ease of a wiUflJl failore
13 or nasrepTwantatioa) as the Commissioner det^

14 . mines to be appropriate,* and
15 “(ii) the Attorney General U authoaized to not
16 approve petitioiis £3ed with respect to that en^yer
17 under section 204 or. 214(c) daring a period of not
Ig more than 1 year flsr aliens to be enployed by the

19 employer”.
20 (2) CONTOKsiDfa AMENPiffiNT.—^The first sen-
21 of seotion 202(n)(2)(A.) (8 U.S.C.
22 Il62(n)(2)CA)) is amended by striking “The Sec-
23 recaxy” and inaerting “Subjwt to paragraph (5) (A),

24 the SecrfitBxy.

19/35
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1 (c) Ijabiuty of Pktitxonin’u Employer in Ca«e

2 OF PlJUaiilENT OF H-IB NOKIMMIGRA.VT WlTlI A.V-

3 OTHER Empi-OYER.--Section 212(n)(2) (8 U.S.C.

4 ll82Cn)(2)) is aTneadcd by adding at the end the foUow-

5 ing:
6 “(E) If an H-lB-dependont employer places a non-
7 e«inpt H-IB pnnimtnigraiit with another employer as

8 provided under parsgraph (1){E) and the other empbyer
9 has or daspbees a United States wtsrker em-

10 ployed hy such other employer during the period described

11 in such paragraph^ sueh displacement shall be considered

12 for purposes of this paragraph a failure, by the placing
13 employer, to meet a condition specifled in an ^pKcation

14 submitted under paragraph (l), except that the Actom^
15 General may impoae a sanction described in subclause (II)

16 of sut^awgrai* (C)Ci)V (C)(u), or (C)(ni) only if the Sec-

17 retazy of lAbor found tiiat such placing ezoplcyET^
jg *‘(i) hnew or had reason to hnaw of such die-

19 pii^Aotp<mf at the time of the plaement of the non-

20 inmdgrant with the other employer, or
21 has been saboeot to a sanction under this

22 subparagraph baaed a previous placement of

23 an H—IB noniramigraiit with the same other em*

24 plpyer/*.

ji^a. t9wni>tepjTv)
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1 cd) Spot Investigations Di'RINo Pbobatio-vasy

2 PERIOD.—Section 2l2(n}(2) (8 U.S.C. ll82Cn)(2)); as

3 amended by sobsection (e), is further amended hy adding

4 attheeDdthefbBowisg:
5 “(P) The Secretary may, on a case-by-oase basis,

6 subject an employer to random investigations for a period

7 of op to 5 years, begiiaiag on the date that the employer
8 Is found by the Secretary to have committed a vdBful fail*

9 ure to maat a candition of paragraph (1) (or has been

10 found under paragraph (5} to have committed a wiQfol

11 Mure to meet the candition of paragraph (l}CG)(i)(lX})

12 or to have made a T?illftd xtdsrep«SfiHtation of material
13 fact in an application. The preceding sentence shall apply
14 to an employer regardlfiss of iriiethfir or not the employer
15 is en H-lB-dependsnt employer. The antharity of the See-

16 retniy under this fiQhparagrapb shall not be construed to

17 be Bobjcct to, or by, die reqniremsnts of sabpara-

18 graph CA).”.
19 fiEC. 104. CQlUOnOK AND USB OF B-IB >rOKaMMIGSAJ«T
20 SSBS FO& STATE grUDKNT INCENTIVE

21 C3RANT FBOGBAMS AND 40B TSAIMINQ OF
22 UNIISO states WOBKEIta.
23 (a) InposiTlox OP Fee.—Section 214(e) (8 U.S.C.

24 1184(e)) is by adding at the end the fbBowing:

Jitf»2B,WaB0V.46pjlU
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1 The Attorney Q«jieral shall impose a fee on

2 an employer (oosludin; an employer described in snobpara-

3 graph (Aj or (B) of section 2l2(pKD} as a oondiUon for
4 the approval of a pedtion Sled on or after October 1,

5 1998, and before October I, 2002, under paragraph (1)
6 to grant an alien nonimsugrant status described in section

7 10I(a)(15)(HKtKb). The amount of the fee shall he $250 

S for each such nozununigrant
9 “(B) S'ees eeUeoted under this paragraph ehaH be de-

10 posted, in the Treasuzy in accordance inth section 286(t).

11 '^(CKi) An empluyar may not require an alien who

12 is the aohjoct of the petition for which a fee is imposed
13 under tins paragraph to reimburse, or otherwise corn-

14 pensate, the ftmplcyg for part or all of the cost of such

15 fbe,
16 “(ii) Sectaon 274A(g)(2) shall appiy to a violation of

17 danse (i) in the aaxaa maanar as It applies to a violaxian
18 QfseeSio&274A(gKl).^

19 (b) E2XABLZSKMSNT OP AOCOU.VT; tTss OF FSBS.—

20 Section 886 (8 TJ.S.C. 1S56) is amended by ftddjTig’ at the

21 and the fiiDowing:
22 “(t) H-IB KoXniiUORA.NT PlSTITIO.VER Ac-
23 COV.VT.—

24 ‘*(1) tf QEXKEAL.—There is established in the
25 gesexal fond of the Treasury a separate account

Joty 29.1B« tn.-«a PJOJ
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1 wHiet shall be known as the ‘H-IB Nonhnndgrant

2 Petitioner jkemmt*. Notwithstanding any other seo-
3 tinn of this title, there shall be deposited as o£Giet>
4 ting recdpts into the account all fees collected under
5 saetioa 214(fl)(9).
6 “{21 UfiK Of lULF OP PEES BY SECKETaRY OP

7 EDTTtlATIOX POE HIQHEE EDVCATIOX QRaXTS,—

8 . Fifty percent of the amounts deposited into the H-
9 iB Kboinmugrant Petitioner .Anoount shall remain

10 availahle until espended to the Secretaxy of Bdo- 

! I catiffn far aHotments to States under suh>
12 part 4 of chapter 8 of title IV of the Higher Sdn-
13 cation Act of 1965 bat otdP for the pmpose of as-

1

14 sisting States in providing grants to pUgible students
15 eoioBed in a program of study leading to a degree
16 in mathematics, eon^pniter science, or en^neeriug.
17 “(3) TJse op aaJ-P op pees by secretabt op

18 LaBOft POE JOB TiUiXLsQ .—-Fifty percent of
19 mrwwgata d^posltad into the d^x)sits into such Ae-
20 ootmt shall remazn available until expended to the
21 Secretazy of Labor for demonstration programs de-
22 scribed in section 104Cd) of the Temporary Access
23 to Skilled Workers and S-XB Nonimmigrant Pro-
24 gram lapravement Act of 1998.'*.

AMy av, Tsn n PJTV)
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1 (c) CONFORJUNG MODIFICATION OK Ai*FMCAT10.V

2 Ebquibbments fob State STrDENT Incentive Gbant

3 PboqRaM^—Section 4160(b) of the Higher Education Act
4 of X965 (20 U.S.C.1070c-2(b))ia amended—

(1) In paragraph (9), by striking ^*and" at the5
6

7
8 

9
10

11
12
13

14
15

16 

17

end;
(2) in paragraph (10), by arr^g the period at 

the end and inserting and”; and
(8) by adding at the md the fdlowmg:
'*(11) provides that eny portion of the ahotaent 

to the State for each fiscal year that deriyes ton 

fdnds available under section 2S6(t)(2) of the 

Immigration end Nationality Act shall be expended 

for grants described in paragraph (8}(A) to students 

gnwiHfld in a program of study leading to a degree 

in oathematies, oompater sdenoe, or en^neesing.’*. 
(d) Eemonstbation Pbqqrams and Pbojeots to

18 Provide Technical Skills T&axxzng fob Worisbs.
19 (1) IN oexeKaL.—Subject to paragraph (3), in
20 establishing demonsoratifln programs under section
21 462(e) of the Job Training Partnership Act (29
22 U.S.C. 1782(c)), as in effect on the date of enact*

23 meat of this Act, or detaonstration progrems or
24 projects under a successor Federal law, the Sec-
25 retazy of Lshor shall establish demonstration pro*

(11.46 pnu
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1
2
3
4

5
6 

7 

S 

9
10
11
12
13
14
15
16
17
18
19
20 

21 

22
23
24
25

ertma or prqjecia lo provide techxiioal ateUs trwning 

fiar vrarkeia, iBclxidiog boOi employed and unein- 

ployed workers.
(2) Grants.—Suy«t to paragraph (3), the 

Secxetaiy of Labor shall award grants to carry out 

the progTBZDS and prcijcotfi described in paragraph

(Aj(i) private industry connoils established 

under sestion 102 of the Job Training Partner- 

ship Act (29 U.S.C. 1512), as in effect on the 

ef enactxnent of this Act; or 

(ii) local boards that will carry out such 

programs or projects throng one-stop delivery 

aystems established under a soccessor Federal 

law; or
(B) regional consortia of connoQs or local 

boards deecr&ed in subparagraph (A).
(3) LuuTaTIOX,—The Secretary of Labor shah 

eetahludi programs and prq]ficts under paragraph 

(1), iaohxding awarding grants to carry out such 

programs and predicts under paragraph (2), only 

with ftmds made available under seution 286CtK8) of 

the lausigretion and Nationality Act, and not vdth 

fimds made avahaUe under the Job Training Part­
nership Act or a soccessar Fedsul l&w.

Jk«fl9,l9Wm;4Cp.nU
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1 sEa 105. nOTBanSAiioNS ON iJ«0R coNPrnoN appli-
2 CaTB^NS to be made bt attobney gen-

3 ERAL.
4 (a) Ix GeneBaL.-—SectSQB 10I(a)(lS)(H)Ci)(b) (8
5 U.S.C. 1101(a)(l5)(H)(i)(b}) is mended by striking
6 “mtk respect to whom” and aU that foUows througb “with
7 the Searetaiy” and insertinfir “with respect to wham the
8 Attorney General detennines that the intending employer
9 huffled with the Attorney General”.

10 (b) CoXPORiUXG AMBXi:)MENTS.--Section 2l2Cnl (8

11 U.S.C. ll82(n)) is amended—
(1) in paragraph (l)i in the matter before eub-

13 paragn^>h (A3, by striking “unless the employer has
14 filed with the Seorataiy of Labor” and inserting
15 “unless the employer has filed with the Attorney

16 Geaeral”;
17 (2) hi paragraph (l)i in the nmtter following
18 subparagraph (D)—
X9 (A) by striking “The Secretary shall eom>
20 pile” and "The Secretary of Labor
21 shall eompUe”;
22 (B) ly striking "The Secretaiy shall make
25 such list available” and inserting "The Sec-
24 rataiiy of X^abor shall make such list available*^;
25 (C) by striking “The Seiiretary of Labor
26 gKftll review such en apphoatioa” and inserting

Vidr29.18a5n'>9*6p4iU
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1 ”The Attorney General shall review suoh an ap-

2 plication”;
3 (D) ty amendioff the last sentence to read
4 as Mows; “The Attorney General shall treat
5 such an plication as bdng filed for purposes
6 of s«tion I01(aH15)(H)(i)CbJ anless the Attor-
7 ney General finds that the application is ineom-
8 plate or obviously inMcurate within 7 days of
9 the date of its fihn?-”: and

10 (JJ) by adding at the end the fallowrog;
11 “The employer shall file the application with
22 the emplayer's petition fbr a ncnTmmigrant visa
13 for the alien under section 214{cKI), and the
14 Attorney General transznit a copy of roob
15 uppSo&tiaa to the Seeretaxy of Labor.”; and
16 (8) in thfi first sentence of paragraph (2)(A}> by
17 atrOdng “The Secretaiy shall establish a process"
18 and inserting *“rhe Secretary of Labor shall estab-

19 liab a pracess”.
20 (ej Sffsctive Date.—The amendments made fay
21 tins shall ^ply to appllcatians filed on or after
22 each date Cuot later than April 1, 1999} as the Secretaiy
23 of Labor the Attorney General shall publish, at least
24 SO days in advance of such date, in the Federal Begister.
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1 Sfic. 108. OOMFOTATlON OT PBEVADLINO WAGE LEVEU

2 (a) Lv (xEXiaui---SccUou 212 C8 XI.S.C. 1182) is

3 amended adding at the end the foUcwing:
4 *‘Cp)(l) ^ coinpnting the prevailing wage level £br an
5 oecwpatimial classifioation ux an area of employment for
6 purposes of snbscctiozvs (n)(l)(A)(i)(E[) and (a)(S)CA) in

7 the ease of an employee of—
g **(A) an izifitxtation of higher education (as de
9 in section 1201(a) of the Hieher Education

10 Act of X96S), or a related or afSliated nonprofit en-

11 titr, or
12 “(B) a nonprofit research organizatian or a
13 Goverameoal research organiaation;
14 the pwvailxag wage level Shall only tahe into account em-
15 pipyeflfi at such institations and organizaiians in the area

16 ofemplqyment
17 “(2) With respect to a prafessional athl^ (as defined
18 in suhseetaon (a)(5)(A}(i2)(ID) when the job opportunity
19 is covered by proftasaonal sporta league rules or icgula-
20 tions, the let forth in those rules or regalafiona shall
21 be oonsideaied as not adversely sheeting the wages of
22 United States workers similarly employed and be consid-
23 ared the prevailing wage-”.
24 (b) EffbcTIVR DATB.->The amendment made by
25 sohseetioii (a) applies to pmaiTiug wage computauons

jHir8S.TS3»pi.<6pfflj
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1 node tee appHoation* fflad on or after tbs date of the an-

2 aetmeatoTthisAct.
3 SEC. 107. WPBOVWQ COUNT OP H-lB AND H-2B NON-

4 aaaasANTs.

5 (a) Bxsl-rlvq Accurate Coun^t,—The Attonwy
6 General sbaU take sueli steps as are necessaxyt£) maintain
7 an accurate eonnt of the number of aliens subject to the

8 nuznerieal limitations of Beetian 214(6:) CD the Immigra^

9 tion and Nationality Act (8 U.S.C. ua4Cg)(l)) who are
10 issued visas or otherwise provided uenmumigrant status.
11 (b) Eevisio.n op Petition FosMS.~The Attorney

12 General take such steps as are necesBary to revise

13 the forms used for petitions for visas or nonimnugrant sta-
14 tus under clause (i)(b) or (u)Cb) of section 101(a)(l5)(H)
15 of the Laamigration and Nationality Act (8 U.S.C.

16 llOl(aHlS)lH)} so as to ensure that the forma provide

17 the Attorney Gaioral with sufticiezit inform anon to permit 

28 the Anom^ Qenoal accurately to count the number of

19 sobd^ to ^ xmmerical Bmitations of soctioa
20 214(B)a) of such Act (8 TJ.8.C. n84(gHl)) who are

21 iaaoed visas or otherwise provided nonimmigrant status.
22 (c) SfiPORTS.—Beginning with fiscal year 1999, the

23 Attorney General shall provide to the Congress—

24 (1) on a quarterly basis a report on the num-
25 beta of individuals who were issued visas or other-

JuQ tA. 1888 tunj
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1 wise provided sonisunigrant statos during Che pre*
2 oeding 3-manth period Tinder section

3 l01{e)(16)(H)(iJCb) of the Izninigration and Nation-
4 ality Act (8 U.S.C. ll01(aKl6)(H)(i)Ch)); and

5 (2) on an annual basis a report oa the countries
6 of origin and oocupations of, educational levels at-
7 Tatfaed by, and coropensation paid to, individuals
8 issued visas or provided nonimffifgrant status under
9 such secitioss during such period.

10 Each report under paragraph (2) shah include the number

11 of individnalfi described in paragraph (1} during the year
12 who \vere issued visas pursuant to petitions filed by insii-
13 tutiona or argaoisatioM deBcribed in section 212{p)(l) of
14 sueh Act (as added by se<^tinn lOfi of this title).

15 SEC.lO&fiEFOBTQNAGEDXSCSDfiKA.'nONlNITBEINE^B'
X6 aiATlONlSCQNOLOGY FIELD.

17 (a) Study.—The Director of the Congressional Se-

18 searehDxrisiflaQfthelibrazyofCoagresa shall enter into
19 a Qontraet with fin appropriate entity to conduct a study

20 flggpMfag *gp <3fqprimma'riQn in the InfiannAtion technology

21 figld-study shall ronsidPT the fohowingi
22 (1) The prevalence of age discrimination in the
23 inforxnatian technology workplace.
24 (2) The extern to wUeh there is a difference,

25 based on age, in—

j«(rS8.in8nv.<i»^
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1
2
3
4
5
6 

7 

S 

9
10
11

(A) promotion and advancement,

(B) workioff Houtb,
(C) celeooxomutingr
(D) ttlazTf ^
(B) stock options, bonuses, and other bene­

fits.
(3) The relationship between rates of advance- 

meat, promotion, and compensation to esperieace,
skill level edeeation. and a^.

(4) Differences in skill level on the basis of age. 
(b) REPOBT^Not later than Oatobsr 1, 2000, such

12 Director shall sabmit to the Committees on the Judidary
13 of the Dhited. States House of B^reaentatives and the
14 Senate a report containing the results ot the study de­

ls senbedmscbsectian (a).
16 SSC. toe. BEPORT OK BIGH^TSCHNOLOOY LABOR KABSET

17 KlEBPfi.
18 (a) STUDY.'-^^The National Sdenff* Foundation shall
19 eondoBt a study to assess labor market needs for workers
20 with Ug^ technology skills during the nest ID years. The
21 study inveatigate and anelyae the fidlowiag:
22 (1) Future training and education needs of
23 companies in the hi^ technology and mformation
24 technology B•etQ^s and future training and education
25 needs of United Stales stodents xo ensure that sm«

jtiiraB,ims macciuB.)
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aw

1 dents’ skaiB at varioas levels are matched to the

2 needs in sach seocors.
3 (2) An analyHis of progress xnade by edueators,

4 eanplqyws, and government entitles to improve the

5 find edocational level of Americen students
6 in the fields of math, science, computer, and engi-

7 neenDg since X998.
g (8) An analysis of the number of United States

9 WOPhttS conentiy or prcdected to work overseas in 

10 profeaonal, technical, and mansgerial capacities,

jj (4) <Tiie rdattve achievement rates of United

12 States and foreiga stadenta in sacandaiy sjshool in a
13 variely of sul^jects, including math, science, com-

14 patBT science. Eng^ah, and histo^-
j5 (5) The rdative performaace, by subject area,
16 of tXxdted States and fbrdgn students in postsecond’

17 ary and graduate schools as compared to secondaty

18 schools.
19 (6) The nw4a of the high-technology sector for

20 fftwpigw ^mrkers vvith specific sldlls and the potential

21 benefits and costs to United States employers, work-
22 ers, consumers, postsecondaiy educatianal institu-

23 and the United States economy, from the
24 enliy of foreign psofSesnonala in the fields of

25 and engmeering.

JUy 29. pjBj
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1 (7) The needs of the high-technology sector to
2 adapt products and services fbr export to particular

3 local markets in foreign coimtries-
4 (8) An examination of the amount and trend of
5 moving the production or pexfbnnance of products
6 and services now occurring in the Umted States

7 abroad.
g (b) Ebpobt.—Not later then Oetobcr 1, 2000. the
9 National Ponndatian shall sabmit to the Commit-

10 tees on the Jofieiaiy of the United States House of Eep-

11 resenutives end the Senate a report cootaiBiag the resnlts

12 ofthe etndy deaeribedtasuhseation (a).
13 (e) SjvOhvsaEST-—The stody tmder subseetion Ce)
14 shaU be oandoBted in a meaner that assures tile partidiia-
15 tinn of infiridnab representing a eaiiety of points of view.
16 TTn.E n-^-SPBCIAL IMMIGRANT
17 STATUS FOR CERTAIN NATO
18 OIVIUAN EMPLOYEES
19 BBe.sii».8PBewi.DooeEAwresaaTOPciBCEBriiWK»io

20 CPnUAN E#fi*WVEE8.
21 (a) Ix GEXfiBAl*.-“Seciion 101(a)(27) (8 U.S.C.

22 llQl(a)(27)) is amended—
23 (1) h7 striking “or” at the end of subparagraph

24 tJ),

jurraB,i98S(iis«6p^]
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1 (2) by Witfne the period at the end of sub-

2

3

4
5

6
7

8 

9
10

11
12
13
14
15

16
17
18
19

20 

21 

22
23
24

25

par»6»«Pl» W Wid inserting or», and
(S) by adding at the end the Mowing new sub­

paragraph:
“(L) an immigrant who would be described in 

danse (i), (d), Civ) of subparagraph U) if

^rfy ffiffereuM in aucb a dause
"(i) 10 an iniematioaal arganieatioa de­

scribed in paragraph (l6)lGKi) were treated as 

a reference to the North Atlantic Treaty Orga- 

ziization (NATO);
"(ii) to a noianmugrant under paregiaph 

(15KG)(iv) were treated as a reference to a 

noulmmigrajat daasifiable under NAT0--6 (as a 

member of a eWlian component accompanying 

a feree entering in acaordance trith the provi- 

. sons of the NATO Status-of-Porees Agree­
ment, a member of a civilian componeni at­
tached to or employed by an Allied Head- 

qomea tmder the Trotocol on the Status of 

Intematianal Military Headquarters’ set up 

pursuant to the North AHantfe Treaty, or as a

dqjoadent); end
“(iii) to the Immigraidon Tedmioal Correc­

tions Act of 1988 or to the Imimgration. and

*jy»,1SS8tn.4tpJn.}
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1 Xationalily Technical Oorrectioiis Act of 1994

2 were e tefereoce to the Temporary Access to
3 Stalled Workears and H-IB Nommiiugrant Pro-

4 gram Improvement Act of 1998/ .
5 (b) OONFOBiUN® NONliDUGRANT STATUS FOB. CitB-

6 TA1.V Parknts of special immigrant Chu.dbe.v--.
7 Section l0l(aH16)CJ^) (8 U.S.C- 1101(aKl5KN)) :b

8 amendfld.—
9 (1) hy inawrtine “Cor under analogous eutbarity 

10 undff paragraph (27)(L))" after (27)(I)(i) , and
^ j (2) by inserting tmder analogous authority

12 under paragr^h (27)(L))” after C27)(I) .

13 TrrLBi IH---MISCBLXANEOUS
14 PBOVISION
15 gpf* f»•« HONORaHIA.

Id (a) In GexbbaI.--—Section 212 (8 U.S.C. 1188), as
17 10®- (BiseBdei by addsne

18 at the end the fisUowing:
19 ‘*(0) Any alien admitted under eaetion 101(a}(l6)CB)

20 may aceept an honorariam payment and associated inci-
21 dental apenses ftsr a usual afladeacnic activity or activities
22 (lasting not longer than 9 days at any single institution),

23 as by the Attorney General in consultatwri with
24 the Secretary of Education, if such payment is offered hF
25 institution or organisation described in subseeticn (p)(l)
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1 aiid U made for serrtoes candacted &r the benefit of lhat
2 instituiioa or gatiiy and if the alien Us not accepted such
3 payment or o^enses bom more than 5 inatitations or or-
4 gaakationa in the previous 6-oonth period.”.
5 (b) EPFECflVB DATE.--The amendment mads by

6 subsection (a) shall apply to activities occurring on or
7 after the date oftha enactment of this Act.
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