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Amendment to H.R. 2202, as Reported

A*-t^ (Tt
Offered by Mr. Bryant of Texas 

' 7
bnend section 806 to read as follows;

1 SEC, 806. CHANGES RELATING TO H-IB NONIMMIGRANTS,

'Zo

2
3
4
5
6
7
8 

9 

10 

11 

12
13
14
15
16
17
18
19
20 

21 

22

(a) Attestations.—
(1) Compensation LEVEL.—Section

212(ii)(l)(A)(i) (8 U.S.C. 1182(n)(l)(A)(i)) is

amended—

(A) in subclause (I), by inserting “100 per­

cent of’ before “the actual wage level”,

(B) in aubclause (II), by inserting “100 

percent of’ before “the prevailing wage level”, 

and
(C) by adding at the end the following: “is 

offering and will offer during such period the

benefits and additional compensation pro­

vided to similarly-employed workers by the em-
•»

ployer, and”.

(2) Displacement op united states work- 

EBS.—Section 212(n)(l) (8 U.S.C. 1182(h)(1)) is 

amended by inserting after subparagraph (D) the 

following new subparagraph;

“(B) (i) The employer—

“(I) has not, within the six-month period 

prior to the filing of the application, laid off or
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1 Otherwise displaced any United States worter

2 (as defined in clause (ii)), including any worker

3 obtained by contrac±, employee leasing, tem-

4 porary help agreement, or other similar basis,

5 in the occupationaJ dassifieation which is the

6 subject of the application and in which the non-

7 immigrant is intended to be (or is) employed^

8 and

9 “(H) within 90 days Mowing the appliea-

10 tion, and within 90 days before and after the

11 filing of a petition for any H-IB worker pursu-

12 ant to that application, will not lay off or other-

13 wise displace any United States worker in the

14 occupational classification which is the subject

15 of the application and in which the non-

16 hnmigrant is intended to be (or is) employed.

17 “(ii) For purposes of this subparagraph, the

18 term ‘United States worfceti means—

19 “(I) a oitizen or national of the United

20 Statesj

21 “(n) an alien lawfully admitted to the

22 United States for permanent residence; and

23 “(TTT) an alien authorized to be so em-

24 ployed by this Act or by the Attorney (Jeneral
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1 “(iii) For purposes of this subparagraph, the

2 term ‘laid off, with respect to an. employee, means

3 the employee’s loss of employment, other than a dis-

4 charge for cause or a voluntary departure or vol-

5 untaiy retirement.”.
6 (3) RBCRnTTMENT OF UNITED STATES WORK-

7 EES.—Section 212(n)(l) (8 U.S.G. 1182(n)(l)), as

8 amended by paragraph (2), is further amended by

9 inserting after subparagraph (E) the following new

10 subparagraph:

11 “(P) The employer, prior to filing the applica-

12 tion, attempted unsuccessfully and in good faith to

13 recruit a United States worker for the employment

14 that will be done by the alien whose services are

15 being sou^t, using recruitment procedures that

16 meet mdustry-wide standards and offering wages

17 that are at least—

18 “(i) 100 percent of the actual wage level

19 paid by the employer to other individuals with

20 similar experience and qualifications for the

21 specific employment in question, or

22 “(ii) 100 percent of the prevailing wage

23 level for individuals in such employment in the

24 area of employment,

f
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1 wbicliever is greater, based on the best information

2 available as of the date of filing the applicatiori, and

3 offering the same benefits and additional compensa-

.4 tion provided to similarly-employed workers by the

5 _emplpywj’.

6 (4) Depbnt>ence on h-ib workbbs.—Section

7 2l2(n)(l) (8 U.S.C. Il82(n)(l)), as amended by

8 paragraphs (2) and (3), is farther amended by in-

9 setting after subparagraph (F) the following new

10 subparagraph;

11 “(Cr)(i) Whether the employer is dependent on

12 H-IB workers, as defined in clause (ii) and in such

13 regulations as the Secretary of Labor may develop

14 and promulgate in accordance with this paragraph.

15 “(ii) For purposes of danse (i), an employer is

16 ‘dependent on H-IB workers' if the employer—

17 “(I) has fewer than 41 full-time equivalent

18 employees who are employed in the United

19 States and employs four or more

20 nonimmigrants under section

21 101(a)(15)(H)(i)Cb); or

22 “(II) has at least 41 fall-time equivalent

23 employees who are employed in the United

24 States, and emplo}^ nonimmigrants described

25 in section 101(a)(15)(H)(i)(b) in a number that
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1 is equal to at least ten percent of the number

2 of such fuH-time equivalent employees.

3 “(iii) In applying this subparagraph, any group

.4 treated as a single employer under subsection (b),

5 (c). (m), or (o) of section 414 of the Internal Reve-

6 nue Code of 1986 shall he treated as a single em-

7 plover under this subparagraph. Aliens with respect

8 to whom the employer has filed such an application

9 shall be treated as employees, and counted as

10 nonimmigrants under section 101(a)(l5)(H)(i)(b),

11 Tinder this paragraph.'’.

12 (5) Job contractors.—(A) Section 212(n)(l)

13 (8 U.S.C. 1182(n)(l)), as amended by paragraphs

14 (2) through (4), is further amended by inserting

15 after subparagraph (G) the followmg new subpara-

16 graph;

17 ‘‘(H) In the ease of an employer that is a job 

•»18 contractor (within the meaning of regulations pro-
•f

19 mulgated by the Secretary of Labor to carry out this

20 subsection), the contractor will not place any H-IB
•4

21 employee with another employer unless such other

22 employer has executed an. attestation, that the em-

23 ployer is complying and wiU continue to comply with

24 the requirements of this paragraph in the same

25 manner as they apply to the job contractor.”.
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1 (B) Section 212(n)(2) (8 U.S.G. 1182(h)(2)) is

2 amended by adding at the end the following new

3 subparagraph:

.4 “(E) The provisioDS of this paragraph shall apply to

5 complaints respecting a failure of another employer to

6 comply with an attestation described in paragraph (1),

7 that has been made as the result of the requirement im-

8 posed on job contractors under paragraph (1)(H), in the

9 same manner that they apply to complaints of a petirioner

10 with respect to a failure to comply with a condition de-

11 scribed in paragraph (1) by employers generally.”.
12 (b) SfECUjO BmJES FOB EMPLOYERS DEPENDENT

13 ON H-iB Workers.—Section 212(n) (8 U.S.C. 1182(n))

14 is amended by adding at the end the following new para-

15 graph:

16 “(3)(A) No alien may be admitted or provided status

17 as a nonimmigrant described in section

18 101(a)(lo)(H)(i)(b) if the employer who is seeking the

19 services of such alien has attested under paragraph (1)(Q-)

20 that the employer is dependent on H—IB workers unless
%21 the following conditions are met:

22 “(i) The Secretary of Labor has determined

23 and certified to the Secretary of State and the At-

24 tomey General that the employer who is seeking the

25 services of such alien is taking steps described in
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1 subpaxagraph (C) (including having taken the step

2 described in subparagraph (D)).

3 “(ii) The alien has demonstrated to the satis-

.4 faction of the Secretary of State and the Attorney

5 General that the alien has a residence abroad which

6 he has no intention of abandoning.

7 “(B)(i) It is unlawful for a petitioning employer to

8 require, as a condition of employment by such employe,

9 or otherwise, that the fee described in subparagraph

10 (A)(i), or any part of it, be paid directly or mdirectly by

11 the alien whose services are being sought.

12 “(ii) Any person or entity which is detennined, after

13 notice and opportunity for an administratiYe hearing, to

14 have violated clause (i) shall be subject to a civil penalty

15 of $5,000 for each violation, to an administrative order

16 requiring the payment of the fee described in subpara-

17 graph (A)(i), and to disqualification for 1 year from peti-

18 tioning under section 204 or 214(e).
I

19 “(iii) Any amount determined to have been paid, di-

20 reetly or indirectly, to the ftind by the alien whose services

21 were sought, shall be repaid from the fimd or by the em-

22 ployer, as appropriate, to such alien.

23 “(C)(i) An employer who attests imder paragraph

24 (1)(G) to dependence on H—IB workers shall take timefy,

25 significaut, and effective steps (including the step de-



F: \ H2202 \ FLOOR \ BRYATXLOO L 
[H-IB Noninunigraatsl

H.L.C.

8
1 scribed in subparagraph (D)) to recruit and retain sufSl-

2 cient United States workers in order to remove as quickly

3 as reasonably possible the dependence of the employer on 

.4 H-IB workers.

5 “(ii) For purposes of clause (i), steps under clause

6 (i) (in addition to the step described in subparagraph (D))

7 may include the following*.

8 “(I) Operating a program of training eristmg

9 employees who are United States workers in the

10 glrilk needed by the employer, or financing (or other-

11 wise providing for) such employees’ participation in

12 such a training program elsewhere.

13 *^(H) Providing career development programs

14 and other methods of facilitating United States

15 workers in related fields to acquire the skills needed

16 by the employer.

17 “(ill) Paying to employees who are United

18 States workers compensation that is equal in value
I*

19 to more than 105 percent of what is paid to persons

20 similarly employed in the geographic , area.

21 The steps described in this clause shall not be considered

22 to be an exhaustive list of the significant steps that may

23 be taken to meet the requirements of clause (i).

24 “(iii) The steps described in clause (i) shall not be

25 considered effective if the employer has failed to decrease
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1 by at least 10 percent in each of consecutive years

2 the percentage of the employer's total number of employ-

3 ees in the specific employment in which the H-IB workers

4 are employed which is represented by the number of H—

5 IB workers.

6 "(iv) The Attorney General shall not approve peti-

7 tions 61ed under section 204 or 214(c) with respect to an

8 employer that has not, in the prior two years, complied

9 with the requirements of this subparagraph (including

10 subparagraph (D)).

11 “(D)(i) The step described in this subparagraph is

12 payment of an amoimt consistent with clause (ii) by the

13 petitioning employer into a private fimd which is certified

14 by the Secretary of Labor as dedicated to reducing the

15 dependence of employers in the industry of which the peti-

16 tioning employer is a part on new foreign workers and

17 which expends amounts received under this subclause con-

18 sistent with clause (lii).

19 “(ii) An amount is consistent with this clause if it

20 is a percent of the value of the annual compensation (in-

21 eluding wages, benefits, and all other compensation) to be

22 paid to the alien whose services are berng sought, equal

23 to 5 percent in the first year, 7.5 percent in the second

24 3^ar, and 10 percent in the third year.
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1 “(iii) Amounts are expended consistent with this

2 clause if they are expended as follows:

“(I) One-half of the aggregate amounts are ex­

pended for awarding scholarships and fellowships to 

students at colleges and universities in the United 

States who are citizens or lawful permanent resi­

dents of the United States majoring in, or engaging 

in graduate study ot subjects of direct relevance to 

the employers in the same industry as the petition­

ing employer.

“(II) One-half of the aggregate amounts 

are expended for enabling United States work­

ers in the United States to obtain, training in 

occupations required by employers in the same 

industry as the petitioning employer.

(c) Increased Penalties for Misrbpresbnta-

17 TtON.-^ection 212(n)(2)(C) (8 U.S.C. 1182(n)(2)(C)) is

18 amended—

(1) in subparagraph (C) in the matter before 

clause (i), by striking “(1)(C) or (1)(D)” and insert­

ing “(1)(C); (1)(D), (1)(B), or am or to fulfill 
obligations imposed under subsection (b) for employ­

ers defined in subsection (a)(4)”;

(2) in subparagraph (C)(i), by striking 

“$1,000” and inserting “$6,000”;

0

_4
5
6
7

8 

9
10
11
12
13
14
15
16

19
20 

21 

22
23
24
25
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1 - - (3) by amending subparagraph (C)(ii) to reaxi

2 as follows:

3 ”(ii) the Attorney General ahall not approve pe-

4 tdtions filed with respect to that employer (or any

5 employer who is a successor in interest) under see-

6 tion 204 or 214(c) for aliens to he employed by the

7 employer—

8 “(I) during a period of at least 1 year in

9 the case of the first determination of a violation

10 or any subsequent determination of a violation

11 occurring within 1 year of that first violation or

12 any subsequent determination of a nonwillful

13 violation occurring more than 1 year after the

14 first violation;

15 “(n) during a period of at least 5 years in

16 the case of a determination of a wfllfuJ violation

17 occurring more than 1 year after the first viola-

18 tion; and

19 “(HI) at any time in the case of a deter-

20 mination of a willful violation occurring more
•»

21 than 5 years after a violation described in

22 subclause (II).”; and

23 (3) in subparagraph (D), by adding at the end

24 the following: “If a penalty under subparagraph (C)

25 hft-s been imposed in the case of a willful violation,
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1 the Secjretaxy shall impose an additional civil mone-

2 tajy penalty on the employer in an amount equalling

3 twice the amount of backpay.”.

4 (d) Lbiitation on Period op Authorized Adsos-

5 SION.—Section 214(g)(4) (8 U.S.C. 1184(g)(4)) is amende

6 ed—

section
“section

7 (1) by inserting “or

8 10l(a)(15)(H)(ii)(b)” after

9 101(a)(15)(H)(i)(b)”; and

10 (2) by strikmg “6 years” and inserting in lieu

11 thereof “3 years”.

12 (e) Requirement for Eesidencb Abroad.—Sec-

13 tion 10l(a)(15)(H)(i)(b) (8 U.S.C. 1101(a)(15)(H)(i)(b))

14 is amended by inserting ‘Vho has a residence in a foreign

15 country whidh he has no intention of abandoning,” after

16 “212Q)(2),”.

17 (f) Effective Dates.—
•»18 (1) Except as provided in paragraph (2), the

19 amendments maxle by this section shall take e^ect

20 60 days after the date of the enactment of this Act.
•4

21 (2) The amendments made by subsections (d)

22 shall apply with respect to offenses occurring on or

23 after the date of enactment of this Act.
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relating to H-IB NONIMMIGR-^NTS
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uJa'Ii.S'-'’' Of paragraph

DepSdS.t TO Non-H-IB-
SIPlalloP.TlTo??' EUTlOrai.-SMtioo
212(n)(_i (8 U-S.C. 1182(n)(2i) js amended by insertins after

*P’ following new subparagraphs: 
a.eanfln'Sa.'ptyarrhS'i'’"- H-lB.d.paad.ar a„.p.p,,,

-UKl. has fewer than 21 full-time equivalent emplovees 
me?. -
apuiv^;

and III employs H-lB nonimmigrants in a number that is 
equ^ to at least 20 percent of the number of such full-time 
equivalent employees; or

'♦iiiiKl. has at least 151 full-time equivalent emplovees who 
are employed in the United States, and (II) emplovs H-IB 
nor^migrants m a number that is equal to at least 15 percent of the number of such full-time equivalent emplovees. ^

In applying this subparagraph, any group treated as a single em-

r»£rA'/e„re^not an H-lB-dependenc employer.
"iFlfii ^ employer who is an H-IB dependent emplover as de- 

fined m subp^agraph <E) nevertheless be treated as a non-H- 
]^B-nondependent employer for five years on a probationary* status

“II) the employer has demonstrated to the satisfaction of
developed a reasonable plan 

H-IB nonimmigrants over a five-vear 
pen^ to the level of a non-H-lB-dependent employer, and’

(m annual renews of that plan the Secretary of Labor 
^odicate successful implementation of that plan 

^ the employer hM not met the requirements established in this 
clause, the probanonaiy status ends and the employer shall be 
treated as an H-lB-dependent employer until such time as the em- 

^ Secre^* of Labor that it no longer is an 
H_lB.de^ndent employer as defined in subparagraph (E)/

-lu) The probationary program set out in clause li) shall be ef-
?“hl'

12) LlMnTNG APPLICATION OF CERTAIN REqUTREMENTS FOR 
.NON-H-lfl-DEPENDENT EMPLOYERS.—Section 212(n) (8 USC 
I182(n)), as amended bv subsection (a), is funher amended by 
adding at the end the following new paragraph:
-*(6) In carn,-ing out this subsection in the case of an emplover 

that is not an Ff-lB-dependent emplover— ^ '
January 25, 1996 (3:49 p m.) '
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^ is noc required to post a notice at aapplication und“r para 
^ 'worksite IS wTthm the area of intended empiov- 

siich application for such nonimmigrant; and ' 
^ employer has filed and had cenified an applica­

tion under paragraph ilt vv-ich respect to one or more^H-lB 
nonimmig^ts for one or more areas of emploN-ment -

is not required to Hie and have cer 
titled an additional application under paragraph di a-ith 
respMt to such a nonimmigrant for an area of employment not listed in the pre\nous application because the Liplover

such nonimmigrants in such a 
nonhsted area so long as either (I> each such non­
immigrant is not placed in such nonlisted areas for a pe­
riod exceeding 4o workdays in any 12-month period and 
not to exceed 90 workdays in any 36-monch penod. or dlj

place of employment has not changed to a nonhsted area, and
■(liJ the employer is not required to pav per diem and 

transaction costs at any specified rates’ for work per­
formed in such a nonhsted area.". ^

rn ALTHOum- TO INTTIATE COMPL.-MNTS ANDCONDUCT INVEOTCATroNS FOR NON-H-lB-DEPENDENT EMPLOY- 
^-Section 2l2(n)(2KA) (8 U.S.C. ll82(nJ(2»AM is amend-

riod ...___ __ Lwuuvw
may only file such a compU^ji la tn* case oi an w-lB-de- 
pradent employer las defined in subparagraph (E)> or

apphcauon , and v *** a«
(B) by inserting ^er the second sentence the follow­

ing new sentence: -No investigation or hearing shall he 
conducted with respect to a non-H-lB-dependent employer 
except injesponse to a complaint filed under the previous 
sentence. .

(c) No Displacement of American Workers Permitted -(D s^non 212<n)(l) (8 U.fC. U82(n)a» is amendedbiMiSrti^ 
after subpa^r^aph (D) the following new subparagraph:'

(fcKi; If the employer, within the period beginning 6 ending 90 days following the date^f filing 
immediately precedi^ 

petition support^
bj the application, has laid off or lays off any protected mdii-id- 

^ substantially equivalent qualifications and experience 
employment as to which the nonimmigrant is 

sought or IS employed, the employer ivill pay a wage to the 
nonimimgrani that is at least 110 percent o'f the arithmetic 
mean of the last wage earned by all such laid off indinduals 

ieast 110 percent of the arithmetic mean of 
. Che highest wage earned by all such laid off individuals within 

25,1996,3:4® pi, year if the employer reduced the wage of any
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ID J provided m clause (lii), in the case of an H-
la-dependenc employer which emplovs an H-IB non-

w” hT„Xr emp've?

-(It Che nonimmigrant performs his or her duties in 
whole or in part at one ore more worksites owned, oper­
ated^ or controlled bv such other employer, and

"til* there are indicia of an emplb%-nient relationship 
betw^n the nonimmigrant and such other emplover.

“ employers placement
ot an w-iH nonimmigrant wnth another employer if-

-(It the ocher employer has e.vecuted an attestation 
that It, within the period beginning 6 months befort and 
ending 90 days after the date of filing of the application 
or during the 90 days immediately preceding and follown- 
the date of filing of ^y visa petition supported by the ap" 
plwauion, has not laid off and wiU not lay off anv protected 
individual substantially equivalent qualifications and 
^\penence in the specific employment as to which the H- 
IB nonimmigrant is being sought, or

-fll) the employer pays a wage to the'nonimmigrant 
that is at least 110 percent of the arithmetic mean of the 
last wage earned by all such laid off individuals (or. if 
^eater, at least 110 percent of the arithmetic mean of the 
lughest wage earned by all such laid off indmduals within 
the most recent year if the ocher emplover reduced the 
wage of any such, laid off individual during such vear other 
than m aword^ce with a general companr.wide* reduction 
of wages for substantially all employees).
'(ivi For purposes of this subparagraph, the term ‘laid off. 

with respect to an individual- uu.
“(I) refere to the individual's loss of emplo\*ment, other 

tnan a discharge for inadequate performance', cause, vol, 
unt^* departure, or retirement, and 

• j include any situation in which the indi­
vidual mi-olved is offered, as an alternative to such loss of 
employment, a similar job opportunity with the same em­
ployer (Of with the H-lB-dependent employer described in 
clauM (u)) carrying ^uivalent or higher compensation and 
benefits as the position from which the employee was laid 
°“^^*8»tdless of whether or not the employee' accepts the

. purposes of this subparagraph, the term 'protected
individual means an individual who—

"(Ii is a citizen or national of the United States, or 
-(H) IS an ^ien who is lawfully admitted for perma­

nent residence, is granted the status of an alien laivfuUy 
admitted for temporaiy residence under section 210(a), 

245(a)(l;, is admitted as a refugee under sec-
Janu.,ya5 p.„., 20S
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i2t Section 2l2(nW2i (S L'.S.C. I18‘^n<c5)t k

ure of an other employer to complv with an attestatinn j
SaKSViv “'t' «">' ar.h“TplJ'£^=m''

<d. I-NCft^ED PENALTiES^Section 2l2(n.<2) is amended- 

(2» by amending subparagraph (Cl(ii> to read as follows-
.-i.h r‘la;^ t“‘Lr,p?pK
™pT,4Vbrs’„x»-■« ■=•

^ case of the
^ '^olaclon or any subsequent deter- 

mination of a %nolation occurring within one year of chat
sy^’Sequent detenriination of a fiS^^ouiion-^“°“ oceumng more than one year after the

P dpi® tiTbif
one year after the fu-st violation; and
willfilPiil/** ^ determination of a

ffisss snsuS°?i,'S's>r ■'•'“•' ” ™-in^ “If adding at the end the foUow-
Sf ™‘'P®«>eraph (C» has been imposed in
Ikl fl ? ^ violation, the Secretary shall im^se on

(8 U s’r PRfVAkiNG Wage Levh—Section 2l2(m
[h^amenV^A^K.! subsections (a» and fb)(2), is fiir-
ther^^ended by addii^ at the end the follon-ing new paragraph: 

(7) In compuciiif the orevailimy Iwai fnw ______ _•__ i

ana suDsection (aMbnA; in the case of an emplov^ee of 
education (as defined in section I201<ai of the Higher Education Act of 1965i, or a related or affiliated non- 

a nonprofit scientific research organization the 
prevafiing wage level shall only take into account emplovee's at 
such msnrutions and entities in the area of emplovment ^ '

(li in the matter in paragraph (U before subparagraph <A) 
bj inserting (in this subsection referred to as an 'H-IB non-
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(2i in paragraph (IKA), by striking "noninimieranc de• and Wing^tf-IB non

(gi Effective Dates.-
<1) Except as ocher^-ise provided in this subs<»rtinn 

amendments made this section shall take effect on the’date

Kj5Ssste““"W»
SEC- sat. VALIOm- of period of visas.

(a) Extension of V.uidity of Immigr.x.nt Visas to e, Months.-Swtion 22Kc. (8 L'.S.C. 1201(cii is amended b^^sthkin- 
four months and inserting 'six months'. '

(b» Acthorizing .-Xpplic.vtion of REcrpRocrPi' Rlte for vov WIMICR.^ Visa in- Case OF Refl^CEES and PERilSiT rS:.’
’ DE^TC.-Such section is further amended bv inserting ^fore the

fn?hL?s?cf sentence the foUo«-mg; -?e.xcept that
‘^^"onals of a foreign country and who either are granted refugee status and firmly resettled in another 

granted permanent residence and residing in another fore^ countrj', the Secretan* of State mav prescribe the perrod of validity of such a visa based' upon the t“ atS^rii!^ 
by that other foreign countiy to alien refugees and permSent reS 
dents, respectively, in the United States". permanent rest-
SEC. MS.

propnsMii, Act 1995 IPubUc Uw lOS^lT, 108 St« "“IliT
pended by stn^ng all that follows “equalling- through 'ap? 
tion. and inserting “S2.500’. t^ugn appiica

(bi ELj.vp;.^nON OF LauT.siTrON.-Section 212 i8 U.S.C.
IS amended by striking subsection (o).

EFFEcnvt:^ DA-re.—The amendments made bv this section 
tiSber^Sof adjustment of status filed afteTsep-

SEC 809. LBHTED ACCESS TO CERTAIN CONFIDENTIAL INS FILES 
1253s(o<sS°b5S3^i”°°’^'-®“'“” 2«A,c,<5. <8 U.S.C.

(1) by redesigr^ting subparagraphs (Aj through (C) as 
clauses m through <m), respectively; “

-Neither’ and inserting -(A) E.xcept as pro- 
vnded m this paragraph, neither ; ^ ^

(3l by redesignating the last sentence as subparagraph (D);
(41 by stnipng the semicolon and inserting a period;
(01 by striking 'e-tcept that the” and inserting the follow-

mg'.
-(B) The";
(6) by inserting after subparagraph (B), as created bv the 

IS, ,M6 ,3:., „ bl' pcrasraph ,3.. th. folio,.icj:
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Record Type: Record

To:

cc:

Julie A. Fernandes/OPD/EOP

Subject: Abraham - H-1B bill

Attached is Abraham's H-1B bill - I can't seem to find a Kennedy/Feinstein bill - any clues you can 
give me on this one?

S1723.is
S 1723 IS 
105th CONGRESS 
2d Session
To amend the Immigration and Nationality Act to assist the United 
States to remain competitive by increasing the access of United 
States firms and institutions of higher education to skilled 
personnel and by expanding educational and training opportunities 
for American students and workers.

IN THE SENATE OF THE UNITED STATES 
March 6, 1998

Mr. ABRAHAM (for himself, Mr. HATCH, Mr. MCCAIN, Mr. DEWINE and Mr.
SPECTER) introduced the following bill; which was read twice 
and referred to the Committee on the Judiciary 

A BILL
To amend the Immigration and Nationality Act to assist the United 
States to remain competitive by increasing the access of United 
States firms and institutions of higher education to skilled 
personnel and by expanding educational and training opportunities 
for American students and workers.
[Italic->] Be it enacted by the Senate and House of 

Representatives of the United States of America in Congress 
assembled, [<-ltalic]
SECTION 1. SHORT TITLE; REFERENCES IN ACT.

(a) SHORT TITLE- This Act may be cited as the 'American 
Competitiveness Act'.

(b) REFERENCES IN ACT- Except as otherwise specifically provided 
in this Act, whenever in this Act an amendment or repeal is 
expressed as an amendment to or a repeal of a provision, the 
reference shall be deemed to be made to the Immigration and 
Nationality Act (8 U.S.C. 1101 et seq.).
SEC. 2. FINDINGS.

Congress makes the following findings:
(1) American companies today are engaged in fierce 

competition in global markets.
(2) Companies across America are faced with severe high skill 

labor shortages that threaten their competitiveness.
(3) The National Software Alliance, a consortium of concerned



government, industry, and academic leaders that includes the 
United States Army, Navy, and Air Force, has concluded that 
'The supply of computer science graduates is far short of the 
number needed by industry.'. The Alliance concludes that the 
current severe understaffing could lead to inflation and lower 
productivity.

(4) The Department of Labor projects that the United States 
economy will produce more than 130,000 information technology 
jobs in each of the next 10 years, for a total of more than 
1,300,000.

(5) Between 1986 and 1995, the number of bachelor's degrees 
awarded in computer science declined by 42 percent. Therefore, 
any short-term increases in enrollment may only return the 
United States to the 1986 level of graduates and take several 
years to produce these additional graduates.

(6) A study conducted by Virginia Tech for the Information 
Technology Association of America estimates that there are more 
than 340,000 unfilled positions for highly skilled information 
technology workers in American companies.

(7) The Hudson Institute estimates that the unaddressed 
shortage of skilled workers throughout the United States 
economy will result in a 5-percent drop in the growth rate of 
GDP. That translates into approximately $200,000,000,000 in 
lost output, nearly $1,000 for every American.

(8) It is necessary to deal with the current situation with 
both short-term and long-term measures.

(9) In fiscal year 1997, United States companies and 
universities reached the cap of 65,000 on H-1B temporary visas 
a month before the end of the fiscal year. In fiscal year 1998 
the cap is expected to be reached as early as May if Congress 
takes no action. And it will be hit earlier each year until 
backlogs develop of such a magnitude as to prevent United 
States companies and researchers from having any timely access 
to skilled foreign-born professionals.

(10) It is vital that more American young people be 
encouraged and equipped to enter technical fields, such as 
mathematics, engineering, and computer science.

(11) If American companies cannot find home-grown talent, and 
if they cannot bring talent to this country, a large number are 
likely to move key operations overseas, sending those and 
related American jobs with them.

(12) Inaction in these areas will carry significant 
consequences for the future of American competitiveness around 
the world and will seriously undermine efforts to create and 
keep jobs in the United States.

SEC. 3. INCREASED ACCESS TO SKILLED PERSONNEL FOR UNITED STATES 
COMPANIES AND UNIVERSITIES.

(a) ESTABLISHMENT OF H1-C NONIMMIGRANT CATEGORY-
(1) IN GENERAL- Section 101 (a)(1 5)(H)(i) (8 U.S.C.

1101(a)(15)(H)(i)) is amended-
(A) by inserting 'and other than services described in 

clause (c)' after 'subparagraph (O) or (P)'; and
(B) by inserting after 'section 212(n)(1)' the following:

', or (c) who is coming temporarily to the United States to



perform labor as a health care worker, other than a 
physician, if the alien qualifies for the exemption from 
the grounds of inadmissibility described in section 
212(a)(5)(C)'.

(2) TRANSITION RULE- Any petition filed prior to the date of 
enactment of this Act, for issuance of a visa under section 
101 (a)(1 5)(H)(i)(b) of the Immigration and Nationality Act on 
behalf of an alien described in the amendment made by paragraph 
(1)(B) shall, on and after that date, be treated as a petition 
filed under section 101 (a)(1 5)(H)(i)(c) of that Act, as added 
by paragraph (1).

(b) ANNUAL CEILINGS FOR H1-B AND H1-C WORKERS-
(1) AMENDMENT OF THE INA- Section 214(g)(1) (8 U.S.C.

11 84(g)(1)) is amended to read as follows:
' (g)(1) The total number of aliens who may be issued visas or 

otherwise provided nonimmigrant status during any fiscal year- 
' (A) under section 101 (a)(1 5)(H)(i)(b)-

' (i) for each of fiscal years 1992 through 1997, may not 
exceed 65,000,

' (ii) for fiscal year 1 998, may not exceed 2 times the 
number of aliens issued visas or otherwise provided 
nonimmigrant status between October 1, 1997, and March 31, 
1998,

'(iii) for fiscal year 1999, may not exceed the number 
determined for fiscal year 1998 under such section, minus 
10,000, plus the number of unused visas under subparagraph 
(B) for the fiscal year preceding the applicable fiscal 
year, and

' (iv) for fiscal year 2000 and each applicable fiscal 
year thereafter, may not exceed the number determined for 
fiscal year 1998 under such section, minus 10,000, plus the 
number of unused visas under subparagraph (B) for the 
fiscal year preceding the applicable fiscal year, plus the 
number of unused visas under subparagraph (C) for the 
fiscal year preceding the applicable fiscal year;

'(B) under section 101 (a)(1 5)(H)(ii)(b), beginning with 
fiscal year 1992, may not exceed 66,000; or 

' (C) under section 101 (a)(1 5)(H)(i)(c), beginning with fiscal 
year 1999, may not exceed 10,000.

For purposes of determining the ceiling under subparagraph (A)
(iii) and (iv), not more than 25,000 of the unused visas under 
subparagraph (B) may be taken into account for any fiscal year.'.

(2) TRANSITION PROCEDURES- Any visa issued or nonimmigrant 
status otherwise accorded to any alien under clause (i)(b) or 
(ii)(b) of section 101 (a)(1 5)(H) of the Immigration and 
Nationality Act pursuant to a petition filed during fiscal year 
1998 but approved on or after October 1, 1998, shall be counted 
against the applicable ceiling in section 214(g)(1) of that Act
for fiscal year 1998 (as amended by paragraph (1) of this 
subsection), except that, in the case where counting the visa 
or the other granting of status would cause the applicable 
ceiling for fiscal year 1998 to be exceeded, the visa or grant 
of status shall be counted against the applicable ceiling for 
fiscal year 1999.



SEC. 4. EDUCATION AND TRAINING IN SCIENCE AND TECHNOLOGY.
(a) DEGREES IN MATHEMATICS, COMPUTER SCIENCE, AND ENGINEERING- 

Subpart 4 of part A of title IV of the Higher Education Act of 1965
(20 U.S.C. 1070c et seq.) is amended-

(1) in section 415A(b)(1) (20 U.S.C. 1070c(b)(1))-
(A) by striking ' $105,000,000 for fiscal year 1 993' and 

inserting ' $1 55,000,000 for fiscal year 1999'; and
(B) by inserting ', of which the amount in excess of 

$25,000,000 for each fiscal year that does not exceed 
$50,000,000 shall be available to carry out section 41 5F 
for the fiscal year' before the period; and

(2) by adding at the end the following:
'SEC. 41 5F. DEGREES IN MATHEMATICS, COMPUTER SCIENCE, AND 

ENGINEERING.
'(a) ALLOTMENTS AND GRANTS- From amounts made available to carry 

out this section under section 415A(b)(1) for a fiscal year, the 
Secretary shall make allotments to States to enable the States to 
pay not more than 50 percent of the amount of grants awarded to 
low-income students in the States.

' (b) USE OF GRANTS- Grants awarded under this section shall be 
used by the students for attendance on a full-time basis at an 
institution of higher education in a program of study leading to an 
associate, baccalaureate or graduate degree in mathematics, 
computer science, or engineering.

'(c) COMPARABILITY- The Secretary shall make allotments and 
grants shall be awarded under this section in the same manner, and 
under the same terms and conditions, as-

'(1) the Secretary makes allotments and grants are awarded 
under this subpart (other than this section); and 

'(2) are not inconsistent with this section.'.
(b) DATA BANK; TRAINING-

(1) IN GENERAL- The Secretary of Labor shall-
(A) establish or improve a data bank on the Internet that 

facilitates-
(i) job searches by individuals seeking employment in 

the field of technology; and
(ii) the matching of individuals possessing 

technology credentials with employment in the field of 
technology; and

(B) provide training in information technology to 
unemployed individuals who are seeking employment.

(2) AUTHORIZATION OF APPROPRIATIONS- There are authorized to 
be appropriated for fiscal year 1999 and each of the 4 
succeeding fiscal years—

(A) $8,000,000 to carry out paragraph (1)(A); and
(B) $10,000,000 to carry out paragraph (1)(B).

SEC. 5. INCREASED ENFORCEMENT PENALTIES AND IMPROVED OPERATIONS.
(a) INCREASED PENALTIES FOR VIOLATIONS OF H1-B OR H1-C PROGRAM- 

Section 212(n)(2)(C) (8 U.S.C. 1182(n)(2)(C)) is amended-
(1) by striking 'a failure to meet' and all that follows 

through 'an application-' and inserting 'a willful failure to 
meet a condition in paragraph (1) or a willful 
misrepresentation of a material fact in an application-'; and

(2) in clause (i), by striking '$1,000'and inserting '$5,000'.



(b) SPOT INSPECTIONS DURING PROBATIONARY PERIOD- Section 
212(n)(2) (8 U.S.C. 1182(n)(2)) is amended-

(1) by redesignating subparagraph (D) as subparagraph (E); and
(2) by inserting after subparagraph (C) the following:

' (D) The Secretary of Labor may, on a case-by-case basis, subject 
an employer to random inspections for a period of up to five years 
beginning on the date that such employer is found by the Secretary 
of Labor to have engaged in a willful failure to meet a condition 
of subparagraph (A), or a misrepresentation of material fact in an 
application.'.

(c) EXPEDITED REVIEWS AND DECISIONS- Section 214(c)(2)(C) (8 
U.S.C. 1184(c)(2)(C)) is amended by inserting 'or section
101 (a)(1 5)(H)(i)(b)' after 'section 101 (a)(1 5)(L)'.

(d) DETERMINATIONS ON LABOR CONDITION APPLICATIONS TO BE MADE BY 
ATTORNEY GENERAL-

ID IN GENERAL- Section 101 (a)(1 5)(H)(i)(b) (8 U.S.C.
1101 (a)(15)(H)(i)(b)) is amended by striking ' with respect to 
whom' and all that follows through 'with the Secretary' and 
inserting 'with respect to whom the Attorney General determines 
that the intending employer has filed with the Attorney General'.

(2) CONFORMING AMENDMENTS- Section 212(n) (8 U.S.C.
11 82(n)(1)) is amended-

(A) in paragraph (1 )-
(i) in the first sentence, by striking 'Secretary of 

Labor' and inserting 'Attorney General';
(ii) in the sixth and eighth sentences, by inserting 

'of Labor' after 'Secretary' each place it appears;
(iii) in the ninth sentence, by striking 'Secretary 

of Labor' and inserting 'Attorney General';
(iv) by amending the tenth sentence to read as 

follows: ' Unless the Attorney General finds that the 
application is incomplete or obviously inaccurate, the 
Attorney General shall provide the certification 
described in section 101 (a)(1 5)(H)(i)(b) and adjudicate 
the nonimmigrant visa petition.'; and

(v) by inserting in full measure margin after 
subparagraph (D) the following new sentence: 'Such 
application shall be filed with the employer's petition 
for a nonimmigrant visa for the alien, and the Attorney 
General shall transmit a copy of such application to 
the Secretary of Labor.'; and

(B) in the first sentence of paragraph (2)(A), by 
striking 'Secretary' and inserting 'Secretary of Labor'.

(e) PREVAILING WAGE CONSIDERATIONS- Section 101(a) (8 U.S.C.
1101 (a)) is amended by adding at the end the following:

'(50) The term 'prevailing wage' means the following:
' (A) If the job opportunity is subject to a wage 

determination in the area under the Act of March 3, 1931 
(commonly known as the Davis-Bacon Act (40 U.S.C. 276a et 
seq.)), or the Service Contract Act of 1965 (41 U.S.C. 351 et 
seq.), the prevailing wage shall be the rate required under 
such Acts.

' (B) If the job opportunity is not covered by a prevailing 
wage determined under the Acts referred to in subparagraph (A),



the prevailing wage shall be--
' (i) the rate of wages to be determined, to the extent 

feasible, by adding the wage paid to workers similarly 
employed in the area of intended employment and dividing 
the total by the number of such workers, except that the 
wage set forth in the application shall be considered as 
meeting the prevailing wage standard if it is within 5 
percent of the average rate of wages; or 

' (ii) if the job opportunity is covered by a collective 
bargaining agreement, the wage rate set forth in the 
agreement shall be considered as not adversely affecting 
the wages of United States workers similarly employed and 
shall be considered the 'prevailing wage'.

' (C) A prevailing wage determination made pursuant to this 
section shall not permit an employer to pay a wage lower than 
that required under any other Federal, State, or local law.

' (D) For purposes of this section:
'(i) The term 'similarly employed' means having 

substantially comparable jobs in the occupational category 
in the area of intended employment, except that, if no such 
workers are employed by employers other than the employer 
applicant in the area of intended employment, the term 
'similarly employed' means­

'll) having jobs requiring a substantially similar 
level of skills within the area of intended employment;

' (II) if there are no substantially comparable jobs 
in the area of intended employment, having 
substantially comparable jobs with employers outside of 
the area of intended employment.

' (ii) The term ' substantially comparable jobs' means jobs 
with substantially comparable employers, taking into 
account size, profit or nonprofit classification, start-up 
or mature business operations, the specific industry, 
public or private sector, status as an academic 
institution, or other defining characteristics which the 
employer can demonstrate result in a distinct wage scale 
from the industry at large.

'(iii) The term 'similarly employed' shall be construed 
to require separate average rates of wage taking into 
account such factors as years of experience, academic 
degree, educational institution attended, grade point 
average, publications or other distinctions, personal 
traits deemed essential to job performance, specialized 
training or skills, competitive market factors, or any 
other factors typically considered by employers within the 
industry.

' (iv) Employers may use either government or 
nongovernment published surveys, including industry, 
region, or statewide wage surveys, to determine the 
prevailing wage, which shall be considered correct and 
valid where the employer has maintained a copy of the 
survey information.'.

(f) POSTING REQUIREMENT- Section 212(n)(1 )(C)(ii) (8 U.S.C.



11 82{n)(1 )(C)(ii)) is amended to read as follows:
' (ii) if there is no such bargaining representative, has 

provided notice of filing to the employer's employees in 
the occupational classification through such methods as 
physical posting in a conspicuous location at the 
employer’s place of business, or electronic posting through 
an internal job bank, or electronic notification available 
to employees in the occupational classification.'.

SEC. 6. ANNUAL REPORTS ON H1-B VISAS.
Section 21 2(n) (8 U.S.C. 1182(n)) is amended by adding at the end 

the following:
' (3) Using data from petitions for visas issued under section 

101 (a)(1 5)(H)(i)(b), the Attorney General shall annually submit 
the following reports to Congress:

' (A) Quarterly reports on the numbers of aliens who were 
provided nonimmigrant status under section 
101 (a)(1 5)(H)(i)(b) during the previous quarter and who 
were subject to the numerical ceiling for the fiscal year 
established under section 214(g)(1).

' (B) Annual reports on the occupations and compensation 
of aliens provided nonimmigrant status under such section 
during the previous fiscal year.'.

SEC. 7. LIMITATION ON PER COUNTRY CEILING WITH RESPECT TO 
EMPLOYMENT-BASED IMMIGRANTS.

(a) SPECIAL RULES- Section 202(a) (8 U.S.C. 1152(a)) is amended 
by adding at the end the following new paragraph:

'(5) RULES FOR EMPLOYMENT-BASED IMMIGRANTS-
'(A) EMPLOYMENT-BASED IMMIGRANTS NOT SUBJECT TO PER 

COUNTRY LIMITATION IF ADDITIONAL VISAS AVAILABLE- If the 
total number of visas available under paragraph (1), (2),
(3), (4), or (5) of section 203(b) for a calendar quarter 
exceeds the number of qualified immigrants who may 
otherwise be issued such visas, the visas made available 
under that paragraph shall be issued without regard to the 
numerical limitation under paragraph (2) of this subsection 
during the remainder of the calendar quarter.

'(B) LIMITING FALL ACROSS FOR CERTAIN COUNTRIES SUBJECT 
TO SUBSECTION (e)- In the case of a foreign state or 
dependent area to which subsection (e) applies, if the 
total number of visas issued under section 203(b) exceeds 
the maximum number of visas that may be made available to 
immigrants of the state or area under section 203(b) 
consistent with subsection (e) (determined without regard 
to this paragraph), in applying subsection (e) all visas 
shall be deemed to have been required for the classes of 
aliens specified in section 203(b).'.

(b) CONFORMING AMENDMENTS-
(1) Section 202(a)(2) (8 U.S.C. 11 52(a)(2)) is amended by 

striking 'paragraphs (3) and (4)' and inserting 'paragraphs 
(3), (4), and (5)'.

(2) Section 202(e)(3) (8 U.S.C. 1152(e)(3)) is amended by 
striking 'the proportion of the visa numbers' and inserting 
'except as provided in subsection (a)(5), the proportion of the 
visa numbers'.



(c) ONE-TIME PROTECTION UNDER PER COUNTRY CEILING- 
Notwithstanding section 214(g)(4) of the Immigration and 
Nationality Act, any alien who-

(1) as of the date of enactment of this Act is a 
nonimmigrant described in section 101 (a)(1 5)(H)(i) of that Act;

(2) is the beneficiary of a petition filed under section 
204(a) for a preference status under paragraph (1), (2), or (3) 
of section 203(b); and

(3) would be subject to the per country limitations 
applicable to immigrants under those paragraphs but for this 
subsection,

may apply for and the Attorney General may grant an extension of 
such nonimmigrant status until the alien's application for 
adjustment of status has been processed and a decision made thereon. 
SEC. 8. ACADEMIC HONORARIA.

Section 21 2 (8 U.S.C. 1182) is amended by adding at the end the 
following new subsection:

' (p) Any alien admitted under section 101 (a)(1 5)(B) may accept an 
honorarium payment and associated incidental expenses for a usual 
academic activity or activities, as defined by the Attorney General 
in consultation with the Secretary of Education, if such payment is 
offered by an institution of higher education (as defined in 
section 1201(a) of the Higher Education Act of 1965) or other 
nonprofit entity and is made for services conducted for the benefit 
of that institution or entity.'.
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April 23,1998
Administration Position Regarding H-IB Legislation

The Administration has committed to pursuing both reforms to the H-IB visa program and 
inereased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) IN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith steps to recruit and retain shall be defined as:

(a) the employer taking at least two of the following actions in a manner 
reasonably designed to attract and retain U.S. workers:

(i) widespread advertising of the relevant job openings to both current 
and propective employees (e.g., through America’s Job Bank, 
participation in job fairs, the Internet, intranet, employer 
newsletters, general circulation publications, professional journals 
and magazines);

(ii) provision of meaningful monetary incentives (such as paying 
above the prevailing wage or paying bonuses and training subsidies 
not included in the base compensation package);

(Hi) operation of an employer-financed training program at the
employer’s facility or financing (or otherwise providing for) a 
training program elsewhere which provides the means for its 
employees to enhance their skills to meet the needs of the 
employer.

(b) With respect to current employees who have applied to or expressed 
interest in the availble position, that the employer has considered whether 
these applicants could be given additional training within a reasonable 
period of time to be able to fill the available position.

(c) The employer did not receive applications from any U.S worker or offered 
employment to any U.S. worker who has substantially equivalent 
qualifications and experience to the temporary foreign worker offered 
employment.



(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or 
its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F)(1) The employer 

(a)

and

(b)

has not, within the 90-day period prior to the filing of the application, laid 
off or otherwise displaced any United States worker (as defined in 
subparagraph (B)), including a worker obtained by contract, employee 
leasing, temporary help agreement, or other similar basis, who has 
substantially equivalent qualifications and experience in the specialty 
occupation in which the nonimmigrant is intended to be (or is) employed;

will not lay off or otherwise knowingly displace, during the 90-day period 
following the filing of the application, or during the 90-day period 
immediately preceding and following the filing of any visa petition 
supported by the application, any United States worker, including any 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant is 
intended to be (or is) employed.

(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means —

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability



Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 2I2(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended --

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, where 
there is no complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the 
employer;

(b) an employer whose domestic workforce is comprised of more than 10% 
HIB workers or is seeking to employ HIB workers as more than 10% of 
its U.S. workforce;

(c) an employer has laid off or otherwise displaced more than 15% of its U.S. 
workforce or 500 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of 
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(III) in paragraph (2), by adding at the end the following new subparagraph:



“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of applicants, employees, or former 
employees; or a mis-representation of a material fact contained in (1)(A), (1)(B), (1)(C) 
or(l)(D)-

(i) the Secretary shall notify the Attorney General of such finding and may, in 
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”

Note: This language is incomplete. Our goal is to craft language that permits the Secretary to 
retain all of her current authority to sanction employers, but that limits that authority with regard 
to the two new attestations.

VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor.. . .

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an



administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing 
fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.

VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

• Only individuals with a minimum of a master’s degree (or equivalent) in math, science, 
or engineering are eligible for an “H-IC” visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

• The “H-1C” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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S. 1878

To amend the Immigration and Nationality Act to authorize a temporary increase in the number of 
skilled foreign workers admitted to the United States, to improve efforts to recruit United States 
workers in lieu of foreign workers, and to enforce labor conditions regarding nonimmigrant aliens.

IN THE SENATE OF THE UNITED STATES

March 27, 1998

Mr. KENNEDY (for himself and Mrs. FEINSTEIN) introduced the following bill; which was read 
twice and referred to the Committee on the Judiciary

A BILL

To amend the Immigration and Nationality Act to authorize a temporary increase in the number of 
skilled foreign workers admitted to the United States, to improve efforts to recruit United States 
workers in lieu of foreign workers, and to enforce labor conditions regarding nonimmigrant aliens.

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the 'High-Tech Immigration and United States Worker Protection 
Act'.

SEC. 2. TEMPORARY INCREASE IN SKILLED FOREIGN WORKERS.

Section 214(g)(1) of the Immigration and Nationality Act (8 U.S.C. 1184(g)(1)) is amended 
to read:

'(g)(1) The total number of aliens who may be issued visas or otherwise provided 
nonimmigrant status during any fiscal year-



•i, ■

'(A) under section 101 (a)(15)(H)(i)(b), may not exceed--

'(i) 90,000 in each of fiscal years 1998, 1999, and 2000, or

' (ii) 65,000 in fiscal year 2001 or any fiscal year thereafter,

except that in each of fiscal years 1999 through 2000, not more than 5,000 of the 
visas or grants of status may be provided to aliens described in section 212(a)(5)(C); 
and

'(B) under section 101 (a)(15)(H)(ii)(b), may not exceed-

' (i) 41,000 in each of fiscal years 1998, 1999, and 2000, or 

' (ii) 66,000 in fiscal year 2001 or any fiscal year thereafter.'.

SEC. 3. GAO STUDY AND REPORT ON LABOR MARKET NEEDS.

(a) STUDY- The Comptroller General of the United States shall conduct a study assessing 
labor market needs for workers with high technology skills and the extent to which job 
openings requiring workers with high technology skills are likely to be unfilled in each of the 
fiscal years 2001 through 2006.

(b) REPORT- Not later than October 1, 2000, the Comptroller General shall submit a 
report containing the results of the study described in subsection (a) to the Committees on 
the Judiciary of the House of Representatives and the Senate. The report shall also address 
the effect on the high technology labor market of the following:

(1) The downsizing of the defense sector.

(2) The increase in productivity in the computer industry.

(3) The redeployment of workers dedicated to year 2000 projects.

SEC. 4. INVESTMENT IN TRAINING HIGH TECHNOLOGY WORKERS.

(a) IN GENERAL- There is established in the Department of Labor a $100,000,000 fund
to assist United States workers to obtain skills that employers indicate are in short supply as 
evidenced by filings of Labor Condition Applications filed for aliens described in section 
101 (a)(15)(H)(i)(b) of the Immigration and Nationality Act, of which not less than 85 
percent shall be available for the activities described in subsection (b).

(b) LOAN PROGRAM-

ID IN GENERAL- There is established in the Department of Labor a program to 
provide individuals with loans to obtain training necessary for employment in those 
occupations which are in high demand as evidenced by filings of Labor Condition 
Applications by employers for aliens described in section 101 (a)(1 5)(H)(i)(b) of the 
Immigration and Nationality Act. This loan program shall be administered from the 
funds referred to in section 212(n)(3)(B). Loans provided under this section shall not 
exceed $10,000 a person.

(2) PROGRAM REQUIREMENTS- The Secretary of Labor shall establish criteria



for implementing the loan program described in subsection (a), which include the 
following:

(A) QUALIFICATIONS OF INDIVIDUALS- The loan program shall 
provide that individuals receiving a loan under this section-

(i) have sufficient education or experience to enable them to qualify for 
employment in high technology industries with limited additional training;

(ii) are of working age and are United States citizens or qualified aliens 
described in section 431 of the Personal Responsibility and Work 
Reconciliation Act of 1996 (8 U.S.C. 1641); and

(iii) repay the loan in full not later than 4 years after completing the 
training for which the individual received the loan.

(B) CERTIFICATION-

(i) FISCAL YEARS 1999-2001- For each of fiscal years 1999 through 
2001, the loan program shall be available only for training courses that 
the Secretary of Labor has certified as appropriate to obtain 
employment in high technology industries in the United States.

(ii) FISCAL YEAR 2002 AND THEREAFTER- For fiscal year 2002,
and each fiscal year thereafter, the loan program shall be available only 
for training courses certified by the Secretary of Labor as appropriate to 
fill the occupations which are in high demand as evidenced by filings

of Labor Condition Applications by employers for aliens described in section 101 (a)(1 5){H)(i)(b) 
of the Immigration and Nationality Act.

(C) OTHER CRITERIA- The Secretary of Labor shall establish such other 
criteria as the Secretary determines to be appropriate with respect to certifying 
courses that qualify for the loan program, identifying individuals who qualify for 
loans under the program, and carrying out the provisions of this section.

(c) LABOR DEPARTMENT GRANT PROGRAM TO CREATE REGIONAL SKILLS 
ALLIANCES-

(1) IN GENERAL- The Secretary of Labor, in consultation with the Secretary of 
Commerce and the Secretary of Education, shall provide 'seed' grants to eligible 
entities described in subsection (b) to assist such entities in creating Regional Skills 
Alliances. The purpose of these Regional Skills Alliances will be to help industry 
organize the labor market to better meet their needs by-

(A) improving the job skills of American workers necessary for employment in 
specific industries and occupations; and/or

(B) assessing and developing strategies to address critical skills needs at the 
local. State, regional, and national levels.

(2) ELIGIBLE ENTITIES-

(A) IN GENERAL- An eligible entity described in this subsection is a



consortium that consists of, but is not limited to, 2 or more of the following:

(i) Employers.

(ii) Labor organizations.

(iii) State and local governments.

(iv) Private Industry Councils or successor entities.

(v) Postsecondary educational institutions.

(vi) Nonprofit organizations that represent businesses or industries.

(vii) Nonprofit training organizations.

(B) ADDITIONAL REQUIREMENT- To the maximum extent practicable, 
each business, organization, or government that forms an eligible entity under 
paragraph (1) shall be located in the same geographic region of the United 
States.

(3) MAXIMUM AMOUNT AND TIMING OF GRANTS- The amount of a grant 
provided to an eligible entity under paragraph (1) may not exceed $2,000,000 for an 
18-month grant period and may be provided to that eligible entity only for a maximum 
of 2 such grant periods.

(4) APPLICATION- The Secretary may not provide a grant under paragraph (1) to
an eligible entity unless such entity submits to the Secretary an application containing 
such information as the Secretary may reasonably require.

(5) USE OF AMOUNTS- In carrying out the program described in paragraph (1), 
the eligible entity may, to the extent that such activities build on and supplement 
activities already underway as opposed to duplicating or substituting for current 
activities, provide for-

(A) an identification of local. State, regional, and national skills needs;

(B) an assessment of the extent to which United States workers are being 
educated and trained in needed critical skills;

(C) the development of strategies to better focus existing training and education 
investments on rapidly expanding occupations;

(D) the provision of improved occupational information and projections;

(E) an assessment of training and job skill needs for specific industries;

(F) development of a sequence of skill standards that are benchmarked to 
advanced industry practices for specific industries;

(G) development of curriculum and training methods;

(H) identification and development of training providers;



(I) development of apprenticeship programs; and

(J) development of training programs for dislocated workers.

(6) ADDITIONAL CRITERIA FOR GRANTS- In making grants under this 
subsection, the Secretary shall-

(A) use a peer review process to award grants;

(B) give preference to the extent to which applications provide funds from 
non-Federal sources to match Federal funds; and

(C) give preference to applications that demonstrate significant collaboration 
with major stakeholders in the State and local workforce development system, 
particularly Private Councils and labor organizations.

(7) NATIONAL ALLIANCE FOR HIGH-TECHNOLOGY SKILLS- The grants
for Regional Skills alliances will be complemented by the establishment of a National 
Alliance for High-Technology Skills which shall consist of national representatives 
from government, industry, labor organizations, and education. The purpose of the 
National Alliance will be to develop and recommend strategies to the President for 
the education and training of American workers to meet the demand for 
high-technology skills.

(8) DEFINITION- For purposes of this subsection, the term 'Secretary' means the 
Secretary of Labor.

SEC. 5. ENFORCEMENT OF LABOR CONDITIONS FOR 
NONIMMIGRANTS.

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended-

(1) in paragraph (2)(A), by striking the first sentence and inserting the following: 'The 
Secretary shall conduct an investigation where there is reasonable cause to believe 
that an employer has made a

misrepresentation of a material fact on a labor condition attestation or has failed to comply with the 
terms and conditions of an application submitted under paragraph (1) or with the provisions of this 
section or any rule or regulation pertaining to this section. The Secretary shall establish a process 
for the receipt, investigation, and disposition of complaints or other cases of noncompliance with 
this section.';

(2) in paragraph (2)(C), by inserting ', or that the employer failed to cooperate in the 
conduct of the Secretary's investigation or has intimidated, discharged, or otherwise 
discriminated against any person because that person has asserted a right or has 
cooperated in an investigation under this paragraph' after 'a material fact in an 
application';

(3) by inserting after paragraph (2)(D) the following:

' (E) Any alien admitted to the United States as a nonimmigrant described in section 
101 (a)(1 5)(H)(i)(b) of this Act who files a complaint pursuant to this subsection and 
is otherwise eligible to remain and work in the United States, shall be allowed to seek 
other employment in the United States for the duration of that alien's authorized



admission, provided that--

'(i) the complaint results in finding by the Secretary of Labor of a failure by the 
employer to meet the conditions in paragraph (2)(C), and

'(ii) the alien notifies the Immigration and Naturalization Service of the name 
and address of his new employer.';

(4) by striking clause (i) of paragraph (2)(C) and inserting the following:

' (i) the Secretary shall notify the Attorney General of such finding and may, in 
addition, impose such other administrative remedies as the Secretary 
determines to be appropriate, assess civil money penalties in an amount not to 
exceed $10,000 for each violation, with such penalties to be deposited for use 
in the loan program established under section 4 of the High-Tech Immigration 
and United States Worker Protection Act.';

(5) in paragraph (2), by adding at the end the following new subparagraph:

' (E) The Secretary may issue subpoenas requiring the attendance and testimony of 
witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in this 
paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses and 
the production of books, papers, and documents, shall apply.'; and

(6) by adding at the end the following new paragraph:

' (3)(A) The Secretary of Labor shall require payment of a fee by the employer for 
each position for which an application is filed under this subsection. The fee shall be in 
an amount prescribed by the Secretary of Labor, and shall be paid to the Department 
of Labor.

' (B)(i) Such fee shall be used only-

' (I) to defray the cost of processing labor condition applications and for 
personnel and other costs directly associated with administering and enforcing 
the requirements applicable to aliens described in section 101 (a)(1 5)(H){i)(b), 
including the collection, safeguarding, and accounting for fees collected 
pursuant to and funds obligated or expended pursuant to this subsection; and

' (II) to endow the loan program and provide grants established under section 4 
of the High-Tech Immigration and United States Worker Protection Act.

'(ii) During the period ending September 30, 2001, such fee shall not exceed $250 
for each position.

'(iii) Not less than $5,000,000 of the funds collected from the fee authorized under 
this paragraph shall be available for the purposes described in this subsection and 
shall cover the costs to the Department of Labor of conducting regular, random audits 
relating to the attestations under this subsection and of engaging in other enforcement 
activities in connection with this subsection.



' (iv) Fees collected under this paragraph shall be available to the Department of 
Labor, without regard to appropriation Acts and without fiscal year limitation, to 
supplement funds otherwise available to the Department of Labor.

' (v) It shall be unlawful for an employer to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph, or any part of the fee, be 
paid directly or indirectly by the alien whose services are being sought.

'(vi) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (v) shall be subject to a civil penalty of 
$5,000 for each violation, to an administrative order requiring the payment of any fee 
described in this paragraph, and to disqualification for 1 year from petitioning for 
foreign skilled temporary workers under this subsection.

' (vii) Any amount determined to have been paid, directly or indirectly, toward the 
filing fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.'.

SEC. 6. RECRUITMENT OF UNITED STATES WORKERS PRIOR TO 
SEEKING NONIMMIGRANT WORKERS.

(a) IN GENERAL- Section 212(n)(1) of the Immigration and Nationality Act (8 U.S.C.
11 82(n)(1)) is amended by inserting at the end the following new subparagraph:

' (E)(i) The employer, prior to filing the application, has taken timely, significant, and 
effective ’

steps to recruit and retain sufficient United States workers in the specialty occupation in which the 
nonimmigrant whose services are being sought will be employed. Such steps include good faith 
recruitment in the United States using procedures that meet industry-wide standards offering 
compensation as required by subparagraph (A)^nd offering of employment to any qualified United 
States worker applicant or such good faith recruitment must otherwise be unsuccessful.^

' (ii) The recrJitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).'.

/ (b) WAGE COMPARABILITY- Section 212(n)(1 )(A)(i)(l) of such Act is amended by 
^ inserting '(including wages, benefits, and all other compensation)' after 'actual wage level'

SEC. 7. NONDISPLACEMENT OF UNITED STATES WORKERS.

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)), as amended by 
section 5, is amended by adding at the end the following new paragraph:

'(4)(A) The employer-

)

' (i) has not, within the 6-month period prior to the filing of the application, laid 
off or otherwise displaced any United States worker (as defined in 
subparagraph (B), including a worker obtained by contract, employee leasing, c
temporary help agreement, or other similar basis, who has substantially ^

equivalent qualifications and experience in the (Occupation classificatior^for the 
position in which the nonimmigrant is intended to be (or is) employed; and

h:k



'(ii) will not lay off or otherwise knowingly displace, during the 90-day period 
following the filing of the application, or during the 90-day period immediately 
preceding and following the filing of any visa petition supported by the 
application, any United States worker, including any worker obtained by 
contract, who has substantially equivalent qualifications and experience in the 
occupation classification for the position in which the nonimrni^rant is intended 
to be (or is) employed.

'(B) For purposes of this subsection, the term 'United States worker' means- 

' (i) a citizen or national of the United States;

' (ii) an alien lawfully admitted to the United States for permanent residence; or

' (iii) an alien authorized to be employed by this Act or by the Attorney 
General.

'(C) For purposes of this subparagraph, the term 'laid off, with respect to an 
employee, means the employee's loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term 'laid off does not 
apply to any case in which employment is relocated to a different geographic area and 
the affected employee is offered a chance to move to the new location with the same 
wages and benefits but elects not to move to the new location.'.

SEC. 8. LIMITATION ON PERIOD OF AUTHORIZED ADMISSION.

Section 214(g)(4) of the Immigration and Nationality Act is amended by striking '6 years' 
and inserting '3 years'.

SEC. 9. APPLICABILITY TO EXECUTIVE AGENCIES.

Section 212(n)(1) of the Immigration and Nationality Act (8 U.S.C. 1182(n)(1)), as 
amended by adding at the end the following new sentence: 'Notwithstanding any other 
provision of this Act, or any other law, the Secretary shall have authority to require 
executive agencies as defined in 5 U.S.C. 105 to comply with this section, and such 
agencies shall be subject to the regulations of the Secretary promulgated pursuant to this 
section.'.

END
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April 20,1998

Administration Position Regarding H-IB Legislation 
(based on DPC/NEC Deputies Meeting, April 17, 1998)

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives (with the Department of Commerce dissenting 
on Sections I and II).

I. Recruitment of United States Workers Prior to Seeking Nonimmigrant Workers

(a) IN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(i) The employer, prior to filing the application, has taken timely and significant steps 
to recruit and retain sufficient U.S. workers in the specialty occupation in which the non­
immigrant whose services are being sought will be employed. Such steps shall include good 
faith recruitment in the United States using procedures that are standard practice within the 
industry (e.g., wide-spread advertising of all job openings (such as through America’s Job Bank, 
the Internet, general circulation publications, professional journals and magazines, or job fairs), 
or providing meaningful monetary incentives (such as paying above the prevailing wage or 
paying bonuses and training subsidies not included in the base compensation package)), and 
offering compensation as required by subparagraph (A) and such good faith recruitment must be 
unsuccessful.

(ii) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and certain 
multinational executives and managers described in section 203(b)(1). The recruitment 
requirements of this subparagraph shall also not apply to a scientist, mathematician, or engineer 
who has attained at least a master’s degree or its equivalent in a scientific discipline, and who is 
coming temporarily to the United States to participate in a cooperative joint scientific activity 
carried out under an Agreement between the Federal Government and the alien’s Government.

(b) WAGE COMPARABILITY - Section 212(n)(l)(A)(I) of such Act is amended by 
inserting “(including the value of benefits and additional compensation)” after “wages.” Section 
212(n)(l)(A)(I)(I) is amended by inserting “(including the value of benefits and additional 
compensation)” after “actual wage level.”

II, Non-displacement of United States Workers

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)), as amended by 
section 5, is amended by adding at the end the following new paragraph:



(4)(A) The employer -
3

(I) has not, within the^month period prior to the filing of the application, laid off or 
otherwise displaced any United States worker (as defined in subparagraph (B)), including a 
worker obtained by contract, employee leasing, temporary help agreement, or other similar basis, 
who has substantially equivalent qualifications and experience [CHECK with BILL M.] in the 
specialty occupation in which the nonimmigrant is intended to be (or is) employed; and

(ii) will not lay off or otherwise knowingly displace, during the 90-day period following 
the filing of the application, or during the 90-day period immediately preceding and following 
the filing of any visa petition supported by the application, any United States worker, including 
any worker obtained by contract, employee leasing, temporary help agreement, or other similar 
basis who has substantially equivalent qualifications and experience in the specialty occupation 
in which the nonimmigrant is intended to be (or is) employed.

(B) For purposes of this subsection, the term “United States worker” means —

(I) a citizen or national of the United States
(ii) an alien lawfully admitted to the United States for permanent residence; or
(iii) an alien authorized to be employed by this Act or by the Attorney General.

(C) For purposes of this subparagraph, the term “laid off,” with respect to an employee, means 
the employee’s loss of employment, other than a discharge for cause or a voluntary departure or 
voluntary retirement. The term “laid off’ does not apply to any case in which employment is 
relocated to a different geographic area and the affected employee is offered a chance to move to 
the new location with the same wages and benefits, but elects not to move to the new location.

(D) If during the six month period prior to filing an application for an H-IB worker an employer 
of more than 100 U.S. employees lays-off more than 10% of its U.S. workforce or 500 people 
(whichever is fewer), the employer will not be eligible to apply for H-IB workers unless it 
demonstrates to the Department of Labor that it is not seeking employees through the H-IB 
program in the same specialty occupation(s) as those U.S. workers laid-off

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any FI-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate
Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended



(1) in paragraph (2)(A), by striking the first sentence and inserting the following: “The 
Secretary shall conduct an investigation where there is reasonable cause to believe that an 
employer has made a misrepresentation of a material fact on a labor condition attestation or has 
failed to comply with the terms and conditions of an application submitted under paragraph (1) 
or with the provisions of this section or any rule or regulation pertaining to this section. The 
Secretary shall establish a process for the receipt, investigation, and disposition of complaints or 
other cases of noncompliance with this section.”

(2) in paragraph (2)(C), by inserting “or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or otherwise 
discriminated against any person because that person has asserted a right or has cooperated in an 
investigation under this paragraph” after “a material fact in an application.”

(b) Subpoena Authority

(5) in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony of 
witnesses or the production of any records, books, papers, or documents in connection with any 
investigation or hearing, conducted under this paragraph. In conducting a hearing, the Secretary 
may administer oaths, examine witnesses, and receive evidence. For the purpose of any hearing 
or investigation provided for in this paragraph, the authority contained in sections 9 and 10 of the 
Federal Trade Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Application Fee

“(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each 
position for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor.

“(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 for 
each position.”

“(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, be paid directly 
or indirectly by tbe alien whose services are being sought.”

VI. Training

The Administration strongly supports the creation of Regional Skills Alliances and 
expansion of the National Science Foundation (NSF)’s advanced technical education programs. 
The Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.



VII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with 
very high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, 
and a maximum of 15,000 visas for FY2001.

• Only employers whose number of H-1B and “H-1C” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to 
apply.

• Only individuals with a minimum of a master’s degree (or equivalent) in math, 
science, or engineering are eligible for an H-IC visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

• The “H-IC” visas would be issued a 3-year period, renewable for an additional 3 

years.

• All of the requirements of the “H-IC” visa program would be the same as would 
exist under the reformed H-IB program.
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T)T2 A n
105th congress 

2d Session s.
IN THE SENATE OF THE UNITED STATES

Mr. Kennedy introduced the following bill; which was read twice £ind referred 
to the Committee on __________________________________

A BILL
To amend the Immigration and Nationality Act to authorize 

a temporary increase in the number of skilled foreign 

workers admitted to the United States, to improve efforts 

to recruit United States workers in lieu of foreign work­
ers, and to enforce labor conditions regarding non­
immigrant aliens.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “High-Tech Immigra-

5 tion and United States Worker Protection Act”.
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1 SEC. 2. TEMPORARY INCREASE IN SKILLED FOREIGN

2 WORKERS.

3 Section 214(g)(1) of the Immigration and Nationality

4 Act (8 U.S.C. 1184(g)(1)) is amended to read:

5 “(g)(1) The total number of aliens who may be issued

6 visas or otherwise provided nonimmigrant status during

7 any fiscal year—

8 “(A) under section 101(a)(15)(H)(i)(b), may

9 not exceed 90,000 in each of fiscal years 1998,

10 1999, and 2000, 80,000 in fiscal year 2001, or

11 65,000 in fiscal year 2002 or any fiscal year there-

12 after, except that in each of fiscal years 1999

13 through 2001, not more than 5,000 of the visas or

14 grants of status may be provided to aliens described

15 in section 212(a)(5)(C); and

16 “(B) under section 101(a)(15)(H)(ii)(b), may

17 not exceed 41,000 in each of fiscal years 1998,

18 1999, and 2000, 51,000 in fiscal year 2001, or

19 66,000 in fiscal year 2002 or any fiscal year there-

20 after.”.

21 SEC. 3. GAO STUDY AND REPORT ON LABOR MARKET

22 NEEDS.

23 (a) Study.—The Comptroller General of the United

24 States shall conduct a study assessing labor market needs

25 for workers with high technology skills in the information

26 technology industry and the extent to which job openings
O
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1 requiring workers with those skills are likely to be unfilled

2 in each of the fiscal years 2001 through 2006.

3 (b) Keport.—Not later than October 1, 2000, the

4 Comptroller General shall submit a report containing his

5 findings to the Committees on the Judiciary of the House

6 of Representatives and the Senate.

7 SEC. 4. LABOR DEPARTMENT LOAN PROGRAM FOR TRAIN-

8 ING HIGH TECHNOLOGY WORKERS.

9 (a) In General.—There is established in the De-

10 partment of Labor a program to provide individuals with

11 loans to obtain training necessary for emplo3unent in high

12 technology industries in the United States. Loans provided

13 under this section shall not exceed $10,000 a person.

14 (b) Program Requirements.—The Secretary of

15 Labor shall establish criteria for implementing the loan

16 program described in subsection (a), which include the fol-

17 lowing:

18 (1) Qualifications of individuals.—The

19 loan program shall provide that individuals receiving

20 a loan under this section-

21 (A) have sufficient education or experience

22 to enable them to qualify for employment in

23 high technology industries with limited addi-

24 tional training;
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1 (B) are of working age and are United

2 States citizens or qualified aliens described in

3 section 431 of the Personal Responsibility and

4 Work Reconciliation Act of 1996 (8 U.S.C.

5 1641); and

6 (C) repay the loan in full not later than 4

7 years after completing the training for which

8 the individual received the loan.

9 (2) Certification.—The loan program shall

10 be available only for training courses that the Sec-

11 retaiy of Labor has certified as appropriate to ob-

12 tain employment in high technology industries in the

13 United States.

14 (3) Other Criteria.—The Secretary of Labor

15 shall establish such other criteria as the Secretary

16 determines to be appropriate with respect to certify-

17 ing courses that qualify for the loan program, identi-

18 fying industries that qualify as high technology in-

19 dustries in the United States, identifying individuals

20 who qualify for loans under the program, and carry-

21 ing out the provisions of this section.

22 (c) Authorization of Appropriations.—There

23 are authorized to be appropriated $50,000,000 for fiscal

24 year 1999, and each fiscal year thereafter, to carr}^ out

25 the provisions of this section.

qnnl^ YVi NOW 86/60/C0



O:\CRA\CRA98.118 S.L.C.

1 SEC. 6. ENFORCEMENT OF LABOR CONDITIONS FOR NON-

2 IMMIGRANTS.

3 Section 212 (n) of the Immigration and Nationality

4 Act (8 U.S.C. 1182(n)) is amended—

5 (1) in paragraph (2)(A), by striking the first

6 sentence and inserting the following: “The Sec-

7 retary, pursuant to a complaint or upon initiation by

8 the Secretary, shall conduct an investigation where

9 there is reasonable cause to believe that an employer

10 has made a misrepresentation of a material fact on

11 a labor condition attestation or has failed to comply

12 with the terms and conditions of an application sub-

13 mitted under paragraph (1) or with the provisions of

14 this section or any rule or regulation pertaining to

15 this section. The Secretary shall establish a process

16 for the receipt, investigation, and disposition of com-

17 plaints or other eases of noncompliance with this

18 section.”;

19 (2) in paragraph (2)(C), by inserting “, or that

20 the emplo37er failed to cooperate in the conduct of

21 the Secretary's investigation or has intimidated, dis-

22 charged, or otherwise discriminated against any per-

23 son because that person has asserted a right or has

24 cooperated in an investigation under this paragraph”

25 after “a material fact in an application”;
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1 (3) by striking clause (i) of paragraph (2)(C)

2 and inserting the following:

3 “(i) the Secretary shall notify the Attorney

4 General of such finding and may, in addition,

5 impose such other administrative remedies as

6 the Secretary determines to be appropriate, as-

7 sess civil money penalties in an amount not to

8 exceed $10,000 for each violation, with such

9 penalties to be deposited for use in the loan

10 program established under section 4 of the

11 High-Tech Immigration and United States

12 Worker Protection Act.”; and

13 (4) by adding at the end the following new

14 paragraph:

15 “(3)(A) The Secretary of Labor shall require

16 payment of a fee by the employer for each applica-

17 tion filed under this subsection. The fee shall be in

18 an amount prescribed by the Secretary of Labor,

19 and shall be paid to the Department of Labor.

20 “(B)(i) Such fee shall be used only-—

21 “(I) to defray the cost of processing labor

22 condition applications and for persoimel and

23 other costs directly associated "with administer-

24 ing and enforcing the requirements applicable

inn(?i XVd 52=9T NOW 86/60/C0



O:\CRA\CRA98.118 S.L.C.

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

23

to aliens described in section 

101(a)(15)(H)(i)(b); and

“(II) to endow the loan program estab­

lished under section 4 of the High-Tech Immi­

gration and United States Worker Protection 

Act.

“(ii) During the period ending September 30, 

2001, such fee shall not exceed $500.

“(hi) Not less than $5,000,000 of the funds col­

lected through the fee authorized under this para­

graph shall be available for the purposes described 

in paragraph (2) (A) and shall cover the costs to the 

Department of Labor of conducting regular, random 

audits relating to the attestations under this sub­

section and of engaging in other enforcement activi­

ties in connection with this subsection.

“(iv) Pees collected under this paragraph shall 

be available to the Department of Labor, without re­

gard to appropriation Acts and without fiscal year 

hmitation, to supplement funds otherwise available 

to the Department of Labor.

“(v) It shall be unlawful for an employer to re­

quire, as a condition of employment by such em­

ployer, that the fee prescribed under this paragraph,
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8
1 or any part of the fee, be paid directly or indirectly

2 by the alien whose services are being sought.

3 “(vi) Any person or entity that is determined,

4 after notice and opportunity for an administrative

5 hearing, to have violated clause (v) shall be subject

6 to a civil penalty of $5,000 for each violation, to an

7 administrative order requiring the payment of any

8 fee described in this paragraph, and to disqualifica-

9 tion for 1 year from petitioning for foreign skilled

10 temporary workers under this subsection.

11 “(vii) Any amount determined to have been

12 paid, directly or indirectly, to the fund by the alien

13 whose services were sought, shall be repaid from the

14 fund to such alien.”.

15 SEC. 6. RECRUITMENT OF UNITED STATES WORKERS

16 PRIOR TO SEEKING NONIMMIGRANT WORK-

17 ERS.

18 (a) In General.—Section 212(n)(l) of the Immi-

19 gration and Nationality Act (8 U.S.C. 1182(n)(l)) is

20 amended by inserting at the end the following new sub-

21 paragraph:

22 “(E) The Secretary may issue subpoenas re-lyx

23 quiring the attendance and testimony of witnesses or

24 the production of any records, books, papers, or doc-

25 uments in connection with any investigation or hear-

A-
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1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

ing, conducted under this paragraph. In conducting 

a hearing, the Secretary may administer oaths, ex­

amine witnesses, and receive evidence. For the pur­

pose of any hearing or investigation provided for in 

this paragraph, the authority contained in sections 9 

and 10 of the Federal Trade Commission Act (15 

U.S.C. 49 and 50), relating to the attendance of Apt­

nesses and the production of books, papers, and doc­

uments, shall apply.

“(F)(i) The employer, prior to filing the appli­

cation, has taken timely, significant, and effective 

steps to recruit and retain sufficient United States 

workers in the specialty occupation in which the 

nonimmigrant whose services are being sought wiU 

be employed. Such steps include good faith recruit­

ment in the United States using procedures that 

meet industry-Avide standards offering compensation 

as required by subparagraph (A).

“(ii) The employer must offer employment to 

any qualified United States worker applicant or such 

good faith recruitment must otherwise be unsuccess­

ful.

‘‘(Hi) The recruitment requirements of this sub- 

paragraph shall not apply to aliens Avith extraor­

dinary ability, aliens who are outstanding professors
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1 and researchers, and certain multinational executives

2 and managers, described in section 203(b)(1).

3 (b) Wage Comparability.—Section 212(n)(l)(A)(i)

4 of such Act is amended by inserting “(including wages,

5 benefits, and all other compensation)” after “wage level”

6 each place it appears.

7 SEC. 7. NONDISPLACEMENT OF UNITED STATES WORKERS.

8 Section 212 (n) of the Immigration and Nationality

9 Act (8 U.S.C. 1182(n)), as amended by section 5, is

10 amended by adding at the end the following new para-

11 graph:

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

“(4) (A) The employer—

“(i) has not, within the 6-month period 

prior to the filing of the application, laid off or 

otherwise displaced any United States worker 

(as defined in subparagraph (B), including a 

worker obtained by contract, employee leasing, 

temporary help agreement, or other similar 

basis, who has substantially equivalent quali­

fications and experience in the occupation clas­

sification for the position in which the non­

immigrant is intended to be (or is) employed; 

and

“(ii) will not lay off or otherwise knowingly 

displace, during the 90-day period following the
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1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

filing of the application, or during the 90-day 

period immediately preceding and following the 

filing of any visa petition supported by the ap­

plication, any United States worker, including 

any worker obtained by contract, who has sub­

stantially equivalent qualifications and experi­

ence in the occupation classification for the po­

sition in which the nonimmigrant is intended to 

be (or is) employed.

“(B) For purposes of this subsection, the term 

‘United States worker’ means—

“(i) a citizen or national of the United 

States;

“(ii) an alien lawfully admitted to the 

United States for permanent residence; or

“(iii) an alien authorized to be employed 

by this Act or by the Attorney General.

“(C) For purposes of this subparagraph, the 

term ‘laid off, with respect to an employee, means 

the employee’s loss of employment, other than a dis- 

chai^e for cause or a voluntary departure or vol­

untary retirement. The term ‘laid off does not apply 

to any case in which employment is relocated to a 

different geographic area and the affected employee 

is offered a chance to move to the new location with
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1 the same wages and benefits but elects not to move

2 to the new location.”.
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