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.t Co„n..rce View .«.he Offer" on Hl-B No.i».n.igr»..

Visa Program Reforms

•r.enep.nn.en.of«eh.^
NEC^UPC interagency working gnjup ^nccrns were not
Nonimmigrant Visa dm° We do not wish to re-argue these issilcs ihrougli the 0MB

support it.
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KEBPONIBTO 
LcaiSkATivE Acremai 

UEMORANDUM

If your rtapeuM ts «hta ra^uiat for «1»W| la ihort (e.9,, oonour/ne commant). we pralei that you rcapond by 
a>mall er by rnlag ua Hilt raaponao ahaai. If the raapente is eho't end y*u prefai lu call, plaase ort tha 
hreMh-wfd* fh« ahown DMftW (NOT tha anclyft'l Hnt) to iaave b monlga with a hglalstiva aealatant.

Y«II m»y alao iwepond by:
(1) oaKnO Iha anafyatraltomay'a dlraci Una (you WH be eonnacfad to voloe mail if lKa anefyst daua net 

aniwaOj Of
(F| aan Jnp ua a mama or latter

Pfataa Include tha LPM humbar ahnwii aboM. and the eulfeot ahown oalow.

TO:

FROM

Ingrid M. achfoodar Phona: 396-3083 Fax: 36S-310O
Offloa of Managamant and Bvdgat
•feneh-wrido lirta llo roach lafgiletlva oaalattnil! 386-3464

_________ _______________________ (Pats)

iNamt)
///-/JT ^

(Aganoyl

P‘X3 ITrfaphorM)

Tha foFowIng la tha toaponaa of our agsney tc your requaat for vlswa on the obova-ooptionad aubjaot;

____ Concur

_____Ho Obloatieti

- M« Cammairt

_____OfogoBsd ailKa on pagaa

Other:

FAK HFTUPM of / pOQOO, attaalMd ta thlt ftpontm sfiaat

'A.^-rr') /UXH- f/MS

Ahm /UA<//yiz^ a£/
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NIH has reviewed ihe draft pmpn.wl of the Administration intended l or nse during discussion wfth
Memhtsrs of Congress concerning reforming the H* 1B Temporary Immigrant Visa Program, c

ofTer the following communis.
♦ Section l(a)(E)-This section does not acknowledge legitimate use of the II-1B visa for liii;

general purpose of bringing the "best and briRlilesi" scientists to the U.S, to pursue 
international rewarch collaborations for purely scientific reasons, We suggest that be
reworded as follows:

"...to the Unlwd States to participate in a cooperative seionLinc uclivicy fUnded by the 
Federal Government and lltc alien's Guvemment."

♦ Section l(a)(F.)(!)(A)(ii>This section would require "offering meaningful monetary 
incentives" to U.S. workers such as "paying above the prevailing wage, paying bonuses, or 
providing stock options," It may not be fensible for the U.S. government tc oftcr mich 
monetary incentives under the regular pay schedule.

* Section l(a)(r'')(Il)'We have previously communicated a concern about the interpreiatiim of 
"liilJ orr ill uu.ses where 1) U.S, postdoctoral rcsearcJicrs leave at the conidusion of iheir 
term of employment; or 2) U.S: reseaichers leave an in.stitulion as a result of termination of a 
grant. We suggest adding the following to this subparagraph:

"The term 'laid off does not apply to loss of employment due to expiration of a 

research grant or pra-cstflhii.shcd term of cinploymciii.

• Section Vl-Thls section establishes a fee for each position for which an application is filed 
for certification of a nonimmigrant tcmpoiary worker, This fee. not to exceed .S250 for the 
next three years, would be paid to the Department of Labor for training of U.S. workers. Wc 
believe that it would not be in the raxpuyer?' interevt for I'^dor-al agonciep to pny auoh a I'cu, 
particularly since Federal agencies are not liidudcd on the list of entities defined in section 
Vn (1) as eligible to receive any of such funds collctieU fyi ilic purposes of training Its own 
U.S. workers. In addition, it doos not seem .'ippropriatc to equate institutions of higher 
learning and private industry in this regard, We suggest lltut b'edera! agencies, colleges and 
universities be exempt from this fee and propose adding a section Ci) as follow,c;

"(i) Institutions whose primurj' purpo.se is eduentiun and the oraation ot knowledge 
■shall be exempt from such fees."

* Section VII (a) and (g)(,3>-'l'hcsc sections develop a training program and csublish 
National Alliance for High-Technology Skills that will recommend strategies for training 
U.S. workers. We note that tlte field of scientific re,search is included neither in mnking 
grants for the puipose of training nor as part of the Alliance. Wc suggest the inclusion of 
such expertise in these cfToris hy including science agencies among those whom the 
Secretary ofl.nbor will consult regarding the tiainlng grants and membership ol the Alliance.

Wc hope these comments are useful in developing consensus on the Administration po.sition with
regard lu this Issue.
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LRM ID*. IM8309 SUBJECT: HI6 Tompoferv ImmlQ^snt Vis« Pfoamm Reforms

ReSPONH TO
lEQIVUATIVE KHrfcHHAL

mbmorandum

II VOWI rsipont* w shli rsqoasi lor *I»wtp Ib .bort (o.g., oontur/no eommont), w. prater that you respond by

You iin, lyou will be connected to voloo mall If the analyst deal

artewoM) or
|Zt aondlng ua a memo or leiier

noaee inelwHe the LKM nemboi »he*»n abo»e, «oU the eubjeei »Ku»*n belo».

nor

TO:

PKOM;

IriBfld M. Sehreader ^honei 3eB-9B83 Fa*: 38»<)199
Offiea el Managiment end Budaet
greneh-Wido tine lie latch hfllalalJve atiletini): 305*348^

'K>__
L- .^OM/rieWioa'
~gb__ _

Aoi-

(Name)

__lAeontyl

__ITelaphoae)

The folowlng !• !»»■ raagorwe of eor egehey to your leauasl lor views on Tlia ebawe-captlonod euhjeet: 

ceneur

_____ Ne Ohjeellon 

_____No Cermneni

_____ See proposed adits on MB**_____^,
^Lothar: orf^^C.cMci

FAX RtrURW ofpages, attaehad to this raspenie sheet
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(E) NetwHh»t.nc«n9 •"» *»•'*' ’’IVsMrtm o< W>"”"

.nv .PP-optl..... *0- .PP— «

^■ m V

<l_

'T.

J
I:?

(
til

tW Bfipropnaiv -------

BfeC . regional and the^.)lN general... Amount* iv-nebl. for 212(n) of tha
Tompororv Worker Foe Aooouf^l 0^*^ P“ n?2in)) ah*" be used In eocordonce 
immigration and NationaHty Act (B . • ■ ,^unta, the Secretary of ^“bor Jn 
with the provleion# of ^l* Commerce end the SocfOtery of Education, shall
coTtaulwtlon with the 5«crete V of Comroarce^^^ .ubcectbn (h), In order to
make compeillW* grenu lo Jignlficant skill needs to utilize the labor
enhance the J, effectivelv through-

"'•'“',1': b.™.^ n.-.,

coordinetion of "

^ <b1 ELIGIBLE ENTITIES. ^action, an aliglbb antlty is e

lA) omploveri;
(B) labor oroanliatlons;
(C) Stete or locel governments;
(D) prlvete Industry councils; ,. . ..

r^iximu 
thVt join! 
tf^iern

un..,............. - .united Stetes. a. orant mov net be provided to any eligible entity ^T,

jj rsr.s « r/, jsss®^
a/.V 'M- ^AjjsJ -i-iMy

^ yv£^w*<i r
Ck<T yv^'l T



OME/LRD/ESGG 10:202-395-3109
iv.cu *ViVW _________________

APR 28’98 16:56 No .029 P.07

C/-

MtllUt Ind wlllSa-aapari^f .uppum cur«nt •«'''“'••■ P'®^"
(11 .n Wtirtflraragn-orSMl, 6t.tt, f.oi«n*i. «®(2) .n .sp.Mmpm of tho o«tont to wh.oh workortfr, t^^unj^d S^otoj'oro

.h. ,oc« o^..id;n, .n..

edocotlon invootmonlo on Muotriei with ilpnlficom »WH neodo ond ropidi/

”"*14k!io ”ovliien%*'ttolnln8 or rotiolning tor upartding the oklllo of woikort. 
Including rowolning Inoumbwt '‘1^^*^°’ omP'^vmont w'th on

T '"tsi'Sie provltion oflm^ovod oooupotlonol Informetion ond projoctlonj; .
(61 on ooootony^ of trtlnlng ond lob .kill ncod. for cp.eltle mduotri.c; end

_ (7t ■aKi«tfnea4n dot^floping curriculum ind training fnathoda, and
Identif ioation and aaalatonce in dovaldplng training ptpvidorB. ...
11) additional CWTEWA for grants.- In miking grenta under aubaeetion

(B). the Secretary shell provide that- ^ i *
0) a Piif review proceil shill be utilized to recommend awards of grants;
(E) applieitlons shall enaure that private Industry councils end labor 

organicetions In the araaa to be eervod have collaborated in tho development of
such applicatiens; , ...

(3) preference be ippllcetions that demonstrite signlficent
collaboration with major atakeholdera in the State and local workforce
development eyatems; . ^ ^ ^

|4) with respeet to any eppliestion, any emouni of Federal funds to be used
for training or retraining activities for Incumbent worksrj es doacrlbad In 
Eubsectien (e)(4) shell be metched by an equal amount from non-Federei sources
to be ueed for such purpose; end - A^ vir.Vft

(5) preference be given to eppiiciliioni tor grants, based on the extent to 
which norvFedoral aaureea will prevlfla emountt which match a portion of the 

Federal funde to be made evtllibla for ths grant.

(g) NATIONAL ALLIANCE FOR HIOH-TECHNOLOGY SKILLS.- 
(1) ESTABLISHMENT.- In order to complsment tho program of grams under this 

Boction. inaluding tha eetivltlaa of raglonol skills alHincas, a Nailonai Alliance for 
High Technology Skilli ihell be eatebllshsdvWlthin six months after the enectment 
of ihie Act. eonsieiing of indlvlduala who er4 raprosematlve of private Industry, 
organised lebor, work-force development ^tems. education, and government at 
tha local, State, end neiionel levels. ^
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r**pon»lbnW«t o1 th« AUiane* unbar this 
(h> definition.- For purpOMS of thli •ertlon:

n I Tk« r«rm "Sserotorv* mooo* the SiCTolorv 0^ ^o^i' ,
..cKa oTthl jr^Tromlns P.rtn.r,hip Adt, or .Im.l.r OMltv und.r .ny 

Bueoaasor Fedaral atatute.



OMB/LRD/ESGG 10:202-395-3109 RPR 28 ’98 16:57 No .029 P .09

LMMIP:IMS309 SUBJECT; HIB Timporary Immigrant Visa Pregr«m Reforms

RESrOWSf TO 
LWisuvTTVK ntratRAt 

memorandum

If Y«K MfW»M to tte raMiait for ViMM b *hOrt WOUttM MOTOirt). thrt V»
.^i!HjrSlnB«iM.ttopo«a»-.t. tftherttoon.aU*o»tandvowpf#fafto«II, pfa.»Mllth. 
brmti'WfdaiM shewn baiew (NOT tfw en«lr«t'» Urn) te taeva «i wkhatogUiathrcaaNatom.

You Im (you wK to eoRnaetod to •otw nw* if tlw snolyot deoo no*

•iwwor): er
(» »an*»B **»•"*« w Isnw __

ifawiudetfieUMnwMwahewAatova, anlttwHifakctshown tokm.

TO:

FhOM:

InpW M. aototwtor Hiono; 39W8SU Fu: SW^IOO
OHIea e< Hanagamwrt and Budtot
Bmb^Uft Lbia (to laMh WtfNai** awbwit): 399-MW

Ji-j mr'
Anihs (if.rnfAradJ-'

Nip________

(DMo)

. (Kama) 

(AgwwY)

, (Takjihooa)

Tto MtowtiM b th* (otoowa ef a®«*y » ** *• ■*»va-OM»*»n««l waws*:

.Cenaur 

NoObiaetlon 

Itoeammant 

a«a prapoaod adHa on | 

Olhart________ _
y/ MX MmWN of paoaa. aKtaohid to thl« rwpotwa *>w»i
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NATIONAL SCIENCE FOUNDATION
4201 Wilson Boulevard 
Ariingtonp VA 22230 

(703) 306-1060

Oflkc of ftf
MEMORANDUM

TO: Ingrid M. Schroeder, Legislative Analyst, 0MB

FROM: Anita Eisenstadt, Assistant General Counsel

DATS: April 28, 1998

SUBJECT; LRM #IMS309; Hl-E temporary immigrant visa 
program reforms

Thank you for the opportunity to comment on the Hl-B temporary 
immigrant visa program reforms. NSF strongly supports educating 
and training Americans to have the technical job skills needed 
for the 21st century. However, we believe that the international 
exchange of scientists is essential to the health of both U.S. 
science and international competitivonese. NSF has the following 
comments on the proposed reforms:

• The new recruit and retain requirements for both Hl-Bs and Cs 
are quite burdensome for employers and impose an administrative 
burden and cost equal to or in excess of that required for hiring 
permanent workers. This seams inconsistent with streamlining 
Federal Government and reducing Governmental burdens.

• The requirement to pay a greater mcnetary incentive 
is problematic. Federal agencies and state 
universities which operate with less flexibility in 
setting compensation will have a difficult time meeting 
this new requirement.

• If a skills shortage exists for a particular 
occupation, the prevailing wage will shift up for all 
employers and it will be difficult for any one employer 
to demonstrate that he/she is now paying more than the 
new prevailing wage.

• The monetary incentive requirement may result in U.s. 
workers shifting from one employer to another to take 
advantage of the employer's obligation to offer a 
higher wage than that paid to its other workers. This 
could be disruptive. This means that newer U.S.
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workers will be paid greater salaries chan previous 
t, hires with greater seniority.

• The cost of DOL administering the recruit and retain 
requirement will take away needed money from the 
training programs.

• The exception for outstanding researchers does not 
apply to the Federal Government (under current law and 
DOL'8 regulations, it applies to universities and 
private employers). The Federal Government should also 
have access to outstanding researchers.

• NSF is pleased that there is an exception carved out for 
international collaborative scientific projects in Section
212(n)(1)(S)(II). However, this carve out is too narrow to cover 
many types of international collaborative projects currently 
funded by NSF. The exemption should be revised to state as 
follows:

'’The recruitment requirements of this subparagraph 
shall also not apply to a scientist, mathematician or 
engineer who has attained at least a master's degree in 
a scientific or engineering discipline and who is 
coming temporarily Co the United States to participate 
in a cooperative scientific activity that is carried 
out under an agreement between a Federal agency and its 
counterpart in the alien's country or with funding from 
a United States Government research program."

"The word "joint" should be eliminated because under several 
"Science and Technology Agreement©, the term "joint" is a term of 
arc used to describe a subset of international collaborative 
projects.

• The definition of lay-off is coo broad and encompasses many 
employment situations which are not lay-offs. Ac a partial 
solution to this, NSF endorses the NIH language which would 
exclude expiration of a research grant or pre-establishad term of 
employment. Termination for cause is a term of art and might 
only cover situations_in which the employee engaged in misconduct 
(i.e. cheft)„ Situations in which an employee is removed for 
poor job performance should not be conoidered a lay-off.
These changes to the definition are extremely important. Under 
the current definition, few employers would be able to use Hl-B 
visas.

• NSF is pleased that the training grant program is a 
competitive program.

If you have any questions, please feel free to call me at (703) 
306-1060.



OMB/LRD/ESGG 10:202-395-3109 RPR 29’98 8:51 No.003 P.Ol

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF management AND BUDGET

WaSHINOTON, D.C. 20603

LEGISLATIVE REFERENCE DIVISION
economics , SCIENCE , AND GENERAL GOVERNMENT BRANCH

TO;

DATE:FROM: INGRID SCHROEDER___
phone: (202) 395-3883 
FAX: (202) 395-3109

NUMBER OF PAGES (including this cover sheet): -----3-----

COMMENTS:

Please
call (202) 395-3454 to report any difficulties with transmission of this fax.



DMB/LRD/ESGG 10:202-395-3109 fiPR 29’98 8:51 No.003 P.02

April 27. 1998

/ ’p,opo..l. «.«.«•>"» .»th, H.1B V...

The AdmW.trKior> h« P«"

^P«lmmlyynt Work»T<

subparagraph:
(EUD Tha employer, prior to ?Aib •u^olent U^S. workers in
timalV and ilgnHleant awps to _ ncp.;mmi0r»nt who** services era

be defined as:

» rx‘»»
« rr;it:srrs.';:KSAmBrlca‘8 Job Bank, pBrticlpition m job faue. the 

imarnat, employer newaieiters and eleotrortlo
communications, gar^erel olrcuUtlon publications.

rJrrJ::;^rssrf;!r.;«
maani tor its current «mpl0Y...r to enhance tho^ sk.ils to 
qualify for jobs In the ipeclaUv occupation ir^ which the 
nonimmigrant will be (or la) amployed; and

/iv .. .* .,bl The omployer'iw nol r.c.lve wpUp.tisn. from .ny U^S «o.ker 

' yyith et !•«« substantlolly equly»l»m aualHicahon* and 
exoartance tu the tamporary foreign worker offered



QMB/LRD/ESGG 10:202-395-3109 RPR 29’98 8:52 No .003 P .03

or (il) «

r..cz w ^ r"SyTnUO tho U.S. worur w.. -e.usod. »r,d

„1 OHetinB eompon.otion o11..« ot <*>•
subpuiagrap^i

(EKII) The recruitment ^cltMeorc

.«.o. with « o«outiv.. end m.neBore
end f!^7*’"‘j,*;‘‘j'o3,‘mrThc rcorui.m.nt .equlrcmote ol dn. 
duoribed in wcMn 1 ^ nrethematician, or
Bubporagreph abaii also not app y , ^jegrea or its equivalent

ii’r.s.ry—.=.. .i
Oovemment end the elien'e aoveinment.

(FHH The employer --

■=7 if “r.T:r;.':d"—
S':"*:5e*lMen eupper'ed by th, epplica.ion •• ley oH or 
Mherwiee df.pl.ee eny United State, worker, iocludma e worker 

obtained by contract, omployea '•••'’'O' .t"

^ Inniudlna i worhrr wttmph omp^oye^ltaslngT-
'ayreeftwntr-crother slmller besisr vtibo has 

SwtSe^^ experience ir the
IJedelty occupation In which iho nonimmigrant will be (or te)

employed; and

(Fllll) Pof purposoe of this eubparagreph. tnc terrn "laid
an emS^pyoe, mean® the employae-s lo«a of employment. than e

r.'^S tr. di!!e.fnrg«ic area end the X •
offered e rrhanoe to mova to the new location with the same wapes 
and benefits, but elects not to move to the new locatron,

(G) The employer offered eomp.nsetion a. required by eubparagreph (Al.
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LRM tD: IM8309 SUBJECT; H1B TBfnpor*ry lnDm»9rent Visa Program Rafprms

RBSPONKTO
LfOtUATIVEICreRRAL

MEMORANDUM

If your raspeltia t» this roguost for vIoM N abort (a^.. oonour/w conmnU. w* profvr tfart you reopond by 
»-D^f or by «ahs ua thb raspomo ahoat. If tho raopcnaa b abort and you pwfar to eaU, eal ilw
mnefvwlda Ina Mtewn Mow (NOT iha anMyai'c Inrt to laava a mwaaina with a lagtalatwr oaiiatwrt.

You imay atoa caopand by:
ni tha analyat/atlDnMy‘'8 dbaot Ena (you wB ba oaimactod to «olca maE if tk* anabrat doaa nae

anawar); or
(2) aaodbig uo a mamo ar lantr

I incMo tho LMN manbar ahown Bbevo. and tha auhM Mvowit baiow-

mOM;

InvW M. Rohraadw Hwna: 3»b-3683 Hu; sauioa 
Offlea of Managnant and Budgai
fbonoH-WUa Un^to naoli tagUadoo aaNatom}: 39B>S4Sa

r
R>atol

Afuihi ____ (NaiM)

_________________ (AganoyJ

d_______ fTabphonof

Tha falowtrii Is tba roM>n«* of our ^mcy to your raqusai for »fawa on tha riMva^awtianad whiaett 

_____ Conaur

_____NaObiaction

MoComtnant

_____Saa prapoaad adHa an pagaa ______ _ __

Otim:

J FAXREnWNof po0Mr attaohod to ihi« raiponM ahaai
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NATIONAL SCIENCE FOUNDATION
4201 Wilson Boulevard 
Arlington, VA 22230 

(703) 3064060

MEMORANDUM
OTTkrgftfie 

Otnaril Ceimad

TO;

FROM;

DATE;

SUB J1ECT;

Ingrid M. Schroedor, Legislative Analyst, 0MB 

Anita Eisenstadt, Assistant General Counsel 

April 29, 1996

LRM #IMS309; Hl-B temporary immigrant visa 
program reforms

I received some additional comments this morning concerning the 
impact of the proposed Hl-B program reforms on NSF's Division of 
International Programs. Because some of NSF's international 
collaborative projects are based on lees formal arrangements than 
a formal written agreement, NSF would like to suggest the 
following additional modification to the international 
collaborative excemption from the recruit and retain requirement;

*' The recruitment requirements of this subparagraph shall also 
not apply to a scientist, mathematician, or engineer who has 
attained at least a master's degree or its equivalent in a 
scientific or engineering discipline, and who ie coming 
temporari.ly to the United States to participate ,ln a cooperative 
scientific activity that is carried out under an Agreement or 

■T cooperative arrangement between the Federal Government and
/ the alT^'s Government or with funding from a United States 

Government research program."

A requirement for a formal written agreement would alter the way 
NSF conducts business with some of our foreign counterparts and 
impose an unnecessary administrative burden in some cases.

a.v
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April 29, 1991

Urgent for Ingrid Sohroodor, 0MB 

From8 Greg Jonoo, yoj 

Rot HlB visa language

URGENT

n«r« IB a staff cominent from Lh« Civil Rights Division. 
This has not been fully vetted w/in DOJ, so should not be 
represented as an "orcicial" position. We*re just sending it 
along for whatever consideration the WH type* choose to give it,

Thank*.
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■i-

Admaiftisiion Position Regarding H-lB Leglslatioa

You have reouwTod our ooituneots legaiding the AdministratioD s Proposal for H ^ 
Ugislation. ^ general, we beUove that the Admialsttation’s Pxoposd does

for US woik-s. and that it wUl aUow employee to use the vim process to the 
availaWe and qualified U.S. workers without fear of a pemdty. Specific comments

follow.
A. dOL approval of Employer Search for U.S.Woikers

Before VP»«1 of the l.bol .ppUction, the employer murt be “

the proposed language deee not conuln eufficlcnt safeguaids to protect U.S. worker*.

Further, the comparison between the qualifioatiunj. and c^erience of l^S. 
the temporary foreign worker at 8 U.S.C. § U&2CnXl) h» misplaced. The question should be

A;-:;-.
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whether the U.S. worker ia qualified for the poiitioo, and gol whether the XJ S. worker’s 
quaUficatlons and experience match those of the foreign woricere. If the U.S, worker is qualified 
for the position, the employer has no reason to seek a temporary foreign worker, despite the 
match bolwceu each worker’s qualiflealloDn and experienf ft A* written, it would bc extremely 
difficult to establish that a U.S. worker matches a foreign worker by virtue of different hmguage 
skills, education, training, etc, By providing the wrong comparison, the proposod provision 
fevors the employer to the detriment of available and qualified U.S. workers.

D. Definition of Laid Off

Ihe provision concerning Uie definition of 'laid off' ia too limited and provides bopholcs 
for employers to evade liability. The definition states that a U.S. worker is not laid off if the 
employer requires that he or she relocate but retain the same benefits and wages, 'rhua, a U.S. 
worker could bft sent to a lc8S desirous employment location by, an employer that intends to force 
the employee to quit, but the worker would have no redress even though the new visa holder is 
silting In (he U.S. worker’s old desk.

C. Remedies

The provision concerning layoff protection to U.S. workers is weak and not sufflcleiiL. 
First, it provides only civil penaltiBB. It does not provide a remedy to the iitjuied U.S. worker, 
including back pay, reinstatement or iustatemeot, benefits, attorney fees, and the otb« remedies 
typically provided In disciimintiiioii law suits. Further, it does net provide for jurisdiction when 
a single U.S. worker ia the victim of labor fraud. Rather, it requires a pattern or practice. Thus, 
employers are free to Ignore the appUcadons ot. or icnninate, paniculai U.S. workers if doing so 
doas not constirirte a partem or practice, This ia wrong. Any aggrieved U.S. worker should have 

a viable make whole remedy available.

D. Summary

In short, we believe that the Administration should favor heightened worker protections 
in this legislation. Individual U.S. Workers who are denied employiaent by employers that do 
uot [dcnut in good faith should have an effective avenue of redress available, lochiding make* 
Whole relief. The current system, and the proposed reforms, do not provide the necessary relief 
U,S. workers are due when employers use them in the foreign worker application process. Wo 
have seen many instances in which U.S. workers apply for positions, interview (someiimes at 
considerable expense - financial or time-wise), and are rejected because the omplwyet has aUeady 
dtoidod that nfl U S worVer* will be hired for the position. It is time for such workers to have an 
effective and available remedy.

-TO.» VT
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OPTIONS FOR PROCESSING H-IB PETITIONS FILED AFTER REACHING 
THE 65.000 NUMERICAL LIMITATION

At the current rate of H-IB usage, the Service will reach the 
65,000 numerical limitation (the cap) in late May or early June 
1998, This paper presents options which the Service may consider 
in processing H-IB petitions filed or pending with the Service 
after the numerical limitation is reached.

The Service should notify the public when the numerical 
limitation has been reached and publicize whatever procedure is 
adopted to process H-IB petitions filed after that time. A 
notice published in the Federal Register would serve this purpose 
and minimize public inquiries.

Although current regulations require that the Service reject 
petitions filed after the cap is reached, a recently published 
proposed rule would allow the Service to adopt another mechanism 
to process cases in the event that the cap is reached before the 
end of the fiscal year. Unfortunately, it is unlikely that this 
rule will be finalized before this fiscal year's cap is reached. 
Legislation may soon be introduced that will raise the cap.
Since there is no guarantee that the legislation will be enacted 
prior to the date on which the numerical limitation is reached, 
however, it behooves the Service to develop a policy to process 
petitions pending on, or filed, after that date.

When the cap was reached last fiscal year in September 1997, a 
different set of circumstances was faced. A decision was made to 
approve new cases and cases pending when the cap was reached, 
with a validity date of October l,'l997, i.e. as of the beginning 
of the next fiscal year. The Service used fiscal year 1998 
numbers for those cases since the aliens would not be permitted 
to work in the United States until the start of the new fiscal 
year. However, this policy is less appropriate, if at all, where 
the cap is reached in May or June.
OPTIOif 1

The Service holds petitions filed after the cap is reached in 
abeyance until October 1, 1998, the beginning of the new fiscal 
year.

The adoption of this option will generate a substantial number of 
calls from the public as to the status of the petitions. 
Petitioners will eventually contact the Service and seek 
information as to the disposition of their cases. Given limited

EOOl^ Dva Z689 l-TS ZOZ^ TZ ;80 86/eZ/t'O
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resources, the Service will have difficulty both keeping up with 
the correspondence and storing the petitions. Sufficient storage 
space is an acute problem at some INS Service Centers,

In addition, if the Service holds the petitions until next fiscal 
year, petitioners will not have access to the beneficiaries' 
services until the Service adjudicates the petitions and notifies 
the consular posts. In some cases, this may mean that 
beneficiaries will not be allowed to commence services for 
petitioning employers until November of December.

OPTXOK 2A

The Service would adjudicate petitions filed after the cap is 
reached and indicate on the approval notice that the petition is 
valid from October 1, 1998, regardless of the validity date 
requested by the petitioner. Approval notices would request that 
petitioners notify the Service to revoke petitions if 
beneficiaries' services were no longer needed due to the delay.

Analysis

In some cases, adoption of this option would affect the 
petitioner's need for the beneficiary's services, e.g in cases 
where a beneficiary's services are only needed for the duration 
of this fiscal year. It is also possible that the rate of 
monthly petitions might increase to the point that FY99's entire 
annual allotment would be exhausted as of October 1, 1999. How 
petitions would be handled under that scenario is not covered in 
this paper.

0PTI02T 2B

The Service would inform the petitioner that the cap has been 
reached and ask each petitioner so informed how the Service 
should dispose of the case, i.e. return the petition or approve 
it effective at the start of the next fiscal year.

Analysis

This option, while fostering good customer service, would be 
labor intensive, requiring a huge number of calls given the 
current 2300 cases per week. A great additional benefit to 
petitioners under this option is that beneficiaries could 
commence services on October 1, 1998, since adjudication and 
notice to petitioners, ports-of-entry, and/or consular posts 
would have already taken place. However, as discussed under the 
analysis of Option 2A, given that the current rate of 2300 
petitions per week is already expected to amount to up to 46, 000 
petitions by the end of FY98 (approximately 70% of the FY99

i'OOl^ ova i689 ns 86/CS/t'O
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allotment), it is possible that, if an increased natural rate 
and/or "land office" phenomenon were to happen, the FY99 
petitions would be adjudicated before FY99 even begins. Without 
addressing how the FYOO allotment would be affected by this, we 
can predict that a "land office" scenario, under which the 
anxiety quotient of the business community and its 
representatives might rise dramatically, would result in far 
greater pressure than ever from this community to communicate 
directly with the Service on its cases and correspondingly render 
the "return or call" option less viable.

OPTION 3

The Service would return pending petitions and petitions filed 
after the cap has been reached with a notice informing the 
petitioner to refile the case on October 1, 1998, or resubmit it 
for immediate adjudication in order for the validity of the 
approved petition to begin on October 1, 1998. Alternatively, in 
a Federal Register notice describing the Service's policy, the 
public could be advised to indicate on the petition an alternate 
set of employment dates in case the cap is reached prior to 
adjudication.

Analysis

The adoption of this option will substantially increase costs to 
the Service to have centers return petitions and petitioners 
refile them.

ATION

The Service should adopt a combination of Option 2B and option 3. 
The Service should adopt. 2B with respect to petitions pending 
when the cap is reached and option 3 for cases filed after the 
cap is reached. The adoption of option 2B is consistent with the 
Commissioner's customer service in.i.tiatives.

The key element in adopting the recommended option is the Federal 
Register notice, which should advi.se petitioners to provide an 
alternate employment period in the event the cap is reached while 
the petition is pending. This notice would also describe option 
3 with respect to petitions filed after the cap is reached.

The Service should avoid a policy whereby petitions would be 
denied for lack of numbers. This procedure would eventually 
result in litigation requiring the Service to justify the 
accuracy of its tracking system. H:\jwb\h-lbcap
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From: Ingrid M. Schroeder on 04/29/98 09:10:39 AM

Record Type: Record

To: Debra J. Bond/OMB/EOP, Steven M. Mertens/OMB/EOP, Julie A. Fernandes/OPD/EOP

cc: James J. Jukes/OMB/EOP
Subject: FI1B - the debate continues

REP. SMITH MAY LINK SKILLS PRIORITY TO HIGH-TECH VISA BILL 
*Pulse of Congress/Insight*
(NEWS 04/29/98; 29 lines)
Item Key: 11864

REP. SMITH MAY LINK SKILLS PRIORITY TO HIGH-TECH VISA BILL 

By Dan Carney, CQ Staff Writer

Rep. Lamar Smith, R-Texas, a vigorous advocate of more restrictive 
immigration policies, is threatening to limit visas for the unskilled 
relatives of U.S. citizens and permanent residents as his price for 
supporting a bill pushed by high-tech groups.

As chairman of the House Judiciary Subcommittee on Immigration, 
Smith plans to mark up draft legislation tomorrow increasing the number 
of H-1B temporary visas for high-tech workers from 65,000 a year to 
about 90,000. The bill is a priority for companies like Intel and 
Microsoft, which argue that America's dominance in the computer industry 
could be jeopardized if they cannot get enough skilled workers.

Smith says that if skill levels are so important, they should be a 
factor not just for employer-sponsored immigration, but family-sponsored 
immigration as well. His proposal, in addition to increasing H-1B visas, 
would give preference across-the-board to family-sponsored immigrants 
with at least a high-school education. That would mean, for example, a 
U.S. resident trying to bring in his wife would have a much easier time 
if she had at least a high-school diploma.

Immigrant groups say this proposal is "anti-family." And Spencer 
Abraham, R-Mich., Smith's Senate counterpart, promises to kill it in 
conference. Even high-tech companies are wary; they do not want to be 
seen as getting their people at the expense of someone's relative.
Hoping to bypass Smith, they have been taking their case to leadership.
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Record Type: Record

To;

cc:

Julie A. Fernandes

Subject: IMMIGRATION PANEL OKS INCREASING VISAS FOR HIGH-SKILLED ... 

Date: 04/30/98 Time: 15:29
SImmigration panel OKs increasing visas for high-skilled foreign

WASHINGTON (AP) The House Judiciary immigration subcommittee 
voted Thursday to increase the number of highly skilled foreign 
professionals allowed to work in the United States.

Although they voted unanimously for the bill offered by the 
subcommittee chairman. Rep. Lamar Smith, R-Texas, Democrats and 
Republicans alike indicated their displeasure with key provisions 
and said they would seek to rewrite the bill when full Judiciary 
Committee takes it up, probably next week.

The bill was variously faulted for being too harsh on industry 
or not harsh enough and for failing to include money to train 
Americans for the high-tech jobs employers say they must look 
elsewhere to fill.

' 'Sounds like we're going to have a lot of amendments when we 
get to full committee," Smith said after hearing the complaints.

The information technology industry, which has been vigorously 
lobbying Congress to raise the visa ceiling for highly skilled 
workers, adamantly opposes Smith's bill. It is drawn far more 
narrowly than a Senate version but would add new mandates to ensure 
U.S. workers aren't harmed by the inflow of foreign talent.

' 'This is a bill only a Washington bureaucrat could love," said 
T.J. Rodgers, chief executive of Cypress Semiconductor.

Silicon Valley and other business interests have lined up in 
support of a bill by Sen. Spencer Abraham, R-Mich., which has been 
approved by the Senate Judiciary Committee.

Their main opposition to Smith's legislation stems from a 
provision that would require employers to attest that they are not 
displacing Americans with foreign iabor. ' 'Amazingly, this is not 
currently a violation of the (visa) program," Smith said.

Business interests complain that the attestation and requirement 
that they make good-faith efforts to recruit Americans first are 
too onerous and would harm their efforts to fill vacancies.

The White House prefers the Smith bill over the Senate proposal.
But the White House wants Smith to add one provision from Abraham's 
bill: money to improve education and training for Americans so they 
can take jobs in the booming high-tech sector.

Current law caps the H-1B program for highly skilled 
professionals at 65,000 visas annually. That cap will be hit in the 
coming weeks, months before the end of the fiscal year.

Smith's bill would add 30,000 more visas this year, with the



ceiling rising to 105,000 next year and 115,000 in 2000 before 
reverting to the current level. Abraham's bill would boost the 
annual ceiling to 11 5,000 visas for the next five years.

In 1997, demand for the visas, which allow foreigners to remain 
here for up to six years, outpaced availability for the first time. 
APNP-04-30-98 1 529EDT



From: Ingrid M. Schroeder on 04/29/98 05:14:56 PM

Record Type: Record

To: Julie A. Fernandes/OPD/EOP

cc: Daniel J. Chenok/OMB/EOP, James J. Jukes/OMB/EOP
Subject: Re: LRM #IMS314 - NEC and DPC Report on HR3736 Workforce Improvement and Protection Act of 

1998

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/29/98 05:14 PM

Debra J. Bond 04/29/98 05:02:54 PM

Record Type: Record

To:

cc:

Ingrid M. Schroeder/OMB/EOP@EOP

Larry R. Matlack/OMB/EOP@EOP, Maureen H. Walsh/OMB/EOP@EOP
Subject: Re: LRM #IMS314 - NEC and DPC Report on HR3736 Workforce Improvement and Protection Act of 

1998 ^

Below are our comments on the NEC/DPC letter on Rep. Smith's bill. Please let me 
know if you have any questions regarding these comments. Thanks-

DRAFT - NOT FOR RELEASE

April 30, 1998

The Honorable Lamar Smith 
Chairman
Subcommittee on Immigration 
Judiciary Committee 
U. S. House of Representatives 
Washington, D.C. 20510

Dear Mr. Chairman:

Today, your Subcommittee will mark-up H.R. 3736, the "Workforce Improvement and 
Protection Act of 1998" which is intended to address the growing demand for skilled workers in 
the information technology (IT) industry by enacting a temporary increase in the annual cap on the 
number of temporary visas for temporary foreign "specialty" workers under the H-1B program, 
while also effecting reforms to the H-1B program that would help target their usage to industries 
and employers that are actually experiencing skill shortages. The Administiation agrees with the 
intfl^it ophe bilKTjot wohW lik^o wo<;k MM>^ytha/<^DmnJh^e5,to.a<^dresVfllrtrW^ncerns regarding 
the\j/fB ph»gram WkTrainiag e^Mns fcVU.sSflvorkCT^.

The Adminietration-bolievec that the first step in increasing the availability of ekilled workers



must be raising the ckills of U.S. workers and helping tha labor markat work better to match 
BtnployerB with U.S. workars. Fairness demands that any legislation to increase the number of 
H-1B visas for temporary foreign workers also includes provisions for training U.S. workers to 
increase their employment opportunities -- now, and in the future. Skilled workers are the 
economy's greatest resources. Training U.S. workers strengthens our international 
competitiveness, boosts income, and improves our standard of living. Unfortunately, H.R. 3736 
does not contain any provision for additional training opportunities for U.S. workers. This training 
is a vital component of our strategy to address the long-term demand for highly skilled U.S. workers 
and to enhance the international competitiveness of important U.S. industries. An effective training 
strategy would also work to lessen the need for more H-1B visas, (moved from below) Therefore, 
substantial additional efforts by through partnership with various entities including industry to 
increase the skill level of U.S. workers and needed improvements in the H-1B visa program are is a 
necessary prerequisites for the Administration to support any short-term increases in the number of 
visas for temporary foreign workers.

In addition to improved training efforts, the Administration believes that substantive reform 
to the H-1B program is necessary in order to target the visas to employers with demonstrated skill 
shortages. We are pleased that H.R. 3736 is consistent with one of our primary this objectives, 
insofar as it conditions a temporary increase in the H-1B cap on the enactment of meaningful 
reforms to the H-1B visa program. Your bill would help ensure that no U.S. worker would lose their 
job to a similarly qualified temporary foreign worker and that every qualified U.S. worker would 
have the opportunity to fill a job before a temporary foreign worker. Moreover, your bill greatly 
strengthens program requirements-and enforcement to prevent employer abuses of the H-1B- 
program. However, while H.R. 3736 increases enforcement authority against willful violators, it 
lacks the needed authority to verify applications in the absence of a complaint. This is an 
important reform given nonimmigrant temporary workers are entirely dependent on their employers 
to remain in the U.S. and thus unlikely to lodge a complaint against even a serious violation.

Unfortunately, H.R. 3736 does not contain any prevision for additional training opportunities 
for U.S. workers. This training is a vital component of our strategy to address the long-term 
demand for highly skilled U.S. workers and to enhance the international competitiveness of 
important U.S. industries. An effective training strategy weuld-also work to lessen the need for 
more H-1B visas. We are also concerned that the increase in visas reflected in this bill is large and 
is not, in any-event, targeted to skill shortages being used to justify this change in policy (i.e., 
advanced degrees or significant practical experience in math, science, or engineering).

For these reasons, the Administration believes that this legislation would substantially 
improve the current H-1B program and, with the addition of Despite the improvements included in 
H.R. 3736, the Administration cannot support the bill as introduced. However, the Administration 
looks forward to working with your committee on changes that would address our concerns about 
meaningful training strategies, further reform to the H-1B program, and a modest reduction in the 
level of increase in the annual cap, would garner tho Administration's strong support. We look 
forward to working with tho-Congross on these and other specific provisions in tho bili.

The Office of Management and Budget advises that there is no objection to the submission 
of this report from the standpoint of the Administration's program.

Sincerely,

Alexis fderman
Secretai^pf the Department of Labor



[NOTE: While we understand the point that three Secretaries signed the Senate bill letter, we 
strongly suggest having Labor sign this letter given all of the concerns with the bill lie in the labor 
arena (training and enforcement).]

Bruce Reed
Assistant to the President for Domestic Policy

Gene B. Sperling
Assistant to the President for Economic Policy
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OCPARTMENT OP DkPkNVk 
OrriCK OP OCNKRAL COUNSEL 
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April 29, 1998

l^efsuPL.

Mf.MOKANDUMfOK INORJD SCHROEDER, LEGISLATIYE REFERENCE DIVISION,
OFFICE OF MANAGEMENT AND BUDGET

FROM:

SUBJECT:

S.T. BRICK, DIRECTOR, LEGISLATIVE REFERENCE SERVICE, 
DEPARTMElvrr OF DEFENS

LRM ID: IMS309, H-i B Temporary Immigrant Visa Program Reforms

In response to your request for views, the legislative proposiil regarding H-IB temporary 
immigrant Visa program reforms begins to address the Depaitmenl of Defense's concern with 
eerljer proposals for refojtning this program. The c onc ern with earlier propo.sals was that they 
not only provided desired protections from abuses of the program but also precluded the 
program’s legitimate use for access to the "best and brightest” researches U» help the U.S. rciaiu 
its technoloycal edge for economic and military competitiveness. This proposal begins to 
ad dress that concern with the addition of the proposed paragraph (E)(II) and the omission of the 
earlier proposal to reduce the maximum femi of the H-I B visa from six to three years.

Hcjwever, the quick review of this new proposal suggests that there is at least one area 
where it can be improved. Specifically, tire definition of "laid off’ in the proposed paragraph 
(F)(1I) should be revised to exempt rinlte»lenn appointments, such as the one-year or two»year ^ 

appointments Toutiftclv made to postdootorol Colors at instituriona of higher education.

We hope that there will be ftuther oppommiUes tor input concerning the proposal as it goes 
through the legislative process so that we can more fully evaluate its potcutial Impacts on the 
research enterprise.

6K--

+.H-. TOTRL PAGE, 001 **
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national science foundation
4201 Wilson Boulevard 
Arlington, VA 2i230

(703) 3064060

Ingrid M. Schroed.r, Legislacivn l>n»lY»t, OME 

Anita EUanatadt, Aaaistant Ganaral Counsal 4^,^ ^TOs 

FROM:
PATS' April 29, 1998

. nSF objacts to the bill-E «'’^i^^t£ieru“s’?“orklr“fof every 

reauire nn. employer to hire any <? worker is lescteSorIry .hilled positi^ even r£ the it
qualified than the worker. temporary foreign
more difficult for Threxcep^ion for
professors than permanent pro narrow and
outstanding 5” ,n aoencies. Although NSF has
would not even recruitment requirement to the
expressed =°“=«™*,^^Si®trat!on”s propo.el to reguire employers
HI-B program, the „ v^etantially equivalent
CO hire U-S. is preferable to the approach
SJeri‘in‘H'ri736 :So£ «gulres en.ploy.rs to hire less 

qualified U.S. workers.
• Furthermore, 'the bill ^°*®^^®^j.^Jtional*collab?ra?ive projects.
recruitment requirement o Ka'i-no nflftd as a visa "vehicle forit:e?i.rio^aro^o:reLrif. “i^ntifio activiti... 

Such an exemption is essential.

• oiifirtunately, the report actually endor.es
recruitment approach on the t F = oualitled U.S. workersupports the bill's rtat a^|ualllie^ ^
ahould always have the this^sentence in the report and
joreign worker," “^ects that a sentence
^'^addel to'thi re^oft ?e^esting an exemption to any reorurtment
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for international,couaborativ*
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1 free to cal-1 we at 703“If you have any questions, please feel fr

306-1060. .



From: Ingrid M. Schroeder on 04/29/98 04:42:13 PM

Record Type: Record

To:

cc:

Julie A. Fernandes/OPD/EOP

Subject: OSTP comments

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/29/98 04:41 PM

©

• Rachel E. Levinson 04/29/98 04:35:17 PM

Record Type: Record

To: Ingrid M. Schroeder/OMB/EOP@EOP

cc: See the distribution list at the bottom of this message
Subject: OSTP comments

the following is being faxed right now

April 29, 1998

MEMORANDUM FOR JAMES JUKES
ASSISTANT DIRECTOR FOR LEGISLATIVE REFERENCE, 0MB

FROM: ARTHUR BIENENSTOCK 
ASSOCIATE DIRECTOR FOR SCIENCE

SUBJECT: LRMID: IMS314NECandDPC REPORT ON H.R.3736

OST proposes that the following sentence be inserted in the Statement 
of Administration Position regarding H.R. 3736, the Workforce Improvement and Protection 
Act of 1998.

Paragraph 3, before last sentence, “However, we believe that more explicit provisions should 
be included that protect international collaborations between foreign scientists and engineers 
and science and technology programs supported by the Federal government.



Thank you.

Message Copied To:
Arthur Bienenstock/OSTP/EOP@EOP 
Kerri A. Jones/OSTP/EOP@EOP 
Duncan T. Moore/OSTP/EOP@EOP 
David Heyman/OSTP/EOP@EOP 
Lori A. Perine/OSTP/EOP@EOP
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OOV.
Apfi> 30> 1096

Tno Honorable Lamm Smitli

Chairman .Subcommittee on Immiyration
Judiciary Committee 
U. 5. House of f^eprwertW*'^®®
Wasbinyton, D.C. 20B10

Dear Mr- Chairman;

. >.WW> „.S ™ -.1. .1..
J..I J. tl»l .Vin .h.rtm«

^killed workers must btraifilnn the 8 8 U.S. Thereiore. subEtenlial
'mmk.t work better to match and needed

; atp-ece,uis.«s ,o. ,na

S”nrrp^^n-;a,. inaaa..a
tomporary nn iimrliaiUi-■ i ■ L . .nu

\

ion lu ........................ .............. ................................ I I I ------ ;

L r U.s. vyrnkaf woiilri hav« the opportunnyto
kej;and that ••Ww^n „,i»ji"%araover your bill yreatly ftwmgtbene---^

____ _ aartw Pirn V i 5 iOnToTeoSit i OHOl

=£rEHSrSSES»
onh.n® = 1ha intorna-.lonol oompotitivonova of imponan J.S mPusir ^ ■
„»<eoTiva uaiclDfl aira«av "““W al^rk .o^apn

yPirfrmglf^^retlsdied m th.s bill i^ia.ge^e**^
______ r.rm ■nnn.riflt bfcibfl

WTTT T.^w»>’>M'B8rP'n tn r» ^ ..:.w,nn ii^ nmilI raiennfv nz-
\ riagreoo-^-etyi4i^ijnt prwVeiat^pcMonoo ^l^pe«rw>00 ">



DMB/LRD/ES6G
. 3DM Ui ■

APR 29’98 15:55 No .031 P.03

•V

10:202-395-3109

o ^

Fovrf^se tne Aamin:«M.tlon bel.Fve. toauh.s
jubswnyfc Impto'jfe the Ctf rent H-IB praya^"^^^ inciess# in th«
m..ninLl ’ ™l,„„^tS-DP<.rtTwe looK tonward tomeaningful irainina a.nnual^up, would’'B8rn.r inoSvdmlnUtietlonf
workina with the Conarest on thm end oth«rr?SEnio proviei

• - , ■ I

The Office of Management and Budget advises 
tn« submission of this report from the standpoint of the Adm
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ra is no objection to 

niatration's program.

Sincerelv.
rf^cdP

IBruce Reed
Assistant to the President for OomosticVPolicy:icJPolicy'^

«-+ t/

Gene B. Sporlinq
Ass'.stent to the Presidem for Economic Policy
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The Honoreble Lamar Smith 

Chairmen
Subcommittee on Immlgretlon 

Judiciary’ Commirtaa
U. $■ House of Represeruetivee 
Washington. D.C. 20610

Deer Mr. Chairman:

SI?”’’“employers that are actually axpenencing skill shortages.

Tho Admlni.t..lloo bdlev.. th.t th. ft.« b..p incr.Mlng °*
.uilea workers muK be riielns We «lll. el U.S. we.ke.s .nd_^b.iping _tyg.i.ber^^
merket work better to match employare withs^S° ,?^neide(*j) 

Odditlonel eflorte by Indoetry to Ineroeie thj^aklll level of U.S. worYti^w
;£p,ov.me«. lo th. H-1B vie. prbsr.m „

Admiitlstrotlon to eupport sitv ehort-term Inoreeeee in the number of vises for 

temporary foreign workers-

We are pleased that H.R. 3736 is consistent with one of our primary 
objectives, insofar as it condition, a tcrr^porory incroeae In the H- I B cap on the 

enactment of meantnaful raforms to the H-1 B visa program. 
ensure that no U.S. worker would lose their Job to a similarly quilif.od tempo ary 
foreign worker and th.t every qualified U.S. worker would have the opportunity to 
fill a job before a temporary foreign worker- Moreover, your bjll greatly strengthens 
program roqulremems and anforcement to pravent employer abuses of me h-ib

program.
Unfortunately, H-R. 3736 does not conteln sny provision for additional 

training opportunities for U.S. workers. This training is e vital component of our 
strategy to addreee the long-term demand for highly skilled U.S. workerv e»*d to 
enhance the International competitiveneaa of Important U.S. indUJtrles. An 
effective training eirategy would alw work to lessen the need for more H-1 B vieea. 

"Wa ore alee concerned that the Increase reflected Ir^ thio bill la (orga and Is not, in

a(c

) effective training eirategy would also worx to tessen .u, .. . w ...
“Wo ore also concerned that the Increase reflected Ir^ thIo bill la (ora* and Is not, in 
any event, targeted to skill shortages being used to justify this change in policy 
(i.e,, advanced degrees or significant practical experisrice in math, science, or
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National Association of 
Computer Consultant Businesses

ITS TIME TO END TAX DISCRIMINATION 
A GAINST HIGH-TECH STAFFING FIRMS

♦ NEED FOR ACTION. In the past several years, a majority of Senators and a large number of 
Representatives have called for repeal of Section 1706 of the 1986 Tax Reform Act. Section 1706 singles 
out only the technical services industry and makes it uniquely difficult for that industry to hire computer and 
engineering professionals who want to work as independent contractors. By co-sponsoring S. 1924, the 
Technical Workers Fairness Act, also called the Mack-Kerry bill, and supporting similar House efforts, you 
can make Section 1706 repeal a reality in 1998. Particularly in view of the shortage of high-tech 
professionals expected to last for several years, there is an even greater reason to repeal this discriminatory 
and unfair tax law that discourages high-tech staffing firms from hiring independent contractors.

♦ BACKGROUND ON SECTION 1706. For businesses known as “technical services firms” who provide 
technical services to their customers. Section 1706 removed so-called “Section 530 employment tax safe 
havens” that otherwise apply to all other types of businesses using independent contractors. As a result, if a 
technical services firm hires a high-tech worker to perform services for that firm’s customers as an 
independent contractor, then the firm must prove to the IRS that this worker is an independent contractor 
under the centuries-old “common law” employment test. Even if the firm shows a strong reason for hiring 
the worker as an independent contractor — for example, the IRS approved the firm’s practices in a prior 
audit, or the treatment conforms to industry practice or a court ruling, all of which are “safe havens” under 
Section 530 — Section 1706 makes these reasons irrelevant for technical services firms.

♦ HARM CAUSED BY SECTION 1706. The harm to high-tech firms and workers caused by Section 1706 
is more than theoretical. Technical services firms which use independent contractors - even if they act in 
good faith — can be severely penalized by the IRS and forced to pay “unpaid” employment taxes although 
the contractors have already paid these same taxes in full! In fact, some IRS auditors use Section 1706 to 
claim “incorporated” high-tech independent contractors are not legitimate. Left with only the common law 
employment test to prove a worker’s status to the IRS, many high-tech firms will not hire any independent 
contractors. They do not want to “attract” an almost-certain IRS audit because the time and expenses to 
fight the IRS means that even “winning” the audit is really a “losing” situation.

♦ SUPPORT FOR SECTION 1706 REPEAL. Facts not known in 1986 have now led to a consensus to 
repeal Section 1706. Repeal supporters include the American Bar Association, the American Tax Policy 
Institute, and most major high-tech associations, including those composed of the computer and engineering 
professionals themselves. These groups have responded to a lengthy Treasury Department study (required 
by Congress in TAMRA of 1988 and issued in 1991) which found that tax compliance is actually 
better-than-average among technical services workers compared to other contractors in other industries. 
The study also found the scope of Section 1706 was “difficult to justify on equity or other policy 
considerations.” Further, Section 1706 is the only occasion since the enactment of Section 530 that 
Congress has ever “cut back” on the safe haven protections in Section 530. In fact, in response to concerns 
about arbitrary and-unpredictabl& IRS decisions in independent-contractor audits, in the Small Business Job 
Protection Act of 1996 Congress expanded Section 530 protections and shifted the burden of proof fi-om the 
taxpayer to the IRS - but high-tech staffing firms were still left out. More recently, the Department of 
Labor’s Bureau of Labor Statistics found that a substantial percentage of high-tech professionals are 
actually being forced to work as employees when their preference is to be independent contractors.

♦ NOW IS THE TIME TO ACT. As a Senator, you can join the bi-partisan cosponsorship of S. 1924. As a 
House Member, you can support similar efforts at repeal now being undertaken in the House.

National Association of Computer Consultant Businesses 
1250 Connecticut Avenue, NW - Suite 700
Washington, DC 20036 202-637-6483 FAX: 202-331-4108 April 6, 1998
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THE WHITE HOUSE
WASHINGTON
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March 30,1998

Ms. Audrey Tayee -Haynes 
Director, White House Office 
For Women’s Initiatives and Outreach 
780 Jackson Place, NW 
Washington, D.C. 20503

Dear Ms Tayse-Haynes:

On April 30,1998, wonien ovvned companies of the National Association of 
Coiiiputci Consultant Businesses will gather in Washington to discuss important issues 
confronting the information technology (IT) staffing industry, such as the shortage of 
trained IT professionals. The NACCB is the largest trade association representing 
exclusivelv IT staffing businesses, comprised of over 365 companies with gross revenues 
last year of $5 billion. Among the items on this year's agenda, is the creation of the 
NACCB ediir-ition foundation for the education of IT profeseionale.

Dnrmg a similar Washington confeience lust year, a ddegution of NACCB 
women led by Meryl Namhez, president of Techprose, Inc., held a productive meeting 
with your predecessor, Betsy Myers. They were pleased to discuss the Clinton-Gore 
Administration's initiatives with women owned businesses and have made many 
decisions during 1997, well infomied from the meeting with Ms. Myers.

Mb Natchez and others are eager to renew the working relationship with the 
Office for Women's Initiatives and Outreach aud would, like lo meet with you on April 
3D‘^ I will be in contact with your scheduler to learn whether your schedule allows you 
to meet wjth a delegation o.f NACCB businesswomen during the 1998 conference. Please 
contact me if I may provide any additional information.

Sincerely,

Philip M.''Skillnian
Director, Congressional Relations

1250 Connecticut Avenue. .VW, Suite 700
WiuliiB{,tan, DC aoo36
(202) 037-6483 ?AX; (202) 637-9195
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National Association of 
Computer Consultant Businesses

irs TIME TO END TAXDISCEIMINATION 
A GAINST HIGH'TECH STAFFmO FIRMS

• NEED FOB ACTION. In the past several years, a majority of Senators and a large number of 
Representatives have called for repeal of Section 1706 of the 1986 Tax Refomi Act Section 1706 singles 
niit nnly thn tFchniral servioea industry and makas it uniquely difEcult for that induaby to hire coinpulcr .and 
engineering professionals who want to work as independent contractors. By co-sponsoring S. 1924, the 
Technical Workers Foirnesa Act, also called the Mack-Katy bill, and supporting siniilar House efforts, you 
can make Section 1706 repeal a reality in 1998. Particularly in view of the shortage of high-tech 
piofeBsiuiialb expeLtei] lo Iasi for several years, there is an even greater reason to repeal this discriminatory 
and unfair lax law tiiat discourages high-tech stafBng firms from hiring independent contractors.

f background on section 1706. For businesses known as “technical services films” who provide 
technical services to their customers, Section 1706 removed so-called “Section 530 employment tax safe 
havens” that otherwise apply to all other types of hiisinesses using independent contractorB. As a recult if a 
technical services firm hires a high-tech worker to perform services for that firm’s customers as an 
independent contractor, then the fitm must prove to the IRS that this worker is an independent contractor 
under the centuries-old “common law” employment test. Even if the firm shows a strong reason for hiring 
the worker as an independent contractoi - foi example, the IRS approved the firm's practices m a prior 
audit, or Che treatment conforms to industry practice or a court ruling, all of which are “safe havens” under 
Section 330 - Section 1706 makes these reasons irrelevant tor technical services firms.

• HARM CAUSED BY SECTION 1706. The harm to hi^-tech tinns and woikers caused by Section 1706 
is more flian theoretical. Technical services fums Which use independent cofitractoTS - even if they act in 
good feith - can be severely penalized by the IRS and forced to pay "unpaid” employment taxes although 
fhf! rontiactois have already paid these same taxes in foil! In fact, some IRS auditors use Section 1706 to 
claim “incorporated” high-tech independent contractors are not legitimate. Left with only the common law 
employment teat to prove a worker’s status to the IRS, many high-teuh fimis will not hire any independent 
contractors. They do not want to “attract” an almost-certain IRS audit because the time and expenses to 
fight the IRS means that even “winning" Ihc audit is really a “losing” situation.

• SUPPORT FOR SECTION 1706 REPEAL. Facte not known in 1986 have now led to a consensus to 
repeal Section 1706. Repeal supporters include the American Bar Association, the American Tax Policy 
Institute, and most major high-tech associations, including those composed of the computer and engineering 
professionals themselves. These groups have responded to a lengthy Treasury Department study (required 
by Congress in TAMRA of 1988 and issued in 1991) which found that tax compliance is actually 
better-than-average among technical services workcars compared to other contractors in other industtieii. 
The study also^ found the scope of Section 1706 was “difficult to justify on equity or other policy 
conmderations.” Further, Section 1706 15 the only occasion since the cnaclmcnt of Section 330 that 
Congress has ever cut back on the safe haven protections in Section 530. In tact, in response to concerns 
about aibiUdiy and unpredictable IRS decisions in independent contractor audits, in the Small Business Job 
Protection Aci of 1996 Congress expanded Section 530 protections and shifted the burden of proof from the 
taxpayer to the IRS - but hjgh-tech staffing finns were still left out. Mote recently, the Department of 
Labor’s Bmeau of Labor Statistics found that a substantial percentage of high-tech piofessionals arc 
actually being forced to work as Mployees when their preference is to be independent contractors,

« NOW IS THE TIME TO ACT. As a Senator, you can join the bi-paitisan cosponsorship of S. 1924. As a 
House Member, you cat support similar effotte at repeal now being undeirtaken in the House.

Natioh*! A,««wla*loti of ComituOrCansuUtnt Buolhnuci 
1250 ConnecHoji Avenue, N W * Suite 700
WEnhinsran. DC 20035 20j.<i37-64(»3 PAX; 202-331-4108

April c. l!i»a
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National Association of 
Computer Consultant Businesses

MODEST CHAI^GBS IN THE H-IB VISA PROCEAM 
WILL HELP SOL VE THE NEED FOR MORE 

INFORMATION TECHNOLOGY PROFESSIONALS

NEED FOR ENACTMENT OF S. 1723. There is a consensus that America does not have enough 
information technoloey C'rT") professionals to meet its neade. A source of more IT profcssioiiiils is Ihe 
H-IB visa program, but that program limits the entry of H-IB visa holders to 65,000 per year and other 
H IB procedures delay the entry of these workers. Coxgioss can help solve the Skills shortage problem by 
enacting S. 1723 with some minor improvements.

NACCB’S POSITION ON SPECmC PROVISIONS OF S. 1723.

Temporary and Modest /Bcr€ase ui H-IR Cap. NACCB supports the S-year increase ir K-1R vi$a$ trom 
65,000 to 95,000, and the return to the 65,000 cap in 2003, as proposed in S, 1723. We urge the House to 
adopt similar provisions.

Lavffff Protection tor V.St Workers. NACCB agrees U.S. workers should not be replaced by ‘^cheaper" 
H-IB workers. The best way to assure foreign workers are not hired below the prevaiUng wage to 
replace U.S. workers is to allow them to hold '"ponable” visas and easily change employers in a market 
where labor demand exceeds supply. This approach allows the prevailing wage to be set by the free 
market and not by survey data, and employers could not hope to retain bolow-market foreign labor they 
might be tempted to hire to replace laid-nff U.S. woriters. However, if Congress prefers the layoff 
protections in S. 1723 to “portable" visas, S. 1723 should be modified as follows: (1) Employers should 
be penalized only if they “■knowingly” layoff a U.S. wotkei foi xeplaccuieiil by a foreign worker. If a 
foreign worker is hired by happenstance or inadvertence to fill a job once held by a U.S. worker, no 
penalty should apply. C2) Eti^loyers should have to look back only 30 days - not 6 months - to see if 
they have laid-off U.S. workers m a job for which a foreign worker is about to be hired. (3) When the 
DOL interprets the layoff provision, it should be prevented from “second-guessing” an employer’s 
reasonable layoff decisions. If an employer has a good reason why it has “laid off” a U S. worker, the 
DOL must respect that decision. We ^preciate Congress is no longer pursuing 1996 efforts to require 
anti-loyoff “attestations” or target “job contractors” (that is, staffing firms) for more onerous regulations.

PrevaUine Wane Ciarification. NACCB supports the provision in S. 1723 that allows prevailing wages 
to be established by published non-govemment surveys of industry, region or statewide wages for the 
occupational classification. This is a positive step towards market-driven wages. However, Congress 
should clanfy in legislative histoiy that if different valid surveys lead to different prevailing wages in 
the same area, the DOL cannot “second-guess” an employer’s reliance on a valid survey.

CAoitees to DOL Enforcement Powers. NACCB supports the increased penalties in S. 1723 (from 
$1,000 to $5,000) for willful violations of the H-IB rules, but only if Congress explains in legislative 
history that the teim "wiUfiil” means the employer knew its conduct was illegal or showed reckless 
disregard for whether its conduct was illegal (the definition used in the Supreme Court’s 1988 Richland 
Shoe Cotoxany decision). However, we believe the DOL should have authority to conduct “spot" 
inspections of prior willfiil violators only for the period (5 years) that the H-IB cap is increased - and 
not indefinitely, as in S. 1723.

NalioTiul AXcouiation of Computer CoiMultenc Buainesae);
1250 Connecticut Awpnue, N W - Suite 700
Washington, DC 20036 202-637-M83 PAX; 202-331-*10»
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B os I MG■S

TechnoloBy
E-MAIL

April 27, IW

How a Tax Law Helps Ensure Scarcity of 

Programmers
By DAVID CAY JOHNSTON

he Senate holds heahngs this week on complaints of taxpayer abuse 
I by the Internal Revenue Service, but the agenda does not include the 

Tok of Congress itself in creating taxpayer woes, particularly for tens of 
thousands of computer programmers.

But just ask Midge Johnson, a 
would-be programming 
entrepreneur, about a 
long-standmg tax law that is 
pointed speciEcally at software 
professionals and prevents many 
of them from setting up freelance 
businesses. Lately, the IRS has 
been aggressively enforcing tbat 
law — even as computer 
pragratemBrs are in such short 
supply that the Clinton 
Administration is pouring 
millions of doj lars into Federal 
initiatives to train more of them.

It appears to be public policy in conflict with itself and it is making work 
life difficult for a category of citizens crucial to the digital economy.

"Why does Congress say that I can't go out and pursue the American 
dream and give my kids oiid graudkids thinga I couldu't have?" asked Mrs. 
Johnson, who did not find out about the law until two years ago, after 
quitting her job with the consulting firm of Booz Allen & Hamilton in 
hopes of starting her own software programming business. "And why," she 
asked, "is the IRS so busy enforcing this law that keeps me from being an 
independent contractor?"

Mrs. Johnson, of Lanham, Md., knows that programmers are in each short 
supply (hat they can earn to several hundred dollars an hour writing

Cridlfe JMdB Libb hr Hw New Vark Tfatw

Midfie JohoMa of Lanham, Md., gave 
her dream of rUBiiUig Her own 

programming burinesf.

http://www.nytimes.com/libraiy/tech/98/04/biztcch/aiticles/27tax.btnil 4/27/98
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code for hire, and many in. Congress want to let tens of thousands of 
foreign programmers migrate to the United States. She calculated that if 
she were in busuioes for herself she could double her income.

Everywhere Mrs. Johnson went in the suburbs of the nation's capital, she 
said, she was offered work fixing and customizing software - but only if 
she would close her business and become an employee.

"They were afiaid to do business with my company," Mrs. Johnson said.
Two months ago. her bank accoimt empty and creators at the door. Mrs.
■lohnson gave up and took a job as a programmer, paying $69,000.

Mrs. Johnson and thousands of other computer programmers who want to 
work for tbeiuEeives instead of being ^nployees have run a&ul of a 1986 
law in which Congress decreed fiiat most individual piogrammBrs cannot 
be entrepreneurs.

The law generally excludes programmers fiom statutes giving employers 
some flexibility to use indqietident contractor. Critics say that the (RS 

has recently stepped up its enforcement of the law in a way that effectively 
kills .start-up programtning husinefises if their only employee is the 
founder.

The law, which was introduced by Senator Daniel Patrick Moynihan,
Deiuuci itt of New Yuik, was esliniatcd to raise S60 million over five years, 
a figure based on a belief by a staff member of the Congressional Joint 
Committee on Taxation that employees cheat less on their taxes than 
independent contractors do. That was enough money to pay for a tax 
break, approved with Moynihan's support, that was sou^t by IBM for its 

overseas operations. Under the Gttunm-Rudinim deficit control act of the 
previous year, Congress was required to pay for any tax cuts with 
comparable revenue increases or spending cuts.

A year after the law regarding contractors was enacted, the Senator tned to 
repeal it, but his bill died. In 1994, Senator William V. Roth, Republican 
of Delaware, the sponsor of this week's hearings, wrote Moynihan saying 
the programmers should get relief. More than 60 other senators have 
written similar letters since 1994, but they have not voted to change the 
law.

Giiiuy Flyiui, a spukeswuman for Roth, said that while the Senator 
believed that the law was unfair, he was not currently moving to change it 
because "despite die fact the programmers are treated differently from 
other people, this opens a Pandora's box of other independent contractor 
issues."

Programmers and their lawyers say that as a result of inaction by 
Congress, many corporations have revised their policies to explicitly 
forbid the hiring of programmers who are independent contractors.

In response, some people, like Mrs. Johnson, incorporated. They reasoned 

http ww .nytimes.eom/libra17/tech/98/O4/bi2tech/a1ticles/2 7tax.html 4/27/98
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that if they were employees of their own corporahons they would he 
treated by the IRS the way that many doctors and others are and could 
expoiid their enterprises.

But internal £RS documents show that in Alaska, California, Ohio, 
Minnesota, New York and New Jersey. IRS auditors as recently as last 
year hunted tor corporations created by computer programmers. They 
found scores of such companies and then disallowed them for tax 
purposes. The papers show that they were disallowed because they were 
less than a year old and had only one employee, the programtner who 
created the corporation.

Across the country, officials of high-technology temporary-help 
companies said the IRS audit tactic had caused many corporations to 
refuse to hire progrannners unless they become employees, like Mrs, 
Johnson, or were employees of such temporary-help agencies.

Maiy E. Oppeoheimer, an IRS assistant chief counsel, said drere was no 
national directive for auditors to hunt for inr.nTporat.ed programmers. 
However, she noted. Congress has directed the IRS to look at the 
economic substance of tax matters, not j ust theii legal fumi.

lu au cailief iuteiview, Toiu Burger, the director of cmploymcnl taxes for 
the IRS, said one of the agency's difficulties "is that, and I need to pick my 
words carefully, Congress passes laws, often without asking us about 
them, and then tells us to ^orce them."

The intmediate effect of these audits is to force individual programmers 
like Mrs. Johnson to abandon their dreams of getting rich off their 
high-technology skills. But the broader impact is that small businesses 
started by one entrepreneur do not have a chance to grow into mi^ty 
enterprises that can create Jobs and generate more taxes. "Who do you 
know who would hire someone who will bring with them trouble from the 
IRS?" asked Harvey J, Shulnxan, the Washington lawyer for the National 
Association of Computer Consultant Businesses, who made the audit 
documents available.

Shulman has challenged 52 such audits. "I prevailed in 50 cases and 
pdxtially iu auuther , but at a cusi tu clients of S5Q,000 or more, and that is 
just ridioulous," he said.

The association's 400 members, who had more than S5 billion of revenues 
last year, are mostly high-technology temporary-help agencies that hire 
programmers as employees and send them to companies on short-term 
assignments. They want the same flexibility to use contractors and 
individuals who have incorporated as other bufimeeses do.

Don McLaurin, president of the Computer Consulting Group in Columbia, 
S.C., which hires programmers as employees and farms them out to 
cuiiipanles fui sliuit*leuu piojects, sdid the law and its cnfoicemBut "are
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having a devastating impact on the mtnputer industry."

He said his business and his clients would benefit if he could use sonje 
mdqjendent contractors and some incorporated progranHners.

'This is Catch-22," he said. "If you are not legitimate because you start out 
iui a oue-petson corporation and you haven’t been in business for a year, 
then how do you ever start your business? It is nonsensical."

Ed Myers, president of a company in El Segundo, Calif., that provides 
programmers to corporations, said that when his company was audited he 
and Shulman were able to defend the status of all hut .1 nf .SO workers as 
independent contractors,

"The auditor then said I had to give him two more people and I said, 'what 
do you mean?' and he said he had to have five people he could reclassify 
as employees because that was what his boss demanded and that if I would 
give him two more names he would close the audit.

"My first reaction was 'hell no,' because they are not truly employees," 
Myers said. "But my second reaction was that it makes no economic sense 
for me to fight this because it would cost another $50,000 or more, so I 
gave him two names."

The two programTn.ers, he said, no longer speak to him.

Shulman said the association "is not aski.Tig for a special privilege in 
repealing this law; we are just asking that programmers and other 
technical-services workers be treated the same as every other worker in 
America instead of being singled out for discriminatory treatmant."

Donna Steele Flynn, a fonnei member of the House Ways and Means 
Committee staff who is now a tax specialist with Ernst & Young, said, 
"The only reason this hasn't gotten fixed is because the official Joint Tox 
Committee estimate in the past was that repeal of Section 1706 would cost 
a billion dollars in lax revenue over five years.

"There Is a political will on both sides of the aisle, but in terms of 
importance and number of people, a billion dollars is a lot of money for a 
relatively small number of people.”

However, Ms. Flynn added, (he official estimate seems wildly Inflated.
She noted that when legislalion was considered last year that w'ould allow 
employers broad discretion over whether to treat workers in any industry 
Od employees ot independent contractors, the tax revenue loss for the entire 
economy was estimated at the same SI billion over five years.

The IRS estimates that it collects 99.5 percent of taxes due fiotn 
employees, but far less from those who work as independent contractors.

'Whether people cheat is a separate issue," Shulman said. He pointed to a

Page 4 of 5

http ://www .nytimes.com/libraiy/tech/98/04/bi ztech/articles/27tax .html 4/27/98



U^4/j}U/»8 IHl FAA 2024567311
RPR-E8 98 12:30 FR0M:NflCCe

WH Womens Office
2023314108 TO;20£456T311

1^008_

PRGE:08''0e

How a Tax Law Helps Ensure Scarcity of PrograL..

Treasioy Department study that found that programmers were more 
compliant taxpayers than other indqjendent contractors.

"The IRS wants people to be employees because it is easier to coUect ’. ■ 
revenue, but the revenue they arc coIlccUng fiom employees Is less than 
the revenue they would collect from independent contractors even if 
they cheat a little - becafuae they can make’sh;fhiich iiioile."‘he said^ 
"Basically the IRS is saying it would rather collect Jess revenue with less 
cheating than coUect more revenue with jripte;Cheating. Dbes that make 
economic sense?" * ‘ »

Page 5 of 5

♦ i ^ 1

' E MAIL
..■ri :

■>» 1 »

'■ •. U' 1 I. J 1 J'i ^ .1. (• ■. ■

Cfluvrigbt 1998° New York Times Company *

> T, ' 'ViJ ' ■■ ■* ’ ■*!i

1 'i

'jj

■ ■ t

/

-- ' ■' ; 

'7

* ^ ‘■i ''J

^ - Jr I

r' i ^ \-^ •- 

-1/

. 7■

V.

... ' V. >.r A;

http://www.nytimes.com/'library/tech/98/04/biztech/aitides/27tax.html 4/27/98



V. it/vif

i^ervili j i)ic rrrciic

OtfVt^ ii\u La\xnr aUlkAulyj^-ip Vfir>i

^ Vclaa4iair| ic>^v!uvr t's eXfntplcj 

iAr^4-V|-^triJ -fo enUJ^

‘\l^

Oolo C»y>t>adf»'5 

1
mm^c

0^ ^'■j}«5wH' (jv)w 'f)JCS ^/)vafl' 0V H



Debra J. Bond 04/30/98 01:15:43 PM

Record Type: Record

To: Barbara Chow/OMB/EOP, Cecilia E. Rouse/OPD/EOP, Julie A. Fernandes/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: H-1B Subcommittee Mark-up

I attended the subcommittee mark-up this morning of H.R. 3736, the "Workforce Improvement and 
Protection Act of 1998." The bill was favorably reported out by voice vote to the full Committee 
on Judiciary without amendment. [Chairman Smith (R/TX), Mr. Gallegly (R/CA), Mr. Jenkins 
(R/TN), Mr. Pease (R/IN), Mr. Cannon (R/UT), Mr. Bryant (R/TN), Mr. Rogan (R/CA), Mr. Watt 
(D/NC), Mr. Berman (D/CA), Ms. Lofgren (D/CA), and Mr. Wexler (D/FL) attended the hearing.]

Many members stated their intent to work with Chairman Smith prior to full Committee mark-up 
and offer amendments at that time. A description of the specific issues members want to address 
at Committee follows. Where the comments are limited to "opening remarks," no additional 
statements were made by the members. The Committee mark-up is expected next week.

Chairman Smith: Among other things he discussed the no lay-off, recruit and retain, and 
enforcement provisions during his opening remarks. He basically provided an overview of the bill.

Mr. Watt: He spoke about being a supporter of the free market, but recognized the need for an 
exception in this case given there appears to be a labor shortage. He has concerns about the visa 
number increase and the lack of a training component. (Opening remarks.)

During mark-up, he added support for a training provision to address the skills shortage funded by 
users of the program. He also raised whether it will be possible to include a training provision at 
the Committee level because of germaneness issues. Smith's attorney stated that it is a question. 
Smith stated that he would support such an amendment at the Committee level as being germane. 
Watt stated an intent to introduce a series of amendments at Committee including reversing the 
ramping up of the visa numbers so it instead ramps down from a high point in 1998 to a low point 
in 2000 (Smith’s bill is 95,000 in 1998, 105,000 in 1999, and 115,000 in 2000).

Mr. Pease: He supports the bill but has some concerns. He specifically expressed "labor concerns" 
(no elaboration) and suggested an off-set with unskilled workers. He wants to find a way to 
increase the supply of US workers through an industry/government partnership funding system. He 
mentioned special circumstances for higher education. (Opening remarks.)

Ms. Lofgren: She stated that she did not support the bill as drafted but wanted the bill to move 
forward. She pointed out that the program was not designed to meet labor shortages but instead it 
is meant to bring in talent. She also has concerns about the administration of the existing program. 
(Opening remarks.)

During mark-up, Ms. Lofgren stated her intent to explore amendments in the following areas:

• a fee to support training, particularly disadvantaged youth. Specifically mentioned JTPA 
and MESA (Math, Engineering, Science Program);
(NOTE: We are researching to learn more about MESA.)



an off-set for the H-1B increase with H-2B visas (unskilled workers); 

setting a salary floor for H-1B workers;

a carve-out for colleges and universities wages (presumably for prevailing wage 
determinations);

an H-1C program geared at the best and brightest which is streamlined without the normal 
rigmarole;

an analysis by GAO (similar to Senate bill);

attestations - doesn't believe workable - suggested provisions from HR 2202 ("Immigration 
in the National Interest Act of 1995"; legal immigration bill in 1995);

require INS and DOL to keep track of what they are doing so we will know who is in the 
country, what occupation they are employed in, and how much they are paid.

require DOL study of possible age and gender discrimination in the high-tech industry; and,

• recruitment provision - not workable as drafted (presumably referring to "industry 
standards"); needs to be more market driven.

Mr. Cannon: He stated that this is a very important bill, but that he has concerns. (Opening 
remarks.)

Mr. Rogan: Also stated that this is a very important bill. He stated concerns with including 
additional attestations and increasing DOL's enforcement authority. (Opening remarks.)

Mr. Berman: He plans to offer an amendment at Committee on protection for H-1B whistleblowers. 
(During mark-up.)

Message Copied To;

Barry White/OMB/EOP 
Larry R. Matlack/OMB/EOP 
Sandra Yamin/OMB/EOP 
Maureen H. Walsh/OMB/EOP 
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Ingrid M. Schroeder/OMB/EOP 
Daniel J. Chenok/OMB/EOP 
Steven M. Mertens/OMB/EOP



April 23, 1998

Administration Position Regarding H-IB Legislation

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) IN GENERAL -- Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith recruitment shall be defined as:

(a) That the employer took at least two of the following actions in a manner 
reasonably designed to attract U.S. workers:

(i) widespread advertising of the relevant Job opening (e.g., through 
America’s Job Bank, the Internet, general circulation publications, 
professional journals and magazines);

(ii) participation in job fairs;
(iii) provided meaningful monetary incentives (such as paying above 

the prevailing wage or paying bonuses and training subsidies not 
included in the base compensation package).

(b) With respect to internal applicants, that the employer has considered 
whether these applicants could be given additional training within a 
reasonable period of time to be able to fill the available position.

(c) The employer did not receive applications from any U.S worker or offered 
employment to any U.S. worker who has substantially equivalent 
qualifications and experience to the temporary foreign worker offered 
employment.

(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or



its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F)(1) The employer -

(a) has not, within the 90-day period prior to the filing of the application, laid 
off or otherwise displaced any United States worker (as defined in 
subparagraph (B)), including a worker obtained by contract, employee 
leasing, temporary help agreement, or other similar basis, who has 
substantially equivalent qualifications and experience in the specialty 
occupation in which the nonimmigrant is intended to be (or is) employed;

and

(b) will not lay off or otherwise knowingly displace, during the 90-day period 
following the filing of the application, or during the 90-day period 
immediately preceding and following the filing of any visa petition 
supported by the application, any United States worker, including any 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant is 
intended to be (or is) employed.

(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed Ify this Act or by the Attorney General.

II. Wage Comparability

Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”



III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended --

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, where 
there is no complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the 
employer;

(b) an employer has filed H-IB visa petitions for more than 50 temporary 
foreign workers in any one year period;

(c) an employer is seeking to employ H-IB workers as more than 10% of its 
U.S. workforce; or

(d) an employer has laid off or otherwise displaced more than 10% of its U.S. 
workforce or 500 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of 
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(III) in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in



connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of applicants, employees, or former 
employees; or a mis-representation of a material fact contained in (1)(A), (1)(B), (1)(C) 
or(l)(D)-

(i) the Secretary shall notify the Attorney General of such finding and may, in 
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”

VI, Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing



fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.

VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

• Only individuals with a minimum of a master’s degree (or equivalent) in math, science, 
or engineering are eligible for an “H-IC” visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

• The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

• All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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Administration Position Regarding H-IB Legislation

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) IN GENERAL — Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith recruitment shall be defined as:

That the employer took at least two of the following actions in a manner 
reasonably designed to attract U.S. workers:

(i)

(ii)
(iii)

widespread advertising of the relevant job opening (e.g., through 
America’s Job Bank, the Internet, general circulation publications, 
professional journals and magazines); 
participation in job fairs;
provided meaningful monetary incentives (such as paying above 
the prevailing wage or paying bonuses and training subsidies not 
included in the base compensation package).

That the employer has taken good faith steps designed to retain U.S. 
workers, such as providing training, flex time, job sharing, day care 
facilities, retention bonuses, or other similar measures to enable or 
encourage workers to remain with their employer.

The employer did not receive applications from any U.S worker or offered 
employment to any U.S. worker who has substantially equivalent 
qualifications and experience to the temporary foreign worker offered 
employment.

(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1). 
The recruitment requirements of this subparagraph shall also not apply to a



scientist, mathematician, or engineer who has attained at least a master’s degree or 
its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F)(1) The employer -

(a) has not, within the 90-day period prior to the filing of the application, laid 
off or otherwise displaced any United States worker (as defined in 
subparagraph (B)), including a worker obtained by contract, employee 
leasing, temporary-help agreement, or other similar basis, who has 
substantially equivalent qualifications and experience in the specialty 
occupation in which the nonimmigrant is intended to be (or is) employed;

and

(b) will not lay off or otherwise knowingly displace, during the 90-day period 
following the filing of the application, or during the 90-day period 
immediately preceding and following the filing of any visa petition 
supported by the application, any United States worker, including any 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant is 
intended to be (or is) employed.

(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability

Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”



III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended -

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, where 
there is no complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the 
employer;

(b) an employer has filed H-IB visa petitions for more than 50 temporary 
foreign workers in any one year period;

(c) an employer is seeking to employ H-IB workers as more than 10% of its 
U.S. workforce; or

(d) an employer has laid off or otherwise displaced more than 10% of its U.S. 
workforce or 500 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of 
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(III) in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in



connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations; 
or a mis-representation of a material fact contained in (1)(A), (1)(B), (1)(C) or (1)(D) —

(i) the Secretary shall notify the Attorney General of such finding and may, in 
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”

Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing 
fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.



VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

• Only individuals with a minimum of a master’s degree (or equivalent) in math, science, 
or engineering are eligible for an “H-IC” visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

• The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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April 22,1998

Administration Position Regarding H-IB Legislation

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives (witliJlitcPt^pTiUmeiit nf_Caminerrf!-diaw>«ting 
up IivHiri 1 mid II).

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) FN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C. 
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith recruitment shall be defined as:

(a) That the employer took at least two of the following actions in a manner
reasonably designed to attra^U.S. workers:

(i) widespread advertising o^jaH-job openings (e.g., through America’s 
Job Bank, the Internet, general circulation publications, 
professional journals and magazines); 
participation in job fairs;
provided meaningful monetary incentives (such as paying above 
the prevailing wage or paying bonuses and training subsidies not 
included in the base compensation package). .

(ii)
(iii)

(c)

prograrp-etsewliwe which provides the means for its employees to enhance 
Jifskills to meeTth^ needs of the employer^

ine employer did not receive applications trom any-^«a44«ea u.a wo 
orTailed-K^^fet^ployment to any U.S. worker who is-eemparably

|| U1 lUiiV^U LU IVJ Oll^ W11\J ikJ

cLi S e[«a±ifisd to the temporary foreign worker offered employment.

(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).



The recruitment requirement: of this subparagraph sha^also not apply to a 
scientist, mathematician, or engineer who has attaineyat least a master’s degree or 
its equivalent in a scientific mscipline, and who is oeming temporarily to the 
United States to participate in a cooperative ioint^ientific activitv.carried out 
under an Agreement between the Federal Government and the aliqn’s 
Government.

(F)(1) The employer

(a) has not, within the 90-day period prior to the filing of the application, laid 
off or otherwise displaced any United States worker (as defined in 
subparagraph (B)), including a worker obtained by contract, employee 
leasing, temporary help agreement, or other similar basis, who has 
substantially equivalent qualifications and experience in the specialty 
occupation in which the nonimmigrant is intended to be (or is) employed;

and

(b) will not lay off or otherwise knowingly displace, during the 90-day period 
following the filing of the application, or during the 90-day period 
immediately preceding and following the filing of any visa petition 
supported by the application, any United States worker, including any 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant is 
intended to be (or is) employed. / , ,■ V U- ''j ^

(F) (II) For purposes of this subparagraph, the term “laid off,” v('i^espect to an' 
employee, means the employee’s loss of employment, mher than a discharge for 
cause or a voluntary departure or voluntary retirement/The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability

Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
^ ^additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting



“(including the value of benefits and additional compensation)” after “actual wage level.’

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended -

in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary-shall- conduct investigations pursuant to a complaint or, where 
there is no complaint, where the Secretary has reasonable cause to believe that:

there is a pattern or practice of complaints by U.S. workers against the 
employer; /v^iw 

teatioi^sjfor more man 50 temporary
in cc

an employer has filed H-IB appHcatie»
foreign wnrWp.r^-)^ Iia

an employer is seeking to employ H-IB workers as more than 10% of its 
U.S. workforce; or

an employer has laid off or otherwise displacecj^more than 50 workers^S^ 
any one year-pefied (or has announced the intent to make such a lay-off)..

The Secretary shall establish a process for the receipt, investigation, and disposition ui ^----^ ,
complaints or other cases of noncompliance with this section.” \ ^

in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(III) in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony



of witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

&z6

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); or substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); or a 
violation(s) of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or pracdce 
of violationS;^^aJU3-a n'ioiation that affeoto multiple applieantC)

I't'VzJT lo
or a mis-representation of^(' matpHal fart iiym nmilir,ntini\=^

(i) the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary^^ 
penalties in an amount not to exceed $5,000 per violation) as the Secretary ^

COCc)^ 

<^C0CD).
determines to be appropriate,

VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor... .

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing



fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.

VII, Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) progra^ ^
VIII. New Visa Category Proposal < Vv>YV ^ ^

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-1B and “H-1C” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

• Only individuals with a minimum of a master’s degree (or equivalent) in math, science, 
or engineering are eligible for an “H-IC” visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

• The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

• All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.



April 20, 1998

Administration Position Regarding H-IB Legislation 
(based on DPC/NEC Deputies Meeting, April 17,1998)

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives (with the Department of Commerce dissenting 
on Sections I and II).

I. Recruitment of United States Workers Prior to Seeking Nonimmigrant Workers

(a) fN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(i) The employer, prior to filing the application, has taken timely and significant steps 
to recruit and retain sufficient U.S. workers in the specialty occupation in which the non­
immigrant whose services are being sought will be employed. Such steps shall include good 
faith recruitment in the United States using procedures that are standard practice within the 
industry (e.g., wide-spread advertising of all job openings (such as through America’s Job Bank, 
the Internet, general circulation publications, professional journals and magazines, or job fairs), 
or providing meaningful monetary incentives (such as paying above the prevailing wage or 
paying bonuses and training subsidies not included in the base compensation package)), and 
offering compensation as required by subparagraph (A) and such good faith recruitment must be 
unsuccessful.

(ii) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and certain 
multinational executives and managers described in section 203(b)(1). The recruitment 
requirements of this subparagraph shall also not apply to a scientist, mathematician, or engineer 
who has attained at least a master’s degree or its equivalent in a scientific or engineering 
discipline, and wl^s coming temporarily to-thc-Unitod-States to participate in a cooperative 

■^fomt scientific activi^^upported by the Federal Government orgarried out under an Agreement 
between the Federal Government-and the alien!s-Govemmer

(b) WAGE COMPARABILITY - Section 212(n)( 1 )(A)(I) of such Act is amended by 
^ inserting “(including the value of benefits and additional compensation)” after “wages." Section 

212(n)(l)(A)(I)(I) is amended by inserting “(including the value of benefits and additional 
compensation)” after “actual wage level.”

II. Non-displacement of United States Workers

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)), as amended by 
section 5, is amended by adding at the end the following new paragraph:



(4)(A) The employer -

(I) has not, within the 6-month period prior to the filing of the application, laid off or 
otherwise displaced any United States worker (as defined in subparagraph (B)), including a 
worker obtained by contract, employee leasing, temporary help agreement, or other similar basis, 
who has substantially equivalent qualifications and experience [CHECK with BILL M.] in the 
specialty occupation in which the nonimmigrant is intended to be (or is) employed; and

(ii) will not lay off or otherwise knowingly displace, during the 90-day period following 
the filing of the application, or during the 90-day period immediately preceding and following 
the filing of any visa petition supported by the application, any United States worker, including 
any worker obtained by contract, employee leasing, temporary help agreement, or other similar 
basis who has substantially equivalent qualifications and experience in the specialty occupation 
in which the nonimmigrant is intended to be (or is) employed.

(B) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(ii) an alien lawfully admitted to the United States for permanent residence; or
(iii) an alien authorized to be employed by this Act or by the Attorney General.

(C) For purposes of this subparagraph, the term “laid off,” with respect to an employee, means 
the employee’s loss of employment, other than a discharge for cause or a voluntary departure or 
voluntary retirement or the expiration of a Federal grant or contract. The term “laid off’ does not 
apply to any case in which employment is relocated to a different geographic area and the 
affected employee is offered a chance to move to the new location with the same wages and 
benefits, but elects not to move to the new location.

(D) If during the six month period prior to filing an application for an H-IB worker an employer 
of more than 100 U.S. employees lays-off more than 10% of its U.S. workforce or 500 people 
(whichever is fewer), the employer will not be eligible to apply for H-IB workers unless it 
demonstrates to the Department of Labor that it is not seeking employees through the H-IB 
program in the same specialty occupation(s) as those U.S. workers laid-off.

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is eomplying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement



(a) Independent Authority to Investigate
Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is 

amended —
(1) in paragraph (2)(A), by striking the first sentence and inserting the 

following: "The Secretary shall conduct an investigation where there is reasonable 
cause to believe that an employer has made a misrepresentation of a material fact 
on a labor condition attestation or has failed to comply with the terms and 
conditions of an application submitted under paragraph (1) or with the provisions of 
this section or any rule or regulation pertaining to this section. The Secretary shall 
establish a process for the receipt, investigation, and disposition of complaints or 
other cases of noncompliance with this section."; [add some language on job 
shops??]

(2) in paragraph (2)(C), by inserting ", or that the employer failed to 
cooperate in the conduct of the Secretary's investigation or has intimidated, 
discharged, or otherwise discriminated against any person because that person has 
asserted a right or has cooperated in an investigation under this paragraph" after "a 
material fact in an application."

(b) Subpoena Authority

(5) in paragraph (2), by adding at the end the following new subparagraph:
"(E) The Secretary may issue subpoenas requiring the attendance and 

testimony of witnesses or the production of any records, books, papers, or 
documents in connection with any investigation or hearing, conducted under this 
paragraph. In conducting a hearing, the Secretary may administer oaths, examine 
witnesses, and receive evidence. For the purpose of any hearing or investigation 
provided for in this paragraph, the authority contained in sections 9 and 10 of the 
Federal Trade Commission Act (1 5 U.S.C. 49 and 50), relating to the attendance of 
witnesses and the production of books, papers, and documents, shall apply."

V. Application Fee

"(3)(A) The Secretary of Labor shall require payment of a fee by the 
employer for each position for which an application is filed under this subsection. 
The fee shall be in an amount prescribed by the Secretary of Labor, and shall be 
paid to the Department of Labor. ...

"(ii) During the period ending September 30, 2001, such a fee shall not 
exceed $250 for each position."

"(v) It shall be unlawful for an employee to require, as a condition of 
employment by such employer, that the fee prescribed under this paragraph or any 
part of the fee, be paid directly or indirectly by the alien whose services are being 
sought." ....Institutions whose principal mission is education or knowledge creation 
(universities. Federal research laboratories, non-profit research institutes) shall be 
exempt from this requirement.



VI. Training

The Administration strongly supports the creation of Regional Skills Alliances and 
expansion of the National Science Foundation (NSF)’s advanced technical education programs. 
The Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program using funds derived from 
application fees.

VII. New Visa Category Proposal

A new program (H-1C) that creates temporary visas for use only by 
non-immigrants with very high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, 
and FY2000, and a maximum of 1 5,000 visas for FY2001.

• Only employers whose number of H-1B and "H-1C" employees in the 
prior year constitutes no greater than one-half of their U.S. based 
workforce are eligible to apply.

• Only individuals with a minimum of a master's degree (or equivalent) in 
math, science, or engineering are eligible for an H-1C visa.

• Requires a $500 fee for each position for which an application is filed 
for training, enforcement, and administration of the program.

• The "H-1C" visas would be issued a 3-year period, and renewable for 
an additional 3 years.

• All of the requirements of the "H-1C" visa program would be the same 
as would exist under the reformed H-1 B program.


