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INS announces that 80,983 H-IB petitions have been ok’d
liy Eli Rich
Guest columnist

■ The figure includes 19,431 that were approved from May through 
September 1998 (during the last fiscal year) that count against this 
year's cap, and an additional 61,552 H-IB petitions that have been 
approved from October 1, 1999 (when the new fiscal year began). 
■Sources at the INS indicate that there are more than 50,000 cases still 
pending at the four INS Serc’ice Centers. Since only 34,000 visas re­
main available, many of the cases which have already been filed will 
not be approved in this fiscal year.

■fhe recent surge in the number of H-1B visas filed is related to the 
mass filings for Indian technology workers by recruiting and consulting 
firms.

For the last three months, between 10,000-11,000 petitions have been 
approved each month. Given this rate, available H-1B numbers will be 
used up bv early May 1999. After that, no new H-IB visas will be 
available until October 1, 1999. That means that the INS will not be 
able to approve pending H-1B petitions which are not approved by the 
lime the annual cap is reached.

What will happen to your H-IB petition?

INS Headquarters is developing a process for allocating numbers 
fairly among the four INS Service Centers. 'While processing of H-1 B 
petitions at the Nebraska and Vermont Service Centers only take 2-4 
weeks, the processing time for an H-1 B petition at INS Texas is con­
siderably slower. The Califomia Service Center is the slowest among 
the four Service Centers and takes four to five months to approve H- 
I B petitions.

The INS is considering a plan to give preference to cases filed in 
Texas and Califomia rather than relying on a system where cases are 
counted against the cap in the order approved (which would favor 
applications filed in Vermont and Nebraska).

Should you file your H-IB petition now?
Because the INS has yet to announce that the cap has been reached, 

it still mav be advantageous to file petitions in order to have them pend­
ing for approval at the beginning of Fiscal Year 2000 on October 1, 
1999. The INS is also considering how it will handle petitions that are 
in the pipeline w'hen the cap is reached. In past years, the INS ap­
proved the pending petitions. However, it is unknowm what actions 
INS will take at this time.

Do not expect an increase in the capiCongress enacted the Ameri­
can Competitiveness and Workforce Improvement Act (ACWIA) last
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year to increase the H-IB annual cap from 65,000 to 115,000 visas in 
FY1999 and FY2000 and 107,500 visas in FY2001, after which time 
the annual cap returns to 65.000.

It is highly unlikely that Congress will pass legislation increasing H- 
IB visa numbers for this fiscal year or that it will re-consider the an­
nual levels set before 2001.

Unfortunately, in passing the law Congress did not consider the pre­
dicted use of the program and the fact that the new cap may be reached 
despite the increase.

What are your other options? If you have already filed your H-IB 
petition, you must maintain legal status in the U.S. until your H-IB 
petition is approved. Otherwise, you will have to go back to your home 
country to obtain the visa before you can commence employment in 
the U.S. Also, failure to maintain legal status may subject you to bars 
of inadmissibility of three or ten years to return to the U.S.

Also, if you have already filed your H-1B petition, you can withdraw 
your petition, once we know that the cap has been reached and that 
you will have to wait until October 1, 1999 to obtain your work autho- 
nzation. Withdrawing your H-IB petition will allow you to file a differ­
ent employment-based petition, such as H-3 or 0-1 petitions.

Persons who contemplate filing their petitions shortly (or those who 
withdraw their pending H-1 B petitions) can file H-3 or 0-1 petition in- 
place of the H-1B petition.

The requirements of 0-1 and H-3 petitions:
Both petitions require the U.S. employer to submit an employment- 

based petition on behalf of the foreign national. The O-1 visa is granted 
for “aliens with cxtraordinary'.ability in the science, art, or business.” 
The hardest part in 0-1 petition is to prove that the worker has “ex­
traordinary merits” in his or her field of endeavor.

Normally, “extraordinary ability” requires more than a Bachelor’s 
Degree, which is the requirement to qualify for the H-IB visa. The H- 
3 petition can be granted for up to two years for workers who are 
being trained by a U.S. employer. The advantage of the H-3 petition 
over the 0-1 petition is the lesser degree of proof is which required to 
qualify the w'orker for the position.

More importantly, H-3 petitions are normally approved very quickly 
by the FNS in a short few weeks.

Processing of Labor Condition Applications at the DOL Office:
Meanwhile, the Department of Labor, Region 9, has been experienc­

ing a major breakdown. The DOL Office in San Francisco has not 
processed any Labor Condition Applications (LCAs) since January 19, 
1999 until early March 1999 due to a computer system problem.

The Labor Condition Application must be submitted to the INS with 
the H-IB petition. In the absence of LCAs adjudication, the process­
ing of H-1 B petitions in the Califomia Service Center is delayed even 
further as the INS cannot approve the H-IB petition without an ap-

Reponer

proved LCA.
The DOL Office promised that analysts will devote all of their time 

to processing LCAs until the backlog is reduced. That DOL expects 
that It w'lll take three to four weeks to eliminate the pending backlog.

The DOL is planning to implement an automated “one minute” labor 
condition application processing in H-1 B cases in an attempt to expe­
dite the processing of all H-1B petitions.

In the legislative arena, the DOL is preparing new regulations w'hich 
should cause a great deal of concern to all U.S. employers.

Despite last year’s legislative victory and the increase of the annual 
visa cap, U.S. employers are in Jeopardy of losing the H-IB program 
as a usable means of hiring skilled foreign workers for key positions 
through the regulatory process.

Amaiicio 'Jojo ’ UaUgcols‘‘ImmigrdiiVs Story” will appear 
next week. ■' f -

Visit
our websito

.................

pl\ai|);>inefe\0HUNE
Since 1978 I

A CSf #.1010360-10 I

. Cyrt-TyfvSttVT.c’-'fTW-:’” •
j i ' Consolidatprfor; : -

Northwest Airlines 
; CathayPacific 
; Korean Airlines

1-800-2Manila
Visit oar website;

i f Eva Air
www.travelfast.cpm if--

General Sales Agent for Philippine Airlines 
Member: lATA, ARC, ASTA

a inyong pagluluto,



■

April 27, 1998

Administration Position Regarding H-IB Legislation

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) IN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith steps to recruit and retain shall be defined as:

(a) the employer taking the following two actions in a manner reasonably 
designed to recruit and retain U.S. workers:

(i) widespread advertising of the relevant job openings to both current 
and prospective employees (e.g., through America’s Job Bank, 
participation in job fairs, the Internet, employer newsletters and 
electronic communications, general circulation publications, 
professional journals and magazines); and

(ii) offering meaningful monetary incentives to applicants (such as 
paying above the prevailing wage, paying bonuses, or providing 
stock options) above those already included in the base 
compensation package; or offering training subsidies, or a training 
program, that provides the means for its current employees to 
enhance their skills to qualify for jobs in the specialty occupation 
in which the nonimmigrant will be (or is) employed; and

(b) The employer did not receive applications from any U.S worker with at 
least substantially equivalent qualifications and experience to the 
temporary foreign worker offered employment; or (ii) offered employment 
to a U.S. worker with at least substantially equivalent qualifications and 
experience to the temporary foreign worker offered employment, but the



(c)

offer of employment to the U.S. worker was refused; and

Offering compensation at least at the amount required by subparagraph 
(A).

(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or 
its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F)(1) The employer -

(a) has not and will not — within the 90-day period immediately preceding
and the 90-day period immediately following the filing of the application, 
and within the 90-day period immediately preceding and the 90-day period 
immediately following the filing of any visa petition supported by the 
application — lay off or otherwise displace any United States worker, 
including a worker obtained by contract, employee leasing, temporary help 
agreements, or otherwise displace any United States worker, including a 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis, who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant will be 
(or is) employed; and

(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means —

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.



II. Wage Comparability

Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended -- 

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, absent a
complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the 
employer, or of unsuccessful recruitment by the employer, of violations by 
the employers;

(b) the employer’s U.S. workforce is comprised of more than 10% 
nonimmigrant workers or the employer is making application that would 
result in more than 10% nonimmigrant workers in its U.S. workforce;

(c) an employer has laid off or otherwise displaced more than 10% of its U.S. 
workforce or 100 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of 
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a



right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(Ill) in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of individuals; or a misrepresentation of 
a material fact in the application (but any misrepresentation of a material fact relating to 
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of individuals) —

(i) the Secretary shall notify the Attorney General of such finding and may, in 
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”

VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by

4



such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing 
fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.

VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

• Only individuals with a minimum of a master’s degree (or equivalent degree) in math, 
science, or engineering; or a bachelor’s degree in math, science, or engineering and five 
years of experience in the specialty occupation; or who will earn at least $75,000 per year 
(exclusive of benefits) are eligible for an “H-IC” visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.



All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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Administration Position Regarding H-IB Legislation |4The Administration has committed to pursuing both reforms to the H-IB visa program and ^ I ^ 
increased training opportunities for U.S. workers as part of any legislation that would \
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s^ @ ^

position on major reforms and training initiatives.,

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers ^ ^

(a) IN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C. 
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith steps to recruit and retain shall be defined as:

(a) the employer taking at least two of the following actions in a manner 
reasonably designed to recruit and retain U.S. workers:

■li)
/

Commerce (iii)

^ re ccha-^-(T

widespread advertising of the relevant job openings to both current 
and prospective employees (e.g., through America’s Job Bank, 
participation in job fairs, the Internet, employer newsletters and 
electronic communications, general circulation publications, 
professional journals and m^azineskp^

.^provision of moaningful moneta^incentives-gbove those already 

required (such as paying above the prevailing wge, paying 
bonuses, or providing training subsidies); ^

making sul^antial efforts to k^jep the employer’s workforce 
informed of the training opp^tunities available in the local 
community, in^ding-the full range of federal tax incentives, 
loans, and scholapk^s, state and local tax incentives, loans, 
and scholarshjps, aI^^courses of study taught at local 
universities<xommunitV colleges, and proprietary training 
institutiolis.



Labor
employer’s facility or financing or otherwise providing for'»--^ 

training program-elsewhere which provides the means for its 
employees to enhance their skills to qualify for jobs in the 
specialty occupation in which the nonimmigrant will be (or is) 
employed; and "4

espe^^ current employees who have applied for the available 
osinrita^^ the employer has considered whether these applicants could 

be gb^Jl^dditional training within a reasonable period of time to be able 

ailable position.

,cl JoXf V

The employer did not receive applications from any U.S worker with 
substantially equivalent qualifications and experience to the temporary 
breigh work^offered employment; or (ii) offered employment to a U.S. 

worker with substantially equivalent qualifications and experience to the 
temporary foreign worker offered employment, but the offer of 
employment to the U.S. worker was refused.

Im
(d) Offering compensation at least at the amount required by subparagraph ^

1 U- ,1 ■ (A).

Vi • (fe)(II) The recruitment requirements of this subparagraph shall not apply to aliens with
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or 
its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F)(1) The employer

has not and will not — within the 90-day period immediately preceding 
and the 90-day period immediately following the filing of the application, 
and within the 90-day period immediately preceding and the 90-day period 
immediately following the filing of any visa petition supported by the 
applieation — lay off or otherwise displace any United States worker, 
including a worker obtained by contract, employee leasing, temporary help 
agreements, or otherwise displace any United States worker, including a 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis, who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant will be 
(or is) employed; and



(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability

Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended -- 

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, absent a 
complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the 
employe^" ^

the employer’s U.S. workforce is comprised of more than 10 percent
9

or



(c)

nonimmigrant workers or the employer is making application that would 
result in more than 10 percent nonimmigrant workers in its U.S. 
workforce;

an employer has laid off or otherwise displaced more than 10% of its U.S. 
workforce or 250 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of 
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(III) in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1 )(E) or (1 )(F) that is willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of individuals; or a misrepresentation of 
a material fact in the application (but any misrepresentation of a material fact relating to 
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of individuals) —

(i) the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”



VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing 
fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.

VII.

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.



Only individuals with a minimum of a master’s degree (or equivalent degree) in math, 
science, or engineering are eligible for an “H-IC” visa.

Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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Recruit/Retain CJ'4(iM|«
(E)(1) The employer, prior to filing the application, has taken timely and significant 
steps in good faith to recruit and retain sufficient United States workers in the specialty 
occupation in which the nonimmigrant whose services are being sought will be (or is) 
employed. Good faith steps to recruit and retain United States workers shall include:

jV^i!^^^Good faith recruitment by the employer in the United States offering 

, \ compensation at least at ^e amount required by subparagraph (A); and
Vn/M' (b) The employer taking at least two of the following steps in a manner 

reasonably designed and carried out to recruit and retain United States 
workers in the specialty occupation:

(i) widespread advertising in the U.S. for the position in the specialty
occupation in which the nonimmigrant will be (or is) employed to 
both current employees of the employer and potential applicants - 
e.g., through America’s Job Bank, participation in job fairs, the 
Internet, employer newsletters and electronic communications, 
general circulation publications, professional and trade journals and 
magazines; ^ ^

(ii) offering to applicants meaningful monetary incentives~signifigaitlv
above and bevond .those otherwise required, such as paying above the 
required wage or paying bonuses and training subsidies not included 
in the base compensation package; or 

(iii) operating an employer-financed training program at the employer’s 
\ Av\ financing or otherwise providing for a training program

elsewhere which provides the means for its employees to enhance 
their skills to qualify for jobs in the specialty occupation in which the 
nonimmigrant will be (or is) employed; and

(c) The employer does^ receive applications from any United States worker 
or offei;^mployment to any United States worker who has at least 
substantially equivalent qualifications and experience in the specialty 
occupation in which the nonimmigrant will be (or is) employed.

Displacement

(F)(1) The employer has not and will not - within the 90-day period immediately 
preceding and the 90-day period immediately following the filing of the application, 
and within the 90-day period immediately preceding and the 90-day period immediately 
following the filing of any visa petition supported by the application - lay off or 
otherwise displace any United States worker, including a worker obtained by contract, 
employee leasing, temporary help agreement, or other similar basis, who has 
substantially equivalent qualifications and experience in the specialty occupation in 
which the nonimmigrant will be (or is) employed.
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Wage Comnarabilitv

1. Add in requirement to pay 100 percent of the prevailing wage.

2. Require payment of the higher of the prevailing wage or the actual wage, plus the 
same benefits and any additional compensation provided to employees similarly- 
employed by the employer.

Enforcement

(I) in paragraph (2)(A), by stiildng the first sentence and inserting the following:

“The Secretary shall establish a process for investigation pursuant to a 
complaint or, absent a complaint, where the Secretary-has-reasonable cause~to—^

i) there is a pattern of complaints against the emplnypT imiajpri^.gsfni 
-recruitment by the employer, OR^f-violatienrUv~tlie~eiiiuluya

employer’s U.S. workforce is comprised of more than 10 percent
nonimmigrant workers or the employer is making application that would 
result in more than 10 percent nonimmigrant workers in its U.S. workforce;

employer has laitL^f or otherwise displaced qw/e^an^CTpercent of its 
^ o^^^ndividuals (whichever is^^^m any one year

period, or has annt

Sanctions( 0>^v Sj

J^intent to make such lay off or displacement. 

5t,0
50O

^ If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a
(condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs

ifC*' '.......... ............................... .. ... -

practice of violations, or is a violation that affects a significant number of individuals; 1 
or a misrepresentation of a material fact in the application (but any misrepresentation of 
a material fact relating to paragraphs (1)(E) or (1)(F) must be willful, or reflect a 
pattern or practice, or affect a significant number of individuals) —

New Visa Category

What is the “equivalent” of a Master’s degree - Bachelor’s plus ?? years expe^^ence?

.0

.1 \°



April 23,1998
Administration Position Regarding H-IB Legislation

draft
The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following represents the Administration’s 
position on major reforms and training initiatives.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) IN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith steps to recruit and retain shall be defined as:

the employer taking at least two of the following actions in a manner
reasonably designed to^rttract-and retain U.S. workers:

inecrui-1-
(i)

(ii)

itvU-Wi

widespread advertising of the relevant job openings to both current 
and propective employees (e.g., through America’s Job Bank, 
participation in job fairs, the Internet, intranet, employer 
newsletters, general circulation publications, professional journals 
and magazines); ^
provision of meaningful moi^t^ incentives (such as paying 
above the prevailing wage^-o^^ing bonuses iindjtraining oubcidieG-*^:^^^^^^ ^ 

not included in the base compensation package); (v-'
openttijon of an emplo^epfinanced training program at the Pv^'V
employef<^acihp/pffinancing (or otherwise providing for) a 
training pro^^fi elsewhere which provides the means for its 
employeef^ enfit^e their skills to meet the needs of the 
emplpifer. ^

With respect to current employees who have applied to or cxpr-
-interest m the avai^le position, that the employer has considered whether 

these applicants could be given additional training within a reasonable 
period of time to be able to fill the available position.

The employer did not receive applicatio^from any U.S worker or offered 
empln^rmfint tn anv IJ substantially equivalent
qualifications and experience to the temporary foreign worker offered .
employmenty or (jiT) U X

Wuri-''Iw. 2



(E) (II) The recruitment requirements of this subparagraph shall not apply to aliens with
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or 
its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F) (1) The employer -

(a) has not, within the 90-day period prior to the filing of the application, laid 
off or otherwise displaced any United States worker (as defined in 
subparagraph (B)), including a worker obtained by contract, employee 
leasing, temporary help agreement, or other similar basis, who has 
substantially equivalent qualifications and experience in the specialty 
occupation in which the nonimmigrant is intended to be (or is) employed;

and

(b) will not lay off or otherwise knowingly displace, during the 90-day period 
following the filing of the application, or during the 90-day period 
immediately preceding and following the filing of any visa petition 
supported by the application, any United States worker, including any 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant is 
intended to be (or is) employed.

(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability



Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 2I2(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended -

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, where 
there is no complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the 
employer;

(b) an employer whose domestic workforce is comprised of more than 10% 
HIB workers or is seeking to employ HIB workers as more than 10% of 
its U.S. workforce;

(c) an employer has laid off or otherwise displaced more than 15% of its U.S. 
workforce or 500 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”

(III) in paragraph (2), by adding at the end the following new subparagraph:



“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of applicants, employees, or former 
employees; or a mis-representation of a material fact contained in (1)(A), (1)(B), (1)(C) 
or(l)(D)-

(i) the Secretary shall notify the Attorney General of such finding and may, in 
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”

Note; This language is incomplete. Our goal is to craft language that permits the Secretary to 
retain all of her current authority to sanction employers, but that limits that authority with regard 
to the two new attestations.

VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position 
for which an application is filed under this subsection. The fee shall be in an amount 
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor....

(ii) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(vi) Any person or entity that is determined, after notice and opportunity for an



administrative hearing, to have violated clause (v) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Any amount determined to have been paid, directly or indirectly, toward the filing 
fee described in paragraph (3)(A) by the alien whose services were sought, shall 
be repaid from the fund to such alien.

VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)’s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

• Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

• Only individuals with a minimum of a master’s degree (or equivalent) in math, science, 
or engineering are eligible for an “H-IC” visa.

• Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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(iii) making substantial effoits to keep the employer's
^ ^ opportunities available in the local community, including the full range of 

i^tivcs, loans, and scholarships, state and local tax ine^tiv^ loans, 
and courses of study taught at local universities, coimnumty colleges, and proprietary
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(iv) provides flextime, job sharing, retention bonuses, day care, or other similar initiatives.
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Record Type: Record

To:

cc:

Julie A. Fernandes/OPD/EOP

Subject: 0MB Comments on H-1B Legislation

Forwarded by Cecilia E, Rouse/OPD/EOP on 04/27/98 12:56 PM

Debra J. Bond 04/27/98 12:47:58 PM

Record Type: Record

To: Sally Katzen/OPD/EOP, Cecilia E. Rouse/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: 0MB Comments on H-1B Legislation

Below are our comnnents on what we understand to be the latest draft Administration position 
regarding H-1B legislation. It includes a description for the training section that replaces the short 
paragraph now in the draft. DOL should be finished with revisions to the legislative language later 
today. Please let me know if you have any questions regarding these comments.

I. Recruitment and Non-displacement on United States Workers Prior to Seeking 
Nonimmigrant Workers.

In addition to the edits below, we suggest keeping both the Commerce and Labor provisions 
with modification. The employer would then have four options of which they must do at least 
two.

Section (E)(I)(a)(iii) drafted by Commerce: Suggest the following change "making substantial 
efforts to keep the employer’s workforce informed of the training opportunities available in the 
local community, including such as the full range of federal tax..." The reason for the change 
is that it is highly unlikely that the normal employer will know the full range of federal tax 
incentives, etc.

Section (E)(I)(a)(iii) drafted by DOL: Suggest the following change "operating an employer 
financed training program at the employer’s facility or financing or otherwise providing for a 
training program elsewhere which provides the means for its employees to enhance their skills 
to qualify for jobs in the specialty occupation in which the-nonimmigrant will be (or is) 
employed." While we understand the intent, we think this is a hollow provision. It sets too



high of a bar for employers to meet. The consequence is that no employers will do (iii), 
instead the employer will advertise and pay the US worker $10 more than normal. We want 
employers to offer training to their employees, therefore the provision should be a reachable 
goal; that is, it should be for upgrading skills (for retention) but not necessarily in the specialty 
occupation.

Section (E)(1)(d); Suggest deleting this provision as it is redundant to Section (G).

II. Wage Comparability.

The drafting of this provision provides an incentive to an employer to use the DOL established 
"prevailing wage rate" versus the "actual wage rate" in order to avoid paying benefits.
Suggest redrafting as follows. We believe DOL agrees with this formulatioiL__

(a) Section 212(n)(l)(A) is amended by inserting a new subparagraph (ii) and changing the 
^current subparagraph (ii) to subparagraph (iii).

(ii) is offering and will offer during the period of authorized employment to aliens 
admitted or provided stams as a nonimmigrant described in section 101(a)(15)(H)(i)(b) 
benefits and additional compensation that are at least the same level paid by the 
employer to all other individuals with similar experience and qualifications for the 
specific employment in question. ________

III. Job Contractors. No comments

IV. Enforcement.

It seems like the following phrase under (I) should appear first before the language on DOL 
independent authority. "The Secretary shall establish a process for the receipt, investigation, 
and disposition of complaints or other cases of noncompliance with this section."

Section (a)(1)(a): We agree with DOL that a pattern of violations should be included in this 
section as a reasonable cause for an investigation.

Section (a)(1)(c); Suggest the following to add specificity about the type of worker. Suggest 
inserting "with substantially equivalent qualifications and experience" after "250 US workers." 
As drafted, the language is wide-open and not targeted on the issue. That is, did the employer 
lay-off workers affected by the visa application? As drafted, consolidating a shipping 
operation that affected 250 workers would open a company to an investigation even though the 
action was unrelated to visa applications.

V. Sanctions. No comments.

VI. Application Fee.



Suggest the following fee language (drafted by 0MB and DOL).

Section 212(n) of the Immigration and Nationality Act (8 USC 1182(n)) is amended by adding 
the following new paragraph:

"(3)(A) The Secretary of Labor shall establish, by regulation, a fee to be paid by an 
employer for each position for which an application is filed for certification of a 
nonimmigrant temporary worker under section 101(a)(15)(H)(i)(b) and (c).

(B) The fee shall be set at a level that -

(i) will ensure recovery of the full costs of providing adjudication and 
application services; and,

(ii) finances activities authorized under Section XXXXX (the Regional and 
Industry Special Skills Training Fund).

[NOTE: In the training language, we authorize the Secretary to use up to $1 million of 
the fees for the National Alliance for High Technology Skills. Do you want that 
covered here as well - e.g., in (i)?]

(C) During the period ending September 30, 2001, such a fee shall not exceed $250 
for each position.

(D) (i) It shall be unlawful for an employer to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee be 
paid directly or indirectly by the alien whose services are being sought.

(ii) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (I) shall be subject to a civil penalty 
of $5,000 for each violation, to an administrative order requiring the payment of 
any fee described in this paragraph, and the disqualification for one year from 
petitioning for temporary nonimmigrant workers under this subsection.

(iii) Any amount determined to have been paid, directly or indirectly, toward the 
filing fee described in paragraph (3)(A) by the alien whose services were sought, 
shall be repaid by the employer to such alien. (NOTE: Change from draft which 
paid the alien out of the fund).

(E) Notwithstanding any other provision of law, all fees, as described in this paragraph as 
are designated by the Secretary of Labor in regulations shall be deposited as offsetting 
receipts into a separate account entitled "Temporary Worker Fee Account" in the Treasury 
of the United States. All deposits into the "Temporary Worker Fee Account" shall remain 
available until expended by the Secretary to reimburse any appropriation for expenses 
related to activities described in subparagraph (B)."



VII. Training. The training section in this draft did not appear to be up to date. Suggest the 
following to replace the current short paragraph.

The Secretary of Labor, in consultation with the Secretaries of Commerce and Education, shall 
make competitive grants to eligible entities, including Regional Alliances, to enhance the 
capability of industries with significant skill shortages utilize the U.S. labor market to meet 
their needs.

• Eligible entities, including Regional Alliances, are consortia of two or more of the 
following: employers; labor organizations; private industry councils established under the 
Job Training Partnership Act; State or local governments; postsecondary educational 
institutions; nonprofit organizations representing business or industry; and nonprofit 
training organizations.

• Eligible activities include identification of national. State, regional, and local skill needs; 
development of strategies to enhance the focus of training and education on industries with 
significant skill needs or on rapidly expanding occupations; and the provision of training or 
retraining to upgrade the skills of incumbent workers for continued employment with an 
employer.

• The grants would be limited to no more than two annual awards, and financed through 
employer-paid application fees, available to the Secretary through the Temporary Worker 
Fee account.

• Grant applications would be required to demonstrate collaboration with private industry 
councils and labor organizations in the development of a proposal.

• Preference would be given to applications that demonstrate significant collaboration with 
major stakeholders in the State and local workforce development system and non-federal 
matching funds. Where the application would finance training for incumbent workers, an 
equal match from non-federal funds would be required.

• At the federal level, a National Alliance for High Technology Skills would be established 
to complement the activities of Regional Alliances and develop strategies for training U.S. 
workers to meet future demands for high technology skills.

VIII. New Visa Category Proposal.

The fourth bullet refers to "a master's degree (or equivalent degree)." How is "(or equivalent 
degree)" being defined? Is this language trying to get at the foreign degree comparability issue 
or is it going toward a lesser degree with some experience? If the former, suggest clarifying 
the section. If the latter, suggest a bachelor's degree plus 3 years experience (to be consistent 
with other sections in the INA).



The fifth bullet refers to a $500 fee for H-IC visas while H-IB visas could only be a 
maximum of $250. It was our understanding that the H-IB fee would be used for the same 
purposes as the H-IC (training, enforcement, and administration of the program). Therefore it 
is difficult to argue that the H-IC visa should be costed differently. Suggest making the H-IC 
visa fee parallel to the H-IB visa fee.
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April 28,1998

Draft Proposals Regarding Reform to the H-IB Visa Program

The Administration has committed to pursuing both reforms to the H-IB visa program and 
increased training opportunities for U.S. workers as part of any legislation that would 
temporarily raise the annual cap on H-IB visas. The following are some draft proposals for 
reform of the H-IB visa program.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking 
Nonimmigrant Workers

(a) IN GENERAL - Section 212(n)(l)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)(1) The employer, prior to filing the application, has taken good faith, timely and 
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 
faith steps to recruit and retain shall be defined as:

(a) the employer taking the following two actions in a manner reasonably 
designed to recruit and retain U.S. workers:

(i) widespread advertising of the relevant job openings to both current 
and prospective employees (e.g., through America’s Job Bank, 
participation in job fairs, the Internet, employer newsletters and 
electronic communications, general circulation publications, 
professional journals and magazines); and

(ii) offering meaningful monetary incentives to applicants (such as 
paying above the prevailing wage, paying bonuses, or providing 
stock options) above those already included in the base 
compensation package; or offering training subsidies, or a training 
program, that provides the means for its current employees to 
enhance their skills to qualify for jobs in the specialty occupation 
in which the nonimmigrant will be (or is) employed; and

(b) The employer did not receive applications from any U.S worker with at 
least substantially equivalent qualifications and experience to the 
temporary foreign worker offered employment; or (ii) offered employment 
to a U.S. worker with at least substantially equivalent qualifications and 
experience to the temporary foreign worker offered employment, but the 
offer of employment to the U.S. worker was refused; and

(c) Offering compensation at least at the amount required by subparagraph



(A).

(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with 
extraordinary ability, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or 
its equivalent in a scientific or engineering discipline, and who is coming 
temporarily to the United States to participate in a cooperative joint scientific 
activity carried out under an Agreement between the Federal Government and the 
alien’s Government.

(F)(1) The employer 

(a) has not and will not — within the 90-day period immediately preceding 
and the 90-day period immediately following the filing of the application, 
and within the 90-day period immediately preceding and the 90-day period 
immediately following the filing of any visa petition supported by the 
application - lay off or otherwise displace any United States worker, 
including a worker obtained by contract, employee leasing, temporary help 
agreements, or otherwise displace any United States worker, including a 
worker obtained by contract, employee leasing, temporary help agreement, 
or other similar basis, who has substantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant will be 
(or is) employed; and

(F) (II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for 
cause or a voluntary departure or voluntary retirement. The term “laid off’ does 
not apply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

(G) The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means -

(I) a citizen or national of the United States
(II) an alien lawfully admitted to the United States for permanent residence; or
(III) an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability



Section 212(n)(l)(A)(I) of such Act is amended by inserting “(including the value of benefits and 
additional compensation)” after “wages.” Section 212(n)(l)(A)(I)(I) is amended by inserting 
“(including the value of benefits and additional compensation)” after “actual wage level.”

III. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations 
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place 
any H-IB employee with another employer unless such other employer has executed an 
attestation that the employer is complying and will continue to comply with the requirements of 
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 2I2(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended —

(I) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, absent a 
complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of: complaints by U.S. workers against the 
employer; unsuccessful recruitment by the employer; or violations by the 
employer;

(b) the employer’s U.S. workforce is comprised of more than 10% 
nonimmigrant workers or the employer is making application that would 
result in more than 10% nonimmigrant workers in its U.S. workforce;

(c) an employer has laid off or otherwise displaced more than 10% of its U.S. 
workforce or 100 U.S. workers (whichever is fewer) in any one year 
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of 
complaints or other cases of noncompliance with this section.”

(II) in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the 
conduct of the Secretary’s investigation or has intimidated, discharged, or 
otherwise discriminated against any person because that person has asserted a 
right or has cooperated in an investigation under this paragraph” after “a material 
fact in an application.”



(Ill) in paragraph (2), by adding at the end the following new subparagraph;

“(E) The Secretary may issue subpoenas requiring the attendance and testimony 
of witnesses or the production of any records, books, papers, or documents in 
connection with any investigation or hearing, conducted under this paragraph. In 
conducting a hearing, the Secretary may administer oaths, examine witnesses, and 
receive evidence. For the purpose of any hearing or investigation provided for in 
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses 
and the production of books, papers, and documents, shall apply.”

V. Sanctions

Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a 
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs 
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s) 
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of individuals; or a misrepresentation of 
a material fact in the application (but any misrepresentation of a material fact relating to 
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations, 
or is a violation that affects a significant number of individuals) —

(i) the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 
determines to be appropriate,”

VI. Application Fee

Section 212(n) of the Immigration and Nationality Act (8 USC 1182(n)) is amended by adding
the following new paragraph;

“(3)(A) The Secretary of Labor shall establish, by regulation, a fee to be paid by an 
employer for each position for which an application is filed for certification of a 
nonimmigrant temporary worker under section 101(a)(15)(H)(i)(b) and (c).

(B) The fee shall be set at a level that -

(i) will ensure recovery of the full costs of providing adjudication and application 
services; and.



(ii) finances activities authorized under Section XXXXX (the Regional and 
Industry Special Skills Training Fund).

(C) During the period ending September 30, 2001, such a fee shall not exceed $250 for 
each position.

(D) (i) It shall be unlawful for an employer to require, as a condition of employment 
by such employer, that the fee prescribed under this paragraph or any part of the 
fee be paid directly or indirectly by the alien whose services are being sought.

(ii) Any person or entity that is determined, after notice and opportunity for an 
administrative hearing, to have violated clause (I) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order requiring the 
payment of any fee described in this paragraph, and the disqualification for one 
year from petitioning for temporary nonimmigrant workers under this subsection.

(iii) Any amount determined to have been paid, directly or indirectly, toward the 
filing fee described in paragraph (3)(A) by the alien whose services were sought, 
shall be repaid by the employer to such alien.

(E) Notwithstanding any other provision of law, all fees, as described in this paragraph 
as are designated by the Seeretary of Labor in regulations shall be deposited as offsetting 
receipts into a separate account entitled “Temporary Worker Fee Account” in the 
Treasury of the United States. All deposits into the “Temporary Worker Fee Account” 
shall remain available until expended by the Secretary to reimburse any appropriation for 
expenses related to activities described in subparagraph (B).”

VII. Training

Any H-IB legislation should include a training component.

VIII. New Visa Category Proposal

A new program (H-IC) that creates temporary visas for use only by non-immigrants with very 
high skill levels. In particular:

• The program would be authorized for four years beginning in FY1998.

• There would be a maximum of 25,000 visas for FY1998, FY1999, and FY2000, and a 
maximum of 15,000 visas for FY2001.

Only employers whose number of H-IB and “H-IC” employees in the prior year 
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.



Only individuals with a minimum of a master’s degree (or equivalent degree) in math, 
science, or engineering; or a bachelor’s degree in math, science, or engineering and five 
years of experience in the specialty occupation; or who will earn at least $75,000 per year 
(exclusive of benefits) are eligible for an “H-IC” visa.

Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of the program.

The “H-IC” visas would be issued for a 3-year period, and renewable for an additional 3 

years.

All of the requirements of the “H-IC” visa program would be the same as would exist 
under the reformed H-IB program.
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Administratioii Position Regarding H-IB Legislation

The Adnunistxation has conunitted lo pursuing both reforms to the H-IB visa progrm and 
increased training opportunities for U-S. workers as part of any legislation that Wd ^
temporarily raise the annual cap on H-IB visas. The foUowing represents the Administration s 

position on major reforms and trrining initiatives.
1

L and of Unitrf St»te. W9rk.n Pri^r tp
IVftnimTniyrant Workers

(a) IN GENERAL - Section 212Cn)(l)of the Immigration and NationaHty Act (8 U.S.C.
1182(n)(l)) is amended by inserting at the end the following new subparagraph:

(E)G) The employ^,^iS?to application, has taken^od fai^timely and

significant steps 4 recruit and retain sufBcieni U.S. workers in the specialty occupation 
in which the non-immigrant whose services are being sought will be employed. Good 

faith steps to recruit and retain shall be defined as:

(a) the employer taking the foUowing two actions in a manner reasonably
designed to recruit and retain U.S. workers:

(i) widespread advertising of the relevant j ob openings to both cuneni 
and prospective employees (e.g., through America’s Job Bank, 
participation in job fairs, the Internet, employer newrietters and 
electronic communicatious, general circulation publications, 
professional journals and magazines); and

(ii) offering meaningful monetary incentives to applicants (such ^ 
paying above the prevailing wage, paying bonuses, or providing 
stock options) above those already included in the base 
compensation package; or offering training subsidies, or a training 
program, that provides the means for its current employees to 
enhance their skills to qualify for jobs in the specialty occupation 
in which the nonimmigrant will be (or is) employed; and

(b) The employer did not receive applicatio!^<g^m any U.-S-worit^ 
teas^substanteaUy-equivalent qunlificatinns itttfl pvp<^oo to the 
teaweiaiji fuiugu worker offered emplnymenjorgg offered employment 
toiu.S. worker,with at least substantially eqmvalent qi^caiioM 
^^tedeace to thJfemponry foreign woikui ufTi mil rniiiilnjfmpnt, hut thf 

of emploAoni to the U.Sh- wo^ wm rofuaedl and

UfM



902 P02 RPR 2S '9G 07:44

(c) Offering compensation at least at the amount required by subparagraph 

(A).

(E) (II) The recruitment requirements of this subparagraph shall not ^ply to aliens with
extraordinary abiUty, aliens who are outstanding professors and researchers, and 
certain multinational executives and managers described in section 203(b)(1).
Tbe recruitment requirements of this subparagraph shall also not apply to a 
scientist, mathematician, or engineer who has attained at least a master’s degree or 

• its equivalent in a scientifie or engineering discipline, and who is coming
temporarily to the United States to participate in a cooperative joint scienlific 
activity carried out under an Agreement between the Federal Government and the 

adien’s GovemmenL

(F) (1) The employer --

(a) has not and will not - within the 90-day period immediately preceding
and the 90-day period immediately following the filing of the application, 
and within the 90-day period immediately preceding and the 90-day period 
immediately following the filing of any visa petition supported by the 
application - lay off or otherwise displace any United States worker, 
including a worker obtained by contract, employee leasing, tempor^ help 
agreements, or^cfwioo diaptflce any United Gtates woikej, imiudggra 
wnrV-- by i miliii t, ■J|n[iiMy»'i- fLunim-aiy help agfoenrant.
pother similar basis, who has suljstantially equivalent qualifications and 
experience in the specialty occupation in which the nonimmigrant will be 

(or is) employed; and

(F)(n) For purposes of this subparagr^h, the term “laid off;” with respect to an
employee, means the employee’s loss of employment, other than a discharp for 
cause or a voluntary departure or voluntary reiiremenL The term laid off does 
not ^>ply to any case in which employment is relocated to a different geographic 
area and the affected employee is offered a chance to move to the new location 
with the same wages and benefits, but elects not to move to the new location.

^ The employer offered compensation as required by subparagraph (^^

(b) For purposes of this subsection, the term “United Stales worker* means —

(I) a citizen or national of the United Stales
(II) an aUen lawfully admitted to the United States for permanent residence; or
cm) an alien authorized to be employed by this Act or by the Attorney General, 

n. CnmparabilifV
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212fnYl¥A¥h of such Act is amended by ttsertmg “(includSAg thd valufelof l^u, cL^iL^onr after '•wr.ges " Section 212(nXl)(A)(IXI) « Wedby ms^g 

(lauding the value of benefits and additional compensation) after actual wage level. ^2^

TTT. ^Tnb CoafractorS

Inlhecaseofanemployerth«isajobconttactor(withiBthemeaimgofregul^ns
promalgatedby the SecteBty of Labor to any out this subseouon). the aninetot wU not place
mH-lB employee with another employer unless such other employer has e^ted an
T^on J the employer is complying and wiU continue to comply wtth the reqmrements of 

this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Au^nritv to Invesdggte

Section 212(n) of the Immigranon and Nationality Act (8 U .S.C. 1182(n)) is amended -

(I) in paragraph (2)(A). by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, absent a 
complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattem&.p»«i^of complaints by U.S. workers agamrt ^
employer, or of uSuccessful recruitment by the employer, of violations by
the employers;

(h) the employer’s U.S. workforce is comprised of more than 10%
nonimmigrant workers or the employer is making appUcanon that would 
result in more than 10% nonimmigrant workers in its U.S. workforce;

(c) an employer has laid off or otherwise displaced more than 10% of its U.S. 
workforce or 100 U.S. workers (whichever is fewer) m any one year 
period (or has announced the intent to make such a lay-ofi).

The Seoetmy shall establish a process for the tecei^ investigation, and disposition of 

or other cases of noncompliance with this section.”

01) in paragraph (2XQ, by inserting or that the OTployer MW “
conduct of the Secretaiy’s invesugadon or has mnmidated, disctargei^^ 
othensdse discriminated against any person becen^ that t«“»” .
right or has cooperated in an investigation under this paragraph after amatenal

feet in an application.”
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(IID in paraemph (2). by adding a< end foil=™>g aaw subparag^ph:

Tbe Sectataiy may iffla* subpoenas requiring the attendance and testaony

and the production of books, papers, and documents, shall apply.

V. S.^nct?9tt8

Section 212(n)(2XC) is amended to read:

awT?SSSe“rcondition of paragraph OXA); a riolation«

or is a Elation that afiects a significant number of individuals)

;2E K.—1«» "™"
determines to be appropriate,”

VI. Applicatioa Fee

(ii) During the period ending Seprenther 30. 2001, such a fee shaU nor eaceed $250 

for each position.
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>«' r^t;r:.s*£r2'.“"=ir^be repaid from tbe fund to such alien.

Vn. Training

expansion of the State Student Incentive Grant (SSIG) program, 

vm. 1^I-W Vi!<a r«*pffnrv Proposal
A nc- prog«m (H-IC) to topotary vi«a for a* oaly by -4 very

high skill levels. In particular:
The program «ould be authoiimd for fear years begiiuimB in FY1998,

. Thera«oaKibeamaxinramof25.000visasfcrFYl998,FY1999.andFY2000,anda

majdmum of 15.000 visas for FY2001.

:^‘^fSp«SCa;ci^>yoear^ora,orwhowmearaar>easrST5,0^^ 

(exclusive of benefits) are eligible for an H4C visa.

. Requires a $500 fee for each position for which an application is filed for training, 
enforcement, and administration of die program.

. The “H-IC” viaaa would be iaaued for a 3-year period, end renewable for m additional 3

years,
AUoftherequirementaofthe“H-lC"viaaptogramwouldbetheaaineaawouldeaia

under the reformed H-IB program.



From: Ingrid M. Schroeder on 04/28/98 06:15:17 PM

Record Type: Record

To: Julie A. Fernandes/OPD/EOP

cc:
Subject: H-1BLRM

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 06:1 5 PM

James J. Jukes

04/28/98 06:11:44 PM 
Record Type: Record

To: Ingrid M. Schroeder/OMB/EOP@EOP

cc:
Subject: H-1BLRM

Forwarded by James J. Jukes/OMB/EOP on 04/28/98 06:11 PM ■

Clifford J. Gabriel 
" 04/28/98 06:10:19 PM

Record Type: Record

To: James J. Jukes/OMB/EOP@EOP

cc:
Subject: H-1BLRM

Jim: Here are OSTP's comments on the H-1 B LRM. Cliff

April 28 1998

MEMORANDUM FOR JAMES JUKES
ASSISTANT DIRECTOR FOR LEGISLATIVE REFERENCE, 0MB

FROM: ARTHUR BIENENSTOCK 
ASSOCIATE DIRECTOR FOR SCIENCE



SUBJECT: DRAFT PROPOSALS ON H-IB TEMPORARY IMMIGRANT 
VISA PROGRAM REFORMS

OSTP has reviewed the draft proposals regarding H-IB reforms. Based on the paucity of 
H-IB data, we continue to question the need for the proposed reforms and feel they will have a 
negative impact on our nation’s S&T programs. In particular, we have serious reservations 
that the overly broad definition of “laid off” will capture normal mrnover of research 
personnel and teaching faculty at our nation’s universities. Federal research laboratories, 
federally funded research and development centers and non-profit research institutes. This 
should be addressed by inserting the following sentence at the end of Section I., (F)(II):

“Laid off” also does not apply to loss of employment due to the expiration of a Federal 
research grant or fellowship.

In addition, the word “joint” should be deleted from Section L, (E)(II), in the phrase, ' 
cooperative Joint scientific activity carried out under an Agreement...” as unnecessary 
following the word cooperative.



From: Ingrid M. Schroeder on 04/28/98 06:08:38 PM

Record Type: Record

To:

cc:

Julie A. Fernandes/OPD/EOP

Subject: Comments on draft H-1B language

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 06:08 PM

L.

i--'
Daniel J. Chenok 
04/28/98 06:05:33 PM

Record Type: Record

To: Ingrid M. Schroeder/OMB/EOP@EOP

cc: Debra J. Bond/OMB/EOP@EOP, John F. Morrall lll/OMB/EOP@EOP
Subject: Comments on draft FI-1 B language

l.a. In (E)(1 )(a)(ii), the employer is given the option of demonstrating that it has taken significant 
steps to recruit and retain U.S. workers by either 1) offering salary above market rate for U.S. 
workers or 2) providing a training program/subsidies to help U.S. workers qualify for the job. This 
is in addition to mandatory widespread advertising of job openings that the employer must do.

We recommend deleting the first of the two options above, which has the government provide a 
choice that would, under the first option, require that a rate higher than market be paid. This places 
a Federal policy interest as promoting a different wage for skilled work than what the employer 
would offer workers based on what their skills are worth in the market. Rather than requiring a 
prevailing wage, this specifically says that the offer should be "above" prevailing wage.

In addition, we concur with Debra Bond's comment about the new FI-1C program. Specifically, we 
support the following comment:

"The fourth bullet refers to "bachelor's degree plus 5 years experience." Given the priority 
workers as defined under the IN A (which we are exempting from the recruitment requirement) 
only have to have 3 years experience, the 5 year requirement is too high. We suggest a 
bachelor's degree plus 3 years experience (to be consistent with other sections in the INA). In 
addition, we suggest deleting the $75K per year option because it dilutes the effect of the 
provision as targeting high-tech workers. How was the $75 developed and what group is it 
attempting to capture?"



From: Ingrid M. Schroeder on 04/28/98 05:50:34 PM

Record Type: Record

To: Julie A. Fernandes/OPD/EOP

cc: Debra J. Bond/OMB/EOP
Subject: LRM 309: FI-IB Program Reform Proposals

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 05:50 PM

Debra J. Bond 04/28/98 05:41:22 PM

Record Type: Record

To: Ingrid M. Schroeder/OMB/EOP@EOP

cc: Larry R. Matlack/OMB/EOP@EOP, Maureen H. Walsh/OMB/EOP@EOP, Daniel J.
Chenok/OMB/EOP@EOP

Subject: LRM 309: FI-1B Program Reform Proposals

Below are our comnnents. There may be additional comments on the training section as a result of 
the 4:00 pm meeting. I will keep you posted. Please let me know if you have any questions about 
these changes. Thanks-

II. Wage Comparability.
The drafting of this provision provides an incentive to an employer to use the DOL established 
"prevailing wage rate" versus the "actual wage rate" in order to avoid paying benefits. This 
section should be redrafted. DOL agrees with this formulation.

Section 212(n)(l)(A) is amended by inserting a new subparagraph (ii) and changing the current 
subparagraph (ii) to subparagraph (iii).

(ii) is offering and will offer during the period of authorized employment to aliens 
admitted or provided status as a nonimmigrant described in section 101(a)(15)(H)(i)(b) 
benefits and additional compensation that are at least the same level paid by the 
employer to all other individuals with similar experience and qualifications for the 
specific employment in question.

IV. Enforcement.
Section (a)(1)(c): The threshold is set too high in this provision. Suggest striking "(whichever 
is fewer)" and changing "100 employees" to "250 employees." The effect of this provision as 
drafted is that a small employer who has 9 employees lays off one worker and because they 
are bringing in one foreign worker the employer is all the sudden subject to a possible 
investigation. It is my understanding that this provision is also inconsistent with the WARN



Act which carves out exceptions for small employers and provides a larger threshold.

Furthermore, suggest the following to add specificity about the type of worker. Suggest 
inserting "with substantially equivalent qualifications and experience" after "250 US workers." 
As drafted, the language is wide-open and not targeted on the issue. That is, did the employer 
lay-off workers affected by the visa application? As drafted, consolidating a shipping 
operation that affected 250 workers would open a company to an investigation even though the 
action was unrelated to visa applications.

VIII. New Visa Category Proposal.
The fourth bullet refers to "bachelor's degree plus 5 years experience." Given the priority 
workers as defined under the IN A (which we are exempting from the recruitment requirement) 
only have to have 3 years experience, the 5 year requirement is too high. We suggest a 
bachelor's degree plus 3 years experience (to be consistent with other sections in the INA). In 
addition, we suggest deleting the $75K per year option because it dilutes the effect of the 
provision as targeting high-tech workers. How was the $75 developed and what group is it 
attempting to capture?

The fifth bullet refers to a $500 fee for H-IC visas while H-IB visas could only be a 
maximum of $250. It was our understanding that the H-IB fee would be used for the same 
purposes as the H-IC (training, enforcement, and administration of the program). Therefore it 
is difficult to argue that the H-IC visa should be costed differently. Suggest making the H-IC 
visa fee parallel to the H-IB visa fee.

QUESTION: It was our understanding that DOL drafted H-IC legislative language on Friday. 
Why is it not in this version?



From: Ingrid M. Schroeder on 04/28/98 05:49:45 PM

Record Type: Record

To: Julie A. Fernandes/OPD/EOP, Debra J. Bond/OMB/EOP

cc:
Subject: H1B Visa Program Reforms

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 05:49 PM

......
Record Type: Record

ASCHER BERNARD@ustr.gov
04/28/98 06:33:00 PM

To:

cc:

Ingrid M. Schroeder@eop

Subject: H1B Visa Program Reforms

Re: LRM ID: IMS309 (USTR LRN 1998-0123). A preliminary comment on the 
proposed new fee. Our preference is to limit the fee to the new H1C 
Visa, but if this is not possible, we would opt for the provision in 
the legal text- that the Secretary of Labor be authorized to set the 
fee not to exceed $250 per position. The lower the fee, the less 
likelihood that it will attract complaints from foreign countries and 
U.S. employers.
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Draft Proposals Reform to the H*18 Vibo ProgranV

The Admirtlstration has committari fo j^iirsuinQ both ruferms to tho H-1B visa 
proQrain and ifirreased training opportunitip# for U.5, workers es pan of 9nv 
legiclation that woold teinpurarlly raise the annual cap on H-IB visas, Tho 
fullgwing are some draft proposals for reform of the H-IB visa program

*■ Rgcmitmant and Non-diaplaoement uf UnitmJ Stotea WorKers Prior to Sacking
Nonlir»n(grant Workers

ly : NO . u:>a r .if

(a) IN general Suction 212(n)|l)of the immigrotion and Nationality Act (8 
U.S.C. 1182[n)(D) is amended by insKrting at the end the fr^llnwicig now 
subperagraph:

(j'j
(L'r^) The employer, prior tolling the npplicatior, has taken^ood-faitfiJ 
timely and significant steps no recruit nnrt mtain tuffi-iant U.S. workora in 
the specialty occupetion in which tho non-immigrant whoiy services 
being sought will bo ompluyyu, Good faith steps to recruit and rotain^iK^l 
be Uafined as; ^(oriC)

Hj} the employor toking t^followiny lwo actions in a manner 
leuBonebiy dasignedTo recruit and retain U.S. workers:

‘iH widesprer>(f ^''i''''rTir~-ing^^j^ thn rolmrmir jntj r>p^*^‘ngir trr
both cuiium prospqLrtvrgh^pToyeegiil^-.^^rough ^

America s Job Bank, oariicipation in jnh fairs,
InternRt, empbvor nav^cl&tterc und electronic ~M.vwiiiini, Nov»/wioufc;re jfia ciocironic
communicati(3n;3, ggnoiul circulation publications, 
nruffissinnril iriiirnoic ....... _i‘'{U^ Professional jOLirnals and magazines): und
offering meaningful ntonera^ inc^ivet to applicants 
(yuch as paying above ifie v/uye. paying
bonuses, o. piuvirting stock options) above those already UaW U 
includod in the base componsalion oeckegn; nr offering L-.)
training subsldifis, nr a tra/nlny program, ihot provides tlic 
meonc for itr, current empioyeub tu enhance Tholr sktiis to 4o 
quoilfy fur jobs in the speciolty occupation in which the 
nonimmigrant will do (or isl uinploved; anh

W f'r.» ^lupioyvir- did not loccive cppliLuiiuns frorvi gry worker ,
wAh.^6C3;-*ubMar:Mftkv_&uuivaieru-Meal4i©«iiftH^r4d- pote„^KAi.
-oii-pft^w^iMi.io-ihe-tompoffirY-fornictiT-vs-txkux-ulfArArf- ^
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^evmeflaor£igoff«,ed em,;loymcnl to ^S. worko^tii?!,^^ 

loQotawbsten^ily equivalent qualiJIcatiorts and experienco to
^e^)mpororv-to>bl^irwurlcerTrffp7gd-empkypTT7entrbm'rhaTrffgr

Offerino compensation at least ut the amount renuired by 
subparagraph (A).

H The recruitment roquiromonts of this s«;bparagraph shall not apply to 

alienu with axtraoniinary Ability, alientj who are outstanding professors 
and roaoerchefs, and certain mulrinationei axocutiveo nnd manaQurs 
described in section 203|b){l). The recruitment requirements of this 
Bubparogroph sholJ alsu not apply to a scientist, mathemFjticlan or 
engineer v^ho has atteined at lea.si a master'K dogreo or it.> equivulont 
in a seienbfic or engineering discipline, and who is coming temporarily 
tn the Unitad Statoo To porticipaie in a cooperative joint .scientific 
activity egrried out under an Agrenmeiu between tho I'rriftral 
Government and tho alion's Governmom.

The employer-^

^ ^has not end will not within t(,u 90 doy period immodlaielv

preceding and tho 90.day period immediately following the filing 
of the application, and within the 90-dey period immedietely 
preceding ar^d tho 90-doy ponnd immediately following the filing 
of any vi.sa petition supported by the fippiicution -• Jay off or 
othorwut disploce «ny United States worker, inducling e worker 
Obtained by contract, employet; leasing, temporary holp 
agreements,
*A€lud»ng a woriW^btornsri^yy-oomfaeir^ptCTwdoasint? 
<e«puw4y4^elp-aff«emef+tr-^mhor similor bams, who has’ 
Bubstantielly equivnlem qualifications and experience in the
specialty nr<:.,,paiion in which the nonimniigranc will be (or ,s) 
employed,

For purposes of this subparagraph, the t«rm “laid off, ' with .aspect to

drccha^oZ T"' oth.r ,h,„ „
discharge or cause c « volumaiy departure or voluntary retIremPnt

of n'r. H area oml the affoctitti omployee .s
Jndull T" wages

benefiis. ijgt elects not tn move lo the now locatlon,'\

( W -fft» ffmpluyti uffirrod ei

ot- t(jEf5n.k„o/
tp-B I i» n I ^
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C]A r.fl ivo*n ^ U <fwycr OTM^Jj 1^^ pO^V^

1
^ Tor purposes of this subsection, me term “UuiieU Stules wuikfti" means ■

f> citizen or r^ationsl o! Uu'! Unimrl States
an alien lav^^fuHy admitted to tho United States tor pBrrrianent

residance; or*^(C^W BUthoriaed to ^ emjjloyed .h^Jilis Act or_by tlie /^tariwy
snerel.". i*- S ,

Wage Comparability^

General 

il. \^WOl4i '
Section 212{n)(1 KAlill^or such Act is amended by insortina^noluding thc-v»iwe-U 

....... ........ ........................... ...... ........ •' >1 21 g(ii)(^KA1('ltttH3^ber>»fitran «fIAl
uiiium.riiiI hy jinieMifiij “(inriiirling thn vnliin nl IlfTrffrr hnrt iiHililr-r-r*
vc»mpen9»tlen|" aftof "ostual wngn Inv.i^*' r.

III. Job ContracTore a*?C L<x.^w^fc4>
't* Oili Ai4- o.nc-J4 I) * Ir" \Jr ?

tlie uabu uf an employer that is a job controctor (within the meaning of 
regulations prorrmlgated by the Secretary o1 Lflbor to carry out this subsection), the 
r.onTrnr.tor will not place any HTB employee with nnother employer unless such 
othor employor hoa oxooutod an atteetotion that thu wmplov'cr is complying and will 
continue to comply with the requiromonts of (his puiograph in the seme manner or? • 
they apply In the job contfocior.* ,

IV. Erhorcemont

(8) Indeoendant Authority to Investigate

Section 212(m| of the linmigiDtion and Nationality Act (B U.Pl.C. 1l82(n)) ic 
amended •-

~auGbtrv4'P»K^

%

(I) in paragraph (21(A), by striking tho first contence and incortlng tho

'The Secroteryfmay cond<i><.^lnvostiQprinn^p-.irmiant to s complaint or 

absent e complaint, whore the Cecffttary has rooaonoble cauce to
beliovo thnt:

74,

/.I.

thero Ic ;« pattern^i‘-pf«erir^of: r.om(4nints by U,S. workers 

against the omplov*'?'; unsuccessful reoflJitmont by the
employer; or violations by 'ho eniployer;

the employer's U..9 worVforr.n ir, romp/isAd of n'lOffi than 10%
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nonimmiar.nt worker, or rt,r>, employor is makirrfl
,hat WPUIJ lOkUll in rporo thrm 10% r,on,rmr,.gror>t workor.. ,n rtk

U.S. workforce;

an omplovor haO laid off or displaced mere than 1 U%
an orni y , ad 11 t; ys/orkoit <which«i\/er is fewer)Of its U.S. workfoido o. 1 00 U.S, workoit iwrv.
in any orte year period (or has er^nounced ihe intent to moke 

cijch 8 lay-off).

m in pstesraph (2)(CI. by in.oitlna <l>=r the ertrptoyp. failsci rp 
' c-rooeraie in lira cnmioct of thn bacrotarys Invusnu.n.on or hoa

.ririmidmad, diach.rgaP, or orirerwisa discrinirraied against any parson 
oeoause thul paiaon baa aaaertod . righ. or i,ua oorr^ia^r an ,
irwestig^ion untfuf this parngraphjlgUc«"u wnffiTTP

in paragraph (2), by adding ot ih« end Ihc felbwir^fl new 

subparagraph:

-(E) The Scemtery may iSRiJO Sdbpoenas requiring the attendance and 
le^iilniuny of witnesses or fho production of eny records. 
pape'S or documents In conneciiun -1th any investigotior. m hoanng, 
cnnri.inreri under this paraqraph. In rondjctmg u hearing, the_ 
SecreiBfY may edn'iin.eter ootliR, e>;8mmR witnesses, and receive 
evidence. For the purpose of arv/ ha.rinq cr invosuysi.on prov.dnr for 
in thlfi paraoraph. the authonty contained in setuiuns 9 and 1 0 of the 
rodor.nl TrnH« Commission Act 11 5 U.S.C. 49 and 50), relating to the 
HitH.idance of witnosaos end the production r,f hnnks, papers, and 

documonta, situH apply."

]VVv<*

V.

reed;

Sanotlono

Section 212(n)(2)(0|^is amended to

"If the Gor.rctory finds, oftor notion and opponuniiy for a hearing, a failure to 
meet a condition oi paragraph (1)(B). a substantiul (oilure to meot a cond.i.t.n 
nf nfiTanranhs (1)10 ur (1)(D); ft wiHlul tenure to nuiet s cundaion of pL^gmph n wil| Vv,nint,nn:.s) of paragraph.s H)(E) or (1)(F) that willful, or 

leflectB « pHnem or proctico of violnrions, or is b violnnon ihPt affects u 
Significant nurnber of individuals; m j niisroprescmiuion of a matona oct m 
The application (hut any misrepresentuuon u( ft nititemii faci luiaung lo 
[v.iragr^mhs ITHD nr (UIFl must hr. w llfi.il, or rdioctfei fjottom or preioiice n

fvr^
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violations, gi is d violation that aficcte « significant number i>f individuals! —

‘^D the Secretary shall notify the Attorney Gcnerel of such finding and
may, in addition, impose such other adrninittrytivn rnn"ifidifts linckidinQ 
civil monotery pmidUiws in an amount not to exceed &6,000 per 
violation) 88 the Secretary determines to be approprieto.'ivtV

Auutimtion Fee lA h-h s ^ ^ ^ ^ ■* ' '

Sartion ?1 ?(n) of the Immigration end Nationallly Act IB USC 11 82{n)) is amended 

by adding tho fotlowing now parogruph:

"(3)(A) The Secretary of Labor shall establish, by rcgulallort, a fee to be paid 
by an employer for each position for whicii an application Is filed fur 
certification of o nonimmigrant tompemry worker under section 
lOl(ainbHHl(i)(b)^ |c|. V '

VI,

(B) The foe ehsll be col at a level ihot
. OiArvf'K»i v^-j tw<A

(i) will ensure recovery of ih.e full costs of|provicling ^rijudiontign end
Ttpplif'^nr'mn cnrmri^ nn;j.

(ill finances activities nutnorlzed under Section xxxxx (ili« Rcsgional 
end Industry Special Skills Training Fund).

(C) During tl'ic period ending Geptember GO, 2001, such d too shall not 
cxcood S250 for each position.

(D) li) It shall be unlawful for nn omployor to require, ee a condition of 
employmetn by such employer, that the fee prescribed uiidei this 
paragraph or ony part of tho fee he paid directly or indirectly by the 
alien whonr> r.RrvicoE ere being sought.

(ii) Any parson or entity that I.? determinaa, after notice and 
opnnrii;nirv for an admiriistralivu hearing, to have violated clause (I) 
shall be ©ubjoot to n civil penalty of $5,000 for each vioiatlon, to an 
admirilstretivij urdai roquiiiny tlie poymem of n.ny fee described in this

..paragraph, and the disqualification for one yeer from pr^titior.ing for 
temporary nnnimmigrnnt workers undor this sub.section,

(iii) Any arnount oeiermlni!;! lu Jiavi: been pdid, dituL.dv u; iniJirectly, 
towuMf iht; filing fee rJc.scribod in pnaigreph (3)|A) by the eiien whose 
SPtwr.r.ii wr.fr Naught, shiill Uii fcpiiitJ by the employe' to such nli«iv
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(E) MotwithsTBnding any other provision of law, oil foos, uo

Worker Fee Account' in the Treasury of Uie United utatea. All 
the “TcmpnrMry Worker Foe Account” eholi remain avalloGlo um.i 
by the Secretory to foirnbureo nny appropriation for expenses rolaiefl t 
activities described In subparograph (B)."

VII. Training
At the appropridit) place, inaart the following now section:

sec. . REGIONAI AND INDUSTRY SPECIAL SMLLS TRAINING GRANTS.
(a) IN GENCriAL.- Amountc avoilable for cnrryino out this section from t ie 

Temporary Worker Fee Account under paraaruph (3HA) of section 212(n) of the
Immioration and Nationality Act (B U.S.C. 1182lnl) shall t.« oa»d 
with tho provicionc of this sr.r.tlnn. From sucli amounts, the bocreiary of LaUoi, it 
consultation will, the Gocretary of Commerce and the Secretary of Education., shall 
make competitive grants to ellQlble entities described in subsection lb), in orrlw to 
enhance the napahilities cf industries wilh Significant skill needa tu utllir.c the lobor 
market in meeting thoir needfi more effectively through--

(1) improving the job skills of American workart oc necessary fnr 
employment in specific industries end occupations with significum 3k,ii r.oecis:

(2) aea^ssmg find develnpinB strategies to address signif.cani skills needs ai
The local. State, reglonol, end national lovolr.; and ^

(3) developing reqionoi skills allitmueti to fedlitato coordination of acin/ities at
tne local. and rogionai levels in developing suateole:’ to me«i such needs,

(b) ELIGIBLE ENTITIES. _ . ,
(1) IN general. - For the purpoSos of thlo soction, an tilifjihlrt entity is 8

consortium that consists ot, but i>i not limited to. two or morp of the following: 

(A) umploycr.s;
|B) labor orgenirntiono;
(C) btete or local governmcni;,;
(D1 private industry councils;
IE) po:it!iQcondary aducatinnal Inslilutions;
(F) nonprofit oiyani^etiohj reprosonting bosinessyi o> mdustriaE, or
(G) nonprofit tfuining organizations.

(2) additional RECUlftCMENT." To the maximum extent procTlsabiH. trMuh 
buT.iness, orgcnlzntion, or goverfMnen-tAil onii that joins m fom-mg an aligibk 
entity uiulcr parngmiJll Ml shall br located in tho romo 0eoQr£r>hir rr^gion of tlm 

United Status,
(c) GHAN 1 I IMITA'I IONS.- A grant may nut be pruvideJ to any ftligiPic enlily 

under this socht-'n for moro t.non two .-innuiil grAnr perioCf.. Out of any grant made 
(0 ari el yiUte entity, the puriiuu tu he uood for crn.'jtxTy, planning, and dtH'i.Alnping 
the alliance may not oxcccd r?/bU,Ono 'or eny such luinuijl ijmnt perioO.
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(d) API'LiCATION." The Secretary may provide a grant to an eligible entity
under subsection (n) only pursuent to an appllcotion tliot is conaiHrem »A/itli the 
provisions of this section anti contains such information as the Secretary may deem 

rcosonable.
(e) USE OF AMOUNTS.- In making grants under subsection (o). thi': e.ligihin 

entity may, to the extent that such activities build upon and supplement oO'golng 
activities and will not duplicate or supplant current activities, provide for:

{!) an identification of local. State, regional, and national skills needs;
(?.) an assessment raf the extent to which workers in the United States are 

being educated and trained In needed skills;
(3) the development of stratopies to enhance the focus of training and 

education invoatmenta on induetrios with significant skill naeda und rapidly 

expanding occupations;
(4) the provision of troinlng or retraining for upgrading the skills of workers, 

including retraining incumbent workers for contirtuod employment with en 

omployer;
(5) the provision of improved occupational information and projections;
(61 an assessment of training and job skill needs for specific industries: and
(7) asEistanco in developing curriculum and training method'i, and 

Irir^ntification of and assistance in developing training providers.
(I) ADDITIOIMAL CRITEmA l UK UHANI'S.'- In making grants under subsention 

(a), the Secretary shall provide that-
(!) a peer review process shall bo utilized to recommend awards of grants;
(2) appliCQtions aliull eiisuru Uiai private? industry councils end lubuf 

organizations in the areas to bo served have collaborated in the development of 
such applications;

(3) proforonce be given to appllcntions that demonstrate significant 
collaboration with mojot {-.takeholders in the State and local workforce 
development systems;

(4) with reopeci to any appliootion, any on^ounr of Fcdural funds to be used 
for training or retraining activities for incumbent workers as doscribod in 
subsection (e)(4) shall be matched by an equal iimouru from non-Federal sources 
10 be used for nunh pijrpn.se: ftorf

16} proforonce be given to applications for grants, based on the exleni to 
whicli non-Federal sources will provide emounts whicn match a portion of the 
Foceral funds to be made available for the oront.

(gl NATIONAL ALLIANCG FOR HIGH-TECMNOlOGY SKll.1.3.
(1) hSTABUSHMENT.-- In order to complement the program of grants under this 

section, including the ectivities of regional skills allinncns, n N;)iinn.;il Alliance for 
High Technology Skills slioH be. esTabiiched wiihin r,ix months after tfu; cnacimem 
of This Ac:t, consisting of individuals who are representative of private industry, 
uigsiMi/od labor, work-force dovoloprnom systems, educ;ition, and ejovernment at 
the local, State, and national lovols.
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(2) Recommendations and REPOHI . - The Notlpnal AUlonco ^:nall dcvolup
and recommend stretPQlft.s for the training nf Amuncan workers to meet future 
dorii^nd:. for hiQh-tr.chnology 3kifl=. The National Alliancfl shall prepBre and 

submit on interim repon to the Precident and to the
findings and recommendations, not later then i-eoruary .2 , an a m
ropon not later than September RO, 2003. ,u«

(3) MEMBERSHIP." The Secretary of Labor, m consulfHtion with I 
S»cretarv of Commerce end ttie Seoretatv of Education, shell ootoblich 
proeedoros roletino to th. appointment of members, the conduct of
md public hoorlnpe, end th. provieion nf steff cssintance and support resources

for the Notior\al Alliance. , ,(4) LIMITATION," Out of the amounts available for use utidet this section.
not moro than ^1,000,000 annually Rhal) be ayeiloblo for carrying out the 
fesponslbltlllusi of the Alliance under this cuocection.
(h) definition." For purposes ot this section;

h j The term‘'Rnr^ratary" means The Secretary of Labor.
(2)The term “privoto indUEtrv council" myons the mrtity de.scnbec under 

section 102 of the Job Traininy Paitnership Act, or oirmlar entity un er any 

succeasor Federal statute.
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VIU. Nbw Vba Cotwyiuiy Pioposal

A new progrom [H-10 that creates temporary visa:, for use only by non-immigrants 

with very high skill levels. In particular:

• The program would be authorized tor tour years beginning in FY1998.

■ There would be a maximum of 25(000 visas for FY1998/ FY1999, ood FY2000, 
end 8 maximum ot 1 b.OOU visas tor FY2001.

Only cmployors whoso number of H-lB and "H-IC" employees in th© prior year 
constitutes no greater than one-half ot their U.S. baserJ workforce are eligible to 

apply.

♦ Only individuals with a mmlmunn of e master's degroo (or equivalent dogroo) in 
math, science, or engineering; or a bcicholor's degree In matri, science, or 
fingineerine and five years o1 experience In the specialty occupation; or who will 
corn ot loost $75,000 per year (excluaive of benefitc) oro eligible foi on '‘M-lC'’

Visa.

R^iiirai^e'SfiflG fan fnr ooeh'po»i<4on for whtch an appHnnTtun-iq filod fof 
Truii>i44y, unkwuoiiH'int; and aUmirnst! atbn of-the pfog.f8m,

< Thft "H-l r" vi5=:n.s would b« Issued for a 3-year period, end ronov/eble for on 

odditionni 3 years.

• All of the requirements of the "H-l C" visa program would be. the same as would 
exist under the reformed H-18 prOQfMm
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April 24, 1998
Administration Position Regarding lUB LegisUiimi

The Administrotbn has committed to pursuing both reforms to the H-IB viw piograin and 
increased tnuniiui opportunities for U S. workcri 85 part of any letfslalion that would temporarily 
raise the annual cap on H- IB visas. The followInB reprewnta the Administration's position on
rru^or refonns and training initiatives.

j and NoMUnlatfingiit pf UiTittil StfltH SeehlHg
Workers

(a) Section 2l2(nXl)of the Immigration and Naiiuiialily Act (8 U S.C. n82(n)(l)) tn 
amended by inserting at the end the following new subparagraphs;

“(E)(i) The employer, prior to filing the application, has taken timely and significant steps 
In good ftilh to reciuil and i eiain jufficient United Stoteo workers in the specialty 
occupation in which the nonimmigrant whose seivlces are being souglit will be (or 
i*) employed Good faith steps to recruit and retain United States workers shall 
inohide:
(I) Good faith recruitment by the employer in tiic United States, offoring ^ 

compensation at least at the amount required by subparagraph (A), andy

(II) Tho employer taking at least two of the following steps in a manner 
reasonably designed end urried out to rcci-uit and retain United States 

workers in the specialty occupation;

(ft) widespread advertising in the U S. for the position in the specially 
occupation in which the nonimmigrant wUJ be (or is) employed to 
both current employees of the employer and poicmial applicants - 
e.g„ through America's Job Dank, participation in job fairs, the 
Internet, employer newsletters end electronic communications, 
general circulation publicaticmti. prolessional and trade Jonrnak and

magazines,

(b) nfVftring to applicants meaningful monetnrv incentives signilicantiy 
obove thoEfe otherwise required, such ns paying above the rtjquucd 
wage 01 paying bonuses and training subsidies not included in the 

base compensation package; or

(s) providing the means for its employees to enhance their skills to 
qualily for jobs in the epecialty occupation in which the 
nonlmmigi aiiL will be (or is) employed by operating an employer- 
financed training program at the employer's facility oi by llnunciivg 
or olheiwise providing for a iraining program elsewhere; and
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(ni) The employer does not receive applications from any Unites? States worWer 
01 offers erapluymem lu any United States '•vorkcr who has quolifiootionc* 
and experience in the specialty occupation which are ni least substantially 
equivalent to the qualifications and experience of the nonimmigrant who 

wh! be (or is) employed.

(ii) The recruitment requirements of this subpai agi apli altall not apply to alienfi with 
extiaonlinary ability, aliens who are outstanding professors and rcsear^s, and 
certain mnUinational executives and managers described section 203(bXl). The 
rooruitrnent requirements of this subparagraph shall also iiot apply to a sf.ient.ist, 
mathematician, or ciiglncci who has attained at least a master's degree or ita 
equivalent in a scientific or engineering discipline, and who is coming tenipoiui ily 
to the United States to participate in a cooperative joint scientific activity carried 
out under an Agreement between the Federal Government and the alien s 
Govcnimtart

(h‘)(j) The employer has not and will not" within the 90-day period immediately 
p[-92i>djng and ihc 90-day period immediately following the filing of the 
application., and within the 90-day period imme^ately preceding end the 90-day 
period immediately tbllowlng the filing of wiy visa }x:iiiloM supported by the 
application - lay off or otherwise displace any United States worker, inclucTuig a 
worker obtained hy contract, employee leasing, temporan' help agreement, or 
other similnr hu.Ms, who has subBtanlially equivalent qualifications and expcricince 
In the spccittlty uucupulivui in wliich the nonirnmigi'Bnt will be (or is) employed.

(ii) For purposes of tltis subparagraph, the term "laid off," with respect to an
employee, means the employee's los.s of amplftyment, oihei than a dischaige for 
cause or a voluntary departure or voluntary retirement. *1 he term laid off does 
not apply to any case in which cmployniwii ib iclocaicd to a different geographic 
area and the affected employee is offered a chance to move to the new locailon 
with the same wages and benefits, but elects not to move to the new location."

(b) Section 212(n) of the iminigrjuum ami Nmiondlily Act (8 U.S.C. 1182(n)) is amended by 

adding at the cm! the following new subparagraph;

“(4) For purpoooa of thio oubsoction, the term “United States worker” means - 

( A) a citiztm or national of the United States;

(B) on alien lawfully admitted to the United States for permanent residence; or

(C) an alien authorized lu be employed by this Act or by the Attorney Gonorfll
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ITo Wayc Cumparabllity

Section 2l2(n)(l){A)(i) is amended by inserting “100 percent of" st the beginning of 
subparagraph (IT), anrl hy «dtling at the end of the subsection "also will include in the offer the 
value of all boiiofita and additional compciuation, and".

III. Job Contractors

Section 212(n)(l) of such Act is amended by adding the following at the aid of the concluding 
paragraph:

"In the case ol an employer that is a job contractor (within the meaning of regulatioiiE 
profrmlgaleri hy the Secretary of Labor to carry out this subsection), the contractor will 
not place any H IB employee with another employer unless such Other employer has 
e.xccui:ed an aticsiaiion that the employer is complying and will continue to comply with 
the re(|uircmenl.s of this paragraph Lii the same manner es they apply to the jnh 
contractor."

IV. ' Enforcement

(a) Independent Authority to Ttivesfigate

Section 212(n) of such Act is amended—

(I) in paragraph (2)(A). by striking the first sentence and inNening the following,

“The Secretary shall establish n process for invesligalion [lursuani to a complaint
or, absciu a Luin[ilaint. where the Sccreiarr has i-oasonabic cau.« to believe that:

(i) there is a pattern of complaints against the employer, or of unsuecessful 
recruitment by the employer, or of violationa by the anployci , ui

(II) the employer’s U.b. worlctbrce is comprised of more than 10 percent 
nonimmigrant workers or the employer is making application that would 
rr.siilr in more than 10 percent nonimmigrant worker.-? in its U.S. 
workforce!, or

(iii) the employer has laid off or otherwise displaced more than 10 perrom ..fits 
U S. wnrkforco or 250 individuals (whichever it lets) in any one year 
period. Of has announced its intent to make such lay oITui dikplaccment"
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(II) in pnrasinvl. lA by ■“ ”*l’»rngr.pli;

■(El The Secretary may issue subpoenas requiring euendance ^«1 testimony of 

uritnesces or (he production of any records, boote papers, or ,rlecioo with Ly inv«tig.tion or hewing, conducted under th.s paragraph. In 

conducting a hearing, the Secretary may odrainister oaths, eamine
receive etddenee. For the purpose of er^ hearing or '"‘f ‘f*“" 
this paraBrxph the authority oonUined m sections 9 and 10 ot the Federal Hade 
Conwi.ssion Act (15 U.S.C. 49 and 50). relating to the attouiance of vs-iinesses 
and the produaion of buoks. papers, and documents, shall apply.

V, Sanstifliu
Section 2l2(nX2)(C) is arnended to road;

“If ihe Secretary finds, after notice and opponunUy for a hcai inK a failure to meet acLitioo of par,grenh (1)(B); e substantial failure to nteet ‘ ^
a VO or OVD) a willful failura to meet « condition of paragraph OX A), a ftilurc to meet 1 Sunn if p^ (l)(b> or (t)(F) that i, ^lliUl or - Greece of
violations, or is a violation thal affects a slgniflcaiil iiuniber of individuals, or a 
mlnres^nrarion of a fact in the appli«Uon (but any
mnteri.1 hot relating us paiai|.anb< 0)(E) or (W must be wi«U, or • P»«'™ “ 
pracliuu, or affect a significant number of Individualt); or that the employer Mod to 
cooperate in the conduct of the Seciulaiy‘5 investigauon or utlim.dated ditchiuged, 
oth^sc discriminated agunsl any person because that person aaseiitri a right oi 
cooparated in an inveatigatiiin undar this paragraph-—

(, ) me Sccreiaty shall nulify Uic Attorney General of buch finding and may. in
addition, impose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $5,000 per violation) as the Secretary 

determines to be appropi iete, and

(in the Attorney General shall not approve petiiioiib filed wth resptxt to that einployei 
under section 1154 or 1184(c) of this title during a period of at least 1 yeiii foi 
aliens to be employed hy the employer ”

VI. ji^npUgaiifin Fee
Saciion 212(n) of ^nrh Aci is amended by adding at the end the tollowing new subparagraph:

•‘(3)(A)Thc Scu^ary of Labor ,hftll require payment of a fee by the employer for each
position for which an applicaliuii is filed under this .subsection The tee shall be m
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an amount prescribed by the Secretary of Labor and shall be paid to the 
Department of Labor.

(B) During the period ending September 30, 2001, such a fee shall not exceed S250 for 

each position.

(C) It shall be unlawftrl for an employer to require, as a condition of employment by 
such employer, that the fee prescribed under this paragraph or any part of the fee, 
be paid directly or indirectly by the alien whose services are being sought.

(D) Any person or entity that is determined, after notice and opportunity for an 
admiitistrative hearing, to have violated paragraph (C) shall be subject to a civil 
penalty of $5,000 for each violation, to an administrative order lequiring tlte 
payment of any fee described in this paragraph, and the disqualification for 1 year 
from petitioning for foreign skilled temporary workers under this subsection.

(H) Any amount determined to have been paid, directly or indirectly, toward the filing 
fee described in paragraph (A) by the alien whose services were sought, shall be 
repaid by the employer to such alien.”

Vll. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of 
the National Science Foundation (NSF)'s advanced technical education programs. The 
Administration does not support providing scholarships or loans to individuals, including the 
expansion of the State Student Incentive Grant (SSIG) program.

Vin. New Visa Crntegory Proposal

(a) Section 101 (a)( 15)(H)(i) of such Act is amended by adding at the end the following:

“or (c) for a four year period beginning with fiscal year 1998, who is coming 
temporarily to the United Stales to perform services which require, at a miniraum. 
a master's degree (or equivalent) in math, science, or engineering and with respect 
to whom the Secretary of Labor dciormines and certifies to the Attorney General 
that the intending employer has filed with tlic Secretary an application under 
section 212(n)(l);”

(b) Section 214(a)(2) is amended by adding at the end the following subparagraph:

“(C) The period of authorized status as a nonimmigrant described in section 
101(a)(15)(H)(i)(c) shall be for an initial period not to exceed 3 years and such 
period may be extended by the Attorney General for an additional period of up to
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3 years.”

(c) Section 214(g)(1) is amended by adding at the end the following subparagraph

“(C) under section 101(a)(J5)(II)(i)(c) may not c*w;cd 23,000 in fiscal years 1998. 
J 999, and 2000; and 13,000 In fiscal year 20UI.'

(d) Section 212(n)(l) is furthoi amended by adding “or (c)” after “10i(aXlS)(H)(i)(b)’' every 
time it appears.

----- S£tli9^i2(n){3XB), as by this Act (see SectionVI, above), is amended to reed:

“(B)^^ CR^f an alien described in section 101(e)( 15)(HXiXb), such fee shall 
not eKo^d^^O for oaoh positiort during the period eiiJuig September 30, 2001, in 
the oase^ilTtlkn described In section 10l(aX15)(H)(i)(c). such fee shall not 
excc^SUU for'ea^h position."

Section 2l2(n) as amended by this Act is further amended by adding at the end lire 
following new subparagraph:

“(5) The Secretary of Labor may not provide the curliric'-Htion d«cribed in section 
10l(a)(l ‘?)(H)(i)(c) if, in the fmcal year prior to the filing of the application, 
nonimmigrants described in sections 101(a)(15)(K)(l)(b) or (c) constituted more 
than 50 percent of the Intending employer's workibrcc.’’
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WORKFORCE IMPROVEMENT AND PROTECTION ACT
OF 1998

I. H-IB VISA QUOTA

Current - 65,000/maximum of 390,000 H-lB aliens in America at any one time

. fy 1998 - 95,000 (46% increase) 
fy 1999 - 105,000 (62% increase)
fy 2000 “ 115,000 (77% increa5e)/maximum of 690,000 H-IB alien* in America at any 

one time should fy 2000 quota be continued in future years

No more than 7,500 of the visas in fy 1999 and fy 2000 can go to health care workers 
(oihiir than physicians), source - coinpromise between S. 1723 as reported by the Senate 
Judiciary Committee on April 2, J99S. and Kennedy/Feinslein substitute to S. 1723

U. NEW ATTESTATIONS 

• "No Lsiy-off*’ Attestation

Within the time period set by the General Agreement on Trade in Services, the employer 
Can not lay-off an American worker and replace with an kl'lB alien where the American 
worker has substantially equivalent qualifications and experience in the specialty 
occupation in which the ii-lB alien will be or is employed and works in the same area of 

employruent.

If "job contractor" petitions for H-IB alien, the employer to whom the H-IB will be 
contracted has to complete equivalent no lay-off attestation, source - H.R. 2202 as passed 
by the House of Representatives in the }Q4-’‘ Congress

m "Recruitment of American Workers” Attestation

Employer must have taken good-faith, timely, and significant steps to recruit and retain 
sufficient American workers in the specialty occupation in which the H-IB alien will be 
employed. Such steps include recruitmcm. in the United States using procedures that 
meet industry-wide standards, offering at least the prevailing wage, and offering 
employment to any qualified American workers who apply.

Recruitment attestation not required when employer is petitioning for alien wjth 
exTraordinary abiliry, aliens who are outstanding professor or researchers, or 
multinational executives and managers.
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III. Department of Labor-Initiated Invertieations

Currently, the Department of Labor can only launch an invcstigailon of an employer of 

H-IB aliens If an aggrieved party files a complaint.

. Department of Labor can initiate investigations without having received complaints in the 
case orH-lB dependent” employers (generally, those employers tor which H-IB aliens 
make up at least 15-20% of the workforce) where there appear lo be violations of the H- 
IB program, source ~H.R. 2202 as passed hy the House of Representatives in the 104’"

Congress

• Department of Labor can initiate random investigations for five years in the case of 
employers who have been found to have committed certain violations of the H-IB 
program, source - S. 1723 as reported by the Senate Judiciary Committee on April 2. 
1998

IV. Penalties

Currently, penalties cannot exceed 51,000 per violation where an employer fails to meet 
attested promises or makes a misrepresentation of a material fact on an application. Such 
employer cannoi file new petitions for H-lB aliens for at least 1 year.

» Cunent penalties will be retained.

• Penalty of up to 55,000 per violation will be available where an employer wUlfiilly fails 
to meet attested promises or makes willtul misrepresentation of a material fact on an 
application, source. - 5. / 723 as reported by the Senate Judiciary Committee on April 2, 
J99S

• Penalty of up to $25,000 per violation will be available where an employer willfully fails 
to meet attested promises or makes willful misrepresentation of a material fact on an 
application and violates the no lay-off attestation. In addition, employer cannot file new 
petitions for H-IB aliens for at least 2 years, source - 5. 1723 as reported by the Senate 
Judiciary Committee an April 2, 1998


