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INS announces that 80,983 H-1B petitions have been ok’d

By Eli Rich

Guest columnist

. The figure includes 19,431 that were approved from May through
September 1998 (during the last fiscal year) that count against this
vear's cap, and an additional 61,552 H-1B petitions that have been
approved from October 1, 1999 (when the new fiscal year began),
Sources at the INS indicate that there are more than 50,000 cases still
pending at the four INS Service Centers. Since only 34,000 visas re-
main available, many of the cases which have already been filed will
not be approved n this fiscal year.

The recent surge in the number of H-1B visas filed is related to the
mass filings for Indian technology workers by recruiting and consulting
firms.

For the Iast three months, between 10,000-11,000 petitions have been
approved each month. Given this rate, available H-1B numbers will be
used up by carly May 1999. After that, no new H-1B visas will be
avarlable until October 1, 1999, That means that the INS will not be
able to approve pending H-1B petitions which are not approved by the
time the annual cap is reached.

What will happen to your H-1B petition?

INS Headquarters is developing a process for allocating numbers
fairly among the four INS Service Centers. While processing of H-1B
petitions at the Nebraska and Vermont Service Centers only take 2-4
weeks, the processing time for an H-1B petition at INS Texas is con-
siderably slowcer. The California Service Center is the slowest among
the four Service Centers and takes four to five months to approve H-
I B petitions. :

The INS is considering a plan to give preference to cases filed in
Texas and California rather than relying on a system where cases are
counted against the cap in the order approved (which would favor
applications {iled in Vermont and Nebraska).

Should vou file your H-1B petition now?

Because the INS has yet to announce that the cap has been reached,
it still may be advantageous to file petitions in order to have them pend-
ing for approval at the beginning of Fiscal Year 2000 on October 1,
1999. The INS is also considering how it will handle petitions that are
in the pipeline when the cap is reached. In past years, the INS ap-
proved the pending petitions. However, it is unknown what actions
INS will take at this time.

Do not expect an increase 1n the cap:Congress enacted the Ameri-
can Competitiveness and Workforce Improvement Act (ACWIA) last
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year to increase the H-1B annual cap from 65,000 to 115,000 visas in
FY 1999 and FY2000 and 107,500 visas in FY2001, after which time
the annual cap returns to 65.000.

Itis highly unlikely that Congress will pass legislation increasing H-
1B visa numbers for this fiscal year or that it will re-consider the an-
nual levels set before 2001. : :

Unfortunately, in passing the law Congress did not consider the pre-
dicted use of the program and the fact that the new cap may be reached
despite the increase. :

What are your other options? If you have already filed your H-1B
petition, you must maintain legal status in the U.S. until your H-1B
petition is approved. Otherwise, you will have to go back to your home
country to obtan the visa hefore you can commence employment in
the U.S. Also, failure to maintain legal status may subject you to bars
of inadmissibility of three or ten years to return to the U.S.

Also, if you have already filed your H-1B petition, you can withdraw
your pefition, once we know that the cap has been reached and that
you will have to wait until October 1, 1999 to obtain your work autho-
rization. Withdrawing your H-1B petition wil] allow you to file a differ-
ent employment-based petition, such as H-3 or O-1 petitions.

Persons who contemplate filing their petitions shortly (or those who

withdraw their pending H-1B petitions) can file H-3 or O-1 petition i

place of the H-1B petition.

The requircments of O-1 and H-3 petitions:

Both petitions require the U.S. employer to submit an employment-
based petition on behalf of the foreign national. The O-1 visa is granted
for “aliens with extraordinary.ability in the science, art, or business.”
The hardest part in O-1 petition is to prove that the worker has “ex-
traordinary merits” in his or her field of endeavor.

Normally, “extraordinary ability” requires more than a Bachelor’s
Degree, which is the requirement to qualify for the H-1B visa. The H-
3 petition can be granted for up to two years for workers who are
being trained by a U.S. employer. The advantage of the H-3 petition
over the O-1 petition is the lesser degree of proof is which required to
qualify the worker for the position.

More importantly, H-3 petitions are normally approved very quickly
by the INS in a-short few weeks.

Processing of Labor Condition Applications at the DOL Office:

Meanwhile, the Department of Labor, Region 9, has been experienc-
ing a major breakdown. The DOL Office in San Francisco has not
processed any Labor Condition Applications (LCAs) since January 19,
1999 until early March 1999 due to a computer system problem.

The Labor Condition Application must be submitted to the INS with
the H-1B petition. In the absence of LCAs adjudication, the process-
ing of H-1B petitions in the California Service Center is delayed even

further as the INS cannot approve the H-1B petition without an ap- °

proved LCA.

The DOL Office promised that analysts will devote all of their time
to processing LCAs until the backlog is reduced. That DOL expects
that 1t will take three to four weeks to eliminate the pending backlog.

The DOL is planning to implement an automated “one minute labor
condition application processing in H-1B cases in an attempt to expe-
dite the processing of all H-1B petitions.

In the legislative arena, the DOL is preparing new regulations which
should cause a great deal of concern to all U.S. employers.

Despite last year’s legislative victory and the increase of the annual
visa cap, U.S. employers are in jeopardy of losing the H-1B program
as a usable means of hiring skilled foreign workers for key positions
through the regulatory process. - '

Amancio *Jojo’ Liangco’s “Immigrant’s Stoiy " vill appear

next week.
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April 27, 1998

Administration Position Regarding H-1B Legislation

The Administration has committed to pursuing both reforms to the H-1B visa program and
increased training opportunities for U.S. workers as part of any legislation that would
temporarily raise the annual cap on H-1B visas. The following represents the Administration’s
position on major reforms and training initiatives.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking
Nonimmigrant Workers

(a) IN GENERAL -- Section 212(n)(1)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(1)) is amended by inserting at the end the following new subparagraph:

(E)(I) The employer, prior to filing the application, has taken good faith, timely and
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation
in which the non-immigrant whose services are being sought will be employed. Good
faith steps to recruit and retain shall be defined as:

(@)

(b)

the employer taking the following two actions in a manner reasonably
designed to recruit and retain U.S. workers:

@

(i)

widespread advertising of the relevant job openings to both current
and prospective employees (e.g., through America’s Job Bank,
participation in job fairs, the Internet, employer newsletters and
electronic communications, general circulation publications,
professional journals and magazines); and

offering meaningful monetary incentives to applicants (such as
paying above the prevailing wage, paying bonuses, or providing
stock options) above those already included in the base
compensation package; or offering training subsidies, or a training
program, that provides the means for its current employees to
enhance their skills to qualify for jobs in the specialty occupation
in which the nonimmigrant will be (or is) employed; and

The employer did not receive applications from any U.S worker with at
least substantially equivalent qualifications and experience to the
temporary foreign worker offered employment; or (ii) offered employment
to a U.S. worker with at least substantially equivalent qualifications and
experience to the temporary foreign worker offered employment, but the



offer of employment to the U.S. worker was refused; and

(c) Offering compensation at least at the amount required by subparagraph

(A).

(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with
extraordinary ability, aliens who are outstanding professors and researchers, and
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a
scientist, mathematician, or engineer who has attained at least a master’s degree or
its equivalent in a scientific or engineering discipline, and who is coming
temporarily to the United States to participate in a cooperative joint scientific
activity carried out under an Agreement between the Federal Government and the
alien’s Government.

(F)(I) The employer --

(a) has not and will not -- within the 90-day period immediately preceding
and the 90-day period immediately following the filing of the application,
and within the 90-day period immediately preceding and the 90-day period
immediately following the filing of any visa petition supported by the
application -- lay off or otherwise displace any United States worker,
including a worker obtained by contract, employee leasing, temporary help
agreements, or otherwise displace any United States worker, including a
worker obtained by contract, employee leasing, temporary help agreement,
or other similar basis, who has substantially equivalent qualifications and
experience in the speciaity occupation in which the nonimmigrant will be
(or is) employed; and

(F)(II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for
cause or a voluntary departure or voluntary retirement. The term “laid off” does
not apply to any case in which employment is relocated to a different geographic
area and the affected employee is offered a chance to move to the new location
with the same wages and benefits, but elects not to move to the new location.

(G)  The employer offered compensation as required by subparagraph (A).
(b) For purposes of this subsection, the term “United States worker”” means --
O a citizen or national of the United States
(I)  an alien lawfully admitted to the United States for permanent residence; or

(ITII)  an alien authorized to be employed by this Act or by the Attorney General.
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11. Wage Comparability

Section 212(n)(1)(A)(I) of such Act is amended by inserting “(including the value of benefits and
additional compensation)” after “wages.” Section 212(n)(1)(A)(I)(I) is amended by inserting
“(including the value of benefits and additional compensation)” after “actual wage level.”

I11. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place
any H-1B employee with another employer unless such other employer has executed an
attestation that the employer is complying and will continue to comply with the requirements of
this paragraph in the same manner as they apply to the job contractor.

IVv. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended --
4] in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, absent a
complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the
employer, or of unsuccessful recruitment by the employer, of violations by
the employers;

(b) the employer’s U.S. workforce is comprised of more than 10%
nonimmigrant workers or the employer is making application that would
result in more than 10% nonimmigrant workers in its U.S. workforce;

(© an employer has laid off or otherwise displaced more than 10% of its U.S.
workforce or 100 U.S. workers (whichever is fewer) in any one year
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of
complaints or other cases of noncompliance with this section.”

(II)  in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the
conduct of the Secretary’s investigation or has intimidated, discharged, or
otherwise discriminated against any person because that person has asserted a

3



V.

right or has cooperated in an investigation under this paragraph” after “a material
fact in an application.”

(III)  in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony
of witnesses or the production of any records, books, papers, or documents in
connection with any investigation or hearing, conducted under this paragraph. In
conducting a hearing, the Secretary may administer oaths, examine witnesses, and
receive evidence. For the purpose of any hearing or investigation provided for in
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade
‘Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses
and the production of books, papers, and documents, shall apply.”

Sanctions

Section 212(n)(2)(C) is amended to read:

VI

(3)(A)

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s)
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of individuals; or a misrepresentation of
a material fact in the application (but any misrepresentation of a material fact relating to
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of individuals) —

(1) the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary
penalties in an amount not to exceed $5,000 per violation) as the Secretary
determines to be appropriate,”

Application Fee
The Secretary of Labor shall require payment of a fee by the employer for each position
for which an application is filed under this subsection. The fee shall be in an amount

prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(11) During the period ending September 30, 2001, such a fee shall not exceed $250
for each position.

(v) It shall be unlawful for an employee to require, as a condition of employment by
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such employer, that the fee prescribed under this paragraph or any part of the fee,
be paid directly or indirectly by the alien whose services are being sought.

(vi)  Any person or entity that is determined, after notice and opportunity for an
administrative hearing, to have violated clause (v) shall be subject to a civil
penalty of $5,000 for each violation, to an administrative order requiring the
payment of any fee described in this paragraph, and the disqualification for 1 year
from petitioning for foreign skilled temporary workers under this subsection.

(vil)  Any amount determined to have been paid, directly or indirectly, toward the filing
fee described in paragraph (3)(A) by the alien whose services were sought, shall
be repaid from the fund to such alien.

VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of
the National Science Foundation (NSF)’s advanced technical education programs. The
Administration does not support providing scholarships or loans to individuals, including the
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Categorv Proposal

A new program (H-1C) that creates temporary visas for use only by non-immigrants with very
high skill levels. In particular:

. The program would be authorized for four years beginning in FY1998.

. There would be a maximum of 25,000 visas for FY 1998, FY 1999, and FY2000, and a
maximum of 15,000 visas for FY2001.

. Only employers whose number of H-1B and “H-1C” employees in the prior year
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

. Only individuals with a minimum of a master’s degree (or equivalent degree) in math,
science, or engineering; or a bachelor’s degree in math, science, or engineering and five
years of experience in the specialty occupation; or who will earn at least $75,000 per year
(exclusive of benefits) are eligible for an “H-1C” visa.

. Requires a $500 fee for each position for which an application is filed for training,
enforcement, and administration of the program.

. The “H-1C” visas would be issued for a 3-year period, and renewable for an additional 3
years.



All of the requirements of the “H-1C” visa program would be the same as would exist
under the reformed H-1B program.
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increased training opportunities for U.S. workers as part of any legislation that would é
temporarily raise the annual cap on H-1B visas. The following represents the Administration™s
position on major reforms and training initiatives.

Administration Position Regarding H-1B Legislation %

The Administration has committed to pursuing both reforms to the H-1B visa program and ’é’
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L. Recruitment and Non-displacement of United States Workers Prior to Seeking o )%‘g
Nonimmigrant Workers ,é _“_‘_ 3’% g?(;
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(a) IN GENERAL -- Section 212(n)(1)of the Immigration and Nationality Act (8 U.S.C. 8303 ) 8]

1182(n)(1)) is amended by inserting at the end the following new subparagraph:

(E)(I) The employer, prior to filing the application, has taken good faith, timely and
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation
in which the non-immigrant whose services are being sought will be employed. Good
faith steps to recruit and retain shall be defined as:

(a) the employer taking at least two of the following actions in a manner
reasonably designed to recruit and retain U.S. workers:

(1) widespread advertising of the relevant job openings to both curréent
and prospective employees (e.g., through America’s Job Bank,
‘ participation in job fairs, the Internet, employer newsletters and

electronic communications, general circulation publications,

professional journals and m%gazinew
provision-efmeanimahie mone%ary inCehtives_above those already
required (such as paying above the prevailinsgaige, paying

bonuses, or providing training subsidies); o {'Yw(‘m"\f $ 'ﬁ)f
w

the employer’s workforce
ortunities available in the local
community, inchyding the full range of federal tax incentives,
loans, and scholarships, state and local tax incentives, loans,
and scholarshjps, and courses of study taught at local

(iii) making substantial efforts to k
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Labor (iii) , operating an-empleyer-financed training program at the
employer’s facility or financing or otherwise providing fore—€
training-pregran elsewhere which provides the means for its
employees to enhance their skills to qualify for jobs in the
specialty occupation in which the nonimmigrant will be (or is)
employed; and

Ao - ? (b) @ current employees who have applied for the available
W t the employer has considered whether these applicants could
2AC w}v $ ¥ Rdditional training within a reasonable period of time to be able

\(\,f' Y lable position.
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( V\%@&\M (c) The employer did not receive applications from any U.S worker with 48

substantially equivalent qualifications and experience to the temporary
' \uu?\*"’f’ m% oreign workepoffered employment; or (ii) offered employmentto a U.S. | 257
ne . worker with substantially equivalent qualifications and experience to the )
W hh W . temporary foreign worker offered employment, but the offer of vk
\"ﬂﬂ Q—Q‘L employment to the U.S. worker was refused. \3?71"
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’WV“ V\% ML d) Offering compensation at least at the amount required by subparagraph e
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)Y(II) The recruitment requirements of this subparagraph shall not apply to aliens with
extraordinary ability, aliens who are outstanding professors and researchers, and
certain multinational executives and managers described in section 203(b)(1).

The recruitment requirements of this subparagraph shall also not apply to a
scientist, mathematician, or engineer who has attained at least a master’s degree or
its equivalent in a scientific or engineering discipline, and who is coming
temporarily to the United States to participate in a cooperative joint scientific
activity carried out under an Agreement between the Federal Government and the
alien’s Government.

(F)(I) The employer --

(a) has not and will not -- within the 90-day period immediately preceding
and the 90-day period immediately following the filing of the application,
and within the 90-day period immediately preceding and the 90-day period
immediately following the filing of any visa petition supported by the
application -- lay off or otherwise displace any United States worker,
including a worker obtained by contract, employee leasing, temporary help
agreements, or otherwise displace any United States worker, including a
worker obtained by contract, employee leasing, temporary help agreement,
or other similar basis, who has substantially equivalent qualifications and
experience in the specialty occupation in which the nonimmigrant will be
(or is) employed; and



(F)(II) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for
cause or a voluntary departure or voluntary retirement. The term “laid off” does
not apply to any case in which employment is relocated to a different geographic
area and the affected employee is offered a chance to move to the new location
with the same wages and benefits, but elects not to move to the new location.

(G)  The employer offered compensation as required by subparagraph (A).
(b) For purposes of this subsection, the term “United States worker” means --
) a citizen or national of the United States

(II)  an alien lawfully admitted to the United States for permanent residence; or
(III)  an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability

Section 212(n)(1)(A)(I) of such Act is amended by inserting “(including the value of benefits and
additional compensation)” after “wages.” Section 212(n)(1)(A)(I)(I) is amended by inserting
“(including the value of benefits and additional compensation)” after “actual wage level.”

I11. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place
any H-1B employee with another employer unless such other employer has executed an
attestation that the employer is complying and will continue to comply with the requirements of
this paragraph in the same manner as they apply to the job contractor.

IV.  Enforcement

(a) Independent Aﬁthority to Investigate
Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended --
) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, absent a
complaint, where the Secretary has reasonable cause to believe that:

)
WQ:S Y there is a pattern or practice of complaints by U.S. workers against the

A yp~ ol B _Lores TP O eI
S A = ivo — 2l e o=




V.

nonimmigrant workers or the employer is making application that would
result in more than 10 percent nonimmigrant workers in its U.S.
workforce;

(c) an employer has laid off or otherwise displaced more than 10% of its U.S.
workforce or 250 U.S. workers (whichever is fewer) in any one year
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of
complaints or other cases of noncompliance with this section.”

(1)

(I11)

in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the
conduct of the Secretary’s investigation or has intimidated, discharged, or
otherwise discriminated against any person because that person has asserted a
right or has cooperated in an investigation under this paragraph” after “a material
fact in an application.” :

in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony
of witnesses or the production of any records, books, papers, or documents in
connection with any investigation or hearing, conducted under this paragraph. In
conducting a hearing, the Secretary may administer oaths, examine witnesses, and
receive evidence. For the purpose of any hearing or investigation provided for in
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses
and the production of books, papers, and documents, shall apply.”

Sanctions

Section 212(n)(2)(C) is amended to read:

i

i\

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s)
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of individuals; or a misrepresentation of
a material fact in the application (but any misrepresentation of a material fact relating to
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of individuals) —

(i)

the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary
penalties in an amount not to exceed $5,000 per violation) as the Secretary
determines to be appropriate,”



VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position
for which an application is filed under this subsection. The fee shall be in an amount
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(i)

)

(vi)

(vii)

During the period ending September 30, 2001, such a fee shall not exceed $250
for each position.

It shall be unlawful for an employee to require, as a condition of employment by
such employer, that the fee prescribed under this paragraph or any part of the fee,
be paid directly or indirectly by the alien whose services are being sought.

Any person or entity that is determined, after notice and opportunity for an
administrative hearing, to have violated clause (v) shall be subject to a civil
penalty of $5,000 for each violation, to an administrative order requiring the
payment of any fee described in this paragraph, and the disqualification for 1 year
from petitioning for foreign skilled temporary workers under this subsection.

Any amount determined to have been paid, directly or indirectly, toward the filing
fee described in paragraph (3)(A) by the alien whose services were sought, shall
be repaid from the fund to such alien.

VII. Training

The Administration strongly supports the creation of Regional Skills Alliances and expansion of
the National Science Foundation (NSF)’s advanced technical education programs. The
Administration does not support providing scholarships or loans to individuals, including the
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-1C) that creates temporary visas for use only by non-immigrants with very
high skill levels. In particular:

. The program would be authorized for four years beginning in FY1998.

. There would be a maximum of 25,000 visas for FY1998, FY 1999, and FY2000, and a
maximum of 15,000 visas for FY2001.

. Only employers whose number of H-1B and “H-1C” employees in the prior year
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.



Only individuals with a minimum of a master’s degree (or equivalent degree) in math,
science, or engineering are eligible for an “H-1C” visa.

Requires a $500 fee for each position for which an application is filed for training,
enforcement, and administration of the program.

The “H-1C” visas would be issued for a 3-year period, and renewable for an additional 3
years.

All of the requirements of the “H-1C” visa program would be the same as would exist
under the reformed H-1B program.
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Recruit/Retain (G alaalas

(E)Y@ The employer, prior to filing the application, has taken timely and significant
steps in good faith to recruit and retain sufficient United States workers in the specialty
occupation in which the nonimmigrant whose services are being sought will be (or is)
employed. Good faith steps to recruit and retain United States workers shall include:

Good faith recruitment by the employer in the United States offering
compensation at least at the amount required by subparagraph (A); and
(b) The employer taking at least two of the following steps in a manner
< reasonably designed and carried out to recruit and retain United States
/Q\)“ workers in the specialty occupation:
(i) widespread advertising in the U.S. for the position in the specialty
occupation in which the nonimmigrant will be (or is) employed to
both current employees of the employer and potential applicants -

D y\\’M)/(\o\o// e.g., through America’s Job Bank, participation in job fairs, the
%U/"\ Cw Internet, employer newsletters and electronic communications,

X% general circulation publications, professional and trade journals and
30 Y magazines;

Mﬁ( (ii) offering to applicants meaningful monetary incenﬁvesm%' y ﬂ/ '
above and beyond those otherwise required, such as paying above the
required wage or paying bonuses and training subsidies not included
in the base compensation package; or
(iii) operating an employer-financed training program at the employer’s
\ (A\'\ facility or financing or otherwise providing for a training program
% \gu&elsewhere which provides the means for its employees to enhance

0 X N_,;B QV' A their skills to qualify for jobs in the specialty occupation in which the
(\‘BW N e nonimmigrant will be (or is) employed; and
AN (c) The employer receive applications from any United States worker
or offers"employment to any United States worker who has at least
substantially equivalent qualifications and experience in the specialty
occupation in which the norimmigrant will be (or is) employed.
Dispiacement

(F)(D The employer has not and will not - within the 90-day period immediately
preceding and the 90-day period immediately following the filing of the application,
and within the 90-day period immediately preceding and the 90-day period immediately
following the filing of any visa petition supported by the application - lay off or
otherwise displace any United States worker, including a worker obtained by contract,
employee leasing, temporary help agreement, or other similar basis, who has
substantially equivalent qualifications and experience in the specialty occupation in
which the nonimmigrant will be (or is) employed.
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Wage Comparahility

1. Add in requirement to pay 100 percent of the prevailing wage.

2. Require payment of the higher of the prevailing wage or the actual wage, plus the
same bernefits and any additional compensation provided to employees similarly-
employed by the employer.

nforcemen:
(D) in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary shall establish a process for investigation pursuant to a
complaint or, absent a complaint, where the Secretary-has-reasonable-cause-to—

—beleve-that—
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) there i isa pattern of compla.mts ag 'nst the employer $ = e
s\l}'b/ %5 b) the employer S U S. workforce is compnsed of more than 10 percent ﬁ
'O ’S‘M nonimmigrant workers or the employer is making application that would f

\-&—“9 result in more than 10 percent nonimmigrant workers in its U.S. workforce;

or 323
@ oL N (c) the employer has laid off or otherwise displaced more than X percent of its
o ndividuals (whichever is 1n any one year :
its intent to make such lay off or displacement. # 3 e
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If the Secretary finds, after notice and opportunity for a hmnng, a failure to meet a +o
{ condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs ‘*W“”
«f{:}&}(l)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a failure to M”W
N meet a condition of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or
W&'A practice of violations, or is a violation that affects a significant number of individuals;
or a misrepresentation of a material fact in the application (but any misrepresentation of
a material fact relating to paragraphs (1)(E) or (1)(F) must be willful, or reflect a
pattern or practice, or affect a significant number of individuals) ---

New Visa Category




April 23, 1998 DR AFT _

Administration Position Regarding H-1B Legislation

The Administration has committed to pursuing both reforms to the H-1B visa program and
increased training opportunities for U.S. workers as part of any legislation that would
temporarily raise the annual cap on H-1B visas. The following represents the Administration’s
position on major reforms and training initiatives.

1. Recruitment and Non-displacement of United States Workers Prior to Seekin

Nonimmigrant Workers
(a) IN GENERAL -- Section 212(n)(1)of the Immigration and Nationality Act (8 U.S.C.

1182(n)(1)) is amended by inserting at the end the following new subparagraph:

(E)(I) The employer, prior to filing the application, has taken good faith, timely and
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation
in which the non-immigrant whose services are being sought will be employed. Good
faith steps to recruit and retain shall be defined as:

() the employer taking at least two of the following actions in a manner
reasonably designed toa#traet-and retain U.S. workers:
recruit
(1) widespread advertising of the relevant job openings to both current
and propective employees (e.g., through America’s Job Bank,
participation in job fairs, the Internet, intranet, employer
newsletters, general circulation publications, professional journals
and magazines); J .
.. . . . . . . rovidin
(i1) provision of meaningful monetary incentives (such as paying P Avarrn 'é

above the prevailing wage, erpaying bonuses -aad;&ai—nmg—s&bﬂd-i-eer“?v\;‘gri&

not included in the base compensation package); ~ allow *

\ \/Q (iii)  operdon of an empl inanced training program at the A
sutbos 2 \ 11} financing (or otherwise providing for) a P
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e P\% employe ce their skills to meet the needs of the
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v
: WVL l x,_g @ (b) With respect to current employees who have applied te-e:e%yressed‘a"

, i the availple position, that the employer has considered whether
&\A«l l these applicants could be given additional training within a reasonable
41% period of time to be able to fill the available position.

The employer did not receive applicatio’,_r}ifrom any U.S worker er-effered
emphﬁnmmwmwho'fas substantially equivalent
qualifications and experience to the temporary foreign worker offered
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(E)(II) The recruitment requirements of this subparagraph shall not apply to aliens with

extraordinary ability, aliens who are outstanding professors and researchers, and
certain multinational executives and managers described in section 203(b)(1).

The recruitment requirements of this subparagraph shall also not apply to a
scientist, mathematician, or engineer who has attained at least a master’s degree or
its equivalent in a scientific or engineering discipline, and who is coming
temporarily to the United States to participate in a cooperative joint scientific
activity carried out under an Agreement between the Federal Government and the
alien’s Government.

(F)(I) The employer --

(a) has not, within the 90-day period prior to the filing of the application, laid
off or otherwise displaced any United States worker (as defined in
subparagraph (B)), including a worker obtained by contract, employee
leasing, temporary help agreement, or other similar basis, who has
substantially equivalent qualifications and experience in the specialty

occupation in which the nonimmigrant is intended to be (or is) employed;
and

(b) will not lay off or otherwise knowingly displace, during the 90-day period
following the filing of the application, or during the 90-day period
immediately preceding and following the filing of any visa petition
supported by the application, any United States worker, including any
worker obtained by contract, employee leasing, temporary help agreement,
or other similar basis who has substantially equivalent qualifications and
experience in the specialty occupation in which the nonimmigrant is
intended to be (or is) employed.

(F)(II) For purposes of this subparagraph, the term “laid off,” with respect to an

(&)

employee, means the employee’s loss of employment, other than a discharge for
cause or a voluntary departure or voluntary retirement. The term “laid off” does
not apply to any case in which employment is relocated to a different geographic
area and the affected employee is offered a chance to move to the new location
with the same wages and benefits, but elects not to move to the new location.

The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means --

II.

@)
(1)

(II)

a citizen or national of the United States
an alien lawfully admitted to the United States for permanent residence; or
an alien authorized to be employed by this Act or by the Attorney General.

Wage Comparability



Section 212(n)(1)(AXI) of such Act is amended by inserting “(including the value of benefits and
additional compensation)” after “wages.” Section 212(n)(1)(A)(I)(I) is amended by inserting
“(including the value of benefits and additional compensation)” after “actual wage level.”

IT1. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place
any H-1B employee with another employer unless such other employer has executed an
attestation that the employer is complying and will continue to comply with the requirements of
this paragraph in the same manner as they apply to the job contractor.

IV.  Enforcement

(a)  Independent Authority to Investigate
Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended --
D in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct investigations pursuant to a complaint or, where
there is no complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of complaints by U.S. workers against the
employer;

(b) an employer whose domestic workforce is comprised of more than 10%
H1B workers or is seeking to employ H1B workers as more than 10% of
its U.S. workforce;

(c) an employer has laid off or otherwise displaced more than 15% of its U.S.
workforce or 500 U.S. workers (whichever is fewer) in any one year
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of
complaints or other cases of noncompliance with this section.”

(I)  in paragraph (2)(C), by inserting “, or that the employer failed to cooperate in the
conduct of the Secretary’s investigation or has intimidated, discharged, or
otherwise discriminated against any person because that person has asserted a
right or has cooperated in an investigation under this paragraph” after “a material
fact in an application.”

(III)  1in paragraph (2), by adding at the end the following new subparagraph:



“(E) The Secretary may issue subpoenas requiring the attendance and testimony
of witnesses or the production of any records, books, papers, or documents in
connection with any investigation or hearing, conducted under this paragraph. In
conducting a hearing, the Secretary may administer oaths, examine witnesses, and
receive evidence. For the purpose of any hearing or investigation provided for in
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses
and the production of books, papers, and documents, shall apply.”

V. Sanctions
Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s)
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of applicants, employees, or former
employees; or a mis-representation of a material fact contained in (1)(A), (1)(B), (1)(C)
or (1)(D) —

(1) the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary

penalties in an amount not to exceed $5,000 per violation) as the Secretary
determines to be appropriate,”

Note: This language is incomplete. Our goal is to craft language that permits the Secretary to
retain all of her current authority to sanction employers, but that limits that authority with regard
to the two new attestations.

VI. Application Fee

(3)(A) The Secretary of Labor shall require payment of a fee by the employer for each position
for which an application is filed under this subsection. The fee shall be in an amount
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . . .

(i1) During the period ending September 30, 2001, such a fee shall not exceed $250

for each position.

v) It shall be unlawful for an employee to require, as a condition of employment by
such employer, that the fee prescribed under this paragraph or any part of the fee,
be paid directly or indirectly by the alien whose services are being sought.

(vi)  Any person or entity that is determined, after notice and opportunity for an



administrative hearing, to have violated clause (v) shall be subject to a civil
penalty of $5,000 for each violation, to an administrative order requiring the
payment of any fee described in this paragraph, and the disqualification for 1 year
from petitioning for foreign skilled temporary workers under this subsection.

(vil)  Any amount determined to have been paid, directly or indirectly, toward the filing
fee described in paragraph (3)(A) by the alien whose services were sought, shall
be repaid from the fund to such alien.

VII. Training
The Administration strongly supports the creation of Regional Skills Alliances and expansion of
the National Science Foundation (NSF)’s advanced technical education programs. The

Administration does not support providing scholarships or loans to individuals, including the
expansion of the State Student Incentive Grant (SSIG) program.

VIII. New Visa Category Proposal

A new program (H-1C) that creates temporary visas for use only by non-immigrants with very
high skill levels. In particular:

. The program would be authorized for four years beginning in FY1998.

. There would be a maximum of 25,000 visas for FY 1998, FY 1999, and FY2000, and a
maximum of 15,000 visas for FY2001.

. Only employers whose number of H-1B and “H-1C” employees in the prior year
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

. Only individuals with a minimum of a master’s degree (or equivalent) in math, science,
or engineering are eligible for an “H-1C” visa.

. Requires a $500 fee for each position for which an application is filed for training,
enforcement, and administration of the program.

. The “H-1C” visas would be issued for a 3-year period, and renewable for an additional 3
years.
. All of the requirements of the “H-1C” visa program would be the same as would exist

under the reformed H-1B program.
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Adinistration Position Regarding H-1B Legislation

The Administration has committed to pursuing both reforms to the ¥-1B visa program and
increased training opportunities for 1.S. workers as part of any legislation. that would
tepoporarily raise the armual cap on H-1B visas. The following represents the Administratiop’s
position, on major ceforms and training initiatives.

L MMMMM@M
(2) TN GENERAL — Section 212(n)(1)of the Immigration 2od Natiopality Act (8 U.S.C.
1182(m)(1)) is amended by inserting at the ead the following new subparagraph:

EB)(T) The employer, prior to filing the application, has taken good, faith, timely and
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation
in which the nop-immigrant whose services are being sought will be employed. Good
faith steps to recruit and retain shail be defined as:

(@ tbe émployer taking at least two of the following actions in a pyanuer
reasonably desigoed to d retain U.S. workers:
/: reciu (\‘J\:

G) widespread advertising of the relevant job openings to both current
and propective employees (e.g., through America’s Job Bank,
participation in job fairs, the Internet, mtranet, employer
newsletters, general circulation publications, professional journals
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period of time to be able to fill the available position.
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INSERT A

(i)  making substantial efforts to keep the employer’s workforce informed of the training
opportunities available in the local community, including the full range of federal tax
incentives, loans, and scholarships, state and local tax incentives, loans, and scholarships,
and courses of study taught at local universities, comumunity colleges, and proprietary
training institutions;

(iv)  provides flextime, job sharing, retention bonuses, day care, or other similar initiatives.

INSERTB

(i) did not receive applications from any U.S. worker with substantially equivalent qualifications
and experience to the temporary foreign worker offered employment; or (i1) offered employment
to 2 U.S. worker with substantially equivalent qualifications and experience to the temporary

foreign worker offered employment, but the offer of employment to the U.S. worker was refused.
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To: Julie A. Fernandes/OPD/EOP
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Subject: OMB Comments on H-1B Legislation

Forwarded by Cecilia E. Rouse/OPD/EOP on 04/27/98 12:56 PM

Debra J. Bond 04/27/98 12:47:58 PM

Record Type: Record

To: Sally Katzen/OPD/EQOP, Cecilia E. Rouse/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: OMB Comments on H-1B Legislation

Below are our comments on what we understand to be the latest draft Administration position
regarding H-1B legislation. It includes a description for the training section that replaces the short
paragraph now in the draft. DOL should be finished with revisions to the legislative language later
today. Please let me know if you have any questions regarding these comments.

I. Recruitment and Non-displacement on United States Workers Prior to Seeking
Nonimmigrant Workers.

In addition to the edits below, we suggest keeping both the Commerce and Labor provisions
with modification. The employer would then have four options of which they must do at least
two.

Section (E)(I)(a)(iii) drafted by Commerce: Suggest the following change "making substantial
efforts to keep the employer’s workforce informed of the training opportunities available in the
local community, including such as the full range of federal tax..." The reason for the change
is that it is highly unlikely that the normal employer will know the full range of federal tax
incentives, etc.

Section (E)(I)(a)(iii) drafted by DOL: Suggest the following change "operating an employer
financed training program at the employer’s facility or financing or otherwise providing for a
training program elsewhere which provides the means for its employees to enhance their skills

employed.” While we understand the intent, we think this is a hollow provision. It sets too



high of a bar for employers to meet. The consequence is that no employers will do (iii),
instead the employer will advertise and pay the US worker $10 more than normal. We want
employers to offer training to their employees, therefore the provision should be a reachable
goal; that is, it should be for upgrading skills (for retention) but not necessarily in the specialty
occupation.

Section (E)(I)(d): Suggest deleting this provision as it is redundant to Section (G).

II. Wage Comparability.

The drafting of this provision provides an incentive to an employer to use the DOL established

"prevailing wage rate” versus the "actual wage rate" in order to avoid paying benefits.

Suggest redrafting as follows. We believe DOL agrees with this formulation.
R

(a) Section 212(n)(1)(A) is amended by inserting a new subpéragraph (i1) and changing the
current subparagraph (ii) to subparagraph (iii).

(ii) is offering and will offer during the period of authorized employment to aliens
admitted or provided status as a nonimmigrant described in section 101(a)(15)(H)(i)(b)
benefits and additional compensation that are at least the same level paid by the
employer to all other individuals with similar experience and qualifications for the
specific employment in question.

II1. Job Contractors_. No comments

IV. Enforcement.

It seems like the following phrase under (I) should appear first before the language on DOL
independent authority. "The Secretary shall establish a process for the receipt, investigation,
and disposition of complaints or other cases of noncompliance with this section."

Section (a)(I)(a): We agree with DOL that a pattern of violations should be included in this
section as a reasonable cause for an investigation.

Section (a)(I)(c): Suggest the following to add specificity about the type of worker. Suggest
inserting "with substantially equivalent qualifications and experience" after "250 US workers."
As drafted, the language is wide-open and not targeted on the issue. That is, did the employer
lay-off workers affected by the visa application? As drafted, consolidating a shipping
operation that affected 250 workers would open a company to an investigation even though the
action was unrelated to visa applications.

V. Sanctions. No comments.

VI. Application Fee.




Suggest the following fee language (drafted by OMB and DOL).

Section 212(n) of the Immigration and Nationality Act (8 USC 1182(n)) is amended by adding
the following new paragraph:

"(3)(A) The Secretary of Labor shall establish, by regulation, a fee to be paid by an
employer for each position for which an application is filed for certification of a
nonimmigrant temporary worker under section 101(a)(15)(H)(i)(b) and (c).

(B) The fee shall be set at a level that --

(1) will ensure recovery of the full costs of providing adjudication and
application services; and,

(i1) finances activities authorized under Section XXXXX (the Regional and
Industry Special Skills Training Fund).

[NOTE: In the training language, we authorize the Secretary to use up to $1 million of
the fees for the National Alliance for High Technology Skills. Do you want that
covered here as well -- e.g., in (1)7]

(C) During the period ending September 30, 2001, such a fee shall not exceed $250
for each position.

(D)(1) It shall be unlawful for an employer to require, as a condition of employment by
such employer, that the fee prescribed under this paragraph or any part of the fee be
paid directly or indirectly by the alien whose services are being sought.

(i1) Any person or entity that is determined, after notice and opportunity for an
administrative hearing, to have violated clause (I) shall be subject to a civil penalty
of $5,000 for each violation, to an administrative order requiring the payment of
any fee described in this paragraph, and the disqualification for one year from
petitioning for temporary nonimmigrant workers under this subsection.

(i11) Any amount determined to have been paid, directly or indirectly, toward the
filing fee described in paragraph (3)(A) by the alien whose services were sought,
shall be repaid by the employer to such alien. (NOTE: Change from draft which
paid the alien out of the fund).

(E) Notwithstanding any other provision of law, all fees, as described in this paragraph as
are designated by the Secretary of Labor in regulations shall be deposited as offsetting
receipts into a separate account entitled "Temporary Worker Fee Account” in the Treasury
of the United States. All deposits into the "Temporary Worker Fee Account" shall remain
available until expended by the Secretary to reimburse any appropriation for expenses
related to activities described in subparagraph (B)."



VII. Training. The training section in this draft did not appear to be up to date. Suggest the
following to replace the current short paragraph.

The Secretary of Labor, in consultation with the Secretaries of Commerce and Education, shall
make competitive grants to eligible entities, including Regional Alliances, to enhance the
capability of industries with significant skill shortages utilize the U.S. labor market to meet
their needs.

e Eligible entities, including Regional Alliances, are consortia of two or more of the
following: employers; labor organizations; private industry councils established under the
Job Training Partnership Act; State or local governments; postsecondary educational
institutions; nonprofit organizations representing business or industry; and nonprofit
training organizations. '

e Eligible activities include identification of national, State, regional, and local skill needs;
development of strategies to enhance the focus of training and education on industries with
significant skill needs or on rapidly expanding occupations; and the provision of training or
retraining to upgrade the skills of incumbent workers for continued employment with an
employer.

o The grants would be limited to no more than two annual awards, and financed through
employer-paid application fees, available to the Secretary through the Temporary Worker
Fee account.

e Grant applications would be required to demonstrate collaboration with private industry
councils and labor organizations in the development of a proposal.

e Preference would be given to applications that demonstrate significant collaboration with
major stakeholders in the State and local workforce development system and non-federal
matching funds. Where the application would finance training for incumbent workers, an
equal match from non-federal funds would be required.

e At the federal level, a National Alliance for High Technology Skills would be established
to complement the activities of Regional Alliances and develop strategies for training U.S.

workers to meet future demands for high technology skills.

VIII. New Visa Category Proposal.

The fourth bullet refers to "a master's degree (or equivalent degree)." How is "(or equivalent
degree)" being defined? Is this language trying to get at the foreign degree comparability issue
or is it going toward a lesser degree with some experience? If the former, suggest clarifying
the section. If the latter, suggest a bachelor's degree plus 3 years experience (to be consistent
with other sections in the INA).



The fifth bullet refers to a $500 fee for H-1C visas while H-1B visas could only be a
maximum of $250. It was our understanding that the H-1B fee would be used for the same
purposes as the H-1C (training, enforcement, and administration of the program). Therefore it
is difficult to argue that the H-1C visa should be costed differently. Suggest making the H-1C
visa fee parallel to the H-1B visa fee.
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April 28, 1998

Draft Proposals Regarding Reform to the H-1B Visa Program

The Administration has committed to pursuing both reforms to the H-1B visa program and
increased training opportunities for U.S. workers as part of any legislation that would
temporarily raise the annual cap on H-1B visas. The following are some draft proposals for
reform of the H-1B visa program.

I. Recruitment and Non-displacement of United States Workers Prior to Seeking
Nonimmigrant Workers

(a) IN GENERAL -- Section 212(n)(1)of the Immigration and Nationality Act (8 U.S.C.
1182(n)(1)) is amended by inserting at the end the following new subparagraph:

(E)(I) The employer, prior to filing the application, has taken good faith, timely and
significant steps to recruit and retain sufficient U.S. workers in the specialty occupation
in which the non-immigrant whose services are being sought will be employed. Good
faith steps to recruit and retain shall be defined as:

(a)

(b)

(c)

the employer taking the following two actions in a manner reasonably
designed to recruit and retain U.S. workers:

(1) widespread advertising of the relevant job openings to both current
and prospective employees (e.g., through America’s Job Bank,
participation in job fairs, the Internet, employer newsletters and
electronic communications, general circulation publications,
professional journals and magazines); and

(i)  offering meaningful monetary incentives to applicants (such as
paying above the prevailing wage, paying bonuses, or providing
stock options) above those already included in the base
compensation package; or offering training subsidies, or a training
program, that provides the means for its current employees to
enhance their skills to qualify for jobs in the specialty occupation
in which the nonimmigrant will be (or is) employed; and

The employer did not receive applications from any U.S worker with at
least substantially equivalent qualifications and experience to the
temporary foreign worker offered employment; or (ii) offered employment
to a U.S. worker with at least substantially equivalent qualifications and
experience to the temporary foreign worker offered employment, but the
offer of employment to the U.S. worker was refused; and

Offering compensation at least at the amount required by subparagraph



(A).

(E)(ITI) The recruitment requirements of this subparagraph shall not apply to aliens with
extraordinary ability, aliens who are outstanding professors and researchers, and
certain multinational executives and managers described in section 203(b)(1).
The recruitment requirements of this subparagraph shall also not apply to a
scientist, mathematician, or engineer who has attained at least a master’s degree or
its equivalent in a scientific or engineering discipline, and who is coming
temporarily to the United States to participate in a cooperative joint scientific
activity carried out under an Agreement between the Federal Government and the
alien’s Government. ’

(F)(I) The employer --

(a) has not and will not -- within the 90-day period immediately preceding
and the 90-day period immediately following the filing of the application,
and within the 90-day period immediately preceding and the 90-day period
immediately following the filing of any visa petition supported by the
application -- lay off or otherwise displace any United States worker,
including a worker obtained by contract, employee leasing, temporary help
agreements, or otherwise displace any United States worker, including a
worker obtained by contract, employee leasing, temporary help agreement,
or other similar basis, who has substantially equivalent qualifications and
experience in the specialty occupation in which the nonimmigrant will be
(or is) employed; and

(F)(IT) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for
cause or a voluntary departure or voluntary retirement. The term “laid off” does
not apply to any case in which employment is relocated to a different geographic
area and the affected employee is offered a chance to move to the new location
with the same wages and benefits, but elects not to move to the new location.

(G)  The employer offered compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means --

IL.

M a citizen or national of the United States
(I)  an alien lawfully admitted to the United States for permanent residence; or
(IIT)  an alien authorized to be employed by this Act or by the Attorney General.

Wage Comparability



Section 212(n)(1)(A)(I) of such Act is amended by inserting “(including the value of benefits and
additional compensation)” after “wages.” Section 212(n)(1)(A)(I)(I) is amended by inserting
“(including the value of benefits and additional compensation)” after “actual wage level.”

I11. Job Contractors

In the case of an employer that is a job contractor (within the meaning of regulations
promulgated by the Secretary of Labor to carry out this subsection), the contractor will not place
any H-1B employee with another employer unless such other employer has executed an
attestation that the employer is complying and will continue to comply with the requirements of
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) Independent Authority to Investigate

Section 212(n) of the Immigration and Nationality Act (8 U.S.C. 1182(n)) is amended --
D in paragraph (2)(A), by striking the first sentence and inserting the following;:

“The Secretary may conduct investigations pursuant to a complaint or, absent a
complaint, where the Secretary has reasonable cause to believe that:

(a) there is a pattern or practice of: complaints by U.S. workers against the
employer; unsuccessful recruitment by the employer; or violations by the
employer;

(b) the employer’s U.S. workforce is comprised of more than 10%
nonimmigrant workers or the employer is making application that would
result in more than 10% nonimmigrant workers in its U.S. workforce;

(©) an employer has laid off or otherwise displaced more than 10% of its U.S.
workforce or 100 U.S. workers (whichever is fewer) in any one year
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of
complaints or other cases of noncompliance with this section.”

(1)  in paragraph (2)(C), by inserting , or that the employer failed to cooperate in the
conduct of the Secretary’s investigation or has intimidated, discharged, or
otherwise discriminated against any person because that person has asserted a
right or has cooperated in an investigation under this paragraph™ after “a material
fact in an application.”



(II)  in paragraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and testimony
of witnesses or the production of any records, books, papers, or documents in
connection with any investigation or hearing, conducted under this paragraph. In
conducting a hearing, the Secretary may administer oaths, examine witnesses, and
receive evidence. For the purpose of any hearing or investigation provided for in
this paragraph, the authority contained in sections 9 and 10 of the Federal Trade
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses
and the production of books, papers, and documents, shall apply.”

V. Sanctions
Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a
condition of paragraph (1)(B); a substantial failure to meet a condition of paragraphs
(1)(C) or (1)(D); a willful failure to meet a condition of paragraph (1)(A); a violation(s)
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of individuals; or a misrepresentation of
a material fact in the application (but any misrepresentation of a material fact relating to
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant number of individuals) —

(1) the Secretary shall notify the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monetary
penalties in an amount not to exceed $5,000 per violation) as the Secretary
determines to be appropriate,”

VL Application Fee

Section 212(n) of the Immigration and Nationality Act (8 USC 1182(n)) is amended by adding
the following new paragraph:

“(3)(A) The Secretary of Labor shall establish, by regulation, a fee to be paid by an
employer for each position for which an application is filed for certification of a

nonimmigrant temporary worker under section 101(a)(15)(H)(i)(b) and (c).

(B) The fee shall be set at a level that --

(1) will ensure recovery of the full costs of providing adjudication and application
services; and,



VIIL

(ii) finances activities authorized under Section XXXXX (the Regional and
Industry Special Skills Training Fund).

(C) During the period ending September 30, 2001, such a fee shall not exceed $250 for
each position. :

D)

(i) It shall be unlawful for an employer to require, as a condition of employment
by such employer, that the fee prescribed under this paragraph or any part of the
fee be paid directly or indirectly by the alien whose services are being sought.

(i) Any person or entity that is determined, after notice and opportunity for an
administrative hearing, to have violated clause (I) shall be subject to a civil
penaity of $5,000 for each violation, to an administrative order requiring the
payment of any fee described in this paragraph, and the disqualification for one
year from petitioning for temporary nonimmigrant workers under this subsection.

(i11) Any amount determined to have been paid, directly or indirectly, toward the
filing fee described in paragraph (3)(A) by the alien whose services were sought,
shall be repaid by the employer to such alien.

(E) Notwithstanding any other provision of law, all fees, as described in this paragraph
as are designated by the Secretary of Labor in regulations shall be deposited as offsetting
receipts into a separate account entitled “Temporary Worker Fee Account” in the
Treasury of the United States. All deposits into the “Temporary Worker Fee Account”
shall remain available until expended by the Secretary to reimburse any appropriation for
expenses related to activities described in subparagraph (B).”

Training

Any H-1B legislation should include a training componeht.

VIII. New Visa Categorv Proposal

A new program (H-1C) that creates temporary visas for use only by non-immigrants with very
high skill levels. In particular:

The program would be authorized for four years beginning in FY 1998.

There would be a maximum of 25,000 visas for FY1998, FY 1999, and FY2000, and a
maximum of 15,000 visas for FY2001.

Only employers whose number of H-1B and “H-1C” employees in the prior year
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

5



Only individuals with a minimum of a master’s degree (or equivalent degree) in math,
science, or engineering; or a bachelor’s degree in math, science, or engineering and five
years of experience in the specialty occupation; or who will earn at least $75,000 per year
(exclusive of benefits) are eligible for an “H-1C” visa.

Requires a $500 fee for each position for which an application is filed for training,
enforcement, and administration of the program.

The “H-1C” visas would be issued for a 3-year period, and renewable for an additional 3
years.

All of the requirements of the “H-1C” visa program would be the same as would exist
under the reformed H-1B program.
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Administration Position Regarding H-1B Legislation

The Administration has committed 1 pursuing both reforms to the H-1B visa program and
increased training opportunities for U.S. workers as part of any legislatian that would
temporarily raise the annual cap on H-1B visas. The following represents the Administration’s
positiod on major reforms and training initiatives.

L Recrui and Non-displa t i _S es rkers Prigr to Seeki
onimmigrant Workers

(a) IN GENERAL ~ Section 212(n)(1)of the Iramigration and Nationality-Act (8 U.S.C.
1182(n)(1)) is amended by inserting at the end the following new subparagraph:

W %«r-‘ 5‘*" L
E)X) The emplozf, pritr to Kling the application, has tzken@od-faiﬂﬁmely and
significant steps €0 recruit and retain sufficient U.S. workers in the specialty occupation
in which the non-immigrant whose services are being sought will be employed. Good

faith steps to recruit and retain shall be defined as:

(a) the employer taking the following two actions in 2 manner reasonably
designed to recruit and retain U.S. workers:

@ widespread advertising of the relevant job openings to both current
and prospective employees (e.g., through America’s Job Bank,
participation in job fairs, the Internet, employer newsletters and
electronic communications, general circulation publications,
professional journals and magazines); and

(i) offering meaningful monetary incentives to applicants (such as
paying above the prevailing wage, paying bonuses, ot providing
stock options) above those already included in the base
compensation package; or offering training subsidies, or a training
program, that provides the means for its current employeesto
enhance their skills to qualify for jobs in the specialty occupation
in which the nonimmigrant will be (or is) employed; and

(p)  The cmployer did not receive appﬁcaﬁonf)wmi&at

1] offered employment
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(c) "Offering compensaticn at least at the amouat required by subparagraph
(A).

(E)(IN) The recruitment requirements of this subparagraph shall not apply to aliens with
extraordinary ability, aliens who are outstanding professors and researchers, and
certain multinational executives and managers described in section 203(b)(1).

The recruitment requirements of this subparagraph shall also not apply to a

. scientist, mathematician, or engineer who has attained at least 2 master’s degree or
its equivalent in a scientific or engincering discipline, and who is coming
temporarily to the United States to participate in a cooperative joint scienfific
activity carried out under an Agreement between the Federal Government and the
alien’s Government

(F)(Y) The employer --

(@)  has not and will not — within the 90-day period immediately preceding
and the 90-day period immediately following the filing of the application,
and within the 90-day period immediately preceding and the 90-day period
immediately following the filing of any visa petition supported by the
application -- lay off or otherwise displace any United States worker,
including a worker obtained by contract, employee leasing, temporary help

(O T ACA - A RN+ ROy AN - O T K TLILIURLLX) §

— vy v, - gy vy - - . — (14}

@other similar basis, who has substantially cuiv_alent' qualiﬁcans and
experiente in the specialty occupation in which the nonimmigrant will be
(or is) employed; and -

(F)T) For purposes of this subparagraph, the term “laid off,” with respect to an
employee, means the employee’s loss of employment, other than a discharge for
cause or a voluntary departure or voluntary retirement. The term “laid off”’ does
not apply 1o any case in which employment is relocated 10 2 different geographic
area and the affected employee is offered a chance to move to the new location
with the same wages and benefits, but clects not to move to the new location.

bk
' 'b? @e employer offercd compensation as required by subparagraph (A).

(b) For purposes of this subsection, the term “United States worker” means —

@ a citizen or national of the United States
@) an alien lawfully admitted to the United States for permarnent residence; or
(1)  an alien authorized to be employed by this Act or by the Attorney General.

II. Wage Comparability
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Secton 212(n)(1)(A)(I) of such Act is amended by Mserting “(includirg Ure valugof tsand .

itional compensation)” after “wages.” Section 212(0)(1)(A)D)() is amended by inserting (rw-uﬂwf
“(including the value of benefits and additdonal compensation)” after “actual wage level.” %

. JobContractors

In the case of an employer that is a job copfractor (within the meaning of regulations
promulgated by the Secretary of Labor to carry out this subsection), the conmactor will not place
any H-1B employee with another employer unless such other employer has executed an
anestation that the employer is complying and will continue to comply with the requirements of
this paragraph in the same manner as they apply to the job contractor.

IV. Enforcement

(a) I e Autbori nv
Section 2li(n) of the Immigration and Natiopality Ar;t (8 U.S.C. 1182(n)) is amended —
D in paragraph (2)(A), by striking the first sentence and inserting the following:

“The Secretary may conduct invesﬁgaﬁéns pursuant to a complaint or, absent a
complaint, where the Secretary has reasonable cause to believe that:

(3 thereisa pattem&-pne&éof complaints by U.S. workers agamst the
employer, or of unsuccessful recruitment by the employer, of violations by
the employers; .

(b) the employer's U.S. workforee is comprised of more than 10%
nonimmigrant workers or the employer is making application that would
result in more than 10% nonimimigrant wqu:zs in its U.S. workforce;

(©) an employer has laid off or otherwise displaced more than 10% of its U.S.
workforee or 100 U.S. workers (whichever is fewer) in any one year
period (or has announced the intent to make such a lay-off).

The Secretary shall establish a process for the receipt, investigation, and disposition of
compjaints or other cases of noncompliance with this section.”

()  in paragraph (2Y(C), by inserting “, or that the employer failed 1o cooperate in the
conduct of the Secretary’s investigation or has intimidated, discharged, or
otherwise discriminated against any person because that person has asserted a
right or has cooperated in an investigation under this paragraph” after “a material
fact in an application.™ ' .
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) in paraéraph (2), by adding at the end the following new subparagraph:

“(E) The Secretary may issue subpoenas requiring the attendance and tesimony
of witnesses or the production of any records, books, papets, or documents in
connection with any investigation or hesring, conducted under this paragraph. In
conducting a hearing, the Secretary may administer oaths, examine witnesses, and
receive evidence. For the purpose of any hearing or investigation provided for in

. this paragraph, the authority contained in sections 9 and 10 of the Federal Trade
Commission Act (15 U.S.C. 49 and 50), relaring 1o the artendance of witnesses
and the production of books, papers, and documents, shall apply.”

V. Sanctions
Section 212(n)(2)(C) is amended to read:

“If the Secretary finds, after notice and opportunity for a hearing, 2 failure to reet a
condition of paragraph (1)(B); 2 substantial failure to meet 2 condition of paragraphs
(IXC) or (1)D); 2 willful failure to mect 3 condition of paragraph (1)(A); 2 violation(s)
of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of violations,
or is a violation that affects a significant rumber of individuals; or 2 misrepresentation of
a materjal fact in the application (but any mmisrepresentation of a material fact relating to
paragraphs (1)(E) or (1)(F) must be willful, or reflects a pattern or practice of violations,
or is a violation that affects 2 significant number of individuals) —

@) the Secretary shall notify the Attorney General of such finding and may, in
addition, irpose such other administrative remedies (including civil monetary:
penalties in an amount ot 10 exceed $5,000 per violation) as the Secretary
determines to be appropriate,”

V1. Application Fee

(3)(A) The Secretaxy. of Labor shall require payment of a fee by the employer for each position
for which an application is filed under this subsection. The fee shall be in an arnount
prescribed by the Secretary of Labor, and shall be paid to the Department of Labor. . ..

(i) During zhe period ending Septemnber 30,2001, such a fee shall not exceed $250
for each position.

(v) It shall be unlawful for an employee to require, as & condition of employment by
such employer, that the fee prescribed under tis paragraph or any part of the fee,
be paid directly or indirectly by the alien whose services are being sought.



e | 992 PS5 APR 28 9B @7:45

(vi) Any pei-son or eatity that is deteemined, after notice and opportunity for an
administrative heanng, 10 have violated clause (v) shall be subject10 2 civil
. penalty of $5,000 for each violation, to an administratve order requiring the
payment of any fee described in this paragraph, and the disqualification for 1 year
from petitioning for foreign skilled temporary workers under this subsection.

(vii) Anpy amount determined to bave been paid, directly or indirecty, toward the filing
) . fee described in paragraph (3)(A) by the alien whose services were sought, shall
be repaid from the fund to such alien. '

The Administration strongly supports the creation of Regional Skills Alliances and expansion of ..
the National Science Foundation (NSF)’s advanced technical education programs. The
Administration does not support providing scholarships or loans to individuals, including the
expansion of the State Student Incentive Grant (SSIG) program-

vil. New Visa Category Proposal

A new program (H-1C) that creates temporary visas for use only by non-immigrants with very
high skill levels. In particular:

. The program would be authorized for four years beginning in FY1998.

. There would be a maximum of 25,000 visas for FY1998, FY1999, and F¥2000, and a
" maximum of 15,000 visas for FY2001.

. Only employers whose number of H-1B and “H-1C” employees in the prior year
constitutes no greater than one-half of their U.S. based workforce are eligible to apply.

. Only individuals with minimum of  master’s degree (or equivalent degree) in math,
science, or engineering; or 2 bachelor’s degree in math, science, of engineering and five
years of experience in the specialty occupation; of who will earp at least $75,000 per year
(exclusive of benefits) are eligible for an “H-1C” visa.

. Requires a $500 fee for each position for which an application is filed for training,
enforcement, and administration of the program.

. The “H-1C” visas would be issued for a 3-year period, and renewsble for an additional 3
years.

. All of the requirements of the «11.]C” visa program would be the same as would exist
under the reformed H-1B program. :



From: Ingrid M. Schroeder on 04/28/98 06:15:17 PM

Record Type: Record

To: . Julie A. Fernandes/OPD/EOP
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To: Ingrid M. Schroeder/OMB/EOP@EOP

cc:
Subject: H-1B LRM

Forwarded by James J. Jukes/OMB/EOP on 04/28/98 06:11 PM
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Record Type: Record

To: James J. Jukes/OMB/EOP@EOP

cc:
Subject: H-1B LRM

Jim: Here are OSTP's comments on the H-1B LRM. CIiff

April 28 1998

MEMORANDUM FOR JAMES JUKES
ASSISTANT DIRECTOR FOR LEGISLATIVE REFERENCE, OMB

FROM: ARTHUR BIENENSTOCK
ASSOCIATE DIRECTOR FOR SCIENCE



SUBJECT: DRAFT PROPOSALS ON H-1B TEMPORARY IMMIGRANT
VISA PROGRAM REFORMS

OSTP has reviewed the draft proposals regarding H-1B reforms. Based on the paucity of
H-1B data, we continue to question the need for the proposed reforms and feel they will have a
negative impact on our nation’s S&T programs. In particular, we have serious reservations
that the overly broad definition of “laid off” will capture normal turnover of research
personnel and teaching faculty at our nation’s universities, Federal research laboratories,
federally funded research and development centers and non-profit research institutes. This
should be addressed by inserting the following sentence at the end of Section I., (F)(II):

“Laid off” also does not apply to loss of employment due to the expiration of a Federal
research grant or fellowship.

In addition, the word “joint” should be deleted from Section I., (E)(II), in the phrase, “
cooperative joint scientific activity carried out under an Agreement...” as unnecessary
following the word cooperative.



From: Ingrid M. Schroeder on 04/28/98 06:08:38 PM

Record Type: Record
To: Julie A. Fernandes/OPD/EOP

cc:
Subject: Comments on draft H-1B language

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 06:08 PM
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7 04/28/98 06:05:33 PM

Record Type: Record

To: Ingrid M. Schroeder/OMB/EOP@EOP

cc: Debra J. Bond/OMB/EOP@EOP, John F. Morrall III/OMB/EOP@EOP
Subject: Comments on draft H-1B language

l.a. In (E)(1Ma)(ii), the employer is given the option of demonstrating that it has taken significant
steps to recruit and retain U.S. workers by either 1) offering salary above market rate for U.S.
workers or 2) providing a training program/subsidies to help U.S. workers qualify for the job. This
is in addition to mandatory widespread advertising of job openings that the employer must do.

We recommend deleting the first of the two options above, which has the government provide a
choice that would, under the first option, require that a rate higher than market be paid. This places
a Federal policy interest as promoting a different wage for skilled work than what the employer
would offer workers based on what their skills are worth in the market. Rather than requiring a
prevailing wage, this specifically says that the offer should be "above" prevailing wage.

In addition, we concur with Debra Bond's comment about the new H-1C program.  Specifically, we
support the following comment:

"The fourth bullet refers to "bachelor's degree plus 5 years experience." Given the priority
workers as defined under the INA (which we are exempting from the recruitment requirement)
only have to have 3 years experience, the 5 year requirement is too high. We suggest a
bachelor's degree plus 3 years experience (to be consistent with other sections in the INA). In
addition, we suggest deleting the $75K per year option because it dilutes the effect of the
provision as targeting high-tech workers. How was the $75 developed and what group is it
attempting to capture?”



From: Ingrid M. Schroeder on 04/28/98 05:50:34 PM

Record Type: Record

To: Julie A. Fernandes/OPD/EOP

cc: - Debra J. Bond/OMB/EQOP
Subject: LRM 309: H-1B Program Reform Proposals

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 05:50 PM

Debra J. Bond 04/28/98 05:41:22 PM
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Record Type: Record

To: Ingrid M. Schroeder/OMB/EOP@EOQOP
cc: Larry R. Matlack/OMB/EOP@EOQOP, Maureen H. Walsh/OMB/EOP@EOP Danie! J.
Chenok/OMB/EOP@EOQOP

Subject: LRM 309: H-1B Program Reform Proposals

Below are our comments. There may be additional comments on the training section as a result of
the 4:00 pm meeting. | will keep you posted. Please let me know if you have any questions about
these changes. Thanks--

II. Wage Comparability.

The drafting of this provision provides an incentive to an employer to use the DOL established
"prevailing wage rate" versus the "actual wage rate" in order to avoid paying benefits. This
section should be redrafted. DOL agrees with this formulation.

Section 212(n)(1)(A) is amended by inserting a new subparagraph (ii) and changing the current
subparagraph (ii) to subparagraph (iii).

(ii) is offering and will offer during the period of authorized employment to aliens
admitted or provided status as a nonimmigrant described in section 101(a)(15)(H)(i)(b)
benefits and additional compensation that are at least the same level paid by the
employer to all other individuals with similar experience and qualifications for the
specific employment in question.

IV. Enforcement.

Section (a)(I)(c): The threshold is set too high in this provision. Suggest striking "(whichever
is fewer)" and changing "100 employees" to "250 employees." The effect of this provision as
drafted is that a small employer who has 9 employees lays off one worker and because they
are bringing in one foreign worker the employer is all the sudden subject to a possible
investigation. It is my understanding that this provision is also inconsistent with the WARN



Act which carves out exceptions for small employers and provides a larger threshold.

Furthermore, suggest the following to add specificity about the type of worker. Suggest
inserting "with substantially equivalent qualifications and experience" after "250 US workers."
As drafted, the language is wide-open and not targeted on the issue. That is, did the employer
lay-off workers affected by the visa application? As drafted, consolidating a shipping
operation that affected 250 workers would open a company to an investigation even though the
action was unrelated to visa applications.

VIII. New Visa Category Proposal.

The fourth bullet refers to "bachelor's degree plus 5 years experience." Given the priority
workers as defined under the INA (which we are exempting from the recruitment requirement)
only have to have 3 years experience, the 5 year requirement is too high. We suggest a
bachelor's degree plus 3 years experience (to be consistent with other sections in the INA). In
addition, we suggest deleting the $75K per year option because it dilutes the effect of the
provision as targeting high-tech workers. How was the $75 developed and what group is it
attempting to capture?

The fifth bullet refers to a $500 fee for H-1C visas while H-1B visas could only be a
maximum of $250. It was our understanding that the H-1B fee would be used for the same
purposes as the H-1C (training, enforcement, and administration of the program). Therefore it
is difficult to argue that the H-1C visa should be costed differently. Suggest making the H-1C
visa fee parallel to the H-1B visa fee.

QUESTION: It was our understanding that DOL drafted H-1C legislative language on Friday.
Why is it not in this version?



From: Ingrid M. Schroeder on 04/28/98 05:49:45 PM

Record Type: Record

To: Julie A. Fernandes/OPD/EQOP, Debra J. Bond/OMB/EOP

cc:
Subject: H1B Visa Program Reforms

Forwarded by Ingrid M. Schroeder/OMB/EOP on 04/28/98 05:49 PM

ASCHER BERNARD@ustr.gov
04/28/98 06:33:00 PM

Record Type: Record

To: Ingrid M. Schroeder@eop

cc:
Subject: H1B Visa Program Reforms

Re: LRM ID: IMS309 {(USTR LRN 1998-0123). A preliminary comment on the
proposed new fee. Our preference is to limit the fee to the new H1C

Visa, but if this is not possible, we would opt for the provision in

the legal text-- that the Secretary of Labor be authorized to set the

fee not to exceed $250 per position. The lower the fee, the less

likelihood that it will attract complaints from foreign countries and

U.S. employers.
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April 28, 1998
Urgent for Ingria Schroeder, oMp
From: Greg Jones, DOJ

Ra: Administration's H1B viga Propozalg

The proposal is out for comment hare; however, 1 thought r'g
better alert You to one problen right awady. One provision on
enforcement would authorize the Labor Department. to isgue
subpoenas for the_production of records, books andg pPapers and the
like. 71t then goeg on to say: npgy the purpoas of any haaring or

witnesses ang the productien of books, Papers apgd documentsg shal]
apply". Neithar of these gectiong 4ppears to vest indepandant
litigatien Authority in thq FTC: however, when 15 UsC § 56 was
enacted in 1975 ji¢ was intended to supplant any other Provigions
of the Federal Trade Act concerning institution or defense of
court actions under the Act and the Tepregentation of the
Commission in guch actions. Asg a general matter, under 15 u.s.c.
§ 56, the r7C May repregent itgels it the Attorney General fajlg
to act within 45 days of'receiving @ request from the FTC. Thare
are sevaral eéxceptiong, however, including 15 USC § 49 (relating
to enforcement of a Bubpoena) -- ip which case the Commission's
authority igs wholly independent of the Attorney General.

inasmuch as thig Provision would have the effect of vesting
the Departmant of Labor with independent litigation authority
(and is thereforg contrary to well establisheq Administration
Policy), it must be deleted, ‘

URGENT
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April 27, 1998

OMB/LRD/ESGG

Draft Proposals Reyurding Reform 10 the H-18 Visa Program

The Administration has committad to piirsuing both ruferms ta the H-1B visa

program and inrreased training npportunitics for U.5, workers as JiarL of any :
legiclation that would teipurarlly ralse the annual cap on H-18 visas, The
lullowing are sorme dratt proposals for reform of the H-1B visa pragram ;

L Recruitmant and Non-displacement uf United States Workers Prior to Sacking
Nonliwunlgrant Warkers

(a) IN GENERAL - Buction 212(n){1)of the immigration ang Natienality Act (8
U.S.C. 1182([n){1)) is amended by inserting at 1he end tha fallowing new

subparagraph: .
™ ‘3001 -(;-VH\

1) -
(L’)(&) The umployer, prior to((ling the applicatior, has taken(gecd 4aitir)
timely and significant staps o recruit and rutain sufficiant U.S. workora in 9
. T, , . _ . AV R A
the speciality accupetion in which the non-immigrent whose :;uwcesgg/
being gought will be onmploywd. Goad faith staps 1o recruit and retainSshall

be defined as:  "(pr)
4 (;I_) ond Carried out
’.) the employor toking ?(followiuy lwoQ actons in a mannyr
twasonebly deslgnedo recruit and retain U.S. workers: . -
¥ aes 1R b The Specially

o . 's‘ 1“" . A A

widaspread advurtising

o ¢
America’s Job Bank, varticipation in job fairs, t
internat, amplayer newslstiere und cloctronic
communications, gsnerel circulation publications,

TN professional journals and magazines): ind im“‘ bl
L&; oftering meeningful maneragy incenives to applicants SE )

{such as paying sbove the wuye, paying "‘W”’&“"“‘
bonuses, or pruviding stock oPtions) above those already '-“\u_“
included In the hase compensation neckaga: nr offering (o« IA-)

training subsidias, or 3 training prograrn, thot provides 1l "VZ“{‘
+o

meang for its current employeus v snhance thalr skilis 10
quaify for jobs In the spacighly occupation in which the Curnatr

' nenimmigrant will e {or isl omployed: an Q.Ulzw
¢

Tllu.a aployar did nut 1ucaive l.lm)'aiuuli'u:!::_ fron%@p)-&-wmker otc.»ﬂii-
wﬂh-a&-lea;:-sub:;wr:t-lauy_fm_uwalem-ﬁwalﬂﬁa«-oﬂﬁnd- F .
«xﬁmmzw-.Lc-lhe—tmnpornry-'fcreimm-mkur_uﬁa.mé— M
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. wot gyl
@mpleymendior fifl offured smployment to #U.8. worker with at
loast aubstentiaily sgulvalent qualitications and exparienco to

tlxe@emmrmraign-wurkeruﬁemd-emwnmemm

of employmentto-te-Y-S—worker wasTefused: ang) Weramrnpeand
Offering compensation at least vt the smaunt requirgd by

subparagraph (A).

b R
&

LT
[

(&H—E) The racryitment ruyuirements of this subparagraph shall not apply to
aliens with extreordinery ability, alisiis who are outstanding professors
and roscarchers, and certain multinations! exacutives and managurs
described in scction 203(bj{1). The recruitment reguirements of this
pubparagreph shall alsy not apply to a scientist, mathematician, or
engineer who has attgined at leasi a master's drgreo or its; equivalont
in a scientific or engineering discipline, and who is eoming temporurily
1n ths Unitad Statog 1o participete i 4 coopsrative jaint scient fic
activity carried out under an Agreement between the Federal
Government and the alien’s Governmont.

"(F)%)’The cmployerj
-

‘e <has not and will nnt -« within tho 80 day period iinmodiately
preceding and the 90-day period immediately tollowing thie filing
of the application, and within ths 90-dsy pariod immediately
preceding and the 90-day perind immediately following the Tiling
ot any visa petition supported by the spplication -- lay off gr
otherwise disploce sny United States worker, including 8 worker
obtained by contract, employec leasing, temporary holp
agreements, orgf:mmmsmmnm-smmwm,
aeluding 8 wor bwhwd-bv-eemmeh-emp%mm-e—ioasing,
tompozey-hobp-agresmentod nthar similar basis, who has
substantielly equivalent qualifications and experionce in the
specialty nccupation in which (he aoninunigrant will be {or ig)

3 ! employed;«ane"(()
4
For purposes of this subparagraph, the term “laid off, " witl TOEPRCt 10
an employee, means the @mployee’s loss of employment, ather than a
dischargo for cause or volumtary degarture or voluntary retirement.
“The term “laid off” doos not apply to any case in which employment is
relocated (0 a diffarent geographic sica and the aftecteg cmployee is
offerad & chanco to mova to the new location with the same wuages
and benefits. but eleets not to move o the now locatinn ™.

]

. i S ——) P

R e

NW’ od- @,}) \(m(l}mul
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& For purposes of this subsection, the 1erm “Uuiled Stules wulker” means -

@)ﬂq a citizen or national of the tnitad States

‘@Y1 an alien lawfully edmitted to tho United States for permanent
residence; of

'L( \B4T  an alien authonzed 10 be employed by this Act of by the Atlarrey——————"-
G AN @ +h tor VAL uwd ys b Yo

enecal. . (! \on PM Qe *\‘\%M\ o §9 Wl )}b Yy u-> S |
S Sl ol el ¥ soroile od N~
W and add vyl Uhrw«\m*jr ) , -

Section 212{m(1 HAI&] ol such Act is amendcd hy m..or(mg :
mfamlom' ; }o——~S0CHO
“grmeTigsT-h . Yofiioloptatoiat.t _
\cempeﬂasﬂmﬁ-ﬂ-cmt—zmwul_waga_l_ay_q_u_. ‘ ,

. Job Gontractors ,.‘f \WM

.rnm,- 2% of Mhsm ! AT ‘
“In the casy uf an omployer that is a job cantrector (within the meaning of
regulations promulgated by the Secretary of Labor to carry out this sulsegtion), the
conteactor will not place any H-1B employee with another employor unless such
othar cmployor hoa oxocuted an attestotion that the employer is complying and will

continue 1o comply with ths tequiramonts of thiu puragraph in the serme manner os
they apply 1o the job contrector.,

il.  Wage Comparabilit

IV.  Enforcement

(8) Independant Authority to Investigste

Section 212(n) of the hmnigretion and Nationality Act (8 U.S.C. 1182(n}) ic

amended --
) in paragreph (2)(A), by striking tho firct centence and mserting the
toliowing:

tald raboblost o V"‘-'—“’QC’

"The oecrotury@nw—candueaIm/c-’ngmmn(p rsuant to 8 complaint o,
abssent 8 complaint, where the Secratary has roosonable cauce to
beliove that:

D
& there is a patternéfmcﬁr;a of: complaints by U.S. workers

against the employcr; unsuccessful reeruitmont by the
empioyer; or violations by the emgloyer:

§
)
the empioyer’s U5 workfares: is nomprisad ot more than 10%
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nonimmigrant workers or the. amployar is making application
that would 1gsult in mors then 10% nonirmrmigrant workers in ite

U.S. workforce;

an employor hag laid off or otharwise displaced more than 10%
of its 1.5, workiotee or 100 U.S. workore {whichever is fewer]
in sny one year pariod (or has announced the intent to moko
auch 8 tay-off).

ﬁe-swmr shati-establish-0-proesss—+o rlic1compiravestigation, and )
digpos%en—el—mmnle‘ms-erwt-haf-cuaes- of-ﬂoncompﬁaneewiih-ﬂnis—seeﬁg:‘

. " e = e e e 1t g VT - et T ———

in paregraph {2)(Cl, by inswrting ", or thot the employes failed ta N\-\-_/ ¥

cooperate in Lhs cnnduct of the bacretary’s investiyation or has Yoy ax‘
M mimidated, discharged, ar atherwise discriminated against any person N7 Ch
IAL pecause thui persen hog asscried 8 right or hus eanperated in an L PW

investigation under this paragraphfettcs oot &

w in paragroph (2}, by adding ot the and the follawing new
subparagraph:

@ “{E) The Sccratary may issuo subpoenas requiring the attendance and
westlinony of withesses or tho proguction of eny records, hooks.

papers, of documents In connection with any investigotion ar hoaring,
candicted under this paraareph. In conducting a hearing, the
Gecratary may agministar 06the, examing witngsses. and receive
evidunce. For the purpuss of any heoring cf investigstion providar! for
in this paranraph, the authority contained in sections 8 and 10 of the
Coderal Trnde Commission Act (15 U.S.C. 49 and 50}, relating 10 the
attndance of witnossos and the production nf hanks, papers, and
documents, shall apply.”

V. Sanctlons

, SNy
Sention 21 2(11\(2.)(C!Fs amended to read:

“If the Sucretary finds, after noticn and opportunity for & hearing, 2 failure to
meet 8 condition ot paragraph (1)(B), a substantiul foilure 1o meet 2 conditinn
of paragraphs {1){C) vr (1){DY; & willtul tadure 19 meat B condition of
paragraph (1){A); 3 vinlatianis) of paragraphs NHE) or (1)(F) that 1 willful, of
reflacts » puttern or proctice of violaticns, or is & vinlation that affects o
significant number of ‘ndividuats; ur g Misroprestntating of u material foct in
the application {but any misrepresontativn of & matarial fact relating 1o
paragranhs [1}F) or (NP must ke wliful, or rcli-‘:cta/m patiern or prantice of
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violations. w1 is & violetion that affects o significant number of ingividualg) — {wa
r
a ' o ot
(i she Secretary shall notify the Attorney Geners! of such finding snd

may, in addition, impose such other administrotive remadies lincluding
civil monatery petiditivs in an amount ot to exceed ¢6,000 por
violation) es the Secretary determines to he apprepriete, al Wk
LN e Mty Ceand Shalk Ik Bppae ks ki, fdptat § it Erplops el st ¥ :
VI, Application Fe = Well) ok b st dordy o aun ) ok b leagt Lo Esmadind 2 b Eanfley
- y N mnf\m".r-,‘* 8
Sartian 212(n) of the Immigration end Nationality Act {8 USC 11 82{n)} is amended
by adding tho following no'w paragruph:

“(3){A) The Secretary of Labor shalt estabiish, Ly regulation, » fes 10 e paid
by an employer for each pesition for which an gpplicatien is filed for
certification of & nonimmigrant temporary worker under gection

101{a)(15)HIiN5) i fe). v
B) The foe shall b t at g leve! thot --
{ e foc ghall be se mm&\

(i} will ensure recovery of the full costs ot
asrplicarian wr‘% nne,

(i} finances activities authorized under Section XXX XX (th: Regionasl
ond Industry Special Skills Tralning Fund).

(&) Durlng the period ending Scptember 30, 2001, such a tco sholl not
cxcoed $250 for each position.

(C)  {i} It shall bs unlowfyl for an amployar 10 require. as a conditinn of
employmant by such employer, that the fee prescribed under diis
paragraph or any part of the fee be paid directiy or indirectly by the
slian whoege rervices are being sought.

{ii) Any parson or entily that Is detarminead. after notice end
opportunity for an administrative hearing, to have violated clause {I)
shall be gubjoct 1o a civil penalty of 55,000 for each visiation, 10 an
administrative vrder requiting the payment of any fee described in this
.paragraph, and tha disqualitication for one yeer from petitioning for
temporary nnnimmigrant workers undor this subsection.

(i) Any amount cetermined 1o have been pdid, duectly o indirectly,
toward the filing fee described in paragrsph (3{A) by the glien whose
services were saught, shall e repaid by the emeloye? te such alien,
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(E] Notwithstanding any other provision of law, oll {ces, .“-«-hi«ﬁ thrs-
peragrepheas arc dasignatod by the Sacretary of Labor in regulation¥sheil be
deposited 8§ offsetuny 1oceipts into o anparste aceaunt antitind “Temporary
Worker Fee Account” in the Treasury of the United Gtates. All deposits into
the “Temprriary Worker Fog Account” shall remain avaliablo until expendod
by the Secretory 10 rairnbures any appropriation for expenses related 10
activities dosciibed In subpurugraph (B~

Vil. Training
At the appropriate ploce, insert the following new sectign:

SEC. . REGIONAl AND INDUSTRY SPECIAL SKILLS TRAINING GRANTS.

{u) IN GENCRAL.-- Amoums avuilable far carrying out this section trom the
Temporary Worker Fee Account under paragruph (3Y{A) of section 212(n) of the
Immigration and Nationality Act {8 U.5.C. 1182(n)) shail be usod in accordancs
with tho proviciong of this certinn. From such amounts, the Secretary of Labut, in
consultation with the Searetary of Commeice and the Sacrctary of Education, shall
meke competitive grants %o efiglble entitivs described in subsection {b), in ardar to
enhance the capabilities of industries with significant skilt neeuds (v utilize the lobor
market in meeting thoir nesds more effectivaly through--

(1) improving the job skills of American workars a6 necessary tor
employment in specific industries and occupations with significont kil noeds;

(2) Bese6sINg BNG deveinping strategies to eddress significant skliis nesds ul
the locul, State, regiona!, and national levels; und

(3} daveloping regional skills allisnces to facilitate coordinztion of activities at
tre Incal, Staic, and regional tevels in developing straiegies 10 mesl such needs.
() CLIGIBLE ENTITIES.

i) IN GENERAL -~ For the purposcs of thic saction, an eligihie eatity 15 8
consortium that sonsists of, but 1 not limited to, twy o imore of the foilowing:

{A) umployers;

(B) labor argenizations;

(C) Steta or local govarnmenls;

(D} private industry councils;

{£) poutsccondary educatinnal institutions;

(F) nonpreflt urganizetions reprosonting businesses or indnstries; of
{G) nonprofit 1raining organizgtions.

(2] ADDITIDNAL RECUIREMENT.-- To the maximum oxtent procticahiy, ench
business, orgonization, or governmantai unit that joins in fornting an eligible
entity under paragriph (1) shall be located in tho seme geographir ragion of tha
United States, ‘

(¢) GRANT LIMITATIONS.-- A grant may nout be proviceéd to any rligible entily
under this section for moro than two annuul grant penacs. Out of any grant made
to an elgivle entity. the portivit tu e Leed tor croating, planning, and devalnping
he allisnce may not excaed $/5U,L00 ‘or any such aniwal Grant period.
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(d) APPLICATION.-- The Secretary may provids & grant to an sligible entity
undor subscctian {n) only pursuant to an applicetion that iz congistant with the
provisions of this section and contains such information as the Secretary may deem
rcasonable.

(8) USE OF AMOUNTS.-- In making grants under subsoction (e}, the eligibla
entity rmay, to the extent that such activities build upon and supplement on-going

_acuvities and will not duplicate or supplant current activities, provide tor:

{1) an identification of locs!, State, regional, and national skills needs;

(2) an assessment af the extent to which workers in the United States are
being educated and trained In needed skills;

(3) the development of stratogies to enhance the focus of training anc
cducation investments on industrios with significant skill nesds and repidly
expanding occupations;

(4) the provision of training or rotreining for upgrading the skills of workers,
including retraining incumbent workars for continuod employment with an
omplayer;

(S) the provision of improved occupational information and projections;

(8) an assessment of training and job skill neads for specific industries: and

(7) aseistanco in developing curriculum and training methods, and
isentification of and assistance in developing training providers.

{1y ADDITIONAL CRITERIA FOH GRANI'S. - [n making grants under subssction
{8), the Secretary shall provide that--

{1) a pesr raview process shall be utilized to recommend awards of grants;

{2) applicetivns sliall ensure thet priviste industry councils siid lobot
crganizations in the areas to be serveg have collaborated in the development of
such applications:

{3} prefurence be given to applications that demoastrate significant
coliaboration with mgjor stakehclders in the Stats and local workforce
development systems;

{4) with respect to any applicotion, any omaount of Federa! funds 10 he used
for training or retraining activities for incumbent workers as describud in
subscction {e}{4) shall be matched by an equal umount from non-Federal sources
10 be used for suich purpose; and

{8) proferunce be givon to applicetions for grants, based on the cxtent to
which non-Federal sources wlif provide emounts which match a portion of the
Feceral funds to be made available for the grant.

(gl NATIONAL ALLIANCE FOR HIGH-TECHNCOLOGY SKILLS.

(1) ESTABLISHMENT -- In order to complement the program of grants under this
section, including the activities of regional skills alliancas, a1 National Alliance for
High Technology Skills chall ba established within six months after the cnactment
of this Act, consisting of individuals who are representetive of privata industry,
vrganizod labor, work-force developrnont systems, educition, and government at
ihe (ocal, State, and nationel lovels. '
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(2) RECOMMENDATIONS AND REPOR .-~ The National Alllanca shali devolop
snd recommend strategias for the raining of Amurican workers 10 mest. future
detnends for high-technology skilis. The Natianal Allianca shall prepere and
submit an interim report 10 the Presidett and to the Congraes, including its
findings and recomnmendations, not fater than February 1, 2001, and & final
roport not later than September 30, 2003. '

(3) MEMBERSHIP.-- The Secretary of Labor, in consultation with the
Secretary of Commerce and the Secretary of Education, shall cotablish
precedures rolating 1o the appointment of members, the conduct of meetings
and publiv heerings, and the provision of gtaff essistance and support resources
for the National Alhance.

(4} LIMITATION.-- Qut of the amounts &vailable for use unider this section,
not moro than $1,000,000 ennually shall be aveiluble for carrying out the
tasponsibliitics uf the Alliance undor this cudsection.

() DEFINITION.-- For purpeses of this section:

(1} The tarm “Sarratary” means the Secretary of Labor.

(2)The term “privato industry council” muans the sntity described under
section 102 of the Job Training Partnership Act, of similar entity under any
successor Fadaral statute. '
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A new program [H-1C) that crestes temporary Visas for use only by agp-imimigrants
with very high skill levols. In particular:

Viil. New Visa Culuguty Proposal -

« The program would be authorized tor tour years beginning in FY1338.

a  There would be a meaximum of 25,000 vises for FY1898, FY 1888, and FY 2000,
and & maximum of 15.00U visas for FY2001.

Only cmployars whose number of H-18 and “H-1C* employees in the prinr year
constitutes no greater than ong-half of their U.S, bused workforce are eligible to
apply.

o Only individuals with a minimum of e master'a dcgroo {or oquivalent dograo) in
math, science, Or enginecnng; or a buchaior's degres !n math, sciencs, o
anginaering and five years of expstisnce In the seecislty occupation; or who will
corn ot least §75.000 per yasr (exclusive of benefits) are eligible for an “HACT
visa. '

o __Raquicesa-+600.fos forcech-pestion-forwhish-am annheation-is-filed-for—
Treinigrorotemariamd aUmTTS tration—okthe-progie—

o Tha "H-1C“ visns would ha issuad for 3 3-year period. end rencwable for an
additional 3 years. :

o Al of the requirements of the "H-1C” visa program would be the same as would
exist under the reformed H-13 prngram
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oL DRYET Y54 /49

April 24, 1998
Administrasion Pesition Regarding IT-tB Legislation

The Administration has committed to pursuing both reforms 10 the H-1B visd program and
increased training opportunities for U.S. workers as part of any legislation that would temporarily
raisc the annual cap on H- 1B visas. The following represents the Administration's position on
mjor reforms end traininy initiatives.

L mmm&dismmﬂmmwm_m
Nopimmigrant Workers

(a)  Section 212(n)1)of the Immigration and Nativuality Act (8 U.S.C. 1182(n)(1)) i
amended by inserting as the end the following new subparagraphs.

*“(E)(i) The employer, prior to filing the application, has taken simcly and significant steps
in good feith 1o recruil and retain sufficient United States workers in the specialty
occupation in which the nonimmigrant whose pervices are beiuy sought will be (or
ix) employed Good faith steps to recruit and retsin United Ntates workers shall
inchude:

() Good faith recrultment by the cnployer in the United States, offering
compensation at least at the amount required by subparagraph (A); aud

(i)  Tho cmployer teking at loast two of the following steps in & manner
reasonubly Jesigned and carried out to recruit and retain United States
workers in the specialty occupation:

(a)  widespread advertising in the U.S. for the position in the specialty
uucupation in which the nonimmigrant wil be (or is) employed ta
both current employees of the employer sud potential applicants —
¢.8.. through America’s Job Dank, participation in job fairs, the
Internet, employer newsletters end electronic communications,
genoral circulation publications, professional und trade journals and

magezines,

(@)  nfering to applicants mezningful monetary incentives signiticantly
above those otherwise required, such e paying above the required
waye vl paying bonuses and training subsidies not included in the
base compensation package; or

(¢)  providing the means for its employees to enhance their skills to
qualify for jobs in the specislty occupation in which the
nonimmigrant will be (or is) employcd by operating an employer-
financed training program af the employer’s facility o1 Ly dneucing
or otherwise providing for & Lreining program elsewhere; and
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(TI)  The cmployer does not recsive applications from any United States worker
or offers empluyiient (u any United States worker who has qualifications
and experience in the specialty occupation which are at least substantially
equivalent to the gualifications and experience of the nonimmigrant who
will be (or is) employed.

() Fhe recruitment requirements of this subparagyaph shall not apply to sliens with
extraordinary ability, aliens who are outstanding professors and researchers, and
cortain mulfinational executives and managers described section 203(bX1). The
rocruitraent requirements of this subparagraph shall also not apply ta a scientist,
mathematicign, or engincer who has attained at least a master's degree or its
equivalent in & scientific or engineering discipline, and who i3 coming temporarily
1o the United States to participate in a cooperative joint scientific activity carried
outunder an Agreement between the Federal Government and the elien's
Guvernment.

(F)G) The employer has not and will not -- within the 90-day period immediately
preceding and the 90-day period immediately following the filing of the
application, and within the 90-day period immediately preceding and the 90-day
period immediately following the filing of ¥ny visa pelition supporied by the
application — lay off or otherwise displace any United States worker, including a
worker nhtained by contract. employee leasing, temporary help agreement, o
other similar basis, who has substantially equivalent quslifications and expcrience
in the specialty uccupatiun in which the nonimmigrant will be (or is) employed.

(i)  For purposes of this subparagraph, the term "laid off,” with respect 1o an

' employce, means the employee's Joss of emplayment, other than a discharge for
cause or a voluntary departure or voluntary retirement. The term “laid off" does
not apply to any case in which employment is 1clocuted to a different geagraphic
area and the affected employee is offered a chance to move 1o the new location
with the same wages and benefits, but elects not 1o move to the new location.”

{b) Sectlon 212(n) of the tnmigration uudd Nationalily Act (8 U.5.C. 1182(n)) is amended by
adding at the end the following new subpsragraph:

“(4)  For purpooso of thio subsoction, the term “United States worker” means --
(A) 8 citizen or national of the United States;
(B) an slien lawlully admitted to the Ulnited States for permanent residence; or

() an alien authorized 10 be cimployed by this Act or by the Attorncy Gonoral”



OMB/LRD/ESGG ID:202-395-3108 APR 28°'98 18:31 No.034 P.13

M. Wage Comparabllity

Section 212(n)(1)(A)(i) is amended by inserting “100 percent of” st the beginning of
subparagraph (1), and by sadding at the end of the subsection "also will include in the offer the
value of all bonofits and additional compensation, and”.

IIL.  Job Contractors

Section 212(n)(1) of such Act is amended by adding the following at the end of the concluding
paregraph:

“In the case of an employer that is a job contractor (within the mesning of regulations
promulgated hy the Secretary of Labor to carry out this subsection), the contractor will
not place any H. 1B employcc with another employer unless such other employer has
exccuted an atieslation that the employer is complying and will continue to comply with
the requircments ot this paragraph in the seme manner s they apply to the job
contractor.” ‘

IV."  Enforcement
(a)  Independent Authority to Investigate
Section 212(n) of such Act is amenduwl—
() in paragraph (2)(A). by striking the first sentence and inserting the following;

“The Secretary shull cstablish a process for investigation pursuant 1o a complaint
or, abseni a cumplaint. where the Secretary has reasonable cause to believe that:

(1) there is a pattern of camplaints against the employer, or of unsuccessful
recrujtment by the employer, or of violations by the employer, or

() the employer's U.S. worktorce is comprised of more than 10 percent
nonimmigrant workers or the employer is making application that would
result in more than 10 percent nonimmigrant workers in its U.S.
workforea; or

(iii)  the employer has laid off or otherwise displaced more than 10 pérceni of its
U.S. warkforco or 250 individuals (whichever is less) in any one year
period, or has announced its intont to meke such lay off ur displaceent "
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(t1) in puragiaph (2), by adding at the end the following new suhparagraph:

"(E) The Secretary may issue subpoenas requiring attendanve and testimony of
witnesses or the production of any records, books, papers, or documents in
connection with any investigation o hearing, canducted under this paragraph. In
conducting a hearing, the Scorctary may odminister oaths, examine witnesses, and
receive evidence. For the purpose of any hearing or investigation provided for in
this paragraph, the suthority contsined in sections 9 and 10 of the Federal Trade
Commission Act (15 U.S.C. 49 and 50), relating to the attendance of witnesses
and the produciion of books, papers, and documents, shall apply.*

V. Sanctions
Section 212(n)X2)(C) is amended to road:

“f the Secretary finds, after notice and opportunity for 8 heariny, a failure to mect &
condition of paragraph (1)(B): a substantisl failure to meet & condition of paragraphs
(1)(C) or (1)(D); o willful failure to meet a condition of paragraph (1){AY. a failure to meet
a condition of paragraphs (1)(E) or (1)(F) that is willful, or reflects a pattern or practice of
violations, or is a violation that affects a significant number of individuals, or a -
misrepresentation of a material fact in the application (but any misrepresentativi of a
inatenul fact relating to paragranhe (1)(E) or (1X(F) must be willful, or retlect a pattern ot
praclive, or affect a significant number of individuals); or that the employer failed to
cooperate in the conduct of the Secrclaty's investigation or intimidated, discharged, or
otherwise discriminated against any person because thar person sascried & right or
cooperated in sn investigation under this paragraph---

(1) the Secretary shall nutily the Attorney General of such finding and may, in
addition, impose such other administrative remedies (including civil monctary
penaities in AR ANOUNE DOL 10 exceed $5.000 per violstion) as the Secretary
detcrminos to be apprupriste, and

(i) the Attorney General shall not approve petitivns liled wath respect to that employer

under section 1154 or 1184(c) of this title during a period of at least 1 year [u)
aliens to be employed by the amployer ”

Vi.  Auplication Fee
Section 212(n) of such Act is smended by adding at the end the tollowing new subparagraph:

“(3)(A)The Scuretary of Labor sholl require payment of a fee hy the employer for each
position for which an application is filed under this aubsection. The fee shall be in
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an amount prescribed by the Secretary of Labor and shall be paid to the
Department of Labor.

(B)  During the period ending September 30, 2001, such a fee shall not exceed $250 for
each position.

(C) 1t shall be unlawful for an employer to require, as a condition of employment by
such employer, that the fee prescribed under this paragraph or any part of the fee,
be paid directly or indirectly hy the alien whose services are being sought.

(D)  Any person or entity that is dctermined, after notice and vpportunity for an
administrative hearing, to have violated paragraph (C) shall be subject to a civil
penalty of $5,000 for each violation, to an administrative order requiring the
payment of any fee described in this paragraph, and the disqualification for 1 year
from petitioning for foreign skilled temporary workers under this subscction.

(E)  Any amount determined to have been paid, directly or indirectly, toward the filing
fee described in paragraph (A) by the alien whose services were sought, shall be
repaid by the emnployer (0 such alien.”

VIi. Training

The Administration strongly supporis the creation of Regional Skills Alliances and expansion of
the National Science Foundation (NSF)'s advanced technical education programe. ‘The
Administration does not suppost providing scholarships or loans to individuals, including the
expansion of the State Student Incentive Grant (SSIG) program.

VII. New Yisa Category Proposal

(a)  Section 10)(a)(15)(H)Xi) of such Act is amended by adding at the end the following:

“or (c) for a four year period beginning with fiscal year 1998, who is coming
temporarily to the United States to perform services which require, at a minimuin,
& master’s degree (or equivalent) in math, science, or engineering and with respect
to whom the Secretary of Labor dctermines and certifies to the Attorney General
that the intending employer has filed with the Secretary an application under
section 212(n)(1);”

(b) Section 214(a)(2) is amended by adding at the end the following subparagraph:
“(C) The period of authorized status as a nommmigrant described in section

101(a)(15)(H)(i)(c) shall be for an initial period not to exceed 3 years and such
period may be extended by the Attorney General for an additional period of up to
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3 ycars.”
(<) Section 214(g)(!) is amended by adding at the end the following subparagraph-

*(C) under section 101(a)(1S)(EN)(i)(c) may not exveed 23,000 in fiscal yeurs 1998,
. 1999, und 2000; and 15,000 in flscal year 2001.”

(d) Section 212(n)(1) is further amended by adding “or (c)” after “101(a) 1 S)(H)()(b)" every
time it eppears.

W(w XB), as ad

“(B) Tathe casgof an alien described in section 101(a)(1S)}H)(Xb), such fee shall
not ex 50 for cach position during the period ¢iding September 30, 2001, in
the case uf atwlivn described in section 101 (2)(15)(H)(i)c). such fee shall not
excegd 3500 tbr‘eneh\gmsition."

by this Act (see SectionVI, above), is amended to reed:

& Section 212(n) us amended by this Act ia further amended by adding at the end the
following new subparsgraph:

“(5) The Secretary of Lebor may not provide the coriification described in section
101(a)(15)(H)(i)(c) if, in the fincal yoar prior 1o the filing of the applivation,
nonimmigrants described in sections 101 (u)(15)(H)({)(b) or (c) constituted more
than S0 percent of the intending employer’s workforce.”

18:33 No.034 P.16
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WORKFORCE IMPROVEMENT AND PROTECTION ACT
OF 1998 |

I. H-1B VISA QUOTA
Current - 65,000/maximum of 390,000 H-1B aliens in Amcrica at any one time

- fy 1998 - 95,000 (46% increase)
fy 1999 - 105,000 (62% increase)
fy 2000 - 115,000 (77% increase)/maximum of 630,000 H-1B aliens in America at any
one time should fy 2000 quota be continued in future years

. No mors than 7,500 of the visas in fy 1999 and fy 2000 can go to health care workers
(other than physicians), source - compromise between 8. 1723 as reported by the Senate
Judiciary Commitiee on April 2, 1998, and Kennedy/Feinsiein substitute to 8. 1723

II. NEW ATTESTATIONS
. “"No Lay-aoff"’ Attestatiop

Within the time period set by the General Agreement on Trade in Services, the employer
can not lay-off an American worker and replace with an H-1B alien where the American
worker has substantially equivalept qualifications and experience in the specialty
occupation in which the H-1B alien will be or is employed and works in the samc area of
employment.

If "job contractor” petitions for H-1B alien, the employer to whom the H-1B will be
contracted has to complete equivalent no lay-off attestation. source = H R 2202 as passed
by the Hause of Representatives in the 1 N4" Congress '

. "Recruitment of American Workers'' Attestation

Employer must have taken good-faith, timely. and si gnificant steps to recruit and retain
sufficient Arnerican workers in the specialty occupation in which the H-1B alien will be
employed. Such steps include recruitment in the United States using procedures that
meet industry-wide standards, offering at least the prevailing wage, and offering
employment to any qualified American workers who apply.

Recrujtment attestation not required when employer is petitioning for alien with
extraordinary ability, aliens who are outstanding professor or researchers, or
multinational executives and managers. '
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I1). Department of Labor-Initiatcd Investigations

Currently, the Department of Labor can only launch an investigation of an employer of
H-1B aliens if an aggrieved party files a complaint.

Department of Labor can initiate investigations without having received complaints in the
case of "H-1B dependent” employets (gencrally, those employers for which H-1B aliens
make up at least 15-20% of the workforce) where there appear 10 be violations of the H-
1B program. source - H.R. 2202 as passed by the House of Representatives in the 1 o4™
Congress

Department of Labor can initiate random investigations for five years in the case of
employers who have been found to have committed certain violations of the H-1B

program. source - 8. 1723 as reported by the Senate Judiciary Committee on April 2.
1998

IV. Penaltics

Currently, penalties cannot exceed 31,000 per violation where an employer fails to meet
utiested promises or makes a misrepresentation of a material fact on an application. Such
employer cannol file new petitions for H-1B alieus for at least 1 year.

Current penslties will be retained.

Penalty of up ta 35,000 per violation will be available'where an employer willfully fails
to meet attested promises or makes willful misrepresentation of a material fact on an

application. seurce - S. 1723 as reported by the Senate Judiciary Commiriee on April 2,
1998

Penalty of up to $25,000 per violation will be available where an cmployer willfully fails
to meet attested promises or makes willful misrepresentation of a material fact on an
application and violates the no lay-off attestation. In addition, employer cannot file new
petitions for H-1B aliens for at least 2 ycars. source - & 1723 as reported by the Senate
Judiciary Commiltae on April 2, 1998
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