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DUE PROCESS:
RECENT IMMIGRATION LAWS GO TOO FAR

In 1996, the 104'^' Congress passed and the Prcsidait signed into law the Illegal Immigration Reform 
and Immigrant Responsibility Act (IIRAIRA) and the Anti-Terrorism and Effective Dea* Penalty 
Act (AEDPA). Touted as legislation diat would control illegal immigration, IIRAIRA and AEDPA 
actually include many provisions that significantly affect American families, legal immigrants and 
others seeking to enter the United States legally. Many, including Members of Congress and the 
general public, have rccogniacd the need to revisit and change certain provisions of IIRAIRA and 
AEDPA. Some of the harshest provisions of IIRAIRA and AEDPA that need to be changed 
include:

JUDICIAL REVIEW: IIRAIRA contains many provisions that scrip the courts of any authority to 
review the decisions of the INS. Under IIRAIRA, virtually all discretionary decisions affording 
relief to eligible individuals may no longer be reviewed by a court. This “court-stripping” is 
unprecedented and unconstitutional.

Judiaal revie\\- of individual decisions by INS officers and of INS procedures and applications 
should be restored tc^ msure justice and protect against mistake and abuse.

BARS TO ADMISSIBILITY: IIRAIRA creates new bars to entering die U.S. for people who have 
been unlawfully present in the U.S. for six months or longer. Under these new provisions, anyone 
who tries to enter the U-S. who has previously been in the country unlawfully for more than 180 
days but less than one year will be barred from reentering the U.S. for three years. Tfriyone who is in 
the U.S. unlawfully for one year or more will be barred from rccntcruig for ‘ten years. The 1996 law 
provides only very limited waivers and exceptions to these bars.

'fhe diree and ten year bars should be repealed. Altemarively. the waivers stnd exceptions to the bars 
shoulfj be expanded to. at a minimum: include parents of U.S. citizens and lawful permanent 
residents: and provide that the period of time during which a person is in removal proceedings 
(including any appeal periocO will not count toward the pericad of unlawful presence (since die 
person is required by law to remain in the U.$. during that period).

“212(c)” RELIEF; Prior to the passage of IIRAIIUV, Section 212(c) of the Immigration and 
Nationality Act provided relief from deportation for long-term lawful permanent residents who had 
committed a crime but merited a “second chance.” In order to be eligible to apply for “212(c)” 
relief, an applicant had to show that he or she had been a lawful permanent resident for at least 
seven years, had served less dian five years of a sentence if the underlying crime was classified as an 
“aggravated felony,” had been rehabilitated, and had no other criminal record- If the applicant was 
able to establish these factors, the immigration judge had the discretion not to deport die applicant. 
Howet'rr, IIRAIRA complete^ ban ar^oiie who has been comicled of an apppavaled fekny from even appying for 
ibis fj/pt of reiif. ’ihi.s provision essentially denies any opportunity for rehabilitation for long-term 
permanent residents who have family here and ties to the community. Given the broadly expanded 
definition of aggravated felony under IIIUMRA and its retroactive application, reform is necessary.
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The ability to apply for “212rcV* relief should be restored for lawful 
served a sentence no more than five years and meet all other requirements.

t residents who have

AGGRAVATED FELONIES: ITRAIRA greatly expands the definition of “a^avated felony” for 
immigration purposes. This definition is unrelated to any criminal definitions and, under IIRAIR.A., 
includes non-violent crimes such as shoplifting and check kiting. Under immigration law, 
“ag^vared felons” arc dcportable without the possibility of relief from deportation (see “212(c) 
Relief” above). Furdicrmorc, the new expanded definitions are retroactive. Thus, legal immigrants 
may be placed into deportation proceedings today for minor offenses they committed decades ago. 
This is true even if the offense was not defined at the time as an c^ravatedfelony (and therfore may not have been a 
deportable offense), and the immigrant has senvd his! herpumshment in the criminal law system.

The law should be amended to narrow Ac definition of i^ggravated felony to include only serious 
offenses. Moreover, the new definition should not apply retroactively: it should apply only to crimes 
committed after April 1, 1997. the date of enactment of IIRAIRA. Immigrants should not have the 
rules changed on them in the middle of the name.

SUSPENSION OF DEPORTATION: IIRAIRA significantly changed a discretionary form of 
relief tiiat was known as “suspension of deportation” (now called “cancellation of removal”). This 
relief allow-cd a judge to suspend the deportation of a person who was not legally residing in the U.S. 
but who had lived here foralong time and had other extenuating circunrLstanccs. To be eligible to 
apply for suspension of deportation, an applicant had to prove that he or she had been in the U.S. 
for at least seven years and tiiat the applicant or his/her U.S. citizen or lawful permanent resident 
fynily member would suffer extreme hardship if the applicant was deported. If the applicant could 
establish Biese factors, the imrnigration judge, m his or her discretion, could decide to prevent the 
applicant’s deportation. IIRAIRA made this form of relief much more difficult for an applicant to 
obtain. Under IIR.AIRA, an applicant must show that he/shc has been in the U.S: for at least ten 
years and that deportation would result in “exceptional and extremely unusual hardship” to a U.S. citizen 
or lawful permanent resident family member - hardship to the abnlicant is not sufficient. If the applicant 
cannot meet these extremely hi^ eli^bility requirements, the judge has no authority to suspend the 
applicant’s deportation.

Congress should restore traditional .Suspension of Deportation. At a minimum, die law should be jy* 
amended to restore h.ardship to the applicant as a ground of eligibility for this relief ^

EXPEDITED REMOVAL: IIRAIRA creates a new expedited removal process in effea at all U.S. 
ports of entry. Under tiiis expedited process, person.*; attempting to enter the U.S. witii fraudulent 
documents or no documents can be summarily removed from the U.S. by an Immigration and 
Naturalization Service (INS) inspector at the port of entry without a hc“aring. Additionally, persons 
who attempt to enter by "misrepresentation” also may be removed. Persons summarily removed 
can be barred from reentering the U.S. for a minimum of five years, and possibly permanently' ^
IIRAIRA explicidy strips the federal courts of any authority to review the INS’s decision to remove 
tlie entry applicant, thus providing low-level INS employees with broad, undiecked authority to 
issue final and binding deportation orders. Furthermore, die new expedited removal provisioifs 
were intended to apply to persons wiih facially fraudulent documents or no documents. However, 
these provisions are overly broad in scope and are being applied to persons who have valid 
documents, but whom sai inspector Relieves intend to violate die terms of his or her status. 'Without lon>dA/
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any meaningful review, unsuspecting travtlcR can find themselves facing summary deportation 
based only on the subjective opinion of the inspector.

The expedited removal law should be repealed.

DEPORTATION BASED ON SECRET EVIDENCE: IIRAIRA, together with AEDPA, 
establishes a new court charged only with hearing cases in which the government seeks to deport 
aliens based on secret evidence submined in the form of classified information, 'fhe INS already 
has tried in odicr courts to use secret evidence against immigrants. In commenting on one such 
attempt, a court said, “One would be hard pressed to design a procedure more likely to result in 
erroneous deprivations. ... Secrecy is not congenial to truth seeking. ... No better instrument has 
been devised for arriving at the truth than to give a person in jeopardy of serious loss notice of rite 
case against him and tire opportunity to meet it.” This simple statement is a fundamental requisite 
of any fair legal system. Our adversarial legal system demands no less. Proceedings conducted out 
of si^t of the accused and their attorneys are a feature of totalitarian governments, not of our own.

The law should be amended so that no person .should be deprived of liberty on the basis of evidence 
kept secret from them.

.American Immigration Lawyers i\ssociadoii 
1400 Eye Street, NW, Suite 1200, Washington, DC 20005 

Phone: (202) 216-2400 Fax: (202) 371-9449

34GR8068
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MANDATORY DETENTION:
Immigrants Detained and American Families Pay the Price

THE ISSUE: The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) 
amended the Immigration and Nationality Act by mandating that the Immigration and 
Naturalization Service (INS) detain nearly all immigrants who have committed a crime. The list of 
crimes which subject an immigrant to mandatory detention is extensive, and includes nonviolent 
crimes, crimes which occurred in the distant past, and crimes for which no sentence was served. 
Mandatory detention went into effect on October 9, 1998. Since that time, many lawful permanent 
residents who have been in the United Statc-s for many years and who have U-S- citizen family 
members have been locked away indefinitely in INS facilities and local jails with no possibility for 
release.

BACKGROUND: Prior to the mandatory detention provisions enacted in die '96 law, INS could 
exercise its discretion and decide to release a particular detainee if it was determined that die 
detainee posed no risk to society and was likely to appear for proceedings. An Immigration Judge 
could hear evidence about a detainee’s U.S family members, length of residency in the U.S., and 
rehabilitation and decide whether or not he or she deserved to be released. Both INS and an 
Immigration Judge had die autliority to release an individual who posed no danger to the safety of 
others and was likely to appear for future hearings. By mandating detention without the possibility 
of release, IIRIRjiV took away this discretion.

Ihe mandatory detention provisions also operate retroactively, according to the Administration's 
interpretation, and require the detention of individuals who committed non-violent offenses, 
including some misdemeanors, even years before IIRIRA became law. Many long-time lawful 
permanent residents have been detained without the possibility for release for offenses commiued 
years ago.

Any change in the mandatory detention rules requires legislative action. Mandatory detention of 
lawful permanent residents, however, has been found unconstitutional by a majority of federal 
courts which have considered the issue.

CURRENT STATUS: INS issued policy guidance on October 7, 1998 indicating its detention 
priorities. The INS memo began by stating that compliance with the mandatory detention 
provisions is "virtually impossible," and indicated that individuals released prior to the new detention 
rules will not be targeted for re-detention. However, when die INS comes into contact with an 
immigrant subject to mandatory detention, for example during a citizenship interview or upon 
return to the United States from a trip abroad, die immigrant is likely to be taken into custody 
widiout possibility for release.

AILA's POSITION; The mandatory detention provisions of the 1996 immigration law go too far 
and should be refomied. INS should not detain non-violent immigrants, including refines, asylum 
seekers and permanent residents, who pose no risk to society. To do so wastes taxpayer money and 
diverts much needed resources from the legitimate and necessary task of detaining those violent
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aliens witli criminal histories. INS, itself, has taken this position. INS must have the discretion to 
release immigrants who pose no risk to society and are likely to show up for their hearings. The vast 
majority of immigrants pose no risk to American society and should not be treated like criminals. 
A1Lj,\ stron^y supports reform of die mandatory provisions. Mandatory detention goes too far and 
hurts American families.

OTHER RELATED ISSUES:

Indefinite detention - The INS is unable to return some detainees with final orders of deportation 
or removal to their countries of nationality. These detainees are from Viemam, Cuba, and other 
countries with which ihe United States has no diplomatic relations or which refuse to accept die 
return of their nationals. Consequently, immigrants from these countrie.s languish in INS detention 
for years. These individuals are commonly known as ‘^ifers,” since there is no end in sight to their 
detention. Many of the approximately 3,500 “lifers” are lawful permanent residents who entered the 
United States as refugees when they were children.

On April 30,1999, INS Commissioner Doris Meissner announced a new mandatory review policy 
for long-term detainee.s. This policy calls for the regular review of individuals who have final 
deportation orders but whose immediate repatriation is not possible. Under previous INS policy. 
District Directors had diis authority. This policy announcement merely requires that these reviews 
take place and that they arc conduacd in a regularly scheduled manner. While INS makes a 
commitment to fairness and consistency in this policy, it is too early to tell whedier die April 30* 
memo will have any meaningful impact on those indefinitely detained.

Indefinite detention has been found unconstitutional by several courts. In US. t/y. Zadwdas. where 
an immigrant was detained for four years beyond the completion of his criminal sentence, the court 
stated that “the probability of permanent confinement is an excessive means of accomplishing the 
purposes sought to be served... This result 'shocks the conscience’.”

Hubbing - A TLA strongly opposes die INS Central Region Hub Site Detention and Removal Plan. 
Under this INS plan, processing of detained immigrants would be centralized based not upon the 
place of apprehension, family or community ties—but rather based on die national origin of the 
detainee. Ostensibly, this plan was supposed to maximize limited agency resources and increase 
efficiency. Wliile AlLA is skeptical about any "resource maximization" outcomes, we are convinced 
that this plan violates civil rights, raises due process concerns, and will split families apart.

Of parncular concern is the probability that foreign nationals who have been “hubbed” would be 
deprived of adequate legal counsel and representation, and largely denied access to attorneys familiar 
with their cases and circumstances. Removal proceeding;s will be hampered because of die inability 
to access wimcsscs, documents, and evidence, and also made far more complicated by the loss of 
family assistance. In addition, those detainees whose convictions have die potential to be reversed 
or pardoned will be unable to access die courts or counsel familiar with the relevant state process.
In all too many cases, the proposed “streamlining” of court proceedings (through videoconferencmg 
or telephone witness examination) will lead to confusion and fiirthcr delay rather than efficiency.

Civil rights and due process must not fall victim to the agency’s needs to balance an increased 
workload with limited resources. Given the negative consequences of the Hub Site Detention and 
Removal Plan, we have urged INS to develop alternative plans. .morscwq
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“Prosecutorial Discretion:”
Inadequate and Not the Point!

Dogged opponents of any change in the harsh 1996 immigration laws defend 
their posture by alleging that because the Immigration and Naturalization Service 
(INS) has “prosecutorial discretion,” no changes are necessary. The '96 law 
retroactively subjects long-term, law-abiding immigrants to deportation, 
simultaneously mandating detention and denying immigrants their day in court. 
While we welcome this tacit acknowledgement from opponents that the 1996 
laws are harsh and inflexible, so-called "prosecutorial discretion” is NOT the 
answer. Changing the law to assure that long-term lawful permanent residents 
and their families are treated fairly is what needs to be done. Congress needs to 
act, not the INS in the guise of “prosecutorial discretion." Congress needs to take 
responsibility for ameliorating the draconian impact of the 1996 immigration laws 
on American families.

INS prosecutorial discretion is not the answer for the following reasons;

• Judges. Should Have Discretion: Some allege that the law does not need to 
be changed because INS has discretion about whether to begin or terminate 
a removal proceeding. However, INS prosecutorial discretion is insufficient 
(see below). Only immigration judges are neutral decision makers trained to 
evaluate each case based on evidence presented by both the INS and the 
immigrant. INS prosecutorial discretion should not be the sole and final 
answer.

• There is No Statute of Limitations in Immigration Law: Even if INS front line 
officers, trial attorneys, or district directors decide not to proceed, because 
these decisions are reversible, an immigrant can never be sure that he or she 
will not be deported in the future. A different low-level INS officer could turn 
this decision on its head and commence deportation proceedings. An 
exercise of prosecutorial discretion means that there is no finality for the 
immigrant. Unlike criminal law, in which the government has a limited amount 
of time to prosecute a case, the INS has no such time limitation and thus can 
reverse any decision reached through prosecutorial discretion.

• Inconsistent Application of the Laws Would Increase: The use of 
prosecutorial discretion, rather than a necessary change in the law, would 
lead to the law being applied inconsistently throughout the country. INS 
enforcement officials would have the pov»«r to make individual decisions that 
increasingly would be based on a number of variables including where 
someone lives, whether they speak English, and who represents them.
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• Prosecutorial Discretion Does not Translate into the Immigration Context: 
Before criminal charges are filed, prosecutors weigh the strength of case and 
the severity of the offense to decide whether to prosecute. Moreover, in the 
criminal system, judges, juries and grand juries review the case in pre-trial 
proceedings. The criminal system does not depend solely on prosecutorial 
discretion. In immigration law. low level bureaucrats, pressed for deportation 
numbers, begin proceedings without the review of a neutral decision-maker 
such as a judge or jury.

• The Immigration System Moves Slowiv: Even if a trial attorney or district 
director, after evaluating a case, decides that an immigrant should not be 
removed from this country, the decision most likely will not be made until the 
immigrant has spent months in mandatory detention. Unlike the criminal 
justice system, where once the police refer a case to a prosecutor, the 
prosecutor has a very limited amount of time to decide whether to pursue the 
case in criminal court, an INS immigration attorney is subject to almost no 
time constraints. It may be months before a person is released from 
detention pursuant to a favorable exercise of discretion.

• Prosecutorial Discretion Sidesteps the Real Issue that the Law Needs to be 
Changed: Prosecutorial discretion does not address the real issue: the 1996 
immigration laws need to be changed because they are harsh laws, destroy 
American families, change the rules in the middle of the game and violate 
basic American values of fairness and due process. The INS itself 
recognizes, even with prosecutorial discretion, that the mandates of IIRAIRA 
“undeniably set forth a strong congressional policy for the detention and 
removal of criminal aliens.” It is this mandate that is harsh, overboard and 
needs to be changed to allow flexibility in this merciless system.

28ad90l5.1



It;: HlLH-HJJiJULHLT Utf I . r. iku

LAWS WITHOUT MERCY AND THE NEED FOR IMMIGRATION REFORM

MYTHS AND REALITIES

Myth; INS deports only hardened, unreformed "criminal aliens."

REALITY: The 1996 immigration law made drastic changes to traditional immigration laws
and procedures, subjecting to deportation tens of thousands of long-term, law- 
abiding legal residents.

Touted as legislation that would control illegal immigration, the Illegal Immigration 
Reform and Immigrant Responsibility Act (IIRAIRA) and the Anti-Terrorism and 
Effective Death Penalty Act (AEDPA) actually include many provisions that 
significantly affect American families, legal immigrants and others seeking to 
enter the United States legally. Many, including Members of Congress and the 
general public, have recognized the need to revisit and change certain provisions 
of IIRAIRA and AEDPA.

One of the harshest provisions of IIRAIRA and AEDPA is the greatly and 
irrationally expanded definition of "aggravated felony." This expanded definition, 
which is unrelated to any criminal law definition, includes minor, non-violent 
misdemeanors such as shoplifting, perjury and check kiting. By casting this 
overly broad net Congress has subjected tens of thousands of long-term legal 
residents to deportation without the possibility of relief from deportation- 
regardless of how Iona the immigrant has been in the United States, regardless 
of whether the immigrant has U.S citizen family here in America, regardless of 
whether the immigrant has straightened out his or her life and demonstrated 
rehabilitation and regardless of whether the immigrant has made significant 
contributions to American society. For instance, military service makes no 
difference. Several Vietnam era veterans are subject to deportation under this 
draconian provision.

Myth;

REALITY;

People do not get deported for minor incidents from years in the past.

The new expanded definitions are retroactive. Thus, legal immigrants are 
placed into deportation proceedings today for minor offenses they committed 
decades ago. Furthermore, there is absolutely no statute of limitations on this 
law. This law operates retroactively even if the offense at the time was not 
considered a serious crime, even if the defendant received a suspended 
sentence and served no time and even if the crime has been expunoed or the 
immigrant was pardoned.

In many cases, Judges have written letters or spoken on behalf of long-time legal 
residents who received no jail time for offenses committed in the 70's and '80's. 
These judges often gave suspended sentences, meaning that under criminal law 
the immigrant actually never was convicted, never served time in jail, and has no 
record.
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Myth; An immigrant with money, a good lawyer, and family in the United States can
always get off or string out his/her case indefinitely with appeals.

REALITY; The 1996 immigration law is merciless, providing for no second chances for 
many legal residents, even if they have U.S. citizen parents and children and 
even if they have other equities such as military or community sendee or proven 
rehabilitation.

In fact, IIRAIRA and AEDPA contain many so-called "court-stripping" provisions 
which prevent an immigrant from ever having his/her day in court and prevent 
many from even applying for case-by-case relief traditionally available. This 
"court-stripping" is unprecedented and has been found unconstitutional by some 
courts. Insulating from judicial review an agency with a history of abuses 
and mistakes raises basic concerns of fairness.

Myth: The law does not need to be reformed because INS can exercise its
"prosecutorial discretion" and choose not to deport certain immigrants.

REALITY: "Prosecutorial discretion" means that the deportation of a long-time legal resident
depends on the whim of often low-level INS officers. "Prosecutorial discretion" 
provides no finality. The benevolent whim of one low-level INS officer can be 
turned on its head by another seeking increased deportation numbers.
Moreover, it is no cure for ill-conceived laws that go too far. The '96 law needs 
reform so that all immigrants are subject to fair, uniform and consistently applied 
laws.

Myth: Reform of these immigration taws will lead to an open door policy and criminals
being allowed in and allowed to remain in the U.S.

REALITY: Reform of the harehest provisions of the '96 law will leave INS with the authority
necessary to detain and deport serious offender, just as INS has for years prior 
to the '96 law and one that is fair. No one contests the legitimate INS 
enforcement function. But at the same time, U.S. immigration policy must 
provide for family unity and a second chance for deserving immigrants. Reform 
will produce a system that is fair and one that reflects America's core values of 
fairness and due process.

Myth: Immigration, and specifically the '96 law, does not affect my constituents or my
district.

REALITY; WRONG. Nationwide, from New York to California from Pennsylvania to Texas 
families and communities are being tom apart. But equally importantly, our 
willingness to change these harsh laws tests our national commitment to 
basic fairness and civil rights. How we treat people who come to this country, 
pay taxes, serve in the military and raise families, and how we treat those fleeing 
persecution or those simply coming to America seeking better opportunity speaks 
to who we are as a nation. The '96 immigration laws go too far, mercilessly 
separating families and violating core American values of due process and 
fairness. Congress needs to reform this ill-conceived legislation bv 
restoring basic fairness to immigration law.

34GR9063
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"Glassman, Bradford" <Bradford.Glassman@usdoj.gov>
D'' 03/09/2000 08:17:53 PM

Kio O'er■

Record Type: Record d/\h^o2:cL^no^

To:

cc:

Irene Bueno/OPD/EOP, Wendy L. Patten/NSC/EOP

Subject: RE: Immigration Legislative Strategy Conference Call

Irene/Wendy: sorry it's right before we meet, but here is a table analyzing & responding to Kennedy's bill, 
and setting forth ballpark-likely DOJ/INS proposed negotiating positions. I think you'll find it's pretty 
generous, even if it departs significantly in places from Kennedy (which even its drafters admit is a wish 
list). The concepts in the document have the approval of key leadership people here and at INS, but it 
does not yet represent a fully cleared DOJ or INS document. It should not be shared with the groups; we 
have a proposal for how to do that & will explain that tomorrow. Also, this is the specialist document, not 
the plain English one. So don't worry if it's a little opaque: we'll walk you through it.

-Original Message-
From: lrene_Bueno@opd.eop.gov@inetgw2
Sent: Thursday, March 09, 2000 5:43 PM
To: Mark_D._Magana@who.eop.gov@inetgw2;
Joel_K._Wiginton@who.eop.gov@inetgw2;
Brian_A._Barreto@who.eop.gov@inetgw2;
Reynaldo_Valencia@who.eop.gov@inetgw2;
Wendy_L._Patten@nsc.eop.gov@inetgw2; cathy.st.denis@usdoj.gov@inetgw2; 
james.e.castello@usdoj.gov@inetgw2; bradford.glassman@usdoj.gov@inetgw2; 
gerri.ratliff@usdoj.gov@inetgw2; Steven_M._Mertens@omb.eop.gov@inetgw2; 
patricia.a.first@usdoj.gov@inetgw2
Subject: Re: Immigration Legislative Strategy Conference Call

We are confirmed for conference call on Monday, 3/13 at 11:30 am. The 
conference call number is 456-2561 code 3297.

Irene Bueno
03/09/2000 11:20:45 AM 

Record Type: Record

To: See the distribution list at the bottom of this message 
cc:
bcc; Irene Bueno/OPD/EOP



Subject: Re: Immigration Legislative Strategy Conference Call (Document 
link not converted)

Since it seems that many people are not available on Friday - how about a 
conference call on Monday, 3/13 at 11:30 am?

Irene Bueno
03/08/2000 06:57:47 PM 

Record Type: Record

To: See the distribution list at the bottom of this message 

cc:
Subject: Immigration Legislative Strategy Conference Call

In follow up to our meeting today, let's plan to have a conference call on 
Friday, 3/10 at 11am. I will confirm with the conference code numbers. 
Thanks.

Message Sent 
To:

Mark D. Magana/WHO/EOP@EOP
Joel K. Wiginton/WHO/EOP@EOP
Brian A. Barreto/WHO/EOP@EOP
Reynaldo Valencia/WHO/EOP@EOP
Wendy L. Patten/NSC/EOP@EOP
Cathy.St.Denis@usdoj.gov
James.E.Castello@usdoj.gov
Bradford.Glassman@usdoj.gov
Gerri.Ratliff@usdoj.gov
Steven M. Mertens/OMB/EOP@EOP
Patricia.A.First@usdoj.gov

Message Sent 
To:



mark d. magana/who/eop@eop
joel k. wiginton/who/eop@eop
brian a. barreto/who/eop@eop
reynaldo valencia/who/eop@eop
wendy I. patten/nsc/eop@eop
cathy.st.denis@usdoj.gov
james.e.castello@usdoj.gov
bradford.glassman@usdoj.gov
gerri.ratliff@usdoj.gov
Steven m. mertens/omb/eop@eop
Patricia.A.First@usdoj.gov
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Issue

r
Kennedy Acceptable / Ideal

/ i
Criminal Cancellation

Non-Criminal
Cancellation

Waivers

■ Changes bar to 5 years 
actually served for single 
agfel (no aggregation)
• Eliminates criminal 
“stop-time” rule
• Allows for breaks in 
presence exceeding 90 
days, or 180 in aggregate, 
in cases of temporary 
trips abroad required by 
emergencies or 
“extenuating
circumstances outside the 
control of the alien”
• Provides for parole of 
aliens denied relief under 
AEDPA or IIRIRA and 
removed if they “would 
have been” eligible under 
the foregoing rules
■ Makes parole decision 
above subject to judicial

■ Stick with K, except:
• Bar at 5 years sentenced 
(including suspended 
portions), so long as at 
least 1 year served; 
aggregates included; 
exception for 10+-year- 
old crimes

■ Stick with K, except:
• Bar at 5 years sentenced 
(including suspended 
portions), so long as at 
least lyear served; 
aggregates included; 
exception for 15+-year- 
old crimes

• No parole of deported 
criminals back into U.S.

(Jt ,

[May need to go lower 
on the bar, e.g., 2 years]

■ No parole of deported 
criminals back into U.S.

[May need to go lower 
on the bar, e.g., 2 years]

review

• Requires_7 rather than 
10 years of CPP

■ Requires “extreme 
hardship” instead of 
higher IIRIRA standard
■ Counts alien’s own 
hardship and that of adult 
LPR or citizen sons and 
daughters
■ Eliminates stop-time 
rule
■ Does not eliminate cap
■ Makes undocumented -7 
criminals eligible for 
relief, under more 
favorable time-counting 
rules than 1995 law

■ Stick with K, except:
■ Eliminate cap
■ Agfels not eligible
■ Restore 1995 counting 
mles for other criminals,? 
not more favorable ones

■ Stick with K, except:
■ Eliminate cap
■ Criminals not eligible

[May want to keep 
higher standard; grant 
rate under old one was 
over 75%)

[May want to keep 
higher standard; grant 
rate under old one was 
over 75%[

• Eliminates barsto^
212(h)'gxcepfiormurder 

and torture offenses
• Extends 212(i) waiver

■ Stick with K, except:
■ Make 212(h) waiver for

to provide relief for EWI 
(has profound 
consequences), failure to 
attend removal 
proceeding, and false

LPRs generally match 
criminal cancellation 
requirements, and for 
non-LPRs match 10-year 
suspension requirements, 
but make the fomier a 
little more lenient in light

■ Stick with K, except:
■ Make 212(h) waiver for 
LPRs match criminal 
cancellation 
requirements, and for 
non-LPRs match 10-year 
suspension requirements
• Keep 212(i) as is, but 
cover hardship of sons



claim to citizenship
■ Eliminates requirement 
that hardship be extreme 
for 212(i) waiver
■ “Grandfathers” old 
212(i)for pre-4/1/97 
admission and adjustment 
applications
■ Extends 212(d)( 12) 
document fraud waiver to 
cover frauds relating to 
adult sons & daughters
• Provides for judicial 
review of 212(d)(12), 
212(h), & 212(i)

of the extreme hardship 
to the family member that 
exists in the 212(h) 
situation
■ Keep 212(i) as is, but 
cover hardship of sons 
and daughters
■ Judicial review covered 
below

and daughters
• Judicial review covered
below

Aggravated Felony 
Definition

■ T aw in effect al; time of 
commission controls
■ Similar for other 
criminal grounds
• Requires more than 5 ^ 
years sentenced for theft 
crimes, violent crimes, & 
certain others
■ Requires that alien 1 
smuggling be for 
“commercial advantage” 
(similar amendment for 
smuggling removal 
grounds in 212 & 237)
• Makes technical change 
to false passport 
provision (PP for adult 
kid covered)
• Requires failure to 7, 
appear in court offense to 
have possible sentence of 
5 years or more

■ Stick with K, except;
• Present definition 
applies, not law in effect 
at time of commission
■ 4 years sentenced for 
theft crimes, violent 
crimes, etc., with 
requirement of some time

U.k /b

■ Stick with K, except:
• Present definition 
applies, not law in effect 
at time of commission
• 2 years sentenced for 
theft crimes, violent 
crimes, etc.

■ Stick with K, except:
• No post-order detention 
provision needed;

/regulations being drafted
• Statute should not y 
specify which AG 
delegates do custody 
decisions; eliminates 
important flexibility (e.g., 
Cuban Review Plan)
■ No need for extensive 
review of supervision 
orders
• No review of 
discretionary custody

Detention • Eliminates mandatoryO^ 
detention of criminals 
during both proceedings 
& removal period V
■ Limits post-order 
detention to 9 months'**^ 
after removal period “to 
allow for ongoing 
negotiations to effect 
such removal,” requires 
release of non-danger 
non-flight unremovables, 
and requires custody 
reviews every 90 days
■ Provides for IJ, BIA,

• Stick with K, except;
■ No post-order detention 
provision needed; 
regulations being drafted
■ Statute should not 
specify which AG 
delegates do custody 
decisions; eliminates 
important flexibility (e.g., 
Cuban Review Plan)
• No need for extensive 
review of supervision 
orders
■ No review of 
discretionary custody



Conviction Definition

^iU^i>o/i^

/f M *<A

Judicial Review

fo -1^

&/A
6cn^XKv^

-ruf^

^4-^lAfJ

and federal court review 
of all bond or parole 
decisions, including post­
order

■■ Subjects supervision 
orders to II, BIA, and 
judicial review.^

• Excludes anyJI^^Jo” 
expunge (etc.) ^ 
conviction (i.e., mejg_ 
filing by alien can thwart 
r^movalJ
■ Excludes suspended 
portions of sentences 
(would have major 
impact elsewhere, as in 
agfel def.)

• Eliminates all bars to 
judicial review, including 
those for criminals, 
discretionary decisions, 
class actions, selective 
enforcement claims, 
deferred action decisions, 
expedited removal, 
criminal detention 
decisions, in absentia 
orders, determinations 
relating to the asylum 
bars, and voluntary 
departure decisions
■ Eliminates codified 
standards and limitations 
of judicial review
• Allows alien to “shop” 
between circuit of 
decision, circuit where 
any part of hearing was 
held, and circuit of 
residence
■ Provides for automatic 
stay of removal upon 
filing of petition for 
review
■ Provides jurisdiction to 
review legalization cases 
involving aliens not 
“front desked”
• Repeals transitional 
jurisdictional provisions

decisions; explicitly 
provide review for 
grave constitutional 
error amounting to 
fundamental 
miscarriage of justice

• Keep 101(a)(48) as is, 
but exclude cases where a 
subsequent judicial order 
(1) nullifies the 
conviction in toto, (2) on 
the basis of an error in ,the 
original conviction going 
to the underlying 
culpability for the crime 
■ Do not exclude 
suspended portions of 
sentences

■ Begin with present INA. 
Restore judicial review 
for constitutional and 
legal questions; bar 
revTew of the
discretionary aspects of 
relief decisions, as in 
Kalaw V. INS. Hence, the
Ipgal aspprts nf a 
cancellatinn denial would 
be reviewable (and also 
the underlying 
removability); the actual 
exercisejifiliscretion 
would not. Discretionary 
relief for an aliefTalready 
found removable has
been analogized by the 
Supreme Court to a 
pardon, and there are 
already two layers of
aHminigfrapvp rpuipu/ (JJ

^d BIA). Other 
discretionary decisions, 
such as the ones at issue 
in Reno v. AADC, belong 
with the Executive. Class 
action bar should remain 
as is. Explicitly state no 
district court review 
except as specifically 
provided. The other K 
provisions would

decisions; explicitly 
provide review for 
grave constitutional 
error amounting to 
fundamental 
miscarriage of justice

■ Keep 101(a)(48) as is, 
but exclude cases where a 
subsequent judicial order 
(1) nullifies the 
conviction in toto, (2) on 
the basis of an error in the 
original conviction going 
to the underlying 
culpability for the crime
■ Do not exclude 
suspended portions of 
sentences

■ Begin with present INA. 
Restore judicial review 
for constitutional and 
legal questions; bar 
review of the 
discretionary aspects of 
relief decisions, as in 
Kalaw V. INS. Hence, the 
legal aspects of a 
cancellation denial would 
be reviewable (and also 
the underlying 
removability); the actual 
exercise of discretion 
would not. Discretionary 
relief for an alien akeady 
found removable has 
been analogized by the 
Supreme Court to a 
pardon, and there are 
already two layers of 
administrative review (IJ 
and BIA). Other 
discretionary decisions, 
such as the ones at issue 
in Reno v. AADC, belong 
with the Executive. Class 
action bar should remain 
as is. Explicitly state no 
district court review 
except as specifically 
provided. The other K 
provisions would



ofllRIRA 
■ Provides general 
jurisdictional basis to 
bring any challenge to the 
administration of the 
immigration laws via 
habeas “or otherwise”

encourage litigation. encourage litigation.

Withholding • Eliminates rule that 
agfel with 5-year 
sentence is a “particularly 
serious crime,” and 
requires separate finding
■ Eliminates rule that 
“particularly serious 
crime” makes alien a 
danger to U.S., and 
requires separate finding
• Eliminates all bars when 
there are “urgent 
humanitarian reasons”

■ Keep withholding as is 
(AG can already defer 
removal in “urgent 
humanitarian” 
circumstances)

[Consider separate 
danger to U.S. 
determination] •

■ Keep withholding as is 
(AG can already defer 
removal in “urgent 
humanitarian” 
circumstances)

[Consider separate 
danger to U.S. 
determination]

Adjustment of Status ■ Restores 245(i) without 
restriction and without 
“^rfee”

■ Allows for adjustment 
(non-EWI) despite lapse 
in status or unlawful 
employment
■ Eliminates “unlawful 
presence” bar

• Stick with K, except:
• Restore 245(i) with i^OCO 
“a^^fee” QVt y? --)

■ Stick with K, except: 
• Restore 245(i) with 
“sapgrfee”

Applicant for Admission • Deems returning LPRs 
not to be applicants for 
admission
notwithstanding crimes, 
having left while under 
removal or extradition, or 
departures < 1 yr or 
departures > lyr for 
emergency or 
“extenuating
circumstances outside the 
control of the alien”
• Eliminates IIRIRA 
concept that alien present 
w/o inspection is an 
applicant for admission 
(again putting border 
crossers in stronger status 
than aliens who present 
themselves at a legal port 
of entry)

•Keep 101(a)(13)as is, 
but carve out an 
exception for people with 
old crimes & no recent 
illegal activity

■ Keep 101(a)(13)as is

/t /i

I'j



CIMTs • Requires more than one 
year served
■ Exception for “purely 
political” offenses
■ Exception for attempts lyC

• Stick with K, except;
• No exception for 
attempts

■ Stick with K, except;
■ No exception for 
“purely political” 
offenses
■ No exception for 
attempts

Reinstatement'\y^ .U^ ’ ■ Repeals reinstatement ■ Keep reinstatement as is • Keep reinstatement as is

Administrative Removal 
of Aggravated Felons

IMS \\
\IP'

• Reverses mle that non- 
LPR agfels can be 
expeditiously removed 
despite otherwise being 
eligible for relief

• Keep 238(b) as is • Keep 238(b) as is

Expedited Removal
i>

• Eliminates AG’s 
authority to extend ER to 
recent border crossers

• Keep as is • Keep as is

Voluntary Departure ■ Allows for successive
VD grants “for ^
humanitarian reasons”

■ Stick with K • Stick with K

Attorneys • Eliminates “at no 
expense to the 
government” language
• Provides for limited 
appearances

• Stick with K, except;
• Keep “at no expense”

[Consider proviso that
AG can spend, in her 
sole discretion]

■ Stick with K, except;
• Keep “at no expense”

[Consider proviso that
AG can spend, in her 
sole discretion]

Date of Adjudication ■ Makes benefit grant date 
relate back to the date of 
filing
■ Makes extension ofNIV- 
or change of status relate 
back to date requested by 
alien -

■ Stick with K unless INS 
sees problems

• Stick with K unless INS 
sees problems

Criminal Prosecutions ,• Provides for challenges 
to removal order and 
nationality-based 
challenges during related 
criminal proceedings, 
including 1326, and 
including challenges to
ER orders

■ Disagree • Disagree

IIRIRA and AEDPA 
Effective Dates

n
• Makes IIRIRA as a 
whole inapplicable to 
persons who applied for 
admission or “became 
removable” after 4/1/97
■ Makes AEDPA removal

■ Disagree • Disagree



provisions inapplicable to 
grounds of removability 
“existing” before 3/24/96 
• Generally makes 
eligibility-conferring 
amendments apply to 
cases already adjudicated, 
and provides for or 
encourages reopening

Statutory Construction

n

■ Nothing to be construed 
as reducing aliens’ 
eligibility for 
immigration benefits or 
reducing AG’s capacity 
to exercise discretion 
favorably (in case there 
was any confusion)

■ Disagree ■ Disagree

Legislative Findings and 
Bill Analysis

n
■ Extensive, litigation- 
promoting analysis and 
commentary

• Eliminate • Eliminate

&J^<uJi UrvrW(^ 
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FIX ’96:
Restore America’s Tradition as a 

Nation of Immigrants and A Nation ofJust Laws

Backgrounder July 28,1999

In 1996, Congress enacted three pieces of legislation—the Illegal Immigration ( 
Responsibility Act (IIRAIRA), the Anti-TeirorUt and Effective Dratfa Penalty 
Personal Responsibility and Work Opportunitv Reconciliation Act n»nOpportunity Reconciliation Act

Control and Immigrant 
y Act (AEDPA), and the 

(PRWORA)—-that together

Inthe aflemath of the enactment of these laws, immigrants and American femiUes across the country have 
been harmed out of ail proportion to any real problems the laws attempted to address. Practically fiom the

® bipartisan majority in Congress, along with the Administration, has 
worked in a piecemeal feshion to correct the most egregious excesses. Much remains to be done before 
immi^te are once agam treated with the same sort of fairness under our laws that other Americans take for 

Having made a good start. Congress and the Administration should take the next steps to right the

/iow inifnigrants are treated unfairly under the 1996 laws:

Punfahment out of proportion to the crime. The 1996 laws changed the rules about what makes an 
deportable, appli^ the new rules retroactively, and stripped immigrants of the right to show 

that they d^rve a second chance because of their good behavior subsequent to the past crime. In some 
cases, imrnigrants who have been here virtually all of their lives, are being thrown in jail for crimes they 
wmnutted decades ago--even if the criminal justice sy^ did not deem their crime serious enough tou^es ago—even ii me cnminal justice system did not deem their crime serious enough to di^^e a jail sentence. Previously, both the INS and an immigration judge had the authority to releaL an 
individual who posed no threat to society. But under the new “mandatory rehioval rules," long-time 
residents are now being tom away fiom their businesses, homes, and families and put in deportation 
proceedings without the chance to appeal an adverse decision. In many cases, these individuals arc 
incarcerated m local jails with hardened criminals.

A cold shoulder for those fleeing persecution. Refugees fleeing persecution are now subject to a 
summary exclusion” proceeding as they attempt to enter the U.S. If they arrive in the U.S without 

documents—which they may not have if they arc forced to suddenly flee for their lives—or with----- —J .UXTW .1 lorcca lo suaoeniy nee tor their lives—or withdocuments that may seem improper, they are stopped at the airport and subjected to life-and-death 
decisions in shotgun proceedings before low-level officials. If they convince the authorities that they 
deserve a thorough review of their asylum claim, they are likely to spend weeks or months in prison while 
they wait for tlieir claim of persecution to be heard.

Right the Wrongs - Restore the Balance
National Immigration Forum 

(202) 544-0004



Foreigners already in the U.S. and who want asylum must leam our aq^Ium system and apply for asylum 
within one year of their arrival or (with limited exceptions) they are no longer eligible to apply.

Legal immigrant taxpayers denied the safety net After enactment of the 1996 welfare law, able- i 
bodied U.S. citizens were expected to move from welfare to work. Immigrants—though they must pay JJt
the same taxes as citizens—were denied benefits regardless of their fitness for work. In the last two Vr 
years, Congress and the Administration have restored certain basic benefits to elderly and disabled 
immigrants and to children. But even today immigrants who arrive after the arbitrary date of August 22,
1996, will not have access to a safety net their taxes help maintain, pp matter what misfortune befalls 
them.

American families ripped apart Families—^including frunilies in which some members are citizens— 
are kept apart for up to ten years at a time as punishment for a status violation. Other families are kept 
from uniting by arbitrary and excessive income requirements placed on American citizens and legal ^ j/\r 
permanent residents who want to sponsor and bring to the U.S. their husband, wife, or child. These ^ ^ 
income requirements essentially put family unification out of reach for low-income workers.

Victims of discriminatory application of the Uw still seeking redress. Certain groups of immigrants 
have resided for many years in the U.S. with temporary permission, while they have sougjit redress for 
discriminatory treatment by our govemmenL Central Americans fleeing civil wars in the 1980s were 
unfairly denied refugee state, and certain long-resident immigrants were unfairly denied legalization by ‘ 
illegal INS policies in the mid-1980s. In 1996, Congress passed restrictions that may spell deportation for 
hundreds of thousands of hardworking, long-time residents with American families. Despite relief for 
some Central Americans, most immigrants in these categories still live in fear of deportation.

Justice denied. Since the passage of the 1996 laws, immigrants are routinely denied their day in court— ‘' 
that most American of constitutional guarantees. The 1996 laws have stripped immigrants of their rights 
to appeal decisions by Ac Immigration and Naturalization Service (INS) by removing certain immigration ^ 
matters from the jurisdiction of the federal courts. This means that immigrants cannot seek justice in the ' 
courts when INS agents abuse their authority. The federal courts have served as an important check on 
the authority of agents of the INS—an agency that is infamous for its agents’ refusal to follow established 
policy. Now, even when there is a pattern of abuse, an immigrant or group of immigrants may not be 
able to ask the courts to compel the INS to follow the law.

Lawful Permanent Residents punbhed a second time for their crimes—with life in prison. Many of 
the approximately 3,500 “lifers” now being held indefinitely by the INS are Lawful Pennanent Residents 
who entered the U.S. as refugees when they were children. After finishing the sentences our criminal 
justice system imposed on them, they are taken into custody by the INS. Their countries (Cuba, Vietnam,
Laos, Cambodia, and others) refuse to take them back and so, even though they have paid tlieir debt to 
society and are no longer a threat, they are subject to indefinite detention—something which amounts to 
life sentences for crimes already paid for. '

“Secret evidence” used to jail and deport immigrants. In apparent contravention of the constitutional 
directive that the accused have an opportunity to confront their accuser, the 1996 laws establish a special ^ ' 
court charged with hearing cases in which the government seeks to deport aliens based on evidence the 
government says is “secret.” Under this scheme, immigrants can be denied their liberty on the basis of 
evidence that they have no opportunity to refute.

A big brother national ID scheme. The 1996 law requires the research, development, and testing of a ,v , 7 
system for checking applications for employment by name and social security number in a hutto database, '
Intended to curtail the hiring of undocumented workers, the system is being tested in the slates with the' 
largest immigrant population (CA, bL. IL, FX. and NY) and is marching toward full tmplemcniaiion



for buic civil and humaa righB, The 1996 immigration law vastly increased 
^nding for immigration enfotcemern. Since then, the ranks of the Border Pauol have swlled with 
^nenc«i agents. Neariy 50% of them have been on die job less to three^Zf

of Olio hasty bui to: ,
shootmp mid ^er inratots of abuse. Aside from the training probiems pirated b^ so Zy

““ enforcement policies wMi tr4less dlsroto for the ^ 
Sinflfr , "O oonduemd in a mSl mom

f T r r'?' ■loo'ocraey; and INS agents engage in racial profiltog
toitotl long-established Utino and Asian Amerieans-be Ity ehizens^or legal

a" <rOmmerce. ^ginning in March 2001, the law requiros the federal government to track 
the entry and exit of every individual crossing our borders. No system has been developed to enable the S11D 

^ O'” “ “'hWcus task without causin/long delays at bord^SCtot
effStivfbotottol'iSJ ® <«“"c«ng fiom

c^***^”.again at the mercy of their abusers. In 1994, the Violence Against 
Women Act (VAWA) allowed inumgiant spouses and children who were being abused by their U S

spotM or parent sponsor to become peimancnt residents independent of 9 
haot.^^he ^!*™“'™“’f*'"'l’l‘0'“™gra*ion law put these battered immigrants "
Ito 1* J*'"! ?'•'' ^ adjustment to petmanent ntsitoe.
They again have the choice of staymg with the person who is abusing them, or being deported fioiim the



Irene Bueno
03/20/2000 06:09:07 PM

Record Type: Record

To:

cc:

Mark D. MaganaAA/HO/EOP@EOP

Subject: RE; Fix 96 - Conyers' bill

We discussed this on the conference call and I would like to tell Perry the following so let me know if you 
think it's okay :

(1) the WH does not have a formal position since we don't have input from all the agencies but I did send 
it out back in November.

(2) DOJ is planning to meet with him next week on the discretion/cancellations issues - on the general 
provisions that are acceptable to them. They will definitely have some concerns with some provisions in 
the Conyers' bill.

(3) WH supports proposals that go as far as DOJ can accept and if good reason to push DOJ further - WH 
will try.

(4) we are supportive of the sections of his bill that deals with:
- parity proposal
- reinstate 245(i)

- reduce naturalization backlog
- battered immigrants

(5) the bottomline is that the Administration will not oppose his bill. We will be supportive of the goais of 
this proposal. If we find out through further ciearance that we have concerns with a section, we wili work 
with them on it.

-----------Forwarded by Irene Bueno/OPD/EOP on 03/20/2000 05:51 PM •

"First, Patricia A" <Patricia.A.First@usdoj.gov>
03/16/2000 09:19:19 AM

Record Type: Record

To:

cc:

Irene Bueno/OPD/EOP

Subject: RE: Fix 96 - Conyers' bill

We're happy to meet with Perry, but I think he wanted the WH's thoughts, specifically. 

—Original Message—



From: lrene_Bueno@opd.eop.gov@inetgw2 
Sent: Wednesday, March 15, 2000 8:21 PM
To: Patricia.A.First@usdoj.gov@inetgw2; Gerri.Ratliff@usdoj.gov@inetgw2; 
Bradford.Glassman@usdoj.gov@inetgw2; James.E.Castello@usdoj.gov@inetgw2 
Cc: Cathy.St.Denis@usdoj.gov@inetgw2; 
Mark_D._Magana@who.eop.gov@inetgw2; 
Reynaldo_Valencia@who.eop.gov@inetgw2 
Subject: Fix 96 - Conyers' bill

Perry Applebaum called Maria to say that they are almost ready the Conyers' 
Fix 96 proposal and want to know where we are on it. I realize we have 
been focusing on Kennedy's proposal and that you plan to meet with 
Kennedy's staff (Esther) the week of March 27 but 1 think you also need to 
meet with Perry that week as well on the main Fix 96 parts of the Conyers' 
bill since his bill deals with a variety of issues. Please confirm that 
you plan to meet with Perry that same week as well so I can let Maria know. 
Thanks.



CENSUS - AMERICANS ABROAD 
Q&A

March 21, 2000

Q: What is your view about legislation to count Americans overseas as part of the
Census?

A: While the Administration does not have a formal position on this legislation, the
Administration realizes the importance of accurate data regarding the population of 
American residents overseas and is committed to exploring methods to enumerate 
Americans overseas.

For Census 2000, the Census Bureau intends to use the same procedures used in 1990. 
Census will count U.S. citizens who are working in military and civilian positions 
overseas, along with their dependents. They were included in the Congressional 
apportionment totals for the 1990 census through the use of administrative military and/or 
federal employment records.

However, private citizens living overseas who are not affiliated with the U.S. government 
will not be included in the 2000 Decennial. There are significant obstacles that make it 
very difficult to ensure that the data gathered are accurate and complete. We understand 
that Census Bureau Director Kenneth Prewitt and key Census staff had an extensive 
meeting with representatives of American citizens living abroad to examine these issues. 
The Census Bureau is committed to continuing to explore procedures to address these and 
other problems inherent in the enumeration of Americans living overseas. Assuming that 
the appropriate funding is available, the Census Bureau will begin preparations in 2002 to 
conduct a test of procedures to enumerate Americans living overseas in 2003.

Background: Expanding the scope of the overseas enumeration to include non-military and 
non-government personnel raises a number of concerns such as: the quality of enumeration; the 
Bureau's ability to reach the worldwide population and report the information in a timely manner, 
the confidentiality of responses, and the accuracy in reporting home states. Of particular 
concern would be the timeliness and accuracy of reporting home states, since it is crucial for the 
purposes of Congressional reapportionment. In 1960 and 1970, there were attempts to count 
private citizens overseas but the results could not be verified and did not meet the Bureau's 
stringent standards for accuracy.
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U,S. Department of Justice 

Office of Legislative Affairs

Office of ihe Assistant Attorney General
Washington, D.C. 20530

January 19, 2000

The Honorable Henry J. Hyde 
u.s. House of Representatives 
Washington, DC 20515

Dear Congressman Hyde:
Thank you for ^r *’^^®gioner^of 'the*'lmmigration and 

Attomay Ganaral and th« Co^aronar
Naturalization Service (INS) iregar g harsh consequences
prosecutorial discretion Separate, ,
t^Intlca^^e^Srfol'reply ha?e been sent to your 27 cosigners.

The INS has ?S"!l9“™»duen?rto°?hf
immigration and tith broLd discretionary authority to
provided immigration H , manv aliens placed inIrant relief from ®°„ic their criminal convictions
deportation “ati” This discretionary authority to
or other grounds of «prmanent legal status - an
grant siJastantive relief ^ c ^ from INS prosecutorialluthority entirely separate and dxstinc^ ^In-migration
discretion - was of issf (IIRIRA) , Pub. L.
Reform and Immigrant eliminated both theNO. 104-208, 110 3009. The lIRIR^eliJi^ j^^^.
possibility of relief from deportatio^ana ^n p
SS^o?LrL=;“Ms SS'^reiroS^sl? would have been 

eligible for relief.
consequently, the ®L'onirmel^“f« averting

prosecutorial discretion j with certain deportation and/orthe extreme ^rd^p associated^with«rtain^ep^^

ir^titfar?ul^ »d guidance -g^ding^h^^^

additional guidance in guidance, which willThe INS is now wooing to develop this_^id_^^ termination of

S^carSSfyT^ltJd ISrtirivrUndments to the INA -
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The Honorable Henry J. Hyde 
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ciLs •

Before the 1996 amentoente the f trcImSiung
judges ample authority to review to as
deportation cases ^ eTanifleantIv# many long-time
"unjustifiable ^lprs) Without serious felony
lawful permanent virtually all deportationhistories could gfief frL deportation, a respondent
SS?S‘^Jtte^prto2r S
lepiiL^tlln an

before rendering a decision.

SSSl.long-time LPRs who committed relatively lesss public
time ago and who do Citations on the availability
safety. Not surprisingly, the , nroceedings have focusedp?Se?!torfal dlacrotion.

Your letter specifically asks whether the IBS believes that

^^:e=utSSlTird;tion Jhe only means for averting the extreme 

hardship associated with certain removal cases.
In enforcing the immigration laws, INS officers

8 of the Code of Federal Regulations identifies the
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to appear, including that °^^'t^u|cion is no longer in the
hMte?estforthf§-ern™ent «igr«ion^

action, or stays of removal.
The IBS exercises prosecutori^dis«etion^wi^^respect to 

many enforcement whether to initiate aprosecutorial to^withdraw an application for

iSoilagriheL useS If prolecutorial discretion to avoid 

unnecessary hardship.

However. I would he remise if
prosecutorial t?er the f^t that the INS may forego
letter. As an initial ™®^her, underlying
commencing a criminal laws, the immigrationimmigration app!icS?e statutes of limitation
laws do not contain generally app , i,.!, Mncai-r lives after a
IllliSIII iSSrlear | '

re-enter not ^s sdmissible benefit" for
humanitarian ?J} a legal limbo thereafter,?Slild IS? lirilrlSnlnlTdiission to the country.

discretion that “e unduly fo^^ted or . |rocess for
potentially be considered ^o establish a sunstan p certain

???S^|?ld?i?n/??tai| judicial the
enforcement decisions appropriately witnin i- p 
Executive Branch.

oseci?oriai lisc?etion°?rcoLence^removai%roceeSn^ aglins?

r3fS's?iHS“^
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The Honorable Henry J. Hyde 

Page 4discretion the^IHS^otherwise^^ld tave^tad^to «lease^law u

SSperlting^wiSh a <=^f™j^^^^i;ati5ely''miSorc?imes^anrpose

asff iss tr:s"ci2S ~ • «>«»Additional INS P^°®®^^^°^t^i^migStion^enfo?cement
eliminate all '=9^^roversy about immgratdifficult
decisions. immigration laws consistently,
responsibility of -t-i^ue to be required to make
fairly wiU =°?^^SrthS optimal time and .
difficult do so Guidelines on prosecutorial
information with which to . or how carefully
decisions — no matter how ^ substitute for the more
implemented — remain an ^^io^giy available under

S^r“ni?"eS^r!an=ed^™igration judge could review 

evidenci and elicit testimony.
Por these reasons. I urge you to «ject^the notion^hhat 

prosecutorial discretion, eve , . adjudication. WeAdequate substitute ma^rtL^rnost of this
will continue to 90'^need your support for

remedial''imgislSimm. f mtam^rm^Tf mi?ibmra?ion'"and
"i^s^irfr?M^”nMl"nLfio"n oi our Sation.s 

immigration laws.
yeuwufSorhes!tI?e%:™=rme’'!ri‘=""i“ssiSlncl“

Sincerely,

Robert Raben Assistant Attorney General
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November 4,1999

The Honorable Janet Reno ^
Attorney General 
Department of Justice 
10th St «& Constitution Ave. NW 

Washington, DC 20530

The Honorable Doris M. Meissner 
Commissioner
Immigration and Naturalization Service 

425 Eye Street NW 
Washington, DC 20536

He- OuidelinfH; for Use of Prosecutorial Discretion in Remov^.Proceedings

Dear Attorney General Reno and Commissioner Meissner;

Congress and the Administration have devoted substantial attention and resources to the 
difficult yet essential task of removing criminal aliens from the United States. Legislative 
reforms enacted in 1996, accompanied by increased funding, enabl^ the Immi^ation and 
Naturalization Service to remove increasing numbers of criminal aHens, greatly benefittmg 

public safety in the United States.

However, cases of apparent extreme hardship have caused concern. Some cases may 
involve removal proceedings against legal permanent residents who came to the United States 
when they were very young, and many years ago committed a single crime at the lOwer ena u. 
the "aggravated felony" spectrum, but have been law-abiding ever since, obtamed and held jobs 
and remained self-sufficient, and started families in the United States. Although they did not 
become United States citizens, immediate family members are citizens.

There has been widespread agreement that some deportations were unfair and resulted m 
unjustifiable hardship. If the facts substantiate the presentations that have been made to us, we 
must ask why the INS pursued removal in such cases when so many other more serious cases
existed.

PBlNTED ON BEC»CLED
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We write to you because many people believe that you have the discretion to alleviate 
some of the hardships, and we wish to soUcit your views as to why you have been unwillmg to 
exercise such authority in some of the cases that have occurred. In addition, we ask whether your 
view is that the 1996 amendments somehow eliminated that discretion. The prmciple of 
prosecutorial discretion is well established. Indeed. INS General and Regional Cotmsel have 
taken the position, apparently well-grounded in case law, that INS has prosecutond discretion in 
the initiation or termination of removal proceedings (see attached memorandum). Furthermore, a 
number of press reports indicate that the INS has already employed this discretion m some cases.

True hardship cases call for the exercise of such discretion, and over the past year many 
Members of Congress have urged the INS to develop guidelines for the use of its prosecutonal 
discretion. Optimally, removal proceedings should be initiated or terminated only upon specific 
instructions from authorized INS officials, issued in accordance with agency guidelmes. 
However, the INS apparently has not yet promulgated such guidelines.

The undersigned Members of Congress believe that just as the Justice Department’s 
United States Attorneys rely on detailed guidelines governing the exercise of their prosecutorial 
discretion, INS District Directors also require written guidelines, both to legitimate m their eyes 
the exercise of discretion and to ensure that their decisions to initiate or tenrunate removal 
proceedings are not made in an inconsistent manner. We look forward to working with you to 
resolve this matter and hope that you will develop and implement guidelines for INS 

prosecutorial discretion in an expeditious and fair manner.

Sincerely,

J. Hyde^

(p. Lamar Smith

Rep. Barney FraM

Jheila Jackjm Lee ^

Rep. Bill McCollum Rep. Martin Frost
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Attorney General Reno and Commissioner Meissner 
November 4,1999 

Page 3

lep. Bills,

Rep. Brian P. Bilbray

Rep. Nathan Deal

Rep; David Dreier

Rep. Eddie Bep«:e Johiiso:

Rep. Patrick J. Kennedy

Rep. James P. McGovern
y'

Howard L. Berman

R.ep. diorrine Brown

Rep. Charles T. Canady Rep. Barbara Cubin

!p. Lincoln Diaz-Balart

Rep.^ob Filner

Rep. §SiI*Johnson

Rep. Matth^ewG. Martinez \ ^ '

p. Martin TfMeehan
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Attorney General Reno and Commissioner Meissner 
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RepiF. James Sensenbrenner, Jr.

Rip/Hen^ A. Waxman

ep. Chris
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Offlcft oflhe Regloiial Coiwsd

UTwnigrition ud Naturalization Service

EORCOU 90/16

^«w* turflngloK VT 054n3~68ti

January 19.1999

MEMORANDI^FOR AlX DISTRICT COUNSEL 

] . »TCRN REGION
FROM:

fegional Counsel. Eastern Region 

SUBJECT: Piasussiqn of Qperariofi

the ^oriQr to eaerelac “J>rosecuiorial
have such authority. ^Bo. The District Directors do indeedExecutive AssociS^
District Directors or their designees ihodd ^ station of factore the
distribute a signed ai2 dat^4et^f 31^ ^ discretion. I will

the same authority. wasdn that Chief Patrol Agents would also enjoy

Enclosure
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VA Ot^uteut «f iBctie*
«i4 KftunlksUon SctvIm

OSfliof As GsBcnl CooskI 4USSb^MW
9at*>tm6CiWt

memorandum FOR A. P.
&ceeittive Auetitfe CoBonluiaoer 
Office of Field Opentioot

FROM: Peul Virtue
Otoenl CeuBsel

SUBJECT: fijigMsioB of Qaartm Lsst

SisssssS^^rWiKM's.
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grouadi uxaee,nadooiU^,itUgien,or .Tludacisioa eeainitudtothegood 
eonmoa loua tfid leoad judpncot of lih« Servieo offidiL Ftsiats tfie official nay consider ia 
ecadibf prosecuieiUl dbaedoa include, Vut ire not lisdiidto. tha feUowiag:

1. inml^oaititus;
2. Icaglhofresideacc or preseace in the Unitad States;
3. age;
4. any physical or mental conditioo:
5. Fuifiy in the United States
6. severity of cnmluleofldoct;
7. puepen ef the aateeanont action;
t. e&etoapuUieepinleBt and
9. avulibiUtyaadappEOpriHeuseofSarvieflieeouRea;
10. likelihood of nttiiBCieieBiovi];
11. tUca'a pieaenee is the United Stales is desired fay law atferecaett authorities;
12. gynpilhedetaetenwUcheouldtesultinanUD&veiBblede^onby 

adausistaativc orjudieia] authoiitica.
No single taetor Is detennmadve, but, egeiB, the deelsioa is oinisted to the good judgment of (ha 
Service effieiaL

Regarding the alieai pieced in proceedings as a rasulr of Operation Last Call, the distdci 
directors, or their de^gnees, should review ceeh of tfaeb tespeedve eases and make a 
deteoainadoni based os jsesecuteiiaJ disaetitm. whether the Service should praeecd with a 
evseval heating. Ifadecensisalies is made in a panieular ease net to proceed, the district 
direetDn or Us or her designee, should request tae district eouusel, or designated asriatantdistriei 
counaet to file e modonto diawic, pursuant 1o I CFiL 12397(e), on die basis diatdx netiee 
to 9pear was improvideotly issued or that eircumstaajBes have chuged to tbe extent that 
eondnualion is no longer in (he best interest ofthe govenmcai. Once a removal pcoeeedmg is 
dismissed, the detendon nwadsie expires and the aliea should be released firoBi custody.

TOTfJL P.C3
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Department or justice

EXECUTIVE SECRETARIAT 
CONTROL SHEET

COPY FOR YOUR 

IRFQRWlRTlOli

1. FOLDER No:2. TRACKING ID No: X99-275722
3. RESERVED

4. DATE OF DOCUMENT: 11/04/1999
5. DATE received:6. DUE date: 11/24/1999

7. from: J]enry^J.^Hyde

Washington, DC 20515

8. to: AG

9. category: CG-PRTY

a?i^re'‘rpir?:t^r
d?lc?etion and to ensure that their decisions on removal 
proceedings are made in a consistent manner. Ltr signed by 27
other MCS. Cpdm)

11. ACnON/IN FORMATION:

Referred To: Date Assigned: Action:

INS 11/09/1999 prepare response for AAG/OLA 

signature. ^ _Return to E.S. w/copy of 
incoming for transmittal to OLA.

Referred To: Date Assigned: information:

EOUSA 11/09/1999 For information.

OAG 11/09/1999 For information.
TO AG, OAG (Ferrer).

ODAG 11/09/1999 For information.

OLA 11/09/1999 For information.
’ p^lecutorial"di sc7etings.

13.EXECUTIVE SECRETARIAT CONTACT: Patricia Morgan, (202) 616 0081

TDTflL P.13
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onal■ne?* m personal involve-
-ng‘- men in his scholarship fimd, Ernie
t his iTre"! 1. ^ father-fig-

ure to his students, as they would
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Court says legal iininigrants 

can appeal deportation
By Bob Egelko
Associated Press

ation ceremonies. Most of his stu­
dents keep m touch and still write 
to him long after their schooling is;ive

of done.
“ nfll'T 'P'"* ■nosl

of his time playing tennis and vol­
unteering in many community and 
church projects in Daly City 

Retirement also allows him to
Linaand their daughter Erline.

He IS one of the organizers of 
he planned “North County Stra­

tegic Planning for the Filipmo- 
^encan Community,” a planning 
conference for the Filipino Amen^ 
can community in the San Mateo 
<-ounty area for the year 2000 
. to close friends as
mayor and “konsehal (coun­

cilor), obviously in reference to 
his ear her attempts to win a city
council seat in Daly City, Emie^
passion for coinmunity service has 
not only benefitted the Filipino- 
^encan community in Daly City 
but also his hometown in the Phil­
ippines.

Ror sure, his good deeds serve 
as an inspiration to many immi­
grants to give back to their com- 
munity here and to the community 
pme^^^ behind in the Philip-

, comments to Amancio 
Jojo Liangco at Ferma & 

Liangco Law Offices, 605 Mar- 
kef Street, Suite 605, San Fran­
cisco CA 94105, or e-mail to 
kawfirmfi@aol.com.
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SAN FRANCISCO (AP) '^^'Qrants may still be 
c:!rl in this
government’s attempt fo deport : COUntfy Under 3
ap™JrSSed“™' P'-°'=®dure called a

peals said‘feceMiy°""’TP- residents to Stay I

‘0psZTS;±: feiniiy
spiity in thn past to t'es to the United States 
thatbeiam^g^ornKma'"' rehabilitated.
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under a procedure called a wJito d'•1''® eountiy
longtime legal residents to sTaiTf
the United States and a(e SilSeH S'"®

They must first perWe ati - f ’ Z
havepleadedguilty i4eyL/ter^^''f f r '
deportation for the c. ime^ a future law would require
appUSs in tepts^tTaE?‘‘L'’°‘‘V^‘''

project. s immigrants -rights
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