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Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell
and Goodling to Chairmen Livingston and Rogers.

Employment testers are individuals who are matched in job relevant respects but differ by the
characteristic being tested -- e.g., race, age, gender, disability or ethnicity. In employment tester
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget
request for the EEOC does not provide for the use of FY99 appropriated funds for employment
testers, nor will the EEOC use FY99 appropriated funds for this purpose.
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Executive Office of the President
Office of Management and Budget
Housing, Treasury, and Finence Divislon
Facsimile Covaer Sheet
Date: July 7, 1998
To: Martha Foley
6-2271
From: Susan Carr
Subject: EEQOC FY 1999 Budget Components
Pages to follow; 0
Coinmonts:
- Sum f bu tcam
FY 1998 current enacted level $242 million
Add: _
Cost of continuing operations:  $B million L ,
Cost of add'l 162 staff $6 million 2.5 .5=4% "
Cost of medlation $13 miliion ]
Cost of technology $10 million o)
Total 1989 budget: $279 milllon
FROM:

Susan M. Cerr

Pollcy Analyst

Offiee of Management and Budget
NEOB 9201

726 17th Street, NW
Washington, D.C. 20503

phone: (202) 395-7881
fax: (202) 396-6889



. Equal Employmeﬁt Opportunity Comumission
\6{) Page 144 — Equal Employment Opportuaity Commission, after the 3™ paragraph insert
the following paragraph: :

“The Committee is concerned about the priorities and litigation practices of the EEOC
and recommends that the EEOC allocate more of its limited public resources 10
investigating and resolving actual claims of diserimination filed by employees and

\ applicants. The Committee directs the EEOC to report 1o Congress on or before March
1, 1999, on the Commission’s allocation and expenditure of funds provided in this Act”

100 @ . e mm ==
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BUSI

By LEON E. WYNIER

Testing for Discrimination
Gains Wider Acceptance

) EDERAL AGENCIES, spurred

Fon by nonprofit groups, are in-
_ cressingly embracing the use
uf undercover investigators to iden-
tify diserimination in the market-
place.

The federal Equal Emplnyment
Opportunity Commission now has
launched a pilot project using so-
called matched-palr testers —investi-
gators of differing skin colurs who
Dose &s consumers tn campars how
they are trcated - to monitor hiring
in Chicago ang Washingon D.C. LThe
effort follows @ similar move last

. year by the Office of Federsl Con-
tract Compliance Pmgrams.

The embracc of such testing by
federal agencles could have a big im-
patt on businesses. Unlike abstract
statistical argwuents, evidence from
direct testing has enmpelling “six o'
clock news” credibility, says William
Mianl, an altormey with Epstein
Becker & Groen, New York. It can
look convincing (v 4 jury in a dls-
crimination lawsiit, he adds.

" Testing has long been used to
fight nousing discrimination. but its’

1 | skovn

lagal status in employment cases has
been doubtful, until recently. A 1954
district-court ruling in Washington,
D.C., coupled with the 1951 amend-

ments W Uie Civil Rights Act, allows
testers to give evidence abant their
treatment in lowsuits seeking dam-

" rajiresenting the Pair Employment

Council of Washington, D.C.. The
nonprofit group hias beena pioneer of
testing for hiring discrimination.
Crluics sy (hatselling up fuke en-
counters, rather than lonking at sta-
tiatical data, to test fairness ls tanta-
mount t¢ entrapment. “In many

ways, testing is a more intrusive ap--

roach ju (hat you have people going
?nm the workplace, inmtlng the

process, withoit any intention of -

working for youw." says Mr. Milani.
“That's what many employers find
Lroublesoine.”

Rut the EEOC says it is epunting
on the cooperation of most busi-
nesses. “we're hopeful that a respon-
sibletesting program will support the
woripanies Uit do what they cau to
avaid diserimination and help us find
those who are not,” seys acting
EEUC Chairman Paul igasekl.

In fact, more companies are seek-
Ing to test their own empluyees be-
fore they gre fested by watchdog
groups. The Fair Housing Councll of
Greater Washington, 8 privale, ron-
profit group, last year used testers to
show disparste treatment of minor-
ity shoppers by a department store
for & report by the ABC-TV news
magazine “20/20.” .

Since the report aired, several re-
tall and service businesses, &s well a5

e

[.

ages, suys Avls Buchanan, & lawyer .

. employer-liability Insurers, have

asked about the group’s testing pro-
grams. says David Berenbaum, exee-
utive director of the Fair Housing
Councli] of Greater Washington.

The FHC, in response, set up a
separate, nonprofit consulting ser-
vice calied Falr Housing Partnership
to work with the private sector. It of-
fers model (ests as wall a5 testers for
various consumer transactions in the
marketplace.

“We're beginning to see the priva-
tizstlon of the civil rights move
ment,” says Mr. Berenbaum. He
says the group is working with elght
corperations now gnd is in negotia-
tions with six more.

“Wouldn't you want to make sure
that your products are merketed con-

sistently and professionally using a

consistent service model?" asks Mr.
Berenbaum. “That's what's winning
over the CEQs.”

91565581 :# 2/ 2
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Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell
and Goodling to Chairmen Livingston and Rogers.

E,,»\?\”Iﬂ‘o""ﬁ:sters are individuals who are matched in job relevant respects but differ by the characteristic
being tested -- e.g., race, age, gender, disability or ethnicity. Employment tester programs are~
these-+n-which matched pairs o/f\%é'{gr’s\'are sent to apply for job openings. The FY99 budget
request for the EEOC does not provide for the use of FY99 appropriated funds(foryemployment

testers, nor will the EEOC use FY99 appropriated funds for this purpose.
(ﬂ@ 2! @3,>
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ther directs the EEOC that ‘before any criteria are adopted, the
EEQC shall submit such criteria, no later than February 2, 1998,
to both the House Apgmpriatiom Committee and the House Edu- -
cation and Workforce Committee for review. . . ........-. . ..
The bill also includes language included in previous”appropria-
tions acts allowing: (1) nonfmonetag' awards. to private citizens; (2)
up to $27,500,000 for payments to State and local agencies; and (3)
up to $2,500 for official reception and representation expenses,

{7 FEDERAL COMMUNICATIONS CoBDISSION . [* |, ©
. BALARIES AND EXPENSES -

The Committee recommends total budget - authority of
$187,079,000 for the Salaries and Expenses of the Federal Commu.-
nications Commission (FCC) for fiscal year 1998, - of which
$162,523,000 is to be derived from offse fee collections. This
will result in a direct appropriation of $34,5656,000, a decrease of
$22,000,000 below the request, and $1,000,000 below the current
year appropriation. The recommendation provides the full request
for the operations of the FCC due to correction of an error con-
tained in the original FCC budget submission which overestimated
inflationary increases by $2,000,000. - - '

The Committee has not tE:ovided the requested increase related
to the cost of relocating FCC headquarters into consolidated
new space. The fiscal w{ear 1968 request included $30,000,000 for
the costs associated with the relocation, and the FCC anticipates
that an additional $10,000,000 will be required in fiscal year 1999,
The Committee remains concerned that, espite the admonitions of
the Committee for the past three years, the FCC and the General
Services Administration (GSA) have made no progress in redu
the costs of this relocation. , Committee is concerne
about recent actions by GSA and FCC to expand the total space in
the facility. The Committee the FCC to continue to work
to find lower cost alternatives to provide for the relocation, and to
submit a reprogram of funds under Section 605 of the bill-to
cover such costs FCC will incur from the move. - - :

The Committee is concerned that the FCC has pot taken suffi-
cient actions to atreamline and reduce its operationa in response to
Y“% the landmark Telecommunications Act of 1996 (P.L.104-

04). ile the Commmittee understands that the Commission has
experienced a short-term incresse in workload in some areas, the
Committee believes that further opportunities exist t: streamline
and downsize the Commission as a result of the de-regulation of
the indus:ll-lv. Therefore, the Committes encourages the FCC to re-
evaluate of its functions, and to eliminate those unnecessary
regulatory functions which bave been reduced or eliminated by this
Act. Such actions will enable the Commission to achieve budgetary
savings while promoting Eeater comfetiﬁon in the industry, and
at the same time assist the FCC is identifying the necessary re-
sources to provide for other agency requirements.

The Committee is aware that concerns and questions have been
raised rega the aut.h_ox;}y and compaetence of FCC with respect
to regulation of advertising! The Committee notes that Congress
has granted the Federal Trade Commission (FTC) the authority to
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Susan M. Carr

02/02/98 02:26:27 PM

Record Type:

To:

ccC:

Record

Julie A. Fernandes/OPD/EOP, Thomas L. Freedman/OPD/EOP

See the distribution list at the bottom of this message

Subject: Breakout of EEOC's incremental funding request

In summary, the President's Budget recommends $279 million for EEOC, a $37 million or 15
percent increase over the FY 1998 level of $242 million.

The Budget proposes to spend the $37 million increase as follows:

$8 million for base programs (continuing current operations};

$6 million to increase staff by 162, from a 1998 estimate of 2,586 to a 1999 proposed
level of 2,748. This includes an additional 110 investigative staff to reduce the number
of cases each investigator has to handle from 81 cases annually (FY 1997 actual figure)
to 65 cases annually, per investigator. The fewer the number of cases each
investigator has, the faster they can process the charges.

$13 million for an enhanced adr program (part of a $40 million, 3-year initiative). EEOC
would double the number of complaints sent to mediation, from an estimated 8,000
complaints sent to mediation in FY 1998 to 16,000 complaints sent to mediation in FY
1999 (EEOC would successfully resolve 50 percent of these cases). This is also
highlighted as a performance goal in the President's Government-wide Performance
Plan.

$10 million for information technology upgrades (part of a $25 million, 3-year,
initiative). It's difficult to quantify the impact of better technology on case processing
time; suffice it to say, if the staff had e-mail, they may do a faster job. Also, if
investigators could pull up information on how a case was handled in a different
regional office, the investigator may spend less time "reinventing the wheel" in case
development, and this could also lead faster resolution and to more consistency among
the way cases are handled.

Message Copied To:

Michael Deich/OMB/EOP
Theodore Wartell/OMB/EOP
Patricia E. Romani/OMB/EOP
Alan B. Rhinesmith/OMB/EOP
Francis S. Redburn/OMB/EOP
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EQuaL EMPLOYMENT OPPORTUNITY COMMISSION
SALARIES AND EXPENSES

The Comix_n;itee rec:lmlxanemlis 5239.783,000 for tl:; Salaries a;_ld
Xpenses o e Equ mployment portunity Commisgion 1or
:&l year 1998, This amount i8 a decrease of $6,260,000 beluw the
:quest, and is the same amount provided in the current year ap-
ropriation,

In Fiscal Year 1997, the Committee supported additions] re-
>urces for EEOC in order to address the ge cazeload and its
rowing backlog.' The Committee expected that the additional re-
arces and implementation of new charge handling procedures
ould have an impact on reducing the overall caseload of the
EQC and would improve response time -for new complaints.
EOC’s workload information included with its 1998 budget jus-
fication reflects a reduction of 32,000 cases, a 30 percent reduc-
on, in the backlog. The Committee is concerned however, that this
15e reduction was a one-time occurrence instead of a sustained ef-
rt. For FY 1988, EEOC estimates it will complete 16% fewer
15e8 ‘than ‘hey exg)ect to complete in 1997. Furthermore, EEOC
rojects that by 1999, its backlog of cases wﬂiﬁrow to levels simi-
I to 1995 when the new procedures for backlog reduction were
rat implemented. The Committee is concerned that the additional
:sources provided in fiscal year 1997, in addition to other EEOC
:sources, are being diverted from case processing to increase other
:tivities, such as litigation. The Committee understands that the
EOC currently does not track staffing or resources ended on
articular EEOC activities. As a result, neither the EEOC nor the
ommittee can determine the level of resources actually being
)ent on case processing, how this level compares to previous
:ars, whether resources need to be reallocated among activities. or
stricts, and the productivity of case processing of various offices.
The Committee expects the processing of charges filed with th
EQOC, including the reduction of the backlog of such charges, will
‘main the EESC's first priority and directs the EEOC to imple-

ent a sys§ of identifying the level of resources gedicated to this
M‘M@ﬁues such as litigation. 1he Commit-
e er directs the EEOC to provide by F‘egruary 2, 1998, a re-
it identifying the level of resources being used to support %e
oeessing and the Tevel of resources being use sUppo -
8 actvities. - - -
The Committee is also concerned that the EEOC does not have
wcific criteria by which EEQC determines whether to intervene
. an ongoing lawsnit, or to initiate a lawsuit alleging a similar
aim or claims as alleged in any other lawsuit filed against th
ume defendant; The Committee directs EEOC to set forth ¢
iteria for adoption by the Commission, that delineate how EEOC
ill (a) intervene in'an on-guing lawsuit, including how such inter-
:ntion is in the general public interest, or (b) imitiate a lawsuit
rainst a defendant alleging a similer. claim or claims of legal vio-
tions or facts as alleged E.u-'nny other: lawsuit filed against the
.me defendant. The Committee that these criteria shoul
aximize the res nesa of the EEOC to complainants not ade-
iately represented by counsel in other fora. The Committee fur-
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Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell
and Goodling to Chairmen Livingston and Rogers.

Employment testers are individuals who are matched in job relevant respects but differ by the
characteristic being tested -- e.g., race, age, gender, disability or ethnicity. In employment tester
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget
request for the EEOC does not provide for the use of FY99 appropriated funds for employment
testers, nor will the EEOC use FY99 appropriated funds for this purpose.



144

COMMISSION ON SECURITY AND COOPERATION IN EUROPE
SALARIES AND EXPENSES

Appropriations, 1998 $1,090,000
Budget estimate, 1999 1,090,000
Committee recommendation 1,159,000

The Committee recommends an increase in funding for the Com-
mission on Security and Cooperation in Europe (Helsinki Commis-
sion) to provide for salary adjustments made in fiscal year 1998.
The fiscal year 1999 amount is $69,000 above the President’s re-
quest and the fiscal year 1998 funding level. The Committee under-
stands that the Commission will realize $87,500 in carryover funds.

The Helsinki Commission was established in 1976 to monitor
compliance with the final act of the Conference on Security and Co-
operaticn in Europe with particular regard to provisions dealing
with humanitarian affairs.

EQuAL EMPLOYMENT OPPORTUNITY COMMISSION
SALARIES AND EXPENSES

Appropriations, 1998 $242,000,000
Budget estimate, 1999 279,000,000
Committee recommendation 253,580,000

The Committee recommends $253,580,000 for the Equal Employ-
ment Opportunity Commission in fiscal year 1999. This amount is
$25,420,000 less than the request and $11,580,000 above the fiscal
year 1998 appropriation.

The Committee expects the EEOC to use some of the increase to
expand its use of alternative dispute resolution techniques. The
Committee also includes an increase of $1,580,000 which will per-
mit the agency to fund fair employment practices agencies [FEPA’s]
at a level of $29,080,000. This should permit funding a total of
50,573 charge resolutions at a rate of §575. The State and local
agencies have experienced an increase in the number of cases, and
funding for these agencies has not increased significantly for sev-
eral years. The Committee expects the agency to use its anticipated
fiscal year 1998 carryover funds and the remainder not used for
the above purposes to modernize its computer systems.

The Committee is aware of several high profile cases involving
the EEOC which have been the subject of media stories. The Com.
mittee is aware that some stories have not accurately described the
facts of these cases. The EEOC cannot, by law, publicly discuss
cases which are unresolved.

There is concerm about two pilot projects, each costing $100,000,
being run by two private sector groups. These pilot projects are ad-
dressing the issue of employment discrimination and the possibility
of using testers in such cases. Testers are individuals who go into
companies or agencies and apply for jobs. These individuals try to
deternfifie whether a pattern of discrimination or harassment ex-
ists in these instances. The EEOC says that the agency has only
a few tester cases pending. The EEOC is directed to provide the
Committee with a report on the completion and the fin ings of the
two pilot projects. The Committee directs the EEOC not to pursue
any policy which would use testers as a standard practice.



Attendees:

Purpose:

Criteria:

FOR INTERNAL USE ONLY
NOT TO BE DISSEMINATED EXTERNALLY

CONGRESSIONAL MEETING
EEOC’S FISCAL YEAR 1999 BUDGET REQUEST
APRIL 17, 1998

David Frank, Committee on Education and the Workforce/Subcommittee on
Employer-Employee Relations

Mike Ringler, Subcommittee on Commerce, Justice, State and the Judiciary

Ellen Vargyas, Office of Legal Counsel

Ken Morse, Office of the Chairman

Susan Oxford, Office of General Counsel

Bill White, Office of Communications and Legislative Affairs

To discuss the six criteria upon which Speaker Gingrich, Rep. Goodling, and
Rep. Fawell would support the 15% increase ($37 million) for the EEOC in
fiscal year 1999. These criteria were outlined in a memorandum sent by Reps.
Gingrich, Goodling, and Fawell to Rep. Livingston (Chairman, Committee on
Appropriations, Justice, State, and the Judiciary) and Rep. Rogers (Chairman,
Subcommittee on Commerce, Justice, State, and the Judiciary) on March 23,
1998.

1. Improvements to the investigative and intake processes (including
greater supervision of the process by lawyers).

2. A significant reduction to the backlog of cases and the length of time
Jor case processing.

. Congressional Concerns

The first two criteria were combined for discussion. This was done because
Mr. Frank viewed the second criteria as how you quantify improvements made
under the first criteria.

David Frank reiterated the concern of Congress that furthér improvements be
made by EEOC in the investigative and intake processes to reduce the inventory
of charges and to reduce the length of time for case proéessing. Mr. Frank
indicated that he is receiving complaints from EEOC investigators that speak to



problems which impede case processing progress. Specifically, he is hearing
the following:

> investigators are not able to consult with attorneys and that there
is a separation between field administrative enforcement and legal
units despite HQ intentions to improve attorney-investigator
collaborations;

> case processing decisions by investigators are being held by
supervisors for long periods of time, calling into question the
quality of EEOC’s supervisors; and

> workload and resource inequities between the administrative
enforcement and legal units facilitate lesser quality investigations
(to be discussed under third criteria).

Mr. Frank indicated that it was likely that language which quantified inventory
and case processing reductions and which institutionalized attorney supervision
in case processing would be written in the Committee Report.

EEOC Response

It was pointed out that charge inventory reduction goals were already contained
in EEOC’s budget justification and that these goals had been coordinated with
and approved by OMB. It, therefore, was unclear why additional report
language would be needed in this area. Also, this approach appeared not to
fully recognize the significant progress already made by EEOC in reducing its
charge inventory (Note: Mike Ringler still expressed concern that EEOC’s
budget justification did not directly provide goals for average charge processing
time reductions. Instead, it only spoke to reducing the months of pending
inventory).

In the area of attorney-investigator collaboration, EEOC staff indicated that
enhanced cooperative efforts were underway and that we were unaware of
investigators being unable to consult with attorneys in the field. Mr. Frank
indicated that the preponderance of the complaints he was hearing was coming
from EEOC offices in Texas, Oklahoma, Louisiana, and Arkansas. He was
also receiving input from union representatives. Moreover, he was concerned
that the message from HQ regarding attorney-investigator cooperation was not
filtering down to all levels in the field. It was explained that this was a priority
area for the Commission and that the formal policies he is seeking will be
memorialized by individual offices through their Local Enforcement Plans. It
was also explained that supervision of the process by lawyers would be



problematic in that lawyers would need competitive status in order to supervise
staff (as opposed to the Schedule A status they currently hold), in addition to
problems presented by relative scarcity and cost of lawyers. It was suggested
that the terms collaboration, cooperation, or involvement be substituted for
supervision.

Perceived Outcomes

It appears that some sort of language will be written into the Committee Report,
but David Frank suggested it could simply reflect the OMB goals. We are
hopeful, moreover, that such language will recognize EEOC’s efforts to reduce
its charge inventory and case processing times. This will provide a positive
context from which Congress can underscore the importance for further
improvements to the charge processing system. It also appears that the
Committee’s language concerning “supervision” by attorneys of the charge
process will be modified to require “enhanced cooperation” (Mr. Frank was
most persuaded by the civil service problems). Mr. Frank also indicated that
the recent issuance of the Charge Processing/Litigation Task Force Report
suggests the EEOC is on the right track, and possible Committee language
might state that the Committee expects the Commission to continue with its
reforms reflected in the Task Force Report.

We are hopeful that the outstanding issues under these two criteria can be
resolved.

A more appropriate allocation of resources to charge processing vis-d-vis
litigation.

Congressional Concerns

David Frank indicated that this is a hold-over issue from last year and remains
important. Mike Ringler also expressed the continuing concern the :
Appropriations Committee has regarding EEOC’s in-ability to track and report
on how money and time is spent on both administrative enforcement and
litigation activities. Both staffers indicated that there is a perception, right or
wrong, among Members that litigation/intervention activities are being pursued
at the expense of charge processing activities when there is still a tremendous
backlog of charges.

EEOC Response

EEOC staff pointed out that current staffing ratios clearly show far more
resources being devoted to administrative enforcement efforts. Moreover, less



than five percent of the staffing increase requested in the fiscal year 1999
budget will be for attorneys (these attorneys are needed to assist in supporting
all the new investigators to be hired). The pilot study to determine the amount
of time spent by attorneys on non-litigation activities was also discussed.
Congressional staffers are extremely interested in seeing the results of the pilot.

Perceived Qutcomes

This continues to be a sensitive area. Congressional staff recognize that it’s not
wise to develop litigation or administrative enforcement programs driven by
numbers, but do believe the Commission must be able to track and report on
resource allocations for each activity. This should be a component of EEOC’s
long-term technology plans. They did express interest in seeing any
preliminary numbers we might have on time spent by attorneys on non-litigation
activities. Mr. Frank also stated that attorneys need. to receive positive - - - -
reinforcement for their non-litigation work. It is unclear whether language
regarding this point will be written into the Committee Report.

Expanded use of alternative dispute resolution.

Congressional Concerns

Again, David Frank spoke to perceptual issues regarding an expanded EEOC
ADR program. Congress is particularly concerned with the low employer
acceptance rate and attributes this to employers being distrustful of EEOC staff
who mediate cases. He seemed to suggest a direction that would limit (perhaps
severely) the use of EEOC employees as mediators in favor of outside
mediators. He also made clear that Congress wanted no restrictions on the
cases that could go to mediation; all cases should be able to be mediated,
including A1 cases. He has heard that some District Directors have been
chastised for mediating A1 cases, inferring that legal staff want to keep these
for litigation.

EEOC Response

EEOC staff made clear that they were well aware of and concerned with these
issues. Staff stressed, however, the importance of not having restrictive
Congressional language for a program in its formative stage. It was suggested
that Congressional language depicting any kind of problem or issue with the use
of internal EEOC mediators might prevent increased public acceptance of ADR.
Furthermore, EEOC needs the flexibility to adjust for programmatic
inconsistencies that will arise (i.e., availability of external mediators, quality of
contract mediations, etc.). We suggested that while it might be appropriate to



track resolutions by EEOC and non EEOC mediators, it would be counter-
productive to mandate a particular mix.

We also discussed how difficult it would be to follow language which requires
that all cases be considered for mediation. Points raised included the following:
would this include C cases, and how would we ensure EEOC’s ability to serve
the larger public interest in charges that implicate a policy or practice that
affects a number of employees in addition to the charging party or parties? We
explained, also, that most A1 cases are different since, by definition, these are
cases that EEOC has a substantive, institutional interest in. As a result, it
would be inappropriate for EEOC simply to accept whatever the parties agree to -
in every Al case.

It was suggested that the EEOC could provide Congress with progress reports
on ADR activities.

Perceived Outcomes

Congressional staff understood the problems associated with trying to craft
language for a program yet to be fully implemented. It appears that they will be
willing to give the Commission the flexibility it needs to implement a program,
but will want periodic reports (Note: Mike Ringler specifically requested that
EEOC track data and report on success rates for both internal and external
mediators). Mr. Frank also seemed to understand why all A1 cases should not
simply be automatically put in the mix with the B cases. However, this whole
area will likely be the subject of further discussion.

Clarification of the criteria for litigation by the EEOC.

Congressional Concerns

David Frank indicated that this was also a hold-over issue from last year. Mike
Ringler indicated that Congress needed a clearer understanding of why and
when the Commission litigates, intervenes in lawsuits, and files parallel
lawsuits. This is a particular concern given the fact that the Commission has
delegated much legal authority to the field.

EEQC Response

Discussed the criteria already in place for interventions and parallel lawsuits (a
copy of which was already provided to both Mr. Frank and Mr. Ringler). Also
discussed the consistency built into the process by the NEP/LEPs, and agreed to



provide a statement explaining NEP/LEP standards for deciding to litigate a
case.

Perceived Qutcomes

Agreed that this issue could be handled informally.

An agreement by the EEOC not to use its scarce resources for employment
testers.

Congressional Concerns

The. Speaker-must have this agreement to gain-support among- the- majority-for- - --
EEOC’s increased budget.

EEOC Response

EEOC staff indicated that the Commission must complete the fiscal year 1998
testers study. Staff also clarified that in fiscal year 1999, the Commission
would be analyzing results and that there might be a need to pursue cases
identified through the study. We explained that this issue needed to be resolved
with the input of Administration officials.

Perceived Outcomes

The possibility exists for an agreement to be made outside of the Appropriations
process. A letter, for example, from the Commission to Congress agreeing not
to use fiscal year 1999 funds on testers might be acceptable, although no one
was committing to what an acceptable resolution might actually look like. This
is something to discuss among all relevant parties. '



Attendees:

Purpose:

Criteria:

CONGRESSIONAL MEETING
EEOC’S FISCAL YEAR 1999 BUDGET REQUEST
APRIL 17, 1998

David Frank, Committee on Education and the Workforce/Subcommittee on

. Employer-Employee Relations

Mike Ringler, Subcommittee on Commerce, Justice, State and the Judiciary

Ellen Vargyas, Office of Legal Counsel

Ken Morse, Office of the Chairman

Susan Oxford, Office of General Counsel

Bill White, Office of Communications and Legislative Affairs

To discuss the six criteria upon which Speaker Gingrich, Rep. Goodling, and
Rep. Fawell would support the 15% increase ($37 million) for the EEOC in
fiscal year 1999. These criteria were outlined in a memorandum sent by Reps.
Gingrich, Goodling, and Fawell to Rep. Livingston (Chairman, Committee on
Appropriations, Justice, State, and the Judiciary) and Rep. Rogers (Chairman,
Subcommittee on Commerce, Justice, State, and the Judiciary) on March 23,
1998.

1. Improvements to the investigative and intake processes (including
greater supervision of the process by lawyers).

2. A significant reduction to the backlog of cases and the length of time
Jor case processing.

Congressional Concerns

The first two criteria were combined for discussion. This was done because
Mr. Frank viewed the second criteria as how you quantify improvements made
under the first criteria. '

David Frank reiterated the concern of Congress that further improvements be
made by EEOC in the investigative and intake processes to reduce the inventory
of charges and to reduce the length of time for case processing. Mr. Frank
indicated that he is receiving complaints from EEOC investigators that speak to
problems which impede case processing progress. Specifically, he is hearing '
the following: '

> investigators are not able to consult with attorneys and that there
is a separation between field administrative enforcement and legal



units despite HQ intentions to improve attorney-investigator
collaborations;

> case processing decisions by investigators are being held by
supervisors for long periods of time, calling into question the
quality of EEOC’s supervisors; and

> workload and resource inequities between the administrative
enforcement and legal units facilitate lesser quality investigations
(to be discussed under third criteria).

Mr. Frank indicated that it was likely that language which quantified inventory
and case processing reductions and which institutionalized attorney supervision
in case processing would be written in the Committee Report.

EEOC Response

It was pointed out that charge inventory reduction goals were already contained
in EEOC’s budget justification and that these goals had been coordinated with
and approved by OMB. It, therefore, was unclear why additional report
language would be needed in this area. Also, this approach appeared not to
fully recognize the significant progress already made by EEOC in reducing its
charge inventory (Note: Mike Ringler still expressed concern that EEOC’s
budget justification did not directly provide goals for average charge processing
time reductions. Instead, it only spoke to reducing the months of pending
inventory).

In the area of attorney-investigator collaboration, EEOC staff indicated that
enhanced cooperative efforts were underway and that we were unaware of
investigators being unable to consult with attorneys in the field. Mr. Frank
indicated that the preponderance of the complaints he was hearing was coming
from EEOC offices in Texas, Oklahoma, Louisiana, and Arkansas. He was
also receiving input from union representatives. Moreover, he was concerned
that the message from HQ regarding attorney-investigator cooperation was not
filtering down to all levels in the field. It was explained that this was a priority
area for the Commission and that the formal policies he is seeking will be
memorialized by individual offices through their Local Enforcement Plans. It
was also explained that supervision of the process by lawyers would be
problematic in that lawyers would need competitive status in order to supervise
staff (as opposed to the Schedule A status they currently hold), in addition to
problems presented by relative scarcity and cost of lawyers. It was suggested
that the terms collaboration, cooperation, or involvement be substituted for
supervision. . ‘



A more appropriate allocation of resources to charge processing vis-d-vis
litigation.

Congressional Concerns

David Frank indicated that this is a hold-over issue from last year and remains
important. Mike Ringler also expressed the continuing concern the
Appropriations Committee has regarding EEOC’s in-ability to track and report
on how money and time is spent on both administrative enforcement and
litigation activities. Both staffers indicated that there is a perception, right or
wrong, among Members that litigation/intervention activities are being pursued
at the expense of charge processing activities when there is still a tremendous
backlog of charges. '

EEQC Response

EEOC staff pointed out that current staffing ratios clearly show far more
resources being devoted to administrative enforcement efforts. Moreover, less
than five percent of the staffing increase requested in the fiscal year 1999
budget will be for attorneys (these attorneys are needed to assist in supporting
all the new investigators to be hired). The pilot study to determine the amount
of time spent by attorneys on non-litigation activities was also discussed.
Congressional staffers are extremely interested in seeing the results of the pilot.

Expanded use of alternative dispute resolution.

Congressional Concerns

Again, David Frank spoke to perceptual issues regarding an expanded EEOC
ADR program. Congress is particularly concerned with the low employer
acceptance rate and attributes this to employers being distrustful of EEOC staff
who mediate cases. He seemed to suggest a direction that would limit (perhaps
severely) the use of EEOC employees as mediators in favor of outside
mediators. He also made clear that Congress wanted no restrictions on the
cases that could go to mediation; all cases should be able to be mediated,
including A1 cases. He has heard that some District Directors have been
chastised for mediating A1 cases, inferring that legal staff want to keep these
for litigation.

EEQOC Response

EEOC staff made clear that they were well aware of and concerned with these
issues. Staff stressed, however, the importance of not having restrictive



Congressional language for a program in its formative stage. It was suggested
that Congressional language depicting any kind of problem or issue with the use
of internal EEOC mediators might prevent increased public acceptance of ADR.
Furthermore, EEOC needs the flexibility to adjust for programmatic
inconsistencies that will arise (i.e., availability of external mediators, quality of
contract mediations, etc.). We suggested that while it might be appropriate to
track resolutions by EEOC and non EEOC mediators, it would be counter-
productive to mandate a particular mix.

We also discussed how difficult it would be to follow language which requires
that all cases be considered for mediation. Points raised included the following:
would this include C cases, and how would we ensure EEOC’s ability to serve
the larger public interest in charges that implicate a policy or practice that
affects a number of employees in addition to the charging party or parties? We

explained, also, that most A1 cases are different sitice, by definition, theseare T

_cases that EEOC has a substantive, institutional interest in. As a result, it
would be inappropriate for EEOC simply to accept whatever the parties agree to
in every Al case.

It was suggested that the EEOC could provide Congress with progress reports
on ADR activities.

5. Clarification of the criteria for litigation by the EEOC.

Congressional Concerns

David Frank indicated that this was also a hold-over issue from last year. Mike

Ringler indicated that Congress needed a clearer understanding of why and

when the Commission litigates, intervenes in lawsuits, and files parallel

lawsuits. This is a particular concern given the fact that the Commission has
delegated much legal authority to the field.

EEQC Response

Discussed the criteria already in place for interventions and parallel lawsuits (a
copy of which was already provided to both Mr. Frank and Mr. Ringler). Also
discussed the consistency built into the process by the NEP/LEPs, and agreed to
provide a statement explaining NEP/LEP standards for deciding to litigate a
case.



An agreement by the EEOC not to use its scarce resources for employment
testers.

Congressional Concerns

The Speaker must have this agreement to gain support among the majority for
EEOC’s increased budget.

EEOC Response

EEOC staff indicated that the Commission must complete the fiscal year 1998
testers study. Staff also clarified that in fiscal year 1999, the Commission
would be analyzing results and that there might be a need to pursue cases
identified through the study. We explained that this issue needed to be resolved
with the input of Administration officials.
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Record Type: Record Ma% L‘_D‘L . M M erhkd ‘*—‘/DXOVJ

To: Julie A. Fernandes/OPD/EOP e DWOC’W reces:

ce:
bce:
Subject: Re: EEOC update ﬁ

| spoke with Rep. Payne's staff and Leader Gephardt's staff regarding the possible CBC letter, and
we all concurred that a final version of any such letter should not be released until the
Administration has the opportunity {1) to clarify what the Republicans are asking for, and (2) to

brief Payne, Dixon and other key Democrats concerning the Republican position and the

Adminstration's view of that position. Payne is the point Member for developing such a letter.

Also, apparently there was a meeting earlier this afternoon among representatives of the civil rights
community; their reaction will likely impact the potential CBC letter. Has anyone. gotten any
feedback on that meeting?

Julie A. Fernandes

Julie A. Fernandes
06/22/98 07:29:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update

All;

Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $
front, he told her that the appropriators had not settled on a figure. One of the big issues is the
part of the increase ($9 million) that is slated to improve technology at the agency. According to
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its
technology improvements (computers; e-mail; legal data bases) using discretionary dollars in the
Treasury-Postal legisiation ($ intended to be used to address the the Y2K problem). Frank further
indicated that the agency should get "a big chunk” of the rest

($28 million).

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as AW-‘V\"
soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting eerfcienee w
language on this. Given this delay, he indicated that they could push back the date by which he

would want to know whether we had a deal on testers (they had originally talked about a July 1st

deadline).



Julie

Message Sent To:

Martha Foley/WHO/EQOP
Broderick Johnson/WHO/EOP
Elena Kagan/OPD/EOP

Maria Echaveste/WHO/EOP
Edward W. Correia/WHOQO/EOP



"7 . .- Maria Echaveste 06/23/98 09:17:17 AM

Record Type: Record

To: See the distribution list at the bottom of this message
cc: Minyon Moore/WHQ/EOP, Marjorie Tarmey/WHO/EQOP
bcc:

Subject: Re: EEOC update ﬁ

| spoke with Nancy Zirkin last night who was on the phone call with the civil rights groups in the
afternoon--1}they don't understand why EEOC went down the path it did other than the abused
child syndrome (sort of like INS--they are always being kicked, so they move very cautiously hoping
to avoid getting kicked again); 2) they (LCCR) are planning to send a letter to the committee
outlining their concerns with Gingrich's objections (not all of them--testers is the most impt, but
they are also worried about the directive that more resources be dedicated to charging processes
and less to litigation); 3) they know we are not settled on the other issues 4) she indicated that it
certainly was a good strategy to try to avoid a rider but they are still really upset with EEOC and
want to know who at the White House was minding the store and what does the white house do
when an agency takes steps that perhaps (they hope in this case) the White House is not in favor
of -- she thought doing a small meeting with folks later in the week so they could tell us their views
would be helpful-- so what do you all think? And where are we?

Julie A. Fernandes

Julie A. Fernandes
06/22/98 07:29:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update

All:

Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $
front, he told her that the appropriators had not settled on a figure. One of the big issues is the
part of the increase ($9 million) that is slated to improve technology at the agency. According to
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its
technology improvements (computers; e-mail; legal data bases) using discretionary dollars in the
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further
indicated that the agency should get "a big chunk™ of the rest

($28 million).

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as
soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting conference
language on this. Given this delay, he indicated that they could push back the date by which he



would want to know whether we had a deal on testers (they had originally talked about a July 1st
deadline).

Julie

Message Sent To:

Martha Foley/WHO/EOP
Broderick Johnson/WHO/EQOP
Elena Kagan/OPD/EOP

Maria Echaveste/WHO/EOP
Edward W. Correia/WHQ/EOP

Message Sent To:

Julie A. Fernandes/OPD/EOP
Elena Kagan/OPD/EOP
Edward W. Correia/WHO/EOP
Broderick Johnson/WHQ/EOP
Martha Foley/WHQ/EOP
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To: Maria Echaveste/WHO/EOP \/ C W P KZW_,.?

cc: See the distribution list at the bottom of this message

bee: - .
ubject: Re: update (/L{,;,/’/ T [W’C Legr oo V‘aaﬂf
Subj Re: EEOC upd | M [ . WM (/uf

| certainly think such a meeting would be helpful, although given the fact that there apparently are VM@V‘(
more issues at play than just testers, | think we need a clearer sense of what the EEOC and the

Republicans think they have worked out on the other five Gingrich conditions. Martha Foley is

talking with Livingston's lead approps. staffer to try to get specific language on those other ssues. ﬁét,é
| guess what I'm suggesting is that we convene the small group meeting suggested by Nancy Z. 71

later in the week after we have a clearer idea of the status of all the issues. As long as the
Commerce-Justice subcommittee mark won't contain any riders on EEOC (and we have good

indications that it won't) we should use this opportunity to fully vet all of this with the EEOC, the

Hill and the civil rights groups. | strongly suggest that we discourage any imminent letters from the

groups or from the Black or Hispanic Caucuses that might entice the Republicans to include a rider
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To: See the distribution list at the bottom of this message b'] / M‘{

cc: Minyon Moore/WHO/EOP, Marjorie Tarmey/WHO/EOP
bce:
Subject: Re: EEOC update ﬁ

| spoke with Nancy Zirkin last night who was on the phone call with the civil rights groups in the
afternoon--1)they don't understand why EEOC went down the path it did other than the abused
b child syndrome (sort of like INS--they are always being kicked, so they move very cautiously hoping
(&) to avoid getting kicked again); 2) they (LCCR) are planning to send a letter to the committee
yLOL outlining their concerns with Gingrich's objections (not all of them--testers is the most impt, but
g’g they are also worried about the directive that more resources be dedicated to charging processes
M and less to litigation); 3) they know we are not settled on the other issues 4) she indicated that it
certainly was a good strategy to try to avoid a rider but they are still really upset with EEOC and
want to know who at the White House was minding the store and what does the white house do
when an agency takes steps that perhaps (they hope in this case) the White House is not in favor
of -- she thought doing a meeting with folks later in the week so they could tell'Gs thei
© what do you all think? And where are we?
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Julie A. Fernandes
06/22/98 07:29:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update

All:

Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $
front, he told her that the appropriators had not settled on a figure. One of the big issues is the
part of the increase ($9 million) that is slated to improve technology at the agency. According to
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its
technology improvements {computers; e-mail; legal data bases) using discretionary dollars in the
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further
indicated that the agency should get "a big chunk™ of the rest

($28 million).

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as

soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting ee-n-f-eieneerw—
language on this. Given this delay, he indicated that they could push back the date by which he

would want to know whether we had a deal on testers (they had originally talked about a July 1st

deadline).

Julie
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Broderick Johnson/WHO/EOP
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Martha Foley/WHQ/EOQOP
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Elena Kagan/OPD/EOP
Edward W. Correia/WHO/EOP
Martha Foley/WHO/EOP
Minyon Moore/WHO/EQOP
Marjorie Tarmey/WHO/EOP



Pursuant to discussions with Committee Members and Staff, the Equal Employment Opportunity
. . kel

Commission confirms that it will not use FY 1999/'funds to operate employment tester programs.

Testers are individuals who are matched in job relevant respects but differ by the characteristic

being tested, e.g., race, age, gender, or ethnicity. Employment tester programs are those in which

testers are sent to apply for job openings and the information generated is reviewed to determine

whether employment discrimination may have occurred. Existing contractual obligations will be

fulfilled. The Commission may expend FY 1999 appropriated funds to analyze the results,

including reports, of such contracts.
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Julie A. Fernandes
03/04/98 11:57:11 AM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC hearing

Elena,

At the EEOC hearing yesterday, Gingrich made a very strong statement opposing class actions,
pattern or practice cases and testing. Gingrich's rhetorical push was toward using enforcement
money to handle cases of "actual victims" of discrimination, rather than "creating cases" (testing)
or class actions. He did seem to concede, however, that testing could be warranted where there
were strong indications (unclear what the threshoid would be) that the employer might be
unlawfully discriminating.

Igasaki (acting EEOC chair) made clear that though the agency was in the middle of a small pilot
program to determine how best to use testing in the employment context, their FY99 budget
request did not include any money for testers.

if



Julie A. Fernandes
03/04/98 06:02:47 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC

Elena,

As a result of yesterday's hearing, EEOC believes that there is an opening to work with Gingrich's
staff to secure their budget request. They want to get our leg. person working with them to direct
the effort. Who would that be?

Also, there is the knotty question of testing. According to Fawell (in a conversation with lgasaki
{Acting EEOC Chair) after the hearing) the Republicans want the agency not to spend any money
on testing in FY99. As you know, the EEOC has a testing pilot program that is supposed to be
completed by the end of this fiscal year. They had no plans to do any more with this program
during FY99, and there is nothing in the President's FY99 budget for testing programs for the
EEOC. However, the agency had anticipated spending some time after the pilot is finished
analyzing the results and doing long term planning for next steps, if any. So, in addition to leg.
help, they want some guidance about the general parameters of our view of making some kind of
deal on this.

Until they complete this year's pilot, the EEOC won't even know if they can run an effective
employment testing program. It does not, therefore, seem a big concession to agree that the EEOC
will not spend money on testing during FY99, as long as we do not in any way signal that testing is
not a legitimate tool for effective civil rights enforcement. Of course, the attack on testing at the
EEOC could be the prelude to a similar attack at HUD. HUD does have $10 million in the FY99
budget to develop and implement a nation-wide housing rental and sales testing program. | have
not heard anything about a strategy to go after this.

julie



Julie A. Fernandes
04/15/98 11:45:38 AM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC

Elena,

FYI. Yesterday, | met with folks from the EEOC and WH Leg. Affairs (Tracey Thornton and Martha
Foley) to discuss our legislative strategy for obtaining passage of the President’s proposed increase
in funding for the EEOC. According to both the EEOC and the Leg. folks some of his strings could
prove contentious -- depending on the particulars of the language or commitments the Republicans
want. Martha expressed concern that the Republicans might want to include limitations on the
ability of the agency to bring certain kinds of cases, etc. EEOC staff is meeting with Rogers and
Fawell's staff (and possibly some Dems) on Friday to better determine where they are headed.
After that meeting, we should know more.

Julie



Julie A. Fernandes
05/07/98 11:03:21 AM

Record Type: Record

To: Martha Foley/WHO/EOP

cc:
Subject: EEOC legislative effort

Martha,

| spoke this morning with Pat Crawford from Congressman Payne's office. The Congressman is
very concerned about Gingrich's "tester” condition re: EEOC funding. Payne is both concerned that
the Reps. may want to define what are acceptable enforcement tools for the agency and that this
may be a way for them to set a precedent that would impact other agencies (like HUD and OFCCP
at Labor). According to Pat, Congressman Payne has had conversations with Gephardt and Obey
about this (to make them aware of the concern).

As you know, EEOC is trying to figure out the specifics of Gingrich's condition re: testers. As far
as | know, they do not know more than they did when we last met. However, it still may be worth
it for us to talk with Dem. staff to get them engaged in the issue. This wouldn't be an attempt to
escalate; rather, to ready other members in case Gingrich presents us with an option (like a
statutory prohibition) that would likely be unacceptable. | think that we should try to manage this
legislative effort, rather than leave it to EEOC. Pat has suggested that we talk to: Gephardt, Obey,
John Lewis, Julian Dixon, Delauro and Sabo. I'm not at all sure that this is the right list, though
the first three seem key.

Please let me know whether this sounds like a good plan. Thanks.

Julie



Julie A. Fernandes
05/21/98 03:44:31 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC leg. strategy

Elena,

FYI. According to the EEOC, Republicans in the House continue to assert that support for the
proposed increase in the EEOC budget is contingent upon the EEOC's agreement not to fund the
use of employment testers. They were told by Fawell's staff that for Gingrich this is still a "line in
the sand." To date, EEOC has not gotten more specific information about the conditions requested
by Gingrich. _
Next Thursday at 2:00pm in Room 478, | plan to convene a meeting with WH Leg. Affairs (Martha
Foley, Tracey Thornton, and Broderick Johnson) and EEOC legal and legislative staff to develop an
effective legislative strategy. Eddie Correria from WH Counsel's office will also participate.

Julie



Julie A. Fernandes
06/17/98 04:02:17 PM

Record Type: Record

To: Elena Kagan/OPD/EQOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC

Elena,

FYl. After a meeting today between civil rights enforcement agencies and the CBC, Eleanor Holmes
Norton asked Bill White (leg. affairs from EEOC) why the EEQOC had not made a deal with the
Republicans on testers. Bill let her know that this was a WH issue. Rep. Norton then indicated
that she may want to contact someone here to discuss.

As you know, the EEOC has worked out agreements with the Reps. on the other five points that
Gingrich outlined in his testimony at the oversight hearing. Also, we (EEOC and us -- including
Counsel's office and Leg. Affairs) have discussed offering a letter from EEOC to Fawell indicating
that the agency would not use FY99 appropriated funds to employ testers. Ellén Vargyas (legal
counsel EEOC) has had very preliminary discussions with Fawell's staff about this possibility. Also,
Martha Foley and Broderick Johnson have been talking the Dems. over the past couple of days to
better determine our strength on this issue.

Tomorrow morning (Thurs.) at 10am, Broderick, Martha, Eddie Correia, Susan Carr (OMB) and | are
having a conference call to finalize where we are with the Dems. and Reps.

Julie



Julie A. Fernandes
06/17/98 05:00:19 PM

Record Type: Record

To: Martha Foley/WHO/EOP, Broderick Johnson/WHQO/EOP, Edward W. Correia/WHO/EOP

cc:
Subject: EEOC

FYI. Eleanor Holmes Norton just called me. Her understanding (she says from Igasaki} was that we
(the WH) were preventing the EEOC from sending a letter to Fawell re: testers. | tried to explain to
her that it was not clear to us that a letter from EEOC stating that they would not use FY99 money
to employ testers would suffice to get the Republicans' support (without a rider or report language).
| also let her know that though we were certainly considering a letter, we were trying to be careful
not to in any way indicate a lack of support for testers. Also, | strongly reinforced to her that we
share her goal of getting the $37 million. She was having none of it. Norton is convinced that if
the issue of testers comes to the floor, we will loose and that we should make whatever
compromise is necessary to get the money.



Julie A. Fernandes
06/18/98 01:15:33 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC -- update and question

Elena,

Ellen Vargyas (EEOC legal counsel) had a conversation with Fawell's staffer (David Frank) this
morning. The CJS appropriations subcommittee folks + the Speaker's folks have authorized him to
begin discussions with EEOC about a letter as compromise. As long as they are assured that EEOC
is trying to work with them on this in good faith, they will not include any "no tester" legislative
language at the subcommittee mark-up (next Tuesday). Frank indicated that: (1) the letter should
not indicate why a compromise is being made; and (2) there may also want report language that
the issue of testers was resolved with a letter from EEOC.

Frank would like resolution on the letter issue by July 1st. The full committee mark-up could be as
early as July 14th. Ellen is going to begin to work on a draft letter; however, Frank was still not
clear on whether they would be satisfied with a committment to not employ testers with FY99
money or whether they would also want to preclude the agency either from using FY99 money
(staff time, really) to analyze their pilot OR from bringing cases that are based on tester evidence.
It is also not clear what precisely the "quo" would be on this deal -- an agreement that Gingrich
(and others) would support the full appropriation? plus an agreement of no rider and no language?

According to Don Payne's staffer {ranking member on the authorizing subcommittee), Payne has
had conversations with Dixon, Stokes, Clay , Lewis and Gephardt to inform them of the issue and
that he is engaged. Payne's general position is: {1) we can defeat a "no tester" rider in the House;
and (2) Congress should not dictate to agencies how best to enforce the law. Payne's staffer's gut
is that he would be opposed to any compromise on testers. Rep. Norton has strongly indicated
that she does not want a floor fight on testers. Her position is that we would lose, so we should
{as quickly as possible} have EEOC send a letter to Fawell assuring no use of testers.

Martha and Broderick want to spend a little more time today figuring out whether Payne or Norton
has a better read on our strength in the House (including a better read on the CBC folks) and on
what the Dem. rxn. would be to a compromise. They are still of the view that we will either end up
with a letter that does not signal a lack of faith in the testing enterprise OR with a rider on the
appropriations bill that we fight on the floor.

Martha and Broderick would like us (DPC) to call a meeting tomorrow to finalize the
Administration's view on the balance between getting the money and the issue of testers {in the
context of the broader CJS appropriations bill, the PIR, etc.). They recommend that this meeting
include: DPC (us) , Leg. Affairs (Martha & Broderick); COS (Maria?); Counsel {Eddie and/or
Chuck?); and PIR (Judy). Should | ask Laura to set this up? Are there others that should be
included? Thanks.

Julie
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FINAL VOTE RESULTS FOR ROLL CALL 133

(Republicans in roman; Democrats in italic; Independents underlined)

RECORDED VOTE
AUTHOR(S): Riggs of California amendment
QUESTION: On Agrecing to the Amendment

0-MAY-1998

Al

[_AYES | NOES J PRES | NV |
|[REPUBLICAN I 166] S5 || 0l
[DEMOCRATIC i 3 EE 7
(INDEPENDENT | Ji 1 |l |
[TOTALS l 171 249 L 13|

---AYES 171 ---
[Aderholt J[_l_.?reli_nglmysen _|[Nethercutt B ]
[Archer [Gallegly |Northup ]
[Armey " |[Ganske J[Norwoad |
[Bachus ||Gekas )|Oxley ]
|Baesler ||Gillmor |[Packard |
[Baker || Gingrich |[Pappas |
(Ballenger ||Goodlatte ||Parker ]
[Barr ~ |{Goodling |[Paul ]
[Bartlett J|Goss |[Paxon
[Barton |[Graham |[Pease T ]
[Bass ||Granger |[Peterson (PA) |
[Bereuter ~ ]|Greenwood ~|[Petrd |
|Bilbray ||Gutknecht |{Pickering ]
[Bilirakis [Hall (TX) |[Pitts : ]
[Bliley |[Hansen ]WL |
Blunt [Hasten |[l-’m1er—. -J
Boehner | Hastings (WA) J[Portman
Bono |{Hayworth |[Ramstad
Brady [Hefley Riges ]
[Bryant |[Herger [Riley |
[Bunning | Hill [[Rogan _ |
[Burton |[Hilleary [Rogers |
Callahan ~ |[Hoekstra |[Rohrabacher |
Calvert J[Horn |[Roukema |
[Camp |[Hostettler |[Royce |
[Campbell |[Hulshof |[Ryun ]
[Canady J{Hunter ||Salmon |
|Cannon |[Hutchinson |(Scarborough |
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The Finul Votes in Vote type format for Roll Call 133
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hup/icia kweb house.goviegi-bin/vote.exc?ycar=1998&rallnumber=133

Chabot ||Hyde ] Schaffer, Bob |
Chambliss " |[inghs ~— |[Sensenbrenner ' |
|Chenoweth Istook __)[Sesstons |
[Coblc Jenkins |[Shadeyy o |
(Cobura ~](ohnson, San |[Shaw
[Collins [Jones |[Shimkus =
[Combex ]W Smith (NJ)
|Cook ||Kim Smith (OR) ]
Cookscy J(Kingston |(Suuth (TX) _J
Cox | Knollenberg |[Smith, T.inda ]
[Crane Kolbe “|[Selomon [
[_mpo Latham ﬁpcncc ]
[Cubin J[Lewis (KY) [Stewns T
[Cunningham JLinder |[Swump ]
[Deal [T ipinski [Sununu '
|[DeLay ~|lLivingston Talent

Dooliule |l.oDiondo || Tauziu ]
[Dreier |.ucas |[Taylor (M5) |
[Duncan JManzullo Taylor (NC) |
Dunn |Matsui - Thomas ]
[Lhrlu,h [McCollum | Thornberry _r-_|
[Emerson ~ |[McCrery Pﬁ_&] Thune m_— |
[Fverett |[Mcllugh B “|[Tiahn T

[Ewing Mclnnis [Wamp

[Fawcll Mclntosh [[Weldon (I'L) ]
[Foley [McKeon ~ JWeller ]
[Fossella ~|[Metcall |[Whitfield

Fowler Mica Wicker

Franks (NJ) [Miller (:L) Young (') B

--- NOES 249 ---

Abercrombie  |Hall (OH) TOer ]
Ackerman Hamilton E)