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Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question 
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell 
and Goodling to Chairmen Livingston and Rogers.

Employment testers are individuals who are matched in job relevant respects but differ by the 
characteristic being tested - e^, race, age, gender, disability or ethnicity. In employment tester 
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget 
request for the EEOC does not provide for the use of FY99 appropriated funds for employment 
testers, nor will the EEOC use FY99 appropriated funds for this purpose.
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EEOC FY 1999 Budget Components 

0

EEOC - Summary of budget components:

Add:

8 current enacted level: S242 million

Cost of continuing operations: SB million 4Costofadd’l 162 Staff S6 million 3.■5
Cost of mediation $13 million f
Cost of technology $10 million 0

Total 1999 budget: $279 million

. S' -- <

FROM:

Susan M. Carr 
Policy Analyst
Office of Management and Budget 
NEOB 9201 
725 17th Street, NW 
Washington, D.C. 2DB03

phone: (202) 395-7881 
fax: (202) 396-6889



To- ^

Equal Employment Opportunity Commission

0 Page 144 — Equal Employment Opportunity Commission, after the 3"‘ paragraph insert

the following paragraph;

‘The Committee is concerned about the priorities and Uugation practices of the EEOC 

and recommends that the EEOC allocate more of its limited public resources to 
investigating and resolving actual claims of discriminatiou filed by employes and 
applicSs. The Committee directs the EEOC to report lo Congress on 

1 1999 on the Commission’s allocation and expendimie of funds provided m this Acl

TOOl^l XVi 6Z-ZZ NOH 86/90/10
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BUSINESS & RACE
BY LEON 0. WYNICR

Testing for Discrimination 
Gains Wider Acceptance
T-^EDERAL AGENCIES, spuiTKd 
M on by nonprofit group.?. *r«» in- 
J. creasingly embracing the use 
oI underco¥«r Investigators to iden­
tify discrimination in the market- 
place.

The federal Equal Emplnymenf 
Opportunity Commission now has 
launched a pilot project using so- 
called matched-pair testers-investl- 
falors of differing skin coluni who 
pose as consumers to compare how 
they are treated - U> monitor hiring
in Chicago and wasningion u.C. me 
effort follows a similar move last 
year by the Office of Fedeiiil Con­
tract Compliance Programs.

The embrace of such testing by 
federal agencies could have a big im­
pact on businesses. Unlike abstract 
statistical argtiiiieiibi, evidence from 
direct testing has rompelllng "siac o’­
clock news" credibility, says William 
Mlianl. an attorney with Epstein 
Becker Si Green, New York. It can 
look conviudiig to a Jury In a dis­
crimination lawsuit, he adds.

Testing has long been used to 
nght housing discrimination, but its'

I itfM I

legal status in employment eases has 
been doubtful, until recently. A1994 
district-court ruling in Washington. 
D.C., coupled with the 1991 amend­
ments to tlie Civil Rights Act, allows 
testers to give evidence ahoiit their 
treatment in lawsuits seeking dam­
ages, says Avis Buchanan, a lawyer.

representing the Fair Employment 
Council of Wajhlngton, D.C., The 
nonprofit group has been a pioneer of 
testing for hiring discrimination.

CrlUcs say Itial selling up fake en­
counters, rether than looking at sta- 
tiatieal data, to teat fairness Is tanta­
mount to entrapment "In many 
ways, testing is a more intrusive ap- 
)[tiadi III ttial you have people going 
nm the worl^lare, initiating the 

process, without any intention of
working for you," says Mr. Milanl. 
“That's what many employers find 
troublesome."

Blit the EEOC says it Is counting 
on the cooperation of most busi­
nesses. "We’re hopeful that a respon­
sible testingprogram will support the 
cumpauies llidl do what tliey cau to 
avoid dlscriminatloTi and help us find 
those who are not," says acting 
EEUC Chairman Paul igasakl.

In fact, more companies are seek­
ing to test their own employees be­
fore they are tested by watchdog 
groups. The Fair Housing Oouocll of 
Greater Washington, a private, non­
profit group, last year used teeters to 
show disparate treatment of minor 
Ity shoppers by a department store 
for a report by the ADC-TV news 
magazine "20/20."

Since the report aired, several re­
tail and service businesses, as well as

empioyeo'liability insurers, have 
asked about the group's testing pro­
grams. says David Berenbaum. ejiec- 
utive director of the Fair -Housing 
Council of Greater Washington.

The FHC, in response, set up a 
separate, nonprofit consulting ser­
vice called hair Housing Partnership 
to work with the private sector. It oi­
lers model tests as well as testers lor 
various consumer transactions in the 
marketplace.

"We’re beginning to see the priva­
tization of the civil rights move­
ment." says Mr. Berenbaum. He 
says the group is working with eight 
corporations now and is in negotia­
tions with six more.

“Wouldn’t you want to make sure 
that your products are marketed con­
sistently and professionally using a 
consistent service model?" asks Mi-. 
Berenbaum. "That'.? what’s winning 
over the CEOs."
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Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question 
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell 
and Goodling to Chairmen Livingston and Rogers.

P^l»^]»’'^esters are individuals who are matched in job relevant respe^l^t differ by the characteristic 
being tested - e^, race, age, ge^c^sability or ethnicity, ^m^oyment tester program^ are- 
these^H-whiclunatched pairs o^vKsfrre are sent to apply for job openings. The ^99 budget 
request for the EEOC does not provide for the use of FY99 appropriated funds^^employment 
testers, nor will the EEOC use FY99 appropriated funds for this purpose.

|^V©Vjif\jywlr i?
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tlier directs tlie EEOC that before, any criteria are adopted, the 
EEOC shall Eubmit such criteria, no later thaw February 2. 1998, 
to both the House Appropriationa Committee and the House Edu­
cation and Worl^rce Committee for review. . . ;. . . .

The bill also incliidea language included in previous’ apprdpiia- 
/i \ non-monetaiy awards, to pnvate dtireh "" 

»aymentw to State and loc^'agmidu; az 
. reception and represehtatio ji expenses.

; ; F^KRAL COMMUMCATIONS COMMISSION ^ ‘ _
. SALARIES AND EXPENSES '

The Committ^ recommenda total budget authority of 
$187,079,000 for the Salaries and Expenses of the Federal Commu-* 
nications Commission (FCC) for fiscal year 1998, of which 
$162,523,000 is to be derived fimn oflfeettl^ fee collections. This 
wiD result in a direct appropriation of $3^56,000, a'decrea^ of 
$22,000,000 below the reipaest, and $1,000,000 below the current 
year appropriation. The recommendation provides the full request 
for the operations of the FCC due to correction of an error con­
tained in the original FCC budget submission which overestimated 
inflationary increases by $2,000,000.

T^ Committee has not provided the requested increase related 
to the cost ^ relocatog the FCC headquarters into consolidated 
new space. The fis^ year 1998 request included $30,000,000 for 
tte costs ^sedated with the relocation, and the FCC anticipates 

im ad^tional $10,000,000 will be required in fiscal year 1999. 
■i^e Committee remaina concerned that, despite the admonitions of 
the Committee for the past three years, the FCC and the General 
&rv3ces Adm^stration (GSA) have made no progress in reducing 
the costs of th^ relocation. Further, the Committee is concern^

1C to expand the total space in 
the FCC to continue to work

wic bUBUi oi uua leiocauon. rutxner, tne Uommittee is concerned dxmt recent actions by GSA and FCC to expand the total space in 
the fi^Hty. The Committee eiroects the FCC to continue to work 
to find lower cost alteratives to provide for the relocation, and toiTvi Ml jfrvviae lor me reiocaaon, ann to^mit under Section 605 of the bill to

The Committee is concerned that the FCC has not taken suffi­
cient actions to streamline and reduce its operations in response to 

landmark Telecommunications Act of 1996 (PI,. 104- 
104). Whole the Committee understands that the Commission has 
experienced a short-term increase in workload in some areas, the 
Commttee bellies that further opportunities exist b* streamline 
and downsize the Commission as a result of the de-tt;gulation of 
the industry. Therefore, the Committee encourages the FCC to re­
evaluate all of its functions, and to eliminate those unnecessary 
regulatory functions which have been reduced or eliminated by this 
Act Such actions will enable the Commission to achieve budmtary 
savings while promoting ^ater competition In the industry, and 
at the same time ^st the FCC is identifying the necessary re­
sources to provide for other agency requirements

Com^ttee is aw^e ^at wncems and questions have been 
ndsed ra^«W the au^nfy^d competence of FCC with respect 
to regulation oT adveitisW The Committee notes that Congiess 
has granted the Federal Trade Commission (FTC) the autho^ to

J4
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Susan M. Carr

02/02/98 02:26:27 PM 

Record Type: Record

To: Julie A. Fernandes/OPD/EOP, Thomas L. Freedman/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Breakout of EEOC's incremental funding request

In summary, the President's Budget recommends $279 million for EEOC, a $37 million or 15 
percent increase over the FY 1998 level of $242 million.

The Budget proposes to spend the $37 million increase as follows:

• $8 million for base programs (continuing current operations);

• $6 million to increase staff by 162, from a 1998 estimate of 2,586 to a 1999 proposed 
level of 2,748. This includes an additional 110 investigative staff to reduce the number 
of cases each investigator has to handle from 81 cases annually (FY 1997 actual figure) 
to 55 cases annually, per investigator. The fewer the number of cases each 
investigator has, the faster they can process the charges.

• $13 million for an enhanced adr program (part of a $40 million, 3-year initiative). EEOC 
would double the number of complaints sent to mediation, from an estimated 8,000 
complaints sent to mediation in FY 1998 to 16,000 complaints sent to mediation in FY 
1999 (EEOC would successfully resolve 50 percent of these cases). This is also 
highlighted as a performance goal in the President's Government-wide Performance 
Plan.

• $10 million for information technology upgrades (part of a $25 million, 3-year, 
initiative). It's difficult to quantify the impact of better technology on case processing 
time; suffice it to say, if the staff had e-mail, they may do a faster job. Also, if 
investigators could pull up information on how a case was handled in a different 
regional office, the investigator may spend less time "reinventing the wheel" in case 
development, and this could also lead faster resolution and to more consistency among 
the way cases are handled.

Message Copied To:

Michael Deich/OMB/EOP 
Theodore Wartell/OMB/EOP 
Patricia E. Romani/OMB/EOP 
Alan B. Rhinesmith/OMB/EOP 
Francis S. Redburn/OMB/EOP



Ft^OM 199V,07-23 091 3B «799 P.O;

135
Equal Emplo^'ment OppoRTUNrry Commission

SALARIES AND EXPENSES
The Committee recommendB $239,740,000 for the Salpies and 
xpensea of the Eimal Employment Opportunity CommisBion for 
seal year 1998. Tma amount is a decreaae of $6,260,000 beluw the 
:;queat, and is the seme amount provided in the current year ap- 
ropriadon.
In Fiscal Year 1997, the Committee supported additional re- 

lurces for EEOC in o;cder to address the charge caseload and its 
rowing backlog. The Committee expected that the additional re- 
lurces and implementation of new charge handling procedures 
ould have an impact on reduciDg the overall caseload of the 
EOC and would improve response time for new complaints. 
EOC’a workload information included with its 1998 budget jus- 
fieation reflects a reduction of 32,000 cases, a 30 percent reduc- 
on, in the backlog. The Committee is concerned however, that this 
ise reduction was a one-time occurrence instead of a sustained ef- 
>rt. For FY 1998, EEOC estimates it will complete 16% fewer

rat implement^ The Committee is concerned that the additional 
iSOurccB provided in fiscal year 1997, in addition to other EEOC 
isources, are being diverted from case processing to increase other 
:tivitieB, such as litigation. The Committee uno^erstands that the 
EOC currently does not trach staffing or resources eimended on 
irticnlar EEOC activities. As a result, neither the EECKl nor 
ommittee can determine the level of resources actually being 
)ent on ease processing, how this level compares to jprevious 
;ars, whether resources need to be reallocated among activities or 
Btcicts, and the prx>ductivity of case processing of various oSLees. 
The Committee expects the processing of ch^es filed with the 
EOC, including the reduction of the backlog of such charges, will 
main the EEOC’s first priority and directs the EEOC to imple- 
ent a system of identifying the level of rewurces dedicated to Qgslj 
ftivftv rttir»rt;EOC activities, su^ as litigation. The Conmut- 
further directs the EEOC to previde by Eebruary 2, 1998, a re- 
>rt identifying the levd of resources ^ing used to support diarge 
-ocessing and the level of resources being used to support litiga-
5B~actMtiesi^ --------------------- -
The Committee is also concerned that the EEOC does not have 
•edfic criteria by which EEOC determihes whether to intervene 

an ohgoi^ lawsuit, or to initiate a lawsuit alleging a similar 
aim or claims as alleged in any other -lawsuit filM against the^ 
ime defendant; The Coiumittee directs EEOC to set forth specific 
iteria for adoption by the CommissioD, &at delineate how EEOC 
ill (a) intervene in an on-going lawsuit, including how such inter- 
;ntion is in the general public interest, or (b) initiate a lawsuit 
,'ainst a defendant allBging a sunilar. cLairn 'or dalms of legal vio- J 
tions or fai^ as alleged in* any other lawsuit filed agai^ th^
jne defendant The Committee e^>ecta that these criteria

sponsiveness of the.EEOC____.
lately represented by counsel in other fore. The Committee fhr-
aximize the rest DOC to coroplainants not ade-

Wiiiii



Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question 
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell 
and Goodling to Chairmen Livingston and Rogers.

Employment testers are individuals who are matched in job relevant respects but differ by the 
characteristic being tested - e^, race, age, gender, disability or ethnicity. In employment tester 
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget 
request for the EEOC does not provide for the use of FY99 appropriated funds for employment 
testers, nor will the EEOC use FY99 appropriated funds for this purpose.



Commission on SEcmury and Cooperation in Europe

SALARIES AND EXPENSES
AppropriationB, 1998 ,
Budget estiniate, 1999 .......
Committee recommendation

$1,090,000
1.090.000
1.169.000

The Committee recommends an increase in funding for the Com- 
nussion on Security and Cooperation in Europe (Helsinki Commis­
sion) to provide for salary acljustments made in fiscal year 1998 
The fiscal year 1999 amount is $69,000 above the President’s re­
quest and the fiscal year 1998 funding level. The Committee imder- 
stands that the Commission will realize $87,500 in carryover funds.

The HelsinM Commission was established in 1976 to monitor 
compliance with the fin^ act of the Conference on Security and Co­
operation in Europe with particular regard to provisions dealing 
with humanitarian affairs.

Equal Employment Opportunity Commission

SALARIES AND EXPENSES
Appropriations, 1998 ...................................... *040 non nnn
Budget estimate, 1999 ............................................
Committee recommendation ................................................................ 253,580 000

The Committee recommends $253,580,000 for the Equal Employ­
ment Opportunity Commission in fiscal year 1999. This amotmt is 
$25,420,000 less than the request and $11,580,000 above the fiscal 
year 1998 appropriation.

The Committee expects the EEOC to use some of the increase to 
expand its use of alternative dispute resolution techniques. The 
Commttee also includes an increase of $1,580,000 which will per­
mit the agency to fund fair employment practices agencies [FEPA’s] 
at a level of $29,080,000. This should permit fimding a total of 
50,573 charge resolutions at a rate of $575. The State and local 
agenaes have experienced an increase in the number of cases, and 
nmdmg for these agencies has not increased significantly for sev­
eral years. The Committee expects the agency to use its anticipated 
^cal year 1998 carryover funds and the remainder not used for 
the above puiposes to modernize its computer systems.

The Commi^e is aware of several high profile cases involving 
the EEOC which have been the subject of media stories. 'The Com­
mittee is aware that some stories have not accurately described the 
facts of these cases. The EEOC cannot, by law, publicly discuss 
cases which are unresolved.

"Hiere is concern about two pilot projects, each costing $100,000,

of using testers m such cases. Testers are individueds who go into 
complies or agencies and apply for jobs. These individuals try to 
detentme whether a pattern of discrimination or harassment ex­
ists in these instances. The EEOC says that the agency has only 
a few tester cases pending. The EEOC is directed to provide the 
Comnuttee with a report on the completion and the finings of the 
two pilot projects. The Committee directs the EEOC not to pursue 
any policy which would use testers as a standard practice.



FOR INTERNAL USE ONLY 
NOT TO BE DISSEMINATED EXTERNALLY

CONGRESSIONAL MEETING 

EEOC’S FISCAL YEAR 1999 BUDGET REQUEST
APRIL 17, 1998

Attendees: David Frank, Committee on Education and the Workforce/Subcommittee on
Employer-Employee Relations

Mike Ringler, Subcommittee on Commerce, Justice, State and the Judiciary

Ellen Vargyas, Office of Legal Counsel
Ken Morse, Office of the Chairman
Susan Oxford, Office of General Counsel
Bill White, Office of Communications and Legislative Affairs

Purpose: To discuss the six criteria upon which Speaker Gingrich, Rep. Goodling, and
Rep. Fawell would support the 15% increase ($37 million) for the EEOC in 
fiscal year 1999. These criteria were outlined in a memorandum sent by Reps. 
Gingrich, Goodling, and Fawell to Rep. Livingston (Chairman, Committee on 
Appropriations, Justice, State, and the Judiciary) and Rep. Rogers (Chairman, 
Subcommittee on Commerce, Justice, State, and the Judiciary) on March 23, 
1998.

Criteria: 1.

2.

Improvements to the investigative and intake processes (including 
greater supervision of the process by lawyers).

A significant reduction to the backlog of cases and the length of time 
for case processing.

Consressional Concerns

The first two criteria were combined for discussion. This was done because 
Mr. Frank viewed the second criteria as how you quantify improvements made 
under the first criteria.

David Frank reiterated the concern of Congress that further improvements be 
made by EEOC in the investigative and intake processes to reduce the inventory 
of charges and to reduce the length of time for case processing. Mr. Frank 
indicated that he is receiving complaints from EEOC investigators that speak to



problems which impede case processing progress. Specifically, he is hearing 
the following:

► investigators are not able to consult with attorneys and that there 
is a separation between field administrative enforcement and legal 
units despite HQ intentions to improve attorney-investigator 
collaborations;

► case processing decisions by investigators are being held by 
supervisors for long periods of time, calling into question the 
quality of EEOC’s supervisors; and

► workload and resource inequities between the administrative 
enforcement and legal units facilitate lesser quality investigations 
(to be discussed under third criteria).

Mr. Frank indicated that it was likely that language which quantified inventory 
and case processing reductions and which institutionalized attorney supervision 
in case processing would be written in the Committee Report.

EEOC Response

It was pointed out that charge inventory reduction goals were already contained 
in EEOC’s budget justification and that these goals had been coordinated with 
and approved by 0MB. It, therefore, was unclear why additional report 
language would be needed in this area. Also, this approach appeared not to 
fully recognize the significant progress already made by EEOC in reducing its 
charge inventory (Note; Mike Ringler still expressed concern that EEOC’s 
budget justification did not directly provide goals for average charge processing 
time reductions. Instead, it only spoke to reducing the months of pending 
inventory).

In the area of attorney-investigator collaboration, EEOC staff indicated that 
enhanced cooperative efforts were underway and that we were unaware of 
investigators being unable to consult with attorneys in the field. Mr. Frank 
indicated that the preponderance of the complaints he was hearing was coming 
from EEOC offices in Texas, Oklahoma, Louisiana, and Arkansas. He was 
also receiving input from union representatives. Moreover, he was concerned 
that the message from HQ regarding attorney-investigator cooperation was not 
filtering down to all levels in the field. It was explained that this was a priority 
area for the Commission and that the formal policies he is seeking will be 
memorialized by individual offices through their Local Enforcement Plans. It 
was also explained that supervision of the process by lawyers would be



problematic in that lawyers would need competitive status in order to supervise 
staff (as opposed to the Schedule A status they currently hold), in addition to 
problems presented by relative scarcity and cost of lawyers. It was suggested 
that the terms collaboration, cooperation, or involvement be substituted for 
supervision.

Perceived Outcomes

It appears that some sort of language will be written into the Committee Report, 
but David Frank suggested it could simply reflect the 0MB goals. We are 
hopeful, moreover, that such language will recognize EEOC’s efforts to reduce 
its charge inventory and case processing times. This will provide a positive 
context from which Congress can underscore the importance for further 
improvements to the charge processing system. It also appears that the 
Committee’s language concerning “supervision” by attorneys of the charge 
process will be modified to require “enhanced cooperation” (Mr. Frank was 
most persuaded by the civil service problems). Mr. Frank also indicated that 
the recent issuance of the Charge Processing/Litigation Task Force Report 
suggests the EEOC is on the right track, and possible Committee language 
might state that the Committee expects the Commission to continue with its 
reforms reflected in the Task Force Report.

We are hopeful that the outstanding issues under these two criteria can be 
resolved.

3. A more appropriate allocation of resources to charge processing vis-a-vis 
litigation.

Congressional Concerns

David Frank indicated that this is a hold-over issue from last year and remains 
important. Mike Ringler also expressed the continuing concern the 
Appropriations Committee has regarding EEOC’s in-ability to track and report 
on how money and time is spent on both administrative enforcement and 
litigation activities. Both staffers indicated that there is a perception, right or 
wrong, among Members that litigation/intervention activities are being pursued 
at the expense of charge processing activities when there is still a tremendous 
backlog of charges.

EEOC Response

EEOC staff pointed out that current staffing ratios clearly show far more 
resources being devoted to administrative enforcement efforts. Moreover, less



than five percent of the staffing increase requested in the fiscal year 1999 
budget will be for attorneys (these attorneys are needed to assist in supporting 
all the new investigators to be hired). The pilot study to determine the amount 
of time spent by attorneys on non-litigation activities was also discussed. 
Congressional staffers are extremely interested in seeing the results of the pilot.

Perceived Outcomes

This continues to be a sensitive area. Congressional staff recognize that it’s not 
wise to develop litigation or administrative enforcement programs driven by 
numbers, but do believe the Commission must be able to track and report on 
resource allocations for each activity. This should be a component of EEOC’s 
long-term technology plans. They did express interest in seeing any 
preliminary numbers we might have on time spent by attorneys on non-litigation 
activities. Mr. Frank also stated that attorneys need to receive positive 
reinforcement for their non-litigation work. It is unclear whether language 
regarding this point will be written into the Committee Report.

4. Expanded use of alternative dispute resolution.

Congressional Concerns

Again, David Frank spoke to percepmal issues regarding an expanded EEOC 
ADR program. Congress is particularly concerned with the low employer 
acceptance rate and attributes this to employers being distrustful of EEOC staff 
who mediate cases. He seemed to suggest a direction that would limit (perhaps 
severely) the use of EEOC employees as mediators in favor of outside 
mediators. He also made clear that Congress wanted no restrictions on the 
cases that could go to mediation; all cases should be able to be mediated, 
including A1 cases. He has heard that some District Directors have been 
chastised for mediating A1 cases, inferring that legal staff want to keep these 
for litigation.

EEOC Response

EEOC staff made clear that they were well aware of and concerned with these 
issues. Staff stressed, however, the importance of not having restrictive 
Congressional language for a program in its formative stage. It was suggested 
that Congressional language depicting any kind of problem or issue with the use 
of internal EEOC mediators might prevent increased public acceptance of ADR. 
Furthermore, EEOC needs the flexibility to adjust for programmatic 
inconsistencies that wilt arise (i.e., availability of external mediators, quality of 
contract mediations, etc.). We suggested that while it might be appropriate to



track resolutions by EEOC and non EEOC mediators, it would be counter­
productive to mandate a particular mix.

We also discussed how difficult it would be to follow language which requires 
that all cases be considered for mediation. Points raised included the following: 
would this include C cases, and how would we ensure EEOC’s ability to serve 
the larger public interest in charges that implicate a policy or practice that 
affects a number of employees in addition to the charging party or parties? We 
explained, also, that most A1 cases are different since, by definition, these are 
cases that EEOC has a substantive, institutional interest in. As a result, it 
would be inappropriate for EEOC simply to accept whatever the parties agree to 
in every A1 case.

It was suggested that the EEOC could provide Congress with progress reports 
on ADR activities.

Perceived Outcomes

Congressional staff understood the problems associated with trying to craft 
language for a program yet to be fully implemented. It appears that they will be 
willing to give the Commission the flexibility it needs to implement a program, 
but will want periodic reports (Note; Mike Ringler specifically requested that 
EEOC track data and report on success rates for both internal and external 
mediators). Mr. Frank also seemed to understand why all A1 cases should not 
simply be automatically put in the mix with the B cases. However, this whole 
area will likely be the subject of further discussion.

5. Clarification of the criteria for litigation by the EEOC.

Congressional Concerns

David Frank indicated that this was also a hold-over issue from last year. Mike 
Ringler indicated that Congress needed a clearer understanding of why and 
when the Commission litigates, intervenes in lawsuits, and files parallel 
lawsuits. This is a particular concern given the fact that the Commission has 
delegated much legal authority to the field.

EEOCResponse

Discussed the criteria already in place for interventions and parallel lawsuits (a 
copy of which was already provided to both Mr. Frank and Mr. Ringler). Also 
discussed the consistency built into the process by the NEP/LEPs, and agreed to



provide a statement explaining NEP/LEP standards for deciding to litigate a 

case.

Perceived Outcomes

6.

Agreed that this issue could be handled informally.

An agreement by the EEOC not to use its scarce resources for employment 
testers.

Congressional Concerns

The Speaker must have this agreement to gain support among the majority for 
EEOC’s increased budget.

EEOC Response

EEOC staff indicated that the Commission must complete the fiscal year 1998 
testers study. Staff also clarified that in fiscal year 1999, the Commission 
would be analyzing results and that there might be a need to pursue cases 
identified through the study. We explained that this issue needed to be resolved 
with the input of Administration officials.

Perceived Outcomes

The possibility exists for an agreement to be made outside of the Appropriations 
process. A letter, for example, from the Commission to Congress agreeing not 
to use fiscal year 1999 funds on testers might be acceptable, although no one 
was committing to what an acceptable resolution might actually look like. This 
is something to discuss among all relevant parties.



CONGRESSIONAL MEETING 

EEOC’S FISCAL YEAR 1999 BUDGET REQUEST
APRIL 17, 1998

Attendees: David Frank, Committee on Education and the Workforce/Subcommittee on
Employer-Employee Relations

Mike Ringler, Subcommittee on Commerce, Justice, State and the Judiciary

Ellen Vargyas, Office of Legal Counsel
Ken Morse, Office of the Chairman
Susan Oxford, Office of General Counsel
Bill White, Office of Communications and Legislative Affairs

Purpose: To discuss the six criteria upon which Speaker Gingrich, Rep. Goodling, and
Rep. Fawell would support the 15% increase ($37 million) for the EEOC in 
fiscal year 1999. These criteria were outlined in a memorandum sent by Reps. 
Gingrich, Goodling, and Fawell to Rep. Livingston (Chairman, Committee on 
Appropriations, Justice, State, and the Judiciary) and Rep. Rogers (Chairman, 
Subcommittee on Commerce, Justice, State, and the Judiciary) on March 23, 
1998.

Criteria: /. Improvements to the investigative and intake processes (including
greater supervision of the process by lawyers).

2. A significant reduction to the backlog of cases and the length of time 
for case processing.

Congressional Concerns

The first two criteria were combined for discussion. This was done because 
Mr. Frank viewed the second criteria as how you quantify improvements made 
under the first criteria.

David Frank reiterated the concern of Congress that further improvements be 
made by EEOC in the investigative and intake processes to reduce the inventory 
of charges and to reduce the length of time for case processing. Mr. Frank 
indicated that he is receiving complaints from EEOC investigators that speak to 
problems which impede case processing progress. Specifically, he is hearing 
the following:

► investigators are not able to consult with attorneys and that there 
is a separation between field administrative enforcement and legal



units despite HQ intentions to improve attorney-investigator 
collaborations;

► case processing decisions by investigators are being held by 
supervisors for long periods of time, calling into question the 
quality of EEOC’s supervisors; and

► workload and resource inequities between the administrative 
enforcement and legal units facilitate lesser quality investigations 
(to be discussed under third criteria).

Mr. Frank indicated that it was likely that language which quantified inventory 
and case processing reductions and which institutionalized attorney supervision 
in case processing would be written in the Committee Report.

EEOC Response

It was pointed out that charge inventory reduction goals were already contained 
in EEOC’s budget justification and that these goals had been coordinated with 
and approved by 0MB. It, therefore, was unclear why additional report 
language would be needed in this area. Also, this approach appeared not to 
fully recognize the significant progress already made by EEOC in reducing its 
charge inventory (Note: Mike Ringler still expressed concern that EEOC’s 
budget justification did not directly provide goals for average charge processing 
time reductions. Instead, it only spoke to reducing the months of pending 
inventory).

In the area of attorney-investigator collaboration, EEOC staff indicated that 
enhanced cooperative efforts were underway and that we were unaware of 
investigators being unable to consult with attorneys in the field. Mr. Frank 
indicated that the preponderance of the complaints he was hearing was coming 
from EEOC offices in Texas, Oklahoma, Louisiana, and Arkansas. He was 
also receiving input from union representatives. Moreover, he was concerned 
that the message from HQ regarding attorney-investigator cooperation was not 
filtering down to all levels in the field. It was explained that this was a priority 
area for the Commission and that the formal policies he is seeking will be 
memorialized by individual offices through their Local Enforcement Plans. It 
was also explained that supervision of the process by lawyers would be 
problematic in that lawyers would need competitive status in order to supervise 
staff (as opposed to the Schedule A status they currently hold), in addition to 
problems presented by relative scarcity and cost of lawyers. It was suggested 
that the terms collaboration, cooperation, or involvement be substituted for 
supervision.



^ .

3. A more appropriate allocation of resources to charge processing vis-d-vis 
litigation.

Congressional Concerns

David Frank indicated that this is a hold-over issue from last year and remains 
important. Mike Ringler also expressed the continuing concern the 
Appropriations Committee has regarding EEOC’s in-abilitv to track and report 
on how money and time is spent on both administrative enforcement and 
litigation activities. Both staffers indicated that there is a perception, right or 
wrong, among Members that litigation/intervention activities are being pursued 
at the expense of charge processing activities when there is still a tremendous 
backlog of charges.

EEOC Response

EEOC staff pointed out that current staffing ratios clearly show far more 
resources being devoted to administrative enforcement efforts. Moreover, less 
than five percent of the staffing increase requested in the fiscal year 1999 
budget will be for attorneys (these attorneys are needed to assist in supporting 
all the new investigators to be hired). The pilot study to determine the amount 
of time spent by attorneys on non-litigation activities was also discussed. 
Congressional staffers are extremely interested in seeing the results of the pilot.

Expanded use of alternative dispute resolution.

Congressional Concerns

Again, David Frank spoke to perceptual issues regarding an expanded EEOC 
ADR program. Congress is particularly concerned with the low employer 
acceptance rate and attributes this to employers being distrustful of EEOC staff 
who mediate cases. He seemed to suggest a direction that would limit (perhaps 
severely) the use of EEOC employees as mediators in favor of outside 
mediators. He also made clear that Congress wanted no restrictions on the 
cases that could go to mediation; all cases should be able to be mediated, 
including A1 cases. He has heard that some District Directors have been 
chastised for mediating A1 cases, inferring that legal staff want to keep these 
for litigation.

EEOC Response

EEOC staff made clear that they were well aware of and concerned with these 
issues. Staff stressed, however, the importance of not having restrictive



Congressional language for a program in its formative stage. It was suggested 
that Congressional language depicting any kind of problem or issue with the use 
of internal EEOC mediators might prevent increased public acceptance of ADR. 
Furthermore, EEOC needs the flexibility to adjust for programmatic 
inconsistencies that will arise {i.e., availability of external mediators, quality of 
contract mediations, etc.). We suggested that while it might be appropriate to 
track resolutions by EEOC and non EEOC mediators, it would be counter­
productive to mandate a particular mix.

We also discussed how difficult it would be to follow language which requires 
that all cases be considered for mediation. Points raised included the following: 
would this include C cases, and how would we ensure EEOC’s ability to serve 
the larger public interest in charges that implicate a policy or practice that 
affects a number of employees in addition to the charging party or parties? We 
explained, also, that most A1 cases are different Since, by definition, these “are 
cases that EEOC has a substantive, institutional interest in. As a result, it 
would be inappropriate for EEOC simply to accept whatever the parties agree to 
in every A1 case.

It was suggested that the EEOC could provide Congress with progress reports 
on ADR activities.

5. Clarification of the criteria for litigation by the EEOC.

Congressional Concerns

David Frank indicated that this was also a hold-over issue from last year. Mike 
Ringler indicated that Congress needed a clearer understanding of why and 
when the Commission litigates, intervenes in lawsuits, and files parallel 
lawsuits. This is a particular concern given the fact that the Commission has 
delegated much legal authority to the field.

EEOC Response

Discussed the criteria already in place for interventions and parallel lawsuits (a 
copy of which was already provided to both Mr. Frank and Mr. Ringler). Also 
discussed the consistency built into the process by the NEP/LEPs, and agreed to 
provide a statement explaining NEP/LEP standards for deciding to litigate a
case.



6. An agreement by the EEOC not to use its scarce resources for employment 
testers.

Congressional Concerns

The Speaker must have this agreement to gain support among the majority for 
EEOC’s increased budget.

EEOC Response

EEOC staff indicated that the Commission must complete the fiscal year 1998 
testers study. Staff also clarified that in fiscal year 1999, the Commission 
would be analyzing results and that there might be a need to pursue cases 
identified through the study. We explained that this issue needed to be resolved 
with the input of Administration officials.
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Record Type: Record

To: Julie A. Fernandes/OPD/EOP
cc:
bcc:
Subject: Re: EEOC update

M-o,
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I spoke with Rep. Pavne's staff and Leader Gephardt's staff regarding the possible CBC letter, and 
we all concurred that a final version of any such letter should not be released until the 

^Administration has the opportunity (1) to clarify what the Republicans are asking for, and (2) to 
brief Payne, Dixon and other key Democrats concerning the Republican position and the 
Adminstration's view of that position. Payne is the point Member for developing such a letter.
Also, apparently there was a meeting earlier this afternoon among representatives of the civil rights 
community; their reaction will likely impact the potential CBC letter. Has anyone gotten any 
feedback on that meeting?
Julie A. Fernandes

^ Julie A. Fernandes
^ 06/22/98 07:29:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update 

All:
Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to 
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $ 
front, he told her that the appropriators had not settled on a figure. One of the big issues is the 
part of the increase ($9 million) that is slated to improve technology at the agency. According to 
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its 
technology improvements (computers; e-mail; legal data bases) using discretionary dollars in the 
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further 
indicated that the agency should get "a big chunk" of the rest 
($28 million).

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as 
soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting oonfcronoe 
language on this. Given this delay, he indicated that they could push back the date by which he 
would want to know whether we had a deal on testers (they had originally talked about a July 1st 
deadline).
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Maria Echaveste 06/23/98 09:17:17 AM

Record Type: Record

See the distribution list at the bottom of this message 
Minyon Moore/WHO/EOP, Marjorie Tarmey/WHO/EOP

To: 
cc: 
bcc:
Subject: Re: EEOC update ^

I spoke with Nancy Zirkin last night who was on the phone call with the civil rights groups in the 
afternoon-Dthey don't understand why EEOC went down the path it did other than the abused 
child syndrome (sort of like INS-they are always being kicked, so they move very cautiously hoping 
to avoid getting kicked again); 2) they (LCCR) are planning to send a letter to the committee 
outlining their concerns with Gingrich's objections (not all of them--testers is the most impt, but 
they are also worried about the directive that more resources be dedicated to charging processes 
and less to litigation); 3) they know we are not settled on the other issues 4) she indicated that it 
certainly was a good strategy to try to avoid a rider but they are still really upset with EEOC and 
want to know who at the White House was minding the store and what does the white house do 
when an agency takes steps that perhaps (they hope in this case) the White House is not in favor 
of -- she thought doing a small meeting with folks later in the week so they could tell us their views 
would be helpful- so what do you all think? And where are we?
Julie A. Fernandes

Julie A. Fernandes 
06/22/98 07:29:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update 

All:
Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to 
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $ 
front, he told her that the appropriators had not settled on a figure. One of the big issues is the 
part of the increase ($9 million) that is slated to improve technology at the agency. According to 
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its 
technology improvements (computers; e-mail; legal data bases) using discretionary dollars in the 
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further 
indicated that the agency should get "a big chunk" of the rest 
($28 million).

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as 
soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting conference 
language on this. Given this delay, he indicated that they could push back the date by which he



would want to know whether we had a deal on testers (they had originally talked about a July 1st 
deadline).

Julie
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Martha Foley/WHO/EOP 
Broderick Johnson/WHO/EOP 
Elena Kagan/OPD/EOP 
Maria Echaveste/WHO/EOP 
Edward W. Correia/WHO/EOP
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Julie A. Fernandes/OPD/EOP 
Elena Kagan/OPD/EOP 
Edward W. Correia/WHO/EOP 
Broderick Johnson/WHO/EOP 
Martha Foley/WHO/EOP
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Record Type: Record
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To: Maria Echaveste/WHO/EOP 
cc: See the distribution list at the bottom of this message
bcc:
Subject: Re: EEOC update ^

V/. p
lesbdge o , .
(JUAy'h'i (A^ ^ ^

I certainly think such a meeting would be helpful, although given the fact that there apparently are f\
more issues at play than just testers, I think we need a clearer sense of what the EEOC and the A ^
Republicans think they have worked out on the other five Gingrich conditions. Martha Foley is (^^pVLLTei^ 
talking with Livingston's lead approps. staffer to try to get specific language on those other ssues.
I guess what I'm suggesting is that we convene the small group meeting suggested by Nancy Z. ^

later in the week after we have a clearer idea of the status of all the issues. As long as the 
Commerce-Justice subcommittee mark won't contain any riders on EEOC (and we have good 
indications that it won't) we should use this opportunity to fully vet all of this with the EEOC, the 
Hill and the civil rights groups. I strongly suggest that we discourage any imminent letters from the 
groups or from the Black or Hispanic Caucuses that might entice the Republicans to include a rider 
now.
Maria Echaveste Wi joy>

as sUff
■m e £e>C d

Maria Echaveste 06/23/98 09:17:17 AM

Record Type: Record
U/l(/ fp>Uc^

See the distribution 
Minyon Moore/WHO/EOP, Marjorie Tarmey/WHO/EOP

To: 
cc: 
bcc:
Subject: Re: EEOC update ^

list at the bottom of this message
l/EOP. Mariorie Tarmev/WHO/EOP , , C V ; / L /

I spoke with Nancy Zirkin last night who was on the phone call with the civil rights groups in the 
afternoon-1 )they don't understand why EEOC went down the path it did other than the abused 
child syndrome (sort of like INS-they are always being kicked, so they move very cautiously hoping 
to avoid getting kicked again); 2) they (LCCR) are planning to send a letter to the committee 
outlining their concerns with Gingrich's objections (not all of them-testers is the most impt, but 
they are also worried about the directive that more resources be dedicated to charging processes 
and less to litigation); 3) they know we are not settled on the other issues 4) she indicated that it 
certainly was a good strategy to try to avoid a rider but they are still really upset with EEOC and 
want to know who at the White House was minding the store and what does the white house do 
when an agency takes steps that perhaps (they hope in this case) the White House is not in favor 
of - she thought doirTgj,smafrrneeting with folks later in the week so they couTdleTTus their 
would be helpful-/s8what do you all think? And where are we?
Ju]ie~AT'FerTiarrdt

■/uA
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^ Julie A. Fernandes
^ 06/22/98 07:29:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update 

All:
Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to 
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $ 
front, he told her that the appropriators had not settled on a figure. One of the big issues is the 
part of the increase ($9 million) that is slated to improve technology at the agency. According to 
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its 
technology improvements (computers; e-mail; legal data bases) using discretionary dollars in the 
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further 
indicated that the agency should get "a big chunk" of the rest 
($28 million).

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as
soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting eonforonoe^-^^^o<dt'

language on this. Given this delay, he indicated that they could push back the date by which he
would want to know whether we had a deal on testers (they had originally talked about a July 1st
deadline).

Julie

Message Sent To:

Martha Foley/WHO/EOP 
Broderick Johnson/WHO/EOP 
Elena Kagan/OPD/EOP 
Maria Echaveste/WHO/EOP 
Edward W. Correia/WHO/EOP

Message Sent To:

Julie A. Fernandes/OPD/EOP 
Elena Kagan/OPD/EOP 
Edward W. Correia/WHO/EOP 
Broderick Johnson/WHO/EOP 
Martha Foley/WHO/EOP



Message Copied To:

Julie A. Fernandes/OPD/EOP 
Elena Kagan/OPD/EOP 
Edward W. Correia/WHO/EOP 
Martha Foley/WHO/EOP 
Minyon Moore/WFIO/EOP 
Marjorie Tarmey/WHO/EOP



Pursuant to discussions with Committee Members and Staff, the Equal Employment Opportunity 

Commission confirms that it will not use FY 199^flinds to operate employment tester programs. 

Testers are individuals who are matched in job relevant respects but differ by the characteristic 

being tested, e.g., race, age, gender, or ethnicity. Employment tester programs are those in which 

testers are sent to apply for job openings and the information generated is reviewed to determine 

whether employment discrimination may have occurred. Existing contractual obligations will be 

fulfilled. The Commission may expend FY 1999 appropriated funds to analyze the results, 

including reports, of such contracts.
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^ Julie A. Fernandes
^ 03/04/98 11:57:11 AM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC hearing

Elena,
At the EEOC hearing yesterday, Gingrich made a very strong statement opposing class actions, 
pattern or practice cases and testing. Gingrich's rhetorical push was toward using enforcement 
money to handle cases of "actual victims" of discrimination, rather than "creating cases" (testing) 
or class actions. He did seem to concede, however, that testing could be warranted where there 
were strong indications (unclear what the threshold would be) that the employer might be 
unlawfully discriminating.
Igasaki (acting EEOC chair) made clear that though the agency was in the middle of a small pilot 
program to determine how best to use testing in the employment context, their FY99 budget 
request did not include any money for testers.

jf



^ Julie A. Fernandes
^ 03/04/98 06:02:47 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC

Elena,
As a result of yesterday's hearing, EEOC believes that there is an opening to work with Gingrich's 
staff to secure their budget request. They want to get our leg. person working with them to direct 
the effort. Who would that be?

Also, there is the knotty question of testing. According to Fawell (in a conversation with Igasaki 
(Acting EEOC Chair) after the hearing) the Republicans want the agency not to spend any money 
on testing in FY99. As you know, the EEOC has a testing pilot program that is supposed to be 
completed by the end of this fiscal year. They had no plans to do any more with this program 
during FY99, and there is nothing in the President's FY99 budget for testing programs for the 
EEOC. However, the agency had anticipated spending some time after the pilot is finished 
analyzing the results and doing long term planning for next steps, if any. So, in addition to leg. 
help, they want some guidance about the general parameters of our view of making some kind of 
deal on this.

Until they complete this year's pilot, the EEOC won't even know if they can run an effective 
employment testing program. It does not, therefore, seem a big concession to agree that the EEOC 
will not spend money on testing during FY99, as long as we do not in any way signal that testing is 
not a legitimate tool for effective civil rights enforcement. Of course, the attack on testing at the 
EEOC could be the prelude to a similar attack at HUD. HUD does have $10 million in the FY99 
budget to develop and implement a nation-wide housing rental and sales testing program. I have 
not heard anything about a strategy to go after this.

julie



^ Julie A. Fernandes 
^ 04/15/98 11:45:38 AM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC

Elena,

FYI. Yesterday, I met with folks from the EEOC and WH Leg. Affairs (Tracey Thornton and Martha 
Foley) to discuss our legislative strategy for obtaining passage of the President's proposed increase 
in funding for the EEOC. According to both the EEOC and the Leg. folks some of his strings could 
prove contentious - depending on the particulars of the language or commitments the Republicans 
want. Martha expressed concern that the Republicans might want to include limitations on the 
ability of the agency to bring certain kinds of cases, etc. EEOC staff is meeting with Rogers and 
Fawell's staff (and possibly some Dems) on Friday to better determine where they are headed. 
After that meeting, we should know more.

Julie



^ Julie A. Fernandes 
^ 05/07/98 11:03:21 AM

Record Type: Record

To:

cc:

Martha Foley/WHO/EOP

Subject: EEOC legislative effort 

Martha,
I spoke this morning with Pat Crawford from Congressman Payne's office. The Congressman is 
very concerned about Gingrich's "tester" condition re: EEOC funding. Payne is both concerned that 
the Reps, may want to define what are acceptable enforcement tools for the agency and that this 
may be a way for them to set a precedent that would impact other agencies (like HUD and OFCCP 
at Labor). According to Pat, Congressman Payne has had conversations with Gephardt and Obey 
about this (to make them aware of the concern).

As you know, EEOC is trying to figure out the specifics of Gingrich's condition re: testers. As far 
as 1 know, they do not know more than they did when we last met. However, it still may be worth 
it for us to talk with Dem. staff to get them engaged in the issue. This wouldn't be an attempt to 
escalate; rather, to ready other members in case Gingrich presents us with an option (like a 
statutory prohibition) that would likely be unacceptable. I think that we should try to manage this 
legislative effort, rather than leave it to EEOC. Pat has suggested that we talk to: Gephardt, Obey, 
John Lewis, Julian Dixon, DeLauro and Sabo. I'm not at all sure that this is the right list, though 
the first three seem key.

Please let me know whether this sounds like a good plan. Thanks.

Julie



Julie A. Fernandes
05/21/98 03:44:31 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC leg. strategy

Elena,
FYI. According to the EEOC, Republicans in the House continue to assert that support for the 
proposed increase in the EEOC budget is contingent upon the EEOC's agreement not to fund the 
use of employment testers. They were told by Fawell's staff that for Gingrich this is still a "line in 
the sand." To date, EEOC has not gotten more specific information about the conditions requested 
by Gingrich.
Next Thursday at 2:00pm in Room 476, I plan to convene a meeting with WH Leg. Affairs (Martha 
Foley, Tracey Thornton, and Broderick Johnson) and EEOC legal and legislative staff to develop an 
effective legislative strategy. Eddie Correria from WH Counsel's office will also participate.

Julie



^ Julie A. Fernandes
^ 06/17/98 04:02:17 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEOC

Elena,
FYI. After a meeting today between civil rights enforcement agencies and the CBC, Eleanor Holmes 
Norton asked Bill White (leg. affairs from EEOC) why the EEOC had not made a deal with the 
Republicans on testers. Bill let her know that this was a WH issue. Rep. Norton then indicated 
that she may want to contact someone here to discuss.
As you know, the EEOC has worked out agreements with the Reps, on the other five points that 
Gingrich outlined in his testimony at the oversight hearing. Also, we (EEOC and us - including 
Counsel's office and Leg. Affairs) have discussed offering a letter from EEOC to Fawell indicating 
that the agency would not use FY99 appropriated funds to employ testers. Ellen Vargyas (legal 
counsel EEOC) has had very preliminary discussions with Fawell's staff about this possibility. Also, 
Martha Foley and Broderick Johnson have been talking the Dems, over the past couple of days to 
better determine our strength on this issue.
Tomorrow morning (Thurs.) at 10am, Broderick, Martha, Eddie Correia, Susan Carr (0MB) and I are 
having a conference call to finalize where we are with the Dems. and Reps.

Julie



^ Julie A. Fernandes
^ 06/17/98 05:00:19 PM

Record Type: Record

To: Martha Foley/WHO/EOP, Broderick Johnson/WHO/EOP, Edward W. Correia/WHO/EOP

cc:
Subject: EEOC

FYI. Eleanor Holmes Norton just called me. Her understanding (she says from Igasaki) was that we 
(the WH) were preventing the EEOC from sending a letter to Fawell re: testers. I tried to explain to 
her that it was not clear to us that a letter from EEOC stating that they would not use FY99 money 
to employ testers would suffice to get the Republicans' support (without a rider or report language). 
I also let her know that though we were certainly considering a letter, we were trying to be careful 
not to in any way indicate a lack of support for testers. Also, I strongly reinforced to her that we 
share her goal of getting the $37 million. She was having none of it. Norton is convinced that if 
the issue of testers comes to the floor, we will loose and that we should make whatever 
compromise is necessary to get the money.



► Julie A. Fernandes 
06/18/98 01:15:33 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc; Laura Emmett/WHO/EOP
Subject: EEOC - update and question

Elena,
Ellen Vargyas (EEOC legal counsel) had a conversation with Fawell's staffer (David Frank) this 
morning. The CJS appropriations subcommittee folks + the Speaker's folks have authorized him to 
begin discussions with EEOC about a letter as compromise. As long as they are assured that EEOC 
is trying to work with them on this in good faith, they will not include any "no tester" legislative 
language at the subcommittee mark-up (next Tuesday). Frank indicated that: (1) the letter should 
not indicate why a compromise is being made; and (2) there may also want report language that 
the issue of testers was resolved with a letter from EEOC.

Frank would like resolution on the letter issue by July 1st. The full committee mark-up could be as 
early as July 14th. Ellen is going to begin to work on a draft letter; however, Frank was still not 
clear on whether they would be satisfied with a committment to not employ testers with FY99 
money or whether they would also want to preclude the agency either from using FY99 money 
(staff time, really) to analyze their pilot OR from bringing cases that are based on tester evidence.
It is also not clear what precisely the "quo" would be on this deal - an agreement that Gingrich 
(and others) would support the full appropriation? plus an agreement of no rider and no language?

According to Don Payne's staffer (ranking member on the authorizing subcommittee), Payne has 
had conversations with Dixon, Stokes, Clay , Lewis and Gephardt to inform them of the issue and 
that he is engaged. Payne's general position is; (1) we can defeat a "no tester" rider in the House; 
and (2) Congress should not dictate to agencies how best to enforce the law. Payne's staffer's gut 
is that he would be opposed to any compromise on testers. Rep. Norton has strongly indicated 
that she does not want a floor fight on testers. Her position is that we would lose, so we should 
(as quickly as possible) have EEOC send a letter to Fawell assuring no use of testers.

Martha and Broderick want to spend a little more time today figuring out whether Payne or Norton 
has a better read on our strength in the House (including a better read on the CBC folks) and on 
what the Dem. rxn. would be to a compromise. They are still of the view that we will either end up 
with a letter that does not signal a lack of faith in the testing enterprise OR with a rider on the 
appropriations bill that we fight on the floor.

Martha and Broderick would like us (DPC) to call a meeting tomorrow to finalize the 
Administration's view on the balance between getting the money and the issue of testers (in the 
context of the broader CJS appropriations bill, the PIR, etc.). They recommend that this meeting 
include: DPC (us) , Leg. Affairs (Martha & Broderick); COS (Maria?); Counsel (Eddie and/or 
Chuck?); and PIR (Judy). Should I ask Laura to set this up? Are there others that should be 
included? Thanks.

Julie
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FINAL VOTE RESULTS FOR ROLL CALL 133
(Republicans jn roman; Democrats in iialic, Independents underlined!

HR 6 RECORDED VOTE 6-MAY-1^98 
AUTHOR(S): Riggs of California amendment 
QUESTION: On Agreeing to the Amendment

AYES 1 NOES PRES NV
i^pUbLican 166 55 6
DEMOCRATIC 5 193 7
INDEPENDENT 1
Totals 17,1 249 13

— AYES 171 —

Aderholl I'rehnghuysen Nethercutt
Archer Gallcgly Northup
Armey Gansice Norwood
Bachus Gekas Oxley
Baesler Gillmor Packard
Baker Gingrich Pappas
Ballenger Good latte Parker
Barr Good ling Paul
Bartlett Goss Paxon
Dartoii Graham Pease
Bass Granger Peterson (PA)
Bcrcutcr Greenwood Petri
Bilbray Gulkneehl Pickering
Biliralds Hall CiX) Ibtts
Bliley Hansen 1 Porn bo
Blunt Hasten Poner
Boehner Hastings (WA) Portman
Bono Hayworth Ramslad
Brady Heflcy Riggs
Bryant Herger Riley
Bunning Hill Rogan
Burton Hilleary Rogers
Callahan Hoekstra Rohrabaeher
Calvert Horn l^.oukema
Camp Hostettler Royce
Campbell Hulshof Ryun
Canady Mimter Salmon
Cannon Hulehinson 1 Scarborough

1 of4
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The Final Votcii in Vote type formnt for Roll Coll 133 liUp.//tlLiK.vireb.liyusc.gov/i;gi-bin/voti;.cAc7ycar=1998&rollnumber=133

Chabol Hyde SchaUer, Hob
Chambliss Injjlis Sensenbrenner
Chenoweth 1 stock Sessions
Coble Jenkins Shadegg
Ciolmm Jolmson, Sam Shaw
Collins Jones Shimkus
f !timbesl Kasich, Smith (NJ)
Cook Kim Smith (OR)
Cooksey K.ingston bmilli (TX)
Cox Knollenberg Smith, Linda
Crane Kolbe Solomon

Crapo I.,atham Spence
Cubin Lewis (KV) Slccmis
Cunningham Linder Stump
Deal l.ipinslci Siinimii

DeLay Livingston Talent
Doolittle LoDiondo Tauzici

Dreier l.,Licas Taylor (MS)
Duncan Manzullo i aylor (NC)
puim Matsui Thomas
tlirlicii McCollum riiombeiiy
F.merson McCrery Thtine
F.veretl McHugh liahrl
Ewing Meinnis Wamp
Fawcll McIntosh Weldon (I L)
Foley McKeon Weller

Fnssella Metcalf WJiittield
I'owler Mic.3 Wicker

ivinnks (NJ) Miller (I'L) ^ Young (I'J.) ]

NOtS 249 —
.4 herernmhie ThUriOH) Olvar
Ackerman Hamilton Ortiz
Allen Harman Owens
Anclrewx Hefner nollone
Haldacci Hilliard Pascrcll
tlarcia Hinchey Pastor

Barrett (NE) Hinojosa Payne

Barren (Wf) Hobson Pelnsi

Hecerra Holden Peterson (MN)
Bentsen lioolcy Wcletl

2 of 4
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Herman | Houghton Pomeroy
Berry Hoyer Poshard
Bishop Jackson (IL) ] Price (NC)
\Bla^aJevich .Jackson-Lee (IX) \ Pryce (OH)
Blumenauer Jefferson Quinn
Boehlert John Rahall
Bonilla Johnson (CT) Rangel
YBonior Johnson (WI) Redmond
Barski Johnson, E B. Regula
Boswell Kanjorski Reyes
Boucher Kaptur Rivers
Boyd llKelly | Rodriguez
Brawn (CA) Kennedy (MA) Roemer
Brawn (FI.) Kennedy (HI) Ros-Lehtinen
Brown (OH) Kennelly Rothman
Burr Kildee Roybal-Allard \
Buyer Kilpatrick Rush
Capps Kind (Wl) Sabo
Cardin King (NY) ^ Sanchez \
Castle Kleczka Sanders
Clay Klink Sandlin
Clayton Klug S^brd
Clement Kucinich Sawyer
Clyhurn LaFalce Saxton
Condit LaHood Schumer
Conyers Lampson Scott
Costello Lantos Serrano
Coyne Largent Shays
Cramer |LaTourette Sherman
Cumminf^s Lazio Sisisky
Danner Leach \/ Skeen
Davis (FL) Lee Skelton
Davis (If.) Levin Slaughter
Davis (VA) v/ '1 Lewis (CA) Smith (Ml)
DeFazio Lewis (GA) Smith, Adam
IJeGette Lof^ren Snowbarger ]
Delahunt Lowey Snyder \
DeLaura Luther Souder \/
Deuisch Maloney (CT) Spratt
Diaz-Balart Maloney (NY) Stabenow
Dickey Manton Stork

3of4
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Dicks 1 Mar key Stenholm
Dingell Martinez Stokes
Dixon Mascara Strickland
Doggelt 1 McCarthy (MO) Stupak
Dooley McCarthy (NY) Tanner
Edwards MbDade Tauscher
lElers McDermott ~| Thompson
Engel McGovern Thurman
English McHale Tierney
Ensign McIntyre Torres
Eshoo McKinney Towns
'Etheridge Meehan Trajicant
Evans Meek (FL) Turner
Farr Meeks (NY) Upton
Fattah Menendez Velazquez
Fazio Miilender-McDonald Vento
Filner Miller (CA) Visclnsky
Forbes / Minge Walsh
Ford Mink Waters
Fox Moakley Watkins
Frank (MA) Mollohan Watt (NC)
Frost Moran (KS) Watts (OK)
J-'urse Moran (VA) Waxman
Gefdenson Morelia x/"' Weldon (PA)
Gephardt Murtha Wexler
Gibbons Myrick Weygand
Qilchrest Nadier White
Gilman s/ Neal Wise
Goode Ney Wolf v/'
Gordon Nussle Woolsey
Green Oberstar Wynn
Gutierrez obey Young (AK)

- NOT VOTING 13 —
Bateman Hastings (FL) Shuster j
Carson McNulty Skaggs
Ciu’istensen Neumann Yates \
Doyle Radanovich
Gonzalez wSchaefer, Dan

4 of 4
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The Final Votes in Vote typo format lor Roll Call 133 hltp://clcrkwcb.lioo3c.gov/t(;i*bin/vote,cxc?ycar-199R&iulliiiiiMbcr=133

AAFINAL VOTE RESULTS FOR ROLL CALI. 1.33
(Republiomis in roman; Democrats in lludc; Independents nnrlor1inc(| i

H R (» RJK'ORDED VOTE (i-MAY-1998 
Al}TIIOU(S): Riggs ol‘California amendment 
QUESTION; On Agreeing to the Amendment

1 AYKS NOES I'KKS INV
KhrilHMCAN 166 55 6
DEMOCRATIC 5 193 7
INDF.PENDEN'r 1
TOTALS m 249 J3

AYES 171-

Aderbolt J'reliugliuysen Netiiercutt
Archer Gnllcgly Northup
Amicy Ganske Norwood
Bacluis Gekas Oxley
Briesler Gillmor Packard
Baker Gingrich Pappas
Ballcngcr Goodlalle Parker
Burr Goodling Paul
Hnitlelt Goss Paxon
Flarton Graham Pea-se
Bass Granger Peterson (PA)
Bctcutcr dieciiwoud Petri
Bilhray Gulknecht Pickering
BiUrakis Hall (TX) Pitts
Bliley Han.scn Pnmho
Blunt Haslcrt Porter
Boehner Hasiillgs iWA) I'nitman
Bono Hayworth Ramstad
Brady Riggs
Bryant Hcrgcr Riley
Bunning Hill Rogan
Burton Hillcary Rogers
Callahan HoekGt,f.T Rohrubachcr
C.alvc.rt IToiji Rimkciiia
Camp Hostcttlcr Koyce
tiamphell Hul.shoi Pyiin
Canady Hunter Salmon
Cannon ITutchin.son Scarborough

I of<l
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TIjc I-iuiil Vulcs ill Vole type Ibniuil for Roll Call 133 imp://clerkwcb.house.Kov/ci:i-bi.n/vote.cxcYycaT=lvyi<&roiiinimber=l33

(.Ibnbol Hyde Schaffer, Bob
ChamblisB IngU.'; Sengenbrenner
ClienoNvclh Istook Sessiuns
CA)ble Jenkins Sh.adcgg
Coburn Jolinson, Sam Shaw
Coll Ins Jones Sliimkug
Combc:-il Kagich Smith (NJ)
Cuok Klui Smitli (OR)
^'ooksey Kineston Smith ( I X)
Cox Knolle.nberg Smith, I.inda
Crone Kolbc Solomon
Cldpu Lulliaxii Spence
Cubin Lewis (KY) St.e.arns
Cunninyhom Innder Sumip
Deal Lipinski Sununu
DcLiiy Livingston Talent
Doolhtle LoBiondo Tauzin
1JreipT 1, liras Taylor (MS)
Duncan Manzullo Taylor (NC)

Dunn Matsui fhoilltLS ~~

Elirlich McCollum Thornberry
Kmersion Mc( !rnry .1 Inine
Everetl ^^cHugh Tialul
Ewing Melnnig Wamp
Fa well Meliilusli Wcklun (FL)
Foley McKeon Weller
Fossclla Metcalf WKiUreld
Fowler Mica Wicker
F'raiik.s (N.I) Millci (FI.) Young(FL)

— NOES 249 —
Abercrombie Hall (Oil) Olver
Acker mun Humilkm Orliz
Allen Harman TTwens
AndrcM's Hepier Pallone
BalJaeci Hilliard Pascrell
Lkvxia Hiticlicy PuAlor

Barrett (NE) Hinojosa Payne
Hnrre.ll (W!) hfnbsnn Pp.losi
Becerra Holden Peierson (MM)
Bentjen f lonley I'kkcll

3 of 4 5/7/98 11:22 AM
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Tlic riiiul Voles in Vote Lypu Ibrmin for Roll Call 133 tiitp://clerkweb.liouse.gi)V/fui.bin/vote.exe7ycar=1998&mllmimher=n3

\Herman Hnughlcm t- Pomeroy
\Berry Hoyer Poshard
\Bishop Jackson (IJ.) Price (NO
\BliiKujcvich Jackson-lee (TX) Fryce (OH)

Jefferson fjjuinn
IHnehlert John liahall
|Elonilla Johnson (CT) t"' Rangel
\Bonior Johnson (Wf) Redmuiiil
\Jiorski Johnson. E. B. Regula

1 .Knnjorski Reyes
^Bmichcr Kaptur Rivets
\B<m/ Kelly R(/driyuez
[Brown (CA) Kennedy (MA) Roeiner
\Brown (FLI Kennedy (HD Kos-l ehtinen
\HroM:n (OH) Kennelly Rothman
|Burr Kildee koyhal-Allard
1 Buy Cl Kilfjalrick Rush
\C.apps Kind (m) Saha
\Cnrciin King (NY) Sattchez
1 Castle Kleczka Sanders
[Clay Klink Bundlin
\c:iayion Klug Sanford
[(..lKnuj.nl Knrinir.h lawyer
\Clyburri LaFalcc Saxton
[Condit Lallood Schumer
[Conyer.s Lampson Scott
[Co.ytFlIo l.rintos Serrano
|('.'(5y«e Largent Shays w'
[Cramer LaTourette Sherinati
\Cumrnw)fs Laau Stslsky
\l.)anner 1 .each v' Skeen
|Dmv\ (FL) Lee Skelton
|Z)fn.'Cv (Jl) Levin Slauphlcr
IDMvis (VA) t/- Lewis (CA) Smith (Ml )
[I'Je Fazio Lewis (GA) Smidi Adam
\De(.!elte I.offfren Snowbarger
[Delahunl Losvey Snyder
[DcLuuro Luther Souder
[Lkrutsch .Maloney (CT) Spralt
[Iliaz-Balarl Maloney (NY) SlahenoMi
|n>ickcy Manton Stark
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ilK l-'inal Voles in Vote type fornint for Itnll Cfill 1?^ littp;//clcrku(eb.liouse.gov/c|ii-bin/vote.exe?year-lW8&rollnuOTbct'"133

Dicks Markcy Stenholrn
Dingell AJartinez Stokes
Oixvn Mascara Strickland
Doggeif Met.arthy (MU) "Stupak
Dooky McCarthy (NY) Tanner
LUtwards McDadc Tau.scher
Ehlcfs McDermott Thompson
Engel McGovern Thurman
t;.ngli.sh Mcllale Tierney
Ensign McIntyre Torres
Eshuo McKinney Towns
Elheridgc Meehan Traficanl
Evans Meek (Ff.) rumor
h'arr Meeks (NY) Upton
FalUih Menendez Velazquez
f'luiv Millemler-McDonald Venro
Filner Miller ((A) Visciosky
Forbes Mingc Walsh
Fan) Mink Waters
fox Maakley Watkins
Frank (MA) Mollohan Wall (NQ
hrost Moran (KS) Watts (UK)
Fur sc Moran (FA) Waxman
GcJJcnson Mold la Wddoil (PA)
Gephardt Murtha Wexler
(.iibbons Myrick Weygand
Gilchrcst Nadler White
Gilman Neal Wise
Goode Ney Wolf /
(jordon Nussic Wootsoy
Green Oberslar Wynn
Gutierrez Obey Young (AK)

-MOT VOllINC; 13 —

Bateman Hastings (FL) Shuster
Car.son McNulty Skaggs
Cliiiblciiscu Ncuuitmii Yates
Doyle Radanovich
Gonzalez Schaefer, Dan

4 of 4 5/7/98 11.22 AM
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SENT BY:OCLA 6-17-98 : 5:04PM EEOC- 94565581 '1! 2
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Senate of the Legislature ot theState ot Michigan; Lo Che Committee on Appropriations,

SENATE RESOLUTION NO. 172

i i» strongly conmitted Lo equality ot opportunitv inbody working to put thin oomStmeni into notion 1^0^^

reSirces^to^thsM^in^'^-l^^?®^ practices. The EEOC needs to direct its
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The Honorable Paul Igasaki
Chairman —•----------------- - -— - - - ---------------------------r
U.S. Equal Employment Opportunity Commission 
1801 L Street, N.W.
Washington, D.C. 20507

Dear Chairman Igasaki:

I write to you today about a matter that has only recently come to my attention but is of 
significant potential concern. It has recently been reported that the EEOC and the Department 
of Labor’s OFCCP are working on a Memo of Understanding (MOU) that would give OFCCP 
the authority to seek damages under Title VII and the Equal Pay Act, a power OFCCP 
currently lacks. Apparently, the MOU would permit the OFCCP to serv'e as the "agent" of 
EEOC when it finds cases of “egregious discrimination" and wants to seek damages (where 
currently it would refer the case to EEOC). It is my understanding that under the 1991 Civil 
Rights Act, the EEOC can seek compensatory and punitive damages, but the OFCCP has no 
such authority under Executive Order 11246 (under which it operates).

I am concerned with whether the EEOC may lawfully delegate its enforcement 
authority to another agency through a mere Memorandum of Understanding. This change 
represents a significant expansion of OFCCP’s enforcement function, which should be 
reviewed by Congress before being implemented. I am also troubled that such a change in the 
civil rights enforcement scheme to create overlapping jurisdiction may not be conducive to the 
most effective and efficient administration of the law. This new scheme lends itself to the 
mixing of the mission of the two agencies, something Congress did not intend.

My staff has contacted the Commission and been informed that no draft or outline of 
the MOU is available at this time. Please provide me with a detailed explanation of how this 
MOU would operate, what powers would be delegated to the OFCCP, and under what 
authority this delegation would be made.

Finally, I am troubled that this plan has been interpreted by some to be an attempt to 
institute the highly controversial concept of comparable worth. I look for your assurance that



such a significant change in interpretation of the law would not be made unilaterally, without 
Congressional review and approval.

If you have any questions about this request, please call me or contact David Frank of 
the Committee staff at 225-7101. Thank you for your assistance and for your continuing 
efforts to work cooperatively with this Commiuee to make the EEOC a more effective 
guardian of civil rights.

Sincerely,

Harris W. 
Chairman / /




