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March 23. 1998

Rep. Bob Livingston 
Chairman
Conunittee on Appropriations 
Justice, State, •
U.S. Capitol H-218 
Washington, DC 20515

Rep. Harold Rogers 
Chairman
Subcommittee on Commerce, 
and Judiciary 
U.S. Capitol H-309 
Washington, DC 20515

Dear Mr. Chairmen:

We arc writing to you concerning the budget of the Equal Employment Opportunities 
Commission (EEOC). The Administration has sought a 15% increase ($37 million) for the 
EEOC in FY 1999. It is vital that the EEOC, as the nation’s leading civil rights enforcement 
agency, function in a fair, efficient, and effective manner. In order to ensure that the 
Commission is able to fulfill its mission in such a manner, we support giving it the full amount 
of money requested provided it institutes reforms that ensure the money is targeted to helping 
actual victims of discrimination.

We support the Speaker’s recent testimony given before the Education and Workforce 
Committee’s Subcommittee on Employer-Employee Relations regarding the future direction of 
the EEOC. This testimony set out six reforms that, if made by the Commission, would justify 
its receiving the full 15% increase. The criteria are:

1. Improvements to the investigative and intake processes (including greater supervision of 
the process by lawyers);

2. A significaiu reduction to the backlog of cases and the length of time for case processing;

3. A more appropriate allocation of resources to charge processing vis-A-vis litigation;

4. Expanded use of alternative dispute resolution;

5. Clarification of the criteria for litigation by the EEOC; and

6. An agreement by the EEOC not to use its scarce resources for employment testers.
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We ask you lo approve the $37 million increase for ihe EEOC with ±ese conditions. 
Please contact the authorizing committee to develop in a timely fashion appropriate 
accompanying language to ensure that the Commission implements the above reforms as a 

condition of receiving the money.

Thank you for your continuing service in the important appropriations process.

Sincerely,

/[/u^ —
Newt Gingrich

Bill Goodling / ^ Wrris Fa<^lll
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TEXT

Selected Testimony on Future of EEOC to the House Committee on Education 

and the Workforce Subcommittee on Employer-Employee Relations

Testimony on House Speaker Newt Gingrich before the 
House Subcommittee on Employer-

Employee Relations on "The Future Direction of the Eiiual 
Employment Opportunity Commission”

March 13,1998
In addition to demeaning the human condition, dis* 

crimination Is profoundly un-American. It is contrary to 
the principle first inscribed in the Declaration of Inde­
pendence — “All men are created equal, endowed by 
their Creator with the inalienable rights of Life, Liberty 
and the Pursuit of Happiness,” These are the words that 
precede the founding of the United States. Thus, to 
treat someone else differently due to race, color or gen­
der is an offense against, not merely the individual, not 
merely the state, but in fact our Creator.

And, yes, it took America to completely live up to 
those first principles. We are human, yet fortunate to be 
blessed with the best continuing experiment in self- 
government Che world has ever seen, we have pro­
gressed and continue to do so. Yet, we must work to 
guarantee that discrimination can never be tolerated

It is vital that the EEOC, the nation's leading civil 
nghts enforcement agency, function in a fair, efficient, 
and professional manner. If the Commission can dem­
onstrate that it can do this, we will support additional 
funding for it.

Support for increased funding would be contingent 
on Its being properly targeted to helping actual victims 
of discrimination, and not to litigating cases that seek to 
break new legal ground. The typical case of discrimina­
tion may seem mundane to EEOC lawyers, but it is vi­
tally important to the individual victim. Until the 65,000 
case backlog is reduced, and those real Americans re­
ceive justice. the EEOC should not be out trying to cre­
ate new cases (through initiatives such as testers).

Unfortunately, this Committee heard testimony last 
October from individual victims of discrimination, civil 
rights lawyers, and small businessmen that the EEOC 
gives the investigation of individual charges of discrimi­
nation low priority In terms of staffing and resources, 
while litigation — especially high profile cases — has 
more than ample staffing and funding. This is a shock­
ing situation.

While every office should be allowed certain latitude 
in assessing its mission priorities, continually putting 
individuals on the back-burner sends a horrific signal: 
Indeed, it could be said that the EEOC is in fact dis­
criminating against individuals who happens to "only" 
be a single victim. That attitude, intentional or not, can­
not be justified. For the Individual awaiting resolution, 
justice delayed is justice denied. It must change if the 
EEOC is to be entrusted with a budget increase.

The average number of cases Investigated and com­
pleted per investigator is 28.2 and the average caseload 
of pending cases is 70.0 cases per Investigator. By sharp 
contrast, the average litigation caseload per attorney in 
the district offices is 1,4 cases — a "workload" which 
calls into question the very meaning of the wxird. This 
allocation of resources leads to questions about the EE­
OC’S priorities. Lawyers must become more involved in 
the supervision of the intake and investigation process 
(and less focused on litigation).

3-4-98

Thus, any new money for EEOC must go to address­
ing the 65,000 case backlog, through such avenues as 
improvements in the investigative process and in­
creased alternative dispute resolution. It should not go 
to initiatives that create new cases where no individual 
has alleged discrimination (such as employment testers 
or commissioner’s charges). While the backlog is down 
from the record 1995 level of 103,000 cases, justice de- 
layed is still unacceptable.

At the same time, we must insure that any backlog re­
duction by the EEOC does not result in a sacrificing of 
fairness — there should be no case dumping.

Should these concerns be addressed, we will give se­
rious consideration to the President’s increased funding 
request (15%, $37 million) for the Commission.

Is every commissioners’ charge frivolous and unwor­
thy of support? Of course not, but again, there are many 
obvious individuals out there who have suffered appar­
ent discrimination. Why do out seeking discrimination 
haphazardly when it can be said that it is sitting on your 
doorstep?

Increased funding should be given in return for re­
forms such as;

1) improvements to the investigative and intake 
processes (including greater supervision of the pro­
cess):

2) a significant reduction to the backlog of cases 
and the length of time of case processing;

3) appropriate allocation of resources between 
intake/investigation and litigation;

clarification of the criteria for litigation by the

5) expanded use of alternative dispute resolution;
6) and an agreement by the EEOC not to use its 

scarce resources for employment testers.
The use of employment testers, frankly, undermines 

the credibility of the EEOC. The government should not 
sanction applicants’ misrepresentation of their creden­
tials to prospective employers. The use of testes not 
only causes innocent businesses to waste resources (in­
terviewing candidates not interested in actual employ­
ment), but also puts a government agency in the busi­
ness of entrapment. It assumes guilt where there has 
been no Indication of discriminatory behavior.

In addition, there arc serious concerns of fairness: for 
example, whether using testers would be a fair test, 
since not even identical twins are exactly alike (and 
testers may be overly motivated to find discrimination). 
Finally, the courts are also divided as to whether the 
whole concept of employment testers is even lawful 
(the D.C. Circuit Court of Appeals ruled that employ­
ment testers lack standing to bring claims of discrimi­
nation).

For these reasons, the use of testers must be seriously 
reviewed.

1 am committed to working with you to ensure the 
EEOC is a fair, efficient, and effective enforcer of the 
nation’s civil rights laws. We want to make sure that it 
has adequate funds to carry out its mission. We will 
support additional funding this year, provided the re- 
souixes go to ensuring ^at victims of discri^ina-t i u\r\
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, DC 20507

July 15, 1998
OHice of 
the ChairiTian

The Honorable Bob Livingston 
Chairman
Committee on Appropriations

The Honorable William F.Goodling 
Chairman
Committee on Education and the Workforce

The Honorable Harold Rogers 
Chaimian
Subcommittee on Commerce, Justice, State and Related Agencies

The Honorable Harris W. Fawcll 
Chairman
Subcommittee on Employer- Employee Relations 
U.S. House of Repre.sentatives 
Washington, D.C. 20510

Dear Mssrs. Chairmen,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends 
to use Fiscal Year 1999 appropriated funds for employment testers. We understand this 
question arises in the context of the March 23, 1998, letter from Speaker Gingrich and 
Chairmen Fawell and Goodling to Chaiimen Livingston and Rogers.

Employment testers arc individuals who a):e matched in job relevant respects but differ by 
the characteristic being tested -- c.g., race, age, gender, disability or ethnicity. In 
employment tester programs, matched pairs of such testers arc sent to apply for job
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Page Two

openings. The Fiscal Year 1999 budget request for the EEOC doe.s not provide for the use 
of Fiscal Year 1999 appropriated funds for employment testers, nor will the EEOC use 

Fiscal Year 1999 appropriated funds for this purpose.

Sincerely,

Paul M. Igasaki 
Chairman

cc: The Honorable David R. Obey
The Honorable William L. Clay 
The Honorable Alan B. Mollohan 
The Honorable Donald M. Payne



Equal Emplo^vent Opportunity Comivus3ion

SALARIES AND EXPENSES
The CommiUee reconamenda $2SO,6flO,0OO for the Salaries and 

fix^sei of the Equal Exploymeol Opporluflity CoimniBajon 
(K£OC) rcr Tiacai year 1999, This amount is 518.500,000 below the 
request, and 818,600,000 abm-e the amount provided in the current 
year appropriation.

Additional resources are provided to support wnprot-ements to 
the lAvestigatlcm and resolution of actual individual charges of dis- 
tadmination. The Committee expects that these additional resources 
will allow the EEOC ;o continue to reducse the backlog of pending 
charges, and to significantly expand the uee of ahemative dispute 
resolution (ADR) Iccfmiques, including mediation. The CommiUee 
notes that concerns about the EEOC* use of employment testers 
in fiscal year 1999 are being addreased in the form ol a letter from 
the EEOC Chairman to the Congressioaal Committees of jurisdic­
tion.

The increase of 518,500,001) is provided for the following pur­
poses: $6,000,000 for adjusements lo base, S8.000.00D for the devel­
opment of the EEOC's ADR pTaaram, $3,600,000 for EEOC inves­
tigative staffing eohan:emenls, $6CC,000 for addiUor.aJ EEOC at,- 
tomeya, and $600,000 for additional reimbursement bo State and 
local Fair Employment Practice Agendes. The Committee rec- 
ominendation doea not include the requested increase for automa­
tion, for reaaana deicribed bdaw. Also the recommendaiioo does 
not include the full amounts requested for personnel increases, as 

requested amounts were based oa fall-year costs of adUed p»ai- 
tions. The Committee expecta the EKOC to submit a speeding plan 
to the Committee in accordance with section 605 of tms Act prior 
to the expenditure nf funih for the program iDcceaaes included in 
the Committee reeommendaticn. apendiog plan shall be sup- 
pl«neoted a repi^. submitted to the Committee on Appropria­
tions and the CommiUee on Education and Ihc Workforce cmtaillng 
specific plans for Ihe implementation af an ADR initiative.

AJDR.—^In addition to a detailed expenditure plan, ADR im- 
piaicentatiDn plan shall address the structure of the ADR program. 
The Committee urges the EEOC to submit a f^an that will make 
ADR options available in most cases. The Committee expects that 
once an ecceplable ADR plan has been approved, such B plan will 
be implemeoled in every EEOC field office within fiscal year L999. 
The Committee forlher expects tha KOC to develop systonalic 
data eolledion. and monitoring of the Cemmisaion’s ADB sdivicies, 
to determine the impact on backlog, and lo refine and improve fu­
ture eDarts.

Inuettigation —The Committee provides additional resoutxses in 
this area in reoogniHon of the foci that the roost of the ch^es in
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the curreni backog are “cetegorv' B" and "caiegwijr A’ charges that 
require further lovesiigation to determine ment Additional re­
sources for investigative staff will addreas the need to develop and 
resolve these cases. .... , . .AWorneyo.—The Committee aupports the hiring of addJaonal at­
torneys specifically to encourage earh' and substaativo involvernent 
of altomeya in the "siratagic* enforcement pieoess, in which attw- 
neys consult with investigators in acroening charges to ensure 
best ase of resources. Also, the Committee encourages the EEOC 
10 adopt other “no-cost" measures that might improve performance 
in this area, such as reorganizing worh flowe, assi^ing atlomeya 
to investigative units, or changing attorney Job requiremen^.

State and Iwil Fair BmpioymmC Pnariioe Agencies.—The Com­
mittee notes that the Slate and local FBPA^ resolve approximately 
42% of the natiopjj caseload, and that many FBRA’s have a proven 
track record of efleclivelv using ADR r^h^, The CommUtee ex­
pects that the EEOC will work with the FBPA'a la achieve a fiKr 
and effective distribution of the additional resources provided, via 
the reimbursement of a set amount oe» charge resolution.

Automttfion rcomremento.—The CJommillBe notes that the .;^n- 
cy*s 1W9 budget request included increases of $9,590,000 related 
to automatJoB requirements. These increases are not included m 
the Committee rtcommendation. The Conamittee assuioes that the 
EEOC will be able to reqpieeb fondlng for aulomatioii needs Irom 
amounts that may be made available separately for Year 2000 com-
^ In ^cal year 1998, the Cominiltee provided a moctesfc increase to 
addreaa the charge caseload, and its growing backliw. eati-

es indicate that by the end of fiscal year 1998, lha bacUog wd 
total over 57,000 charges. The Comirittee notes th;^ the additional 
resources provided for fiscal year 1999 are all specificalty tergeled 
toward retfucing the backlog of private sector charges, pie Cormrut- 
tee therefore «pects that ue addittonal resources will support 
Uvel of charge reeolutiooe pnyected in the budget request. The 
CommiUeo ezpecte ths EEOC to keep tha Committee informed w- 
gardlng the CtnnmteBian’s nrogreas toward the backlog reduction 
targets Included In the request: 41,600 at the end of^^ year 
1999, and 28,500 by the eoid af fiscal year 2000. The EEW may 
be able to adiieve even greater backlog reductions depanding on 
the intake rate for new charges and the extant to which ADR meth-
^'rhirComnSttw oonlinuee to be ooucemed about the allocation of 
-eiDurces to c^rge procesetng and to lltiwtUm. Tha Comralttee «t- 
pecu the EEOC to continue to develop the ability to trade stafllag 
and resources expended on particular EEOC adivLtiM, and exwets 
the EEOC to bo able to report to tbs Committee on the leval of re­
sources actually being sport on chaige processing, how this lem 
compares to previous years, whether resources need to be reallo­
cated among activitjee or dislricw, and the productivity of charge

01 SUCH cnargn, kwu rvumm w»c oicv.ivx» ijret priority and directs 
the EEOC to impl^ent a ayetem of IdentilWng the level of ro- 
sourcea dedicated u) this activity and other BBOC activities, such

as dtigalion. The Committee underatandi that ihe EEOC is nir- 
rtinlly working im a project to track the use of EEOC attoraevx' 
time that will provide greater clarity regarding the aibcatioo of re- 
sourcea by acUvity.

The Committee ie alee oonccnicd about EBOC Interventions in 
ooqgoing lavtauita, and the Initiation of lawsuHe alleging a aUnilar 
claim or clatms as alleged in Bnother lawsuit fU^ against the same 
defMdaat The Commiltee expects that the EEOC will rive priority 
to Ktlgation on behalf of com^lnanta not represeatedby couneel 
in other foruma as opposed to duplicating indeperident llligatiim ef­
forts.

The bill also Inehidea language eimilar to that ipcludod Ir. pre­
vious appropriations acu a!lowli»: (J) non-moneUry awards to on- 
vate ciCliaiie; (21 up to $28,000,000 for poyaMiUe to State and local 
agsndeB, an increase of 8500,000 over fiacal year 1998; and (3) up 
to $2,590 for official reception and fepresentation expenses.
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March 23, 1998

Rep. Bob Livingston 
Chairman
Committee on Appropriations 
Justice, State,
U.S. Capitol H-218 
Washington, DC 20515

Rep, Harold Rogers 
Chairman
Subcommittee on Commerce, 
and Judiciary 
U.S. Capitol H-309 
Washington, DC 20515

Dear Mr, Chairmen:

We arc writing to you concerning ihc budget of the Equal Employment Opportunities 
Commission (EEOC). The Administration has sought a 15% increase ($37 million) for the 
EEOC in FY 1999. It is vital that the EEOC, as the nation’s leading civil rights enforcement 
agency, function in a fair, efficient, and effective manner. In order to ensure that the 
Commission is able to fulfill iLs mission in such a manner, we support giving it the full amount 
of money requested provided it institutes reforms that ensure the money is targeted to helping 
actual victims of discrimination.

We support the Speaker's recent testimony given before the Education and Workforce 
Committee’s Subcommittee on Employer-Employee Relations regarding the future direction of 
the EEOC. This testimony set out six reforms that, if made by the Commission, would justify 
its receiving the full 15% increase. The criteria are:

1. Improvements to the investigative and intake processes (including greater supervision of 
the process by lawyers);

2. A significaiu reduction to the backlog of cases and the length of time for case processing;

3. A more appropriate allocation of resources to charge processing vis-i-vis litigation;

4. Expanded use of alternative dispute resolution;

5. Clarification of the criteria for litigation by the EEOC; and

6. An agreement by the EEOC not to use its scarce resources for employment testers.
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We ask you to approve the $37 million increase for the EEOC with these conditions. 
Please contact the authorizing committee to develop in a timely fashion appropriate 
accompanying language to ensure that the Commission implements the above reforms as a 

condition of receiving the money.

Thank you for your continuing service in the important appropriations process.

Sincerely,

Newt Gingrich

Bill Goodling U / ^ Harris Fa^ll/
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Selected Testimony on Future of EEOC to the House Committee on Education 

and the Workforce Subcommittee on Employer-Employee Relations
Testimony on House Speaker Newt Gingrich before the 

House Subcommittee on Employe^
Employee Relations on "The Future Direction of the E4ual 

Employment Opportunity Commission”
March 13,1998

In addition to demeaning the human condition, dis* 
crimination Is profoundly un-American. It is contraiy to 
the principle first inscribed in the Declaration of Inde­
pendence — "All men are created equal, endowed by 
their Creator with the inalienable rights of Life, Liberty 
and the Pursuit of Happiness.” These are the words that 
precede the founding of the United States. Thus, to 
treat someone else differently due to race, color or gen­
der is an offense against, not merely the individual, not 
merely the state, but in fact our Creator.

And, yes, it took America to completely live up to 
those first principles. We are human, yet fortunate to be 
blessed with the best continuing experiment in self- 
government Che world has ever seen, we have pro­
gressed and continue to do so. Yet, we must work to 
guarantee that discriminatiori can never be tolerated

It is vital that the EEOC, the nation’s leading civil 
rights enforcement agency, function in a fair, efficient, 
and professional manner. If the Commission can dem­
onstrate that it can do this, we will support additional 
funding for it.

Support for increased funding would be contingent 
on Its being properly targeted to helping actual victims 
of discrimination, and not to litigating cases that seek to 
break new legal ground. The typical case of discrimina­
tion may seem mundane to EEOC lawyers, but It is vi­
tally important to the individual victim. Until the 65,000 
case backlog is reduced, and those real Americans re­
ceive justice. the EEOC should not be out trying to cre­
ate new cases (through initiatives such as testers).

Unfortunately, this Committee heard testimony last 
C^tober from Individual victims of discrimination, civil 
rights lawyers, and small businessmen that the EEOC 
gives the investigation of individual charges of discrimi­
nation low priority in terms of staffing and resources, 
while litigation —• especially high profile cases — has 
more than ample staffing and funding. This is a shock­
ing situation.

While ^ery office should be allowed certain latitude 
in Ksessing Its mission priorities, continually putting 
individuals on the back-burner sends a horrific signal: 
Indeed, it could be said that the EEOC is in fact dis­
criminating against individuals who happens to “only” 
be a single victim. That attitude, intentional or not, can­
not be justified. For the Individual awaiting resolution, 
justice delayed is justice denied. It must change if the 
EEOC Is to be entrusted with a budget increase.

The average number of cases Investigated and com­
pleted per investigator is 28.2 and the average caseload 
of pending cases is 70.0 cases per Investigator. By sharp 
contrast, the average litigation caseload per attorney in 
the district offices is 1.4 cases — a “workload” which 
calls into question the very meaning of the word. This 
allocation of resources leads to questions about the EE- 
OC’s priorities. Lawyers must become more involved in 
the supervision of the intake and investigation process 
(and less focused on litigation).
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Thus, any new money for EEOC must go to address­
ing the 65,000 case backlog, through such avenues as 
improvements in the investigative process and in­
creased dtemative dispute resolution. It should not go 
to Initiatives that create new cases where no individual 
has alleged discrimination (such as employment testers 
or commissioner’s charges). While the backlog is down 
from the record 1995 level of 103,000 cases, justice de­
layed is still unacceptable.

At the same time, we must insure that any backlog re­
duction by the EEOC does not result in a sacrificing of 
fairness — there should be no ease dumping.

Should these concerns be addressed, we will give se­
rious consideration to the President’s increased funding 
request (15%, $37 million) for the Commission.

Is every commissioners' charge frivolous and unwor­
thy of support? Of course not, but again, there are many 
obvious individuals out there who have suffered appar­
ent discrimination. Why do out seeking discrimination 
haphazardly when it can be said that it is sitting on your 
doorstep?

Increased funding should be given in return for re­
forms such as;

1) improvements to the investigative and intake 
processes (Including greater supervision of the pro­
cess):

2) a significant reduction to the backlog of cases 
and the length of time of case processing;

3) appropriate allocation of resources between 
intake/investigation and litigation;

4) clarification of the criteria for litigation by the 
EEOC;

5) expanded use of alternative dispute resolution;
6) and an agreement by the EEOC not to use its 

scarce resources for employment testers.
The use of employment testers, frankly, undermines

the credibility of the EEOC. The government should not 
sanction applicants’ misrepresentation of their creden­
tials to prospecltive employers. The use of testes not 
only causes innocent businesses to waste resources (in­
terviewing candidates not interested in actual employ­
ment), but also puts a government agency in the busi­
ness of entrapment. It assumes guilt where there has 
been no indication of discriminatory behavior.

In addition, there are serious concerns of fairness: for 
example, whether using testers would be a fair test, 
since not even identical twins are exactly alike (and 
testers may be overly motivated to find discrimination). 
Finally, the courts are also divided as to whether the 
whole concept of employment testers is even lawful 
(the D.C. Circuit Court of Appeals ruled that employ­
ment testers lack standing to bring claims of discrimi­
nation).

For these reasons, the use of testers must be seriously 
reviewed.

1 am committed to working with you to ensure the 
EEOC is a fair, efficient, and effective enforcer of the 
nation’s civil rights laws. We want to make sure that it 
has adequate funds to cany out Its mission. We will 
support additional funding this year, provided the re- 

go to ensuring ^at vjrtims of discri^lna-t
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, DC 20507

July 15, 1998
OHke of 
the Chairman

The Honorable Bob Livingston 
Chairman
Committee on Appropriations

The Honorable William F.Goodling 
Chairman
Committee on Education and the Workforce

The Honorable Harold Rogers 
Chaiiman
Subcommittee on Commerce, Justice, State and Related Agencies

The Honorable Harris W. Fawcll 
Chairman
Subcommittee on Employer- Employee Relations 
U.S. Hou.se of Repre.sentat.ives 
Washington, D.C. 20510

Dear Mssrs. Chairmen,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends 
to use Fiscal Year 1999 appropriated funds for employment testers. We understand this 
question arises in the context of the March 23, 1998, letter from Speaker Gingrich and 
Chairmen Fawell and Goodling to Chaiimen Livingston and Rogers.

Employment testers arc individuals who ai:e matched in job relevant respects but differ by 
the characteristic being tested - c.g., race, age, gender, disability or ethnicity. In 
employment tester programs, matched pairs of such testers arc sent to apply for job



Page Two

openings. The Fiscal Year 1999 budget request for the EEOC does not provide for the use 
of Fiscal Year 1999 appropriated funds for employment testers, nor will the EEOC use 

Fiscal Year 1999 appropriaied funds for this purpose.

Sincerely,

Paul M. Igasaki 
Chairman

cc: The Honorable David K. Obey
The Honorable William L. Clay 
The Honorable Alan B. Mollohan 
The Honorable Donald M. Payne



Equal E>fiPLO\TrfEKi OppoftTi;Nmr Commjssjon 

SALARIES ASD EXPENSES
The CoiTjniUee reconaiponda $2S0,5130,000 for the Salaries af»d 

Ei^jea of the Equal Exploymeot Opportunity Commiawon 
(EEOC) fcr fiacal year 1999. Thia amount is 818.500,000 below the 
request, and $16,600,000 abo\'e the amount provided in the "urreot 
year appropriation.

Additional resource# are provided lo support >mprt>i«mcf\ts to 
the InvestigatLim and resolution of actual individual charges of dis- 
criniinalion. The Commitue expect# that these additional resources 
will allow ibe EEOC lo continue to reduce the bacldog of pending 
charges, and to significantly sxpand the uce of ahematlve dispute 
resolution (ADil) techniques, Including mediation. The CommiUee 
notes that ooticerns about the EEOCa use of employment testers 
in fiscal year 1999 are being addressed in the form oi a letter from 
the EBOC Chainnan lo the CongreBsioaal Committees of jurisdic­
tion. ■ ■

The increase of 318.600,009 is provided for the following pur- 
pDoes: IS.000.000 for adjus^-menta lo base, S8.000.000 for the devel­
opment of the EEOC's ADR program, S3,500,006 for EBOC inves­
tigative staffing eohan'omenls, $6CC,000 for addiiior-sj EEOC ab- 
tomeya, and $600,000 for additional reimbursement to State and 
local Fair Employinent Practice Agenciea. The Committee rec­
ommendation doea not include the requested increase for automa­
tion. for reasons described below. Alw the recommendalioo docs 
not include the full amounts requested for personnel inereaBes, as 
the requested amounts were baaed on fldl-year coats of added pMi- 
tions. The Committee expects the E630C to submit a speediog pjan 
to tbe Committee ha accordance with section 605 of tUs Act prior 
to the expenditure of funds for the program iocceaaes included in 
the Committee reconmendaticn. The spandiDg plan shall be sup- 
plemeoted by a repiut, submitted to the Committee on Appnopria- 
lions find the Coounittee on Education and the Workforce oetaiUng 
specific plans for the implementalioa o£ an ADR initiative.

ADEL—In addition to a detailed eiqiendtture plan, the ADR im- 
^escer^tation plan ahall address the structure of the ADR program. 
The Committee urges the EEOC lo submit a {^an that will make 
ADR options avajl^le in most cases. The Commfti^e expects that 
once an ecceplable ADR plan has been approved, such a plan will 
be impUmcnled in eroiy EEOC Gsld ofTics within fiscal year 1699. 
The Commitlee further expects tha ^OC to devel^ syalanalic 
data colleaion. and monitoring of the Ccenmission’s ADB artiviiies, 
to determine the impact on backlog, and to refine and improva fu­
ture efforts.

fnuestiga/icn —The Committee provides additional resources in 
this area in reooguiHon of the feet that the most of the charges in
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sources fbr investigative staff will address the need to develop and 
resolve these cases. .... . , .Xftorneys.—The Committee aupports the hiring of addiuonal at­
torneys spsdfeflJly to encourage early and substantive involvenvent 
of altoroeya in the “itratagie* cirforccmont pwceas, in which attor­
neys consult with investigators in screening diargw to ensure tte 
best use of resources. Also, the Commatee encourages the EEOC 
10 adopt other "no-cost" measures that mkht improve performance 
in this area, such as reocranlzing work flows, assi^ijig attorneys 
to Investigative units, or c^nging attorney Job TequiremonU.

.Smfe and local fair SmpJoymenC Pnacfice AgertCics.—The Com­
mittee notes that the Slate and local FBPA^ rcaolve approximately 
42% of the nationaJ caseload, and that many FBPA's have a proven 
track record of effectively using ADR methwia, The Committee ex­
pects chat the EEOC wUl work with the FBPA'a la achieve a fair 
and effective distribution of the additional resources provided, via 
the reimbursement of a set amount oer charge resolution.

Ai/tomoCion The CommittBe notes that the Agen­
cy's 1999 budget request i.ncluded increases of $9,590,000 related 
to automation requireanenta. These increases are not included in 
Lhe Committee reooirrniendation. The Conamittee assujoos that the 
EEOC will be able to request fondlng for automation needs IVom 
amounts that may be made available separately for Year 2C00 com- 
p] ranee.In fiscal year 1998.. the Ccummiltes provided a modest increase to 
addrese the charge caseload and its graving backlrw. Heowi eati- 
Ti indicate thal by the end of fiscal year 1993, the backlog will 
total over 57,000 charges. The Committee notes that the additional 
resources provided for fiscal year 1999 are all specifically targeted 
towai^ refludng the backlog of private sector charges. TTie Commit- 
tae therefore eaipects chat the additional resources will support the 
level of charge reeolutione prqjecUd in the budget revest. The 
Committee eiree^ ths EEOtJ to keep the Committee loformed re- 
garclr^g the CommUaiMi's progrea* toward the backlog reduction 
targets Included In the request: 41,500 at the end of fiscal year 
1999, and 28.500 by the ewi of fiscal year 2000. The EE»C may 
be able to adiieve even greater backl^ raductions depending on 
the intake rate for new charges and the extent to which ADR meth­
ods are adopted. . ... r

The Committee oontinuea to be oonceraed. about the ellocatioji of 
resources to charge processing and to llti^Uom The Committee ex­
pects the EEOC to continue to develop the ability to trade ata/nng 
and resources expended on particular EEOC activities, and expects 
the EEOC to bo able to report to ths Conunittee on the leva! of re­
sources actually being s{wit oa chaige processing, how this level 
compares to previous years, whether resources need to be reallo­
cated among activities or dislricia, and the productivity of charge 
procesaing hy office. The Committee expects the procesaiog of 
chan fflad with the EEOC, indudiag the reduction of the backlog 
of such chergee, will remain the BEOCs first priority and directs 
the EEOC to implcnent a system of tdecUMng the level of re­
sources dedicated ui this setivi^ and other ETEOC acUvlties. such

ai i tigation. The C nlttee underalandi that the EEOC is cur 
neatly working on a project to track the use of EEOC attorney^ 
time that will provide greater clarity regarding the allocsiioo of re- 
sourcea by activity.

The Committoe is also concerned about EBOC interventions In 
t^ing lawsuits, and the Initiation of IswauUs alleging a similar 
claim Of clalnis as alleged in anathsT lawsuit filed against the same 
defendant The Committee expects that tba EEOC will rive prio.rity 
to litlgaHon on behalf of com^lnante not representexl by counsel 

forums as opposed to duplicating iodepantUai Hligaiiim tf-

The bill also Inchidee language similar to that included Ir. pre­
vious appropriations acu allowliu: (J> non-monetary awards co ori- 
vata citlMixs; (2) up to $28,000,000 for payments to Stale and local 
aganciaa, an inersasa of 8500,000 over fiacal year 1998; and (3) up 
to $2,500 for ofikial reception and representatiDn expenses.
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TO’,

Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question 
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell 
and Goodling to Chairmen Livingston and Rogers.

/ The FY99 budget request for the EEOC does not provide for the use of FY99 appropriated funds^ 
for employment testers^nor will the EEOC use FY99 appropriated funds for this purpose^ ^ 

Testers are individuals who are matched in job relevant respects but differ by the charactdnstic 
\ being tested -- e.g.. race, age, gender, disability or ethnicity. Employment tester programs are 

those in which matched pairs of testers are sent to apply for job openings.
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Dear xxx,

You have^aSl^ whether the Equal Employment Opportunity Commission (EEOC) intends to 

use Fisdm Year 1999 appropriated funds for employment testers. We understand this question 
in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell 

and Goodling to Chairmen hivingston and Rogers.

The FY99 budget request idr the EEOC does not provide for the use of FY99 appropriated funds 
for employment tester^ T^^sters are individuals who are matched in jot^elevant respect^but 
differ by the characteri^idbeing tested e^., race, age, gender, disability or ethnicity. ^ 

Employment tester pwfgwms are those which matched pairs of testers are sent to apply for job 

openings.
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Dear [ ]: (jfpr

You have asked whether the Equal Employment Opportunity Commission (EEOC) intei|ls to use 
, 0 Fiscal Year 1999 appropriated funds tojwggort-employmei^tester programs. We undg^tand that 

oper^ • this question occurs in the context of Speaker Gingrich’s jfatcmeiit^Marchjj?, 199J
Awuld support the Administration's budget-request for the EEOC upon an agrccmonTby EEOC 
not to U3c-its res^rces fer-employmcnt toaters. W^rther und^^nd that wvn4eque^ 
occumiuhe comext ofJSpeaker Gingrich’s and Chairmen Gpdaling’s anji^well’sJctlcr of 

^ to;Cfimrmen Liyjn^on and Rogers to tlje^ame eff^

J3EO(^' InOC
-^ittrrhtrtetter,/L confirm that EEOC will not use f Y 1999 appropriated funds to operate 
employment tester program^Sesters are iindividualsjwhoiare matched in job relevant respects but 
diCTer by the characterj^lkrljeing tested, age, gcn^r, disability or ethnicity./
Employment testcf^ograms are those in which testers/are^ent to apply for Job openings and the 

informatipn/generated is reviewed to determine whether employment discrimination may have 
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Julie A. Fernandes 
06/29/98 03:38:33 PM

Record Type: Record

To: Martha Foley/WHO/EOP, Broderick Johnson/WHO/EOP

cc:
Subject: EEOC letter

Here is the revised version, per Ellen's insert. Let's discuss.

Julie

Dear xxx,

You have asked whether the Equal Emplwment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds'WopeFat&employment-tester-programs.i-We 
understand this question occurs in the context of^eaker Gingrich's March 23, 1998 letten^x^

o Cl^aiYmcu^
The FY99 budget request for the EEOC doe&mot provide for the use of FY99 appropriated 
funds t<}::opeEate=^pl©ymeat:tesfeE::pEegr^K. vEm^ymei^tester ^grams are those in ^
whicn individuals who are matched in j^i^elevanTresp^sJjut differ by the characteristic W ,
being tested (“testers”) are sent to apply for iob openi^s. ^

^or “for employment testers’
toCtx) arC
r ^1 e udu i W'f'

^rffcv- lav-j

in ^ m ploi-j/incod' 
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Dear [ ]:

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to use 
Fiscal Year 1999 appropriated funds to support employment tester programs. We understand that 
this question occurs in the context of Speaker Gingrich’s statement of March 13, 1998, that he 
would support the Administration’s budget request for the EEOC upon an agreement by EEOC 
not to use its resources for employment testers. We further unde^fand that your request also 
occurs in the context of Speaker Gingrich’s and Chairmen Goodling’s and Fawell’s letter of 
March 23, 1998 to Chairmen Livingston and Rogers to the same effect.

With this letter, 1 confirm that EEOC will not use FY 1999 appropriated funds to operate 
employment tester prograni^esters are individuals who are matched in job relevant respects but 
differ by the characteiiiititr1)eing tested, e g., race, age, gender, disability or ethnicity.
Employment testef^ograms are those in which testers are sent to apply for job openings and the 
informatiomg^erated is reviewed to determine whether employment discrimination may have 

occurred.(However, existing contractual obligations will be fulfilled and the Commission may 
expend FY 1999 appropriated funds to complete its work in connection with the contract^
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Subject:
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Ellen J, Vargyas 

Testers

COMMENTS:

Date: May 29, 1998

Pages: 10, including this cover sheet.

I ve attached two pieces we*ve done on testing. One is a Q and A while the other is a description 
of some actual situations which have arisen. Please let me know if there’s anything else at all that 
we can do to be of help. Thanks again for yesterday’s meeting - it was very helpful.



TESTERS - QUESTIONS AND ANSWERS

Q1 Why did the EEOC decide to expend resources on a tester program?

A1 This pilot tester program is designed to help the Commission detennine whether
employment testing is a cost effective enforcement tool. The key to equal employment 
opportunity is for people to be able to get through the door. Yet hiring discrimination is 
extremely difficult to detect. The EEOC’s enforcement process is primarily complaint 
driven. It is built on the premise that the individual victim will recognize the 
discrimination and complain about it. That premise is simply wrong in the case of hiring 
discrimination. Those who are subject to hiring discrimination have no way of knowing 
that discrimination has occurred. They do not know which individual was selected for 
the Job and how the selectee’s credentials compared with her own.

A well-managed employment testing program can be an exceptionally accurate and useful 
tool for exposing discriminatory hiring practices. By sending out pairs of testers who 
differ in their protected class status but who arc matched in all job-relevant traits, the 
EEOC can evaluate employers’ liiring decisions. For example, discrimination is 
evidenced if carefully matched Anglo and Hispanic testers are sent to a workplace and the 
Hispanics are told that there are no openings or that “weTl get back to you” and the while 
testers are offered jobs. Combating hiring discrimination is a critical aspect of llic 
EEOC’s enforcement program and testing is sometimes the only way to detect that 
discrimination. As the lead enforcement agency in combating hiring discrimination, we 
would be remiss if we did not use all tools at our disposal.

Q2 Why i.s a te.ster program needed now, when the KF-OC has enforced the anti- 
discrimination laws without one for more than the last 30 years?

A2 'fherc arc two reasons that a tester program is a particularly useful adjunct to the EEOC’s 
enforcement efforts at this particular point in time.

We all agree that everybody should have equal access to employment regardless of race, 
national origin, gender, age or disability and that nondiscriminalory hiring is the key to 
opportunity. Yet hiring discrimination is notoriously difficult to detect. Wc need more 
strategies to protect people from any discrimination that exists in the hiring process. The 
EEOC needs to determine whether employment testing can enhance its ability to detect 
hiring discrimination and do so in a cost effective way.

In addition, there are now organizations that have the expertise and the background to 
teach us how to do it right. Tt is very important that testing be done under conditions that 
ensure everyone - employers, employees, EEOC, and the U.S. Congress — that its results 
are credible and have been fairly obtained. The organizations selected for the pilot 
program both have extensive experience conducting testing. They know how to match 
testers to ensure that their credentials are comparable. They know how to screen testers 
to ensure that they have no grievance against any employer being testetl. They have



developed testing methodologies that ensure accurate and objective data, including 
training the testers to record facts but not perceptions and establishing a second level of 
review to assess wliether the test suggests that discriinbiation is in fact at work. The 
availability of this expertise is an iniix>rtant reason to proceed with a tester pilot now,

Q3 Are there any safeguards against abuse of the testing process?

A3 The pilot program has been carefully designed to ensure that the results are credible and
arc fairly obtained. The organizations amducting the pilot have had extensive experience 
in running testing programs. They will screen all testers to ensure that they have no 
grievance against any employer being tested. They will require that all testers participate 
in extensive training. The training will stress that the testers must act as neutral observers 
and recorders of events. The testers will be taught how to hone their observation skills. 
They will also be taught how to record meticulously and objectively the details of their 
contacts with employers. The testers will be trained to record facts -- what the employer 
said and did - and not what the testers think about what the employer said and did. The 
testers will be instructed not to compare notes with other testers. Finally, the testers will 
be paid hourly rates for their work; they will reap no financial benefit from the outcomes 

of the tests.

Moreover, the EEOC will not simply be acting on the basis of tlie testers’ reports. Under 
the pilot, after a test, a third party will review the testers’ reports to determine whether the 
test suggests discrimination. If so, another pair or pairs of testers might be sent in. A 
charge will not be filed unless there is specific, credible evidence that a job has been 
denied on a prohibited basis.

Isn’t this entrapment for employers? Doesn’t testing waste the time of law-abiding 
employers who interview, evaluate, check references, and compile records on bogus 
job applicants — and all because they are being forced to prove that they are in fact 
law-abiding?

This is not entrapment. First of all, testers do not invite or induce employers to 
discriminate. They simply apply for employment and are specifically trained and 
instructed not to suggest, influence, or encourage the employer to discriminate. To the 
contrary, minority testers actually provide every opportunity for an employer not to 
discriminate because they are directed to nialce every effort to obtain an offer of 
employment, and typically are provided with qualifications superior to tliose of the non­
minority tester.

More globally, moreover, testing will often be used to serve educational — and not 
punitive — purposes. The EEOC is certainly not engaged in a witch hunt to create, and 
then penalize, discrimination. While there may be a few “bad apples” out there -- that is, 
employers who intentionally discriminate based on bias against a particular group — the 
hiring discrimination that does exist may in many cases be the product of employer 
efforts simply to liire people whose backgrounds and credentials seem familiar to them.



Because such decisions may reflect unconscious bias, testing can alert the employers that 
their processes may be having unintended consequences and can enable them to institute 
procedures that would avoid those consequences in the future. The remedies sought in 
such eases would, moreover, reflect the realities of the situation.

The testing organizations that were awarded the contracts for the EEOC’s pilot program 
adhere to certain guidelines in an effort to minimize inconvenience to employers. For 
example, they instruct te.sters to reject job offers promptly, and they stop testing an 
employer immediatel y when the tests indicate an absence of discriminatory behavior.

The testing process may actually save time for both tlie Commission and employers. 
Currently, if a claim of hiring discrimination is brought, the investigation often requires 
the employer to submit exten.sive documentary and testimonial evidence about its hiring 
practices and procedures. This is time consuming and costly for both the employer and 
the Commission. Tf the Commission had an available pool of tiained testers, in a case 
alleging hiring discrimination, the Commission could send in tester pairs and corroborate 
or refute the allegation. If the evidence tends lo refute the allegations in the charge, that 
investigation could be halted. Tfit corroborates the allegation, much less additional 
evidence may be needed to confirm that discrimination occurred.

Q5 Isn’t it distasteful, to say the least, fur the EEOC to be condoning deception?

A5 If testers were to admit that they were Icstens, it would, of course, undermine the very
purpose of the enterprise. There are, moreover, numerous examples from other contexts 
in which it is necessary to shield a person’s identity. To choose an example we’re all 
familiar with, dining critics do not announce themselves to restaurant management when 
they arrive to review the operatinn’.s cuisine and service; they instead a.ssume the role of a 
private, anonymous consumer. To do otherwise would severely compromise their ability 
to evaluate the meri ts of the restaurant’s operation.

Similarly, Congress has authorized agencies, such as the Department of Housing and 
Urban Development, to be involved in testing. It has thus recognized the efficacy of— 
and approved the use of - this investigative technique.

The EEOC takes its responsibility to ensure fair enforcement of tlie antidiscrimination 
laws very seriously. Thus, while the EEOC will condone representations that are 
necessary to protect the integrity of the testing program, it will not permit any 
unnecessary deception.

Q6 Doesn’t flic tester pilot itself violate Title VII because it involves race, gender or ethnic 

based hiring?

A6 No. Undercover enforcement work often requires that the investigator look like a
member of the particular race, national origin, gender or other basis being tested. Title 
VII specifically recognizes that gender, national origin or religion may be a bona fide



occupational qualification for particular positions. While the statute docs not specifically 
recognize a BFOQ for race, courts have recognized that there are circumstances in which 
taking race into account is not only permissible but necessary. In 1980, in Miller v.
Texas State Board of Bar Examiners, 615 F.2d 650 (5th Cir.) cert, denied, 449 U.S. 891, 
the Fifth Circuit recognized that it may be necessary to take race into account in assigning 
an undercover agent to investigate barber shops in AIncan-American neighborhoods. 
Similarly, in upholding the promotion of a black correction officer to “lietenanl” at a 
“boot camp” prison. Judge Posner recently observed that while any use of race as a 
criteria for job selection is subject to very close scnitiny, it is not illegal per se and is 
permissible where employers are “motivated by a truly powerful and worthy concern and 
that the racial mcasiurc that they have adopted is a plainly apt response to that concern.” 
Wittmerv. Perm, 87 F.3d 916,(7th Cir. \9%), cert denied, \\1 S.CX. 949(1997).

Q7. Isn’t it true that the fact that other kinds of testing have been so remarkably
successful in ferreting out discrimination is irrelevant because the employement 
process involves controlling for more variables.

A7. Not really. Employment testing is not inherently more complex. The Commission is 
currently considering testing only entry level jobs for which there are minimal 
qualifications. Testing of the housing sales market and the credit industry involve use of 
far more variables. Similarly, testing of race discrimination in luursing homes has been 
done which requires controlling for the testers’ medical condition. Finally, testing often 
detects the kind of discrimination that is far from subtle. Where Hispanic testers are told 
there are no openings while Anglo testers are offered jobs, the discrimination is evident.

Many federal agencies use testing as a tool to delect discrimination: HUD, DOJ, the FTC, 
even the military. DOD uses “verifiers” to check for discrimination against enlisted 
persormel in housing.



Charges received and processed by the EEOC involving employment 
testers have arisen from a wide variety of factual situations.

For instance, one EEOC district office received a charge from a 
woman who had applied and was rejected for a line job with an 
airplane servicing company. She had applied for the job because 
a friend, who was a vendor with the company, told her there were 
vacancies for which she was qualified (according to the company, 
the position required little or no experience). After she was 
rejected for the position, the friend called the company and 
asked the facility manager/general manager who was responsible 
for hiring why the woman was not hired. The manager said the 
company didn't hire women for "line" positions, only for office 
work, because women working in line positions tended to distract 
the men who were working the line jobs.

After the woman tiled a charge with the EEOC, she contacted a 
private organization that conducts employment testing and 
explained what had happened. To help evaluate the accuracy of 
the vendor/friend's understanding of the manager's statement, the 
organization sent several testers to apply for line positions. 
Like the charging party, the female testers were rejected for the 
position.

The testers in that case helped confirm that the company did have 
a policy against hiring women for "line" positions. Absent the 
tester evidence the vendor/friend's account of the conversation 
with the manager responsible for hiring might well have been 
rejected as biased. The tester evidence also eliminated any 
argument that women did not hold the line positions because they 
were not interested in them.

Another district office received two charges that arose out of 
employment testing conducted by a private organization against 
several temporary employment agencies. The private organization 
had heard that employees in the area were experiencing a variety 
of problems when they applied for work through temporary 
employment agencies. In order to learn more about the nature of 
such problems, the organization spent a week talking with several 
"temp" workers who described problems relating to discrimination 
based on race, sex, disability, and other alleged statutory 
violations. At the end of this week-long briefing, the 
organization decided to investigate further two specific issue.s: 
pre-employment medical inquiries in violation of the Americans 
with Disabilities Act (ADA), and employer failure to satisfy a



requirement under state law that they provide the worker with a 
written statement of salary before the employment begins.

In conducting its testing program, the organization used persons 
who were actually looking for work and who agreed to take the job 
if offered a position. The organization "tested" ten different 
temporary employment agencies, and several testers then filed 
charges against two of the temp agencies for making unlawful pre­
employment medical inquiries.

In this instance, the private organization used employment 
testing as a means of determining whether a "problem" that 
employees claimed existed was, in fact, a problem. In the 
organization's opinion, the results demonstrated the existence of 
a violation of the ADA in at least two agencies (no charges 
resulted from several other agencies that were tested by the 
organization) , The EEOC can now investigate the validity of 
those discrimination claims and issue a "cause" finding, if 
appropriate.

In another situation, several testers filed eriployiuent 
discrimination charges with a district office alleging they were 
not considered for a receptionist position with a health 
provider. Two pairs of teeters with similar credentials (each 
pair consisting of one African American and one Caucasian job 
applicant) were sent to apply for the receptionist position by a 
private organization that conducts employment testing. The 
organization became interested in this particular employer after 
the prganization received suspicious responses to written 
applications it submitted to the employer in response to an 
advertisement for the position. Another private organization in 
the area had also indicated some concerns about the employer's 
hiring practices, and had referred a job applicant who was 
actually interested in a clerical position to the organization 
that was planning to conduct the test. This job applicant became 
one of the testers who went to the company to apply for the job.

NotwithsLandiiig the close similarity in education, experience and 
relevant skills, the four "testers" received starkly different 
treatment. The two African American applicants were asked why 
they had come in person when the ad said to mail in a resume, and 
were further told there was no one they could speak to at the 
moment, and they would be called for an interview later. The two 
Caucasian applicants, who went to the company on the same days as 
the African American testers and who spoke to the same manager.



were immediately escorted to another building to meet other 
managers involved in the hiring process, and one of them was 
offered a job on the spot.

It is always possible that a manager making a hiring decision 
could end up feeling more comfortable with one job applicant over 
another after an interview. That does not account for what the 
testers reported happened here: the two African American 
applicants were both told that delivering their resumes in person 
was a mistake, and that there was no one present they could talk 
to about the job and no opportunity for an interview that day.
The two Caucasian job applicants who were also delivering their 
resumes in person were welcomed warmly, were immediately 
interviewed, and one was offered the position on the spot.
During the course of the investigation of the charges filed by 
the two African American testers, at least one other African 
American applicant was identified who was determined by the EEOC 
to have been a victim of race discrimination. Without the 
evidence of the contrasting testers' experiences, however, it 
would have been much more difficult for the Commission (or a 
court) to assess whether the rejection of the non-tester 
applicant amounted to discrimination based on race.

These are just a few examples of situations in which testers have 
been used to help determine whether a violation of federal 
employment discrimination law exists. They demonstrate some of 
the instances where the absence of documentary evidence might 
make the Commission's investigation much more difficult if it 
were not for the statements of the testers describing their 
experiences with the employer.

There are many other kinds of situations where testing could be 
similarly profitable, such as when minority and/or female job 
applicants report that they were denied the opportunity to even 
apply for a position they understood to be vacant, and suspect 
that the denial was based on their race, ethnicity, skin color or 
sex. Or when a Job applicant indicates that she was 
inappropriately touched and/or propositioned when she applied for 
a job, and was led to believe that the job was available only if 
she agreed to submit to further sexual advances. In these 
situation.s, determining what occurred will often be one person's 
word against the other's unil.ess there is an opportunity to 
recreate the scenario, using paired testers, and observe whether 
the Siime pattern recurs.



The Fair Employment Council of Greater Washington, Inc. (FEC) 
learned of a situation in 1990 in which a job applicant alleged 
that she had been sexually harassed at the time she applied for a 
job. The job applicant said, specifically, that the owner of the 
job referral company told her that his referral services cost 
between $300 and $1500, but that this amount could be waived if 
she would just "give a little bit part of [her] life," or, in 
other words, that "through sex, that's a way of taking caig of the 
financial problem." See Molovinskv v. Fair Employment Council.
72 FEP Cases [BNA] 79, 80 (D.C. Ct. Of App., Oct. 3, 1996). FEC 
determined that Ms. Henderson's allegations warranted further 
investigation, so it sent four testers to the job site {two men 
and two women) to be interviewed by the same individual and 
report back their experiences.

The two female testers experienced the same general sexual 
propositioning that the first job applicant had reported. The 
two men had very different experiences: when they said they 
couldn't afford the agency's fees, the owner told them to get a 
job earn some money and come back later. 72 FEP Cases at 80.
The case was tried before a jury in the District of Columbia, and 
the agency owner denied ever propositioning either the female 
testers or the original applicant, Ms. Henderson. 72 FEP Cases 

at 81.

In the face of such a "he said, she said" situation, the 
existence of the testers' testimony to corroborate the experience 
of Ms. Henderson was tremendously helpful in securing a court 
judgment that the employer was liable for a violation of the 
District of Columbia Human Rights Act.’ As with the other

^ Ms. Henderson and the two female testers all testified 
that the owner's "eye contact and sexually suggestive hand 
gestures had made them uncomfortable, that they had felt 
humiliated, and that they had lasting negative impressions of 
their encounter with him." 72 FEP Cases at 80. In upholding the 
jury's award of $15,000 in compensatory and punitive damages to 
the rwo testers (as compared to $27,000 compensatory and punitive 
damages to the original job applicant), the court found that all 
three individuals had a statutory right not to be sexually 
harassed. Moreover, quoting the Supreme Court decision of Haygna 
Realty Coro. V. Coleman. 455 U.S. 363, 373 (1982), the court held 
that the testers' right to be free of sexual harassment under the 
D.C. Human Rights Act existed notwithstanding the tester's
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situations described above, where charges were filed with the 
EEOC, this case represents an additional factual context where 
the availability of testers provided a critically important tool 
to help establish whether discrimination was occurring at this 
referral agency. Moreover, since it is unlikely the referral 
agency would continue this harassing behavior and risk additional 
monetary "fines," the EEC's utilization of testers in its 
enforcement efforts was able to help eliminate this 
discriminatory activity in at least this one employment context.

intentions in initiating the encounters with the owner of the 

referral agency. 72 FEP Cases at 81.
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Equal Ejfin.o^TrfEKT OppowuNirr Comm3S8ion

SALAHIES AVD EXPENSES
The ConuniUee reconamenda $2SO,6CO,0OO for the Salaries and 

Ex^je» of the Equal Exploymeot Opportuaity Commiasion 
(EEOC) (cr riacai year 1999. This amount is 818,500,000 below the 
request, and 818,500,000 ab(n-e the amount provided in the current 
year appropriation.

Additional resources are provided to support wnprcA-emcnts to 
the Investigation and resolution of actual individual charges of dis­
crimination. The Commiuae expects that these addiUonal resources 
will allow the EEOC ;o continue to reduce the backlog of pending 
charges, and to signiricantly expand the uee of ahemative dispute 
resolution (ADR) tccfmiques, Including mediation. The (lojiunitlee 
notes that ocmcerns about the EEOC’s use of emplovment te^»-H 
in Tiscal year 1999 are being addreeaed in the form ol a letter from 
the EBOC Chairman lo the Congressioaal Committees of jurisdic­
tion. ’ ■

The increase of SIB,500,009 is provided for the followiog pur­
poses: $6,000,000 for adjustments lo base, 58,000,000 for the deveJ-

^ $3,500,000 for EEOC inves-
__--------------- ,000 for additional EEOC at-

--------------------for additional reimbursement to State and
local Fair fbnployment Practice Agencies. The CommiUee rec­
ommendation doea citn. include the requested increase for automa­
tion, for reasens described balew. AIm the recammendalioo docs 
not include the full anuKints requested for personnel increases, as 
the requested amounts were based on full-year costs of aAied p»ai- 
tions. The Conrunlttee expects the EBX)C to submit a speedtog plan 
to tbe Committee in accordance with section 60S of tres Act prior ^ 
to the expenditure cif funds for the program iocceoaes included in C 
the Committee recommendaticn. The apegdiog plan shall be sup- ^ 
plMneoted by a rop£^, submitted to thBUommittie on Apjaepria- 
(ions and the CoouniUee on Education and the Workforce ^(ailing 
specific plans for Ihe implementation sf an ADR j.'uUative.

ADi2.—Jn addition to a detailed expenditure plan, ADR im- 
^etcentation plan ahall address the structure of the ADR pnogTam. 
The Oommittee urges the EEOC lo submit a plan that will make 
ADR optitna available in most cases. The Commitree expects that 
once an ecceptable ADR plan has been approved, auch a plan will 
be implemenled in every EEOC C<ld ofTice within fiscal year L999. 
The Committee further expects the ^OC to develim systematic 

-A data collection and monitoring of the Commission’s ADB adivicies.
'' to determine the impact on backlog, and Id refine and improve fu­

ture efforts.
Invatigatior. —The Committee provides additional resouroes in 

thU area in reooguiHon of the feci that the most of the charges in
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sources for investigative staff will address the need to develop and
^*^«wjJva^!^rCointnlttee aupporta the Inring of actional al­
lot neys specifically to eooouraga early and substantive mvoIve.T>eiit 
of attorneys in the "itratagic* enforcerrvent process, in which eU^ 
aeys consult with investigators in screening charges to ensure t^ 
belt use of resources. Also, the Committee encourages the EEOC 
U3 edopi other “no-cost" measures that m^hl improve performance 
in this area, such as reorganizing work flows, assigning attorneys 
to investigative units, or changing attorney job requiremenU.

State and local Fair BmpioymenC Practice Agencies.—The Com- 
miitec notes that the Slate and local FBPATs resolve approximately 
42% of the nationaa «seload, and that many FEPA's have a proven

SSli.; Etoc"iiTi ^ STmArTo
and effective distribution of the additional resources provided, via 
the reirobursement of a set amount oei charge resolutiom

Aorofliation requirements.—^The ComrnittBe notea Agen­
cy's 1W9 budget request included increases of $9,590,000 related 
to automation requiresnenta. Theae increase are not included m 
the Committee recommendation. The Conamittee a&BUJoes that the 
EEOC will be able to request funding for aulomahon needs Irom 
amounts that may b« made available separately for Year 2000 com-

year 1998. the Committee provided a modest increase to 
addrese the charge caseload and its growing backltw, eati-
mates indicate thsd by the end of flseal year 1093, ^ bacWog wd 
total over 57.000 charges. The Comirittoe notes that the additional 
resources provided for fiscal year 1999 are rH speciflo^ly tarred 
toward t^udng the baekloz of private sector charges, pie Conwrot- 

therefore expects that the additional resources will aupport^e 
level of charge resolutions projected in the budget revest. The 
Committee eiroects the EEOC to keep the Co^lttce informed re­
garding the CtOTmiseiMi's progress toward the backl^ reduction 
tergets Included In the re^si: 41,500 al the end year
1999, and 28,500 by the end of fiscal year 2000. The EEW may 
be able to adkisve even greater backlog raductioM depwmng on 
the intake rate for new charges and the extent to which ADR meth-
***Tl^Comwdttee oonlinues to be oaocemed about the allocation of 
-esources to charge processing and to llti^Uon. The ComnilUeew- 
pecu the EEOC to continue to develop the ability ro trade stafliag 
and resources expended on particular EEOC activities, and exMCts 
the EEOC to be able to report to the Committee on the level of re­
sources actually being sj^ on chaige processing, how this level 
compares to previous years, whether resources need to be reallo­
cated among activities or dielricis. and the productivity of ^rge

the’EEOC'fo impWent a ays of Identifying the level of re­
sources dedicated ui this activity and other EBOC acavltiea, such

as litigation. The Committee undertdancls that the EEOC is cur- 
rantly working on a project v» track the use of EECC attorneys' 
time Chat will provide greater clarity regardiog the ailacatioo of re­
sources by acUvity.

The Committee ie also ooncerced abouc B50C Interventions in 
opgoing lawauita, and the Initiation of lawauHs allagir.g a almilar 
claim or claims as alleged in anothsT lawsuit fll^ against the same 
defendant. The Committee expects that the EBOC wftl give prio.rity 
to litigation on behalf of complainants not representedby counsel 
In other forums as opoosed to duplicating indepemUot llligaticm ef­
forts.

The bill also Inehulea language similar to that includod ir, pre­
vious appropriations acts allowing; (J) non-moneUry awards to o.n- 
vats ciCiMns; (2) up to $28,000,000 for payafMnte to Slate and local 
agandsB, an increase of $500,000 over fiofal j^ar 1908; and (3) up 
to $2,500 for official reception and rapresentatiDn expenses.
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Dear xxx,

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question 
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell 
and Goodling to Chairmen Livingston and Rogers.

Employment testers are individuals who are matched in job relevant respects but differ by the 
characteristic being tested - e^, race, age, gender, disability or ethnicity. In employment tester 
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget 
request for the EEOC does not provide for the use of FY99 appropriated funds for employment 
testers, nor will the EEOC use FY99 appropriated funds for this purpose.
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Equal Emplo^veni Opportunitv Comnussion 

SALARIES ASD EXPENSES
The ConrjniUee reconamenda $2SO,6CO,0OO For the Salaries &nd 

BxMD»e» of the Equal Ensploymeot Opportuaiiy Commiaaion 
(E£OC) ftr PiBcal year 1999. This amount is 818,500,000 below the 
request, and 818,500,000 abm-e the amount provided in the jurreot 
year appropriation.

Ajdditional resources are provided to support rmpronrements to 
the Investigation and resolution of actual indivi<lual charges of dis- 
crinrination. The Committee expects that these additional resources 
will allow the EEOC ;o continue to reduce the backlog of peading 
charges, and to signiricanlly expand the uee of altemative dispute 
resolution (AO20 techniques, including mediatjon. The ConuniUee 
notes that concerns about the EEOC’s use of employment testers 
in fiscal year 1999 are ijeing addressed in the form oi a letter from 
the EEOC Chairtnan lo the CongrEssioaal Committees of jurisdic­
tion.

The increase of 318,500,000 is pronrided for the following pur­
poses: 16,000,000 for acyus'.ments lo base, Se.OOO.OOD for the dei^e]- 
lament of the EEOC's ADR praaram, |3,500,000 for EEOC rnves 
tigative staffing eohan'emenls, 560C,000 for additior.al EEOC at 
tomeya, and $600,000 for edditional reimbursetnent to State and 
local Fair Employment Practice Agencies. The Committee rec­
ommendation does not include the requested increase for automa­
tion, for reaaana dejcribed below. Alw the recocnmendalioo does 
not include the full amounts requested for personnel increases, as 
t^ requested amounts were based os full-year costs of arhled posi­
tions. The Committee expects the EBSOC to submit a speediog pdan 
to the Committee in accordance with section $95 of this Act prior 
to the expenditure of funds for the program iocresaes included in 
the Committee recommendaticn. l^e sperrdiDg plan shall be sup­
plemented by a report, submitted to the Committee on Ap^mpria 
tions and the Committee on Education and the Workforce aetaillng 
specific plans for the implementation tf an ADR j.'vitiative.

ADJt—In addition to a detailed expenditure plan, Lte ADR im- 
pjeiceatation plan shall address the structure of the ADR progracn. 
The CommiUee urges the EEOC lo submit a plan that will make 
ADR optiocia available in most cases. The Committee expects that 
once an ecceplable ADR plan has been approved, such A plan will 
be implemeoted in every EEOC fitld office within fiscal year 1999. 
The CorruniUee further expects the !^0C to develrm syatonalic 
data eolleaion. and monitoring of the Commisaion’s AJ5h activities, 
to determine the impact on backlog, and lo refine and improva fu­
ture efforts.

Inueatigation —Tlie Committee provides additional resources in 
thU area in reoogniHon of the foci that the most of the chajges in
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« the current backog are “c6tegor>' B" and "category A*' charges thet 
require further investigation to determine ment AdmtLonairequire Wrlner lavemgauon ro uetenmc* iv-sources for investigative staff will address the need to develop and

A«aru*ye.—The Committee aupporta the hiring of additional at­
torneys spacifeaily to encourage early and suhstantive involvement 
of altomcya in the "stratagie- enforcement prooeas. in which attw- 
neys consult with investigators in acreenlng charges to ensure tte 
best use of resources. Also, the Committee encourages the EEOC 
lo adopt other “no-cost" measures thet might improve performance 
in this area, such as reorganizing vwrk flows, assi^ing attorneys 
to investigative units, or changing attorney job requiremen^.

.Stare and iomf Fair BmpioymenC Pnacfice Agencies.—The Com­
mittee notes that the Slate and local FBPAIs resolve approximately 
42% of the nalionaU caseload, and that many FBPA’s have a proven 
traA record of Actively using ADR methods, The Committee ex­
pects that the EEOC w«l work with the FHPA'a la achieve a fair 
and effective distribution of the additional resources provided, vra 
the reimbursement of a set nmount ocr charge resolution.

Automation rcqmrsmsnto —The CJcennuttae notes that the Vall­
ey's 1W9 budget request included increases of $9,590,000 reLaied 
to automation requireanenta. These increases are not included in 
the Committee rsoonunendation. The Corrnnittee a&suJDes the 
EEOC will be able to reqpieet funding for automation needs IVoin 
amounts that may be made available separately for Year 2000 com-
***lTfecal year 1998. the Carnmiltea provided a modest increase to 

address the charge caseload, and its growing backlim, esti-
TTiates indicate that by the end of flseal year 1098, tha bacUag wJ 
total over 57,K)0 charges. The Comrrittoe notes that the sdditiona
______________ tsAar 1QOO vH f^ltv tArCP^edsided for fiscal year 1999 sro ell specofically targeted 

lard radudng the backlog of private sector chatges. The Commi^U 
therefore expects that the additional rcaowes will support

lave- of charge "^resolutions projected in the budget request. The 
the EEOC to keep the Committee informed r

.!__ e —_ i_ -----------

Committee eireecte the EEOC to keep the Committee informed re­
garding the Cwnmissiwi's nrogresa toward the backlog reduction 
targela Included In the request: 41,500 at the end of^»l year 
1999, and 28,500 by the end of fis^ year 2000. The EEIW may 
be able to achieve even greater backl^ raductiona depan^ng on 
the intake rate for new charges and the extent to which ADR melh-
**Tl^Comu^ee oonlinuee to be ooucamed. about the allocation of 
-esDurces to cl^i^ proofing and to llC^Uon. The Comralttee ex- 
pecu the EEOC to continue to develop the abllily to track staffing 
and resources expended on particular EEOC activLties, and expects 
the EEOC to be able to report to tbs Conunittoe on the level of re­
sources actually being ap^ on charge processing, how this level 
compares to previous years, whether resources need to be reallo- 
caied arnong activities or dialricts, and the productivity of charge
procesaing ^ offtM. The Committee expects the proceastog of 
chai fUad with the EBOC, Indu ding the cedimt ion of the klog 
of such charges, will remain the BEOCs firm priwlty and directs
kktt fl ava^Afln nf IrfAP-^fvinif IfiVfil oT IV-myii UraiHEV) TVB4M ISSfllQflt MS« AS4W wewvawj m»mmthe EEOC to Implnnent a system of Identifying the level of re­
sources dedicated uj this activity and other SBOC activities,

as tltigalion. The Committee understands that ihe EEOC is rur- 
rantly working or. a project to track the use of EECC attorneys' 
time that will provide greater clarity regarding the albcatioo of re- 
souras aeUvity.

The Gommittoe is also oonceraed about EBOC Interventions in 
oaigDlng lawaulta, and the Initiation oflawflultB alls^ng a aUnilar 
claim or cJalnas as alleged in anothsT lawsuit flled against the same 
defendant The Committee expects that the EEOC will give priority 
to Utlgatfon on behalf of com^lnanCa not represented by counsel 
ta^hcr forume as opposed to duplicating independent liligalitm ef-

The bdl also Include* language similar to that iocludod Ir. pre­
vious appropriations acts allowing: (1) non-monetory awards to on- 
vate citlMns; (2) up to $28,000,000 for paynwote to Stele and local 
agsiurieB, an increase of 8500,000 over fiscal year 1998; and (3) up 
to $2,500 for official recepiion and rapresontation expenses.
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