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The EEO Complaint Process 
Federal Sector Task Force

The National Partnership for Reinventing Government and the Equal Employment Opportunity 
Commission will partner to establish an inter-agency task force to review the current federal sector EEO 
complaint process.

Why do we need a task force?

Create more efficient and less cumbersome processes 
Eliminate process backlogs
Create government-wide outcomes that no one agency can accomplish alone 
Create government as the model employer

Mission:

Reinvent the Federal Sector EEO Process 
Improve Fairness and Efficiency 
Prevent Discrimination 
Provide Tools and Guidance

Measurable Objectives:

Reduce average processing times 
Reduce backlogs

Timetable:

Announce Task Force - May 1999 
Assemble Task Force - June 1999 
Begin Pilot Projects - April 2000 
Complete Task Force - June 2000

Management Structure:

Federal EEO Senior Leadership Committee - senior officials from federal agencies and other 
stakeholders who will provide advise and “champion” this effort in their organizations.

Executive Management Team - manages the project and directs the task force on a daily basis.

Project Teams - federal employees working on specific areas of the project (see below).

Project Teams:

1. Dispute Prevention Team - identify practices that would prevent disputes from occurring in the first 
place or that lead to earlier resolution of disputes, such as ADR and other methods the lower or 
remove barriers.
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2. Small Agency Pre-Complaint and Complaint Investigation Team - map out and analyze the EEO 
compliant process(es) in small agencies to identify critical areas needing focus or re-engineering.

3. Large Agency Pre-Complaint and Complaint Investigation Team - map out and analyze the EEO 
compliant process(es) in large agencies to identify critical areas needing focus or re-engineering.

4. Benchmarking/Best Practices Team - core group to conduct benchmarking study, identify best 
practices, and aid other task force members with their benchmarking/best practices efforts.

5. Technology Solutions Team - evaluate process(es) to identify areas where the use of technology can 
improvements and efficiencies.

6. Task Force Report Writing Team - prepare reports on task force products.

Products:

Agency Assessments 
Process Maps 
Best Practices 
Benchmark Study 
Technology Solutions 
Identified Pilots/Demonstrations 
Final Task Force Report
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Here are some statistics from 1997, the latest year for which statistics are available:

• Formal Complaints Filed
Agencies reported 28,947 complaints filed in FY 1997, compared with 26,410 complaints 
filed in FY 1996, an increase of 9.6%.

• Complaints Inventory
During FY 1997, the government-wide EEO inventory of complaints grew from 30,717 
complaints at the beginning of the year to 34,286 at the end of the year.

• Complaint Resolutions and Average Processing Time
In FY 1997, 26,508 complaints were resolved, compared with 25,150 resolutions in FY 
1996, a 5% increase in closures.

The Average Processing Time for all types of resolutions was 391 average days in FY 
1997 compared with 379 days in FY 1996. Processing through merits decision accounted 
for the largest portion of the processing time — 602 average days government wide. This 
was an increase of 3.8% from FY 1996 when the average processing time for merit 
decisions was 580 average days.

• Where Cases are Pending
The largest number of complaints was pending at the investigation stage —12,422. This 
was 36% of the cases open in the government wide inventory at the end of FY 1997.

Fiscal Year Complaints 
on Hand at 
Beginning of 
Reporting 
Period

Complaints 
Filed During 
Reporting 
Period

Complaints
Closed
During
Reporting
Period

Complaints 
on Hand at 
end of 
Reporting 
Period

Inventory
Growth

Inventory
Growth
Percentage

FY 1994 21,929 24,592 21,565 25,707 3,778 17.2

FY 1995 25,072 27,472 22,497 30,682 5,610 22.4

FY 1996 28,949 26,410 25,150 31,195 2,246 7.8

FY 1997 30,717 28,947 26,508 34,286 3,569 11.6

The following five agencies account for 19,724, or 68.1 percent of the complaints filed 
within the Federal EEO complaint system in FY 1997:

United States Postal Service 14,326



Department of Veterans Affairs 2,316 
Department of the Treasury 1,368
Department of Justice 903
Department of Transportation 811

• Age of Complaints in the Federal Sector Inventory in FY 1997
The government-wide inventory of open complaints was 34,286 at the end of FY 1997.
Of that total, 34% were pending 1 to 180 days; 14% were pending 181 to 270 days; and 
52% were pending more than 270 days.

• Agencies Accept or Reject AJ Finding of Discrimination
In 1997, agencies rejected 64.3 % of AJ’s findings of discrimination 
However, agencies accepted 97.7 % of AJ’s findings of non-discrimination

Worst Federal Agencies by Largest Number of Processing Days for All Closures in FY 1997

Agency Total Closures Average Days Rank

EEOC 65 1,304 toiPVlt

CPSC 1 975 2

Peace Corps 5 967 3

HUD 159 930 4

AID 18 847 5

0PM 35 814 6

SBA 45 809 7

Education 56 782 8

Justice 654 780 9

FDIC 114 756 10

FEMA 12 710 11

NTSB 2 697 12

ACDA 1 696 13

Fed Retirement
Thrift Investment 
Board

1 687 14



Processing Days for Ag encies with Most Num )er of Pending Complaints

Agency Number of Cases at 
End of Period

Average Processing 
Days

Rank (from Best to 
Worse)

United States Postal 
Service

13,549 353 30

Department of 
Veterans Affairs

2,749 440 41

Department of
Justice

2,020 780 70

Department of the 
Treasury

1,467 354 31

Department of 
Transportation

815 310 22
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Record Type: Record

To: See the distribution list at the bottom of this message

cc: Laura Emmett/WHO/EOP, Leslie Bernstein/WHO/EOP
Subject: Update on status of EEOC federal sector rule

Here is an update, prepared by OIRA, on the status of the EEOC Federal Sector rule which is 
currently in final clearance at 0MB. The two major issues, which are detailed below, center on:
(1) the EEOC administrative judge (AJ) issuing a ruling and the agency only having the ability to 
accept or reject the AJ's decision but not to modify it. In this way, agencies will take final action 
on complaints referred to AJs by issuing a final order, but they will not introduce new evidence or 
write a new decision in the case. (2) the ability of obtaining interim relief after the AJ's decision but 
before the end of the administrative process.

0MB plans on meeting with EEOC later this week to go over its concerns, and thereafter plans 
on contacting the agencies about the rule and requesting that their general counsels or 
deputy secretaries contact 0MB if they still have major concerns. I will also send around a 
copy of the proposed rule and all of the agency comments. Please let me know if you need 
anything else.

While the agencies may raise other issues, here is OMB’s analysis of the major outstanding issues:

Overview of the Rule
EEOC's objective in issuing this final rule is to streamline, and make more fair, the process by which 
a federal employee pursues a discrimination complaint. The most significant provisions of the rule 
eliminate an agency's ability to reverse or amend decisions of the EEOC Administrative Judge (AJ). 
Under the current process, an complainant/employee can opt for a hearing with an AJ. The 
agency can then reverse or amend the AJ decision. The only options for the complainant/employee 
at that point is to accept the agency decision or appeal to the EEOC's Office of Federal Operations 
(OFO). The final rule would provide that in cases in which the agency does not agree 
with the decision of the AJ: (a) the agency issues a final order notifying the complainant that it will not 
fully implement the AJ decision; (b) the agency automatically files an appeal with the EEOC on behalf 
of that employee; and (c) in cases involving removals or separation of the employee, the agency 
would provide interim relief (i.e., retroactive restoration) consistent with the finding of the AJ pending 
a final decision from the AJ.

Other significant provisions of the rule: (a) require all agencies to make available an alternative 
dispute resolution (ADR) program for the pre-complaint process; (b) provide EEOC AJs with the 
authority to award attorney's fees and costs to winning complainants for services rendered 
prior to the filing of the formal complaint (e.g., during the counseling and ADR phases).

Views of the Stakeholders
During EEOC's development of the proposed rule, and following publication of the NPRM on 
2/20/98, approximately 30 different Federal agencies expressed significant concerns with 
many of the provisions in the rule. The agencies are primarily concerned with the elimination of 
an agency's right to reverse or amend an AJ's decision. Agency arguments range from legal



(EEOC lacks the authority to eliminate this agency action) to policy (the AJ's lack the expertise to 
adjudicate these claims and agency amendments or reversals are a proper check and balance).

On the other side of the spectrum, OIRA has met with a Federal employees union and a member 
of the plaintiff's bar who feel that EEOC's proposed changes to the complaint process do not go 
far enough in limiting agency control in adjudicating cases in which the agency is accused of 
discrimination.

OIRA Analysis
OIRA agrees with EEOC that the current process of allowing the agency (or the "defendant" in 
discrimination cases) to amend or reverse the decision of the EEOC AJ may be legitimately 
perceived as inherently unfair. OIRA is further impressed by data provided by EEOC which 
demonstrates that agencies reverse a significant majority of AJ findings of discrimination, and 
that in a majority of those cases that are appealed to the EEOC, the result is a reversal of those 
agency decisions on appeal from the employee. However, OIRA does have some concerns 
with the provisions that would implement this change to the process.

The agency issues a final order notifying the complainant that it will not fully 
implement the AJ decision. As stated above, OIRA believes that this change will improve the 
fairness of the current process. Further, OIRA, upon consultation with DOJ, agrees with EEOC that 
a "final agency order" meets the legal requirement in Section 717(c) of Title VII that the agencies 
have some "final" action they can take following an AJ decision.

If the agency disagrees with the AJ, the rule as drafted would require the agency 
to automatically file an appeal with the EEOC on behalf of that employee. OIRA has 
two main concerns with this provision:

• Assume that the AJ rules in favor of the agency, finding that no discrimination occurred. However, 
the agency now wants to amend or not fully implement that decision because its review did uncover 
discrimination. Why would there necessitate an appeal to the Commission? EEOC's reg strategy 
appears to assume a certain outcome which may not in fact always occur.

• A separate provision in the rule contains the requirement for the agency to provide notice to 
the complainant with all final orders of a complainants right to appeal to EEOC. EEOC has not 
demonstrated that this notice requirement would be insufficient to allow an employee to exercise 
a right of appeal. A process in which the employee has the burden to file an appeal following an 
agency order may be more consistent with other processes of jurisprudence in the U.S.

- In cases involving removals or separation, the agency would provide interim 
relief (i.e., retroactive restoration) consistent with the finding of the AJ. OIRA has 
several concerns with this provision:

• This provision was not proposed or addressed at the NPRM stage. OIRA is believes that this 
substantial change to the process should go through a notice and comment process before 
becoming effective.

• Section 717(c) of Title VII requires some kind of "final" agency action following an AJ decision.
An interim relief provision would basically render the "final" action by agencies as moot, and thus it 
is no longer clear that EEOC has fulfilled the Section 717(c) requirement.

• OIRA is sympathetic to the concerns voiced by agencies that this provision could create 
significant disruption in an agency's workforce when considering that that 33% of agency reversals 
are upheld on appeal to the EEOC, and that it traditionally takes a long period of time for EEOC to 
issue a final decision on appeal.



• Based on the above concerns, it is not clear why more traditional remedies of back pay and 
damages would not be sufficient to make an employee whole.

Message Sent To;

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Maria Echaveste/WHO/EOP 
Charles F. Ruff/WHO/EOP 
Thomas L. Freedman/OPD/EOP 
Irene Bueno/OPD/EOP 
Edward W. Correia/WHO/EOP



EEOC Data Collection 
Question and Answer 

July 7,1999

What is the Administration’s response to the GAO report that criticizes the EEOC 
for failing to collect relevant and useful data on job discrimination trends among the 
federal workers?

The Administration is taking steps to ensure that the data collected from federal agencies 
is more comprehensive and accurate. The EEOC has begun to clarify the instructions for 
data collection and to require that federal agencies certify the accuracy of the data. In 
addition, the Administration has requested for the EEOC a $33 million increase in FY 
2000, of which $4 million is directed toward EEOC enforcement efforts including 
funding for analyzing trends of job discrimination among federal workers. Finally, the 
EEOC will soon publish a rule that will improve data collection of Job discrimination 
trends among federal workers.
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TALKING POINTS ON DRAFT REVISIONS TO 
FEDERAL SECTOR MANAGEMENT DIRECTIVE

Background

• Under Title VII, federal agencies must maintain affirmative programs of equal 
employment opportunity for employees and applicants. Under the 
Rehabilitation Act, agencies must establish affirmative action programs for 
people with disabilities.

• The EEOC is responsible for implementation and enforcement of these 
requirements.

• The EEOC's interpretation of these requirements is currently set forth in three 
different Management Directives.

Need for Revised Directive

• The current Management Directives are more than 10 years old.

• The law has changed considerably in the interim. New guidance is needed 
on the impact of the Adarand decision on race-based programs. Revisions 
are also necessary to ensure that guidance under the Rehabilitation Act 
conforms to the standards of the Americans with Disabilities Act.

• Because the current Management Directives address disability-based 
programs separately from race and gender-based programs, agencies have 
sometimes focused exclusively on Title VII programs and have neglected 
affirmative action for people with disabilities. Combining guidance on both 
types of programs should help to alleviate this problem.

Because of these concerns and the importance of up-to-date and effective 
guidance for federal sector employers and employees, EEOC staff began 
drafting a revised, consolidated management directive nearly two years ago 
under the direction of then-Chairman Casellas. Staff coordinated the Title VII 
aspect of the guidance with the Department of Justice since the 
constitutional principles announced in Adarand control the availability of race 
and gender-based programs in the federal government.

The Draft Management Directive

• The draft Directive provides much needed practical guidance on ensuring the 
legality of race, gender and disability-based programs, while at the same time 
emphasizing options that remain open to agencies under the law to pursue
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affirmative action principles.

The disability portion of the draft Management Directive will help to 
implement the Administration's commitment to increasing federal 
employment opportunities for people with disabilities. In the short-term, the 
Directive can serve as the model plan for federal agencies requested by the 
President's Disability Task Force.

The Title VII portion of the draft:

• Explains that Adarand does not apply unless race, national origin, or 
gender are taken into account in selection decisions.

• Requires review of agency policies, targeted outreach and recruitment, 
and race-neutral training programs where there is evidence that 
opportunities have been limited for minorities or women, whether or 
not discrimination could be legally proved.

• Gives guidance on when race-based selection decisions will be 
authorized.

The Rehabilitation Act section:

• Makes clear that strict scrutiny does not apply to disability-based 

programs.

• Requires review of agency policies to identify barriers to opportunity, 
and outreach and recruitment to increase representation of people with 
disabilities in the applicant pool.

• Directs agencies to implement formal procedures for addressing 
requests for reasonable accommodation and explains required 
components of those procedures. The draft also instructs agencies to 
consider the use of excepted appointing authorities and other means of 
increasing representation of people with disabilities in filling vacancies.

The reporting and recordkeeping section:

Requires agencies to track their progress and report it to EEOC in a 
manner that enables tracking of government-wide progress as well.

Status of Draft Directive

The directive has not yet been considered by the Commission.
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OFFICE OF POLICY DEVELOPMENT 

UNITED STATES DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue, N.W., Washington, D.C. 20530

JRANCES M- HART 
ixccutive Officer 
Executive Secretariat 
Equal Employment Opportunity 
Commission 
jlSOl L Street, N.W. 
Washington, D.C. 20507

PH; (202) 663-4078 
FAX: (202) 663-4114

DATE: April 21, 1998

FROM: BOB HINCHMAN
Main Building, Room 4258 
PH: (202) 514-8059 
FAX: (202) 514-9112

Number of Pages (excluding this one) 9

The original of this letter is being sent to you by courier.
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U.S. Department of Justice

Associate Attorney General

Vfaihiittion, D.C. 2K30

April 21.1998

Frances M. Halt 
Executive Officer 
Executive Secretariat
iqual Employment Opportunity Commission 
1801 L Street, N.W.
Washington, D.C. 20507

Re: Notice of Proposed Rulemaldng published on Fcbmary 20, 1998 at 
63 FR 8594, proposing changes to 29 CfR 1614 (RIN 3046-AA66)

Dear Ms. Hart:
This letter provides the comments of the Depamnenr of Justice concerning Notice

of Proposed Rulcmaldng which the Equal Employment C°mimssion pt*hshcd on
Febru^ 20, 1998 at 63 FR 8594, proposing changes to 29 CFR 1614 (m 3046-AA66)_
This NPRM proposes broad changes in administrative judge authonty and proccssmg of EE

complaints.
Tte TOPpont the EEOC in its ongoing effon lo in^rove the etfecUveoKs

of ttte S^^ttompWiits process snd believ« that the EEOC should be conn^ tor 

to remedy deficiencies h. the process. However, the D^srt^t Stron^y 
th^^of the proposed changes are inconsistent with law, ^air y and improperly depnve 
federal agencies of the opportunity to review and contest ihe ftemat and legal fi^s of 
administrative judges, and incieaac flie length ot the process m some casM, Coc^ m the 
proposed changes which, in the Depamnem's view, mate the most stgmflcani Uianges and 

the greeteat eoneems «. set forth In this letter. Additional comments and recommenda­
tions are set forth in the etteched Appendix.

The Department undetaiands tt is EEOC’s beUef thst allowing Fedetrt a^fes TO 
reject or modify an Administrative Judge's (AJ’s) decishm may be perceived to be

AJ is consSsr«i to be a “neutral third party." To “addiws the perception of imfain^s 
and conflict of interest in agencies deciding complaints of discrimination against [co^lsun 
antsF (63 re 8598). the EEOC proposes to eliminate Uic ability ot agencteB to reject or 
modify the AI’s decisions. The Department strongly objects to this EEOC proposal to 
autho^ the EEOC's AJs to make a fmal decision on a coiiiplamt of discrimination where a 

complainant has requested a hearing. Because it will be the EEOC’s ^s who will 
these decisions, the underlying agency will no longer be able to take final action on EEO

complainis.
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This proposal, as it stands, is inconsistent with the language of Title VII. Specifically, 
Section 717(c) of the Civil Rights Act of 1964. 42 U.S.C. 2000c-l6(c). which is applicable to 
the federal sector EEO process, provides for the agency to take the final action witii respect to 

complaints of discrimination:

Within 90 days of receipt of notice of final action taken by a department, agency, or 
unit refened to In subsectionCa) of this section, or by the Equal Employment Oppoiru- 
nity Commission upon an appeal from a decision or order of such department, agency, 
or unit on a complaint of discrimination based on race, color, religion, sex or national 
origin, brou^ pursuant to subsection (a) of this section, Executive Order 11478 or 
any succeeding Executive orders, or after one hundred and eighty day.^ from the filing 
of the initial charge with the depanmeni, agency or unit or with the Equal En^loyment 
Opportunity Commission on appeal from a decision or order of such department, 
agency, or unit until such time as final action may be taken by a department agency or 
unit, an employee or applicant for cmploymcni. fr aggrieved by the final disposition of 
his complaint, or by the failure to take final action on his complaint, may file a civil 
action as provided in section 2000e-5 of this tide, in which civil action the head of the 
department, agency, or unit, as appropriate shall be the defendant.

Thi.«; provision refers several times to a “final action" by the dcparmicnt or agency, nr 
a final action by the EEOC upon an appeal from a decision or order by the department or 
agency. A related provision found in §717(b), 42 U.S.C. §200Qe-16Cb), provides thaL the 

head of each department, agency, or unit shall con^Jly with such rules, regulations, orders 
and instructions which shall include a provision that an employee or applicant for employment 

be notified of any final action taken on any complaint of discrimination tiled by him 

thereunder."

Tlicsc statutory provisions provide that the agencies against which an EEO complaint 
has been filed will have the autiiority to take and will take 'final action" and that this final 
action can then be appealed to the KOC. The proposed regulation, which would permit 
complwnants who opted for an administrative hearing to bypass any “final action" by the 
agescy, is ineonsistem with the staniiory provision cited above.

In order to obtain a definitive xcsolutian of these legal issues. I am asking the 
Department’s Office of Legal Counsel to render a foimal opinion concerning the possible 
conflict between the EEOC’s proposed regulation and fliis Biamic.

t

The proposal to bypass the agency in cases where an administrative bearing has been 
held is based on unfounded concema and perceptions, at least with respect to the administra­
tive proce.ss within the Department of Justice. The concern is that agencies are abusing their 
right to reject or amend recommended decisions by incoirectly rejecting recommended 
decisions adverse to the agency. One of the frequently repeated'statements expressing this 
concern is that in any given year, statistics show tiiat executive agencies as a group rejected 
between 50 to 60 percent of the recommended findings of discrimination while rejecting less
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ihan 1 pexceni of ^ recommended findings of no discrimination (see House Report No. 
103-599, Federal Employees Fairness Act of 1994, July 13, 1994).

These statistics may not actually suggest die level of unfairness on the part of agencies 
ihat the EEOC comments imply. It is not surprising that agencies affirm 98% of the recom­
mended findings of no discrimination, because those cases where agency oQicials suspect 
kiscriminaiion after an EEO investigatioa has been conducted are generally settled, and arc 
kicrcfore not considered by Administrative Judges. Cases that xnalce it to the administrative 
hearing stage are mostly those where the agencies have concluded Uiere was no discrimination. 
In the cases that are forwarded to an Administrative Judge for a hearing, an Administrative 
Judge’s recommended finding of “no discrimination" merely confirms the agency’s informal 
initial aBEBSsmant, and provides still further indication that the proper assessment of the case is 
a finding of no discrimination. Given this, it is not surprising that agencies affirm the great 
Imajnrity of recommcndcd findings of no discrimination because such an affirmance is 
consistent with the earlier informal assessment by the agency and with the EEOC Administra­
tive Judge's findings.

With respect to the Department of Justice, the Department’s Complaint Adjudication 
Office (“CAO") accepts the Administrative Judge's findings of no discrimination most of the 
lime. But, the Complaint Adjudications Office also accepts recommended findings of 
discrimination most of the time. Whctlicr the recommended finding is for discrimination or no 
discriminatioi), the Department’s CAO affirms the majority of recommended decisions.
Indeed, CAO has. on some occasions, rejected an Administrative Judge’s finding of no 
discrimination, and found di.scrimination. As noted e^lier, conqilainis reach an administrative 
hearing stage usually because the agency does not believe, based on the investigative record, 
that there has been discrimination. When an Administrative Judge agrees with this assess­
ment, that makes for two separate assessments of no discrimination. Yet even in those 
situation-^, the CAO has on occasion rejected tiie recommended decision and reached a finding 
of discrimination. Such actions arc not indicative of partiality towards the agency, and instead 
demonstrate the objectivity of the office.

Moreover, the EEOC has not reported the jjeicentage of times that the EEOC’s Office 
of Federal Operations (OFO) has reversed an agency’s rejection of the AJ’s recommended 
findings of discrimination. If agencies are indeed prone unfairly to reject recommended 
findings of discrimination, one would expect a high percentage of OFO reversals in such 
cases. In tiic Department’s experience, OFO has affirmed the majority of this agency’s final 
decisions which rejected recommended findings of discrimination. Given this, there is a 
strong argument tiiat agency rejection of an AJ's recommended finding of discrimination is not 
indicative of unfair practieec.

Indeed, the Depanmem of .Justice has ^n care to have m place certain safeguards 
that will ensure that final decisions are issued after a fair and impartial assessment. Among 
these is the Department’s longstanding use of the “dearly erroneous" standard in reviewing all 
recommended decisions. Even though the EEOC regulations do not require agencies to apply 
this legal standard when reviewing Adminisiraiive Judges' recommended decisions, the
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bepaitment’s Complaim Adjudication Office has consistently applied this high standard in the 

interests of fairness and impaitiidity. The CAO is well aware that where a hearing has been 
conducted, the Administrative Judge has had an opportunity to observe the witnesses and 
(hereby be in a position to make credibility findings, and Department bos accordingly 
applied the ‘‘clearly erroneous” standard in such cases. Importantly, the CAO has applied the 
same high standard even in those cases where an Administrative Judge has issued a recom­
mended decision widiout holding a hearing. In these cases, there are few persuasive reasons 
for applying the “clearly erroneou.';" standard, but in the interests of fairness and impartiality, 
the CAO has extended the application of this standard to such cases also.

The Department has in place odier safeguards ttiat ensure impartiality, including 
keeping the CAO separate from agency components, so that all final decisions i.^sued by the 
Complaint Adjudication Office can not only be fair but also have the appearance of fairness 
and iffipaxtiality. The Department of Justice is comprised of several component agencies, and 
the Complaint Adjudication Office, which is responsible for issuing Department of Justice 
final decisions, is entirely separate ftom these components. Since inception, die Complaint 
Adjudication Office has operated so that its only responsibility is to issue final EEO decisions, 
and this has been carried out without interference from any component official. These and 
other safeguards have ensured that Department of Justice final decisions are fair and impartioi. 
and, I believe, help account for the very low percentage of reversals by EEOC’s Office of 
Federal Operatia&s.

Thus, rather than allow AJs to render final decisions on ca<ies that have been refeiied 
to them for hearing, perhaps a better solution would be for the EEOC To require each agency 
to have an independent adjudicatory office to render final agency decisions, as does the 
Department.

There are also other imponant reasons to continue to allow the Department of Justice 
and other federal agencies to issue final decisions. These include: I) the presenL opportunity 
for a full agency a.s.ses$tn.ent whether a given complaint has merit; 2) a potential increase in the 
time for the issuance of a final decision under the EEOC proposal; and 3) dre acldiciunal 
responsibilities that will be added to the EEOC if its proposal ts implemented.

The use of die term “final decision” is somewhat misleading in that the final decision 
by an agency is not and never has been "final” indie sense of being the last step in the 
process. “Finar decisions were intended to be a vehicle for agencies to make a full, impartial 
assessment of the record, and where there was evidence of discrixoinafion. to lake steps that 
would provide the complainant with full relief and help ensure that the discrimination does not 
recur. Ic was always intended that all agency final decisions adverse to the complainani be 
subject to appeal to OFO or review in federal district enmt.

By proposing regulations that effectively eliminate agency final decisions hi cases that 
are heard by an Adminisiraiive Judge, the EEOC Is limiting the opportunity for agencies to 
make a full assessment of whether a given complaint has merit. This proposal would have 
dctrimenial effects for complainanis and for the administrative process. Contrary to the
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suggcstion that agencies do little at the final decision stage on behalf of complainants, oui‘ 
experience is that the final decision stage permits agencies to take steps to further the interests 
of complainants. Presently, even in cases where there has been no finding of discrimination, 
the Department’s CAO has often informed EEO officers of facts and circumstances in the 
record «diich, while not serious enough to meke for liebility, are troublesome and arc a 
poieniial basis for future liabili^. In such cases, the CAO has advised EEO officers to

the situation more closely and take steps to defttsc any potential EEO problem. Thus, 
even though the rMTnriamr Adjudication Office affirms most of the recommended decisions, it 
adds to the fairness of the process by providing review of the record without any significant 
delay, and by permitting the Department to take steps that will ameliorate matters even where 
there has been no finding of discrimination. Under the proposed regulations, such options 
would DO longer be available because there Is no longer an opportunity for the Department, 
after a hearing, to assess the fuU record. Administraiivc Judges likely would not be able to 
recommend such advisory steps in a case where there has been no finding of discrimination, 
given that remedial orders require a finding of discrimination.

The proposed regulaiions may also lengdicn the process in some cases. The EEOC 
has stated that an additional reason for eliminating the final decision after the issuance of a 
recommended decision is that it •‘eliminates a layer of review and permits decision-making at 
an earlier stage, central goals of the National Performance Review." (63 FR 8598) While the 
intent of the proposed rule is to decrease the number of steps to the process and shorien the 
lime before a final decision is issued, instead it may ^ up jtiSTgaaag the amount ot time 
before a final ruling by OFO is issued.

Currenfly. all agency final decisions foUowing a recommended decision by an Adminis­
trative Judge must be issued within 60 days of the recommended decision. Given the strict 
time limit, the final decision step in die administrative process does not unreasonably delay the 
complainant. Significantly, those final decisions which find discrimination are binding on 
agency officials, and relief is to be mplcmcnied within a reasonable time thcrcaftci. In such 
cases, under present regulations, agencies are not entitled to appeal an adverse ruling in a final 
decision and it is issued only 60 days after the Administrative Judge’s decision. Under the 
proposed regulations, agencies axe explicitly permitted to appeal an Administrative Judge’s 
decisions of discrimination to OFO. This could create a significant delay for complainants 
because, under Ibe proposed regulations. OFO is not required to adjudicate the natter within 
any specified period of lime after The Administrative Judge’s decision, and review undoubtedly 
will exceed the 60 day limit now in place for final agency decisions. Given the present 
backlog, OFO could take well over a year to issue its decision.

Related to this, under the proposed regulations, the EEOC will be taking on the added 
responsibility of ensuring that relief is implemented in a prompt, effecUve, and comprehensive 
maimer. Currently, where the Department of Justice final decision makes a finding of 
discriminnioa, the Complaint Adjudication Office takes an active role in ensuring that relief is 
implemented as ordered and proihptly. This often means making repeated inquiries, suggest­
ing lines of action, and taking the additional steps needed to overcome the practical difficulties 
that can arise when relief is being implemented, as well as issuing decisions to clarify relief
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and awards of attorney's fees. Under the proposed regulations, all of these duties will now be 
shifed TO OPO in Jxcaring cases because agencies will no longer be able to issue a final 
dKisiou, These additional duties, along with delays caused by appeals to OFO, could mnyp 
the process take longer in many cases.

«
In addition to the greater work for the OFO - because it will be hearing these appeals 

- this regulation will result in additional work for the AIs because they will be implementing 
rchef, which is now done by the underlying agencies. Even without the proposed additional 
duties. Administrative Judges have significant and sizable responsibilities which are difficult to 
cwry out as fully as po.ssible given the caseload and time pressures on Administrative Judges. 
The proposed regulations will add to these existing responsibilities, without any indication that 
greater resources will be allocated to handle these addlUonal responsibilities. Given the 
current limited resources, it is not clear how the EEOC will be able to take on the additional 
responsibilities imposed by the proposed regulations.

While the Department of Justice agrees that improvement of the Federal sector EEO 
process is desirable, the changes proposed by the EEOC in this NPRM wUl limit agency 
action. The Department urges the EEOC to work further with agencies in an effort to refme its 
proposals. The goal of all involved in the EEO process should be to identify and resolve those 
cases where discrimination truly exists while at the same time dijsposing promptly of non- 
meritorious coniplaints.

Sincerely.

Kaymond C. Fisher 
Associate Attorney General

Attachment
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Additioual conunents and reconuneiidiitions of the Department of Justice concerning the 
E^ual Employment Opportunity Conunission Notice of Proposed Rulemaking published 
on February 20, 1998 at 63 FR 8594, proposing changes to 29 CFR1614 
OUN3046-AA66)

Altematfre Dispute Resolution.

The Dcpartroent has no objection to increased efforts to encourage voluntary participa­
tion in alternative dispute resolution (ADR) programs, particularly where agencies are 
permitted to develop and operate ADR propams suited to their own xnanagemeni approaches 
and organization structures. However, while the Depamnent ftiUy siq)poits the use of ADR to 
resolve complaints at the early stages of a dispute, ADR may not be appropriate for all 
complainis. The proposed regulation would give every complainam the opportunity to take 
e\»ery dispute to ADR. This does not appear to promote an effective use of resources or 
timely resolution of EEO complainis. The EEOC regulation should provide Federal agencies 
with the opportunity to decline ADR if they believe that the complainant’s case is subject to 
dismissal.

In addition, the EEOC proposal should be more specific on the discontinuance of the 
ADR process. The regulations .should provide that it is the responsibility of the complainant to 
advise the EEO Counselor fliai the complaint was not informally resolved so that the EEO 
Counselor can conduct the final interview. In some agencies, the EEO Counselor may not 
have been involved in the ADR process.

• Dismissals.

The Department supports the EEOC’s proposal to dismiss "spin-off" complaints. 
However, the Department suggests that any definition of the teim provided in the regulations 
or ManagemenL Directive 110 h* narrowly defined to include only those coix^laints that allege 
dissatisfaction with the agency's processing of the original complaint. la addition, the 
EEOC's proposal to dismiss complaints that have been filed in an attempt to misuse the ££0 
pre^ss is also a change that wc believe will add to the efficiency and credibility of ihe 
process. However, here, as in flic matter of "spin-off" complaints, a precise definition of what 
constimtes "a clear pattern of misuse of the EEO process" should be provided. It is critical 
that any definition of what constimtes "misuse" or "abuse" of the process protect against the 
aTbitrary dismissal of complaints filed by persons who have a histoty of filing complaints (i.e. 
multiple filers).

• Fragmentation of Complaints.

The Department also supports the EEOC's proposal to provide guidance regarding the 
?menied processing of EEO claims. It has been the experience of the Department’s Equal

- App. 1 -
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Enqjloymcni Opportunity office ttai components within tbc Department occasionally fail to 
disnnguifih between allegations (i.e. factual statements) in support of a claim and the claim 
toelf. This error leads to the "fragmentation of complaints" or the multiple processing of the 
Icg^ claim, as well as the processing of anecdotal evidence as if it were a separate legal claim. 
While we agree this problem should be addressed by the EECX:, we believe that providing 
detailed guidance in EEOC’s Management Directive 110 would be more effective than 
promulgaiing additional regulations.

Class Complaints.

The Department objects to the proposed amendment of section 1614.204(g)(2) that 
ould require AJs to approve class setdemcni agreements. The Department agrees with those 

comraenters who have mamtained that adequate safeguards exist in the current regulations and 
that this change would add an unnecessary layer of review. Dissatisfied class members 
cumntly have the ri^t to petition to vacate a settlement agreement and the current regulations 
also require the class agent to fairly and adequately represent the class.

Hearings.

Tbc EEOC has proposed that AJs be given the authority to dismiss cotoplainic during 
the hearing process for ail the reasons currently provided in 29 CFR 1614.107. The Depart­
ment agrees diat this change would help to streamline the process by eliminating the need for 
ite AJ to remand the case back to the agency when he or she believes dismissal is warranted - 
if 1 the AJs are nal given binding authority to render final decisions. However, the Depanmeni 
objects to the proposal to allow AJa to render decisions without a hearing even when material 
facts are in dispute If the AJs are to be given binding authority to render final deci.sions. If the 
Alls are given final decision authority, and the appeal from those decisions will be on the 
clearly erroneous standard, then it is imperative for the agencies to settle factual disputes at the 
hearing stage. Otherwise, agencies will he at a severe disadvantage at the appeal stage. 
Moreover, should this provision be allowed to remain, tire language in the proposed sub- 
pMagraph 1614.109(g)(4) should be clarified with underlined addition as follows: ...and that 
the complainant’s case lacks merit, the administrative judge may issue a final deci.<;ion without 
a hearing.

Further, the regulations should include a provision which allows tbs complainant to 
atped the AJ's decision to the EEOC's Office of Federal Operations for a final decision on 
the matter. This modification of the proposal will ensure that compUinants' appeal rights axe 
preserved and that they receive a fair assessment of their case from tire EEOC.

Appeals.

The Depanmeni objects to the proposal to change die standard of review on appeals of 
fiiul decisions rendered by AJs froip de novo to clearly ciTDncous.-while maintaining the ds 
DDVQ standard for final decisions rendered by the agencies—in those instances where the
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con^la^t see^ a final agancy dcciaion withouz a hearing. It would seem that treating two 
spmdards of review merely complicates the administrative process rather than simpli^inn it. 
Jfjiirthcr. EEOC acknowlodps tot Federal agencies have noted tot when they reject AJ’s 
lecommcnded findings of discrimination, those agency decisions axe upheld by the OFO most 
of the time (Federal Sector Workgroup Report at 15, n.8).

Since to cuiient evidence seems to clearly indicate tot OFO overwhelmingly agrees with the 
agencies when they reverse an AJ’s finding of discrimination, a move to to clearly erroneous 
stendaid would likely mean that incorrect findings of discrimination would be upheld by OPO 
due solely to the standard of review. AddirionaUy. the sanctioning of agencies who do not 
comply with these regulations should not rest with the Office of Federal Operations but at a 
higher level within the KOC to ensure impartiality. The Department does not object, 
however, to the elimination of the retjuest for reconsideration.

Attorney’s Fees.

The Department objects to to proposal w allow AJs to award anomey’s fees in cases 
where a hea^ ^ been requested. At present, where the Department issues a decision in 
favor of an individual, the Complaint Adjudication Officer (CAO) directs the artomey for the 
individual to submit his or her fee request to the component. If the anomey and tlie compo­
nent cannot agree on a fee the CAO requests briefs on the amount of the fte and renders a 
decision directing the component to pay a specific dollar amount. The Department is unaware 
of|any problems with the status quo In this area. The Department also believes that allowing 
attorney’s fees for work done prior to the filing of the fonnal complaint would, in fact. lunder 
pre-complaint settlement of claims because of an inherent conflict between speedy settlement 
and 8 potential attorney’s fees award. The proposal also would make it more difficult to settle 
C8 ics early in the process when the likelihood of non-monciary settlements are the greatest.
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CONTACT; William J. White, Jr. 
Reginald Welch 
(202) 663-4900 

'ITY (202)663-4494

ed<;« )c proposes regulations to streamline
THE KFAJ COMPLAINT PROCESS FOR FEDERAL EMPLOYEES

WASHTNCfl ON - The U.S, Equal Employment Opportunity Commission (EEOC)

annnunceti today proposed changes to its regulations governing tlic procedures foi federal

employee rliscriminatinn complaints as part ol the Commission’s broader efforts to improve the

effectiveness of its operations. The propo.sed changes, published m the Federal Regmer as a

Notice of Proposed Rule Making (NPRM), arc the result of a nearly two-year process.

In signing the Notice, EEOC Chairman Paul M. Igasaki said, “These changes take 
important steps toward making the process for federal workers fairer and more elfidenT.” He 
arified that the NPRM will also “advance the Administration’s Natiojial Performance Review 
goals ol removing unnecessary layers of review and delegating dccisioii-inakiiig to front-line 
employees. ”

In developing the NPRM, the Commis.sion consulted biuadty with its various 
stakeholders, including federal agencies and officials as well as federal employees and their 
representatives. The major proposed changes include.

® Expanded use of Alternative Dispute Resolution to resolve complaints earlier in the 
complaint process;

• A provision dial the decisions of EEOC administrative judges will be final, eliminating
the ability of the agency accused of discrimination to change or reverse the decision of 
the Judge;

• MeChailism.s lo enhance the management of ca.ses by creating two new bases for the 
dismissal of claims and eliminating an outdated one;

• A new '‘Offer of Resolution’’ provision which allows an agency to make a scitlciiieni 
offer to an employee and, if the employee does not accept the offer and does nni 
recover at least as much as the agency offered, avoid lurilier liability for attorney’s fees 
and costs;

(MORE)
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Expanded use of class actions to combat discrimination in federal employment;

Adoption of a substantial evidence standard of review for decisions of administrative 
judges following a hearing; and

Narrowing of the circumstances in which the parties can seek recoiisidcittliuii of an 
EEOC appellate decision issued after an appeal by an agency or cmplf)yee.

The NPRM acknowledges a number of comments made by agencies during tlie formal 
inter-agency review process, and asks for public comments on those issues The public 
comment period runs from February 20 through April 21, 100X. {lomments should be 
addressed lo; RF.OC IleadquarTers. Office of I.egal Counsel, ixm I. Street, N.W., 
Washington. D.C. 20307. The text of the NPRM will be available on EEOC’s web site at 
www.eeoc.gov shortly after its publication in the Fadernt Hpf;i.ctpr

EEOC enforces Title VII of the Civil Rights Act of 1964, which prohibits employment 
discrimination based on race, color, religion, sex, and national origin; the Age Discrimination 
in Employment Act, which prohibits discrimination against individuals 40 years of age or 
Older; sectioas of the Civil Rights Act of 1991; the Equal Pay Act; Title 1 of tlie Americans 
witli Disabilities Act, which prohibits discrimination against people with disabilities in the 
private sector and slate and local governments; and the Rehabilitation Act’s prohibitions 
against disability discrimination in the federal government.

###
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DRAFT
EQUAL EMPLOYMENT OPrORTUNITY COMMISSION 

29 C.E.R. Part 1614 
Notice of Proposed Rulemaking 

Federal Sector Equal Employnicnt Opportunity

Questions and Answers

Q: What is EEOC’s role in Federal Sector Equal Employment Opportunity?

A' KHOC is responsible for enforcing the laws prohibiting employment discrimination based 
on race, color, religion, sex, national origin, age and disability in the federal government 
The EhOC also promulgates the regulations and procedures by which federal employees 
file complaints. They are contained in 29 C.F.R. Part 1611,

Q' How do the discrimination complaint procedures for federal employees currently work?

A; Currently, a federal employee or applicant who believes he or she has been discrimiimtcd 
against must contact a counselor at his or her agency within 45 days of the alleged 
discrimination. After receiving counseling, the person may file a complaint with the 
agency. The agency will invesligate the complaint. At the end of the investigation, the 
complainant may request a hcai ing from an EEOC administrative judge or may request a 
final decision from the agency if a hearing is requested, the EEOC administrative judge 
will issue a recommended deci.sion, which the agency may adopt, modify, or reject. If the 
complainant is dissatisfied with the agency's decision, he or she may appeal the decision to 
EEOC. Tf either the agency or the complainant is dissatisfied with the appeal decision, 
cither party may request reconsideration from the (:ommission.

Q. Wily is it necessary for the EEOC to change the way the federal sector process works?

A: EEOC, along with internal and external stakeholders, had concerns ahoiil the fairness and
efficieiicY of the federal sector process, This prompted the REOC to e.stablish a Workmg 
Group to identify problem areas within the federal sector and develop recommendations 
for l eform. The Working Group identified the following specific areas of concern;

• Agencies cliaigcd with discrimination invesligate themselves and make the initial 
determination ol' wlictlici or not they have discriminated, leading to widespread 
perceptions of a pi occss dial is riol iinpartial,

® The process is too long and contains many layers of review,

■ The process leads to the fragmentation of complaints, increasing the iiuiabci of 
complaints in the system, and malting it difficult for complainants to prove that 
they have been discriminated against; and
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Q:

A;

• The process is subject lu abuse by employees who file multiple and unnecessary 
complaints, and by agencies wJiicli ignore lime frames and conduct inadequate 
investigations.

What changes to the federal employee cuiiiplaiiil process does EEOC propose in the 
Notice of Proposed Rulemaking?

On Friday, February 20, 1998, the Commission published u Notice of Proposed 
Rulemaking (NPRM), which seeks public comment oji a iiumbci of pioposed changes to 
the discrimination complaint process for federal employee coniplainls. The changes are 
designed to serve two connected concerns. First, tbey will ensure that the disciiniination 
complaint process is fair and is perceived to be fair by those participating in It. Second 
they will make the process more efficient by eliminating unnecessary steps or layers of 
review, dealing expeditiously with mcritlcss claims and delegating authority to front-line 
employees. The major changes proposed in the NPRM would:

• Expand the use of Alternative Dispute Resolution mechanisms to resolve 
complaints earlier in the complaint process;

• Provide for the dismissal of complaints where there is a clear pattern of abuse of 
the complaint process and where complaints simply address the processing of a 
prior complaint;

• Institute a new “Offer of Resolution” provision which allows an agency to malic a 
settlement oiler to an employee and, if the employee docs not accept the offer and 
Hoe.s not recover at least as much as the agency offered, avoid further liability tor 
attorney'.s fees and costs;

• Eliminate the concept of “tiill relief” and dismissals where the employee turned 
down what the agency declared to be lull relief;

• Eliminate the airrent practice whereby decisions ofEEOC administrative judges 
would be final and not .subject to change by the agency accused of discrimination;

• Expand the use of class actions to combat discrimination in federal employment;

• Adopt a substantial evidence standard of review for admini.strativc judge decisions 
following a hearing; and

• Narrow the circunistaiiccs in which the paitics can seek reconsideration of an 
EEOC decision issued after an appeal by an agency ui employee.
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ABBOTT LABS. v. GARDNER

No. 39

SUPREME COURT OF THE UNITED STATES

387 U.S. 136; 87 S. Ct. 1507; 1967 U.S. LEXIS 2974; 18 L.
Ed. 2d 681

January 16, 1967, Argued 
May 22, 1967, Decided

DISPOSITION: <=1> 352 F.2d 286, reversed and remanded.

OPINION:

. . . [*143] [**1512] [***13] challenge to this type of determination should
be in the form of a de novo hearing in a district [**1513] court, but the 
Act as it was finally passed compromised the matter by allowing an appeal on a 
record with a " substantial [***14] evidence" test, affording a considerably 
more generous judicial review than the " arbitrary and capricious" test



461 U.S. 402, *413; 103 S. Ct. 1921, **1928;
1983 U.S. LEXIS 29, ***19; 76 L. Ed. 2d 22 

In any event, the Court of Appeals should have applied only the 
arbitrary-and-capricious standard. Unlike the FPA, see <=35> 16 U. S. C. @

8251(b), PURPA does not direct reviewing courts to determine whether orders 
entered thereunder are supported by substantial evidence. In the absence of a 
specific command in PURPA to employ a particular standard of review, the 
full-avoided-cost rule must be reviewed solely under the more lenient 
arbitrary-and-capricious standard prescribed by the Administrative Procedure 

Act for judicial review of informal rulemaking. See, e. g., <=36> FCC v.
National Citizens Committee for Broadcasting, 436 U.S. 775, 803 (1978).

-End Footnotes-
[***20]

FERC's explanation of its reasons for promulgating the full-avoided-cost 
rule must be examined in light of the criteria set forth in @ 210(b) of PURPA, 

<=37> 16 U. S. C. @ 824a-3(b) (1976 ed., Supp. V), which provides that the
purchase rate established by the Commission must be "just and reasonable to the 
electric consumers of the electric utility and in the public interest" and must 
not discriminate against qualifying facilities. n8 Since the full-avoided-cost 
rule plainly satisfies the nondiscrimination requirement, we need only consider 
whether FERC adequately explained why the rule is "just and reasonable to the 
electric consumers of the electric utility and in the public interest."



448 U.S. 607, *705; 100 S. Ct. 2844, **2896;
1980 U.S. LEXIS 55, ***162; 65 L. Ed. 2d 1010 

As noted above, the Secretary's determinations must be upheld if supported by 
" substantial evidence in the record considered as a whole." <=156> 29 U. S.
C. @ 655 (f). This standard represents a legislative judgment that regulatory 
action should be subject to review more stringent than the traditional 
" arbitrary and capricious" standard for informal rulemaking. We have observed 
that the arbitrary and capricious standard itself contemplates a searching 
"inquiry into the facts" in order to determine "whether the decision was based 
on a consideration of the relevant factors and whether there has been a clear 
error of judgment." <=157> Citizens to Preserve Overton Park v. Volpe, 401 
U.S. 402, 416 (1971). Careful performance of this task is especially important
when Congress has imposed the comparatively more rigorous "substantial evidence" 
requirement. As we have emphasized, however, judicial review under the 
substantial evidence test is ultimately deferential. See, e. g., <=158>
Richardson v. Perales, 402 U.S. 389, 401 (1971); <=159> Console v. Federal
Maritime Comm'n, 383 U.S. 607, 618-621 (1966). [***163] The agency's decision
is entitled to the traditional presumption of validity, and the court is not 
authorized to substitute its judgment for that of the Secretary. If the 
Secretary has considered the decisional factors and acted in conformance with 
the statute, his ultimate decision must be given a large measure of respect.

<=160> Id., at 621.



JPIN-28-199B 15:10 □MB DEP DIR MGMT dXiiL 033 03 f r . CJC.'

Note To Agencies in Attendance at the 1/26/98 Inter-Agency Meeting on the 

EEOC proposed rule.

From: OMB

Date: 1/28/98

RE: Update on Changes to the proposed rule

Attached you should find the following:

A) A table that outlines what dismissals would be available under the proposed rule.

B) The following:

1. The changes made to the reg and preamble regarding reconsideration.

2. The changes made to the reg and preamble regarding standard of review on
appeal.

3. The changes made to the reg and preamble regarding the offer of resolution.

4. The change made to the preamble regarding attorneys fees.



jflN-^b-iyyt) 15:11
I y • «ifc II ............

unti DbP DIP niini tD'::) ra

Current Rale

For &ilure to state a claim

That is untimely
When the compl^nant files suit in court

Where the complainant has elected the 
MSPB or negotiated grievance process
That is moot or involves a proposed 

personnel action__________ _
Where the complainant cannot be located

For failure to accept an offer of relief 
certified by the agency as fiill relief

Proposed Rule

SAME

SAME

SAME

SAME

SAME

SAME

removed

New; When a complaint alleges 
dissatis&ction with the processing of a prior 

complaint.________ ______________
New: When there is a clear pattern of abuse.

imm
»

Current Rule Proposed Rule

I

An administrative judge has no independent 
authority to dismiss a complaint

New: For all reasons given to agency in 

proposed rule
New; Can issue decision on the merits in 
favor of an acenev onlv without a hearing
even if facts are in dispute (where claim is 

meritless)
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1. Reconsideration
The NPRH should be revised to amend 1614.40S and 1614.502 as 

follows:
On p. 46, after the first sentence of 1614.405(b) add:

A party may reouest reconsideration within 30 days of 

receipt of a decision of the Coamiission. which the 

Commission in its discretion may grant, if the party 

demonstrates that (l) The appellate decision involved a 

clearly orronooue interpretation of material fact or law or 

(3) The decision will have a eubetantial impact on the 

policies, practices or operations of the agenoy.

At the end of the NPRH, add a new item as follows:
17. Section 1614.502 is amended by revising the first sentence 

of paragraph (a), paragraph (b), paragraph (b)(2) and by adding a 

new paragraph (b)(3) as follows:

$ 1614.502 compliance with final connission decisions.

(a) Relief ordered in a final decision on appeal to the 

Commission is mandatory and binding on the agency except as 

provided below. * » •
(b) Notwithstanding paragraph (a) of this section, when the 

agency requests reconsideration and the case involves removal, 

separation, or suspension continuing beyond the date of the 

req[uest for reconsideration, and when the decision orders 

retroactive restoration, the agency shall comply with the 

decision to the extent of the temporary or conditional 
restoration of the employee to duty status in the position 

specified by the Commission, pending the outcome of the agency
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request for reconsideration.
*****

(2) When the agency requests reconsideration, it may delay 

the payment of any amounts ordered to be paid to the complainant 
until after the request for reconsideration is resolved. If the 

agency delays payment of any amount pending the outcome of the 

request to reconsider and the resolution of the request requires 

the agency to make the payment, then the agency shall pay 

interest at the rate set by the IRS for the underpayment of taxes 

compounded quarterly from the date of the original appellate

decision until payment is made.
(3) The agency shall notify the Commission and the employee 

in writing at the same time it requests reconsideration that the 

relief it provides is temporary or conditional and, if 

applicable, that it will delay the payment of any amounts owed 

but will pay Interest as specified in paragraph (b)(2) of this 

section. Failure of the agency to provide notification will 

result in the dismissal of the agency's request.
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reconsideration as a safeguard for agencies against mistakes and inconsistencies by the Office of 

Federal Operations. It would be unfiiir to deny agencies this last opportunity for recourse, they 

maintained, particularly if administrative judges’ decisions are made final and given greater 

deference. They argued the change would unjustifiably tip the balance in favor of complainants, 

who have the right to file suit in federal court and receive a de novo review. As they noted, 

agencies do not have the right to any court rmdew if dissatisfied with a Commission decision. 

Several commenters also argued in favor of preservation of the right to request reconsideration of 

at least those dedsiotis involving important le®al issues or having a significant impact on agency 

policies or programs beyond the case at hand. In response to these comments the Commission 

has provided standards for parties to meet in seeking reconsideration.^Jhne reconsideration will 

continue to be discretionary, parties can seek reconsideration where there is a dear mistake effect 

or law or where the decision will have a ftr ranging impact on the agenej^

We plan to consider these comments during the public comment period. Reformation of 

the reconsideration process is an important component of the proposed federal sector reforms. It 

will provide the resources to improve the timeliness and quality of the Commission s Office of 

Federal Operations decisions across the board. The availability of reconsideration has not 

significantly enhanced the overall decision>maldng process. Many requests are simply a 

reargument of previously unsuccessful positions. They are sometimes used only to delay the 

finality of an adverse decision. The overwhelming majority of requests are denied. For example, 

in fiscal year 1997, requests for reconsideration resulting in a reversal of an order on the merits 

occurred in only seven instances or about 4% of the cases. For fiscal years 1996, 1995, 1994 and 

1993, the figures were S®^, 2%, 2% and 3V», respectively.
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2. Standard of review.

§ 1« W.40S dSdSon on an appeal from a final decision shaU be based on a de novo
review, except that the review of the factual findings in a decision by an , *
Issued pursuant to § 1614.109(h) shall be based on a substantial evidence sundard of review.
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p.„y »i,hin 30 days of r««p. of a «.»«« or brief™ suppo« of an appeal. The Connnission 

anleriy apply appeOaTe rime ftames. «. complammiU have 30 riaya after firing «he

noriceofappea.ro »ri»nitasmr.men.orbrief,TheCo™ri.ieves.riat30dayai.orei^^

rime m file briefi ri, procedural case. (case. rim. are dismla«d by .he agency or rim mrininimmriv.

i„dge)becaus.ri.oaec.ae.uaurfly do no. raise voluminousftcri«li«ue..Onri..ori.er riant

.ppeds of final decisions on .he .fieri., of cases gm.er.Hy require a rimrough mview of rim record

^«™..addiri.~lrimetofonnu.a...r*omen«.o«ppon.ri..ppeals. Inconnecrionvriri.

.he briefing «d.«iule chm^es. ri.e Commission propo.es » emend .he mgpri..ion m re,urie

.gencies.osubn«t.hecompl.in.filetoEEOC»i.lun30day.ofnorificrionrim.ri.ecomplain.n.

has filed an appeal or vrithin 30 days of submission of an appeal by rim agency.
The Commisrion proposes m mnend secrion 1614.404 «. add a pB.gn.ph auriioriaing rim 

Office of Fedend Operation. » ..k. .pproprime acrion wimre a pariy .0 an appeal Ms «ri.ou. 

good emase shown .0 comply wiri. .he appellBe procedures or lo respond fiiUy B.d in rimely

fimhionmareques. for infomrntion. The proposal would allow.heOfficeofFBieralOpBa.ions

,0 draw «. Biverse inference rim. requced infonn..ion a parflr firiled ri. provide would have 

reflecKd unfivorably on .hat party. K> consider .he ma..ers .0 which .he requested infbnnaion 

pertains to be estebOshed in fbvor of .he opposing party, to issue a deeteon fiiUy nr p«tiaily m 

&vor of the opposing party, or to take such other actions as appropriate.
The Comndssion proposes to mnend secrion 1614.405 of rim regularionsto provide rim. 

a..4.,V'n. on appeal ftom final decisions by adminisnarive judges after a hearing wiU be based on a 

rnibstanri.1 cvidene^rtMuiard of rmnew. bu. review of ril other decision, wifi be based on a de 

novo standard of review. No new evidence will be considered on appeal »nle« the evidwtee we.
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not reuonably avd.ble during the he«ing process. It should be emphuiad that thepstantial 

e^d»«.}.and,rd does not preclude meaninghrl review of ftctual Undings. However, applying 

the de novo standard of revise to the factual rindings in administrative judge's final decisions 

after hearings would be an inefficient use of EEOC's limited resources. In mldirion. since 

EEOC's Office of FederrJ Operations did not see and hear the witnesses, it would not be in a 

position to second-guess the administrative judge during the appeUate process, especially with 

respect to credibility dmerminations based on a witness' demeanor. Factual findings based on 

documentary evidence are more susceptible to review in the appeUate process.

Fmally. the Commission proposes to amend sections 1614.40S and 1614.407 to model ns 

reconsideration process after the process used by the Merit Systems Protection Board (MSPB). 

Reconsideration is an extra layer of review that is duplicative and time^onsuming but that does 

Uttlc to improve the complaints process. The Commission denies the majority of requests for 

reconsideration, whether in procedural or merits cases. The purpose of this change is to enable 

the Commission to direct more resources to decision-making at the first appellate level, focusing 

on policy issues it deems important and developing a consistent body of decisional law on those 

issues. Restructuring the reconsideration process wiU permit the Commissioners to become more 

involved in the Initial appellate decision. This proposal would also effectuate one of the central 

goals of the National Perfoimance Review by eliminating an unnecessary layer of review and 

permitting decision-making at an earlier stage. The Commission wUl retain its discreuon to

reconsider any decision under section 1614.407(a).

Most agcn<^ commentors who commented on this proposal when it was coordinated

under Executive Order 12067 opposed this change. They urged retention of the right to request
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3. otttr QI resolution. Revis. regulation as follows (Changes 

indicated in bold);
skoJol be. h

(C) Any time diet the intti.1 cosssdis* .e«ion but mote than 30 days

prior to tire hewing, th. a*«.o, may nnte « offer of resolution of the complaint to the

eomplainmU,Th.offerofr.ao.u«onsha..b.in~ndug«.d.h.hl~.ud..n=hc*«P>>«^

possible consequences of Kltag to accept theoffer. Tim complainmit shall hmtlOdaysffom

receipt of the offer of re»lution to accept orrraeo. it. If the complahmnt I. repr««..»« by m.

«h« offer is made and 6ils .0 accept an offer of resolufion, and the final decision

on the complaint is not more favorable thm. the offer, then, except where th. interest of justice 

would not be served, the compltinant Shall not receive payment »om the agency of mtomey-s fee. 

or costs incurred after the date of rgection orthe ecpiration of the 30.day period of the offbr of

resolution. An accepunce of an offer must be in writing and win be timely if postmarieed or

received wirbln th. StMay period. Where a complainant 6ils to accept an offer of resolution, an 

agency may make other offers of resolution or either party may smtlc to negotUt. a settlement of

the comptaint at any time.

The prsashlo language will be. revised as follows:

Offer of Resolution
The Commission propowr. to add a provision to the procedures permitting agencies to 

make offers of resolution to complainants as long as they ate mad. at least 30 days prior to the 

hearing. Offers of resolution must be in writing and must explain to the complainant the possible 

consequences of fitibug to accept the offer. Complainants will have 30 days to consider the offer
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and d»d. wh«h« to ucpt it. If. compl.in«.t U rcpr««.«I ky .» .«.n..y .»*h. a«. 

u.e offer i. m.d. Me » ««pt» offer of ^solutioo. »d the dccieio. on the co^phint«

not more &vo«ble .h»> the offer, the^ excq.t where the intereet of justice wiU not be served, the 

con.pl.in«,l will not recdve p.jnn«.t ftom the .sene, of «tomey. fee. or eosts incuned eftor 

d.e d... of r^ecffon or the expiretion of the 30-d.y peHod of the offbr of resolunon. F^lur... 

accept» offer of resolution wfli not preclude w .gene, from naldng other offers of resolution or 

either part, fton. se-dog to negoti«. a sertem«« of the cotnpleint a. »y tune. If .0 ngotC 

believe, that it hns made a fair offer t. nn unrept««.«d compUinant who later obuin. 

representation and seeks .0 avoid further llabUity for attorney’s fee^ the agency can renew

its ofTer io writing at that time.
The Conunission proposes the offer of resohiHon procedure, in p«t. in response to 

eomments ftom the agencies requesting that the Mure to accept a certified offer of fell 

dismissal provision be retained or modified. The Commission wishes to encourage resoluBon of 

complaints at all times in the complaint process mid believes the proposed offer of resoiution 

provision wdl provide incentive for agencies and complainants to resolve complains. The

------ icoon seeks commem on the offer of resolution proposal, particulariy on the interest of

justice exception to the preclusion of costs «id fees. The Commisdon bdiwres tht the interest of 

justice standard in the proposal will apply to those situations in which «t administrative judge 

determines that it would be unfinr to preclude pajment of attorney’s fees and costs.
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recognizes appellate decisions as final and binding but permits parties to seek MSPB 

reconsideration to avoid a miscanriage of justice.

Attorney’s Fees

The Commission proposes to amend the anomey’s fees section of the regulations to 

authorize administrative judges to calculate reasonable attorney’s fees in cases where a hearing is 

requested Currently, adminisirarive judges decide the entitlement to attorney’s fees. Agencies, 

however, calculate the amount of the award. The Commission believes that administrative judges 

are in a better position to render an impartial decision on the reasonableness of the fees request. 

They have heard the evidence and can assess the complexity of the case as presented by the 

attorney as the basis of the award. Moreover, because administrative judges are neutral third 

parties to the dispute, their attorney’s fees calculations will not be perceived as biased in favor of 

one party or the other. This proposal has been questioned by some agencies because 

administrative judges generally have not issued such awards previously. In light of these 

concerns, the Commission will issue guidance to administrative judges on the calculation of

reasonable attorney’s fees, 
guidance^

The Commission will consult with other agencies prior to issuing the

In addition, the Comnuuion proposes to amend section 16l4.S0l(eXO(iv) to provide that 

an award of attorney's fees may include compensation for the time spent during the counseling 

period including any ADR process. The Commission believes that the current regulation, which 

limits attorney’s fees awards to fees for work performed after a formal complaint is filed, could 

serve as a disincentive to participate in alternative dispute resolution, which often occurs during 

the counseling period, or otherwise settle a case during counseling.
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Inter-Agency Meeting on EEOC Proposed Rule -1/26/98

ISSUE #1 - What happens after an AJ Decision?

Current Rule Proposed Rule

Administrative Judge 
Decision

Appeal to the 
Commission (OFO)

Reconsideration

Agency can adopt, 
modify, or reject.

Standard of Review = 
de novo for the facts 
and the law

Agencies can file 
a formal motion for 
reconsideration - 
standard of review= 
de novo

Final (agency can appeal 
to the commission)

Standard of Review = 
de novo for the law, clearly 
erroneous for the facts

Commission can reconsider 
but there is no formal process; 
Commission would reconsider 
in order to avoid a miscarriage 
of justice

ISSUE #2^LAttorneys Fees

Current Rule Proposed Rule

Attorneys fees or costs 
incurred prior to filing of 
formal complaint CANNOT 
be awarded

Attorneys fees or costs 
incurred prior to filing of 
formal complaint CAN be 
awarded; EEOC to issue 
guidance for AJs on how 
to calculate reasonable 
attorneys fees.



^ Julie A. Fernandes 
~ 01/26/98 10:41:46 AM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: 0MB mtg. this afternoon re: EEOC reg

Elena,

As you know, this afternoon at 2pm Sally Katzen is having a meeting (that will include Gen Counsel 
or Dpty Secy from various agencies) re: proposed EEOC federal sector complaint rule. Sally wants 
you to know that this will be a decision meeting.

There are several outstanding issues that Sally wants to resolve this afternoon. Her strategy is to 
try to reach middle-ground compromises on each. The following outlines the current rule, the 
proposed rule and where Sally wants to try to end up.

1. What happens after an AJ decision?

a. Current
Agency can adopt, modify or reject AJ decision, 
appeal within the EEOC (OFO).

Either the agency or the complainant can then

b. Proposed 
AJ decision is final. Agency or complainant can appeal within the EEOC (OFO).

c. Middle ground?
Sally will likely advocate for a change in the standard of review for EEOC appeals. Currently, there 
is de novo for facts and law. The EEOC wants to change it to clearly erroneous on the facts. Sally 
will likely propose substantial evidence for the facts.

2. Reconsideration

a. Current
Agencies can file a formal motion for reconsideration after an adverse decision by the EEOC 
appeallate group.

b. Proposed
No formal process. Commission can reconsider when it believes there is a miscarriage of justice.

c. Middle ground?
Maintain the formal motion for reconsideration, but place a high standard on accepting.
Commission will reconsider if they find the prior decision to have been arbitrary or capricious?

3. Pre-complaint attorneys' fees

a. Current
Attorneys fees cannot be awarded for pre-complaint work



b. Proposed
Fees would be permitted for pre-complaint work, 
what is reasonable and how to calculate.

EEOC would issue guidance to the AJs about

c. Middle ground?
Not a lot. Push hard for agency involvement in developing guidance?

According to 0MB, both 0PM and Treasury have indicated that they intend to seek an OLC opinion 
on whether EEOC has the authority to take the agency out of the process of reviewing AJ 
decisions. According to Ellen Vargyas (EEOC Gen Counsel), the EEOC does not think that OLC has 
the authority to pass on regulations that EEOC promulgates. She has asked us (the WH) to try to 
intervene to stop the agencies from going to OLC.

The 0MB General Counsel takes the position that since 0MB has the authority to review the regs 
promulgated by the EEOC, these rules should not be considered exempt from OLC legal review. 
Under the 0MB Executive Order, one of the parameters for their review is whether the rule is 
consistent with the applicable statute or law. Thus, the 0MB GC is in favor of the OLC review (if 
the agencies want it) prior to 0MB signing off. According to Ellen, the Commissioners may not 
want to press for this rule if doing so might open up the question of OLC review of their rules 
generally. Also, Ellen has stated that she is concerned that referral to OLC will delay the 
promulgation of the rule.

I would not recommend that we intervene to stop the agencies from going to OLC. Ellen's 
strongest argument for not doing so is rooted in her assertion that an OLC opinion is irrelevant to 
their authority. However, 0MB seems clear on their authority (or that of the agencies) to seek OLC 
advise on the legality of the rule. Also, if Ellen is right on the substance (that EEOC has the 
authority to issue this rule) an opinion from OLC confirming that would be helpful (considering the 
agency opposition). However, if EEOC is without the legal authority, it would not be good for us to 
go forward.

If we intend on backing the EEOC on their desire to avoid an OLC referral, 0MB would like to know 
before the 2pm meeting. Thanks.

Julie



Daniel I. Werfel 
01/20/98 05:43:56 PM

Record Type: Record

To:

cc:

See the distribution list at the bottom of this message

Subject: EEOC Update

You will soon be receiving a marked up copy of the EEOC rule. This is the latest version of the rule 
that EEOC has just sent us.

At quick glance it appears that EEOC has agreed to make just about every change that was 
recommended at the 1/16 meeting and was recommended in the 0MB memo sent to EEOC on 
1/16. (Note: The only major issue that EEOC did not agree to was a change in the standard of 
review on appeal. In the latest version of the rule the standard for issues of fact remains "clearly 
erroneous." However, they have added language to the preamble that indicates that this standard 
"does not preclude meaningful review of factual findings." (see page 28)

What we need in the short term is to know whether anyone has any remaining issues with what 
was decided at Friday's meeting. Please see my last email for a run down of the issues still 
remaining. (Remember, EEOC has now agreed to all of the changes on the table after friday's 
meeting except the standard of review.) Or if there are any other outstanding issues that need to 
be addressed. Let me know by Wednesday at 2:00 P.M.

In the slightly longer term, send me comments, if any, on how the new version of the rule 
incorporates those changes. Let me know by Friday C.O.B.

Thanks for everything;-

Message Sent To:

Julie A. Fernandes/OPD/EOP@EOP 
Mary L. Smith/OPD/EOP@EOP 
Thomas L. Freedman/OPD/EOP@EOP 
John F. Morrall lll/OMB/EOP@EOP 
Daniel J. Chenok/OMB/EOP@EOP 
Susan M. Carr/OMB/EOP@EOP 
Steven D. Aitken/OMB/EOP@EOP


