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EEOC AND TANIMURA & ANTLE 
SETTLE SEXUAL HARASSMENT CASE 

IN THE AGRICULTURAL INDUSTRY

SAN JOSE, CALIFORNIA - The United States Equal Employment Opportunity 
Conunission and Tanimura & Antle, one of the largest lettuce growers/distributors in the United 
States, aimounced today that they reached a $1,855,000 voluntary settlement, approved by U.S. 
District Court Judge James Ware in San Jose, California. The settlement through a Consent Decree 
avoids protracted litigation by the EEOC on behalf of two employees and a class of current and 
former Tanimura & Antle employees who were allegedly subjected to sexual harassment and 
retaliation in Salinas, California, and Yuma, Arizona.

In its federal court complaint, the EEOC alleged that a Tanimura & Antle production 
manager subjected a female employee, Blanca Alfaro, to quid pro quo sexual harassment, i.e. 
required sexual favors as a condition for employment and the receipt of job benefits. The EEOC 
alleged that Alfaro was subsequently subjected to a hostile work environment, which included 
constant unwelcome sexual advances by that production manager and another management employee. 
The Commission further alleged that Alfaro was discharged in retaliation shortly after complaining 
about the unwelcome advances.

Based on its investigation, the EEOC also alleged that other workers were subjected to 
similar types of harassment by managerial and supervisory personnel and were retaliated against for 
complaining about the repeated harassment. The company’s retaliatory conduct allegedly included 
the creation of a hostile work environment and, in some cases, actual discharge.

The EEOC further alleged that Tanimura & Antle unlawfully retaliated against one male 
employee, Elias Aragon, when he complained about the sexual harassment of Ms. Alfaro. This 
retaliation included verbal abuse and suspension without cause, until he was ultimately discharged.



Under the Consent Decree, which will be enforced over the next three years, Tanimura & 
Antle may pay up to a total sum of $1,855,000 as damages to be allocated to Alfaro, Aragon and 
current and former applicants and employees employed by Tanimura & Antle from September 25, 
1994 to February 8, 1999 for their claims of alleged sexual harassment, sex-based harassment and 
retaliation. Alfaro’s and Aragon’s specific recoveries remain confidential by court order. Claims 
for compensation under the decree must be filed between March 1, 1999 and July 31, 1999 with the 
EEOC or its designated agents. The company agreed that it will revise as necessary its existing 
sexual harassment policy and the handling of complaints of harassment. Tanimura & Antle will 
provide mandatory sexual harassment training to all of its employees, including supervisors and 
managers. Tanimura & Antle, with headquarters in Salinas, has additional operations in Oxnard and 
Huron, California (near Fresno) and Yuma, Arizona.

Ida L. Castro, the Chairwoman of the EEOC, said: “This settlement represents a precedent 
- setting effort by the EEOC with regard to sexual harassment in the agricultural industry in 
California. This is a fair and equitable settlement that helps create an agricultural workplace that is 
free of sexual harassment. The lawyers representing both the EEOC and Tanimura & Antle insisted 
on principle, but recognized the need to find common ground. This is a win-win situation for the 
company, for the EEOC, and, most of all, for the employees."

EEOC General Counsel C. Gregory Stewart said: “The importance of the injunctive non­
monetary relief elements of this settlement - the no harassment policy, the training, or other items - 
cannot be overestimated. We are optimistic that this Decree will make concrete differences in the 
day-to-day lives of the migrant farmworkers at Tanimura. If we are right about this, then the benefits 
to both the mission of our agency and the objectives of the agricultural community can be huge."

Tanimura & Antle President Rick Antle stated, “This settlement is indicative of our 
commitment to our employees. Tanimura and Antle does not and will not tolerate sexual harassment 
in its workplace. While we were never able to substantiate the allegations made by the EEOC in this 
case, we feel it is in the best interest of our current and former employees to resolve this matter by 
establishing a claim ftmd for individuals who may have suffered from sexual harassment while under 
our employ. In an effort to better serve employees in the agricultural industry, we have agreed to 
contribute up to $400,(XX) to charitable organizations that address women’s and employees’ rights 
in the geographic areas where our Company operates. We hope this endeavor will increase services 
provided to the agricultural employee who is often a hidden but vital contributor to the California 
economy.”

Mike Antle, Vice-President of Operations for Tanimura & Antle, added, “Treating 
employees with dignity and respect is the basis of our employee-relations philosophy. Our bilingual 
training programs echo this philosophy as will the additional training that will take place under the 
settlement. In particular, we will provide employees with the skills to recognize and prevent sexual 
harassment. This will entail altering perceptions of what is and is not acceptable conduct in the



agricultural work-place, potentially altering long-held stereotypes regarding male and female 
interactions that have been in existence for centuries."

Carmen Ponce, Vice-President for Human Resources, noted, “The settlement reached in 
this case is due to the Tanimura & Antle families putting their employees first which has 
continuously earned them the distinction of being the foremost innovative employer in the 
agricultural industry. This settlement has far reaching implications in that it gives the agricultural 
industry a wake-up call about its role in educating agricultural employees about their rights, about 
internal complaint procedures and about how to respond to uncomfortable situations in the 
workplace. In performing this role, employers like Tanimura & Antle afford themselves the 
affirmative defenses recently given to us by the Supreme Court, at least as to claims pertaining to 
a hostile work environment.”

William R. Tamayo, EEOC’s Regional Attorney in the San Francisco District Office 
which filed the case, added, "Agribusiness is California’s largest industry and employs a million 
workers each year. Farmworker women have raised civil rights issues to the EEOC, and 
consequently, the Commission has made sexual harassment in the agricultural industry a priority for 
civil rights enforcement. This Consent Decree and Tanimura’s resolve to eradicate sexual 
harassment serve as models for ensuring that these workers, particularly immigrant women who 
don’t speak English, are protected.”

Susan L. McDuffie, EEOC San Francisco District Director, stated, "This Settlement 
provides immediate compensation to women who suffered discrimination. Employers in the 
agricultural industry must realize that sexual harassment and retaliation will not be tolerated. This 
settlement provides protection for migrant farm workers and it ensures fairness and cooperation and 
dignity for every employee at Tanimura & Antle. This is a good result.”

Jose Padilla, Executive Director of California Rural Legal Assistance, added, “Our 
office, along with the Women’s Employment Rights Clinic of Golden Gate University Law School, 
represented Blanca Alfaro, an individual in this case, and we were able to obtain a satisfactory 
confidential settlement on her behalf”

EEOC enforces Title VII of the Civil Rights Act of 1964, which prohibits employment 
discrimination based on race, color, religion, sex, and national origin; the Age Discrimination in 
Employment Act, which prohibits discrimination against individuals 40 years of age or older, 
sections of the Civil Rights Act of 1991; the Equal Pay Act; and Title I of the Americans with 
Disabilities Act. The San Francisco District’s jurisdiction includes Northern and Central California, 
Hawaii, Guam, American Samoa, Wake Island and the Commonwealth of the Northern Mariana 
Islands.
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By STEVEN A. HOLMES
"You got too many cowboys out 

there who want notches, on their 
belts," he said. "Everybody’s look­
ing for the next Mitsubishi."

Much of the credit for the commis-
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WASHINGTON, Feb. 21 - When
assent ^ sexual har- „,ucn or me credit for the commis-
Eoual F Sion’s resurrection has gone to MrLmmiss °PP°™"i'y Casellas.whopresidedoveranover-
o^^Torlanf fT 'j™' '’®Si'’"i"g ^bout five years ago

1° a ' ’ to bring down the backlog, promoted
migl« have disappeared into the alternative ways to resolve disputes 
re«m tears '"‘'‘“‘'‘"8 mediation and arbitration,'

hraneh "« “ S® Commission's suits against companies that jolted
hst lorif iitt M R®"” P°"’P®"ie? into becoming
last April that Ms. Borzych and her aware of the practices that often 
emp oyer submit their dispute to of- spawned discrimination complaints 
Jhet '' ‘■'8'’'® sroups were able to
et wt?,M I 'he mat- pressure the Repubiican<ontrolled

terwould not go to court. Congress into providmg more money
TTie heanng before a mediator for the agency by assening that it 

trained in discrimination law took was hypocritical for conservative od- 
AnH "0 lawyers, ponenis of affirmative action to say
And while the small cash settlemem that all that was needed to helo mi- 
she received was not all that Ms. norities and women was the s^trict 
tJorzych had hoped for, she pro- enforcement of anti-bias laws and 
nounced herself satisfied. then not to increase financing for

The lady that took care of the agencies like the commission, 
case was extremely good at what she And some labor experts say the 

38. said in thriving economy has also helped.
------- wwwiiwiijjr U03 <ti5u neipeo.smce accusations of bias often prolif­
erate when companies are laying off workers.

The pilot mediation program that 
handled Ms. Borxych’s case was be­
gun two years ago during Mr. Casel- 
las’s tenure. In 1997, the'program 
won $10.8 million in settlements for 
780 people. Last year, $17 million in 
settlements was awarded to 1500 
people. With a bigger budget, the 
agency is planning to expand the 
program, with a goal of 8,000 settle­
ments in the 2000 fiscal year.

Ms. Castro, chairwoman of the 
commission since the fall, hopes that 
by diverting more cases into media-

— ——Of *’*«»•a telephone interview. "She made 
me understand it on my level, every­
thing that was being said. She didn’t 
guide me or direct me. I have to say I 
was pleased”

Ms. Borzych’s experience illus­
trates what has been a striking 
change in the Equal Employment 
Opportunity Commission, an agency 
that has long been considered one of 
the most troubled and ineffective in 
the Federal Government 

For years it was an agency that 
barely , got around to investigating 
complaints of discrimination, let 
alone taking action against compa­
nies that engaged in biased prac-

[ tices. The best that people who filed ^ “““ mcoia-charges could hope fo^as that aftw If ^sources to
180 days of sitting on the complaint ® the really bad actors, those 
the agency would grant permSn that simply refuse to ad-
to sue the company in court - a right , ® ‘
the accuser already had. ^ addition, Ms. Castro said the

In the last four years, the aaencv ®8ency would have more time and 
has more than halved its backlog of. help clarify
pending cases, from a high of 111 451 r' ,V®®®‘‘®"“ "
in June 1995 to slightl^ore than: dtscnmination law.
52 000 today. In recent years it has That the agency is being looked on 

n large class-action discrimina- more favorably is to some lonetime 
non cases against the Mitsubishi observers in the field nothing^h^ 
Co^orauon and Lockheed Martin, of amazing Begim in I9Br,n h ^

I am not saying we are thrilled nosed , ’^°P‘® “ °P- i

with Woman Employed, a'civil rights rence I I^rbifr

“S M. Kelnr.rto mZi'ES,
®f' ‘*’® ®8®"®y® harsh- Uke them or not - to have Se 

out ‘'f^“ mended and agencies work weli. You’ve never
^t back together and is on its way to had that with the E E 0 C ’’
Sagenc^ fiinctioning enforce- backlog grew significantly

All is not perfect, of course. The Uie Sup^emrc^ilrt wa^chah-mM 

where'L‘ "o- each complaint, no matter how

bert"F.“"asenas,?aid"f ""’“®‘®"'“'® “ chSfrrn^ mSed

Wed fr “'i "®” s'*i ^‘'h ofsaSesVct which'^xT^d'

agamst people with physica'i and 
„ mental disabilities.

The agency drifted without leader- 
ship m the first years of the Clinton. 
Admmistration. Mr. CasellaS, Mr.’

Clinton’s first appointe.d chdirman. 
did not take over untii October 1994 
Five weeks later the Republicans 
took control of Congress.

’The overarching strategy was to 
get the backlog down, keep the Re­
publicans in Congress engaged and 
committed and show them that 1 
wasn’t a firebrand,’’ said Mr. Casel- 
las, who is now in private business.

He mstituted a system of triage 
both for pending cases and new com, , 
plaints. Investigators would look at 
the complaints and urge those filing 
them to submit them first to binding 
arbitration, and later, when money 
became available for the pilot pro­
gram, to mediation. People were 
urged to drop those complaints that 
lojjked like they had littleor no merit.

‘A lot of it was clearing out the 
junk in the system, and more care­
fully screening the incoming cases ’’
Mr. Caseilas said.

Tbe agency also began holding 
semmars with businesses to explain 
the mtricacies of Federal employ­
ment discrimination law. The view 
was mat if businesses were more 
familiar with the law, they would 
take fewer actions that might result 
in complaints.

And finally, the agency vigorously 
pursued a series of high-profile 
dass-action discrimination, lawsuits ■ ^ 
that got the attention of many large 
corporations. It negotiated a $34 mil­
lion settlement in a sexual’har'ass-'"’— 
ment suit against Mitsubishi Motor 
Corporation's American subsidiaw 
last year, and a $183vmillion settle­
ment in 1997 in an age discrimination 
complaint that had been filed against 
Lockheed Martin's predecessor, 
Martin Marietta.
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EEOC ISSUES COMPREHENSIVE POLICY G...LITY FOR HARASSMENT BY SUPERVISORS http://www.eeoc.gov/press/6-2I-99.htmI

The U.S. Equal Employment Opportunity Commission

FOR IMMEDIATE RELEASE 
Monday, June 21, 1999

CONTACT: Reginald Welch 
David Grinberg 
(202) 663-4900

EEOC ISSUES COMPREHENSIVE POLICY 

GUIDANCE ON EMPLOYER LIABILITY 

FOR HARASSMENT BY SUPERVISORS
WASHINGTON - The U.S. Equal Employment Opportunity Commission (EEOC) today released a 
comprehensive policy guidance explaining the circumstances under which employers can be held liable 
for unlawful harassment by supervisors. The guidance, which analyzes the recent Supreme Court 
decisions in Burlington Industries, Inc. v. Ellerth and Faragher v. City of Boca Raton, addresses the 
steps employers should take to prevent and correct harassment. It also explains the nature of employees’ 
obligations to bring complaints of harassment to their employers’ attention. EEOC also released a 
summary of the guidance geared to small employers.

"Issuing this guidance marks another step in the Commission’s on-going effort to promote voluntary 
compliance with the equal employment opportunity laws," said EEOC Chairwoman Ida L. Castro. "The 
guidance will broaden the understanding regarding the legal obligation of employers to effectively 
address harassment, and the obligation of employees to utilize their company’s complaint mechanisms 
prior to filing a charge of discrimination. Following the steps set forth in this guidance will help 
employers and employees safeguard their rights and avoid violations of the law."

In Ellerth and Faragher, the Supreme Court ruled that employers are "vicariously liable" for harassment 
by supervisors. However, if the harassment did not result in a tangible job action, the employer can raise 
an affirmative defense that it exercised "reasonable care" to prevent and correct the harassment, and that 
the employee unreasonably failed to use its complaint procedure. The guidance explains that, based on 
the Supreme Court rulings, the standard of liability in a sexual harassment case also applies to 
harassment based on race, sex (of a sexual or non-sexual nature), national origin, age, disability, and 
harassment based on opposition to discrimination or participation in complaint proceedings.

In addition, the document includes practical advice, such as how an employer should conduct an 
investigation. It also lists examples of corrective measures that employers may take.

The guidance will be available on EEOC’s web site (www.eeoc.gov) shortly after release of the 
document. It can also be obtained by calling or writing to EEOC’s Office of Communications and 
Legislative Affairs, 1801 L Street, NW, Washington, D.C. 20507.

The EEOC enforces Title VII of the Civil Rights Act of 1964, which prohibits employment 
discrimination based on race, color, religion, sex, or national origin; the Age Discrimination in 
Emploj^ent Act, which protects workers 40 and older; the Equal Pay Act; the Americans with 
Disabilities Act, which prohibits discrimination against qualified individuals with disabilities in the 
private sector and state and local governments; prohibitions against discrimination affecting persons 
with disabilities in the federal government; and sections of the Civil Rights Act of 1991.

This page was last modified on June 21, 1999.

1 oil Him 11:11 AM
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Talking Points:
Enforcement Guidance on Vicarious Employer Liability 

for Unlawful Harassment by Supervisors
This guidance explains the circumstances in which employers are legally responsible for unlawful 
harassment by supervisors. It provides practical easy to understand information regarding the 
duty of employers to prevent and correct harassment and the duty ofemployees to stop harassment 
by complaining to management

GENERAL

• The Sapreme Court issued two major decisions in June of 1998 that explained when 
employers arc legally responsible for unlawliil harassment by supervisors: Burlington 
Industries v. Ellerth and Faragher v City of Boca Raton. The Court set forth the following 
standard of liability for harassment by supervisors:

1. An employer always is liable for a supervisor’s harassment if it eulminates in a 

tangible employment action.

2. If a supervisor’s harassment does not culminate in a tangible employment action, the 
employer may be able to avoid liability or limit damages by establishing an 
affirmative defense that includes two necessary elements:

a. the employer exercised reasonable care to prevent and correct promptly any 

harassment;

b. the employee unreasonably failed to use any preventive or corrective 
opportunities provided by the employer or to avoid hamr otherwise.

THE LIABIIvITY STANDARD SE1 FORI H IN FARAGHER AND ELLERTH APPLIES TO
ALL FORMS OF UNLAWFUL HARASSMENT BY SUPERVISORS

• The same legal standard applies to harassment by supervisors based on race, color, sex 
(whether or not of a sexual nature), religion, national origin, age, or disability, or because the 
employee opposed discrimination or participated in complaint proceedings. This point has 

been recognized by numerous courts.
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DEFlNlTlOiN OF “SUPERVISOtt”

The question of who qualifies as a supervisor is critical, because an employer is liable under the 
standard set forth in Faragher and EUerth only ifthe harasser had supervisory authority over the 
employee whom he or she harassed. (If the harasser was a co-worker, the employer is liable only 
if it knew or should have known about the harassment and failed to take immediate and 
appropriate corrective action. That same standard applies to harassment by a non-employee, but 
the extent of the employer’s control over the non-employee is taken into account.)

• An individual qualifies as an employee’s supervisor if:

a. the individual has authority to undertake or recommend tangible employment 
decisions affecting the employee; or

b. the individual has authority to direct the employee’s daily work activities.

• Employees who merely relay other officials’ instructions and report back to them are not 
considered siqjervisors, nor are employees who coordinate work on only a particular project 
of limited scope.

• In some circumstances, an employer could be found vicariously liable even if the harasser 
had no actual supervisory authority over the employee. ITiis would occur if the harasser 
reasonably appeared to have such authority, as could be the case with an official who has 
broad delegated powers.

nARASSMENT THAT RESULTS IN A TANGIBI.E EMPLOYMENT ACTION

The question of what is a “tangible employment action” is critical because an employer has no 
defense if its supervisor’s harassment culminated in a tangible employment action.

• A “tangible employment action” is a significant change in employment status. Unfulfilled 
threats of a tangible employment action are not sufficient.

• Examples of tangible employment actions arc: hiring, firing, promotion, failure to promote, 
demotion, undesirable reassignment, a decision causing a significant change in benefits, a 
compensation decision, and work assigmnent.

• An employer is automatically li able for harassment that culminates in a tangible employment 
action regardless of whether the employee rejected a supervisor’s unwelcome sexual 
demands and was subjected to an adverse tangible job action or submitted to the supervisor’s 
demands and consequently obtained a tangible job benefit. In either situation, the 
supervisor’s harassment has led to a discriminatory, tangible job action.
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• An employer is not necessarily liable in every case in which harassment by a supervisor is 
followed by a tangible employment action. There must be proof that the harassment was 
causally linked to the tangible employment action. There would be a strong inference that 
a harassing svq)ervisor who undertook a tangible job action affecting the employee did so for 
discriminatory reasons related to the harassment. However, if there is proof that tlie tangible 
employment decision was based on a legitimate, non-discriminatory reason, then the 
employer would have an opportunity to raise the affirmative defen.se to the harassment.

For example, in one case an employee claimed that he was illegally fired as a result 
of harassment. However, the facts showed that the employee had embezzled funds 
from the employer and that the employee was fired for that reason. The employee 
could still try to prove that he had been harassed, but the employer could assert the 
affirmative defense because the harassment did not culminate in a tangible 

employment action.

HOSTILE ENVIRONMENT HARASSMENT THAT DOES NOT RESULT IN ATANGIBLE
EMPLOYMENT ACTION; EFFECT OF NEW STANDARD OF LIABILITY

• If an employer proves that it exercised reasonable care to prevent and correct harassment and 
that the employee could have avoided all of the harm by complaining to management but 
unreasonably failed to do so, then the employer will avoid aU liability. If the employee only 
could have avoided some, but not all, of the harm, then the affirmative defense will only 

limit damages.

• The employer must prove both prongs of the affirmative defense. For example, if the 
employer exercised reasonable care to prevent and correct harassment, but the employee 
exercised reasonable care by promptly complaining, then the atTirmative defense will fail. 
If the employer promptly corrected harassment once the employee complained, but it failed 
to exercise reasonable care to prevent it, then the affirmative defense also will fail.

• In most circumstances, ifboth the employer and the employee exercise theirrespective duties 
of reasonable care, then the harassment will be ‘'nipped in the bud” before it rises to the level 
of a violation of federal law and there will be no liability. This is because an effective anti- 
harassment policy and complaint procedure encourages employees to complain to 
management before harassment becomes severe or pervasive. If management promptly 
responds to such a complaint, then it usually can stop the harassment before it crosses the 
threshold of a violation of federal law.

WHAT CONSTITUTES REASONABLE CARE BY AN EMPLOYER TO PREVENT AND
CORRECT HARASSMENT?

This question is of the most practical significance to employers. The Guidance provides
straightforward, practical advice to employers.
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There are no “safe harbors” for employers to avoid liability based purely on the written 
content of their anti-harassment policies and complaint procedures. Whether or not an 
employer can prove that it exercised reasonable care depends on the paiticular factual 
circumstances.

Small businesses may be able to effectively prevent and correct harassment throu^ informal 
means, while larger employers may have to institute more formal procedures.

An anti-harassment policy and complaint procedure should contain, at a minimum, the 
following elements:

Prohibition Against Harassment: An employer’s anti-harassment policy should make clear 
that it will not tolerate harassment based on sex (with or without sexual conduct), race, color, 
religion, national origin, age, or disability, or because an employee has complained about 
discrimination or participated in complaint proceedings. The employer should encourage 
employees to complain to management before the harassment becomes severe or pervasive.

Retaliation: An employer should make clear that it will not tolerate adverse treatment of 
employees because they complain about liarassmcnt or provide information related to such 
complaints.

Complaint Process: An employer should:
- clearly explain the complaint process;
- ensure that there are no unreasonable obstacles to complaints; 

designate more than one individual to take complaints;
instruct all supervisors to report complaints to appropriate officials; and 
explain the time frame for filing an EEOC or state FEP A charge and explain that the 
deadline nins from the la.«5t date of harassment, not from the date that the complaint 
to management is resolved.

Confidentiality; An employer should make clear to employees that it will protect the 
confidentiality of harassment complaints to the extent possible.

Effective Investigation:

An employer should set up a mechanism for a prompt, thorough, and impartial 
investigation of alleged harassment.

- The alleged harasser should not have any direct or indirect control over the 
investigation.

- The employer should take interim steps to ensure that the harassment stops while the 
investigation is ongoing. If the parties have to be separated, then the separation 
should not burden the cirployee who has complained of harassment. An involuntary 
transfer of the complainant could constitute unlawful retaliation. Other examples of

4



SENT BY-:EEOC CHAIRMAN : 6-18-39 : 12:10 : ttOL LHA1KMAI\- ZUZ ^-DD D/iO

interim measures are making scheduling changes to avoid contact between the parties 
or placing tlie alleged harasser on non-disciplinary leave witli pay pending the 
conclusion of the investigation.

- The Guidance lists several examples of questions that may be appropriate to ask the 
parties to a harassment complaint and others who may have relevant information.

- If there are conflicting versions of events, the investigator will have to assess each 
party’s credibility. The Guidance lists factors to consider.

Corrective Action:

if management determines that harassment occurred, it should take immediate and 
appropriate corrective action to stop the harassment, correct its effects on the 
employee, and ensure that the harassment does not reem-.

- Disciphnary measures should be proportional to the seriousness of the misconduct.
- Remedial measures should not penalize the complainant.

The guidance lists examples of remedial measures that may be appropriate.

Other Preventive and Corrective Measures: An employer’s duty of reasonable care is not 
limited to implementing an anti-harassment policy and complaint procedure. Additional 
measures include:

- correcting harassment that is clearly unwelcome regardless of whether a complaint 
is made (e.g., erasing graffiti containing racial or sexual epithets);

- training supervisors to ensure that they understand their responsibilities under the 
anti-harassment policy and complaint procedure;

- monitoring supervisors’ compliance with those responsibilities; and
- keeping records ofharassment complaints to reveal any patterns of harassment by the 

same individuals.

WHAT CONSTITUTES REASONABLE CARE BY AN EMPLOYEE TO AVOID OR STOP 

HARASSMENT?

Employees who are subjected to harassment should utilize their employer’s complaint process 
at an early stage and ’’nip the problem in the bud. ” While failure to complain after the first or 
second incident might not be unreasonable, delay after further incidents could defeat a legal 
chum by the employee challenging the harassment.

• Normally, the employer can prove the second prong of the affirmative defense by showing 
that the employee unreasonably failed to utilize its complaint procedure.

• 'fhe employee should provide truthful information and otherwise cooperate in the 

investigation.
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• If a legal claim is brought, the burden is on the employer to prove that the employee’s failure 
to complain or delay in complaining was unreasonable.

• Circumstances that might reasonably explain an employee’s failure lo complain are:

a specific basis to fear retaliation;
- an unreasonable obstacle to making a complaint, such as inaccessibility of the 

individuals designated to lake complaints; and
- a reasonable belief that the complaint process was ineffective.

LIABH JTY FOR HARASSMENT BY HIGH-LEVEL OFFICIAL

• An employer is automatically liable for harassment by an official who is sufficiently high 
in the organization’s hierarchy to be considered an “alter ego” of the employer. Examples 
are president, owner, partner, and corporate officer.
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QUESTIONS AND ANSWERS: ------
ENFORCEMENT GUIDANCE ON VICARIOUS EMPLOYER LIABILITY 

FOR UNLAWFUL HARASSMENT BY SUPERVISORS

GENERAL

Why did the Commission issue this guidance?

• The Commission issued this guidance in order to explain to both employers and employees 
how to apply the recent Supreme Court decisions on liability for harassment by supervisors 
(Faragher v. Boca Raton and Burlington Industries v. Ellerth).

What are the most important points that employers and employees should take from the new
guidance?

• Employers must take an active role in preventing and correcting harassment. The most 
important steps for achieving that goal are to communicate a strongly-worded anti­
harassment policy and to implenient an effective complaint procedure.

• Employees who are subjected to harassment should promptly complain to management.

Why didn 7 the Commission address in the new guidance issues regarding the definition of
harassment and liability for harassment by non-supervisors?

• Tlic guidance does expl ain tlic basic standards for determining whether harassment violates 
federal law and when employers arc liable for harassment by co-workers and non-cmployccs 
(on pp. 2-3). It emphasizes that Title VII is not a “civility code” and that federal law does 
not prohibit simple teasing, offhand comments, or isolated incidents that are not “extremely 
serious.” A more detailed explanation was not necessary since the Commission has already 
provided extensive guidance on these issues. See. e.g.. Guidelines on Sexual Harassment, 
Policy Statement on Current Issues in Sexual Harassment, Policy Statement on Sexual 
Favoritism, and Enforcement Guidance on Harris v. Forklift Systems, all of which are 
available through EEOC’s web site (www.eeoc.gov).

Why didtt*t the Commission address same-sex harassment in this guidance^ since the Supreme
Court recently issued a decision on that question?

• The Commission has already made clear that same sex harassment can violate Title Vll
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(Compliance Manual Section 615). Questions about how to prove a violation in such cases 
are fact-specific and are best resolved through individual cases.

tViU the Commission revise its Guidelines on Sexual Harassment?

• The Commission will rescind subsection (c) of the Guidelines, which has been superseded 

by the new guidance.

DEFINITION OF “SUPERVISOR”

Isn *t the definition of **supervisor” in the guidance too broad? Won V it include workers who
really are not supervisors?

• The guidance explains that supervisors are those employees who have real authority over 
other employees in the workplace. This is either because they have the authority to 
undertake or recommend tangible employment actions, such as hiring, firing, and promotion, 
or because they have the authority to direct the daily work activities of subordinates. Not 
only do they act for the employer, but the authority they have been given significantly 
heightens their ability to harass others in the workplace.

• On the other hand, employees who merely relay other officials’ instructions and report back 
to them are not considered supervisors. Nor are employees who supervise work on only a 
particular project of limited duration.

Is the definition of ‘^supervisor” in the guidance based on the definition of that term under any
other statute^ for example, the National Labor Relations Act?

• No. The term “supervisor” has a specific meaning when determining whether an employer 
is liable for harassment under the workplace discrimination laws. That definition is not 
affected by the definition of the term under any other statute. Nor does it affect the definition 

of supervisor under any other statute.

TANGIBLE EMPLOYMENT ACTIONS

Why is an employer automatically liable when its supervisor's harassment results in a tangible
employment action?

• The Supreme Court determined that an employer is automatically liable in these cases 
because an employer acts through its supervisors in making tangible employment decisions. 
Therefore, when a supervisor makes a tangible employment decision for a discriminatory 
reason, it is as if the employer did so itself. As a result, the employer should be responsible 
for that action. This, of course, is the rule when a supervisor discriminates against an
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employee in hiring, firing, promotion, etc. The employer is automatically liable for the 

supervisor’s actions.

Is the employer tUwuys liable if an employee is terminated after he or she was harassed by a 

supervisor?

• No. There would be u strong inference of discrimination if a supervisor who harassed an 
employee terminated that individual. However, if the evidence showed that the termination 
was for a legitimate, non-discriminatory reason, then the employer would have an 
opportunity to raise the affirmative defense to the harassment. For example, in a recent case 
an employee claimed that he wa.s illegally fired as the result of harassment. However, the 
facts showed that the employee had embezzled funds from the employer and that the 
employee was fired for that reason. The employee could still try to prove that he had been 
harassed, but the employer could assert the affirmative defense because the harassment did 
not culminate in a tangible employment action.

Why should an employer be liable when an employee submitted to her supervisor's sexual 
demands and was promoted as a result? ShouldnU the employer be able to prove that it had a 
strong anti-harassment polity and complaint procedure, and that it was unreasonable for the 

employee to feel forced to submit?

• The Supreme Court made clear that an employer is liable whenever harassment culminates 
in a tangible employment action. It also sped fically described tangible employment actions 
in both positive and negative terms, for example, hiring and firing. It would make no sense 
to say that an employer is always liable when its supervisor denies a job benefit to an 
employee who rejects his sexual demands, but that a different aUmdard ^plics when its 
supervisor grants a job benefit because an employee submitted to his sexual demands. In 
either situation, the supervisor is making a job decision on a discriminatory basis. Failure 

to complain to management is no defense in such cases.

Is constructive discharge a ‘‘tangible employment action"? In other words, is the employer 
automatically liable if an employee felt forced to resign because of harassment by his or her 

supervisor?

• The Commission di d not address this specific issue in the guidance and beli eves that it will 
be better resolved in the context of the limited number of cases in which it might arise. Li 
any event, it won’t make a practical difference in most cases because the majority of circuits 
have held that there is no constructive discharge unless the employee complained to 
management and management failed to correct the harassment before the employee resigned. 
An employee who proves constructive discharge under that standard will have complained 
to the employer and thus precluded it fiom raising the affirmative defense to the harassment.
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HARASSMEN1 THAT DOES NOT RESULT IN A TANGIBLE EMPl.OYMENT ACTION 

Employers’ Duty

Why should an employer be liable if it did everything in its power to prevent and to stop 

harassment?

• The Supreme Court made clear that in order to prove the affirmative defense, it is not enough 
for the employer to show that it acted properly to prevent and correct harassment. The Court 
held that the employer must also prove that the employee unreasonably failed to complmn 
or otherwise avoid the harm. If the employer can’t prove both prongs of the affirmative 
defense, then it is liable. This result is consistent with general liability principles which 
make employers responsible for their supervisors’ di scriminatoiy acts and with the principle 
that civil rights protections should be broadly construed.

Why didn’t the Commission provide a model anti-harassment policy and complaint procedure for 

all employers?

• The Commission did not provide a model policy because no single policy or complaint 
procedure would be suitable for every business. For example, small employers may be able 
to effectively prevent and correct harassment through informal mechanisms, while larger 
employers may need more formal procedures. Decisions on how to structure a policy and 
procedure are best left to individual businesses; they should not be made by the government.

Why doesn't a mediation or other alternative dispute resolution process fulfill the employer's 

responsibility to correct harassment?

• Management is obligated to investigate any complaint of harassment and, if it finds that 
haiassment occurred, to stop the misconduct and ensure that it does not recur. The employer 
does not fulfill this obligation through mediation or some other ADR process. This is 
because those processes focus on resolving a dispute as opposed to correcting the problem.

Would an employer be liable if an employee told her supervisor about harassment hut asked the 
supervisor not to report the matter and the supervisor did not report it?

• The emp loy er could be found liable in such circumstances because its supervisor knew about 
the harassment and failed to stop it. To help avoid conflicts between an employee’s desire 
to discuss harassment on a confidential basis and the employer’s obligation to stop 
harassment, the employer should consider setting set up an informational phone line, staffed 
by non-management personnel, which employees can use to discuss questions or concerns 

anonymously.
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If an employee who has filed a harassment complaint with the employer says that she fears
ongoing harassment during the investigation, should the employer transfer her to another office

as an interim measure?

• No, unless the employee wants such a transfer. Tf the parties have to be separated, then the 
separation should not burden the employee who has complained of harassment. An 
involuntary transfer of the complainant could constitute unlawful retaliation. It is, however, 
important for employers to take interim steps after a complaint has been filed to make sure 
that the harassment stops while the investigation is ongoing. Other examples of such 
measures are making scheduling changes to avoid contact between the parties or placing the 
alleged barasscr on non-disciplinary leave with pay pending the conclusion of the 

investigation.

How should an employer resolve a complaint of harassment when the investigation boils down
to a “he said/she said'* sUuation, wUh no eye-witnesses?

• The employer will have to assess the credibility of each of the parties. The guidance, on p. 
24 lists factors to consider in assessing credibility. For example, is the testimony of one of 
thepartiesmorebelievableonitsface? Does one ofthe parties have a reason to lie? Ts there 
corroboration for either party’s testimony? Even if there are no eye-witnesses, other 
witnesses might corroborate a complainant’s testimony if, for example, they discussed the 

incidents with him or her around the time that they occurred.

Is U the safest course for an employer to fire any employee who has engaged in harassment?

• No, unless the harassment was very severe or pervasive. The punishment should fit the 
crime. If the liaiassment was minor, such as a few off-color remarks by an individual with 
no prior history of harassment, then counseling and an oral warning might be aU that is 
necessary. On the other hand, if the harassment was very severe or persistent, then 

suspension or discharge may be appropriate.

What have you done for employers who get sued when they try to discipline harassers? Aren *t

employers in a no-win situation?

m The Commission is concerned about the situation that some employers find themselves in 
and has provided guidance on this topic. Footnote 72 explains that if an accused harasser 
claims that he or she was discipline on a discriminatory basis, the EEOC will find no 
violation as long as the employer had a good faith belief that the discipline was warranted 
and if it treated accused harassers the same, regardless of race, sex. or other protected class

status.
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Employees’ Duty

Does an employee fulfiU his or her obligation to exercise reasonable care by complaining to
management?

• Yes, if the employee provides timely and truthful information to support the allegation and 
otherwise cooperates in the investigation. However, if the employee unreasonably delays 

complaining, the employer may be able to successfully defend the case.

Should employees complain to management the very first time an incident of harassment occurs?

m Yes, if the harassment is severe. If it is not, the employee may be justified in waiting to sec 
if s/he can correct the problem by asking the harasscr to stop. I f the harassment persists, then 

the employee should complain to management.

The guidance states that fear of retaliation could justify an employee ^s failure to complain. Don’t
virtually all employees fear retaliation if they complain to management?

• It is true that fear of retaliation is common. However, a vague, generalized fear of retaliation 
would not be sufficient to justify an employee’s failure to complain if the employer has a 

strong policy against retaliation and enforces it.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
San Francisco District Office 901 Market St., Suite 500 

San Francisco, CA 94103 
PH: (415) 356-5100 

TDD: (415) 356-5098 
FAX: (415) 356-5126

HIGHLIGHTS OF CONSENT DECREE IN 
EEOC V. TANIMURA & ANTLE 

No. C99-20088 JW (N.D. Cal.) 
February 1999

Background

Blanca Alfaro, a farmworker, filed charges with the EEOC alleging that she had been 
sexually harassed by a Tanimura & Antle supervisor and retaliated against for opposing the 
harassment. The EEOC (San Francisco District) investigated and determined that harassment 
and retaliation did occur against Alfaro and other women. Based on those findings, the EEOC 
filed a complaint in the U.S. District Court for the Northern District of California, alleging 
that officials of Tanimura & Antle, a major agricultural grower, sexually harassed Blanca 
Alfaro, a Tanimura & Antle employee, through quid pro quo harassment and by creating a 
hostile work environment and that other women were also harassed. Furthermore, EEOC 
alleged that Alfaro was retaliated against for opposing sexual harassment.

Elias Aragon, another Tanimura & Antle employee, filed a charge with EEOC alleging 
that he had been retaliated against because he was associated with Blanca Alfaro. 
Consequently, the EEOC also alleged in federal court that officials of Tanimura & Antle 
retaliated against him and other employees.

Terms:

In order to avoid protracted litigation, the EEOC and Tanimura & Antle negotiated a 
voluntary settlement in the form of a Consent Decree approved by U.S. District Court Judge 
James Ware with the following terms:

1. Compensation: Tanimura & Antle will provide $1,855,000 as compensation to 
Alfaro, Aragon and other employees and job applicants who were sexually harassed, 
discriminated against because of sex, or otherwise retaliated since September 25, 1994.

2. The Decree confirms that Alfaro’s matter was settled through a satisfactory sum that is 
not disclosed. Similarly, the Decree confirms that Aragon’s matter was settled through a 
satisfactory sum that is not disclosed.

3. Claims: EEOC will review the claims of other employees and determine the proper 
damage awards. If the awards for the claimants do not exhaust the settlement fund, Tanimura 
agrees to provide the remainder up to $400,000 to women’s organizations and employee



organizations in the counties in which Tanimura conducts business.

4. Training: Tanimura & Antle will implement a preventive sexual harassment program 
including training of supervisors and managers about the law of sexual harassment, the 
company’s duty to monitor its work areas and to investigate charges of harassment.
Tanimura will also compile and distribute instructions to supervisors with respect to hiring and 
discipline which will also include the company’s "no harassment" policy. Tanimura & Antle is 
also required to inform all employees about the law of sexual harassment, provide educational 
materials, and conduct training.

5. The alleged harasser and supervisor. Hector Garcia, who no longer works for the 
company, cannot be rehired for the length of the consent decree.

6. Another supervisor, Fortunato Serna, has been reprimanded and directed to counseling 
and training on sexual harassment.

7. As part of the settlement, Tanimura & Antle admits no liability for any alleged 
violations.

8. Current or future charges by other Tanimura & Antle employees are not affected by 
this Decree and can still be pursued, investigated and litigated. However, if the discrimination 
occurred within the period covered by this Consent Decree, i.e. September 25, 1994 to 
February 8, 1999, the charging party could possibly seek recovery under the Decree.


