
Guidance HHS Needs to Provide to States that Choose Deeming

Limitations on How Deeming May Work

• Deeming does not apply to a wide range of federal programs including emergency 
Medicaid.

• Deeming in Medicaid and CHIP does not apply to immigrants with affidavits of support 
signed prior to December 19, 1997.

• Certain immigrants with the new affidavits of support are exempt from deeming: ( for 
example: it does not apply to naturalized citizens, immigrants with 40 quarters, 
employment sponsored immigrant, paroles with affidavits or immigrants whose sponsor’s 
aredead)^

• Deeming will not occur when the sponsor is a member of the sponsored immigrant’s 
eligibility unit, i.e a parent-child or spouse relationship.

• Deeming does not apply when the sponsor or their family members are also participating 
in Medicaid or CHIP.

• Deeming only applies to current sponsors (in some cases immigrants enter under a joint 
affidavit of support and that is later amended to just a single sponsor.)

• Sponsor income may only be attributed to the sponsored immigrant and not to other 
family members who may be applying for benefits such as children (this is a proposal that 
USDA put forward in its February 29* regulations).

• Federal deeming rules need not apply to state-funded health benefits.

Flexibility in How to Structure Deeming at the State Level

• Under the flexibility provided in the TANF, Medicaid and CHIP statutes, states are 
permitted to disregard the income and assets of sponsors when determining if sponsored 
immigrants are eligible.

• States should be permitted to establish a protected income level for sponsors. If the 
sponsor’s family income falls below that level, deeming would not occur. This level 
could be set by a variety of options:

- States could determine that deeming will not occur when the sponsor’s family 
income would make them or their children Medicaid/CHIP eligible.

- States may wish to consider using their community spouse Medicaid income 
protection rules

- when determining this level, states could include the cost of providing private 
health insurance to the sponsored immigrant.

• States could be permitted to adopt different deeming rules for sponsored immigrants in 
need of long term care vs. those using regular Medicaid. This would be consistent with 
Medicaid eligibility rules.

• States should be permitted to determine how to collect and to verify sponsor income 
information. Sponsors need not be involved in the application process. For example, 
state wage data could be sufficient to determine income.



/

In^mation on How Sponsor Liability Rules Work

• States need only “seek reimbursement” (i.e. send a bill to a sponsor), but are not required
to ‘bring an action against a sponsor’. ^ i-h^ ^

• States have latitude to determine the value of the benefit provided to the immigrant so 
long as it does not exceed the mechanism used by the state for other TANF, Medicaid and 
CHIP overpayments . States could value the claim owed by the sponsor to be no more 
than an insurance premium payment.

• States need not collect claims from sponsors, i.e. states should be permitted to 
compromise the claim prior to seeking repayment.

• States should not be permitted to retroactively seek reimbursement from sponsors if the 
claim written-off.

Public Charge Impact of Using Medicaid Under the Deeming Rules

• HHS must reiterate that if a sponsored immigrant is eligible for non-long term care 
Medicaid/CHIP and receives those benefits that they cannot be determined a public 
charge - even if their sponsor fails to reimburse the state for the value of those benefits.



Medicaid and SCHIP Coverage of Noncitizen Immigrant Children

This tabic indicates the states using state funds to provide Medicaid or SCHIP services to noncitizen immigrant 
children, beyond those covered under federal rules. It is based on surveys of states and was current as of April 
2000. Since that time, some states may have changed policies. Where we arc aware of changes (c.g., Florida), 
updates arc provided. Generally, the Medicaid rules also apply to Medicaid coverage of adults and pregnant 
women, although tlicrc arc special exceptions in a few states (c.g., pregnant women in New York (also federally 
covered under Lewis v. Grinker) or tliosc already residing in institutions in a few states). For more information or to 
update tables, please contact Jocelyn Guyer or Leighton Ku at lire Center on Budget and Policy Priorities at (202) 
408-1080.

LPRs: Lawful (or legal) permanent residents. In general, LPRs who arrived in tlie U.S. after August 22, 1996 do 
not have federal coverage for Uicir first five years, altliough tlicre are exemptions for certain groups, such as 
refugees, asylecs, Amcrasians, Cuban/Haitian entrants, veterans, etc.

PRUCOLs: Persons residing under color of law. This small group of immigrants lost federal coverage regardless of 
when they entered the U.S.

Some policy issues are still unresolved in many states, such as tlic use of sponsor deeming or covering people after 
the end of tlie five year bar.

Medicaid (Including SCHIP 
Programs in Medicaid)

Separate SCHIP Programs 
(where applicable)

Cover LPRs 
Wlio Arrived 

After Aug. 
1996

PRUCOLs Cover LPRs 
Who Arrived 

After Aug. 
1996

PRUCOLs

Cover if 
Arrived 

Before Aug. 
96

Cover if 
Arrived 

After Aug. 
96

Cover if 
Arrived 
Before 

Aug, 96

Cover if 
Arrived 

After Aug. 
96

Alabama NO NO NO NO NO NO

Alaska NO YES NO

Arizona NO NO NO NO NO NO

Arkansas NO NO NO

California YES YES YES NO NO NO

Colorado NO NO NO NO NO NO

Connecticut NO NO NO YES YES YES

Delaware YES YES YES NO NO NO

District of 
Columbia

NO NO NO

Florida NO NO NO No longer' No longer No longer

Georgia NO NO NO NO NO NO

Hawaii NO NO NO

' In June 2000, Florida decided to stop admitting noncitizen children to its SCHIP program, if they were not 
federally covered. But it would continue to cover the noncitizen children already on the program.

1



Idaho NO NO NO

Illinois YES NO NO YES NO NO

Indiana NO NO NO

Iowa NO NO NO NO NO NO

Kansas NO NO NO NO NO NO

Kentucky NO NO NO NO NO NO

Louisiana NO NO NO

Maine YES YES YES YES YES YES

Maryland YES NO NO

Massachusetts YES YES YES YES YES YES

Michigan NO NO NO NO NO NO

Minnesota YES YES YES

Mississippi NO YES NO

Missouri NO YES YES

Montana NO NO NO NO NO NO

Nebraska NO YES NO

Nevada NO NO NO NO NO NO

New Hampshire NO NO NO NO NO NO

New Jersey NO NO NO NO NO NO

New Mexico NO NO NO

New York NO NO NO YES YES YES

North Carolina NO NO NO NO NO NO

North Dakota NO YES NO NO NO NO

Ohio NO YES NO

Oklahoma NO NO NO

Oregon NO NO NO NO NO NO

Pennsylvania YES YES YES YES YES YES

Rhode Island YES YES YES

South Carolina NO NO NO

South Dakota NO NO NO

Tennessee NO NO NO

Texas NO NO NO YES NO NO



Utah NO NO NO NO NO NO

Vermont NO NO NO

Virginia YES YES YES NO NO NO

Washington YES YES YES

West Virginia NO NO NO N/A N/A N/A

Wisconsin NO NO NO

Wyoming'^ NO NO NO NO NO NO

■ In addition, Wyoming is the only state in the nation that exercised the option to not cover legal permanent 
residents, even if they arrived before August 22, 1996.
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Comments:

Christina,

fllruM •'S«l "rBumento on wily sponsor docmine

n CharlUes sent It to Secretary Shalala in July oflast year that the real
process began to evaluate the merits of the argument.

blr'^ThlTare: ““”*"■* “ ““"""S »«“• «•' )'«'■

demonstrate that deeming need not work as a bar in Medicaid and CHIP.^
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The Honorable Donna Shalala 
Secretary, Department of Health and Human Services 
200 Independence Avenue SW 
Washington, DC 20201

Dear Secretary Shalala;

V, I T Administration’s wise and
fr^v guidance. I wanted to thank your for all of your eiforts on that

p a y and to bring to your attention another important administrative issue affecting 
legal immigrants access to Medicaid and TANF. ^

I Department of Health and Human Services has the
^ immigrants in Medicaid and TANF

without deemmg their sponsors’ incomes as available to them.

As you know section 421(a) of the 1996 welfare law provides for deeming of 
sponsors income and resources when detennining the eligibility for some public ^ 
braefits of onmigiMts who entered the country with the new afBdavits of support 
? 1997. As a practical matter, the practice of deeming

^vMt the vast majonty of sponsored immigiants from receiving TANF
r Ti' ““"S'' *° ra-der

ft"”?® f ““"S'’ "•e immigrants dong with

mi l“ve incomes that
eligibility Imiits without heiug able to provide alternative health 

^ coverage to an immigtant Simily. In addition, even sponsors whose incomes and
d^^ m^v ^ “1.°“®^ to Asqnalify an immigiiint family to whom they were 

<^ed may nonetheless be unwilling to provide the detailed, on-going infonnation

beyond the expiration of the five-® n^igrwts entering with the new forms will, Zer time, become 
increasmg proportion of legal unimgrants in this country, this problemVeatens to
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undo mu^ of the Administration’s policy initiatives on benefits for new Americans The

this nroS ^Thrl«’ assumed that new legislation would be necessary to address
mis problem. The attached analysis from the Center on Budget and Policy Priorities
aZSitiv Department has the authority to address this problem

analysis focuses on section 402(b)(1) of the 1996 welfare law. which gives states the right to determine TANF and Medicaid eligibmrniles foMeHTr
provision of law," except the five-year bar on new 

provision authorizes states to reject deeming in these 
^ sponsors' income and resources toe TANF

Medicaid statutes give the state discretion to design their own deeming methodologies 
^is way, a state imuld for e^ple, reduce or eliminate the amount of infoimation ^ 
immiip^nts must obtain from their sponsors or set disregards high enough that deeming

is methodologies, an option for states. Moreover, we believe it
IS important for the Administration to inform states now that the Department will grant them
bSn^ In compli^ce, many states ale
begmmng to program their computers to handle applications from imraigrante who entered

m IT eligibility worker traimng and computer systems, and even if the Denarlment ^

nnnnHiir^iK immigrant advocacy groups would appreciate the
cousM^fea

Sine wely yours,

HHiil
Sharon Daly
Vice President for Social Policy

Cc; Cecilia Munoz 
Nancy Wisdo 
Diana Aviv 
Raul Yzagirre
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STATE OPTIONS ON APPLYING SPONSOR DEEMING TO MEDICAID AND 
ASSISTANCE PROVIDED UNDER THE TANF BLOCK GRANT

I. Introduction

Three separate provisions of the 1996 welfare law/ as well as titles IV-A and XIX 
of the Social Security Act/ govern legal immigrants' eligibility for assistance under the 
Temporary Assistance for Needy Families (TANF) block grant and Medicaid.

• Section 402(b)^ provides that "a State ia authorized to determine the 
eli^bility" of most legal immigrants for "designated federal programs," 
which are defined as TANF-funded assistance, Medicaid, and assistance 
under the Social Services Block Grant (SSBG).

• Section 403(a)^ bars most legal immigrants newly entering the United 
States on or after the date the welfare law was enacted from receiving 
"federal means-tested public benefits" during their first five years in the 
country.

• Section 421(a)® provides for attributing a sponsor's income and resources 
to an immigrant "in determining the eligibility and amount of benefits of" 
that immigrant under a federal means-tested public benefit if the immig­
rant entered the United States with a new affidavit of support form that 
went into use December 19,1997; this process is known as "sponsor 
deeming."

The interactions of these three provisions raise several important questions. For 
example, a state may wish to use its authority under section 402(b) to provide benefits 
to imnugrants who would otherwise be disqualified under section 403(a)'s five-year bar 
or section 421(a)'s sponsor deeming rules. Also, section 421(a) provides no guidance

’ Public Law No. 104-193.

^ 42 U.S.C. §§ 401 et setj. and 1396 et Seq,

^ 8 U.S.C,§ 1612(b).

* 8 U.S.C § 1613(a).

® 8 U.S.C.§ 1631(a),

820 rirei Street, NE, Suite 510, Washington, DC 20002 
Tol: 202-408-1000 Fax; 202-408-1056 cenler@center.chpp.org http;//www.cbpp.C)rg HN0026
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for states as to how states are to go about deeming sponsors' incomes and resources 
when determining immigrants' eUgibUity and benefit levels under Medicaid, the TANF 
block grant, or other programs. This paper addresses these questions. It concludes that 
the law gives states substantial discretion in many, although not aU, of these areas.

Ar,-,, question of whether sponsor deeming under section
421(a) is mandatory or optional in Medicaid and TANF wiU be important for a small 
number of immigrants almost Immediately and a much larger group beginning in ap- 
pro^ately five years.«> The one group affected now wiU be immigrants who enter the 
United States for the first time now with the help of one of the new affidavits of sup­
port and who are active duty members of the U.S. armed forces, U.S. armed forces 
veterans, or the spouses or dependent children of service members and veterans. These 
very small groups of immigrants are exempt from the five-year bar on benefits for new

sponsor deeming.^ Other immigrants entering now 
with the new affidavits of support will be subject to the five-year ban and will gener­
ally be wable to receive Medicaid or benefits provided with federal TANF funds until 
late m the year 2002. Thus, although it is necessary to decide what scope to give deem­
ing now so states can handle the occasional military-related immigrant applying for 
benefits, these decisions wiU not begin to have significant effects for nearly five years.'

Policies of the Welfare Uw’e Immigrants' Title: Restricting 
Eligibility v. Expanding State Flexibility

As mu^ as any section of the 1996 welfare law, the inunigrants' titie represents 
an attempt to balance the goals of reducing the availability of means-tested benefits and 
expanded state flexibiUty. The legislative history of this title makes clear that Congi

tress

^ Deemmg does not apply to SSBG in any event since deeming applies only to a "federal means-tested
determined that SSBG is not such a program. 62 Fed. Reg. 4^6

Hip ^ § ^fb)(2) (8 U.S.C. g 1613(b)(2)) (exempting military-related veterans from

« New can receive emergency Medicaid during this period. Providing emergency Medicaid to

T ® concerning sponsor deeming because section 421(a)
sponsor deeming requiremente. See Pub. L. 104-193, gg 421(a), 

403(c)(2)(A) and 401(b)(1)(A) (8 U.S.C. g§ 1631(a), 1613(c)(2)(A) and 1611(b)(1)(A)).
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desired to restrict immigrants' eligibility for public benefits and strengthen sponsors' 
responsibility for the cost of assistance provided to immigrants. But the immigrants' 
title also reflects in numerous places the law's general preference for allowing states to 
make major policy decisions on eligibility for benefits they administer,

Congress sought to limit immigrants' access to means-tested benefits in three 
distinct ways; banning, deeming, and sponsor liability.

• Bans deny immigrants eligibility whether or not they had a sponsor able 
to assist them — indeed, whether or not they had a sponsor at all. Under 
the welfare law as enacted in August 1996, most legal immigrants were 
banned from receiving SSI and food stamps indefinitely, and new en­
trants were prohibited from receiving federal means-tested benefits for 
their first five years in the country.

• Deeming counts the income and resources of sponsors and their spouses 
as if they were available to the immigrant when the immigrant's financial 
eligibility for assistance is determined. Although in theory deeming 
would not deny assistance to an immigrant with a destitute sponsor, the 
reporting and paperwork requirements necessary to implement deeming 
have prevented the overwhelming majority of immigrants with sponsors 
from receiving benefits to which deeming rules applied, making deeming 
the practical equivalent of banning for moat inunigrants with living spon­
sors. Because deeming requires eligibility workers to coUect and process 
information about the circumstances of both the immigrant's family and 
the sponsor's, some states have complained that it results in inordinate 
administrative burdens.

• Sponsor liability gives agencies that provide means-tested benefits to im­
migrants the right to recover their costs from the sponsors of those immig- 
r^ts. Although it does not directly affect immigrants' eligibility, it does 
give sponsors an incentive to assist immigrants. In practice, many immig­
rants' advocates believe sponsors will place great pressure on immigrants 
not to apply for benefits for which they are eligible even when the spon­
sor is not offering an adequate alternative source of support.

Pub. u 104-193, g 423(a), enacting Irmnigration and Nationality Act § 213A(e) (8 U.S.C. § llS3a(e)).

3
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AJl of the savings that the Congressional Budget Office "scored" from the im 
nugr^ts title of the welfare law were attributable to bans » Nonetheless, the immig­
rant title s supporters placed considerable emphasis on the sponsor liability provisions 
of me new law, arguing that sponsors as a matter of principle should be made respon­
sible for the cost of services to immigrants they helped bring to this country.

Congress made sponsors liable for the cost of all means-tested benefits received 
by immi^ants they helped to enter the United States virtually without exception It 
applied bans and deeming to programs more selectively, however, depending largely 
on the extent of federal funding for the program. Those programs with the greatest 
federal fmanaal role saw the strictest policies and the least state flexibility, while states 
were given more discretion over programs in which they have greater financial respon­
sibility. In the SSI and food stamp programs, where benefit dollars are entirely feder­
al, Congress leaned toward restricting eligibility: these programs have broad prohibi­
tions on unmigrants' eligibility with little or no state discretion.'^ At the other end of 
the continuum. Part B of the immigrants' title in the welfare law gives states authority 
to determme immigrants' eligibiHty for state and local programs.'^ Sponsors are made 
lable for reimbursement of virtually aU benefits provided to immigrants in state and 

local means-tested progra^, but section 422 does not require states to undertake com­
plicated deeming calculations in these programs.

state-administered programs whose benefit costs are shared between the fed­
eral ^d state government, TANF and Medicaid represent a middle ground between 
largely federd programs such as SSI and food stamps — for which Congress required 
bom bans ^d deling — and purely state-funded programs, over which states have 
full control, TANF and Medicaid accordingly received intermediate treatment: they are 
subject to the five-year ban on new entrants but otherwise states have flexibiUtv to 
determine eligibility. ■'

" XhiB is in Significant part because the welfare law's deeming and sponsor liabiUiy provisions apply 
to im^^ants entering the country with new affidavits of support. Hiose affidavits went into use in

after the cIom of the six-year budget "window" used to score the 1996 welfare law, which ran through
fiscal year 2002.

program. Congress readily approved bipartisan legislation in 1997 that

PubUc Law 104-193, §§ 411 and 412; 8 U.S.C. §§ 1621 and 1622.

efflt^doUa™ ^eress expUdtly permitted States to spend maintenance- of-
effort doUars assisting uimugrants who could not receive TANF-funded assistance because of the five-year
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Whatever decisions the Admiiustration, and the states, make about the scope 
and extent of deeming in TANF and Medicaid wiU have no effect on the sponsor liabil­
ity provisions that made the law's fundamental philosophical statement: even if the 
effect of deeming is limited, with the result that a new entrant can receive benefits after 
five years, ^e immigrant's sponsor will nonetheless be liable to repay the cost of any 
such benefits. In addition, no decision on deeming will affect the savings that CBO 
scored for the immigrants' title during the law's six-year budget window.

III. Th0 Scope of State Authority to Determine Immigrants’ Eligibility for 
Medicaid and Assistance Funded under TANF

Determining the interrelationship among sections 402(b), 403(a), and 421(a) is 
complicated by the fact that each begins with the words "Notwithstanding any other 
provision of law." Section 402(b) helps to resolve this issue by providing that states' 
authority over immigrants' eligibility for TANP-funded assistance and Medicaid is 
limited by section 403(a)'s five-year bar.” Section 402(b) does not, however, contain 
^y similar language subordinating states' authority over immigrants' eligibility for 
these programs to section 421(a)'s sponsor deeming procedures. This language in 
section 402(b) suggests that although states have no authority to disregard the five-year 
ban on new entrants receiving Medicaid and TANP-funded benefits, states' authority to 
determine the eUgibUity of an" immigrant does empower them either to apply or to 

dispense with sponsor deeming.

^ contrary interpretation, requiring states to apply deeming to Medicaid and 
TANF-funded benefits to these entrants, would raise legal problems. First, if section 
402(b)'s authority for states to determine immigrants' eligibility is Umited by section 
421(a) without exphcit statutory language to that effect, then section 402(b)'s clause 
subordinating the state's authority to determine immigrants' eligibility for TANF and 
Medicaid benefits to section 403(a) would be unnecessary and redundant. If Congress 

section 421(a)'s "notwithstanding" clause was sufficient to override section 
402(b), then the identical "notwithstanding" clause in section 403(a) would have the

f ^ mention of section 403 would be needed in section
402^) and foe clause that does so would have no legal effect. The Supreme Court has
held that [i]t is our duty to give effect, if possible, to every clause and word of a 
statute."”

States may, of course, spend state funds assisting immigrants subject to the five-year ban.

^o^iJd be construed so that eftect is given to ^ its provisions, so that no part wiU be inoperative or super-
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This is particularly true in the case of statutory exceptions/ such as the one sec­
tion 402^) makes for section 403. The leading treatise on statutory construction notes 
that [w]here there is an express exception/ it comprises the only limitation on the 
operation of the statute and no other exceptions will be impUed. An enumeration of 
exceptions from the operation of a statute indicates that it should apply to aU cases not 
specifically enumerated."'^ Thus/ the exception that Congress made to states' discretion 
when It wrote in the five-year ban in section 403 implies that no further exception 
should be inferred, ^

In addition/ a cardinal canon of statutory construction is that the more specific 
controls. On the question of states' authority to determine immigrmts' 

eligibility for Medicaid and TANF-funded benefits/ section 402(b) is more specific than 
section 421 (a) since it governs only three programs (Medicaid, TANF, and SSBG) rather 
man any Federal means-tested public benefits program," as section 421(a) does.'*' 
Moreover, allowing states to dispense with sponsor deeming does not vitiate section 
421(a) with respect to these three programs; in any state that does not choose to over- 
nde it, sponsor deeming would apply.

Finally, giving states discretion in this area is consistent with the welfare law's 
general approach. Sutherland notes that a "statute is passed as a whole and not in parts

^Smser Suth^land'B statutory Construction § ^.11, p. 165 (1992) ({oob^oteBQmittnd). SmUlarlv/the
enumeration of exduBiona from the operation of a statute indicates that the statute should apply to all 

cases not specifically excluded." Id., g 47.23, p. 217. ^

j 1 *’• 2d 779 (D.C. Or. 1992); Acron Marine Shipping Co. v. U.S., 695 F.
2d 567 (D.C. Or. 1982); EEOC V. Gilbarco, Inc., 615 F. 2d 985 (4th Cir. 1980),

i 421(a) would require deeming in the SSI and food stamp programs for mUitary-related
affidavits of support since these programs are not covered by section 

‘pdetermiTO immigrants' eUgibility for TANF, Medicaid, and SSBG.
X ? exempts these imnugrantB from the general ban on eUgibility for SSI and food stamps.

exo^SS"^ deeming.) Section 421(a) also would apply to federal funL
expmded for hedth coverage under the new State Ould Health Insurance Pro^am (CHIP) that

a new title XXI of the Sodal SecuritT^ct. (Section
^l(a) would ^t, however, apply in the same fashion to money provided under the BBA that states chose 

^^dicaid^pa^ions under section 2101(a)(2) of the CHIP statute. For CHIP funds appUed to 
m2Sm wT guidance of October 10,1997, confirms that "appUcable requirements^^ the

to V ^2(b)'s grant to states of authority* if immigrants for Medicaid would apply to chUdien where Medicaid
hpnlfl extent that it would apply to any other classes of Medi-

^rd b^eflaanes. In other words, states could decide whether to apply sp^r deeming to these chUdren 
on Medicaid just as they could decide this matter for other Medicaid ben^daries.)

0>ngre JiSraSbSftolS •>»>
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or sections and is animated by one general purpose and intent. Consequently, each 
part or section should be construed so as to produce a harmonious whole."“ As dis­
cussed in part H above, the consistent theme throughout the welfare law was to expand 
states'flexibility in determining eligibility for the programs they operate. For example, 
the AFDC program was repealed and replaced with the TANF block grant; eligibility 
for TANF-funded assistance is left largely up to the states.^’ Expanded state flexibility 
IS a theme that so permeates the structure and legislative history of the welfare law thi 
any ambigmty between sections 402(b) and 421(a) should be resolved in favor of states' 
right to decide whether to imdertake deeming.^

IV. State Discretion to Design Deeming Rules

men states do apply sponsor deeming in determiiung eligibility for TANF and 
Medicaid — either because the state chooses to do so or because it believes, contrary to 
the analysis set forth above, that section 421(a) compels deeming — several important 
questio^ remain. Section 421(a) directs agencies providing federal means-tested pub­
lic benefits to count sponsors' income and resources; it does not say how states are to do 
this. In the absence of specific statutory direction, all such agencies would appear to 
have substantial discretion. In the cases of TANF and Medicaid, however, state discre­
tion appears particularly broad. TANF has no federal income rules at all, and the 
Medicaid statute gives states broad authority to implement methodologies for deter­
mining financial eligibility.

A. Deeming under the TANF Block Grant

TANF hM no statutory definition of income or resources. States are free to adopt 
their own policies, which can include substantial exclusions designed for ease of ad- 
^stration or to serve other state policies. Connecticut's TANF program, for example, 
disregards all earned income up to the federal poverty line. Many states exclude ve­
hicles from resource determinations out of recognition that households' ability to secure 
j retam employment often depends on access to reliable transportation. States that 
deem m thus have broad discretion to establish their own exclusions, disregards, 
and counting rules for sponsors' income and resources.

20 2A Singer, Sutherlana's Statutory Construction g 46.05, p. 103 (1992) (footnote omitted).

law expands Btatep' flexibiUty in administering other programs, For example, numerous 
provisions of the food stamp title of the law create new state options.

®ven where a statute expressly regulate® a governmental entity, a narrow
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Section 417 of the statute authorizing TANF block grants underlines this point,
It provides^t "[n]o officer or employee of the Federal Government may regulate the 
conduct of States under this part... except to the extent expressly provided in this 
p^t. Nothing m the TANF statute authorizes federal regulation of states' implemen­
tation of section 421(a)'s deeming provisions or imposes any penalties on states that 
follow one approach to deeming rather than another. (SimUarly, nothing in law author­
izes the fed^al government to regulate states' implementation of a separate option that 
me Balanced Budget Act created under which states may apply deeming in T W dur- 
mg an u^igrant's first three years in the country for an immigrant who arrived with 
one of the old, non-binding affidavits of support.*^) Nor does anything in the welfare 
law s imu^rants' title provide the federal government with regulatory authority in
th^ area. Therefore, interpretation and application of section 421(a) is committed to the 
sole discretion of the states.

This gives states that apply section 421(a) to programs supported with TANF
funds considerable flexibility to simplify the administration of sponsor deeming or to 
adopt disregards that minimize deeming's impact on those immigrants a state beUeves 
most need assistance. A state could certainly continue the deeming policy that existed 
^der me former AFDC statute or adopt the deeming procedures in section 5(i) of foe 
Food Stamp Act. Bom of those laws disregard an amount of sponsors' income and 
resources equal to the programs' eUgibility limits to reflect me needs of me sponsors'

“ Sodal Security Act § 417; 42 U.S.C. g 617, as added by Pub. U 104-193, § 103(a)(1).

^cretion Over how to interpret and impiLent this provision.^Stales tl^t moose to '

August 22,1996, are Ineligible 
e five-year ban has expired, 
ced Budget Act will be long 
;ely eruied by August 21,1999,

n3bZs thw three years b^ore the Bve-year
Sa ^ that took effect in December 1997. This wSl give
states plenty of tune to adjust their deeming policies as they see fit. ^

8
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own families. States also could adopt their own disregards to avoid the burden of 
deeming trivial sums to immigrants; deeming would then apply to the extent that the 
amount of deemable income or resources exceeded such state-established thresholds,

States also could elect to lunit deeming in cases where sponsors were refusing to 
support the immigrants they helped enter the country until a support action could be 
brought against the sponsor. This would assure that immigrants are not disqualified 
because of the income and resources of a sponsor who is failing to provide support. 
Where a sponsor who has signed a new affidavit of support has the financial means to 
help the immigrant he or she has sponsored but refuses to do so, the welfare law allows 
states to sue for reimbursement of the cost of assistance provided to the immigrants. A 
state therefore could elect to focus primarily on the amounts a sponsor actually pro­
vides to an immigrant, deeming only limited types of additional income and resources, 
and to sue the sponsor for the value of the assistance the state provided due to the lack 
of adequate support by the sponsor,^

B. Deeming under Medicaid

Where a state applies sponsor deeming to its Medicaid program, deeming will 
be part of the process of determining individuals' incomes and resources. As such, 
deeming will be subject to provisions of the Medicaid statute that govern the methodo­
logies that states may employ in determining financial eligibility. These include both 
provisions that govern the eligibility determination process in general and those that

Th^ Dption makes Bound poUcy sense only because the new afedavits of support are legaUy enforce­
able agamst Bponsors; otherwise sponsors could withdraw support and rely on the state to assist the immie- 
rants they hdped to enter this country. Although technically an individual immigrant as well as a state 
agency could sue to enforce the affidavit of support, as a practical matter few immigrants will have the 
resources necessary to prosecute such a suit successfully.

wish to pre-weliare law affidavits of support, which were not enforceable, may
lah to rethink thev poliaes because of this important change and apply different deeming poUdes to new 

^trants tlm ffiey did to those arriving before the welfare law was enacted. For persons arriving before 
December 1997 with the old affidavits of support, flie state could not establish a poUcy based on suing 
sponsors for failure to provide support since the old affidavits were not legaUy enforceable.

This dMB not mean that eUgibility workers would be required simultaneously to implement two 
separate seta of deemmg rules. Deeming under the former affidavits was limited to an immigrants' first 
t^ee years m the country in the AFDC program and is simUarly limited in TANF-funded programs if a 
state electa to apply deeming in these programs to immigrants with the old affidavits of support. Persons 
OTtermg th^omtry brfore the new affidavits were implemented WiU be weU beyond their first three years 
^^ ® “nimpantB entering under the new affidavits complete their five-year disquaUfi-
cabon peri^. Thus, states can discard ttie former deeming rules built around non-enforceable affidavits 
before implementing deemmg procedures based on the new, enforceable affidavits go into effect.
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specify the relationship between methodologies for determining Medicaid eligibUity 
and those for determining financial eligibUity for SSI and the former AFTX program.

Section 1902(a)(l7) of the Medicaid statute provides general standards for calcu- 
recipients' incomes and resources. This section requires that aU 

Medicaid eligibility decisions be made under "reasonable standards ... for determin- 
mg ehgibiUfy for extent of medical assistance which... are consistent with the
objectives of [the Medicaid statute and] provide for reasonable evaluation of any such

deeming is required in Medicaid, section 
421(a) would overnde other provisions of section 1902(a)(17) that limit which third par- 
^s income and resources can be considered in determining Medicaid eligibiUty.
^ese methodological provisions, however, would affect the manner in which deeming

deeming itself. For example, a "reasonable stan­
dard that is consistent with the objectives of" Medicaid could disregard from spon­
sors income arid resources an amount reflecting the needs of the sponsor and his or her 
tairuly, just as deeming rules always did in AFDC, SSI and food stamps.

sections of the Medicaid statute require that in establishing Medicaid 
gibihty critena, states must apply methods no more restrictive than those that the SSI

appUed.^ These provisions also give states 
road fleiabilify to adopt more liberal methods in making Medicaid income and re­

source determmations than those appUed in SSI or the former AFDC program,

Section 1902(r)(2) of the Medicaid statute^ gives states broad flexibility in 
establishing methodologies for determining financial eligibiUty for most 
major Medicaid categories. (See box on page 13.) It permits states to 
detemune eUgibUity for any of these categories using methodologies that 
are less restrictive" than those applied in the SSI program or those ap­
plied m me state's AFDC program on July 16,1996. Section 1902(r)(2) 
also prohibits states from applying more restrictive methodologies than 
those employed in SSI or in the state's former AFDC program as of July 
16,1996. SpecificaUy, the state may not determine the incomes or re­
sources of elderly or disabled people in these categories under methodo­
logies that make any person worse off than he or she would under SSI

Sodal Security Act g 1902(a)(17)(A) and (C); 42 U.S.C. g 1396a(a)(17)(A) and (C),

meihadological inetrucaons other than a requirement that, where deeming 
2^ income and resources be updated with each reappUcation Thus ®

th t sections of the Medicaid statutefLd section 421(aVs
notwithstanding any other provision of law" proviso does not InvaUdate these two pr^sS

“ 42 U.S.C. § 1396a(r)(2); see 42 C.F.R. gg 435.601(d), 435.602(c), 435.901, and 435.902.

10
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methodologies. Similarly, for children and pregnant women, the state 
may not apply a methodology that is in any way more restrictive than 
that in force in the state's AFDC program on July 16,1996.

• Section 1931(b)(2)(C)2^ contains language similar to that in section
19Q2(r)(2). Section 1931 provides Medicaid eligibility for families that 
would have received Medicaid by virtue of receipt of AFDC under the old 
AFDC program rules. Families that meet the income, resource and other 
eligibility requirements for the state's AFDC program, as those require­
ments stood on July 16,1996, are eligible for Medicaid whether or not 
those families receive assistance under the TANF block grant tlrat re­
placed AFDC.“ States may apply methodologies that differ from those 
they applied in the AFDC program but only to the extent that those 
methodologies are "less restrictive than the methodologies used [in 
AFDC] as of July 16,1996."

These two sections of the welfare law give states that apply sponsor deeming to 
new entrants under the Medicaid program broad discretion to liberalize income and re­
source deeming rules when evaluating the eligibility of sponsored immigrants under 
virtually all major Medicaid eligibility categories. By prohibiting more restrictive 
methodologies than those the state employed in its AFDC program on July 16,1996, 
these provisions suggest if a state applies deeming to immigrants who entered the ' 
United States on or after August 22,1996, and who have been here at least five years, 
the state s deeming rules must at least apply the same exclusions from deeming that the 
AroC program did on July 16,1996, when determining the Medicaid eligibility of im- 
migrant pregnant women, children, and families with children. AFDC rules in effect 
on that date excluded from a sponsor's income an amount equal to the state's standard 
of need for a famUy of the sponsor's size plus an amount equal to the same work exp 
ses that AFDC redpients could claim.*’ Those rules also excluded $1,500 from spon­
sors' countable resources and did not consider resources the AFDC program otherwise

en-

30

42 U.S.C. g 1396u-l(b)(2)(C),

Social Security Act g 1931(a); 42 U.S.C. g 1396u-l(a).

So^l Security Act § 415(b)(1); 42 U.S.C. g 615(b)(1) (1996); see also 45 C.F.R. g 233,51 (1996). In pro- 
\admg ttuB exclusion now, the state initially would apply the standard of need in effect on July 16,1996 If 
the state had taken the option under section 1931(b)(2)(B) (42 U.S.C. g 1396u-l(b)(2)(B)) to increase its 
standard of need, the new, higher standard would presumably be the amount the state would disregard.

* A section of the AFDC statute also excluded amounts that the spottsor (or his or her spouse) paid
^ ® Wrt or alimony payments. Social Security Act §^ ^ ^ ® ^ (IV) (1996); 45 C.P.R. g 233.51 (b)(l)(u)(^ and (C)
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Jd not count." As noted, section 1931 generally disallows Medicaid eUgibUity rules 
that are more restrictive than former AFDC rules, regardless of whether the state's
CIUTIrules w/^^ eligibility rules are less generous in some respects than the former AFDC

^ addition, section 1902(f)(2) also appears to require a state that chooses to 
yply to elderly and disabled legal immigrants who arrived here on or after

^.ave been in the country for at least five years to determine the 
eligibility of such immigrants applying the same disregards found in the SSI statute.^

Finally, these two sections of the Medicaid law permit states to apply methodol- 
eligibility determinations under these categories that are less restrictive 

than those imder the state's AFDC program of July 16,1996, or those under SSL This 
co^d mclude a more generous exclusion from the sponsor's income or resources than 
SSI provides or than the state's AFDC program provided.

V. Conclusion

Different sections of the 1996 welfare law give states broad discretion to deter­
mine immi^ants' eligibility for TANF-funded beneftts and Medicaid on the one hand 
wWe providmg for a five-year ban on new entrants and sponsor deeming in most 
federal means-tested benefit programs on the other hand. States' discretion does not 
^ow ^m to overnde five-year ban, but a close reading of statute indicates that it 
does aUow them to decide whether or not to impose sponsor deeming. Regardless of 
whether states count sponsors' incomes and resources when determining immigrants' 
eh^bihty, however, sponsors remain financially Uable for any benefits. FinaUy! where 
states ^oose to impose sponsor deeming in TANF and Medicaid, the law gives them 
broad discretion about what methodologies to foUow in considering how to count 
sponsors incomes and resources.

” Sodal Security Act § 405(b)(2); 42 U.S.C. § 6U(b)(2) (1996); set45 C.P.R, § 233.Sl(b)(2) (1996).

® S 20 CER. 1416.1166a, nua iaaue ia aomewltat coufaa.
S!(twX wS k“w O’ 1“ ‘“OlK “i t)» oUtet in KcSon
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MEDICAID CATEGORIES TO WHICH SECTION 1902(r)(2) APPLIES
Pregnant women and infants up to age one whose incomes do not exceed 133 
percent of the poverty line (or, at the option of the state, a higher income limit) 
and pregnant women who meet moat of the requirements of their state's AFDC 
program as those rules existed on July 16,1996.^
Children aged one to five whose incomes do not exceed 133 percent of the 
poverty line.“
Children imder age 19 whose family's income does not exceed the federal 
poverty line, and children bom after September 30,1983, whose family meets 
the mcome and resource requirements of the state's AFDC program as those 
reqmrements existed on July 16,1996“
Qualified Medicare Beneficiaries (QMBs)

Most optional categories of Medicaid beneficiaries,^®

19m(a)(10)(l)(A)(m) and (IV), 1905(n)(I), and 1931(a); 42 U.S.C. §§

liberalize ^ financial rules applied In making these determinations beyond the old AFDC levels This 
cattgoiy, however, u now rarely uaed becauae 133 percenl of the poverty line ia a more Kberal atandard.
laLm «“<9)(*0)(A)(i)(VI) imd 19020); 42 U.S.C. SS l396a(a)(10)(A)(i)(VI) and
1^33 'Wldren

ml 1902(a)(I0)(A)(i)(ni) and (VH), 1902fl), 1905(n)(2), and 1931(a); 42 U.S.C. §§

30 ^ proportion Of poor children under age 19 who were bom after September
u i^'^eases; these children are covered under Medicaid eUgibUity categories that apply reRardless ofatandarc^in 5ect on July 16,1996^^ Second a 

? 1 accelerate the phase-in of Medicaid eUgibUity for older children and
to cover immediately aU children with incomes bebw the poverty line, including ol^r teenage chUdren

Iv or ^ ^ ^ Beneficiary is an ejder-
ind «icome does not eicceed the federal poverty line. States must pay premiums
the^se^SS^diSs!"*^ Medicare on behalf of QMBs but need not provide any further Medicaid co^verage for

VI 1902(f), and 1905(a); 42 U.S,C. §tain eldirl !)- I396a(f), and 1396d(a). These categories Include the medically needy cer-
n^r disabled people in "209(b)" states, and various groups whose incomes and res^rces
near or below those m the state s AFDC plan as of July 16,1996. See id., § 1931(a); 42 U.S.C. § 1396u-l(a).
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Civil rights actions now

We have preliminarily reviewed the draft report of the Department of 
Education Office of Civil Rights Issues Committee regarding Texas Southern 
University and Prairie View A&M University and are cautiously optimistic about 
the recommended course the committee has charted. We appreciate the hard work of 
the committee on this challenging issue.

Given the history of "big plans and broken promises" when it comes to issues 
of discrimination, however, we are skeptical about getting any results.

The plan - if it is implemented - represents a modest start toward ensuring 
Texas Southern and Prairie View A&M achieve a level of quality that will enhance 
educational opportunities and improve the lives of many Texans.

It is a modest downpayment, however, for solving such a major, historical 
problem. This is the fourth plan drafted in the past 20 years to address 
vestiges of discrimination in Texas higher education, yet little progress has 
been made to date.

In fact, it has been nearly three decades since the Department of Education's 
Office of Civil Rights first found that discrimination continued to haunt Texas' 
colleges and universities. We have not seen much progress over the years, so it 
is hard to get too excited about yet another plan.



In our view, several questions remain unanswered. Because the OCR played such 
a small role in the actual drafting of this report, do its Issues Committee's

0 recommendations go far enough to ensure that Texas finally meets the minimum 
requirements mandated by Title VI of the 1964 Civil Rights Act?

Have federal officials given Texas assurance that this plan takes the 
O necessary steps to eliminate vestiges of discrimination in higher education and

1 to ensure that African-Americans and other persons of color have adequate 

opportunity to receive a college education?

How soon will an official report from this committee be released and has 
Texas antiially givfin any assurance that it will enact these recommendations and 
provide this minimal level of funding?

Because of the record, we believe prudence demands our skepticism.

Cverall, the report represents a first step toward ensuring TSU and Prairie 
View are provided the resources needed to overcome past discrimination in order 
to compete in the 21st century.

We look forward to working with the OCR Issues Committee, education leaders 
across Texas and the Legislature to take the next step and implement these 
policies. But this should only be considered the "next phase," not the end of 
efforts to eliminate vestiges of discrimination in Texas higher education.

We can no longer accept broken promises on this issue.

U.S. Rep. Shelia Jackson Lee, state Sen. Rodney Ellis, and state Rep. Garnet 
Coleman, Houston

^~Toibacco juries in judgment

Reg^ing Robert Adams' May 1 Viewp)s)int^S^er, "No compensation is due," 
as a sm^r of 30-plus years, I agree that we should bear the risk of our habit.
But Adams^s^ms to approve of tobacco settlements^vi^ the various states ("This 
would jeopardi^e^he already negotiated payments to martys^ates, including 
Texas"), while decr^ina the awards to individuals.

In other words, the judicial^ystem is OK if he is a recipient of the aware 
(as a Texas taxpayer), but it is nof'SKfor an individual to be compensated.
This contradiction is fairly typical of many-wbp^ whine about our judicial 
system.

Adams makes no mention of the historical fact that the tobacco companies had
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Dear Paul:

As ycu and 1 discussed earlier this week, in HHS’ view, title IV of the Personal 
Responsibilily and Work Opportunity Reconciliation Act of 1996 (PRWORA), as 
amended, would allow states to choose whether to require that the income and resources 
of an alien’s Sponsor be "deemed," which means that the income and resources are 
deemed to be available to the applicant, in determining the eligibility of that alien for any 

federal mear^s-tested public benefits program.

Wc rekeh that conclusion based on an analysis of three sections of title IV: section 

402(b), section 403(a) and section 421(a) [8 U.S.C.§§ 1612(b), 1613(a) and 1631(a)], In 
lay language} the .statute provides that only "qualified aliens" may become eligible for 
federal puhlit benefits.' Section 401(a), Moreover, states have the flexibility to narrow 
even this grotip’s eligibility for certain federal benefits (Temporary Assistance for Needy 
Families [TANF], Medicaid or Social Services Block Grant |SSBG]) by electing not to 
allow them td be eligible on a .state-by-statc basis for these mixed federal/statc programs. 
Section 402(^). However, the statute is clear that states do not have the flexibility to 
expand somcjof these aliens’ eligibility for benefits from TANK or Medicaid during their 
first five ycai?s in this country. Section 403(a). Where the statute is not clear and, in our 
view, is open; to more than one interpretation, is on the issue of whether states have the 
flexibility to bhoosc whether to deem a sponsor’s income in the TANF and Medicaid 
eligibility determination process or whether they arc required to do .so. We believe that 
the former is ja legally pcimissible reading of tlie slalutc.

For th ; definition of "ciualified alien," see § 431 (8 U.S.C. § 1641).
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Whci\ PRWORA was enacted, HITS sought to define ambiguous terms as narrowly 
as possible a:o that aliens would not be barred from receiving benefits from federal 
programs. As one means to that end, HHS published a notice in the Federal Register (62 
F.R. 45256 (^August 26, 1997)) interpreting the term "Federal means-tested public 
benefit" to include only mandatory federal spending programs in which eligibility for 
benefits is means tested. These are the benefits that newly arrived qualified aliens arc 
prohibited fijom receiving during their first five years in this country. At HHS, the benefit 
programs thit fall within this definition and are not otherwise dealt with separately in § 
403(c) are tKNF, Medicaid and the Slate Children’s Health Insurance l*rogram (SCHIP). 
HHS now would like to publi.sh a notice in the Federal Register interpreting the statute to 
provide stated with the flexibility to determine whether or not to deem a sponsor’s 
income.

Now we turn to the legal analysis that grounds the foregoing analysis. Section 
402(h) provides;

Notwithstanding any otlrer provision of law and except as provided in section 403 
and paragraph (2), a State is authorized to determine the eligibility of an alien who 
is a qualified alien ... for any designated Federal program [TANF, Medicaid, and 
SSBGj].

i
i

Section 403(i^) provides;
1

Notwithstanding any other provision of law and except as provided in subsections 
(b), (c), and (d) of this section, an alien who is a qualified alien ... and who enters 
the Uriited Stales on or after August 22, 1996 is not eligible for any Federal means- 
tested ‘public benefit for a period of 5 years beginning on the date of the alien’s 
entry into the United States with a status within the meaning of the term "qualified 
alien".!

Section 421 p rovides, in pertinent part:

(a) Notwithstanding any other provision of law, in determining the eligibility and 

the amount of benefits of an alien for any Federal means-tested public benefits 
program.... the income and resources of the alien shall be deemed to include the 
follow ng:
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(1) 'rte income and resources of any person who executed an affidavit of support

pursu ant to section 213A ... on behalf of such alien.

(2) Tl^e income and resources of the spouse (if any) of the person.
t

(b) Silbsection (a) of this section shall apply with respect to an alien until such 

time is the alien-

(1) ac

(2) .. 

Thus,

aieves United Slates citizenship through naturalization ... ; or 

has worked 40 qualitying quarters of coverage ....

§ 402(b) provides states with the flexibility to determine the eligibility of 
certain quali led aliens for TANF, Medicaid and SSDG benefits. Section 403 bars mosl 
qualified aliejns entering the U.S. on or after August 22, 1996 (hereinafter referred to as 

"newly arrived qualified alien.s"), from receiving federal means-tested public benefits 
(TANF, Meeficaid and SCHIP) during their first five years in the U.S. Finally, § 421(a)
provides that 
income and r 
legally-bindi

the income and resources of an alien "shall be deemed" to include the 
jsourccs of tlic alien’s sponsor if the sponsor has executed one of the new, 
ig afilduvits of support.

Each k these provisions begins with the phrase "Notwithstanding any other 

provision of law". The "notwithstanding" phrase in § 402(b) contains an exception which 

specifically rhentions the interaction of 402(b) and § 403 by clarifying that States do not 
have the authiority to determine the eligibility for "federal means-tested public benefits" of 
newly arrived qualified aliens because § 403 bars them from getting .such benefits. 
However, there is no explicit exception to this state authority to determine eligibility with 
respect to deeming, since there is no specific mention of the interaction of § 402(b) with § 

421.

Given|that all three of the provisions at issue use the introductory phrase 
"nolwithstanciing any other provision of law" and that § 402(b) limits the authority of 
states to determine a newly arrived qualified alien’s eligibility during the first five years 

by expressly referring to § 403. we believe that it is legally permissible to conclude that 
states have ihic authority to decide whether to implement sponsor deeming as part of their 

eligibility decisions under TANF, Medicaid and SCHIP Medicaid expansion program.s^.

^Sponspr deeming as a state option would not apply to SCHIP under title XX( of tire 
Social Securii^» Act, because § 402(b) of PRWORA provides states only with the authority to
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Tf a state were to choose to deem in any of these programs, it would be required to follow 
Ihc rules in § 421 which require, among other things, that tlie income and resources of the 
sponsor be deemed and that deeming be continued until the alien naturalizes or works 10

years.

We Cl srtainly do not conclude that this is the only reading of the statute. We do 
believe, hov^|cvor, that the conclusion that states may opt whether or not to deem a 
sponsor’s im ;ome is a legally permissible interpretation of these provisions.

I’lcasi feel free to contact Lauura Canfield at 690-8005 if you would like to discuss
this matter fi irther.

!
Sincerely.

cc: Jeanne Ls mbrew

flarriet S. Rabb 
Laura Canfield

determine dig bility for Medicaid, which includes SCHIP Medicaid expansion programj! but not 
separate SCHI^ programs. Thus, if a state opts not to deem under Medicaid, but it operates a 

separate state SCHIP program, the slate would be required by § 421 to deem in the SCHIP 
program. ;
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The Honorable Donna Shalala
Secretary, Department of Health and Human Services 
200 Independence Avenue SW 
Washington, DC 20201

Dear Secretary Shalala:
AS we continut to get the word out about the Administration’s wse and

heipful pubUc eharge guidance. I wanted to thank your for aU.of
policy and to bring to your attention another important administrative issue affecting
legal immigrants’ access to Medicaid and TANF.

I am convinced that the Department of Health and Human ServicM ' ,
legal authority to allow states to enroll oost-1996 immtgranBjnMedicaidjn^ANF 

without “deeming” theirsgongors’ incomes as.availablelo them.

As you know, section 421(a) of the 1996 welfare law provides for deeming of 

sponsors’ income and resources when determining „
bmefits of immigrants who entered the country with the new ^davits '“PP“" 
that went into usf in December 1997. As a practical matter, the practice °f 
is likely to prevent the vast m^ority of sponsored immigrants from receiving TANF

Toi...lir.iH Snmesnonsotsmavhave^iaugh-incomnotjssourcestorende
immigrants ineligible but still not have enouglUtLSilppoit the immigranB^ong with
their own famiUes/ In particular, with individual health care “''”*8' .
unaUaiaBE^cept at the most exorbitant cost, many sponsors will have "“"t®
exceed the Medicaid eligibiUty limits without being able to provide
care coverage to an innmigrant family, In addition, even sponsors
resources would not be enough to disqualify an immigrant f™ly to ."'*'3“^ .
deemed may nonetheless be unwilling to provide the detailed, on-going
on their finances that would be necessary for states to determine an immigrant
family’s eligibility under deeming.

As a result, unlessJhtAdministration acts to mitigate the effects of deeming, 
the great majorityofimi!Ugrant6nali«Sttei:^^ “““^WArfive-
yeaibar. Because inunigrants entering with the new forms will,
an increasing proportion of legal immigrants in this country, this problem threatens

Mombef ot Carltas Intemationalls
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undo much of the Administration’s policy initiatives on benefits for new Americans. The 
Administration recognized this threat in 1995-96 by rejecting deeming for Medicaid in its 

own welfare proposals.

Until recently, we had assumed that new legislation would be necessa^ to address 
this problem. The attached analysis from the Center on Budget and Policy Priorities, 
however, has persuaded me that your Department has the authority to address this problem
administratively. Speciiically, the analysiTfocuses on section 402(b)(l)^of^^
1^ whiclTgives states the right to determine TANF and Msdicai^iigi>ihty ml^or legal 
immigrants “Mot withstanding any other provision of law.:Uexcept the five-year bar on new 
entrants- The Center a^es that this provision author^ sta^to reject deemm^nfte^ .

and that if a state does elect to deem sponsors’ income and resources, the TANF rs 
.nH Statutes give thestafediscrehon to desljntheir oWndeem^methodologies.
In this way.TititTcould, for exanjle, reduce or eliminate the amount of uribrrnation 
immigrants must obtain from their sponsors or set disregards high enough that deeming 
would only apply where a sponsor clearly has the capacity to support or provide heal h care
coverage for an immigrant family.

p.man,-^inp that reasonable mindsxould difiOsi about this intCTprstation, we believe 
that as an important matter of policy, the Administ[ation_should adopt th<^mterpretyons 
to make deeming methodologies, an option for states. Moreover, we believe U
is important foTth^ Administration to inform states now diat tfCTepartment wj^grant them 
Hic.r.tinn in this area. As they complete activities for Y2K compliance, many stotes are 
beginning to progrin their computers to handle applications from immigrants who entere 
the country after August, 1996, and have been covered by the five-year bar (In addition, 
they may already be dealing with small numbers of immigrant veterans and members ot 
veterans’ families, who are exempt from the five-year bar but potentially subject ^ .
deeming.) Without guidance that defiEoicaw^onal, states will surely “^orp^te deeming 
in their eligibility worker training and computer systems, and. even if the D^artment 
subsequently issues guidance that this is an option, may feel dismclmed to change systems
once they have been established.

We and some of the other immigrant advocacy groups would appreciate the 
opportunity to meet with you to discuss these issues. Tharik you very much for your 

consideration.

Sincerely yours,

Sharon Daly •
Vice President for Social Policy

Cc: Cecilia Munoz 
Nancy Wisdo 
Diana Aviv 
Raul Yzagirre
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STATE OPTIONS ON APPLYING SPONSOR DEEMING TO MEDICAID AND 
ASSISTANCE PROVIDED UNDER THE TANF BLOCK GRANT

I. Introduction

* Three separate provisions of the 1996 welfare law,' as well as titles IV-A and XIX
of Social Security Act,* govern legal immigrants' eligibility for assistance under the 
Temporary Assistance for Needy Families (TANF) block grant and Medicaid.

• Section 402(b)* provides that “a State is authorized to determine the 
eli^illty” of most legal Immigrants for "designated federal programs," 
which are defined as TANFrfunded assistance, Medicaid, and aKMQtmir^ 
under the Sodal Services Block Grant (SSBG).

• Section 403(a)* bars most legal immigrants newly entering the United 
States on or after the date the welfare law was enacted from receiving 
"federal means-tested public benefits” during their first five years in the 
country.

• ^ Section 421(a)* provides for attributing a sponsor's income and resources
to an Immigrant "in determining the eligibility and amount of benefits of 
that immigrant under a federal means-tested public benefit if the immig­
rant oUered the United States with a new affidavit of support form that
went into use December 19,1997; this procesa is known as "sponsor 
deeming,"

The Interactions of diese three provisions raise several important questions. For 
example, a state may wish to use its authority under section 402(b) to provide benefits 
to immigrants who would otherwise be disqualified under section 403(a)'8 five-year hn

' PubUcLsw Nou 104.193.

* 42U.SX:.M401etaaf.and1396f«s^

* 8 U5XLS 1412(b).

* 8U.SjC.91413(a).

* 8 U.SX:.g 1631(a).

B2Q First Street, NE. Suite 510, Wuhingrnn, OC 20002 
Tel: 202-40S-1080 Fa*: 202-40S-1U56 ceniKr(S>contercbpp.org hltp:/Avww.cbpp.oig HN0026
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or section 421(a)'s sponsor deeming rules. Also, section 421(a) provides t\o guidance 
for skates as to how states are to go about deeming sponsors' incomes and resources 
when determining immigrants' eligibility aivd benefit levels under Medicaid, the TANF 
block grant, or other programs. This paper addresses diese questions. It concludes that
the law gives stales substantial discretion in many, although not all, of tiiese areas.

It should be noted that the question of whether sponsor deeming under section 
421(a) is mandatory or optional in Medicaid and TANF wiU be important for a small 
number of inunigraxtis almost immediately and a much larger group begizming in ap-. 
proximately five years.* The one group affected now will be immigrants who enter the* 
United States for the first time now with the help of one of the new affidavits of sup­
port ond who are active duty members of the U.S. armed forces, U.S. armed forces 
veterans, or the spouses or dependent children of service members and veterans. These 
very small groups of immigrants are exempt from the five-year bar on benefits for new 
entrants but are not exempt from sponsor deeming.’ Otiier immigrants entering now 
with the new affidavits of support will be subject to the five-year ban azui will gener­
ally be unable to receive Medicaid or benefits provided with federal TANF funds until 
late in the year 2002.* Thus, although it is necessary to dedde what scope to give deem­
ing now so skates can handle ti\e occasional military-related immigrant applying for 
benefits, these decisions will not begin to have significant effects for nearly five years.*

II. Competing Pollclei of the Welfare Uv/a Immigrant*' Title: Restricting 
Eligibility V. Expanding State Flexibility
AS much as any section of the 1996 welfare law, the immigrants' title represents 

an attempt to balance the goals of redudr^ the availability of means-tested benefits and

* DKming does not apply to SSBG in any event sines deeming applies only to a "fedenl means-tesisd 
public benefit program" and HHS has determined that SSBG Is not such a program. 62 Pad. Beg. 45256 
(August 26,19^.

’ Cpmpere Pub. L. 104-193, § 403(b)(2) (8 § 1613(b)(2)) (exempting mllltary-relatod veterans
from the five-year ban) vnih id., g 421(b) (8 VSC. g 1631(b)) (providing an exemption from ^Kmioc 
deeming only for Imndgranb widi cr^t for 40 quarters of work).

* New entrants cut reoelve emergency Medicaid during Ms ^od. Proving emergency Medicaid 
to immigrants will not require states to decide on e policy concerning tponsev daemirtg because section 
421(a) exempts emergency Medicaid bom sponsor deeming requlmnenta. See Pub. L104-193, gg 
421(s), 403(c)(2XA) and 401(bXlXA) (8 U.Sr. gg 1631(a), 1613(c)(2Xa) and 16U(bXlXA)).

* Aldtough lha first iounigranla to arrive after the welfare law was signed wOl reach dte end of
secuon 403(a)’8 five-year ban in about four yean, none of these Immlgranis will have entered with the * 
new affidavits of support that section 421 establishee. Only Immigrants entering under the now 
affidavits are lubfect to pponaor deeming under section 421(a).
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expanded state flexibility. The legislative history of Ihis title makes clear that Congr^ 
desired to restrict immigrants' eligibiHty for pubUc benefits and slreitgthen sponsors' 
responsibility for the cost of assistance provided to immigrants. But the inunigrants' 
title Hf>» reflects in numerous places the law's general preference for allowing states to 
make major policy decisions on eligibility foir benefits they administer.

Congress sought to limit immigrants' access to means-tested benefits in three 

distinct ways: banning, deeming, and sponsor liability.

« • Bans deny immigrants eligibility whether or not fliey had a sponsor able
to assist them - indeed, whether or not they had a sponsor at all. Under 
the welfare law as enacted in August 1996, most legal immigrants were 
banned from receiving SSI and food stamps indefinitely, and new en­
trants were prohibited from receiving federal means-tested bei\efits for 

their first five years in flw country.

• Deeming counts the income and resources of sponsors aiui titeir sj^uses 
as if they were available to flw immigrant when the immigrant's fmandal 
eligibility for assistance is determined. Although in theory deeming 
would not deny assistaiKe to an Immigrant wifli a destitute sponsor, tiie 
reporting and paperwork requirements necessi^ to implement deeming 
have prevented the overwhelming majority of immigrants wi^ sponscus 
from receiving benefits to which deeming rules applied, makiitg deeming 
the practical equivalent of baiming for most immigrants wifli living spon^ 
SOTS. Because deeming requires eligibility workers to collect and process 
information about the drcumsUnces of both the immigrant's family and 
the sponsor's, some states have complained that it results in liuirdlnate 

administrative burdens.

■ Spoxtsor liability gives agencies that provide means-tested benefits to im­
migrants the ri^t to recover flieir costs from the sponsors of those immig­
rants.** Although it does not directly affect immigrants' eligibility, it does 
give sponsors an incentive to assist immigrants. In practice, many immig­
rants' advocates believe sponsors will place great pxewure on immigrants. 
not to apply for benefits for which they are eligible even when the spon­
sor is not offering an adequate alternative source of support

Pub. U104-193, g 423(a), auKtbtg Inunlgration and Naflonallty Act § 213A(s) (8 UAC. § llB3a(a)).

3
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AU of the savings that the Congressional Budget Office "scored" from the immie- 
rants' title of the welfare law were attributable to bans.” Nonetheless, the immigrant 
title's supporters placed considerable emphasis on the sponsor liability provisions of 
Ae new law. arguing that sponsors as a matter of principle should be made responsible 
for the cost of services to immigrants they helped bring to this country.

Congress made sponsors liable for the cost of all means-tested benefits received 
by u^grants they helped to enter the United States virtually without exception. It 
applied bans and deeming to programs more selectively, however, depending largely 
bn the extent of federal funding for the program. Those programs with die greatest 
federal financial role saw the strictest policies and the least state flexibility, while states 
were given more discretion over programs in which they have greater financial respon- 
sibility. In the SSI and food stamp programs, where benefit dollars are entirely feder­
al. Congress leaned toward restricting eligibility: these programs have broad prohibit 
tions on immigrants' eligibiHty with Uttie or no state discretion.” At the other end of 
the continuum. Part B of the immigrants' title in the welfare law gives states authority 
to detune immigrants' eligibility for state and local programs,” Sponsors are maL 
bable for reimbursement of virtuaUy aU benefits provided to immigrants in state and 
local means-tested programs, but section 422 does not require states to undertake com- 
pbeated deeming calculadoits in these programs.”

As state-administered programs whose benefit costs are shared between the fed­
eral and state government. TAMP and Medicaid represent a middle ground between 
largely federal programs such as SSI and food stamps - for which Congress required 
bom bans and deraiing — and |wely state-funded programs, over which states have 
full control. TAhJP and Medicaid accordingly received intermediate treatment they are

n'* ptogiaiii. Congresa mdily approved blparliaan lagialatkin In 1997 that

" Public Law 104-193, §§411 and 412; 8 UAC §51621 and 1622.

f Congritt expUddy pennitled states lo spend malnienance-
dollars assisting Inunigrani* who muM not receive TANF-funded assistance because of the 

five-year ban.
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subject to the five-yeai ban on new entrants but otherwise states have flexibility to 
determine eligibility.

Whatever decisions flve Administration^ and the staites, make about the scope 
and extent of deeming in TANF and Medicaid will have no effect on the sponsor liabil- ‘ 
ity provisions that made the law's fundamental philosophical statement, even if the 
effect of deeming ia limited^ with the result that a new entrant can receive benefits after 
five years, the immigrant's sponsor wiU nonetheless be liable to repay the cost of any 
such benefits. In addition^ no decision on deeming will affect the savings that CBO 
^cored for the immigrants' tide during the law's six-year budget window.

III.. The Scope of Stele Authority to Determine Immigrants' Eligibility for 
Medicaid and Assistance Funded under TANF

Determining tihe interrelationship among sections 402(b), 403(a), and 421(a) is 
complicated by the fact diat each begins with the words 'Notwithstanding any oflwr 
provision of law.” Secdon 402(b) helps to resolve this issue by providing flut states' 
authority over immigranta' eligibility for TANF-funded assistance and Medicaid is 
limited by secdon 403(a)'s five-year bar.^* ^ction 402(b) does not, how^a, contain 
any similar language subordinadns states* authority over immigrants' eUgil^ty for 
these prograrM to sectipri ttl(a)'s^ponMr (kexT^g^pced This lahguage~in I 
section 402(b) suggests that altlwu^ states have no authority to disregard the five-year /1 ' 
ban on new entrants receiving Medicaid and TANF-funded benefits, states' sufiiority ta|jf ^ 

"determine the eligibility of sn” immigrsnt does empower them eitlun to apply or to 'J 
dispense-widi sponsor deeming. '

■ A contrary interpretation, requiring states to apply deeming to Medicaid and 
TANF-funded benefits to these entrants, would raise legal problems. First, if section 
402(b)'s authority for states to determine immigrants' eligibility is Umited by secdon 
421(a) without explicit statutory language to that effect, then section402(b)'s clauae 
subordinating foe state's aufoority to determine immigrants' eligibility for TANF and 
Medicaid ben^ts to section 403(a) would be unnecessary and redundant If Congress 

thought that section 421(a)'s "notwithstanding" clause was sufficient to override section 
402(b), then the identical "notwitiistsndixig" clause in section 403(a) would have the 
same effect; in that event, no special mention of section 403 would be zweded in section 
402(b), axul tile clause that does so would have no legal eficct The Supreme Court has

Stales may, of coune. spend stale funda isslstlng Immigrants suttsei Id (he five-ytar ban.

5
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held that "[i]t is our duty to give effect, if possible, to every clause and word of a 
statute."”

This is particularly true in the case of statutory exceptions, such as ttvt one sec­
tion 402(b) makes for section 403. The leading treatise on statutory construction notes 
that "[wjhere there is an express exception, it comprises the only limitation on dw 

operation of the statute aiui no other exceptions will be implied. An enumeration of 
exceptions from the operation of a statute indicates that it should apply to all cases not 
specifically enumerated."^' Thus, the exception that Congress made to states' discretion 
when it wrote in the five-year ban in section 403 implies that no further exception 
Ihould be inferred.

In addition, a cardinal canon of statutory construction Is tiut the more specific • 
provision controls.” On the question of states' authority to determine immigrants' 
eligibility for Medicaid and TANF-funded benefits, section 402(b) is more specific than 
section 421(a) since it governs only tivec programs (Medicaid, TANF, and SSBG) rather 
than "any Federal means-tested public benefits program," as section 421(a) does.”

” Unital States v. Menesehe, 3tt U.S. 528,538^ (1955). InhabiiaHta o/Montcbir Tp. v. XamsdeU.
107 U5.147,152 (1881). Similarly, Mction 46.06 of SuiherlariJ's Statutory Qmsiructim notes (hat a 
"statute should be construed so diet effect is given to all its provisions, so dut no part wiS be 
inoperative or superfluous."

2A Sings, Sutharlark/'s Statutory Ceiutrwthn f 47J1, p. 165 (1992) (footnotes omlBcd). Slmllacly. 
the "enuTneradon of exclusions from the operation oft statute indicates that the statute should apply to 
all cases not specifically excluded." Id,. 147 J3, p. 217.

” 5m, a^., Ohio Pmim Co. v. FEMC, 954 F. 2d 779 (DXr. Or. 1992); Aaron Marine Shipping Co. a. U.S.,
695 P. 2d 567 (DXL Or, 1982); EEOC V. CObareo, 2w., 615 F. 2d 985 (4lh Or. 1980).

” Thus, sactkxi 421(a) would require deeming In die SSI and food stamp progrinu for mlUtacy* 
related Immigrants entering with die new affidavits of support since these programs are not coveted by 
section 4a2(b?s granting of authority to states to determine Immigrants' ell^billQr for TANF, Medicaid, 
and SSBG. (Section 4CB(B)aXC) exempts diese Inunlgrants from the general ban on eliglbllHy for SSI 
and food stamps, but section 421(a) does not exempt them from deeming.) Section 421(a) aiao would 
apply to federal funds expended for heeldi insurance covenge under ttw new Slate Child Health 
Insurance Program (CHIP) that the Balanced Budget Act of 1997 (DBA) establlahes as a new tide XXI of 
die Social Sccuxlly Act (Section 421(a) would not however, apply in ^ same teshion id money 
provided under ^ BBA that states choec to spend on Mcdlcsld exparulons under sectfon2101(a)(2) of 
the CHIP statute. For CHIP funds applied to Medicaid expansion, HCFA guidance of October 10,1997, 
confirms diet requlremcnte of the Medicaid law must be met” in Ucu of ttwae under CHIP.
Thus section 402(b)'i grant to states of aulhoriqr to ‘determine the eligibUi^ of lepd Inunlgrania for 
Medkaid would apply to children where Medicaid coverage is supported ^di QT[P funds to the same 
extent that it would apply to any other classes of Medicaid beneficiaries. In other words, states could

(cfxidnued...)
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Moreover^ allowing states to dispense with sponsor deeming does not vitiate section 
421(a) with respect to tiiese three programs: in any state that does x\ot choose to over­
ride it, sponsor deeming would apply.

Finally, giving states discretion in this area is consistent widi ti\e welfare law's 
general approach. Sutherland i\otes that a "statute is passed as a whole and ru>t in parts 
or sections and is animated by one general purpose and intent. Coiuequently, each 
part or section should be construed so as to produce a harmonious whole.’**’ As dis­
cussed in part II above, the coxisistent theme throughout dw welfare law was to expand 
states' flexibility in determining eligibnity for the programs they operate. For example, 
the AFDC program was repealed and replaced with the TANF blo^ grant; eligibility 

for TANF-funded assistarKe is left largely up to the states.” Expanded state flexibility 
is a theme that so permeates the structure and legislative history of the welfare law that 
any ambiguity between sections 402(b) and 421(a) should be resolved in favor of states' 
right to decide whether to undertake deeming.®

IV. State Discretion to Design Deeming Rules

When states do apply sponsor deeming in determining eligibility for TANF and 
Medicaid — either because the state chooses to do so or because it believes, contrary to ■ 
the analysis set forth above, that section 421(a) compels deeming — several important 
questions remain. Section 421(a) directs agencies providing federal n«ans-tested pub­
lic benefits to count sponsors' iiKome and resources; it does not say hoio states are to do 
this. In the absence of specific statutory direction, all such ageruies would appear to 
have substantial discretion. In ttie cases of TANF and Medicaid, however, state discre­
tion appears particularly broad. TANF has no federal income rules at all, and the

® (.-contlnuad)
decide whether to apply aponaor deeming to these children on Medicaid Just u they could decide tfda 
matter for other Medicaid bencBdarlae.)

Mdrecfvcr. aecdon 421(a) would apply to all other federal meana.tntad public benefits that 
Congress may astabliih In Ihe Futtue:

® 2A Singer, Safforbnd'a SistvfDry Csnttnctkm % 4S.0S, p. 103 (1992) (footnote ooilttad).

” The welfiue law expanda aiatea' flexibility In adnaniateilng ofiutr programa. For example. 
numerouB provUlons of the food itaB^ tide of the law create new imta oprione.

” Sutherland alao notes that even where i statute cxprerely regulaits a governmental cnilqf, a 
narrow Interpretation is appropriate to assure respect for slates' sovereignty. 3 Singer, SutherlgnJ'i 
Statutory Corutrvctbn § 62J11, p. 205 (1992); see Lang/brd v. United States, 101 US 341UBTS).
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Medicaid statute gives states broad authority to implement methodologies for deter* 
mining financial eligibility.

A. Deeming under the TANF Block Grant

TAIM? has no statutory definition of income or resources. States are free to adopt 
their own policies, which can include substantia] exclusions designed for ease of ad­
ministration or to serve other state policies. Connecticut's TANF prograng for example, 
disregards all earned income up to the federal poverty line. Many states exclude ve­
hicles from resource determinations out of recognition that households' ability to secure 
and retain employment often depends on access to reliable transportation. States that 
deem in TANF thus have broad discretion to establish their own exclusions, disregards, 
and counting rules for sponsors' income and resources.

Section 417 of the statute authorizing TANF block grants underlines diis point 
It provides that "[nlo officer or employee of the Federal Government may regulate the 
conduct of States under this part... except to the extent expressly provided in this 
part.”^ Koihingjn theJ[Ah^ statute authorizes federal regulation of states* implexnen- 
tation.o/-Becdpn 421(a)'s deeming provisions or imposes any penalties on statesihat 
follow one approadt to deexhu^raOiCT than another. (5imfiarly,'iwl^^ in law author­
izes the federal govemmexit to regulate stat^'Implementation of a separate option that 
the Balanced Budget Act created under which stales may apply deeming in TANF dur­
ing an immigrant's first duee years in dw counby for an immigrant who arrived with 
one of the old, non-binding affidavits of support^l Nor does anydiing in the welfare

” Sodal Security Act $ 417; 42 U.S.C. § 617, at addtd ^ Pub. U 104.193, S IQStaXD-

^ 7 U5iC.g 2014(1). Section S50S(e) of tha Balanced Budget Act of 1997 gives Btatas the opdem ID 
Impose deeming in TANF on bnmigranli during their first dvee yean In the United Slates if ttwy 
arrived with one of sffidavib of eupport that were in use prior Id December 1997. Sodal Security
Act, S 40S(fXl}^ 42 U5.C. § 6QB(fXl). 'Ihis provision contains some spedfic procedures for deeming but 
does not authoriie enforcement of ttie provisions by any federal agency (or confer upon any federal 
agency any legulatory lutfioclty relstad to how dUs provision of foe Balanced Budget Act should be 
implemented). As a result siaies have broad discretion over how to interpret and Imidement this 
provision. Stales that choose to apply deeming under section 421(a) to Immigrants wifo foe uev 
affidavits of support could apply some or all of foe same rules to foose inunignnls foat the Balanced 
Budget Act aufocxizes for lnvnlgrinta with foe old tffidavlls.

The deeming optton that foe Balarusd Budget Act establifoes wifo regard to persons seeking 
assistance under TANF-funded programs primarily affects immigraiUa who entered foe oounby before 
foe welfare law was enacted, since almost all tminlgianis who arrive on or afbv August 22,1996, aie 
ineligible for TANF-funded aasIstarKe during their first five years here. By foe dme foe five-year ban 
Itas expired, the three-year deeming period authorized under section 55QS(e) of foe Balanced Budget Act

(continued...)
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law's immigrants' title provide the federal government with regulatory authority in 
this area. Therefore^ interpretation and application of section 421(a) is committed to tiie 
sole discretion of the states.

This gives states that apply section 421(a) to programs supported with TANF 
funds considerable flexibility to simplify tiie administration of sponsor deeming or to . 
adopt disregards that minimize deemirig's impact on those immigrants a state believes 
most need assistance. A state could certainly continue the deeming policy tiut existed 
under the former AFDC statute or adopt tiie deenting procedures in section 5(i) of the 
Food Stamp Act Both of those laws disregard an amount of sponsors' income and 
reso^ces equal to the programs' eligibility limits to reflect the needs of the sponsors' 
own families. States also could adopt their own disregards to avoid the burden of 
deeming trivial sums to immigrants; deeming would then apply to the extent that the 
amouxU of deemable income or resources exceeded such state^tablished thresholds.

States also could elect to limit deeming in cases where sponsors were refusing to 
support the immigrants they helped enter the country until a support action could be 
brought against die sponsor. This would assure that immigrants are not disqualified 
because of the income and resources of a sponsor who is failing to provide support 
Where a sponsor who has signed a new affidavit of support has the financial means to 
help the immigrant he or she has sponsored but refuses to do so« die welfiuv law allows 
states to sue for reimbursement of the cost of assistance provided to the immigrants. A' 
state dierefore could elect to focus primarily on the amounts a sponaor actually pro­
vides to an immigrant deeming only limited types of additional income and resources, 
and to SIM the sponsor for the value of the assistance the state provided due to the lack 
of adequate support by the sponsor *

^ (...continuad)
will ba long ilnce over. Iharefiaie, In atstas that select this optloa deembig wHl have laigcly ended by 
August 21,1999, when the last tmmlgranli to enter befoxe enactment of die wcUaie law reach (heir third 
anniversary in this country. Stales then win have more than three yean before the five-year ban explrm 
for the first significant numben of inunlgrania with the new affidavits of support foal took effect in 
December 1997. 11111 will give states plenty of time to adjust dwir deeming policies as they om At

^ Thu opdai makes sound policy sense onfy because the naw affidavits of suf^Kirc are legBlly 
enforceable against sponaora; otherwlae iponaors could withdraw support and rely on die state to 
the Imndgrants they helped to anier this country. Aldioughtedinlcally an liuilvidiial Immigrant as wdl. 
as a stale agency could sue to enforce ttw affidavit of support as a practical matter few isnmigranta wlD 
have die resources necessary to prosecute sudi a suit succassfuUy.

Steles accustomed to die pre-welfare law tadavlte of support which wars net siforceabla, may 
wish to rethink their polldes because of diU Important change and apply dlAermt deeming polieles to 
new entrants than diey did to those arriving before the wclbue law was enacted, for persons arriving

(eontiiuicd...)
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B. Deeming under Medicaid

Where a state applies sponsor deeming to its Medicaid program, deeming will 
be part of the process of determining mdividuals' incomes and resources. As such, 
deeming will be subject to provisions of the Medicaid statute that govern the methodo­
logies that states may employ in determining financial eligibility. These include both 
provisions that govern the eligibility detemunatibn process in gexwral aiyj those t^t 
specify the relationship between methodologies for determining Medicaid eligibility 
|nd those for determining fit\ancial eligibility for SSI and the former AFDC program.

. Section 1902(a)(17) of the Medicaid statute provides general standards for calcu­
lating applicants' and redpienb' incomes aiul resoiirces. This section reqxiires that aU 
Medicaid eligibUity decisions be made uiuier "reasonable standards... for detennining 
eligibility for and the extent of medical assistance which... are coiuistent with the 
objectives of [the Medicaid statute and] provide for reasonable evaluation of any such
income or resources___To the extent that deeming is required in Mediaid, section
421(a) would override other provisions of section 1902(a)(17) that limit which tiiiid par­
ties' income and resources can be considered in detennining Medicaid eligibility.
These methodological provisions, however, would affect the manner in which deeming 
is conducted rather than the fact of deeming itself. For example, a "reasonable stan­
dard" that is "consistent with the objectives of Medicaid could disregard from spon­
sors' income and resources an amount reflecting the needs of the sponsor and his or her 
family, just as deeming rules always did in AFDC, SSI and food stamps.

Two other sections of the Medicaid statute require that in establishing Medicaid 
eligibility criteria, states must apply methods no more restrictive than those that the SSI

“ (..xondnued) ., . ^ _____
before December 1997 with the old affldavltB of support, the state couU not establltfi a policy oaSM on 
suing sponson foe Whire to provide support siruz the old affidavits were not legelly enfanzebie.

TWs does not meen ihet cllgiUllQr woihers would be required simulianaously to toqJement two 
separate seta of decmlne rules. Deeodng under the former affidavits was Dmited to an Immigrants' fliet 
thrtt yean in the country In tfie AFDC program and U slmUariy Umlled In TANF-funded program ^ • 
state elects to apply deemlnc In these programs to Inunigrarits with the old affidavile of suppMt 
Persons entering the country before the iww affidavits were implemented will be wett beyond tl^ tot 
three yean In the oounisy before to Immigrants entering under to new affidavits oompteto tolr Bv»> 
year dlsqualificatkio period. Thus, states can discard to fonner deeming nitos buUt tfound noo- 
enforc^le affidavUs before implementing deeming pirooedurce baaed on to iww, enfarcanfato
affidavits go into eSact

“ SodalSeojrltyAclSl9tB(aXl7XA)and(C);42USC§1396a(a)a7XA)«nd(C).
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program and the former AFDC program applied.*" These provisions also give states 
broad flexibility to adopt more liberal methods in making Medicaid income and re­
source determinations than those applied in SSI or the former AFDC program.

. Section 1902(r)(2) of the Medicaid statute* gives states broad flexibUity in 
establishing me^odologies for determining finanaal elig^ility for most 
major Medicaid categories. (See box on page 13.) It permits states to 
determirw eligibility for any of these categories using methodologies that 
are "less restrictive" than those applied in the SSI program or those ap- 

* plied in the state's AFDC program on July 16,1996. Section 1902(r)(2)
also prohibits states from applying more restrictive methodologies than 
those employed in SSI or in the state's former AFDC program as of July 
16,1996. Specifically, the state may not determine the incomes or re­
sources of elderly or disabled people in these categories under methodo­
logies that make any person worse off than he or she would under SSI 
methodologies. Similarly, for children and pregnant women, the state 
may not apply a methodology that is in any way more restrictive than 
that in force in the stale's AFDC program on July 16,1996.

• Section 1931(b)(2)(C)" contains language similar to that in section
1902(r)(2). Section 1931 provides Medicaid eUgibUlty for families that
would have received Medicaid by virtue of receipt of AFDC under the old* 
AFDC program rules. Families that meet the income, resource and other 
eUgibility requirements for the state's AFDC program, as those require­
ments stood on July 16.1996, are eligible for Medicaid whether or not 
those families receive assistance under the TAMP block grant ttiat re­
placed AFDC.* States may apply methodologies dial differ from diose 
they applied in the AFDC program but only to tite exteiit that diose 
methodologies arc "leas restrictive than the methodologies used (in 

AFDC) as of July 16.1996."

" Section 421 contains no melhodologleal Instructions other thsn a requlrenitait that, where deeming

■ 42 U AC % 1996a(r)(2); am 42 CFJt §8 435A01(d), 435.saz(e). 435.901, and 435JOB.

* 42U£jC81396u-l(bX2XC:).

* Sodal Security Act§ 1931(a); 42 UAC S 1396n-l(a).
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These two sections of the welfare law give states that apply sponsor deeming to 
new entrants under the Medicaid program broad disaetion to Uberalize income re­
source deeming rules when evaluating the eligibility of sponsored immigrants under 
virtuaUy aU major Medicaid eUgibaity categories. By prohibiting more restrictive 
methodologies than those the slate employed in its AFDC program on July 16,1996, 
these provisions suggest if a state applies deeming to immigrants who ente^ the 
United States on or after August 22,1996, and who have been here at least five years, 
the state's deeming rules must at least apply the same exclusions from deeming that the 
AFDC program did on July 16.1996, when determining the Medicaid eUgibility of im­
migrant pregnant women, children, and families with childreru AFDC rules in effect 
on that date excluded from a sponsor's income an amount equal to the state's standard 
of need for a family of the sponsor's size plus an amount equal to the same work expen­
ses that AFDC recipients could claim." Those rules also excluded $1,500 from spon­
sors' countable resources and did iwt consider resources the AFDC pro^am otherwise 
did r«>t courU.“ As noted, section 1931 generally disallows Medicaid eligibility rules 
that are more restrictive than former AFDC rules, regardless of whether the state's 
current TANF eligibility rules are less generous in some respects ttun die former AFDC 

rvxles were.

In addition, section 1902(r){2) also appears to require a state that chooses to 
apply deeming to elderly and disabled legal immigrants who arrived here on or after 
August 22,1996, and have been in the country for at least five years to determine the^ 
eligibility of such immigrants applying the same disregards found In the SSI statute.

" Social Security Act § 415(bXl); 42 U5C. S 615(b)(1) (1996); aer also 45 CJi. § 233J1 (1996). In pn>- 
vldlnz Wi exduaion now. the stale inltUlIy would apply the standard of need in affect on July 16.19^
If the state had taken the opdon under aection 1931(b)(2)(B) (42 U5.C % 1396u-l(b)(2XB)) to iiweM. Ita 
standard of need, the new, higher standard would presumably be the emount the state would disregart.

♦

Ihia aecdon of the AFDC statute also exduded amounta that die aponstv (or his or her spouac) 

and (0(1996).
“ Sodal Security Act § 415(b)(2); 42 VSJC. § 615(b)(2) (1996); s« also 45 CFX § 233Jl(bX2) a996).

“ Set SorM.! Security Act g 1621:42 VSXL g 138^ 20 C.F.R. g 416.1166a. This Issue ia somewhat cnsv- 
fusinc because two separate deeming requlrementt apply to SSI, one m Its statuta and ihf otte ln_^ 
sectlm 421(a) of dta walfrre law. As discussed above, section 421(a) contains no mediodotogies. The 
provision in the SSI statuta does, however, pitwide a detailed Tnethodotogy, wlA an fusion die 
sponsor's Income of an amount equal to the federal SSI payment level for a 
sponsor's htnlly and a oomparaWe exclusion from the sponsor's tesourcee. Jd.. g 1621(b); 42 UiC. g 
lM^(b). This methodolo^ alao excludes the Income airi resources of the sponsor of an imo^am^o^
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Finally/ these two sections of the Medicaid law permit states to apply methodol­
ogies in making eligibility determinations iinder these categories that arc less restrictwe
thknthoseundcrthestate'sAFDCprogramofJuly 16/1996/OrthoseunderSSL This
could include a more generous exclusion from tt\e sppnsoris income or resources than . 
SSI provides or than the state's AFDC program provided.

V. Conclusion
Different sections of the 1996 welfare law give states broad discretion to deter­

mine immigrants' eligibility for TANF-funded benefits and Medicaid on tt\e one hand 
while providing for a five-year ban on new entrants and sponsor deemir^ in most 
federal means-tested benefit programs on the other hand. Slates' discretion does not 
allow them to override die five-year ban, but a close reading of atafote indicates that it 
does allow them to decide whether or not to impose spoitf or deeming. Regarc^ess of^ 
whether states count sponsors' Incomes and resources when determining immigrants' 
eligibility, however, sponsors remain financially liable for any benefits. Pin^y, where 
states choose to impose sponsor deeming in TANF and Medicaid, the law gives them 
broad discretion about what methodologies to follow in considering how to count 

sponsors' incomes and resources.

* (...continued)beame disabled after entering the United States. W-, § 1621(0(1)< 42 UAC. S 1382)(0(1).
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MEDICAID CATEGORIES TO WHICH SECTION 1902(rK2) APPLIES
Pregxiant women and infants up to age one whose incomes do not exceed 133 
percent of the poverty line (or, at the option of the state, a higher ii\come limit) 
and pregnant women who meet most of ti\e requirements of their state's AFDC 
program as those rules existed on July 16,1996“
Children aged one to five whose incomes do not exceed 133 percent of the 

poverty line.**
Children under age 19 whose family's income does not exceed the federal 
poverty line, and children born after September 30,1983, whose family meets 
the income and resource requirements of the state's AFDC program as those 
requirements existed on July 16,1996.**
Qualified Medicare Beneficiaries (QMBs).**
Most optioiuil categories of Medicaid bei^fidaries.**

•• Sm fiortal Security Act SS :902(tX10XiXAXni) and (IV). 19(0(1). ISOWnXl). and 1931(a); 42 U5XI. §8 
139Sa(B)(10)(AXlKin) and (IV). 1396a(l), 1396d(nXl). and 1396u-l(a). Alttujugh the law nominally limits 
the income standard for these women and children to 185 percent of the poverty line, In practice some 
states have applied section 1902(rX2) to nlsc the effisedve Income limit above dut level. Pregnant 
women who seek to qualify based on the rules of the sute's KFVC program as it existed in 1996 can 
qualify under the rules that APDC applied id unemployed parents (AFDC-UP) even if ttwlr state did not 
have such a program that would have applied n Awm in 1996. These women's eligibility is de^ml^ 
as if the d^lldren they are carrying wera bom and living with them. Under section 1931 of dw Social 
Security Act, slates can libenllie the Anandal rules applied In making these determinadons beyo^ the 
old AFTDCleveU. This calegoiy. however, U now rarely used bceause 133 percent of the poverty line is a 
more liberal siandeid.

« Sk Sodal Security Act §S 19Q2(aX10XAXl)(VD and 1902(1); 42 UAC. §§ 1396a(aX10XAXD(VI) and 
1396a0). Some stales have appUed sacdon 19Ca(r)C2) to raise the effective inexsms limit for these chlldien 
above 133 percent of povetly.

** S« Sodal Security Act g§ 19Qa(aXlO)(A)(lXm) and (VII). 1902(1). 190B(nX21, and 1931(a); 42 USC 
§§ l396a(a)(iO(A))(lXIID and (VII). 1396a(l), 1396d(n)(2). and 1396u-l(a). Some siales [wva applied aec- 
tion 1902(r)(2) to raise the effective Income limit foe these children above the poverqr line.

The income and rcaouice standards bicfiactln slates' former AFDC progcimi on July 16.1996, 
are used to determirw eiigibili V for a steadily dirinking number of older chlldrerL Thla la true lor two 
reaaana. Pliat, with each paasl^ year, the proportion of poor children under ap 19 who were bom 
after September 3Qt 1983. Incieasea; these children are covered under Medicaid eUglbmiy categories that 
apply regardless of whether their fomlly's iiKome Is below the state's AFDC standards In efiecl on Jufy 
16.1996. Second, a growing number <sf states are acting to accelerate the phaae-ln of Medkald eligibility 
for older children and to cover hnmedlaieiy ail children with bicomea below the poverty line, induding 

older teenafi diUdm.
** SseSodalSecurltyAciS81WB(p);«USjC|1396d(p). AQualiaedMedkaieBeneflclaiylsan

elderly or dlaabled person whose inoome does not exceed the federal poverty line. Slates PV. 
premiums and deductibles foe Ivfcdieare on behalf of QMBs but need not provide any further Medicaid 
coverage for these IncUvlduals.

■ See Sodal Security Act % 19a2(aXl0XAJ(U) and (Cam 1900(f). and 1905(a); 42 VSC. % I396a(aj 
(10)(A)(1I) and (C)(iXni). 1396a(f), and 1396d(a). These categories Indude the medically needy, certain 
eldfiriy aiul diwblcd people In "209(b)" sbtei» end venom groupfl whose bicomee end resources ere neir 
or below those In the state's AFDC plan as of July 16.1996. See id., § 1931(a); 42 US£. § 1396u*t(a).
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Center for Medicaid and Sute Operation.
7500 Security Boulevard 

Baltimore, MD 21244>10S0

JUN 10 t99B

Dear state Medicaid Director.

implicalioni of this new law.

„ «««. 6om tanigni^- »l»r^r;J ^ H, l»T^y». (W«

Iq^mardy lecdvod.

.’^VL—rfMimABCT.wMi.«.*)■■”****
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significant economic impact on the Federal Government in excess of $100 

"""^^UnSer provisions included in the Personal Responsibility and Work

orra^be crLitefiith 4 0 quarters of work. This restriction applies 
to most newly arriving immigrants, and to any aliens who were alrea y
admitted as immigrants, but whose ^p^®i?c^^L'^105-33.
preserved under the Balanced Budget Act of 1997, Public ^aw lUb
rncT^^ffft: ?rr ti^Llirs? f-aS^LThruS Urans

from the 5-year ban. Refugees, asylees, aliens '"^ose deportation or
removal is Ling withheld, immigrants who are ®jLns born
and certain Amerasian immigrants are also exempt, ^erican 
L Canada referred to in section 289 of the Act are exempt from the b 
year ban with respect to SSI and Medicaid benefits only. The number of
newly admitted permanent residents in these Lt if
to tL affidavit of support requirement in section 213A of the Act is

^""^^This regulation implements provisions of the Personal 
Responsibility Act and the Illegal Immigration aL

"rally
.Sid.vits Of,

q" Hd.r,dnf;-ining elimhility for the beneIIr
In^tTLeflhif would make the sponsored i^igrant ineligible ^
the benefit sought. Affidavits of support will be enforceable agains 
sponsors by any agency providing Federal, State, or local means-tested 

benefits, with certain

[[Page 54351]]
exceptions (notably emergency medical care, its) ^tf°^
lunches, foster care, student loans, and Head Start >
sponsored immigrants until the sponsored immigrants become U.S. 
citizens or can be credited with 40 quarters of work.

Significant savings due to deeming of the income and ^^^ources of 
sDonsors and their spouses to sponsored immigrants will accrue on y irerfL^lftfinniLrsary of Llfare and
implementation. Before that time, savings would be minimal since very 
feS new immigrants would be exempt from the bar to receiving b ,
and only a sLll fraction of that group would be expected to ^PPlV 
Iferal means-tested benefits, resulting in the deeming of sponsors

savings du, to the deeming of sponsors' incomes
to immigrants who seek benefits made in early %^“'J"^j,f°"because 
Of illegal immigration reform legislation are not 
they could not take into account the enactment of
AugLt 1996 which preempted the impacts • ble
most permanent resident aliens, with or ^f^out sponsors
for Federal means-tested public benefits for 5 years, and potentia y
^°'^'^Because^of the 5-yLr ban on immigrant access to means-tested 
poburbanefits, the Congressional Bndget “
Lvings due to the deeming of sponsor's fof
realiLd until the first immigrants who arrived after the enactmenc oi^^f^rfr^?Lm are no longer subgeot to the "frp''?S:1eSlr.l
the Congressional Budget Office, the greatest savings to the Federal 
GovernmLt will be realized in the Medicaid program since most 
prr^I^S residents will remain ineligible for SSr and food stamp


