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Guidance HHS Needs to Provide to States that Choose Deeming

Limitations on How Deeming May Work

. Deeming does not apply to a wide range of federal programs including emergency
Medicaid.

. Deeming in Medicaid and CHIP does not apply to immigrants with affidavits of support
signed prior to December 19, 1997.

. Certain immigrants with the new affidavits of support are exempt from deeming: ( for

example: it does not apply to naturalized citizens, immigrants with 40 quarters,
employment sponsored immigrant, paroles with affidavits or immigrants whose sponsor’s

are dead), dopusbre Vol vichips

. Deeming will not occur when the sponsor is a member of the sponsored immigrant’s
eligibility unit, i.e a parent-child or spouse relationship.

. Deeming does not apply when the sponsor or their family members are also participating
in Medicaid or CHIP.

. Deeming only applies to current sponsors (in some cases immigrants enter under a joint
affidavit of support and that is later amended to just a single sponsor.)

. Sponsor income may only be attributed to the sponsored immigrant and not to other

family members who may be applying for benefits such as children (this is a proposal that
USDA put forward in its February 29" regulations).
. Federal deeming rules need not apply to state-funded health benefits.

Flexibility in How to Structure Deeming at the State Level

. Under the flexibility provided in the TANF, Medicaid and CHIP statutes, states are
permitted to disregard the income and assets of sponsors when determining if sponsored
immigrants are eligible. @k pnsvedy).

. States should be permutted to establish a protected income level for sponsors. If the
sponsor’s famly income falls below that level, deeming would not occur. This level
could be set by a variety of options:

- States could determine that deeming will not occur when the sponsor’s family
income would make them or their children Medicaid/CHIP eligible.

- States may wish to consider using their community spouse Medicaid income
protection rules

- when determining this level, states could include the cost of providing private
health insurance to the sponsored immigrant.

. States could be permitted to adopt different deeming rules for sponsored immigrants in
need of long term care vs. those using regular Medicaid. This would be consistent with
Medicaid eligibility rules.

. States should be permitted to determine how to collect and to verify sponsor income
information. Sponsors need not be involved in the application process. For example,
state wage data could be sufficient to determine income.
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Inﬂorniation on How Sponsor Liability Rules Work

. V% o
| . | e
. States need only “seek reimbursement” (i.e. send a bill to a sponsor), but are not required | (£, #
to ‘bring an action against a sponsor’. fhui prgadat pr Hhiv ¢ lmn soppbiv - sphions

. States have latitude to determine the value of the benefit provided to the immigrant so
long as it does not exceed the mechanism used by the state for other TANF, Medicaid and
CHIP overpayments . States could value the claim owed by the sponsor to be no more
than an insurance premium payment.

. States need not collect claims from sponsors, i.e. states should be permitted to
compromise the claim prior to seeking repayment.
. States should not be permitted to retroactively seek reimbursement from sponsors if the

claim written-off.
Public Charge Impact of Using Medicaid Under the Deeming Rules
. HHS must reiterate that if a sponsored immigrant is eligible for non-long term care

Medicaid/CHIP and receives those benefits that they cannot be determined a public
charge — even if their sponsor fails to reimburse the state for the value of those benefits.

(s o kb b thy s UHIP. bl ehnition- o exilsy



Medicaid and SCHIP Coverage of Noncitizen Immigrant Children

This table indicatcs the states using state funds to provide Medicaid or SCHIP services to noncitizen immigrant
children, beyond those covered under federal rules. It is based on surveys of states and was current as of April

2000. Since that time, some states may have changed policies. Where we are aware of changes (¢.g., Florida),
updates are provided. Generally, the Medicaid rules also apply to Medicaid coverage of adults and pregnant
wome, although there are special exceptions in a few states (¢.g., pregnant women in New York (also federally
covered under Lewis v. Grinker) or those alrcady residing in institutions in a few states). For more information or to
update tablcs, please contact Jocelyn Guyer or Leighton Ku at the Center on Budget and Policy Prioritics at (202)
408-1080. .

LPRs: Lawful (or legal) permanent residents. In gencral, LPRs who arrived in the U.S. after August 22, 1996 do
not have federal coverage for their first five years, although there are exemptions for certain groups, such as
refugees, asylecs, Amerasians, Cuban/Haitian entrants, veterans, etc.

PRUCOLS: Persons residing under color of law. This small group of immigrants lost federal coverage regardless of
when they entcred the U.S.

Some policy issues are still unresolved in many states, such as the use of sponsor dceming or covering people after
the end of the five year bar.

Medicaid (Including SCHIP Separate SCHIP Programs
Programs in Medicaid) (where applicable)
Cover LPRs PRUCOLs Cover LPRs PRUCOLs
Who Arrived . - Who Arrived - -
After Aug. Cover if Cover if After Aug. Cover if Cover if
1996 Arrived - Arrived 1996 Arrived Arrived
Before Aug. | After Aug. Bcefore After Aug.
96 96 Aug. 96 96

Alabama NO NO NO NO NO NO
Alaska NO YES NO
Arizona NO NO NO NO NO NO
Arkansas NO NO NO
California YES YES YES NO NO NO
Colorado NO NO NO NO NO NO
Connecticut NO NO NO YES YES YES
Dclaware YES YES YES NO NO NO
District of NO NO NO
Columbia
Florida NO NO NO No longer! No longer | No longer
Georgia NO NO NO NO NO NO
Hawaii NO NO NO

! In June 2000, Florida decided to stop admitting noncitizen children to its SCHIP program, if they were not
federally covered. But it would continue to cover the noncitizen children already on the program.

1



Idaho NO NO NO

Illinois YES NO NO YES NO NO
Indiana NO NO NO

lowa NO NO NO NO NO NO
Kansas NO NO NO NO NO NO
Kentucky NO NO NO NO NO NO
Louisiana NO NO NO

Maine YES YES YES YES YES YES
Maryland YES NO NO

Massachusetts YES YES YES YES YES YES
Michigan NO NO NO NO NO NO
Minnesota YES YES YES

Mississippi NO YES NO

Muissouri . NO YES YES

Montana . NO NO NO NO NO NO
Nebraska NO YES NO

Nevada NO NO NO NO NO NO
New Hampshire | NO NO NO NO NO NO
New Jersey NO NO NO NO NO NO
New Mexico NO NO NO

New York NO NO NO YES YES YES
North Carolina | NO NO NO NO NO NO
North Dakota NO YES NO NO NO NO
Ohio NO YES NO

Oklahoma NO NO NO

Oregon NO NO NO NO NO NO
Pennsylvania YES YES YES YES YES YES
Rhode Island YES YES YES

South Carolina NO NO NO

South Dakota NO NO NO

Tennessce NO NO NO

Texas NO NO NO YES NO NO




Utah NO NO NO NO NO NO
Vermont NO NO NO

Virginia YES YES YES NO NO NO
Washington YES YES YES

West Virginia NO NO NO N/A N/A N/A
Wisconsin NO NO NO

Wyoming® NO NO NO NO NO NO

2 In addition, Wyoming is the only state in the nation that exercised the option to not cover legal permanent
residents, even if they arrived before August 22, 1996.
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Comments:

Christina,

Please find attached our paper describing the legal arguments on why sponsor deeming
should be considered a state option. We had written this paper about 18 months ago, but it
was after Catholic Charities sent it to Sccretary Shalala in July of last year that the real
process hegan to evaluate the merlts of the argument.

In addition to this issue, there are several others that relate to deeming after the five year
bar. They are:

1. If states deem after the five year bar, there are {ssues to consider bath in what types of
flexibilities one would want to allow to the states and what limitations could he imposed.
What latitude do they have to design their own deeming formulas? Deeming as it applied
under food stamps and SST essentially worked as a bar. What guidance can HHS give to
States ta demonstrate that deeming need not work as a bar in Medicaid and CHIP.
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August 9, 1999

The Honorable Donna Shalala

Secretary, Department of Health and Human Services
200 Independence Avenue SW - :
Washington, DC 20201

Dear Secretary Shalala:

As we continue to get the word out about the Administration’s wise and
helpful public charge guidance, I wanted to thank your for all of your efforts on that
policy and to bring to your attention another important administrative issue affecting
legal immigrants' access to Medicaid and TANF.

I am convinced that the Department of Health and Human Services has the
legal autherity to allow states to enrol| post-1996 immigrants in Medicaid and TANF
without “deeming"” their sponsors’ incomes as available 10 them.

As you know, section 421(a) of the 1996 welfare Jaw provides for deeming of
sponsars’ income and resources when determining the eligibility for some public
benefits of immigrants who entered the country with the new affidavits of support
that went into use in December 1997, As a practical matter, the practice of deeming
is likely to prevent the vast majority of sponsored immigrants from receiving TANF
and Medicaid. Some sponsors may have enough income or resources to render
immigrants ineligible but still not have enough to suppart the immigrants along with
their own families. In particular, with individual health care coverage often
unavailable except at the most exorbitant cost, many sponsors will have incomes that
exceed the Medicaid eligibility limits without being able to provide alternative health
care coverage to an immigrant family, In addition, even sponsors whose incomes and
resources would not be enough to disqualify an immigrant family to whom they were
deemed may nonetheless be unwilling to provide the detailed, on-going information
on their finances that would be necessary for states to determine an immigrant
family's eligibility under deeming.

As aresult, unless the Administration acts to mitigate the effects of deeming,
the great majority of immigrant families entering with the new affidavits of support
will remain unable to get TANF and Medicaid long beyond the expiration of the five-
year bar, Because immigrants entering with the new forms will, over time, become
an increasing proportion of legal immigrants in this country, this problem threatens to

P.002/016
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‘To!Stacy Dean

undo much of the Administration's policy initiatives on benefits for new Amer cans, The
Administration recognized this threat in 1995-9¢ by rejecting deeming for Medicaid in its
own welfare proposals,

Until recently, we had assumed that new legislation would be necessary to address
this problem. The attached analysis from the Center an Budget and Policy Priorities,
however, has persuaded me that your Department has the authority to address this problem
administratively. Specifically, the analysis focuses on section 402(b)(1) of the 1996 welfare
law, which gives states the right to determine TANF and Medicaid eli gibility rules for legal
immigrants “[u]ot withstanding any other provision of law," except the five-year bar on new
entrants. The Center argues that this provision authorizes states to reject deeming in these
programs, and that if a state does elect to deem sponsors’ income and resources, the TANF
and Medicaid statutes give the state discretion to design their own deeming methodologies.
In this way, a state could, for example, reduce or eliminate the amount of information
immigrants must obtain from their sponsors or set disregards high enough that deeming
would only apply where a sponsor clearly has the capacity to support or provide health care
‘coverage for an immigrant family. ' '

Recognizing that reasonable minds could differ abaut this interpretation, we believe
that, as ah important matter of policy, the Administration should adopt these interpretations
to make deeming, and deeming methodologies, an option for states. Moreover, we believe it
is important for the Administration to inform states now that the Department will grant them
discretion in this area. As they complete activities for Y2K compliance, many states are
beginning to program their computers to handle applications from immigrants who entered
the country after August, 1996, and have been covered by the five-year bar, (In addition,
they may already be dealing with small numbers of immigrant veterans and members of '
veterans® families, who are exempt from the five-year bar but potentially subject to
deeming.) Without guidance that deeming is optional, states will surely incorporate deeming
in their eligibility worker training and computer systems, and, even if the Department
subsequently issues guidance that this is an option, may feel disinclined to change systems
once they have been established.

_ We and some of the other immigrant advocacy groups would appreciate the
oppartunity ta meet with you to discuss these issues, Thank you very much for your
consideration, :

Sharon Daly
Vice President for Social Policy

Cc: Cecilia Munoz
Nancy Wisdo
Diana Aviv

Raul Yzagirre
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STATE OPTIONS ON APPLYING SPONSOR DEEMING TO MEDICAID AND
ASSISTANCE PROVIDED UNDER THE TANF BLOCK GRANT

1. Introductlon

Three separate provisions of the 1996 welfare law,! as well as titles IV-A and XIX
of the Social Security Act,? govern legal immigrants’ eligibility for assistance under the
Temporary Assistance for Needy Families (TANF) block grant and Medicaid.

. Section 402(b)* provides that “a State is authorized to determine the
eligibility” of most legal immigrants for “designated federal programs,”
which are defined as TANF-funded assistance, Medicaid, and assistance
under the Social Services Block Grant (SSBG). '

. Section 403(a)* bars most legal immigrants newly entering the United
States on or after the date the welfare law was enacted from receiving
“federal means-tested public benefits” during their first five years in the

country.

. Section 421(a)® provides for attributing a sponsor’s income and resotirces
10 an immigrant "in determining the eligibility and amount of benefits of”
that immigrant under a federal means-tested public benefit if the immig-
rant entered the United States with a new affidavit of support form that
went into use December 19, 1997; this process is known as “sponsor
deeming.”

- The interactions of these three provisions raise several important questions. For
example, a state may wish to use its authority under section 402(b) to provide benefits
to immigrants who would otherwise be disqualified under section 403(a)'s five-year bar
or section 421(a)'s sponsor deeming rules. Also, section 421(a) provides no guidance

! Public Law No. 104-193.
? 42US.C.§5 401 et seq. and 1396 ef seq.
? 8US.C §1612().
¢ BUS.C.§1613(a).

® BUS.C. §1631(a).

820 Firsi Street, NE, Sulte 510, Washington, DC 20002
Tel: 202-408-1080  Fax: 202-408-1056 cenler@center.chpp.org  hitp://www.chpp.org  HNOO26
At
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for states as to how states are to go about deeming sponsors’ incomes and resources
when determining immigrants’ eligibility and benefit levels under Medicaid, the TANF
block grant, or other programs. This paper addresses these questions. It concludes that
the law gives states substantial discretion in many, although not all, of these areas.

It should be noted that the question of whether sponsor deeming under section
421(a) is mandatory or optional in Medicaid and TANE will be important for a small
number of immigrants almost immediately and a much larger group beginning in ap-
proximately five years.® The one group affected now will be immigrants who enter the
United States for the first time now with the help of one of the new affidavits of sup-
port and who are active duty members of the U.S. armed forces, U.S. armed forces
veterans, or the spouses or dependent children of service members and veterans, These
very small groups of immigrants are exempt from the five-year bar on benefits for new
entrants but are not exempt from sponsor deeming.” Other immigrants entering now
with the new affidavits of support will be subject to the five-year ban and will gener-
ally be unable to receive Medicaid or benefits provided with federal TANF funds until
late in the year 2002.* Thus, although it is necessary to decide what scope to give deem-
ing now so states can handle the occasional military-related immigrant applying for
benefits, these decisions will not begin to have significant effects for nearly five years.’

il. Competing Policlas of the Welfare Law's Immigrants' Title: Restricting
Ellglbllity v. Expanding State Flexibility

As much as any section of the 1996 welfare law, the immigrants’ title represents
an attempt to balance the goals of reducing the availability of means-tested benefits and
expanded state flexibility, The legislative history of this title makes clear that Congress

® Deeming does not apply to SSBG in any event since deeming applies only to a “federal means-tested

public benefit program” and HHS has determined that SSBG is not such a program. 62 Fed. Reg. 45256
(August 26, 1997). '

7 Compare Pub. L. 104-193, § 403(b)(2) (B U.S.C. § 1613(b)(2)) (exempting military-related veterans from
the five-year ban) with id., § 421(b) (8 U.S.C. § 1631(b)) (providing an exemption from sponsor deeming
only for immigrants with credit for 40 quarters of work),

® New entrants can receive emergency Medjcaid during this period. Providing emergency Medicaid to
immigrants will not require states to decide on a policy concerning spansor deeming because section 421(a)
exempts emergency Medicaid from sponsor deeming requirements. See Pub, L. 104-193, §§ 421(a),
403(c)(2)(A) and 401(b)(1)(A) (8 U.S.C. §§ 1631(a), 1613(c)(2)(A) and 1611(b)(1)(A)).

® Although the first immigrants fo arvive after the welfare law was signed will reach the end of section
403(a)'s five-year ban in about four years, none of these immigrants will have entered with the new affi-
davits of support that section 421 establishes, Only immigrants entering under the new affidavits are
subject to sponsor deeming under section 421(a).
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desired to restrict immigrants’ eligibility for public benefits and strengthen sponsors’
responsibility for the cost of assistance provided to immigrants. But the immigrants’
title also reflects in numerous places the law’s general preference for allowing states to
make major policy decisions on eligibility for benefits they administer.

Congress sought to limit immigrants’ access to means-tested benefits in three
distinct ways: banning, deeming, and sponsor liability.

’ Bans deny immigrants eligibility whether or not they had a sponsor able
to assist them — indeed, whether or not they had a sponsor at all. Under
the welfare law as enacted in August 1996, most legal immigrants were
banned from receiving SSI and food stamps indefinitely, and new en-
trants were prohibited from receiving federal means-tested benefits for
their first five years in the country.

. Deeming counts the income and resources of sponsors and their spouses
as if they were available to the immigrant when the immigrant’s financial
eligibility for assistance is determined. Although in theory deeming
would not deny assistance to an immigrant with a destitute sponsor, the
reporting and paperwork requirements necessary to implement deeming
have prevented the overwhelming majority of immigrants with sponsors
from receiving benefits to which deeming rules applied, making deeming
the practical equivalent of banning for most immigrants with living spon-
sors. Because deeming requires eligibility workers to collect and process
information about the circumstances of both the immigrant’s family and
the sponsor’s, some states have complained that it results in inordinate
administrative burdens.

. Sponsor liability gives agencies that provide means-tested benefits to im-
migrants the right to recover their costs from the sponsors of those immig-
rants."’ Although it does not directly affect immigrants’ eligibility, it does
give sponsors an incentive to assist immigrants. In practice, many immig-
rants’ advocates believe sponsors will place great pressure on immigrants
not to apply for benefits for which they are eligible even when the spon-
sor is not offering an adequate alternative source of support.

9 Pub. L. 104-193, § 423(a), enacting Immigration and Nationality Act § 213A(e) (8 US.C. § 1183a(e)).

3
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All of the savings that the Congressional Budget Office “scored” from the im
migrants’ title of the welfare law were attributable to bans." Nonetheless, the immig-
rant title’s supporters placed considerable emphasis on the sponsar liability provisions
of the new law, arguing that sponsors as a matter of principle should be made respon-
sible for the cost of services to immigrants they helped bring to this country.

Congress made sponsors liable for the cost of all means-tested benefits received
by immigrants they helped to enter the United States virtnally without exception. It
applied bans and deeming to programs more selectively, however, depending largely
on the extent of federal funding for the program. Those programs with the greatest
federal financial role saw the strictest policies and the least state flexibility, while states
were given more discretion over programs in which they have greater financial respon-
sibility, In the SSI and food stamp programs, where benefit dollars are entirely feder-
al, Congress leaned toward restricting eligibility: these programs have broad prohibi-
tions on immigrants’ eligibility with little or no state discretion.? At the other end of
the continuum, Part B of the immigrants’ title in the welfare law gives states authority
to determine immigrants’ eligibility for state and lacal programs.® Sponsors are made
liable for reimbursement of virtually all benefits provided to immigrants in state and
local means-tested programs, but section 422 does not require states to undertake com-
plicated deeming calculations in these programs.

As state-administered programs whose benefit costs are shared between the fed-
eral and state government, TANF and Medicaid represent a middle ground between
largely federal programs such as SSI and food stamps — for which Congress required
both bans and deeming — and purely state-funded programs, over which states have
full control, TANF and Medicaid accordingly received intermediate treatment: they are
subject to the five-year ban on new entrants but otherwise states have flexibility to
determine eligibility. '

"' This is in significant part because the welfare law’s deeming and sponsor liability provisions apply
only to immigrants entering the country with new affidavits of suppart. Those affidavits went into use in
December 1997, but the five-year ban on eligibility for immigrants entering in late 1997 will not end until

after the close of the six-year budget “window” used to score the 1996 welfare law, which ran through
fiscal year 2002,

" Bven in the food stamp program, Congress readily approved bipartisan legislation in 1997 that
allowed states the flexibility to purchase federal for distribution in food assistance programs for legal
immigrants that are funded entirely with state dollars.

" Public Law 104-193, §§ 411 and 412; 8 US.C. §§ 1621 and 1622.

Y 8US.C.§1632. Also, as noted above, Cangress explicitly permitted states to spend maintenance- of-

effort dollars assisting immigrants who could net receive TANF-funded assistance because of the five-year
ban, :

4
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Whatever decisions the Administration, and the states, make about the scope
and extent of deeming in TANF and Medicaid will have no effect on the sponsor liabil-
ity provisions that made the law’s fundamental philosophical statement: even if the
effect of deeming is limited, with the result that a new entrant can receive benefits after
five years, the immigrant’s sponsor will nonetheless be liable to repay the cost of any
such benefits. In addition, no decision on deeming will affect the savings that CBO
scored for the immigrants’ title during the law’s six-year budget window.

ll. ~ The Scope of State Authority to Determine Immigrants’ Eligiblilty for
Medicald and Assistance Funded under TANF .

Determining the interrelationship among sections 402(b), 403(a), and 421(a) is
complicated by the fact that each begins with the words “Notwithstanding any other
provision of law.” Section 402(b) helps to resolve this issue by providing that states’
authority over immigrants’ eligibility for TANP-funded assistance and Medicaid is
limited by section 403(a)’s five-year bar.”® Section 402(b) does not, however, contain
any similar language subordinating states’ authority over immigrants’ eligibility for
these programs to section 421(a)’s sponsor deeming procedures. This language in
section 402(b) suggests that although states have no authority to disregard the five-year
ban on new entrants receiving Medicaid and TANF-funded benefits, states’ authority to
“determine the eligibility of an” immigrant does empower them either to apply or to
dispense with sponsor deeming.

A contrary interpretation, requiring states to apply deeming to Medicaid and
TANF-funded benefits to these entrants, would raise legal problems. Rirst, if section
402(b)’s authority for states to determine immigrants’ eligibility is limited by section
421(a) without explicit statutory language to that effect, then section 402(b)’s clause
subordinating the state’s authority to determine immigrants’ eligibility for TANF and
Medicaid benefits to section 403(a) waould be unnecessary and redundant. If Congress
thought that section 421(a)’s “notwithstanding” clause was sufficient to override section
402(b), then the identical “notwithstanding” clause in section 403(a) would have the
same effect; in that event, no special mention of section 403 would be needed in section
402(b), and the clause that does so would have no legal effect. The Supreme Court has
held thatw"[i]t is our duty to give effect, if possible, to every clause and word of a
statute,” '

" States may, of course, spend state funds assisting immigrants subject to the five-year ban.

' United States v, Menasche, 348 UL.S. 528, 538-39 (19565), quoting Inhabitants of Montclair Tp. v. Ramsdell,
107 U.S. 147, 152 (1881). Similarly, section 46.06 of Sutherland’s Statutory Construction notes that a “statute

should be construed so that effect is given to all its provisions, so that no part will be inoperative or super-
fluoue.”

S5
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This is particularly true in the case of statutory exceptions, such as the one sec-
tion 402(b) makes for section 403. The leading treatise on statutory construction notes
that “[w]here there is an express exception, it comprises the only limitation on the
operation of the statute and no other exceptions will be implied. An enumeration of
exceptions from the operation of a statute indicates that it should apply to all cases not
specifically enumerated.”” Thus, the exception that Congress made to states’ discretion
when it wrote in the five-year ban in section 403 implies that no further exception
should be inferred.

In addition, a cardinal canon of statutory construction is that the more specific
provision controls.”” On the question of states” authority to determine immigrants’
eligibility for Medicaid and TANF-funded benefits, section 402(b) is more specific than
section 421(a) since it governs only three programs (Medicaid, TANF, and SSBG) rather
than "any Pederal means-tested public benefits program," as section 421(a) does.?
Moreover, allowing states to dispense with sponsor deeming does not vitiate section
421(a) with respect to these three programs: in any state that does not choose to over-
ride it, sponsor deeming would apply.

Finally, giving states discretion in this area is consistent with the welfare law’s
general approach. Sutherland notes that a “statute is passed as a whole and not in parts

7 24 Singer, Sutherland’s Statutory Construction § 47.11, p. 165 (1992) (footnotes omitted). Similarly, the
“enumeration of exclusions from the operation of a statute indicates that the statute should apply to all
cases not specifically excluded.” Id., § 47.23, p. 217.

1% See, e.g., Ohio Power Co. v. FERC, 954 F. 2d 779 (D.C. Cir. 1992); Aeron Marine Shipping Co. ». U.S., 695 F.
2d 567 (D.C. Cir. 1982); EEOC v. Gilbarco, Inc., 615 F. 2d 985 (4th Cir. 1980),

* Thus, section 421(a) would require deeming in the SS! and food stamp programs for military-related
immigrants entering with the new affidavits of support since these pragrams are not covered by section
402(b)'s granting of authority to states to determine immigrants’ eligibility for TANF, Medicaid, and SSBG.
(Section 402(a)(2)(C) exemptis these immigrants from the general ban on eligibility for SSI and food stamps,
but section 421(a) does not exempt them from deeming.) Section 421(a) also would apply to federal funds
expended for health insurance coverage under the new State Child Health Insurance Program (CHIP) that
the Balanced Budget Act of 1997 (BBA) establishes as a new title XX of the Social Security Act. (Section
421(a) would not, however, apply in the same fashion to money provided under the BBA that states chose
to spend on Medicaid expansions under section 2101(a)(2) of the CHIP statute, For CHIP funds applied to
Medicaid expansion, HCFA guidance of October 10, 1997, confirms that “applicable requirements of the
Medicaid law must be met” in lieu of those under CHIP. Thus section 402(h)‘s grant to states of authority
to “determine the eligibility” of legal immigrants for Medicaid would apply to children where Medicaid
coverage is supported with CHIP funds to the same extent that it would apply to any other classes of Medi-
caid beneficiaries. In ather words, states could decide whether to apply sponsor deeming to these children
on Medicald just as they could decide this matter for other Medicaid beneficiaries,)

Moreaver, section 421(a) would apply to all other federal means-tested public benefits that
Congress may establish in the future.

6
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or sections and is animated by one general purpose and intent. Consequently, each
part or section should be construed so as to produce a harmonious whole,”2” Ag dis-
cussed in part IT above, the consistent theme throughout the welfare law was to expand
states’ flexibility in determining eligibility for the programs they operate. For example,
the AFDC program was repealed and replaced with the TANF block grant; eligibility
for TANF-funded assistance is left largely up to the states.?’ Expanded state flexibility
is a theme that so permeates the structure and legislative history of the welfare law that
any ambiguity between sections 402(b) and 421(a) should be resolved in favor of states’
right to decide whether to undertake deeming.?

IV.  State Discretion to Design Deeming Rules

When states do apply sponsor deeming in determining eligibility for TANF and
Medicaid — either because the state chooses to do so or because it believes, contrary to
the analysis set forth abave, that section 421(a) compels deeming — several important
questions remain. Section 421(a) directs agencies providing federal means-tested pub-
lic benefits to count sponsors’ income and resources; it does not say how states are to do
this. In the absence of specific statutory direction, all such agencies would appear to
have substantial discretion. In the cases of TANF and Medicaid, however, state discre-
tion appears particularly broad. TANF has no federal income rules at all, and the
Medicaid statute gives states broad authority to implement methodologies for deter-
mining financial eligibility.

A. Deeming under the TANF Block Grant

TANF has no statutory definition of income or resources. States are free to adopt
their own policies, which can include substantial exclusions designed for ease of ad-
ministration or to serve other state policies. Connecticut’s TANF program, for example,
disregards all earned income up to the federal poverty line, Many states exclude ve-
hicles from resource determinations out of recognition that households’ ability to secure
and retain employment often depends on access to reliable transportation. States that
deem in TANF thus have broad discretion to establish their own exclusions, disregards,
and counting rules for sponsors’ income and resources.

? 2A Singer, Sutherland’s Statutory Construction § 46.05, p- 103 (1992) (footnote omitted).

* The welfare law expands states’ flexibility in administering other programs, For example, numerous
provisions of the food stamp title of the law create new state options.

? Sutherland also notes that even where a statute expressly regulates a governmental entity, a narrow
interpretation is appropriate to assure respect for states’ sovereignty. 3 Singer, Sutherland’s Statutory
Construction § 62.01, p, 205 (1992); see Langford . United States, 101 U.S. 341 (1879).
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Section 417 of the statute authorizing TANF block grants underlines this point.
It provides that “[n]o officer or employee of the Federal Government may regulate the
conduct of States under this part . . . except to the extent expressly provided in this
part.”® Nothing in the TANF statute authorizes federal regulation of states’ implemen-
tation of section 421(a)’s deeming provisions or imposes any penalties on states that
follow one approach to deeming rather than another. (Similarly, nothing in law author-
izes the federal government to regulate states’ implementation of a separate option that
the Balanced Budget Act created under which states may apply deeming in TANF dur-
ing an immigrant’s first three years in the country for an immigrant who arrived with
one of the old, non-binding affidavits of support.) Nor does anything in the welfare
law’s immigrants’ title provide the federal government with regulatory authority in
this area. Therefore, interpretation and application of section 421(a) is committed to the
sole discretion of the states,

This gives states that apply section 421(a) to programs supported with TANF
funds considerable flexibility to simplify the administration of sponsor deeming or to
adopt disregards that minimize deeming’s impact on those immigrants a state believes
most need assistance. A state could certainly continue the deeming policy that existed
under the former AFDC statute or adopt the deeming procedures in section 5(i) of the
Food Stamp Act. Both of those laws disregard an amount of sponsors’ income and
resaurces equal to the programs’ eligibility limits to reflect the needs of the sponsors’

* Social Security Act § 417; 42 US.C. § 617, as added by Pub. L. 104-193, § 103(a)(1).

2 7U.5.C. §2014(). Section 5505(e) of the Balanced Budget Act of 1997 gives states the option to impose
deeming in TANF on immigrants during their first three years in the United States if they arrived with one
of the affidavits of support that were in use prior to December 1997, Soclal Security Act, § 408(f)(1); 42
U.S.C. § 608(f)(1). This pravision contains some specific procedures for deeming but does not authorize
enforcement of the provisions by any federal agency (or confer upon any federal agency any regulatory
authority related ta how this provision of the Balanced Budget Act should be implemented). As a result,
states have broad discretion over how to interpret and implement this provision. States that choose to
apply deeming under section 421(a) to immigrants with the new affidavits of support could apply some or

all of the same rules to those immigrants that the Balanced Budget Act authorizes for immigrants with the
ald affidavits.

The deeming option that the Balanced Budget Act establishes with regard to persons seeking
assistance under TANP-funded programs primarily affects immigrants who entered the country before the
welfare law was enacted, since almost all {mmigrants who arrive on or after August 22, 1996, are ineligible

- country. States then will have more than three years befare the five-year ban expires for the first significant
numbers of immigrants with the new affidavits of support that took effect in December 1997, This will give
states plenty of time to adjust their deeming policies as they see fit.

8
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own families. States also could adopt their own disregards to avoid the burden of
deeming trivial sums to immigrants; deeming would then apply to the extent that the
amount of deemable income or resources exceeded such state-established thresholds.

States also could elect to limit deeming in cases where sponsors were refusing to
support the immigrants they helped enter the country until a support action could be
brought against the sponsor. This would assure that immigrants are not disqualified
because of the income and resources of a sponsor who is failing to provide support.
Where a sponsor who has signed a new affidavit of support has the financial means to
help the immigrant he or she has sponsored but refuses to do so, the welfare law allows
states to sue for reimbursement of the cost of assistance provided to the immigrants. A
state therefore could elect to focus primarily on the amounts a sponsor actually pro-
vides to an immigrant, deeming only limited types of additional income and resources,
and to sue the sponsor for the value of the assistance the state provided due to the lack
of adequate support by the sponsor.

8. Deeming under Medicald

Where a state applies sponsor deeming to its Medicaid program, deeming will
be part of the process of determining individuals’ incomes and resources. As such,
deeming will be subject to provisions of the Medicaid statute that govern the methodo-
logies that states may employ in determining financial eligibility. These include both
provisions that govern the eligibility determination process in general and those that

® This option makes sound policy sense only because the new affidavits of support are legally enforce-
able against sponsors; otherwise spansors could withdraw support and rely on the state to assist the immig-
rants they helped to enter this country, Although technically an individual immigrant as well as a state
agency could sue to enforce the affidavit of support, as a practical matter few immigrants will have the
resources necessary to prosecute such a suit succesafully.

States accustomed to the pre-welfare law affidavits of support, which were not enforceable, may
wish to rethink their policies because of this important change and apply different deeming policies to new
entrants than they did to those arriving before the welfare law was enacted. For persons arriving befare
December 1997 with the old affidavits of support, the state could not establish a policy based on suing
sponsors for fajlure to provide support since the old affidavits were not legally enforceable.

This does not mean that eligibility workers would be required simultaneously to implement two
6eparate sets of deeming rules. Deeming under the former affidavits was limited to an immigrants’ first
three years in the country in the AFDC program and is similarly limited in TANF-funded programs if a
state elects to apply deeming in these programs to immigrants with the old affidavits of support. Persans
entering the country hefore the new affidavits were implemented will be well beyond their first three years
In the country before the immigrants entering under the new affidavits complete their five-year disqualifi-
cation period. Thus, states can discard the former deeming rules built around non-enfarceable affidavits
before implementing deeming procedures based on the new, enforceable affidavits go into effect.

9
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specify the relationship between methodologies for determining Medicaid eligibility
and those for determining financial eligibility for SSI and the former AFDC program.

Section 1902(a)(17) of the Medicaid statute provides general standards for calcu-
lating applicants’ and recipients’ incomes and resources. This section requires that all
Medicaid eligibility decisions be made under “reasonable standards . . . for determin-
ing eligibility for and the extent of medical assistance which . . . are consistent with the
objectives of [the Medicaid statute and] provide for reasonable evaluation of any such
income or resources .. .."%* To the extent that deeming is required in Medicaid, section
421(a) would override other provisions of section 1902(a)(17) that limit which third par-
ties” income and resources can be considered in determining Medicaid eligibility,

These methodological provisions, however, would affect the manner in which deeming
is conducted rather than the fact of deeming itself. For example, a “reasonable stan-
dard” that is “consistent with the objectives of” Medicaid could disregard from spon-
sors’ income and resources an amount reflecting the needs of the sponsor and his or her
family, just as deeming rules always did in AFDC, SSI and food stamps,

Two other sections of the Medicaid statute require that in establishing Medicaid
eligibility criteria, states must apply methods no more restrictive than those that the SSI
program and the former AFDC program applied.” These provisions also give states
broad flexibility to adopt more liberal methods in making Medicaid income and re-
source determinations than those applied in SSI or the former AFDC program,

. Section 1902(r)(2) of the Medicaid statute® gives states broad flexibility in
establishing methadologies for determining financial eligibility for most
major Medicaid categories. (See box on page 13.) It permits states to
determine eligibility for any of these categories using methodologies that
are “less restrictive” than those applied in the SSI program or those ap-
plied in the state’s AFDC program on July 16, 1996. Section 1902(r)(2)
also prohibits states from applying more restrictive methodologies than
those employed in SSI or in the atate’s former AFDC program as of July
16, 1996. Specifically, the state may not determine the incomes or re-
sources of elderly or disabled people in these categories under methodo-
logies that make any person worse off than he or she would under SSI

% Social Security Act § 1802(a)(17)(A) and (C); 42 U.S.C. § 1396a(a)(17)(A) and (C).

% Section 421 contains no methadological instructions ather than a requirement that, where deeming
takes place, information on sponsors’ income and resources be updated with each reapplication. Thus
there is no conflict between section, 421 and these two sections of the Medicaid statute, and section 421(a)’s
“notwithstanding any other provision of law* provisa does not invalidate these two provisians, -

¥ pusc § 1396a(r)(2); see 42 C.F.R. §§ 435.601(d), 435.602(c), 435.901, and 435.902.
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methodologies. Similarly, for children and pregnant women, the state
may not apply a methodology that is in any way more restrictive than
that in force in the state’s AFDC program on July 16, 1996.

. Section 1931(b)(2)(C)® contains language similar to that in section
1902(r)(2). Section 1931 provides Medicaid eligibility for families that
would have received Medicaid by virtue of receipt of AFDC under the old
AFDC program rules. Families that meet the income, resource and other
eligibility requirements for the state’s AFDC program, as those require-
ments stood on July 16, 1996, aze eligible for Medicaid whether or not
those families receive assistance under the TANF black grant that re-
placed AFDC.* States may apply methodologies that differ from those
they applied in the AFDC program but only to the extent that those
methodologies are “less restrictive than the methodologies used [in
AFDC] as of July 16, 1996.”

These two sections of the welfare law give states that apply sponsor deeming to
new entrants under the Medicaid program broad discretion to liberalize income and re-
source deeming rules when evaluating the eligibility of sponsored immigrants under
virtually all major Medicaid eligibility categories. By prohibiting more restrictive
methodologies than those the state employed in its AFRDC program on July 16, 1996,
these provisions suggest if a state applies deeming to immigrants who entered the
United States on or after August 22, 1996, and who have been here at least five years,
the state’s deeming rules must at least apply the same exclusions fromi deeming that the
AFDC program did on July 16, 1996, when determining the Medicaid eligibility of im-
migrant pregnant women, children, and families with children. AFDC rules in effect
on that date excluded from a sponsor’s income an amount equal to the state’s standard
of need for a family of the sponsor’s size plus an amount equal to the same work expen-
ses that AFDC recipients could claim.® Those rules also excluded $1,500 from spon-
sors’ countable resources and did not consider resources the AFDC program otherwise

? 2 US.C. §139%u-1(b)(2)(C).
% Social Security Act § 1931(a); 42 US.C. § 1396u-1(a).

* Social Security Act § 415(h)(1); 42 US.C. § 615(b)(1) (1996); see also 45 C.F.R. § 233,51 (1996). In pro-
viding this exclusion now, the state initially would apply the standard of need in effect on July 16, 1996. If
the state had taken the option under section 1931(b)(2)(B) (42 USS.C. § 1396u-1(b)(2)(B)) to increase its
standard of need, the new, higher standard would presumably be the amount the state would disregard.

This section of the AFDC statute also excluded amounts that the spansor (or his or her spouse) paid
to dependents living apart from them and any child support or alimony payments. Social Security Act §

4195(2;(1)(15)(11[) and (IV); 42 U.S.C. § 615(b)(1)(B)) and (IV) (1996); 45 C.E.R. § 233.51(b)(1)(i)(B) and (C)
(1996),
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did not count.® As noted, section 1931 generally disallows Medicaid eligibility rules
that are more restrictive than former AFDC rules, regardless of whether the state’s

current TANF eligibility rules are less generous in some respects than the former AFDC
rules were. -

In addition, section 1902(1)(2) also appears to require a state that chooses to
apply deeming to elderly and disabled legal immigrants who atrived here on or after
August 22, 1996, and have been in the country for at least five years to determine the
eligibility of such immigrants applying the same disregards found in the SSI statute.®

Finally, these two sections of the Medicaid law permit states to apply methodol-
ogies in making eligibility determinations under these categories that are less restrictive
than those under the state’s AFDC program of July 16, 1996, or those under SSI. This
could include a more generous exclusion from the sponsor’s income or resources than
SSI provides or than the state’s AFDC program provided.

V. Conclusion

Different sections of the 1996 welfare law give states broad discretion to deter-
mine immigrants’ eligibility for TANF-funded benefits and Medicaid on the one hand
while providing for a five-year ban on new entrants and sponsor deeming in most
federal means-tested benefit programs on the other hand. States’ discretion does not
allow them to override the five-year ban, but a close reading of statute indicates that it
does allow them to decide whether or not to impose sponsor deeming. Regardless of
whether states count sponsors’ incomes and resources when determining immigrants’
eligibility, however, sponsors remain financially liable for any benefits, Finally, where
states choose to impose sponsor deeming in TANF and Medicaid, the law gives them
broad discretion about what methodologies to follow in considering how to count
sponsors’ incomes and resources,

# Social Security Act § 415(b)(2); 42 U.S.C. § 615(b)(2) (1996); see also 45 C.F.R. § 233.51(b)(2) (1996).

¥ See Social Security Act § 1621; 42 US.C. § 1382); 20 C.F.R. § 416.1166a. This issue is somewhat confus-
ing because two separate deeming requirements apply to SSI, ane in its statute and the other in section
421(a) of the welfare law. As discussed above, section 421(a) contains no methodologies. The provision in
the SSI statute does, however, provide a detailed methodelogy, with an exclusion from the sponsor’s in-
come of an amount equal to the federal SSI payment level for a family of the same size as the sponsor‘s
family and a comparable exclusion from the sponsor’s resources. Id., § 1621(b); 42 U.S.C. § 1382j(b). This
methodology also excludes the income and resources of the sponsor of an immigrant who became disabled
after entering the United States. Id., § 1621()(1); 42 US.C. § 1382§(f)(1).
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MEDICAID CATEGORIES TO WHICH SECTION 1802(r)(2) APPLIES

o Pregnant women and infants up to age one whose incomes do not exceed 133
percent of the paverty line (or, at the option of the state, a higher income limit)
and pregnant women who meet mast of the requirements of their state’s AFDC
program as those rules existed on July 16, 1996.%

. Children aged one to five whose incomes do not exceed 133 percent of the
poverty line
. Children under age 19 whose family’s income does not exceed the federal

poverty line, and children born after September 30, 1983, whose family meets
the income and resource requirements of the state’s AFDC program as those
requirements existed on July 16, 1996,%

v Qualified Medicare Beneficiaries (QMBs).¥

. Most optional categories of Medicaid beneficiaries,*

# See Social Security Act §§ 1902(a)(10)(i)(A)(II) and (IV), 1902(1), 1905(n)(1), and 1931(a); 42 US.C. §§
1396a(a)(10)(A)(i)(MY) and (IV), 1396a(l), 1396d(n)(1), and 1396u-1(a). Although the law nominally limits
the income standard for these women and children to 185 percent of the poverty line, in practice some
states have applied section 1902(r)(2) to raise the effective income limit above that level. Pregnant women
who seek to qualify based an the rules of the state’s AFDC program as it existed in 1996 can qualify under
the rules that AFDC applied to unemployed parents (AFDC-UP) even if their state did not have such a pro-
gram that would have applied to them in 1996, These women's eligibility is determined as if the children
they are carrying were bomn and living with them. Under section 1931 of the Sacial Security Act, states can
liberalize the financial rules applied in making these determinations beyond the old AFDC levels. This
category, however, is now rarely used because 133 percent of the poverty line is a more liberal standard.

¥ See Social Security Act §§ 1902(a)(10)(A)(i)(VT) and 1902(1); 42 U.S.C. §§ 1396a(a)(10)(A)(i)(VI) and
1396a(l). Some states have applied section 1902(r)(2) to raise the effective income limit for these children
above 133 percent of poverty, :

3% See Social Security Act §§ 1902(a)(10)(A)(i)(WIT) and (VII), 1902(1), 1905(n)(2), and 1931(a); 42 US.C. §§
1396a(a)(10(A))(i)(TIT) and (VII), 1396a(l), 1396d(n)(2), and 1396u-1(a). Some states have applied section
1902(r)(2) to raise the effective income limit for these children above the poverty line.

The income and resource standards in effect in states’ former AFDC programs on July 16, 1996, are
used to determine eligibility for a steadily shrinking number of older children. This is true for two reasons.
First, with each passing year, the proportion of poor children under age 19 who were born after September
30, 1983, increases; these children are covered under Medicaid eligibility categories that apply regardless of
whether their family’s income is below the state’s AFDC standards in effect on July 16, 1996. Second, a
growing number of states are acting to accelerate the phase-in of Medicaid eligibility for older children and
to caver immediately all children with incomes below the poverty line, including older teenage children.

% See Social Security Act §§ 1305(p); 42 US.C. § 1396d(p). A Qualified Medicare Beneficiary is an elder-
ly or disabled persan whose income daes not exceed the federal poverty line. States must pay premiums
and deductibles for Medicare on behalf of QMBs but need not provide any further Medicaid caverage for
these individuals,

* See Social Security Act § 1902()(10)(A)(15) and (C)(i)(T), 1902(f), and 1905(a); 42 U.S.C. §
1396a(a)(10)(A)(ii) and (C)()(uI), 1396a(f), and 1396d(a). These categories include the medically needy, cer-
tain elderly and disabled people in “209(b)” states, and various groups whose incomes and resources are
near or below those in the atate’s AFDC plan as of July 16, 1996. See id., §1931(a); 42 U.S.C. § 1396u-1(a).
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BODY:
Civil rights actions now

We have preliminarily reviewed the draft report of the Department of
Education Office of Civil Rights Issues Committee regarding Texas Southern
University and Prairie View A&M University and are cautiously optimistic about
the recommended course the committee has charted. We appreciate the hard work of
the committee on this challenging issue.

Given the history of "big plans and broken promises” when it comes to issues
of discrimination, however, we are skeptical about getting any results.

The plan - if it is implemented - represents a modest start toward ensuring
Texas Southern and Prairie View A&M achieve a level of quality that will enhance
educational opportunities and improve the lives of many Texans.

It is a modest downpayment, however, for solving such a major, historical
problem. This is the fourth plan drafted in the past 20 years to address
vestiges of discrimination in Texas higher education, yet little progress has
been made to date.

In fact, it has been nearly three decades since the Department of Education's
Office of Civil Rights first found that discrimination continued to haunt Texas'
colleges and universities. We have not seen much progress over the years, so it
is hard to get too excited about yet another plan.



In our view, several questions remain unanswered. Because the OCR played such
a small role in the actual drafting of this report, do its Issues Committee's
recommendations go far enough to ensure that Texas finally meets the minimum
requirements mandated by Title VI of the 1964 Civil Rights Act?

Have federal officials given Texas assurance that this plan takes the
necessary steps to eliminate vestiges of discrimination in higher education and
to ensure that African-Americans and other persons of color have adequate
opportunity to receive a college education?

How soon will an official report from this committee be released and has
Texas actually given at it wi t these recommendations and
provide this minimal level of funding?

Because of the record, we believe prudence demands our skepticism.

Overall, the report represents a first step toward ensuring TSU and Prairie
View are provided the resources needed to overcome past discrimination in order
to compete in the 21st century.

We look forward to working with the OCR Issues Committee, education leaders
across Texas and the Legislature to take the next step and implement these
policies. But this should only be considered the "next phase," not the end of
efforts to eliminate vestiges of discrimination in Texas higher education.

We can no longer accept broken promises on this issue.

U.S. Rep. Shelia Jackson Lee, state Sen. Rodney Ellis, and state Rep. Garnet
Coleman, Houston

(Tebacco juries in judgment

as a smoker of 30-plus years, | agree that we should bear the risk of our habit.
But Adamsseems to approve of tobacco settlements with the various states ("This

Texas"), while decrying the awards to individuals.

In other words, the judicial system is OK if he is a recipient of the awar
(as a Texas taxpayer), but it is no for an individual to be compensated.
This contradiction is fairly typical of man 0 whine about our judicial
system.

Adams makes no mention of the historical fact that the tobacco companies had
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Paul Oetken}

Dear Paul:

As yon and | discussed carlier this week, in HHS’ view, title 1V of the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA), as
amendcd, wauld allow states to choose whether to require that the income and resources
of an alicn's-..'fsponsor be "deemcd," which means that the incomc and resources are
deemcd to bé available to the applicant, in determining the eligibility of that alien for any
federal mcajj—testcd public benefits program.

We reiach that conclusion based on an analysis of three seclions of title I V: section
402(b), sectidn 403(a) and section 421(a) [8 U.S.C.§§ 1612(b), 1613(a) und 1631(a)]. In
lay languagci the statute provides that only "qualified aliens” may become eligible for
federal publi¢ benefits.! Section 401(a). Moreover, states have the flexibility o narrow
cven this grolip’s cligibility for certain federal benefits (Temporary Assistance for Needy
Families [I'ANF], Medicaid or Social Services Block Grant |SSBG])) by clecting not to
allow them 16 be eligible on a state-by-statc basis for thesc mixcd federal/state programs.
Section 402(&). However, the statutc is clear that statcs do not have the flexibility to
expand somcg of these aliens’ cligibility for benefits from TANF or Medicaid during their
first five years in this couatry. Section 403(a). Where the statute is not clcar and, in our
view, is open:to more than one interpretation, is on the issue of whether states have the
[lexibility to !.:hoosc whether to deem a sponsor’s income in the TANF and Medicaid
cligibility defermination process or whether they arc required to do so. We believe that
the former i_s_'?. legally permissible reading of the slatute.,

i
'For th%: definition of "qualified alien," sce § 431 (8 U.S.C. § i641).

- e vy ? — -
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thn’l PRWORA was enacted, HITS sought to define ambiguous terms as narrowly

as possible o that aliens would not be barred from receiving benefits from federal
programs. As one means 10 that end, HHS published a notice in the Fcderal Register (62
F.R. 45256 (August 26, 1997)) interpreting the term "Fcderal means-tested public
benefit" to iﬂclude only mandatory federal spending programs in which eligibility for
benefits is means tested. These are the benefits that newly arrived qualified aliens are
prohibited frbm receiving during their first five years in this country. At HHS, the benefit
programs lh'it fall within this definition and are not otherwise dcalt with separately in §
403(c) are T ANF Medicuid and the State Children’s Health Insurance Program (SCHIP).
HHS now would like to publish a notice in the Foderal Register r interpreting the statute to
provide btatefs with the flexibility to dctermine whethor or not to deem a sponsor’s
income.

Now 'Lve turn to the legal analysis that grounds the foregoing analysis. Scction
402(h) provides:

Notwithstanding any other provision ol law and cxcept as provided in section 403
and paragraph (2), a Statc is authorized to determine the eligibility of an alien who
is a qualified alien . . . for any dcsignated Federal program [TANF, Medicaid, and

SSBG].
1
i
Seclion 403(%) providcs:
f

Notwi‘;lhstanding any other provision of law and except as provided in subscctions

(b), (c), and (d) of this section, an alien who is a qualified alien . . . and who cnters
the Udlited States on or after August 22, 1996 is not eligiblc for any Federal means-
tested public bencfit for a period ol 5 ycars beginning on the date of the alicn’s

cntry into the United States with a status within the mcaning of the term “qualified
alicn".

Section 421 flrovides, in pertinent part:

(a) Notwithstanding any other provision of law, in detcrmining the eligibility and
the amount of benefits of an alien for any Federal means-tested public benefits

prograin . . . , the income and resources of the alien shall be decmed to include the
followfng:

i
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T !‘_u: income and resourccs of any person who executed an affidavit of support
pursu'FLnt {o section 213A ... on behalf of such alien .

(2) 'nL income and resources of the spouse (if any) of the person.
i

(b) Slibsection (a) of this section shall apply with respect to an alien until such

time gs the alien -
(1) achieves United States citizenship through naturalization . . . ; or
I

(2).-. ‘ . has worked 40 quahtymg quarters of coverage .

! _

Thus,,§ 402(b) provides states with the flexibility to determine the eligibility of
certain quallhcd aliens for TANF, Medicaid and SSBG bencfits. Section 403 bars mos!
qualified ahens entering the U.S. on or after August 22, 1996 (hercinafler referred to as
“newly arrivéd qualified aliens"), from receiving fedcral means-tested public benetils
(TANEF, MeJmmd and SCHIP) during their first [ive years in the U.S. Finally, § 421(a)
provides thauthc income and resources of an ulien "shall be deemed” to include the
income and resources of the alien’s sponsor if the sponsor has executed one of the new,
legally- bmdltxg affidavits of support.

Each «l;)f these provisions begins with the phrase “Notwithstanding any other
provision of faw". The "notwithstanding" phrase in § 402(b) contains an exception which
specifically rnentions the interaction of § 402(b) and § 403 by clarifying that States do not
have the authbnty to determine the eligibility for “federal means-tested public bencfits” of

newly amvcd qualified aliens because § 403 bars them from getting such benefits.
ITowevecr, the:re is no explicit exception to this state authority to determine eligibility with
respect to dce;mmg, since there is no specific mention of the interaction of § 402(b) with §
421. E

Givenithat all three of the provisions at issuc use the introductory phrase
"notwithstanding any other provision of law" and that § 402(b) limits the authority of
states to detefmine a newly arrived qualified alien’s eligibility during the first five years
by cxpressly referring to § 403, we belicve that it is legally permissible to conclude that
statcs have the authority to decide whcther to implement sponsor decming as part of their
eligibility dedisions under TANF, Medicaid and SCHIP Medicaid expansion programs?.

i

’Spuner deeming as a state option would not apply to SCHIP under title XXT of the
Social Security Act, because § 402(b) of PRWORA provides states only with the authority to

3
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If a state wele to choose to deem in any of these programs, it would be required to follow
the rules in § 421 which require, among other things, that the income and resources of the
sponsor be dcemed and that deeming bc continued until the alicn naturalizes or works 10
years. {
We ci;rtainly do not conclude that this is the only rcading of the statute. We do

believe, however, that the conclusion that states may opt whether or not to deem a
sponsor’s in#ome is a lcgally permissible interpretation of these provisions.

¥
Plcasé feel free to contact Laura Canfield at 690-8005 if you would like to discuss
this matter f\&ﬂher.

Sincerely,

Harrict S. Rabb
L aura Cantiold

!
E
i
§
2
!
cc: Jeanne L%.mbrew

i
|

determine eligibility for Medicaid, which includes SCHIP Medicaid expansion programs but not
separate SCHIP programs. Thus, if a state opts not 10 deem under Medicaid, but it operates a

separate state %CHIP program, the state would be required by § 421 to deem in the SCHIP
program. {

¢
l
!
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f
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The Honorable Donna Shalala

Secretary, Department of Health and Human Services
200 Independence Avenue SW

Washington, DC 20201

Dear Secretary Shalala:

_ As we continue to get the word out about the Administration’s wise and
helpful public charge guidance, I wanted to thank your for all of your efforts on that
policy and to bring to your attention another important administrative issue affecting
legal immigrants’ access to Medicaid and TANF. ' o

I am convinced that the Department of Health and Human Services has the
legal authority to allow states to enroll post-1996 immigrants in Medicaid and TANF

Jiscopal Liaison without “deeming” their sponsors’ i as available to them.

1e Most i

sseph M. Sullvan, 00 " As you know, section 421(2) of the 1996 welfare law provides for deeming of

hait ' sponsors’ income and resources when determining the eligibility for some public

alnleen J. McGowan benefits of immigrants who entered the country with the new affidavits of support

ice Chaif that went into use in December 1997. As a practical matter, the practice of deeming

Tt Mulien ~ is likely to prevent the vast majority of sponsored immigrants from recejving TANF

crtay f-md Medicaid. So_me sponsors may have enough income or resources to render .

abara A, Bacon immigrants ineligible but still not have enough to support the immigrants along with

_ their own families. In particular, with individual health care coverage often -

\’:na . Babin unavailable except at the most exorbitant cost, many sponsors will have incomes that
' exceed the Medicaid eligibility limits without being able to provide alternative health

*resident care coverage to an immigrant family. In addition, even sponsors whose incomes and

to. Fred Kammer, 3 resources would not be enough to disqualify an immigrant family to whom they were

— deemed may nonetheless be unwilling to provide the detailed, on-going information '
' on their finances that would be necessary for states to determine an immigrant

‘Smll(ino ' family’s eligibility under deeming. ' :

i:‘e':n:gﬂa As a result, unless the Administration acts to mitigate the effects of deeming,

‘2"2‘3:‘1"_ ) the great majority of immigrant families entering with the new affidavits of support

2 j\ will remain unablz to get TANF and Medicaid Iofg beyond the expiration of the five-

(703) 548-1390 year bar. Because immigrants entering with the new forms will, over time, become

{7333) 41656 an increasing proportion of legal immigrants in this country, this problem threatens to

eb site: : '

ww Catholiccharitiesusa.0ig

Member of Caritas Intemationalis
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undo much of the Administration’s policy initiatives on benefits for new Americans. The .-
Administration recognized this threat in 1995-96 by rejecting deeming for Medicaid in its
"own welfare proposals. '

Until recently, we had assumed that new legislation would be necessary to address
this problem. The attached analysis from the Center on Budget and Policy Priorities,
however, has persuaded me that your Department has the authority to address this problem
administratively. Specifically, the analysis focuses on section 402(b)(1) of the 1996 -welfare
law, which gives states the right tﬂmMﬂmm@QﬁMor legal
immigrants “[n]ot withstanding any other provision of law,” except the five-year bar on new

_entrants. The Center argues that this provision authorizes states to reject deeming 1n these - |.
programs, and that if a state does elect to deem sponsors’ income and resources, the TANF y
and Medicaid statutes give the state discretion to design their own deeming methodologies.

In this way, a state could, for example, reduce or eliminate the amount of information

. immigrants must obtain from their sponsors or set disregards high enough that deeming
would only apply where a sponsor clearly has the capacity to support or provide health care
coverage for an immigrant family.

Recognizing that reasonable minds could differ about this interpretation, we believe
that, as an i@o_r;a_n}_mgmr of policy, the Administration should adopt these mterpretations
to make deeming, and deeming methodologies, an option for states. Moreover, we believe it
is important for the Administration to inform states now that the Department will grant them
discretion in this area. As they complete activities for Y2K compliance, many states are
beginning to program their computers to handle applications from immigrants who éntered
the country after August, 1996, and have been covered by the five-year bar. (In addition,
they may already be dealing with small numbers of immigrant veterans and members of
veterans’ families, who are exempt from the five-year bar but potentially subject to
deeming.) Without guidance that deeming is optional, states will surely incorporate deeming
in their eligibility worker training and computer systerms, and, even if the Department
subsequently issues guidance that this is an option, may feel disinclined to change systems
once they have been established.

We and some of the other immigrant advocacy groups would appreciate the
opportunity to meet with you to discuss these issues. Tharik you very much for your
consideration.

Sincerely yours,

Sharon Daly . |
Vice President for Social Policy

Cc: Cecilia Munoz
Nancy Wisdo
Diana Aviv

Raul Yzagirre



ey VU T

01/06/00 THU 11:28 FAX 202 690 6562 _DHHS/ASPE/HSP

il CENTER ON BUDGET
42k AND POLICY PRIORITIES

July 21, 1998

STATE OPTIONS ON APPLYING SPONSOR DEEMING TO MEDICAID AND
ASSISTANCE PROVIDED UNDER THE TANF BLOCK GRANT

L introductlon
i ~ Three separate provisions of the 1996 welfare law,! as well as titles IV-A and XIX
of the Social Security Act,? govern legal immigrants’ eligibility for assistance under the
Temporary Assistance for Needy Families (TANF) block grant and Medicaid. '

. Sectlon 402(b)® provides that "a State is authorized to determine the
eligibility” of most legal immigrants for "designated federal programs,”
which are defined as TANP-funded assistance, Medicaid, and assistance
under the Social Services Block Grant (SSBG). -

. Section 403(a)* bars most legal immigrants newly entering the United
States on or after the date the welfare law was enacted from recelving
"federal means-tested public benefits" during their first five years in the

country.’

. Section 421(a)* provides for attributing a sponsor’s income and resources
to an immigrant “in determining the eligibility and amount of benefits of"
that immigrant under a federal means-tested public benefit if the immig-
rant entered the United States with a new affidavit of support form that
went into use December 19, 1997; this process is known as "sponsor

deeming.”

The interactions of these three provisions raise several important questions. For
example, a state may wish to use its authority under section 402(b) to provide benefits
to immigrants who would otherwise be disqualified under section 403(a)'s five-year bar

! PublicLaw No. 104193,

? 42US.C.§§ 401 o saq. and 1396 ef sey.
3 sUSC §16120b). |

¢ 8USLC.§1613(a)

3 sUSLC.§1631(a)

_ 820 First Streel, NE, Suito 510, Washingfon, DC 20002
Tel: 202-4U8-1080  Fax: 202-408-1056  cenier@conter.copp.org  hitp:/www.cbpp.org  HN0O26 -
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or section 421(a)'s sponsor deeming rules. Also, section 421(2) provides no guidance

for states as to how states are to go about deeming sponsors’ incomes and resources _
when determining immigrants’ eligibility and benefit levels under Medicaid, the TANF
block grant, or other programs. This paper addresses these questions. It concludes that
the law gives states substantial discretion in many, although not all, of these areas.

It should be noted that the question of whether sponsor deeming under section
421(a) is mandatory or optional in Medicaid and TANF will be important for asmall
pumber of immigrants almost immediately and a much larger group beginning in ap-.
proximately five years. The one group affected now will be immigrants who enter the.
United States for the first time now with the help of one of the new affldavits of sup-
port and who are active duty members of the U.S. armed forces, U.S. armed forces
veterans, or the spouses or dependent children of service members and veterans. These
very amall groups of immigrants are exempt from the five-year bar on benefits for new
entrants but are not exempt from sponsor deeming.” Other immigrants entering now
with the new affidavits of support will be subject to the five-year ban and will gener-
ally be unable to receive Medicaid or benefits provided with federal TANF funds until
late in the year 2002.* Thus, although it is necessary to decide what scope to give deem-
ing now so states can handle the occasional military-related immigrant applying for
benefits, these decisions will not begin to have significant effects for nearly five years.”

. Competing Policles of the Welfare Law’s Immigrants’ Title: Restricting
Eligibliity v. Expanding State Flexibliity '

As much as any section of the 1996 welfare law, the immigrants’ title represents
an attempt to balance the goals of reducing the availability of means-tested benefits and

¢ Deeming does not apply to SSBG in any event since deeming appliss only toa “federal means-tested
public benefit program” and HHS has determined that SSBG Is not such a program. 62 Fad. Reg. 45256
(August 26, 1997).

? Compare Pubs. L. 104-193, § 403(b)(2) (8 US.C. § 1613(b)(2)) (exempting military-related veterans
from the five-year ban) with id., § 421(b) (8 US.C. § 1631(b)) (providing an exemption from sponsor
deeming only for immigrants with credit for 40 quarters of work),

! New entrants can recelve emergency Medicaid during this period. Providing emergency Medicaid
to immigrants will not require states to decide on a palicy concerning sponsor deeming becsuse section
421(a) exempts emerpency Medlcald from sponsar deeming requirements. See Pub. L. 104-193, §§
421(s), 403(c)(2)XA) and 401(b)1XA) (8 US.C. §§ 1631(a), 1613{cXaXA) and 1611(b}1XA))-

9 Although tha first immigrants 1o arrive after the welfare law was signed will reach theendof .
section 403(a)'s Bve-year ban in about four years, none of these Immigrants will have entered with tha
new affidavits of support that section 421 establizhes, Only immigrants entering under the new
affidavits are subject (o spansor deeming under section 421(a)-

2



01706700 THU 11:29 FAA 20< 690 bobe vhnos/aorbh/s/nor

UG, -17, 99 (TUE) 16:09 CENTER ON BUDGET TbL: 202 UE JUDD r.uve/u1d

© expanded state flexibility. The legislative history of this title makes clear that Congress
desired to restrict immigrants’ eligibility for public benefits and strengthen sponsors’
responsibility for the cost of assistance provided to immigrants. But the immigrants’
title also reflects in numerous places the law’s general preference for allowing states to

make major policy decisions on eligibility for benefits they administer,

Congress sought to limit immigrants’ access to means-tested benefits in three
distinct ways: banning, deeming, and sponsor liability. ' '

s . Bans deny immigrants eligibility whether or not they had a sponscr able
to assist them — indeed, whether or not they had a sponsor at all. Under
the welfare law 25 enacted in August 1996, most legal immigrants were
banned from receiving 5SI and food stamps indefinitely, and new en-
trants were prohibited from receiving federal means-tested benefits for -
their first five years in the country. '

. Deeming counts the income and resources of sponsors and their spouses
as if they were available to the immigrant when the immigrant’s financial
eligibility for assistance is determined. Although in theory deeming ‘
would not deny assistance to an immigrant with a destitute sponsor, the
reporting and paperwork requirements necessary to implement deeming
have prevented the overwhelming majority of immigrants with sponsors
from receiving benefits to which deeming rules applied, making deeming
the practical equivalent of banning for most immigrants with living spon-

. sors. Because deeming requires eligibility workers to collect and process
information about the circumstances of both the immigrant's family and
the sponsor’s, some states have complained that it results in inordinate
administrative burdens. .

. Sponsor liability gives agencies that provide means-tested benefits to im-

" migrants the right to recover their costs from the sponsors of those immig-
rants.’® Although it does not dizectly affect immigrants’ eligibility, it does
give sponsors an incentive to assist immigrants. In practice, many immig-
rants’ advocates believe sponsors will place great pressure on immigrants .
not to apply for benefits for which they are eligible even when the spon-
sor is not offering an adequate alternative source of support.

" Pub. L. 104199, § 423(a), enacting Lmumigration and Nationality Act§ 213A(e) (8 US.C. § 1183a(a)
. . 3 . :
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All of the savings that the Congressional Budget Office "scored" from the immig-
rants’ title of the welfare law were attributable to bans.)! Nonetheless, the immigrant
title’s supporters placed considerable emphasis on the sponsor liability provisions of
the new law, arguing that sponsors as a matter of princple should be made responsible
for the cost of services to immigrants they helped bring to this country.

Congress made sponsors liable for the cost of all means-tested benefits received
by immigrants they helped to enter the United States virtually without exception. It
applied bans and deeming to programs more selectively, however, depending largely
bn the extent of federal funding for the program. Those programs with the greatest
federal financial role saw the strictest policies and the least state flexibility, while states
were given more discretion over programs in which they have greater financial respon-
sibility. In the SSI and food stamp programs, where benefit dollars are entirely feder-
al, Congress leaned toward restricting eligibility: these programs have broad prohibi-
tions on immigrants’ eligibility with little or no state discreion.? At the other end of
the continuum, Part B of the immigrants’ title in the welfare law gives states authority
to determine immigrants’ eligibility for state and local programs.’® Sponsors are made
liable for reimbursement of virtually all benefits provided to immigrants in state and
local means-tested programs, but section 422 does not require states to undertake com-
plicated deeming calculations in these programs.™ '

largely federal programs such as SSI and food stamps — far which Congress required
both bans and deeming — and purely state-funded programs, over which states have
full control. TANF and Medicaid accordingly received intermediate treatment: they are

! This Is in signiBicant part because the welfare law’s deeming and sponsor Liability provisions apply
anly to Immigrants entering the country with new afdavis of support. Those affidavits went into use
in December IM.hnheﬂwymbmmeuglbililybriwﬁgmnb entering in late 1997 will not end

until after the dose of the six-year budget "window” used to score the 1996 welfare law, which ran
through fiscsl year 2002, ' -

2 Even in the food stamp program, Congresa resdily approved blpuunnlleghhum In 1997 that
lowed states the Hexibility to purchase federal for distribution in food asslstance programs for legal
immigrants that are funded entirely with state _ . : L

™ Public Law 104-193, §8 411 and 412; 8 US.C. §§ 1621 and 1622

' 8USC.§1632. Also, as noted above, Congress expliclily permitted states to spend maintenance-
of-effort dollars asslsting immigrants who could not receive TANF-funded assistance becsuse of the
five-year ban.

4
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subject to the fivé-yéar ban on mv) entrants but otﬁérwik states have flexibility to
determine eligibility.

Whatever decisions the Administration, and the states, make about the scope -
and extent of deeming in TANF and Medicaid will have no effect on the sponsor liabil- -
ity provisions that made the law’s fundamental philosophical statement: even if the
effect of deeming is limited, with the result that a new entrant can receive benefits after
five years, the immigrant’s sponsor will nonetheless be liable to repay the cost of any
such benefits. In addition, no decision on deeming will affect the savings that CBO
gcored for the immigrants’ title during the law’s six-year budget window.

l..- The Scope of State Authority to Determine |rrimigrants‘ Eligiblitty for
' Medicald and Assistance Funded under TANF

Determining the interrelationship among sections 402(b), 403(a), and 421(a) is
complicated by the fact that each begins with the words "Notwithstanding any other
provision of law." Section 402(b) helps to resolve this issue by providing that states’
authority over immigrants’ eligibility for TANF-funded assistance and Medicaid is
limited by section 403(a)’s five-year bar. ¥ Section 402(b) does not, however, contain
any similar language subordinating states’ authority over immigrants’ eligibility for .
these programs to section 421(a)’s sponsor deemning procedures. This language in i
section 402(b) suggests that elthough states have no authority to disregard the five-year' | 5A

ban on new entrants receiving Medicaid and TANF-funded benefits, states’ authority
"determine the eligibility of an” immigrant does empower them either to apply or to
dispensewith sponsor deeming. -

- A contrary interpretation, requinng states to apply deeming to Medicaid and
TANF-funded benefits to these entrants, would raise legal problems. First, if section
402(b)’s authority for states to determine immigrants’ eligibility is limited by section
421(s) without explicit statutory language to that effect, then section 402(b)’s clause
subordinating the state’s authority to determine immigrants’ eligibility for TANF and
Medicaid benefits to section 403(a) would be unnecessary and redundant. If Congress
thought that section 421(a)’s “notwithstanding” clause was sufficient to override section
402(b), then the identical "notwithstanding” clause in section 403(a) would have the
same effect; in that event, no special mention of section 403 would be needed in section
402(b), and the clause that does 50 would have no legal effect. The Supreme Court has

_“ States may, of course, spend state funds asslsting immigrants subject to the five-ysar bin.
| 5
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held that "[i]t is our duty to give effect, if possible, to every clause and word of a
statute." .

This is particularly true in the case of statutory excepnons, such as the one sec-
tion 402(b) makes for section 403. The leading treatise on statutory construction notes
that “[w]here there is an express exception, it comprises the only limitation on the
operation of the statute and no other exceptions will be implied. An enumeration of
exceptions from the operation of a statute indicates that it should apply to all cases not
specifically enumerated."” Thus, the exception that Congress made to states’ discretion

when it wrote in the ﬁve-year ban in section 403 unplies that no further excepnon
hould be inferred.

In addition, a cardinal canon of statutory constmcﬂon is that the more specnﬁc
provision contrals.”® On the question of states’ authority to determine immigrants’
eligibility for Medicaid and TANF-funded benefits, section 402(b) is more specific than
section 421(a) since it governs only three programs (Medicaid, TANF, and SSBG) rather
than “any Pederal means-tested public benefits program,” as section 421(a) does.”’

¥ United States o. Mmsclu 348 US. 528, 538-39 (1955), quoting Inhabitants of Montclair Tp. v. Ramsdell,
107 US. 147, 152 (1881). Similarly, section 46.06 of Sutherland’s Statutory Construction notes thata

"statute should be construed so that effect is given to all its provisions, so that no put will be
inoperative or superfluous.”

V24 Singer, Sutherland’s Statutory Construction § 47.11, p. 165 (1952) (footnotes omitted). Simllarly,
the "enumeration of exclusions from the operation of s statute indicates that the statute should apply to
all cases not specifically excluded.” Jd., § 4723, p. 217 _

ez, 2.g., Ohlo Power Co. v. FERC, 954 F. 2d 779 (D.C. Cl. 1992); Aeron Marine Shipping Co. 0. U.S.,
695 P. 2d 567 (D.C. Ctr, 1982); EEOC v. Gifbarco, Inc., 615 F. 2d 985 (4th Cir. 1980).

¥ Thus, section 421(a) would require deeming in the S5 and food stamp programa for military-
related immigrants entering with the new affidavits of support since these programs are not covered by
section 402(b)’s granting of authority to states to determine Immigrants’ eligibility for TANF, Medicaid,
and SSBG. (Section 402(a)}(2)XC) exempts these immigrants from the general ban on eligibllity for SSI
and food stamps, but section 421(a) does not exempt them from deeming.) Section 421(a) also would
apply to federal funds expended for health insurance coverage under the new State Child Health
Insurance Program (CHIP) that the Balanced Budget Act of 1957 (BBA) establishes as a new title XX1 of
the Soclal Security Act. (Section 421(a) would not, however, apply in the same fashion to money :
provided under the BBA that states chose to spend on Medicaid expansions under section 2101(a){2) of
the CHIP statute. For CHIF funds applied to Medicaid expansion, HCPA guldance of October 10, 1997,
confirms that “applicable requirements of the Medicald law must be met” in lieu of those under CHIP.
Thus section 402(b)’s grant to states of authority to "determine the eligibility” of legal immigranis for
- Medicald would apply to children where Medicald coverags is supported with CHIP funds to the same
extent that it would apply to any other classes of Mndl:ald beneficiaries, In other words, SI?U could

eml:l:md )

h i
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Moreover, allowing states to dispense with sponsor deemiing does not vitiate section
421(a) with respect to these three programs: in any state that does not choose to over-
ride it, sponsor deeming would apply. -

Finally, giving states discretion in this area is consistent with the welfare law’s |
general approach. Sutherland notes that a "statute is passed as a whole and not in parts
or sections and is animated by one general purpose and intent. Consequently, each
part or section should be construed so as to produce a harmonious whole.® As dis-
cussed in part IT above, the consistent theme throughout the welfare law was to expand
states’ flexibility in determining eligibility for the programs they operate. For example,
the AFDC program was repealed and replaced with the TANF block grant; eligibility
for TANF-funded assistance is left largely up to the states,” Expanded state flexibility
is a theme that so permeates the structure and legislative history of the welfare law that
any ambiguity between sections 402(b) and 421(a) should be resolved in favor of states’
right to decide whether to undertake deeming® -

IV. State Discrstion to Design Deseming Rules

When states do apply sponsor deeming in determining eligibility for TANF and
Medicaid — either because the state chooses to do so or because it believes, contrary to-
the analysis set forth above, that section 421(a) compels deeming — several impartant
questions remain. Section 421(a) directs agencies providing federal means-tested pub-
lic benefits to count sponsors’ income and resources; it does not say how states are to do
this. In the absence of specific statutory direction, all such agencies would appear to
have substantial discreion. In the cases of TANF and Medicaid, however, state discre-
tion appears particularly broad. TANF has no federal income rules at all, and the

» (_continued)

decide whether to apply sponsor deeming to lhae children on Medicaid just as they could decide thia
mattet for other Medicaid beneBdaries.) .

‘Moreover, section 421(a) would apply to all other federal means-tested public benefits that
Congress may establish In the future. : _

® )4 Singer, Sutherland’s Statutory Consiruction § 45.05, p. 103 (1992) (footnote omitted).

T The welfare law expands states’ flexibility in sdministering other programs. Foe exampls, - |
numercus provisions of the food stamp title of the law creats new stats options.

2 g therland also notes that even where a statute expressly regulstes a governmenial entity, a
narrow interpretation is appropriate to assure respect for states’ sovereignty. 3 Singer, Sutheriand’s
Statutory Construction § 62.01, p. 205 (1992); see Langford v. United States, 101 US. 341 (1579).

7
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Medicaid statute gives states broad authorlty to implement methodologies for deter-
mmmg financial eligibility.

A. Deeming under the TANF Block Grant

TANF has no statutory definition of income or resources, States are free to adopt
their own policies, which can include substantial exclusions designed for ease of ad-
ministration or to serve other state policies. Connecticut’s TANF program, for example,
disregards all earned income up to. the federal poverty line. Many states exclude ve-
hicles from resource determinations out of recognition that households’ ability to secure
and retain employment often depends on access to reliable transpartation. States that
deém in TANF thus have broad discretion to establish their own exclusions, disreguds
and counting rules for sponsors’ income and resources. .

Section 417 of the statute authorizing TANF block grants underlines this point.
It provides that "[n]o officer or employee of the Federal Government may regulate the
conduct of States under this part. .. except to the extent expressly provided in this
part."® Nothing in the TANF statute authorizes federal regulation of states’ implemen-
tatien-of section 421(a)’s deeming provisions or imposes any penalties on states that
follow ane approach to déeming rather than another, ‘(Sisiillarly, nothing in law author-
izes the federal governmient to regulate states” implementation of a separate option that
the Balanced Budget Act crested under which states may apply deeming in TANF dur-
ing an immigrant’s first three years in the country for an immigrant who arrived with
one of the old, non-binding affidavits of support.*) Nor does anything in the welfare

B Sodal Security Act § 417;42 US.C. § 617, g5 added by Pub. L. 104-193, § 103(a)(1)-

# 7 USC. §2014{1). Section S505(e) of the Balanced Budget Act of 1997 gives states the option to
impase deeming in TANF on immigrants during their first three years In the United States i they
arrived with one of the affidavits of support that were in use priar to December 1997. Socisl Security
Act, § 408(f)(1): €2 US.C. § 608(f)1). Thi» provision contains some specific procedures for deeming but
does not suthorizs enforcement of the provisions by any federal agency (or confer upan any federal
agercy any regulatory authority related to how this provision of the Balanced Budget Act should be
implemented). As a result, states have broad discretion over how to interpret and implement this
provision. States that choase 10 apply deeming under section 421(a) o Immigrants with the new
affidavits of support could apply some or all of the same rules to those immigrants that the Balanced
Budget Act suthorizes for immigrants with the old affidavits.

The deeming option that the Balanced Budget Act establishes with regard to persons seeking
asgistance under TANF-funded programs primasrily affects immigrants who entered the country before
.. the welfare law was enacted, since almnst all immigrants who arrive on or aftar August 22, 1996, are
ineligible for TANF-funded assistance during their first Bve years here. By the time the five-year ban
has expired, the three-year deeming period lulhoﬂud under section 5505(e) of the Balanced Budget’:ct
(continued...)
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law’s immigrants’ title provide the federal government with regulatory authority i.r_\‘ _
this area. Therefore, interpretation and application of section 421(a) is committed to the
sole discretion of the states. A o .

This gives states that apply section 421(a) to programs supported with TANF
funds considerable flexibility to simplify the administration of sponsor deeming or to .
adopt disregards that minimize deeming’s impact on those immigrants a state believes
most need assistance. A state could certainly continue the deeming policy that existed
under the former AFDC statute or adopt the deeming procedures in section 5(i) of the
Food Stamp Act. Both of those laws disregard an amount of sponsors’ income and
resources equal to the programs’ eligibility limits to reflect the needs of the sponsors’
own families. States also could adopt their own disregards to avoid the burden of
deeming trivial sums to immigrants; deeming would then apply to the extent that the
amount of deemable income or resources exceeded such state-established thresholds.

States also could elect to limit deeming in cases where sponsors were refusing to
support the immigrants they helped enter the country until a support action could be
brought against the sponsor. This would assure that immigrants are not disqualified
‘because of the income and resources of a sponsor who is fajling to provide support.
Where a sponsor who has signed a new affidavit of support has the financial means to
help the immigrant he or she has sponsored but refuses to do so, the welfare law allows
states to sue for reimbursement of the cost of assistance provided to the immigrants. A"
state therefore could elect to focus primarily on the amounts a sponsor actually pro-
vides to an immigrant, deeming only limited types of additional income and resources,
and to sue the sponsor for the value of the assistance the state provided due to the lack
of adequate support by the sponsor. ' _

% (..continued) : . . '
will be long since over. Therefore, in states that select thia option, deeming will have largely ended by
August 21, 1999, when the last immigrants to enter before enactment of the welfare law reach thelr third
anniversary in this country. States then will have more than three years before the five-year han expires
for the first significant numbers of immigrants with the new afidavits of suppon that took effectin -
December 1997. This will give states plenty of time to adjust their deeming policies as they see At

% This option makes sound palicy sense only because the new affidavits of supportare legally
enforceable against spansors; otherwise sponsors could withdraw support and rely on the state to assiat -
the immigrants they helped to enter this country. Although technically an individual imumigrant as well -
a1 a state agency could sue to enfarce the affidavit of support, as 2 practical matter few immigrants will
have the resources necessary (0 prosecute such a suit successfully.

States accustomed to the pre-welfare law afidavits of suppart, which were no! enforceabls, may
wish to rethink their policies because of this important change and apply different deeming palicies
Rew entrants than they did to those arriving before the welfare law was enacted. For persans arriving

: o : (continued...)
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B. Desming undsr Medicald

Where a state applies sponsor deeming to its Medicaid program, deeming will
be part of the process of determining individuals’ incomes and resources. As such,
deeming will be subject to provisions of the Medicaid statute that govern the methodo-
logies that states may employ in determining financial eligibility. These include both
provisions that govern the eligibility determination process in general and those that
specify the relationship between methodologies for determining Medicaid eligibility
gnd those for determining financial eligibility for SSI and the former AFDC program. -

. Section 1902(a)(17) of the Medicaid statute provides general standards for calcu-
lating applicants’ and recipients’ incomes and resources. This section requires that all
Medicaid eligibility decisions be made under "reasonable standards.. .. for determining
eligibility for and the extent of medical assistance which . . . are consistent withthe °
objectives of {the Medicaid statute and] provide for reasonable evaluation of any such
income or resources . . . "3 To the extent that deeming is required in Medicaid, section
421(a) would override other provisions of section 1902(2)(17) that limit which third par-
ties’ income and resources can be considered in determining Medicaid eligibility.

These methodological provisions, however, would affect the manner in which deeming
is conducted rather than the fact of deeming itself. For example, a "reasonable stan-
dard" that is "consistent with the objectives of' Medicaid could disregard from spon-
sors’ income and resources an amount reflecting the needs of the sponsor and his or her
family, just as deeming rules always did in AFDC, SSI and food stamps.

Two other sections of the Medicaid statute require that in establishing Medicaid
eligibility criteria, states must apply methods no more restrictive than those that the SSI

» (..@Mud)
before December 1997 with the ald afidavits of support. the state could not establish a policy based on
suing sponsors for failure to provide support since the ald affidavits were not legally enforceable.

This does not mean that ellgibility workers would be required simulianeously to implament two
separate sets of deeming rules. Deeming under the former affidavits was limited to an immigrants’ Arst
three years in the country in the AFDC program and is similarly imited in TANF-funded programs if s
state elects to apply deeming in these programs to imunigrants with the old affidavits of support. . _
Persons entering the country before the new affidavits were implamented will be well beyond their first
three years in the country befora the Immigrants entering under the new affidavits complets their Bve-
year disqualification period. Thus, states can discard the formet deeming rules built around non-

* enforceable affidavits before implementing deeming procedures based on the new, enforceable
affidavits go into effect.

¥ Seclal Security Act § 1902(a)X(17)A) and (C); 42 US.C. § 1396a(2)X17XA) and (C).
| 10
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program and the former AFDC program applied? These provisions also give states
broad Aexibility to adopt more liberal methods in making Medicaid income and re- -
source determinations than those applied in SSI or the former AFDC program.

. Section 1502(r)(2) of the Medicaid statute® gives states broad flexibility in
establishing methodologies for determining financdal eligibility for most -
major Medicaid categories. (See box on page 13.) It permits states to
determine eligibility for any of these categories using methodologies that
are "less restrictive” than those applied in the SSI program or those ap-
plied in the state’s AFDC program on July 16, 1996. Section 1902(r)(2)
also prohibits states from applying more restrictive methodologies than
those employed in SSI or in the state’s former AFDC program as of July
16, 1996. Specifically, the state may not determine the incomes o re-
sources of elderly or disabled people in these categories under methodo-
logies that make any person worse off than he or she would under SSI
methodologies. Similarly, for children and pregnant women, the state
may not apply a methodology that is in any way more restrictive than
that in force in the state’s AFDC program on July 16, 1996.

. Section 1931(b)(2)(C)® contains language similar to that in section
1902(r)(2). Section 1931 provides Medicaid eligibility for families that
would have received Medicaid by virtue of receipt of AFDC under the old.
AFDC program rules, Families that meet the income, resource and other
eligibility requirements for the state’s AFDC program, as those require-
ments stood on July 16, 1996, are eligible for Medicaid whether or not
those familles receive assistance under the TANF block grant that re-
placed AFDC.® States may apply methodologies that differ from those
they applied in the AFDC program but only to the extent that those -
methodologies are "less restrictive than the methodologies used [in
AFDC] as of July 16, 1996." '

7 Section 421 contains no methodological instructians other than a requiremant that, where deeming
takes place, information on sponsars’ income and resources be updated with each reapplication. Thus
there is no conflict between saction 421 snd thesa two sections of the Madlicald statute, and section
421(a)’s "notwithstanding any other provision of law* proviso does not Invalidate these two provisions,

B 42 US.C. § 1396a(r)X2); sw 2 C-F.R. §§ 438.601(d), 435.6021c), 435.501, and 435.902.

» o USC. §139%6u-1BXINC:

2 gocial Security Act § 1931(a); 42 US.C. § 1396u-1(x)-

11
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These two sections of the welfare law give states that apply sponsor deeming to
new entrants under the Medicaid program broad discretion to liberalize income and re-
source deeming rules when evaluating the eligibility of sponsored immigrants under
virtually all major Medicaid eligibility categories. By prohibiting more restrictive
methodologies than those the state employed in its AFDC program on July 16, 1996,
these provisions suggest if a state applies deeming to immigrants who entered the
United States on or after August 22, 1996, and who have been here at least five years,
the state’s deeming rules must at least apply the same exclusions from deeming that the
AFDC program did on July 16, 1996, when determining the Medicaid eligibility of im-
migrant pregnant women, children, and families with children. AFDC rules in effect
on that date excluded from a sponsor’s income an amount equal to the state’s standard
of need for a family of the sponsar’s size plus an amount equal to the same work expen-
ses that AFDC recipients could claim™ Those rules also excluded $1,500 from spon-
sors’ countable resources and did not consider resources the AFDC program otherwise
did not count.® As noted, section 1931 generally disallows Medicaid eligibility rules
that are more restrictive than former AFDC rules, regardless of whether the state’s

current TANF eligibility rules are less generous in some respects than the former AFDC
rules were.

In addition, section 1902(r)(2) also appears to require a state that chooses to
apply deeming to elderly and disabled legal immigrants who arrived here on or after
August 22, 1996, and have been in the country for at least five years to determine the
eligibility of such immigrants applying the same disregards found in the SSI statute.”

A "Soclal Security Act § 415(bX1); 42 US.C. § 615(b)(1) (1996); s2¢ also 45 CFR. § 233.51 (1996). In pro-
viding this exclusion now, the state initially would apply the standard of nsed in effsct on July 16, 1996.
1f the state had taken the opton under section 1931(b)(2)(B) (42 US.C.§ 1396u-1(b)(2)XB)) to increass its

standard of need, ths new, higher standard would presumably be the amount the state would disregard,

This section of the AFDC siatute also exdluded amounts that the sponsor (or his or her spouse) '
paid to dependents living apart from them and any child support ar alimany payments. Social Security
Ac:l % gi(m{(nm and (IV): 42 U.S.C. § 615(b){1)(BXIID and (TV) (1996);45 CFR. § 233.51(bX1)(UXB)
an 1 ) _ :

2 gocial Security Act § 415(b)2); 42 US.C. § 615(b)(2) (1996); sex also 45 CP.R. § 233.51(bX2) (1996)-

3 5o Social Security Act § 1621; 42 US.C. § 1382): 20 C.F.R. § 416.1166a. This Issue is somewhat can-
fusing because two separate deeming requirements apply to SSI, one in its statute and the other in
section 421(s) of the welfare law. As discussed above, section 421(a) contains no methodologies. The
provision in the SSI statute does, however, provide a detsiled methadology, with an exclusion from the

"sponsor’s income of an amount equal to the federal SSI payment level for a family of the same size as the
sponsor’s family and a comparable exclusion fram the sponsor’s resources. Id., § 1621(b): 42USC.§
1382)(b). This methodology also excludes the income and resources of the sponsor of an immigrant who

12



U

01706700  THU 11:36 FAX 202 690 6562
G -F7 99(TUE) 16:13 CENTER ON BUDGET TLL: U qUB 1Ud0

DHHS/7ASPE/HSE

] V1L
r. \.Il'ilq\.!ljlu

Finally, these t"wo sections of the Medicaid law perinit stetes to apply methodol- |

ogies in making eligibility determinations under these categories that are less restrictive
than those under the state’s AFDC program of July 16, 1996, or those under SSI. This

could include a more generous exclusion from the sponsor’s income or resources than .

SSl provides or than the state’s AFDC program provided.
V. Conclusion

Different sections of the 1996 welfare law give states broad discretion to deter-
mine immigrants’ eligibility for TANF-funded benefits and Medicaid on the one hand
while providing for a five-year ban on new entrants and sponsor deeming in most
fedéral means-tested benefit programs on the other hand. States’ discretion does not
allow them to override the five-year ban, but a close reading of statute indicates that it
does allow them to decide whether or not to impose sponsor deeming. Regardless of

whether states count sponsors’ incomes and resources when determining immigrants’

eligibility, however, sponsors remain financially liable for any benefits. Pinally, where
states choose to impose sponsor deeming in TANF and Medicaid, the law gives them
broad discretion about what methodologies to follow in considering how to count
sponsors’ incomes and resources. '

% (...continued) _
became disabled after entering the United States. Id., § lﬂl(ml)} Q USLC. § 1382)F1).

13
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'MEDICAID CATEGORIES TO WHICH SECTION 1902(r{2) APPLIES

. Pregnant women and infants up to age one whose incomes do not exceed 133
percent of the poverty line (or, at the option of the state, a higher income limit)
and pregnant women who meet most of the requirements of their state’s AFDC
program as those rules existed on July 16, 19964

. Children aged one to five whose incomes do not exceed 133 percent of the
poverty line.®

e«  Children under agé 19 whose family'§ income does not exceed the federal
poverty ling, and children born after September 30, 1983, whose family meets
s the income and resource requirements of the state’s AFDC program as those
requirements existed on July 16, 1996.%
" Qualified Medicare Beneficiaries (QMBs).”

. Most optional categories of Medicaid beneficiaries.™

M 5p Social Security Act §§ 2902(a)(10{iXAXTD) and (IV), 1902(3), 1905(n)(1), and 1931(a); 42 US.C. §§
1396a(a)(10)(AXIXTID and (IV), 1396a(T), 1396&d(nX1), and 1396u-1(a). Although the law nominally Limits
the income standard for these women and children to 185 percent of the poverty line, in practice some
states have applied section 1902(r)X2) to raise the effective income limit above that level. Pregnant
women who seek to qualify based on the rules of the state’s AFDC program as it existed in 1996 can
qualify under the rules that AFDC applied to unemployed parents (AFDC-UP) even if their state did not
have such a program that would have applied to them in 1996. These women's eligibllity is determined
as if the children they are carrying were bomn and living with them. Under section 1931 of the Social |
Security Act, states can liberalize the finandal rules applied in making these determinations beyond the

old AFDClevels. This category, however, is now rarely used because 133 percent of the poverty lineise
maore liberal standard. ' .

35 *Ser Social Security Act §§ 1902(a)}(10XAXIXVT) and 1902(1); 42 US.C. §8 1396a(aX10XAXIXV]) and '
1396a(l). Same states have applied saction 1902(r)X2) to raiss the effective incomns limit for these children
above 133 percent of poverty. )

% Ser Soclal Security Act §§ 1902(a)10)(A)(1XTH) and (VIN), 1902(1), 1905(n}2), and 1931(a); 42 US.C.
6§ 13963(a)(10(A))(1XII) and (VII), 1396a(l), 1396d(n)(2), and 1396u-1(a). Some states have applied sec-
tion 1502(z)(2) to raise the effective income limit for these children above the poverty line.

The Income and resource standards in effect in siates’ former AFDC programs on July 16, 1996,
are used 1o determine eligibility for a steadily shrinking number of older children. This Is true for two
reasons. Pirst, with each passing year, the propartion of poor children under age 19 whowerzbom'
after September 30, 1983, increases; these children are covered under Medicaid eligibllity categories that
apply regardless of whether their family’s incame 1s below the state’s AFDC standards in effect on July
16. 1996. Second, a growing numbe of states are acting to accelerste the phase-In of Medicaid eligibility
for alder children and to cover immediately all children with incames below the poverty line, including
older teenags children. _

¥ g Social Security Act §§ 1905(p); 42 US.C. § 1396d(p). A Qualified Medicare Beneficlary is an
elderly or disabled person whose income does not excead the federal poverty line, States must pay
premiums and deductibles for Medicare on behalf of QMBs but need not provide sny further Medicaid
coverage for these individuals. ’ '

® Ser Soclal Securlly Act § 1902(aX10XA)(L) and (CYAXII), 1902(F), and 1905(a); 42 US.C. § 1396a(a)
(10)(A)(1§) and (C)GXII), 1396a(f), and 1396d(a). These categories include the medically needy, certain
elderly and disabled pecple in "209(b)" siates, and various groups whose incomes and resolrces aTe near
or below those in the state’s AFDC plan as of July 16, 1996. See id., § 1931(a); 42 USL. § 1396u-1(a)




01/96/90 THU 11:38 FAX 202 690 bobs onno/ Asrn/nor

DEPARTMENT OF HEALTH HUMAN?DY KV ICEY
_ Health Care Financing Administral '

Center for Medicaid and State Operations
7500 Security Boulevard
Baltimore, MD 21244-1850

JUN 10 188

Dear State Medicaid Director:

Tbepu:posc'ofﬂﬁsleneriatom-keyouswueofmmtowpmviﬁomMaAhthemml
Imnﬁgaﬁonkztbrmandlmmignn!kuponsibiﬁtymd 1996 (P.L. 104-208) and described in
interim regulations publ'uhedbythehnmimﬁon and Naturalization Service (INS) on October 20,
1997. lnbﬂef,tldSprovisionmhmhuSmsmrmﬁominmﬁm'zpoMtbe '
upreimbursed costs of Medicaid benefits paid on behalf of certain immigrants.
Tﬁslmmfomsymdthaepmﬁﬁommdupldmwrdnﬁonsﬁpmownﬂum
sponsors of aliens and jcaid recoveries. Formsonldesmbedbe!ow,ﬂnmlauhmeinthis_ -
_latuwmhwcaﬁmitedimplﬁbnMediaid. Nonethelus.wefehSmesshouldbellmedwthe
impliaﬁonsof.thismwhw_ _ _

ﬁ-omthehnmiynnluhemseha.uducnbdinourlenerofbecanber 17, 1997 to you. (We
hlveendoudaaopyofﬂntlmﬁ:ryourinfonnlﬁnn). Thsonlydrmm\mdnwhkhyou
may sdmmovufmlegiﬁmn.ewmrdndwxmnﬁmuetho&

obligiﬁonundu'immiylﬁonhwtopay. The prohibitions duci'l‘bedincur'arliﬂ'lmerrelneto
mowuiuﬁomdwmmmanldmfawm:ﬁutheyora&mﬂymbc '

Ma:phhedinﬁwonobq'm. 1997intuimm5mle.th'newpmvisiomm=&‘ocﬁveﬁ:r

irnm whoﬁleyvithdnms”ornﬁanmbuw,ww.ﬁorminmimvia.fm
aduﬁsdonumhnnﬁpam.orfornd'pmnmﬂfmmAwhomnpplyingu:n)mimmdide .
relative,b)afmlily-basadimmigrml,orc)mﬂﬂploynwﬂ-buedinmip‘lnt.mdwho.inordeto
beadnﬁsn’ble.utreqlﬁredtohlveuponmwhnsignanaﬁdxvitofmpponundu'secﬁonzn.l\
of the INS Act. Smawiﬂbeabletoobtninmfonmﬁonnbunsponwnlﬂpﬁomthems.

Mdgﬂngwchmmuspomwtopoﬁdeﬁnuﬁdmppnmhhmimm
dwwm?dmbunemyagendu wlﬁ:hprwldenwﬁestedwbﬁcbmeﬁtl(e.g.. Medicaid)
to a sponsored immigrant. Aﬁa'theSmesppliuthuponsot-to—nlimdeuningaituil. should the
sponsored immigrant obninanyMndiuidbawﬁh.theagencymywethelpomthedullor
SntewmwrwovumyumdmbWudMedicddwmforthmbeneﬁb.mfnrmm
services which are excluded from recovery. Procedural req;ﬂremﬁmmnyoumstfonovtin
doingﬂailmmmﬁ:llyducm:edinﬂw()aoberzo. 1997 INS nule.
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Page 2 - State Medicaid Directors '

We beli that!b'unpldonMdiaidwmﬂdbelimitedfofthrnrea?Dlﬂ. First, most persons
ﬁﬁ:gfo:w.dnﬁsdonuanimmimonor;ﬁ.ertheeﬂ’acﬁvedateoft.hunewmlembnwdﬁom
receiving non-emeTRENCY Medicaid services for five years under section 403(a) of the Pu:nyll
Raponﬁbiﬁty-ndWorKOP . Reconciliation Act of 1996 (PRWORA). Therefore, in mOR -

meuthaeshmddbenbMediaid apmdimmtomovermtheﬁrnphca

Trird, even when the five ban is not st issue, States will be 7ex rib
mé&mdmwmmmmmtzuh@mfaw The sponsor-
to-nliendeanin;nﬂcwnﬂmsfornlongnthespongqrwobhgdundumSndaw ;
mppominmoaasuunﬁltheimmisrmbeqomanuw} Aupnnte_S'MDla:erisbung
developed and will be issued soof 10 €XP : +he HCEA policy to be applied when 8

alien is subject to the deeming of the sponsor income and resources.

If you have any questions about this issue, you can contact either Mirk Ross on (410) 786-5855,
ot Robert Tomlinson on (410) 786-4463. :

Qy, | | T .
Sl.lly . Richardson .
e for Medicaid and State Operations .



WAI$ Document Retrieval

01{06/00 THU 11:39 FAX 202 690 6562 : DRHS/7ASFE/HOY

e

significant economic impact on the Federal Government in excess of $100
million.. .

Under provisions included in the Personal Reésporisibility and Work
Opportunity Reconciliation Act of 1996, most immigrants are barred from
receiving SSI benefits and food stamps until they become U.S. citizens
or can be credited with 40 quarters of work. This restriction applies
to most newly arriving immigrants, -and to any aliens who were already
admitted as immigrants, but whose eligibility for benefits was not
preserved under the Balanced Budget Act of 1997, Public Law 105-33.
Most immigrants are also barred from most other Federal means-tested
public benefits for their first 5 years in the United States. Veterans
and persons on active duty in the U.S. military, their spouses and
dependent children and their unremarried surviving spouses are exempt
from the 5-year ban. Refugees, asylees, aliens whose deportation cr
removal is being withheld, immigrants who are Cuban-Haitian entrants
and certain Amerasian immigrants are also exempt. American Indians born
in Canada referred to in section 289 of the Act are exempt from the 5-
year ban with respect to §S1 and Medicaid benefits only. The number of
newly admitted permanent residents in these categories who are subject
to the affidavit of support requirement in section 213A of the Act is
small.

This regulation implements provisions of the Personal
Responsibility Act and the Illegal Immigration Reform and Immigrant
Responsibility BAct of 1996 which require that all family-based and
certain employment-based immigrants be sponsored through legally
enforceable affidavits of support. If a sponsored immigrant applies for

Federal means-tested public benefits, all of the income and resources

of the sponsor and the sponsor's spouse will be deemed Lo be available
o immi i ini igibili for the benefit.
In most cases this would make the sponsored immigrant ineligl
the benefit sought. Affidavits of support will be enforceable against

sponsors by any agency providing Federal, State, or local means-tested
benefits, with certain

([Page 54351]]

exceptions (notably emergency medical care, disaster relief, school
lunches, foster care, student loans, and Head Start benefits) to
sponsored immigrants until the sponsored immigrants become U.S.
citizens or can be credited with 40 quarters of work.

Significant savings due to deeming of the income and resources of
sponsors and their spouses to sponsored immigrants will accrue only
after the fifth anniversary of welfare and illegal'immiqration reform
implementation. Before that time, savings would be minimal since very
few new immigrants would be exempt from the bar to receiving benefits,
and only a small fraction of that group would be expected to apply for
Federal means-tested benefits, resulting in the deeming of sponsors'
income and resources. '

Estimates of cost savings due to the deeming of sponsors' incomes
to immigrants who seek benefits made in early 1996 during consideration
of illegal immigration reform legislation are not applicable because
they could not take into account the enactment of welfare reform in
August 1996 which preempted the impacts of sponsor deeming by making
most permanent resident aliens, with or without sponsors, ineligible
for Federal means-tested public benefits for 5 years, and potentially
longer for SSI and food stamps.

Because of the 5-year ban on immigrant access to means-tested
public benefits, the Congressional Budget Office has projected that
savings due to the deeming of sponsor's income will not begin to be
realized until the first immigrants who arrived after the enactment of
welfare reform are no longer subject to the 5-year ban. According to
the Congressional Budget Office, the greatest savings to the Federal
Government will be realized in the Medicaid program since most
permanent residents will remain ineligible for SSI and food stamp
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