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Mr. LEAHY. Mr. President, I wish to call attention to a growing national crisis in the adminislralion of 
capital punishment. People of good conscience can and will disagree on the morality of the death 
penalty. But I am confident that we should all be able to agree that a system that may sentence one 
innocent person to death for every seven it executes has no place in a civilized society, much less in 21 si 
century America. But that is what the American system of capital punishment has done for the last 24 
years.

A total of 610 people have been executed since the reinstatement of capital punisliment in 1976. During 
the same time, according to the Death Penalty Information Center, 85 people have been found innocent 
and were released from death row. These are not reversals of sentences, or even convictions on technical 
legal grounds; these are people whose convictions have been overturned after years of confinement on 
death row because it was discovered they were not guilty. Even though in some instances they came 
within hours of being executed, it was eventually determined that, whoops, we made a mistake; we have 
the wrong person.

What does this mean? It means that for every seven executions, one person has been wrongly convicted. 
It means that we could have more than three innocent people sentenced to death each year. The 
phenomenon is not confined to just a few States; the many exonerations since 1976 span more than 20 
different

States. And of those who are found innocent--not released because of a technicality, but actually found 
innocent—what is the average time they spent on death row, knowing they could be executed at any 
time? What is the average time they spent on death row before somebody said, we have the wrong 
person? Seven and a half years.

This would be disturbing enough if the eventual exonerations of these death row inmates were the 
product of reliable and consistent checks in our legal system, if we could say as Americans, all right, you 
may spend 7 1/2 years on death row, but at least you have the comfort of knowing that we are going to 
find out you are innocent before we execute you. It might be comprehensible, though not acceptable, if 
we as a society lacked effective and relatively inexpensive means to make capital punishment more 
reliable. But many of the exonerated owe their lives to fortuity and private heroism, having been denied 
commonsense procedural rights and inexpensive modem scientific testing opportunities-leaving open 
the very real possibility that there have been a number of innocent people executed over the last few 
decades who were not so fortunate.

Let me give you a case. Randall Dale Adams. Here is a man who might have been routinely executed 
had his case not attracted the attention of a filmmaker, Earl Morris. His movie, 'The Thin Blue Line,' 
shredded the prosecution's case and cast a national spotlight on Adams' innocence.

Consider the case of Anthony Porter. Porter spent 16 years on death row. That is more years than most 
Members of the Senate have served. He spent 16 years on death row. He came within 48 hours of being 
executed in 1998, but he was cleared the following year. Was he cleared by the State? No. He was 
cleared by a class of undergraduate journalism students at Northwestern University, who took on his 
case as a class project. That got him out. Then the State acknowledged that it had the wrong person, that 
Porter had been innocent all along. He came within 48 hours of being executed, and he w'ould have been 
executed had not this journalism class decided to investigate his case instead of doing something else. 
Now consider the cases of the unknown and the unlucky, about whom we may never hear.
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Last year, former Florida Supreme Court Justice Gerald Kogan said he had 'no question' that 'we 
certainly have, in the past, executed ... people who either didn't fit the criteria for execution in the Stale 
of Florida, or who, in fact, were, factually, not guilty of the crime for which they have been executed.'
This is not some pie-in-the-sky theory. Justice Kogan was a homicide detective and a prosecutor before 
eventually rising to Chief Justice.

This crisis has led the American Bar Association and a growing number of State legislators to call for a 
moratorium on executions until the death penalty can be administered with less risk to the innocent. This 
week, the Republican Governor of Illinois, George Ryan, announced he plans to block executions in that 
State until an inquiry has been conducted into why more death row inmates have been exonerated than 
executed since 1977 when Illinois reinstated capital punishment. Think of that. More death row inmates 
exonerated than executed.

Governor Ryan is someone who supports the death penalty. But I agree with him in bringing this halt.
He said: 'There is a flaw in the system, without question, and it needs to be studied.' The Governor is 
absolutely right. I rise to bring to this body the debate over how we as a nation can begin to reduce the 
risk of killing the innocent.

I hope that nobody of good faith--whether they are for or against the death penalty-will deny the 
existence of a serious crisis. Sentencing innocent women and men to death anywhere in our country 
shatters America's image in the international community. At the very least, it undermines our leadership 
in the struggle for human rights. But, more importantly, the individual and collective conscience of 
decent Americans is deeply offended and the faith in the working of our criminal justice system is 
severely damaged. So the question we should debate is. What should be done?

Some will be tempted to rely on the States. The U.S. Supreme Court often defers to the laboratory oi' 
the States' to figure out how to protect criminal defendants. After 24 years, let's take a look at that lab 
report.

As I already mentioned, Illinois has now had more inmates released from death row than executed since 
the death penalty was reinstated. There have been 12 executions, and 13 times they have said; Whoops, 
sorry. Don't pull the switch. We have the wrong person. This has happened four times in the last year 
alone.

In Texas, the State that leads the Nation in executions, courts have upheld death sentences in at least 
three cases in which the defense lawyers slept through substantial portions of the trial. The Texas courts 
said that the defendants in these cases had adequate counsel. Adequate counsel? Would any one of us if 
we were in a taxicab say we had an adequate driver who was asleep at the wheel? What we are saying is 
with a person's life at stake the defense lawyer slept through the trial, and the Texas courts say that is 
pretty adequate.

Meanwhile, in the past few years, the States have followed the Federal lead in expanding their defective 
capital punishment systems, curtailing appeal and habeas corpus rights, and slashing funding for 
indigent defense services. The crisis can only get worse.

The States have had decades to fix their capital punishment systems, yet the best they have managed is a 
system fraught with arbitrariness and error-a system where innocent people are sentenced to death on a 
regular basis, and it is left not to the courts, not to the States, not to the Federal Government, but to 
filmmakers and college undergraduates to correct the mistakes. History shows that we cannot rely on 
local politics to implement our national conscience on such fundamental points as the execution of the 
innocent.

What about the Supreme Court? In a 1993 case, it could not even make up its mind whether the 
execution of an innocent person would be unconstitutional. Do a referendum on that one throughout the 
Nation. Ask people in this Nation of a quarter billion people whether they think executing an innocent 
person should be considered constitutional or unconstitutional. Most in this country have no doubt that it 
would be unconstitutional, but that really does not matter: executing an innocent person is abhorrent-it
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is morally wrong. Whether you support the death penalty or not, executing an innocent person is wrong, 
and we in this body have the moral duty to express and implement America's conscience. We should be 
the Nation's conscience. The buck should stop in this Chamber where it always stops in times of national 
crisis.

How do we begin to stem the crisis? I have been posing this question to experts across the country for 
nearly a year. There is a lot of consensus over what must be done. In the next few weeks, 1 will introduce 
legislation that will address some of the most urgent problems in the administration of capital 
punishment.

Two problems in particular require our immediate attention. First, we need to ensure that defendants in 
capital cases receive competent legal representation at every stage in their case. Second, we have to 
guarantee an effective forum for death row inmates who may be able to prove their innocence.

In our adversarial system of justice, effective assistance of counsel is essential to the fair administration 
of justice. It is the principal bulwark against wrongful conviction.

I know this from my own experience as a prosecutor. It is the best way to reduce the risk that a trial will 
be infected by constitutional error, resulting in reversal, retrial, cost, delay, and repeated ordeals for the 
victim's family. Most prosecutors will tell you they would much prefer to have good counsel on the 
other side because there is less apt to be mistakes, there is less apt to be reversible error, and there is far 
more of a chance that you end up with the right decision.

Most defendants who face capital charges are represented by court-appointed lawyers. Unfortunately, the 
manner in which defense latvyers are selected and compensated in death penalty cases frequently fails to 
protect the defendant's rights. Some States relegate these cases to grossly unqualified lawyers willing to 
settle for meager fees. WTiile the Federal Government pays defense counsel $125 an hour for death 
penalty work, the hourly rate in many States is $50 or less, and some States place an arbitrary and 
usually unrealistically low cap on the total amount a court-appointed attorney can bill.

New York recently slashed pay for counsel in capital cases by as much as 50 percent. They might say 
they are getting their money's worth if they cut out all the money for defense counsel. The conviction 
rate is probably going to shoot up. Let me tell you what else will go up—the number of innocent people 
who will be put to death.

Congress has done its part to make a bad situation worse. In 1996, Congress defunded the death penalty 
resource centers. This has sharply increased the chances that irmocent persons will be executed.

You get what you pay for. Those who are on death row have found their lives placed in the hands of 
lawyers who are drunk during the trial-in some instances, lawyers who never bothered to meet their 
client before the trial; lawyers who never bothered to read the State death penalty statute; lawyers who 
were just out of law school and never handled a criminal case; and lawyers who were literally asleep on 
the job.

Even some of our best lawyers, diligent, experienced litigators, can do little when they lack funds for 
investigators, experts, or scientific testing that could establish their client's irmocence. Attorneys 
appointed to represent capital defendants often cannot recoup even their out-of-pocket expenses. They 
are effectively required to work at minimum wag or below while funding their client's defense out of 
their own pockets.

Although the States are required to provide criminal defendants with qualified legal counsel, those who 
have been saved from death row and found innocent were often convicted because of attorney error.
They might not have had postconviction review because their lawyer failed to meet a filing deadline. An 
attorney misses a deadline by even 1 day, and his death row client may pay the price with his life.

Let me be clear what I am talking about. I am not suggesting that there is a universal right to .lohnnic 
Cochran's services. The O.J. Simpson case has absolutely nothing to do with the typical capital case, in
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which one or possibly two underfunded and underprepared lawyers try to cobble together a defense with 
little or no scientific or expert evidence and the whole process takes less than a week, d'hese are two 
extremes. You go from the Simpson case, where the judge let the whole thing get out of control and we 
had a year-long spectacle, to the typical death penalty case which

is rushed through without preparation in a matter of days. Somewhere there must be a middle ground.

Let me give three examples of some of the worst things that have happened-but not untypical.

Ronald Keith Williamson. In 1997, a Federal appeals court overturned Williamson's conviction on the 
basis of ineffectiveness of counsel. The court noted that the lawyer, who had been paid a total of $3,200 
for the defense, had failed to investigate and present a fact to the jury. What was that fact? Somebody 
else confessed to the crime. If I were the defense attorney, I think one of the things that 1 would want to 
bring to the jury is the fact that somebody else confessed to the crime; Williamson's lawyer did not 
bother. Then, two years after the appeals court decision, DNA testing ruled out Williamson as the killer 
and implicated another man-a convicted kidnapper who had testified against Williamson at trial. Of 
course, he did. He is the one who committed the crime.

Let's next consider George McFarland. According to the Texas Court of Criminal Appeals, McFarland's 
lawyer slept through much of his 1992 trial. He objected to hardly anything the prosecution did. Here is 
how the Houston Chronicle described what happened as McFarland stood on trial for his life. This is not 
for shoplifting. He is on trial for his life.

Let me quote from the Houston Chronicle:

[Page: S199]

Seated beside his client. . . defense attorney John Berm spent much of Thursday afternoon's trial in 
apparent deep sleep. His mouth kept falling open and his head lolled back on his shoulders, and then he 
awakened just long enough to catch himself and sit upright. Then it happened again. And again. And 
again.

Every time he opened his eyes, a different prosecution witness was on the stand describing another 
aspect of the Nov. 19, 1991, arrest of George McFarland in the robbery-killing of grocer Kenneth Kwan.

When state District Judge Doug Shaver finally called a recess, Benn was asked if he truly had fallen 
asleep during a capital murder trial. 'It's boring,' the 72-year-old longtime Houston lawyer explained. . . . 
Court observers said Benn seems to have slept his way through virtually the entire trial.

Unfortunately for McFarland, Texas' highest criminal court, several of whose members were coming up 
for reelection, concluded that this constituted effective criminal representation.

I guess they felt because the lawyer was in the courtroom, even though sound asleep, that would be 
effective representation. If you read the decision they probably would have ruled the same way if he had 
been at home sound asleep, so long as he had been appointed at some time.

McFarland is still on death row for a murder he insists he did not commit, on the basis of evidence 
widely reported by independent observers to be weak.

Then we have Reginald Powell, a borderline mentally retarded man who was 18 at the time of the crime. 
Mr. Powell was eventually executed. Why? Because he accepted his lawyer's advice to reject a plea 
bargain that would have saved his life.

There were a number of attorney errors at the trial. The advice he received seems to be very bad advice. 
Some may feel this advice, the advice given to this 18-year-old mentally retarded man, was affected by 
the flagrantly unprofessional conduct of the attorney, a woman twice Powell's age, who conducted a 
secret jailhouse sexual relationship with him during the trial. Despite this obvious attorney conflict of
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interest, Powell's execution went ahead in Missouri a year ago.

I ask each Member of the Senate when you go home tonight, or when you talk to your constituents, and 
when you consider the bill I will be introducing, to remember these cases and consult your conscience to 
ask whether these examples represent the best of 21st century American justice.

The Judge who presided over McFarland's trial summed up the Texas court's view of the law quite 
accurately when he reasoned that, while the Constitution requires a defendant to be represented by a 
lawyer, it 'doesn't say the lawyer has to be awake.' If your conscience says otherv'ise, maybe we ought 
to do something.

My proposal rests on a simple premise; States that choose to impose capital punishment must be 
prepared to foot the bill. They should not be permitted to tip the scales of justice by denying capital 
defendants competent legal services. We have to do everything we can to ensure the States are meeting 
their constitutional obligations with respect to capital representation.

Can miscarriages of justice happen when defendants receive adequate representation? Yes, they can still 
happen. So I think it is critical to ensure that death row inmates have a meaningful opportumty-not a 
fanciful opportunity but a meaningful opportunity—to raise claims of innocence based on newly 
discovered evidence, especially if it is evidence that is derived from scientific tests not available at the 
time of the trial.

Perhaps more than any other development, improvements in DNA testing have exposed the fallibility of 
the legal system. In the last decades, scores of wrongfully convicted people have been released from 
prison-including many from death row-after DNA testing proved they could not have committed the 
crimes for which they were convicted. In some cases the same DNA testing that vindicated the innocent 
helped catch the guilty.

Most recently, DNA testing exonerated Ronald Jones. He spent close to 8 years on death row for a 1985 
rape and murder that he did not commit. Illinois prosecutors dropped the charges against Jones on May 
18, 1999, after DNA evidence from the crime scene excluded him as a possible suspect.

It was also DNA testing that eventually saved Ronald Keith Williamson's life, as I discussed earlier. He 
spent 12 years as an irmocent man on Oklahoma's death row.

Can you imagine how any one of us would feel, day after day for 12 years, never knowing if we were 
just a few hours or a few days from execution, locked up on death row for a crime we did not commit?

Some of the major hurdles to postconviction DNA testing are

laws prohibiting introduction of new evidence-laws that have tightened as death penalty supporters 
have tried to speed executions by limiting appeals. Only two States, New York and Illinois, require the 
opportunity for inmates to require DNA testing where it could result in new evidence of innocence. 
Elsewhere, inmates may try to get DNA evidence for years, only to be shut out by courts and 
prosecutors.

What possible reason could there be to deny inmates the opportunity to prove their innocence-and 
perhaps even help identify the real culprits-through new technologies? DNA testing is relatively 
inexpensive. But no matter what it costs, it is a tiny price to pay to make sure you have the right person.

The National Commission on the Future of DNA Evidence, a Federal panel established by the Justice 
Department and comprised of law enforcement, judicial, and scientific experts, issued a report last year 
urging prosecutors to consent to postconviction DNA testing, or retesting, in appropriate cases, 
especially if the results could exonerate the defendant.

In 1994, we set up a funding program to improve the quality and availability of DNA analysis for law 
enforcement identification purposes. The Justice Department has handed out tens of millions of dollars
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to States under this program. Last year alone, we appropriated another $30 million for DN A-related 
grants to States. That is an appropriate use of Federal funds. But we should not pass up the promise of 
truth and justice for both sides of our adversarial system that DNA evidence holds out. We at least ought 
to require that both sides have it available.

By reexamining capital punishment in light of recent exonerations, we can reduce the risk that people 
will be executed for crimes they did not commit and increase the probability that the guilty will be 
brought to Justice. We can also help to make sure the death penalty is not imposed out of ignorance or 
prejudice.

I learned, first as a defense attorney and then as a prosecutor, that the pursuit of justice obliges us not 
only to convict the guilty, but also to exonerate the wrongly accused and convicted. That obligation is all 
the more urgent when the death penalty is involved.

Let's not have the situation where, today in America, it is better to be rich and guilty than poor and 
innocent. That is not equal justice. That is not what our country stands for.

I was proud to be a defense attorney. I was very proud to be a prosecutor. I have often said it was 
probably the best job I ever had. But there was one thought I always had every day that I was a 
prosecutor. I would look at the evidence over and over again and I would ask myself, not can 1 get a 
conviction on this charge, but will I be convicting the right person. I had cases where 1 knew I could get 
a conviction, but I believed we had the wrong person, and 1 would not bring the charge. 1 think most 
prosecutors feel that way. But sometimes in the passion of a highly publicized, hon endous murder, we 
can move too fast.

I urge Senators on both sides of the aisle, both those who support the death penalty and those who 
oppose it, to join in seeking ways to reduce the risk of mistaken executions.

Mr. President, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk will call the roll.

The assistant legislative clerk proceeded to call the roll.

[Page: S200]

Mr. SMITH of New Hampshire. Mr. President, I ask unanimous consent that the order for the quorum 
call be rescinded.

The PRESIDING OFFICER. Without objection, it is so ordered.

END
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INNOCENCE PROTECTION ACT OF 2000

SECTION-BY-SECTION SUMMARY
OVERVIEW

The Innocence Protection Act of 2000 is a comprehensive package of criminal justice reforms aimed at 
reducing the risk that innocent persons may be executed. Most urgently, the bill would (1) ensure that 
convicted offenders are afforded an opportunity to prove their innocence through DNA testing; (2) help 
States to provide competent legal services at every stage of a death penalty prosecution; (3) enable those 
who can prove their innocence to recover some measure of compensation for their unjust incarceration; 
and (4) provide the public with more reliable and detailed information regarding the administration of the 
nation=s capital punishment laws.

TITLE ICEXONERATING THE INNOCENT 

THROUGH FEDERAL POST-CONVICTION REVIEW

Sec. 101. Findings and purposes. Legislative findings and purposes in support of this title.

Sec. 102. DNA testing in Federal criminal justice system. Establishes rules and procedures governing 
applications for DNA testing by convicted offenders in the Federal system. An applicant must allege that 
evidence to be tested (1) is related to the investigation or prosecution that resulted in the applicant=s 
conviction; (2) is in the government=s actual or constructive possession; and (3) was not previously 
subjected to DNA testing, or to the form of DNA testing now requested. The court may, in its discretion, 
appoint counsel for an indigent applicant.

Because access to DNA testing is of no value unless evidence containing DNA has been preserved, this 
section also prohibits the government from destroying any biological material in a criminal case'while any 
person remains incarcerated in connection with that case, unless such person is notified of the 
government=s intent to destroy the material, and afforded at least 90 days to request DNA testing under this
title.

Sec. 103. DNA testing in State criminal justice system. Conditions receipt of Federal grants for 
DNA-related programs on an assurance that the State will adopt adequate procedures for preserving 
biological material and making DNA testing available to its inmates.

Sec. 104. Prohibition pursuant to section 5 of the 14*^ amendment. Prohibits States from (1) denying 
requests for DNA testing that could produce new exculpatory evidence, or (2) denying inmates a 
meaningful opportunity to prove their innocence using the results of DNA testing. Creates an authority to 
sue for declaratory or injunctive relief to enforce these prohibitions.

Sec. 105. Severability. Provides that if any provision of this title or.any amendment made by this title is
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held to be unconstitutional, the remainder of the provisions and amendments shall not be affected.

TITLE IICENSURING COMPETENT LEGAL SERVICES IN CAPITAL CASES_

Sec. 201. Amendments to Byrne grant programs. Conditions Federal funding under the Byrne grant 
programs - when such funding equals or exceeds an amount that is $50 million greater than the amount 
appropriated for such programs in FY2000 - on certification that the State has established and maintains an 
Aeffective system® for providing competent legal services to indigent defendants at every stage of a death 
penalty prosecution, from pre-trial proceedings through post-conviction review. The Director of the 
Administrative Office of the United States Courts is charged with specifying the elements of an Aeffective 
system,® which must include a centralized and independent authority for appointing attorneys in capital 
cases, and adequate compensation and reimbursement of such attorneys.

Sec. 202. Effect on procedural default rules. Provides that certain procedural barriers to Federal habeas 
corpus review shall not apply if the State failed to provide the petitioner with adequate legal services.

Sec. 203. Capital representation grants. Amends the Criminal Justice Act, 18 U.S.C. '3006A, to make 
more Federal funding available to public agencies and private non-profit organizations for purposes pf 
enhancing the availability and competence of counsel in capital cases, encouraging the continuity of 
representation in such cases, decreasing the cost of providing qualified death penalty counsel, and 
increasing the efficiency with which capital cases are resolved.

TITLE IIICCOMPENSATING THE UNJUSTLY CONDEMNED

Sec. 301. Increased compensation in Federal cases. Raises the total amount of damages that may be 
awarded against the United States in cases of unjust imprisonment from $5,000 to $50,000 a year in a 
non-death penalty case, or $100,000 a year in a death penalty case. Identifies factors for court to consider 
in assessing damages.

Sec. 302. Compensation in State death cases. Encourages States to permit any person who was unjustly 
convicted and sentenced to death to be awarded reasonable damages, upon substantial proof of innocence 
and formal exoneration, by adding a new condition for Federal funding to assist in construction of 
correctional facility projects.

TITLE IVCMISCELLANEOUS

Sec. 401. Accommodation of State interests in Federal death-penalty prosecutions. Protects the interests 
of States (including the District of Columbia and any commonwealth, territory or possession of the United 
States) by limiting the Federal government=s authority to seek the death penalty in States that do not permit 
the imposition of such penalty. Department of Justice guidelines provide that in cases of concurrent 
jurisdiction, Aa Federa indictment for an offense subject to the death penalty will be obtained only when 
the Federal interest in the prosecution is more substantial than the interests of the State or local
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authorities.@ Section 401 builds on that principle by requiring the Attorney General or her designee to 
certify that (1) the State does not have jurisdiction or refuses to assume jurisdiction over the defendant; (2) 
the State has requested that the Federal government assume jurisdiction; or (3) the offense charged involves 
genocide; terrorism; use of chemical weapons or weapons of mass destruction; destruction of aircraft, 
trains, or other instrumentalities or facilities of interstate commerce; hostage taking; torture; espionage; 
treason; the killing of certain high public officials; or murder by a Federal prisoner.

Sec. 402. Alternative of life imprisonment without possibility of release. Provides juries in Federal death 
penalty prosecutions brought under the drug kingpin statute, 21 U.S.C. ’848(1), the option of 
recommending life imprisonment without possibility of release. This amendment brings the drug kingpin 
statute into conformity with the more recently-enacted death penalty procedures in title 18, which govern 
most Federal death penalty prosecutions. ^ 18 U.S.C. '3594.

Sec. 403. Right to an informed jury. Conditions Federal tmth-ln-sentencmR grants upon cerlification lhai, 
in any capital case in which the jury has a role in determining the defendant=s sentence, the defendant has 
the right to have the jury informed of all statutorily-authorized sentencing options in the particular case, 
including applicable parole eligibility rules and terms. The purpose is to give full effect to the due process 
principles underlying the Supreme Court=s decision in Simmons v. South Carolina, 512 U.S. 154 (1994), 
which held that a defendant who has been convicted of a capital offense is entitled to an instruction 
informing the sentencing jury that he is ineligible for parole under State law.

Sec. 404. Annual reports. Directs the Justice Department to prepare an annual report regarding the 
administration of the nation = s capital punishment laws. The report must be submitted to Congress, 
distributed to the press and posted on the Internet.

Sec. 405. Discretionary appellate review. Respects State procedural rules by allowing Federal habeas 
corpus petitioners to raise claims that State courts discouraged them from raising when seeking 
discretionary review in the State=s highest court. Responds to the Supreme Court=s decision in 0=Sullivan 
V. Boerckel, 119 S. Ct. 1728 (1999), which held that a State prisoner must present his claims to a State 
supreme court in a petition for discretionary review in order to satisfy the exhaustion requirement of 28 
U.S.C. '2254(b)(1), (c).

Sec. 406. Sense of the Senate regarding the execution of juvenile offenders and the mentally retarded.
Expresses the sense of the Senate that the death penalty is disproportionate and offends contempoiaiy 
standards of decency when applied to juvenile offenders and the mentally retarded.
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106th congress 
2d Session s.
IN THE SENATE OF TliE UNITED STATES

Mr. Leaiti' (for himself, Mr. Smith of Oregon, Ms. Collins, Mr. Levin. Mr. 
Jeffords, Mr. Feingold, Mr. Moyniilvn, Mr. Aic.\io\, and Mi-, 
ICerrey) introduced the followng- bill; which was i-ead twice and refeiTcd 
to the Committee on 

A BILL
To reduce the risk that innocent persons may be executed, 

and for other purposes.

1 Be it enacted by the Senate and House of Reyreserita-

2 tives of the United States of America in Congress assembted,

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

4 (a) Short Title.—This Act may be cited as the

5 “Innocence Protection Act of 2000”.

6 (b) TiVBLE OF Contents.—The table of contents foi-

7 this Act is as follows:
Sec. 1. Short title; tiibli; of contents.

title I—exonerating the innocent through DNA TESTINC 

Sec. 101. Pinclings and imrpo.se.s.
Sec. 102. DNA testing in Federal criminal jmstice system.
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Sec. 103. DNA tcstiiifiC in State criuiiiuil .ju.sticc systuni.s.
Sec. 104. Prohibition p\ir.suant to .section 5 of tlu; 14tli ainHiulmciit.

TITLE II—ENSURING COMPETENT LEGAL SER^^CES IN CAPl'PAL
CASES

Sec. 201. Aincndinents to Bjthc gi-ant progTams.
Sec. 202. Effect on procedural default nde.s.
Sec. 203. Capital representation gTants.

TITLE III—COMPENSATING THE UNJUSTLY CONDEMNED

Sec. 301. Increased compensation in Federal ca.ses.
Sec. 302. Compensation in State death ])enalty cas(!s.

TITLE n^—MISCELLANEOUS PROVISIONS

Sec. 401. Accommodation of Stati; interests in Fedei-al death penalty prnsis-u- 
tions.

See. 402. Alternative of life impiisommiiit without possibility of release.
Sec. 403. Rif'ht to an informed .juiy.
Sec. 404. Annual reports.
Sec. 405. Diseretionai'V a])pellate reHew.
Sec. 406. Sense of Conp-ess I'efrai'din!' the e.xecution of juvenile offenders and 

the mentally I'ctarded.

1 TITLE I—EXONERATING THE IN-
2 NOCENT THROUGH DNA
3 TESTING
4 SEC. 101. FINDINGS AND PURPOSES.

5 (a) Findings.—Congress makes the follo5ving find-

6 ings:

7 (1) Over the past decade, de()xi,ribonuclei(; acid

8 testing (referred to in this .section as “DNA tesl-

9 ing”) has emerged as the most reliable foi-eiisic icdi-

10 nique for identifying ci'iminals when biological niate-

11 rial is left at a crime scene.

12 (2) Because of its scientific precision, DNA

13 testing can, in some cases, conclusivefy establish the

14 guilt or innocence of a criminal defendant. In other
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3

1 cases, DNA testing may not conclusively establish

2 guilt or innocence, but may have significant pro-

3 bative value to a finder- of fact.

4 (3) While DNA testing is increasingly conn non-

5 place in pretrial investigations today, it was not

6 widely available in cases tried prior to 1994. More-

7 over, new forensic DNA testing procedures have

8 made it possible to get results from minute samples

9 that could not previously be tested, and to obtain

10 more informative and accurate results than earlier

11 forms of foi-ensic DNA testing could produce. Con-

12 sequently, in some cases {;ormcted inmates have

13 been exonei-ated by new DNA tests after earliei' tests

14 had failed to produce definitive results.

15 (4) Since DNA testing is often feasible on rel-

16 evant biological material that is decades old, it can,

17 in some circumstances, prove that a comuction that

18 predated the development of DNA testing was based

19 upon incorrect factual findings. Uniquely, DNA ev4-

20 dence showing innocence, produced decades after a

21 conviction, provides a more reliable basis for estab-

22 lishing a correct verdict than any evidence proffered

23 at the original trial. DNA testing, therefore, can and

24 has resulted in the post-comiction exoneration of in-

25 nocent men and women.
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1 (5) In the past decade, there have been more

2 than 65 post-comdetion exonerations in the United

3 States and Canada based upon DNA testing. At

4 least 8 individuals sentenced to death have been ex-

5 onerated through post-comdction DNA testing, some

6 of whom came \vithin daj'^s of being executed.

7 (6) The 2 States that have established statutory

8 processes for post-conviction DNA testing. Illiiii)is

9 and New York, have the most post-conviction 1).\A

10 exonerations, 14 and 7, respectively.

11 (7) The advent of DNA testing raises serious

12 concerns regarding the prevalence of 'wrongful con-

13 -victions, especially VTongful comdctions arising out

14 of mistaken e3^evdtness identification testimoiiN'. Ac-

15 cording to a 1996 Department of Justice stud\ ciiti-

16 tied “Con-victed by Juries, Exonerated by Science:

17 Case Studies of Post-Con-viction DNA Exonera-

18 tions”, in approximately 20 to 30 per-cent of the

19 cases referred for- DNA testing, the I'esults excluded

20 the primary suspect. Without DNA testing, iiian> of

21 these indi-viduals might have been vvTongfull\ con-

22 -victed.

23 (8) Laws in more than 30 States require that

24 a motion for a new tidal based on newN discovei'ed

25 e-cidence of innocence be filed vdthin 6 months or-
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1 less. These laws are premised on the belief^—inappli-

2 cable to DNA testing—that evidence becomes less

3 reliable over time. Such time limits have been used

4 to deny inmates access to DNA testing, even when

5 guilt or innocence could be conclusively established

6 by such testing. For example, in Dedge v. Florida,

7 723 So.2d 322 (Fla. Dist. Ct. App. 1998)', the court

8 \vithout opinion affirmed the denial of a motion to

9 release trial ewdence for the purpose of DNA test-

10 ing. The trial court denied the motion as proce-

11 durally barred under the 2-.year limitation on claims

12 of newly discovered e\ddence established by the State

13 of Florida, which has since adopted a 6-month limi-

14 tation on .such claims.

15 (9) Even when DNA testing has been done and

16 has persuasively demonstrated the actual innocemie

17 of an inmate. States have sometimes i-elied on time

18 limits and other procedural barriers to deny release.

19 (10) The National Commission on the Future

20 of DNA Evidence, a Federal panel established by

21 the Department of Ju.stice and comprised of law en-

22 forcement, judicial, and scientific experts, has issued

23 a report entitled “Recommendations For Handling

24 Post-Comnction DNA Applications” that urges ])ost-

25 conviction DNA testing in 2 carefully defined cat-
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1 egories of eases, notwithstanding procednral I'ldes

2 that could be invoked to preclude such testing, and

3 notwithstanding the inability of the inmate to pay

4 for the testing.

5 (11) The number of cases in which post-comac-

6 tion DNA testing is appropriate is relatively small

7 and will decrecise as pretiaal testing becomes mo re

8 common and accessible.

9 (12) The cost of DNA testing has also de-

10 creased in recent years. The tj^ical case, invohdng

11 the analysis of 8 samples, currentl}'' costs between

12 $2,400 and $5,000, depending upon jurisdictional

13 differences in personnel costs.

14 (13) In 1994, Congress authorized funding to

15 improve the quality and availability of DNA analysis

16 for law enforcement identification purposes. Since

17 then. States have been awarded over $50,000,000 in

18 DNA-related gi-ants.

19 (14) Although the Supreme Court has ne\ur aii-

20 nounced a standard for addressing constitutional

21 claims of innocence, in Herrera v. Collins, 500 LJ.S.

22 390 (1993), a ma,jority of the Court expressed the

23 view that, “a ti-uly persuasive demonstration of ‘ac-

24 tual innocence’ ” made after trial would render im-

25 position of punishment by a State unconstitutional.
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1 (15) If biological material is not subjected to

2 DNA testing in appropriate cases, there is a signifi-

3 cant risk that persuasive evidence of innocence v\nll

4 not be detected and, accordingl.v, that innocent per-

5 sons will be unconstitutionally incarcei'ated or exe-

6 cuted.

7 (16) To prevent violations of the Constitution

8 of the United States that the Supreme Court autici-

9 pated in lierrera v. Collins, it is necessary and prop-

10 er to enact national legislation that ensures that tlie

11 Federal Government and the States unll ijermit

12 DNA testing in appropriate cases.

13 (17) There is also a compelling need to ensure

14 the presentation of biological material for post-con-

15 viction DNA testing. Since 1992, the Innocence

16 Project at the Benjamin N. Cardozo School of laiw

17 has received thousands of letter's from inmates who

18 claim that DNA testing could prove them innocent.

19 In over- 70 percent of those cases in which DNA

20 testing could have been dispositive of guilt or inno-

21 cence if the biological matei'ial were available, the

22 material had been desti'oyed oi' lost. In tAvo-thirds of

23 the cases in which the eUdence was found, and DNA

24 testing conducted, the I'esults have exonei'ated the

25 inmate.
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1 (18) In at least 14 cases, post-convictioii DNA

2 testing that has exonerated a ^^T()ngty comdcted pei'-

3 son has also pimided e^ddence leading to the appre-

4 hension of the actual perpetrator, thereby enhancing

5 public safety. This would not have been possible if

6 the biological e\ddence had been destroyed.

7 (b) Purposes.—The purposes of this title are t,o—

8 (1) substantially implement the Recommenda-

9 tions of the National Commission on the Future of

10 DNA Evidence in the Federal criminal justice sys-

11 tern, by ensuring the availability of DNA testing in

12 appropriate cases;

13 (2) prevent the imposition of unconstitutional

14 punishments through the exercise of power granted

15 by clause 1 of section 8 and clause 2 of section 9

16 of article I of the Constitution of the United States

17 and section 5 of the 14th amendment to the (!)on-

18 stitution of the United States; and

19 (3) ensure that ^vl•ongfully convicted persons

20 have an opportunity to establish their innocciu;e

21 through DNA testing, by requiring the preservation

22 of DNA evidence for a limited period.
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1 SEC. 102. DNA TESTING IN FEDERAL CRIMINAL JUSTICE

2 SYSTEM.

3 (a) In Geneil\l.—Part A'Tof title 28, United Stiites

4 Code, is amended b}’ inserting' after chapter Uif) the I'ul-

5 lo^ving:

6 “CHAPTER 156—DNA TESTING

“Sec.
“2291. DNA testiiifr.
“2292. PreseiTatioii of biolof'iciil iiiiiterial.

7 “§2291. DNA testing

8 “(a) Ai^PLICATION.—Notwathstanding- any other pi'o-

9 vision of law, a person in custody pursuant to the judg-

10 ment of a court established by an Act of Congress may,

11 at any time after conviction, apply to the court that en-

12 tered the judgment for forensic DNA testing of any bio-

13 logical material that—

14 “(1) is related to the investigation or prosocn-

15 tion that resulted in the judgment;

16 “(2) is in the actual or constructive possession

17 of the Government; and

18 “(3) was not preGousIy subjected to DNA test-

19 ing, or can be subjected to retesting with new DNA

20 techniques that provide. a r-easonable likelihood of

21 more accurate and probative results.

22 “(b) Notice to Go\t3RNment.—

23 “(1) In GENEiLVf..—The court shall notify the

24 Government of an application made under subsection
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1 (a) and shall afford the Government an oppoi'tunity

2 to respond.

3 “(2) Preservation op remaining biologi-

4 CAL material.—Upon receiving notice of an appli-

5 cation made under subsection (a), the Government

6 shall take such steps as are necessaiy to ensure that

7 any remaining biological material that was secured

8 in connection with the case is presented pending the

9 completion of proceedings under this section.

10 “(c) Order.—The court shall order DNA testing

11 pursuant to an application made under .subsection (a.)

12 upon a determination that testing may produce nomaimu-

13 lative, exculpatory eUdence relevant to the claim of the

14 applicant that the applicant was vTongfully convicted oi'

15 sentenced.

16 “(d) Cost.—The cost of DNA te.sting ordered under-

17 subsection (c) shall be bonie by the Goveniment oi' the

18 applicant, as the cour-t may order- in the interests of jus-

19 tice, if it is sho-wn that the applicant is not indigent and

20 possesses the means to paj-.

21 “(e) Counsel.—The court may at any time appoint

22 counsel for an indigent applicant under- this section.

23 “(f) Post-Testing Procedures.—

24 “(1) Procedures following resi,].ts imw-

25 voiLVBLE TO APPLICANT.—If the r-c.sults of DNA
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1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

testing conducted under this section are unfavorable 

to the applicant, the court—

“(A) shall dismiss the application; and 

“(B) in the case of an applicant who is not 

indigent, maj^ assess the applicant for the cost 

of such testing.

“(2) Procedures following results fa-
V0R.\BLE TO APPLICANT.—If the results of DNA 

testing conducted under this section are favorable to 

the applicant, the court shall—

“(A) order a hearing, notwithstanding any 

provision of law that would bar such a hearing; 

and

“(B) enter any order that selves the inter­

ests of justice, including an order—

“(i) vacating and setting aside the 

judgment;

“(ii) discharging the applicant if the 

applicant is in custody;

“(iii) resentencing the applicant; oi- 

“(iv) granting a new trial.

“(g) Rule of Construction.—Nothing in this sec-

23 tion shall be constimed to limit the circumstances under

24 which a person may obtain DNA testing or other post-

25 conviction relief under any other proAsion of law.
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1 “§ 2292. Preservation of biological material

2 “(a) In GENElii\L.—Notwithstanding any other pro-

3 vision of law and subject to subsection (b), the Govern-

4 ment shall preserve any biological material secured in con-

5 nection with a criminal case hu' such period of time as

6 any person remains incarcerated in connection with that

7 case.

8 “(b) Exception.—The Government may destroy bio-

9 logical material before the expiration of the period of time 

10 described in subsection (a) if—

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

“(1) the Government notifies any person wlio 

remains incarcerated in connection vvitli the ease', 

and any counsel of record or public defender oi-gani- 

zation for the judicial district in which the judgment 

of conviction for such person was entered, of—

“(A) the intention of the G(wernment to 

destroy the material; and

“(B) the provisions of this chapter;

“(2) no person makes an application under sec­

tion 2291(a) within 90 daj^s of receiwng notice 

under paragraph (1) of this subsection; and

“(3) no other' provision of law I'equires that 

such biological matei'ial be preserved,

(b) Technical and Confor.ming A.mendment.— 

25 The analj^sis for part Yl of title 28, United States Code,
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1 is amended by inserting after the item r-elating to cliapter

2 155 the follo^^dng:
“156. DNA Testing......................................................................2291”.

3 SEC. 103. DNA TESTING IN STATE CRIMINAL JUSTICE SYS-

4 TEMS.

5 (a) DNA Identification Grant Program.—See-

6 tion 2403 of title I of the Omnibus Crime Control and

7 Safe Streets Act of 1968 (42 U.S.C. 3796kk-2) i.s

8 amended—

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

(1) in paragraph (2)—

(A) in the matter preceding subparagi-aph 

(A), by striking “shall” and inserting “ndll”;

(B) in subparagraph (C), by striking “is 

charged” and inserting “was charged oi' con­

victed”; and

(C) in subparagraph (D), by striking 

“and” at the end;

(2) in paragraph (3)—

(A) by striking “shall” and insei'ting 

‘Svill”; and

(B) by striking the period at the end and 

inserting “; and”; and

(3) by adding at the end the following;

“(4) the State will—

“(A) preseive all biological material se­

cured in connection with a. State ci'imina.l casf
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1 for not less than the period of time that bioloy-i-

2 cal material is required to be preser-ved under

3 section 2292 of title 28, United States Code, in

4 the case of a person incarcei'ated in connecrtion

5 wth a Federal criminal case; and

6 “(B) make DNA testing' available to any

7 person comdcted in State court to the same ex-

8 tent, and under the same conditions, that DNA

9 testing is available under section 2291 of title

10 28, United States Code, to any pei'son convicted

11 in a court established by an Act of Congress.",

12 (b) Drug Control .vnd System Improvkiviion'i'

13 Grant Progiuvm.—Section 503(a)(12) of title I of the

14 Omnibus Crime Control and Safe Streets Act of 1968 (42

15 U.S.C. 3753(a)(12)) is amended—

16 (1) in subparagraph (B)—

17 (A) in clause (hi), by striking “is charged”

18 and inserting “was charged or comdcted”; and

19 (B) in clause (iv), by striking “and” at the

20 end;

21 (2) in subparagraph (C), by striking the period

22 at the end and inserting “; and”; and

23 (3) by adding at the end the follovdng:

24 “(D) the State vdll—



O:\MAC\MAC00.259 8.L.C.

1 “(i) preseiTe all biological material se-

2 cured in connection wth a State criminal

3 case for not less than the period of time

4 that biological material is required to he

5 preserved under section 2292 of title 28,

6 United States Code, in the case of a i.)er-

7 son incarcerated in connection with a fi'd-

8 eral criminal case; and

9 “(ii) make DNA testing available to a

10 person convicted in State court to the

11 same extent, and under the same condi-

12 tions, that DNA testing is available under

13 section 2291 of title 28, United States

14 Code, to a person comicted in a court (S-

15 tablished by an Act of Congress.’'.

16 (c) Public Sai^’ety and Community Policing

17 Grant ProgRiYM.—Section 1702(c) of title I of the Orn-

18 nibus Crime Contiul and Safe Str'cets Act of 1968 (42

19 U.S.C. 3796dd-l(c)) is amended—

20

21

22

23

24

(1) in paragraph (10), by striking “and’’ at llie.

end;

(2) in paragraph (11), by striking the period at 

the end and inserting “; and”; and

(3) b}’’ adding at the end the following:
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1 “(12) if any part of funds received from a grant

2 made under this subchapter is to be used to develop

3 or improve a DNA anal.ysis capability in a foi'ensic

4 laboratoiy, or to obtain oi- anal.yze DNA sa.m|)les foi-

5 inclusion in the Combined DNA Index System

6 (CODIS), certify that—

7 “(A) DNA analyses performed at such lab-

8 oratory Avill satisfy or exceed the current stand-

9 ards for a quality assurance program for DNA

10 anafysis, issued by the Director of the F(‘dei-al

11 Bureau of Investigation under section

12 of the DNA Identification Act of 1994 (42

13 U.S.C. 14131);

14 “(B) DNA samples and analyses obtained

15 and performed by such laboi-atory vdll be acces-

16 sible only—

17 “(i) to criminal justice agencies for

18 law enforcement purposes;

19 “(ii) in judicial proceedings, if other-

20 Avise admissible under applicable statutes

21 and rules;

22 ’‘(hi) for criminal defense pui'poses, to

23 a defendant, who shall have access to sain-

24 pies and analyses performed in connection
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1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

17

with the ease in which the det'endant was 

charged or competed; or

“(iv) if personal!}^ identifiable infor­

mation is removed, for a population statis­

tics database, for identification reseai'ch 

and protocol development pni'poses, for 

c|uaht3^ conti'ol purposes;

“(C) the laboratory and each anal_vst per­

forming DNA analyses at the laboratory wall 

undergo, at regular intervals not exceeding 180 

days, exter-nal proficiency testing by a DNA 

proficiency testing program that meets the 

standards issued under section 210803 of the 

DNA Identification Act of 1994 (42 U.S.C. 

14131); and

“(D) the State wall—

“(i) preserve all biological rrraterial se­

cured in connection wath a State criminal 

case for- not less than the period of time 

that biological material is r'equired to be 

preserved under section 2292 of title 28, 

United States Code, in the case of a per-- 

son incarcer-ated in connection wath a Fed- 

er-al criminal case; and
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1

2

3

4

5

6 

7

“(ii) make DNA testing available to 

any person eomacted in State eomt to the 

same extent, and under the same eondi- 

tions, that DNA testing is available under 

section 2291 of title 28, United States 

Code, to a person convicted in a court es­

tablished by an Act of Congress.”.

8 SEC. 104. PROHIBITION PURSUANT TO SECTION 5 OF THE

9 14TH AMENDMENT.

10 (a) Request for DNA Tes'I'ing.—

11 (1) In GENERiVL.—No State shall deny a re-

12 quest, made by a per-son in custody resulting fi'orn

13 a State court judgment, for DNA testing of biologi-

14 cal material that—

15 (A) is related to the investigation or pi'os-

16 ecution that resulted in the conUction of the

17 person or the sentence imposed on the person;

18 (B) is in the actual or constr-uetive posses-

19 sion of the State; and

20 (C) was not preUously subjected to DNA

21 testing, or can be subjected to retesting \vitli

22 new DNA techniques that provide a reasonable

23 likelihood of more accurate and probative re-

24 suits.
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1 (2) Exception.—A vState ma.y deny a request

2 under paragraph (1) upon a judicial determination

3 that testing could not produce noncumulative evi-

4 dence establishing a reasonable probability that the

5 person was twongfull^y comicted or sentenced.

6 (b) Opportunity To Present RusiiLT.s ou DNA

7 Testing.—No State shall rely upon a time limit or piotie-

8 dural default rule to deny a person an opportunity to

9 present noncumulative, exculpatoiy DNA results in court,

10 or in an executive or administrative forum in which a deci-

11 sion is made in accordance with pi'ocediu-al due protjess.

12 (c) Remedy.—^A person may enforce subsections (n)

13 and (b) in a civil action for declaiutoiy or injunctwe relief,

14 filed either in a State court of general jurisdiction or in

15 a district court of the United States, naming either’ the

16 State or an executive or- judicial officer- of the State as

17 defendant. No State or State executive or judicial ofticer

18 shall have immunity tVom actions under' this subseciion.

19 TITLE II—ENSURING COM-
20 PETENT LEGAL SERVICES IN
21 CAPITAL CASES
22 SEC. 201. AMENDMENTS TO BYRNE GRANT PROGRAMS.

23 (a) Certification Requirement; Formula

24 Grants.—Section 503 of title I of the Omnibus Crime
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1 Control and Safe Streets Act of 1968 (42 U.S.C. 3753)

2 is amended—

3 (1) in subsection (a), by adding at the end the

4 following:

5 “(13) If State prescribes, authorizes, or

6 permits the penalty of death for any offense, a cer-

7 tification that the State has established and main-

8 tains an effective s.ystem for pr-OAading com]:)etent

9 legal sendees to indigents at every phase of a State

10 criminal prosecution in which a. death sentence is

11 sought or has been imposed, up to and including di-

12 rect appellate re\dew and post-conviction rewew in

13 State court.”; and

14 (2) in subsection (b)—

15 (A) by striking ‘.'(b) Within 30 da\s oftei'

16 the date of enactment of this part, the” and in-

17 serting the follondng;

18 “(b) Regulations.—

19 “(1) In general.—The”; and

20 (B) by adding at the end the following:

21 “(2) Certification regulations.—The l)i-

22 rector of the Administi'ative Office of the United

23 States Courts, after- notice and an opportunity for-

24 comment, shall promulgate regulations specitiing

25 the elements of an effecth'e svstein wthin the mean-



O:\MAC\MAC00.259

1 ing of subsection (a)(13), which elements shall

2 include—

3 “(A) a centralized and independent ap-

4 pointing authority, Avhich shall have authority

5 and responsibility to—

6 “(i) recruit attorneys who arc qiiali-

7 fied to represent indigents in the cajoita.l

8 proceedings specified in subsection (a)(13);

9 “(ii) draft and annually publish a ros-

10 ter of qualified attorneys;

11 “(hi) draft and annually publish quali-

12 fications and performance standai'ds that

13 attorneys must satisfy to be listed on the

14 roster and procedures bj^ which qualified

15 attorneys are identified;

16 “(iv) periodicalty review the roster,

17 monitoi’ the performance of all attoi'iieys

18 appointed, prowde a mechanism by whicih

19 members of the Bar may comment on the

20 performance of their peers, and delete the

21 name of any attorney who fails to complete

22 regular training programs on the represen-

23 tation of clients in capital cases, fails to

24 meet performance standards in a case to

25 which the attorney is appointed, or other-
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^vise fails to demonstrate e(mtinuin»- eom- 

petenee to represent clients in capital 

cases;

‘‘(v) conduct or sponsor specialized 

training programs for attorneys rep­

resenting clients in capital cases;

“(au) appoint lead counsel and co­

counsel from the I'oster to represent a de­

fendant in a capital case promptly upon re- 

cehdng notice of the need for an appoint­

ment from the relevant State court; and 

“(’\hi) report the appointment, or the 

failure of the defendant to accept such ap­

pointment, to the court recjuesting the ap­

pointment;

“(B) compensation of private attorneys for 

actual time and service, computed on an hourly 

basis and at a reasonable hourty rate in light of 

the qualifications and exi^eiaence of the attorney 

and the local market for legal representation in 

cases reflecting the complexity and i'es|,)onsi- 

bility of capital cases;

“(C) reimbursement of private attoi'iiej^s 

and public defender organizations for attorney 

expenses reasonably incurred in the repi'esenta-
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1 tion of a client in a capital case, computed on

2 an hourly basis reflecting the local market for

3 such services; and

4 “(D) reimbursement of private attorneys

5 and public defender organizations for the rea-

6 sonable costs of law clerks, paralegals, iiives-

7 tigators, exjDerts, scientific tests, and othei- sup-

8 port services necessary in the representation of

9 a defendant in a capital case, computed on an

10 hourly basis i-eflecting the local market for' such

11 services.”.

12 (b) Certification Requirement; Discretionakv

13 Grants.—Section 517(a) of title I of the Omnibus Crime

14 Control and Safe Streets Act of 1968 (42 U.S.C. 3763(a))

15 is amended—

16

17

18

19

20 

21 

22 

23

(1) in pai’agraph (3), by striking “and” at the

end;

(2) in par'agraph (4), by striking the pei-iod at 

the end and inserting “; and”; and

(3) by adding at the end the following;

“(5) satisfies the cerlifrcation requirement es­

tablished by section 503(a.)(13).”.

(c) Director’s Reports to Conoress.—Seii.ion

24 522(b) of title I of the Omnibus Crime Control and Safe

25 Streets Act of 1968 (42 U.S.C. 3766b(b)) is amended—
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1 (1) in paragraph (4), by sti'iking “and” at t,iu‘

2 end;

3 (2) by redesignating paragraph (5) as para-

4 graph (6); and

5 (3) by inserting after paragraph (4) the fol-

6 lowing:

7 “(5) descriptions and a coinpamtive analysis of

8 the S3^steins established by each State in order to

9 satisfy the certification requirement established by

10 section 503(a)(13), except that the descriptions and

11 the comparative analysis shall include—

12 “(A) the qualifications and performance

13 standards established pursuant to S(‘(:tion

14 503(b)(2)(A)(iii);

15 “(B) the i-ates of compensation paid under

16 section 503(b)(2)(B); and

17 “(C) the rates of reimbursement paid

18 under subparagraphs (C) and (D) of section

19 503(b)(2); and”.

20 (d) Epfectrt^ Date.—

21 (1) In GENEH.VL.—Subject to paragraph (2),

22 the amendments made by this section shall apply

23 ^vith respect to any application submitted on or after

24 the date that is 1 _yeai' aftei' the date of enactment

25 of this Act.
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1 (2) Exception.—The amendments made by

2 this section shall not take effect until the amount

3 made available for a fiscal }'ear to cany out part E

4 of title I of the Omnibus Crime Conti'ol and Safe

5 Streets Act of 1968 equals or e.xceeds an ainoniit

6 that is $50,000,000 greatei' than the amount made

7 available to cany out that part for fiscal year 2000.

8 (e) Regulations.—The Director of the Administra-

9 tive Office of the United States CouiTs shall issue all reg'u-

10 lations necessary to cany out the amendments made !)>■

11 this section not later than 180 days before the effeet'n'e

12 date of those regulations.

13 SEC. 202. EFFECT ON PROCEDURAL DEFAULT RULES.
14 Section 2254(e) of title 28, United States Code, is

15 amended—

16 (1) in paragraph (1), by striking ‘Tn a pro-

17 ceeding” and inseifing “Except as pi'ovided in para-

18 gi-aph (3), in a proceeding”; and

19 (2) by adding at the end the following;

20 “(3) In a proceeding instituted by an indigent

21 applicant under sentence of death, the court shall

22 neither- presume a finding of fact made b\' a State

23 court to be cor-rect nor- decline to consider- a claim

24 on the ground that the applicant failed to raise such
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claim in State court at the time and in the manner 

prescribed State law, unless—

“(A) the State provided the applicant wdth 

legal sei-vices at the stage of the State pro­

ceedings at which the State court made the 

finding of fact or the applicant failed to raise 

the claim; and

“(B) the legal seiwices the State provided 

satisfied the regulations promulgated by the Di­

rector of the Administrative Office of the 

United States Courts pursuant to section 

503(b)(2) of title I of the Omnibus Crime (.’on- 

trol and Safe Streets Act of 1968.”.

14 SEC. 203. CAPITAL REPRESENTATION GRANTS.

15 Section 3006A of title 18, United States Code, is

16 amended—

17 (1) by redesignating subsections (i), (j), and (k)

18 as subsections (,)), (k), and (1), respectively; and

19 (2) by inserting after subsection (h) the tol-

20 lowing:

21 “(i) Capital Representation Grants.—

22 “(1) Definitions.—In this subsection—

23 “(A) the term ‘capital ease’—

24 “(i) means any criminal case in \^llicll

25 a defendant prosecuted in a State coui't i.s
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1 subject to a sentence of death or in which

2 a death sentence has been imposed; and

3 “(ii) includes all pi'oceedings filed in

4 connection -with the case, including trial,

5 appellate, and Federal and State post-con-

6 viction proceedings;

7 “(B) the term ‘defense sendees’ includes—

8 “(i) reciTiitment of counsel;

9 “(ii) training of counsel;

10 “(iii) legal and administrative siippoi't

11 and assistance to counsel;

12 “(iv) direct representation of defend-

13 ants, if the availability of other qualified

14 counsel is inadequate to meet the need in

15 the jurisdiction seiwed by the grant recipi-

16 ent; and

17 “(v) investigative, expert, or- othei-

18 services necessary for adequate repr-esenta-

19 tion; and

20 “(C) the term ‘Dii-ector’ means the Dii-ec-

21 tor of the Administrative Office of the United

22 States Courts.

23 “(2) GrA.NT award ;VND contract AU'l’HOR-

24 ITY.—Notwithstanding subsection (g), the Director

25 shall award gi-ants to, or enter into contracts vdth.
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1 public agencies or private nonprofit organizations for

2 the purpose of pitmding defense sendees in capital

3 cases.

4 “(3) Purposes.—Grants and contracts award-

5 ed under this .subsection shall be used in connection

6 ■with capital cases in the jurisdiction of the grant, re-

7 cipient for 1 or more of the following purposes:

8 “(A) Enhancing the availability, crom-

9 petence, and prompt assignment of counsel.

10 “(B) Encouraging continuity of represen-

11 tation between Federal and State proceedings.

12 “(C) Decreasing the cost of |)ro\idiiig

13 qualified counsel.

14 “(D) Increasing the efficiency with which

15 such cases are resolved.

16 “(4) Guidelines.—The Director, in con.sulta-

17 tion with the Judicial Conference of the linited

18 States, shall develop guidelines to ensui-e tliat de-

19 fense seivices piwided by recipients of gi'ants and

20 contracts awarded under this subsection are con-

21 sistent "^vith applicable legal and ethical proscriptions

22 governing the duties of counsel in capital cases.

23 “(5) CONSl.u/rATiON.—In awarding gi-ants and

24 contracts under this subsection, the Director sluill

25 consult ^vith representatives of the highest State
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1 court, the organized bar, and the defense bar of the

2 jurisdiction to be seived i)v the recipient of the grant

3 or contract.”.

4 TITLE III—COMPENSATING THE
5 UNJUSTLY CONDEMNED
6 SEC. 301. INCREASED COMPENSATION IN FEDERAL CASES.

7 Section 2513 of title 28, United States Code, is

8 amended by striking .subsection (e) and inserting the fol-

9 leaving:

10 “(e) DAMi\GES.—

11 “(1) In GENERiVL.—The amount of damages

12 awarded in an action described in subsection (a)

13 shall not exceed $50,000 for- each 12-month period

14 of incarceration, except that a plaintiff who was un-

15 justly sentenced to death may be awarded not mor e

16 than $100,000 for each 12-month period of incar'cer-

17 ation.

18 “(2) Factors for consideigviton in assess-

19 ING DAi\'LAGES.—III assessing damages in an action

20 described in subsection (a), the court shall

21 consider—

22 “(A) the cireum.stanees surrounding the

23 unjust comlction of the plaintiff, including any

24 misconduct by officers or employees of the Fed-

25 eral Gover-nment;
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1 “(B) the length and conditions of the nii-

2 just incarceration of the plaintiff; and

3 “(C) the familj^ circumstances, loss of

4 wages, and pain and suffering of the plaintiff.’’.

5 SEC. 302. COMPENSATION IN STATE DEATH PENALTY

6 CASES.

7 (a) Criminal Justice PACiurry CoNSTuiit'/noN

8 Grant Program.—Section 603(a) of title I of the Omni-

9 bus Crime Control and Safe Streets Act of 1968 (42

10 U.S.C. 3769b(a)) is amended—

11 (1) in paragraph (5), by striking “and” at the

12 end;

13 (2) in paragraph (6), by sticking the period at

14 the end and inserting “; and”; and

15 (3) by adding at the end the folloAving:

16 “(7) reasonable assurance that the applicant, or

17 the State in which the applicant is located—

18 “(A) does not prescribe, authorize, or per-

19 mit the penalty of death for any offense; or

20 “(B)(i) has established and maintains an

21 effective procedure b.y which any person un-

22 justly comncted of an offense against the State

23 and sentenced to death may be awarded I'cason-

24 able damages upon substantial pi'oof that tlu:-
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1 person did not commit any of the acts with

2 which the person \vas chai-ged; and

3 “(h)(1) the eomietion of that person was

4 revei’sed or set aside on the ground that the

5 person was not guilty of the offense or offenses

6 of which the person was convicted;

7 “(II) the person was found not guiltv' of

8 such offense or offenses on new ti'ia.l or ivlicar-

9 ing; or

10 “(III) the person was pardoned upon the

11 stated ground of innocence and unjust comic-

12 tion.”.

13 (b) EFFECTm-: Date.—The amendments made- by

14 this section shall apply with respect to any appliraiion

15 submitted on or after the date that is 1 ,year after the

16 date of enactment of this Act.

17 TITLE IV—MISCELLANEOUS
18 PROVISIONS
19 SEC. 401. ACCOMMODATION OF STATE INTERESTS IN FED-

20 ERAL DEATH PENALTY PROSECUTIONS.

21 (a) Recognition of State iNTEHES'ry.—Chaptei'

22 228 of title 18, United States Code, is amended by adding-

23 at the end the following:
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1 “§3599. Accommodation of State interests; certifi-

2 cation requirement

3 “(a) In GENERiVL.—Notwithstanding any other pro-

4 \dsion of law, the Govei'iiment shall not seek the death

5 penalty in any case initially brought before a district court

6 of the United States that sits in a State that does not

7 prescribe, authorize, or permit the imposition of such pen-

8 alty for the alleged conduct, except upon the certification

9 in -writing of the Attorne}" General or the designee of the

10 Attorney General that—

11 “(1) the State does not have jurisdiction oj- re-

12 fuses to assume jurisdiction ovei- the defendant wath

13 respect to the alleged conduct;

14 “(2) the State has requested that the Federal

15 Government assume jurisdiction; or

16 “(3) the offense charged is an offense described

17 in section 32, 229, 351, 794, 1091, 1114, 1118,

18 1203, 1751, 1992, 2340A, or 2381, or chapter

19 113B.

20 “(b) “State Defined.—In this section, the term

21 ‘State’ means each of the several States of the United

22 States, the District of Columbia, and the territories and

23 possessions of the United States.”.
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(b) TeCHNICAJ. and C0N1-TJRMIN(4 AMENDMEN'I'.-1

2 The analysis for chapter 228 of title 18, United States

3 Code, is amended by adding at the end the followang;
“3599. Aeconiiiioclatioii of State iiitei i’sts; cei tifieatioii re(iiiireiiient.“.

4 SEC. 402. ALTERNATIVE OF LIFE IMPRISONMENT WITHOUT

5 POSSIBILITY OF RELEASE.

6 Section 408(1) of the Controlled Substances Act (21

7 U.S.C. 848(1)), is amended by striking the first, 2 sni-

8 tences and inserting the folhnUng: “Upon a reconuneiida-

9 tion under subsection (k) that the defendant should be

10 sentenced to death or life imprisonment without possibility

11 of release, the court shall sentence the defendant accord-

12 ingly. OthenUse, the court shall impose any lesser sen-

13 tence that is authorized by law.”.

14 SEC. 403. RIGHT TO AN INFORMED JURY.

15 (a) Additional Requirements.—Section 20105 of

16 the Violent Crime Control and Law Enforcement Act of

17 1994 (42 U.S.C. 13705) is amended by .striking subsection

18 (b) and inserting the following:

19 “(b) Additional Requirements.—To be eligible to

20 receive a grant under section 20103 or 20104, a State

21 shall provide assurances to the Attorney General that—

22 “(1) the State has implemented policies that

23 prowde for the recognition of the rights and needs

24 of crime victims; and
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1 “(2) in capital ease in which the jury has

2 a role in determining the sentence imposed on the

3 defendant, the court, at the request of the defend-

4 ant, shall inform the juiy of all statutorily a.ntlior-

5 ized sentencing options in the pai'ticular case, in-

6 eluding applicable parole eligibility ndes and

7 terms.”.

8 (b) EFFECTm: Date.—The amendments made by

9 this section shall applj- ^vith respect to any application foi'

10 a grant under section 20103 or 20104 of the Violent

11 Crime Control and Law Enforcement Act of 1994 (42

12 U.S.C. 13703; 13704) that is submitted on or after the

13 date that is 1 year after the date of enactment of this

14 Act.

15 SEC. 404. ANNUAL REPORTS.

16 (a) Report.—Not later than 2 yeai-s after tlie date

17 of enactment of this Act, and annually thereafter, the At-

18 torney General shall prepare and transmit to Congress a

19 report concerning the administration of capital punish-

20 ment laws by the Federal Government and the States.

21 (b) Report Elements.—The report required under

22 subsection (a) shall include substantially the same eat-

23 egories of information as are included in the Bui eaii of

24 Justice Statistics Bulletin entitled “Capital Punishment
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1 1998” (December 1999, NCJ 179012), and the folloA\nng

2 additional categories of information:

3 (1) The percentage of death-eligible cases in

4 which a death sentence is sought, and the percent-

5 age in which it is imposed.

6 (2) The race of the defendants in death-eligible

7 cases, including death-eligible cases in which a di-ath

8 sentence is not sought, and the race of the vicitiins.

9 (3) An analysis of the effect of Witherspoon v.

10 Illinois, 391 U.S. 510 (1968), and its progeny, on

11 the composition of juries in capital cases, including

12 the racial composition of such juries, and on the ex-

13 elusion of othenwse eligible and available jurors

14 from such cases.

15 (4) An analysis of the effect of peremptory

16 challenges, by the prosecution and defense i-espec-

17 tively, on the composition of juries in capital cases,

18 including the racial composition of .such juries, and

19 on the exclusion of otherwise eligible and a\aila.ble

20 jurors from such cases.

21 (5) The percentage of capital cases in which life

22 without parole is available as an alternative to a

23 death sentence, and the sentences imposed in such

24 cases.
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1 (6) The percentage of capital cases in which life

2 without parole is not available as an alternative to

3 a death sentence, and the sentences imposed in such

4 cases.

5 (7) The percentage of capital cases in wliicli

6 counsel is retained by the defendant, and the per-

7 centage in which counsel is appointed by the court.

8 (8) A comparative anal.ysis of systems for ap-

9 pointing counsel in capital cases in diffeient States.

10 (9) A State-by-State analysis of the raves ol:’

11 compensation paid in capital cases to appointed

12 counsel and their support staffs.

13 (10) The percentage of cases in which a death

14 sentence or a comaction v:inderl,ving a death sentence

15 is vacated, reversed, or set a.side, and th(‘ rea.soiis

16 therefore.

17 (c) Public Disclosure.—The Attorney General or

18 the Director of the Bureau of Justice Assistance, as ap-

19 propriate, shall ensure that the lepoi'ts referred to in sub-

20 section (a) are—

21 (1) distributed to national print and bi'oadca.st

22 media; and

23 (2) posted on an Internet website maintained

24 by the Department of Justice.
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1 SEC. 405. DISCRETIONARY APPELLATE REVIEW.

2 Section 2254(c) of title 28, United States Code, is

3 amended—

4 (1) by inserting “(1)” after “(c)”; and

5 (2) by adding at the end the following:

6 “(2) For purposes of paragraph (1), if the highest

7 court of a State has discretion to decline appellate review

8 of a case or a claim, a petition asking that court to entei'-

9 tain a case or a claim is not an available State court proce-

10 dure.”.

11 SEC. 406. SENSE OF CONGRESS REGARDING THE EXECU-

12 TION OF JUVENILE OFFENDERS AND THE

13 MENTALLY RETARDED.

14 It is the sense of Congress that the death penalty is

15 disproportionate and offends contemporaiy standards of

16 decency Avhen applied to a person who is mentally i-etarded

17 or who had not attained the age of 18 }^ears at the time

18 of the offense.
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CONFERENCE

July 10, 2000

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
Washington, D.C. 20500

Dear President Clinton:

On behalf of the Catholic bishops of the United States, I write to express appreciation to you for 
postponing the execution of Mr. Juan Raul Garza and to urge you to take the next step by commuting the 
sentence of death to one of life in prison. We hope that this action will lead to a further reconsideration 
of the use of the death penalty in our modem society. In our view, the next appropriate action would be 
to impose a moratorium on the use of the death penalty at the federal level.

The crimes for which Mr. Garza and others on death row have been convicted are horrible and 
deserve punishment. As pastors, we understand the human emotion of anger and the desire for revenge. 
However, as Christians, we believe that we are called to promote life, even the lives of those who have 
taken life. We believe that it is not necessary to execute those who commit heinous crimes in order to 
keep society safe. Life-long incarceration can accomplish this. Capital punishment only serves to 
continue the cycle of violence; we cannot teach that killing is wrong by killing those who kill.

Recent accounts of post-conviction evidence proving innocence and stories of ineffective 
defense counsel have led many to believe that our capital punishment systems are seriously flawed. 
This, in turn, has led to a vigorous debate about the administration of the death penalty. Policymakers 
and citizens are facing the unpleasant reality that the poor and marginalized of our society are more 
likely to be convicted and sentenced to death than the rich and powerful. Postponing Mr. Garza's 
execution at this critical moment encourages this important debate without the looming specter of 
additional executions.

Finally, Mr! President, we urge you once again to impose a moratorium not only because it will 
spare the lives of the condemned, but because of what it will symbolize to everyone in our nation and 
beybnd-that all human life i^ Of inestimable value. ,^Our commitment to this belief shines brightest when 
we preserve the lives of even those who have done great harm.

Thank you for your recent action and for considering these arguments as you weigh the 
important death penalty issues before you.

Sincerely yours,

C/ Most Reverend Joseph A^j^orenza 
Bishop of Galveston-Houston 

> President
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The crimes for which Mr. Garza and others on death row have been convicted are horrible and 

deserve punishment. As pastors, we understand the human emotion of anger and the desire for revenge. 
However, as Christians, we believe that we are called to promote life, even the lives of those who have 
taken life. We believe that it is not necessary to execute those who commit heinous crimes in order to 
keep society safe. Life-long incarceration can accomplish this. Capital punishment only serves to 
continue the cycle of violence; we cannot teach that killing is wrong by killing those who kill.

Recent accounts of post-conviction evidence proving innocence and stories of ineffective 
defense counsel have led many to believe that our capital punishment systems are seriously flawed. 
This, in turn, has led to a vigorous debate about the administration of the death penalty. Policymakers 
and citizens are facing the unpleasant reality that the poor and marginalized of our society are more 
likely to be convicted and sentenced to death than the rich and powerful. Postponing Mr. Gala's 
execution at this critical moment encourages this important debate without the looming specter of 
additional executions.

Finally, Mr. President, we urge you once again to impose a moratorium not only because it will 
spare the lives of the condemned, but because of what it will symbolize to everyone in our nation and 
beyond—that all human life is of inestimable value. Our commitment to this belief shines brightest when 
we preserve the lives of even those who have done great harm.

Thank you for your recent action and for considering these arguments as you weigh the 
important death penalty issues before you.
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Ly Most Reverend Joseph A^orenza 

Bishop of Galveston-Houston 
* President
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On behalf of the Catholic bishops of the United States, I write to express appreciation to you for 
postponing the execution of Mr. Juan Raul Garza and to urge you to take the next step by commuting the 
sentence of death to one of life in prison. We hope that this action will lead to a further reconsideration 
of the use of the death penalty in our modem society. In our view, the next appropriate action would be 
to impose a moratorium on the use of the death penalty at the federal level.

The crimes for which Mr. Garza and others on death row have been convicted are horrible and 
deserve punishment. As pastors, we understand the human emotion of anger and the desire for revenge. 
However, as Christians, we believe that we are called to promote life, even the lives of those who have 
taken life. We believe that it is not necessary to execute those who commit heinous crimes in order to 
keep society safe. Life-long incarceration can accomplish this. Capital punishment only serves to 
continue the cycle of violence; we cannot teach that killing is wrong by killing those who kill.

Recent accounts of post-conviction evidence proving innocence and stories of ineffective 
defense counsel have led many to believe that our capital punishment systems are seriously flawed.
This, in turn, has led to a vigorous debate about the administration of the death penalty. Policymakers 
and citizens are facing the unpleasant reality that the poor and marginalized of our society are more 
likely to be convicted and sentenced to death than the rich and powerful. Postponing Mr. Garza's 
execution at this critical moment encourages this important debate without the looming specter of 
additional executions.

Finally, Mr. President, we urge you once again to impose a moratorium not only because it will 
spare the lives of the condemned, but because of what it will symbolize to everyone in our nation and 
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