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Record Type: Record

To: See the distribution list at the bottom of this message

cc: Anna Richter/OPD/ECP

Subject: Clearance of Proposed EO "Nondiscrimination on the Basis of Race, Sex, Color, National Origin,
Religion, Sexual Orientation, Disability, Marital Status, & Parental Status in Federally Conducted
Education and Training Programs”

| received a copy of this EO to clear by COB tomorrow, 10/13. | have reviewed it and have no comments
but | will send it you as well for your review. ($¢c

Please let me know if you have any questions. Thanks.

Message Sent To:

Nicole R. Rabner/WHO/EOP
Andy Rotherham/OPD/EOP
Thomas L. Freedman/OPD/EOP
Mary L. Smith/OPD/EOP




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

GENERAL COUNSEL October 8, 1999

MEMORANDUM FOR DESIGNATED AGENCY HEADS
(SEE ATTACHED DISTRIBUTION LIST)

FROM: Robert G. Damus 12%
General Counsel

SUBIECT: Proposed Executive Order Entitled "Nondiscrimination on the Basis of
Race. Sex. Color, National Origin, Religion, Sexual Orientation.
Disability. Marital Status, And Parental Status in Federally Conducted
Education And Training Programs”

Attached 1s a revised proposed Executive order entitled "Nondiscrimination on the Basis
of Race. Sex. Color, National Origin, Religion, Sexual Orientation, Disability. Marital Status.
And Parental Status in Federally Conducted Education And Training Programs."” that was
prepared by White House Council’s Office. It was revised based on agency comments reccived
pursuant to the July 15, 1999 circulation of the draft order.

On behalf of the Director of the Office of Management and Budget, I would appreciate
receiving any comments you may have concerning this proposal. If you have anv comments or
objections. they should be received no later than close of business Friday, October 13. 1999.
Please be advised that agencies that do not respond by the deadline will be recorded as not
objecting to the proposal.

Comments or inquiries may be submitted by telephone to Mr. Mac Reed (202-393-3363)
or Carla Stone (202-395-9177) of this office or fax to 202-395-7294.

Thank vou.
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Sylvia Mathews Elgie Holstein Dick Emery
Josh Gotbaum Joe Minarik Bill Halter
Sally Katzen John Spotila Rob Nabors
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Dee Lee Barbara Chow Vikki Wachino
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Director
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Executive Order

NONDISCRIMINATION ON THE BASIS OF RACE, SEX, COLOR, NATIONAL ORIGIN.
RELIGION, SEXUAL ORIENTATION, DISABILITY, MARITAL STATUS, AND
PARENTAL STATUS IN FEDERALLY CONDUCTED EDUCATION AND
TRAINING PROGRAMS

By the authority vested in me as President by the Constitution and the laws of the United
States of America, including sections 921-932 of title 20, United States Code: section 2164 of
title 10, United States Code; section 2001 et seq. of title 25, United States Code; section 7301 of
title 5, United States Code; and section 301 of title 3, United States Code, and to achieve equal
opportunity in Federally conducted education and training programs and activities, it is hereby

ordered as follows:

Section 1. Statement of policy on education programs and activities conducted bv executive

departments and agencics.

1-101. The Federal Government must hold itself to at least the same principles of
nondiscrimination in educational opportunities that it applies to the education programs and
activities of State and local governments, and to private institutions receiving Federal financial
assistance. Existing laws and regulations prohibit certain forms of discrimination in Federally
conducted education and training programs and activities -- including discrimination against
people with disabilities, prohibited by the Rehabilitation Act of 1973, 29 U.S.C. 701 et seq., as
amended, employment discrimination on the basis of race, color, national origin, sex. or religion,
prohibited by Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000¢-2800e-17. as amended.
discrimination on the basis of race, color, national origin or religion in educational programs
receiving Federal assistance, under Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d.
and sex-based discrimination in educational programs receiving Federal assistance under Title IX
of the Education Amendments of 1972, 20 U.S.C. 1681 et seq. Through this Executive order.
discrimination on the basis of race, sex, color, national origin, religion, sc:xua.l orientation,
disability, marital status, and parental status will be prohibited in Federally conducted education
and training programs and activities.

1-102. No individual, on the basis of race, sex, color, national origin, religion, sexual

orientation, disability, marital status or parental status, shall be excluded from participation in. be



denied the benefits of, or be subjected to discrimination in, a. Federally conducted education or
training program or activity.

- Sec. 2. Deﬁﬁitions.

- 2-201. "Federally conducted education and training programs and activities" includes programs
and activities conducted, operated, or undertaken by an executive department or agency.

2-202. "Education and training programs and activities" include, but is not limited to, formal
schools, extracurricular activities, academic programs, occupational training, schq_]arships and
fellowships, student internshipé, training for industry membérs, summer enrichment camps, and
programs to train teachers.

2-203. The Attorney General is authorized to make final determination as to whether a program
'fal.ls within the scope of education and training programs and activities covered by this order,
under subsection 2-202, or is excluded from coverage, under section 3.

2-204. "Military education or training programs" are those education and training programs
conducted by the Department of Defense or, where the Coast Guard i.s concerned, the
Department of Transportation, for the primary purpose of educating or training members of the
armed forces or meeting a statutory requiremgnt to educate or train Federal, State, or local
civilian law (—:ntbrceme.nt officials pursuant to 10 U.S.C. Chapter 18.

2-205. "Armed forces" means the Armed Forces of the United _States.

Sec. 3. Exemptions from coverage.

3-301. This order does not apply to members o_f the armed forces, military education or training
programs, or authorizled intelligence activities. Members of the armed fo;‘ces, including students
at military academies, will continue to be covered by regulations that currently bar specified
forms of discrimination which are now enforced by the Department of Defense and the
individual service brancl1¢s, Tl;le Department of Defense shall develop procedures to protect the
rights of and to provide redress to civilians not otherwise protected by existing Federal law from
discrimination on the basis of race, sex, color, nationai origin, religion, sexual orientation,
disability, marital statgs, or parental status and who parﬂcipate in military edurzétion or training
programs or activities conduéted by the Departh1¢nt of Defense.

3-302. This order does not apply to, affect, interfere with, or modify the operation of any

N



otherwise lawful affirmative action plan or program.

3-303. An individual shall not be deemed subjected. to discrimination by reason of his or her
exclusion from the benefits of a program limited by federal law, or a program established
consistently with Federal law, to individuals of a particular race, sex, color, national origin.
religion, sexual orientation, disability, marital status, or parental status different from his or her
own.

3-304. This order does not apply to education or training programs or activities of schools
conducted by the Department of Interior, Bureau of Indian Alfairs, that arc culturally relevant to
the children represented in the school. "Culturally relevant" refers to any class, program. or
activity that is fundamental to a tribe’s culture, customs, traditions, heritage, or religion.

3-305. This order does not apply to (a) selections based on national origin of foreign nationals to
participate in covered programs, if such programs primarily concern national security or foreign
policy matters; or (b) selections or other decisions regarding participation in covered programs
made by entities outside the Executive Branch. It shall be the policy of the Exccutive Branch
that education or training programs or activities shall not be available to entities that select
persons for participation in violation of Federal or State law.

Sec. 4. Administrative enforcement.

4-401. Any person who believes himself or herself to be aggrieved by a violation of this order or
its implementing regulations, rules, policies, or guidance may, personally or through a
representative, file a written complaint with the agency that such person believes is in violation
of this order or its implementing regulations, rules, policies, or guidance. Pursuant to proc_cdu.rcs
established by the Attorney General, each executive department or agency shall conduct an
investigation of any complaint by one of its employees dlleging a violation of this Executive
order.

4-402. (a) If the office within an executive department or agency that is designated to
investigate complaints for violations of this order or its implementing rules, regulations, policics,
or guidance concludes that an employee has not complied with this order or any of its
implementing rules, regulations, policies, or guidance, such office shall complete a report and

refer a copy of the report and any relevant findings or supporting evidence to an appropriate

(OS]



agency official. The appropriate agency official shall review such material and determine what.
if any, disciplinary action is appropriate.

(b) In addition, the designated investigating office may provide appropriate agency
officials with a recommendation for any corrective and/or remedial action. The abpropriate
officials shall consider such recommendation and implement corrective and/or remedial action
by the agency, when appropriate. Nothing in this order authorizes monetary relief to the
complainant as a form of remedial or corrective action by an executive department or agency.
4-403. Any action to discipline an employee who violates this order or its implementing rules,
regulations, policies, or guidance, including removal from employment, where approprialé, shall
be taken in compliance with otherwise applicable procedures, including the Civil Service Reform
Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111.

Sec. 5. Implementation and Agency Responsibilities.

5-501. The Attorney General shall publish in the Federal Register such rules, regulations,

policies, or guidance, as the Attorney- General deems appropriate, to be followed by all executive
departments and agencies. The AItqney General Slmli address:
a. which programs and activities fall within the scope of education and training
programs and activities covered by this order, under subsection 2-202, or

excluded from coverage, under section 3 of this order;

b. examples of discriminatory conduct;

c. applicable legal principles;

d. enforcement procedures with respect to complaints against employees;

e. remedies; |

f. requiremerits for agency dnnual reports as set forth in section 6 of this order: and

g. such other matters as deemed appropriate.
5-502. Within 90 days of the publication of final rules, regulations, policies, or guidance by the
Attorney General, each executive department and agency shall establish a procedure to receive
and address complaints regarding its Federally conducted education and training programs and

activities. Each executive department and agency shall take all necessary steps to effectuate any

subsequent rules, regulations, policies, or guidance issued by the Attorney General within 90



days of issuance.

5-503. The head of each executive department and agency shall be responsible for ensuring
compliance with this order.

5-504. Each executive department and agency shall cooperate with the Attorney General and
provide such information and assistance as the Attorney General may require in the performance
of the Attorney General's tunctions under this order.

5-505. Upon request and to the extent practicable, the Attorney General shall provide technical
advice and assistance to executive_dcpartments and agencies to assist in full compliance with this
order.

Sec. 6. Annual Report.

6-601. Consistent with the regulations, rules, policies, or guidance issued by the Attorney
General, each executive department and agency shall submit to the Attorney General a report that
summarizes the number and nature of complaints filed with the agency and the disposition of
such complaints. For the first three years after the date of this order, such reports shall be
*submitted annually within 90 dayslol’the end of the preceding year’s activities. Subsequent
reports shall be submitted every three years and within 90 days of the end of each three-year
period.

Sec. 7. General Provisions.

7-701. Nothing in this order shall limit the authority of the Attorney General to provide for the
coordinated enforcement of nondiscrimination requirements in Federal assistance programs
under Executive Order 12250.

Sec. 8. Judicial Review.

8-801. This order is not intended. and should not be construed. to create any right or benetit.
substantive or procedural, enforceable at law by a party against the United States, its agencies. its
officers, or its employees. This order is not intended, however, to preclude judicial review of

final decisions in accordance with the Administrative Procedure Act, 5 U.S.C. 701, et seq.

THE WHITE HOUSE,



THE WHITE HOUSE

WASHINGTON

November 18, 1998

Jacob J. Lew

Director :
Office of Management and Budget
252 OEOB

Washington, D.C. 20502

Dear Mr. Lew:

[ am forwarding to you a proposed executive order dealing with federally conducted
education programs and ask that you process it under the terms of Executive Order 11030, as
amended. As the President stated in June 1997, this order is necessary to ensure that prohibitions
against discrimination on the basis of race, color, national origin or sex apply to courses and
other educational programs offered by the federal government itself. The proposed order would
apply essentially the same standards to these programs that apply now to educational programs --
conducted by recipients of federal funds.

I would also appreciate your expediting the review to the extent possible. There has
already been considerable consultation among the various agencies responsible for drafting the

order. In addition, the views of the principal agencies that conduct educational programs were
solicited early in the process of drafting. :

Please let me know if you need additional information. Thank you for your assistance.

Sincerely,

Charles F.C. Ruff
Counsel to the President

cc: Bruce Reed
McGavock D. Reed



DRAFT, 11/17/98
Executive Order

Nondiscrimination on the Basis of Race, Color, National Origin, and Sex in Federally Conducted

Education and Training Programs

Numerous civil rights laws, including Title VI of the Civil Rights Act of 1964, as
amended, 42 U.S.C. § 2000d, et seq., and Title IX of the Education Amendments of 1972, as
amended, 20 U.S.C. § 1681, et seq., prohibit discrimination on the basis of race, color, national
origin, and sex, in educational programs and activities that receive Federal financial assistance.
In addition, other Federal laws, including Title VII of the Civil Rights Act of 1964, as amended
(Title VII), prohibit discrimination against employees by employers on the basis of race, color,
national origin, sex, and other grounds with respect to, among other things, opportunities for and
participation in education and training programs. The Federal government has acted, and will
continue to act, aggressively through litigation, policy guidance, outreach, and other means to
expand and ensure equal opportunities for minorities and women that participate in State, local,
and private education programs that receive Federal financial assistance.

In addition to providing Federal assistance to various education and training programs,
the Federal government itself conducts numerous education and training programs. For example,
the Department of Defense operates schools for grades kindergarten through high school to
educate the dependents of service members and others in the United States and around the world.
The Department of Interior also operates schools, kindergarten through the undergraduate level,
to educate Native Americans. Many agencies also provide training on Federal laws and
regulations to a variety of audiences in a variety of settings: formal academies teach state and

local personnel principles, laws, techniques, and strategies relating to effective law enforcement;
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seminars instruct members of select industries on Federal requirements for licensing and
operation; programs in prisons train Federal inmates on trade skills; and members of the public
are educated about the environment and natural resources.

[ believe it is essential that the Federal Government hold itself to the same principles of
nondiscrimination in educational opportunities that we now apply to education programs and
activities of State and local governments and private institutions receiving Federal financial
assistance. Existing laws and regulations prohibit certain forms of discrimination in Federally
conducted education and training programs -- including discrimination against people with
disabilities (prohibited by the Rehabilitation Act of 1973, as amended), and discrimination based
on race, color, national origin, sex, or religion against Federal employees (prohibited by Title
VII). Through this Executive order, we are now expanding prohibitions of discrimination on the
basis of race, color, national origin, and sex to certain other Federally conducted education and
training programs and activities.

NOW, THEREFORE, to enforce the Constitution and laws of the United States, and to
achieve equal opportunity in federally conducted education and training programs, and by the
authority vested in me as President by the Constitution and the laws of the United States of
America, including sections 921-932, title 20, United States Code; section 2164, title 10, United
States Code; section 2001 et seq, title 25, United States Code; section 7301, title 5, United States
Code; and section 301, title 3, United States Code, it is hereby ordered as follows:

Section 1. Statement of policy on education programs and activities conducted by executive

departments and agencies.




3.
1-101. No individual shall, on the basis of race, color, national origin or sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination in an education or
training program or activity of any Executive department or agency conducted in the United
States, the territories, the possessions, the Commonwealths of Puerto Rico and of the Mariana
Islands, and as set forth in Subsection 1-102.

1-102. The provisions of this Order shall apply to education programs and activities that are

operated by the Department of Defense under 10 U.S.C. § 2164 and 20 U.S.C. §§ 921-932.

Section 2. Definitions.

2-201. “Program or activity” includes programs or activities conducted, operated, administered,
or undertaken by an executive department or agency.

2-202. “Education and training programs” include, but are not limited to, formal schools,
extracurricular activities, academic programs, occupational training, scholarships and
fellowships, student internships, training for industry members, summer enrichment camps, and
programs to train teachers.

2-203. The Attorney General is delegated authority to determine the scope of education and.
training programs, in addition to those identified in subsection 2-202 and section 3, that are
subject to and exempt from coverage by this order, respectively.

2-204. “Military training or education programs” are those training and education programs
conducted by the Department of Defense for the primary purpose of training or educating
members of the armed forces or to meet a statutory requirement to train Federal, State or local

civilian law enforcement officials pursuant to 10 U.S.C. Chapter 8.
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2-205. “Armed forces” includes, for purposes of this order, the Armed Forces of the United
States, as well as the armed forces of a foreign government recognized by the United States or
attached to an international organization.

Section 3. Exemptions from coverage.

3-301. This order does not apply to members of the armed forces or to military training or
education programs. Members of the afmed forces, including students at military academies, will
continue to be covered by regulations that bar discrimination based on race, color, national
origin, or sex, which ére enforced by the Department of Defense and individual service branches.
The Department of Defense shall develop procedures to protect the rights of, and to provide
redress to, civilians not otherwise protected from discrimination based on race, sex, national
origin, or color by existing Fedefal law, and who participate in military training or education
programs conducted by the Department of Defense.

3-302. This Order does not apply to, affect, interfere, or modify in any way the operation of any
otherwise lawful affirmative action plan.

3-303. An individual shall not be deemed subjected to discrimination by reason of his or her
exclusion from the benefits of a program limited by federal law to individuals of a particular sex,
race, color, or national origin, including Native Merican or Alaska native, different from his or
hers.

3-304. This Order does not apply to programs and activities conducted by the Department of
Interior, Bureau of Indian Affairs, that are in conformance with tribal customs or otherwise

culturally appropriate. For example, classes that require separation of students on the basis of
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gender in order to conform to tribal customs fl1at require such separation would not be in
violation of this order.

3-305. This Order does not apply to (1) selections based on national origin of foreign nationals to
participate in covered programs, if such programs concern primarily national security or foreign
policy; or 2) selections or other decisions regarding participation in covered programs made by
entities outside the Executive Branch, provided that it shall be the policy of the Executive Branch
that education and training programs and activities shall not be available to entities that select
persons for participation in violation of Federal or State law.

Section 4. Administrative enforcement.

4-401. Any person who believes him or herself, or any specific class of individuals, to be
aggrieved by a violation of this order or implementing regulations, rules, policies, or guidance,
may, by him or herself or a representative, file a written complaint with the agency that such
person believes is in violation of this order or implementing regulations, rules, policies, or
guidance. Pursuant to procedures established by the Attorney General, each executive
department or agency shall conduct an investigation of a complete complaint alleging a violation
by one of its employees.

4-402. (a) If the office within an executive department or agency that is designated to
investigate complaints for violations of this order or its implementing rules, regulations, policies,
or guidance concludes that an employee has not complied with this order or any implementing
rules, regulations, policies, or guidance, such office shall refer a copy of the report and findings,
and supporting evidence to an appropriate agency official. The appropriate agency official shall

review such material and determine what, if any, disciplinary action is appropriate.
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(b) In addition, the designated investigating office may provide appropriate agency
officials a recommendation for any corrective and/or remedial action. The appropriate officials
shall consider such recommendation and implement corrective and/or remedial action by the
agency, when appropriate. Nothing in this order authorizes monetary relief to the complainant as
a form of remedial or corrective action by an executive department or agency.
4-403. Any action to discipline an employee who violates this order or its implementing rules,
regulations, policies, or guidance (including removal from employment, ifapproprigte), shall be
taken in compliance with otherwise applicable procedures, including the Civil Service Reform
Act (Civil Service Reform Act of 1978, Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1111, see Tables
for classification.)

Section 5. Implementation and Agency Responsibilities.

5-501. The Attorney General shall publish in the Federal Register such rules, regulations,

policies, or guidance, as deemed appropriate by her, to be followed by all executive departments
and agencies. The Attorney General shall address:
a. the scope of education programs and activities subject to and exempt from

coverage by this order, in addition to those i1dentified in Sections 2 and 3;

b. examples of discriminatory conduct;

c. applicable legal principles;

d. enforcement procedures with respect to complaints against employees;
e. remedies;

f. requirements of an agency’s annual report as set forth in Section 7-;

g. and such other matters as deemed appropriate.
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5-502. Within 60 days of the publication of final rules, regulations, policies, or guidance by the
Attorney General, each executive department and agency shall establish a procedure to receive
and address complaints regarding its federally conducted education and training programs
activities. Each executive department and agency shall take all necessary steps to effectuate any
subsequent rules, regulations, policies, or guidance issued by the Attorﬁey General within 60
days of issuance.
5-503. The head of each executive department and agency shall be responsible for ensuring
compliance with this order.
5-504. Each executive department and agency shall cooperate with the Attorney General and
provide such information and assistance as the Attorney General may require in the performance
of the Attorney General’s functions under this order.
5-505. Upon request and to the extent practicable, the Attorney General shall provide technical
advice and assistance to executive departments and agencies to assist in full compliance with this

order.



Section 6. Annual Report.

0-601. Consistent with the regulations, rules, policies, or guidance issued by the Attorney
General, each executive department and agency shall submit to the Attorney General a report that
summarizes the number and nature of complaints filed with the agency and the disposition of
such complaints. Such reports shall be submitted annually for the first three years after the
effective date of this order, and submitted within 60 days of the end of the preceding year’s
activities. Subsequently, reports shall be submitted every three years, within 90 days of the end
of each 3 year period.

Section 7. General Provisions.

7-701. Nothing in this order shall limit the authority of the Attorney General to provide for the ..
coordinated enforcement of nondiscrimination requirements in Federal assistance programs
under Executive Order No. 12250.

7-702. Nothing in this order amends, supplements, or subtracts from an employee’s protections
and remedies under Title VII of the Civil Rights Act of 1964, as amended.

Section 8. Judicial Review.

8-801. This order is not intended, and should not be construed, to create any right or benefit,
substantive or procedural, enforceable at law by a party against the United States, its agencies, its
officers, or its employees. This order is not intended, however, to preclude judicial review of

final decisions in accordance with the Administrative Procedure Act, 5 U.S.C. 701, et seq.



SUMMARY: DRAFT EXECUTIVE ORDER
ON EDUCATIONAL PROGRAMS
Nov. 2, 1998

The purpose of the executive order is to extend the protections of Title IX and Title VI,
which now apply to educational programs that receh/%d federal funds, to educational programs
conducted by the federal government itself. In general, this is a straightforward matter of simply
applying the same standards to courses and other educational programs offered by federal
agencies. In a few cases, special provisions are included in the draft, which are described below.

1. Members of the Armed Forces and Students at Military Academies

Members of the armed forces will be covered by DOD and service regulations that are
comparable to Title IX and Title VI rather than the executive order. Students at military
academies are treated as members of the armed forces.

2. Civilians and Federal Employees

In general, all educational programs offered by federal agencies, including DOD, are
covered. However, courses primarily designed for members of the military will be covered by
equivalent DOD regulations. In the few cases where these courses include civilians, DOD
regulations will be revised to extend the same protections to these persons. Federal employees
are protected under Title VII, which covers discrimination under all the circumstances included
in Title IX and Title VI.

3. National Origin

As you know, Title VI bars discrimination based on race, color and national origin. In
general, this bar is extended to all federal educational programs under the executive order.
However, DOD and other agencies involved in national security occasionally sponsor
educational programs that for legitimate purposes focus on persons of particular national origin.
For example, a course may be designed for foreign nationals from Latin America or the Middle
East. The draft order creates an exemption for these situations.

4. Decisions by Other Entities .

We cannot reach the actions of entities other than federal agencies through an executive
order. Thus, a private entity could theoretically discriminate in selecting persons to participate in
a federal educational program. The draft order establishes a federal policy that an entity that
violates state or federal law in selecting participants could not participate in a federal educational
program.
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military training or education programs conducted by the
Department of Defense.
3-302. This Order does not apply to, affect, interfere, or
modify in any way the operation of any otherwise lawful
affirmative action plan.
3-303. An individual shall not be deemed subjected to
discrimination by reason of his or her exclusion from the
benefits of a program limited by federal law to individuals of a
particular sex, race, color, or national origin, including Native
American or Alaska native, different from his or hers.
3-304. This Order does not apply tc programs and activities
conducted by the Department of Interior, Bureau of Indian .
Affairs, that are in conformance with tribal customs or otherwise
culturally appropriate. For example, classes that reguire
separation of students on the basis of gender in order to conform
to tribal customs that require such separation would not be in
violation of this order.
3-305. This Order does not apply to (1) selections based on
national origin of foreign nationals to participate in covered
programs, if such programs concern primarily national security or
foreign policy; or 2) selectiong or other decisions regarding
participation in covered programs made by entities outside the
Executive Branch, provided that it shall be the policy of the
Executive Branch that education and training programs and
activities shall not be available to entities that select persons

for participation in violation of Federal or State law.
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-6-
Section 4. Administrative enforcement.

4-401. Any person who believes him or herself, or any specific
class of individuals, to be aggrieved by a violation of this
order or implementing regulations, rules, policies, or guidance,
may, by him or herself or a representative, file a written
complaint with the agency that such person believes is in
violation of this order or implementing regulations, rules,
policies, or guidance. Pursuant to procedures established by the
Attorney General, each executive department or agency shall
conduct an investigation of a complete complaint alleging a
violation by one of its émployees.

4-402. (a) 1If the office within an executive department orx
agency that is designated to investigate compiaints for
violations of this order or its implementing rules, regulations,
policies, or guidance concludes that an employee has not complied
with this order or any implementing rules, regulations, policies,
or guidance, such office shall refer a copy of the report and
findings, and supporting evidence to an appropriate agency
official. The appropriate agency official shall review such
material and determine what, if any, disciplinary action is
appropriate.

(b)  In addition, the designated investigating office may
provide appropriate agency officials a recommendation for any
corrective and/or remedial action. The appropriate officials
shall consider such recommendation and implement corrective

and/or remedial action by the agency, when appropriate. Nothing
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in this order authorizes monetary relief to the complainant as a
form of remedial'or corrective action by an executive department
Or agency.
4-403. Any action to discipline an employee who violates this
order or its implementing rules, regulations, policies, or
guidance (including removal from employment, if appropriate),
shall be taken in compliance with otherwise applicable
procedures, including the Civil Service Reform Act (Civil Service
Reform Act of 1978, Pub. L. '95-454, Oct. 13, 1978, 92 Stat. 1111,
see Tables for classification.)
Section 5. Implementation and Agency Respomsibilities.
5-501. The Attorney General shall publish in the Federal
Register such rules, regulations, policies, or guidance, as
deemed appropriate by her, to be followed by all executive
departments and agencies. The Attorney General shall address:

a. the scope of education programs and activities subject

to and exempt from coverage by this order, in addition

to those identified in Sections 2 and 3;

b. examples of discriminatory conduct;
c. applicable legal principles;
d. enforcement procedures with respect to complaints

against employees;

e. remedies;

f. requirements of an agency's annual report as set forth
in Section 7;

g. and such other matters as deemed appropriate.
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5-502. Within 60 days of the publication of final rules,
regulations, policies, or guidance by the Attorney General, each
executive department and agency shall establish a procedure to
receive and address complaints regarding its federally conducted
education and training programs activities. Each executive
department and agency shall take all necessary steps to
effectuate any subsequent rules, regulations, policies, or
guidance issued by the Attorney General within 60 days of
issuance.
5-503. The head of each executive department and agency shal; be
responsible for ensuring compliance with this order.
5-504. Each executive department and agency shall cooperate with
the Attorney General and provide such information and assistance
as the Attorney General may require in the performance of the
Attorney General's functions under this order,
5-505. Upon request and to the extent practicable, the Attorney
General shall provide technical advice and assistance to
executive departments and agencies to assist in full compliance
with this order. '

Section 6. Annual Report.

6-601. Consistent with the regulations, rules, policies, or
guidance issued by the Attorney General, each executive
department and agency shall submit to the Attorney General a
report that summarizes the number and nature of complaints filed
with the agency and the disposition of such complaints. Such

reports shall be submitted annually for the first three years

: 86/V0/11
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after the effective date of this Order, and submitted within 60
days of the end of the preceding year's activities.
Subsequently, reports shall be submitted every three years,
within 90 days of the end of each 3 year period.

Section 7. General Provisions.

7-701. Nothing in this order shall limit the authority of the
Attorney General to provide for the coordinated enforcement of
nondiscrimination requirements in Federal assistance programs
under Executive Order No. 12250.

7-702. Nothing in this order amends, supplements, oxr subtracts
from an employee's protections and remedies under Title VII of
the Civil Rights Act of 1964, as amended.

Section 8. Judicial Review,

8-801. This orxder is not intended, and should not be construed,
Lo create any right or benefit, substantive or procedural,
enforceable at law by a party against the United States, its
agencies, its officers, or its employees. This order is not
intended, however, to preclude judicial review of final decisions
in accordance with the Administrative Procedure Act, 5 Uu.s.cC.

701, et segq.
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MEMORANDUM

To: Helen Sullivan, Office of General Counsel DOD — :}-03/ 645~ ,048
From: Eddie Correia, Office of Counsel to the President
Re: Draft Executive Order on Educational Programs

I have sent you by fax the draft text of the executive order as proposed by DOJ. It also
includes some alternative language proposed by DOD. As we have discussed, we are anxious to
resolve any outstanding issues and to finalize an order for the President’s review and signature. I
would appreciate your reviewing the comments below and discussing them with the appropriate
persons at DOD.

1. Coverage of Students at Military Academies

We understand DOD’s position to be that students in the military academies are already
covered by civil rights protections that are comparable to, or perhaps more protective than, Title
VI and Title IX. Since your proposed section 3-301 exempts the “armed forces,” I assume your
position is that students would be exempt from the order since they fall within this category. I
appreciate your sending me DOD and branch regulations that include civil rights protections.
However, based on our review, we were only able to identify one specific textual reference to the
academies (midshipmen at the Naval Academy). Are you certain that existing regulations cover
these students? Can you refer me to the provisions that cover them?

2. Civilians

I understand that DOD has no objection to an executive order that extends to civilians
(e.g., state and local officials) if they participate in a DOD-sponsored educational program that
does not have primarily a military purpose. However, we understand DOD to have some
concerns about covering civilians who participate in DOD-sponsored educational programs in
two situations -- courses that are primarily intended for military personnel and courses that are in
the nature of training exercises in the event of an emergency such as a terrorist attack.

Military personnel are already protected under DOD and/or individual branch regulations.
Thus, there may be no need to cover them under the order. As I understand it, both DOJ and
DOD have concluded that Title VII protects civilian federal employees from discrimination in
‘the setting of a DOD-sponsored educational program, regardless of the federal agency that is the
employer. For that reason, an exemption for federal employees who participate in these courses
may also be appropriate.

The remaining issue regarding these programs appears to be limited to non-federal
employee civilians who participate in a course that has primarily a military purpose. You have

1



indicated that DOD has some concerns about overlapping and inconsistent regulations and
potential administrative difficulties. However, we believe it is important that there be no gaps in
civil rights protections. If there are simply no existing regulatory protections for these persons,
then it is important to address this situation. One possible solution is to limit an exemption for
any DOD-sponsored military training program to military personnel and federal employees. That
has the advantage of ensuring that non-federal employee civilians are covered by the same
protections and it avoids carving out particular categories of courses that are excluded. For
example, section 3-302 could be revised to read:

This order does not apply to claims by federal employees who participate in military
training or education programs conducted by the Department of Defense if such claims can
be based on Title VII of the Civil Rights Act of 1964.

However, I am interested in whatever suggestions you have consistent with the overall
purpose of the order.

3. National Origin

As we discussed, DOD and other agencies occasionally sponsor educational programs
that for legitimate purposes focus on persons of particular national origin. For example, a course
may be designed for foreign nationals from Latin America or the Middle East. The draft order
did not address this situation. On the other hand, the draft did include a complete exemption for
decisions made by entities other than federal agencies. That is probably appropriate where the
entity making the decision is a foreign government, but it may not be appropriate for decisions
made by other entities, such as domestic companies or state and local governments. On the other
hand, it may not be possible to cover by executive order entities other than federal executive
branch agencies. If you have any thoughts on that issue, please let me know.

As for the first issue, one possible solution is to amend the proposed section 3-306 to read
as follows:

This order does not apply to: 1) selection of foreign citizens to participate in covered
programs based on national origin if such programs concern primarily national security or
foreign policy; or 2) the selection process utilized and/or decisions made by any entity other
than the executive department or agency, regarding who may attend or participate in an education
or training program conducted by an executive department or agency.

I would appreciate receiving your comments and suggestions on these matters as soon as
possible. I will be out of the office next week. In the event that you need to reach White House
staff next week, please contact Jennifer Klein, 456-6266 or Julie Fernandes, 456-2216.
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DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

October 26, 1998

To: Eddie Correia, Office of Counsel to the President
From: Helen Sullivan, Office of General Counsel, DoD
Re: Draft Executive Order on Education Programs

I received your fax of the draft text of the executive order proposed by DOJ, as well as your
memorandum. Thank you.

We have looked at and discussed the comments in your memorandum. In response, here are
our views and recommendations for proposed revisions to the draft text.

1. Coverage of Students at Service Academies

The cadets, air cadets and midshipmen at the Academies (United States Military Academy,
United States Naval Academy, United States Air Force Academy) are members of the armed forces,
as evidenced by the fact that they are appointed by the President (10 U.S.C. §§ 43414, 6953, and
9341a) and subject to the Uniform Code of Military Justice (10 U.S.C. § 802(a)(2)), and would be
covered by an exclusion that applies to the armed forces.

We will get copies of any applicable academy regulations for you. However, since the
Academies are subordinate organizational elements of the Military Departments (United States
Military Academy (10 U.S.C. Ch 403); United States Naval Academy (10 U.S.C. Ch 603); United
States Air Force Academy (10 U.S.C. Ch 903)), they are covered by, and subject to, the overall
Department of Defense and Military Department regulations on nondiscrimination and equal
opportunity applicable to military members. For example, Section B, "Applicability," of Department
of Defense Directive 1350.2, "Department of Defense Military Equal Opportunity (MEO) Program,"
states that it applies to the Military Departments. As members of the armed forces, the cadets, air
cadets, and midshipmen at the Military Academies are covered by this regulation and this Program.
(In this context, the Air Force regulation sent to you does not cover discrimination complaints by
military members, including air cadets. Iwill provide that regulation (Air Force Instruction 36-2706)
to you as well.)

To clarify our position, DoD fully supports the President's initiative and the goals of the
proposed executive order. However, it has always been our understanding that the President's
initiative is intended to expand the scope of protection against discrimination based on sex, race, color
and national origin to include civilian education programs and activities conducted by the Federal
Govermnment which are currently not covered by existing laws prohibiting such discrimination.
Training and education programs conducted by this Department for military personnel, including
training and education programs conducted by the Military Services, do not fall within this category.

G



0CT-26-19S8  ©B8: 30 P.83704

In the context of military training and education programs, the issue is not the status of the
civilian attendees, that is whether they are Federal employees, foreign nationals, or others. It is the
nature and the purpose of military training and education, itself. Continued maintenance of the good
order and discipline among the armed forces dictates that they continue to have the exclusive
authority and responsibility, through the military command structure, to enforce prohibitions against
discrimination in all aspects of the military environment, to include military training and education
programs. You can see evidence of this focus in the emphasis placed on enforcement through the
chain of command, contained in the Military Service regulations we sent to you. DoD believes that
superimposing external structures on the armed forces and the chain of command, through the
proposed executive order, is unnecessary and could significantly damage the military command
structure and, thus, the ability of the armed forces to assure the nation's defense. In particular, we
believe that an official outside the military chain of command (such as the Attorney General) should
not establish enforcement procedures or remedies that must be adopted within the command
structure.

However, because we support the goal of prohibiting discrimination based on race, sex, color,
and national origin in all training and education programs conducted by DoD, including in military
training and education programs, we would propose including in the executive order a provision that
would require DoD to establish procedures to provide protections and a means of redress for civiliags
participating in military training and education programs who are not otherwise protected by existing
laws. Coupled with the exclusion for military training and education programs, section 3-301 could
be revised to read: :

3-301. This order does not apply to members of the armed forces or to military training
or education programs. However, the Department of Defense shall develop procedures
to protect the rights of, and to provide redress to, civilian personnel not otherwise
protected from discrimination based on race, sex, national origin, or color by existing
Federal law, who participate in military training or education programs conducted by
the Department of Defense.

Instead of the section 3-302 language we had proposed, we would propose adding the
following definitions to section 2:

2-204. "Military training or education programs" are those training and education
programs conducted by the Department of Defense for the primary purpose of training
or educating members of the armed forces or to meet a statutory requirement to train
Federal, State or local civilian law enforcement officials pursuant t¢ 10 U.S.C. Chapter
18.

2-20S. "Armed forces" includes, for purposes of this order, the Armed Forces of the
United States, as well as the armed forces of a foreign government recognized by the
United States or attached to an international organization.
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This approach would both meet the goals of the proposed executive order and address DoD's
concerns.

3. National Origin

We appreciate the opportunity to comment and provide input on this issue. Qur primary
concerns would be alleviated by the proposed changes above, since they address mulitary training and
education programs as a whole. However, we agree that the executive order should include the
exclusion for programs based on national origin for national security or foreign policy reasons, as you
have proposed. We also share your concerns that it may not be appropriate or practical to cover by
executive order the decisions of entities, including foreign governments, other than Executive Branch
agencies regarding their participation in covered programs. We would propose a slight variation to
your amendment to section 3-306:

This order does not apply to (1) selections based on national origin of foreign
nationals to participate in covered programs, if such programs concern primarily
national security or foreign policy; or (2) selections or other decisions regarding
participation in covered programs made by entities outside the Executive Branch.

4. Other

’

Finally, as an administrative matter, we suggest that the last sentence in section 1-101 be
changed as follows:

The provisions of this Order shall apply to education programs and activities that are
operated by the Department of Defense under 10 U.S.C. § 2164 and 20 U.S.C. §§ 921-
932.

This change more accurately defines the activities in question and makes explicit that the order would
apply to the Department's overseas and domestic school systems.

Again, thank you for the opportunity to give you our views on these matters. Please
telephone (695-1078), fax (693-7616), or send e-mail (sullivah@osdgc.osd.mil), if I can be of further
assistance.
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AFCWI 36-2706, 6 Sep 1997
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Form 1587-1. (Attachment 2).
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requiring neces

2.5.3. Ensures
and policies.

2.5.4. Holds st

2.5.6. Responsibleifo , afety of the cadets in his/her squadron.

mmander on the activities and HR climate of the

with the individual(s) involved, the HREO, or
rnate channels.

heindividual(s) involved. This action shifts the
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TS

ef‘l

2.7.6. Directs ¢
representatives
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O/HR: raining for the Cadet Wing, AOCs, and the

he Cadet Wing and CWCR to facilitate cadet

EO/I{R effort.

and advises the Cadet Wing Commander on

n representatives on HR issues.
HREO ‘summarizing cadet counseling activities and

2.8.4. Periodic:

the squadron representatives, concerning the
activities of the; -

2.8.5. Documentiiall unselitizyeducal d activities in the Group and forwards the

ommander and the Wing HREO.
2.8.7. Advises, th, ! ; f HR issues within the group. Documents all
; ‘are not required on EQ/HR issues resolved at

rm 10, Report of Conduct action.

2.8.8. Meets w, thmthe' ] presenta ‘at least once a month.

efforts and advises the group level supervisors and
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1t

2.8.11. Assist 'O/HR climate and makes recommendations on

tssues.

fforts of the squadron representatives in the group.

294 Educateé th
Wing.

2.9.7. Documentes

[=

Form 30. Docy
EO/HR issues gggfé)l-

2.10.2. Advises;
integration, peri

ed to, senior representatives (or designees at the 0-
nimum, the following organizations:
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34 TRW/CV; 340ERY: €W : G/ce (Alternate Chair); Dean of Faculty (DF);
Director of Athléticsii H)=0u: {

Staff Chaplain

the CIC: 34T

(CHRC), wln;rﬂiﬁw- _

"L‘_,

2.10.4, Meets
EO/HR issues.

ust attend the CHRC meetings and/or programs.

2124, Attend.; (Gieer] Vise On issues relevant to their organization and the

duals who elect not to file a formal complaint,
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e written correspondence to the offending
individual advis} nappropriate and continued behavior may or will

. og o
result in possibl:

mediations are
complaints and
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mination or Sexual Harassment. If the

i _, , sexual harassment, or the issue does not have

an equal opportun ) ( ron commanders, and AOCs should use AFCW
o :

‘ EO complaints resolved within the Cadet Wing
 Form 1587-1.

gusd ] mmand, and HREOS will consult with CWCR
on allegations ofs lid \ ual harassment.

2.16.2. The C VU A staff assigned to CWCR will review
B quadron chain of command, and HREOs clarify
ul discrimination, etc. in accordance with AF1 36-

the completed
collection and
(34 TRG/PE).

threatening to _ _
for making or prepancetoime. ‘L€ mmunication cannot and will not be tolerated.

2.17.1. AOC : ar:
to ensure indiv. g7 oncer ‘not:Teceive any form of retaliation from the chain of

2.17.2. Individgg‘lm : ) ecipients of reprisal actions must immediately seek
assistance fromith . chain‘of'command, AOCs, or the IG.

703 693 7278 P.@15/835
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2.19. General
as requiring a

2.19.1. Thelo
practices such
Sabbath observ;

2.19.2. Accommodatisierrely '37pra Hces:o m111tary members shOuld not have an adverse
impact on milit¢ S '
or discipline.

of training, the
health, and saf

level

accommodation
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2.204. 01 i , ] Id‘consider the following factors when considering a

DAVID L. CONNORS, Colonel, USAF
Commander, 34" Training Group
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