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QUESTIONS AND ANSWERS ON THE APPLICATION OF FEDERAL 
CIVIL RIGHTS LAWS TO PUBLIC CHARTER SCHOOLS

One of the fetest growing areas of public school reform is the charter schools movement. 
President Clinton has called for the creation of3,000 charter schools by early in the next century 
as a vehicle for promoting choice and innovation within public school systems. Charter schools 
are public schools under contract ~ or charter — between a public agency and groups of parents, 
teachers, community leaders or others who want to create alternatives and choice within the 
public school system. In exchange for greater accountability for student achievement, charter 
schools are given expanded flexibility with respect to statutory and regulatory requirements. 
However, charter schools remain subject to federal civil rights laws.

This "Questions and Answers" Handout has been prepared by the Office for Civil Rights (OCR) 
in the U.S. D^artment of Education to assist charter schools in meeting their obligations under 
fedraal civil rights laws in the areas of recruitment and admissions, provision of appropriate 
services to limited English proficient (LEP) students, and provision of a free appropriate public 
education and program accessibility to students with disabilities. OCR is responsible for 
enforcing civil rights laws that protect students and other participants from discrimination on the 
basis of race, color, national origin, sex, disability, and age in programs and activities that receive 
fede^ financid assistance. These laws are: l)Title VI ofthe Civil Rights Act of 1964, which 
prohibits discrimination on the basis of race, color, and national origin; 2) Title DC ofthe 
Education Amen^ents of 1972, which prohibits discrimination on the basis of sex; 3) Section 
504 of the Rehabilitation Act of 1973, which prohibits discrimination on the basis of disability; 
and 4) the Age Discrimination Act of 1975, which prohibits discrimination on the basis of age.' 
OCR also is responsible for enforcing Title II of the Americans with Disabilities Act of 1990, 
which prohibits discrimination on the basis of disability by public entities, including public
charter schools and public school districts, regardless of whether they receive federal financial 
assistance.

These Questions and Aiawers ^ not intended to provide all ofthe information that may be 
needed to ensure compliance with civil rights laws. Rather, our intent is to highlight key 
requirements. Details of these requirements are described in OCR regulations and policy 
documents and applicable court decisions. For more detailed infonnation about the civil rights 
requirements addressed in these (Questions and Answers, as well as other requirements under the 
federal civil rights laws, please contact the OCR enforcement office that serves your state. A list 
of the addresses and telephone numbers of the OCR enforcement offices is attached.
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Entity Responsible for Civil Rights Compliance

Which legal entity is responsible for ensuring that a public charter school is 
complying with federal civil li^ts laws?

The recipient of federal financial assistance is responsible for ensuring that a 
public charter school is complying with federal civil rights laws. Where a charter 
school is part of a local educational agency (LEA), the LEA is responsible for 
ensuring that the charter school is complying with the requirements of the federal 
civil rights laws. Where the charter school is considered a “local educational 

. agency” under the state charter schools law, then the charter school itself is 
responsible for ensuring compliance with the federal civil rights laws. It should 
be noted that where a charter school receives funds under the federal Public 
Charter Schools Program, the state education agency and any other authorized 
chartering agency also would be responsible for ensuring th^ the public charter 
school is complying with federal civil rights laws. In addition, the state 
educational agency (SEA) is responsible in all cases for having methods of 
administration that ensure nondiscrimination.

Effect of Existing Desegregation Plans on Public Charter Schools

What effect does an existing desegregation plan for a school district have on the 
establishment or operation of a public charter school in that district?

When a public charter school is being established in a jurisdiction that is under a 
Title VI desegregation plan approved by OCR, a court order requiring 
desegregation, or a desegregation plan approved by any other aininistrative body 
of competent jurisdiction under state law, the chatter school must be established 
and operate in a manner that is consistent with the desegregation plan or order. 
Generally, the establishment of a public charter school in a jurisdiction that is 
required to desegregate may not substantially impede or retard the extent of 
required desegregation. In jurisdictions required to desegregate, the establishment 
of a public charter school would be treated the same as the establishment of any 
other public school.

Before a chatter school may be established in a jurisdiction that is under a Title VI 
desegregation plan ^proved by OCR, OCR must approve the establishment of 
the charter school as being consistent with the applicable OCR-approved 
desegregation plan, which may involve amending the Title VI desegregation plan. 
Where a charter school is being established in a jurisdiction with court>ordered 
dese^gation or where desegregation is required pursuant to state law by an 
administrative agency of competent jurisdiction, the LEA or the charter school’s 
governing board, if the charter school is governed by a board that is independent 
of the LEA, should review the required desegregation plan to determine whether 
establishment of the charter school is consistent with the desegregation plan and 
whether approval by the entity requiring desegregation is needed.
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In order to receive planning funds under the federal Public Charter Schools 
Program, an applicant for funds must certify either that the proposed charter 
school will not be located in a jurisdiction that is required to desegregate or that 
the charter school will take steps during the period of its planning grant to develop 
an application for approval under any qiplicable desegregation plan or order. The 
Secretary of Education urges charter schools seeking ^proval under a 
desegregation plan or order to submit their triplications in sufficient time to 
ensure approvd prior to the date the charter school is scheduled to open. A 
charter school is precluded from receiving implementation funds under the federal 
Public Charter Schools Program until it has actually received approval under the 
desegregation plan or order.

Recruitment and Admissions

What steps should a public charter school take in order to be in compliance with 
federal civil rights laws with respect to the recruitment of students?

Consistent with Title VI, Title DC, Section 504, and Title II, a public charter 
school must not recruit in a manner that discriminates against students of a 
particular race, color, national origin, or sex, or students with disabilities. 
However, charter schools may make additional efforts to encourage ^plications 
from underrepresented groups.

Examples of ways that charter schools may recruit minority and LEP students are 
as follows: 1) conduct presentations or meetings with parent teacher associations 
or organizations at schools with a large number of minority students; 2) schedule 
meetings or consultations with minority community groi^js; 3) indicate in 
promotional materials that alternative language services will be provided for LEP 
students; 4) indicate in such materials that a free or low cost lunch program is 
available for eligible students; 5) disseminate information about the charter school 
in newspapers and other publications and on radio stations that serve minority 
communities; 6) promote the charter school in shopping malls and go door to door 
with promotional literature in minority communities; and 7) emphasize in 
meetings and promotional materials that students from all segments of the 
community will be welcome at the charter school.

What steps does a public charter school have to take in its recruitment efforts with 
respect to parents who are limited English proficient?

A public charts school m^t ensure that parents who are not proficient in English 
are provided with appropriate and sufficient information about the charter school. 
This i^ormation must be effectively communicated to parents who are not 
proficient in English. For example, in those communities that have significant 
numb^ of LEP parents, if outreach materials are made available to parents, these 
materials may have to be available in languages other than English
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to ensure effective communication with LEP parents. If the charter school 
conducts informational meetings with parents or community groups in local 
communities that include significant munbers of individuals who have liinited 
English proficiency, then translation services should be available in order to 
ensure effective communication.

What steps does a public charter school have to take in its recruitment efforts with 
respect to parents with disabilities?

A public charter school must ensure that information about the charter school is 
communicated as effectively to parents with disabilities as to other parents. 
Appropriate auxiliary aids and services must be made available whenever they are 
necessary to ensure effective communication for parents with disabilities. For 
example, if outreach materials are made available on request to parents, these 
materials should be made available in such alteraative formats as Braille or large 
print for parents with visual disabilities. If the charter school conducts 
informational meetings with parents or community groups, qualified interpreters - 
should be provided on request for individuals with hearing disabilities.

What steps should a public charter school take in order to ensure that all students, 
regardless of race, color, and national origin, are treated in a nondiscriminatory 
maimer in admissions?

Public charter schools may not discriminate on the basis of race, color, or national 
origin in determining whether the applicant satisfies any admissions requirement. 
Charter schools receiving federal Public Charter Schools Program funds may set 
minimum eligibility criteria for admission to the charter school, and thus for 
inclusion in the lot^, only to the extent that such criteria: (l) further the 
statutory purposes of the Public Charter Schools Program; (2) arc directly 
related to the educational mission of the charter school; and (3) are consistent with 
fede^ civil rights laws. Regardless of whether charter schools receive federal 
Public Charter Schools Program funds, any admissions criteria must be permitted 
by state law and tiic school’s charter and must be nondiscriminatory on their 
tod applied in a nondiscriminatory manner. If these criteria have a disparate 
impact on the basis of race, color, or national origin, the criteria must be necessary 
to meet the school's educational objectives and there must be no feasible 
alternative admissions criteria that have less disparate impact and meet the 
school’s educational objectives. For more detailed information about the 
circumstances under which charter schools receiving federal Public Charter 
Schools Program funds may set minimum eligibility criteria for admission, see 
Public Charter Schools Program: Non-Reeulatorv rrnidanrft

Many state charter school laws also have specific provisions that are designed to 
ensure that charter schools are open to all students. For example, consistent with 
the federal Public Charter Schools Program, a significant number of states 
specifically require that public charter schools use a lottery system for admissions
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puiposes where there are more applicants than spaces available. A few state 
charter school laws contain provisions designed to ensure that transportation 
services are provided to low-income students attending such schools.

Under Section 504 and Title II, what steps should a public charter school take in 
order to ensure that students with disabilities are treated in a nondiscriminatoiy 
manner in admissions?

Students with disabilities may not be excluded from admission to a public charter 
school solely on the basis of their disability. In applying admissions criteria to 
students with disabilities, individualized determinations must be made as to 
whether a particular student meets the criteria, and those determinations must be 
made on a nondiscriminatory basis. For example, if students must take a written 
examination as part of the admissions process to a public charter school, a student 
who is blind would have to be provid^ ^propriate accommodations in order to 
take the test.

Civil Rights Funding Requirements

What civil rights requirements ^ply to the funding of charter schools?

States have broad discretion in determining how and from what revenue sources 
to fund charter schools. However. SEAs are responsible under civil rights 
regulations to ensure that their methods of administration for overseeing and 
supervising the provision of education under state law do not result in 
discrimination based on race, national origin, or sex. Part of that obligation is to 
ensure that state laws and procedures for financing public education do not have 
the effect of racial or sex discrimination based on the student composition by race 
and sex of LEAs. This obligation extends to the method of funding charter ^ 
schools that are considered LEAs under state charter school laws. Thus, if charter | 
schools cnroU student bodies that vary significantly in terms of their race, national / 
origin, or sex from that of other LEAs in the State, and the State’s methods of \ &
funding charter schools result in disparate educational resources for charter ^
tehools ^mpaitd to other LEAs, there would be a possible claim that the State is 
in violation of Title VI or Title DC. For example, some charter schools that are 
considered LEAs under a state charter school law enroll a higher proportion of 
imnority students than other LEAs; if these charter school LEAs receive 
significtotly lower levels of public financing per student than other LEAs in the 
State with corresponding deficiencies in educational resources for students, that
could be a basis for a claim against the State for violating Title VI. The State__ ^
could defend against such a claim by showing that any such disparities are 
educationally justified. If it succeeded in doing so, there would be a question 
regarding whether there is a less discriminatory alternative funding method that 
would satisfactorily meet the State’s educational objectives. These issues would 
need to be examined on a case by case basis.

*f>
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The ^ve-described standards do not assume any intent on the part of the State to 
discriminate, but rather apply a disparate impact analysis of discrimination 
provided for in Title VI and Title DC regulations. In addition, if it were shown that 
the State foresaw these disparate impacts and continued to under-fimd charter 
schools, there would also be a question of possible intentional discrimination 
under these laws.

These principles would apply as well to methods used by LEAs to allocate public 
funds among charto- schools and other public schools within their districts.

Discrimination on the Basis of Sex

Are single sex charter schools permissible?

The Title DC regulation does not prohibit non-vocational elementary and 
secondary single sex schools. Under Tide DC, where there is a public school for

provided with-comparahkcourses, services, and 
facilities pursuant to the same policies and criteria for admission. Therefore, if 
there is a single sex charter school for students of one sex, students of the other 
sex must be provided a comparable educational opportunity.

Provision of Appropriate Services to Students with Limited English
Proficiency

May a public charter school exclude from admission students who have limited 
English language proficiency?

A public charter school may not categorically exclude students based on their 
natio^ origin from participating in a public charter school's program. If there are 
questions about the legality of the specific requirements of a program being 
offered by a charter school that may affect LEP students, please contact the OCR 
enforcement office that serves your state.

Do the requirements to provide appropriate services to LEP students that apply 
when the LEP student attends any other public school also s^jply when the LEP 
student attends a public charter school?

Yk. Title VI prohibits the denial of equal access to education for a national 
origin minority child. Where the inability to speak and understand the English 
lan^ge excludes a national origin minority group child from effective 
participation in the educational program offered by a public school, the school 
must take affinnative steps to rectify the language deficiency in order to open its 
instructional program.

Public schools must implement procedures that ensure that all LEP students are 
identified, evaluated, and provided necessary alternative language services by
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properly trained staff and that the educational program is periodically evaluated to 
ensure that it is effective in meeting the educational needs of UEP students. These 
leg^ requirements are explained in OCR policy documents and technical 
assistance materials. Public charter schools need to become familiar with the 
details of these legal requirements.

There are, of course, many different kinds of programs offered by public charter 
schools. For technical assistance regarding how the program being offered by a 
charter school can comply with Federal civil rights requirements to serve LEP 
students, you should contact the OCR enforcement office that serves your state.

Under Title VI, what must a public charter school do to ensure that parents who 
are not proficient in English are provided with appropriate and sufBcient 
information about school activities?

As with other public schools, charter schools must effectively notify parents who 
are not proficient in English of school activities that arc called to the attention of 
other parents. Such a notice, to be effective, may have to be provided in a 
language other than English.

How may charter schools pay for the provision of appropriate educational services 
to LEP students?

The entity responsible for the operation of the public charter school may want to 
consider applying for Title VH funds from ED's Office of Bilingui Education and 
Minority Languages Affairs. However, if an independent governing board is 
responsible for the operation of a public charter school, the charter school 
must institute an LEA under the Elementary and Secondary Education Act of 
1965 in order for the charter school to receive Title VII funds as an LEA.

Many public charter schools receive Title I funding from ED's Office of 
Elementary and Secondary Education. Qualifying charter schools would receive- 
Title I funds directly fiem the SEA if the charter school is treated as an LEA or 
from the school district if the charter school is treated as a public school within an 
LEA. Title I funds also may be used to meet the educational needs of LEP 
studmte. In addition, a public charter school could be assisted in meeting its 
obligations ftiough such means as joining with other charter schools or working 
widi LE^ to share qualified staff. It is important to note that a public charter 
school, like other public schools, cannot excuse its' failure to provide appropriate 
educational services to LEP students because of inadequate financial resources.

Site Selection

When selecting the location of facilities that will house public charter schools, 
what are the applicable federal civil rights requirements?
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The site or location of a public charter ^hool should not result in excluding or 
limiting enrollment on the basis of race, color, or national origin.

With respect to individuals with disabilities, recipients are prohibited from 
selecting a site facility that is not readily accessible. The duty not to select an 
inaccessible site also imposes a duty on an s^plicant for federal financial 
assistance, or a recipient of such assistance, to evaluate accessibility when 
selecting a site. The tenn “readily accessible” is not the equivalent of an absolute 
barrier-free standard; the phrase incorporates a level of reasonableness. The 
“readily accessible” standard also does not foreclose flexibility in application. For 
example, a recipient may make an inaccessible facility readily accessible, but this 
must be accomplished within a reasonable period of time of acquisition.

Program Accessibility for Individuals with Disabilities

Are public charter schools responsible for ensuring that their programs and 
activities are accessible to persons with disabilities?

Yes. Public chatter schools are subject to the same program accessibility 
^uirements as other public schools. Program accessibility requirements often 
involve complex issues. For assistance in understanding program accessibility 
requirements, you may want to review OCR technical assistance materials, which 
are available the OCR enforcement office that serves your state.

^ there different legal requirements that apply to public charter schools located 
in older &cilities as compa^ to newer facilities?

Yes, the legal requirements are different Under the federal civil rights laws, for 
older facilities (which are referred to as. "existing facilities" in the Section 504 and 
Title n regulations), the legal standard is that programs and activities, when 
viewed in their entirety, must be readily accessible to and usable by individuals 
with disabilities. Both the Section 504 and Title n regulations permit 
considerable flexibility in how the legal standard for older facilities can be met. 
Structural changes are not required in older fecilities if nonstructural methods are 
effective in achieving program accessibility.

For new construction and alterations, under Section 504 and Title n, the legal 
standard is that a new or altered facility (or the part that is new or altered) must be 
readily a^sible to and usable by individuals with disabilities. The new 
co^tniction and alterations requirements focus on providing physical access to 
buildings and facilities rather than on providing access to programs and services.

Section 504 and Title n have different time frames regarding what constitutes 
existing facilities and new construction and alterations. Under Section 504, an

8
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existing facility is one that was in existence or in the process of construction 
before June 3,1977, the effective date of the regulation. Under Section 504, new 
construction means ground-breaking took place on or after June 3,1977. Under 
Title n, an existing facili^ is one that was in existence or construction was 
commenced after January 26,1992, the effective date of the regulation. Under 
Title II, new constmction refers to any building where construction commenced 
after January 26,1992.

It is important to note that, under Section 504, where a facility (constructed or 
altered post-1977) is acquired by a recipient after design and construction or 
alterations have been made, the requirements for new constructioa and alterations 
are not applicable unless the facility was constructed or altered by or for the 
recipient. Likewise, under Title n, where a facility (constructed or altered post- 
1992) is acquired by a public entity after design and construction or alterations 
have been made, the requirements for new construction and alterations are not 
applicable unless flie fecility was constructed or altered by or for the recipient.

What are the program accessibility requirements that ^ply if the public charter 
school leases its ^ace from another entity?

Leas^ i^ilities are subject to the progr^ accessibility requirements for existing 
facilities or new construction and iterations, depending on the date that the 
buildings were construct^ or altered. The requirements for existing facilities 
and new construction and alterations are discussed above.

Provision of a Free Appropriate Public Education to Students with
Disabilities

Must students with disabilities have an opportunity to participate in public school 
choice programs?

Yes. A state or local government agency must provide students with disabilities, 
consistent with their individual educational nee^ a range of choice in 
progra^ and activities that is con^arable to that offered to students without 
disabilities. This includes charter schools, magnet schools, and other schools 
offering different curricula or instructional techniques.

What is the relationship of Section 504 and Title n to the Individuals with 
Disabilities Education Act (IDEA)?

Section 504, Title n, and IDEA are related federal laws but are different in many 
impor^t Section 504 and Title H are civil rights laws that protect persons 
with disabilities from discrimination on the basis of disability. Section 504 and 
Title n are enforced by OCR. The IDEA is a federal statute that provides ftmds to 
SEAs and LEAs to help educate children with disabilities and is administered by 
the Office of Special ^ucation and Rehabilitative Services (OSERS) of the U.S.
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Depaitment of Education. The IDEA has its own separate requirements that are 
not discussed in this publication; this publication focuses only on Section 504 and 
Title n. For information on IDEA and its requirements, contact OSERS’ Office 
of Special Education Programs.

What are the requirements for the education of students with disabilities who are 
protected by Section 504 and Title n?

Under Section 504 and its regulations, children with disabilities in public 
elementary and secondary education programs operated by recipients of federal 
financial assistance are entitled to a fiee appropriate public education (FAPE). 
Under Title n, children with disabilities in a public charter school, regardless of 
whether the school is a recipient of federal assistance, are also entitled to FAPE. 
OCR interprets Title n and its prohibition against discrimination on the basis of 
disability in programs and activities of State and local governmental entities as 
consistent with Section 504 and its regulations.

Under the Section 504 regulations, the provision of FAPE encompasses several 
substantive and procedural requirements. Among these requirements is that a 
student with a disability receive ^ropriate regular or special education and 
related aids or services that are deigned to meet the individual needs of the 

student as adequately as the needs of nondisabled students are met.

In general, one method that satisfies the FAPE obligation imder Section 504 and 
Title H is compliance with the requirements of IDEA. As noted above, the Office 
of Special Education Programs has information on IDEA’S requirements.

Is a student with a disability required to be educated with students without 
disabilities?

A;

A:

The education of students with disabilities must be designed to meet their 
individual needs. Thus, classroom assignments of students with disabilities are 
governed by the general principle that a student with a disability must be educated 
with nondisabled students to the maximum extent appropriate to the needs of that 
student A student with a disability may be placed in another setting only if 
^ucating the child in the regular educational environment, even with the use of 
supplementary aids and services, cannot be achieved satisfactorily. The student’s 
placement team is responsible for selecting the setting that satisfies these 
requirements.

Is there flexibility in meeting the Section 504 and Title n requirements for 
children with dis^ilities attending public charter schools?

Yes. As noted above, one way to meet the FAPE requirements of Section 504 and 
Title n is to comply with the FAPE requirements of the IDEA. Among other 
things, the IDEA allows a State to designate some other entity as the agency
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responsible for meeting the IDEA requirements for children with disabilities 
attending a public charter school. This flexibility is also available for meeting the 
Section 504 and Title IIFAPE requirements. It should be noted that, if a State 
d«ignates mother entity as being responsible for providing FAPE to children 
with disabilities attending the charter school, that entity’s duties include the 
obligation to provide FAPE in the charter school as long as the charter school is 
an ^propriate placement for the student. As described above, a student with a 
disability must be educated in the placement that is ^propriate to meet his or her 
individual needs and constitutes the least restrictive envirornneiiL

What action should be taken with regard to a student who is suspected of having a 
disability?

Under Section 504 and Title n, an individual with a disability is an individual 
who either (i) has a physical or mental impairment that substantially limits one or 
more major Ufe activities (such as learning), (ii) has a record of such an 
inq)aiiment, or (iii) is regarded as having such an impairment

Under Section 504 and Title II, a student with a disability who needs or is 
believed to need special education or related services because of a disability must 
be evaluated according to prescribed procedures. A child must be evaluated 
before initial placement as well as before any subsequent significant change in 
placement Further, students with disabilities must be reevaluated on a periodic 
basis. As noted above, compliance with the relevant IDEA requirements would 
constitute compliance with these Section 504 and Title n requirements.

What other rights and responsibilities are included with the provision of FAPE?

Under Section 504 and Title II, students with disabilities and their parents or 
guardians are entitled to due process rights concerning identification, evaluation, 
and placement Due process includes notice and the right to request an impartial 
hearing. In addition, a student with a disability must have an equal opportunity to 
participate in nonacademic and extracurricular services and activities. In general, 
compliance with the relevant IDEA requirements would constitute compliance 
with these Section 504 and Title H requirements.

Could a child be covered under Section 504 and Title n but not be eligible to 
receive services under Part B of the IDEA?

Yes. Although fliis is a rare occurrence, there are students with disabilities who 
are covered only by Section 504 and Title II, but who are not eligible to receive 
servic^ under Part B of the IDEA. For example, a child with juvenile rheumatoid 
arthritis who requires the periodic administration of medication during the school 
day, but does not need any special education services, may be covered by Section 
504 and Title n, even though the child is not eligible for services under Part B of 
the IDEA.
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As noted above, the IDEA is administered by the Department’s Office of Special 
Education, while Section 504 and Title n are enforc^ by OGt Under certain 

circumstances, public charter schools may be eligible for IDEA funds. For further 
infonnation alK>ut IDEA requirements, contact tbe Office of Special Education 
Programs.

How can I learn more about the FAPE requirements of Section 504 and Title 0?

These answers are intended only as a general introduction to the FAPE 
requirements. The FAPE requirements cover many specific issues in more detail; 
you may become familiar with them by reviewing the Section 504 and Title II 
regulations and OCR technical assistance resources available through the OCR 
enforcement office that serves your state.
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U-S- Department of Education 
1999 Bryan Street Suite 2600,068010 
OaOas, TX 75201 (214) 8808459 
FAX (214) 8808082: TDD (214) 8808456

Sorth CaoBna, VIrgInta, WadUngtan, D.C. 
Office for Qva Rights, Distrfet of Cotumbia Office 
U.S. Department of Education 
1100 PennsykAtiia Ave. N.W., Room 316 
P.O. Box 14620 
Washington, D.C 20044-4620 
(202) 2088545; FAX (202) 208-7797 
TDD (202) 208-7741

MIDWESTERN DIVISION

nUnoU, indtana. Mtoaesota, Wtacondti 
Office for Ch/3 Ri^ts, Chic^ Office 
U-5. Department of Education 
111 North Canat Stmt Suite 1053 
OitaiSO. JL 60606-7204 (312) 8868434 
FAX (312) 353-4888; TDD (312) 353-2540

Michigan, Ohio
Office for Ovfl Rights, Cleveland Office 
U.S. Department of Education 
600 Superior Avenue East 
Bank One Center, Room 750 
Oevefand, OH 44114-2611 (216)522-4970 
FAX (216) ^8573; TDD (216) S224944

toua, Kanaaa, Mitaourl, Nebraska,
Noidt Dakota, South Dakota 

Office for Rights. Kansas City Office 
U.S. Department of Education 
10220 North Executive hfiSs Boulevard 
8th Floor, 078010
Kansas Qty, MO 64153-1367 (816)8804200 
FAX (816) 891-0644; TOO (816) 891-0582

WESTERN DIVISION

Artema, Coforodo, MoitSana, New Mexico, 
Utah, Wpombig

Office for Gvfl R^t^ Denver Office 
U-S. Department of Education 
FedenI BuOdlnft Suite 310,08-7010 
1244 Speer Boulevard 
Denver. CO 802048582 (303)844-5695 
FAX (303) 8444303: TDD (303) 844-3417

Cettfonda
Office for Cvfi Rights, Son Randseo Office 
U8. Department of Education 
Old Federal Bunding 

. 50 United Natfons Plasa, Room 239 
San Francisco, CA 941024102 (41S) 5564275 
FAX (415) 437-7783 TDD (415) 437-7786

Aladco, Hawaii, Idaho, Neaada. Oregon, 
Kfoekfngton, Padfle Region 

Office for OvO Rights, Seattle Office 
U8. Department of Education 
915 Second Avenue, Room 3310 
Seattle. WA 98174-1099 (206)220-7900 
FAX (206) 220-7887; TDD (206) 220-7907

TOTAL P.15
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QUESTIONS AND ANSWERS ON THE APPLICATION OF FEDERAL 
CIVIL RIGHTS LAWS TO PUBLIC CHARTER SCHOOLS

One of the f^test growing areas of public school reform is the charter schools movement. 
President Clinton has called for the creation of3,000 charter schools by early in the next century 
as a vehicle for promoting choice and innovation within public school systems. Charter schools 
are public schools under contract ~ or charter — between a public agency and groups of parents, 
teachers, community leaders or others who want to create alternatives and choice within the 
public school system. In exchange for greater accountability for student achievement, charter 
schools are given expanded flexibility with respect to statutory and regulatory requirements. 
However, charter schools remain subject to federal civil rights laws.

This "Questions and Answers" Handout has been prepared by the Office for Civil Rights (OCR) 
in the U.S. D^artment of Education to assist charter schools in meeting their obligations under 
fedei^ civil rights laws in the areas of recruitment and admissions, provision of appropriate 
services to limited English proficient (LEP) students, and provision of a fi'ee appropriate public 
education ^d program accessibility to students with disabilities. OCR is responsible for 
enforcing civil rights laws that protect students and other participants from discrimination on the 
basis of race, color, national origin, sex, disability, and age in programs and activities that receive 
fede^ financial Msistance. These laws are: 1) Title VI of the Civil Rights Act of 1964, which 
prohibits discrimination on the basis of race, color, and national origin; 2) Title DC of the 
Education Amentoents of 1972, which prohibits discrimination on the basis of sex; 3) Section 
504 of the Rehabilitation Act of 1973, which prohibits discrimination on the basis of disability: 
and 4) the Age Discrimination Act of 1975, which prohibits discrimination on the basis of age. 
0(^ also is responsible for enforcing Title II of the Americans with Disabilities Act of 1990, 
which prohibits discrimination on the basis of disability by public entities, including public
charter schools and public school districts, regardless of whether they receive federal financial 
assistance.

These Questions and Answers are not intended to provide all of the information that may be 
needed to ensure compliance with civil rights laws. Rather, our intent is to highlight key 
requirements. Details of these requirements are described in OCR regulations and policy 
doci^ents and applicable court decisions. For more detailed information about the civil rights 
requirements addressed in these Questions and Answers, as well as other requirements under the 
federal civil rights laws, please contact the OCR enforcement office that serves your state. A list 
of the addresses and telephone numbers of the OCR enforcement offices is attached.
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Entity Responsible for Civil Rights Compliance

Which legal entity is responsible for ensuring that a public charter school is 
complying with federal civil ri^ts laws?

The recipient of federal financial assistance is responsible for ensuring that a 
public charter school is complying with federal civil rights laws. Where a charter 
school is part of a local educational agency (LEA), the LEA is responsible for 
ensuring that the charter school is complying with the requirements of the federal 
civil rights laws. Where the charter school is considered a “local educational 
agency” under the state charter schools law, then the charter school itself is 
responsible for ensuring compliance with the federal civil rights laws. It should 
be noted that where a charter school receives funds under the federal Public 
Qiarter Schools Program, the state education agency and any other authorized 
chartering agency also would be responsible for ensuring that the public charter 
school is complying with federal civil rights laws. In addition, the state 
educational agency (SEA) is responsible in all cases for having methods of 
administration that ensure nondiscrimination.

Effect of Existing Desegregation Plans on Public Charter Schools

What effect does an existing desegregation plan for a school district have on the 
establishment or operation of a public charter school in that district?

When a public charter school is being established in a jurisdiction that is under a 
Title VI desegregation plan ^proved by OCR, a court order requiring 
desegregation, or a desegregation plan approved by any other administrative body 
of competent jurisdiction under state law, the charter school must be established 
and operate in a manner that is consistent with the desegregation plan or order. 
Generally, the establishment of a public charter school in a jurisdiction that is 
required to desegregate may not substantially impede or retard the extent of 
required desegregation. In jurisdictions required to desegregate, the establishment 
of a public charter school would be treated the same as the establishment of any 
other public school.

Before a charter school may be established in a jurisdiction that is under a Title VI 
desegregation plan approved by OCR, OCR must approve the establishment of 
the charter school as being consistent with the ^plicable OCR-jqjproved 
desegregation plan, which may involve amending the Title VI desegregation plan. 
Where a charter school is being established in a jurisdiction with court-ordered 
desegregation or where desegregation is required pmsuant to state law by an 
administrative agency of competent jurisdiction, the LEA or the charter school’s 
governing board, if the charter school is governed by a board that is independent 
of the LEA, should review the required desegregation plan to determine whether 
establishment of the charter school is consistent with the desegregation plan and 
whether approval by the entity requiring desegregation is needed.
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In order to receive planning funds under the federal Public Charter Schools 
Program, an applicant for funds must certify either that the proposed charter 
school will not be located in a jurisdiction that is required to desegregate or that 
the charter school will take steps during the period of its planning grant to develop 
an application for approval under any ^plicable desegregation plan or order. The 
Secretary of Education urges charter schools seeking ^proval under a 
desegregation plan or order to submit their triplications in sufficient time to 
ensure approval prior to the date the charter school is scheduled to open. A 
charter school is precluded from receiving implementation funds under the federal 
Public Charter Schools Program until it has actually received approval under the 
desegregation plan or order.

Recniitment and Admissions

What steps should a public charter school take in order to be in compliance with 
federal civil rights laws with respect to the recruitment of students?

Consistent with Title VI. Title DC, Section 504, and Title II. a public charter 
school must not recruit in a manner that discriminates against students of a
particular race, color, national origin, or sex, or students with disabilities.
However, charter schools may make additional efforts to encourage applications 
from underrepresented groups.

Examples of ways that charter schools may recruit minority and LEP students are 
as follows: 1) conduct presentations or meetings with parent teacher associations 
or organizations at schools with a large number of minority students; 2) schedule 
meeting or consultations with minority community groiqis; 3) indicate in 
promotional materials that alternative language services will be provided for LEP 
students; 4) inthcate in such materials that a free or low cost lunch program is 
available for eligible students; 5) disseminate information about the charter school 
in newspapers and other publications and on radio stations that serve minority 
communities; 6) promote the charter school in shopping malls and go door to door 
with promotional literature in minority communities; and 7) emphasize in 
meetings and promotional materials that students from all segments of the 
commumty will be welcome at the charter school.

What steps does a public charter school have to take in its recruitment efforts with ■ 
respect to parents who are limited English proficient?

A public charter school must ensure that parents who are not proficient in English 
are provided with appropriate and sufficient information about the charter school. 
This inforr^on must be effectively communicated to parents who are not 
proficient in English. For example, in those communities that have significant 
numb^ of LEP parents, if outreach materials are made available to parents, these 
materials may have to be available in languages other than English
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to ensure effective communication with LEP parents. If the charter school 
conducts informational meetings with parents or community groups in local 
commumties that include significant numbers of individuals who have lipiited 
English proficiency, then translation services should be available in order to 
ensure elective communication.

What steps does a public charter school have to take in its recruitment efforts with 
respect to parents with disabilities?

A public charter school must ensure that information about the charter school is 
communicated as effectively to parents with disabilities as to other parents. _ 
Appropriate auxiliary aids and services must be made available whenever they are 
necessary to ensure effective communication for parents with disabilities. For 
example, if outreach materials are made available on request to parents, these 
materials should be made available in such alternative formats as Braille or large 
print for parents with visual disabilities. If the charter school conducts 
informational meetings with parents or community groups, qualified interpreters - 
should be provided on request for individuals with hearing disabilities.

What steps should a public charter school take in order to ensure that all students, 
regardless of race, color, and national origin, are treated in a nondiscriminatory 
manner in admissions?

Public charter schools may not discriminate on the basis of race, color, or national 
origin in detenninmg whether the applicant satisfies any admissions requirement. 
Charter schools receiving federal Public Charter Schools Program funds may set 
ranimum eligibility criteria for admission to the charter school, and thus for 
inclusion in the lottery, only to the extent that such criteria: (l) fiirther the 
statutory purposes of the Public Charter Schools Program; (2) are directly 
related to the educational mission of the charter school: and (3) are consistent with 
federal civil rights laws. Regardless of whether charter schools receive federal 
Public Charter Schools Program funds, any admissions criteria must be permitted 
by state law and the school’s charter and must be nondiscriminatory on their face 
^d applied in a nondiscriminatory manner. If these criteria have a disparate 
impact on the basis of race, color, or national origin, the criteria must be necessary 
to meet the school's educational objectives and there must be no feasible 
alternative admissions criteria that have less disparate impact and meet the 
school s educational objectives. For more detailed information about the 
circumstances under which charter schools receiving federal Public Charter 
Schools Program funds may set minimum eligibility criteria for admission, geg 
Public Charter Schools Program: Non-Reeulatorv Criiidanrft

Many state charter school laws also have specific provisions that are designed to 
ensure that charter schools are open to all students. For example, consistent with 
the federal Public Charter Schools Program, a significant number of states 
specifically require that public charter schools use a lottery system for admissions



MRR-ii-iggg 12:25
- DRAFT

□FC OF THE DEP SECY 202 401 g027 P.07/15

A:

Q:

A:

purposes where there are more applicants than spaces available. A few state 
charter school laws contain provisions designed to ensure that transportation 
services are provided to low-income students attending such schools.

Under Section 504 and Title II, what steps should a public charter school take in 
order to ensure that students with disabilities are treated in a nondisciiminatory 
manner in admissions?

Students with disabilities may not be excluded from admission to a public charter 
school solely on the basis of their disability. In applying admissions criteria to 
students with disabilities, individualized determinations must be made as to 
whether a particular student meets the criteria, and those detenninations must be 
made on a nondiscriminatory basis. For example, if students must take a written 
exanunation as part of the admissions process to a public charter school, a student 
who is blind would have to be provided ^propriate accommodations in order to 
take the test.

Civil Rights Funding Requirements

What civil rights requirements apply to the funding of charter schools?

States have broad discretion in determining how and from what revenue sources 
to fund charter schools. However. SEAs are responsible under civil rights 
regulations to ensure that their methods of administration for overseeing and 
supewising the provision of education under state law do not result in 
discrimination based on race, national origin, or sex. Part of that obligation is to 
ensure that state laws and procedures for financing public education do not have 
the effect of racial or sex discrimination based on the student composition by race 
and sex of LEAs. This obligation extends to the method of funding charter 
schools that are considered LEAs under state charter school laws. Thus, if charter 
schools enroll student bodies that vary significantly in terms of their race, national 
origin or sex from that of other LEAs in the State, and the State’s methods of 
funding charter schools result in disparate educational resources for charter 
schools compar^ to other LEAs, there would be a possible claim that the State is 
in violation of Title VI or Title DC. For example, some charter schools that are 
considered LEAs under a state charter school law enroll a higher proportion of 
rmnority students than other LEAs; if these charter school LEAs receive 
significtotly lower levels of public financing per student than other LEAs in the 
State with corresponding deficiencies in educational resources for students, that
could be a basis for a claim against the State for violating Title VI. The State___
could defend against such a claim by showing that any such disparities are 
educationally justified. If it succeeded in doing so, there would be a question 
regarding whether there is a less discriminatory alternative funding method that 
would satisfactorily meet the State’s educational objectives. These issues would 
need to be examined on a case by case basis.

5-
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l^e ^ve-described standards do not assume any intent on the part of the State to 
discriminate, but rather apply a disparate impact analysis of discrimination 
provided for in Title VI and Title IX regulations. In addition, if it were shown that 
the State foresaw these disparate impacts and continued to under-fimd charter 
schools, there would also be a question of possible intentional discrimination 
under these laws.

These principles would apply as well to methods used by LEAs to allocate public 
funds among charter schools and other public schools within their districts.

Discrimination on the Basis of Sex 

Are single sex charter schools permissible?

The Title IX regulation does not prohibit non-vocational elementary and 
secondary single sex schools. Under Title IX. where there is a public school for 

sex, the other sex must be provided with-6ompaiahlfi.counes, services, and 
facilities pursuant to the same policies and criteria for admission. Therefore, if 
there is a single sex charter school for students of one sex, students of the other 
sex must be provided a comparable educational opportunity.

Provision of Appropriate Services to Students with Limited English
Proflciency

May a public charter school exclude from admission students who have limited 
English language proficiency?

A public c^er school may not categorically exclude students based on their 
natio^ origin from participating in a public charter school's program. If there are 
questions about the legality of the specific requirements of a program being 
offered by a charter school that may affect LEP students, please contact the OCR 
enforcement office that serves your state.

Do the requirements to provide ^propriate services to LEP students that apply 
when the LEP student attends any other public school also apply when the LEP 
student attends a public charter school?

Y«. Title VI prohibits the denial of equal access to education for a national 
origin minority child. Where the inability to speak and understand the English 
lan^ge excludes a national origin minority group child from effective 
participation in the educational program offered by a public school, the school 
must take affirmative steps to rectify the language deficiency in order to open its 
instructional program.

Public schools must implement procedures that ensure that all LEP students are 
identified, evaluated, and provided necessary alternative language services by
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properly trained staff and that the educational program is periodically evaluated to 
ensure that it is eflFective in meeting the educational needs of LEP students. These 
legal requirements are explained in OCR policy documents and technical 
assistance materials. Public charter schools need to become familiar with the 
details of these legal requirements.

There are, of course, many different kinds of programs offered by public charter 
schools. For technical assistance regarding how the program being offered by a 
charter school can comply with Federal civil rights requirements to serve LEP 
students, you should contact the OCR enforcement office that serves your state.

Under Title VI, what must a public charter school do to ensure that parents who 
are not proficient in English are provided with appropriate and sufficient 
information about school activities?

As with otho- public schools, charter schools must effectively notify parmts who 
are not proficient in English of school activities that are called to the attention of 
other parents. Such a notice, to be effective, may have to be provided in a 
language other than English.

How may charter schools pay for the provision of appropriate educational services 
to LEP students?

The entity responsible for the operation of the public charter school may want to 
coMider applying for Title VH funds from ED’s Office of Bilingual Education and 
Minority Languages Affairs. However, if an independent governing board is 
responsible for the operation of a public charter school, the charter school 
must constitute an LEA under the Elementary and Secondary Education Act of 
1965 in order for the charter school to receive Title VH funds as an LEA.

Many public charter schools receive Title I funding from ED'S Office of 
Elementary and Secondary EducatioiL Qualifying charter schools would receive- 
Title I funds directly fiom the SEA if the charter school is treated as an LEA or 
from the school district if the charter school is treated as a public school within an 
LEA. Title I funds also may be used to meet the educational needs of LEP 
studente. In addition, a public charter school could be assisted in meeting its 
obligations through such means as joining with other charter schools or working 
with LE^ to share qualified staff. It is important to note that a public charter 
school, like other public schools, cannot excuse its'failure to provide appropriate 
educational services to LEP students because of inadequate financial resources.

Site Selection

When selecting the location of facilities that will house public charter schools, 
what are the applicable federal civil rights requirements?
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llie site or location of a public charter school should not result in excluding or 
limiting enrollment on the basis of race, color, or national origin.

With r^ect to individuals with disabilities, recipients are prohibited from 
selecting a site facility that is not readily accessible. The duty not to select an 
inaccessible site also imposes a duty on an applicant for federal financial 
assistance, or a recipient of such assistance, to evaluate accessibility when 
selecting a site. The term “readily accessible” is not the equivalent of an absolute 
barrier-free standard; the phrase incoiporates a level of reasonableness. The 
“readily accessible” standard also does not foreclose flexibility in application. For 
example, a recipient may make an inaccessible facility readily accessible, but this 
must be accomplished within a reasonable period of time of acquisition.

Program Accessibility for Individuals with Disabilities

Are public charter schools responsible for ensuring that their programs and 
activities are accessible to persons with disabilities?

Yes. Public charter schools are subject to the same program accessibility 
requirements as other public schools. Program accessibility requirements often 
involve complex issues. For assistance in understanding program accessibility 
requirements, you may want to review OCR technical assistance materials, which 
are available fom the OCR enforcement office that serves your state.

^ there different legal requirements that apply to public charter schools located 
in older facilities as compa^ to newer facilities?

Yes, the legal requirements are different Under the federal civil rights laws, for 
older facilities (which are referred to as. "existing facilities" in the Section 504 and 
Title n regulations), the legal standard is that programs and activities, when 
viewed in their entirety, must be readily accessible to and usable by individuals 
with disabilities. Both the Section 504 and Title D regulations permit 
considerable flexibility in how the legal standard for older facilities can be met. 
Structural changes are not required in older facilities if nonstructural methods are 
effective in achieving program accessibility.

For new coristiuction and alterations, under Section 504 and Title n, the legal 
stan^d is that a new or altered facility (or the part that is new or altered) must be 
readily accessible to and usable by individuals with disabilities. The new 
co^^tion and iterations requirements focus on providing physical access to 
buildings and facilities rather than on providing access to programs and services.

Section 504 arid Title II have different time frames regarding what constitutes 
existing facilities and new construction and alterations. Under Section 504, an

8
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existing facility is one that was in existence or in the process of construction 
before June 3,1977, the effective date of the regulation. Under Section 504, new 
construction means ground-breaking took place on or after June 3, 1977. Under 
Title n, an existing facility is one that was in existence or construction was 
commenced after January 26,1992, the effective date of the regulation. Under 
Title U, new constmction refers to any building where construction commenced 
after January 26.1992.

It is important to note that, under Section 504, where a facility (constructed or 
altered post-1977) is acquired by a recipient after design and construction or 
alterations have been made, the requirements for new construction and alterations 
are not applicable unless the facility was constructed or altered by or for the 
recipient. Likewise, under Title II, where a fecility (constructed or altered post- 
1992) is acquired by a public entity after design and construction or altaations 
have been made, the requirements for new construction and alterations are not 
applicable unless the &cility was constructed or altered by or for the recipient.

What are the program acewsibility requirements that ^ply if the public charter 
school leases its space from another entity?

Leased facilities are subject to the program accessibility requirements for existing 
facilities or new construction and iterations, depending on the date that the 
buildings were construct^ or altered. The requirements for existing facilities 
and new construction and alterations are discussed above.

Provision of a Free Appropriate Public Education to Students with
Disabilities

Must students with disabilities have an opportunity to participate in public school 
choice programs?

Yes. A state or local government agency must provide students with disabilities, 
consistent with their individual educational needs, a range of choice in educational 
progr^ and a^yities that is comparable to diat offered to students without 
disabilities. This includes charter schools, magnet schools, and other schools 
offering different curricula or instructional techniques.

What is the relationship of Section 504 and Title U to the Individuals with 
Disabilities Education Act (IDEA)?

Section 504, Title n, and IDEA are related federal laws but are different in many 
impor^t ways. Section 504 and Title II are civil rights laws that protect persons 
with disabilities from discrimination on the basis of disability. Section 504 and 
Title n are enforced by OCR. The IDEA is a federal statute that provides fimds to 
SEAs and LEAs to help educate children with disabilities and is administered by 
the Office of Special Education and Rehabilitative Services (OSERS) of the U.S.
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Depaitmoit of EducatioiL The IDEA has its own separate requirements that are 
not discussed in this publication; this publication focuses only on Section 504 and 
Title n. For information on ID^ and its requirements, contact OSERS’ Office 

of Special Education Programs.
f

What are the requirements for the education of students with disabilities who are 
protected by Section 504 and Title n?

Under Section 504 and its regulations, children with disabilities in public 
elementary and secondary education programs operated by recipients of federal 
financial assistance are entitled to a free impropriate public education (FAPE), 
Under Title n, children with disabilities in a public charter school, regardless of 
whether the school is a recipient of federal assistance, are also entitled to FAPE. 
OCR interprets Title n and its prohibition against discrimination on the basis of 
disability in programs and activiti(» of State and local governmental entities as 
consistent with Section 504 and its regulations.

Under the Section 504 regulations, the provision of FAPE encompasses several 
substantive and procedural requirements. Among these requirements is that a 
student with a disability receive appropriate regular or special education and 
related aids or services that are deigned to meet the individual needs of the 

student as adequately as the needs of nondisabled students arc met.

In general, one method that satisfies the FAPE obligation under Section 504 and 
Title n is conmliance with the requirements of IDEA. As noted above, the Office 
of Special Education Programs has information on IDEA’S requirements.

Is a student with a disability required to be educated with students without 
disabilities?

The education of students with disabilities must be designed to meet their 
individual needs. Thus, classroom assignments of students with disabilities are 
governed by the general principle that a student with a disability must be educated 
with nondisabled students to the maximum extent appropriate to the needs of that 
student A student with a disability may be placed in another setting only if 
^ucating the child in the regular educational environment, even with the use of 
supplementary aids and services, cannot be achieved satisfactorily. The student’s 
placement team is responsible for selecting the setting that satisfies these 
requirements.

Is there flexibility in meeting the Section 504 and Title II requirements for 
children with dis^ilities attending public charter schools?

Yes. As noted above, one way to meet the FAPE requirements of Section 504 and 
Title n is to comply with the FAPE requirements of the IDEA. Among other 
things, the IDEA allows a State to designate some other entity as the agency
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responsible for meeting the IDEA requirements for children with disabilities 
attending a public charter school. This flexibility is also available for meeting the 
Section 504 and Title IIFAPE requirements. It should be noted that, if a State 
designates another entity as being responsible for providing FAPE to children 
with disabilities attending the charter school, that entity’s duties include the 
obligation to provide FAPE in the charter school as long as the charter school is 
an ^propriate placement for the student. As described above, a student with a 
disability must be educated in the placement that is ^propriate to meet his or her 
individiial needs and constitutes the least restrictive environment

What action should be taken with regard to a student who is suspected of having a 
disability?

Under Section 504 and Title II, an individual with a disability is an individual 
who either (i) has a physical or mental impairment that substantially limits one or 
more major life activities (such as learning), (ii) has a record of such an 
impairment, or (iii) is regarded as having such an impairment

Under Section 504 and Title II, a student with a disability who needs or is 
believed to need special education or related services because of a disability must 
be evaluated according to prescribed procedures. A child must be evaluated 
before initial placement as well as before any subsequent significant change in 
placement Further, students with disabilities must be reevaluated on a periodic 
basis. As noted above, compliance with the relevant IDEA requirements would 
constitute compliance with these Section 504 and Title n requirements.

What other rights and responsibilities are included with the provision of FAPE?

Under Section 504 and Title II, students with disabilities and their parents or 
guardians are entitled to due process rights concerning identification, evaluation, 
and placement. Due process includes notice and the right to request an impartial 
hearing. In addition, a student with a disability must have an equal opportunity to 
participate in nonacademic and extracurricular services and activities. In general, 
compliance with the relevant IDEA requirements would constitute compliance 
with these Section 504 and Title II requirements.

Could a child be covered under Section 504 and Title II but not be eligible to 
receive services under Part B of the IDEA?

Yes. Although this is a rare occurrence, there are students with disabilities who 
are wvered only by Section 504 and Title n, but who are not eligible to receive 
servic^ under Part B of the IDEA. For example, a child with juvenile rheumatoid 
arthritis who requires the periodic administration of medication during the school 
day, but does not need any special education services, may be covered by Section 
504 and Title n, even though the child is not eligible for services under Part B of 
the IDEA.
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As noted above, the IDEA is administered by the Department’s Office of Special 
Education, while Section 504 and Title II are enforc^ by OCR. Under certain 

circumstances, public charter schools may be eligible for IDEA funds. For further 
information about IDEA requirements, contact the Office of Special Education 
Programs.

How can I learn more about the FAPE requirements of Section 504 and Title n?

These answers are intended only as a general introduction to the FAPE 
requirements. The FAPE requirements cover many specific issues in more detail; 
you may become familiar with them by reviewing the Section 504 and Title II 
regulations and OCR technical assistance resources available through the OCR 
enforcement office that serves your state.
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Office for Civil Rights 

U.S. Department of Education
400 Maryland Avenue, S.W.
Weahington, D.C. 20202-1100

http://wwvv.ed.gov/officcs/OCR 
Customer Service #: l‘-800-421-348l

EASTERN DIVISION

Caititectfcui, Maine, Maaamhueette,
Sew Hampahtn, Rhode blond, Vennoiic 

Office for Cvll Rights, Boston Office 
U.S. Department of Educatian 
J. W. McComwck Post Office and Courthouse 
Room 222.01-0061
Boston. MA 021094SS7 (617)223.9662 
FAX (6171223-9669; TOD (617) 223-9695

Sew Jeraesf, Sew York, Puerto Rtea, Virgin
tmiewneim

Office for Ovtt Rights, New York Office
as. Department of Education
75 PWt Place, 14th Floor
New York, NY 10007-2146 (212) 637-6466
FAX (212) 2640803; TOD (212) 637-0478

Delaware, Marylmd, Kentucky, Penatybetda, 
West Virginia

Office tor Ova Rlghtt, Philadelphia Office 
U.S. Department of Education 
The Wanatnaher Budding 
100 Penn Square East Suite 515 
Philadelphia. PA 19107 (215) 656-8541 
FAX (215) 65^8605; TDD (215) 656.8604

SOUTHERN DIVISIQN

Alabama, Florida, Georgia, South Carolina, 
Tenneaaee

Office for Civil Rights, Atlanta Offiea 
U.S. Department of Education 
61 Forsyth Street S.W., Suite 19T70 
Atianla, GA 30303 (404) 5628350 
FAX (404) 562-6455; TDD (404) 562-64S4

Arfcenaas. loulelana, Mlmalmaippl, Oklahoma, 
reuse

Office for Clvfl Rights, Dallas Office 
U.S. Department of Education 
1999 Bryan Street Suite 2600,068010 
Dallas, TO 75201 (214) 880-24S9 
FAX (214) 88MQ82; TOD (214) 8808456

NorCA Carolina, Virginia, Waahington, D.C. 
Office for Gvil Rights, Disttfet of Cehitnbia Office 
as. Department ol Education 
1100 Pennsylvania Avc. N.W., Roam 316 
P.O. Bok 14620 
Washington, D.C 200448620 
(202) 208-2545; FAX (202) 208-7797 
TOD (202) 208.7741

MIDWESTERN DIVISION

IWnole. Indiana, Minnesota, Wisconsin 
Office for Ch/a Rl^tt Chicago Office 
as. Department of Educatian 
111 North Canal Sheet Suite 1053 
Chicago. IL 60606-7204 (312) 8868434 
FAX (312) 3S34888; TOD (312) 353-2540

Michigan, Ohio
Office for Qufl Rights, Qeveiand Office 
U.S. Department el Education 
600 Superior Avenue East 
Bank One Center, Room 750 
Oevdand. OH 44114-2611 (216)5228970 
FAX (216) ^-2573; TOD (216) 5228944

Iowa, Kansas, Missouri, Sebraska,
Sarth Dakota, South Dakota 

Office for Qvfl Rights. Kansas City Office 
as. Department of Education 
10220 North Executive KOIs Boulevard 
8th Floor, 078010
Kansas Qty. MO 64153-1367 (816)8808200 
FAX (816) 89145644; TOO (816) 891-0582

WESTERN DIVISION

Artwna, Colorado, Montana, Sew Mexfeo, 
Utah, Wyoming

Office (w Ctvfl Rights, Denver Office 
U-5. Department of Educadon 
Federal BuMna Suite 310,08-7010 
1244 Speer Boulevard 
Denver. CO 802048582 (303)8448695 
FAX (303) 8448303: TOD (303) 8448417

Cattfonila
Office for C(v9 Rights, Son Franeiseo Office 
U8. Department of Education 
Old Federal Building 

. 50 United Nations Plaza, Room Z39 
San Frandsco,’CA 941028102 (415) 5568275 
FAX (415) 437-7783 TOO (415) 437-7786

Alaska, Hawaii, Idaho, Senada, Oregon, 
Washington, PocfRc Region 

Office for GvO Rights, Seattle Office 
as. Department of Education 
915 Second Avenue. Room 3310 
Seattle. WA 98174-1099 (206)220-7900 
FAX (206) 220-7887; TDD (206) 220-7907

TOTRL P.15
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/ r : Andy Rotherham

09/09/99 04:55:14 PM

Record Type: Record

To: Irene Bueno/OPD/EOP@EOP

Subject: charter school guidance

I'm having a meeting with Peter Rundlett on Tuesday at 3PM on the charter school guidance about 
religion. I'd like to touch base with you beforehand and also have you in the meeting if you can make it.

Is there a time that works for you tomorrow or Monday?

Andy



MEMO:

TO: ANITA HODGKISS
DEPUTY ASSISTANT ATTORNEY GENERAL 
CIVIL RIGHTS DIVISION

MAY 3, 1999

FROM: JEREMIAH GLASSMAN 
ACTING CHIEF
EDUCATIONAL OPPORTUNITIES SECTION 

SUBJECT: CHARTER SCHOOLS

As you are aware, Clint Bolick has criticized the Department 
for the positions that it has taken on proposed charter schools 
in four school districts. Those Districts are East Baton Rouge, 
Louisiana, Monroe, Louisiana,.St. Helena Parish, Louisiana, and 
Georgetown, South Carolina. Below we briefly review the proposed 
charter schools, and what we have done in each case.

East Baton Rouge. Louisiana
This is a case in which the Legal Defense Fund is a party 

and AAAG Lee is recused.

This is a longstanding school desegregation case. In recent 
years, the parties entered into a consent decree which permitted 
the district to modify it desegregation plan and rezone some 
schools to be neighborhood schools. The district agreed to 
enhance many of the one race schools and also to open magnet 
schools and programs. The district has not complied with the 
consent decree, partly because it claims not to have sufficient 
funds.

The district recently passed a tax levy, and we have agreed 
that the district should go forth with many of the technological 
improvements and salary increases included in the levy. However, 
we do have a dispute with the district over the proposed 
construction projects. The district proposes to increase the 
size of segregated schools and has not considered integrative 
options. We are attempting to resolve our differences amicably.

In February, 1998, we were informed by the district that it 
had received an application for the establishment of the 
Children's Charter School and that the Board would likely approve 
the school at its next meeting. We reminded counsel that court 
approval would be necessary. We also met with the administrators 
of the proposed charter school on several occasions to discuss 
how the school would operate in light of the extant court order, 
and we requested information to ascertain the potential impact of 
the charter on desegregation in the East Baton Rouge school 
district. These discussion occurred sporadically for several



months and the charter school administrators did not provide all 
of the information requested.

It was the charter school's position that as a charter 
school it is exempt from most regulation and therefore, should be 
allowed to operate without regard to its possible effect on the 
East Baton Rouge schools so long as it did not discriminate on 
the basis of race.

On February 9, 1999, the district filed a motion with the 
court asking for approval. However, at that same time, the 
school board, not the United States, asked the court to postpone 
consideration of the motion -- approval to open the charter 
school. Therefore the court relieved the parties of the 
responsibility to respond to the motion.

We have met with the school board and informed them of 
concerns, including the possible impact on the little bit of 
desegregation'achieved at the schools hear the proposed charter. 
Contrary to the articles suggestion that the charter would enroll 
650 students, the actual contemplate enrollment is 1200. 650 is
just the first year. We have also expressed' some concern about -■ 
the drain of funds since the district claims it cannot fulfill 
its responsibilities under the decree because of lack of funds.

The charter school group sought to intervene and we opposed 
the intervention in the lawsuit by the charter school group, 
stating that their interests are adequately represented by the 
school board. On March 24, 1999, the court denied the motion on 
those grounds.

We are" now informed that the district intends to withdraw 
its motion so-that it will purportedly no longer represent the 
charter schools interests, and that the charter school has asked 
Mr. Bolick to represent it in future proceedings.

Currently, three other charter schools operate in the 
district, one of which is operated by the proponents of the 
proposed Children's Charter. We have not objected to these 
schools. They are relatively small. However, we have expressed 
concern about proposed expansion, because of the potential effect 
on desegregation.

St. Helena Parish. Louisiana
This is a case in which the Legal Defense Fund is a party 

and AAAG Lee is recused.

St. Helena Parish is a small school district of 
approximately 1200 students of whom 91% are African-American. 
The school district is one of the poorest in the state. On 
February 26, 1998, the local school board rejected the charter 
school developer's applicatTbh but was overruled by the State 
Board. We have not opposed the charter, but we have asked the



state Board for information regarding its impact on desegregation 
and the likely racial composition of the school. We have not 
been supplied all of the information that we requested by letter 
in March, 1999.

This proposed charter came to our attention in August, 1998, 
while we were discussing the proposed charter in East Baton 
Rouge.

Many years ago, when the district was ordered to 
desegregate, the white students who resided in the district 
enrolled in the public or private schools in the neighboring 
Parish. Now, most of the white students who reside in the Parish 
attend private schools. St. Helena's Superintendent informs us 
that the private school is experiencing financial problems and 
has notified parents that'it will be raising tuition. According 
,to the Superintendent, the parents are looking for an alternative 
to the private school and do not wish to enroll their children in 
the predominantly African-American St. Helena Parish system. The 
proposed charter would be located in a rural section of a 
predominantly white residential area. Transportation would not 
be provided. The State Board is providing us with information.

Monroe. Louisiana
In August, 1997, the local school board rejected the charter 

school application. However, the State Board overruled the local 
board. The local board sought our assistance. Thereafter, the 
district filed a motion for a restraining order seeking to enjoin 
the operation of the charter school. Conferences were held with 
the court in July, 1998. We requested that before the court 
approve the charter, there should be an evaluation of whether the 
charter adversely impacts desegregation in the city school 
system. A hearing followed in October, 1998, during which it 
appeared that the board and the charter school proponents could 
agree on the parameters of the operation of the charter. We 
supported continuing the hearing until the agreement could be 
worked out. The court, continued the hearing and permitted the 
charter to open for the time being. Nothing has happened since.

Georgetown. South Carolina
This case has been active in recent years regarding the 

closing of schools and the construction of new schools.

The United States and the District entered into a Consent 
Decree, which was approved by the court on August 28, 1997. In 
the Consent Decree, the District acknowledged its duties to 
alleviate the racial isolation of African American students in 
the Choppee area of the county and equalize resources. Thus, the 
District agreed to consolidate certain attendance areas, close 
schools, and replace the closed schools with new .facilities. 
County voters approved a $109 million bond referendum and the 
District committed to opening the new schools prior to the 2001-



02 school year.

In the fall of 1998, a group of parents formed the Pleasant 
Hill Area Charter Schools Committee. The Committee intended to 
apply to the.Georgetown County School Board to convert the 
schools closed under the consent decree to charter schools, 
pursuant to the South Carolina Charter Schools Act of 1996 (S.C. 
Code § 59-40-10 £t seq.). Pursuant to the statute and at the 
Committee's request, the Board held an election among the 
Pleasant Hill schools' faculty, who voted in favor of the 
conversion to charter schools.

The United States sent Board counsel a letter dated November 
6, 1998, in which we stated that to fulfil its Constitutional 
responsibility to desegregate, the District must abide by its 
commitments under the consent decree. Thus, the board should 
disallow conversion of schools closed under the decree to charter 
schools. . .

In discussions with Board counsel, we explained that our 
position was not in conflict with South Carolina state law.
First, Section 59-40-50 of the South Carolina Charter School Act 
states that a charter school must adhere to the same civil rights 
requirements as are applied to other schools operating in the 
same school district. Second, in Beaufort County Bd. of Educ. v. 
Lighthouse Charter Sch. Comm, and the State of South Carolina.
No. 97-CP-07-794, Order at 13-14 (S.C. Ct. Com. Pleas Feb. 21,
1998), the Court of Common Pleas reversed the South Carolina 
Board of Education's decision approving the application of the 
Lighthouse Charter School Committee. The Court held that the 
Committee had failed to prove that the charter school could 
adhere to the Beaufort County Board of Education's voluntary 
compliance agreement with the U.S. Department of Education,
Office for Civil Rights.

On December 1. 1998. the parents in the Pleasant Hill area
voted by a 2 to 1 margin against converting the three public 
schools into charter schools.

A charter school currently operates in the district. We do 
not object to that charter.
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Bethany Little
“I"".'' 04/26/99 03:56:48 PM

Record Type: Record

To:

cc:

Irene Bueno/OPD/EOP

Subject: FW: charters and deseg 

Hot off the presses...
------------------------ Forwarded by Bethany Little/OPD/EOP on 04/26/99 03:56 PM

"Kimball, Kristi" <Kristi Kimball@ed.gov>
04/26/99 03:56:05 PM

Record Type: Record

To: Bethany Little/OPD/EOP, Jonathan H. Schnur/OPD/EOP, Tanya E. Martin/OPD/EOP

cc: "Kole, Adina” <Adina_Kole@ed.gov>
Subject: FW: charters and deseg

As promised, the draft SEA letter on deseg and charters is attached (in 
email below). I am also going to paste in the letter to make sure you can 
read it.

Please send any comments to me and Adina Kole.

Thanks,
Kristi

Dear Chief State School Officers:

The United States Department of Education (Department) has received many 
questions relating to the creation of new public elementary and secondary 
schools, including charter schools and magnet schools. The Department \ ^
strongly supports the creation of new public schools, both to meet --------x
increasing enrollment demands and to foster public school choice. are
ready to aid states, local educational agencies, and community members who 
are considering opening new schools. That technical assistance includes 
help in identifying applicable civil rights obligations and in ensuring 
compliance. With early notice and technical assistance, we believe many new 
schools (K
will avoid costly delays and litigation^This letter does not state any new 
policy but merely summarizes existing obligations under civil rights laws.



The development of new public schools for the purpose of promoting public 
school choice often serves to enhance educational programs for at risk 
students and to promote desegregation. There is no inherent tension between 
the establishment of these schools and desegregation obligations. However, 
civil rights compliance issues may arise in particular situations.

Under Title VI of the Civil Rights Act of 1964, recipients of federal 
financial assistance are prohibited from using "criteria or methods of 
administration which have the effect of subjecting individuals to 
discrimination because of their race, color, or national origin." 34 C.F.R.

100.3(b)(2). In addition, "in determining the site or location of 
facilities, an
applicant or recipient may not make selections with the effect of excluding 
individuals from, denying them the benefits of, or subjecting them to 
discrimination ... on the ground of race, color, or national origin." 34 
C.F.R. 100.3(b)(3). When a new school opens in a district that is covered 
by a state or federal desegregation order, or a plan approved by the 
Department's
Office for Civil Rights (OCR), any recipient of federal funds with authority 
over
that school may have an obligation to ensure that the new school is 
consistent with that order or plan. This could include a local educational 
agency that opens a new school in a district covered by a federal court 
order. It could also include a chartering authority that receives federal 
funds and approves a charter school in an area covered by a desegregation 
order, as well as a recipient of federal funds that vests authority over 
charter schools in another entity. The precise nature of a school's 
obligations under a desegregation order or plan will vary depending upon 
the type of order, the terms of the order and the characteristics of the 
school.

Particularly given the variety of interested agencies, community 
organizations, and individuals involved in developing schools, we encourage 
your agency to exercise a leadership and coordinating role in ensuring that 
these obligations are appropriately and constructively ac^ressed in yoi^ 
States. We are prepared to work with you to that end.'OCR and otyVffice of 
Elementary and Secondary Education (OESE), are available to aid states, 
local educational agencies, and community members with identifying any 
applicable desegregation orders or plans. In the case of OCR plans, OCR can 
also provide advice regarding the nature of the desegregation obligation. 
Where an order was issued by a state or federal court, OCR or OESE can 
provide referrals to the appropriate state or federal agency. We can also 
offer suggestions to states attempting to determine the most appropriate 
process to ensure that the state satisfies its obligations under Title VI.
A list of contacts is attached to this letter.

> -----Original Message-----
> From: Kole, Adina
> Sent; Monday, April 26, 1999 3:40 PM
> To: Kimball, Kristi; Wright, Sylvia; Medler, Alex; Fiegel, John;
> Grimes-Miller, Cathy; Lim, Jeanette; Berkowitz, David;



> 'Juliette.N.Kayyem@justice.usdoj.gov'; 'Karen.L.Stevens@usdoj.gov';
> 'jeremiah.glassman@justice.usdoj.gov'
> Cc: Winnick, Steve; Craig, Susan; Lahring, Karl
> Subject: charters and deseg
>
> < <charters.rewrite.doc> > Attached is the draft of the new school/deseg
> letter that will be forwarded to the White House today. Thank you for
> your comments. Please call me if you have any further questions or
> comments.
>
> Thanks,
>
> Adina

- charters.rewrite.doc
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Elena Kagan
' 04/16/99 01:41:16 PM

Record Type: Record

To:
cc:
bcc:

Irene Bueno/OPD/EOP
Jonathan H. Schnur/OPD/EOP, Bruce N. Reed/OPD/EOP

Subject: Re: Charter Schools/Bill Lan Lee

The Ed letter isn't going to do the trick. Your suggestion sounds fine, but quite honestly, so long 
as Justice is where Justice is on this issue, Tracy is going to have a hard time just making it go 
away.
Irene Bueno

Irene Bueno
04/16/99 11:38:55 AM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Jonathan H. Schnur/OPD/EOP, Laura Emmett/WHO/EOP
Subject: Charter Schools/Bill Lan Lee

I have been asked to participate in a conference call today, Friday at 4pm on Bill Lan Lee and need 
your advice.

After our meeting on charter schools earlier this week, Tracey Thornton called me to inform me that 
Senator Hatch and other folks have linked the charter schools issue with Bill Lan Lee's nomination 
and they feel they need a letter or some document that separates this issue from his nomination 
asap.

I explained toTracey that Education is drafting a letter that addresses the larger issue of civil rights 
and schools. Tracey thought that would be fine, however upon further reflection, I am not sure if 
this Education letter is really the kind of response that will separate the issue from Bill's nomination. 
It may make more sense for someone else - preferably with credibility in both the charter school 
and civil rights arenas - send a letter that separates this issue from Bill's nomination. Of course, we 
should provide policy directions but the letter could be similar to the general letter that White House 
Counsel's office drafted last month that indicates that the Administration supports both charter 
schools and civil rights.

Please let me know what you think. Thanks.
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4^^ Bethany Little

’ 04/12/99 09:05:45 AM

Record Type: Record

To: See the distribution list at the bottom of this message

cc: Laura Emmett/WHO/EOP
Subject: Civil Rights Meeting

A meeting to discuss civil rights guidance for charter schools and the editorial written on Bill Lan 
Lee and charter schools has been scheduled for Tuesday, April 13 at 11:00 am. It will be in Room 
211. Thanks!

Message Sent To:

Jonathan H. Schnur/OPD/EOP 
Tanya E. Martin/OPD/EOP 
Elena Kagan/OPD/EOP 
Irene Bueno/OPD/EOP 
Peter Rundlet/WHO/EOP 
Edward W. Correia/WHO/EOP
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Proposed Strategy for Addressing the Relationship of Charter Schools and Other
New Schools to Desegregation

• Dor. t communicate a requirement that chartering authority or school obtain prior 
approval from court or OCR.

• With respect to OCR-approved desegregation plans enforcement generally would 
occur through the handling of complaints filed by third parties dr compliance reviews, 
consistent with normal enforcement procedures.

• With respect to new schools in jurisdictions under court order, there would be no 
general requirement that the schools be cleared by DOJ. Our guidance would indicate 
that creation of such schools may need to be cleared by the cognizant court and that 
recipients should use due diligence to ensure that any new schools do not impede 
desegregation obligations. Chartering authorities should address this issue in each 

case.

• The Department would write a letter to State educational agencies alerting them to the 
importance of their exercising leadership and coordination in ensuring that civil rights 
and desegregation issues are appropriately addressed in connection with the creation 
of new LEAs and public schools, making it clear that there are a wide variety of ways 
that they can do this, and offering them technical assistance. In instances when OCR 
has an ongoing compliance or enforcement relationship with States, such States 
would be advised to expect additional follow up from OCR. The Department would 
write a similar letter to chartering authorities and LEAs.

• The main point of the letter is to encourage recipients with the authority to approve 
the creation of new schools, including new charter schools and other public schools of 
choice, to be aware of existing desegregation responsibilities, when making decisions 
about opening any new schools. The letter is not meant to discourage the creation of 
new public school choices, including charter schools, in jurisdictions where 
continuing vestiges of prior discrimination are being eliminated. Rather, it is 
designed to head off possible Title VI problems in the future by drawing attention to 
these concerns prior to the creation of new schools.

• To assist chartering authorities and schools in addressing these and other civil rights 
issues, the Department would offer to coordinate technical assistance. We anticipate 
that this could include working in conjunction with the OCR Regional Offices, our 
ten federally funded regional Equity Assistance Centers, and, where appropriate, the 
Department of Justice, State and local agencies, and other ED offices, such as the 
Public Charter Schools Program, to help to identify applicable desegregation 
obligations, and provide technical assistance to entities with these Title VI 
responsibilities. Additionally, we would be available to provide assistance to new 
schools that encounter desegregation responsibilities as roadblocks to their creation.



States and other recipients have a broad range of discretion in determining how to 
carry out these responsibilities, including exercising independent judgment as to 
whether the new school would impede desegregation obligations; establishing a 
process for review of any new schools proposed; or, directly assisting the new school 
in getting all necessary approvals from the entity overseeing the desegregation efforts.



ESTABLISHMENT OF NEW CHARTER SCHOOLS IN JURISDICTIONS THAT ARE 
UNDER EXISTING DESEGREGATION PLANS

Extent to Which Proposed New Public Schools Are Required to Be Approved Under 
Omce for Civil Rights (OCR) Desegregation Plans Before They Open

One of OCR’s enforcement offices reports that about half of OCR’s 44IB plans expressly 
or implicitly suggest that OCR be notified, and provided an opportunity for reviewand 
approval, regarding the establishment of proposed new public schools or zone changes 
to ensure consistency,with the OCR 44IB plan. OCR ‘s enforcement offices report that 
in some cases, districts come to OCR for approval of new schools of rezoning. Other 
times, OCR has been alerted to possible resegregation regarding establishment of new 
schools or rezoning through complaints. Some districts have requested OCR’s review 
and approval of school boundary changes in order to head off problems with local 
communities. Generally, 44IB plan districts may believe that the desegregation plans 
were “one time, one shot” plans and addressed the assignment of Black and White 
students at the time of the initial desegregation back in the early 1970’s.

In general, with respect to proposed new schools iri 441B plan districts, applicable 
information needs to be provided to OCR regarding the planned new school, such as the 
projected racial composition of the new school’s student body and the impact that the 
new school will have on the racial composition of the other public schools in the 
district. The same requirements would apply in situations where a new neighborhood 
school is being proposed in a predominantly minority community that is part of a 44IB 
plan district. Generally, OCR makes a final decision regarding the approval of new 
public schools within 90 days of the date a complete information package is provided to 
OCR.

Recent Experiences Regarding the Approval of New Charter Schools In School 
Districts Under OCR 441B Plans and Under Court Orders Requiring Desegregation

None of the OCR enforcement offices that have OCR 44 IB plan districts within their 
jurisdiction report that any school district or charter school has sought OCR review or 
clearance prior to or after a charter school has been recognized or funded in a school 
district. However, note that attorneys for the Lighthouse Charter School in Beaufort,
SC visited OCR for technical assistance. The school has not been opened because of a 
state court injunction obtained by the Beaufort County School District. * It should also 
be noted that OCR’s Dallas Office has entered into a methods of administration 
agreement with the State of Texas that all new charter schools approved by the State 
Board of Education will file assurances of compliance with OCR; OCR’s Dallas Office 
has received 19 such assurances from new charter schools, all in Houston.

' In the injunction, the court stated that the Lighthouse Charter School Committee had failed to prove that 
the charter school would adhere to the Beaufort Board of Education’s existing desegregation compliance 
agreement with OCR, and that the Board ‘s decision to deny the application was not arbitrary and 
capricious because the Committee had not received clearance from OCR for establishing the charter school. 
Beaufort County Board of Education vs. Lighthouse Charter School Committee and the State of South 
Carolina. No. 97-CP-07-794, Order at 13-15 (S.C. Ct. of Common Pleas Feb. 21, 1998).
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To the Editor:

Clint Bolick's article about Bill Lann Lee and charter schools argues that Mr. 
Lee has "launched a campaign to stop charter schools in their tracks." Some 
campaign. Under President Clinton, the number of charter schools in America has 
gone from just one in 1993 to more than 1,100 today.

There is no "campaign" or "battle" against charter schools being waged by 
Bill Lann Lee or anyone else in the Clinton Administration. Thanks to the leadership 
of President Clinton, school districts across the country are embracing charter 
schools as an innovative way to improve the quality of education in America, 
particularly in distressed areas where the need is so great. Bill Lann Lee, Acting 
Assistant Attorney General for Civil Rights in the Department of Justice, shares the 
President's vision and supports Administration policy and the law completely.

Fundamental civil rights goals of breaking down segregation and ensuring 
equal educational opportunities for all Americans can be achieved simultaneously 
with the development of charter schools. The rapid growth of charter schools 
during the last six years is proof. For example, in the East Baton Rouge case, the 
Department of Justice did not oppose the opening of a new charter school. It 
simply asked the new charter school to take steps to avoid further segregating the 
community. In the South Carolina case, the government moved to enforce an 
existing consent decree which closed certain schools to alleviate the isolation of 
African American students and equalize resources, and the state court agreed. The 
closed schools are to be replaced by new facilities. In no case has the government 
acted against any charter school simply because it is a charter school. In every 
case the government has acted to protect the public interest in desegregation.

Mr. Bolick imagines a "war" against charter schools that simply does not 
exist. The only battle being waged is by Mr. Bolick and his allies against the 
nomination of Bill Lann Lee. But their complaint is not really with Mr. Lee. It is 
with the civil rights laws themselves, which Mr. Lee has been acting to enforce for 
the past year. His track record of success -- and the Clinton Administration's 
success in promoting charter schools -- speak for themselves.

Sincerely,

James E. Kennedy
Special Advisor To The White House Counsel
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To the Editor:

Page 1

Clint Bolick's article about Bill Lann Lee and charter schools argues that Mr. 
Lee has "launched a campaign to stop charter schools in their tracks." Some 
campaign. Under President Clinton, the number of charter schools in America has 
gone from just one in 1 993 to more than 1,100 today.

There is no "campaign" or "battle" against charter schools being waged by 
Bill Lann Lee or anyone else in the Clinton Administration. Thanks to the leadership 
of President Clinton, school districts across the country are embracing charter 
schools as an innovative way to improve the quality of education in America, 
particularly in distressed areas where the need is so great. Bill Lann Lee, Acting 
Assistant Attorney General for Civil Rights in the Department of Justice, shares the 
President's vision and supports Administration policy and the law completely.

The cases cited by Mr. Bolick are ones in which the federal government is 
simply acting to enforce the law Fundamental civil rights goals of breaking down 
segregation and ensuring equal educational opportunities for all Americans can be 
achieved simultaneously with the development of charter schools. The rapid 
growth of charter schools during the last six years is proof.

All the cases cited by Mr. Bolick are ones in which the federal government is 
working to ensure that the civil rights laws are enforced at th^same time as charter 
schools are allowe^to develop. For example, in the Soutb-C^olina case, the 

government moved to^'enforce an existing consent^decree which closed certain 
schools to alleviate the is&^hon of African Anaerican students and equalize 
resources. The closed schoolV'a.re to be replaced by new facilities.— A move to

jj^^chools constituted a violation of the consent 
decree, and the South Carolina Courtbf^Common PleasThe court agreed, reversing
a state Board of Education decision approv^fwig the charter schools. In addition, last 
December with the Department. Moreover, the'-p.^ents in the region of the closed 
schools voted by a 2 to 1 margin against convertings^e three public schools into 
charter school^."' the federal government's action in tnfsvmatter was therefore 
completeJy--c6nsistent with the legal judgment of the South Carolina courts and the 

political judgment of the local community.
Mr. Bolick imagines a "war" against charter schools that simply does not 

exist. In the East Baton Rouge case, the Department of Justice did not oppose the 
opening of a new charter school. It simply asked the new charter school to take 
steps to avoid further segregating the community.

Mr. Bolick imagines a "war" against charter schools that simply does not 
exist. The only battle being waged is by Mr. Bolick and his allies against the 
nomination of Bill Lann Lee. But their complaint is not really with Mr. Lee. It is 
with the civil rights laws themselves, which Mr. Lee has been acting to enforce for 
the past year. His track record of success -- and the Clinton Administration's 
success in promoting charter schools - speak for themselves.



Jonathan H. Schnur 
03/22/99 08:26:50 PM

Record Type: Record

Irene Bueno/OPD/EOP
See the distribution list at the bottom of this message

To: 
cc: 
bcc:
Subject: Re: letter

I agree with Irene and Tracey. I don't think we should send a letter focusing on the specifics of 
Bolick's charter school/deseg arguments unless and until:
1) (as Tracey says) we find out it would be helpful to Bill Lee's confirmation, and
2) we have had a chance to discuss the charter school/deseg issues in Friday's meeting.
We could always have that meeting sooner if needed, but I think we need that discussion before 
determining the best timing, content, and message for the charter school editorial.

Irene Bueno

Irene Bueno 
03/22/99 08:11:08 PM

Record Type: Record

Tracey E. Thornton/WHO/EOP @ EOP
See the distribution list at the bottom of this message

To: 
cc: 
bcc:
Subject: Re: letter ^ 

Tracey -

I agree. We should wait to hear from you on your meetings with LA Senators whether it would 
help Bill's nomination for someone to do a letter to the Editor that attacks Bollick's op-ed. As I 
mentioned in earlier an e-mail, DPC is hosting a meeting later this week to discuss our policy on 
this issue so please let me know if you learn anything from your Hill meetings that we should 
consider in our discussions.

Irene

Tracey E. Thornton

•> • •
? -

Tracey E. Thornton 
" 03/22/99 07:51:03 PM



Record Type: Record

To: Irene Bueno/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Re: letter

I'nn not sure what this is all about. The bottom line question in any of this stuff relating to Bill Lee 
is does it advance his nomination in some way? If we need to do this for the LA Senators then we 
should. If we don't need to do it for our Senate folks, we should concentrate our energies 
elsewhere. We are asking the members now and we’ll let you know what we get. I'm not a press 
person but I do know a bit about nominations and shoring up votes and I'll say this again - we 
could use some positive pieces right now on Bill Lee. Is anybody working on that piece of this? 
And finally, let me say that while it is very tempting to get into this debate with the Bolick forces, 
there's a person attached to this debate who we have a great deal of power to destroy
professionally - however inadvertently. And we should focus on that and not Clint Bolick. If Bill is
not harmed by the Bolick piece then we should move on. Bolick is trying to pick off the LA Dems;
has he succeded? If not, we're just chasing our tail. It is early in this game and we will soon learn
this week how Democrats want to work this. Until then, we are going to have to play this close.
If we're trying to get Lee confirmed, we need to focus on that and not permit the right wing to 
make us scramble around every time they get ink. For every negative piece, there should be a 
positive one - not a response to the negative one.
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Bill Lann Lee’s War on Charter Schools
As critics, including me, predicted, Biii 

Lann Lee, the thrice-nominated, never- 
confirmed “acting" chief of the Justice De­
partment's Civil Rights Division, has re­
lentlessly pursued racial preferences in his 
15 months at the helm. But now he has un­
leashed his forces on a new target: charter 
schools.

Wielding school desegregation decrees 
that often are many decades old, Mr. Lee

Rule of Law
By Clint Bolick

has launched a campaign to stop charter 
schools ihtheir tracks. His actions put him 
provocatively at odds both with the goals of 
desegregation and the Clinton administra­
tion’s official education policy.

Charter schools are break-the-mold 
public schools, freed from most bureau­
cratic restraints, that tend to serve 
largely minority-student populations- 
also the supposed beneficiaries of deseg­
regation decrees. President Clinton backs 
charter schools as an alternative to 
vouchers for private schools, going so far 
as to predict that "the only way public 
schools can survive ... is if ail of our 
schools are eventually run like... charter 
schools."

Neither law nor policy deters Mr. Lee, 
who is waging the battle against charter 
schools with the same ideological zeal with 
which he fought for forced busing and 
racial balance in public schools as a 
lawyer tor the NAACP Legal Defense

The main battleground is Louisiana. In 
ast Baton Rouge, a group called Chil- 

[liren’s Charter won local approval to open 
United Charter School last year to offer an 

’lemative tor 650 at-risk children. Resi- 
nts Estella and Winfield Percy wel­

comed the school for their academically 
troubled sons. "It’s a very structured envi­
ronment,” explained Mrs. Percy, “and it’s 
something our kids need.”

But the Civil Rights Division went to 
court to halt United Charter School from 
opening. Longstanding desegregation or­
ders require all public schools to be 
within 15 percentage points of the dis­
trict's 65% black student population and 
United Charter School agreed to those 
racial parameters. But some of the dis­
trict’s other public schools are more than 
95% black, and Justice Department offi­
cials apparently fear that the charter 
school will siphon some of the few white 
students—a dubious proposition given 
that the new .school, will be located in a 
black neighborhood.

But no one knows the division's reason­
ing for sure, because it refuses to explain 
itself. One frustrated member of the char­
ter school committee took a photo of a 
blackboard after a meeting with Justice 
Department officials in order to finally 
record something in wfiting. The division 
opposed the school’s'motion to intervene in 
the desegregation case, and has urged the 
trial court to postpone consideration until 
it would be too late for the school to open 
next fall.

The division’s actions to prevent a com­
pany called SABIS International from 
opening a charter school in St. Helena 
Parish are even more mystifying. The 
school district is 91% black and has only 
one elementary sclibol, one junior high, 
and one high school, making it definition- 
ally impossible to racially balance. More­
over, the charter school agreed that more 
than 90% of its students would be academi­
cally at risk.

Again Mr. Lee's Civil Rights Division 
objected, apparently believing that the 
charter school would draw white students 
Who attend private schools in the suburbs. 
Of course, attracting white students to the

overwhelmingly black school district 
would aid, not inhibit, desegregation. Even 
if the goals of desegregation are furthered, 
Mr. Lee apparently is Inherently suspi­
cious of any measure that takes power out 
of the hands of the courts and puts it into 
the hands of parents. ' '

The division also supported an effort to 
shut down the New Vision Charter School 
In Monroe, but federal Judge FiA. Little Jr. 
refused to go along.
Statewide, the divi­
sion has demanded 
racial statistics as a 
precondition for ap­
proving any charter 
schools. But how can 
a school that doesn't 
yet exist provide such 
data? As Gov. Mike 
Foster has pointed 
out, exact demo­
graphics are impossi­
ble until students en­
roll and staff are hired. Without approval; 
that process cannot commence, thereby 
creating precisely the Catch-22 the Civil 
Rights Division clearly intends.

“There are a lot of desegregation orders 
in Louisiana, and the charter law is at 
risk,” remarks Children’s Charter board ' 
member Rolfe McCollister. “If the final say 
belongs to a guy from Washington, D.C., 
we're in trouble.”

And not just in Louisiana. These early 
skirmishes have nationwide ramifica­
tions; more than 500 school districts re­
main subject to court'desegregation or­
ders; many of them in large cities and 
heavily minority school districts that 
desperately need educational opportuni­ties.

Another battleground is South Carolina, 
where the Civil Rights Division put a stop 
last November to a school district’s efforts 
to convert certain schools to charter 
schools. The division ordered the school

Bill Lam Lee

district to maintain existing schools and 
attendance zones, period. The charter 
schools’ impact on racial balance and edu­
cational opportunities wasn't even consid" 
ered.

Meanwhile, Mr. Lee's opposite num^' 
ber in the Education Department's Office, 
for Civil Rights, Norma Cantu, has been 
using the federal Individuals with Dis- ■ 
abilities Education Act to challenge chart, 
ter schools. Between Mr; Lee and Msi 
Cantu, the concept of'Charter schools^

. predicated upon freedom from stifling: 
state and local controls, could perish be­
neath the federal, regiilatory -hammer,: 
Ironically, such efforts to stifle charter 

.schools could drive more education re­
formers to eihbrace vouchers for private 
schools,- ■/

Mr. Clinton has just submitted BilT- 
Lann Lee's nomination to the Senate Ju-' 
dietary Committee for a third time. He 
still must persuade Senate Republicans ■ 
why they should support a civil rights:' 
law-enforcement official who refuses to. 
abide by the Supreme Court's precedents: 
on racial preferences. Now the president ' 
also must convince pro-charter school De­
mocrats to support an official who is 
wielding the nation’s civil rights arsenal 
to wreak havoc upon this vital public 
school reform.

Meanwhile, the East Baton Rouge 
school system tolls under its 43rd year of 
federal judicial control. Some of the origr 
inal plaintiff schoolchildren now are 60 
years old. How sad that their grandchil-' 
dren still are denied educational oppof;:' 
tunities-and how perverse that the de­
privation is visited upon them by the Jus- 
tice Department’s Civil Rights Division;-''

Mr. Bolick is litigation director of the bf ‘. 
■stitute for Justice in Washington D.C., and/ 
author of “Transformation: The “Promise ' 
and Politics of Empowerment" (1998; ICS- 
Press). . ; .
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Irene Bueno
03/23/99 08:55:11 AM

Record Type: Record

To: Edward W. Correia/WHO/EOP
cc:
bcc:
Subject: Re: letter ^

I understand Jim and your points and I want to do everything we can to support Bill and the 
Administration's positions on charter schools and civil rights.

I think there should be a response to Bollick op-ed but the issue is what , when, and who should 
send the response. Also, we need to keep in mind Tracey's caution that we do not anything that 
will undermine Bill's confirmation prospects.

- What is in the response - I think a clear statement of the Administration's policy on these issues 
and arguments why Bill should be confirmed should be added to the current draft.

- When to respond - I think the meeting on Friday could change or make stronger and clearer the 
Administration's positions on this issue. I will try to move up the timing of this meeting.

- Who sends the letter - The WH can certainly sends this letter because its faster. Another option 
is to find a supporter of Bill who has credibility in both the education and civil rights community to 
send a letter to the editor attacking Bollick's article.

I am meeting with Bruce and Elena this morning and will discuss with them.

Edward W. Correia

Edward W. Correia

03/23/99 08:46:14 AM 
Record Type; Record

To: James E. Kennedy/WHO/EOP

cc: See the distribution list at the bottom of this message
Subject: Re; letter

I agree that we don't need to respond to every negative piece, but this one is specific, 
hard-hitting and read by lots of people, probably including every Republican Senator on the 
Judiciary Committee. Given the general points of the draft letter, I don't understand what would 
come out of the meeting with the LA senators that would make us think responding doesn't help. 
(They may want more specifics on the Louisiana cases, but that's fine.) Is the Friday meeting going 
to come up with something that would change the general points in the letter? If so, maybe we



should wait, but I don't see how that meeting likely to change these basic ideas. So, I tend to think 
we should get this out, or some version people are comfortable with. If there is a disagreement, 
maybe Maria can resolve it. (Chuck is out.)
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James E. Kennedy 
03/23/99 08:38:12 AM

Record Type: Record

To: Jonathan H. Schnur/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Re: letter

Here's my view, for what it's worth:

1. The Bolick article is not simply an attack on Bill Lann Lee; it is an attack on the President's 
commitment to charter schools as well, and as such is deserving of an immediate response.

2. The Bolick article, unrebutted, paints a damning picture. Not responding is tantamount to an 
admission that Bolick's right. Once I saw the real facts, I understood the bigger picture. But 
everyone following the story deserves to see those same facts, especially the media and swing 
votes.

3. Without an immediate response, everyone following the issue has Bolick's point of view, and no 
other, on this issue. Even conservative Dems on the Hill, whose support we need but do not 
necessarily have, can be adversely affected by a slanted piece like this.

4. The response can be framed in a way that conveys a positive message about Bill Lann Lee and 
the Clinton Administration re: charter schools and civil rights.

5. We've appeared to be in a fetal position in the media, taking sharp attacks and not 
counterpunching. A positive piece about Bill Lann Lee in some publication is great, and should be 
done (I have one draft), but we also need to demonstrate we're fighting for this nomination and 
can't let unfair attacks sit out there as if they're correct.
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Edward W. Correia

03/23/99 08:46:14 AM. 

Record Type: Record

To: James E. Kennedy/WHO/EOP

cc: See the distribution list at the bottom of this message
Subject: Re: letter

I agree that we don't need to respond to every negative piece, but this one is specific, 
hard-hitting and read by lots of people, probably including every Republican Senator on the 
Judiciary Committee. Given the general points of the draft letter, I don't understand what would 
come out of the meeting with the LA senators that would make us think responding doesn't help. 
(They may want more specifics on the Louisiana cases, but that's fine.) Is the Friday meeting going 
to come up with something that would change the general points in the letter? If so, maybe we 
should wait, but I don't see how that meeting likely to change these basic ideas. So, I tend to think 
we should get this out, or some version people are comfortable with. If there is a disagreement, 
maybe Maria can resolve it. (Chuck is out.)
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1 ' The south Carolina matter referred to in the article f-S
uAited%tLes V. School Digtrict. The Tilted

n-itaF-r-irt acknowledoed its duties to alleviate the racial Sci°i?orol Mricin A^^ican students in the Chnppee area of the 
ooSi?raSd equalize resources. Thus, the D^^^iot agreed to 
coMolidate certain attendance areas, close schools, and replace 
the closed schools with new facilities. County voters approved a

^^^^4^trn!rf=hc^?rrr?r?o scSi year.
Hill S«ef ^n?e|Sr?f

pursuant to the South Carolina Charter Schools Act 
Code S 59-40-10 £JL seq.) . Pursuant to the statute and at the committees re^St^e Board held an election among the 
Pleasant Hill schools' faculty, who voted in favor of th 

conversion to charter schools.

, ?s“"to“fSfii\tr^Sns?gs|rr^^
^SfnfsTndrr - ---
disallow conversion of schools ciosea unaer 
schools.

In discussions with Board counsel, we explained that our 

|?rs“°tec?Ln“s9-40-lfofthrsou?rLroUna"charter School Act^
states that a charter school must adhere to the sa^ ^he^
requirements as are applied to ?ther_schools^operating^in^the^ ^

No 97-cl-07-%4, Order at 13-Ir(S.C. Ct. Com Pleas FeP; 21, 
19^) , the court of Common Pleas reversed the 
Board of Education's decision approving the application L?ghthoLfcSartL School Committee. The ^
committee had failed to prove that the charter school could 
Shere to tL Beaufort County Board of education's voluntary 
compliance agreement with the U.S. Department of Education,
Office for Civil Rights.

ncQQ t-ho osT-ents iii_Uag_Ei£assnL_Hill-a3:£a 
™T ^— crtn_______.! -ryrt 4->1 o -t-vi-rpo -nubl 1COr, nooomVwar 1. 199a, Tine PdJrt^Hl.n ±ii IrU'ff t. iff-mirTr-r - _ - — 1 against COnverUnq the three publLfi

qchoolH -inr-o charter Rchools_
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2 . East Baton Rouge.
The Division did oppose the intervention in the lawsuit by

with.
The school board approved the charter school ■ ^ rinnr-t- askino for approval. However, the school

Thiavefore the court relieved the parties or tne

would enroll .50 students,
the actual contemplate enrollment is 1200. bsu ih j 

year.
The article says that our concern that the proposed charter

mall on a ■^3°r thouroughfap nex^o police^statl
concern is not dubicpus. ^ few white students out of
^Sle'-ISISy rch^^?^? K 2^w*i?h rLpect to hlach students 

at white schools.
3. St. Helena .,|fS?Lht^“hflooa^schSrboard 

lejSed tL’'char?er BoSrf Sver-mlaf ?he

^°Sfti"oS"Iniight^o7iL^;S^ib!f:. ^e l^cts , on desegregation. The 

State Board is providing us with information.

implemSnfIdt ^hf^jo^ity^o/the'^whiirltudents^left to go^to a 

?hSe? schSSi S ?n ?hririglb??^cd-where those students live.

4. Statewide. St. Helena is part of statewide_ But all we have
done statewide in ask the ^ state board to develop a^proc^^^
extS;?yaS?iSrtSL"??e"Sra??oro/the charter is consistent 

with the desegregation plan.

s Monroe The local school board rejected the application.
The s?atrBoaS overruled. The local board sought our
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assistance. Ccnferences wars with the Cc^t Wa ra^ested

^?t^5LS^ro?-°Vraa?Tng ?llloy?^duting Which
that tha boald and the charter ®wfsSpported
parameters of the operation of could be worked out.
?hf cSnr?? cSLln5ef?he hearing aid permitted the charter tc 
opL ?lr thi ?ime being. Ncthing has happened since.
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To the Editor:

Clint Bolick's article about Bill Lann Lee and charter schools argues that Mr. 
Lee has "launched a campaign to stop charter schools in their tracks." Some 
campaign. Linder President Clinton, the number of charter schools in America has 
gone from just one in 1993 to more than 1,100 today.

There is no "campaign" or "battle" against charter schools being waged by 
Bill Lann Lee or anyone else in the Clinton Administration. Thanks to the leadership 
of President Clinton, school districts across the country are embracing charter 
schools as an innovative way to improve the quality of education in America, 
particularly in distressed areas where the need is so great. Bill Lann Lee, Acting 
Assistant Attorney General for Civil Rights in the Department of Justice, shares the 
President's vision and supports Administration policy and the law completely.

The cases cited by Mr. Bolick are ones in which the federal government is 
simply acting to enforce the law. For example, in the South Carolina case, the 
government moved to enforce an existing consent decree which closed certain 
schools to alleviate the isolation of African American students and equalize 
resources. The closed schools are to be replaced by new facilities. A move to 
reopen the closed schools as charter schools constituted a violation of the consent 
decree, and the South Carolina Court of Common Pleas agreed, reversing a state 
Board of Education decision approving the charter schools. In addition, last 
December, the parents in the region of the closed schools voted by a 2 to 1 margin 
against converting the three public schools into charter schools. The federal 
government's action in this matter was therefore completely consistent with the 
legal judgment of the South Carolina courts and the political judgment of the local 
community.

Mr. Bolick imagines a "war" against charter schools that simply does not 
exist. The only battle being waged is by Mr. Bolick and his allies against the 
nomination of Bill Lann Lee. But their complaint is not really with Mr. Lee. It is 
with the civil rights laws themselves, which Mr. Lee has been acting to enforce for 
the past year. His track record of success -- and the Clinton Administration's 
success in promoting charter schools - speak for themselves.
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Education Q&A 
March 22, 1999

An editorial in this morning's Wall Street Journal criticizes Bill Lann Lee for 
preventing charter schools from opening because of concerns they will affect 
the racial composition of schools established in desegregation orders. Is this 
true?

The President has championed the charter school movement as a way to 
expand choice in public education, especially for students in greatest need. 
Under President Clinton's leadership the number of charter schools has 
grown from just one when he was elected to approximately 1100 this year. 
At the same time, the President is committed to enforcing our civil rights 
laws, including in educational institutions.

Today's Wall Street Journal op-ed alludes to specific active investigations, 
and questions about these investigations should be directed to the Justice 
Department. But the President and Administration strongly support charter 
schools, and the Justice Department's review of whether a particular charter 
school complies with a standing desegregation order should not be seen as 
calling into question this strong support.
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Subject: draft Q&A on charter/deseg - need any reactions very quickly

Q: An editorial in this morning's Wall Street Journal criticizes Bill Lann Lee for "waging a battle" 
against charter schools - a movement that the editorial notes is strongly backed by President 
Clinton -- by blocking charter schools in Lousiana from opening because of concerns they will affect 
the racial balance of student populations established in desegregation orders.

A: The President has advocated tirelessly on behalf of providing opportunity to minority children 
and other children in need - both through improved public schools and through protection of civil 
rights. The President has championed the charter school movement as a way to expand choice in 
public education for students and their families, and especially for those in greatest need. Under 
President Clinton's leadership the number of charter schools has grown from just one when he was 
elected to approximately 1100 this year. The President also strongly believes in protecting the civil 
rights of all of our people and that one of this country's greatest strengths is its diversity.

The Wall Street Journal editorial apparently alluded to specific active investigations, and we 
routinely refer questions about Justice Department investigations to the Justice Department. But 
the President and Administration strongly support charter schools, and any Justice Department 
review of desegregation cases should not be seen as calling into question the strong support from 
the President and Administration for strengthening public education through the charter school 
movement.


