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¢rmgte§s. of the Enited Mtates
Fousge of Repregentatives
#8aghingten, BC 20515

October 15, 1997

0CT 20-x1:24

The Honomble William J. Clinton
President of the United States
The White House

Washiagton, DC 20500

Dear Mr. President

We are writing to express the very scrious resecvations of the Congressional Hispanic Caucus
conceming the agreement reached berween Con n Lamar Smith and Lincoln Diaz-Balart,
which has the backing of the House Republican rship, regarding legislative relief for

approximately 250,000 Guatemalans, Nicaraguans and Salvadorans currently facing uncertain
immigration status.

There are sevecal aspects of this agreement that we find exgremely objectionable because they
represent a retreat from the efforts of the Congressional Hispanic Caucus to provide just treatment
for all immigrants to our nation. While the legislative langnage is not yet available, our
understanding is that the agreement would grant amnesty to all Nicaraguans who entered the
country before December 1. 1995, In tum. Salvadorans and Guatemalans who entered the country
before 1990 would be allowed to pursuc penmanent rest through suspension of deportation
hearings under the rules in place before the enactment of the 1996 immigration law, except that

Board of Immigration Appeals” decision Mangr.of N-J-B-, which would apply the 1996

/(nﬁclal review would not be available for these decisions. - The agreement would also codify the

immigrarion law retroactively. Finally. the current eraployment visa category of “unskilled
workers”™ wauld be eliminared endrely. ,

First, we do not support making the Salvadoran and Guatemalag cases unreviewable by a federal
court. The Smith-Diaz-Balart agreement removes the ability for iramigrants to have judicial review
of an eqoneaus decislon. This severely limits the rights of these immigrants to meaningful due
process in the resolution of their immigration status.

Our second concem is thar except for Salvadorans, Nicaraguans and Guatemalans specifically
exempted, the agreement codifies the N-I-B. decision and makes it impossihie for others who were
already in the process of pursuing permanent cesident starus through suspension of departation to
pursue their claims. The Attorney General. as a matter of law and her good judgment, vacared the
N-I-B decision for further review, determining that “['legislarion] should not be applied
retrozactively in the absence af a clear statutory ditective.” 511
U.S. 244 (1994). The codification of N-]-B- threatens the immigration starus, and could lead to
the deportation, of at least 25,000 immigrants in our narion,

Third, we fing it unacceptable thar an entire category of legal immigranzs is negotiated away as part
of this deal. The Smith-Diaz-Balart agrecment ties together the potential relief for Central
Americans with the abolition of the unskilled worker visa caregory. Elirinarion of this long-
standing visa category will affect approximately 10,000 immigrants anauglly from all aver the
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world who come to the U.S. under this provision, At this time, thers is a large backlag of
approximately 21,000 immigrants who qualify for this category of visa. and who have been
waiting patiendy for years. The ate of these pending cases is uncerain under the Smith-Diaz.
Balart proposal. The mg should not be pulled vut frum undemeath those who have played by the -
cules and waited in line.

Faurth, there is simply no rational basis for the disparate trearment of these groups of Cenrral
American immmijgrants. From the begianing, we urged you, Mr. President, to take action in ¢rafting
a fair solution for the thousands of Central Americans caught in the pipeline when the 1996
immigration law changed the rules mid-stream. Our goal was to mear evetyone who was already
in the process of pursuing legal residency fairly. We applaud you for your leadership in

fashioning bi-partizan legislation that would allow these immigrants to proceed with the rules under
which they searted.

We support and will continue to advacate far the fair and equal trearment of all similarly situated
immigrants. We find the agreement of Congressmen $mith and Diaz-Balart to grant amnecty to
Nicaraguans in this country before December |, 1995, o be a ﬂﬁve development that we should
build upon. We find it promising that the House Repyblican ership is now supporting
amnesty as a possible solution. However. if amnesty is (o be made avajlable ta Nieacaguans, ic
should also be made available to Guatemalans and Salvadorans. The Guaremalans and
Salvadorans find themselves in virtually idenrieal circumnstances as the Nicaraguans; we strongly
support trearlng them equally,

Lasty, we think you wotld agree Mr. President thar we should not grant favorable treatment to
one group at the cxpease of others. Sadly, the Smith-Diaz-Balart agreement suggests that our
nation is unablc to be fais to one group of immigrants withaue being unfair o another. The
eliminazion of the unskilled worker catzgory affects 10.000 immigrants a year aod the cadification
of N-J-B closes the door on those left out of the deal who have pending claims.

We hope to meet with you as soon as possible to discuss this critca) situation. We appreciate your
continued leadership and work on this very important issue. We know that your efforts on behalf

of Central Ametican immigrants. including your administration’s offer to work with Congressman
Diaz-Balart in a bipartisan manner on legislarion that was drafied by your adminiseration has been

largely responsible for keeping hope alive for Central American iramigranrs.

Thank you again for your work. We look forward to your cbntinued support for a final resolution
that will help all Central Americans without eausing other, 2dditional harm te our nation's

o b

LUIS GUTIERREZ
Chairman, CHC Immigration and Qftizenship
Task Foree
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NOTE FOR ELENA:KAGAN/LEANNE SHIMABUKURO
FROM : ROB MALLEY

Subject: Administrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider
administrative, as opposed to leglslatlve, steps. The most
important ones they propose are:

1. That the AG reverse the NJUB decision -- which held that the
rule on accrual of time for suspension purposes applied
retroactively. . As you know, 5 of the 7 BIA judges on the NJB
panel dissented from the majority opinion, and some ,federal
courts also have disagreed with NJB. '

I have raised this with DoJ and INS in the past, and have been
told that OLC’s. view is that the advocates’ position is not
defensible. OLC has so advised the AG. Of course, the White
House could request that this be reviewed, and could inform DodJd
of its preferred policy outcome, but thls is hardly likely to
yield a different result.

2. That DoJ and INS interpret the cap provision to apply to the
total number of adjustment granted per year, not the number of
suspensions/cancellations of removal. Aliens who are granted
suspension would be placed on a waiting list and permitted to

remain here legally until a number is available for adjustment in
a subsequent fiscal year.

My recollection on this one is that INS/GC thought this was not
the preferred interpretation, albeit a defensible one. At the
same time, DoJ/INS strongly believed .that adopting that approach
would be viewed on the Hill (i.e., by Smith) as an end-run around
the cap. In litigation on this 1ssue, DoJ has opposed the
advocates’ view.

The WH could ask Justice whether it the advocates’ apprcach is
defensible and, if it is, could request that it be adopted.
However, without the other fixes that we would like (regarding
NJB and the retroactive application of the hardhsip standards for
ABC class members), this would be of limited value.

3. That DoJ interpret the ABC agreement to guarantee that
suspension claims of class membars would be adjudicated under the
old rules. ABC class members would be subject to 7 year, more
lenient standard, regardless of when:they were put in
proceedings.
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I have not discﬁssed this with DoJ or INS at all, and therefore
do not know whether the settlement can be so read.,/HoweVer, Dod
has taken the firm position that the settlement only had to do

with asylum, not with suspension -- which gives us some clue as
to where they would come out. :
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NATIONAL SECURITY COUNCIL

FAX COVER SHEET

NATIONAL i From: Rob Malley
SECURITY o: Elena Kagan/Leanne Shimabukuro/S. Warnath
COUNCIL gency: DPC

ax Number: 62878/67028/55567
ate/Time:
o. of pages to follow: 5

:17th & Penn, N.W.
Washington, D.C.

20504 essage: Yet another version -- this time as a

iscussion memo we might distribute. | have added
short section on administrative steps. Have a nice
eekend.

ob

IDid you get a complete,
clear transmission? If
not, please call:

(202) 456-9141
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DISCUSSION MEMORANDUM

Background

The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA) severely restricts the availability of
suspension of deportation in three ways:

(1) it extends the length of time immigrants must have resided in
the U.S. to be eligible for suspension from seven to ten years
and requires a greater showing of hardship. These rules apply to
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,000 annual cap on the total number of suspensions
that can be granted, regardless of the number of individuals
found eligible for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency
prong before being placed in removal proceedings. (Prior to the
IIRIRA, time would accrue throughout the course of proceedings.)
This “stop~time” rule applies retroactively to individuals who
were placed in proceedings prior to April 1, 1997.

The combination of these changes will dramatically reduce the
number of immigrants currently in the U.S. who will be eligible
for suspension. During your trip to Central American, you stated
that you would work with Congress to seek to alleviate the
harshest consegquences of the law.

Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all
nationalities, its consequences will be most acutely felt by the
large number of Central Americans who entered the U.S. illegally
in the mid/late 1980s in response to civil war and large-scale
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administratdon«protected
most of them from deportation during the pendency of a special
DoJ review of their asylum applications. That program ended in
June 1935 and the last available form of relief for Nicaraguans
is to apply for suspension of deportation. Because of the way
their cases were handled, Nicaraguans will be most severely
affected by the retroactive application of the “stop-time” rule,

Guatemalans and Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in
1981, Salvadoran and Guatemalan asylum~seekers who came to the
U.S. in the 1980s were protected from deportation until their

cc: Vice President
Chief of sStaff
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asylum claims could be decided under special adjudication
procedures. Congress and the Executive branch also protected
Salvadorans from deportation through various programs that
expired in 1994. The ABC class is comprlsed of roughly 190,000
Salvadorans and 50,000 Guatemalans.

Because INS only fully put in place its special asylum procedures
on April 7, 1997, and because ABC members did not press for rapid
asylum hearings (believing that they were accruing time for
purposes of suspension), a majority of them still have pending
asylum applications and have yet to seek suspension of
deportation. As a result, and barring a legislative change, they
will be subject to the IIRIRA’s stricter rules. Others were
placed in proceedings before the accrual of seven years, and
therefore will be barred by the “stop-time” rule.

In short, absent legislative fixes, approximately 280,000 Central

-Americans may eventually be subject to deportation. This could

lead to serious disruptions to families in the U.S. and threaten
the stability of Central American nations that rely heavily on
remittances from immigrants and whose labor markets could not
absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the
feeling that suspension was granted too generously. In addition,
some in Congress wanted to eliminate the possibility of an
amnesty-like program for Central Americans. At the same time,
many Members were not aware of the full impact of these changes,
particularly on- long-standing-de facto residents such as the ABC
members.

Legislative Strategy Options

Option 1l: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 19,000 to 38,000 individuals who
vould be granted suspension absent the cap. However, it would
not address the core concerns of the immigrant community or of
Central American governments because it would not assist about
215,000 ABC members not in proceedings as of April 1 (and
therefore affected by the cap and the new suspension rules), nor
would it help the 40,000 Nicaraguans affected by retroactive
application of the “stop-time” rule. This is the most modest
option which DoJ already is discussing with Members of Congress.
In the meantime, DoJ has put a hold until September 30 on
deportations of people who would have gualified but for the cap.
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Option 2: Lift Cap for Cases in Proceedings Prior to Bpril 1 and
Reverse Retroactive Application of the “Stop-Time” Rule.

This option would benefit between 38,000 and 76,000 individuals -
- essentially those helped by option 1 plus Nicaragyans and
others affected by retroactive application of the “stop-time”
rule, It could be justified as a fair transitional measure as
the Administration moves toward full implementation of the law.
However, it would be criticized from both sides: it would not
help approximately 215,000 ABC class members not in proceedings
as of April 1, and is likely to be strongly opposed by the
principal congressional backers of the IIRIRA. Absent high-level
White House efforts, proposing this could undermine our chances
on option 1.

Option 3: Lift Cap for ABC Members and Individuals in Proceedings
Prior to April 1; Reverse Retroactive Application of the “Stop-
Time” Rule for Cases in Proceedings Prior to April 1; and Apply
pre-April 1 Suspension Standards to ABC Members.

This is the broadest option and is expected to benefit roughly

119,000 individuals -- those covered by option 2 plus ABC members

who would have qualified had there been no change in the law.
This is the only option that addresses the bulk c¢f the Central
Americans’ and immigrant community’s concerns. .Spegial treatment
of ABC class members can be justified by their unique
circumstances, which includes their long presence in the U.S.
under temporary legal status and the fact that their asylum cases
were delayed while INS put in place special asylum procedures —--
as a result of which they are being barred from suspension
because of legislation passed 6 years after the settlement
agreement with DoJ. The Administration also could point out that
these are transitional measures, and that full implementation of
the immigration law will soon follow.

However, this option is likely to generate strong opposition from
Members cf Congress who will liken it to an amnesty and question
the Administration’s resolve to seriously enforce the immigration
law. Moreover, ;it might be criticized for singling out for
special treatment Salvadorans and Guatemalans., Absent high-level
White House intervention along the lines of the final days of
debate on the 1996 bill, even proposing this option could
jeopardize the chances of options 1 or 2.

Related Issuas

Two additional issues need to be resoived based on yéur decision
on the foregoing options: :
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Issue #1: Whether to temporarily stop deporting individuals who
would qualify for suspension under the option you select.

This would av01d the deportation of 1mm1grants who may otherwise
qualify were we to reach agreement with Congress. At the same

time, the hold would not prejudge the outcome of our negotiations
with Congress as deportations could resume if and when necessary.

Issue #2: Whether to agree, in negotiations with the Congress, to
offset any increase in the number of suspension grants with a
reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might
condition their agreement on an offset. With roughly 900,000
legal immigrants admitted per year, even the most generous option
(#3) would entail reducing that number by only slightly over 10%
or, if spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the
Administration’s principle of favoring legal immigrants over
those without legal status. In addition, several Members --
including Senator Abraham -- strongly oppose an offset, which
they fear might re-open debate on other legal immigration issues.

Administrative Options

Immigration advocates are pressing us to take administrative

steps instead of/in addition to leglslatlve ones.

Step #1: Temporarlly Balt ABC Asylum Interviews

 Pursuant to the settlement, INS began conducting new asylum

interviews of ABC members in April 1987. Interviews are
resulting in large numbers of denials and placement of aliens in
deportation proceedings -- thereby cutting off the accrual of
time for suspension/cancellation purposes. Advocates seek an
immediate, temporary halt to interviews as the Administration
considers its options, arguing that the INS waited 6 years to
schedule the interviews, only to hold them when they will cause
most harm to the aliens as a result of the new “stop time” rule.
However, a halt will be viewed by some Members as inconsistent
with INS’ commitment to move forward with interviews.

Step #2: Re-interpret the Cap Provision

Advocates argue that the IIRIRA can reasonably be read to impose
a 4,000 cap on the number of adjustments of status granted
annually, not on the number of suspensions. They ask that aliens
granted suspension be placed on a wait list and permitted to
remaln in the U.S. legally until a number is available for
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adjustment of status in a subsequent fiscal year. While this
arguably is a defensible interpretation of the law,, it risks
being viewed by some Members as an end-run around tKe cap.

Step #3: Reverse the .decision applying the stop-time rule
retroactively

Advocates are urging the Attorney General to reverse the Board of
Immigration Appeals decision (known as NJB) holding that the
stop~time rule applies retroactively,. They argue that NJB was a
7-5 split decision by the Board and that a reversal would be
legally justified. However, OLC has reviewed this issue and does
not believe the advocates’ interpretation is defensible.
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m =1 NATIONAL BAR ASSOCIATION

Reply To:

March 31, 198%2

VIA FACSIMILE (202)456-2883 AND REGULAR MATT

President William Jefferson Clinton
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20500 (/

Dear President Clinton:

I write to you on behalf of the National Bar

Association, the nation’s oldest and largest
assoclation of African American lawyers and judges, to
urge vou to support legislation..hamely S. 1504 and

e e e T L N PR R et 5y

H.R...3033,. .£5Q..redress. _the 1nequ1t1e<' that H@L;$gp

1mm;g;§nts_suff r

IR N

”v;whichﬁdid .not .
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The enactment of S. 1504 and H.R. 3033 are in the
national interest and consistent with American
traditions of equitable treatment and protection of
the persecuted and oppressed. The Haitians refugees
protected by 5.1504 and H.R. 3033 are already in the
United States, and many were admitted after the INS
determined that they had demonstrated credible fear of
persecution. These temporarily-protected Haitians are
now in a legal limbo, similar to that in which Central
Americans and others found themselves prior to passage
of the NACARA last year. These bills would provide
similar relief to that already provided for
Nicaraguans and Cubans.

The number of Haitians who would benefit from this
legislation, according to INS estimates, is fewer than
40,000--a much smaller number than the number of
Nicaraguans and Cubans who were granted relief under
NACARA.

.........

NATIONAL BAR ASSOCIATION, 1225 11TH STREET, N.W,, WASHINGTON, DC 20001-4217, 202- 842-390C FAX 202-289-6170

73RD ANNUAL CONVENTION o }UL Y25-AUGUST 1, 1998 © MEMPHIS, TENNESSES
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There is a significant precedent for providing to
Haitians the relief which S. 1504 and H.R. 3033
accord. Congress enacted similar legislation in 1957
for Hungarians; in 1966 for Cubans; in 1977 for
Indochinese; in 1992 for Chinese students; in 1996 for
Poles and Hungarians; and in 1997 for Nicaraguans and
Cubans.

The limited number of Haitians protected under S. 1504
and H.R. 3033 have contributed greatly to the
communities in the United States in which they now

live. HMany have married, had children who are T.S.
citizens, started . businesses and served in the
military. In Miami, New York, Boston, Chicago, and

many other areas where Haitians reside, state and
local officials from both parties support the
enactment of S. 1504 and H.R. 3033.

The National Bar Association urges you to support and
fight for the passage of both bills. We thank you in
advance for your continued commitment to equality for
all.

Sincerely

Randy K.
President
National BRar Association

g 003
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C.N.C.

Cuban American National Council, Inc.

March 23, 1998

President of the United States
The White House

1600 Pennsylvania Ave.
Washington, D.C.20500

Dear President Bill Clinton:

The enactment of S, 1504 and H.R. 3033 is in the national interest and consistent with
American _tragitions of equitable trearment and protection of the persecuted and, oppressed. The
Haitian refugees protected by S. 1504 and H.R. 3033 are already in the United States, and
many were admitted afigr the INS_determine that they had demonstrated credible fear of
_persecutian., These temporarily-protected Haitians are now in a legal 1imbo, similar to that i
which Central Americans and others found themselves in prior to passage of the NACARA last
year. These bills would provide similar relief to that already provided for Nicaraguans and
Cubans. '

The number of Haitians who will benefit from this legislation, according to INS estimates, is
fewer than 40,000—a much smaller number than the number of Nicaraguans and Cubans who
were granted relief under NACARA.

There is significant precedent for providing to Haitians the relief which S. 1504 and H.R. 3033
accord. Congress enacted similar legislation in 1957 for Hungarians, in 1966 for Cubans; and
in 1977 for Indochinese; in 1992 for Chinese smdn.nts in 1996 for Poles and Hungarians; and
in 1997 for Nicaraguans and Cubams.

TN 3 s
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The limited number of Haitians protected under S. 1504 and H.R. 3033 have contributed
greatly to the communities in the United States in which they now live. Many have married
“New Y’bfk,‘ Boston, Chicago,, ‘and “inany other areas where Haifians reside, “state and Tocal
officials from both parties support the enactment of S. 1504 and H R, 3033.
We urge you 1o sup and or the passage of both bills and we thank you in advance for
your commitment to equality for all.

Sincerely,

/
' Y JAG

Guarioné M. Diaz
President

GMD:le

¢:BClinton-Haitians
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THE WHITE HOUSE
WASHINGTON

Facsimile from Diane Ikemiyashiro
Office of Presidential Letters and Messages

Voice: (202) 456-5519 FAX: (202) 456-5426

Number of Pages (including cover): (
Date: 4:-2,/ 9/

rime: /(.25 3m_

To&::%LJLZ/“jé;qhmhlzk_//

Voice: é@%%/
rax: & SSY)

[ ] incoming letter(s) from:

Ire:

[ ] for your review

(@/ﬁét@ or voice-mail message to you o

[ ¥ per your request T R

Additional comments:
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Central Americans Legislation
November 19, 1997

What is the Administration’s view of the immigration legislation that addresses the
situation of Central Americans?

The Administration is pleased that the Congress has acted on the President’s
initiative to ameliorate the harsh impact of the new immigration law as it relates to
Central Americans. This makes good on the President’s pledge when he went to
Central America last spring. As the President made clear during that trip, the
United States has a particular obligation to help these people 5- not only because
they have now established deep roots in our communities ;- but also because sending
them home at this time would very likely disrupt the important progress these
countries have made towards peace, democracy, and economic reform.

Nevertheless, we are concerned about several aspects of the bill passed by Congress:
e covered Von s Il @

First, we believe it ﬁappropriately pravides different treatment for similarly

situated persons. Central Americans ame to the United States because of

___persecution o-@n their countries and have established substantial ties

heréshould be treated similarly. However, we believe that these differences can be
minimized in the implementation process. The President has asked the Attorney
General to consider the ameliorative purposes of the legislation and the history and>
circumstances of the people covered by @that process.

Second, we are concerned that it fails to address the situation of Haitians , many of
whom the Bush Administration brought to this country after the overthrow of
President Aristide in 1991. Like persons from Central America, these persons were
fleeing persecution and civil strife and have developed substantial ties to the U.S.
We will pursue a legislative solution for these people in the next session of Congress.

Third, Congress should not have continued to permit the application of new,
harsher immigration rules to other persons with pending cases. Changing the rules
in the middle of the game is unfair, unnecessary, and contrary to our values. We
intend to revisit this issue as at the earliest opportunity.

doo2



Signing Statement on “Wictims of Communism Relief Act”

I am pleased that this bill includes legislation that responds
to my initiative, following my recent trip to Central America,

- to address the circumstances of Central Americans and others who
were treated unfairly by last year’s immigration bill. These
provisions take account of the compelling reasons that caused
these individuals to seek refuge in the United States, the
important ties they have established here, and the fragile and
difficult conditions that exist in their home countries;

(\(Z/

69 \4%gyNevertheless, I am concerned about several aspects of this

G; é&/ legislation. First, I believe that it treats similarly situated
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TO BE INSERTED IN DC APPROPRIATIONS SIGNING STATEMENT

During my trip to Central America in May, I pledged to address
the circumstances of Central Americans who were treated unfairly
by last year’'s immigration bill. 1In July, I transmitted to the
Congress a legislative proposal that offered relief to these
pecple. I am very pleased that this bill includes provisions
that do just that.

Most Central ' o sought refuge in the United States did
////,sefﬁéEEhse o the civil war)and human rights abuses that plagued
that region for many vears. As I noted during my trip, I believe

qﬁZﬁAVWL' that the United States has a particular obligation to help these
@Q peopleﬁ—-)not only because they and their nilies have now
establiShed deep roots in our communitiesﬁ-—ibut also because
sending them home at this time would very ely disrupt the
important progress these countries have made towards peace,
democracy, and economic reform.

Nevertheless, I am concerned about several aspects of this
legislation as passed by the Congress. First, I am troubled by
the fact that it treats similarly situated people differently.
The Central Americans covered by this bill fled similar violence
and persecution; they have established similarly strong
connections to the United States; and their home countries are

all fledgling democracies in need of our assistance. The relief

made available to these people shoulazge consistent as weEE)///’ 7%%¢Z
I believe, however, that the differences in relief offered by the
legislation can be minimized. I am asking the Attorney General

to consider the history and circumstances of the people covered

uﬁ%" by this legislation and its ameliorative purposes in implementing
its provisions.

I am also concerned about the plight of certain Hailtians who are
not covered by this legislation. Many Haitians were also forced
to flee their country because of persecution and civil strife and
they deserve the same treatment that this legislation makes
possible for other groups. We will seek passage of legislation
providing relief to these Haitians early in the next session of
Congress, and take appropriate administrative action while we
pursue this soclution. -

Finally, I believe that Congress should not have continued to
permit the application of new, harsher immigration rules to other
persons with pending cases. Changing the rules in the middle of
the game is unfair, unnecessary¢ and contrary to our Y%%E§§;> We
intend to revisit this i1ssue at the €éarliést opportunit:
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241983

Nov 6, 1997

The Honorable William Clinton
President of the United States
The White House

1600 Pennsylvania Avenue. ..
Washington, D.C. 20500

Dear President Clinton:

I have been following the ABC issue and of this date and time it appears a
consensus is developing in Congress to grant immediate citizenship to Nicaraguans
covered by the Bill and requiring Salvadorans and Guatemalans to begin the
process of applying for permanent residence!

I believe this republican “solution” to give preference to some immigrants
while delaying the process for others is politically motivated, patently unfair, and
ideologically driven. This issue provides this country with an opportunity to
organize with immigrant workers and community allies on a concrete proposal
which improves the lives of immigrant workers. It also provides an opportunity to
close a regretful chapter of military solutions which do not work and to begin a
process of healing.

from Central America. This country was founded on principles of equity and
Tairness. Let’s continue to apply those founding principles to this important issue!
Sincerely,

Wkt ebrsro=

Walter L. Johnson
Secretary-Treasurer

I would like to request your involvement to insure equity, for all immigrants

opeiu#3aflcio(11)

NOY 1 Q i

BNNITY IS STRENGTH!
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[ Member
Board of Supervisors
City and County of San Francisco

JOSE MEDINA

November 13, 1997

President William J. Clinton
The White House
Washington, DC 20500

Re:  ABC Case and Equal Treatment of Imfnigrants

Dear President Cliriton:

T am writing to ask for your timely intervention in support of the 18, .000 Iaitians, and the

S i

260,000 Salvadorans and Guatemalans su'ugglmg_to make thcxr ‘personal ‘residence in this

Lo -

Cgl_n__gy.

=

Since the U.S. is actively participating in the post-war reconstruction of the countries of
El Salvador and Guatemala, it makes sense to offer these individuals the hope of asylum.
Especially, since many of them have U.S. citizen children or have businesses and other
ties to this country.

On Monday, November 17, 1997, the San Francisco Board of Supervisors will vote on a
resolution asking you to issue an executive order to streamline the process under which
Salvadoran, Guatemalan, and Haitian refugees apply for suspension of deportation. As
the author of that resolution, I hope that your intervention might lead to an adjustrent of
their status to pcrmanent residencc.

In the San Francisco Bay Area, there arc approximately 30,000 persens who fall under
the ABC Class. Please intervenc to enhance the “Victims of Communism Relief Act”
passed by the U.S. Sepate on November 10, 1997 to offer an asylum policy of cqual
trealment o all mnmgrants

Sincerely,

Jdsé Medina

IM/im

aoy 1T
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CARDINAL’S RESIDENCE
2101 COMMONWEALTH AYENUE
BRIGHTON, MASSACHUSETTS 02135

617-782-2544
817-782-8358 (ran,

October 31, 1997

The Honorable William Jefferson Clmton
Pregident of the United States of America
The White House :
Washington, D.C. 20500

Dear Mr. President:

The purpose of this letter is to urge you to prevent the deportation of more than 300,000 Central
Aperican nationals who fled to the U.S. m the 1980s in the face of persecution, and violence in their

Tomalands Should thiesé déporiations ocour, they would have a disastrous impact on not only these

23,

300,000 fdividuals but also on their family members, many of whom are citizens or Lawful Permanent
Residents of the United States. There could be as many as a million people living i this country who
would face the severe hardship of separation from their families and/or forced retum to countries they
do not know or consider their hoine. The overwhelming majority are Catholic who are heavily
concentrated in the states of California, New York, Florida, Washington D.C., Massachusetts and
Texas.

Specifically, I write today to ask you to intervepe m discussions underway on Capitol Hill regarding
relief for Central American and Caribbean refugees: certain nationals of Guatemala, El Salvador,
Nicaragua and Haiti. These are people who have lived in the United States for many years. Most have
been given, some form of immigration status and authorization to work here. The Immigration and
Naturalization Servics, however, has not yet acted on the majority of their claims for relief. In the
intervening years, these immigrants have built lives here even while their legal status aud lives have
been clouded by uncertainty. Iurge you to intervene now so we can obtain a solution that is fair to all
similarly situated refugees and does not require the enactment of unacceptable provisions that would
harm other groups of imimgrants and refugees. '

Tt is my understanding that a number of members of Congress have reached agreement on a proposcd
legislative sotution that would address some of the concerns of some of the affected groups. The
existence of this compromise is a step in the right direction. It represents a bipartisan recoguition that
Central American refugees in danger of deportation have built enormous equities here and deserve to
have their cases adjudicated m a manner that is fair and just.
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Letter to The Honorable Wil]iam Jefferson Clmton
October 31, 1997
Page 2

While we await specific legislative language, I understand that this agreement would provide
Nicaraguans with an opportunity for lawful permanent residency. Guatemalans and Salvadorans would
be able to apply for suspension of deportation roughly under the rules that applied to them prior to
1996. Although T am very pleased that Congress and the Executive branch have entered into
discussions to endeavor to resolve this injustice, 1 am troubled by a number of other aspects of the
reported agreement. For instance, nationals fom other nations -- including Haiti -- would have a much
more difficult time applying for relief from deportation, and this would happen retroactively. Also, the
number of immigrants who may benefit from "diversity” and “low skilled worker" visas eachyear”
would be reduced. .

The Catholic Church in the U.S. has a long tradition of standing in solidarity with immigrants. This is
our history. 1 am most grateful to those who seek to provide relief for Salvadoran, Guatemalan and
Nicaraguan refugees here in our midst. Iam concemed, however, by several aspects of the proposed
legislation. First, the proposed legislation would not extend the same relief to similarly situated
refugees such as those who fled the turmoil giHam Second, the proposed legislation would
retroactively change the rules for nationals o er countries, making it impossible for many of them
to obtain relief from deportation. Third, the proposed legislation would reduce the number of
immigration visas in order to provide relief to a refugee-like population, an action that would barm
many who have been waiting in line for visas and would create a dangerous precedent for the future
treatment of refugee populations. Iurge you to intervene with the interested parties in the House and
the Senate to correct these fnequities so that meaningful relief for Central American refugees and
similarly situated populations can become enacted into law.

Asking God to bless you, [ am

Sincerely yours in Christ,

b0 @éwﬂlz;jéw/

Archbishop of Boston
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Seen as Unfair to Some - 1997

= Immigration: GOP proposal to recognize ‘victims of
communisny’ could create political heirarchy, critics say.

By JODI WILGOREN
TIMES STAFF WRITER

WASHINGTON—Republlcan
congreasional leaders have taken
legislation intended to pravide

of to Central American refugees
and rewritten it to favor “victima of
communism,” angering some Dem-
ocrats and immigrant advocates.

The new proposal would allow
thousande of immigrants from var-
{ous countriea to gtave off deporta-
tion without meeting strict
guidelines passed iast year, but
eritica say that it would create an
unfair hierarchy tinged with poli-
tics In favoring certain ethnic
groups. .o

At the top of the heap would be
refugees from Njcgraguz who fled
when tha United States was back-
ing a brutal war againat the leftist
Sandinieta regime. The new pro-
ponal would grant permanent, resi-
dency to any Niearaguan who
entered thé United States before

December 1895 and who applies for

residency by 2000.

Without praoviding similar
amnhesty, the deal would allow
immigrants from Guatersala, Sal-
vadar, the former Soviet Union and
Eastern Furopea to apply for a
suspension of deportation if they
have been'in the country for seven
years—rather than 10—and can
prove that leaving would be an
“extreme hardship."”

Pleaso see REFUGEES, A4

REFUGEES:
Relief Plan

Continued from A1 .
Refugees from Haltiand other

. countrieg are not .included in the

deal, which would also slash in half
the number of vizas avallable to
low-skilled workers, to 5,000 per
year. . :

Critics plan to object lottdly this
week with a series of proteats, news
conferences and lobbying simed at
the White House.

“We shouldn't have to hurt gome
iramigranta to help others, ar rob
Peter to pay Paul,”" gaild Frank
Sharry of the National Immigration
Forum. “We don't object if the
congressional leadership wants to
give more help to more immigrants.

" But it doesn't have to be done in a

way that eacrifices fairness at the
altar of political expediency.”
Rep. Xavier Becerra (D-Los
Angeleg), chairman of the Con-
mxy that b wouls vigneoudly
t hs wo
oppoae the legislation because the
benefits for about 500,000 Guate-
malans and Salvadorans—most of
wham live in S8outhern California—
would be different than those for
about 50,000 Nicaraguans concen-
trated in South Florida.

“It's parking, {t's pork-barreling
on immigration—which constitu-
encies will help you the most,"
Becerra sald. “If you're going to
provide rellef for those in one gtu-
ation and gomeone else i similarly
situated, provide the same relief.
That's basic fairness.”" -

The legislation, which wae re-
dubbed the “Victims of
Communizm Rellef Act” after a
meeting of Republicans last week,
will probably be .attached to a
pending appropriations bill this

. Week. Both houses must still vote

onft

This is the latest version of a
Clinton edministration plap
intended to undo some provigions of
last year's immigration reform leg-
ielation, which dealt retroactively
with Nicaraguan, Salvadoran and
Guatemalan refugees who had
applied to have thelr deportations
suspended.

Moet of these s never
obtained legal status, in part
because of bureaucratic backlogs.

The original bill, which treated
members of all three groups equal-
ly, was oppozed by Texss Republi-
cans Lamar Smith, who chairs the
House subcommittee on immigra-
tion, and Sen. Phil Gramm. The
new propogal garnered Smith's
support but triggered opposition
from Democrats, who complained
about fnequity.

Meanwhile, Sen. Spencer Abra-
ham (R-Mich.), who chairs an
immigration subcommittee,



.;puggesteq that Eastern, European
and Soviet refugees degerved
treatment stmilar to the Central
Americans; in the new deal, those
who arrived by 1960 and applied for
agylum by 1091 would be a-
thered in under the pre-1996 rulee.

Caucus, suggested that Haitians be
granted relief; they are not
included in the new deal, however,
in part because most came less than
BeVen years ago, so even the older
standard would: not help their
situation.

‘While some Démocrats, Catholic
leaders and other immigration
advocates denounced the deal,
;.hoee wltnglgcraﬁed it celeblt':‘ted it
lor gran ecial recognition to
the plight o? the Nicaraguans,
among other thinga, -

“This g an historic breakthrough
for jugtice for ymmigrants. It is
reﬂeat:;e o?f the greatest RAgeriuc:n
tradition of generosity,” , Lin-
ooln Diaz-Ba‘lm (R-Fla,) saidin a
_Written statement. '

“This . .. i a significant victory
for everyone who believes that
America should rematn & nation of

immigrantz and r for those
‘Wﬂw&;ﬂﬁ"

agreed Abraham.
: Rep, lleana Ros-Lehtinen (R-
), & Cuban refugee, acknowl-
edged that the plan was “not per-
fect” but called it “a step in the
right direction because it recog-
nizes the speclal place that Nicara-
guans degerve.”

K.

Tos Anael

mong Republicans, there is
“’:‘a’ﬁ?’m":r“n‘ffu‘h‘ngpm"’ﬁ"
guans, e or
the much larger number of Guate-
malans and Salvadorans who left

‘when the United Statea was -

vi military and. political aid to
-hcg‘pntghelr nm&z t off ingur--
gencles by left-wing

“For us, it's like; OK, because we
were fighting againgt the United
States intervention in Central
Americs, thig is s kind of payback,”
sald Carlog Ardon of the. Salva-
doran Assn. of Los Angeles, a legal
resident who has been in the US.
gince 1982. “It sends & message like,
Youdidn't ort the administra-
tion back in the '80s, now thia is
what you're geotting.' * '

- John McCalla of the New York-
s i St B
tian agreed tha
to play favorites for those who fled
communism, .

“We're in favor of pecple being
equally treated. We don't think ft's
only people who were victims of
Communist regimes . who were vic-

,tima of persecution and sbuse,”-

McCalla said, “If the United States

e s 1 7

right by the Haitlang, We're go% '

to cry hell and scream our head
‘Wae're not going to let this die.”

5 @imes

Monday
November 3-
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below S percent. And don’t forget the other
jmpor tnumber released yesterday. The budget
deficit for fiscal 1997 came in below $25 billion, an
astounding accomplishment considering it was
more than 10 times that level a mere five years ago.
Ten years ago the budget deficit was 3.3 percent of

AS H N6 TN

hnnﬁgraﬁon scapegoats

1 is an encouraging sight to see members of Con-
gress willing to face up to an unintended legisla-
tive mistake and work to ensure that fairness is
restored. That’s what appears to be happening in the

case of the 300,000 Latin American refugees who

have been in this country since the 19805 and who

- found themselves squeezed by certain provisions of

the 1996 Immigration Reform Act. These are people
who have not only been through some very difficult
times, as civil war ravaged their countries, but also
people the vast majority of whom have become pro-
ductive members of this society.

An arrangement brokered by House Speaker
Newt Gingrich is now in the works to allow the
refugees what they have always asked for —not per-
mission to stay, but simply a hearing before an immi-
gration judge who will decide who gets to stay and
who has to leave. While the 1986 Immigration act
allowed them temporary refugee status and the
prospect of a hearing after seven years of good
behaviar, the law passed last year capped the num-
ber of cases at 4,000 each year and upped the numn-
ber of years to 10. Problem: Once the refugees had
submitted their paperwork and their application
process had been started, they stopped “accumnulat-
ing” years (as far as the Immigration and Natural-
ization Service was concerned, at least). This meant
that many got trapped at seven years, Kafkaesque-
ly unable to reach the now-needed 10. As has been
pointed out in editorials in this space, that is absolute-
ly notthe way the American system is meant to work-

NSC DEMOCRACY
burst stock-market bubbles INTDURHUAUTASIA ) recent

5, a dose of mational exuberance here1 ' not
bea thing. Rationality begins with the realization
that what happened yesterday isn’t the same as what
happened 10 or 68 years ago and that the
fundamentals of this economy are pretty sound.

TimES o [v# /97

Some hard work by Rep. Lincoln Diaz-Balart in
the House and Sens. Connie Mack and Spencer
Abraham appears to have paid off. Rep. Lamar
Stith, who chairs the subcommittee responsible for
the 1996 legislation, has agreed to a solution as far
as the Central Americans are concerned. While Mr.
Smith rejects any notion that the there is a question
of retroactivity involved here, he has offered to give
Nicaraguans who arrived in the United States before
Dec. 1, 1995 green cards. Salvadoreans and

Guaternalans will get a hearing according tothe 1986

rules.

That’s the good news. The bad news is Mr. Smith’s
price is some 30,000 other people caught in much the
same bind but who do not have the same political
clout and high profile as the Central Americans.
These are people from Eastern Europe, Ireland,

Cuba, Haiti, Mexico and elsewhere. And in addition, -

he's demanding the elimination of a category of
legal immigrants, so-called "other workers,” mean-
ing about 10,000 nannies, gardeners and other
unskilled, but certainly highly useful, laborers.

One would hope that the congressional leadership,
while welcoming Mr. Smith’s change of heart on the
Central Americans, would stand up for all people
unfairly caught by a heedless change in rules in the
middle of the game. Let new cases be tried accord-
ing to the new and tougher rules. And let those who
have put their trust in the fairness of the American
system know that our paolitical leaders take that faith
seriously.

The Indonesian gardener’s tale

espite being denied access to the notorious
Dvideotapes of White House fund-raising

coffees for nearly a year, Attorney General
Janet Reno, upon ‘finally viewing them earlier this
month, immediately gave the White House a free
pass, claiming to have seen nothing that would cause
her to seek the appointment of an independent
counsel. In the light of blockbuster revelations made
by the Los Angeles Times this week — whete else
but from a newspaper would Miss Reno learn of any
blockbuster development? — she ought to be
compelled to reconsider her opinion of the
information presented by the tapes.

Probably the most intriguing exchange revealed
by the videotapes was the greeting given to President
Clinton by a shy “Indonesian gardener,” Arief
Wiriadinata. “James Riady sent me,” Mr. Wiriadinata
told the president at a Democratic National
Committee (DNC)-sponsored coffee on Dec. 15,
1995, Apart from why an alien from Indonesia living
in modest circumstances in northern Virginia would
be invited t-a DNC-organized White House coffee,
the immediate question is: Why would James Riady,
the scion of a multibillion-dollar Indonesian
conglomerate — the Lippo Group — that has
extensive interests in China and ¢l busi

relationships with its government, want the president
toknowthathehad tthis*Inde  angardener”

According to an interview last June from
Indonesia with Sehate investigators, details of which
were obtained by the Los Angeles Times, Mr.
Wiriadinata said the initial donations were sought by
John Huang, the former senior US. Lippo official who
at the time was employed at the Commerce
Department. The DNC has maintained that the
initial donations — two $15,000 checks given on Nov.
8, 1995, three days, it turns out, after Mr. Ning wired
the finds from Indonesia — were salicited by Mr.
Huang’s wife, Jane.

As a Commerce official at the time, it would have
been illegal for Mr. Huang to have solicited the
contributions. Mr. Wiriadinata further maintained in
his interview that Mr. Huang, in exchange for the
donations to the DNC, had promised to arrange
meetings between Mr. Wiriadinata and wealthy
Asian-American businesstnen. Mr. Wiriadinata, who

_chafes at his depiction as “an Indonesian gardenex,”

owned an Indonesia-based computer company that
he had hoped to expand in the United States. That
was why he agreed to be the DNC’ benefactor, he
told investigators. For more than a year, the DNC has
maintained that the $450,000 largess, more than two-
thirds of which was sent to the DNC after the
Wiriadinatas had returned to Indonesia, was
atiributed to the appreciation the Wiriadinatas
expl | in response to a get-well card that Mr.
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Central American suspension legislation
October 10, 1997

Q: What are the Administration’s views on the bills that have
been recently introduced in the House and Senate to address the
situation of Central Americans who have been in the United
States for substantial periods of time?

A: The Administration welcomes the efforts by the Congress to
respond to the President’s initiative to address the special
circumstances of Central Americans and others who have resided
in the United States for long periods of time. We have not yet
received the statutory language relating to both proposals and
thus do not have a position on them at this time. We will be
carefully reviewing the details of these proposals as soon as we
receive them and will work closely with the Congress to achieve
a result that is consistent with the President’s original
objectives. These are (1) to bring greater fairness to the
consideration of cases of Central Americans and others who have
resided in the United States for long periods of time; (2) to
respond to the still fragile situations of those Central
American countries that have only recently emerged from civil
war.



° Leanne A. Shimabukuro B
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Record Type: Record

To: Elena Kagan/OPD/EQOP W/

cc: Jose Cerda llI/OPD/EOP, Julie A. Fernandes/OPD/ECP
Subject: immigration legislative update

As of this evening:

Kennedy is holding the Central Americans piece to add Haitians ang He is also trying to get a
relaxed suspension standard (from "extreme hardship" to "hardship™fof the ABC class, but will
probably pull back on this. Peter is hoping yesterday's letter will give us some leverage with the
CBC and Hispanic Caucus when the House votes on the DC bill. Timing on DC still unclear.

Central Americans-- Looks like this is back on DC Approps, which th!: ate has yet to pass.

P
sugmposedly

245(i})-- The CJS conference is meeting tomorrow at 9:00am. The Senate (Gregg) 1
still holding firm on a permanent extension. Despite the strong House vote on to instruct
last week, House conferees will be looking to compromise through some sort of grandfather
provision. The current thinking is that a limited clean extension (2-b years) of 245(i) is preferable
to a grandfathering provision-- which we might be able to get after the extension expires. INS has
been working with Abraham to get numbers on how much revenue would be lost through

grandfathering.
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SHIMABUKUR L @ A1
11/05/97 07:35:00 PM

Record Type: Record

To: Jose Cerda lll, Julie A. Fernandes, Leanne A. Shimabukuro, WARNATH_S @ AT@CD@LNGTWY

cc:
Subject: NORTHERN BORDER SENATORS FIGHTING IMMIGRATION PROVISION

Date: 11/05/97 Time: 17:39
BNorthern border senators fighting immigration provision

WASHINGTON (AP) Lawmakers representing states bordering Canada
voiced alarm Wednesday over an immigration provision they fear
could lead to a border traffic nightmare.

They said last year's immigration reform law will force the
Immigration and Naturalization Service to start checking everyone
entering and leaving the United States next fall.

That would stop the current free flow of traffic between the
United States and Canada at numerous points, including the busy
Ambassador Bridge that carries 30,000 cars between Detroit and
Windsor, Ontario, each day.

*This is not Checkpoint Charlie. This is the largest unguarded
frontier in the world,"" Sen. Patrick Leahy, D-Vt., said at Senate
Judiciary immigration subcommittee hearing.

' It is generating waves of controversy at our borders,’' said
Sen. Spencer Abraham, R-Mich., the subcommittee chairman.

Abraham introduced a bill Tuesday that would block the provision
of the 1996 immigration law that directs the INS to start keeping
records in October 1998 of " "aliens'' departing and arriving in the
United States. The idea was to identify foreigners who are
overstaying their visas.

Of the estimated 5 million people living here illegally, roughly
40 percent have overstayed their visas.

The INS says the provision means they must track everyone.
Northern senators say that will create a traffic nightmare,
interfering with high-volume commerce between the nations and
damaging relations.

*This can only be interpreted by our friends in Canada as being
mean-spirited,’’ said Sen. Alfonse D'Amato, R-N.Y.

Abraham's bill would free the INS from the congressional mandate
to check all foreigners at northern and southern border crossing
points.

But including the Mexican border has angered some Southwestern
senators in states with high populations of illegal immigrants.

Last year, the INS apprehended 1.5 million people trying to enter
the country illegally, and only 40,000 of those were caught on the
northern border.

“I will ... fight like a tiger anything that will weaken or
lengthen (the) time for us to get this situation under control,"
said Sen. Dianne Feinstein, D-Calif., a member of the subcommittee.



Feinstein said she was concerned about drug runners and the
costs to her state of providing services for an increasing
population of illegal immigrants.

The Clinton administration wants the immigration provision
eliminated for land and sea borders and instead wants a study
examining the feasibility of implementing the system.

Michael J. Jrinyak, deputy assistant commissioner for
inspections at the INS, told the Senate panel that would not delay
the implementation of the system at airports. ~ ~People expect to
present documents and wait on departure at airports, but not at the
land borders."’

Jrinyak said if the INS is allowed to conduct pilot programs, it
could find out if concerns about border delays and the need for
costly border tracking systems " “are valid."
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As of June 23, 1997 (3:19 PM)

June 23, 1997

Jose,
Where are we on this?

Elena and NSC held a meeting on this a few

- weeks ago with outside groups. She was going
to work with NSC and pull together a follow-
up meeting.



MEMORANDUM

Date: Junc 18, 1997

To: Rahm Emanuel

Fr: Howard Berman

Re:  DEPORTATION OF CENTRAL AMERICANS

Since the President's trip to Central America, a few things have ocourred that would
allow the President, with sufficlent bipartisan support, to follow through on his

commitment to find a way to dcal with ths quasi-lcgal groups from El Salvador,
Guatemala and Nicaragua.

Immigrants from each of these groups have been in the United States since the civil wars
of the 1980s and have been placed in varying degrees of temporary legal status over the
years. As members of the class action American Baptist Chnarches v. Thornbwrgh (ABC),
ahout 250,000 Salvedorans and Guatcmalans have all been here at least since 1990, when
the ABC case was sattled. At firgt, they were granted Temporary Protested Status, but
whan that expired, both President Buch and President Clinton chose to extend their tims
in the United States by extending the Deferred Enforced Departure policy.

Nicaraguans were welcomed to the U.S, by the Reagan and Bush Administrations during
the civil war in Nicaragua. Roughly 40,000 of the Nicaraguans who came to the U.S.
have yet to gain permanent residency. Under the Nicaraguan Review Program,
Nicaraguans were invited to seck suspension of deportation.

Members of both groups have established roots in their communities, have lcgally
worked and paid taxes for many yoars, and have had nstive-born U.S. citizen children,
Mot are technically in deportation proccedings and wonld qualify for suspension of
deporation as it existed under the old law. The new law changes the eligibility
requirements for relief — now called “cancellation of removal.”

Although Lamar Smith made assurances to his Republican collcagues on the Conferenco
Committee to the contrary, the INS implemenmtion of the new law retroactively targets
thesc two populations for deportation. Under the old law, & noo-pennapent resident alien
would be cligible for discretionary relief from deportation known as “suspension of
deportation™ if they met a certaln set of requirements: 1) continuous physical presance
for 7 years; 2) good moral chamcter; 3) deportation would cause extremo hardahip to the
allen, or to their spouse, parent ot child who is 3 green-card holder, or 8 citizen.



The new provision changed the requirements to ten years physical prosence instead of
seven, and “excecptional and extremely unusual hardship™ to the family but not the alien.
Most significantly, however, the new law changed the way “continuous physical
presence™ 18 tolled and the INS has applied this new tolling retroactively. It is the
retroactive application of the new tolling provision that has snatched relief from
deportation away from the Central Americans.

The law states that “continuous physieal prasence” ends when the allan is served with a
notice 10 appear before the INS. The INS has applied this to anyone who has been
served with a notice before, on or afier enactment of the new lsw.

The effect {s that even though thess Central American groups hava been in the country for
more than seven years, most of them bave been in cloge contact with the INS since their
arrival snd were issuod a notdce by the INS called an “Order to Show Cause” before they
accrued 7 years in the United States. This makes them ineligible for suspension of
deportation. On April 7, 1997, the INS began to review the asylum claims of ABC class
members. Because of the chunged circumstances in their home countries, most of the
members of the class will not be granted asyhum. Unless they are determined oligibls for
“suspension of deportation,™ most of the members of the class and thelr families — which
may include U.S. citizons -~ will be forced to return to Central America.

While the INS and the Justice Department claim that they are merely implementing the
provision according 1o the letter of the law, there are legitimate challenges to their
loierpretation. This issuo has been playing itself aut in the courts. In February, the Board
of Immigration Appeals (BIA) narrowly ruled to uphold ths INS' interpretation of the law
by a vote of 7-§ in a case called “N-J-D.” The disseaning judges argued that the INS
mterpretation and retroactive application of the new tolling provision was contmry to
legislative intent. In fact, the dissenting opinion quotes Congressman Smith as saying
that it “was the clear intent of the conferees that, as a gencral matter, the ful) package of
changes mads by this part of title Il] [a]fact those cases filed in court after tha enactment
of the new law, leaving cascs already peading befors the courts to continue under existing
law.” (142 Congressional Record H12293-01, Oct. 4, 1996).

Unfortunately, there is not much legislative history behind the provisien, given the
“behind-closed-doors” process. Still, the INS argues that because the entire Act was
“enforcement-minded” that it should take the toughsat possible interpretation.

On May 14, 1997, a federal district court judge in Miami, Judge Lawrence King, placed a
temporary restraining order on deportations of Central Americans and others who were
affected by the retroactive change in tolling. The plaintifYs in the case were basically
asking the Judge to overturn N-J-B. The INS lawyers in the caso challenged the court’s
ability to hear deportation cases, claiming that the new law barred the court from
jurisdiction. In his order, Judge King did not discuss the merits of N-J-B, but focused on
the jurisdictional issues end denicd the INS' motion to dismiss on those claims. The INS



has appealed the order to the 1 1th Circuit in Atlanta, claiining thst Judge King's court has
10 jurisdiction. The 11th Circult is awaiting Judge King's ruling.

The TRO expired June 12, 1997, and Judge King has postponed & final ruling on
jurisdiction end on N-J-B while he pores over the thousands of pages of INS testimony.
Preliminary indications are that ho will rule in favor of ovarturning N-J-B. INS attorneys
have indicated that they will also appeal that decision to the 11th Circuit Court

On Saturday, June 7, Newt Gingrich was {in Mismi at ameeting with Rop. Diaz-Balart,
Rep. Ros-Lehtinen, Jeb Bush, and others where he was reported to have sald that he
opposed “enforcing new laws retroactively on immigranta already in the United States.”
As quoted by Reuters, Gingrich said “it’s onc thing to say about the future, let's set
ground rules we all understand.”

Congrossman Smith hag on multipls times assured his colleagues that the new law is got

retroactive. The latest being in a “Dear Colleague” issued last week jn which he claimed

that “aliens who were in proceedings before the April 1, 1997, effoctive dats of the new

Act will, for the most part, have their cases haard under the ruled applicable before April
" This is not what INS hag done.

Given the recent statements and events it seams Hke the Fresideat has cnough bipartisan
suppert to bring us closer to finding a solution to the forcign policy and humanitarian
concerns surrounding deportatians of these Central Amexican groups.

The first step would be to keep the INS from initiating deportations until Judge King
makes his ruling. The sccond, and mast important step would be for the INS to let Judge
King's ruling to overtorn N-J-B stand. The INS should nt appeal to the | 1th Circuit
Court. An alternative is for the Attomey General to oveniule the BIA's N-J-B decision,
which she has the authority to do. Finally, because there are soveral options currently
being considered by both the Administration and Congress as to how to deal with this
situatian, the INS should stop adjudicating the ABC class asylum claims until the jssue is
seitled.

I hope that you understand my deep concem in this issue, and that you will recogniza that
the events of the past few days have opened up a limited window of opportunity 10 allow
the President to take administrative action to find a just and permanent solution to this
problem which has serious foreign policy implications.

CC. Mmact.e E Chavesie
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Introduction

Many Salvadarans, Gudtemalans, and Nicaraguans who fled their countries during the mid to late
1980s were afforded some type of temporary status in the United States for many years. In all
cases the status was, by its terms, tempotary and not intended to guarantee or lead 1o permanent
residency, nor was it intended to guarantee that those covered would remain in the United States
long enough to meet the seven-year residency requirernent for suspension of deportation. '
However, as a practical matter many of these people established strong ties to the United States
during their residency here and held the expeciation that they might qualify to apply for
suspension of deportation before their deportation was enforced, '

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (hereinafter IIRIRA)
severely restricts the availability of sus’pensiorf of departation by extending the length of time
required in the United States, increasing the bardship requirement, and placing 2 limit on the
number of cases that can be granted each year. These changes, 28 discussed below, render the
option of suspensian of deportation unavailable for most of the Guatemalaos, Salvadorans, and
Nicaraguans who came to the United States in the 1980s — a matter which is of major concern to
countries in the region. In his recent trip, the President pledged to consult with Cougress on this
issue. Below is a brief history of these cases and options for Congressional action.

During the mid to late 1980s, in response to ci\'gil war and wide-spread political persecution in
Central America, Jarge numbers of ¢ivilians fram Guatemala, El Salvador and Nicaragua fled to
the United States, most entering illegally at the:Southwest border. Many of these individuals .
were hona fide refugees, others fled general copditions of civil unrest or came for economic
reasons. Some were apprehended by the Immigration and Naturalization Service (INS); some
who were not apprehended came forward and affirmatively applied for esylum; and others have
resided unidentified in the United States. The dases of those known to the INS were handled
through a variety of means. In addition to the S8alvadorans, Guatemalans, and Nicaraguans who
have resided in the United States under a form of temporary status, there are maay others from
these countries residing in the United States who were never under such status. These ipclude
illegal residents who were not apprehended andinever came forward to identify themselves, and
many who entered the United States illegally during the 1990s, ' '

Nicaraguans

The Nicaraguans' affirmative asylum claims w&c largely heard and resolved by the INS. Those
denied asylum were placed in deportation proceedings before the Executive Office for
Immigration Review (EOIR), where most renewed their clalms for asylum. Those Nicaraguans
apprehended by the INS were also placed in prokecdings, and many of those also filed asylum
claims with EOIR. In July 1987, the Nicaraguah Review Program was established under
Arttorney General Meese. Under this program, approximately 30,000 Nicaraguans in proceedings
(ar who already had a deportation order) were entitled to a special Deparument of Justice (DOJ)
review of their asylum application, if it had been denied, prior 10 being deported. During this
review period, which lested until June 1995, most of the Nicaraguans in procecdings were
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protected from deportation and were entitled to work authorization, When the program ended in
June 1995, as a special transitional measure, Nicaraguans with a final order of deportation were
informed that they could continue their work authorization if they filed with EOIR & prima facic
valid motion to reopen their proceedings to apply for suspension of deportation. They would
meet this test if they had seven years physical presence in the United States and had no serious
criminal records. '

As of April 1, 1997, approximately 38,000 Nicaraguans were in deportation or exclusion
proceedings. This includes 16,400 Nicaragiians who had final orders of deportation as of July 1,
1996. It is not known how many of these Nicaraguans were those who fled their country in the
mid to late 1980s. |

There was considerable controversy regarding the treatment and status of Salvadorans and
Guatemalans during the 1980s. A major class action law suit, American Baptist Churches v.
Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991) (4BC), was filed ageinst the United Statcs
government in 1985, alleging discriminatory treatment of Guatemalans and Salvadorans in
asylum adjudication, both by the INS and by EOIR. The DOJ settled the case in 1991, entitling
class members to special asylum adjudication procedures which were only fully put into place as
of April 7, 1997, for the bulk of the class. Pursuant to the settlement, the vast majority of ABC
class members have been protected from deportation until their asylum claims are decided, and
they are entitled to apply for work authorization. The 4BC class is specifically defined by
nationality and date of entry to the United States: Guatemalans who entered on before October
1, 1990, and Salvadorans who entared dn or before Seprenmber 19, 1990,

Estimated ABC class: 240,000, includes:

190,000 Sajvadarans

© 50,000 Guatemalans |
(The class includes 25,000 class members in proceedings prior 1o April 1,
1997; nationality unknown) :

Another important note is that as an exceptional act of Congress, as part of the 1990 Immigration
Act, Congress authorized Temporary Protected Status (TPS) for Salvaderans then in the United
States (approximitely 190,000 registered), temporarily suspending their retum o their war torn
country. TPS was in effect through June 30, 1992, and through the vehicle of Deferred Enforced
Departure, protection was extended by both the Bush and Clinton administrations uatil
December 31, 1994. Virtuelly all Salvadorans protected under TPS were also 4BC class
members. ‘ :

ABC class members have had asylum applications pending in the asylum backlog for many
years, pending the termination of TPS and DED for Salvadorans and while the Adminisiration's
priority was reforming the asylum program and handling recently filed cases first, It is expected
that only a small percentage of the 4BC class members will now be eligible for asylum because
of changes In their countries. Until recent changes in the Immigration and Nationality Act, many
expected that they might have the chance to apply for suspension of deportation under pre-
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TIRIRA law. This was not part of the semlement agreement, but the expectarion arose from the
suspension provisions of the pre-[IRIRA. Immigration and Nationality Act.

c SN R

The recent changes 1o the immigration law dramatically restricred the dlscreuonary relief of
suspension of deportation, now called cancellation of removal, The Confercnce Committee’s
report on the JIRIRA stated that thess chapges were made because suspension of departation was
being applied 100 widely and not as an exiracrdinary remedy in extreme cases, as it was
originally intended. Immigration Judges had been granting suspension at a 50% rate, then the
rate went to about 75% after the decision by the Board of Immigration Appeals (BIA) in Matter
of O~J-0, Int. Dec. 3280 (BIA 1996).

However, it is likely thet many in Congress may not have been aware of the consequences of -
some of the changes to the suspension proVLSLOns and the impact they would have on lang-

‘standing da facto residents. In particuldr, many may not have been aware of the provisions

which severely limited any transitional measures for the ABC class and those already irr
proceedings before the April 1, 1997, effective date of the JIRIRA. For others in Congress, even
the extrema changes were deliberate, specifically aimed &t eliminating the possibility of an -
amnesty-like program for Central Americans who came illegally to the United States in the
1980s, and at further reswicting relief for illegal immigrauts. For these members of Congress,
there will be strong resistance to any modificarion of the new laws.

1. Raised Standard for Hardship and Length of Time in the United States

The new cancellation of removal provisions, which apply only ta. people placed in
pmccedings after April 1, 1997, limit relief 10 individuals who have been physically
present in the United Staies for a period of ten, as opposed to seven, years, The hardship
standard was raised so that the individnal must now demonstrate that removal would
result in “exceptional and extremely ynusual hardship,” as opposed to extreme ha:dshlp
Further, this hardship must be to the individuel's spouse, parent, or child, who is a citizen
of the United States or an alien lawfully admitted for permanent residence; a showing of
extreme hardship to the individual himself or herself no longer suffices.

2. Created a2 Cap on the Number who Can Be Granted Relief

Congress also sought to limit the number of individuals who could be granted either
suspension of deportation or cancellation of removal, by limiting 1o 4,000 the number of -
cases that may be approved per year, Previously, there was no limit on the number of
individuals who could be granted suspension of deportation. The cap was adopted as a
compromise to avoid eliminating suspension altogéther. It was set considerably higher
than available figures (2,500 grants in FY 1994), but the members trying to preserve
suspension did not attend to the likely effect of the ABC caseload and other factors
causing a steady upward trend (3,750 grants in FY 95, and 7,500 in FY 96).
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By mid-February 1997, the 4,000 cap for fiscal year 1997 was nearly exhansted. In light
of the need to address the transitional issves raised by the new cap, the Attorney General
has decided not to deport before September 30, 1997, those who-would qualify for
suspension of deportation but for the cap, pending negotiations with Congress. In this
context, the INS and the DOJ have initiated discussions on the H111 concerning possible
legislation exempting from the cap transitional cases (those in proceedings prior to April
1, 1997). The DQJ will soon issue a regulation implementing the cap by means of a
lotte:y among the pool of persons who would otherwise have rccewcd Suspension,
Winners will receive lawful permanent resident stams; those not selected will recejve a
deportation order.

3 Established Rule to Stop Time in the United States from Acerulng after Initiation of
Proceedings .

Formerly, individuals could conUnuc to accrue time toward the seven years throughout
the course of proceedings and appeals To eliminate the incentive for prolonging
immigration proceedings, Congress created a rule providing that the time necessary for
purposes of caneellation of removal must have accrued before injtiadon of removal _
proceedings. The Administration supported this rule for prospective application, but the
conference committee bill, in a poorly drafted provls;on, made the stop-time rule
reroactive. The poor drafting has led to continuing litigation, but the BIA ruled that it is
fully retroactive. Matter of N+J-B, Int. Dec. 3309 (BIA 1997). The reroactive
application of the stop-time rule has significant consequences for the approximately
38,000 Nicaraguans who, prior to April 1, 1997, were placed in proceedings or had a final
order of deportation issued and the 25,000 ABC class members who were placed in
proceedings prior to April 1, 1997. :

Although suspension of deportation was always a discretionary form of relief, and by no tmeéans &
guarantee for any individual, the new standards combined with thia cap and the retroactive
application of the stop-time rule dramatically limit this form of relief. As a result, approximately
280,000 Central Americans may eventually be subject 10 depomtation -- of those only a small
percentage will be gligible for asylum or cancellation of removal. The Central American
governments are concerned that this threatens the stability and security of the region. Central
Ameriean govemments are very concerned about not only the loss of remittances, which
comprise a significant percentage of their revenue, but also their ability to reintegrate this
population inta their developing econamies and post-war societies. '

During his recent trip, President Clmton pledged to consult with Congress regarding ways 0
soften the harsh consequences of the new law for this population. Set forth below are the major
options for Congrassional action.
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Lift or Modify Cap for Cases in Proceedings prior to April 1, 1997

The most modest option is to eliminate or modify the 4,000 cap for individuals who were
placed in proceedings prier to April 1, 1997, The DOJ is already working with staff from
the House and Senate immigretion subcommittees towards a legislative modification of
the cap. Our preferred modification would be to move the effective date of the cap from
October 1, 1996, to April 1, 1597, and make the cap applicable only to deportation cases
filed gfter April 1, 1997. With such modification, the thousands of cases already in the
pipeline before April {s1 that meet the suspension criteria could be granted suspension
without the number of grants being limited by the cap. :

Staff for Rep, Lamat Smith, Chairman of the House Immigration Subcommitee, are
interested in modifying the cap but anly if we agree to: (1) offsetting legal immigration
numbers to compensate for the increpsed number of suspension grants that would result
and (2) codifying the BIA's N-J-B decision. However, staff for Senator Abraham,
Chairman of the Senate Immigration Subcommitteg, do fot favor an offsct to legal
immigration. As a result, we are caught in the middle, In addition, there needstobe a
decision on how such an offset should bc structured, if we eventually have to make such a
recommcgdanon :
We are relatively confident that the DOJ will be able to work out an acceptable legislative
modification to the cap that will partially ameliorate the harsh effects of the new
prov1s1on However, we strongly believe that any broader legisldtive options would
require White House interventon with Congress at a higher level than the Immigration
Subcomunitteas.

Effect: Lifling the 4,000 yearly cap could affect a relatively small number of individuals;
it is roughly cstimated that fiom berween 19,000 to 38,000 individuals who were placed
in proceedings prior to April 1, 1997 would be ganted suspension of doportation if there
were no cap applicable to them, (We do not know hovw many of these ar¢ Central
Americans, but we believe 2 strong majority consists of Central Americans and
Mexicans.) This option alorie would do nething 1o help the approximately 215,000 43C
class members who have not been placed in proceedings, because they wonld still be
required to meet the new ten-year and heightened hardship requirements and would be
subject to the 4,000 yearly cap. Nor would it assist those Nicaraguans and 4BC class
members already in proceedings by April 1, 1997, who cannot meet the physical presence
requirement due 1o retroactive application of the stop-time rule.

Prog; This affords important relief to ot least 15,000 individuals, while avoiding &
nationality-specific remedy, Also, because it is a modest proposal and keeps unchanged
the substantive limits to suspension, it may be acceptablc. asa transmonal mechanism, to
the harshest critics on the Hill.

Cops: Because this option, taken alone, would affect a relatively small number of
individuals, it would not address the concerns of the Central American governments or

roda LL06 ¥TIS 2028 LT:LT L8/8T/S0



MHY, 12+ 43930

lirocm | UD A1137 118 M st

DRAFT 4/15/97

ran

most of the Guatesnalans, Nxcamguans and Salvadorans who have been living in the
United States.

Reverse the Retroactive Eﬁ'ect of the Stop-Time Provision and Lift or Modify Cap
for Cases in Proccedings prnor to April 1, 1997

A legislative reversal of the BLA holding in Marrer of N-J-B could enable 8 number of
those who were placed in proceedings prior to April 1, 1997, to be ¢ligible for suspension
of deportation. Although the BIA decision could be overfurned on appeal in federal
court, we discuss here the possibility of legislation providing that the stop-tine provision
is not to be applied retroactively to cases already in proceedings prioz to April 1, 1997,

Effect: Itis estimated that the number of individuals already in praceedings by April 1,
1997, who would be grented suspension of deportation if Matter of N-J-B were overruled
would be 38,000 to 76,000. This number includes all nationalities, With regard to
Central Americans, this change Would largely assist those Nicaraguans who were placed
in proceedings prior to April 1, 1997. Hawever, it would potenially affect only a small
percentage of the 4BC class (25,000), since the bulk of the class, approximately 215,000
individuals, has not yet been placed in removal proceedings. - '

Pros: This avoids g nationality-specific remedy. It would have a significant impact on
the availabijlity of suspension for Nicaraguans who came to the United States in the mid

1980s and were placed in proceedings prior ta April 1, 1997.

LCaons: This would have relatively listle effect on availability of suspension of
deportation 1o the ABC class, which is of great concem to the governments of Guatemalu
and El Salvador, This option is also likely ta meet with strong opposition from the
principal backers of the IIRIRA in Congress, and the propasal could undercut the chance
to gain their support for a version of option one.

Apply pre-April 1, 1997, Suspension Standards to ABC Class Members,

Lift or Madify the 4,000 Cap for 4BC Class Members and Indmduals in
Proceedings prior to April 1, 1997, and Reverse the Retroactwe Applicatian of the
Stop-Time Rule for Individuals in Proceedings prior to April 1,1997

Individuals in proceedings prior to Aprl 1, 1997, are already subject to the substantive
requirements for suspension of deportation under the INA, before it was amended by the
ITRIRA. This option would extend the application of the previous suspensian
requirements to the entire ABC class,

Effect: Unlike the aptions above, this option gives all 240,000 ABC class members a
chance to apply for suspension under the old rules. This does not mean that all 240,000
will qualify; we expect about 50% to apply, allowing for no-shows and those who obtain
other forms of relief, and 75% of those to succeed, yielding approximately 90,000 who
will obtain lawful permanent resident starus. Depending on how quickly the asylum
office and EQIR c¢aseload is handled, which we estimate would be from 3 to § years, this

6
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would amount to an average of 18,000 1o 30,000 suspension grants to ABC class
members per year. Taking intoaccount those not in the ABC class who would also
benefit from this option, we estimate thet this option could result in grants of suspension
of deportation to roughly 119,000 individuals. -

Pros: This option would significantly benefit members of the ABC class, whose
expectation has been, until recently, that they might eventually be able 1o apply for
suspension of deportation should asylum be denied. It would additionally benefit the
Nlca:aguans who have been residing in the United States since the mid to late 1980's and
who were placed in deportation proceedmgs prior to April 1, 1997, As such, it would go
far to foster stability and security in Central America and address the concems of the
governraents of Guatemala and El Salvador regarding integraton of this population into
their developing economies and post-war societies. '

It has been argued by 4BC class counsel and special interest groups that special treatment
for the ABC class is justificd by these individuals' special legal status under the
settlement agreement, which was viewed by them as a remedy for past mistreatment.
Such treatment arguably also recognizes the exceptional circumstances faced by these
individuals, as demonsirated by Congress in granting TPS, and their long standing status
in the community.

Cons: Applying pre-April 1st suspension requirements 1o the ABC class singles out two
nationalities for special treatment and cuts against Cangress’s intentjons in granting TPS
-- by definition 2 temporary form of protection. In addition, critics will argue that there
is no basis to afford 4BC class members special treatment in terms of suspension,
because the sertlement focused solely on class members’ asylum adjudications. Class
meinbers* expectations ebout suspension were arguably no different from persous of
other nationalities hvmg for a long period in the United States illegally. There were also
many non-ABC cases in the asylum backlog similarly affected by the new law. Finally,
crities will portray this position as an amnesty and will use it to cgll into question the
Administration’s commitment to serious enforcement of immigration laws, Without the
Administration’s complete commitment to fighting for it, even proposing this option,
would jeopardize the success of either option number one or two, as it could cause the
principle supporters of the [JRIRA in Congtess to harden their posmon on any potential -
changes to the law.

No Change in Standard, but Eliminate or Modify the Cap for All Cases Regardless
of Date Procecdings Initiated

Effect: Assuming there is no changc in the cancellation of romoval rules, some
proportion of ABC class members and Nicaraguans will meet the requircments for cither
suspension or cancellation, Either they will have been placed in proceedings prior 10
April 1, 1997, and meet the requirements of the old suspension of deportation law, or

‘they will meet the requirements of the new cancellation law because they will have been

in the United States continuously for ten years, show good moral character, and
demounstrate the réquisite hardship to relatives who are United States citizens or lawful
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permanent regidents. ApproXimately 25% of the 4BC class members entered in 1987 ¢r
carlier, meeting the threshold qualification (ten-year physical presence) of the new
suspension rules. This pumber will increase over the course of processing the ABC cases,
especially if we adjudicate cases on g first iy, first out busis. However, this change would
not benefit a significant number.of 4BC class members and Nicaraguans who cannot
meet the cancellation standards or are precluded from meeting the suspension residency
requirement bacause of the Ictroacl'ivc applicetion of the stop-time provision.

Pros; Elimination or modification of the quantitative cap on what are qualitative
decisions would be a positive step toward fairly providing relief and bringing the cap
more in line with the numbers of individuals who may qualify for suspension of
deportation or cancellation of removal. This option is more equitable thin the lottery
system described above.

Congs: This option Would not significantly help A4BC class members and Nicaraguans. In
addition, Congress intentionally included the cap with the goal of restricting the number
of peoplc who will have this relief available to them. The Administration would face
opposition ta this proposal and wauld have to explain why the 4,000 number is too low,
‘especially when stricter cancellation standards were designed to limit the number of
grants. Like option number three, proposing this option could also jeopardize the success
of either aption number one or two, a3 it could cause the principal supporters of the
IIRTRA in COngrcab to harden their position on any potential chapges 10 the law. It will
heighten suspicion that the DOJ will not enforce the new nghter rules ag Congress
intended. : :

Possihle Offset againat Legal Iml Imigration

In preliminary discussions on the Hill regarding transitional approaches for iimplementing the
new law, one proposal has been to have an enlarged cap offset by the legal immigration number.
Possible options include using slots from the diversity visa lattery (55,000 immigrants per year)
or the unused employment-based visa numbers. This is a controversial approach, particularly if
the unused employment-based visas are used, Slots taken from this category would atherwise be
made available tathe preference category for spouses and unmarried children of lawful
permanent residents, thereby slowing progress of those on the waiting list, already facing over

_ three years' wait. Based on current estimates, it would require annual offsets as follows;

Option 1: 19,000 - 38,000; over S yeurs: 3,800 - 7,600 per year
Option 2! 38,000 - 76,000; over S years; 7,600 - 13,200 per year
Option 3: 119,000; over § years: 23,800 peryear

~ Option &: Difficult 1o estimate

’nn @ roa LL06 FTS 2028  6T:LT  L6/GT/S0



MAY.15.199¢ Lll:yaHn U3 AN/ Ny NI e !

" DRAFT 4/15/97

Numb 1 Status of Certain Central icans in the United States

Although it is difficult to come up with a precise number of Nicaraguans, Salvadorans, and
Guatemalans living in the United States who are affected by the changes to the law governing
suspension of deportation, we can provide the following approximations:

Base Population’,

s Nicaraguans
Total: 58,000 in deportation or.exclusion proceedings (as of 4/1/97)
This number includes 16,400 with final orders of deportation as of 7/1/96, some of whom -
may have filed motions to reapen.

» ABC cases pending:’
Total: 240,000
Salvadorans: 190,000
Guatemalans: 50,000
These numbers include 25,000 ABC class members placed in proceedings prior to 4/1/97

1 Lift or Modify Cap for Cuses m Proceedings prior to April 1,_?:1997

Total: 9,000 - 38,000
Per year over S years; 3,800 - 7,600

2. Reverse the Retroactive Effect of the Stop-Time Provision and fot or Mudlfy Cap
for Cases in Proceedings prior to April 1, 1997

Total: 38,000 - 76,000
Per year over S years: 7,600 - 15,200

3. Apply pre-April 1, 1997, Suspension Standards to ABC Class Members,
Lift or Modify the 4,000 Cap for ABC Class Members and Individuals in
Proceedings prior to April 1, 1997, and Reverse the Retroactive Application of the
Stop-Time Rule for Individuals in Proceedings prior to April 1, 1997

Total; 119,000 -
Per year over 5 years: 23,800

4. No Change in Standard, bt Eliminate or Modify the Cap for All Cases Regardless
of Date Proceedings Initiated

No estimafe-

! Based on TPS and ABC registration databases
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Outline of Proposed Provisions for Legislation on Central Americans

1557

Codify rule ip N-/-B-, a5 decided by the Board of Immigration Appeals. Clarify that in
cases where the Anorney Gencral terminates and initiates new procedures under the
posI-IIRIRA rules, the previously-issuad Order to Show Canse is void and thus, time
continues 1o run until the new Notice to Appear is issned.

Provide exception to N-J-B- rule for Sajvadorans and Guatemalans in the ABC class and
for Nicaraguans who first enrered the Unived Stares prior 1o April 1, 1990. In such
cases, the peried of continuous physical presence is deamed to tetminate on April 1,

For suspension of deportation applicents other than the ABC class members,
Nicaragnans. and asylees described in previous paragraph, the swicter standard of
cxceplional and extremely unusial hardship o a gitizen or legally-residens immediate
telanive of the applicant will apply. This new raquirement will be effective on the data
of enactment of these amendments. |

Aggregare limitaton of 4,000 is further clarified 1 2pply to décisions to suspend/cance)
(and not only to adjusuments, thus overturning adverse court decisions 10 this effecr).
For FY 1997 only, 4,000 limitation applies w decisions (o cincel or suspend made after
April 1, 1997. For fulare yearz, limimton can he exceeded by up to 10,000, but for
each number over 4,000, 2 visa mmust be subtracted from the following year's allotment
for diversity immigrant visas, . '
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. Any Nicaraguan presens in the Upited Mates on date of enactment (A) whose presence
was pusaaret to a lswful admission aftel mapection by an immmigration officer prior to
December 1, 1995; or (B) who ofberwiy entered the United States prior to December
. 1, 1995, nd who peiar to December 1,/ 1995 sither: (1) applied for asyhum with the
INS; (2) was issued an Order to Show Cans under section 242 ar 2428 of the
hnmigration and Nationality Act (as in ¢ffis prior o Apail 1, 1997); (3) was placed in
mmmmn of the fmmigration and Natinnality Act (a3 tn
effect prior 1o April 1, 1957); (4) applied for employment suthorization; (5) applied for
adjustment of status onder section 245; pr (6) applied for any other benefit under the

i s  lemigration and Naticnahity Act may be adjuated o the status of an alien lawfolly
ety by admitted for permanent residence if the | e malces ap application for such adjustrere
el 4 and is otherwise admissible 10 the Unitex States for permanent residence. Application

| . Tomst be filod by Apeil 1, 2000, A decifion by the Amnruey General regarding the

Any Nicarzgum who entered the Bited States prior to Decernber 1, 1995, but doeg not
eet any of coritions listed in (A) oc (B)(1) duough (6) above shall be eligibleto -
apply for parole, with employmers authgrization from the Attorney General. Parole
msry be gramted Sor a perind of up to 12 jmox s, during which time the alien shall have
the burden to establish that the alien did hmmmmmsmmw
Deoember 1, 1995, I the aliep meets 'hmdm.meaﬁmiseﬁp‘hl:m:pplyfa
under seme conditions as above.

Any Nicaragoan who i the spouse, child, ar unmanried son or danghter (provided that
su:hun!mniedmotdmglnermd he United Seates prior o December 1, 1995)
of an alien adjusted to lawful permanent jresiden status under the prior two paragraphs
ghall be eligihle to apply for such adiustrhen _

. Ip departation cunes pending prior to Apri 1, 1997, the “stop-time™ rule ensctod in the
d;l!:ﬁ!llegalhmmmkeﬁnnm will apply w any applications for sespension of

The swop-time rule will got apply to the Silowing classes of Central Amerirens; (1
wm&wmwmmdmmmmnw. ®
Thoraburgh; (2) other Gostemalans and
befare Apxil 1, 1990, and whose claims yere nat adindicated prior to April 1, 1997 (3)
the spouses and minar children (at the tin aof granting relicl) of Goaremalans and
Salvadorans described in (1) and (2); (4) hd t, mumarried sons and danghrers of
Guatemalans aod Salvadorans described i (1) and (2) and who have been

: L granted
:;l;;f._pmmdednnhmanddanm arered the United States priar to Ootaber 1,
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. Members of these defined categories of Sytvadoraus and Gugtemalans whose cases are

under the jarisdiction of the post-April 1 yules will have their claims for cancellation of

removal adjodiested under the more genetous standard of 7 years contimaous residence
el ond cxweme hardahip. opf 44 ﬂJy/ chth*WuM W%‘—P

LPE
Any membey of the defined classes of Guitemalzns and Salvadosans who A
eligihility to apply for suspension of depe 'uwdhmamwlhebﬂm
time-stop rule prior to July 10, 1997, chall be eligible w petition for reopening of the
mmmmumme&aﬁmummmmmm
perivds specified in HL.R. 2533).

The defined clastes of Guatemmalans and vadmlhumhsnbpcttomg
mmerical cap oo suspensions of deportatic

'bmsmﬁulap. The pomericesl cap
will be clazified to state that it applies to dpcisions to sispend and cancel remova) ag
well as 10 decisions to adjust stamis after sych relief has been granted,

o: cancellabion of removal, the

mmumampfumu rieds (section 2030)3)AGED of o INA) wil 2

'. faahmmmﬂnsmm."f
date of cuactnaert will be - mum r b
s et L
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NOTE TFOR ELENA:KAGAN/LEANNE SHIMABUKURO

E

FROM : ROB MALLEY

Subject: Administrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider
administrative, as opposed to legislative, steps. The most
important ones they propose are: "

1. That the AG reverse the NJUB decision -- which held that the
rule on accrual' of time for suspension purposes applied
retroactively. As you know, 5 of the 7 BIA judges on the NJUB
panel dissented from the majority opinion, and some, federal
courts also have disagreed with NJB.

(

I have raised this with DoJ and INS in the past, and have been
told that OLC’s. view is that the advocates’ position is not
defensible. OLC has so advised the AG. O0Of course, the White
House could request that this be reviewed, and could inform DoJ
of its preferred policy outcome, but this is hardly likely to
yield a different result. v

2. That DoJ and INS interpret the cap provision to apply to the
total number of adjustment granted per year, not the number of
suspensions/caﬁcellations of removal.. Aliens who are granted
suspension would be placed on a waiting list and permitted to
remain here legally until a number is available for adjustment in
a subsequent fiscal year.

My recollection on this one is that INS/GC thought this was not
the preferred interpretation, albeit a defensible one. At the
same time, DoJ/INS strongly believed .that adopting that approach
would be viewed on the Hill (i.e., by Smith) as an end-run around
the cap. In litigation on this issueé, DoJ has opposed the
advocates’ view. :

The WH could ask Justice whether it the advocates’ approach is
defensible and, if it is, could request that it be adopted.
However, without the other fixes that we would like (regarding
NJB and the retroactive application of the hardhsip standards for
ABC class members), this would be of limited value.

3. That DoJ interpret the ABC agreement to guarantee that
suspension claims of class members would be adjudicated under the
old rules. ABC class members would be subject to 7 year, more
lenient standatd, regardless of when. they were put in
proceedings.



¢gjool

05/22/97 THU 18:49 FAX 202 '456 9140 NSC DEMOCRACY

-~
{

.

I have not discussed this with DoJ or INS at all, and therefore
do not know whether the settlement can be so read. . However, Dod
has taken the firm position that the settlement only had to do

with asylum, not with suspension -- which gives us some clue as

///;27 to where they would come out.
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Yl THE PRESIDENT HAS SEEN
E—fov—“— THE WHITE HOUSE o7 -1{-1%F
WASHINGTON | - Cof;:Jﬁ
July8,1997 | - Bermor
MEMORANDUM FOR rmmwr - ig‘!;{:mi‘e
FROM: PHIL CAPL . ,J
ANl . Reed

SUBJECT: Central American Migrants Los
Sandy Berger, Maria Echaveste, John Hilley, Bruce Reed and Chuck Ruff recommend in the
attached memo that you approve a course of action to provide relief ta Central American

migrants affected by the new immigration law. The strategy includes pdministrative action to be
taken by the Attomey General and proposed legislation. Executive action by you would be held

in reserve in case the legislative effort is unsuccessful. Sandy et. al. feek your approval as

soon as possible so as to permit Hill briefings on the legislation to jnove forward.

Background. Asyou know, the immigration law severely restricts the government’s ability to
suspend deportation for aliens who have resided in the U.S. for considerable periods of time.
This greatly affects Central Americans who entered here in the 1980s.; Two groups are most at

risk who had been authorized to stay: 1) roughly 40,000 Nic who the Rea
Adr@t_r_ag‘_mrotcctcd from deportation while DOJ reviewed their #sylum epplications — the
pro in June 1995; 2) roughly 190,000 Salvadorans and 50,000 Guatemalans who were

protected from deportation under & court settlement. Under the old rujes, roughly 120,000 in
these groups qualified for suspension. Under the new rules, only a fraction will be eligible.

Course of action. .Any long-term solution to the problem will require legislation, but there are
some administrative actions we can take now. Administrative: the Attorney General will: (i)
announce temporary steps to ensure that any migrant who would havejqualified for suspension
under the old rules would not be deported; (ii) announce her review of the “stop-time” decision
by the Board of Immigration Appeals — a provision in the new law said that time spent in
deportation proceedings did not count towards the residency requiremgnt and the Board ruled
that the provision applied retroactively. The AG’s review of the decision will be applauded.
Legislation: Our proposal, which will very likely receive bipartisan sypport, will restore
qualified migrants to the status they had before the new law. Executiye action (to be held in
reserve): you have available to you a presidential grant of deferred enforced departure (DED).
DED would protect qualified migrants from deportation, but it is onlyia temporary solution (18
months) and does not offer naturalization or permanent resident statug and could be revoked bya
future President. In 1993, you used DED for a portion of the Salvadotans, in the hope that many
would eventually qualify for a change in status, but the new law changed the landscape.

Your advisors recommend that you authorize the administrative stepsiand legislative effort, but
d DED in reserve to see if the legislation moves by the August recess. DED will be mentioned
pHyately to some Members. Rahm concurs with the recommended course of action.

Agree Disagree Discuss
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Proposed Amendments Regarding Suspension of Dcpoz.'union A /(\/O'
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Background

This legislation provides a better transifion (o the new rules applicable 1o relief
formerly known as suspension of deportatigd. In partioular, it avoids any unfaimneds U
could come from applying new rules to pending cases. and it recopnizes the continuing
effects of special Jogal mensures takofl over the last decade with repasd to Central
American countries then mired in civil/war. On the other hand, it does not provide for an
amnesty - instead it merely providcg.that applicants for suspension of dsportation who
were in the administrative pipeling, as herein described, must continue to most tho

standards that applied before the 1996 immigration reform law took effect.

Under previous law (former Immigration and Nationality Act [INA] § 244),
susponsion could be geanted, in the discretion of the immigratian judge, to an alien who
has been present in the United States for yeven years. shows good mora! charecter, and
demonswates that deportation would oauss "extreme hardship” to the alicn or to a spousz,
parent, or child who Is a lawful permunent resideat or & U.S. eltizen. Under amendinoms
adopted by the lllega! Immigration Reform and Immigrant Responsibjlity Act ([IRIRA]J,
the substantive standards are considerably dghiened for this relicf. now called
“eancellation of removal,” INA § 240A(bX(I). The alien must show ten years of
continuous physical presence and good moral characler, and must demonstrate that
removal would cause “exceptional and axtremely unusual hardship" to a lawfully resident
or U.S. citizen spouse, parant, or child. Hardship to the alien alonc is na longer relevan:.
Those tighter standards apply, howaver, only to xcﬁ}ovel cases inistod on or gfter the
effective date of Titc 11I-A of IIRIRA, April 1, 1697. Cagcs initiated earlier may still be
decided under the previous scven-year suspension standard.

IIRIRA elso imposed two other restrictions on this general form of relicf,
howaver, and both havo been applied ts pending susponcion cuses a3 well:

(1) “Seop-time” rule, Under pre-IIRIRA suspension rules, an individua)
could continue accruing tme toward the needed seven years wfler
departation: proceedings bad commenced. INA § 240A(d), added by
IIRIRA, adopts & new "stop-time" rule, which requires that the roquisite
period be achieved before the charging docutiient is scrved, The Board of
Immigration Appeals construed JITRIRA § 305(c)(5) as making this rule
applicable as well to all eases where tha grant of suspension was not final

on the date of cnastment. Murier of NJB, Int; Dec. # 3309 (BIA February
20, 1997). - _

Q).Annual cap. INA § 240A(c) and HIRIRA § 309(e)(7) impose an anrual
cap of 4000 on the total of suspensions and adjustments plus cancellations
and adjustments in any given fiscal yeer, beginning with BY 97, which
began on October 1, 1996, gne day afier lIRIRA's enectment. This
- immediste application 1o casos In the pipcline, which are sijli adjudicated
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under the previous suspension rules in most respects, hes caused
disruption in normal caic processing in the Immigration courts because It
suddenly Imposed a guantitative limit on what had previously been a
pwely qualitative delermination, incscapably edministered  in
" decentralized fashion by over 200 immigration judges. The problem has
been particularly acute because the impasition of the cap coincided with a
higher volums of suspension spplicatons, owing, imter alla, to
developments in long-sianding classsaction ltigation, especially American
8aptlst Churches v. Thornburgh, [ABC] (scttiement agresment reached in

1981) and to the phasing out of the Nicaraguan Review Propram initisted
by the Reagan Adminisirwtion. :

General description of the amendments

The proposed amendments arc meant L ecliminate any arguably retroactive
applieation of the new rules governing suspension-type rclief. Cases in the pipeline
would continue to bs docided under the old suspension rules in all respects (this includes
all cases previouxly covered by the Nicaraguan Review Program), while new, post-April
1, 1997, cases would be governed by the new standards adopted in IIRIRA § 240A(D),
including the stop-timmo rule and the annusf cap. Also, in rocognition of the special
cireumstance of the persons covered by the Bush Administration’s gertlement of the ABC
lirigation in 1991, the proposed amendments apply 1o such parsons the pre-April 1 rules.
These are, in effect, "pipeline” cases, and the ameadment specifioally mendates thal their
relief applications be judged undcr the carlier subsranuve standards. None of the
amendmenta, however, dicwtes that any of the affecicd persons shall be granicd relief.

Every application for suspension or cancellation must sdll be considered, casc-by-case,
by 2n immigration judge. .

Section-by-section enalysis

Sgelion 1(R), This subseclion amends INA § 240A(e) so that the annual cap sct
forth there applics only to cases commenced after April 1, 1997 (where the gpplicablc
relief is cancellution of removal, with Its 10 year.and higher hardship requirements,
rathor than suspension of deportation), The amendment exempts from the cap pre-April 1
cases (suspension cescs) as well as battered spouscs and children who receive
cancellation under the spocial rules of 240A(B)(2).

Sectdopn 1(b), The repeel of LIRIRA § 309(c)(7) simply makes that gection
consistent with section 1(a)'s removal of the cap from pre-April | cases (because a cap
that covers suspension cases was set forth both there and in INA § 240A(e)). The repeal
of HIRIRA. § 309(c)(S) makes 1t clear that the stop-time rule appliss only to "cancellztion
of removal” relief (Inltlated on or after April 1, 1997), and does not apply 10 suspension
cases already in the pipeline on IIRIRA's effective date.
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THE WHITE HOUSE
WASHINGTON

July 3, 1997
ACTION

MEMORANDUM FOR THE PRESIDENT

FROM: SAMUEL BERG

MARIA ECHA

JOHN HILLEY (‘

BRUCE REED /'

CHARLES RUF
SUBJECT: Central American Migrants
Purpose

To obtain your approval On a strategy to Provide relief to
Central American migrants affected by the new immigrat{pn law.

Background

Suspension of deportation -- the remedy traditionally available
‘to deportable aliens who have resided in the U.S. for
considerable periods of time. The law imposes more stringent
standards for suspension, arguably sets a 4,000 annual cap on the
number of Suspensions and requires nigrants to be in the U.S. ten
rather than seven years. The law also no longer permits time
spent in removal pProceedings to count toward the residency
requirement, the so-called “stop-time” rule. In a' decision known
as NJB, the Board of Immigration Appeals (BIA) ruled that this
rule applies retroactively.

Americans who entered the U.s. in the 1980s in Tesponse to civil
war and political’persecution. Particularly two groups who had
been authorized to remain in the U.S. under various special
measures: -

g the pendency of a DOJ review of their asylum
applications known as NRp. The program ended ip June 1995.

ABC Guatemaléns and Salvadorans: As a result of a 1990 court
settlement (known as ABC), salvadoran and Guatemalan asylum-

TENT | M ey b e e
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Seekers who came to the U.s. in the 1980s were protected from-:
deportation until their asylum claims could be decided under
Special adjudication Procedures. fThe ABC class is comprised of
roughly 190,000 Salvadorans and 50,000 Guatemalans.

Under prior rulegs, roughly 120,000 individuals in these groups
could have obtained Telief; under the new lav, enly a small
fraction will be able to bengfit from suspension. The change in
rules as applied to these groups has prompted criticism from
Central American leaders, human rights groups, and Members of
Congress, including prominent Republicans such as Senator Abraham
and Speaker Gingrich. '

Forme of Relief

We can provide some relief to NRP and ABC class members through
administrative action. Specifically, the Attorney General has
decided to invoke her authority to review NJB, the decision
applying the stop-time rule retroactively. The Attorney General‘s
announcement will be applauded by Central Americans and their
governments. :

Administrative steps are not available to address fully the other
harmful provisions of the law - the cap and the more stringent

+ 8tandards. The most we could do would be to issue a presidential
grant of deferred enforced departure (DED) for 18 months with the
potential for further extensions. DED would protect its _
beneficiaries (qualified NRP and ABC members) from deportation;
however it offers only a temporary solution, as it would pot
result in naturalization O permanent resident statys and could
be terminated by a future President. (DED is an inherent
Presidential foreign policy authority, which was used to Provide
relief to Chinese Students in 1990 after the Tiananmen incidents
and in 1992 and 1993 for Salvadorans. Here, it would be justifieq
by the foreign policy implications of a sudden return of
thousands of Central American migrants. The Office of Legal
Counsel is looking into .whether any intervening legislation may
have circumscribed the President’s authority.)

Therefore, we bel;eve we should pursue legislative acticn. Our
proposal would restorxe ABC and NRP members to the status quo ante
~ exempting them from the cap and from the new, more stringent
Suspension standards. Although DED provides incomplete relief, it
allows us to protect Central Americans from deportation, at least
in the near term, and we would hold it in reserve in case the

legislative effort is unsuccessful.

£0:399d JbaTQ:n JCaN_arL_ona — i mm——————
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Proposed Course of Actign

After informing key Members of Congress, we would take the
following steps: '

1. The Attorney General would announce her decision on NJB.

2. We would present our legislative proposal with bipartisan
congressional support and pPrivately refer to the possibility of
DED. While key Members like Representative Lamaz Smith will be
hostile to legislation, they might find it less objectionable
than DED. We would not Propose a trade-off against legal '
immigration numbers which Senators Abraham and Kennedy (our
strongest allies on the Hill on the issue) fear will Teopen the
legal immigretion debate.

3. The Administration would announce femporary steps to ensure
that any ABC or NRP member who Wwould have qualified for
suspension under the old rules would not be deported.

4. In the absence of legislative actién by the start of the
Summer recess, we will come back to you with a recommendation
that you grant DED.

RECOMMENDATION

That you apptove the proposed course of action.

APPROVE ‘ DISAPPROVE

t
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. 1, 1995, 3ud who prior to December 1,/ 1995 sither: (1) applied for asyhum with the
INS; (2) was izmied an Order to Show Cans under section 242 ar 2428 of the
Jmmigration and Nationality Act (as in gffecs prior to Apail 1, 1997); (3) was placed in
exclacion proceedings wuder section 23§ of the Immigration and Nationality Act (as tn
effect prior 10 April 1, 1997); (4) apligd for employment uthorization; (5) applied for

adjustment of status ander section 24S; pr (6) applied for any other benefit under the
NiC s  etigration and Naticnality Act may b¢ adinated o the statas of an alien lawfolly
oty b admitted for pormanent residence if the e makey an application for such adjnstmen
yepl 46 and is otherwise admissible to the Unitey) States for permanent residence. Application
-, Tonst be filod by Apzil 1, 2000, A decizion by the Annroey General regarding the
eligibility of any alien for soch adjnstrusny shall not be reviewabie in any comr.

Any Nicarsgun who entered the ited States prior to Daceynber 1, 1995, bat does not
meet any of corviitions Iisted in (A) or (B 1) through (6) sbove shall he eligible to '
apply fox parole, with employmers authgrizatior from the Attorney General. Parole
mry be graxted for a perind of up ¢o 12 mom his, durig which time the alien shall have
fhe burden to cstablish that the alien dic hhﬁ,mﬁuﬂnhdsmm»
Decemnber 1, 1995, X the alien meets iis burden, the alien is eligible to apply for
edjustment to lawfal permanent resident istatr s under same conditions as above.

?
;
¢
;
?

hiid, ar unmarried son or daughter (provided that
sach apmarried son or datphter antered tt United Smates prior o December 1, 1995)
of an alien adjusted to lawful permanent rexiden status under the pricr two paragraphs

In deporution cases peading prior to Apri 1, 1997, the “stop-time™ rule epscted in the
w%megﬂhnmgmtwnkeﬁnnm %ill apply w any applications for suepension of

The swp-time yule will pot apply to the Shllowing clasees of Central Americans; (1)
Guatemalans and Salvadorans who gre mimhers of the plantiff class i ABC v,
Thornburgh; (2) other Gostemalans and $
befare Apxil 1, 1990, and whnse clajms wer, ot adindieated prior to April 1, 1997 (3)
the spouses and minar children (at the tin of granting relict) of Guaremalans and
Salvadorans described in (1) and (2); (4) b t, mumarried sons and danghrees of
Wumvdmdmibd' (1) =od (2) and who have been praned
relief, providad such sons and daoghters énrered the United States priar to Octaber 1, |
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. S§ivadorans and Guyicioalans whose cases are
nder the jurisdiction of the post-April 1 fules will have their claims for cancellation of
removal adjodieated under the more genetous stanrdard of 7 yaars contimaons residence

o 6l end exreme hardahip.

- eligihiliey to apply for suspension of depostation or cancellation of removal due 1o the

N tits-£top rule prior to Joly 10, 1997, shall be efigibl= w petition for recpening of the
" case and rehearing tinder the new rules estahlished in Gis legislation (ander time
perivds specificd in HLR. 2533).

. The defined classes of Guatepnalaps and Silvadorans shall not be subject 10 the
mmerical cap oo suapensions of deportation and cancellations of removal. Aliens in
deportation proceedings prior to Aptil 1, 1997, and who apply fr suspension of
deportation pursoant to fhe special rules fo bagered apouses and children (former
section Z44(2)(3)) also shall not be subj oametical Gap. The pamerical cap
will be clarified to state that it applies to d S to suspensd and cancel removal as
well 2s 0 decisions to adjust statns afier relief has been granted,

. Alromey General siall have sole discretion, with np judiclal review, to determine

* Wheher sy partioular alien is eligible for] the exemption fooum the stop-time rule; the
m&mmﬁwmmmlm;uwm
petition for reopaning; and the exemption from the munerical cap antlined in the prioe

a As an offset for the Guatemalans and Salvidorans wihio will zeceive adinsnoent as a
tesuit of deing grarzad suspension of depostation or cancellation of rernoval, the
category for admission of unskilled workegs (section 203(b)(3)(A)GH) of the INA) will
be repealed. Any alien with an netition for admission in this category as of
date of cuactment will be eligible for admissian within cirvess Ymite_
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ACTION

MEMORANDUM FOR THE PRESIDENT

THROUGH : THE "EXECUTIVE" CLERK'
FROM: | SAMUEL"'BEKGER
BRUCE REED
JOHN HILLEY
SUBJECT: . Legislative Options on Immigration Law
Purpose

To adopt a legislative strategy to address some of the harshest
provisions of the immigration law.

Background

The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA) severely restricts the availability of
suspension of deportation in three ways:

(1) 1t extends the length of time immigrants must have resided in
the U.S. to be eligible for suspension from seven to ten years

- and requires a greater showing of hardship. These rules apply to

persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,000 annual cap on the total number of suspensions
that can be granted, regardless of the number of  individuals
found eligible for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency
prong before being placed in removal proceedings. (Prior to the
IIRIRA, time would accrue throughout the course of proceedings.)
This “stop-time” rule applies retroactively to individuals who
were placed in proceedings prior to April 1, 1997.

The combination of these changes will dramatically reduce the
number of immigrants currently in the 'U.S. who will be eligible
for suspension. During your trip to Central American, you stated
that you would work with Congress to seek to alleviate the
harshest consequences of the law.

cc: Vice President
Chief of Staff
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Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all
nationalities, its consequences will be most acutely felt by the
large number of Central Americans who entered the U.S. illegally
in the mid/late 1980s in response to civil war and large-scale
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration protected
most of them from deportation during the pendency of a special
DoJ review of their asylum applications. That program ended in
June 1995 and the last available form of relief for Nicaraguans
is to apply for suspension of deportation. Because of the way
their cases were handled, Nicaraguans will be most severely
affected by the retroactive application of the “Stop-time” rule.

Guatemalans and Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in
1991, Salvadoran and Guatemalan asylum~seekers who came to the
U.S. in the 1980s were protected from deportation until their
asylum claims could be decided under special adjudication
procedures. Congress and the Executive branch also‘protected
Salvadorans from deportation through various programs that
expired in 1994. The ABC class is comprised of roughly 180,000
Salvadorans and 50,000 Guatemalans. '

Because INS only fully put in place its special asylum procedures
on April 7, 1997, and because ABC members did not press for rapid
asylum hearings (believing that they were accruing time for
purposes of suspension), a vast majority of them still have
pending asylum applications and have yet to seek suspension of
deportation. As a result, and barring a legislative change, they
will be subject to the IIRIRA’s stricter rules.

In short, absent legislative fixes, approximately 280,000 Central
Americans may eventually be subject to deportation. This could
lead to serious disruptions to families in the U.S. and threaten

. the stability of Central American nations that rely heavily on

remittances from immigrants and whose labor markets could not
absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the
feeling that suspension was granted too generocusly -- by 1996,
immigration judges were granting it to roughly 75% of applicants.
In addition, some in Congress wanted to eliminate the possibility
of an amnesty-like program for Central Americans. At the same
time, it is likely that many Members were not aware of the full
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impact of these changes, particularly on long-standing de facto
residents such as the ABC members. - g

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 19,000 to 38,000 individuals who
would be granted suspension absent the cap. However, it would
not address the .core concerns of the immigrant community or of
Central American governments because it would not assist about
215,000 ABC members not in proceedings as of April 1 (and
therefore affected by the cap and the new suspension rules), nor
would it help the 40,000 Nicaraguans affected by retroactive
application of the “stop-time” rule. This is the most modest
option which DoJ already is discussing with Members of Congress.
In the meantime, DoJ has put a hold until September 30 on
deportations of people who would have qualified but for the cap.

Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and
Reverse Retroactive Application of the “Stop-Time” Rule.

This option would benefit between 38,000 and 76,000 individuals -
- essentially those helped by option 1 plus Nicaraguans affected
by retroactive application of the “stop-time” rule. It could be
Justified as a fair transitional measure as the Administration
moves toward full implementation of the law. However, it would
be criticized from both sides: it would not help approximately
215,000 ABC class members not in proceedings as of April 1, and
is likely to be strongly opposed by the principal congressional
backers of the IIRIRA. BAbsent high-level White House efforts,
proposing this could undermine our chances on option 1.

Option 3: Lift Cap for ABC Members and Individuals in Proceedings
Prior to April 1; Reverse Retroactive Application of the “Stop-
Time” Rule for Cases in Proceedings Prior to April 1; and Apply
pre-April 1 Suspension Standards to ABC Members.

This is the broadest option and is expected to benefit roughly

115,000 individuals -- those covered by option 2 plus ABC members
who would have qualified had there been no change in the law.
This is the only option that addresses the bulk of the Central
Americans’ and immigrant community’s concerns. Special treatment
of ABC class members can be justified by their unique.
circumstances, which includes their long presence in the U.S.
under temporary legal status and the fact that their asylum cases
were delayed while INS put in place special asylum procedures --
as a result of which they are being barred from suspension
because of legislation passed 6 years after the settlement
agreement with DoJ. The Administration also could point out that
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these are transitional measures, and that full implementation of
the immigration law will soon follow.

However, this option is likely to generate strong opposition from
Members of Congress who will liken it to an amnesty and question
the Administration’s resolve to Seriously enforce the immigration
law. Moreover, it might be criticized for singling out for
special treatment Salvadorans and Guatemalans. Absent high-level
White House intervention along the lines of the final days of
debate on the 1996 bill, even proposing this option could
jeopardize the chances of options 1 or 2.

/

Related Issues

Two additional issues need to be resolved based on your decision
on the foregoing options:

Issue #1: Whether to temporarily stop deporting individuals who
would qualify for suspension under the option you select.

This would avoid the depcrtation of immigrants who may otherwise
qualify were we to reach agreement with Congress. At the same
time, the hold would not prejudge the outcome of our negotiations
with Congress as deportations could resume if and when necessary.
However, this will be criticized by some Members of Congress.

Issue #2: Whether to agree, in negotiations with the Congress, to

- offset any increase in the number of suspension grants with a

reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might
condition their agreement on an offset. With roughly 900,000
legal immigrants admitted per year, even the most gerderous option
(#3) would entail reducing that number by only slightly over 10%
or, if spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the
Administration’s principle of favoring legal immigrants over
those without legal status. 1In addition, several Members --
including Senator Abraham -- strongly oppose an offset, which
they fear might re-open debate on other legal immigration issues.

RECOMMENDATION
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I have not discussed this with DoJ or INS at all, and therefore
do not know whether the settlement can be so read. HoweVer, DoJd
has taken the firm position that the settlement only had to do
with asylum, not with suspension -~ which gives us some clue as

to where they would come out.
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DISCUSSION MEMORANDUM

Background

The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA) severely restricts the availability of
suspension of depertation in three ways:

(1) it extends the length of time immigrants must have resided in
the U.S. to be eligible for slUspension from seven to ten years
and requires a greater showing of hardship. These rules apply to
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,0007mannual cap on the total number of suspensions
that can be granted, regardless of the number of individuals
found eligible for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency
prong before being placed in removal proceedings. (Prior to the
IIRIRA, time would accrue throughout the course of proceedings.)
This “stop-time” rule applies retroactively to individuals who
were placed in proceedings prior to April 1, 1997.

The combination:of these changes will dramatically reduce the
number of immigrants currently in the U.S. who will eligible
for suspension. During your trip to Central'Americ6§§ you stated
that you would work with Congress to seek to alleviate the
harshest consequences of the law.

Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all
nationalities, its consequences Wwill be most acutely felt by the
large number of Central Americans who entered the U.S. illegally
in the mid/late 1980s in response to civil war and large-scale
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration - protected
most of them from deportation during the pendency of a special
DoJ review of their asylum applications. That program ended in
June 19385 and the last available form of relief for Nicaraguans
is to apply for suspension of deportation. Because of the way
-their cases were handled, Nicaraguans will be most severely
affected by the retroactive application of the “stop-time” rule.

Guatemalans and Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in
1981, Salvadoran and Guatemalan asylum-seekers who came to the
U.S. in the 1980s were protected from deportation until their

cc: Vice President
Chief of Staff
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asylum claims could be decided under special adjudication
procedures. Congress and the Executive branch also protected
Salvadorans from deportation through various programs that
expired in 1994. The ABC class is comprised of roughly 190,000
Salvadorans and 50,000 Guatemalans.

Because INS only fully put in place its special asylum procedures
on April 7, 1997, and because ABC members did not press for rapid
asylum hearings (believing that they were accruing time for
urposes of suspension), a majority of them still have pending
asylum applications and have yet to seek suspension of
deportation. As a result, and barring a legislative change, they
will be subject to the IIRIRA’s stricter rules. Others were
placed in proceedings before the accrual of seven years, and

‘Utherefore will be barred by the “stop-time” rule.

[/}n short, absent legislative fixes, approximately 280,000 Central

Americans may eventually be subject to deportation. This could
lead to serious disruptions to families in the U.S. and threaten
the stability of Central American nations that rely heavily on

remittances from immigrants and whose labor markets could not
| absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the
feeling that suspension was granted too generously. In addition,
some in Congress wanted to eliminate the possibility of an
amnesty-like program for Central Americans. At the same time,
many Members were not aware of the full impact of these changes,
particularly on long-standing-de facto residents such as the ABC
members.

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 19,000 to 38,000 individuals who
would be granted suspension absent the cap. However, it would

Central American governments because it would not assist about

étﬂ———-not address the core concerns of the immigrant community or of

\

215,000 ABC members not in proceedings as of April 1 (and
therefore affected by the cap and the new suspension rules), nor
would it help the 40,000 Nicaraguans affected by retrcactive
application of the “stop-time” rule. This is the most modest
option which DoJ already is discussing with Members of Congress.
In the meantime, DoJ has put a hold until September 30 on

wWdeportations of people who would have gualified but for the cap.

v,’ﬁ'\}&\/\'

o



U/ e/ &

R

4 4A3EA 4 AY L4k aVEeE WV Va&RBY - T T T AR T AR O T

Y KS

3 - *ﬁ\ﬂ”@/

Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and
Reverse Retroactive Application of the “Stop-Time” Rule.

This option would benefit between 38,000 and 76,000 individuals -
- essentially those helped by option 1 plus Nicaraguyans and

izwﬂp A others affected by retroactive application of the “stop-time”

o5

¢W\'rule. It could be justified as a fair transitional measure as

the Administration moves toward full implementation of the law.
However, it would be criticized from both sides: it would not
help approsximately 215,000 ABC class members not in proceedings
as of April 1, and is likely to be strongly opposed by the

. principal congressional backers of the IIRIRA. Absent high-level

White House efforts, proposing this could undermine our chances
on option 1. :

Option 3: Lift Cap for ABC Members and Individuals in Proceedings
Prior to April 1; Reverse Retroactive Application of the “Stop-
Time” Rule for Cases in Proceedings Prior to April 14 and Apply
pre-April 1 Suspension Standards to ABC Members.;] -

This is the broadest option and is expected to benefit roughly

119,000 individuals -- those covered by option 2 plus ABC members

who would have qualified had there been no change in the law.
This 1is the only option that addresses the bulk of the Central
Americans’ and immigrant community’s concerns. .Spegial treatment
of ABC class members can be justified by their unigue
circumstances, which includes their long presence in the U.S.
under temporary legal status and the fact that their asylum cases
were delayed while INS put in place special asylum procedures —-
as a result of which they are being barred from suspension
because of legislation passed 6 years after the settlement
agreement with DoJ. The Administration also could point out that
these are transitional measures, and that full implementation of
the immigration law will socon follow.

However, this option is likely to generate strong opposition from
Members of Congress who will liken it to an amnesty and gquestion
the Administration’s resolve to seriously enforce the immigration
law. Moreover, it might be criticized for singling out for
special treatment Salvadorans and Guatemalans. Absent high-level
White House intervention along the lines of the final days of
debate on the 1996 bill, even proposing this option could
jeopardize the chances of optiens 1 or 2.

Related Issues

Two additional issues need to be resolved based on your decision
on the foregoing options: :
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Issue #1: Whether to temporarily stop deporting individuals who
would qualify for suspension under the option you select.

This would avoid the deportation of immigrants who may otherwise
qualify were we to reach agreement with Congress. At the same

time, the hold would not prejudge the outcome of our negotiations
with Congress as deportations could resume if and when necessary.

‘Issue #2: Whether to agree, in negotiations with the Congress, to

offset any increase in the number of suspension grants with a
reduction in legal immigration numbers.

While not our preferred cption, some Members of Congress might
condition their agreement on an offset. With rcughly 900,000

(#3) would entail reducing that number by eaty—siight®y over 10%
or, if spread over several years, a=£§aﬁ;Loa—thmnﬁ¥$;

‘<:legal immigrants admitted per year, evei~the most generous option

However, any such option could be seen to conflict with the
Administration’s principle of favoring legal immigrants over

those without legal status.. In addition, several Members --

including Senator Abraham =-- strongly oppose an offset, which

they fear might re-open debqte on other legal immigration iss dh&ﬂﬁbn

K wodd ddso Lead, 09»{,(/4«714«,

‘Administrative Options 174 eryw\j &q—ff,m:/uo Mo ant «Jru%.

Immigration advocates are pressing us. to take “admini ratlve “‘71¢(
steps instead of/in addition to legislative ones.

Step #1: Temporarily Halt ABC Asylum JInterviews

Pursuant to the settlement, INS began conducting new asylum
interviews of ABC members in April 1987. Interviews are
resulting in large numbers of denials and placement of aliens in
deportation proceedings -- thereby cutting off the accrual of
time for suspension/cancellation purposes. Advocates seek an
immediate, temporary halt to interviews as the Administration
considers its options, arguing that the INS waited 6 years to
schedule the interviews, only to hold them when they will cause
most harm to the aliens as a result of the new “stop time” rule.
However, a halt .will be viewed by some Members as inconsistent
with INS’ commitment to move forward with interviews.

Step #2: Re-interpret the Cap Provision

Advocates argue that the IIRIRA can reasonably be read to impose
a 4,000 cap on the number of adjustments of status granted
annually, not on the number of suspensions. They ask that aliens
granted suspension be placed on a wait list and permitted to
remain in the U:S. legally until a number is available for
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adjustment of status in a subsequent fiscal year. While this
arguably is a defensible interpretation of the law,. it risks
being viewed by some Members as an end-run around tHe cap.

: Step #3: Reverse the decision applying the stop-time rule
////// retroactively

Dﬂgé(%§$k Advocates are urging the Attorney General to reverse the Board of
Qﬁﬁ} Immigration Appeals decision (known as NJB) holding that the

* Stop-time rule applies retroactively, They argue that NJB was a
§égqik§$ﬂ-5 split decision by the Board and that a reversal would be

//,<€p egally justified. However, OLC has reviewed this issue and does
¥ ¥ not believe the advocates’ interpretation is defensible.
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NOTE FOR ELENA KAGAN/LEANNE SHIMABUKURO
FROM : ROB MALLEY

Subject: Admiﬁistrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider
administrative, as opposed to legislative, steps. The most
important ones they propose are: '

1. That the AG reverse the NJB decision -- which held that the
rule on accrual of time for suspension purposes applied
retroactively.  As you know, 5 of the 7 BIA judges on the NUB
panel dissented from the majority opinion, and some, federal
courts also have disagreed with NJB. '

I have raised this with DoJ and INS in the past, and have been
told that OLC’s. view is that the advocates’ position is not
defensible. OLC has so advised the AG. O©Of course, the White
House could request that this be reviewed, and could inform DoJ
of its preferred policy outcome, but this is hardly likely to
yield a different result. T

2. That DoJ and INS interpret the cap provision to apply to the
total number of adjustment granted per year, not the number of
suspensions/cancellations of Tremoval. Aliens who are granted
suspension would be placed on a waiting list and permitted to
remain here legally until a number is available for adjustment in
a subsequent fiscal year.

My recollection on this one is that INS/GC thought this was not
the preferred interpretation, albeit a defensible one. At the
same time, DoJ/INS strongly believed-.that adopting that approach
would be viewed on the Hill (i.e., by Smith) as an end-run around
the cap. 1In litigation on this issue, DoJ has opposed the
advocates’ view. ' 3

The WH could ask Justice whether it the advocates’ approach is
defensible and, if it is, could request that it be adopted.
However, without the other fixes that we would like (regarding
NJB and the retroactive application of the hardhsip standards for
ABC class members), this would be of limited value.

3. That DoJ interpret the ABC agreement to guarantee that
suspension claims of class members would be adjudicated under the
old rules. ABC class members would be subject to 7 year, more
lenient standard, regardless of when:they were put in
proceedings.



Record Type: Record

To: Maria Echaveste/WHO/EOP

cc: Jose Cerda |lI/OPD/EOP
Subject: follow up on suspension issue

! wanted to get back to you on the question | raised with you yesterday. On the 4,000 cap, the
Hogan memo argues that the statute could be read to mean that we can grant an unlimited number
of suspensions but can only adjust the status of 4,000 people. Normally, once we suspend
deportation, we allow individuals to adjust to permanent resident status within a short amount of
time. My question was: what is the status of people who are suspended but are not allowed to
adjust for years? Is this better than DED status?

According to Rob Malley, it is preferable to be under "suspension” status since adjustment to
permanent resident status naturally follows, even if we make people wait for years to get it . On
the other hand, DED does not necessarily result in adjustment.

This reaffirms the point you made yesterday that groups will likely prefer the legislative fix of lifting
the cap on suspensions and adjustments to granting DED administratively.
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Outline of Proposed Provisions for Legislation on Central Americans

1997.
— e

Codify rule in N-J-B-, as decided by the Board of Immigration Appeals. Clarify that in
cases where the Attorney Gencral terminates and initiates new procedures undey the
pos-IRIRA rules, tha praviously-issued Order w Show Canse is void and thus, fime
continues 1o run untl the new Notice to Appear is issued.

Provide exception to N-J-B- rule for Salvadorans and Guaremalans in the ABC class and
for Nicaraguans who first entered the United Srares prior 1o April 1, 1990, In such
cases, tbe period of continuous physical presence is deemed to tetminete on April 1,

For suspension of deportation applicants ¢ther than the ABC class members,
Nicaraguans. and asylees described in previous paragraph, the stricter swndard of
exceplionzl and exiremely unusual hardship to a citizen or legally-residens immediate
relavive of the applicanr will apply. This new raquirement will be effective on the dats
of enactmenz of these amendments.

Aggregute limitatdon of 4,000 15 further clarified s apply to decisions 1o suspend/cancel
(and not only to adjustments, thus overtwning adverse court decisions 1o this effecr).
For FY 1997 only, 4,000 limitation applies to decigions @ cancel or suspend made after
April 1, 1997. For fulure yearz, limimton ean be exeeeded by up to 10,000, but for
each sumber over.4,000, 2 visa must be subtracted from the followiag year's allounent
for diversity immigrant visas. . '
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el THE PRESIDENT HAS SEEM
€| eo— THE WHITE HOUSE o7-14-1% .
WASHINGTON Cf.lg'.-.,?-h
July 8, 1997 , Bermer
MEMORANDUM FOR mﬁxésmﬁmh - ﬁmﬁ
FROM: PHIL CAPL . | 2¢ j
vl ) Ru&F

SUBJECT: Central American Migrants Los
Sandy Berger, Maria Echaveste, John Hilley, Bruce Reed and Chuck Ruff recommend in the
attached memo that you approve a course of action to provide relief td Central American

migrants affected by the new immigration law. The strategy includes admxmstrauve action to be
taken by the Attorney General and proposed legislation. Executive action by you would be held

in reserve in case the legislative effort is unsuccessful. Sandy et. al. eek your approval as

soon as possible so as to permit Hill briefings on the legislation to nove forward.

Background. Asyou know, the immigration law severely restricts the government’s ability to
suspend deportation for alicns who have resided in the U.S. for considerable periods of time.

This greatly affects Central Americans who entered here in the 1980s.: Two groups are most at
risk who had been authorized to stay: 1)_roughly 40,000 Nicar; who the Reagan
Administration protested from deportation while DOJ reviewed their gsylum applications — the
pmm) roughly 190,000 Salvadorans and 50,000 Guatemalans who were
protected from deportation under & court seftlement. Under the old rulcs, roughly 120,000 in
these groups qualified for suspension. Under the new rules, only a fraction will be eligible.

Course of action. . Any long-term solution to the problem will requirg Jegislation, but there are
some administrative actions we can take now. Administrative: the Attorney General will: (i)
announce temporary steps to ensure that any migrant who would haveiqualified for suspension
under the old rules would not be deported; (ii) announce her review of the “stop-time™ decision
by the Board of Immigration Appeals — a provision in the new law szid that time spent in
deportation proceedings did not count towards the residency requirement and the Board ruled
that the provision applied retroactively. The AG’s review of the decision will be applauded.
Legislation: Our proposal, which will very likely receive bipartisan sypport, will restore
qualified migrants to the status they had before the new law. Executive action (to be held in
reserve): you have available to you a presidential grant of deferred enforced departure (DED).
DED would protect qualified migrants from deportation, but it is onlyia temporary solution (18
months) and does not offer naturalization or permanent resident statug and could be revoked by a
future President. In 1993, you used DED for a portion of the Salvadotans, in the hope that many
would eventually qualify for a change in status, but the new law changed the landscape.

Your advisors recommend that you authorize the administrative stepsiand legislative effort, but
" hold DED in reserve to see if the legislation moves by the August recess. DED will be mentioned
pKivately to some Members. Rahm concurs with the recommended course of action.

- Agree Disagree Discuss
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ACTION

MEMORANDUM FOR THE PRESIDENT

THROUGH : THE ‘EXECUTIVE" CLERK'
FROM ! SAMUEL" BERGER
BRUCE REED
JOHN BILLEY
SUBJECT: - Legislative Options on Immigration Law
Purpose

To adopt a legislative strategy to address some of the harshest
provisions of the immigration law.

Background

The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA): severely restricts the availability of
suspension of deportation in three ways:

(1) 1t extends the length of time immigrants must have resided in
the U.S. to be eligible for suspension from seven to ten vyears

- and requires a greater showing of hardship. These rules apply to
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,000 annual cap on the total number of suspensions
that can be granted, regardless of the number of individuals
found eligikle for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency
prong before being placed in removal proceedings. (Prior to the
IIRIRA, time would accrue throughout the course of proceedings.)
This “stop-time” rule applies retroactively to individuals who
were placed in proceedings prior to April 1, 1997.

The combination cf these changes will dramatically reduce the
number of immigrants currently in the U.S. who will be eligible
for suspension. During your trip to Central American, you stated
that you would work with Congress to seek to alleviate the
harshest consequences of the law.

cc: Vice President
Chief of Staff
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Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all
nationalities, its consequences will be most acutely felt by the
large number of Central Americans who entered the U.S. illegally
in the mid/late 1980s in response to civil war and large-scale
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportaticn proceedings. The Reagan Administration protected
most of them from deportation during the pendency of a special
DoJ review of their asylum applications. That program ended in
June 19385 and the last available form of relief for Nicaraguans
is to apply for suspension of deportation. Because of the way
their cases were handled, Nicaraguans will be most severely
affected by the retroactive application of the “stop-time” rule.

Guatemalans and :Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in
1981, salvadoran and Guatemalan asylum-seekers who came to the
U.5, in the 1980s were protected from deportation until their
asylum claims could be decided under special adjudication
procedures. Congress and the Executive branch also ‘protected
Salvadorans from deportation through various programs that
expired in 1994, The ABC class is comprised of roughly 190,000
Salvadorans and 50,000 Guatemalans. '

Because INS only fully put in place its special asylum procedures
on April 7, 1997, and because ABC members did not press for rapid
asylum hearings (believing that they were accruing time for
purposes of suspension), a vast majority of them still have
pending asylum applications and have yet to seek suspension of
deportation. As a result, and barring a legislative change, they
will be subject to the IIRIRA’s stricter rules.

In short, absent legislative fixes, approximately 280,000 Central
Americans may eventually be subject to deportation. This could
lead to serious disruptions to families in the U.S. and threaten
- the stability of Central American nations that rely heavily on
remittances from immigrants and whose labor markets could not
absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the
feeling that suspension was granted too generously -- by 1996,
immigration judges were granting it to roughly 73% of applicants.
In addition, some in Congress wanted to eliminate the possibility
of an amnesty-like program for Central Americans. At the Same
time, it is likely that many Members were not aware of the full
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impact of these changes, particularly on long-standing de facto
residents such as the ABC members. : ’

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 19,000 to 38,000 individuals who
would be granted suspension absent the cap. However, it would
not address the.core concerns of the immigrant community or of
Central American governments because it would not assist about
215,000 ABC members not in proceedings as of April 1 (and
therefore affected by the cap and the new suspension rules), nor
would it help the 40,000 Nicaraguans affected by retroactive
application of the “stop-time” rule. This is the most modest
option which DoJ already is discussing with Members of Congress.
In the meantime, DoJ has put a hold until September 30 on
depcrtations of people who would have qualified but for the cap.

Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and
Reverse Retroactive Application of the “Stop-Time” Rule.

This option would benefit between 38,000 and 76,000 individuals -
- essentially those helped by option 1 plus Nicaraguans affected
by retrocactive application of the “stop-time” rule. It could be
Justified as a fair transitional measure as the Administration
moves toward full implementation of the law. However, it would
be criticized from both sides: it would not help approximately
215,000 ABC class members not in proceedings as of April 1, and
is likely to be strongly opposed by the principal congressional
backers of the IIRIRA. Babsent high-level White House efforts,
proposing this could undermine our chances on option 1.

Option 3: Lift Cap for ABC Members and Individuals in Proceedings
Prior to April 1: Reverse Retroactive Application of the “Stop-
Time” Rule for Cases in Proceedings Prior to April 1; and Apply
pre-April 1 Suspension Standards tc ABC Members.

This is the broadest option and is expected to benefit roughly

115,000 individuals -- those covered by option 2 plus ABC members
who would have qualified had there been no change in the law.
This is the only option that addresses the bulk of the Central
Americans’ and immigrant community’s concerns. Special treatment
of ABC class members can be justified by their unique.
circumstances, which includes their long presence in the U.S.
under temporary legal status and the fact that their asylum cases
were delayed while INS put in place special asylum procedures --
as a result of which they are being barred from suspension
because of legislation passed 6 years after the settlement
agreement with DoJ. The Administration also could point cut that
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these are transitional measures, and that full implementation of
the immigration law will soon follow..

However, this option is likely to generate strong opposition from
Members of Congress who will liken it to an amnesty and question
the Administration’s resolve to seriously enforce the immigration
law. Moreover, it might be criticized for singling out for
special treatment Salvadorans and Guatemalans. Absent high-level
White House intervention along the lines of the final days of
debate on the 1996 bill, even proposing this option could
jeopardize the chances of options 1 or 2.

Related Issues

Two additional issues need to be resolved based on your decision
on the foregoing options:

Issue #1: Whether to temporarily stop .deporting individuals who
would qualify for suspension under the option you select.

This would avecid the depcrtation of immigrants who may otherwise
qualify were we to reach agreement with Congress. At the same
time, the hold would not prejudge the outcome of our negotiations
with Congress as deportations could resume if and when necessary.
However, this will be criticized by some Members of Congress.

Issue #2: Whether to agree, in negotiations with the Congress, to
offset any increase in the number of suspension grants with a
reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might
condition their agreement on an offset. With roughly 900,000
legal immigrants:admitted per year, even the.most gerierous option
(#3) would entail reducing that number by only slightly over 10%
or, if spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the
Administration’s principle of favoring legal immigrants over
those without legal status. In addition, several Members --
including Senator Abraham -~ strongly oppose an offset, which
they fear might re-open debate on other legal immigration issues.

RECOMMENDATION




MEMORANDUM
May 22, 1997
OPTIONS.FOR AVOIDING MASS REPATRIATION AND DEPORTATION OF CENTRAL
AMERICANS AND MINIMIZING HARDSHIPS TO ABC CLASS MEMBERS

This memorandum addresses issues specific to Salvadoran and Guatemalan nationals who are members
to the class in the lawsuit American Baptist Churches et al v. Thornberg (the ABC class). The
proposed policy solutions may also be relevant to issues concerning other nationalities.

L Background

The INS commenced asylum interviews for the ABC class on April 7, 1997. Sadly, when the litigation
was settled, neither the attorneys. for the ABC class nor the attorneys for the US government
anticipated the severe limitations on relief contained in the 1996 Illegal Immigration Reform and
Immigrant Responsibility Act (“the Act”). :

Prior to the new Act, most class members who were not granted asylum would have a significant
possibility of obtaining residency by a grant of suspension of deportation. Suspension is a remedy that
an Immigration Judge can grant in immigration proceedings and which results in a grant of permanent
residency. To qualify, an applicant must prove: (1) seven years of residency; (2) good moral
character; and (3) that deportation would result in extreme hardship to the applicant or to his US
citizen or permanent resident family members.

The majority of ABC class members not only have seven years in this country but have also established
strong ties to family, friends, and work in the United States. -In sum, thousands in the class expected to
legalize by grants of suspension in immigration court.

The new immigration act eliminates suspension of deportation for all aliens placed in proceedings on or
after April 1, 1997. Instead of suspension, the Act creates a new remedy called "cancellation of
removal." Like suspension, it empowers an immigration judge to grant permanent residency. But its
requirements are nearly impossible to meet. These requirements include: (1) ten years of residency;
(2) good moral character; and (3) that a US citizen or lawful permanent resident parent, spouse or
child of the applicant will suffer extreme and exceptional hardship. The hardship to the applicant is no
longer relevant!

Many ABC class members are members of families where the entire family applied for asylum. Thus,
in many cases no member of the family can meet the requirement of having a legalized family member.
Furthermore, g significant number of applicants are young adults orphaned or abandoned in the war.
These young adults, regardless of their achievements here and the traumas they have overcome, cannot
qualify for relief since they have no citizen or permanent resident qualifying family members. Finally,
many ABC applicants entered the United States between 1988 and 1990, and thus will not have ten
year's residence when their cases enter the court.



The new Act contains other restrictions as well. The first concerns limitations on accruing years of
residency to qualify for suspension or cancellation of removal. The new Act provides in Section

309(c)(5) that an applicant stops accruing the requisite seven or ten years when the-applicant is served —~ -~

with a Notice to Appear, the document which commences immigration proceedings and which replaces
the former Order to Show Cause ("OSC").

When the INS denies asylum to an ABC class member, the INS will then serve the applicant with a
Notice to Appear, which charges deportability and notifies the applicant of a court date. However, a
substantial percentage of ABC class members were previously in immigration proceedings and have
old OSCs. These individuals will almost certainly be ineligible for suspension or cancellation because
under the Board of Immigration Appeal's NIB decision, their old OSC could stop them from accruing
the requisite time in this country. For instance, an individual who entered this country in 1983 seeking
asylum and who was denied asylum (wrongly) that year by the INS will have an OSC dated 1983. If
this individual is now denied asylum at his ABC interview and placed in deportation proceedings, then,
instead of being credited for 14 years of residency, the NJB decision would credit only the years he
lived here up to 1983.

About twenty-five percent of ABC class members were already in proceedings and thus have old OSCs -
issued before the accrual of seven years. These individuals could all be deemed ineligible for relief. In
addition, nearly all Salvadoran ABC class members had OSCs issued to them in 1992, as a condition of
obtaining Temporary Protective Status. Thus, a huge percentage of the class with old OSCs would be
barred from applying for suspension or cancellation. ' '

Finally, the new Act contains a provision that the INS contends limits grants of suspension or
cancellation of removal to 4,000 per fiscal year. In February 1997, the chief immigration judge ordered
all immigration judges to stop granting suspension because the 4,000 limit was nearly reached. The
language in the Act does not make clear what happens to other suspension/cancellation applicants once
the 4,000 limit is reached. Advocates for immigrants hope that the INS will decide that once the limit
is reached, the judges can still grant suspension with the understanding that the grant recipient must
wait to adjust status until there are sufficient numbers available in a subsequent fiscal year.- The INS
could enact regulations specifying that an alien granted suspension in one fiscal year be granted
temporary legal status and placed on a waiting list for adjustment whenever a visa number is available.
That approach is entirely consistent with the wording of the statue.

IL SUGGESTED ADMINISTRATIVE STRATEGIES TO PROTECT THE ABC CLASS

A. Halt ABC Asylum Interviews. |

There should be an immediate halt to ABC asylum interviews while the Administration considers its
options. Interviews began in early April and are continuing. The scheduling of interviews is causing
confusion and fear, resulting in individuals failing to appear if they do not receive or do not understand
the interview notices, and foreclosing the Administration from changing the procedures or standards
governing the asylum interview process. There is no bar to deferring ABC interviews while the
Administration and Congress consider various options.



B. Grant TPS Status.

Salvadorans and Guatemalans in the US should be given TPS under INA § 244 (or some similar status
that provides them with employment authorization and prohibits their deportation) while the
Administration considers a longer term solution.

C. Interpret the ABC Agreement to Guarantee Class Members the Right to Seek
Suspension of Deportation in Immigration Court.

1. The INS can and should interpret the ABC agreement to guarantee class members the right to
seek suspension without regard to the recent changes in the law. ABC class members should be
allowed to apply for suspension under the standards in effect when the settlement was formally
approved in 1991. In responding to a Petition for Rulemaking submitted by advocates of the class, the
Justice Department reassured class members'in 1996 that they could seek suspension in immigration
court. In reliance on this promise, class members did not file suit in federal court against the INS to
compel it to expedite ABC interviews prior to the effective date of the new Act. In view of this
promise and other equitable factors, ABC class members should not be subject to the provisions
concerning suspension of deportation or cancellation of removal contained in the new Act.

2, The Justice Department should adopt a regulation that allows suspension-of-deportation and
cancellation-of-removal applications to be adjudicated administratively by the INS. Currently, only
immigration Judges can adjudicate suspension applications. As a result, aliens must be placed into
deportation or removal proceedings to apply. That unnecessarily burdens the immigration courts and
delays the process. Cases that can be granted by the INS could be diverted from the courts. The
jurisdiction of the immigration Judges would be preserved for aliens whose cases are denied
administratively or who did not apply to the INS. (This is analogous to the existing procedures
governing asylum applications).

D. The Attorney General Should Resolve Suspension and Cancellation Issues Under the
New Act In a Just Manner Consistent With the President’s Statements.

1. The OSC Issue,

The Attorney General should order that the NJB decision does not apply to ABC class members.
Alternatively, the Attorney General should reverse BIA and find that § 309(c)(5) applies only to
Notices to Appear issued after April 1, 1997, and to Orders To Show Cause issued before April 1,
1997, but not served until after April 1, 1997. This interpretation gives full meaning to all of the terms
of the new Act,

2. The 4,000 Cap.

The INS' interpretation that Section 309(c)(7) imposes a 4,000 per year cap on suspension and
cancellation of removal will be a severe obstacle for ABC class members. Like other provisions of the



new law, it should not be applied retroactively to ABC class members. In addition, the Attorney
General should interpret the statute as imposing only a limit on granting adjustment of status, not on

granting suspension. Aliens who are granted suspension should be placed on a "wait list" and - -

permitted to remain here legally with work authorization until a number is available for adjustment in a
subsequent fiscal year. The Attorney General should also rule that the 4,000 limit does not apply to
cases commenced prior to April 1, 1997.

E. The INS Should Apply Specific Hardship Standards for ABC Class Members Applying
for Suspension.

The INS should adopt standards to implement the eligibility criteria for suspension of deportation
under the pre-1996 law. ABC class members who establish 7 years of residence should be deemed to
satisfy the "extreme hardship" and good moral character requirements for suspension unless they have
- been convicted of disqualifying criminal offenses. The unique circumstances of class members and their
long-standing ties to the United States should cause the Attomney General to issue regulations or
guidelines that class members who otherwise qualify for suspension will satisfy the extreme hardship
test. This will allow expeditious adjudication of suspension claims without unduly burdening the
immigration court.

In the event that ABC class members are required to establish eligibility under the new cancellation of
removal provision of the new Act, the Attorney General should issue regulations or guidelines that the
US citizen or lawful permanent resident family member of an ABC class member will suffer extreme
and exceptional hardship from the class member's removal.

F. The INS Should Adopt a Policy of Following Matter of Chen in Adjudicating ABC Class
Members Asylum Claims.

In Matter of Chen, the Board of Immigration Appeals found that past persecution alone can be
sufficient to establish an asylum claim based on the degree of persecution and humanitarian concerns.
Under Matter of Chen, once an applicant establishes past persecution, a presumption arises that there is
a threat of future persecution. The INS can rebut this presumption by demonstrating a change in
country conditions. The INS should train its officers that the history of the ABC class is a compelling
humanitarian concern that warrants grants of asylum based on past persecution, even when there is no
showing of a current threat of persecution. '

G. Through Regulations, INS Should Institute a Policy Similar to What it Previously
Did Under the Nicaraguan Review Program for Beneficiaries of Approved Visa
Petitions.

1. The pc;licy should be to provide temporary legal status to ABC class members who are the
beneficiaries of approved visa petitions who are waiting for current priority dates. This regulation
would protect Central America from economic and political instability, and help unify families
already in the United States.



2, The INS should adopt a rule or policy that class members’ presence in the US does_not
constitute “unlawful” presence within the meaning of the new 3 & 10 year bars under § 212(a)(9).
Absent such a policy, a class member who is denied asylum may be deemed to have been here
unlawfully for many years and thereby be barred from the US fro three or ten years even if he or
she has developed an independent basis for obtaining legal status.

3. If an ABC member does not become subject to these bars (i.e. if adjustment program not
continued), then he or she should be considered presumptively eligible for the waiver under
extreme hardship. It would be extreme hardship for ABC members to return home for that period
of time given that most fled their countries years and years ago to avoid or flee from actual
persecution. All ties they have are now in this country.

H. The INS Should Adopt a Policy or Rule That It Will Stipulate to Reopen the
Deportation Order of Any Class Member Who Is Eligible for Adjustment of Status.

Many class members are eligible for immigrant visas independent of their ABC status. These
individuals should be allowed to obtain their permanent resident status through “adjustment of
status” without having to leave the US. For those who are subject to deportation orders,
adjustment is possible only if their case is first “reopened.” Such reopening has been needlessly
opposed by the INS.



