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Congietftf^ of t|)t Sniteb 6tateo
ilouA ot SeprMenUitibM 

Ba^bington, SC 2051S

October 15,1997

Hie Honorable WiUiam J- Clinton 
Ptesidem of the United States 
The White House 
Washington. DC 20500

Dear Mr. President:

f»CT20?Hi;24

ImnugEation status.
There are several aspects of this agreement that we find extremely objecdonable because they 
reptesem a rccreai from die efforts of the Congressional Hispanic Caucus to provide just treatment 
for all inimigiants to our nadon. While the legislative langaage i$ not yet available, our 
understanding is (hat the agreement would gnmt amnesty to Nicaraguans who enieied the 
country before December 1,1995. In turn. Salvadorans and Guatemalans who entered the country 
before 1990 would be allowed to pursue peemanent residcacy through suspension of depoitanon 
hearings under the rules in place before die enactment of the 1996 ironugraiioD law, except that 

Judicial review would not be available for these decisions. -The agieement would also co^fy die 
/ Board of Immigtation Appeals' decasion Maner of which would apply the 1996
/ Immigration' law retroactively. Finally, die current employment visa category of ‘Sinskilled 

woricera" would be eliminated entirely.

Picst. we do not support making the Salvadoran and Guatemalaa cases unreviewable by a federal 
coun. The Smith'Diaz-Balaii agreement removes the ability for inunigrants to have judicial review 
of an erroneous decision. This severe^ limits the rights of dtese immigrants to meaningful due 
process in the resolution of their immi^tion status.

Our second concern Is that except for Salvadorans, Nlcaragaans and Guatemalans specifically 
exempted, the agreement codifies the N-J-B- decision and makes it impossihle for others who were 
already in the process of pursuing permanent cesident status through suspeorion of deportation to 
pursue their claims. The Attorney General, as a matter of law and her good judgment vacated the 
N-J-.B decision for tunher review, determining that "[le^laiion] should not be applied 
retroactively in the absence of a clear statutory directive.^' See Landyraf v. UST Film Products. S11 
U.S. 244 (1994). The codification of N^-B- threatens the utinugEation status, and could lead to 
the depotiation. of at least 25.000 immigrants in our nation.

Third, we find it unacceptable that an entire otegoiy of legal immigtaozs is negotiated away as part 
of this deal. The Smilh'Diaz-Balafi agiecmem ties together the potential relief for Central 
Americans with the abolition of the unskilled worker visa category. EUitunarion of this long­
standing visa category will affect approximately lO.OOO imniigtants annually ftoni all over the
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^tmg pafendy for years. The tate of these pending cases is uncetudn tuider the Smith-Diaz-iws ui UJC5C panning cases is uncenain (uider me Smith-Diaz- in should not be pulled out from underneath those who have played by the

Founh, there is simply no rational basis for the disparate treaimeni of these groups of Central 
A^can imndgttots. From the begmning, we urged you. Mr. President, to take action in craftme 
a fiair solunon for the thousands of Central Americans caught in the pipeline when the 1996 
immigration law changed the rules nud-stream. Our goal was to treat evetyone who was already 
in *e proc^ of pursuing legal residency fairly. We applaud you for your leadership in 
fasw^g bi-partisan legislation that would allow these iminigraius to proceed with Uk rules under 
which they scaned.

We suppon and will continue to advocate far the feir and equal treatment of all similarly situated 
migrants. We fmd the agreement of Congressmen Smith and Diaz-Balart to gram amnesty to 
Nic^guans m this country before December 1,199S, to be ajxwiiive development that we should 
build upon. We find it promising that the House Republican Leadership is now suppottiog 
a^esty as a possible solution. However, if amnesty is to be made avauable to Niemago^s it 

/ should also be made available to Guatemalans and Salvadorans. The Guatemalans and 
^ Salvadot^jtod themselves in vmualiy identical circumstances as the Nicaraguans; we strongly

LasUy, we think you would agree Mr. President that we should nor grant favorable treatment to

ebminadon of the un^cd worker category affects 10.000 immigraftK a year aod the codification 
Qf MiicB closes the door on chose left gut of the deal who have pending claims.

We hope to meet with you as soon as possible to discuss this critical situation. Wc appreciate your 
co^nued leaderahip and work on this very important Ls.<ue. We know that your efforts on behalf 
^ Centra A^ri^ i^grancs. including your administiarion's offer to work with Congressman 
piaz-Balan in a bipartisan rnaoner on legLsladon that was drafted by your administtation Ss bwn 
largely responsible for keeping hope alive for Central American immigrants.

Thank you again foe your work. We took forward to your continued support for a final resolution 
dial will help aU Central Americans without causing oiher, additional harm to our nation’s 
unmigranon policy.

Sincerely.

LUIS GUTIERREZ .
Chairman. CHC Imnugration and Quizenship 
Task Force
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note for ELENA KAGAN/LEANNE SHIMABUKURO 

from : ROB MALLEY

Subject: Administrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider 
administrative, as opposed to legislative, steps. The most 
important ones they propose are:

1. That the AG reverse the NJB decision — which held that the 
rule on accrual of time for suspension purposes applied 
retroactively. . As you know, 5 of the 7 BIA judges on the NJB 
panel dissented from the majority opinion, and Some^federal 
courts also have disagreed with NJB.

t

I have raised this with DoJ and INS in the past, and have been 
told that OLC's. view is that the advocates' position is not 
defensible. OLC has so advised the AG, Of course, the White 
House could request that this be reviewed, and could inform DoJ 
of its preferred policy outcome, but this is hardly likely to 
yield a different result.

2. That DoJ and INS interpret the cap provision to apply to the 
total number of adjustment granted per year, not the number of 
suspensions/cancellations of removal. Aliens who are granted 
suspension would be placed on a waiting list and permitted to 
remain here legally until a number is available for adjustment in 
a subsequent fiscal year.

My recollection on this one is that INS/GC thought this was not 
the preferred interpretation, albeit a defensible one. At the 
same time, DoJ/lNS strongly believed that adopting that approach 
would be viewed on the Hill (i.e., by Smith) as an end-run around 
the cap. In litigation on this issue, DoJ has opposed the 
advocates' view.

The WH could ask Justice whether it the advocates' approach is 
defensible and, if it is, could request that it be adopted. 
However, without the other fixes that we would like {regarding 
NJB and the retroactive application of the hardhsip standards for 
ABC class members), this would be of limited value.

3. That DoJ interpret the ABC agreement to guarantee that 
suspension claims of class members would be adjudicated under the 
old rules. ABC class members would be subject to 7 year, more 
lenient standard, regardless of when they were put in 
proceedings.



I have not discussed this with DoJ or INS at all, and therefore 
do not know whether the settlement can be so read. .However, DoJ 
has taken the firm position that the settlement only had to do 
with asylum, not with suspension -- which gives us some clue as 
to where they would come out.
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DISCUSSION MEMORANDUM

Background

The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA) severely restricts the availability of 
suspension of deportation in three ways:

(1) it extends the length of time immigrants must have resided in 
the U.S. to be eligible for suspension from seven to ten years 
and requires a greater showing of hardship. These rules apply to 
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,000 annual cap on the total number of suspensions 
that can be granted, regardless of thb number of individuals 
found eligible for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency 
prong before being placed in removal proceedings. ("Prior to the 
IIRIRA, time would accrue throughout the course of proceedings.) 
This "stop-time" rule applies retroactively to individuals who 
were placed in proceedings prior to April 1, 1997.

The combination:of these changes will dramatically reduce the 
number of immigrants currently in the U.S. who will be eligible 
for suspension. During your trip to Central American, you stated 
that you would worlc with Congress to seek to alleviate the 
harshest consequences of the law.

Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all 
nationalities, its consequences will be most acutely felt by the 
large number of Central Americans who entered the U.S. illegally 
in the mld/late 1980s in response to civil war and large-scale 
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration^protected 
most of them from deportation during the pendency of a special 
DoJ review of their asylum applications. That program ended in 
June 1995 and the last available form of relief for Nicaraguans 
is to apply for suspension of deportation. Because of the way 
their cases were handled, Nicaraguans will be most severely 
affected by the retroactive application of the "stop-time" rule,

Guatemalans and Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in 
1991, Salvadoran and Guatemalan asylum-seekers who came to the 
U.S. in the 1980s were protected from deportation until their

cc: Vice President 
Chief of Staff
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asylum claims could be decided under special adjudication 
procedures. Congress and the Executive branch also protected 
Salvadorans from deportation through various programs that 
expired in 1994, The ABC class is comprised of roughly 190,000 
Salvadorans and 50,000 Guatemalans.

Because INS only fully put in place its special asylum procedures 
on April 7, 1997, and because ABC members did not press for rapid 
asylum hearings (believing that they were accruing time for 
purposes of suspension) , a majority of them' still have pending 
asylum applications and have yet to seek suspension of 
deportation. As a result, and barring a legislative change, they 
will be subject to the IIRIRA's stricter rules. Others were 
placed in proceedings before the accrual of seven years, and 
therefore will be barred by the "stop-time" rule.

In short, aJbsent leg-lslative fixes, approximately 280,000 Central 
Americans may eventually be subject to deportation. This could 
lead to serious disruptions to families in the U.S.-^and threaten 
the stability of Central American nations that rely heavily on 
remittances from immigrants and whose labor markets could not 
absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the 
feeling that suspension was granted too generously. In addition, 
some in Congress wanted to eliminate the possibility of an 
amnesty-like program for Central Americans. At the same time, 
many Members were not aware of the full impact of these changes, 
particularly on long-standing-de facto residents such as the ABC 
members.

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 19,000 to 38,000 individuals who 
would be granted suspension absent the cap. However, it would 
not address the core concerns of the immigrant community or of 
Central American governments because it would not assist about 
215,000 ABC members not in proceedings as of April 1 (and 
therefore affected by the cap and the new suspension rules), nor 
would it help the 40,000 Nicaraguans affected by retroactive 
application of the "stop-time" rule. This is the most modest 
option which DoJ already is discussing with Members of Congress. 
In the meantime, DoJ has put a hold until September 30 on 
deportations of'people who would have qualified but for the cap.



Option 2:: Lift Cap for Cases in Proceedings Prior to April 1 and 
Reverse Retroactive Application of the ^'Stop-Time" Rule.

This option would benefit between 38,000 and 76,000 Individuals - 
- essentially those helped by option 1 plus Nicaraguans and 
others affected by retroactive application of the "stop-time" 
rule. It could be justified as a fair transitional measure as 
the Administration moves toward full implementation of the law. 
However, it would be criticized from both sides: it would not 
help approximately 215,000 ABC class members not in proceedings 
as of April 1, and is likely to be strongly opposed by the 
principal congressional backers of the IIRIRA. Absent high-level 
White House efforts, proposing this could undermine our chances 
on option 1.

r

Option 3: Lift Cap for ABC Members and Individuals in Proceedings 
Prior to April 1; Reverse Retroactive Application of the "Stop- 
Time" Rule for Cases in Proceedings Prior to April 1; and Apply 
pre-April 1 Suspension Standards to ABC Members.

This Is the broadest option and is expected to benefit roughly 

119,000 Individuals — those covered by option 2 plus ABC members 
who would have qualified had there been no change in the law.
This is the only option that addresses the bulk of the Central 
Americans' and immigrant community's concerns. ,Spepial treatment 
of ABC class members can be justified by their unique 
circumstances, which includes their long presence in the U.S. 
under temporary legal status and the fact that their asylum cases 
were delayed while INS put in place special asylum procedures — 
as a result of which they are being barred from suspension 
because of legislation passed 6 years after the settlement 
agreement with DoJ. The Administration also could point out that 
these are transitional measures, and that full implementation of 
the immigration law will soon follow.

However, this option is likely to generate strong opposition from 
Members of Congress who will liken it to an amnesty and question 
the Administration's resolve to seriously enforce the immigration 
law. Moreover,:it might be criticized for singling out for 
special treatment Salvadorans and Guatemalans. Absent high-level 
White House intervention along the lines of the final days of 
debate on the 1996 bill, even proposing this option could 
jeopardize the chances of options 1 or 2.

Related Issues

Two additional issues need to be resolved based on your decision 
on the foregoing options:



U0/£0/Oi ri\i 1^.44 TAA -*00 5JJ.-1U

Issue #1.: Whether to temporarily stop deporting individuals who 
would qualify for suspension under the option you select.

This would avoid the deportation of immigrants who may otherwise 
qualify were we to reach agreement with Congress. At the same 
time, the hold would not prejudge the outcome of our negotiations 
with Congress as deportations could resume if and when necessary.

Issue #2: Whether to agree, in negotiations with the Congress, to 
offset any increase in the number of suspension grants with a 
reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might 
condition their agreement on an offset. With roughly 900,000 
legal immigrants admitted per year, even the most generous option 
(#3) would entail reducing that numbe’r by only slightly over 10% 
or, if spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the 
Administration's principle of favoring legal immigrants over 
those without legal status. In addition, several Members -- 
including Senator Abraham — strongly oppose an offset, which 
they fear might re-open debate on other legal immigration issues.

Administrative Options

Immigration advocates are pressing us to take administrative 
steps instead of/in addition to legislative ones.

Step #1: Temporarily Halt ABC Asylum .Interviews

Pursuant to the settlement, INS began conducting new asylum 
interviews of ABC members in April 1997. Interviews are 
resulting in large numbers of denials and placement of aliens in 
deportation proceedings — thereby cutting off the accrual of 
time for suspension/cancellation purposes. Advocates seek an 
immediate, temporary halt to interviews as the Administration 
considers its options, arguing that the INS waited 6 years to 
schedule the interviews, only to hold them when they will cause 
most harm to the aliens as a result of the new "stop time" rule. 
However, a halt will be viewed by some Members as inconsistent 
with INS' commitment to move forward with interviews.

Step #2: Re-interpret the Cap Provision

Advocates argue that the IIRIRA can reasonably be read to impose 
a 4,000 cap on the number of adjustments of status granted 
annually, not on the number of suspensions. They ask that aliens 
granted suspension be placed on a wait list and permitted to 
remain in the U.S. legally until a number is available for
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adjustment of status in a subsequent fiscal year. While this 
arguably is a defensible interpretation of the law,, it risks 
being viewed by some Members as an end-run around the cap.

Step #3; Reverse the .decision applying the stop-time rule 
retroactively ^

Advocates are urging the Attorney General to reverse the Board of 
Immigration Appeals decision (known as NJB) holding that the 
stop-time rule applies retroactively. They argue that NJB was a 
7-5 split decision by the Board and that a reversal would be 
legally justified. However, OLC has feviewed this issue and does 
not believe the advocates' interpretation is defensible.
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Reply To:

Randy K. Jones 
President 
San Diego. CA

Beveriy McQueaty Smith 
President-Eject 
Huntington, NY

Harold D. Pope 
Vice President 
Detroit, Ml

Patricia M. Rosier 
Vice President 
Washington, DC

Ray L. Shackelford 
Vice President 
Houston, TX

Sharon E. Strickland 
Vice President 

Chicago, IL

Andrea Pair Bryant 
Secretary 
Austin, TX

Joseph H. Hairston 
Treasurer 
Washington, DC

Rodney C. Moore 
Cenerai Counsei 
San Jose, CA

Robie A. Beatty 
Parliamentarian 
Washington, DC

John Crump 
Executive Director 
Washington, DC

March 31, 1998

VIA FACSIMILE (2021456-2883 AND REGULAR MATT.

President William Jefferson Clinton 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 ^

Dear President Clinton:

I write to you on behalf of the National Bar 
Association, the nation's oldest and largest 
association of African American lawyers and judges, to 
urge_you to support lepislation.,...namelv S. 1504 and

The enactment of S. 1504 and H.R. 3033 are in the 
national interest and consistent with American 
traditions of equitable treatment and protection of 
the persecuted and oppressed. The Haitians refugees 
protected by S.1504 and H.R. 3033 are already in the 
United States, and many were admitted after the INS 
determined that they had demonstrated credible fear of 
persecution. These temporarily-protected Haitians are 
now in a legal limbo, similar to that in which Central 
Americans and others found themselves prior to passage 
of the NACARA last year. These.bills would provide 
similar relief to that already provided for 
Nicaraguans and Cubans.

The number of Haitians who would benefit from this 
legislation, according to INS estimates, is fewer than 
40,000--a much smaller number than the number of 
Nicaraguans and Cubans who were granted relief under 
NACARA.

A?h - 7 ;cc:':

National bar association, i225 i ith street, n.w,, Washington, dc 20001-4217,202-842-3900 fax 202-289-6170
7JRD annual CONVENTION « JUL Y25-AUCUST >, 1998 e MEMPHIS, TENNESSEE



04/21/98 TUE 10:40 FAX 202 456 5426 PLM @003

Letter to President Clinton 
Page 2

There is a significant precedent for providing to 
Haitians the relief which S. 1504 and H.R. 3033 
accord. Congress enacted similar legislation in 1957 
for Hungarians; in 1966 for Cubans; in 1977 for 
Indochinese; in 1992 for Chinese students; in 1996 for 
Poles and Hungarians; and in 1997 for Nicaraguans and 
Cubans.

The limited number of Haitians protected under S. 1504 
and H.R. 3033 have contributed greatly to the 
communities in the United States in which they now 
live. . Many have married, had children who are u.S. 
citizens, started .businesses and served in the 
military. In Miami, New York, Boston, Chicago, and 
many other areas where Haitians reside, state and 
local officials from both parties support the 
enactment of S. 1504 and H.R. 3033.

The National Bar Association urges you to support and 
fight for the passage of both bills. We thank you in 
advance for your continued commitment to equality for
all.

Sincerely

Randy K. Jtnrb^
President
National Bar Association
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C.N.C.

Cuban American National Council, Inc.

C
March 23, 1998

President of the United States 
llie White House 
1600 Pennsylvania Ave. 
Washington, D.C.20500

Dear President Bill Clinton:

The enactment oLS. 1504 and H.R. 3033 is in the national interest and consistent with 
American fraflition?; of equitable treatment and protec^on of the persecuted and oppressed^ The 
Haitian refugees protected by S. 1504 and H.R. 3^3”are already in the United States, and 

many were admitted after the-IMS-determine that tliey had demonstrated credible fear of 
£erse£utiQDL^These temporarily-protected Haitians are now in a legal limbo, similar to that in 
which Central Americans and others found themselves in prior to passage of the NACARA last 
year. These bills would provide similar relief to that already provided for Nicaraguans and 
Cubans.

The number of Haitians who will benefit from this legislation, according to INS estimates, is 
fewer tlian 40,000—a much smaller number than the number of Nicaraguans and Cubans who 
were granted relief under NACARA.

There is significant precedent for providing to Haitians tlie relief which S. 1504 and H.R. 3033 
accord. Congress enacted similar legislation in 1957 for Hungarians, in 1966 for Cubans; and 
in 1977 for Indochinese; in 1992 for Chinese smdents; in 1996 for Poles and Hungarians; and 
in 1997 for Nicaraguans and Cubans.

3 \

1223 S.W. 4th Street, Miami, Florida 33135-2407 ^
Tel: (305) 642-3484 Fax: (305) 642-7463 http://www.cnc.org
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he limited number of Haitians protected under S. 1504 and H R k 
greatly to the communities in the United States in whirh r contributed
had children who are U.S citizens started ^ ^ married,

-New rorkrBdstbh: I"
officials from both panics support the coactment'oTriJMT^H'inoS'.’^''

&? au"' we thank you in advance for

Sincerely,

Guarione M. Diaz 
President

GMD:le

ciBCIinton-Haitians
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the white house
WASHINGTON
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Central Americans Legislation 
November 19, 1997

Q:

A:

What is the Administration’s view of the immigration legislation that addresses the 
situation of Central Americans?

The Administration is pleased that the Congress has acted on the President’s 
initiative to ameliorate the harsh impact of the new immigration law as it relates to 
Central Americans. This makes good on the President’s pledge when he went to 
Central America last spring. As the President made dear during that trip, the 
United States has a particular obligation to help these people not only because 
they have now established deep roots in our communitiesbut also because sending 
them home at this time would very likely disrupt the important progress these 
countries have made towards peace, democracy, and economic reform.

Nevertheless, we are concerned about several aspects of the bill passed by Congress:
r Ccvtrix oM

First, we believe it^appropriately prcmdes different treatment for similarly 
situated persons^. Central Americans Jwto-came to the United States because of 

__persecution on^crvil strife warjn their countries and have established substantial ties 
liei^hould be^eated siittilarly. However, we believe that these differences can be 

f minimized in the implementation process. The President has asked the Attorney 
/ General to consider the ameliorative purposes of the legislation and the history and J 
I circumstances of the people covered by ft iWthat process. ^

Second, we are concerned that it fails to address the situation of Haitians , many of 
whom the Bush Administration brought to this country after the overthrow of 
President Aristide in 1991. Like persons from Central America, these persons were 
fleeing persecution and civil strife and have developed substantial ties to the U.S. 
We will pursue a legislative solution for these people in the next session of Congress.

Third, Congress should not have continued to permit the application of new, 
harsher immigration rules to other persons with pending cases. Changing the rules 
in the middle of the game is unfair, unnecessary, and contrary to our values. We 
intend to revisit this issue as at the earliest opportunity.



Signing Statement on "Victims of Communism Relief Act'

I am pleased that this bill includes legislation that responds 

to my initiative, following my recent trip to Central America, 

to address the circumstances of Central Americans and others who

were treated unfairly by last year's immigration bill. These 

provisions take account of the compelling reasons that caused 

these individuals to seek refuge in the United States, the 

important ties they have established here, and the fragile and 

difficult conditions that exist in their home countries.

^ \?^^Nevertheless, I am concerned about several aspects of this

legislation. First, I believe that it treats similarly situated

.people differently. wrong. The violence and oppression

that caused most of these people to seek the protection of the J

United States did not discriminate; nor should the relief that

the Attorney Generalwe offer to them. ^ I -am

aftd Departmont of appropri.a.te adminisbr-a-t-i^ve—- ,

ensuring, to the extent possible,—th^t-_

•individuals covered by thi-o- logi-aXabion ceceive the same fa-ir

I am also d-irccting—rj,^ni^-ronq ppn s j dera-t-4-^f their claims^ 
oSo(f\^ At Ue/'-Va^n Co\r^-^j2_X Wq

•4^0 7\-|--|-nrnpy Conora 1 _aoH my aHmi n i qt r t i nri to addr-p-.s.s

pppr i f-i r-a 1 1 y f-hp q i iif Hail Imm.*-;,—who are liUt cuVeJtH^d Isy

ihia-d7tlrl. Mest^ Haitians were a4&e-forced to flee their countr

^ i a na cl> •'X

I^ iG-.

C or^^'
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because of persecution and civil strife and they deserve the

same treatment that this legislation makes possible for other

groups. We will seek passage of legislation providing relief to

aitiansylyin the next session of Congress

ieg-ision to continue to permit the

rgtroacLive applicatior^f certain provisions the new

immigration lawj Such an approach is irmdrently unfair and un-

American and we intend to revisit i



TO BE INSERTED IN DC APPROPRIATIONS SIGNING STATEMENT

During my trip to Central America in May, I pledged to address 
the circumstances of Central Americans who were treated unfairly 
by last year's immigration bill. In July, I transmitted to the 
Congress a legislative proposal that offered relief to these 
people. I am very pleased that this bill includes provisions 
that do just that.

Most Cent£al^^afi£j-ca2i5_fcL 
e^use oTI^he civil 

that region for many years

sought refuge in the United States did 
and human rights abuses that plagued 
As I noted during my trip, I believe 

a particular obligation to help theseUnited States has
ot only because they and their families have now 

established deep roots in our coicimunities^^^but also because 
sending them home at this time would veryriTcely disrupt the 
important progress these countries have made towards peace, 
democracy, and economic reform.

Nevertheless, I am concerned about several aspects of this 
legislation as passed by the Congress. First, I am troubled by 
the fact that it treats similarly situated people differently.

/ The Central Americans covered by this bill fled similar violence 
and persecution; they have established similarly strong 
connections to the United States; and their home countries are 
all fledgling democracies in need of our assistance. The relief / 
made available to these people should^^tie consistent as

0^\

I believe, however, that the differences in relief offered by the 
legislation can be minimized. I am asking the Attorney General 

( to consider the history and circumstances of the people covered 
by this legislation and its ameliorative purposes in implementing 
its provisions.

I am also concerned about the plight of certain Haitians who are 
not covered by this legislation. Many Haitians were also forced 
to flee their country because of persecution and civil strife and 

y they deserve the same treatment that this legislation makes
possible for other groups. We will seek passage of legislation 
providing relief to these Haitians early in the next session of 
Congress, and take appropriate administrative action while we 
pursue this solution. ~ ^

Finally, I believe that Congress should not have continued to 
permit the application of new, harsher immigration rules to other 
persons with pending cases. Changing the rules in the middle of 
the game is unfair, unnecessaryg^nd contrary to our values'^ We 
intend to revisit this issue at the earliest opportunityt
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the white house
WAS-HINGTON

Facsimile from Diane Ikemiyashiro 
Office of Presidential Letters and Messages

Voice; (202) 456-5519 FAX; (202) 456-5426

Humber of Pages (including cover); ^

Date: 17^ “ /

Time; ^

To A7 ^
Voice; _________

[ ] incoming letter(s) from;

[ ] for your review

[ ] per my e-mail or voice-mail message to you 

[ ] per your request

Additional comments:

0^
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pneSIDENT EMERITUS
rv4 UT rk^iMnrTuri

Via Fax 202-456-6212 & U.S. Mail

Nov 6, 1997

The Honorable William Clinton 
President of the United States 
The White House
1600 Pennsylvania Avenue...........
Washington, D.C. 20500

Dear President Clinton:

I have been following the ABC issue and of this date and time it appears a 
consensus is developing in Congress to grant immediate citizenship to Nicaraguans 
covered by the Bill and requiring Salvadorans and Guatemalans to begin the 
process of applying for permanent residence!

I believe this republican “solution” to give preference to some immigrants 
while delaying the process for others is politically motivated, patently unfair, and 
ideologically driven. This issue provides this country with an opportunity to 
organize with immigrant workers and community allies on a concrete proposal 
which improves the lives of immigrant workers. It also provides an opportunity to 
close a regretful chapter of military solutions which do not work and to begin a 

process of healing.

I would like to reaues^our involvement to msu^equity. for all immigrants 
from Central America. This country was founded on principles of equity and 
laiJneM. Let’s continue to apply those founding principles to this important issue!

Sincerely,

Walter L. Johnson 
Secretary-Treasurer

opeiu#3aflcio(l 1) WOV / 0

UNITY IS STRENGTH!
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JOSE MEDINA

President William J. Clinton 
The Wliile House 
Washington, DC 20500

Re: ABC Case and Equal Treatment of Immigrants

Dear President Clinton;

1 am writinsz to ask for your timely intervention in support^f the 1^8,000 Hmtimis, A 
260.000 SalvadoranTand Guatemal^s' smiggling to m^e their personal residence in this

count

Since the U.S. is actively participating in the post-war reconstruction of the countries of 
El Salvador and Guatemala, it makes sense to offer these individuals the hope of asylum. 
Especially, since many of them have U.S. citizen children or have businesses and other 

ties to this country.

On Monday, November 17, 1997, tlie San Francisco Board of Supervisors will vote on a 
resolution asking you to issue an executive order to streamline the process under which 
Salvadoran, Guatemalan, and Haitian refugees apply for suspension of deportation. As 
the author of that resolution, I hope that your intervention might lead to an adjustment of 

their status to permanent residence.

In the San Francisco Bay Area, there are approximately 30,000 persons who fall under 
lh.e.AB.C_.Class-. Please intervene to enhance the “Victims of Communism Relief Act" 
p^sed bf thTu'.S. Senaie_9n November 10, 1997 to offer an asylum policy of equal 
treatment tp^i inunigrants.

Sincerely,

IM/im

MGN/
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CARDINAL’S RESIDENCE
2101 COMMONWEALTH AVENUE 

BRIGHTON, MASSACHUSETTS 02135

£17-782-2544

817-782-8358,

1^002

October 31,1997

The Honorable Williaiii Jefferson Clinton 
Piesid^t of the United States of America 
The White House 
Washington, D.C, 20500

Deal- Ml'. Piesident;

Tire puipose of this letter is to urge you to prevent the deportation of more than 300,000 Central 
American nationals who fled to the U.S. in the_1980s in the face of persecutipjtund violencem.thek _ 

niomelma'sr^Md‘these'd^brtaiabns bccui^^ t^^^ a disas&ous impact on not only these
TO0j50tr^vidiials but also on then femily members, many of whom are citizens or I,awflil Permanent 
Residents of the United States. There could be as many as a million people living in this country who 
would face the sev ere hardship of separation from theii' femilies and/or forced return to countries they 
do not know or consider their home. The overwhelming majority are Catholic who are heavily 
concentrated in the states of California, New York, Florida, Washington D.C., Massachusetts and 

Texas.

Specifically, I write today to ask you to intervene in discussions underway on Capitol Hill regarding 
relief for Central American and Caribbean refugees: certain nationals of Guatemala, El Salvador, 
Nicaragua and Haiti, These are people who have lived in the United States for many years. Most have 
been given, some form of immigration status and authotization to work here. The Immigratiou and 
Naturalization Service, however, has not yet acted on the majority oftheir claims for relief. In the 
inteiveuing years, these immigrants have built lives here even while then legal status and lives have 
been clouded by uncertainty. I luge you to intervene now so we can obtain a solution that is fair to all 
similarly situated refugees and does not require the enactment of unacceptable provisions that would 

harm other groups of iim.Trigrants and refugees.

Tt is my undeistandhig that a number of members of Congress have reached agreement on a proposed 
legislative solution that would address some of the concerns of some of the affected groups. The 
cTdsteuce of this con^romise is a step in the light dfi-ection. It represents a bipaitisan recognition that 
Central Ameiican refugees in danger of deportation have bufll enormous equities here and deserve to 
have their cases adjudicated in a manner that is fair and just,
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Letter to The Honorable WiUiam Jefferson Clinton 
October 31, 1997 
Page 2

While we await specific legislative language, I understand that this agreement would provide 
Nicaraguans with an opportunity for lawful permanent readency. Guatemalans and Salvadorans would 
be abl e to apply for suspension of deportation roughly under the rules that applied to them prior to 
1996. Althou^i T am very pleased that Congress and the Executive branch have entered into 

discussions to endeavor to resolve this injustice, I am troubled by a number of other aqieas of the 
repoited agi eement. For instance, nationals ffom other nations -- including Haiti -- would have a much 
more difficult time applying for relief ffom deportation, and this would happen retroactively. Also, tlie 
number of irnraigrahts who may benefit ffom "diversity” and "low skilled worker" visas each year 
would be reduced.

The Catholic Chui'ch in the U. S. has a long tradition of standing in solidarity with immigrants. Tins is 
our history. 1 am most grateful to those who seek to provide relief for Salvadoran, Guatemalan and 
Nicaraguan refugees here in our midst, I am concerned, however, by several aspects of the proposed 
legislation. First, the proposed legislation wouldjint^extend the same relief to similarly situated 
refugees such as those who fled the tunnoil ^Hahi^econd, the proposed legislation would 
retroactively change the rules for nationals ohlhotfiCT countries, making it impossible for many of them 

to obtain relief ffom deportation. Third, the proposed legislation would reduce the number of 
immigiation visas hr order to provide relief to a refiigee-like population, an action that would bann 
many who have been waiting in line for visas and would create a dangerous precedent for the future 
ti eatmeni of refugee populations. I urge you to intervene with the interested paities in the House and 
the Senate to coirect these inequities so that meaningful relief for Central American refugees and 

similarly situated populations can become enacted into law.

Asking God to bless you, I am

Sincerely yours in Christ,

Archbishop of Boston
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Seen as Unfair to Some
■ ImmlgratiOfi: GOP proposal to recognize ’victims of 
communism’ could create political heirarchy, critics say.

ByJODIWILCX)RBN
TIMES FTAFFWKTnK

WASHINGTON—Republican 
congressional leaders have taken 
legislation intended to provide 
rdlef to Central American refugees 
and rewritten it to favor "vjctlma of 
communism," ai^rlng some Dem* 
ocrata and.immi^ant advocates.
The new proposal would allow 

thousands of immigrants from var­
ious countries to stave off deporta­
tion without meeting strict 
guidelines passed last year, but 
critics say that It would create an unfair hi^archy tinged with poli­
ties In favoring certain ethnic 
groups. . .

At the top of the heap would be 
refugees from' Nicaragua who fled 
when the United States was back­
ing a brutal war against the leftist 
S^dinista regime. The new pro­
posal would grant ponaanent resi­
dency to any Nicaraguan who 
entered the United States before 
December 1895 and who applies for 
residency by 2000.

Without providing similar 
amnesty, the dssl would allow 
Immigrants from. Guatemala, Sal­
vador, thofonner Soviet Union and 
Eastern Europea to apply for a 
suqienslon of deportation if they 
have been'in the country for seven 
years—rather than 10—and can 
prove that leaving would be an 
"extreme hardship.''

Mease see REFUGEES, A4

REFUGEES: 

Relief Plan
CentliiiiedfremAl

Refugees from Haltf^d other 
country are not .included in the 
deal, which would lilw sl^ in half 
the number of visas available to 
low'skilled workers, to 5,000 per 
year.

Critics plan to object loudly this 
week with a series of protests, news 
conferences and lobbying aimed at 
the White House.

"We shouldn’t have to hurt some 
immigrants to help others, or rob 
Peter to psy Paul.” said Frank 
Sharry of the Nattonid Immigration 
Forum. "We don't object if the 
congressional leadership wants to 
give more he^ to mote immigrants. 
But it doesn't have to be done in a 
way that saeriRoes fairness at the 
altar of political expediency.”

Xavier Becerra (D*Los 
), chairman of the Con-

Rep. :
Angeles
msslonal Hispanic Caucus, said 
Sunday that he would ylgorously 
oppose the legislation because the 
benefits for about 500,000 Ooate- 
mslans and Salvadorans—most of
whom live in Southern California_
would be different than tlioM for 
about 50,000 Nicaraguans concen­
trated in South Florida.

"It's parkmg, it's pork-barreling 
on immigration—which constitu­
encies will help you the most," 
Becerra said. "If you're going to 
provide relief for those in one situ­
ation and someone else is simUorly 
situated, provide the same relief. 
That's basic fairness.”

rphe legislation, which was re- 1 dubbed the "Victima of 
Communism Relief Act” alter a 
meeting of Republicans last week, 
will probably be . attached to a 
pending appropriations bill this 
week. Both houses must still vote 
on it

This is the latest version of a 
Clinton administration plan 
Intended to undo some provisions of 
last year's immigration reform leg­
islation, which dealt retrctecUv^ 
with Nicaraguan, Salvadoran and 
Guatemalan refugees who had 
applied to have their deportationa 
suspended.

Most of these Immigrants never 
obtained legal status, in part 
because of bureaucratic backlogs.

The original bill, vddch treated 
members ^ all three groups equal­
ly, was opposed by Texas R^bll- 
cans lAmar Smith, who chairs the 
House subcommittee on Imn^a- 
tion, and Sen. Phil Gramm. The 
new proposal garnered Smith's 
support but triggered opposition 
from Democrats, who ocnqilalned 
about inequity.

Meanwhile, Sen. Spencer Abra- 
ham (R-Micli.)i wbo cbaira an 
immigration subeommUtee*
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treatment sUnllst to the Central 
Americans; in the new deid, those 
who arrived by 1990 and applied for 
aeylum by 1991 would be grandfa­
thered In under the pre-19So rules.

Othen offldals, including mem- 
bera of the Congressional Black 
Caucus, suggested that Haitians be 
granted relief; they are not 
included in the new de^, ^wever, 
in part because most came less than 
seven years ago, so even the older 
standard would not help their 
situation.

'While some Democrats, Catholic 
leaders and other Immigration 
advocates denounced the deal, 
those who crafted it celebrated it 
for granting medal recognition to 
the plight of the Nicaraguans, 
among other things.

“This is an historic breakthrough 
for justice for Immigrants. It is 
reflective of the greatest American 
tr^tiop of generosity,'* Bap. Lin­
coln Dlaz-BaUrt (R-Pta.) said in a 
written Statement

'This... is a significant victory 
for everyone who believes that 
America should remain a nation of 

u immigrants and rrfuge far rhw 
xfteeing war and oeraecutlnnT*
' agreed Abraham.
'Rep. Deane Roe-Lehtlnen (R- 
Fla.), a Cuban refugee, acknowl­
edged that the plan was **not per­
fect" but called it "a step in the 
right direction because It recog­
nizes the spedal place that Nicara­
guans deserve."

A mong Aepublicans, there Is 
.^consensus to. aid the Nicara­
guans. But there is less suqmort for 
the DHich larger number m Guate­
malans and Salvadorans who left 
when the United States was pro­
viding mlUU^ and politlcid am to 
help uieir countries fight o£F tmmr- 
geneles by left-wing guarfUas.

"For us, it's like,- OK, because we 
were fitting against the United 
States intervention in Central 
America, this is a kind of iuyt«(^,'' 
said Carlos Ardon of the. Salva­
doran Assm of Los Angeles, a legal 
resident who has been in the U.S. 
since 1982. It sends a message HVg, 
*You didn't sufmort the administra­
tion back in the '80s, now tUs is 
what you're getting.'"

John McCalla of the New York- 
based .National Coalition for 
Uan Rights agreed that It is unfair 
to play favorites for those who fled 
communism.

"We're in favor of pecble being 
equally treated. We (km't tfonk it's 
only people who were victims of 
Communist teglmes.w^ were vic­
tims of persecution and abuse,"- 
McCalla said. "If the United States

to cry hell and scream our head 
We're not going to let this die.”

Monday 

Noveml?er 3 

" 1997
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below S percent. And don't forget the other 
impoi t number released yesterday. The budget
deficit for fiscd 1W came in below S25 billion, an 
flfttnitnding accomplishment considering it was 
more than 10 times that level a mere five years ago. 
Ibn years ago the budget deficit was 3.3 percent of

NSC DEMOCRACYburst stock-maitet buboies uuougmiut Asia mrececE 
s, a dose of mtionol exubeiance here i ' not 

bea filing. Rationality begins with the realization
that what happened yesterday isn’t the same as what 
happened 10 or 68 years ago and that the 
fimdam^tals of this economy are pretty sound.

Titles

Immigration scapegoats
Yt is an encouraging sight to see members of Con-
I giesswill^ to face up tn an unintended legisla-
1 tivft ftiirfflloe and worit to ensure fiiat fairness is

restored. Thart what appearstobehappejiingin the 
case of the 300,000 ^tm American refugees who 
have been in tto cmintry since the 19^ wd who 
found themselves squee^ by certain provisions of 
the 1996 Immigration Reform Act These are people 
who have not only be«> throu^ some difiicult 

as civil war ravaged their countries, but also 
people the vast m^ority of whom have become pro­
ductive members of this society.

An arrangement brokered by House Speaker 
Newt Gingrich is now in the works to allow the 
refiigees what th^ have always asked for—nrt per­
mission to stay, but simply a hearing before an immi­
gration judge who will decide gets to stay and 
who has to leave. While the 1986 Immigration act 
allowed them temporary refugee status and the 
prospect of a hearing after seven years of good 
behavior, the law pass^ la^ year capped the num­
ber of cases at 4,000 each year and ui^ied the num­
ber of years to 10. Problem: Once the refugees had 
submitted their paperwork and their application 
process had been started, they stopped “accumulat­
ing” years (as far as the Immigration and Natural­
ization Service was concerned, atleast). 11115 meant 
that many got trapped at seven years, Kafkaesque- 
ly nnahlg tD reach the now-needed 10. As has been 
pointed out in editorials in This space, that is absolute­
ly not the way the ^nerican ssrstem is meant to work.

Some hard work by Rep. Lincoln Diaz-Balart in 
the House and Connie Mack and Spencer 
Abraham appears to have paid off. Rep. Lamar 
Smith, who chairs the subcommittee responsible for 
the 1996 legislation, has agreed to a solution as for 
as the Central Americans are concerned. While Mr. 
.Smith rejects any notion ttiat the fiiere is a question 
of retroactivity involved h«e, he has offered to give 
r^caraguans who airived in the United States before 
Dec. 1, 1995 green car^. Salvadoreans and 
Guatemalans win get ahearing according to the 1986 
rules.

Ttiatk the good news. The bad news is Mr. Smithh 
price is some 30,(XK) other people caught in much the 
same bind but vriio do not h^ the same political 
clout and high profile as the Central Amj^cans. 
These are people from Eastern Europe, Ireland, 
Cuba, Haiti, Mexico and elsewhere. And in addition, 
he'^ demanding the elimination of a category of 
legal immigranls, scMialled "other worters,” mean­
ing about 10,(MM) nannies, gardeners and other 
unskilled, but certainly hi^ily useful, laborers.

One would hope thatthe congressional leadership, 
while welcoming Mr. Smithh change of heart on the 
(Central Americans, would stand up for all people 
unfairly caught by a heedless change in rules in the 
middle of the game. Let new cases be tried accord­
ing to the new and tougher rules. And let those who 
hmne puttheir trust in the foimess of the American 
system know that our political leaders take that faith 
seriously.

The Indonesian gardener’s tale
'f’^espiie being dmed access to the notori^ 
I Ivideotapes of White House fund-raising 
J_-/ coffees for nearly a year. Attorney (Seneral 
Janet Reno, upon'finally viewing them earlier this 
monfii, immediatety gave the White House a free 
pass, claitning to baro seen nothing that would cause 
her to seek the appointment of an independent 
counsel. In the light of blockbuster tovelations made 
by the Los Angeles Times this week — vdiete else 
but from a newspap^ would Miss Reno learn of any 
blockbuster development? — she ought to be 
compelled to reconsider her opinion of the 
infoimation presented by the tapes.

Probably fire most intriguing exchange revealed 
by the vidratapes was the greeting given to Presidenc 
Clinton by a shy "Indonesian gardener,” Arief 
Wiriadmata. “James Riady sent me,” Mr. Wiriadinata 
told the president at a Democratic National 
Committee (DNC}-sponsored coffee on Dec. 15, 
1995. Apart frixD^riiy an alien from Indraiesia living 
in modest dicumstances in northern Viigima would 
be invited to« DNC-organized White House coffee, 
the immediate question is: Why would James Riady, 
the scion of a multibilUon-dollar Indonesian 
conglomerate — the lippo Group — that has 
extensive interests in China and cl busi 
fi^tionships with its government, want the president 
to know that he had tthisTndo angardener”

According to an interview last June from 
Indonesia with Senate investigator, d^ails of u4iich 
were obtained by the Los Angeles Times, Mr. 
Wiriadinata said the initial donations were sou^ by 
John Huang, the forma'senior U.S. lippo ofHdal who 
at the time was employed at the Commerce 
Department The DNC has maintained that the 
initial donations—two $15,000checks given on Nov. 
8,1995, three days, it turns out, after Mr. Ning wired 
the funds frum Indonesia — were soUcited by Mr. 
Huang^ wife, Jane.

As a Ckimmerce official at the time, it would hove 
been ille^ for Huang to have solicited the 
contributions. Mr. Wiriadinata further maintained in 
his interview that Mr. Huang, in exchange for the 
donations to the DNC, had promised to arrange 
meetings between Mr. Wiriadinata and wealthy 
Asian-American businessmen. Mr. Wiriadinata, who 
chafes at his deletion as “an Indonesian gardener," 
owned an Indonesia-based computer cunpany that 
he had hoped to expand in the United States. That 
was why he agreed to be the DNCb benefactor, he 
told investigators. Fbr more thanayear, the DNChas 
maintained that the $450,000 largess, more fiuui two- 
thirds of which was sent to the DNC after the 
Wiriadinatas had returned to Indonesia, was 
attributed to the appreciation the Wiriadinatas 
expi i in response to a get-well card that Mr.
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Central American suspension legislation
October 10, 1997

Q: What are the Administration's views on the bills that have
been recently introduced in the House and Senate to address the 
situation of Central Americans who have been in the United 
States for substantial periods of time?

A: The Administration welcomes the efforts by the Congress to
respond to the President's initiative to address the special 
circumstances of Central Americans and others who have resided 
in the United States for long periods of time. We have not yet 
received the statutory language relating to both proposals and 
thus do not have a position on them at this time. We will be 
carefully reviewing the details of these proposals as soon as we 
receive them and will work closely with the Congress to achieve 
a result that is consistent with the President's original 
objectives. These are (1) to bring greater fairness to the 
consideration of cases of Central Americans and others who have 
resided in the United States for long periods of time; (2) to 
respond to the still fragile situations of those Central 
American countries that have only recently emerged from civil 
war.



Leanne A. Shimabukuro rnmrnmmm■EM-------- —-------------

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Jose Cerda lll/OPD/EOP, Julie A. Fernandes/OPD/EOP
Subject: immigration legislative update

As of this evening:

Central Americans- Looks like this is back on DC Approps, which thp-^et^e has yet to pass. 
Kennedy is holding the Central Americans piece to add Haitians anr^NJBJHe is also trying to get a 
relaxed suspension standard (from "extreme hardship" to "hardshipS-^or the ABC class, but will 
probably pull back on this. Peter is hoping yesterday's letter will give us some leverage with the 
CBC and Hispanic Caucus when the House votes on the DC bill. Timing on DC still unclear.

245(i)- The CJS conference is meeting tomorrow at 9:00am. The Senate ((Sregg)^ sui#j(posedly 
still holding firm on a permanent extension. Despite the strong House vote bn-rAotlon to instruct 
last week, House conferees will be looking to compromise through some sort of grandfather 
provision. The current thinking is that a limited clean extension (2-5 years) of 245(i) is preferable 
to a grandfathering provision- which we might be able to get after the extension expires. INS has 
been working with Abraham to get numbers on how much revenue would be lost) through
grandfathering.
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SHIMABUKUR L @ A1
11/05/97 07:35:00 PM

Record Type: Record

To:

cc:

Jose Cerda III, Julie A. Fernandes, Leanne A. Shimabukuro, WARNATH_S @ A1@CD@LNGTWY

Subject: NORTHERN BORDER SENATORS FIGHTING IMMIGRATION PROVISION 

Date: 11/05/97 Time: 17:39
BNorthern border senators fighting immigration provision

WASHINGTON (AP) Lawmakers representing states bordering Canada 
voiced alarm Wednesday over an immigration provision they fear 
could lead to a border traffic nightmare.

They said last year's immigration reform law will force the 
Immigration and Naturalization Service to start checking everyone 
entering and leaving the United States next fall.

That would stop the current free flow of traffic between the 
United States and Canada at numerous points, including the busy 
Ambassador Bridge that carries 30,000 cars between Detroit and 
Windsor, Ontario, each day.

' 'This is not Checkpoint Charlie. This is the largest unguarded 
frontier in the world," Sen. Patrick Leahy, D-Vt., said at Senate 
Judiciary immigration subcommittee hearing.

' ' It is generating waves of controversy at our borders," said 
Sen. Spencer Abraham, R-Mich., the subcommittee chairman.

Abraham introduced a bill Tuesday that would block the provision 
of the 1996 immigration law that directs the INS to start keeping 
records in October 1998 of ' 'aliens" departing and arriving in the 
United States. The idea was to identify foreigners who are 
overstaying their visas.

Of the estimated 5 million people living here illegally, roughly 
40 percent have overstayed their visas.

The INS says the provision means they must track everyone.
Northern senators say that will create a traffic nightmare, 
interfering with high-volume commerce between the nations and 
damaging relations.

' 'This can only be interpreted by our friends in Canada as being 
mean-spirited," said Sen. Alfonse D'Amato, R-N.Y.

Abraham's bill would free the INS from the congressional mandate 
to check all foreigners at northern and southern border crossing 
points.

But including the Mexican border has angered some Southwestern 
senators in states with high populations of illegal immigrants.
Last year, the INS apprehended 1.5 million people trying to enter 
the country illegally, and only 40,000 of those were caught on the 
northern border.

' ' I will ... fight like a tiger anything that will weaken or 
lengthen (the) time for us to get this situation under control," 
said Sen. Dianne Feinstein, D-Calif., a member of the subcommittee.



Feinstein said she was concerned about drug runners and the 
costs to her state of providing services for an increasing 
population of illegal imnnigrants.

The Clinton administration wants the immigration provision 
eliminated for land and sea borders and instead wants a study 
examining the feasibility of implementing the system.

Michael J. Jrinyak, deputy assistant commissioner for 
inspections at the INS, told the Senate panel that would not delay 
the implementation of the system at airports. ' 'People expect to 
present documents and wait on departure at airports, but not at the 
land borders."

Jrinyak said if the INS is allowed to conduct pilot programs, it 
could find out if concerns about border delays and the need for 
costly border tracking systems ' 'are valid."
APNP-11-05-97 1742EST



As of June 23, 1997 (3:19 PM)

June 23, 1997

Jose,

Where are we on this?

Elena and NSC held a meeting on this a few 
weeks ago with outside groups. She was going 
to work with NSC and pull together a follow­
up meeting.



MEMORANDUM

Date: June 18,1997 
To: Rahm EmaBud
Fr: Howard Bennan
Rc: DEPORTATION OF CCNTIUL AMERICANS

Since the President's trip to Central America, a few diiii£S have ocoarred that would 
allow the Pieaidem, wldi lufBclent bipardsan saqppon, to follow through on his 
commitment to find a way to deal wife the quad-legal groups from El Salvador, 
Guatwmala and Nicaragua.

Inunlgraou from each offecac groups have been infeeUiuted States since the civil wars 
of the 1980s and have been placed in varying degrees of temporary legal status over fee 
years. As members of the class action ^mer/con Baptist Churchu v. Thorribur^ (ABC), 
about 250,000 Salvadorans and Ouatemalens have ^ been hem at least since 1990. «dien 

fee ABC ease was settled. At first, they ware granted Temporary Protected Status, but 
when that expired, both President Bush and President Clinton diose to extend feeir time 
In the United States by extending fee Deferred Enforoed Departure policy.

Nlearagueos were welcomed to the U.S. by fee Reagan and Bush Adadnislrations during 
fee civil war In Nicaragua. Rou^y 40,000 of fee Kiearaguans who came to fee U.S. 
have yet to gain permanent rendee^. Under fee Nlearaguan Review Prograni, 
Nicaraguans were Invited to seek suspension of dqKXUtiioa.

Members of both groups have eBtablished roots in their communities, have legally 
worked and paid taxes for many yean, and have bad nadve-bom U.S. citizea children. 
Most are technically in deportation proceedings and would qualify for Buqienslon of 
deportation as it existed under the old law. The new law' changes fee eligibility 
leqidreincats for relief - now called "caneenatlon of itmoval.”

Although Lamar Smith made aasuranoes to his Republican coUcaguca on fee Conference 
Committee to fee eontraiy, tha IKS in^lementation of fee new tow retroactively targets 
these two populatfons for deportation. Under fee old law. a noo-pennaDent resident alien 
would be eligible for discretionary relief from depcntatlcm known as “auqwnsion of 
depottaiton" if feay met a certain set of cequlramests: 1) continuous phyaioal presence 
for 7 years; 2) good moral chamoter. 3) deportation would cause extremo hardahip to the 
alien, or to their spouse, parent or child who is a green<ard holder, or a oitizem



The now proviBion chuged the requinnents to ten years physical presence tastaad of 
seven, and '’exceptional and extremely unusual hanUhip" to the ftmlly but not the alien. 
Moat sienlfleantly, however, the new law changed dia vny “continuoua physical 
piesenoe** Is tolled and the INS hu applied this new toIUrig Ectroactively. It is the 
retroactive epplicatioD of the new tolling provision lhai has snatched relief from 
deportation away iiom the Ceaural Americans.

The law ataiea that "continuous idtyslcal presence” ends \vhen the alien is served with a 
notice to appear before the INS. The INS has applied this to anyone who has been 
served with a notice before, on or afler enictmem of the new law.

The effect Is ftat even though there Central American groups have been in the country for 
more than seven ycarB. rnost of them have been In close contact with the INS »Hncff their 
arrival and were Issued a notice by the INS called an “Order to Show Cause" before they 
accrued 7 yeari in the United Stales. This makes tiiem ineligible for iuq«niion of 
deportation. On April 7,1997, the INS began to review the asylum clalou of ABC 
members. Because of the changed drcnmstances in dirir home countrlM, most of the 
members of the class will not be granted asyhim. Unless they are detenninod ellgiblo for 
“suspension of deportation,” most of the members of the class and dielr fomilies - which 
may include U.S. citizens - will be forced to return to Central America.

While the INS and the Justice Department claim that they are mccely the
pro virion according to the letter of the law, there are legitimate ehaiimg^i^ to ttialr 
Inicipretadon. This issue has been playing itselfout in the courts. In Febtuazy, the Board 
of Immigration Appeals (BIA) narrowly ruled to uphold tha INS’ intcipretatlon of the law 
by a vote of 7-5 in a care called “N-J-D.” The dtisscaiing judges argued that the INS 
interpretation and retroactive application of the now t<dltng pioririon was contniy to 
legislative intent. In fact, the dissenting opinion quotes Congressman Smith as saying 
that it “was the clear intent of the conferees that, as a general maltar, the foil package of 
changes made by this part of title IB [a]fict those cases filed in court after tiw enactment 
of the new law, leaving casca already pending before the courts to continue under existhig 
law." (142 Congressional Raooid N12293-01, Oct. 4,1996).

Unfortunately, there is not much legislative history behind the provision, given the 
“bchind-closed-doors” process. Still, the INS argues that because the entire Act was 
“enforcenent-miiidcd” that it should take the toughest possible intcxpretatlon.

On May 14.1997. a federal district court judge in Miami, Judge Lawienoe King, placed a 
temporary restraining order on deportations of Central Americans and others who were 
aftected by the retroactive change in tolling. The pUintifiTs in the case were basically 
asking the Judge to overturn N4-B. The INS lawyera te tin case the court’s
ability to hear deportation cases, claiming that the new law barred tiie court ftom 
juri^^on. In his order. Judge King did not discuss the merits of N-J-B, but focused on 
the jurisdictional issues and denied the INS' motion to dismiss on thoec claimi. The INS



hoa^^pealcd Hit order to flie 11th Circun in Atluita, claindng that Judge King’s court has 
no juiisdJetion. The 11th Circuh is awaiting Judge King's ruling.

^0 T^O expired June 12,1997, and Judge King has posipoocd a iinal ruling on 
jurisdi^on md on N'J<B while he pons over the thousands of pages of INS Teatimmiy 
PreHrnin^ indieatiana are that he will rule in &vor of ovortuming INS attorneys
have indicated that they wiU also appeal that dodaion to the 11th Circuit Court

On Saturday, Juno 7, Newt Gingrich was in Miami at ameetlng with Rqv. Diaz-Balart, 
Rep. Ro^Lchtinen, Jeb Bush, and others udiare he was rtported to have said dial he 
opposed "enibrclng new laws retroactively on imznigrantii already in the United " 
As quoted by Reuteia, Gingrich said "it’s one thing to aa]' about the future, let’s set 
ground rules wo all uadetatand.’*

Congressnun. Smith has wi multiple times assured his colleagues the new law is not 
retr^tivB. The Isteat being In a "Dear Colleague” issued last week in which he 
that “aliens who were in proceedinga before the Ajail 1,1997. eflcctive date of the new 
Act will, for the most part, have their cases heard under die ruled qiplicable before April 
1.” This is not what INS has done.

Given the recent statements and events it seems like the Presideiit baa enough 
support to bring ua closer to finding a solution to the fbtoign policy and humanitarian 
concerns surrounding depottationa of these Central American groi^

The first step would be to keep foe INS from inltiadng deportations vntil Judge King 
makes his ruling. The second, and most important step would be for the INS to let Judge 
King’s ruling to overtomN-J-B stand. The INS should nat appeal to the 11th Circuit 
Court. An alternative is for the Attorney Gwwal to ovcntilc the BlA’s N-J-B 
wWch she ^ the authority to do. Finally, because there «re several options cutrcDtly 
bmng considered by both die Administration and Congreia as to how to deal with tills 
tituadem, the INS should stop adjudicating the ABC class asylum until the issue is 
settled.

I hope that you understand my deep concern in this issue, tnd that you will recogdra that 
the events of the past few days hevc opened up a limited window of oppoituni^ to allow 
the President to take administrativa action to find a just and permanent solution to this 
problem wfaioh has serious foreign policy inqilicatians.

CC\ f^CiC.c,
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Many Salvadoran^, Guatemalans, and Nicara^ans who fled their covmtrie? during the mid to late 
1980s were afforded some type of temporary status in the United States for many years. In all 
cases the status was, by its terms, tempofary apd not intended to guarantee or lead to permanent 
residency, nor was it intended to guarantee that those coveted would renjiain in the United States 
long enough to meet the Seven-year residency xequireraent for suspension of deportation. 
Hovyever, as a practical matter many of these people esublished strong tics to the United States 
during their residency here and held the e:q)ecfation tliat they might qualify to apply for 
suspension of deportation before their deportation was enforced.

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (hereinafter IIRIRA) 
severely restricts the availability of suspensioij of deportation by extending the length of time 

required in die United States, increasing the h^ship requirement, and placing a limit on die 
number of cases that can be granted each year. ; These changes, as discussed below, render the 
option of suspension of depoitation unavailable for most of die Guatemalans, Salvadorans, and 
Nicaraguans wlio came to the United States inllhe 19S0s — amattet which is of major concern to 
countries in tlie region. In his recent trip, the President pledged to consult with Congress on this 
issue. Below is a brief hisioiy of these case? and options for Congressional action,

’Rackprnmid ^

During the mid to late 1980s, in response to ciyil war and wide-spread political persecution in 
Central America, large numbers of civilians firdm Guatemala, El Salvador and Nicaragua fled to 
the United States, most entering illegally at the* Southwest border. Many of these individuals 
were bona fide refUgees, others fled general coijiditions of civil unrest or came for economic 
reasons. Some were apprehended by die Immi^ation and Naturalization Service (INS); some 
who were not apprehended came forward and affirmatively applied for asylum; and others have 
resided unidentified in the United States. The oases of those known to d^e INS were handled 
through a variety of means. In addition to die Salvadorans, Guatemalans*, and Nicaraguans who 
have resided in the United States under a form of temporary $tatus, diere-are many others from 
these countries residing in the United States who were never under such status. These include 
illegal residents who were not apprehended and never came forward to identify themselves, and 
many who entered the United States illegally diiring the 1990s,

gicaraguana
The Nicaraguans’ afifiimative asylum claims were largely heard and resolved by the INS- Those 
denied asylum were placed in deportation proceedings before tiic Executive Office for 
Immigration Review (EOIR), where most renewed tlieir claims for asylum. Those Nicaraguans 
apprehended by the INS were also placed in probcedings, and many of those also filed asylum 
claims with ^OIR. In July 1987, the Nicaragua^ Review Progfatn was established under 
Attorney General Meese. Under this program, ^proximately 30,000 Nicaraguans in proceedings 
(or who already had a deportation order) were entitled to a special Department of Justice (DOJ) 
review of their asylum application, if it had been denied, prior to being deported. Dtrriug this 
review period, which lasted until June 1995, most of the Nicaraguans in proceedings were
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protected from deportation and were entitled to work authorization, When tlic program ended in 
June 1995, as a special transitional measure, Nicaraguans with a final order of deportation were 
informed that they could continue their work autliorization if they filed ^th EOIR ^iprima facie 
valid motion to reopen their proceedings to apply for suspension of deportation. They would 
meet this test if they had seven years physical presence in tlie United States and had no serious 
criminal records.

AS of April 1, 1997, approximately 38,000 Nicaraguans were in deportation or exclusion 
proceedings. This includes 16,400 Nicaraguans who had final orders of deportation as of July 1, 
1996. It is not l<nown how many of these Nicaraguans were those who fled their country in the 

mid to late 19S0s.

(^iintpmalftTis nnd Salvfldnrflfls

There was considerable controversy regarding the treatment and status of Salvadorans and 
Guatemalans durii^ the 1980s. A m^Ot class action law suit, American Baptist Churches v. 
Thornburgh, 760 F. Supp. 796 (N.D- Cal. 1991) (ABC), was filed against tlie United States 
goveniment in 1985, alleging discriminatory treatment of Guatemalans and Salvadorans in 
asylum adjudication! both by the INS and by EOIR. The DOJ settled the case in 1991, entitling 
class members to special asylum adjudication procedures which were only fully put into place as 
of April 7.1997, for the bulk of the class. Pursuant to the settlement, the vast majority of ABC 
class members have been protected from deportation until tiieir asylum claims are decided, and 
tliey are entitled to apply for work authoiizaiion. Thed5C class is specifically defined by 
nationality and date of entry to the United States: Guatemalans who entered on before October 
1, 1990, and Salvadorans who entered on or before September 19,1990,

Estimated ABC class: 240,000, includes;
190,000 Salvadorans 
50,000 Guatemalans

(Tlie class includes 25,000 class members in proceedings prior to April 1,
1997; nationality unknown) ,

Armtlier important note is that as an exceptional act of Congress, as part of the 1990 Immigration 
Act, Congress authorized Temporary Protected Status (TPS) for Salvadorans then in the United 
States (approximately 190,000 registered), temporarily suspending their retunt to their war torn 
country. TPS was in effect through June 30, 1992, and through the vehicle of Deferred Enforced 
Departure, protection was extended by both tl» Btish and Clinton administrations until 
December 31,1994. Virtually all Salvadorans protected under TPS were also ABC class 

members.

ABC class members have had asylum applications pending in tlie asylum backlog for many 
years, pending the tenjiination of TPS and DED for Salvadorans and while the Administration's 
■priority was reforming tlie asylum program and handling recently filed cases first. It is expected 
tliat only a small percentage of the ABC class members will now be eligible for asylum because 
of changes In their countries. Until recent changes in the Immigration and Nationality Act, many 
expected that they might have the chance to apply for suspension of deportation under pre-
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nRIRA law, This was not part of tjie senlemeiit agreement, but the expectation arose from the 
suspension provisions of the pre-HRIRA Immigration and Nationality Act.

•’«

Changes ip the New Law and Tntcnt

The recent changes to the immigration law dramatically restricted the discretionary relief of 
suspension of deportation, now called cancellation of removal, The Conference Committee’s 
report on tlae IIRIRA stated that tliese changes were made because suspension of deportation was 
being applied too widely and not as an extraordinary remedy in extreme cases, as it was 
originally intended. Immigration Judges had been granting suspension at a 50% rate, then the 
rate went to about 75% after tlie decision by the Board of Immigration Appeals (BlA) in Matter 
ofO-J-O, Int. Dec. 3280 (BIA 1996).

However, it is likely tliat many in Congress may not h$ivc been aware of the consequences of 
some of the changes to the suspension Jjrovisions and the impact they would have on long­
standing da facto residents. In particular, many may not have been aware of the provisions 
which severely limited any transitional measures for the ABC class and those already iir 
proceedings before the April 1,1997, effective date of the IIRIRA. For otlters in Congress, even 
the extrema changes were deliberate, specifically aimed at eliminating the possibility of an 
amnesty-like program for Central Americans who came Illegally to the United States in tlie 
1980s, and at further restricting relief for illegal immigrants. For these members of Congress, 
there will be strong resistance to any modification of the new laws.

1. Raised Standard for Hardship and Length of Time in the UnUed States

The new cancellation of removal provisions, which apply only to, people placed in 
proceedings after April 1,1997, limit relief lo individuals who have been pliysically 
present in the United States for a period of ten, as opposed to seven, years. The haidslrip 
standard was raised so that die individual must now demonstrate that removal would 
result in "exceptional and extremely unusual hardship,” as opposed to extreme hardship. 
Further, this hardship must be to the individuars spouse, parent, or child, who is a citizen 
of lire United States or an alien lawfully admitted for pennanent residence; a showing of 
extreme hardship to the individual himself or herself no longer suffices.

2. Created a Cap on the Number who Can Be Granted Relief

Congress also sought to limit the number of individuals who could be granted either 
suspension of deportation or cancellation of removal, by limiting to 4,000 the number of 
cases that hiay be approved per year. Previously, there was no limit on the number of 
individuals who could be granted suspension of deportation. The cap was adopted as a 
compromise to avoid eliminating suspension altogether. It was set considerably higher 
than available figures (2,500 grants in FY 1994), but tlie members trying to preserve 
suspension did not attend to tlie likely effect of the ABC caseload, and other factors 
causing a steady upward trend (3,750 grants in FY 95. and 7,500 in FY 96),
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By mid-February 1997, tlie 4,000 cap for fiscal year 1997 was nearly exhausted. Ip light 
of tlie need to address the transitional issues raised by the new cap, the Attorney General 
has decided not to deport before September 30,1997, those who would qualify for 
suspension of deportation, but for the cap, penduig negotiations with Congress. In this 
context, tlie INS and the DOJ have initiated discussions on tlie 1^1 concerning possible 
legislation exempting from tlie cap transitional cases (those in proceedings prior to April 
1,1997). The DOJ will soon issue a regulation implementing the cap by means of a 
lottery among the pool of persons who would otherwise have received suspension. 
Winners will receive lawful permanent resident status; those not selected will receive a 
deportation order.

3l Established Rule to Stop Time in the United States from Aceruing after Itiitiatibn of 
Proceedings

Formerly,^ mdividuals could contiuiic to accrue time toward the seven years throughout 
the course of proceedings and appeals. To eliminate tlie incentive for prolonging 
immigration procaadings, Congress created a rule providing tliat .tlic time necessary for 
purposes of cancellation of removal must have accrued before initiation of removal 
proceedings. The Administration supported this rule for prospective application, but the 
conference committee bill, in a poorly drafted provision, made the stop-time rule 
retroactive. The poor dra^g has led to continuing litigation, but the BIA ruled that it is 

fully retroactive. Matter o/A^7-5, Int. Dec. 3309 (BIA 1997). The letroacTlve 
application of tlie stop-rime rule has significant consequences for the approximately 
38,000 Nicaraguans who, prior to April 1,1997, were placed in proceedings or had a final 
order of deponation issued and the 25,000 ABC class members who were placed in 
proceedings prior to April 1,1997,

F.ffect nf tlifi New T.flw and nprinns fr>r rnngressional Action ;

Although suspenaion of deportation was always a discretionary form of relief, and by no means a 
guarantee for any individual, The new standards combined with tlie cap and the retroactive 
application of the stop-time rule dramaticaHy limit this form of relief. As a result, approximately 
280,000 Central Americans may eventually he subject to deportation -- of Tliose only a small 
percentage will be pligible for asylum or cancellation of removal. The Central American 
governments arc concerned that tiiis threatens the stability and security of the region. Central 
American governments are very concerned about not only the loss of remittances, which 
comprise a significant percentage of their revenue, but also their ability to reintegrate this 
population into their developing economies and post-war societies.

During his recent trip. President Clinton pledged to consult with Congress regarding ways to 
soften the harsh consequences of the new law for this population. Set forth below are the major 
options for Congressional action.

cnnrai roa U06 tTS zozs> 9l:iT 16/ST/SO



DRAFT 4/15/97

1. Lift or Modify Cap for Cases in Proceedings prior to April 1,1997

The most modest option is to eliminate or modify the 4,000 cap for individuals who were 
placed in proceedings prior to April 1, 1997. The DOT is already working with staff from 
the House and Senate immigration subcommittees towards a legislative modification of 
the cap. Our preferred modification would be to move the effective date of the cap from 
October 1,1996, to April 1,1997, and malcc tlie cap applicable only to deportation cases 
filed April 1, 1997. With such modification, the tliousands of cases already in the 
pipeline before April 1st that meet tlie suspension criteria could be granted Suspension 
Without the number of grants being limited by the cap.

Staff for Ilep, Lftmat Smith, Chairman of the House Immigration Subcommittee, are 
interested in modifying the cap.but only if we agree to: (1) offsetting legal immigration 
numbers to compensate for the increased number of suspension grants that would result 
and (2) codifying the BIA's JV-J-5 decision. However, staff for Senator Abraham, 
Chairman of the Senate Immigration Subcommittee, do not favor an offset to legsd 
immigration. As a result, we are caught in tlie middle. In addition, there needs to be a 
decision on how such an offset should be structured, if we eventually have to make such a 
recommendation.

We are relatively confident tliat the DOI will be able to work acceptable legislative 
modification to the cap that will partially ameliorate the harsh effects of tlie new 
provision. However, we strongly believe that any broader legislative options would 
require White House intervention with Congress at a higher level than the Immigration 

Subcommittees.

Kffect: Lifting tlie 4,000 yearly cap could affect a relatively small number of individuals; 
it is roughly estimated that from between 19,000 to 38,000 individuals who were placed 
in proceedings prior to April 1.1997, would be granted suspension of deportation if there 
were no cap applicable to them. (We do not know how many of these are Central 
Americans, but we believe a strong majority consists of Central Americans and 
Mexicans.) This option aloiie would do nothing to help the approximately 215,000 ABC 
class members who have not been placed in proceedings, because they would still be 
required to meet the new ten-year and heightened hardship requirements and would be 
subject to the 4,000 yearly cap. Nor would it assist those Nicaraguans and ABC class 
members already in proceedings by April 1,1997, who cannot meet the physical presence 
requirement due to retroactive application of die stop-time rule.

/
t fPros: This affords important relief to at least 19,000 individuals, while avoiding a 

nationality-specific remedy, Also, because it is a modest proposal and keeps unchanged 
the substantive limits to suspension, it may be acceptable, as a transitional mechamsm, to 
the harshest critics on tlte Ihll.

Cons: Because this option, lalcen alone, would affect a relatively small number of 
individuals, it would not address the concerns of the Central American governments or
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most of tlie Guatemalans, Nicaraguans, and Salvadorans v,^ho have been living in the 
United States.

2, Reverse the Retroactive Effect of the Stop*Time Provision and Lift or Modify Cap 
for Cases in Proceedings prior to April 1,1997

A legislative reversal of the BIA holding in Maner ofN-J-B could enable a number of 
tliose who were placed in proceedings prior to April 1,1997, to be eligible for suspension 
of deportation. Although the BIA decision could be overturned on appeal in federal 
court, we discuss here the possibility of legislation providing that tlie stop-time provision 
is not to be applied retroactively to cases already in proceedings prior to April 1, 1997.

Effect! It is estittiaied that the number of individuals already in proceedings by April 1, 
1997, whp would be granted suspension of deportation if Matter of N-J-B were overruled 
would be 318,000 to 76,000. This number includes all nationalities. With regard, to 
Central Americans, this change,)vould largely assist those Nicaraguans who were placed 
in proceedings prior to April 1,1997. However, it would potentially affect only a small 
percentage of the ABC class (25,000), since the bulk of the class, approjdmately 215,000 
individuals, has not yet been placed in removal proceedings. ;

Pros: Tliis avoids a nationality-specific remedy. It would have a significant impact on 
the availability of suspension for Nicaraguaits who came to die United States in the mid 
1980s and were placed in proceedings prior to April 1, 1997.

Con s; This would have relatively little effect on availability of suspension of 
deportation to the ABC class, wliich is of great concern to tlic governments of Guatemala 
and El Salvador. This option is also lilcely to meet with strong opposition &om tlie 
principal baclcers of the URIRA in Congi'ess, and the proposal co^d undercut the chance 

to gain their support for a version of option one.
it

3. Apply prc-April 1,1997, Suspension Standards to ABC Class Meiuber$,
Lift or Modify the 4,000 Cap for ABC Class Members and Individuals in 
Proceedings prior to April 1,1997, and Reverse the Retroactive Application of the 
Stop-Time Rule for Individuals in Proceedings prior to April 1,1997

Individuals in proceedings prior to April 1, 1997. arc already subject to tlie substantive 
requirements for suspension of deportation under the INA, before it was amended by the 
IIRIRA. This option would extend ti:e application of the previous suspension 
requirements to t)ie entire ABC class.

EfTect; Unlike the options aboVe, this option gives all 240,000 ABC class members a 
chance to apply for suspension Under the old rules. This does not mean that all 240,000 
will qualify; wc oqject about 50% to apply, allowing for no-shows and tlwse who obtain 
otlier forms of relief, and 75% of those to succeed, yielding approximately 90,000 who 
will obtain lawful permanent resident status. Depending on how quickly the asylum 
office and EOIR caseload is handled, which we estimate would be from 3 to 5 years, this
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4.

would amount to ait average of 18,000 to 30,000 suspension grants to ABC class 
members per year. Taking into account tliose not in the ABC class who would also 
benefit from this option, we esiimate drat this option could result in grants of suspension 
of deportation to roughly 119,000 individuals.

Pros; This option would significantly benefit members of the ABC class, whose 
expectation has been, until recently, tliat they might eventually be able to apply for 
suspension of deportation should asylum be denied. It would additionally benefit the 
Nicaraguans who have been residing in tlie United States since the mid to late 1980’s and 
who were placed in deportation proceedings prior to April 1,1997, As such, it would go 
far to foster stability and security in Central America and address the eoncems of the 
governments of Guatemala and El Salvador regarding integranoh of this population into 
fiieir developing economies and post-war societies.

It has been argued hyABC class'counsel and special interest groups that special treatment 
for the ABC class is justified by these individuals* special legal status under the 
settlement agreement, which was viewed by them as a remedy for past mistreatment. 
Such treatment arguably also recognizes the exceptional circumstances faced by these 
individuals, as demonstrated by Congress in granting TPS, and their long standing status 
in the community.

Cons: Applying pre-April 1st suspension requirements to the ABC class singles out two 
nationalities for special treatment and cuts against Congress’s intentions in granthlg TPS 
~ by definition a temporary form of protection. In addition, critics will argue that there 
is no basis to afford .45C class members special treatment in terms of suspension, 
because the settlement focused solely on class members’ asylum adjudications. Class 
meinbers’^expectations about suspension were arguably no different from persons of 
other nationalitiea living for a long period in the United Slates iliegally. Ihere were also 
many non-iiSC cases in the asylum backlog similarly affected by the new law'. Finally, 
critics will portray this position as an amnesty and will use it to call into question the 
Administration’s commitment to serious enforcemeni of immigration laws. Without tlie 
Adininistratioa’s complete conunitmeni to fighting for it, even proposing this option, 
would jeopardize tire success of either option number one or two,, as it could cause the 
principle supporters of the IIRIRA in Congress to harden their position on any potential 
changes to the law.

No Change in Standard, but Eliminate or Modifr' the Cap for All Cases Regardless 
of Date Proceedings Initiated

Effect: Assuming tliere is no change in the cancellation of removal rules, some 
proportion of ABC class members and Nicaraguans will meet tlie requirements for cither 
suspension or cancellation. Either they will have been placed in proceedings prior to 
April 1,1997, and meet the reqttirements of tlie old suspension of deportation law, or 
they will meet the requiiemenK of the new cancellation law because they will have been 
in the United States continuously for ten years, show good moral character, and 
demonstrate tlie requisite hardship to relatives who are United States citizens or lawful

800^ roa ii06 tts Z02O 8l:iT i6/ST/S0



HHT.lS.l^ar XI-CIC-I-III U3 i.iij'nu. njiuw..

*
DRAFT 4/15/97

pcimanent residents. Approximately 25% of the ABC class members entered in 1987 or 
earlier, meeting the threshold qualification (ten-year pliysical presence) of the new 
suspension rules. This number will increase over the course of processing the ABC cases, 
especially if we adjudicate cases on a first b, first out basis. However, this change would 
not benefit a significant number of ABC class members and Nicaraguans who cannot 
meet the caitcellation standards or are precluded fiom meeting Uic suspension residency 
requirement because of tire retroactive application of the stop-time provision. -

Pro$t Elimination or modification of the quantitative cap on what are qualitative 
decisions would be a positive step toward fairly providing relief and bringing the cap 
more in line witli the numbers of individuals who may qualify for suspension of 
deportation or cmrcellation of removal. Tliis option is more equitable tlian the lottery
system described above.

/
f /-

Const This option Would not significantly help ABC class members and Nicaraguans. In 
addition, Congress intentionally included the cap with the goal of restricting the number 
of people who will have this relief available to them. The Administration would face 
opposition to this proposal and would have to explain why tlte 4,000 number is too low, 
especially when stricter cancellation standards were designed to limit the number of 

grants. Like option number three, proposing tliis option could also jeopardize the success 
of either option number one or tvs'o, as it could cause the principal supporters of the 
IIRIRA in Congress to harden tlieir position on arty potential changes to the law. It will 
heighten suspicion that the DOJ will not enforce the new tighter rules as Congress 
intended.

PnKsihle Offaflt affaitisT Tleynl Twimi^ratiow

In preliminary discussions on the Hill regarding transitional approaches for implementing the 
new law, one proposal has been to have an enlarged cap offset by tbe legal immigration number. 
Possible options include using slots fiom the diversity visa lottery (55,000 immigrants per year) 
or the unused employment-based visa nuntbers. This is a controversial approach, particularly if 
the unused employment-based visas are used. Slots lalcen fiom this category would otlierwise he 
made available to'the preference category for spouses and unmarried children of lawful 
permanent residents, thereby slowing progress of those on tlie waiting list, already facing Over 
three years’ wait. Based on current estimates, it would require annual offsets as follows:

Option 1: 19,000 - 38,000; over 5 years: 3,800 - 7,600 per year
Option 2: 38,000 - 76,000; over 5 years: 7,600 - 15,200 per year
Option 3; 119,000; over 5 years: 23,800 per year
Option 4; Difficult to estimate
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'^amliers and Status of Certain Cantml Amgricans in The IJy]1led States

Although it is diftlcult to come up with a precise number of Nicaraguans, Salvadorans, and 
Guatemalans litdng in die United Slates who are affected by the changes to the law governing 
suspension of deportation, we can provide the following approximations:

Base Popiilfttinn^,

• Nicaraguans
Total; 3 8,000 in deportation orexclusion proceedings (as of 4/1/97)
This number includes 16,400 with final orders of deportation as of 7/1/96, some of whom 
may have filed motions to reopen.

• ABC cases pending;^
Total: 240,000

Salvadorans: 190,000 
Guatemalans; 50,000

These numbers include 25,000 ABC class members placed in proceedings prior to 4/1/97 

Potential Numhers to Benefit From Proposed Optinns

1. Lift or Modify Cap for Cases in Proceedings prior to April 1,1997

Total; 9,000 - 38,000
Per year over 5 years; 3,800-7,600

2. Reverse the Retroactive Effect of the Stop>Time Provision and Lift or Modify Cap 
for Cases in Proceedings prior to April 1,1997

Total: 38,000 - 76,000
Per year oyer 5 years: 7,600 - 15,200

3. Apply pre-April 1,1997, Suspension Standards to ABC Class Members,
Lift or Modify the 4,000 Cap for/IBC Class Members and Individuals in 
Proceedings prior to April 1,1997, and Reverse the Retroactive Application of the 
Stop-Time Rule for Individuals In Proceedings prior to April 1,1997

Total: 119,000
Per year over 5 yoars; 23,800

4. No Change in Standard, hut Eliminate or Modify the Cap for All Cases Regardless 
of Date Proceedings Initiated

No estimate'.

' Based on TPS and ABC registration database*
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Embargped

Ointline of Proposed Provisions for Legislation on Central Americans

■ Codiiy rule in as decided by the Board of Immigrariori Appeals. Clarii^ that in
cases where the Atromcy General termmates and initiates new procedures under the 
posr-nmA rules, The previously-issued Order w Show Cause is void and dais, time 
continue^ to sun until the new Notice to Appear is issued.

• Provide exception to N-J-B- rule for Salvadorans and GoaiEroalans in the ABC class and 
for Nicaraguans who first entered the United Stares prior to April 1, 1990. hi such 
cases, the period of eontinuems physical presence is deemed to teimiiiate on April 1,

• For suspension of deportation applicants other than ihe ABC class menibers, 
Nicaraguans, and aaylees described In previous paragraph, the stricter stafidaid of 
exceptional aod extremely unusual hardship id a citizen or legally-resideitf immediate 
relative of the applicant will apply. This new requirement will be efiEective on the dais 
of enacimenc of these amendments.

‘ Aggregate Imitation of 4,000 is fbrther clarified lo apply jo decisions to suspend/cancel 
(and not only lo adjustments, tinis overtuiuing adverse court decisions to this effeci). 
For FY 199? only, 4.000 limitation applies to decisions to raneei or suspend made after 
April I, 1997. For fiMure years, limintion can be exceeded by up to 10,000. but for 
each number oyer.4,000, a visa nnisi be subtneted from the following year's allotmem 
for diversiry immigrant visas.
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AByNicgafflan|WMe«ia tbe Umied SlUtes an dale of enctmeoi (A) wbow pRseitfe
vaa pitssaanl to a Iswfiil adoduion afie r iMpMiim by an ioniugEatioD oCfieer prior ID
Docwdicr 1, ISdSf Or ^dio odeswi o cttBEcdfbfi United priurr to Deocnbcr
1.19DS.andwlui]ici«ioDeGeaiberl, 19»eillier a)iqn^ for aayiDm Willi ibe 
INS; C2)wasiBsuedanOnlerTDShdv(:aiKiiiiderMetun24lQr24^ofttie 
KanQ^gntiQnandNatioiial$qrAct(asin ifflctprior to April 1,1997): C^was^bcedin 
eacInrio&ptoceedneK voder seetiim 23 i of the and Natioorih^
eC^prioriO April 1, 1997); (4) awilii fl fine anploymeat amha^Hnw- (Qupiwdfiir 
adjuBOmO of status under aectkn24S; vCQ^ipiliedftraBip odor tai£tiinkt die 
loarigiation and NadfloaliQr Acting b I a^iuttd to die Bttns of an alieo liwfidly
adultlkrifBrilonnBneUieBideilceiftbe iHamnahw an a;yl»yti«pi 
aadisodiawueaditiiss&ikTDthcllBKelStatesfiopcnnaiinDtieafdeKn. Annlkation 

. nM be filed Iqr ^091,2000. AdeciiionbyifaBAiinnK^GGnetalneaaitfiigihe 
eligibiliiy of any alien Car sodi adjttstnmu staJI no^rewtew^ in any conn.

Any Nicaaguan who entered d* Unite States poor to Decendier 1.1995, but does ax
nett ai?f of conditiM Bated in (A) or (J)(l) diran^ (6) abtWE Shan be eBgibte to 
appprfiirpwole, wifliatiqpilayinetf auflsrirafian, ftomteAttooMy Faxole 
nwy be graiaed Jar a periiMl CO U BondB, during wbkh lane the alten Shan have
file burden to csoWish that the aliCD did in ISut, ooter Ow IMted States prior to 
teanbei 1,1995. If the aBqnmcM bis hmiW the alfen « >KmKip ft—ly fw
a4^tf1lnett te kwiiri pezinaneiU Kridetd Bbtea aatoe cttubitUMis as above.

Any JOcaragoan who b the ^«ase, chill, or uamamed son or daugliiBr tetorided itat
«ml 1« IWW sMa priortn D«gte 1. JSasiagustod to kwfid ptttnaitett tttidBtt BWiiB nndtt the prior two pnagnpbs

shall be efigiUe to apply far such adgnsti lot. fwagwpns

tefflgMlwnRedhnn Att w21 apply uiai5F ^ppBcari^

^smp-tiinenilcwiaootapply toihef illDwlngeJaa«5s ofCeanal AnMrfcaaa
Guaittnaliina and Satv^otaas who are 
^l^umwgh; C2) ttberGnattaieius and 
belhre April 1,1990. airiwIiDse china
the spouan aori niiuv ehildEEa (at ttw tteLe 
Salvadenna deaeribedin (1) and C2); (4) a 
Qiwtmtalam aood Salvadsiain deaeribeilf 
lelitf , provided such sons and dawpi^p^ 
1990.

i: (1)
of tbeplainiiff class in AAC V. 

^Mmans who qipBed for asylum on O' 
t ttenttadjiu&caced prim to April 1. 1997; (3) 
n of granting zelief) of Guaaeinalans and 
ahilt, nnmaniedsaiH and danghiecs of

(1) and (^) and who bave been oaniBd 
I mttted die IMted States prior to Oeiaber 1.

■ y'.. . • . .
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note for ELENA. KAGAN/LEANNE SHIMABUKURO
i

FROM : ROB MALLEY
Subject: Administrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider 
administrative, as opposed to legislative, steps. The most 
important ones they propose are:

1. That the AG -reverse the NJB decision — which held that the 
rule on accrual' of time for suspension purposes applied 
retroactively. As you know, 5 of the 7 BIA judges on the NJB 
panel dissented from the majority opinion, and some,federal
courts also have disagreed with NJB.

!
I have raised this with DoJ and INS in the past, and have been 
told that OLC's. view is that the advocates' position is not 
defensible. OLC has so advised the AG. Of course, the White 
House could request that this be reviewed, and could inform DoJ 
of its preferred policy outcome, but this is hardly likely to 
yield a different result.

2. That DoJ and INS interpret the cap provision to apply to the
total number of-, adjustment granted per year, not the number of 
suspensions/caricellations of removal.: Aliens who are granted
suspension would be placed on a waiting list and permitted to 
remain here legally until a number is available for adjustment in 
a subsequent fiscal year.

My recollection on this one is that INS/GC thought this was not 
the preferred interpretation, albeit a defensible one. At the 
same time, DoJ/INS strongly believed .that adopting that approach 
would be viewed on the Hill (i.e., by Smith) as an^end-run around 
the cap. In litigation on this issue, DoJ has opposed the 
advocates' view.

The WH could ask Justice whether it the advocates' approach is 
defensible and, if it is, could request that it be adopted. 
However, without the other fixes that we would like (regarding 
NJB and the retroactive application of the hardhsip standards for 
ABC class members), this would be of limited value.

3. That DoJ interpret the ABC agreement to guarantee that 
suspension claims of class members would be adjudicated under the 
old rules. ABC class members would be subject to 7 year, more 
lenient standard, regardless of when.they were put in 
proceedings.
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I have not discussed this with DoJ or INS at all, and therefore 
do not know whether the settlement can be so read. .However, DoJ 
has taken the firm position that the settlement only had to do 
with asylum, not with suspension -- which gives us some clue as 
to where they would come out.
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THE WHITE HOUSE 
WASHINGTON 

July 8. 1997

MEMORANDUM FOR THE PRfiSIDENT 

FROM: PHIL CAPLAN^.

SUBJECT: Central American Migrants

1

THE PRESIDENT HAS SEEN

C-f'd-h

2«4vrtv/€jTe

Sandy Berger, Maria Ecbaveste, John Hilley, Bruce Reed and Chuck Ruff recommend in the 
attached memo that you approve a course of action to provide relief tci Central American 
migrants afifectcd by the new immigration law. The strategy includes Administrative action to be 
taken by the Attorney Generai and proposed legislation. Executive achon by you would be held 
in reserve in case the legislative effort is unsuccessful. Sandy et al. ^eek your approval as 
soon as possible so as to permit Hill briefmgs on the legislation to ^ove forward.

Background. As you know, the immigration law severely restricts thp government’s ability to 
suspend deportation for aliens who have resided in the U.S. for considerable periods of time.
This greatly affects Central Americans who entered here in the I980s.i Two groups are most at 
risk who had been authorized to stay: IJ roughly 40.000 Nicaraeuans ivho the Rpapnn 
Admims^on protected from deportation while DOJ reviewed their ^lum appli^ons - the 

pmpram Tnn,- iQQf; 0) roughly 190,000 Salvadorans and 50,100 were
protected from deportation under a court settlement Uuder the old ru|es, roughly 120,000 in 
these groups qualified for suspension. Under the new rules, only a ftajetion will be eligible.

Course of action. Any long-term solution to the problem will require legislation, but there are 
some administrative actions we can take now. Administrative: the Atjtom^ General will: (i) 
aimounce temporary steps to ensure that any migrant who would havcj qualified for suspension 
under the old rules would not be deported; (ii) announce her review of the “stop-time” decision 
by the Board of Immigration Appeals - a provision in the new law said that time spent in 
deportation proceedings did not count towards the residency requirerahnt and the Board ruled 
that the provision applied retroactively. The AG’s review of the dccisSon will be applauded. 
Legislation : Our proposal, which will very likely receive bipartisan sijpport. will restore 
qualified migrants to the status they had before the new law. Executii^e action (to be held in 
reserve): you have available to you a presidential grant of deferred enforced di^arture (DED). 
DED would protect qualified migrants from deportation, but it is onlyia temporary solution (18 
months) and does not offer naturalization or permanent resident status and could be revoked by a 
future President. In 1993, you used DED for a portion of the Salvadofans, in the hope that many 
would eventually qualify for a change in status, but the new law changed the landscape.

Your advisors recommend that you authorize the administrative steps \and legislative effort, but 
htAd DED in reserve to see if the legislation moves by the August recess. DED will be mentioned 
pNymely to some Members. Rahm concurs with the recommended coijirse of action.

Agree ____ Disagree ____ Discuss
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©RAFT
Proposed Amendments Regarding Suspwiion of Dcporuiion ^ "2^^'

Buckground ^

This legislation provides a better trau{(ion lo the ne»’ rules applicable to relief 
formerly known as suspension of dcportatiaiv In panioulv, U avoids any uitfainms tlmt 
c^d come from applying new rules to^ding cases, and it recognizes the continuing 
eftects of special legal metxures tok^ over the lost decade with regard to Cenlral 
American countries Aen mired in civiL^war. On the other hand, it does not provide for an 
amnesty — instead ii merely provided that applieanfs for suspcniiort of deportation who 
were in the adminlstralivc pipcliny as herein described, muit continue lo meet tho 
standards that applied before the 1996 Immigration reform law took effect.

Under previous law (foimea' ImmigradoD and Nationality Act pNAl § 244) 
suspension could be granted, in the discretion of the immigration judge, to an alien who 
has been present in the United States for seven years, shows good moral eharectaf,' and 
demonstrates that deportation would uuso "extreme hardship" to the alien or to a spouse, 
parent, or child who is a lawfbl permiment rveidvat or ti U,S. oitlzon. Under asiendinsnia 
adopted by the Illegal Immigration Refonn end Immigrani Responsibjlity Act [IIRIRA], 
tho subsrantjve standard! are eunsiderably Ughienod for this relief, now called 
"cancellation of removal," INA § 240A(b)(I). The alien must show ten years of 
continuous physical presence and good moral character, and must demonstrate that 
removal would cause 'excepiional and extremely unusual hardship" to a lawfully reaident 
or U.S. citizen spouse, parent, or child. Hardship to the alien alone is no longer relevant. 
Those fjghtar standards apply, howavor, only to removal cas» iniilaiod on or after the 
efftctlve date of Title III-A of llRlRA, April 1. 1997. Cues initiated earlier may sUil be 
dscidad under ihe previous scvcn-yccr suspension standard.

IIRIRa also imposed two other nairictions on this ijcneraJ form of relief, 
however, and both havo been applind to pending suspaneioneases os well!

-Stoo-tirng'* njle. Under pnt'IIRTIlA suspension rules, an individual 
could continue accruing time toward the needed seven years after 
deportaUon, proceedings bad commeficed, INA § 240A(d), added by 
IIRIRA, adopts a new "stop*lime’' rule, which requires that the raquisitc 
period be achieved before the charging document is served. The Board of 
Immigration Appeals construed RRIRA ( 309(c)(5) as making this rule 
applicable as well to all uses where the grant:of suspension was not final 
on the dale of enatimom. Manor ofNJD, Ini/Dcc. # 3309 (BlA Febmarv 
20, 1997). ' ^

fZIApn^UaP. INA § 240A(c) and IIRIRa | 309(e)(7) annuel
cap of ^00 on the total of suspensions and adjustments plus cancellation! 
end rdjuitments m any given fiKal year, beginning wiiJi FY 97. which 
began on October 1. 1996. one d|y after HRJRA's enacitnenl. This 
immediate applicailou lo easos In the pipeline, which arc suT! adjudicated
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under ihe previous siuipension luUs in mosi respects, hu caused 
disruption in normal case proucssin^ in iho immigration couiu because )i 
suddenly Imposed a quantitative limit on what had previously been a 
purely qualitative dcierminaiion, inesqtpably administered in 
decentralized fashion by over 200 immigration judges. The prohinm has 
been particularly acute because the imposition of the cap coincided with a 
higher volume of suspension applIcBtioas, owing, i/jier a!la to 
developments in long-slanding clus-aetlnn lltlgsiion. especially American 
Sojitbt Churches v. Thornburgh, (eettlemeni agraameol reached in 
1991) and to the phasing out of the Nicaraguan Review Program initiated 
by the Reagu Admlnisiraiion.

Cetteral description of the amendments

The proposed amendments are roeam u> eliminate any arguably retroactive 
applleation of the new rules governing suspenaon«typc relief. Ca.<;es in the pipeline^ 
would continue to decided under the old auspensib’n rules in all respects (this includes 
all eases previously; covorad by the Niooraguan Review Program), while new, post-April 
1, 1997, eases would be governed by the new standvds adopted in IIRIRA § 240A(b). 
including the stop-time rule and the annual eap. Also, In rocognition of the specid 
elrcumnanea of the persons covered by the Bush Administration’s seRlcmenl of the ABC 
litigation In 1991, the proposed amendments apply to such poisons the pre-April 1 rules. 
These are. in effect, ’'pipeline" cn&es, nnd the amcadment apeclfleally mandates that their 
relief applications be judged under the earlier subsunilve standards. None of tht 

amendmenu, however, dieutici thai ^ny of Ute aflcviBU persons shall be granted relief. 
Every application for suspension or cancellation must still be considered, casc-by-case, 
by an iniraigration judge.

Seetlon-hy^eeilOH enalytls

Section IfaV I'liis subsuciiun amends INA $ 240A(e) so That the anmjal cap set 
forth there applies bnly to cases commenced after April 1, 1997 Cwhere the applicable 
relief is cancdlalidn of removal, with Us 10 ycaj/aad higher hardship requirements, 
rather than suspension of deportation). The amendmt^i exempts from the cep pre-April 1 
cases (suspension cases) aa well as banerad spouses and children who receive 
oanoellation under tlte aposial rules of 240A(b)(2).

Section Jfb). The repeal of IIRJRA $ 309(c)C7) simply makes that section 
conslsent with section l(a)’s removal of the cap from pre>ApriI 1 cases (bacause a cap 
that covers suspension case* wa$ set forth both there and In INA § 240A(e)). The repeal 
of IIRIRA § 309(e)(5) makes it clear that the stop>timc rule applies only to ’’oaneelloslon 
of removal" relief (Initiated on or after April 1,1997). and does not apply to suspension 
cases already In ihc pipeline on IIRIftA's effective date.

'1

c
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THE WHITE HOUSE 

WASHINGTON

July 3, 1997
ACTION

memorandum for the president

FROM:

SUBJECT:

Purpose

SAMUEL BERG 
maria ECHAV 
JOHN HILLEY 
BRUCE REED 
CHARLES RUF

Central American Migrants

Background

suspension o?^deportation^--^the the availability of

spent in removal proceedings to permits time
requirement, the “^idency
as M70, the Board of imms^ rule. In a decision knownrule applies ret^oactivel?. Appeals (BIA) ruled that this

Ior*uspenIi|n!‘''S®sequin«rarr«^al f miqrants eUqlble
amerieans who entered tS S s in^w Central
war and poiitical persecution’ nSrt?ri,i'®°?® elvii
been authorized to remain in the ^ groups who had
measures: various special

tiftu:en^L^fa'^a?%"I^:dorL^:rGiat:Lta;^^“y^S:"

50:39bd /beigmi PCQ3 - QCi, _ 30:3
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s::s.T;j;rroughly 190,000 S.lvadoruns aud SO, oSo^uht^f

Hi s““ ar:”™u-
and^spllicai Republican, such a, senator Abraham

Forms of Relief

aLSis?rat^ve actio^^^Speci?icfur^hf^A?t^^^ members through 

decided to invoke her au?h“itrto^;ev?L^jr"rL 

applying the stop-time rule retroactively The
9oS:™“?s' by Centrar-A^^li^“ran2 th“"*^'^

^m?irpr“ni|^ro%‘tL“?L"1he“^"* f ^be other
standards. The most we c^Jrdo ^oulfL^^f stringent
grant of deferred enforced departure (DEDi for^^e ^ presidential potential for further extensions. SId “Old OOoJOc? lOs°
how0v0r^it^0fri|^®0nli*0 t^*"'* members) from deportation;

and in 1992 and 1993 for Salvadorans incidents

Counsel is looking into Office of Legal
have circumscribed the President'O^aithlOilyl?'' “ay

- exempting then from the cap^and fr^thO 0° ^^atus quo ante 
suspension standards. Although deb ‘^5 f''' stringentallows us to protect CenSal Lprfr^ i*^®® incomplete relief, it
in the near term, and Se would^hold deportation, at least
logielative effort it ”sll00«sf0l ^he

F0:33«d ibqTqini 3CQa_Q;-i-_-Dm
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Proposed Course of Action

congress, we would take the

1. The Attorney General would announce her decision on NJB.

2. we would present our legislative proposal with bioartis«n
DEO®"whiirkiv®M'’’’S''’' refer to the possibility ofi key Members like Representative Lamar Smith will be

it less objectionablethan ded. We would not propose a trade-off against legal 
st^on^ ''hich Senators Abraham and Kennedy (our

3. The Administration would announce temporary stems to f-ncnr-a 
that any ABC or NRP member who would have qualified for 
suspension under the old rules would not be Reported

absence of legislative action by the start of theJh^^you^^grl^i ^ recoLe°n^^^ion

RECOMMEKDATI ON

That you approve the proposed course of action.

approve disapprove

b0:29bd JbQTqsni
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adjustneot to lawfol pozoanent resident statna note same er>iwi^t{«M>y above.
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NATIONAL SECURITY COUNCIL

FAX COVER SHEET

NATIONAL
SECURITY
COUNCIL

17th & Penn, N.W. 
Washington, D.C. 
20504

Did you get a complete, 
clear transmission? If 
not, please call;

;(202) 456-9141

iFrom: Rob Mailey
|To: Elena Kagan/ Leanne Shimabukurb 

|Agency: DPC 
jpax Number: 62878/67028 

I Date/Time:
[No. of pages to follow: 4

^Message: Attached is a revised version of the 
[options paper - itself a shortened version of INS’. 
?NSC’s view is that we should seek agency positions 
jASAP on the options and subsidiary issues. If Bruce i 
|wants to chair a high-level meeting, our preference 

|would be that it happen very soon, as our principal 
I® ®r9®r) t*3s been asking for this to move.



ACTION

MEMORANDUM FOR THE PRESIDENT

THROUGH: 

FROM;

SUBJECT:

THE -EXECUTiW-CLEI^'

SAMUEL- 'BERGER 
BRUCE REED 
JOHN HILLEY

d

Legislative Options on Immigration Law

Purpose

To adopt a legislative strategy to address some of the harshest 
provisions of the immigration law.

I

Background

The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA) severely restricts the availability of 
suspension of deportation in three ways:

(1) it extends the length of time immigrants must have resided in 
the U.S. to be eligible for suspension from seven to ten years 
and requires a greater showing of hardship. These rules apply to 
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,U00 annual cap on the total number of suspensions 
that can be granted, regardless of the number of" individuals 
found eligible for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency 
prong before being placed in removal proceedings, (Prior to the 
IIRIRA, time would accrue throughout the course of proceedings.) 
This "stop-time" rule applies retroactively to individuals who 
were placed in proceedings prior to April 1, 1997.

The combination of these changes will dramatically reduce the 
number of immigrants currently in the U.S. who will be eligible 
for suspension. During your trip to Central American, you stated 
that you would work with Congress to seek to alleviate the 
harshest consequences of the law.

cc: Vice President 
Chief of Staff
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Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all 
nationalities, its consequences will be most acutely felt by the 
large number of Central Americans who entered the U.S. illegally 
in the mid/late 1980s in response to civil war and large-scale 
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration protected 
most of them from deportation during the pendency of a special 
DoJ review of their asylum applications. That program ended in 
June 1995 and the last available form of relief for Nicaraguans 
is to apply for suspension of .deportation. Because of the way 
their cases were handled, Nicaraguans will be most severely 
affected by the retroactive application of the "stop-time" rule.

Guatemalans and Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in 
1991, Salvadoran and Guatemalan asylum-seekers who came to the 
U.S. in the 1980s were protected from deportation until their 
asylum claims could be decided under special adjudication 
procedures. Congress and the Executive branch also'protected 
Salvadorans from deportation through various programs that 
expired in 1994. The ABC class is comprised of roughly 190,000 
Salvadorans and 50,000 Guatemalans.

Because INS only fully put in place its special asylum procedures 
on April 7, 1997, and because ABC members did not press for rapid 
asylum hearings (believing that they were accruing time for 
purposes of suspension), a vast majority of them still have 
pending asylum applications and have yet to seek suspension of 
deportation. As a result, and barring a legislative change, they 
will be subject to the IIRIRA's stricter rules.

In short, absent legislative fixes, approximately 280,000 Central 
Americans may eventually be subject to deportation. This could 
lead to serious disruptions to families in the U.S. and threaten 
the stability of Central American nations that rely heavily on 
remittances from immigrants and whose labor markets could not 
absorb a large number of returnees.

Congressional Sentiment
/

The legal modifications appear to have been motivated by the 
feeling that suspension was granted too generously — by 1996, 
immigration judges were granting it to roughly 75% of applicants. 
In addition, some in Congress wanted to eliminate the possibility 
of an amnesty-like program for Central Americans. At the same 
time, it is likely that many Members were not aware of the full



impact of these changes, particularly on long-standing de facto 
residents such as the ABC members.

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would, affect between 19,000 to 38,000 individuals who 
would be granted suspension absent the cap. However, it would 
not address the .core concerns of the immigrant community or of 
Central American governments because it would not assist about 
215,000 ABC members not in proceedings as of April 1 (and 
therefore affected by the cap .and the new suspension rules), nor 
would it help the 40,000 Nicaraguans affected by retroactive 
application of the "stop-time" rule. This is the most modest 
option which DoJ already is discussing with Members of Congress, 
In the meantime, DoJ has put a hold until September 30 on 
deportations of people who would have qualified but for the cap.

Option 2; Lift Gap for Cases in Proceedings Prior to April 1 and 
Reverse Retroactive Application of the "Stop-Time" Rule.

This option would benefit between 38,000 and 76,000 individuals - 
- essentially those helped by option 1 plus Nicaraguans affected 
by retroactive application of the "stop-time" rule. It could be 
justified as a fair transitional measure as the Administration 
moves toward full implementation of the law. However, it would 
be criticized from both sides: it would not help approximately
215.000 ABC class members not in proceedings as of April 1, and 
is likely to be strongly opposed by the principal congressional 
backers of the IIRIRA. Absent high-level White House efforts, 
proposing this could undermine our chances on option 1.

Option 3: Lift Cap for ABC Members and Individuals in Proceedings 
Prior to April 1; Reverse Retroactive Application of the "Stop- 
Time" Rule for Cases in Proceedings Prior to April 1; and Apply 
pre-April 1 Suspension Standards to ABC Members.

This is the broadest option and is eiipected, to benefit roughly
119.000 individuals those covered by option 2 plus ABC members 
who would have qualified had there been no change in the law.
This is the only option that addresses the bulk of the Central 
Americans' and immigrant community's concerns. Special treatment 
of ABC class members can be justified by their unique, 
circumstances, which includes their long presence in the U.S. 
under temporary legal status and the fact that their asylum cases 
were delayed while INS put in place special asylum procedures -- 
as a result of which they are being barred from suspension 
because of legislation passed 6 years after the settlement 
agreement with DoJ. The Administration also could point out that
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these are transitional measures, and that full implementation of 
the immigration law will soon follow.

However, this option is likely to generate strong opposition from 
Members of Congress who will liken it to an amnesty and question 
the Administration's resolve to seriously enforce the immigration 
law. Moreover, it might be criticized for singling out for 
special treatment Salvadorans and Guatemalans. Absent high-level 
White House intervention along the lines of the final days of 
debate on the 1996 bill, even proposing this option could 
jeopardize the chances of options 1 or 2.

/
Related Issues

Two additional issues need to be resolved based on your decision 
on the foregoing options:

Issue #1: Whether to temporarily stop deporting individuals who 
would qualify for suspension under the option you select.

This would avoid the deportation of immigrants who may otherwise 
qualify were we to reach agreement with Congress. At the same 
time, the hold would not prejudge the outcome of our negotiations 
with Congress as deportations could resume if and when necessary. 
However, this will be criticized by some Members of Congress.

Issue #2: Whether to agree, in negotiations with the Congress, to 
offset any increase in the number of suspension grants with a 
reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might 
condition their agreement on an offset. With roughly 90.0, 000 
legal immigrants admitted per year, even the most geherous option 
(#3) would entail reducing that number by only slightly over 10% 
or, if spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the 
Administration's principle of favoring legal immigrants over 
those without legal status. In addition, several Members — 
including Senator Abraham — strongly oppose an offset, which 
they fear might re-open debate on other legal immigration issues.

RECOMMENDATION



I have not discussed this with DoJ or INS at all, and therefore 
do not know whether the settlement can be so read. .However, DoJ 
has taken the firm position that the settlement only had to do 
with asylum, not with suspension — which gives us some clue as 
to where they would come out.

^ (DaoCo



DISCUSSION MEMORANDUM

Background

The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA) severely restricts the availability of 
suspension of deportation in three ways:

(1) it extends the length of time immigrants must have resided in 
the U.S. to be eligible for suspension from seven to ten years 
and requires a greater showing of hardship. These rules apply to 
persons placed in removal proceedings after April 1, 1997/

(2) it sets a 4,0007^nnual cap on the total number of suspensions 
that can be granted, regardless of thd number of individuals 
found eligible for suspension. Previously, there was no ceiling;

(3) it requires immigrants to meet the 7 (now 10) year residency 
prong before being placed in removal proceedings. C'Prior to the 
IIRIEtA, time would accrue throughout the course of proceedings.) 
This "stop'time" rule applies retroactively to individuals who 
were placed in proceedings prior to April 1, 1997.

The combination:of these changes will dramatically reduce the 
number of immigrants currently in the U.S. who will >e eligible 
for suspension. During your trip to Central Americ^J you stated 
that you would vioxk with Congress to seek to allevi^e the 
harshest consequences of the law.

Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all 
nationalities, its consequences will be most acutely felt by the 
large number of Central Americans who entered the U.S. illegally 
in the mid/late 1980s in response to civil war and large-scale 
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration-protected 
most of them from deportation during the pendency of a special 
DoJ review of their asylum applications. That program ended in 
June 1995 and the last available form of relief for Nicaraguans 
is to apply for suspension of deportation. Because of the way 
their cases were handled, Nicaraguans will be most severely 
affected by the retroactive application of the ^^stop-time"' rule.

Guatemalans and Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in 
1991, Salvadoran and Guatemalan asylum-seekers who came to the 
U.S. in the 19e0s were protected from deportation until their

cc: Vice President 
Chief of Staff
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asylum claims could be decided under special adjudication 
procedures. Congress and the Executive branch also protected 
Salvadorans from deportation through various programs that 
expired in 1994, The ABC class is comprised of roughly 190,000 
Salvadorans and 50,000 Guatemalans.

Because INS only fully put in place its special asylum procedures 
on April 7, 1997, and because ABC members did not press for rapid 

'tOasylum hearings (believing that they were accruing time for ^ ^5^ '^^urposes of suspension) , a majority of theni still have pending
0^4

r

n?

asylum applications and have yet to seek suspension of 
deportation. As a result, and barring a legislative change, 
will be subject to the IIRIRA's stricter rules. Others were 
placed in proceedings before the accrual of seven years, and 
therefore will be barred by the "stop-time" rule.

they

In short, absent legislative fixes, approximately 280,000 Central 
Americans may eventually be subject to deportation. This could 
lead to serious disruptions to families in the U.S.^^and threaten 
the stability of Central American nations that rely heavily on 
remittances from immigrants and whose labor markets could not 

L_^absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the 
feeling that suspension was granted too generously. In addition, 
some in Congress wanted to eliminate the possibility of an 
amnesty-like program for Central Americans. At the same time, 
many Members were not aware of the full impact of these changes, 
particularly on- long-standing-de lacto residents such as the ABC 
members.

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 15,000 to 35,000 individuals who 
would be granted suspension absent the cap. However, it would 
not address the core concerns of the immigrant community or of 
Central American governments because it would not assist about 
215,000 ABC members not in proceedings as of April 1 (and 
therefore affected by the cap and the new suspension rules), nor 
would it help the 40,000 Nicaraguans affected by retroactive 
application of the "stop-time" rule. This is the most modest 

jj, option which DoJ already is discussing with Members of Congress.
^In the meantime, DoJ has put a hold until September 30 on 

\ ^^deportations of'people who would have qualified but for the cap,
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Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and 
Reverse Retroactive Application of the ""Stop-Time" Rule.

This option vould benefit betveen 38,000 and 76,000 individuals 
- essentially those helped by option 1 plus Nicaragijans and
others affected by retroactive application of the "stop-time" 

could be justified as a fair transitional measure as 
the Administration moves toward full implementation of the law. 
However, it would be criticized from both sides: it would not 
help approximately 215,000 ABC class members not in proceedings 
as of April 1, and is likely to be strongly opposed by the 
principal congressional backers of the IIRIRA. Absent high-level 
White House efforts, proposing this could undermine our chances 
on option 1.

i'

Option 3: Lift Cap for ABC Members and Individuals in Proceedings 
Prior to April 1; Reverse Retroactive Application of the "Stop- 
Time" Rule for Cases in Proceedings Prior to April l;[~and Apply 

pre-April 1 Suspension Standards to ABC Members

This is the broadest option and is ei^ected to benefit roughly 
119,000 individuals — those covered by option 2 plus ABC members 
who would have qualified had there been no change in the law.
This is the only option that addresses the bulk of the Central 
Americans' and immigrant community's concerns. .Special treatment 
of ABC class members can be justified by their unique 
circumstances, which includes their long presence in the U.S. 
under temporary legal status and the fact that their asylum cases 
were delayed while INS put in place special asylum procedures — 
as a result of which they are being barred from suspension 
because of legislation passed 6 years after the settlement 
agreement with DoJ. The Administration also could point out that 
these are transitional measures, and that full implementation of 
the immigration law will soon follow.

However, this option is likely to generate strong opposition from 
Members of Congress who will liken it to an amnesty and question 
the Administration's resolve to seriously enforce the immigration 
law. Moreover, iit might be criticized for singling out for 
special treatment Salvadorans and Guatemalans. Absent high-level 
White House intervention along the lines of the final days of 
debate on the 1996 bill, even proposing this option could 
jeopardize the chances of options 1 or 2.

Related Issues

Two additional issues need to be resolved based on your decision 
on the foregoing options:
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Issue #1: Whether to temporarily stop deporting individuals who 
would qualify for suspension under the option you select.

This would avoid the deportation of immigrants who may otherwise 
qualify were we to reach agreement with Congress. At the same 
time, the hold would not prejudge the outcome of our negotiations 
with Congress as deportations could resume if and when necessary.

Issue #2: Whether to agree, in negotiations with the Congress, to
offset any increase in the number of suspension grants with a 
reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might 
condition their agreement on an offset. With roughly 900,000 

,^-legal immigrants admitted per year, -evet^the most generous option 
(#3) would entail reducing that number by waly- over 10%

\ or, if spread over several years# ^

However, any such option could be seen to conflict with the 
Administration's principle of favoring legal immigrants over 
those without legal status.-,^ In addition, several Members — 
including Senator Abraham -4 strongly oppose an offset, which 
they fear might re-open debs te on other legal immigration

it W0r\u(il lM*dU

, pricing o
Immigration advocates are pressing us. to take admini^rative
steps instead of/in addition to legislative ones.

Administrative Options

Step #1: Temporarily Halt ABC Asylum Interviews

Pursuant to the settlement, INS began conducting new asylum 
interviews of ABC members in April 1997. Interviews are 
resulting in large numbers of denials and placement of aliens in 
deportation proceedings — thereby cutting off the accrual of 
time for suspension/cancellation purposes. Advocates seek an 
immediate, temporary halt to interviews as the Administration 
considers its options, arguing that the INS waited 6 years to 
schedule the interviews, only to hold them when they will cause 
most harm to the aliens as a result of the new "stop time" rule. 
However, a halt will be viewed by some Members as inconsistent 
with INS' commitment to move forward with interviews.

Step #2: Re-interpret the Cap Provision

Advocates argue that the IIRIRA can reasonably be read to impose 
a 4,000 cap on the number of adjustments of status granted 
annually, not on the number of suspensions. They ask that aliens 
granted suspension be placed on a wait list and permitted to 
remain in the U:S. legally until a number is available for
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adjustment of status in a subsequent fiscal year. While this 
arguably is a defensible interpretation of the law,, it risks 
being viewed by some Members as an end-run around tlie cap.

Step #3: Reverse the .decision applying the stop-time rule 
retroactively

Advocates are urging the Attorney General to reverse the Board of 
Immigration Appeals decision (known as NJB) holding that the 

yjT stop-time rule applies retroactively. They argue that NJB was a 
V split decision by the Board and that a reversal would be

justified. However, OLC has reviewed this issue and does 
K" b^/not believe the advocates' interpretation is defensible.

■&'



note for ELENA. KAGAN/LEANNE SHIMABUKURO 

FROM : ROB MALLEY
Subject: Administrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider 
administrative, as opposed to legislative, steps. The most 
important ones they propose are:
1. That the AG reverse the NJB decision — which held that the 
rule on accrual of time for suspension purposes applied 
retroactively. As you know, 5 of the 7 BIA judges on the NJB 
panel dissented from the majority opinion, and some^federal 
courts also have disagreed with NJB.

I

I have raised this with DoJ and INS in the past, and have been 
told that OLC's. view is that the advocates' position is not 
defensible. OLC has so advised the AG. Of course, the White 
House could request that this be reviewed, and could inform DoJ 
of its preferred policy outcome, but this is hardly likely to 
yield a different result.
2. That DoJ and INS interpret the cap provision to apply to the 
total number of adjustment granted per year, not the number of 
suspensions/cancellations of removal. Aliens who are granted 
suspension would be placed on a waiting list and permitted to 
remain here legally until a number is available for adjustment in 

a subsequent fiscal year.
My recollection on this one is that INS/GC thought this was not 
the preferred interpretation, albeit a defensible one. At the 
same time, DoJ/INS strongly believed that adopting that approach 
would be viewed on the Hill (i.e., by Smith) as an end-run around 
the cap. In litigation on this issue, DoJ has opposed the 

advocates' view.
The WH could ask Justice whether it the advocates' approach is 
defensible and, if it is, could request that it be adopted. 
However, without the other fixes that we would like (regarding 
NJB and the retroactive application of the hardhsip standards for 
ABC class members), this would be of limited value.

3 . That DoJ interpret the ABC agreement to guarantee that 
suspension claims of class members would be adjudicated under the 
old rules. ABC class members would be subject to 7 year, more 
lenient standard, regardless of when they were put in 
proceedings.



Leanne A. Shimabukuro 07/03/97 10:36:39 AM

Record Type: Record

To: Maria Echaveste/WHO/EOP

cc: Jose Cerda lll/OPD/EOP
Subject: follow up on suspension issue

I wanted to get back to you on the question I raised with you yesterday. On the 4,000 cap, the 
Hogan memo argues that the statute could be read to mean that we can grant an unlimited number 
of suspensions but can only adjust the status of 4,000 people. Normally, once we suspend 
deportation, we allow individuals to adjust to permanent resident status within a short amount of 
time. My question was: what is the status of people who are suspended but are not allowed to 
adjust for years? Is this better than DED status?

According to Rob Malley, it is preferable to be under "suspension" status since adjustment to 
permanent resident status naturally follows, even if we make people wait for years to get it . On 
the other hand, DED does not necessarily result in adjustment.

This reaffirms the point you made yesterday that groups will likely prefer the legislative fix of lifting 
the cap on suspensions and adjustments to granting DED administratively.
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OirtUne of Proposed Provisions for Legislation on Central Americans

■ Codify rule in as decided by die Board of ImimgraTlon Appeals. Claris Uiat in
cases where the Attorney General tcnninalBS and initiafes new procedures UDdeF the 
posi-ITRlRA rules, the prevlously-issued Order to Show Cause is void and thus, time 
continue^ to run until the new Notice to Appear is issued.

• Provide exceptioh to N-J-B- rule for Salvadorans and Cuaietoalans in tbe ABC class and 
for Nicaraguans who first enieied the United Stares prior lo April 1, 1990. In such 
cases, the pciiod of continuous physical presence is deemed to teoninoie on April 1,
1997. --------

For suspension of d^xtetion applicants Other than the ABC class monibexs, 
Nicaiaguans. and asylees described in previous paragraph, the SlTlCiei Siatidaid of 
exceptional and extremely unusual hardship id a citizen or legally-tesidenr inunediatc 
relative of the applicant will apply. This new requirement will be effective on the date 
of enacunenr of these amendniMffs.

Aggregate limitation of 4.000 is further clarified m ^1y co decisions lo suspend/canccl 
(and not only to adjustments, thus overtuming adverse court decisions lo this etfecr). 
For FY 1997 only, 4.000 limitation applies to decisioos to cancel or suspend made after 
April 1, 1997. For future years, limiation can be exceeded by up to 10,000, but for 
each number over .4,000, a visa must be subtracted from the following year's allotoieoi 
for diversiiy immigraiK visas.
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MEMORANDUM FOR nffiPkrf^IDENT 

FROM; PHIL CAPLAN^. 

SUBJECT; Central American Migrants

THE WHITE HOUSE 
WASHINGTON 

July 8. 1997

THE P5?F.SJDENT HAS SEER

Sandy Berger, Maria Echaveste, John Hilley, Bruce Reed and Chuck Ruff recommend in the 
attached memo that you approve a course of action to provide relief td Central American 
migrants affected by the new immigration law: The strategy includes Administrative action to be 
taken by the Attorney General and proposed legislation. Executive achon by you would be held 
in reserve in case the legislative effort is unsuccessful. Sandy et al. ^cek your approval as 
soon as possible so as to permit Hill brieflngs on the legislation to ^ove forward.

Background. As you know, the immigration law severely restricts thp govcnmicnt's ability to 
suspend deportation for aliens who have resided in the U.S. for consic(erable periods of time.
This greatly affects Central Americans who entered here in the I980s.^ Two groups are most at 
risk who had been authorized to stay. 11 roughly 40.000 Nicaraguans who the Reagan 
Administration protected from deportation while DOJ reviewed their ^lum applications - the 

in June 1995:2) roughly 190.000 Salvadorans and 50,000 Guatemalans who were 
protected from deportation under d court settlement. Under the old rujes, roughly 120,000 in 
these groups qualified for suspension. Under the new rules, only a fraction will he eligible.

Course of action. Any long-term solution to the problem will require legislation, but there are 
some administrative actions we can take now. Administrative: the Aljtomey General will; (i) 
announce temporary steps to ensure that any migrant who would havci qualified for suspension 
under the old rules would not be deported; (ii) announce her review of the “stop-time” decision 
by the Board of Immigration Appeals - a provision in the new law sajd that time spent in 
deportation proceedings did not count towards the residency requirement and the Board mled 
that the provision applied retroactively. The AG’s review of the decision will be applauded. 
Legislation: Our proposal, which will very likely receive bipartisan sijpport, will restore 
qualified migrants to the status they had before the new law. Executhfe action (to be held in 
reserve): you have available to you a presidential grant of deferred enforced departure (DED). 
DED would protect qualified migrants from deportation, but it is onlyia temporaiy solution (18 
months) and does not offer naturalization or permanent resident status and could be revoked by a 
future President. In 1993, you used DED for a portion of the Salvadoians, in the hope that many 
would eventually qualify for a change in status, but the new law changed the landscape.

Your advisors recommend that you authorize the administrative steps \and legislative effort, but 
hold DED in reserve to see if the legislation moves by the August recess. DED will be mentioned 
primely to some Members. Rahm concurs with the recommended coijtrse of action.

_Nl_ Agree Disagree Discuss
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ACTION

MEMORANDUM FOR THE PRESIDENT

THROUGH: 

FROM:

SUBJECT:

THE ■EXECUTiVE"'CLERK’

SAMUEL- BERGER 
BRUCE REED 
JOHN HILLEY

Legislative Options on Immigration Law

Purpose

To adopt a legislative strategy to address some of the harshest 
provisions of the immigration law.

I

Background

The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA). severely restricts the availability of 
suspension of deportation in three ways;

(1) it extends the length of time immigrants must have resided in 
the U.S. to be eligible for suspension from seven to ten years 
and requires a greater showing of hardship. These rules apply to 
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,;000 annual cap on the total number of suspensions 
that can be granted, regardless of the number of" individuals 
found eligible for suspension. Previously, there was no ceiling;

(j) it requires immigrants to meet the 7 (now 10) year residency 
prong before being placed in removal proceedings. (Prior to the 
IIRIRA, time would accrue throughout the course of proceedings.) 
This stop-time ' rule applies retroactively to individuals who 
were placed in proceedings prior to April 1, 1997.

The combination of these changes will dramatically reduce the 
number of immigrants currently in the U.S. who will be eligible 
for suspension. During your trip to Central American, you stated 
that you would work with Congress to seek to alleviate the 
harshest consequences of the law.

cc: Vice President 
Chief of Staff
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Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all 
nationalities, its consequences will be most acutely felt by the 
large number of Central Americans who entered the U.S. illegally 
in the mid/late 1900s in response to civil war and large-scale 
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration protected 
most of them from deportation during the pendency of a special 
DoJ review of their asylum applications. That program ended in 
June 1995 and the last available form of relief for Nicaraguans 
is to apply for suspension of .deportation. Because of the way 
their cases were handled, Nicaraguans will be most severely 
affected by the.retroactive application of the "stop-time" rule.

Guatemalans and :Salvadorans: As a result of a settlement in a
major class action lawsuit (known as ABC) that was reached in 
1991, Salvadoran and Guatemalan asylum-seekers who came to the 
U.S. in the 198Qs were protected from deportation until their 
asylum claims could be decided under special adjudication 
procedures. Congress and the Executive branch also'protected 
Salvadorans from deportation through various programs that 
expired in 1994.: The ABC class is comprised of roughly 190,000
Salvadorans and 50,000 Guatemalans.

Because INS only fully put in place its special asylum procedures 
on April 7, 1997, and because ABC members did not press for rapid 
asylum hearings (believing that they were accruing time for 
purposes of suspension), a vast ma3ority of them still have 
pending asylum applications and have yet to seek suspension of 
deportation. As a result, and barring a legislative change, they 
will be subject to the IIRIRA's stricter rules.

In short, absent legislative fixes, approximately 280,000 Central 
Americans may eventually be subject to deportation. This could 
lead to serious disruptions to families in the U.S. and threaten 
the stability of Central American nations that rely heavily on 
remittances from immigrants and whose labor markets could not 
absorb a large number of returnees.

Congressional Sentiment
/

The legal modifications appear to have been motivated by the 
feeling that suspension was granted too generously -- by 1996, 
immigration judges were granting it to roughly 15% of applicants. 
In addition, some in Congress wanted to eliminate the possibility 
of an amnesty-like program for Central Americans. At the same 
time, it is likely that many Members were not aware of the full
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impact of these changes, particularly on long-standing de facto 
residents such as the ABC members.

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option vould affect between 19,000 to 38,000 individuals who 
would be granted suspension absent the cap. However, it would 
not address the.core concerns of the immigrant community or of 
Central American governments because it would not assist about 
215,000 ABC members not in proceedings as of April 1 (and 
therefore affected by the cap and the new suspension rules), nor 
would it help the 40,000 Nicaraguans affected by retroactive 
application of the "stop-time" rule. This is the most modest 
option which DoJ already is discussing with Members of Congress. 
In the meantime, DoJ has put a hold until September 30 on 
deportations of people who would have qualified but for the cap.

Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and 
Reverse Retroactive Application of the "Stop-Time" -Rnle.

y 4 ■y

This option would benefit between 38,000 and 76,000 individuals -
- essentially those helped by option 1 plus Nicaraguans affected 
by retroactive application of the "stop-time" rule. It could be 
justified as a fair transitional measure as the Administration 
moves toward full implementation of the law. However, it would 
be criticized from both sides; it would not help approximately
215.000 ABC class members not in proceedings as of April 1, and 
is likely to be strongly opposed by the principal congressional 
backers of the IIRIRA. Absent high-level White House efforts, 
proposing this could undermine our chances on option 1.

Option 3: Lift Cap for ABC Members and Individuals in Proceedings 
Prior to April 1; Reverse Retroactive Application of the "Stop- 
Time" Rule for Cases in Proceedings Prior to April 1; and AdtoIv 
pre-April 1 Suspension Standards to ABC Members.

This is the broadest option and is expected to benefit roughly
119.000 individuals — those covered by option 2 plus ABC members 
who would have qualified had there been no change in the law.
This is the only option that addresses the bulk of the Central 
Americans' and immigrant community's concerns. Special treatment 
of ABC class members can be justified by their unique, 
circumstances, which includes their long presence in the U.S. 
under temporary legal status and the fact that their asylum cases 
were delayed while INS put in place special asylum procedures -- 
as a result of which they are being barred from suspension 
because of legislation passed 6 years after the settlement 
agreement with DoJ. The Administration also could point out that
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these are transitional measures, and that full implementation of 
the immigration.law will soon follow..

However, this option is likely to generate strong opposition from 
Members of Congress who will liken it to an amnesty and question 
the Administration's resolve to seriously enforce the immigration 
law. Moreover, it might be criticized for singling out for 
special treatment Salvadorans and Guatemalans. Absent high-level 
White House intervention along the lines of the final days of 
debate on the 1996 bill, even proposing this option could 
jeopardize the chances of options 1 or 2.

Related Issues

Two additional issues need to be resolved based on your decision 
on the foregoing options:

Issue_Whether to temporarily stop deporting individuals who
would qualify for suspension under the option you select.

This would avoid the deportation of immigrants who may otherwise 
qualify were we to reach agreement with Congress, At the same 
time, the hold would not prejudge the outcome of our negotiations 
with Congress as- deportations Could resume if and when'necessary. 
However, this will be criticized by some Members of Congress.

Issue #2: Whether to agree, in negotiations with the Congress, to 
offset any increase in the number of suspension grants with a 
reduction in legal immigration numbers. ~

While not our preferred option, some Members of Congress might 
condition their agreement on an offset^. With roughhy 900, 000 
legal immigrants-admitted per year, even the.most generous option 
(#3) would entail reducing that number by only slightly over 10% 
or, if spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the 
Administration's principle of favoring legal immigrants over 
those without legal status. In addition, several Members — 
including Senator Abraham -- strongly oppose an offset, which 
they fear might re-open debate on other legal immigration issues.

RECOMMENDATION



MEMORANDUM 
May 22,1997

OPTIONS FOR AVOIDING MASS REPATRIATION AND DEPORTATION OF CENTRAL 
AMERICANS AND MINIMIZING HARDSHIPS TO ABC CLASS MEMBERS

This memorandum addresses issues specific to Salvadoran and Guatemalan nationals who are members 
to the class in the lawsuit American Baptist Churches et al v. Thomberg (the ABC class). The 
proposed policy solutions may also be relevant to issues concerning other nationalities.

L Background

The INS commenced asylum interviews for the ABC class on April 7, 1997. Sadly, when the litigation 
was settled, neither the attorneys for the ABC class nor the attorneys for the US government 
anticipated the severe limitations on relief contained in the 1996 Illegal Immigration Reform and 
Immigrant Responsibility Act (“the Act”).

Prior to the new Act, most class members who were not granted asylum would have a significant 
possibility of obtaining residency by a grant of suspension of deportation. Suspension is a remedy that 
an Immigration Judge can grant in immigration proceedings and which results in a grant of permanent 
residency. To qualify, an applicant must prove: (1) seven years of residency; (2) good moral 
character; and (3) that deportation would result in extreme hardship to the applicant or to his US 
citizen or permanent resident family members.

The majority of ABC class members not only have seven years in this country but have also established 
strong ties to family, fiiends, and work in the United States. In sum, thousands in the class expected to 
legalize by grants of suspension in immigration court.

The new immigration act eliminates suspension of deportation for all aliens placed in proceedings on or 
after April 1, 1997. Instead of suspension, the Act creates a new remedy called "cancellation of 
removal." Like suspension, it empowers an immigration judge to grant permanent residency. But its 
requirements are nearly impossible to meet. These requirements include: (1) ten years of residency; 
(2) good moral character; and (3) that a US citizen or lawful permanent resident parent, spouse or 
child of the applicant will suflfer extreme and exceptional hardship. The hardship to the applicant is no 
longer relevant!

Many ABC class members are members of families where the entire family applied for asylum. Thus, 
in many cases no member of the family can meet the requirement of having a legalized family member. 
Furthermore, a significant number of applicants are young adults orphaned or abandoned in the war. 
These young adults, regardless of their achievements here and the traumas they have overcome, cannot 
qualify for relief since they have no citizen or permanent resident qualifying family members. Finally, 
many ABC applicants entered the United States between 1988 and 1990, and thus will not have ten 
year's residence when their cases enter the court.



The new Act contains other restrictions as well. The first concerns limitations on accruing years of 
residency to qualify for suspension or cancellation of removal. The new Act provides in Section 
309(c)(5) that an applicant stops accruing the requisite seven or ten years when the applicant is served 
with a Notice to Appear, the document which commences immigration proceedings and which replaces 
the former Order to Show Cause ("OSC").

When the INS denies asylum to an ABC class member, the INS will then serve the applicant with a 
Notice to i^pear, which charges deportability and notifies the applicant of a court date. However, a 
substantial percentage of ABC class members were previously in immigration proceedings and have 
old OSCs. These individuals will almost certainly be ineligible for suspension or cancellation because 
under the Board of Immigration Appeal's decision, their old OSC could stop them fi-om accruing 
the requisite time in this country. For instance, an individual who entered this country in 1983 seeking 
a^lum and who was denied asylum (wrongly) that year by the INS will have an OSC dated 1983. If 
this individual is now denied asylum at his ABC interview and placed in deportation proceedings, then, 
instead of being credited for 14 years of residency, the NJB decision would credit only the years he 
lived here up to 1983.

About twenty-five percent of ABC class members were already in proceedings and thus have old OSCs 
issued before the accrual of seven years. These individuals could all be deemed ineligible for relief In 
addition, nearly all Salvadoran ABC class members had OSCs issued to them in 1992, as a condition of 
obtaining Temporary Protective Status. Thus, a huge percentage of the class with old OSCs would be 
barred fi-om applying for suspension or cancellation.

Finally, the new Act contains a provision that the INS contends limits grants of suspension or 
cancellation of removal to 4,000 per fiscal year. In February 1997, the chief immigration judge ordered 
all immigration judges to stop granting suspension because the 4,000 limit was nearly reached. The 
language in the Act does not make clear what happens to other suspension/cancellation applicants once 
the 4,000 limit is reached. Advocates for immigrants hope that the INS will decide that once the limit 
is reached, the judges can still grant suspension with the understanding that the grant recipient must 
wait to adjust status until there are sufiScient numbers available in a subsequent fiscal year. The INS 
could enact regulations specifymg that an alien grants suspension in one fiscal year be granted 
temporary legal status and placed on a waiting list for adjustment whenever a visa number is available. 
That approach is entirely consistent with the wording of the statue.

n. SUGGESTED ADMINISTRATIVE STRATEGIES TO PROTECT THE ABC CLASS 

A. Halt ABC Asylum Interviews.

There should be an immediate halt to ABC asylum interviews while the Administration considers its 
options. Interviews began in early April and are continuing. The scheduling of interviews is causing 
confusion and fear, resulting in individuals failing to appear if they do not receive or do not understand 
the interview notices, and foreclosing the Administration fi-om changing the procedures or standards 
governing the asylum interview process. There is no bar to deferring ABC interviews while the 
Administration and Congress consider various options.



B. Grant TPS Status.

Salvadorans and Guatemalans in the US should be given TPS under INA § 244 (or some similar status 
that provides them v^th employment authorization and prohibits their deportation) while the 
Administration considers a longer term solution.

C. Interpret the ABC Agreement to Guarantee Qass Members the Right to Seek 
Suspension of Deportation in Immigration Court

1. The INS can and should interpret the ABC agreement to guarantee class members the right to 
seek suspension without regard to the recent changes in the law. ABC class members should be 
allowed to apply for suspension under the standards in effect when the settlement was formally 
approved in 1991. In responding to a Petition for Rulemaking submitted by advocates of the class, the 
Justice Department reassured class members in 1996 that they could seek suspension in immigration 
court. In reliance on this promise, class members did not file suit in federal court against the INS to 
compel it to expedite ABC interviews prior to the effective date of the new Act. In view of this 
promise and other equitable factors, ABC class members should not be subject to the provisions 
concerning suspension of deportation or cancellation of removal contained in the new Act.

2. The Justice Department should adopt a regulation that allows suspension-of-deportation and 
cancellation-of-removal applications to be adjudicated administratively by the INS. Currently, only 
immigration Judges can adjudicate suspension applications. As a result, aliens must be placed into 
deportation or removal proceedings to apply. That unnecessarily burdens the immigration courts and 
delays the process. Cases that can be granted by the INS could be diverted fi-om the courts. The 
jurisdiction of the immigration Judges would be preserved for aliens whose cases are denied 
administratively or who did not apply to the INS. (This is analogous to the existing procedures 
governing asylum applications).

D. The Attorney General Should Resolve Suspension and Cancellation Issues Under the 
New Act In a Just Manner Consistent With the President’s Statements.

1. The OSC Issue.

The Attorney CJeneral should order that the NJB decision does not apply to ABC class members. 
Alternatively, the Attorney General should reverse BIA and find that § 309(c)(5) applies only to 
Notices to Appear issued after April 1, 1997, and to Orders To Show Cause issued before April 1, 
1997, but not served until after April 1, 1997. This interpretation gives full meaning to all of the terms 
of the new Act.

2. The 4,000 Cap.

The INS interpretation that Section 309(c)(7) imposes a 4,000 per year cap on suspension and 
cancellation of removal will be a severe obstacle for ABC class members. Like other provisions of the



new law, it should not be applied retroactively to ABC class members. In addition, the Attorney 
General should interpret the statute as imposing only a limit on granting adjustment of status, not on 
granting suspension. Aliens who are granted suspension should be placed on a '-wait listand 
permitted to remain here legally with work authorization until a number is available for adjustment in a 
subsequent fiscal year. The Attorney General should also rule that the 4,000 limit does not apply to 
cases commenced prior to April 1, 1997.

E. The INS Should Apply Specific Hardship Standards for ABC Class Members Applying 
for Suspension.

The INS should adopt standards to implement the eligibility criteria for suspension of deportation 
under the pre-1996 law. ABC class members who establish 7 years of residence should be deemed to 
satisfy the "extreme hardship" and good moral character requirements for suspension unless they have 
been convicted of disqualifying criminal oflfenses. The unique circumstances of class members and their 
long-standing ties to the United States should cause the Attorney General to issue regulations or 
guidelines that class members who otherwise qualify for suspension will satisfy the extreme hardship 
test. This will allow expeditious adjudication of suspension claims without unduly burdening the 
immigration court.

In the event that ABC class members are required to establish eligibility under the new cancellation of 
removal provision of the new Act, the Attorney General should issue regulations or guidelines that the 
US citizen or lawful permanent resident family member of an ABC class member will suffer extreme 
and exceptional hardship fi-om the class member’s removal.

F. The INS Should Adopt a Policy of Following Matter of Chen in Adjudicating ABC Class 
Members Asylum Claims.

In Matter of Chen, the Board of Immigration Appeals found that past persecution alone can be 
sufficient to establish an asylum claim based on the degree of persecution and humanitarian concerns. 
Under Matter of Chen, once an applicant establishes past persecution, a presumption arises that there is 
a threat of future persecution. The INS can rebut this presumption by demonstrating a change in 
country conditions. The INS should train its officers that the history of the ABC class is a compelling 
humanitarian concern that warrants grants of asylum based on past persecution, even when there is no 
showing of a current threat of persecution.

G. Through Regulations, INS Should Institute a Policy Similar to What it Previously 
Did Under the Nicaraguan Review Program for Beneficiaries of Approved Visa 
Petitions.

1. The policy should be to provide temporary legal status to ABC class members who are the 
beneficiaries of approved visa petitions who are waiting for current priority dates. This regulation 
would protect Central America from economic and political instability, and help unify families 
already in the United States.



2. The INS should adopt a rule or policy that class members’ presence in the US does not 
constitute “unlawful” presence within the meaning of the new 3 & 10 year bars under § 212(a)(9). 
Absent such a policy, a class member who is denied asylum may be deemed to have been here 
unlawfully for many years and thereby be barred from the US fro three or ten years even if he or 
she has developed an independent basis for obtaining legal status.

3. If an ABC member does not become subject to these bars (i.e. if adjustment program not 
continued), then he or she should be considered presumptively eligible for the waiver under 
extreme hardship. It would be extreme hardship for ABC members to return home for that period 
of time given that most fled their countries years and years ago to avoid or flee from actual 
persecution. All ties they have are now in this country.

H. The INS Should Adopt a Policy or Rule That It Will Stipulate to Reopen the 
Deportation Order of Any Class Member Who Is Eligible for Adjustment of Status.

Many class members are eligible for immigrant visas independent of their ABC status. These 
individuals should be allowed to obtain their permanent resident status through “adjustment of 
status” without having to leave the US. For those who are subject to deportation orders, 
adjustment is possible only if their case is first “reopened.” Such reopening has been needlessly 
opposed by the INS.


