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BILLING CODE: 4410-10 

DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service 

8 CFR Parts 212 and 245 

[INS 1879-97]

RIN 1115-AE73

Interim Procedures For Certain Health Care Workers 

AGENCY: Immigration and Naturalization Service, Justice.

ACTION: Interim rule with request for comments.

SUMMARY: This interim rule, which has been drafted in consultation 

with the U.S. Department of Health and Human Services (HHS), amends 

regulations of the Immigration and Naturalization Service (Service 

or INS) in order to implement, on a temporary basis, certain 

portions of section 343 of the Illegal Immigration Reform and 

Immigrant Responsibility Act of 1996 (IIRIRA) as they relate to 

prospective immigrants. Section 343, which was codified at section 

212(a) (5) (C) of the Immigration and Nationality Act (Act), provides 

that aliens coming to the United States to perform labor in covered 

health care occupations (other than as a physician) are 

inadmissible unless they present a certificate relating to their 

education, qualifications, and English ability. This requirement 

IS intended to ensure that aliens possess proficiency in the skills 

that affect the provisions of health care services in the United 

States. This rule establishes a temporary mechanism to allow



applicants for immigrant visas or adjustment of status in the 

fields of nursing and occupational therapy to satisfy the 

requirements of Section 343 on a provisional basis. In the near 

future, the Service will be publishing a proposed rule to implement 

the provisions of section 343 in full.

DATES:

Effective Date: This rule is effective [Insert the date 60 days 

from date of publication in the FEDERAL REGISTER].

Comment Date: Written comments must be submitted on or before 

[Insert date 60 days from date of publication in the FEDERAL 

REGISTER].

ADDRESSES: Please submit written comments, in triplicate, to the 

Director, Policy Directives and Instructions Branch, Immigration 

and Naturalization Service, 425 I Street, NW., Room 5307, 

Washington, DC 20536. To ensure proper handling, please reference 

zhe INS No. 1879-97 on your correspondence. Comments are available 

for puclic inspection at the above address by calling (202) 514- 

3045 to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT: John W. Brown, Adjudications 

Officer, Benefits Division, Immigration and Naturalization Service, 

425 I Street, NW., Room 3214, Washington, DC 20536, telephone (202) 

514-3240.

SUPPLEMENTARY INFORMATION: On September 30, 1996, President Clinton 

signed the Illegal Immigration Reform and Immigrant Responsibility



Act (IIRIRA), Pub. L. 104-208. Section 343 of IIRIRA created a new 

ground of inadmissibility at section 212(a)(5)(C) of the Act for 

aliens coming to the United States to perform labor in certain 

health care occupations. Pursuant to section 343, any alien coming 

to the United States for the purpose of performing labor as a 

health care worker, other than as a physician, is inadmissible 

unless the alien presents to the consular officer, or, in the case 

of adjustment of status, the Attorney General, a certificate from 

the Commission on Graduates of Foreign Nursing Schools (CGFNS), or 

an equivalent independent credentialing organization approved by 

the Attorney General in consultation with the Secretary of HHS.

Under section 343, the certificate must verify that: (1) the 

alien's education, training, license, and experience are authentic 

and comparable with that required for an American health care 

worker, and, in the case of a license, the alien's license is 

unencumb.ered; (2) the alien has the level of competence in oral and 

wricten English considered by the Secretary of HHS, in consultation 

with the Secretary of Education, to be appropriate for health care 

work of the kind in which the alien will be engaged, as shown by an 

appropriate score on one or more nationally recognized, 

commercially available, standardized assessments of the applicant's 

ability to speak and write English; and, finally, (3) if a majority 

of states licensing the profession in which the alien intends to 

work recognize a test predicting the alien's success on the 

profession's licensing or certification examination the alien has
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passed such an examination.

Section 343 raises a number of important and difficult issues 

as to its scope and proper implementation, and requires extensive 

coordination between the Service and other federal agencies. Prior 

to the publication of this rule, the Service met with 

representatives of the Department of Health and Human Services 

(HHS), as well as the United States Trade Representative, the 

Department of Labor, the Department of State, the (cGTOSy^ the 

National Board for Certification in Occupational Therapy, various 

professional organization representing these occupations, and many 

other interested parties.

The Purpose Of The Interim Rule

The purpose of this interim rule is to establish temporary 

procedures which will: (1) allow the migration of certain health

care workers into the United States on a permanent basis in order 

CO prevent the disruption of critical health care services to the 

public; (2) to provide for the immigration of certain health care 

workers who were petitioned for on a permanent basis prior to the 

enaccment of IIRIRA; and (3) to establish a temporary mechanism to 

ensure that nurses and occupational therapists immigrating to this 

country have education, experience and training which are 

equivalent to a United States worker in a similar occupation.

This interim rule provides a. temporary mechanism for 

implementing section 343 with respect to immigrants in the two



occupations which have been shown to rely heavily on foreign health 

care workers. The Service has not extended this interim rule to 

other occupations because, based on available data, there does not 

at this time appear to be enough need, from a public health 

perspective, for the permanent services of foreign health care 

workers in those fields sufficient to justify foregoing the normal 

notice and comment requirements of the Administrative Procedures 

Act. The implementation of this interim rule on a limited basis 

also allows the Service additional time to obtain comment on a 

number of issues which extend beyond immigration to other policy 

concerns, such as the overall impact on the public health and the 

domestic labor market.

Given the complex nature of the requirements of section 343, 

the Service will publish a proposed rule in the near future which 

will, among other things, list all the occupations covered by 

section 343, further describe the procedures for obtaining and 

presenting the certificates, describe the standards required for an 

organization to obtain approval to issue certificates, and describe 

the procedure whereby an organization's authorization can be 

terminated by the Service. The Service believes that major issues 

such as the scope of covered occupations, the standards for 

obtaining authorization to issue certificates, and the procedure 

for termination of an organization's authority to issue 

certificates are better addressed through proposed rule making. 

The Service's Temporary Policies and Their Effect
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The Service has issued a number of temporary policy guidelines 

which will continue to apply while the Service develops a rule 

fully implementing section 343.

Occupations covered

The current policy of the Service is that section 343 is 

applicable only to the seven occupations listed in the Joint 

Explanatory Statement of the Committee of Conference published in 

the Congressional Record of September 24, 1996, Nos. 132-133, page 

H10900. The seven occupations are: nursing, physical therapy,

occupational therapy, speech language pathology, medical 

technology, medical technician, and physician's assistant. 

Nonimmigrant health care workers

In order to ensure that health care facilities remain fully 

staffed and are able to continue to provide the same level and 

quality of service to the United States public pending promulgation 

of a final rule, the Service and the Department of State have 

agreed to exercise authority under section 212(d) (3) of the Act and 

temporarily waive the certification requirement of section 343 for 

aliens coming to the United States as nonimmigrant health care 

workers. Aliens coming to the United States under this temporary 

policy are admitted for a period of si^^^^^s, which may be 

extended consistent with existing statute and regulations. This 

policy will continue until a final rule is published which fully 

implements section 343.



Immigrant Health Care Workers

Because the Service has no statutory authority to waive the 

req’airemencs of section 343 for aliens coming to the United States 

permanently as immigrants to perform health care services in this 

country, it has adopted an interim policy whereby, instead of 

denying the applications for adjustment of status filed by 

uncertified aliens seeking to perform labor on a permanent basis in 

a covered health care occupation, the Service would instead hold 

such applications in abeyance pending promulgation of the 

implementing regulations. Similarly, the Department of State has 

no statutory authority to issue immigrant visas to such uncertified 

aliens, and has held visa applications from such persons in 

abeyance as well. As a result, the number of applications for 

adjustment of status which have been held in abeyance and the 

number of aliens unable to obtain immigrant visas has grown to 

significant proportions.

Who Is Affected By The Rule -- § 212.15(a), (b) and (c)

This interim rule will apply to aliens coming to the United 

States as immigrants and to aliens applying for permanent residency 

to perform labor in the occupations of nurse and occupational 

therapist. This interim rule does not apply to any other health 

care occupation. The applications of aliens seeking to engage 

permanently in any of the other five health care occupations listed 

in the Joint Explanatory Statement cited above will continue to be



held in abeyance, pending promulgation of a final regulation 

implementing section 343.

This interim rule does not affect the admission of 

nonimmigrant aliens coming to the United States to work temporarily 

in any health care field. Nonimmigrants in the fields of nursing, 

occupational therapy, physical therapy, speech language pathology, 

medical technology, medical technician, or physician's assistant 

will continue to be admitted consistent with the Service's waiver 

policy described above.

At this time, the Service has not extended the application of 

section 343 beyond the seven occupations listed in the Joint 

Explanatory Statement of the Committee of Conference. The Service, 

in consultation with HHS, may include additional health care 

occupations in its forthcoming proposed rule and expects to seek 

public comment on whether such occupations should be affected by 

section 343. Until a final regulation implementing section 343 is 

promulgated, however, the Service (as well as the Department of 

itate) will contihue to deem both immigrants and nonimmigrants in 

occupations other than the seven listed above to be exempt from the 

requirements of section 343. Applications for permanent resident 

status filed by aliens to work in the occupations of speech 

language pathologist, medical technologist, medical technicians, 

physical therapists and physician assistants, however, will 

continue to be held in abeyance until a final rule is published. 

Further, the Department of State has notified the Service that it
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will continue its policy of not issuing immigrant visas to aliens 

coming to the United States to perform labor in these four 

occupations until a final rule is published.

The Service has interpreted the term "performing labor as a 

health care worker" to mean providing direct or indirect health 

care services to a patient. Aliens coming to the United States to 

perform services in non-clinical health care occupations such as, 

but not limited to, medical teachers, medical researchers, managers 

of health care facilities, and medical consultants to the insurance 

industry, therefore, are not covered by the provisions of section 

343. Individuals employed in these occupations do not perform 

patient care and, therefore, are not performing labor in a health 

care occupation as contemplated in the statute. Nevertheless, 

aliens who are indirectly involved in the performance of patient 

care, for example, supervisory nurses, must comply with the 

previsions of section 343.

Since the statute specifically refers only to aliens who are 

seeking to enter the United States for the purpose of performing 

labor as health care workers, section 343 does not apply to the 

spouse and dependent children of a such aliens. Dependent aliens 

are admitted to the United States for the primary purpose of 

accompanying the principal alien. Therefore, the admissibility of 

dependent aliens is not affected by the provisions of section 343. 

For similar reasons, it is the position of the Service that an 

alien who has applied for adjustment of status under section 245 on
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the basis of a family-sponsored immigrant petition pursuant to 

section 203(a) of the Act or on the basis of an employment-based 

immigrant petition in a non-health care occupation does not have to 

comply with section 343 of IIRIRA.

Additionally, an alien who applies for adjustment of status 

pursuant to sections 209, 210, 245a, 249 or any other section of 

the Act is not affected by the provisions of section 343. This 

distinction derives from the fact that section 343 applies only to 

aliens who are coming to the United States for the primary purpose 

of performing labor as a health care worker. Aliens applying for 

adjustment of status under these statutory provisions, regardless 

of their ultimate professional goal, will not be deemed to be 

adjusting status for the purpose of performing labor as a health 

care worker.

Organization Granted Temporary Approval To Issue Certificates For 

Nurses -- § 212.15(e) and (g)

This rule grants temporary authorization to the CGFNS to grant 

certificates to aliens coming to the United States on a permanent 

basis to work in the field of nursing. Under this rule, CGFNS is 

not authorized to grant certificates for any other occupation. The 

Service defers consideration of whether CGFNS may be authorized to 

issue certificates for other health care occupations until the 

promulgation of its forthcoming proposed rule.

Insofar as this interim rule addresses the certification



requirements for aliens seeking to immigrate to the United States, 

the Service has determined that it is unnecessary to require that 

the certificate issued by CGFNS be valid for a specific period of 

time beyond the date of admission or adjustment of status. The 

Service m.ay nevertheless consider imposing such a validity period 

in the context of promulgating its proposed rule.

Organization Granted Temporary Approval To Issue Equivalent 

Documentation For Occupational Therapists — § 212.15 (f)

This interim rule provides, on a temporary basis, that for the 

occupation of occupational therapy, the National Board for 

Certification in .Occupational■ Therapy (NBOTC) certification is 

equivalent to the certification required in section 343 for the 

field of occupational therapy.

English Language Requirement -- § 212.15(h)

Pursuant to section 343 of IIRIRA, HHS, in consultation with 

the Secretary of Education, is required to establish the 

appropriate level of competence in oral and written English which 

IS appropriate for the health care work of the kind in which.the 

alien will be engaged, as shown by an appropriate score on one or 

more nationally recognized, commercially available, standardized 

assessments of the applicant's ability to speak and write.

HHS has identified two testing services which conduct a 

nationally recognized, commercially available, standardized 

assessment as contemplated in the statute. The two testing
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services are the Educational Testing Service (ETS) and the Michigan 

English Language Assessment Battery (MELAB). The new regulation at 

§ 212.15(h) lists the tests and appropriate scores as determined by 

HHS for each occupation.

Under this interim regulation, an organization approved to 

issue certificates may use either of the above-named testing 

services. In addition, organizations authorized to issue 

certifications are encouraged to develop a test specifically 

designed to measure English language skills and seek HHS approval 

thereof. It should be noted, however, that HHS has determined that 

occupational therapists should only take the test administered by 

ETS .

The statute vests the Secretary of HHS with the "sole 

discretion" to determine the standardized tests and appropriate 

minimum scores required by section 343. The Service initially 

suggested to HHS that it consider providing a waiver of the English 

language requirement for certain health care workers who received 

nneir training at an English language-speaking school or university 

or wnc are native English speakers. Both the Service and HHS have 

determined, however, that because the statute does not provide for 

any exceptions to the English language requirement, HHS lacks the 

authority to authorize such a waiver. Moreover, as noted by HHS, 

there is no guarantee that an alien trained in English or born in 

an English-speaking country has the ability to communicate orally 

and in writing as is required by the statute. For these reasons,
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it is the position of the Service that Congress intended that all 

foreign health care workers satisfy the English test requirements 

as described in the regulation at § 212.15(h).

Presentation Of The Certificate Or Equivalent Documentation -- 

§ 212.15(d) and § 245.13

Section 343 of IIRIRA is codified in section 212(a) of the Act 

as new ground of inadmissibility. In general, grounds listed in 

section 212(a) are bars to admission to the United States which 

must be overcome when an alien applies for admission. This interim 

rule provides that the certificate or equivalent document must be 

presented to a consular officer at the time that the alien applies 

for an immigrant visa and to the Service at the time of admission 

or adjustment of status. The certificate, or the equivalent 

document, must be valid at the time the alien applies for an 

immigrant visa at a consular post abroad and seeks admission or 

adjustment of status to that of a permanent resident.

The Service and the Department of State will consider, in the 

context of the proposed rulemaking, whether it would be more 

efficient to review the certificate or equivalent documentation as 

part of the review of the alien's qualifications for classification 

at the time that a 1-140 petition is adjudicated by the Service. 

In this regard, it should be noted that such a filing procedure has 

long been used with respect to labor certifications under section 

212(a)(5)(A) of the Act.



Good Cause Exception

This interim rule is effective 60 days from the date of 

publication, in the Federal Register. The Service invites post­

promulgation comments and will address any such comments in a final 

rule. For the following reasons, the Service finds that good cause 

exists for adopting this rule without the prior notice and comment 

period ordinarily required by 5 U.S.C. 553. Although section 343 

went into effect on September 30, 1996, due to the complexities of 

the requirements of section 343, and the need to coordinate the 

interests and concerns of a great number of federal agencies, the 

health care sector, as well as members of the affected public, the 

Service is still in the process of developing a proposed rule in 

order to solicit comment from the public. A continued delay in the 

implementation of this provision, however, could have a negative 

effect on the availability of health care in this country, 

particularly in medically under-served areas, and will create a 

further backlog with respect to pending applications filed by 

aliens seeking to immigrate to perform labor in a health care 

occupation.

Regulatory Flexibility Act

The Commissioner of the Immigration and Naturalization 

Service, in accordance with 5 U.S.C. 605(b), has reviewed this 

regulation and, by approving it, certifies that the rule will not 

have a significant economic impact on a substantial number of small



entities. This rule has been drafted in a way to minimize the 

economic impact that it has on small business while meeting its 

intended objective. The health care workers who will be issued 

certificates are not considered small entities as the term is 

defined in 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of 1995

This rule will not result in the expenditure by State, local 

and tribal governments, in the aggregate, or by the private sector, 

of $100 million or more in any 1 year, and it will not 

significantly or uniquely affect small governments. Therefore, no 

actions were deemed necessary under the provisions of the Unfunded 

Mandates Reform Act of 1995.

Small Business Regulatory Enforcement Fairness Act of 1996

This rule is not a major rule as defined by section 804 of the 

Small Business Regulatory Enforcement Act of 1996. This rule will 

r.cr result in an annual effect on the economy of $100 million or 

more; a major increase in costs or prices; or significant adverse 

sfreots on competition, employment, investment, productivity, 

innovation, or on the ability of United States-based companies to 

compete with foreign-based companies in domestic and export 

m>ar kets .

Executive Order 12866

This rule is considered by the Department of Justice, 

Immigration and Naturalization Service, to be a "significant



regulatory action" under Executive Order 12866, section 3(f), 

Regulatory Planning and Review. Accordingly, this regulation has 

been submitted and approved by the Office of Management and Budget 

(0MB).

Executive Order 12612

The regulation adopted herein will not have substantial direct 

effects on the States, on the relationship between the National 

Government and the States, or on the distribution of power and 

responsibilities among the various levels of government. 

Therefore, in accordance with Executive Order 12612, it is 

determined that this rule does not have sufficient federalism 

implications to warrant the preparation of a Federalism Assessment. 

Executive Order 12988 Civil Justice Reform

This rule meets the applicable standards set forth in sections 

3(a) and 3(b)(2) of E.O. 12988.

Paperwork Reduction Act of 1995

This interim rule contains information collections which are 

subject to review by 0MB under the Paperwork Reductions Act of 1995 

(Pub. L. 104-13) . Therefore, the agency solicits public comments 

on the revised information collection requirements in order to: (1) 

evaluate whether the collection of information is necessary for.the 

proper performance of the functions of the agency, including 

whether the information will have practical utility; (2) evaluate 

the accuracy of the agency's estimate of the burden of the proposed



collection of information, including the validity of the

methodology and assumptions used; (3) enhance the quality, utility, 

and clarity of the information to be collected; and (4) minimize 

the burden on the collection of information on those who are to 

respond, including through the use of appropriate automated, 

electronic, mechanical, or other technological collection 

techniques or other forms of information technology, e.g., 

permitting electronic submission of responses.

As required by section 3507(d) of the Paperwork Reduction Act 

of 1995, the Service has submitted a copy of this interim rule to 

0MB for its review of the revised information collection 

requirements. Other organizations and individuals interested in 

submitting comments regarding this burden estimate or any aspect of 

this information collection requirement, including suggestions for 

reducing the burden, should direct them to; Office of Information 

and Regulatory Affairs (0MB) 725 17th Street, N.W., Washington DC 

2G503, Attn: DOJ/INS Desk Officer, Room 10235.

List of Subjects 

8 CFR Part 212

Admiinistrative practice and procedures. Aliens, Immigration, 

Passports and visas. Reporting and recordkeeping requirements.

8 CFR Part 245

Aliens, Immigration, Reporting and recordkeeping requirements.

Accordingly, chapter I of title 8 of the Code of Federal
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Regulations- is amended as follows:

PART 212 -- DOCUMENTARY REQUIREMENTS: NONIMMIGRANTS; WAIVERS;

ADMISSION OF CERTAIN INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212 continues to read as 

follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182, 1184, 1187, 

1225, 1226, 1227, 1228, 1252; 8 CFR part 2.

2. Section 212.15 is added to read as follows:

§ 212.15 Certificates for foreign health care workers.

(a) Inadmissible aliens. With the exception of the aliens 

described in paragraph (b) of this section, any alien coming to the 

United States for the primary purpose of performing labor in a 

health care occupation listed in paragraph (c) of this section is 

inadmissible to the United States unless the alien presents a 

certificate as described in paragraph (g) of this section or a 

document determined by the Service to be equivalent to a 

certificate.

(b) Inapplicability of the ground of inadmissibility. The 

following aliens are not subject to this ground of inadmissibility:

(i) Aliens seeking admission to the United States to perform 

services in a non-clinical health care occupation. A non-clinical 

care occupation is one where the alien is not required to perform 

direct or indirect patient care. Occupations which are considered 

to be non-clinical include medical teachers, medical researchers.



managers of health care facilities, and medical consultants to the 

insurance industry;

(ii) The spouse and dependent children of any immigrant alien 

who is seeking to immigrate in order to accompany or follow to join 

the principal alien; and

(iii) Any alien applying for adjustment of status to that of 

a permanent resident under any provision of law other than an alien 

who is seeking to immigrate on the basis of an employment-based 

immigrant visa petition which was filed for the purpose of 

obtaining the alien's services in a health care occupation 

described in paragraph (c) of this subsection.

(c) Occupations affected by this provision. With the 

exception of the aliens described in paragraph (b) of this section, 

any alien seeking admission to the United States to perform labor 

in one of the following health care occupations, regardless of 

where he or she received his or her education or training, is 

subject to this provision:

(1) Licensed Practical Nurses, Licensed Vocational Nurses, and 

Registered Nurses.

(2) Medical Technicians, (reserved)

(3) Medical Technologists, (reserved)

(4) Occupational Therapists.

(5) Physician Assistants, (reserved)

(6) Physical Therapists.(reserved)

(7) Speech Language Pathologist, (reserved)
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(d) Presentation of the certificate. An alien described in 

paragraph (a) of this section who is applying for admission as an 

immigrant seeking to perform labor in a health care occupation as 

described in this section must present a certificate or equivalent 

documentation to a consular officer at the time of visa issuance 

and to the Service at the time of admission or adjustment of 

status. The certificate or equivalent documentation must be valid 

at the time of visa issuance and admission at a port-of-entry, or, 

if applicable, at the time of adjustment of status.

(e) Organizations approved by the Service to issue

certificates for health care workers. The Commission on Graduates 

of Foreign Nursing Schools (CGFNS) is authorized by the Service to 

issue certificates under section 343 for the occupation of nurse.

(f) Documentation equivalent to a certificate for the 

occupation of occupational therapist. The National Board for 

Certification in Occupational Therapy certification as an 

occupational therapist is equivalent to a certificate as described 

in paragraph (g) of this section.

(g) Contents of the certificate. A certificate issued under 

this part must contain the following:

(1) The name and address of the certifying organization;

(2) A point of contact where the organization may be contacted 

in order to verify the validity of the certificate;

(3) The date the certificate was issued;

(4) The validity date of the certificate;
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(5) The occupation for which the certificate was issued; and

(6) The alien's name, and date and place of birth.

(h) English testing requirement. (1) An alien applying for a 

certificate, regardless of his or her nationality, place of birth, 

or place of education must meet certain English language 

requirements in order to obtain a certificate. The Secretary of 

Health and Human Services has determined that an alien must have a 

passing score on one of the two tests listed in paragraph (2) of 

this section before he or she can be granted a certificate or 

equivalent document.

{2) Approved.testing services.

(i) Michigan English Language Assessment Battery (MELAB), 

English Language Institute, Testing and Certification Division, 

University of Michigan, 3020 North University Building, Ann Arbor, 

MI, 48109, Telephone: 313-764-2416.

(ii) Test of English as a Foreign Language, Educational 

Testing Service (ETS), P.O. Box 6151, Princeton, NJ, 08541-6151, 

Telephone: 609-771-7100.

(3) Passing scores for varous occupations.(i)Occupational 

therapists. An alien seeking to perform labor in the United States 

as an occupational therapist must obtain the following scores on 

the English tests administered by ETS: Test Of English as a Foreign 

Language (TOEFL) 560; Test of Written English (TWE): 4.5; Test of 

Spoken English (TSE): 50. Certifying organizations shall not 

accept the results of the MELAB for the occupation of occupational
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therapists. Aliens seeking to obtain a certificate to work as an 

occupational therapist must take the test offered by the ETS. 

MELAB scores are not acceptable for these occupations.

(-1) Registered nurses. An alien coming to the United States 

to perform labor as a registered nurse must obtain the following 

scores to obtain a certificate: ETS: TOEFL: 540; TWE: 4.0; TSE: 50; 

MELAB: Final Score 79; Oral Interview: 3+.

(iii) Licensed practical nurses and licensed vocational 

nurs^. An alien coming to the United States to perform labor as 

a licensed practical nurse or licensed vocational nurse must have 

the following scores to be issued a certificate: ETS: TOEFL: 530; 

TWE: 4.0; TSE: 50; MELAB: Final Score 77; Oral Interview: 3+.

PART 24 5-ADJUSTMENT OF STATUS TO THAT OF PERSON ADMITTED FOR 

PERMANENT RESIDENCE

3. The authority citation for part 245 continues to read as

fellows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1255; 8 CTO oart

4. Section 245.13 is added to read as follows:

§ 245.13 Adjustment of status of certain health care workers. An

alien applying for adjustment of status to perform labor in a 

health care occupation as described in 8 CFR 212.15(c) must present 

evidence at the time he or she applies for adjustment of status, 

and, if applicable, at the time of the interview on the



application, that he or she has a valid certificate issued by the 

Commission on Graduates of Foreign Nursing Schools or a document 

issued by another organization approved by the Attorney General as 

described in 8 CFR 212.15(f) determined to be equivalent to a 

certificate.

Dated: Doris Meissner,

Commissioner, 
Immigration and 
Naturalization 
Service.



TALKING POINTS 

NAFTA CHAPTER 16

d5l€'

Certification of Foreign Healtli Care Workers

ISSUE: Section 343 of the Illegal Immigration Reform and Innnigrant Responsibility Act GIEIRA) 
new ground of inadmissibUity at §212(a)(S)CC) of the Immisration and Nationality Act for 

“any alien who seeks to enter the United States for the purpose of perfomiing labor as a health-^e 
worker, other than a physician” unless the alien has a certificate fTom the Commission on Foreign 
Nursing Schools (CGFNS) or a certificate from an equivalent credentialing organization. The 
certificate shall verify the alien’s training, licensing, experience and competency in the English 
lanmiagc. This ground of inadmissibility applies both, to immigrants (aliens coming permanently ) and 
rtorrimmigrants (aliens coming temporarily) to the United States and is effective as of September 30.
1996, die date of enaennent of HRIRA.

EFFECT ON TRAnR AGREEMENTS: "nie Conference Report includes a Statement clarifying that 
the proviiioa applies to immigiant or nonimmigrant healthcare workers “..notwithstanding any 
mtemational trade agreements or treaties...”

NAFTA IMTUTCaTIONS: Under the NAFTA. Chapter 16. Temporary Entry of Business Persons, 
Annex 1603 Sections B and C, no Party may, as a condition for tcraponuy entry, require labor 
cenificatioa tests or other procedures of similar effect. Under Annex 1603. Section D, applicable to 
NAFTA professionals, no Party may, as a condition for temporary entry, require prior opproval 
procedure.-:, petitions, labor certification teiis. or odier procedures of similar effect. GOC and OOM 
may assert th.it the new immigration provision is not consistent wWi Annex 1603.

In November 1996 at the Chapisr 16 Temporary Enuy Working Group meeting ill Ottawa, tlie U.S. 
delegation advised tbnnaUy GOC and GOM of the passage of the niegal Immierallpn.RefQmiJind 

ResponsibUhv Act of 1996 summarizing key provisions including section 343.

. Post-enactment legislative history was seat to the Commissioner of INS in a letter dated November 3. 
1996, signed jointly by the Chairman eftha House Suheommittee on Immigration and Claims and fte 
Chairman of the Senate Commirtcc on Immigration and Refugee Affairs. The letter states that section 
343 applies to both immigrants and nonimmigrants (temporary entrants) seeking entry to engage In 
healthcare occupations, [copy attached]

, GATS IMPLICATIONS: Aliens seeking temporary entry to provide health care servieeR under 
GATS may be subject to the new immigration provision.

S t^DMPLEXlTlES: Implementation of section 343 requires considerable interagency coordination. 
The Artoruey General shall consult with the Secretary of Health and Human Services to determine 
which health care occupations are covered and which independent entities may qualify to certify 
foreign health care workers. The Attorney General shall consult the Secretary of Education to 
determine the appropriate level of English languoge proficiency required of foreign health care 
workers Inasmuch as tlte provision applies to nonimmlgraDi health care workers without regard to 
existing trade obligations, tlie Office of the United Stales Trade Representative is interested in the 
Administrarion’s implementation approach. The new provision amends Che labor certification 
provisions of the Immigration and Nationality Act. provisions administered by the Secretary of Labor.



tmpt.kmeKTATION: The INS, in consultation wj* HHS, is drafting a proposed rule to regulate 
ihia provision. Ttio INS held two imcrageacy meetings (DOS. DOL, USTR, HHS, DoE) prior to the 
drafting of the proposed legulanon.

The Service and the Department of State agree to exercise staniioiy discretion to waive this 
requirement for nonimmigrant health care workers (including those seeking tcinporaiy entry under 
NaFTA) until the necessary certification mechanisms are in place. However, no waiver authority 
exists for immigrants. Consequently, DOS has no authoritj' to grant visas and INS has no authority to 
adjust the stams of iimnigjant alien health core workers until the certification process is established.

t The INS has received inquiries ftom three senarors about the implementation of section 343. Each 
inquiry urges that the Commissioner of INS work with Congress and the affected parties to address 
the many issues which have arisen since enadmenl of section 343.
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November 6,1996

Honorable I^oris M. Meissser 
Commissioner, Immigraiion andHabifalaatlon Service 
425 Eye Street, NV 
Washitxgwn, DC 20536

Dear Madem Commissioner

We pra coacemed about a report ih« the Immlgatiorv and NamrarKzHen Service may 
not correcUy InEcxprei sted^n 343 ofH.R. 3610, the Department of Oefepfio Appropriations Act,
1997. We understand that some within INS may apply this provision only to immigrents and not 
to nonimmigrant bcalthcaie woriectE. This provision requires cenl/ioation of the qualificaiioas of 
eU aliens, both immigiMls and uon-immigranls, seeking to enter the United States for the 
purpose of performing labor as a heallb-cate worker, other than a physician.

This requizoment was drafted to protect consumers from the possibility of admitting 
unquali&ed health caio piactitionerB. Thirt; are no excqiUons to this requirement, by atahits, 
treaty, suiipirusiraiivo praetice or otherwise.

Ii has bficn reponed to us that some imcenalnty was caused by the f&ct that section 343 
amends section 212(a)(5) of the.Immigration and Nationality Act (8 U.S.C. § 1182(aXSX‘'Labor 
ceniGoazion and quaJiftcations for certain iiiuntgrants”). Wo understand that some persons may 
have suggested that the placement of the new prescreening raquircmcni jn xectioD 212(aX5) 
would somehow Hmit prescreening to applicants for Imtnigrani visas only. This suggestion., if it 
was made, would be intonxet, with respect to both the language of the amended ctatma and 
congKssional intent.

The placement of the prescreening rcquircmcw in acetian 212(e)(5) was not iaii:ntlBtl to 
limit the broad language ofiHc siuute. As you will see from the enclosed amended stamiory 
language, rhe limitaiion to irozniscants in section 212(a)(5)(D) i^fars only to the existing 
fjubparagraphs (A) and (B), not the prescreenirrij requirement, which is new subpsmgraph (C). 
(See, for example, page 2, Una 19 of rhe enclosure.) Given the absence of any llmitanon in its 
language, subparagraph (C) applies to both inrmigrams and nonimmigrants.

In addition, our conference rCpon lajrguflge on this section was dear that new section 
212(a)(5)(C) would apply to both immigranls and non-immigrams. (See pages 226-227 of
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Letter to Conuabsioner Maissn&r 
November 6,1996

Report l04-?28). This conference report language applies to the identical language in H.R. 3610, 
as was made clear by statonents in the Congressional Record by both the House and Senate floor 
managers. (H12104-5 of the Congrcssioftal Record for September 28, 1996 and Si 1839 of the 
Congtcssional Record for September 30,1996)

W« intend that this new prosemenijig requirothem b<? effective Inmicdiaicly. We do not 
want ^ents put a: risk any longer than necessary. The use of.sweeping *nd all-inclusive terms 

, in section 343 was dcllbertts. The Section was not intended to be limited by any cdmiuisirative 
prowdures, intcrprenitionB, or terms of an. - ■

Thank you for your prompt attentloh To Ihis matter.

Sincerely,

wan Rs.Sittil>wn 
Chaimsh
Subcommittodos Inunigraiion 

And Refugee Affairs 
Senate Conunifiafi on the Judlqpry

Umar Smith 
Chainnan
Suboommittee on Immigration 

and Claims
House Committee on the Judiciaiy



' , ,

^riM^ it.'TKr 

WififA fn
(i2nX W^i/l6£4^ IT'l/t_

X' ^ UL^ j

\^jCy>{^ T^ u^iTvkl
"TT? ^ ^ ^ V
-flUkytC^ K/C ^KirvyU^cLo V^t>



TEMPORARY ENTRY CERTIFICATION 
OF FOREIGN HEALTH CARE WORKERS

Issue:

U.S. immigration law in force since September 30,1996 requires certification for non-physician 
health workers "...notwithstanding any international trade agreements or treaties...” This 
requirement may be inconsistent with oui' commitments under Annex 1603 of the NAFTA.

Talking Points:

• The United States takes its commitments seriously. We will do everything possible to 
ensure the United States is in compliance with all tlie provisions of the NAFTA.

• The legislation is as yet not fully implemented. The Immigration and Naturalization 
Service and the Department of State have agreed to exercise statutory discretion to waive 
tlie requirement for non-immigrant health care workers, including those seeking 
temporary entry under the NAFTA, until the necessary certification mechanisms are in 
place.

• The Immigration and Naturalization Service, in coordination with the Department of 
Health and Human Services is drafting the implementation regulations required by the 
law. During this process, INS consults frequently with other government agencies, 
including this office.

Background:

Section 343 of the Illegal Immigration Reform and Immigrant Responsibility Act created a new 
ground of inadmissibility (Section 212(a)(5)(C) of the Immigration and Nationality Act). It 
applies to any alien who seeks to enter the United States for the purposes of performing labor as 
a health care worker other than a physician” unless the alien has a certificate from the 
Commission on Foreign Nursing Schools or from an equivalent credential-providing 
organization. The Conference Report includes a statement clarifying that the provision applies 
"...notwitlistanding any international trade agreements or treaties...” The Act came into effect on 
September 30,1996

Under Annex 1603, Sections B and C of the NAFTA, no Party may, as a condition of temporary 
entry', require labor cenification tests or other procedures of similar effect. Under Annex 1603 
Section D of the NAFTA (applicable to professionals), no Pany may, as a condition for 
temporary entry, require prior approval procedures, petitions, labor certification tests, or other 
procedures of similar effect. Minister Marchi may assert the new immigration provision is not 
consistent with Annex 1603.
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Certification of Foreign Health Care Workers 
Illegal luimigration Reform and Immigrant Responsibility Act, §343

ISSUE; Section 343 of the Illegal Immigration Reform and Immigrant Responsibility Act 
(IIRIRA) created a new ground of inadmissibility at §2l2(a)(5)(C) of the Immigration and Nationality Act 
for “any alien who seeks to enter the United Slates for tlie purpose of performing labor as a health-care 
worker, other than a physician” unless the alien has a certificate from the Commission on Foreign Nursing 
Schools (CGFNS) or a certificate from an equivalent credeiitialing organization. The certificate shall 
verify the alien’s training, licen.sing, experience and competency in the English language. This ground of 
inadmissibility applies both to immigrants (aliens coming permanently) and nonimmigrants (aliens commg 
temporarily) to the United States and is effective as of September 30, 1996, the date of cnaclinent of 
IIRIRA. The Service and the Department of State agree to exercise statutory discretion to waive this 
requirement for nonimmigrant health care workers until the necessary certification mechanisms arc in 
place. However, no waiver authority exists for immigrants. Consequently, DOS has no authonty to grant 
visas and INS has no authority to adjust the status of immigrant alien health care workers until the 
certification process is established.

COMPLEXITIES: Implementation of section 343 requires considerable interagency 
coordination. The Attorney General shall consult with the Secretary of Health and Human Services to 
determine which health care occupations are covered and which independent entities may qua.hfy to certify 
foreign health care workers. T^e Attorney General shall consult with the Secretary of Education to 
determine the appropriate level of English language proficiency required of foreign healtli care workers. 
Inasmuch as the provision appUes to nonimmigrant health care workers without regard to existmg trade 
obligations, the Office of the United States Trade Represenutive is interested in the Administration’s 
implementation approach. The provision amends existing immigration statutes governing which aliens are 
inadmissible on labor certification grounds which is historically the jurisdiction of the Secretary of Labor. 
The Secretary of State solely is authorized to issue visas to immigrants and nonimmigrant aliens and to 
recommend waivera for nonimmigrants.

In addition to the necessary synthesis of these sue agencies’ views and exigencies caused by 
effectiveness of the provision upon enactment, the Service is confronted with proposals from CGFNS 
seeking authorization to begin issuing interim certifications in advance of rulemaking. The CGFNS raises 
the .specter of critical shortages in certain health care occupations in the United States caused by the 
inability to import immigrant health care workers while the agencies consider implementation. No 
evidence of such shortages has been presented.

The Service also has received representations from other entities expressing interest m obtaining 
approval as an “equivalent credentialing entity” to CGFNS for purposes of section 343.

agency ACTIONS: Since enactment, the Service convened two interagency meetings at 
which CGFNS made presentations recommending an implementation approach. The agencies have 
considered a common set of threshhold issues for implementation and provided preliminary agency 
positions for each issue. At present, there is no consensus on these issues.

MISCELLANEOUS: Clearly, CGFNS was instrumental is seeking this statutory provision and 
successfully sought post-enactment clarification of statutory intent Jointly from die chairs of the Senate 
and House Subcommittees on Immigration, The Service understands that Senator Specter (R-PA) 
sponsored this provision.

RECOMMENDATION: The Service recommends that decisions associated witli 
implementation of section 343 be coordinated by the Domestic Policy Council to ensure propei 
consideration is given to all Administration objectives regarding health care, immigration, and labor 

market
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“(1) meet all apprieoile «atutory arjd regu-'- „ . .oiHuJimen:' .o/.j.itoruj .under..., eeciien tomey General to grant or deny a waiver under
_______ ' >a fssim • arm rvmm I iwt-fn 0»<*' Tt-*\1te*{ _________ t------------ --------- __________________ J,\_____‘J ^ C^£5 ~ ‘ ~ •> >4 '0) EFFECTIVE DATF-.—The a^mdn^^m^

rerican hiallh^cxsre'worker bf tAe W type;. Vie case of any alien who is in
"(III) arc ^th^li^'in riOe-bd^Of 0^' To' ■'

ier.1 o/comp;;^ne iC; Ut
oral and written'BnglUh considered by Fee- . (b} G^Ul^ Of D^I^TATIO OROUND OF' iX.tDifZSSIBnJrr TOR
jetary of Health and Human Services.'in eon: (C) of mdm 24I(b)(3)(3US^.}^I(a)(^^^^^^ certain AllEN. . ■
xulMicn with the Secretary' dfEducatleh, 'to be /«« rectopnot^ iv , Subsecticn (i) of section 212 (S US.C. 1132) isappropriate for health care work of ^ kind in ' ' amended to riad i/cllo.,: ; ,
which the alien wUl be engaged, as shown by an (<3) I^WE^ AUomey Oeneral^ '^y.in the dis­
appropriate score on one or more nobontdJy tec- , , , .Eolation o/iccWon TT-iC is ■ creiion of the AttomfJ Gensrol, waive the up-ogr.ised. commercall-j availctU. standardised .of a fm^ order for viola f ^ p:(cocionV eJin w fij o/rubiection'faWifCJ in .
ossessmonis of the appllcanfr oMlffy to sperA : AUTHORIZED-The = .Attorney the case of an 'immigrant who ii tte ipouie,

”*.!is,TaIS,,,..,^“jrr*.y"
/■ L”?:^fsi’SSar,5

apalnit the alien under section ZliC and the of-
t_____ I___ —A r-,lrl„ »>1 oirlri aid. OT SUP

nice a test predicting the success on the prpfcs-. 
rim's licensing or certification examination, the 
alien has passed such a test or has passed such 
an examination. ' • . . •
For purposes of clause (ii), deiermination of the 
standardised tests required and of the miniomm 
scores that are appropriate are within the sole 
discretion of the Secretary of. Health and 
Human Services and are not subject to further 
administrative or judicial reirlew.”.
SBC. S44. tuasOVAL OF ^iTEJVS FALSELT CLAIH- 

am UNITED STATES CTII2ENSBXF.
(a) F.ICLUSION OF AUENS WHO HAVE FALSELY 

Claimed United StatC:s cmxENSHiF.—Section

UC>Ul7Ufc ills <uur»* a.rzw em-m— — -1fimse was Incurred solely to Oiiiit, oid, or sup- 
pcTt.the oiien's spouse at child (and no other in- 
dioiduoi;. Ho court shall have furlsdiction to re­
view a decision of the Attorney General to grant 
or deny a waiver under this clause.".- 
BEC MS. TNADUISSIBIUTY Of CERTAIN STUDENT 

VISA ABUSERS.
(a) IN GSHERA L.—Section 212(a)(6) (3 U.S.C. 

Jl«foXSJJ i* omeiuiatt by adding at 'the end the 
fonowrng new subparagraph:

"(G) SniDiNT VISA abusers.—An alien who 
obtains the status of a nonimmipranx under sec-

or aaii^fiicf oj a L/TiitcLo ou>b» v. ——alien laipfuUy admitted for permanent residence 
il it Ij esiaitishcd to the satisfaction of the dd- 
tomey General that the refusal of admission to 
the Unhid States of such unmigrant alien would 
result in ertrSTne hardship to the dOerm oT law­
fully rbsidenc spouse or parent of such on alien.

■■f2J Ho court jAaJI Aat-e >urlsdic«mi to review 
a decision or action of the Attorney G^ol re­
garding a waiver under paragraph (I)."^
SBC. sso oftknses of domestic VJOLBNCB 

and STALSIN'O X9 GROUND FOR Dfr 
POBTATION.

(a) In General.—Section 241(a)(2) (B U.S.C. 
1251(a)(2)) is amended Oy oddinp at tAe end the 
falloroing:

I

5
'i;'
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This continuing resolution also Incorporates 
loncter liabfrity provisions which l strongly sup­
port and ha« odvocaled for 7 yoare. I Intro- 
ducod the first lender liabftity WII in 1989 in re- 
sportsfi 10 a small busir^ess in nty diatric! 
whose efforts to develop property were held 
up. not because of lack of interest or need, 
but by bank concerns about environmorTtal IH 
ability.

In .1980, the Supotiund law was passed 
after the vrtlV+snown problems at Love Canal, 
located in my district, came fo lighL As part of 
that law, we recognized that not everyone whh 
a tie to polluted property should be h^ liaWo. 
Lenders, who hold a mortgage or security in- 
terost in property, could potentially be coi> 
strued as "owners or operators,’’ so the 1980 
statute carved them out from liability if they 
didn't take part In the managemanl of the ves- 
sel or facility.

However, court cases In 1905, cuimlnatino 
In the well-known Fle«t Factors decision of 
19S0, eroded Iho cenalnty of the Superfund 
exenipdon. As h rasuft, wa witnessed a serv- 
003 contraction In lending to certain typos of 
borrtjwars and to certain parts of communities 
because of bank concerns about potontiol en- 
viroomontal liability.

After hearings in the House and co-sponsor- 
ehip by some 290 members of a bin I Imro-

tos, will be able to make decisions on prop- 
Brtos without (enrthat simply teking real prop­
erty could trigger personal liability.

I am pleased that this measure, after so 
many years of effort, has finally boon adopted.
I must note that 11 was a pleasure to work with 
Cangrassman D005 BEnEuren and Congress­
woman Marge Rookema in the House Bank­
ing Committee to produce a vemiorr tjf this 
legislalion not unlike the package that is be­
fore us today.

I niso vrant to acknowledge the many indus­
try groups and Individual Anns who havo 
worked for yaors' to see this resolution at­
tained. I would note in particulaT the work of 
the Environmrjnta! Lender Uahiffly Craalitlon 
with some 100 companies, trade groups. State 
officials and . others in remaining a constant 
source ol support, information and expertise 
on this important subjeoL

This small provision will have m^or raml- 
ffMilorw for .sataired ponies, nduciaries, com- 
munfties and the environment across the 
country and. I brsliovo, all for the good.

Ms, MOUMaRI. Mr. Speaker, I rise to sup­
port and explain an amendment in tho Con­
tinuing Resolutiori which clarifies Iho oflactlve 
date provision lor Rules 413 thrrji.igh 415 of 
the Federal Rules of Evidence. The immodiale

tempted to rape them as well. The trial court 
has atrearly made a pvnKminnry mfing that evL 
donce of the defendanTs other crimes wBI not 
be admitted Indopendently ol the new lules.

In United States versus David Kao Mann, a 
case In New Mexico, the dslondant was con- 
viaed of motesling an 11-yeaAoW girt, follow­
ing a trial in which eviderxa; w.i-'i atlmlrind 
unckjr the new rules, There was testimony at 
the trial concerning similnr crimes by another 
1 l-year-oW victim, and.by a woman svhom the 
^fendant had sexually abu-sod ihroi^houl her 
childhood and adolescence.

In United States versus Calvin Dean Paters, 
anotl ier New Mexico case, the defendant was 
convicted of a tape oftense. He had previously 
been convicted of two other tapes, and ovf- 
dence of these earlier crimes was admitted 
under the new rules.

When Congress enacted the new evidence 
rules, these were preclsaty the kinds of eases 
in which we wonted to be, sura that the ]ury 
would havo the basis for an informed decision, 
including Infoimaflon about the defendanrs 
history of similar dimes. However, unless 
Congress wch Immediately, k is predictabia 
that important evidence will bo suppressed, 
and tho convicaone of sexual predetofs will bo 
ovettumod. This Is an unrwetssary InjUEtlco 
because Congrosa has already made the deci­
sion that evfdenca of this type should be ad- 

rulos 413 and 4i4.

eraclmani of this amendment is_ necesssuyr to 
prevent tho reverse] of the convictions of rap- 

duc^ to dajify aocur^ party and fiduciary II- fats and child molesters, and the supervision mlsstola by enacting rules 413 and ^14.^ 
ability, the Environmental Protection Agoney ol relevant evidence in pending sex offense While some might argue this arnondnwnt 
promulgated a rulo for lenders. That rule was prosecutions.

. Congress enacted Rules 413 through 415 In 
the 199A ftrimfl AcL These rules broaden the 
adrrBssiUlity of evldartca that tho defendant, in 
a sexual offerKB case, has committed of­
fenses of the same type on the. other occa- 
aions. At that timo, Congress agreed to e de­
ferred effective deie provision whon tho rules 
were enacted, to accommodate procedural oi> 
jections raised by opponents of tha reform.
Everyone understood that this would defer tha 
application of the rulao tor ot most 3000 days, 
and that they would bo fully in effect after tho 
end ol that period. Under this eflecUve data 
provision, the rules werrt into effect on Jufy 10.
1995.

Recently, a problem has arisen in the cases 
where the indictnrent was filed before July 10.
1995, buf tho trial in the case has occurred, or 
win occur, alter tire date. Some judges have 
properly inierprated the effective data prOvi- 
oion to make the rule apply in all caaes in 
which the relevant procoodlng—the trial—con> 
moncos on or after the effective date of July 
10,1995, even though the care would be tried 
after that dale. In United Stsles v. Hollis Eer/
Peberis, 88 F.3d 872 (10th Or. 1808), the ,

,57. - .»>,• _ ________________ r-.__Tanih Circuit Court of Appeals romuly adopt- door tn lliair victimizore. 1 do not bellavo that
Act a rule ihat is limited to poirofoum under- ed ihis erroneously resviciive InterpW^^n of any .member of this chamber wants to bo In

the eHectivc dalo language to; the new>V(js. ethst position.-1 strongly urge the enactment Of 
This decision may result in tha suppresaStS^lo moasura. 

of relevant similar crimes evidence in pendjp^^^^^- SMITH of Texas. Mr. Speaker, division 
cases, like Roberts, In contravunllon oi our C shall be considerad na the enactment of the 
judgment that evidence of this type should be 
admissible. It may also result in the reversal of 
convictions ol rapists, and child molesters that 
have already occurred In cases indicted before 
July 10, 1935, where the trial court admitted 
eviderKe under Rule 413 or 414.

The following are just a few of tho cases 
thatwiiiboadeaed:

In tha Roberts case, the defendant is
ch«rg<K< with eaxusUy accauKIvo crimoc
against three women. Several other women 
are prepared to Testify that he raped or ai-

ovortorned on procedural grounds and tha 
clarity provided by the rule was lost

Today, this bill provides the certainty sought 
for so long. The legislation effectively cxillfias 
elamenis of tho 1992 ERA rule into statutory 
tongtiage to provlda darity and caftamly re­
garding the liabiSty of secured parlies .and fi­
duciaries for cofttomlnaiad pfopertios. Those 
provisions will spur lending to borrowers and 
encourage the dean-up and redevelopment of 
hundreds of untased properties across the 
country. This is done without any expenditure 
ol taxpayer dollars arxf without any weakening 
ol currenT EPA liability stendards.

The bill does not alter a lender's potontlal li­
ability. in cases where liability Is warranted; It 
does provide clarity and certainty on how to 
avoid Sability. The bill restores elemorrls of Iho 
EPA rule to protect Government agencies, no­
tably tha Federal Deposit Insurance Corpora­
tion. in tho role of recolvcr or conservator of 
pfopeiry. It provides certainty for fidudaries, 
such as trustees, executors ol esiatoc, unfver- 
siUas, pension fund managers and those Irv 
volved in a trust role for securities. Finally, the 
till provides rBinforcomont for the EPA nio on 
lender liabHIty under the Solid Waste Disposal

presentt a conetitulional probiom, this Is not 
true. Tho Corotitution’s rule against ex post 
facto layrs only -prohibits criminalizing or In- 
croosing the perialty for conduct after ft oc­
curs. It does not limit the application of 
chariges in evidence rules in ponding cases. 
The Supreme Court has so hold, moat re­
cently in ColHns v. Youngblood. 497 U.S. 37, 
A3n.3(1990).

As a general proposition, changes In evi­
dence rufea apply to pending cases, as well 
as to those Irvflcaiad after their enactmeirL 
The amendment I am praposlng Is necessary 
to correct the harmful effects ol the Tenth Clj- 
cuit's misunderstanding of our Intent on this 
point In relation lo rules 413 through 415.

It is essential that Congress enact this legis­
lation immediately—before the end of this ses­
sion—because ol the effect of the Roberts de- 
cicion ,on pending cases- The amendment will 
ensure that relevant, probative evidence will 
not be suppressed, and that convictions will 
not be pointlessly reversed. In tho cases I ■ 
have de^ribed and others like them. If we do 
not act, we will havo to explain to the present 
arxl future victims ol tnese sexual predators 
why we have handed the keys to the jailhotioe

ground storage tsoks.
The benotoaries of this bill will be banks, 

insurers, guarantors, and others in the busi­
ness Of extending or supporting credit and 
those to whom they will now be able to lend 
without artificial constraim. But the uftimate 
beneficiary should .be our envirdnmenL Wllti 
lenders and fiduciaries tree to undertake their 
responslbiliiies, they tnay be better able to 
support environmental cleanup of damaged 
properties. All .lenders, at large or small inatilu- 
lions., will have a clear blueprint on how fo bo 
involved with properties with environmental
oamoga and to ttalp fMiCtoro ihoaa proporBos
to use. Rdudarioc. who frequently acquire 
properties in trust after they assume their ciu-

'■i

conference report (Rept. 104-828) on H.R. 
2202, the Illegal Immigration Reform and jm- 
rnlgrrint Responsibility Act of 1996, with cer­
tain modifications to title V of the conference 
report.

The tegislativa history of division C shall be 
considared to Induda the joint explanatory 
Etotamenl of the commltiea of conferenco fn 
Report 104-828, as well as tha reports of the
Commtaooc on tho JodUilory, AarVoutiuio, tmd - \ 'M
Economfo- and Educational Opportunities -of ..•5^’S
tho House Ol Representatives on H.R..'2202

■ -w
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(Ropt. 704-469, parts I, II, and ill), and the re­
port 01 the CommittdO on the Judiciary of the 
Senate on S. 7664 (Rept. 104-249).

The (ollowing records the disposffion In divi­
sion 0 of the provisions In tide V of (he con­
ference report. {The remaining tfUas of the 
conference report have not been modifiea) 
Technical and conforming amendmenh are 
not noted

Section 500; Strike.
Section 501: Modify to amend section 43i 

of the Personal Responsiblity and Work Op­
portunity Recondliatiori Act of-1936 (Public 
Law ICks-193) to insert the provisions in sec- 
don 501(c)(2) of the conference report relating 
to an -exception to irTeligiblKiy for beneTrts for 
certain battered aliens. Strike all other provi­
sions of section 601.

Section 502. Modify to authorize States to 
establish pilot programs, pursuant to reguia- 
fons promulgated by the Attorney General. 
Under the pilot programs. States may deny 
drivers’ licenses to illegal aliens and otherwise 
determine' the viability, advisability, and cost 
effectiveness of denying driver's licensee to 
aliens unlawfully i.-i the United States.

Section 503. Strike.
Section 504. Redesignate as section 503 

and modiy to indude only amendments to 
sadioo 202 of the Social Security Act, .and 
new effsclivs date. Strike all other provisions.

Seefion SOS. Redesignate as section SW 
and rnodify to amend section 432(a) of the 
Personal Responsibility and Work Opportunity 
Rocondilation Act ol igsG to provide that the 
Attorney General shall estabTish a procedure 
for persons applying for public benefits to pro­
vide prool ol c'ltlzenship. strike eli other provi­
sions.

Section 506. Strike.
Section 607. Redesignate as section 606,
Section 508. Redesignate as section 6P6 

and morfify. Strike subs^on (a) and modify 
regulrements In subsection (b) regarding re­
port of the Comptroller General.

Section 509. Redesignate as coctlon 607.
Section 570- Redosigneto as section 500. 

Modify subsection (a) and redesignate as an 
amendment to section 432 of the Personal 
Responslbifity and Work Opportunity Roo 
onciliatlon Act of 1996. Sliika subsection (b).

Section 671. Redesignate as section 509. 
Modify to cha^e references to “eligible 
eliens” to "qualified aliens" and make other 
changes In terminology.

Section531. No change. ■
Section 632. Strike.
Section 551. Modify to reduce sponacr In­

come reouirement to 125 percent of poverty 
level, strike subsection (e) of Immigration and 
Nationality Act (INA) section 213A as added 
by this section. Maks other changes to con- 
lorm INA section 213A as added by tWs sec­
tion to similar provision enacted in tha Per­
sonal Respons'olity and. Work Opportunity 
Raconeilifllion Act of 1996. Strike subsection 
(c).

Section 652. Modify 1o amend section 427 
of the Personal flesponsiblitty and Work Op­
portunity Reconciliation Act of 1996 to Include 
the provisions in section 552(d)(1) and 652(f). 
Strike ail other provisions.

Section 553-Strike.
Section 564. Redesignate aa section 553.
Section 561. No change.
Sectlcvt 562. Striko.
Section 563. Redesignate as section 5G2.
Section 584. Redesignate as section 563.

Section 565. Bodesignate as section 664.
Section 686. Redesignate as section 565 

and modify to strike (4).
Section 571 through 570. Strike and Insert 

sections 227 through 227 of the Senate 
emendment to H.B. 2202, as modified.

Seaioo 591. No change.
Section 592. Strike.
Section 603. Redesignate as section 592.
Section 594. Redesignate as section 593.
Section 506. Redesignate as section 594.
Ms. MILLENDER-MCOONALO. Mr. Speaker. 

I“d like to thank the gentleman for yielding. Mr.,. 
Speaker, 1 want to commend me Members ol 
both Houses for the yeoman's Job of putting 
together this omnibus bill and meeting the nu­
merous funding priorities in this tough focal 
environment. ,

Many of us take for graced and do not rec­
ognize the arduous task this body faces each 
time they are asked to balance fiscal respon­
sibility with our Obligation to provide and our 
duty to govern effectively. .

I would also like to thank the Chairman and 
the merriera of tiie committees on Transpor­
tation and Inlrastructure, Appropriations, and 
the Subcornmittea on Transportation Appro­
priations for having the vision, to provide the 
fundng for the Alarheda corridor, to support 
the S400 mlliion In direct loans, as requested 
by the President through the Federal Highway 
Administration.

While 1 was disappolntod that unforseen cir­
cumstances caused the AJanoeda corridor 
project to bo removed from a previous funding 
bin, I am pleased to see that the conflict was 
resolved and that this most important infra­
structure project will be turvfcd this year.

The Alamoda Corridor will provide this courv 
Ijy with a fast and efficient gateway to Pscinc 
rim trade and will bolster our ability to com­
pete in the burgeoning economic area.

Once cornptaed the Alameda Corridor will 
generate more Than 70,000 local Jobe aryl 
dose to 200,000 new Jobs nationwide. The ox- 
pciiyded trade, croated by tha construction of 
the corridor, through the pons, will creole new 
jobs related to manufacturing, production, and 
the shipping and trucking of gocxls.

Today’s funding environment requires a 
strong pubC-c-private partnership to finance 
projects of this nature, .WHh over 75 percent of 
the cost of tho project funded by State and 
local sources, tho Alameda Oorri^r truly ex­
emplifies the kind oi pubHoprivete partnership 
that this Congress has long urged States and 
localities to pursue for important irTfrastructure 
projects.

I would like to thank the members ol the 
CaJilomla delegation for working togerher in a 
bipartisan manner to effectively move the 
project through this body and to bring to fru- 
iticn plans and Blueprints that were conceived 
long before many of us where sworn into of­
fice.

Let history reilitot that the success of the Al­
ameda Corridor is ropled In the bipartisanship 
that has helped to bring us to this point 1 look 
forward to continuing to work with my col- 
le^ues from both parties and wHh President 
Clinton to see the Alameda Corridor through 
to its completion.

I yield back the balance of my iimo.
Mr, McHUGH. Mr. Speaker. I rise in support 

of H.R. 3610, the Omnibus Appropriation bill 
for JroOiii year I3ST. There sre rnany good 
provisions In this measure and I am pleased 
that the Congress and the administration could

work togetoer in producing this necessary 
spending measure while avoiding a shutdown
of government services.

Contained In this measjirr) are spredfic pro- 
vtsions atiocting the structure ol the United 
States Postal Service. Specifically, section 662 
□I title I provides for tho creation of an Inde­
pendent Otiice ol Itrspeoor General, a long 
needed and imponam postal roform. This pro­
vision is similar Ir. scope to provisions con­
tained in nr/ legisia'Jon H.R. 3777, the Posts! 
Reform Aa of 1996. H.R. 3717 has been the 
subject ol four tegisialiva hearings this term 
and a proposal lor creating an independent 
Office of Inspecu.’ General received House 
support during the 103d Congress, Through 
this omnibus package, this important measure 
will be seen through to Iruliion.

The need lor an indeperxlenl Office of In­
spector General was K^ghted by the Gen­
eral Aceountii^ Office in its recent report to 
my Subcommittee on the Postal Service. Spe­
cifically. the GAO found lhat.the current struc­
ture compromised the ability. of tho Pocial 
Service Inspector General with respect to Irv- 
vestigstions and audits or the Postal Inspec­
tion Service. Currers law provides that Tho 
Postal Service Inspector General and the 
Chief Postal Inspector are one and the same. 
This system is the product or the 1088 amend­
ments to iho, inspector ganeral statutes when 
the Postal Service first fell urider the purview 
of .tho Inspector General Act.

The Genera) Accounting Office found that
The Inapecuor (General Aed of lOTB, os 

ajneoded flG Aez), requlren that IGe coaSuci 
andlts to occontonce wlch seneroUj accepEea 
governmoac andiricy Btaadorda. These otaad- 
arda requlrn IGs to ba oc^nlzaUonally toda- 
pendent ol the operations they audit. Bo- 
cauae tho Posud IC Is the Chief Foatof to- 
speotor h&d tharefore not orgauhsatloiiaUy 
indapendeni of it-? eDforoeinent oporatlons. 
the Postal IG cas not audit these oporatiom 
Jn accordance with the required BCAndaide.

Section 662 of tills 1 of H-R. 3610 corrects 
this systemically fiawed structure by mandat­
ing an indaperxtert OfficB ol Insp^or Gorv 
erel. The Postal Serv'eo currently enjoys reve­
nue fast app'oecning tha 560 bfflion mark. It 
touches each and every one of us 6 days a 
week and prov'des urKversal mail service In 
order to bind togethor our geographiediiy di­
verse country. The Postal Servlca is far loo 
irrportam for Congress and our consUtuonS to 
leave the important role. o[ agency watchdog 
to be compromised by a flawed managerrierit 
Ctructure.

Pursuant to ttiese provisions, the Inspector 
General will be appointed by the Governors of 
the Postal Service and may only be removed, 
for cause, upon the wriiieri concurrerice of 
seven ol the Gevemers. Following appoint­
ment by the Govetnois, tho bill directs tho IQ 
to submit 8 5 year siatogic plan outlining the 
goals afid statfLig rsquiroments for this now 
otflce. The trat«far of authorities from the 
Postal Inspection Service to the IG will include 
'all specific IG authorities aa Hiontalnad in the 
inspector General Act .of 1978. Importantly, 
tha position ol Chief Postal IrKpector will re- 

. main a statutory position within section 204 ol 
titlB 39. The amerximent directs that the Chief 
Postal Inspe^Of will report to, at>d be under 

. the supervision of. the Postmaster General. 
The PM3 vrill be required to notify the Gbv- 
emors and both Houses p< Congress r.houW 
ho remove or translar tha Chief Poalat Irwpec- 
tor to another position within the Postal ^rv 
Ice. Furthof. ttiesi provisions will not require
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aismctaxan lEmbtissB IS ^Sunlinsstiliir Jhx

501 Pennsylvania Avenue, N.W. 
Washington, D.C. 200Q1

July 21, 1997

tSrSnit.a stat.. =f
?S?r^;-f*^Coratituti=n Ave.ua. N.W, 
Washington, D-C. 20530
Dear Madam Attorney General,

I am siting to e:=press Canada'a conoe^^about article
343 of the Illegal I'"i9^|^'^°V?c2^eaati4riSpact on the entry

^r?rraJ;^h^aft^ ikrAmerican Free Trade Agreement (NAFTA)-
Article 343 denies admission ^°^ggg®3®^.Jrtificate from

for eavploymant as ^®®^‘^taro£”°lrSigi Hu«ing Schools or an 
the Commission on Graduates ^ ^^^ed by the Attorney
equivalent credentialing s training, licensingGlSeral, is P>^®sentsd, verifying the par^n ® E„gii,h. The
p“r^v?^rnip;?iern:ii4trstlnrn|^Sy international agreemanc or 

treaty. «a understand that in order allow^sufficient trme to
develop /o^'i^SisSbility »as
organizations, a waiver o immigrant visas or who arealiens already in Possession of workers applying for
visa exempt, Canadian health Unfortunately, the
admission as professionals under tne entry
manner in which has affected a significantfaUT- "-r«orhers and their V.S. employers.

We believe that ^‘|]^i|atiOT”'of^the movement of

. . ./2
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temporary entry under chapter IS ^®^s^i«s^''on*cOTpecency 
entr? to he^th ««>^|-*4^rXpro£esaional prao^ce,

,„ry permitted by Chapter 1 . „ith
we seek your for the Immigration

this new measure. to ensure the consistentand Naturalization J?^Lgir port of entry officials so
application of the waiver with their p health care
th2t no new n"^is the need to ensure that, the
SnS^StaSa ^firro^ec" Ite NhFTh obligationa oohoarnrag 

movement of temporary workers.
Yours sincerely,

Raymond Chretien 
Ambassador
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Congce£(s ot tf^e ®nitel» fi>tate^
^otttfe ot B-eprerientotitaeH 

KlB4{ngtiitt.)».C. 20515

November 6,1996

Honorable Doris M. Meiswer 
Commissioner, Jmmigraiion and Naturalization Service 
423 Eye Street. NW 
Washington. DC 20536

Dear Madam Commissioner.

We are concerned about a report that the Immigration arul Naturalization Service may 
PQl coiTccUy interpret section 343 of H.R. 3610, the Department of Defense Appropriations Act,
1997. We understand that some within INS may apply this provision only to immigranto and not 
to nonimmigrant healthcare workers. This provision requires certification of the qualifications of 
aU aliais, both itnmigrBiits and non-iramlgrams, seeking to enter the United States for the 
purpose of performing labor as a health-eaxe worker, other than a physician.

This toquirenjcnt was drafiod to protect consumers from the possibility of admitting 
unqualified health earepractitio«rf», There are no exceptions to this requirement, by siatuie, 
treaty, admitustialivc pratticc or otherwise.

It has been reported to us that some uncertainty was caused by the feet that section 343 
amends section 212(a)(5) of the Immigi^on and Nationality Act (g U-S.C. § 1182(BX5X'‘Labor 
ccrtiCcaiion and qualifications for certain immigrants”). We understand that some persons may 
have suggested that the placement of the new prescitcning requiremetii in section 2l2(aX5) 
would somehow limit prescreening to applicants for immigrant visas only. This suggestion, if it 
was made, would be incorrect, with respect to both the language of the amended stature and 
congressional intent.

The placement of the prescreening requiraneni in section 212(a)(5) was not intended to 
limit the broad language of the aiatute. As you will see from the enclosed amended statutory 
language, the limitation to immigrants in section 212(a)(5)(D) refcw eali to the existing 
subparagraphs (A) and (B), not the prescreening requirement, whicli is new subparagnqxh (C) 
(See. for example, page 2. line 19 of the enclosure.) Given the absence of any limitation in its 
language, subparagraph (C) applies to both immigrants and non-immigrants.

In addition, our conference repon language on this section w^s clear that new section 
212(a)(5)(C) would apply to both immigrants and non-immigrants. (See pages 226-227 of
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Letu^ to Comisissioner Moissnor 
November 6, 1996

Repon 104-828). Thisconftrtnfic report language ajiplies to the identical lax^ge in H.K 3610, 
as was made clear by staicinems in the Congressional Record by both the House and Senate floor 
managers. (H12104-5 of the Congressional Record for Sq>tember 28,1996 and S11839 of the 
Congressionel Record for September 30,1996)

Wc intend that this new prescreening requirement be effective immediately. We do not 
want patients put at risk any longer than necessary. The use of sweeping and all-inclusive terms 
in secbon 343 was delibersTB. The section was not intended to be limitsd by any administrative 
procedures, irxtcrpreatioiM, or terms of art.

Thank you for your prompt attention to this mailer.

Sincerely,

Subcommittee on Immigration 
And Refiigec AHairs 

Senate Conunittoe on the Judiciary

Lamar Smith 
Chairman
Suboommittee on Immigration 

and Claims
House Committee omhe Judiciar>-
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June 30,1997

Mr. Allen Erenbaum
Acting Director/Cong. Relations
Immigration and Naturalization Service
U.S. Department Of Justice
Room 7030
425 Eye St., N.W.
Washington, D.C. 20536

Dear Mr. Erenbaum:

I am writing on behalf of the Maine Health Care Association, which has contacted my office 
with concerns about implementation of a provision of the 1996 immigration bill regarding foreign- 
educated health care workers, which would require that these workers obtain a certificate in order to 
qualify for certain occupational visas.

Members of the Association are concerned that the law will impact Canadian nurses who work 
in Maine, and thus have a negative impact on the quality of care in our hospitals, T understand that the 
Slate Department has given notification to these workers that it will no longer issue immigrant visas, 
and that INS has not yet promulgated regulations on how the certification process is to be handled.
They are also concerned about the frequency and location of such certification exams, since travel from 
Maine can often be burdensome and cause disruptions from work.

Specifically, I am inquiring as to (1) the status of INS’s establishment of a review and approval 
process for application for certification by foreign-educated health care workers, (2) what is being done 
to ensure that these workers, despite their desire to renew dieir visas under the new law. do not lose 
their visas because of bureaucratic delays.

I would appreciate it if you could send a response to Paula R. Valente of the Maine Health 
Care Alliance (317 State Street, Augusta, ME, 04330) as well as to me, care of my legislative assistant 
Todd Stein, in my Washington office.

Thank you for your assistance on this matter.

Sincerely,

Tom Allen 
Member of Congress

THA/ts

P8INT60 ON RfCYf.l FO
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May 19. 1997

The HoftofabU Docid Msiisnar 
Cemmssloqcr
Imaiigratlon aod Naturaiimioa Service 
«S 15t, N.W, Room 7100 
Wuhiogton, D.C, 20S3S

Re: S U.8.C. 11M(*)(S)(C) (‘'UflCtrtined ferei^ healct>c«re workerc'')

Dear Madame Commisflioner:

This laller npreaaea our co.ncarM rejafdiag the operetion of certain provision* cf 
the Ilieg^ Iminlgm^oaRefenn and ImnljrajitRoipomlblJiiy A.ot of 1996. SpedfleiUy, S«=tiofi 
3*3 erf that Act (emending anetion 1182 of Tide 8> unlWrfy deliyo or prcvsnis qualified foreign 
health cere workera ftoo* providing a greatly needed scrvlea In our country, Wa ask that tb* 
lauwgration oad Naturilisition Service work with membera of Coagreaa lo arma at a mutually 
beoelleiel motkod of eddreielng this problotn.

Section 1182 of Title 8 requlrra that health-care woiVefB wtohiog to enter the 
country present» certificate from a prtvKeuJOciatioo, the Coajroitaioh on Graduascs of Foreign 
Nuralng SebooU (CQFNS), verifying hit or her educaaooal background and other abUltiea. The 
effective monopoly ebulnad by COPIVS fcsulta Ia unneccMa/y delays In proceasicig health eare 
warkva who vriak to enter the eauaUy.

An Okl&boffla.conatitue^ who oepeoda lignlfieant reroureefl In locating 
trainad health cart warkerf ie Ortat Britain, Traland, Australia. New Za^and, and South Afncai, 
brought tlM iasue to our atienlion. The provisions of the 1996 Act causp Ida and other 
buKoafsca t0 lose touv opportunitiaa tc place worketa witliin a reaeanable tlmn Lb phoos of 
greil naad. Fuitherraore. U» Jaw rwults ia i licit of workers to fill poB^ons in nuoy remoto 
pann of the counuy, where doiumtic health care workers do not deeirc lot practice.

Thank you for your conilderation of oor coacems, Wc look forward to working 
with you CO resolve thie iaioe.

Sincendy, V-

AaaUlant M^ority Loader

/
fames M. Inhofe 
United Stales Senator

JiHl/SJW

y-# To:ra7 "firrl.l tqt; ,»b»c ;»«;» ; -ntj s»jnnH caiMf-inccH : UfVH
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■The Honorable Doris Keissaer 
Conimi SI loser
iRnlsrstion and ifaturaliBaCioa Sarviee 
425 X scraet, ifW 
Washington, DC 20536
saar Comiaal otter Keiesaer:

I am or cha
e£ Baetion 

Aon of 1996.
UftleBs CongrcsB clarifies ita iatenciCM in enaocins Socciotl 343, inplonantation 
of this proviaioa eould sariouflly impair Amsrioans' access to health oare. Par 
a«i«le, requiring foreign healfah eari wrkorc already msssssing abate cer^ficatsa end licenses to re.oertiey,Wd create a storta^ of wealth care 
workers. 3 atroagiy urge you to delay traplsBenting Saetloa 343 ao that Congress 
has an opportunity to reconiidtP this iaeue.
1 also requeet that the rsguiablens wrieten to libplemese Section 343 moxinlaa the 
nunber of organiEatioae approved as eredentialisg egeneied by thft Attorney 
Ooaeral, in consultation with the Deparrmant of Health and Kuzaaii Services. The 
proeeas by which a credentialiBg organiaabion may soak appro^l should also b* 
sab foreh. without eueh regulations, a nuan«®oly on fcbo certifieafci.on process 
v«uld aNiet £oc the only organisation nsnad in section 343. the ConnrisBion on 
Ocoduates of reseiga Wuretng Sehoola {CGFSS). Tfeia orgaaiaation waa aangvlarly 
named, despite the fact chat its eaperience is limitad to the evaluation of 
nurees. Decupacional Therapists havo their bvbi esrtificatlon orgpisatian the 
uaclonal Board for Certification in occupational Th«w-- the Kational 
Association for ctedancial Svaluacion Services (NACifl) also has specific 
eacperiencB ead expertise in nafty a£ the profeaaions covered by Section 343, 
Housver, these organitations were not named in Section 343.
The eons tract ion of fair and ai regulations for the in^lfimencation ofaootioft 343 is innorativs. WlSo5t theta, ve could expstienoa a shortage of 
workers needed to fill positions in roBioto parts of ths country, wharo donwstic 
health care worJeors do not desira to practice. 1 join severel of ^ colleague*, iuoluding Senators Inhof*, Nieklea, and Xecnedy, in urging you to take additional 
time (34 tBonths) to work with the affected paxties end congress to sort through 
these problems prior ce lasuing any pterin or fina^ regulations.

I apsrec to addre:
iracisto your attention to this 

as thsse ooneems.
^tter and

linoerely.

u in advance for working

idlBrtSw^^o; tef

iRibar of Congress
JSptaJk

eC! The Honorable Donna dhalala. Seoretaty of Health and »unen BBr^iaaa
The Honorable Franklin xaiaes. Director, office of Managemenc and Sudgec

■wil XTATIOMW RftNTW OH WSR M»8fi 0* MOTCliED »HM»
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WASMlNQTQRi. DC 20610-627R

June 26, 1997

The Honorable Doris Meissner 
Commissioner
Immigration and Naturalization Service 
425 I Street. N.W.
Washington. DC 20536

Dear Commissioner Meissner;

As you know, section 343 of the 1996 immigration law establishes 
certification requirements for the admission of foreign health care workers. In 
light of the many implementation issues that have arisen since this provision 
became law, I urge dial INS take additiocal time to vi'ark with the affected 
parties and with Congress to sort through these problems prior to proceeding 
with final regulations.

When the Senate Judiciary Committee considered this provision last year.
I supported the .need to ensure that the foreign health cajc workers who come to 
work In the United States are qualified. I believe strongly that we need such a 
requirement in our immigration laws in order the ensure the public health.

Since passage of section 343, however, a number of issues have arisen 
which should shape implijmentation of this provision. For example, many 
foreign nurses already pos.sess full and uniestricted state nursing licenses and 
speak fluent English. These nurses should not be required to undergo testing in 
order to be certified for enty into the United States. Additionally, occupational 
therapists have their own credentialiiig body — the National Board on 
Certification of Occupational Therapists. It may be more appropriate for this 
organization to screen foreign ' occupational therapists. These are only two 
examples of the kinds of issues that must be addressed thoughtfully in 
implementing this new provision.

Again. I believe strongly th.it our immigration laws and procedures should 
ensure that only qualified foreign l<ealih care workers are admitted for 
employment, and I supported this provision when it was considered by the
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Senate Judiciary Committee. But I believe that these additionaJ issues must be 
taken into account in implementing e‘us important provision.

With best wishes.

Sincerely,

Edward M. Kennedy^ 

Ranking Member 
Subcommittee on Immigration
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Paul W. Virtue, Esq.
Acting Executive Associate G'ommi.ssioiier 
Programs
Immigration & Naturalizarion Service 
425 Eye Street, N.W.
Washington, DC 705:^6

Dear Mr. Virtue:
ThanV you for mccliuR with Barbara Nichols, Valerie Winnick and 

myself yesterday reg^ing INS's rtipousc to CGENS’s notice of August 18, 1997, 
it will commence receiving applications for certification pursuant to section 343 of the 
] 99h immigration act on August 25, 1997.

The purpose of iMs lencr is to confirm that CGFNS interprets the INS 
Memorandum of August 27, 1997, in which field officers are instructed not to accept 
any certifications issu«xl by CGFNS prior to the promulgation of INS reprlations 
implementing seciiou 343. as final agency action pursuant to the Administrative 
Procedures Act Ihat is subject to judicial review.

As wc stated in the meeting, CGFNS does not anticipate issuing any 
certificailoiis under section 343 before October 1. 1997. Therefore, in order to avoid 
possible Uilgaiiou, wc agree that it would be productive to discuss this matter in greater
detail in the cuiuiug weeks.
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Paul W. Virtue, Esq.

Thank you for your aiTenTion and coiuideratioiL

cc: Ms. Jackie Kerinair.
Mr. John Brown 
MX- -Stephen K. FlSChel 
Mr. T.yman Van Nosnand 
Mr. Stephen G. Tlse 
Mr. Bernard Ascher

Sincerely.

Carl W. Hampe



Memorandum

96 ACT #056 
HQIRT 50/5.12

Subject IIRIRA Section 343: Reaffirmation of 
Immigration and Naturalization (INS) Policy

Date August 27, 1997

From

All Regional Directors
All District Directors (Including Foreign)
All Officers in Charge (Including Foreign)
All Port Directors
All Service Center Directors
All Training Academies (Glynco and Artesia)
All Regional Counsels
All Asylum Directors

Office of Programs 
(HQPGM)

The purj^ose of tliis memorandum is to reaffimi INS policy with respect to section 
343 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) 
which amends section 212(a)(5)(C) of the Immigration and Nationality Act.

The Commission on Graduates of Foreign Nursing Schools (CGFNS) has informed 
INS of its intention to begin issuing certifications pursuant to section 343 of IIRIRA on 
August 25, 1997.

The INS will not accept any certifications issued by CGFNS or any equivalent 
independent credentialing organization prior to the promulgation of INS regulations 
implementing section 343 of IIRIRA. Additional INS instructions will be provided at such 
time as the appropriate certification procedures have been put in place.

Accordingly, instructions contained in INS memorandum 96ACT #041 (HQ 70/23.1 - 
P, HQ 70/21.1.14-P and HQ 50/5.12 dated June 6, 1997) remain in elTect. See also 96 ACT 
#014 dated January 28, 1997 for background about section 343 of IIRIRA.

Form G-2 
rRru



Page 2
See DisLribulion

For further information, please contact Adjudications Officer John W. Brown at (202) 
514-3240.

Paul W. Virtue
Acting Executive Associate 
Commissioner
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August 21,1997 

Mr. Paul W. Virtue
Acting Executive Associate Conunissioner 
Programs
Immigration & Naturalization Semce 
425 Eye Street, N.W,
Washington, D.C. 20536

Dear Mr. \Tirtue,
I am registered to lobby on behalf of the Association of International Healthcare 

Recruiters and Employers (AIHRE). AIHRE is an association which serves the American 
consumer and healthcare industry by working to assure ethical recruitment and employment of 
well qualified intemaiionally educated healthcare workers. This industry has businesses 
every state and several foreign countries. You will receive communiques directly from AlHKb s 

President and from individual members.

Accordingly, I am taking the liberty to comment on a letter you received dated August 18, 
1997 addressed to you and signed by Carl Hampe, Esquire, lobbyist for the Commission on 
Ciraduates of Foreign Nursing Schools (CGFNS) regarding Section 343, 8 U.S.C. 1182 (a) (5) 

(‘TJncertified foreign health-care workers”)-

Please excuse the bluntness of this communique. But, many familiar with the history of 
Section 343 are in disbelief at the arrogance of the CGFNS’ position as ou^ned m their MguSt 
18 1997 letter. Section 343 is a classic example of special interest legislation created without 
input from the industry and consumers it directly impacts. Indeed, when one Senator offers a 
legislative fix favorable to one constituent without debate or a hearing record of any kind, 
controversy and confusion are sure to follow. That is exactly what has happened with Section
343!

This provision must be scrutinized and interpreted by Immigration & Naturalization 
Service (INS) for appropriate rulemaking in consultation with the other federal agencies 
responsible for its implementatiorL It is a very serious matter to claim, as the CGFNS has 
claimed, that they will begin to “screen and certify foreign healthcare workers ... effective August 
25 1997." when they have no such authority. Indeed, several legal experts believe that 
implementation of CGFNS’s claim would constitute fiaud.
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It is important to note here that AJHRE wrote Section 343's author, United States Senator 
Arien Specter, on March 7, 1997 stating that, “The ambiguity of Section 343 is creating problems 
for United States employers of healthcare workers, healthcare recruiters and healthcare facilities 
in regional areas where there is a shonage of healthcare workers. Equally as important is the lack 
of an effective date. This has caused the Immigration and Nationalization Service to cease 
adjudicating all healthcare workers adjustment of status applications and the Department of State 
tom issuing inunigrant visas to healthcare workers ”

AIHRE fijrther stated in their letter that, “We hope it was not your intention to create a 
monopoly for one credentialing organization (CGFNS) at the expense of other credeniialing 
organizations”. The CGFNS should not be allowed to monopolize the screening of all foreign 
health care workers particularly in areas which they have no experience or expertise. Indeed, 
occupational therapists have their own certification organization • the National Board for 
Certification in Occupational Therapy (NBCOT) - which has been in the certification business 
veiy successfully for over twenty years. We and others believe it is far more appropriate for the 
NBCOT to screen occupational therapists. This is just one major example of ^e many flaws 
within Section 343.

In fairness to Senator Specter, he did not know the impact his amendment would have and 
has now instructed his staff to seek remedies fair to all interested parties. For the time being, INS 
policies and procedures should continue to be what they were prior to passage of Section 343, 
especially with relation to green cards. We are confident that when Senator Spencer Abraham, 
Chainnan of the Senate Subcommittee on Immigration, holds the oversight heatings he has 
announced r^arding the implementation of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996, the issue will be satisfactorily resolved.

In summary, the CGFNS has no expertise nor experience to'proceed in the manner they 
intend, much less the authority they claim. The membership of AIHRE respemfully requests INS 
to inform the CGFNS accordingly.

Your immediate attention to this viral matter will be greatly appreciated by hundreds of 
small businesses throughout the United States. Because of the urgency of this matter I am also 
taking the liberty of sending a copy of this communique to various government officials 
responsible for Section 343 including numerous members of the United States Senate and House 
of Representatives who are working with their respective constituents to resolve the flaws in 
Section 343.

Respectfully yours.

Albert A. Fox, Jr.
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Faesunile and U.iiUjifail

Paul W. Vitnw , .
Aetiiig Executive Associate Commissioner,
Programs
Immigration & Niiiuiali»tion Service 
425 Eye Streci, N.W.
WashlDgwii, PC 20536

RE: Section 343 of tlic nWRA of 1996

Dear Mr. Virtue:
AS counsel ro tbe Commiasiou on Graduates of

AS you m m™. «<!«> 3*’ ■>' «* O'"*"* 

uaining, licensu», ^ “Pfof the kS^in whicH the alien will be

licencing examination.
Pursuant w Uk authority gianted to it by s^on 3«.

isss.-rsssatrsis-ss.,..timely manner iliereaftcr.
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Please do not hesitate to contact me if I may provide you with any 
further iofoimaiion.

SlDKrdy,

Carl W. Hniape

Gc: Ms. Jackie Bednaiz 
Mr. John Brown 
Mr. Stephen K. Pischel 
Mr. Lyman Van iMn.stra.nd 
Mr. .Stephen G. Tise 
Mr. Beniaid Ascher


