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BILLING CODE: 4410-10
DEPARTMENT OF JUSTICE
Immigration and Naturalization Service
8 CFR Parts 212 and 245
[INS 1879-97]
RIN 1115-AE73
Interim Procedures For Certain Health Care Workers
AGENCY: Immigration and Naturalization Service, Justice.
ACTION: Interim rule with request for comments.
SUMMARY: This interim rule, which has been drafted in consultation
with the U.S. Department of Health and Human Services (HHS), amends
regulations of the Immigration and Naturalization Service (Service
or INS) 1in order to implement, on a temporary basis, certain
portions of section 343 of the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996 (IIRIRA) as they relate to

'
(@)

rospective immigrants. Section 343, which was codified at section

N

1

[\e)

a) (5) (C) of the Immigration and Nationality Act (Act), provides
that aliens coming to the United States to perform labor in covered
health care occupations (other than as a physician) are
inadmissible unless they present a certificate relating to their
education, qualifications, and English ability. This requirement
1s intended to ensure that aliens possess proficiency in the skills
that affect the provisions of health care services in the United

States. This rule establishes a temporary mechanism to allow



applicants for immigrant visas or adjustment of status in the
fields of nursing and occupational therapy to satisfy the
requirements of Section 343 on a provisional basis. In the near
future, the Service will be publishing a proposed rule to implement
the provisions of section 343 in full.

DATES:

Effective Date: This rule is effective [Insert the date 60 days

from date of publication in the FEDERAL REGISTER].

Comment Date: Written comments must be submitted on or before

[Insert date 60 days from date of publication in the FEDERAL

REGISTER].

(&)

ADDRESSES: Please submit written comments, in triplicate, to the
Director, Policy Directives and Instructions Branch, Immigration
and Naturalization Service, 425 I Street, NW., Room 5307,

Washington, DC 20536. To ensure proper handling, please reference

n

No. 1879-97 on your correspondence. Comments are available
Cr pupllic 1inspection at the above address by calling (202) 514-
3047 to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT: John W. Brown, Adjudications
Officer, Benefits Division, Immigration and Naturalization Service,
425 I Street, NW., Room 3214, Washington, DC 20536, telephone (202)
£14-3240.

SUPPLEMENTARY INFORMATION: On September 30, 1996, President Clinton

signed the Illegal Immigration Reform and Immigrant Responsibility



Act (IIRIRA), Pub. L. 104-208. Section 343 of IIRIRA created a new
ground of inadmissibility at section 212(a) (5) (C) of the Act for
aliens ccming to the United States to perform labor in certain
health care occupations. Pursuant to section 343, any alien coming
to the United States for the purpose of performing labor as a
health care worker, other than as a physician, is inadmissible
unless the alien presents to the consular officer, or, in the case
of adjustment of status, the Attorney General, a certificate from
the Commission on Graduates of Foreign Nursing Schools (CGFNS), or
an equivalent independent credentialing organization approved by
the Attorney General in consultation with the Secretary of HHS.
Under section 343, the certificate must verify that: (1) the
alien’'s education, training, license, and experience are authentic
and comparable with that required for an American health care
worker, and, 1in the case of a license, the alien’'s license is
unencumbered; (2) the alien has the level of competence in oral and
written English considered by the Secretary of HHS, in consultation
with the Secretary of Education, to be appropriate for health care
work of the kind in which the alien will be engaged, as shown by an
approprlate score on one oOr more nationally recognized,
commercially available, standardized assessments of the applicant’s
abillity to speak and write English; and, finally, (3) if a majority
of states licensing the profession in which the alien intends to
work recognize a test predicting the alien's success on the
profession’s licensing or certification examination the alien has
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passed such an examination.

Section 343 raises a number of important and difficult issues
as to its scope and proper implementation, and requires extensive
coordination between the Service and other federal agencies. Prior
to the pﬁblication of this rule, the Service met with
representatives cf the Department of Health and Human Services
(HHS), as well as the United States Trade Representative, the
Department of Labor, the Department of State, the the
National Board for Certification in Occupational Therapy, various
p:ofessional organization representing these occupations, and many
other interested parties.

The Purpose Of The Interim Rule

The purpose of this interim rule is to establish temporary
procedures which will: (1) allow the migration of certain health
care workers 1into the United States on a permanent basis in order
to prevent the disruption of critical health care services tc the
purlic; (2) to provide for the immigration of certain health care
worxers who were petitioned for on a permanent basis prior to the
enactment of IIRIRA; and (3) to establish a temporary mechanism to
ensure that nurses and occupational therapists immigrating to this
ccuntry have education, experience and training which are
equivalent to a United States worker in a similar occupation.

This interim rule provides a. temporary mechanism for

implementing section 343 with respect to immigrants in the two



occupations which have been shown to rely heavily on foreign health
care workers. The Service has not extended this interim rule to
other occupations because, based on available data, there does not
at this time appear to be enough need, from a public health
perspective, for the permanent services of foreign health care
workers in those fields sufficient to justify foregoing the normal
notice and comment requirements of the Administrative Procedures
Act. The implementation of this interim rule on a limited basis
also allows the Service additional time to obtain comment on a
number of issues which extend beyond immigration to other policy
concerns, such as the overall impact on the public health and the
domestic labor market.

Given the complex nature of the requirements of section 343,
the Service will publish a proposed rule in the near future which
will, among other things, list all the occupations covered by
section 343, further describe the procedures for obtaining and
presenting the certificates, describe the standards required for an
¢crganization to obtain approval to issue certificates, and describe
the procedure whereby an organization’s authorization can be
terminated by the Service. The Service believes that major issues
such as the scope of covered occupations, the standards for
obtaining authorization to issue certificates, and the procedure
for termination of an organization’s authority to issue
certificates are better addressed through proposed rule making.
The Service’s Temporary Policies and Their Effect
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The Service has issued a number of temporary policy guidelines
which will continue to apply while the Service develops a rule
fully implementing section 343.

Occupations covered

The current policy of the Service is that section 343 is
applicable only to thg seven occupations listed in the Joint
Explanétory Statement of the Committee of Conference published in
the Congressional Record of September 24, 1996, Nos. 132-133, page
H10900. The seven occupations are: nursing, physical therapy,
occupational therapy, speech language pathology, medical
technology, medical technician, and physician’s assistant.
Nonimmigrant health care workers

In order to ensure that health care facilities remain fully
staffed and are able to continue to provide the same level and
quality of service to the United States public pending promulgation
of a final rule, the Service and the Department of State have
acreed to exercise authority under section 212(d) (3) of the Act and
temporarily waive the certification requirement of section 343 for
aliens coming to the United States as nonimmigrant health care
workers. Aliens coming to the United States under this temporary
policy are admitted for a period of six months, which may bé
extended consistent with existing statute and regulations. This
policy will continue until a final rule is published which fully

implements section 343,



Immigrant Health Care Workers

Because the Service has no statutory authority to waive the
requirements of section 343 for aliens coming to the United States
permanently as immigrants to perform health care services in this
country, it has adopted an interim policy whereby, instead of
denying the applications for adjustment of status filed by
uncertified aliens seeking to perform labor on a permanent basis in
a covered health care occupation, the Service would instgad hold
such applications in abeyance pending promulgation of the
implementing regulations. Similarly, the Department of State has
no statutory authority to issue immigrant visas to such uncertified
aliens, and has held visa applications from such persons in
abeyance as well. As a result, the number of applications for
adjustment of status which have been held in abeyance and the
number of aliens unable to obtain imﬁigrant visas has grown to
significant propertions.

Who Is Affected By The Rule -- § 212.15(a), (b) and (c)

This interim rule will apply to aliens coming to the United
States as immigrants and to aliens épplying for permanent residency
to perform labor in the occupations of nurse and occupational
therapist. This interim rule does not apply to any other health
care occupation. The applications of aliens seeking to engage
permanently in any of the other five health care occupations listed

in the Joint Explanatory Statement cited above will continue to be



held 1in abeyance, pending promulgation of a final regulation
implementing section 343,

| This interim rule does not affect the admission of
nenimmigrant aliens coming to the United States to work temporarily
in any health care field. Nonimmigrants in the fields of nursing,
occupational therapy, physical therapy, speech language pathology,
medical technology, medical technician, or physician's assistant
will continue to be admitted consistent with the Service's waiver
policy described above.

At this time, the Service has not extended the application of
section 343 beyond the seven occupations listed in the Joint
Explanatory Statement of the Committee of Conference. The Service,
in consultation with HHS, may include additional health care
occupations in its forthcoming proposed rule and expects to seek
public comment on whether such occupations should be affected by
section 343. Until a final regulation implementing section 343 is
orcmulgated, however, the Service (as well as the Department of
State) will continue to deem both immigrants and nonimmigrants in
occupations other.than the seven listed above to be exempt from the
reguirements of section 343. Applications for permanent resident
status filed by aliens to work in the occupations of speech
language pathologist, medical technologist, medical technicians,
physical therapists and physician assistants, however, will
continue to be held in abeyance until a final rule is published.
Further, the Department of State has notified the Service that it
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will continue its policy of not issuing immigrant visas to aliens
coming to the United States to perform labor in these four
occupations until a final rule is published.

The Service has interpreted the term “performing labor as a
health care worker” to mean providing direct or indirect health
care services to a patient. Aliens coming to the United States to
perform services in non-clinical health care occupations such as,
but not limited to, medical teachers, medical researchers, managers
of health care facilities, and medical consultants to the insurance
industry, therefore, are not covered by the provisions of section
343, Individuals employed in these occupations do not perform
patient care and, therefore, are not performing labor in a health
care occupation as contemplated in the statute. Nevertheless,
aliens who are indirectly involved in the performance of patient
care, for example, supervisory nurses, must comply with the
crovisions of section 343.

Since the statute specifically refers only to aliens who are
seexing to enter the United States for the purpose of performing
labcr as health care workers, section 343 does not apply to the
spouse and dependent children of a such aliens. Dependent aliens
are aamitted to the United States for the primary purpose of
accompanying the principal alien. Therefore, the admissibility of
dependent aliens is not affected by the provisions of section 343.
For similar reasons, it is the position of the Service that an
alien who has applied for adjustment of status under section 245 on

9



the basis of a family-sponsored immigrant petition pursuant to
section 203(a) of the Act or on the basis éf an employment-based
immigrant petition in a non-health care occupation does not have to
comply with section 343 of IIRIRA.

Additionally, an alien who applies for adjustment of status
pursuant to sections 209, 210, 245a, 249 or any other section of
the Act is not affected by the provisions of section 343. This
distinction derives.from the fact that section 343 applies only to
aliens who are coming to the United States for the primary purpose
of performing labor as a health care worker. Aliens applying for
adjustment of status under these statutory provisions, regardless
0of their ultimate professional goal, will not be deemed to be
adjusting status for the purpose of performing labor as a health
care worker.

Organization Granted Temporary Approval To Issue Certificates For
Nurses -- § 212.15(e) and (q)

This rule grants temporary authorization to the CGFNS to grant
certificates to aliens coming to the United States on a permanent
basis to work in the field of nursing. Under this rule, CGFNS is
not authorized to grant certificates for any other occupatipn. The
Service defers consideration of whether CGFNS may be authorized to
issue certificates for other health care occupations until the
promulgation of its forthcoming proposed rule.

Insofar as this interim rule addresses the certification

10



requirements for aliens seeking to immigrate to the United States,
the Service has determined that it is unnecessary to require that
the certificate issued by CGFNS be valid for a specific period of
time beyond the date of admission or adjustment of status. The
Service may nevertheless consider imposing such a validity period
in the context of promulgating its proposed rule.

Organization Granted Temporary Approval To Issue Equivalent
Documentation For Occupational Therapists -- § 212.15 (f)

This interim rﬁle provides, on a temporary basis, that for the
occupation of occupational therapy, the National Board for
Certification in  Occupational- Therapy (NBOTC) certification is
equivalent to the certification required in section 343 for the
field of occupational therapy.

English Language Requirement -- § 212.15(h)
Pursuant to section 343 of IIRIRA, HHS, in consultation with

Secretary of Education, 1s required to establish the

[
bl
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ccropriate level of competence in oral and written English which
is appreopriate for the health care work of the kind in which .the
alien will be engaged, as shown by an appropriate score on one or
more nationally recognized, commercially available, standardized
assessments of the applicant’'s ability to speak and write.

HHS has 1dentified two testing services which conduct a
naticnally recognized, commercially available, standardized

assessment as contemplated in the statute. The two testing



services are the Educational Testing Service (ETS) and the Michigan
English Language Assessment Battery (MELAB). The new regulation at
§ 212.15(h) lists the tests and appropriate scores as determined by
HHS for each occupation.

Under thils interim regulation, an organization approved to
issue certificates may use either of the above-named testing
services. In addition, organizations authorized to issue
certifications are encouraged to develop a test specifically
designed to measure English language skills and seek HHS approval
thereof. It should be noted, however, that HHS has determined that
occupational therapists should only take the test administered by
ETS.

The statute vests the Secretary of HHS with the "sole
discretion" to determine the standardized tests and appropriate
minlmum scores reguired by section 343. The Service initially
suggested to HHS that it consider providing a waiver of the English
-anzuage regquirement for certain health care workers who received
their training at an English language-speaking school or university
Or wne are native English speakers. Bcth the Service and HHS have
cetermined, however, that because the statute does not provide for
any exceptions to the English language requirement, HHS lacks the
autheority to authorize such a waiver. Moreover, as noted by HHS,
there 1s no guarantee that an alien trained in English or born in
an English-speaking country has the ability to communicate orally
and in writing as 1is required by the statute. For these reasons,
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it is the position of the Service that Congress intended that all
foreign health care workers satisfy the English test requirements
as described in the regulation at § 212.15(h).
Presentation Of The Certificate Or Equivalént Documentation --
§ 212.15(d) and § 245.13

Secticn 343 of IIRIRA is codified in section 212(a) of the Act
as new ground of inadmissibility. In general, grounds listed in
section 212(a) are bars to admission to the United States which
must be overcome when an alien applies for admission. This interim
rule provides that the certificate or equivalent document must be
presented to a consular officer at the time that the alien applies
for an immigrant visa and to the Service at the time of admission
or adjustment of status. The certificate, or the equivalent
document, must be valid at the time the alien applies for an
immigrant visa at a consular post abroad and seeks admission or
adjustment of status to that of a permanent resident.

The Service and the Department of State will consider, in the

centext of the proposed rulemaking, whether it would be more

[0}

fficient to review the certificate or equivalent documentation as

rt ¢f the review of the alien’s qualifications for classification

@]
o8]

the time that a I-140 petition is adjudicated by the Service.

o}
t

In this regard, it should be noted that such a filing procedure has
long been used with respect to labor certifications under section

212(a) (5) (A) of the Act.
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Good Cause Exception

This interim rule is effective 60 days from the date of
publication in the Federal Register. The Service invites post-
promulgation comments and will address any such comments in a final
rule. For the following reasons, the Service finds that good cause
exists for adopting this rule without the prior notice and comment
pefiod ordinarily required by 5 U.S.C. 553. Although section 343
went into effect on September 30, 1996, due to the complexities of
the requirements of section 343, and the need to coordinate the
interests and concerns of a great number of federal agencies, the
health care sector, as well as members of the affected public, the
Service 1is still in the process of developing a proposed rule in
order to solicit comment from the public. A continued delay in the
lmplementation of this provision, however, could have a negative
effect on the availability of health care 1in this country,
particularly in medically under-served areas, and will create a
further backlog with respect to pending applications filed by
allens seeking to immigrate to perform labor in a health care
cccupation.

‘Regulatory Flexibility Act

The Commissioner of the Immigration and Naturalization

Service, 1n accordance with 5 U.S.C. 605(b), has reviewed this

regulation and, by approving it, certifies that the rule will not

have a significant economic impact on a substantial number of small



entities. This rule has been drafted in a way to minimize the
economic impact that it has on small business while meeting its
intended cbjective. The health care workers who will be issued
certificates are not considered small entities as the term is
defined in 5 U.S.C. 601 (6).
Unfunded Mandates Reform Act of 1965

This rule will not result in the expenditure by State, local
and tribal governments, in the aggregate, or by the private sector,
of $100 million or more in any 1 vyear, and it will not
significantly or uniquely affect small governments. Therefore, no
actions were deemed necessary under the provisions of the Unfunded
Mandates Reform Act of 1995,
Small Business Regulatory Enforcement Fairness Act of 1996

This rule is not a major rule as defined by section 804 of the
Small Business Regulatory Enforcement Act of 1996. This rule will
nct result in an annual effect on the economy of $100 million or
more; a major 1increase in costs or pribes; or significant adverse
€-feclts on competition, employment, investment, productivity,
inncvation, or on the ability of United States-based companies to
compete with foreign-based companies in domestic and export
markets.
Executive Order 12866

This 1rule 1is considered by the Department of Justice,

Immigration and Naturalization Service, to be a "significant
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regulatory action" under Executive Order 12866, section 3(f),
Regulatory Planning and Review. Accordingly, this regulation has
been submitted and approved by the Office of Management and Budget
(OMB) .

Executive Order 12612

The regulation adopted herein will not have substantial direct
effects on the States, on the relationship between the National
Government and the States, or on the distribution of power and
responsibilities among the various levels of government.
Therefore, in accordance with Executive Order 12612, it is
determined that this rule does not have sufficient federalism
implications to warrant the preparation of a Federalism Assessment.
Executive Order 12988 Civil Justice Reform

This rule meets the applicable standards set forth in sections
3(a) and 3(b) (2) of E.O. 12988.

Paperwork Reduction Act of 19§5

This interim rule contains information collections which are
sublect to review by OMB under the Paperwcrk Reductions Act of 1995
(Pub. L. 104-13). Therefore, the agency solicits public comments
on the revised information collection requirements in order to: (1)
evaluate whether the collection of information is necessary for the
proper performance of the functions of the agency, including
wnether the information will have practical utility; (2) evaluate

the accuracy of the agency’s estimate of the burden of the proposed



collection of information, including the validity of the
methodology and assumptions used; (3) enhance the quality, utility,
and clarity of the information to be collected; and (4) minimize
the burden on the collection of information on those who are to
respond, 1including through the use of appropriate automated,
electrenic, mechanical, or other technological collection
techniques or other forms of information technology, e.g.,
permitting electronic submission of responses.

As required by section 3507 (d) of the Paperwork Reduction Act
of 1995, the Service has submitted a copy of this interim rule to
OMB for 1its review of the revised information collection
requirements. Other organizations and individuals interested in
submitting comments regarding this burden estimate or any aspect of
this information collection reguirement, including suggestions for
reducing the burden, should direct them to: Office of Informétion
and Regulatory Affairs (OMB) 725 17th Street, N.W., Washington DC
20503, Attn: DOJ/INS Desk Officer, Room 10235.

List of Subjects

8 CFR Part 212

Acministrative practice and procedures, Aliens, Immigration,
Passports and visas, Reporting and recordkeeping requirements.

& CFR Part 245

Aliens, Immigration, Reporting and recordkeeping requirements.

Accordingly, chapter I of title 8 of the Code of Federal
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Regulations is amended as follows:
PART 212 -- DOCUMENTARY REQUIREMENTS: NONIMMIGRANTS; WAIVERS;
ADMISSION OF CERTAIN INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212 continues to read as
follows:
Authority: 8 U.s.C. 1101, 1102, 1103, 1182, 1184, 1187,
1225, 1226, 1227, 1228, 1252; 8 CFR part 2.
2. Section 212.15 is added to read as follows:

§ 212.15 Certificates for foreign health care workers.

(a) Inadmissible aliens. With the exception of the aliens

described 1n paragraph (b) of this section, any alien coming to the
United States for the primary purpose of performing labor in a
health care occupation listed in paragraph (c) of this section is
inadmissible to the United States unless the alien presents a
certificate as described in paragraph (g) of this section or a
document determined by the Service to be equivalent to a
certificate.

(b) Inapplicability of the ground of inadmissibility. The

following aliens are not subject to this ground of inadmissibility:

(1) Alilens seeking admission to the United States to perform
services in a non-clinical health care occupation. A non-clinical
care occupation is one where the alien is not required to perform
direct or indirect patient care. Occupations which are considered

to be non-clinical include medical teachers, medical researchers,
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managers of health care facilities, and medical consultants to the
insurance industry;

(11) The spouse and dependent children of any immigrant alien
who 1is seeking to immigrate in order to accompany or follow to join
the principal alien; and

(111) Any alien applying for adjustment of status to that of
a permanent resident undér any provision of law other than an alien
who 1s seeking to immigrate on the basis of an employment-based
immigrant visa petition which was filed for the purpose of
obtaining the alien's services in a health care occupation
described in paragraph (c) of this subsection.

(c) Occupations affected by this provision. With the

exception of the aliens described in paragraph (b) of this section,
any allen seeking admission to the United States to perform labor
in one of the following health care occupations, regardless of
where he or she received his or her education or training, is
subject to this provision:

(1) Licensed Practical Nurses, Licensed Vocational Nurses, and
Reglistered Nurses.

{2) Medical Technicians. (reserved)

(3) Medical Technologists. (reserved)

(4) Occupational Therapists.

(5) Physician Assistants. (reserved)

(6) Physical Therapists. (reserved)

(7) Speech Language Pathologist. (reserved)
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(d) Presentation of the certificate. An alien described in

paragraph (a) of this section who is applying for admission as an
immigrant seeking to perform labor in a health care occupation as
described in this section must present a certificafe or equivalent
documentation to a consular officer at the time of visa issuance
and to the Service at the time of admission or adjustment of
status. The certificate or equivalent documentation must be valid
at the time of visa issuance and admission at a port-of-entry, or,
if applicable, at the time of adjustment of status.

(e) Organizations approved by the Service to issue

certificates for health care workers. The Commission on Graduates

of Foreign Nursing Schools (CGFNS) is authorized by the Service to
issue certificates under section 343 for the occupation of nurse.

(f) Documentation eguivalent to a certificate for the

occupation of occupational therapist. The National Board for

Certification 1in Occupational Therapy certification as an
cccupational therapist 1s equivalent to a certificate as described
in paragraph (g) of this section.

{g) Contents of the certificate. A certificate issued under

this part must contain the following:

(1) The name and address of the certifying organization;

(2) A point of contact where the organization may be contacted
in order to verify the validity of the certificate;

(3) The date the certificate was issued;

(4) The validity date of the certificate;
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(5) The occupation for which the certificate was issued; and
(6) The alien’'s name, and date and place of birth.

(h) English testing requirement. (1) An alien applying for a

certificate, regardless of his or her nationality, place of birth,
or place of education must meet certain English language
requirements in order to obtain a certificate. The Secretary of
Health and Human Services has determined that an alien must have a
passing score on one of the two tests listed in paragraph (2) of
this section befofe he or she can be granted a certificate or
equivalent document.

(2) Approved testing services.

(i) Michigan English Language Assessment Battefy (MELABR) ,
English Language Institute, Testing and Certification Division,
University of Michigan, 3020 North University Building, Ann Arbor,
MI, 48109, Telephone: 313-764-2416,

(ii) Test of English as a Foreign Language, Educational
Testing Service (ETS), P.O. Box 6151, Princeton, NJ, 08541-6151,
Telephone: 609-771-7100.

(3) Passing scores for varous occupations. (i)Occupational

therapists. An alien seeking to perform labor in the United States

as an occupational therapist must obtain the following scores on
the English teéts administered by ETS: Test Of English as a Foreign
Language (TOEFL) 560; Test of Written English (TWE): 4.5; Test of
Spoken English (TSE): 50. Certifying organizations shall not
accept the results of the MELAB for the occupation of occupational
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therapists. Aliens seeking to obtain a certificate to work as an
occupational therapist must take the test offered by the ETS.
MELAB scores are not acceptable for these occupations.

(11) Registered nurses. An alien coming to the United States

to perform labor as a registered nurse must obtain the following
scores to obtain a certificate: ETS: TOEFL: 540; TWE: 4.0; TSE: 50;

MELAB: Final Score 79; Oral Interview: 3+.

(111) Licensed practical nurses and licensed vocational

nurses. An alien coming to the United States to perform labor as
a licensed practical nurse or licensed vocational nurse must have
the following scores to be issued a certificate: ETS: TOEFL: 530;
TWE: 4.0; TSE: 50; MELAB: Final Score 77; Oral Interview: 3+.

PART 245-ADJUSTMENT OF STATUS TO THAT OF PERSON ADMITTED FOR

PERMANENT RESIDENCE

3. The authority citation for part 245 continues to read as

b

cllows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1255; 8 CFR part

o

4. Sectilon 245.13 is added to read as follows:
§ 245.13 Adjustment of status of certain health care workers. An
allen applying for adjustment of status to perform labor in a
health care occupation as described in 8 CFR 212.15(c) must present
evidence at the time he or she applies for adjustment of status,

and, 1f applicable, at the time of the interview on the



application, that he or she has a valid certificate issued by the
Commission on Graduates of Foreign Nursing Schools or a document
issued by another organization approved by the Attorney General as
described in 8 CFR 212.15(f) determined to be equivalent to a

certificate.

Dated: Doris Meissner,

Commissioner,
Immigration and
Naturalization
Service.
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TALKING POINTS
NAFTA CHAPTER 16

Certification of Foreign Health Care Workers

ISSUE: Section 343 of the Jlicgal Immigration Reform and Immigrant Responsibility Act (TTRIRA)
created 2 new ground of inadmissibiliry at §212(2)(5)(C) of the Immigration and Nationality Act for
“any alien who seeks to eater the United States for the purpose of performing laber as a health<care
worker, other than a physician” unless the alien has a certificate from the Commission on Fereign
Nursing Schools (CGFNS) or a certificate from an equivalent credentialing orpanization, The
certificare shall verify the alien’s maining, licensing, experience and compstency in the English
language. This ground of {nadmissibility applies both to immigraats (aliens commg permanently ) and
nonimmigrants (alicns eoming temporarily) to the United States and {5 eftective as of September 30,
1596, the date of enacmmeat of IRIRA.

EFEECT ON TRADE AGRFEMENTS: The Conference Repart includes a statement clarifying that

the provision applies to immigrant or ronimmigrant healthcare workers “, notwithstanding any
international wrade agreements or Treaties...”

NAFTA IMPLICATIONS: Under the NATFTA, Chapter 16, Temporary Enury of Business Persons,
Annex 1603 Sections B and C, no Party may, as 2 condirion for temporary entry, require fabor
certification tests or other procedures of similar effect. Under Anncx 1603, Section D, applicable ta
NAFTA professionals, no Party may, as 2 condition for temporary enwy, requirc prior spproval
procedures, petitons, laber certification tests, o other procedures of similar effect. GOC and GOM
may assart that the new immigration provision is not consistent with Annex 1603.

In November 1996 at the Chaprter 16 Temporary Enwy Working Group meeling in Onawa, the U.S.
delcgation edvised formally GOC and GOM of the passage of the Jllegal Immipration Reform and
Immigrant Responsibility Act of 1996 summarizing key provisions including section 343.

Post-enactment legislative history was sent to the Commissiouer of INS in & lewter dated November 3,
1996, signed jointly by the Chairman of the Housa Snhcammittee on Immigration and Claims and the
Chairman of the Senate Commince on Immigration and Refugee Affairs. The lemer srates that section
343 opplies to both immigrants and nonimmigrants (temparary entrants) sesking enmy to engage In
healdicare occupations. [copy attached]

GATS IMPLICATIONS: Aliens seeking temporary entry to provido health cara services under
GATS may be subject to the new immigration provision.

COMPLEXITIES: Implementation of section 343 requires considerable intersgency coordination.
The Aromey General shall consult with the Secretary of Health and Human Services to determine
which health care accupations are covered and which independent entities may qualify to certify
foreign health care workers. The Arorney General shall econsult with the Secrctary of Educarion to
determine (he appropriate level of English language proficiency required of foreign health care
workers. Jnasmuch as the provision applies to nonimmigrant health cara workers without regard 0
exisdng trade obligations, the Office of the Unitcd States Trede Representative is interested in the
Administration’s implementation approach. The new provision amends the labor certification
provisions of the Immigration and Natonality Act. provisions administered by the Secretary of Labor.



¢ IMPLEMENTATION: The INS, in consultation with HHS, is drafting a proposed rule to regulate

this provision. The INS held two interagency meetings (DOS, DOL, USTR, KHS, DoE) prior to the
drafting of the proposed regulation. :

e The Service and the Department of State agree to excreise starutory discretion to waive this
requirement for nonimmigrant health care workers (including those secking temporary entry under
NAFTA) until the neeessacy certification mechanisms are in place. However, no waiver authority
exlsts for immigrants. Conscquently, DOS has no authority to grant visas and INS has no authority 10
adjust the starus of immigrant alien bealth care workers until the certification process is established.

e The INS has received inquiries from three senators about the implementation of section 343. Each

inquiry urges that the Commissioner of INS work with Congress and the affected parties fo address
the many jssues which have arisen since enactment of section 343.
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‘Caongress of the United Htatex
Woude of Beproirntatives
Waghinglon, VG 20518

Novembcr. 6, 1996

Bonorable Dons M. Metssasr

Commissioner, Immigration and Natyralization Service
425 Eye Street, NW

Washington, DC 20536

Dear Meden Cammissioner:

We pre concemned sBout & report that the Immigmtion aad Nanmalizztien Service may
net correcly Interpret sicton 343 of H.R, 3610, the Departmeat of Defense Appropriatians Act,
1997. We uhderstand that some within INS may apply this provision anly ta immigrents and not
10-nonirnmigrant beatthcare workere. This pravision requires cenification of the qualifications of
2ll aliens, both immigrants and non-immigrents, sceking to enter the United States for the
purpose of performing labor as & health-care warker, other that & physician.

This raquiiomcnt was drafied to protsct consumers from the possibility of admitting
ungizalified health care practitioners. Thérc are no exceptions to this requiremsar, by statute,
reaty, administative practice or atherwise.

It has becn reported to us that some uncenainty was gaused by the fact that xection 343
amepds section 212(a)(5) of the Immigration and Nationality Act (8 U.S.C. § 1182(a)X(S)(“Labor
cerrification and quidificationt for cartsin immigrants™) . We understand that gome persons may
have supgested that the p!nccmcm of the new prescrecning requircment jn secfon 212(aX5)
would somehow lmut prescreening to applicants for immigrant visas only. This supgestion. if il

was madc, would be incorrect, with respect to both the language of the amended stanne and
congressional intem,

The placement of the prescroening requirement in scctian 212(8)(5) was not wgicnded to
limit the broad language of the statute. As you will see from the co¢losed smended statutory
language, the {imitation to iramigragts in szction 212(x)(8)(D) refars gply to the existing
subparagraphs {A) and (B), oot the prescreening requirement, which is new subpamgraph (C).
(Sce. for examplc, page 2, line 19 of the enclosure) Given the absenve of gny {initadon in its
languege, subparagraph (C) applies to both inymigrants and nonsimmigrants.

In addition, aur conference report lannguage on this section was cleasr that ncw section
212()(S)(C) would apply 1o both immigrants and non-immigrants. (See pages 226-227 of
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Letter to Commissioner Maissrier
November 6, 1996

Report 104-828). This canference report language applics to the ideaticel langulgc in HR 3610,
as was mada elear by stalements in the Congressional Record by both the House and Senate ﬂoor
managers. (F112104-5 of the Congressional Record for Septamber 28, 1996 and §11839 of the
Congressional Recard fcr September 30, 1996)

W intend that this new prezcreening requirement be cffective immediawcly. We do not

v/ant patients put & risk any longer than neeessary. The use of swesping and 8)l-inclusive terms

.in seclion 343 was deliberats. The section was not imtended to be l:mm:d bty any sdminisirative
proscdres, mt:rpremucns or terms of art.

Thank you for your prompt attantlon 1o this matter.

Sincerety,
' Lagmar Smith
Chmmua Chairman
Subcommittes on Imxmgm:wn Subcommittee on tmmigration
And Refugee Affajrs ' and Claims

Senate Commifiae on the Judiciary House Cornmitice on the Judiciary
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TEMPORARY ENTRY CERTIFICATION
OF FOREIGN HEALTH CARE WORKERS

Issue:

U.S. immigration law in force since September 30, 1996 requires certification for non-physician
health workers “...notwithstanding any international trade agrcements or treaties...” This
requirement may be inconsistent with ouwr commitments under Annex 1603 of the NAFTA.

Talking Points:

e The United States takes its commitments seriously. We will do everything possible to
ensure the United States is in compliance with all the provisions of the NAFTA.

. The legislation is as yet not fully implemented. The Immigration and Naturalization
Service and the Department of State have agreed to exercise statutory discretion to waive
the requirement for non-immigrant health care workers, including those sceking

temporary entry under the NAFTA, until the necessary cerlification mechanisms are in
place.

. The Immigration and Naturalization Service, in coordination with the Department of
- Health and Human Services is drafting the implementation regulations required by the

law. During this process, INS consults frequently with other goverrument agencies,
including this ofﬁce.

Background:

Section 343 of the Illegal Immigration Reform and Immigrant Responsibility Act created a new
ground of inadmissibility (Section 212(2)(5)(C) of the Immigration and Nationality Act). It
applies to “any alien who seeks to enter the United States for the purposes of performing labor as
a health care worker other than a physician™ unless the alien has a certificate from the
Commission on Foreign Nursing Schools or from an equivalent credential-providing
organization. The Conference Report includes a statement clarifying that the provision applies

“...notwithstanding any international trade agreements or treaties...” The Act came into effect on
September 30, 1996

Under Annex 1603, Sections B and C of the NAF TA, no Party may, as a candition of temporary
entry. requirc labor certification tests or other procedures of similar effect. Under Annex 1603
Section D of the NAFTA (applicable to professionals), no Party may, as a condition for
temporary entry, require prior approval procedures, petitions, labor certification tests, or other

procedures of similar effect. Minister Marchi may assert the new immigration provision is not
consistent with Annex 1603.
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Certification of Foreign Health Care Workers
Tllegal Immigration Reform and Immigrant Responsibility Act, §343

ISSUE: Section 343 of the Illepal Tmmigration Reform and Tmmigrant Responsibility Act
(IIRIRA) created a new ground of inadmissibility at §212(a)(5)(C) of the Immigration and Nationality Act
for “any alien wha secks to enter the United States for the purpose of performing labor as a health-care
worker, other than a physician” unless the alien has a certificate from the Commission on Foreign Nursing
Schools (CGFNS) or a certificate from an equivalent credentialing organization. The certificate shall
verify the alien’s training, licensing, experience and compelency in the English language. This ground of
inadmissibility applies both to immigrants (aliens coming permanently ) and nonimmigrants (aliens coming
temporarily) to the United States and is effective as of September 30, 1996, the date of cnactment of
IIRIRA. The Service and the Department of State agree to exercise statutory discretion to waive this
requirement for nonimmigrant health care workers until the necessary certification mechanisms arc in
place. However, no waiver authority exists for immigrants. Consequently, DOS has no authority to grant
visas and INS has no authority to adjust the status of immigrant alien health carc workers until the
certification process is established.

COMPLEXITIES: Implementation of section 343 requires considerable interaguncy
coordination. The Aftorney General shall consult with the Secretary of Health and Human Services o
determine which health care occupations arc covered and which independent entities may qualify to certify
forcign health care workers. The Attormey General shall consult with the Secrctary of Education to
delermine the appropriate level of English language proficiency required of foreign health care workers.
Inasmuch as the provision applies to nonimmigrant health care workers without regard 1o existing rade
obligations, the Office of the United States Trade Representative is interested in the Administration’s
implementation approach. The provision amends existing immigration statutes governing which alicns are
inadmissible on labor certification grounds which is historically the jurisdiction of the Secretary of Labor.
The Secretary of State solely is authorized to issue visas to immigrants and nonimmigrant aliens and to
recommend waivers for nopimmigrants.

In addirtion to the necessary synthesis of these six agencies’ views and exigencies caused by
effectiveness of the provision upon enactment, the Service is confronted with proposals from CGFNS
seeking authorization to begin issuing, interim certifications in advance of rulemaking. The CGFNS raises
the specter of critical shortages in ccrlain health care occupations in the United States caused by the
inability to import immigrant health carc workers while the agencics consider implementation. No
evidence of such shortages has been presented.

The Service also has received represcntations from other entitics cxpressing interest in obtaining
approval as an “equivalent credentialing entity” to CGFNS for purposes of scction 343,

AGENCY ACTIONS: Since enactment, the Service convened two interagency meetings at
which CGFNS made presentations recommending an implementation approach. The agencics have
considered a common set of threshhold issues for implementation and provided preliminary agency
positions for each issue. At present, there is no consensus on these issucs.

MISCELLANEOQUS: Clearly, CGFNS was instrumental is seeking this statutory provision and
successfully sought post-enactment clarification of statutory intent jointly from 1he chairs of the Senate
and House Subcommittees on Immigration. The Service understands that Senator Specter (R-PA)
sponsored this provision.

RECOMMENDATION: The Service recommends that decisions associated with
implementation of section 343 be coordinated by the Domestic Policy Council to ensurc proper
consideration is given to all Administration objectives regarding health care, immigration, and labor
market



September 28, 1996 -

(3) subsection {o)IHAXTi) fr the caze of any’
glien, t occordante with ‘such Lerms, condé
tions, and controls, if any. including the giving
of bond, g3 the Atlorney General, in the discre-
tion of the Altormey General after conyuliation
with the Secretary of Health and Human Serv-
ices, may by regulecion prescride.”, . -

(c) EPreCTIVE DaTE.—The amendments made
dy this scction shall apply with rexpect Lo oppl-
cadons for inunigrane visas ov for adfustmen? of
status filed after September 30, 156, : oo
S5C. S¢x DNCITRMENT OF TERRORIST ACTIVITY

AND PROYISION OF FALSE DOCU-
MENTATION TO TERRORISTS AS A
BASIS FOR RXCLUSION FPROM THE
UNITRD STATES K

(a) IN CrywrAL—Section 212(a}(3(B) (8
U.5.C. 1182(a)(3)(B)} is omended—

(1) by redesignating subclauscs 11l) end (1V)
of clause (1) as sudciouses (IV) and (V), rexpec-
nvely, B . ) ’
(2} by insarting after sudclause (II) of clawse
(i) the following new yudclause:

“(I1f) hax, under circumszances {ndicaring an
intenrion to ceuse dealh or serigus doduy karm,
incited terrorist activity " and

(1) in clause (if)(111), dy inserting “‘dotu-
mentation or” dafore ‘'idenitification’; -

(b) EFFECTIVE DATE—The amendmanis nade
by subsection (o) shall take effect on the dale of
the enactment of this Act and shall apply o In-.
citement regardless of when it occur. = - .
REQUIRBMENTE FO
Sectivn | 212(a)(5) (8 US.C. 1182(a)(5)) 1s
amended—- n - - R A

AR PO L
(1) by redesionating :utyparupmbh,{c; as sub-

paregraph (D), ard E T i

{3) by inscriing ofiar sudperagraph (B) the,
followring reis subparegrapls . - o

“(C) . UNCERTIPIRD FPORSION HEALTH-CARZE
WORKERT.—Any allern who secks to enter Lre
United States for tha puyrpase of performing
iador g3 a health-care worker, other':ian'-a:
physician, {3 ercludable unless the aliem pre-
scnis Lo the consular officer, or, in the case of
an adjustmenc of starus, the Atlsrney General,
a certificatc from the Commission on Greduates
of Foreign Nursing Schools, or o certificate from
an equivalent independant crédenticling orpani-
gation eppraved by lhe Attorney Generdl in con-_

sultation wich the Secretary .pf Health and

Human Services, verifying tha:— . . .. .-. .
(1) the alien’s educclion, training. Ticense,”
and experience— ) T . -
“{I) mect_all applicable siatutory and regu-*
latory requlrements for endy inio. frc, United
States under ‘the classification specified in the
apolicetion: 1 i A
(11} are comparadly with that required for on’
American health-care worker of ur-e\s:zmc tupe;

and AR 'E."
“(111) arc outhenlc and, in the case of o It
-cxnse, unencumbdered; R i N
(i) tre alien hos the level of competénee fn
orel and wriltén Englisk ‘considered by the Sen- '
retory of Health and_Hwmon Services, in con:
sulickion with the Serretary df Education, to be
appropriaic for health enre work of the kind (n
wkich the alien will be engaged, &3 shoion by an
approgrialé scota on one o7 more notienally rec--
ocnized, commerciolly ovailctle, standardized
awsessments of the epplicant’s ability o spmk
and writs; and [ AR
“(iii) if a majority of States licensing the pro- -
Sessien in which the alien intends to work recog-
nize o (est predicting e surccess on the profes-.
sion's licensing or certification examination, the
alien has passed such @ tess or has passed such
on examination. - A
For purposes of clause (ii), delermination of the
stondardized tests required and of the minimum
scores tho! are oppropriate are within the solz
. discretion of the Secretory of Health and
Human Services and are not subject o furthey
administrative or judiclal review.”,
SBC. 344. REMOVAL OF ALTENS PALSELY CLADA
: ' INC UNITED STATES CITIZENSHIP.
{a) FEXCLUSION OF ALJIENS WnO HAYE FALSSLY
CLafHED UNITED STATES CITIZENSHIF —Section

Al

" Jollowing new pdragraph: = '

.
~

- CONGRESSIONAL RECORD--HOUSE

2AHDENC) (@ UI.C. 1182(a)(6XC)) is amend-
d_ . e .._.-_.\.-:r-_' -_ 3 .,,_\_ < .

(1) by redesignating clause (i) as clause (il),
and T, - M L. LT

(2) by inserting after clauze (1) the following’
new clause: R : oo

(i) FalSELY CLAIMING CITIZENSHIP . —ATY
olten who falvely represents, or has falsely rep-'
resznied, Afmaelf or Rerself to e & cltizen of the
Unlted Statey for any gurpose or beme/lt under
this Act (fncluding tection 27€A) or any other
Federal or State law i3 excludable.”.” -

() DEPORTATION 0P AUENS WHO Havs
PaLsBLy CLAIMED UNITED STATES CITIZEN-
srip.—Section 2¢1{ak3) (& U.S.C. 1251(e)(3)) is
amended by cdding ot the end the followsing
new subparagraph: oo

“(D) PALSELY CLAIMING CITIZENSHIP.=—ARY
alien who falsely fepresents, or Ao Jalzely rep:
resented, hemeell w0 be a ciizen of the United
States for gny purpose or benefif under thls Act
(including zection 2744) or any Federal or State
law is deporwbdle. ™.

(c) ErrscTIVE DATE.—The amendments made
by this section shall apply fo representations
madzanwaﬂc'rmdatso/mamcrﬂ'mt of
this Act. . . e L :
SXC. 348 WAIVER OF EXCLUSION AND DEPORTA-

TION GROUND FOR CERTAIN SEC-
i TION 376C VIOLATORS. . °

“fo} EXCLUSION GROUNDS.—Section’ 212 (8
U.5.C. 11a2) ts amended— Thet et

(1) Yy omending tubparagreph (F). of sub-
section (a)(5) to rend as follows: ° B .

“(F) SUBJECT OF CIVIL PENALTY.— "~ o
- #4(1} -IN GENERAL AR ‘Gllan who s the subject
of @ final ordei for ‘vlolation of section 274C is
trodmissible .o R TR s e e T
" slt) WaIVER AUTHORIZED,—Por provision cu-
tortzing walver of clouse (i), see subsection”
(8X12).Y; and

(2) by adding at the end of Fubsection (d) the

“(I2) Tra Atorney Gencral may, in the dis-
cretion of the Attomey Ceneral for humani-
tarian purposes of to assure family unity, waive
apphcation of clawse (i) of subscction (a)(E)(F}—

1¢(4)in the case of an allen low/fully admitted
Jor permanent residence who’ temporarily pro- '
ooeded abroad veluntarily and not under ‘an
ordér o] departdtion or tonoval and ko i3 oy
erwiss adniwible o the Uniled States ar ¢ re-
turning resident under tection 211(b). eng .

“(B) in the case of an alicn secking admission .
or - .qdfustnens ' .of ¢-status - .under,, . section
201()(2H A of_under:xﬁmx 203(@) = —

i no preilous civil money penally icad Tnpozed
against the Blien wnder fection 274C anid the of-
fensévias comynitted tolely to dssist, old, o7 sup-,
port the cllen’s spdudd ar child (and Rl anolher °
individual):- No court shall have futisdiction o~
ravimo' 6 detislon 6f the Attornéy Geneval Lo
prant of deny o wafoer wiider thiy paragroph.”’

(b} GROUND. Or DEPORTATION.—Subparagroph,
(C) of séedon 241(d)(3) (8 US.C. 1251(a)(3)), de-"
fore rederignoticn bi rection 305(a)(2) of this di-
vision, {s emerded to read a$ follows: ~ "3 -~

"(C) DOCUMBNT FRAUD.—. "~ -2 "= <

(1) I¥ GENBRAL—An ellen who iz the subject -
©f o firal order for viplation of section 274C fis .
deportable. - - cr

“(4)" WAIVIR.- AUTHORIZED—The : Attarney
QOensral may waine elause (1) in the casc of an
allen lawFully admitted for permanent residence
if no previous civil money penalty was mposed
apainst the alien under section Z74C ond the of-
Sense was incurred solely to assist, aid, or sup-
port.tha gliens spouse or chlld (end no other in-
dicidual). No court shall Rave jurisdicton to re-
vizw o decision of the Astorney General to grant
or deny @ wgiver under this clause.”

SEC. 346. INADMISSIBILITY QF CERTAIN STUDENT
VISA ABUSERS. ;

() IN GENERAL—Section 212{0)(6) (& U.S.C.
1182(a)(6)) 13 omemded by adding at 'the engd e
folowing new subparagraph: ' '

*(G) STUDENT ViSA ABUSERS.=—Am alien who
oatnins the siatury of a nonhnmigrant under sec-

T —— I~

“portation proceedings as of such 3
find! administrative order in such.’roceercixggs .

" EBC. 8.

H11811

Hom 101(a)(15)( P)(1) end who violates @ term or
condition of surhk stntus under section 214Q) 13
exciudable until the alien Aoy been outride the
Unized Staces for a continuous periad of 5 year.
after e date of the violation.”, " - :
() EPFECTIVE DATE—The amendment made
by tudsection (o) shall apply o chen: who ab-
tain the status of @ nonbmonigrant under section
101{a)(15)(E) of the immigration and Nationalty
Act ajter the end of the 60-day period beginning
on the dale of the enaconent of this Act. includ-
tng aliens whose slgtus a3 such a nonimmigrant
is extended ofler the end of such peried.
SEC. 347. RKMOVAL OF ALIENS WHO HAYE UN-
: LAWFULLY VOTED. .

(a) BXCLUSION OP ALIZNS WHO 1AVE URLAW-
FULLY VOTED.—Section 212{a)(10) (8 U.S.C.
1182(a)(10)), os redexignated dy sectian 301(b) of
this givisior, 15 wrended by cdding &t tha gnd
e following new subparagraph’ :

*(D) UNLAWFUL YOTERS.—Any glien who has
soted in violation of any Federal, Stats, or local
consdiutional provision, suarute, ordinance, o7
regulation is excludable.”. -

(b) DEPORTATION OF ALISNS WHO HAVE Ux-
IAWFULLY VOTED.—Section 24M(o) (8 US.C.
1251(a)). obefore redesipnation by secton
J05(a)(2) of thls division, 18 amended by adding
at the end the following new paragraphs .~ .. - -

=(6) UNLAWFUL YOUTBRS~Any olich who hos
voted in vislation of any Pederal, Sinte, 0T local
constirutionn] provision, statute, eordinancs, o7
regulation is deportadle.”, - v =

(c) ErrecTiVE Ditx—The anendments made
by this zection shall apply o woting occurTing
before, or, or after the date of Lhe enactment of
erig Act. - N R - S
SEC. 345 WAIVERY FOR DOOGRANTS CONVICTED -

(a) I8 GENERuL—Section 212(h) (8 U.S.C.
1182(h)) is-amendecd 0y adding at the end the
following: “'No walver thall de granied under
thie submriian in i case of an alien who has
previously been admitied to the United States as
an glien lawfully admitted for permanent resi-
dmce U gither since the dats of such admixsion
the olien has been comvicted of an-eggraveled
falony or Uie allen, has nat lawfully Jestded cons,.
Hnuously in the Uniteg Swuates, for.§-period of
not less than 7 years immedialely preceding the
dote of fnibiaHat of proceedings o remove 1.7
ogHen fram the United Stutes. No court shall
have jurisdictian to review o decision of the At-
torney Cenerel to grent or deny @ waloer under
Chls subFECHOR.™. - v ;e earl e Foac

() EFFECTIVE DATR.—The arendment mods -
by subsection (o) shall de effpctive op the date

.of the enactment of thls Act Gnd thall epply. in’

the case of any alich who L in ezclyRon or.de- .
j unlesy'o

has Deen entered as df such dalg. 1 . D -
WAIVER OF MISREPRESENTATION
GROUND OF INADMISSIBITITY FOR
Subsecticn (i) of sectign 212 (8 U.S.C. 1182) is
amended ¢4 read as follows: ~ ~C ° ]
“(i)(]) The Attorney Genierel oy, in'the dis-
crerian of the Attorney Generel, welve the up-
plicotion of eluse (i) of subsection (BX6)C) in
the cuse of on imonigrant vho 1s the rpouse, som,
or daughter of a United Swates citlzen or of an
allen lgtofully admitied for permanent residence
if it is estabMished Lo the slisfuction of the At-
torney Ceneral that the refusal of admisxion to
the United States of such fnmigrant alien would
result in extreme hardship to the citizen’or [Qw-
fulty risident spouse or parent of such an alien.
*'¢2) No courl shall hare furisdiction to review
a decision or action of the Atiorney General re-
gording o woiver under paragraph (I).".
SEC. 380. OFFENSES OF DOMESTIC VYIOLENCHE
- AND STALETNO A9 GROUND FOR DB
POBTATION. T -
(a) IN GENSRAL—Seccion 241(a)(2) (8 U.S.C.
1251(a)(2)} Is amended by adding ot ths end the
Sollowing: '

S
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This cantinuing resolution also incorporatas
londér liability pravisions which | strongly sup-
port and havo advocated for 7 years. | intro-
duced the first lender liability bill in 1889 in re-
sponsa fo a small business in my distict
whose efiors 1o devalop property were hekd

" up; not because of lack of interest or need,
but by bank concams about environmartal Y-
ability.

In 1580, the Suporfund law was passed
aher the wellknown problems at Love Canal,
lecated in-my district, came {o light. As part of
that Jew, we recognized that not averyona with
a tis to polluted property should be held liable.
Landers, who hokl a morlgage or security in-
tarsst in property, could potentially be con-
stued as “owners or operators,” sa the 1860
stohte carved them out from habilty # they
didn taka pant In the management of the ves-
sel or facllity. .

Howevor, court cases in 1985, culminaling
In tha welkknown Flaat Factors dedsion of
1620, eroded tho certainty of the Suparfund
exemplion. As u rasul, we winessed a ser-
ous contraction In lending to certain types of
borrowers and 1o cartain parls of communities
because of bank concams abatt potontial en-
visomantal liabillty.

ARer haarings in the House and co~sponsor-
ship by some 280 mombers of a bill | Inwo-
duced to clarify securod party and fiduciary Ui+
ahility, the Environmemal Protecion Agoncy
promuigated a rule for lenders. That rule was
avoriumied on procedurd) grounds and ths
clarity providod by the nile was lost

Today, this bill provides the cattainty sought
jor ga long. The lagisietion effactively mxliflas
sloments of the 1952 EPA wale into stalutory
language fo provida clarlty and -carkainly rte-
garding the liatility of secured parties and fr
ducianes for comtaminatad propertas. Theso
provisiuns will spur lending to borrowers ard
encouraga the clean-up and redevelopment of
hundreds of unused properties across the
country. This is done without any expenditure
ol taxpayer dollars and without any weakening
of current EPA ligbility standards.

The bill does not attar a iender's potertial -
abiiity. in cases where llabllity is warramted; 1t
does provide clarity and ceriainly on how to
avakd abiity. The bill restores elements of the
EPA rule {o protect Govemment agencies, no-
tably tha Federal Deposit insurance Cerpora-
tion, in the role of recaiver or conservator of
property. |t provides cenalnty for fiduciaries,
such as trusteas, axecutors of estater, unhval-
silas, pansion fund managers mnd thess In-
volved in a fust role for securities. Finally, the
hifl provides reiriorcernent for the EPA rule on
lender itablity under the Solild Wasto Dizposal
Adt, a tule that is limhed to povolelm under-
ground storage tanks.

The benoficianes of this bill will be banks.
insurers, quarantors, and others in the busi
ness of extending or supporting credit and
those to whom they will now be able to lend
withowt artificial constraint. But the ultimats

. beneficiary should be our environment. With
landers and fiduciaries tree to undenake their
responsibilities, they may be betler able to
support environmantal cleanup 0 '@amaged
propenias. All lenders, at large or small inatiu-
tions, will have a clear blueprint on how ta be
involved with properties with environmental

damago and to help roctore these proparbes -

1o use. Fiduciarias. who frequantly ecquire
propesties in rust afier they assume their du-
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Yos, will be sdle to make decisions on prop-
erfes without fear that simptly tsking real prop-
erty could riggsr parsonal liabllity. ’

| am pleased tha! this measure, ater so
many years of eHom. has finally beon adopted.
1 must nole that It was a pleasure to work with
Congrassman DOUG BEREUTER and Congress-
woman MARGE ROUKEMA in the House Bark-
ing Commitiee 10 produce a version of this
legislation not unlike the package ‘that is be-
fore us today. .

| nlso want 16 acknowledge ths many indus-
ty groups and Individual firms who havy
worked for years' to see this resolution al-
tained. | would nots in particular the work of
the Environmantal Lender Liability Coalition
with some 100 companles, rada groups, State
officials and.cthers in remaining a constant
source of suppart, information and expertise
on this rmportant subject

This small provision will have malor raml-
fieations for samwred porntiss, fiduciaries, eome
munties and the onvironment across the
country and, | beliovo, adl for the good. ‘

Ms. MOLINARI. Mr. Speaker, 1 rise 10 sup-
port and explain an amendment in tho Con-
tinuing Resoluton which clarifias tho effective
date pravision for Rules 413 throigh 415 of
the Federal Rulss of Evklence. The immediate
snacimant of this amendment is necassary to
pravent the reversul of the convictions of rap-
ists and child molesters, and the supervigion
ol relevant evidence in pending sex ofiense
prosecutions. :
. Congrass enactyd Rules 413 through 415 In
the 1994 Crma Act Thess rules broaden the
admissiblity of evidonta that the detendant, in
a saxual offansh casa, has committed of-
fenses of the same type on the othar occa-
sions. At that imu, Congress sgreed to & de-
farred effective data provision when the niles
wara enacted. to aocomemodate pracedural ob-
jections raled by opponerts of tha reform.
Everyane understaed that thia would defer the
application of the rulas for at most 3000 days,
and that they would b fully in effect after the
end of that pericd. Undor this effective date

provigion, the rules went inte alfect on July 10,
1995,

Recently, & problemn has arisen in the cuzes
where the indictment was filed before July 10,
1955, but the trial in the case has occurred, of
will occur, alfter the date. Sema judges have
peoperly intarpreted the effective dato provi-
oion 10 make the rule apply in all ceses in
which the ralevant procecding—the trlal—con+-
mencos on of after the effectiva date ef July
10, 1995, aven though the caze would bs tried
after that date. In United Stalas v. Hollis Earl
Aebarts, 83 F.33 872 (10th Cir. 1808), the
Tanth Circult Caunt of Appaeals r iy adopt-
od Ihis errongously restrictive imerpPiegli
the eHectivo dalo fanguege fo: the new

This detisiah may result in tha suppressio
of refavar simitar crimas evidanca in pand’
cases, lika Roberts, In comtravenllon ol our
judgment that evidencs of this typa should be
admissiblc. It may also result in thé reversal ol
convictions of raplste. and child molestars that
have already occurred In cases indicted belore
July 10, 1995, where the trial court admitted
aviderke under Rule 413 or 414,

The foliowing are Just a few of the cases
that will be affected:

In the Roberls case, the Jefendan! is
charged with cexuslly accachivo crimac
agalnst three women, Several other women
are prepared to tastify thal he raped or et~
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tempted to rape them as well. The trial court
hac alteady made z prakminary nuling that gvi-
dance of the dafendants other erimes will not
bo admirted Indopendanty of tha new rules.

1n United States versus David Kes Mann, a
caso In Naw Mexico, the defandant wes con-
vided of motesting an 11-yearold gir, follow-
ing a Mal in which evidence was admiltad
under the new ryles, Thera was tesimony at
he tral conceming similnr cimes by anothar
11-year-old victim, and by a woman whom the
delendant had sexually abused throughout her
childhood and adolescence. :

ln United States versus Caivin Dean Pators.
anothier New Maxico cass, the dafendant wos
convicted of a rape offense. He had providusty
baan convicted of two other rapes, and owvi-
dence of theso sardler ¢cfimas was admitted
under the new rules.

When Congrazs aracted the new evidence
rules, these were preclsaly e kinds of eases
in which wa wanied o be sura tat tha jury
would have the basis for an informod docision.

-including Indormation about the defendants

history of similar cimes. Howovor, unless
Congresz uechs immediately, i is predictable
that important evidence will bo suppressed,
and the convictions of sexual pregators will be .
oventumed. This ls an unnecessary Injustice
because Congrass has alieady made the doc-
sion that evidenca of this type shoukl be ad-
missible by enacling rukas 413 and 414,

While some might argue this amendmuant
pregents & consttutional problam, this Is not
true. Tho Constitution's ruls agalnst ex post
facto laws only -prohibits erimlinalizing or In-
croasing the penaly for conduct aher i oc-
curs. 1t does not limit the applcaton of
changes In svidenca niles in pending cases.
The Suprome Cowst has so hold, wost re-
certly In Coffins v. Youngblood. 497 U.S. 37,
43 n.3 (1890). '

As a goneral proposition, changss In evi-
dence ruies apply to pending cases, as well
a5 1o those Indicated after thelr snactment
The amendmant | am poposing & necessary
10 comrect the harmful effects of the Tenth Gir-
cuit's misunderstanding of our Intant on this
point in reladon 1o rules 413 through 415. .

It is essental that Congresas onact this logis-
lation immodiately—before the end of this 883~
sion—becausa of the affact of the Roberte de-
cition on pending £as68. The amendment will .
ensure thel relevamt, probatlve evidence will
not be suppressed, and that conyigtions will
not ba pointlessly reversed. in tho caees -
have described and others Jike them. If wa do
rot act, we will havo 1o axplain to the presant
and future victims of these sexual predators
why we'have handed the kays 1o tha lailhouse
doar o thair victimizore. | co not bellave that
any .member of this chamber wants fo be In

B MeAsUre.

r. SMITH of Texas. Mr. Speaker, division
C shall be corgidersd ps the enactmert of the
corference report (Rept. 104-828) on H.R. -
2202, the illegal Imnugration Reform and Im-
migrant Responsibilty Act &f 1996, with €ar-
tain modifications to title V of the conference
Tepont. .

The lsgislativa history of divislion C shall ba
considared to Includa the joint explanatory
gtataman! of the tommites of conference -In
Hoport 104-828, as woll Bs the reports of the
Committade on tho Judlslory, Agriautuare, and .
Economic’ and Educational Opportunities of ™
tho Housa of Hepresentalives on H.A.2202 -
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{Rapt. 104469, parts ), 1I, and 11}, and the re-
pon oI the Comminea on the Judiciary of the
Senate on S. 1864 (Repl 104-249).

The foflowing tecords the disposition In divi-
sfon G of tha provisions in e V of the con-
lerence reporl (The remaining titles ol the
conference report have not been modified.)
Technical and conformmg ‘amendmenta are
not noted.

Section 500: Strika.

Section 501: Modify o amend section 431
of the Parsonal Responsibillty and Work Op-
portunity Reconciliafion Act of 1885 (Public
Law 104-183) to insert the provisions in sec-
tion S01(c)(2) of the conferance report relating
to an axcaplion to inaligbility for benefits for
certaln bakered aliens. Sidke all other provi-
sions of section §01.

Section 502. Modify to authorize States
establieh pilot programs, pursuant to regula-
fions promulgeted by the Atomey Gensral.
Under the pilot programs, Statos may deny
drivers’ licenses to illegal allens and otherwise
determine’ the viability, advisability, and ¢ost
effectivenass of denying driver’s licanses to
aliens unlawfully in the United States.

Section 503. Strike.

Section 504. Redesignate as section 503
and modify to Include only amendments to
saction 202 of the Social Security Adt, .and
new affactiva dale. Siriks all othur provisions.

- Section S05. Radesignate as section 504
and modify to amend section 432(a) of ths
Personal Respensibliity and Work Opportunity
Raconciligtion Act of 195G te pravide that the
Attorney General shall establish a procadure
for parscns applying for public bensfits to pro-
vide prool of citizenship. Stike all other provi-
slons. ~-

" Seclion 506. Strike.

Section 6507. Redesignate as section 506.

Section 508. Redesignete as section &0
and modify. Strike eubsection {3} and modity
requirements in subsection (b} regarding re-
port of the Compbrolier Genaral. | i

Section 509. Radesignate as saction 507.

Seclion 510. Redesignato as section 500.
Modify subseclion (2) and redesignate as &n
amengdment to section 432 of the Personal
Responaibility and Work Opportunity Rec-
oncilislion Act of 1896. Slrika subsection (b).

Seclion 511. Redesignate as seclion 509,

Modify 1o changa raferencas o “sfigble
eliens™ to “qualifiad aflens” and maka other
changas In terminalogy.

Section 531. No change.

Section 632. Strike.

Section 551. Modify to reduce sponswe in-
coma requirement 1o 125 parcent of povorty
level. Strike subsection (e) of Jmmigration and
Nationality Act (INA) section 213A as added
by this sectlon. Make other changes 10 con-
form INA gection 213A us added by thls sec-
fion 1 aimilar provisian enacted in tha Per-
sonal Responsidifity and . Work Oppariunity
Raconciliatien Act of 1998. Strike subsection
©.

Section 652.-Modify 1o nmend secuon 421
of the Personal Responsibiity and Work Op-
portunity Reconciliaion Act of 1996 1o Include
the provisions in section 552(d)(1) and §52(f).
Strike all other provisions,

Section S53. Strike.

- Section 5564. Redesignale as sec’non 553,

Sectlon S61. No change.

Sectlon 552, Striko.

Seation 563. Rodesignale as section 562.

Section 564 Redesignate as section 563.
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Section 565. Redesigrate as section 564.

Seclion 586. Redaesignate as section 555
and modify to strike (4). .

Section 571 through 576. Strike and Imert
sections 221 thwough 227 of the:  Senate
amendment to H.R. 2202, as modified. )

Saction'591. No change., -

Seclion 592. Strike.

Section 593. Redesignate as secﬂon 592.

Section £94. Redesignate as section 533,

Section 505. Redesignate as section 594.

Ms. MILLENDER-MCDONALD. M. Speaker,
I'd tike to thank the gentleman for yielding. Mr.
Spaeker, | want 10 commend Me Members of
both Houses for the yeoman's job of putting
together this amnibus bill and meeting the nu-
merous funding priorities in this tough fiscal
anviranment.

Many of us take for grarted and do not rec-
ognize the arduous task this body faces each
time they are ssked to balance fiscal respon-
pidllity with our obligation 1o provide and our
duty to govern effectvely. .

| would also like to thank tha Chairman.and
the members of the committees on Transpor-
tation and Infrastnecture, Appropriations, and
the Subcommiftea on Transportation Appro-
prations for having the wision. to provide the
funding for the Alameda corrider, to suppon
the $400 miilicn In. direct loans, as requested
by the President through the Federal Highway
Adminigtration.

While | was disappolntod that urforsean elr-
cumstances c¢aused the Alameda comidor
project to bo ramoved from a previous funding
bill, | am pleasad 10-see that the conflict was
resolved and that this most important infra-
structura project will be funded this yaar.

The Alamada Cormridor will provide this coun-

’ by with a fast and efficient gateway to Paclflc

Am trade and will bolster our ability to com-
pete in the burgkoning ecanvimkc area.

Onca eompleted the Alameda Corrldor will
gerwrala more than 70,000 locul Jobs and
close 10 200,000 new fobs nationwide. The ox-
parded frade, croated by tha construction of
the comidar, tivough the poris, will creata new
Jobs related to manutactusing. production, and
the shipping and trucking of goods.

Today's funding environment. requires a
strong publc-private partnorship to finance
projects of this nature. With over 75 percent of
the cast of tho project jundod by State and
local sources, the Alameda Comdor truly ex-
empiifies the kind of public-privats parmnership
that this Congress has iong urged Statas and
locslities o pursue for important infrastructure
projects.

} would fike to thank the membara of the
Calfomia delegation for working together in a
bipartisan manner to effectively move the
projact through this body and 1o bring to -
iticn plans and dluaprnts that were concaived
long before many of us where sworn into of-
fice.

Let history reiéct that the success of the Al
ameda Corridor 8 ropted in the bipartisanship
that has heiped to bring U3 10 this point. 1 jook
forward to continuing to work .with my col

leagues from both parties and with Presiden! .

Clinton to see tha Alameda Corridor through
to its completion.

| yield back the balance of rry limo.

Mr, McHUGH, Mr. Speaker, | rise in support
of HR. 3610, the Omnlbus Appropriation bill
for fiwed) your 1957. There are many good
provisions In this measure and | am plessed
that the Congrees and the sdministration could
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work logether i [¥oducing Yhis nhecessary
spending measurs while aveiding a shutdown
of govemmem S9VIGas,

orained In ths measirs are specific pro-
visicns aloctng the structure of the Uniled

- States Postal Service. Specifically. saction 662

of litte | provides for the cruatin of an Inde~
pendam Office of Inspecior General, a long
needed end imponam postal roformy This pro-
vision ig gimllar In scape 1o provisions con-
tained in my ltegisiadon H.R. 3717, the Postal
Reform Act of 1996. H.R. 3717 has been the

.. subject of four legisiativa hearings this term

ard a proposal lor creating an independent
Offico of Inspecor General received House
support during the 103d Congmsa Through
this omnibus package, this important measure
will ba seen twough to fnullion.

The need for an independént Ofﬁce of In-
spector Genara! was highlighted by the Gen-
oral Accounting Office 1n its recent report to
my Subcommitice on the Pootad Sorvice. Spe-
cifically, the GAQ found that:the current struc-
ture compromised the abllity of tha PRostal
Service Inspacter General with respect to Jn-
vestigations and audits of the Postal inspec-
tion Service. Currer: faw provides that the
Postal Service Inspector General and the
Chiet Postal Inspector ara one and the same.
This systern is tha product of the 1888 amend-
menls o the, xmpedor ganergl statutes when
the Postal Service first fall under the pumsw
of tha Inspector General Act,

The Ganaral Accounting Office found that

The Inapéctor Gencral Aet of 1278, os

-ammnendéed (IG Acs), requires that 1Gs condyer

sudits {2 nccordance with generslly accnprad
governmoat andizizg standards. These nand-
ards requirs 1Gs o be orgunizatlonslly lado-
pendent of the operntions they audit. Bo-
cause tho Postal IG is the Chnief Poaiel In-
gpector pad therofore not organizatiopally
independent of 1o+ epforgement operations,
the Pogtal IG cas not pudit these operetions
1n accordance Witk the required standards.

Section 662 of file | of H.R.- 3810 comects
this systemically fawed structure by mandat-
Ing an independert Office af Inspector Gen-
erpl. The Postal Service currently enjoys reve-
nive 1ast approaching tha S60 biion mark. 1t
fouches cach and every ane of us & days a
week and provides universal mail service in
order 10 bind togathor our geographically di-
versa coumry. Tha Postal Service is far too
imporam for Congress gnd our constiuants to
leave the important rolg, of agency walchdog
to be compromised by a flawod management
struciure.

Pursuart to thes2 provisions, the .Inspector
Gorerai will be gppointed by the Gavemors of ~
the Posial Senvice and may only ba removed,
fur cause, upon e written concurmence of
seven of the Gevemors. Following appoint-
ment by the Governurs, tho bl directs the IG
ta submit a 5 ysar srelegic plan cutlining the
gosls apd statfing raquirements for this new
offlce. The tansfar of authonties from tha
Postal ingpection Servics to the IG will include

‘all specific IG authorities as containad in the

Inspector General Act .of 1978, Importantly,
the position of Chie! Posial Inspector will re-
main a stannory position within section 204 of
tite 38. The amendment directs that the Chiel
Postal Inspector will report to, and be undar

. the supervigion of, the Pestmaster Genaral.

The PMG will be required to notify the Gov-

‘9mors and both Houses pf Congress xhould

he remowvo of transfar tho Chief Postal Inapec- -
tor to anothar posijon within the Posta! Serve
lce. Furlhur, thes2 provisions will not require
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501 Pennsylvania Avenue, N.W.
Wwashington, D.C. 20001

July 21, 1897

The Honourable Janet Reno

Attorney General of the United States of America
Department of Justice

Tenth Street and Constitution Avenue, N.W.
Washington, D.C. 20530

Dear Medam Attorney General,

1 am writing to express canada’s concern about article
343 of the Illegal Immigration Reform and Immigrant
Responsibiliry Act (ITRIRA) and its negative lmpact on the entry
of Canadian health care workers into the U.S. under the North
american Free Trade Agreement (NAFTA) -

Artiecle 342 denies admission to aliemns seeking entry
for employment as health care workers, unless a certificate from
the Commission on Graduates of Foreign Nureing Schools or an
equivalent credentialing organization approved by the Attorney
General, is presented, verifying the person’s training, licensing
and experience. as well as a level of competency in English. The
provision applies notwithstanding any {international agreement oI

treaty-

We understand that in order to allow sufficient time to
devaelop implementation procedures and select certifying
organizations, a waiver of ipadmissibility was put into place for
aliens already in possesgsion of non jmmigrant visas oI who are
visa exempt, including canadian health care workers applying for
2dmission as professionals under the NAFTA. unfortunately, the
manney in which this waiver is applied by 17.8. port of emtry
of ficials has created confusion and has affected a significant
number of Canadian health care workers and thelr U.S. employers-

We believe that Article 343 is jnconsistent with the

principles of facilitation and 1iperalization of the movement of
business persons and with the specific obligationg to grant

/2
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temporary entry under Chapter 16 of the NAFTA. Any denial of
temporary entry to health care professionals pased on competency
rests, usually applicable to the right of professional practice,
would not conform to the requirements applicable to temporary
entry permitted by Chapter 16.

We seek your assistance in addressing our concerns with
this new measure, Most pressing is the need for the Immigration
sand Naturalization service (INS) to emsure the consistent
application of the waiver with their port of entry officials so©
that no new requirements are imposed on canadian health care
workers. Our ultimate concern is the need to ensure that the
United States fully respects its NAFTA obligations concerning the
movement of temporary workers.

vYours sincerely,

Raymond chrétien
Ambassader

P
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Congress of the TUnited Htates
Wouse of Repredentatives
Washingtors, }.C. 20513

November 6, 1996

Hanorable Dons M. Meissaer

Commissioner, Jmmigration and Naturalization Service
423 Eye Street, NW

Whashington, DC 20536

Dear Medam Commissioner:

We are concemned about a report that the Immigration and Naturalization Service may
not correcly interprex section 343 of H.R. 3510, the Depertment of Defense Appropriations Act,
1997. We understand that some withio INS may apply this provision only to immigrants and not
o nonimmigrant healthcare workers. This provision requires certification of the Jualifications of
all aliens, both immigrants and non-immigrants, setking to enter the United States for the
purpose of performing labor a3 8 health-care worker, other than a physician,

This roquirement was dreftod to protsct consumers from the possibility of edmitting
unqualified health care practitioners. There are no exceptions to this requirement, by stature,
treaty, admitystralive practice or otherwise.

It hes bech roported to us that some uncertainty was cavsed by the fact that gection 343
amends section 212(n)(5) of the Immigration and Nationality Act (8 U.S.C. § 1182(a)(SX"Labor
certification and qualifications for certsin immigrants™) . We nnderstand that some persons may
have supgested that the placement of the new prescrecning requirernent jn section 212(a¥5)
would somehow limit prescreening (o applicants for immigrant visas only. This suggestion, if it
was made, would be incorrect, with respect to both the language of the amended statwre and
congressional intent.

The placement of the prescreening tequirement in section 212(a)(S) was not intended 1o
limit the broad language of the stawte. As you will ses from the enclosed amended statutory
language, the limitation to imamigrants in section 212(a)(5)XD) refers oy to the existing
subparngraphs (A) and (B), not the prescreening requicement, which is new subparagraph (C).
(See. for examplc, page 2, line 19 of the enclosure.)) Given the absence of any timitation in its
language, subparagraph (C) applies w both immigrante and non-immigrants.

In addition, our conference repon language on this section was clear that new section
212(a)(5)(C) would epply 1o both immigrants and non-immigrants. (See pages 226-227 of
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Letter to Commissioner Msissner
November 6, 1996

Report 104-828). This conferende repost language applies to the identical language in HR. 3610,
as was made clear by statements in the Congressional Record by both the House and Senate floor
managers. (F112104-5 of the Congressional Record for September 28, 1996 and 511839 of the
Congressional Record for September 30, 1996)

We intend that this new prescrecning requirement be effective immediately. We do not

WERT patients put at risk any longer then necessary. The use of sweeping and all-inclusive erms

_in section 343 was deliberate, The section was not mtendcd to be lmntad by any edministrative
proceduzes, intcrpremmtions, or erms of art.

Thank you for your prompt attention 1o this marter.

Sincerety,
an R\ Simpson : Lamar Smith
Chairmean Chairman
Subcommittee on Immigration Subcommittee on Immigration
And Refugec Affairs and Claims

Scnate Commitice on the Judiciary House Committee on the Judiciary
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June 30, 1997

Mr. Allen Erenbaum

Acting Director/Cong. Relations
Immigration and Naturalization Service
U.S. Department Of Justice

Room 7030

425 Eye St, N.W.

Washington, D.C. 20536

Dear Mr. Erenbaum:

I am writing on behalf of the Maine Health Care Association, which has contacted my office
with concerns about implementation of a provision of the 1996 immigration bill regarding foreign-
educated health care workers, which would require that these workers obtain a certificate in order to
qualify for certain occupational visas.

Members of the Association are concerned that the law will impact Canadian nurses who work
in Mainc, and thus have a negarive impact on the quality of care in our hospitals. T understand that the
State Department has given notification to these workers that it will no longer issue immigrant visas,
and that INS has not yet promulgated regulations on how the certification process is to be handled.
They are also concerned about the frequency and location of such certification exams, since trave] from
Maine can often be burdensome and cause disruptions from work.

Specifically. I am inquiring as to (1) the status of INS’s establishment of a review and approval
process for application for certification by foreign-educated health care workers, (2) what is being done
to ensure that these workers, despite their desire to renew their visas under the new law, do not lose
their visas because of burcaucratic delays.

I would appreciate it if you could send a response to Paula R. Valente of the Maine Health
Care Alliance (317 State Street, Augusta, ME, 04330) as well as to me, care of my legislative assistant
Todd Stein, in my Washington office. '
Thank you for your assistance on this matter.
Sincerely, ' .

Tom Allen
Member of Congress
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‘Rnited States Senate
. WASHINGTON, DG 20810
May 19, 1997

The Honorable Doris Meissner

Commissioner o i
Inunigration and Natvrelization Sarvics

425 I St. N.'W_, Room 7100

Washlagton, D.C., 20316

Re: 8 U.8.C. § 1182(a){S)(C) (“Uneertified forelgn healtb-care workers™)
Deac Madime Commissioner: .

This letter expreases our concarns regarding the operstion of certsin provisions of .
the fllegal Immigretjon Reform and Immigrant Respanidllity Act of 1996. Specifically, Section
343 of thet Act (amending Sextion 1182 of Tide 8) unfairfy deltys or prevents qualified formign
health cere workers from providing a groatly needed servies in our country. Wa ask that the
Immigration aad Naturalization Sarvics work with members of Congreas ta arriva at 2 routuelly
begeticial mathed of eddressing this problem. .

Section 1182 of Title § requires tisat health-care workers wisbing to eater the
counyy present § ccrtificate fram a private'tsociation, the Comenisalan on Greduates of Foreiga
Nursing Schools (CQFNS), verifying bls or hier educadiopal beckground ead other abilities. Tha
effcctive monapaly oblned by CGFNS fesults I unnecestary delays in processing haalth care
warke=rs who wish 10 enter the eougly. T

An Oklahoma constitueqt, who expepds signifieant resourses In locatiag well-
trained health oass warkers in Oreat Britain, Itolund, Australia, New Zealand, znd South Africe,
brought this issue 1o our atteatisn, The provisions of the 1998 Ast causg his and other
businasscs to lose rpany opportunitias to place workers within u reasansble Yme in places of
grest need. Furthermore, the Jaw results ia & Jack of workery ta fill posiions i many remots
pirws of the county, where dorustic hoalth care workers do nat desirz |0 pracuce.

Thaok you for yaur centideretion of our coscemns. We Jook forwacd to wacking
with yau to resalve this wsve. :

* Sincersly,
or //-K
Dog Nickles ey M,
Asslstant Majority Leader /" Unlred Stares Segator
INU W
«
lrateca v FT YE@AFT 4P AT TQTZ JIFQ P07 : AN SNWA Co. QI [ INQQ "D 4
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The Honorable Doris Meissner
Commisilorner

Inmigration and Naturaliszation Service
425 I Brrast, NW

Washingtea, DC 20536

DAY Commisaicaner Meissaezr:

I am writing te gﬁmss 1Y CSnCeInT :eguding the impicmantatien of Bection 343
of the Illegal Immigraticn Referm and Jmmigranc Respensibllity Act of 1996.

Unless Congress clarifies its intenticns iz emacting Bection 343, implemsntation
of tRis proviaien could gariocusly Lmpair Americans’ Iccess to health caze. Por
axample, requiring foreign herltk ears workers alrsady possessing atate
cervificated and iicenses to rascertify would create a shortege of acalth care
workezs. I stroagly uzge you to delay inplemenzing Saction 343 5o that Congress
has an opportunity to reconsider this lasue.

{ zlso zeguest Shat the regulaticns written to implemant Seotion 343 maxinias che
nurbes cof organizations approved as credentialing sgencies by the ATTornay
Genaral, in comsultatien with the Departmant of Heglth and Euman Services. The
process by which a credensialing organizaticn may ceek approval should ales ba
set foreh. Without such regulations, s mnmpalz on the certification process
would exist for the only organizaticn named in Sectiom 343, the Commission aon
@zaduates of Foreign Nursing Bchools (CGPNB). This eorganization was gingularly
named, despite the fact that its experience js limited to the evaluation of
nurses. Ocsupational Theraplsts have thair ewn ecartification erganizakien .. tha
Narional Beard for Cercificatien in Occupatienal Thezagy -- and the Natiomal
Association fer Credantial Zvaluation Services (NACPS) slac has specific
exserience snd expertiss in masy of the professions ocovered by Section 343.
Rowever. thesa organizations were nokt mamed in Sectien 341,

The gonstruction of fair and nrg:e;:a‘.l.:o wegulazions for the implemenracicn of
soction 343 is imperative. Without them, we could expsyianca & shortage cI
workers needed to fill pozitioens in remotes pazks of the coumery, whazs domastic
health care workers do not desirs to practice. 1 join saveral of my colleagues,
imgluding Benaters Izbofa, Nickles, and Xesmnedy, in ureing you to take =addiczional
time (34 monthp) to werk with the affected partics and Coagress tc §ort through
thega problems p-ior £c iasulng any ipterim or {ins regulaticns,

I appracista your attention to this mptter and tk

N in sdvance for working
to address thase qoncz=ins.

dincezsly,

s Do :er_-'-.

I8P adk vbay of Congregs
a

ca: Tha Homorable Domna Shalala, Secrctary of Healts and #umen Services
The Honorable Franklic Raines, Direcror, Office of Management and Budcet

T2 STATIONARY PRNTED ON PAPER MASE OF REGYCLED Prains
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June 26, 1997

The Honcrable Doris Meissner
Commissioner

Immigration and Naturalization Service
425 1 Street, N.W. .

Washington, DC 20536

Dear Commissioner Meissner:

As you know, section 343 of the 1996 immigration law establishes
certification requirements for the admission of foreign health care workers. In
light of the many implementation issues that have arisen since this provision
became Jaw, I urge that INS take additional time to work with the affected
parties and with Congress to sort through these problems prior to proceeding
with final regulations.

When the Senate Judiciary Committee considered this provision last year,
I supported the need to ensure that the foreign health care workers who come to
work in the United States are qualified. I believe strongly that we need such a
requirement in our immigration laws in order the ensure the public health.

Since passage of section 343, however, a number of issues have arisen
which should shape implementation of this provision. For example, many
foreign nurses already possess full and unrestricted state nursing licenses and
speak fluent English. These nurses should not be required to undergo testing in
order 10 be certified for entry into the United States. Additionally, occupational
therapists have their own credentialing body -- the National Board on
Certification of Occupaticnal Therapists. It may be more appropriate for this
organization to screen foreign ccupational therapists. These are only two
examples of the kinds of issues that must be addressed thoughtfully in
implementing this new provision.

Again, | believe strongly that our immigration laws and procedures should
ensure that only qualified foreigo lealth care workers are admitted for
employment, and I supported this provision when it was considered by the
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Senate Judiciary Committee. But I i.elieve that these additional issues must be
taken into account in implementing !4is important provision.

With best wishes,
Sincerely.

. S,

Edward M. Kennedy
Ranking Member
Subcommittee on Immigration
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FACSIMILE (GDK) EDIO-WRLs

Via Facsimile and ULS. Mo

Paul W. Virtue, Esq.

Acting Executive Associate {ommissioner
Programs

Immigration & Naturalization Service

425 Eye Street, N.'W.

Wachington, DC 20536

Dear Mr. Virtue:

Thank you for meetiug with Barbara Nichols, Valerie Winnick and
- myself yesterday regarding INS's response to CGINS’s notice of August 18, 1997, that
if wilt commence receiving applicatioas for certification pursuant fo gection 343 of the
1996 immigration act on August 25, 1997.

The purpose of this Jerer is to confirm that CGFNS interprets the INS
Memorandum of August 27, 1997, in which ficld officers are instructed not to accept
any certificadons issued by CGFNS prior to the promulgation of INS regulations
implementing sectiou 343, as final agensy action pursuant to the Administrative
Procedures Act (liat is subject to judicial review.

As we stated in the mecting, CGFNS does not anticipate issuing any
certifications under scction 343 before October 1, 1997. Therefore, in order to avoid
possible Hrigatiou, we agree that it would be productive to discuss this matter in greater
derail in the coming weeks.
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PAUL. WEIS3. RIFKIND. WHARTON 8 CARRISON
Paul W_ Virtue, Esq.

Thank you for your attention and consideration.

Sincerely.

(Vo

Carl W. Hampe

cc:  Ms. Jackie Rerinary,
Mr. Jobhn Brown
Msx. Stephen K. Fischel
Mr. I.yman Van Nostrand
Mr. Stephen G. Tise
Mr. Bernard Ascher
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_~»~Memorandum

-~

96 ACT #056
HQIRT 50/5.12
Subject IIRIRA Section 343: Reaffirmation of Date August 27, 1997
Immigration and Naturalization (INS) Policy
To From -
All Regional Directors _ Office of Programs
All District Directors (Including Foreign) (HQPGM)

All Officers in Charpe (Including Foreign)
All Port Directors

All Service Center Directors

Al] Training Academies (Glynco and Artesia)
All Regional Counsels

All Asylum Directors

The purpose of this memorandum is to reaffirm INS policy with respect to section
343 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA)
which amends section 212(a)(5)(C) of the Immigration and Nationality Act.

The Commission on Graduates of Foreign Nursing Schools (CGFNS) has informed
INS of its intention to begin issuing certifications pursuant to section 343 of ITRIRA on
August 25, 1997. '

_ The INS will not accept any certifications issued by CGFNS or any equivalent
independent credentialing organization prior to the promulgation of INS regulations
implementing section 343 of [IRIRA. Additional INS instructions will be provided at such
time as the appropriate certification procedures have been put in place.

Accordingly, instructions contained in INS memorandum 96ACT #041 (HQ 70/23.1-
P, HQ 70/21.1.14-P and HQ 50/5.12 dated June 6, 1997) remain in effect. See also 96 ACT
#014 dated January 28, 1997 for background about section 343 of IIRIRA.

Form G-2
IReu 1.2-8Mm



Mage 2
See Distribution

For further information, please contact Adjudications Officer John W. Brown at (202)

514-3240.

Paul W. Virtue
Acting Executive Associate
Commissioner
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FEDERAL AsSOCIATES, LLC

409 Soun Caprrol, STRENL, SW
SuiTt 420
wasHINGToN, D.C. 20003 TEe
T rerione (202) 842-3000 s
Facsimut  (202) 547-7161

August 21, 1997

Mr. Paul W. Virtue

Acting Executive Associate Commissioner
Programs

Immigration & Naturalization Service

425 Eye Street, N.W,

Washington, D.C. 20536

Dear Mr. Virtue,

I am registered to lobby on bebalf of the Association of International Healthcare
Recruiters and Employers (ATHRE). ATHRE is an association which serves the American
consumer and healthcare industry by working to assure ethical recruitment and employment of
well qualified internationally cducated healthcare workers. This industry has businesses in nearly
every state and several foreign countries. You will receive communiques directly from ATHRE’s
President and from individual members.

Accordingly, I am taking the liberty to comment on 4 letter you received dated August 18,
1997 addressed to you and signed by Carl Hampe, Esquire, Jobbyist for the Commission on
Graduates of Foreign Nursing Schools (CGFNS) regarding Section 343, 8 U.S.C. 1182 (2) (5)
(“Uncertified foreign health-care workers”).

Please excuse the bluntness of this communique. But, many familiar with the history of
Section 343 are in disbelief at the arrogance of the CGFNS’ position as outlined in their August
18, 1997 letter. Section 343 is a classic example of special interest legislation created without
input from the industry and consumers it directly impacts, Indeed, when one Senator offers a
legislative fix favorable to one constituent without debate or 2 hearing record of any kind,
controversy and confusion are sure to follow. That is exactly what has happened with Section
343!

This provision must be scrutinized and interpreted by Immigration & Naturalization
Service (INS) for appropriate rulemaking in consultation with the other federal agencies
responsible for its implementation. It s 2 very serious matter to claim, as the CGFNS has
claimed, that they will begin to “screen and certify foreign healthcare workers ... effective August
25, 1997.* when they have no such authority. Indeed, several legal experts believe that
implementation of CGFNS’s claim would constitute fraud.
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It is important to note here that AIHRE wrote Section 343's author, United States Senator
Arlen Specter, on March 7, 1997 stating that, “The ambiguity of Section 343 is creating problems
for United States employers of healthcare workers, healthcare recruiters and healthcare facilities
in regional areas where there is a shortage of healthcare workers. Equally as important is the lack
of an effective date. This has caused the Immigration and Nationalization Service to cease
adjudicating all healthcare workers adjustment of status applications and the Department of State
from issuing unmlgrant visas to healthcare workers.”

AIHRE further stated in their letter that, “We hope it was not your intention 1o create a
monopoly for one credentialing organization (CGFNS) at the expense of other credentialing
organizations”. The CGFNS should not be allowed to monopolize the screening of all foreign
health care workers particularly in areas which they have no experience or expertise. Indeed,
occupational therapists have their own certification organization - the National Board for
Certification in Occupational Therapy (NBCOT) - which has been in the certification business
very successfully for over twenty years. We and others believe it is far more appropriate for the
NBCOT to screen occupational therapists. This is just one major example of the many flaws
within Section 343.

In fairness to Senator Specter, he did not know the impact his amendment would have and
has now instructed his staff to seek remedies fair to all interested parties. For the time being, INS
policies and procedures should continue to be what they were prior to passage of Section 343,
especially with relation to green cards. We are confident that when Senator Spencer Abraham,
Chairman of the Senate Subcommittee on Immigration, holds the oversight hearings he has .
announced regarding the implementatjon of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, the issue will be satisfactorily resolved.

In summary, the CGFNS has no expertise nor experience 10" proceed in the manner they
intend, much less the authority they claim. The membership of ATHRE respectfully rcquests INS
to inform the CGFNS accordingly.

Your immediate attention to this vital matter will be greatly appreciated by hundreds of
small businesses throughout the United States. Because of the urgency of this matter I am also
taking the liberty of sending a copy of this communique to various government officials
responsible for Section 343 including numerous members of the United States Senate and House
of Representatives who are working vmh their respective constituents to resolve the flaws in
Section 343.

Respectfully yours,

Yt

Albert A Fox, Jr.
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PAUL, WEISS, RIFKIND, WHARTON 8 GARRISON

1e18 L STREET, NW
IaLEPNENE (503) B3R TRADO

wABILIINETON, RE 20036-360¢8
ragainiLt (aem f10R-2420

wRITEA'S DISFCT OlAL NURBER
202-223-7336
wartca-a DIsFAT £.MAIL ADDREES

champagpaulweiss.com

August 18, 1997

Vija Facsimile and U.§, Mail

Paul W. Vimie

Acting Execurive Assuciats Commissioner,
Programs

Immigrarion & Namralization Service

425 Eye Saeel, N.W. :
Washipgwn, DC 20536

RE: Section 343 of the IIRTRA of 1996

Dear Mr. Virtue:

1288 AVLRUR 9F TRE aNChiSas
NEW YONN NT janrB-gusa
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PROPLL'S REPUBLIG OF CHINa
TOEPRORE (98-10) 3H1L-002800
FatSNILE (86-101 85122031

127X FLGOR, HORG KONO CLUB BItivies
$a CHATER ROAD, GENTRAL

HONQ KDNG

TRLEPRONE (AAL) 2BIG-FEse

FaGBINILE 1292) 3050-vosd

As counsel 10 the Compmission on Graduates of Foreign Nursing
Schools ("CGENS™), I am writing to inform you of the intention of CGFNS to initiate
ite statutory role 10 screen and cerufy foreign health care workers uuder section
212(2)}S)(C) of the lmmigration and Natiopality Ast, effective August 25, 1997.

As you arc oware, section 343 of e Tleyal Immigration Reform and
Immigrsut Responsibility Act of 1996 added a new provision t § 212(a)(S) which
specifically designated CGENS to verify (and if ppropriatc, © certify) that a foreign
health care worker: (1) possesses appropriate, comparable ond authentic educarion,
waining, licensure, and experience: (2) has a level of competence in onl and wrimen
English that is appropriate for heglth care work of the kind in Which the allen will be
engaged, and (3) if applicable, has passad an appropriate licensing predictor test ot

licensing examination.

Pursuant to (e authority granted to it by section 343. CGFNS will
begin accepting certification applications on August 25, 1997, apd will make
dererminations on these applications (and where appropriate. issue certifications) in a

timely manner (hereafter.

————
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Paul W. Virme

Please do not hesitate to contact me if 1 may provide you with any
further information,

Sincerely,

(e

Carl W, Hompe

cc: Ms. Jackie Bednarz
Mr. John Brown
Mt. Stephen K. Fischel
Mr. Lyman Van Nostrand
Mr. Seephen G. Tise
Mr. Bernard Ascher




