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oéé

FROM: = Eangt IJ( F F;n#(pm-%s‘i#mant Birector for Legislative Reference

OMB CONTACT: Malissa N. Benton
PHONE: (202)395-7887 FAX: (202)395-6148

SUBJECT: JUSTICE Report on HR4257 A bill to amend the Fair Labor Standards Act of
1938 to permit certain youth to perform certain work with wood products.

DEADLINE: 4:30 p.m. Wednesday, September 23, 1998
[ o

—

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above
subject before advising on its relationship to the program of the President. Please advise us if this
item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title
XIil of the Omnibus Budget Reconciliation Act of 1890.

commenTs: Note: Senator Specter has requested this letter ASAP, as the
legislation may be added to the FY 1999 Labor-HHS-Education
appropriations bill. Justice would like to send the letter today.
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LRM ID: MNB234 SUBJECT: JUSTICE Report on HR4257 A bill 10 amend the Fair Labor
Standards Act of 1938 to permit certain youth 10 perform certain work with wood products.

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your rasponse to this request for views is short (e.g., concur/no comment), we prefer that you respond by
o-mail or by faxing us thls response shcet. If the response is short and you prefer to call. please call the
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney’s direct line (you will be connected to voice mail if the analyst does not
answer); or

(2) sending us a memo or letter
Please Include the LRM number shown above, and the subject shown below.

TO: Mellssa N. Benton Phone: 395-7887 Fax: 395-6148
Office of Management and Budget
Branch-Wide Lino {to reach legislative assistant): 395-7362

FROM: . {Date)

{Namo)

] {Agency)

___(Telephone)

The following Is the response of our agency 1o your request for views on the above-captioned subject:
. Concur
_____No Objection
___.._No Comment

See proposed edits on pages .

Other:

. FAX RETURN of _ _pages, attached to this reaponse shcet
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U.S. Department of Justice
Office of Legisiative Affairs

Office of the Asstlsiens Atiarney Goneral Washington, DC. 20550

The Honorable Arlen Specter

Chairman

Subcommittee on Labor, Health and Human Services,
and Education

United States Senate

Washington, DC 20510

This letter sets forth the views of the Department of Justice on H.R. 4257, a bill to
amend the Fair Labor Standards Act of 1938 (“FLSA”) to permit certain minors to
perform certain work with wood products. We are advised by the Department of Labor
that consideration is being give to adding this legislation to the Labor/Health and Human
Services appropriations bill in the Senate. The following discussion concems the version
of the bill that Representative Pitts introduced in the House on July 16, 1998. Our views
necessarily are tentative, because of several factual questions (discussed below) as to
which we do not have sufficient information. Based on the information available to us at
this time, however, H.R. 4257 as drafted would, at the very least, raise serious concerns
under the Establishment Clause of the First Amendment to the Constitution.

H.R. 4257 would amend the FLSA’s provisions on child labor to permit the
employment of certain minors “inside or outside places of business where machinery is
used to process wood products.” H.R. 4257, § 1 (proposing 29 U.S.C. § 213(c)(6)(A)).
The FLSA prohibits minors under 16 years of age from working in manufacturing,
including sawmill operations. See 29 U.S.C. § 212(a) (prohibiting shipment and delivery
of goods produced in establishment employing “any oppressive child labor practice™); id
§ 203 (defining “oppressive child labor”). In addition, as permitted by the FLSA, seg id.,
the Secretary of Labor has by order designated occupations in logging and sawmill
operations as “hazardous occupations™ and has prohibited the employment of persons
under 18 years of age in such operations. 29 C.F.R. § 570.54 (Hazardous Occupations
Order No. 4). H.R. 4257 provides that it shall not be considered an oppressive child
Jabor practice to employ in a sawmill operation an individual who is between the ages of
14 and 18 and who “is a member of a religious sect or division thereof whose established
teachings do not permit formal education beyond the eighth grade.”
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Itis a "principle at the heart of the Establishment Clause” that the government
"should not prefer . . . religion to rcligion.” Board of Edue, of Kirvas Joel Village
School Dist. v, Grumct, 512 U.S. 687, 703 (1994): sec also Wisgonsin v._Yoder, 406 U.S.
205, 220-21 (1972) (noting that “an exception from a general obligation of citizenship on
religious grounds may run afoul of the Establishment Clause™). Thus, as a general rule
the government may not exempt religious adherents from obligations by which
nonadherents must abide; instead, exemptions from otherwise generally applicable
prohibitions must he drawn on a religion-neutral basis in order to pass wuster under the

Establishment Clause. Scc. e.g,, Texas Monthly, Inc. v, Bullock, 489 U.S. 1 (1989);
Kiryas Joel, 512 U.S. at 703-05.}

The exemption in HR. 4257 would permit children in certain religicus sects or
divisions to be employed in places of business where other children may not be
employed. This preference for religion over “irreligion” would violate the Establishment
Clause, unless it could be defended as a permissible accommodation of religious exercise.
A statutory exception exclusively for religion may be 8 permissible accommodation
where, intet glia. the exception has the purpose and effect of "alleviat[ing] significant
governmental interference with the ability of religious organizations to define and carry
out their religious missions,” Corporation_of the Dresiding Bishop of the Church of Jesus
Christ of Latter-Dav Seints v. Amos, 483 U.S. 327, 335, 339 (1987), or of otherwisc
vemoving "a significant statc-imposed deterrent to the free exercise of religion,” Texas
Monthly, 489 U.-S. at 15 (plurality opinion); see also Kiryas Joel, 512 U.S, at 705 (uoting
that "the Constitution allows the State to accommodate religious needs by alleviating
special burdens™ on seligious belief and practice) (emphasis added).

It 15 not apparcent, based on the limited facts of which we are aware, how H. R,
4257 would satisfy this part of the tesi for permissible accommodations. As we
understand it, the Amish religion forbids or strongly discourages formal education beyond
the cighth grade. Accordingly, the Supreme Court has held that states must, in certain
circumstances, permit Amigh children to be excused from compulsory educational
requirements for older teenagers. Wisconsig v. Yoder, supre. This accommodation, as we

' In Texas Monihly, for example, the Court invalidaied a sales-tax exomplion provided exclusivaly to religious
periodicels. The plurality reasoned that "when government directs 8 subsidy exclusively to religious organizations
that is not required by the Free Excreise Clause and that either burdens nonheneficlaries markedly or cannot
rcasurably be seen 28 removing & significant state-imposed deterrent to the free excreise of religion, . . . it
‘providels] unjustifiable awards of assistance 10 religious organizations’ and cannot but ‘conve[y] & incssage of
sudorsement’ o shighted members of the community.” 489 U.S. at 1§ {quoting Corporation of Presiding Bishap of

i o8, 683 U S. 327, 148 (1¢87) (O'Conror, J,, concurrlug in the
Judgment)). A government may, of course, provide such benefits 1o religious adherents when such PSrSOns are
included in & broader class of similarly situsted bensficianies, defined in secular terms and reflectng suiug
legiumare secular aim. Sce Texas Monthly, 489 US. a1 15+17 (plurality opinion) (scope of beneficiary class must
reflect legitimate *secular aimn,” and not have the “purpose or cffect of sponsoring corain religious wnets or
religtoug betief in general®),
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understand it, alleviates what otherwise would be 8 governmentally imposed burden on
the exercise of the Amish religion. We are not awars of any congressional finding or
understanding that the Amish religion also requires or strongly encourages its minors to
work in suwimnills. It may be that the Amish religion encourages or requires that children
work alongside other members of the community, in arder to instill in the children certain
work ethics and valucs of self-reliance that are an important part of an Amish education.
And it also may be the casc that many udults in Amish communities work in sawmills.
But, unless it is the case that the F1.SA prohibition on employing children in sawmills
significantly burdens the religious exercise of those within the community, or
significantly interferes with the ability of the Amish “to define und carry out their
religious missions,” Amos, 483 U.S. at 335—as opposed to simply imposing an economic
burden on the Amish community—the exemption would not appear to satisfy the
requirement of the accommodation doctrine that the prefercnee for religion alleviale u
significant government-imposed burden on religious mission or exercise. Federal law
dues not, of course, wholly prevent the Amish from instructing their children in
vocational pursuits—it merely prohibits children from working in a discrete number of
dangerous environments. Whether this imposes a burden on religion, and if so, whether
and undor what circumstances that burden is “significant” or “'special * wil) depend upon
factual circumstances that we ate in no position to evaluate.

Moreover, assuming that the FLSA child-labor prohibition does impose a
significant burden on religious exercisc in some cases, any statutory exemption shanld be
cratted in 8 manner that is directly related to the alleviation of that burden. As presently
drafted, the exemption from the FLSA in H.R. 4257 would be uiggered by a minor’s
connection to a religious sect or division with certain prohibitions on formal education:
the exemption would not in any way reflect whether or not the FLSA's child labor
prohibitions would, in any patticulsr case, impose any burden on rcligious excrcise o1 the
community’s religious mission where & minor already has been exempted from certain of
a stalc’s compulsory education requirements.

Because we lack sufficient information, we are unable to conclude with any
oertainty whether the child labor laws relating to sawmills si gnificantly burden Amish
religious exercise. Even if such laws do impose such » significant burden, however, H.R,
4257 would raisc two other potential Establishment Clause problems. First, the
exemption would be triggered not by an individual’s religious belief or exercise, but by
an individual’s membership in a certain religious sect or division. The Fstablishment
Clause prohibits the government-—except upon an extraordinary showing - from
favoring certain religious seots, or favoring religious belicf that comports with that of

established religious sects. Sge Larson v, Yalente, 456 U.S. 228 (1982): Kiryas Joel, 512

! See Brock v. Wendell's Woodwork, Tng,, 867 F.2d 196, 198 (4th Cir. 1989) (describing anoiber religions sent

that “sinceicly believe(s] that vocstiong! training [by members of the sect) has spiritual as well as secular worth”).
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U.S. at 706-07 (“whatever the limits of permissible legislative accommodations may be, .
. . it is clear that neutrality as among religions must be honored™); see 8180 Frazee v.

1noi en ity, 489 U.S. 829, 834 (1989) (“Undoubtedly,
membership in an organized religious deniomination, especially one with a specific tenet
forbidding members to work on Sunday, wounld simplify the problem of identifying
sincerely held religious beliefs, but we reject the notion that to claim the protection of the
Free Cxercise Clause, one must be responding to the commands of a particuler religious
organization.”). It raay that all or most of the minors who would satisfy the proposcd
exernption do belong to particular religious sects or divisions. But the Constitution does
not permit the government to make such affiliation a condition of receiving preferential
treatment: the exemption, if it is to pass constitutional muster, must at the very lesst be
extended to cover other persons who can make a sincere claim that their religious
exercise is significantly burdened by the child labor law at issue but who do not belong to
designated or defined religious sects or divisions. See, e.¢., Wilson v. NLRB, 920 F.2d
1282 (Sth Cir. 1990), cert, denied. 05 U.S. 1218 (1992); Davis v. State, 451 A.2d 107,
112-14 (Md. 1982); Dalli v. Board of Educ,, 267 N.E.2d 219, 223 (Mass. 1971).

Sevond, even if the exemption would lift a significant or "special” government-
imposed burden on religion. extending such an exemption only to religious adhercuts
might nevertheless raisc Establishment Clause concerns if it *burdens nonbeneficiaries
markedly." Tcxas Monthly, 489 U.S. at 15 (plurality opinion); see glso Estate of
Thorpton v, Caldor. Inc,, 472 U.S. 703. 709-10 (198S) (invalidating religious preference

that did not lift government-imposed burden and that imposed “significant” and
“substantial” burdens on nonbeneficiarics). We do not have sufficient information to
determine whether the proposcd exemption would be intended to alleviate a significant
burden on the sbility of the Amish “to define and carry out their religious missions,”
Amosg, 483 1/.S. at 335, or to ulleviate a significant burden ou the religious exercise of
Amish minors, or both. Assurning, however, that Congress’s intent is to alleviate a
significant burden on the Amish religious communities' ability to “define and carry out
their religious missions,” then any significant threat of harm to the health of minors that
results from the exemption might raise serious constitutional questions.?

* For related discussion in the context of Free Excrcise claims, sce Prinee v, Massachusetts, 321 U.S. 158, 166-
67 (1914) (“The right to practive religion freely does not include liberty to expose . . . the child . . toil} health or
death.”); {d, at 1707} (rejocting Free Exerclse chalienge to child lahor law restriction); Yoder, 406 TS at 230
(emphasizing in the Frec Bxcrcise context that “[t]his case, of course, is not onc in which any harm to the physical
or mental health of the child or to the public safety, peace, order, or welfare has been demonsimted or may be
propesly inforred”); |d, ut 234 (reemphasizing that “[t]he record strongly indicates that accommodating the
religious objections of the Amish by forgoing one, or at most two, additional vears of compnlsory aducation il
not impair the physicul or raental besith of the child™); id, 8t 233-34 ("To be sure, the power of a parent, even
when linked to a free oxercise claim, may be subject to limitalion under Prlnce if it appenrs that parental decisions
will Jeopardiac the health or safety of the child”). Sge also Wendell's Woodwork, 867 F.2d at 199 (in addition to
the inlerest in protecting childrens’ health, “we may not Ignore the interest of compering employers who comply
with the rclovant labar laws and feel the nesd 1o be free froni competition with employers who do not comply”),

YvA An AnSL A e~ mAo sens
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Thank you for the opportunity to present our views on this matter. If we may be
of additional assistance, we trust thet you will not hesitate to call upen us. The Office of
Management and Budget has advised that there is no objection from the standpoint of the

Administration’s program to the presentation of this report.

Sincercly,

L. Anthony Sutin
Acting Assistant Attorney General

cc: The Honorable Tom Harkin
Ranking Minority Member
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UD. VErARIMEN! UFr LADUR

DEPUTY SECRETARY OF LABOR
WASNINGTON, D.C.
20710

JUL 22 1938

The Homorable Williani F. Goodling
Chairman

Committee on Education and the Workforce
U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Goodling: |

I understand thar the Commitee on Education ahd the Workforce will soon consider HLR, 4257,
which would allow certain youths as young as 14 years of age to work in industrics that process
wood produsts (including sawmills) if they are inembers of 8 religious sect whose teachings do
not permit formal education beyond ths eighth: yrude. Since his pledge in the 1998 State of the
Union Address, President Clintan has expanded the United Statcs’ efforts to eradicate the most
abusive torms of child labor around the world, calling upon foreign nations to join us in the fight
While we are sensitive to the cultural and religious traditions of the Amish and simtlar American
commugities, we believe the benefits of facilitating those traditions must be balanced against our
longstanding coucern for the safety and welfare of children. The Department of Labor looks
forward 10 working with the Committee to see how we can protect children's health and safety
while allowing Amish children, no langer in school, 1o work in theit commumities.

The bill is'intended to address the concerns of Amish families whose faith prescribes that

 children complee their formal education st age 14 and work alongside vther meqbers of their
community. As farm land becomes mére scarce, working alongside their familics increasingly
means working in non-farm occ'.q)&tioﬁs, including lumber and wood processing.

Under the Fair Labor Standards Act, minors under the age of 16 are prohihited frnm warking in
manufacturing opcrations, including sawmills. In addition, the Act gives the Secretary of Labor
the authority tn prohibit the employment of minors under 18 yras of uge in occupations or
industrics found and declared by the Secretary of Labar to be particularly hazardous or .
detrimental 10 their well-being. Hazardous Occupations Order No. 4 (HO 4) specifically
prohibits youth under the oge of 18 fram workiug in suwmill operations and the logging industry.
Hazardous Occupations Order No. § (HO 5) specifically prohibits such youth from operating
power-driven wood-working machines. :

Injury daa collected over several decades consistently show that the lumber and wood products

industry is particularly hazardous work for adults, let alone children. The 1996 occupalional

fatality rate 0f 25.6 work-related deaths per 100,000 workers was more than five times the

nstional average “all private industry™ rate of 5.1 per 100,000 workers and had actually increased

over the 1995 rate. The frequency of all non-fata] injuries was almost twize ag high in the

lumber and wood products industry (14.2 per 100 full-time workers) as the national average for
‘1
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all indostries (7.4 for every 100 workers). Even for those warkers who do not operate power-

These dangers are exacerbated for youth, Their Himited experiencs in any workplace (let aloge a
highly hazardous one), laclg;'di’_ﬁ'aini_x:g,. and immawrity meke them significantly more proae to
€rTors in judgrent. Judgment errors and theif smaller size increase the odds that children will
experience serious injury or even death in the workplace.

.In addition, we havcfii number of serious concqms with the language of the bill as drafted, First,
we have been advised t::g Department of Justice has serious concemns sbout the

. communities and see no clear governing principle to Jdciermine when 1o accade to such requests.

We are sure that the Committee shares nﬁ.'_lrmncanforﬂ:.e safety of thesc children and sensiiivity
to the traditions of the Amish. We hope we can work together to find a reasonable way to
balagce these interests. The Office of Menagement and Budget advises that thers is no objection
to the presentation of this report from the standpoint of the Administration’s program.
: v .
Sincerely,

\ -

TOTAL P.@3
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

i

Route Slip

To: See Distribution Below

|

____I__L__L_L____

Take necessary action

Approval or signature

-Comment

Prepare reply
Discuss with me

For your information

See remarks below

From: _Melissa Bépton

Remarks:

To:

Date: July 22, 1998

[]
[]
[]

(]

[x]
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To follow is the final signed version of the Labor letter on H.R. 4257 (the Amish
FLSA child labor exemption bill). The Education and the Workforce Committee
is scheduled to mark up the bill at 11:00 a.m. today

Barbara Chow
Barry White

Larry Matlack
Debra Bond

Sarah Rosen

Lisa Brown
William Marshall
Julie Fernandes
Broderick Johnson
Kate Donovan
Maureen Shea
Karcen Tramontano

cc: Janet Forsgren



From: Melissa N. Benton on 07/21/98 03:29:18 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: URGENT--REVISED LABOR Report on HR4257 A bill to amend the Fair Labor Standards Act of 1938
to permit certain youth to perform certain work with wood products.

Forwarded by Melissa N. Benton/OMB/EOP on 07/21/98 03:28 PM

Total Pages:
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LRM ID: MNB208

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Tuesday, July 21, 1998

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below
FROM: Janet R. Forsgren (for) Assistant Director for Legislative Referencé
OMB CONTACT: Melissa N. Benton
PHONE: (202)395-7887 FAX: (202)395-6148
SUBJECT: REVISED LABOR Report on HR4257 A bill to amend the Fair Labor

Standards Act of 1938 to permit certain youth to perform certain work with
wood products.

DEADLINE: 5 p.m. Tuesday, July 21, 1998

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above
subject before advising on its relationship to the program of the President. Please advise us if this
item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title
Xl of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS:
DISTRIBUTION LIST

AGENCIES:
61-JUSTICE - L. Anthony Sutin - {202) 514-2141

EOP:

Barbara Chow
Sandra Yamin
Barry White
Larry R. Matlack
Debra J. Bond



Sarah Rosen
William P. Marshall
Lisa M. Brown
Julie A. Fernandes
Maureen T. Shea
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Broderick Johnson
Robert G. Damus
Karen Tramontano
James C. Murr
Janet R. Forsgren



LRM ID: MNB208 SUBJECT: REVISED LABOR Report on HR4257 A bill to amend the Fair
Labor Standards Act of 1938 to permit certain youth to perform certain work with wood products.

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not
answer); or

(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melissa N. Benton Phone: 395-7887 Fax: 395-6148
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: . (Date)

(Name)

(Agency)

(Telephone)

The following is the response of our agency to your request for views on the above-captioned subject:
Concur
______No Objection
No Comment
See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet
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The Honorable William F. Goodling
Chairman

Committee on Education and the Workforce
U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R.
4257, /which would allow certain youths as young as 14 years of age to work in industries that
process wood products (including sawmills) if they are members of a religious sect whose
teachings do not permit formal education beyond the eight grade. The Department has serious
concerns about the bill as drafted. We look forward to an opportunity to consider, with the

20 Committee, how we might best achieve the objective of accommodating the goals of the }
\‘\Q

Amish, consistent with a need to protect children’s safety and health.

The bill is designed to address the concerns of Amish families whose faith prescribes that
children complete their formal education at age 14 and work alongside other members of their
community. As farm land becomes scarcer, working alongside their families increasingly
means working_bmplﬁon farm occupatlons 1nclud1ng lumber and wood processmg.te-which

—S—eurrentty; Under the Fair Labor Standards Act@hﬂH&b@M under the age

of 16 are prohibited from working in manufacturing operations, including sawmills. In
addition, the Act gives the Secretary of Labor the authority to prohibit the employment of
minors under 18 years of age in occupations or industries found and declared by the Secretary
of Labor to be particularly hazardous or detrimental to their well-being. Hazardous
Occupations Order No. 4 (HO 4) specifically prohibits youth under the age of 18 from
working in sawmill operations and the logging industry. Hazardous Occupations Order No. 5
(HO 5) specifically prohibits such youth from operating power-driven wood-working
machines.

Injury data collected over several decades consistently show that the lumber and wood product
industry is particularly hazardous work for adults, let alone children. The 1996 occupational
fatality rate of 25.6 work-related deaths per 100,000 workers was more than five times the
national average “all private industry” rate of 5.1 per 100,000 workers and had actually
increased over the 1995 rate. The frequency of all non-fatal injuries was almost twice as high
in the lumber and wood products industry (14.2 per 100 full-time workers) as the national
average for all industries (7.4 for every 100 workers). Even for those workers who do not
operate power-driven equipment, sawmills present significant occupational risks. The



Occupational and Safety Administration has documented examples of workers who were
crushed by falling loads, run over by front-end loaders, and injured from rolling logs.

. Their limited eXgerience in an workplace;\et alone
i ' them significagtly more prQne

ese dangers areexacerbated for you

For these reasons, the Department of Labor is concerned about a broad exemption from child
labor laws for children in workplaces where machinery is used to process wood products, even
though the bill would require the presence of a supervisory adult and prohibit the young
workers from operating or assisting in the operation of power-driven woodworking machines.
Adult presence in the workplace will not be able to protect chlldren from the splxt -second
mlstake that could cost them a hand, ﬁnger or worse. Presencea-the-werkp :

i AR ation. Whlle we are sensitive to the 1mportant cultural and
rellglous tradmons of the Amlsh and similar American communities, we should balance that
sensitivity against our concern for the safety and welfare of children,and insure that there is no

less hazardous way of facilitating the cultural values that the Amish seek to preserve.

In addition, we have a number of specific concerns with the language of the bill. First, we
have been advised that the Department of Justice has serious concerns about the
constitutionality of the proposed legislation as drafted. Second, the bill as drafted is not
limited to workplaces in which the Amish children work alongside other members of their
community, but instead provides exemptions from the child labor laws for these children to
work in any workplace. Third, we are concerned that this legislation would be followed by
requests to open up other hazardous workplaces to children.

The Office of Management and Budget advises that there is no objection to the presentation of
this report from the standpoint of the Administration.

Sincerely,

Kathryn O. Higgins

Message Sent To:

\



Barbara Chow/OMB/EOP
Sandra Yamin/OMB/EOP
Barry White/OMB/EOP

Larry R. Matlack/OMB/EOP
Debra J. Bond/OMB/EOP
Sarah Rosen/OPD/EOP
William P. Marshall/WHQ/EOP
Lisa M. Brown/OVP @ OVP
Julie A. Fernandes/OPD/EOP
Maureen T. Shea/WHO/EOP
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July 21, 1998

The Honorable William F. Goodling
Chairman

Committee on Education and the Workforce
U.S. House of Representatives

Washington, DC 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R. 4257,
which would allow certain youths as young as 14 years of age to work in industries that process
woods products (including sawmills) if they are members of a religious sect whose teachings do
not permit formal education beyond the eighth grade. I am wrltmg to provide you with the views
of the Department of Labor on this legislation.
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The bill is designed to address the concerns of Ami ?kn’ll;( se faith prescribes that

children complete their formal educatlon at age 14 and }NOI‘ along51de other members of their

communlty Worki gralong side e amiies,the Amish belie heir-ehtldremtearmvatuesof
d-work;-difteenee;eooperation;and respo ibiitty—valuesimportant to their faith) As farm

land becomes scarcer, working along side their families increasingly means working,/not on
farms, but in non-farm occupations, including lumber and wood products, to which the Amish
are turning to support their families and sustain their communities.

.lnder the Fair Standards Act’s child labor provisions, minors under the age of 16 are

rohibited from working in manufacturing operations, including sawmills. In addition, the Act
gives the Secretary of Labor the authority to prohibit the employment of minors under 18 years
of age in occupations or industries found and declared by the Secretary of Labor to be
particularly hazardous or detrimental to their health and well-being. Hazardous Order No. 4
(HO 4) specifically prohibits youth under the age of 18 from working in sawmill operations and
the logging industry. Hazardous Occupations Order No. 5 (HOS) specifically prohibits such
youth from operating power-driven wood-working machines.

Injury data collected over several decades consistently show that the lumber and wood product
industry is particularly hazardous work for adults, let alone children. The 1996 occupational
fatality rate of 25.6 work-related deaths per 100,000 workers was more than five times the
national average “all private industry” rate of 5.1 per 100,000 workers and, had actually
increased over the 1995 rate. The frequency of all non-fatal injuries was almost twice as high in
the lumber and wood products industry (14.2 per 100 full-time workers) as the national average
for all industries (7.4 for every 100 workers). Even for those workers who do not operate power-
driven equipment, sawmills present significant occupational risks. The Occupational and Safety

> Administration has documented examples of workers who were suffeeated-by-saw-dust-crushed

by falling loads; run over by front-end loaders and injured from rolling logs.



q.

These dangers are exaccerbated for youth. Their limited experience in any workplace, let alone a
highly harzardous one, lack of training, and immaturity make them significantly more prone to
errors in judgement. Judgement errors and their smaller sjze increase the odds that children will
experience serious injury or even death in the workplace /5

the Department of Labor is concerned about a broad exemption from chil ¢ 3\0((; :iqj
drén in workplaces where machinery is used to process wood products
isorts-present-and-the-young wo gﬁrfqnally, ist-in-the

’ iVer vorking-maehines. duf%?ésenseqménwor ace wi “K“":jjﬁ"’“'"‘”;

accomodate-the import an
&)\rlnfm\m/lities, l\%/;eéhouldmust balance that objective against our concem for the safety and e Lol aue
welfare of children and insure that there is no, less hazardous way of facilitating the cultural N“W

values that the Amish seek to preserve. -

-In addition, We have a number of specific concerns with the language of the bill. Fifst, /have been 4w DoF
advised that the Department of Justice has serious concerns about the constitutionality of the an

proposed legislation as draﬁed.QSec d, the bill as drafted is not Jmited to w;r?@)aées iox;?ich by m“j_""
Amish work alongside other membe€rs of their ¢ unity, bufnstead providesexemptions for -, o4 4
the child labor laws for these ghfildren to work'in any workplace. expaSin, T2 U agp

) @ et e, Lrophed -

We would look forward to an opportunity to consider, with the Committee, how we might best
achieve the objective of accomodating the goals of the Amish, consistent with a need to protect
their children’s safety and health.

The Office of Management and Budget advises that there is no objection to the presentation of
this report from the standpoint of the Administration.

Sincerely,

Kathryn O. Higgins
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The Honorable William F. Goodling
Chairman

Committee on Education and the Workforce
U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R. 4257
which would allow certain youths as young as 14 years of age to work in industries that process
wood products (including sawmills) depending on their particular religious affiliation. I am
writing to provide you with the views of the Department of Labor on this legislation.

Under the Fair Labor Standards Act’s child labor provisions, minors under the age of 16 are
prohibited from working in manufacturing operations, including sawmills. Hazardous
Occupations Order No. 4 (HO 4) specifically prohibits youth under the age of 18 from working
in sawmill operations and the logging industry. Hazardous Occupations Order No. 5 (HO 5)
specifically prohibits such youth from operating power-driven wood-working machines.! The
proposed legislation will provide an exception from those child labor restrictions for boys and
girls between the ages of 14 and 18 who are members of any religious sect or division that
precludes formal education beyond the eighth grade. Under this bill, children would be allowed
to work anywhere inside a sawmill or other woodworking establishment if an adult supervisor is
present as long as the young workers do not personally operate or assist in the operation of
power-driven woodworking machines.

The Department of Labor opposes H.R. 4257 because it would allow young children to work in
hazardous woodworking and sawmilling occupations and because it would create special rules
for members of certain religious persuasions. The lumber and wood products industry, which
includes sawmills, is extremely dangerous. The 1996 occupational fatality rate of 25.6 work-
related deaths per 100,000 workers was more than five times the national average “all private
industry” rate of 5.1 per 100,000 workers and, had actually increased over the 1995 rate. The
frequency of all non-fatal injuries was almost twice as high in the lumber and wood products
industry (14.2 per 100 full-time workers) as the national average for all industries (7.4 for every
100 workers). Even for those workers who do not operate power-driven equipment, sawmills
present significant occupational risks. The Occupational and Safety Administration has

! HO 4 and HO 5 stem from the Department of Labor’s statutory charge to prohibit the employment of

minors under 18 years of age in occupations or industries found and declared by the Secretary of Labor to be
particularly hazardous or detrimental to their health and well-being. Injury data collected over several decades
consistently show that sawmills are particularly hazardous workplaces for adults, let alone children.



documented examples of workers who were suffocated by saw dust; crushed by falling loads; run
over by front-end loaders and injured from rolling logs.

The Department also objects to special treatment under the child labor laws for members of
designated religious orders because it provides unfair competitive advantages for some
employers. Unlike other employers, employers of the same religious community as the excepted
youths (including family-owned or religious-affiliated businesses) would be in a better position
to avail themselves of a ready supply of teenage workers who need only be paid at the youth
subminimum wage of $4.25 for their first 90 days of employment. Similarly, employers located
in geographic areas that have large populations of youth in the designated religious sect — and
therefore an available labor pool — would also enjoy an unfair competitive advantage over their
competitors in other parts of the county. Young members of qualifying religious sects would
themselves have a hiring advantage over other workers and could displace entry-level adults
who, unlike the youths, must be compensated at the full minimum wage.

The Secretary of Labor is charged with protecting the safety and health of working children
without regard to their religious beliefs, ethnic origin, or cultural heritage. The Department
believes that work experience can be beneficial for young people, but the work must be safe.
This proposed legislation would allow inexperienced children to be employed in work
environments that are recognized as some of the most dangerous in America. We have been
advised, as well, that the Department of Justice has serious concemns about the constitutionality
of the proposed legislation as drafted. If the legislation passes, we would urge the President to
veto 1t.

The Office of Management and Budget advises that there is no objection to the presentation of
this report from the standpoint of the Administration. '

Sincerely,

Kathryn O. Higgins
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From: Melissa N. Benton on 07/20/98 07:59:14 PM
Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: LABOR Report on HR4257 A bill to amend the Fair Labor Standards Act of 1938 to permit certain
youth to perform certain work with wood products.
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LRM ID: MNB206

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Monday, July 20, 1998

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below

FROM: Janet R. Forsgren (for) Assistant Director for Legislative Reference

OMB CONTACT: Melissa N. Benton
PHONE: (202)395-7887 FAX: (202)395-6148

SUBJECT: LABOR Report on HR4257 A bill to amend the Fair Labor Standards Act of
1938 to permit certain youth to perform certain work with wood products.

DEADLINE: 11:30 a.m. Tuesday, July 21, 1998

I ————— —— — — o mem— reTmT——

subject before advising on its relationship to the program of the President. Please advise us if this
item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title
XIil of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: This bill is being marked by the House Education and the Workforce Committee up
the morning of Wednesday, July 22nd.

NOTE VETO THREAT IN SECOND TO LAST PARAGRAPH.

DISTRIBUTION LIST

AGENCIES:

61-JUSTICE - L. Anthony Sutin - (202) 514-2141

25-COMMERCE - Michael A. Levitt - (202) 482-3151

107-Small Business Administration - Mary Kristine Swedin - (202} 205-6700

EOP:
Barbara Chow
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LRM ID: MNB206 SUBJECT: LABOR Report on HR4257 A bill to amend the Fair Labor
Standards Act of 1938 to permit certain youth to perform certain work with wood products.

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not
answer); or

(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melissa N. Benton Phone: 395-7887 Fax: 395-6148
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: (Date)

{Name)

(Agency)

(Telephone)

The following is the response of our agency to your request for views on the above-captioned subject:
Concur
____ No Objection
No Comment
See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet
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LRM ID: MNB206

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Monday, July 20, 1998

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below

FROM: _ Janet R. Forsgren (for) Assistant Director for Legislative Reference

OMB CONTACT: Melissa N. Benton
PHONE: (202)395-7887 FAX: {202)395-6148

SUBJECT: LABOR Report on HR4257 A bill to amend the Fair Labor Standards Act of
1938 to permit certain youth to perform certain work with wood preducts.

DEADLINE: 11:30 a.m. Tuesday, July 21, 1998

 B—— N YR e— |

In accardance with OMB Circular A-19, OMB requests the views of your agency on the above
subject before advising on its relationship to the program of the President. Please advise us if this
item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title
X1l of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: This bill is being marked by the House Education and the Workforce Committee up
the morning of Wednesday, July 22nd,

NOTE VETO THREAT IN SECOND TO LAST PARAGRAPH.

DISTRIBUTION LIST

AGENCIES:

61-JUSTICE - L. Anthony Sutin - (202) 514-2141

25-COMMERCE - Michael A. Levitt - (202) 482-3151

107-Small Business Administration - Mary Kristine Swedin - (202) 205-6700

EOP:

Barbara Chow
Sandra Yamin
Barry White

Larry R. Matlack
Debra J. Bond
Sarah Rosen
William P. Marshall
Lisa M. Brown
Julie A. Fernandes
Maureen T. Shea
ABERCROMBI_G
Kate P. Donovan
Broderick Johnson

Robert G. Damus

Karen Tramontano

James C. Murr
_Janet R. Forsgren
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LRM ID: MNB206 SUBJECT: LABOR Report on HR4257 A bill to amend the Fair Labor
Standards Act of 1938 to permit certain youth to perform certain work with wood products.

T ———— |
RESPONSE TO

LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response shaet. If the response is short and you prefer to call, please call the
branch-wide line shown below (NOT the analyst's line) to [eave a message with a legislative asslstant,

You may also respond by:
{1} calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not

answaer); or
(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melissa N. Benton Phone: 395-7887 Fax; 395-6148
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: {Date)

{Name)

(Agency)

(Telephone)

The following Is the response of our agency 1o your request for views on the above-captioned subject:
Concur
No Objection
No Comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet
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The Honorable William F. Goodling
Chairman

Committee on Education and the Workforce
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R. 4257
which would allow certain youths as young as 14 years of age to work in industries that process
wood products (including sawmills) depending on their particular religious affiliation. 1 am
writing to provide you with the views of the Department of Labor on this legislation.

Under the Fair Labor Standards Act’s child labor provisions, minors under the age of 16 are
prohibited from working in manufacturing operations, including sawmills. Hazardous
Occupations Order No. 4 (HO 4) specifically prohibits youth under the age of 18 from working
in sawmill operations and the logging industry. Hazardous Occupations Order No. 5 (HO 5)
specifically prohibits such youth from operating power-driven wood-working machines.! The
proposed legislation will provide an exception from those child labor restrictions for boys and
girls between the ages of 14 and 18 who are members of any religious sect or division that
precludes formal education beyond the eighth grade. Under this bill, children would be allowed
to work anywhere inside a sawmill or other woodworking establishment if an adult supervisor is
present as long as the young workers do not personally operate or assist in the operation of
power-driven woodworking machines.

The Department of Labor opposes H.R. 4257 because it would allow young children to work in
hazardous woodworking and sawmilling occupations and because it would create special rules
for members of certain religious persuasions. The lumber and wood products industry, which
includes sawmills, is extremely dangcrous. The 1996 occupational fatality rate of 25.6 work-
related deaths per 100,000 workers was more than five times the national average “all private
industry” rate of 5.1 per 100,000 workers and, had actually increased over the 1995 rate. The
frequency of all non-fatal injuries was almost twice as high in the lumber and wood products
industry (14.2 per 100 full-time workers) as the national average for all industries (7.4 for every
100 workers). Even for those workers who do not operate power-driven equipment, sawmills
present significant occupational rhks. The Occupational and Safety Administration has

! HO 4 and HO 5 stem from the Department of Labor’s statutory charge to prohibit the employment of
minors under 18 years of age in occupations or industries found and declared by the Secretary of Labor to be
particularly hazardous or detrimental to their health and well-being. Injury data collected over several decades
consistently show that sawmills are particularly hazardous workplaces for adults, let alone children.
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documented examples of workers who were suffocated by saw dust; crushed by falling loads; run
over by front-end loaders and injured from rolling logs.

The Department also objects to special treatment under the child labor laws for members of
designated religious orders because it provides unfair competitive advantages for some
employers. Unlike other employers, employers of the same religious community as the excepted
youths (including family-owned or religious-affiliated businesses) would be in a better position
to avail themselves of a ready supply of teenage workers who need only be paid at the youth
subminimum wage of $4.25 for their first 90 days of employment. Similarly, employers located
in geographic areas that have large populations of youth in the designated religious sect — and
therefore an available labor pool — would also enjoy an unfair competitive advantage over their
competitors in other parts of the county. Young members of qualifying religious sects would
themsclves have a hiring advantage over other workers and could displace entry-level adults
who, unlike the youths, must be compensated at the full minimum wage.

The Secretary of Labor is charged with protecting the safety and health of working children
without regard to their religious beliefs, cthnic origin, or cultural heritage. The Department
believes that work experience can be beneficial for young people, but the work must be safe.
This proposed legislation would allow inexperienced children to be employed in work
environments that are recognized as some of the most dangerous in America. We have been
advised, as well, that the Department of Justice has serious concerns about the constitutionality
of the proposed legislation as drafted. If the legislation passes, we would urge the President to
veto it.

The Office of Management and Budget advises that there is no objection to the presentation of
this report from the standpoint of the Administration.

Sincerely,

Kathryn O. Higgins
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[DISCUSSION DRAFT]

June 23, 1998

105TH CONGRESS
2D SESSION a R.

——

IN THE HOUSE OF REPRESENTATIVES

Mr. PiTTB introduced the following bill; which was referred to the Committee
nn

A BILL

To amend the Fair Labor Standards Act of 1938 to permit
certain youth to perform certain work with woed products.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
37 SECTION 1. EXEMPTION.

4 Sectlon 13(c) of the Fair Labor Standards Act of
5 1938 (29 U1.S.C. 213(c)) is amended by adding at the end
& the following: |

7

8

*(6)(A) Subject to subparagraph (B), in the adrminis-

tration and enforcement of the child labor provisions of

June 23, 1998 (5:01 p.m.)
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1 this Act, it shall not be considered oppressive child labor

2 for an individual who—

3 1(}) is under the age of 18 and over the age of

4 14, and
o}}? "//Wf_ “(i)Nis a member of » religious sect or division
Or(o 6 thereof whose established teachings do mot permit

oSS

MQPVF@ 7 formal education beyond the eighth grade,
M 8 to be employed inside or outside places of business where
y 9 machinery.is used to process wood products.

Q”) \%

[y

0 *(B) The employment of an individual under sub-
11 paragraph (A) shall be permitted—

12 “(4) if there is an adult present in a supervisory
13 eapacity; and
14 ¢“(ji) if the individual does not operate or assist

15 _in the operstion of power-driven woodworking ma-
16 chines.”.

June 23, 1898 (5:01 p.m.)

020/ L0013
@2 o) 8¢:0T 86/02/L0



U.5. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASBHINGTON, D.C.

JUL 1 ioe8

The Honorable Arlen Specter
United States Senate
Washington, D.C. 20510-6025

Dear Senator Specter:

This is in further reference to your letter on behalf of Armnish sawmill owners who have been
seeking special accommodation by way of relief fom certain Federal restrictions on child labor.
As indicated in my previous letter, the Department of Labor was examining specific proposals
regarding the existing prohibitions on 16- and 17-year-old youths working in sawmills.

This issue arose as a result of a child labor compliance initiative conducted in western Pennsylvania
in 1996 and early 1997 which targeted several industries where hazardous conditions are known to
exist, including sawmills. Serious child labor violations involving very young children — in one
case as young as |3 years of age ~ were documented and employers were assessed child fabor civil
money penalties. All employers immediately came into compliance with the child labor provisions
and in all but one case, the penalties have been paid and our files have been administratively closed.

The lumber and woods products industry, which includes sawmills, continues to be a very
dangerous industry. The industry’s occupational fatality rate of 25.6 work-related deatlis per
100,000 workers in 1996 was more than five times the natjonal average “all private industry” rate

of 5.1 per 100,000 workers, and increased over 1995. The industry’s occupational injury rate is
also quite high (please see enclosed fact sheet in this regard). '

We have carefully examined the two specific proposals made during our July meeting with House
Members and representatives of the Old Order Amish — which included site visits to operating
sawmills — and have concluded that we cannot make the requested accommodations.

One proposal was to allow 16- and 17-year-olds to work in the sawmnill building as long as they
remained at least 150 fest away from the sawmill equipment. Our review identified the following
very serious practical problems with this proposal: :

e This rule would be difficult to enforce. 1t would be difficult, if not impossible, to substantiate
whether or how often any distance rule was observed

WORKING FOR AMERICA'S WORKFORCE
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e It would be difficult for employers to comply because the teens would likely be called upon or
seek to help with work closer to the equipment putting them in danger of injury, either by the
equipment or by projectiles from the equipment.

« Even 150 feet away, minors would still be exposed to other dangers in & mill, such as
excessively loud noise and airborne sawdust.

e Further, this proposal is not likely to be feasible. The sawmills visited by our staff, which were
representative of the industry, had such compact operations that any workers who must stay 150
feet away from the sawmill equipment would be outside of the building. The sawmill '
equipment is massive and takes up a lot of space. Any remaining space is used to store pallets
and other materials. Virtually the only permitted work for the minors would invelve clean-up
work or stacking or loading that is not done by machines. It is not practical that young workers
would be employed to clean only the area that is at least 150 feet away from the sawmill
equipment.

The second proposal we examined would allow 16- and 17-year-olds to work in a physically
separate part of a sawmill building. We identified the following practical concerns with this
proposal:

e This is algo not likely to be feasible. Based on our visit to the sawmills, there are no apparent
operations that could take place in a separate walled-off room within a sawmill. Logs first enter
a machine that removes the bark (either in the yard or in the sawmill building): The logs are
then transported by conveyor through a series of saws to be cut into boards. The boards are
then graded and are either processed into high-grade lumber used for fumiture manufacturing or
low-grade lumber used for pallets. In either case, the wood is further processed in the mill and
then bundled or stacked, usually by machine, and transported for storage or shipment, usually
by forklifts.

e Even in a physically separate part of a sawmnill building, minors may still be exposed to some
danger. The existing Hazardous Ocoupations Order was explicitly based not just on hazards
from the equipment, but on hazards inherent in the sawnill operations, such as falling lumber,
noise and vibration.

e As Secretary of Labor, | am required by law to protect the safety and health of working
children. This charge cxtends to the children of our nation without regard to their religious
beliefs, ethnic origin, or cuitural hetitage. For all the above reasons, [ have concluded that it

/
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would be inconsistent with the purpose of the Hazardous Occupations Orders and dangerous to
their health and well-being to allow youth — including Amish youth —to be employed in
sawmills in any circumstances. '

Nonetheless, the Department of Labor fully shares your constitucnts’ belief that such work
experience can be beneficial for young people, but such expericnce aiso must be safe. Let meonce
again state our repeated offer to the Amish community to provide compliance cducation and
outreach so that the community's employers more fully understand and appreciate their child labor
compliance obligations, and we can help them identify the many safe, legal employment
opportunities available to their youth.

Sincerely,
'Alexis M. Herman

Enclosure

' Like all of the existing |7 nonagricultural hazardous occupations orders, HO 4 stems from the Department of
Labor's statutory charge to prohibit the employmeat of minors under 18 years of age in occupations of industries
found and declared by the Secretary of Labot to be particularly hazardous or detrimental © their health or well-
being. Injury data collected over several deeades congistently show that sawmills are particularly hazardous
workplaces for adults, let alone children.
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U.S. Department of Labor Employment Standards Administration
wage and Hour Division
Washingion, D.C. 20210
FEB 6 1998 '
MEMORANDUM FOR THE Y SECRETARY
FROM: JOHN R. FRASER
Actlng Administrator
THROUGH: BERNARD E. ANDERSON
Asgistant Secretary for
Employment Standards
SUBJECT: Request by Four Congressman on Behalf of the Old Order
Amish for Special Relief from Certain Child Labor Provisions
CISSUE

Congressman Peterson (R-PA), along with Congressmen Souder (R-IN), Pitts (R-PA),

and English (R-PA), on behalf of the Old Order Amish Steering Committee of Kinzers,

Pa., asked that we consider two possible accommodations that would permit Amish

children to work in sawmills, employment prohibited for those under 18 years of age by )\
the child labor regulations under the Fair Labor Standards Act (FLSA). > '

CKG

The FLSA prohibits minors under 16 years of age from working in manufacturing,
including sawmills. Hazardous Occupations Order No. 4 (HO 4) prohibits youth under
18 years of age from working in sawmill operations and the logging industry. HO 4 was
issued because of the historically high rate of fatalities experienced in these industries—a
rate that is still four times greater than the national average (1995 data). HO 4 contains a
very limited exception which permits 16- and 17-year-olds to perform such tasks as
cleaning up the yard and working in offices and repair and maintenance shops that are not
in the sawmill building.

A 1996 FLSA enforcement initiative by our Pittsburgh district office found many child
labor violations in area sawmills. Children as young as 13 were found working illegally
in 8 of the investigations. Three of the establishments found in violation were Amish-
owned and many of the others employed Amish youngsters. Child labor civil money
penalties were assessed and several of the cases (including all three Amish-owned mills)
were appealed and are aweiting hearing before an ALJ.

Working for America's Workforce

0¢0/LT0 o) cr:0T 86/02/L0



We met with the Old Order Amish Steering Committee on May 20, 1997, at 2 meeting
hosted by Congresstnan Pitts and attended by staff of several other Congressional offices.
The Amish leaders noted that their children, with the permission of State education
systeras, leave school and enter the workforce at the age of 14. They believe meaningful
work is critical to the development of their youth, especially when many may be
considering leaving the communiry for the “modern world.” The Amish leaders contend
that, as family farms no longer provide sufficient jobs for their youth, they must seeck
employment in the non-farm sector. Working in sawmills and furniture manufacturing,
they feel, would allow their youth to acquire skills and contribute to family incomes
without compromising their religious beliefs.

At a second meeting in I.T ul?, Congressman Peterson requested that we consider two
possible accommodations for the Amish—that their children be permitted to work in
sawmill buildings:

(1) as long as they remain some distance (Congressman Peterson suggested at least 150
feet away) from the power-driven equipment; or

(2) if they work in an area segregated from the sawmill equipment by a physical
partition.

Wage and Hour spent a considerable amount of time examining the feasibility of these
options, including sending staff to Pennsylvania for on-site visits to working sawmills.
Wage and Hour and SOL have been discussing these options, in particular whether we
can meke an accommodation and, if so, how we could make such an accommodation.
The two methods under discussion for making any accomunodation, if appropriate,
involve (1) a novel legal interpretation of the regulations, or (2) a special enforcement
policy. There are issues that arise from this second question that also need to be
discussed.

UR CY

The four Congressmen and Senator Arlen Specter (R-PA) have written the Secretary
wrging special consideration of this issue. The appropriations report for our 1998 budget
contained a statement urging the Department to resolve, by the end of 1997, all
outstanding child labor issues relating to the Amish community. With the upcoming
budget hearings, we would like to resolve this issue before the hearings.

INTERESTED PARTIES

The National Consumers League has written Congressman Porter (R-IL) of the House
Appropriations Committee challenging the requested accomumodations.

0£0/8T0[ e Cr:0T  8§6/02/L0



Attached is our analysis of the proposals offered by Congressman Peterson.
RECO ATIO
To be discussed.

Attachments

___07/17/98 FRI 16:27 FAX 202 218 5120 0C1A @003



Amis, Hoolas
EAYY\'S‘fl as (e a’”‘” exce Pty urder h%awlm& ne[.(lvr

',DDL Saxd No ) _
llAYh\Sl'\ mePo.CzA ot rahve s o rredce P enwwm+£%&f-
1SR o opoed o
; -

oL (Randy, Marky Trcia)
_§:Sa,wmiltg are. o f(ava\oQ, \au?wlnfn W Mshcw”}w} '

!' taml Wooa\wavblng_>

{;J,.La\,( Arvisia ddicated Trod-Twe n- rolﬂ‘g\m rfgwwé’;PFh\%\,
llr-b W\ 1D oo >

!'L Ne | W%ML@L‘:M clald e St b el m The,
| Jamile, busmsry witn Mo .

Ii
N

—H—zsw are The on\ruibv"h;ru l“f’l 8 wavle vrde, ECSA

|  He mocwlaefund,

| W&:P& PG%\WVW/

f - &qu 7 Do L caw .

Serrse matelia i o, guofudletll ohi ek

L

et on Arwgh a &avm"kﬁm ‘

*; . F& = CW\O(\qfa gdeu«-, ex%’f'%m:‘ﬂ

i U ( il ts covtan moeluno,

—w e 7P 8%“ on. o 44V h—

T Sy s ook

J ° i) ondace 18 pahiloded -

- /;L adaane 8- P gym ~

%@Q ibﬂuey ot corrrdati irda PLEA I for ontside jmq

QN LISd/LcnrQ howg ¥ (ﬂ)‘%\» s cod el wevie )
| ;&% ;

I B
.




16LC prelimninan, view

il
- i‘lMMka‘)e"j’(OO\"%’ e o) w/oud- problems
@?@b@mf (\’)% \@U
H OS6eA (i)
;
Ul ' " |
i‘%%mr\.&e}" \O’h,v\ aSSF/\/}Ce) kClA‘SfW‘/.) l'-afJ"W\D'-Q-Q ahotm\{_
!é (rfh‘sim raorade 1 wa\ﬂoh—yq‘n:c,h,&re ﬁgz"@r |4
i Allrmodahin, :‘S_EQ,-,\ able—4o ooVl i o > |
{ h % S r&'\iU; |
1 (preblimadic de linldo Sawmills)
1 Frat- alss suggocts protAs bl g sechpeefii
*@:—wwd)c Cts. Le LQS; U\ Yo a-csz;—Fa,.A aamnae(g-’{-‘\

oA wspeecgic lagislodh

i; |
i | o
OLC— 4o doWie, malke o broadey




' I

ll :

IC &M{V\ﬁ \_9'640 Favms eKemp-\‘-d
Y WM & W R
[’LDOLm 'ij/’r LedlerPrat- orPPoSe/?”}hQ Law“ -
! : p— ho’\'—faap& LUC/V’-@ wf

'E =—Corm petc W%ML

‘ wlo den¥ emplos Am gt

raM POT has rnu) Cortornris alagut Her cons ,}"L”‘L*.Qﬁ
1© we howe deor RFRA(D) E ,.

,,ﬁ | m.dr,\oe net b/c. we demd wact—to
/ | lndut catz MWM&EP%%
R

Qj%\ | LtmrJ-e)L QLWOGL@%MJ’ /b’u:;- we sz»d\a( )n %
;{MQ!’\C@—UP in a,u’%mw@mﬂﬁ‘f—/e_,mwa)
| R 425%F | “

H Noterv indeadiom o owo\i—(‘aﬂ@p’we e 1 .
ir_\>\:G>SP6».7\’S o Se,vgaf(:l (7 Ne pOQThM\ajJ‘e—}fm—aU &=

l._l , & near no/n'n»]o (9)', JF)Z,&;@V‘

BM: polic @ 4o Lubor
; OCWISoarg_O‘MCW\W VrnX (,O{A/"TK:})\Q_
% @’*“Q"Z)A‘\L”Q R T NERe N Sau,om( (5.

Lgamllua,b\xﬁw lw;{'v][mm‘ —*Cﬂ'mmum’\l)'ﬁ\//l‘ym&/(a\

i
|

L\\IMOL\QF\"W b/ Dems., Loo)_{s'é,v LOQLML/Y)

{m\ru\,\[ ovrces
g




07/17,/98 FRI 18:27 FAX 202 2198 5120 0CIA . @ ood

ANALYSIS OF OP S



I. Should 16- and 17-ycar-olds be allowed to work in the sawmill building at least
150 feet away from the sawmill equipment?

Pros:
(1) Accommodation addresses the concerns raised by Congressman Peterson and

the other Members.

(2) If young workers actually stay away from the sawmill equipment, they are
probably in little danger of being injured by the equipment or the material
thrown off of the equipiment.

Cons: ,
(1) Difficult to enforce. It would be difficult, if not impossible, to substantiate

whether or how often any distance rule was broken.

2 Difficult for employers to comply because the teens would likely be called
upon or seek to help with work closer to the equipment putting them in danger
of injury, either by the equipment or by projectiles near the equipment.

(3) Even 150 feet away, minors would still be exposed to other dangers in the
room, such as noise and airborne sawdust.

(4) Unlikely to be feasible. The sawmills visited by Wage and Hour and SOL
staff, which were representative of the industry, had such compact operations
that any workers who must stay150 feet away from the sawmill equipment
would probably be outside of the building, The sawmill equipment is massive
and takes up a lot of space. Any remaining space is used to store pallets and
other materials, that are normelly transported by forklifts (operation of which
is prohibited under another Hazardous Order). Virtually, the only permitted
work for the minors would involve clean-up work or stacking or loading that
is not done by machines. It is not practical that they would be employed to
only clean the area that is 150 feet away from the sawmill equipment.

II. Should 16- and 17-year-olds be allowed to work in a physically separated part of
a sawmill building?

Pros:

(1) Accommodates the concerns raised by the other Members and the Old Order
Amish.
(2) Children would be less likely to encounter the extent of dangers associated

with the sawmill equipment and environment (e.g., noise and airborne
sawdust) in a separate room with a separate entrance.

0£0/6T0[ e ¢F:01 86/02/L0
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(3) It would be somewhat easier to determine whether minors actually stayed in a
separate room to perform their work than to determine how far away from the
sawrnill equipment they worked.

(4) Employers could more easily comply with this option because the minors
would be in apother room with limited access to the operations in the sawmill
area. If employers choose to establish this separate area, they would have to
redesign their work operations to provide specific activities for the minors to
perform. '

Cons:

(1) Unlikely to be feasible, Based on our visit to the sawmills there are no
apparent operations that could take place in a separate room within the
sawmill. The logs first enter a machine that removes the bark (either in the
yard or in the sawmill building). They are then transported by conveyor

through a series of saws to be cut into boards. The boards are then graded and

are either processed into high-grade lumber used for fumiture manufacturing
or low-grade lumber used for pallets. In either case, the wood is further
processed in the mill and then bundled or stacked by machine and transported
for storage or shipment by forklifts.

(2) Minors may stll be exposed to some danger. The Hazardous Order was

explicitly based not just on hazards from the equipment, but on hazards
inherent in the operations, such as falling lumber, noise and vibration.

o FE:0T
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Employment in Sawmills is Dangerous

In 1995, the “lumber and wood products” industry - which includes sawmills - had an
occupational fatality rate of 22 deaths per 100,000 workers. This is more than four
times the national average all private industry rate of 5.1 deaths per 100,000 workers.

The occupational fatality rate in this industry is higher than in the dangerous
construction (14.7) and trucking and warehousing industries (19.9). In 1995, 182
occupational fatalities occurred in this industry.

In 1994, injuries requiring days away from work were almost twice as frequent in the
lumber and wood products industry (at 5.3 per 100 full-titne workers) as the rate for all
industries (2.8 per 100 workers), _

Also, in 1995, the frequency of all non-fatal injuries was almost twice as high in the
lumber/wood products industry (at 14.2 for every 100 full-time workers) as the national

average for all industries (at 8.1 for every 100 workers)

The non-fatal injury rate in lumber/wood products industry was exceeded only by the
primary metal industry (at 14.9) and the fabricated metal products industry (at 14.5).

And the non-fatal injury rate in the lumber/wood products industry got worse from
1994 to 1995 - increasing from 13.2 to 14.2 ~ while the all-industry average has been
getting better (down from 8.4 to 8.1 from 1994 to 1995).

OSHA sees many examples of fatalities and injuries due to a variety of different
dangers in sawmills:

employee suffocated by saw dust

employee killed when run over by a front-end loader

cmployese killed when a conveyor on which he was working was activated
employee crushed under a load which fell from a forklift

employee electrocuted while working with trim saw

employee suffering amputation of arm while operating a radial saw
employee severely injured by a board kicked out of a trimmer saw

ULVUB UL
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= employee injured falling off a loader

= employee injured by a log rolling over him

=> employee injured when canght under a forklift

= employee injured when 2 board kicked back from an edger
= employee severed finger cleaning debris from a saw

Youths’ inexperience, smaller size, immaturity and lack of training all make
employment in' this industry (like other hazardous occupations) even more dangerous
for children, and rajse the odds that their employment would result.in sefious injury or
death. o .

Even with the child labor protections in curreat lJaw, NIOSH reports that in 1996:

0 nearly 210,000 youth between 14 and 18 years of age are injured while
working each year

0 70,000 suffer injuries serious enough to warrant emergency room treatment

0 Approximately 70 young workers die on-the-job each year.
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
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Appeal from the United States District Court
for the Western District of North Carolina, at Charlotte.
Robert D. Potter, Senior District Judge.
(CA-92-444-3-P)

»
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Argued: April 1, 1996
Decided: May 7, 1996

Before WILKINSON, Chief Judge. and WILKINS and LUTTIG,
Circuit Judges. :

Affirmed by unpublished per curiam opinion.
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DEPARTMENT OF LABOR, Washington, D.C., for Appellee. ON
BRIEF: Thomas S. Williamson, Jr.. Solicitoe, Gail V. Coleman, Dep-
uty Associate Solicitor, William J. Stone, Counsel for Appellate Liti-
gation, UNITED STATES DEPARTMENT OF LABOR,
Washington, D.C., for Appellee.

Unpublished opinions are not binding precedent in this circuit. See
Local Rule 36(c). L

OPINION
PER CURIAM:

Appeliant Shiloh True Light Church of Christ's members hold a
religious belief that their children should receive meaningful voca-
Jonal training. This belief is effectuated through the Shiloh Voca-
tional Training Program (SVTP). The Issuc in this case is whether
SVTP participants under the age of sixteen are "employees” entitled
to the protections of the Fair Labor Standards Act. The Church argues
that those children are not employees, and that at any rate, application

of the FLSA would violate both the Free Exercise Clause and Depart-
ment of Labor administrative policy.

The district court entered partial summary judgment against the
Church, rejecting its free exerclse and adminisgrative defenses. Then,
following a two-day bench trial, the court concluded that the under-
sixteen participants in the SVTP qualified as employees under the
FLSA. Finding no error, we affirm the judgment of the district court.

Il

Church youth perform a variety of construction projects through

the SVTP, and customers pay the Church for the work. We have
upheld applicaton of the FLSA o the SVTP once before. Brock v.
Wendeil's Woodwork, Inc., 867 F.24 196 (4th Cir. 1989). After the
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gial in Wendell's Woodwork, the Church reorganized the program. A
principal modification was that children under the age of 16 would no
longer receive a wage far theis-warkThe SVTP also decided 10 seg-
regate its work crews by age, bui has since discontinued that practice

— children under and over 16 néw work together in combined work
crews, performing largely the same tasks.

The SVTP's projects formerly consisted mostly of subcontract
work af construction sites. Reprcsentative projects include installing
a fireplace, constructing a carpori, adding a room. laylng 2 foundation
under a garage. and building concrele rewlner walls. Since 1990, the
program _has also_been in_the busincss of constucting entire new
hb@_wltwmbemmm-wa.
Children under 16 participate Jn all aspects of new home construction,
including_roafing. bullding the foundaton, mixing_mortar, laving

vricks. and installing drywall,

The SVTP charges labor costs. material costs, other general
expenses, and also an administrative fee and an intcrest fee for its new
home vonstruction. The labor charge does not include the work of
children under the age of 16, in furtherance of the policy barring pay-
_ment of wages to nnder 16 participants. But while children under 16 3

. do not recelve o wage, they have not been completely free of financial 4
inducement. They have received lump sum payments in the past. with
the amount depending on the ‘child’'s degree of experience and
achievement in the program — the Church characterizes these awards
as "glfts.” The under 16 participants also cam "imaginary" raises on
top of "imaginary'' wages as 2 mechanism for deteamining tieir actual | i
wage upon turning 16.

ot ———— —

The Department of Labor filed suit against the SVTP on December
3, 1992, contending that the program violates FLSA provisions gov- )
eming child labor. minimum wage, and record-keeping. The SVTP H
initially admitted that all of the children were employees subject to ¥
the FLSA, but then adopted a position that the children under 16 were [
not employees under the Act It also challenged applicaton of the
FLSA on free exercise grounds. Finally, it asserted defenses based on
the Department of Labot's na-cniorcement policy with respect (0
some vocarianal programs and the Depat uncat’s failurc to promulgate

0€0/850 @
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regulations under 29 US.C. §214(d) exemptng cenain stdent
employment.

On February 24, 1995, the district court entered partial summary
judgment in favor of the Department. The court rejected the SVTP's
free exercise defense, finding it indistinguishable from the free exer-
clse claim denied in Wendell's Woodwork, 867 F.2d at 196. The court
also tejected the SVTP's administrative defenses. In the court’s view,
though, trial was necessary to examine whether the under 16 children
were employees under the FLSA. - :

The district court held a bench trial 1o snswer that question on May
15 and 16, 1995. Based on the evidence presented at trial and on the
154 findings of fact set forth in its oplnion, the court determined that
SVTP participants under 16 were employees subject to the protections
of the FLSA. As a result. the court concluded, the Church had vio-
laled the Act’s child labor, minbnum wage, and record-keeping
requirements with respect to those employess. This appeal followed.

~

.

The SVTP contends that the district court erred in concluding that
the children under 16 are employess under the Act We do not agree.
The district court's ruling was based on extensive facmal findings
developed with the benefit of a two-day bench trial, findings that we
must not lightly second-guess on

The FLSA defines an "employes" as “any individual cmployed by
an employer," 29 U.S.C. § 203(c)(1), and "employ” as "to suffer ar
permit to work," 29 U.S.C. §203(g). In some circumstances, trainees

are not considered employees. See Walllng v. Portland Terminal Co.,
330 U.S. 148 (1947). 'E %E circult, "the general test used to deter-

S L R eetions of the Act &
mine il an employee is entided w the protections of the Act

whether the employee or the employet is gﬁe n benefic of

the trainecs’ labor." McLaughlin v. Ensiey. 23 1207, 1209 (4th
Cir. 1989). The inquiry is by namre a fact-intensive one. See id. at
1209-10. © ' ‘

The SVTP agrees that the "primary bencficlary” test should govem
this casc. but disputes the distret coust's application of it. In our

8

9% :0T

§6/0¢/L0




0£0/L203

ReleH v. SHnon TRUE Licut CHURCH 5

view, however, the district court’s conclusion that the Church is the
primary beneficlary of the under 16 labor finds support in the factual

record. The Church admits that children over 16 are employers under
the Act, and thus presumably that it is the primary beneficiary of their
labor. But the ¢h ¢ same tasks
as gcmwmgmmw%w
An SVTP instructor, Richard Allen Bush, testified that children under
16 and children over 16 cften do precisely the sanfe work, and that
age is not determinatve of the. work assigned.

Although the under 16 participants may not recelve wage compen-
satign, they have recelyed substantial lump sum awards i the past(as
high _as_$5.500)_While the Church evidently has discontinued these

payments, the record suggests that it has continued to seek ways to
compens dren without runn oul of the More-
over, workers nnder the age of 16 stll receive "imaginary raises that

direcﬂy__uzpslama%ghu rate of pay upon tuming 16. And the
expert who tes as to the non-Tmnancial benefits of the pro-
gram was viewed by the district court as lacking credibility. Given all
of this, we cannot question the district court’s finding "as a fact that
the . .. church policy to not pay the minors under 16 is an attempt to
label them students rather than employees.” :

The court also concluded that she Church benefits greatly from the
work_of children_under_16. In the past, although the under 16 labor
was not charged, the SVTP Informed customers that they could make
a "donation" In an amount approximating the value of the work; such
a donation normally was made, While the donation practice has been
discontinued, the Church stll gains significant {inancial benefit from
projec m_which under 16_thildrerCparitipale. BEWEN 1990 and
1993, the SVTP finished 97 construction projects and 15 complete
houses with the help of children under the age of 16, producing sub-
stantial finaneial returns. Three of the houscs, for instance, were sold
for $134,000, $124,750, and $213,456. By using children under 16 to
complete these projects, the district colrt found, the SVTP enjoyed
thé_benefit of .cxperienced labor without incurring any <ost in wages.
"Clearly,” the court concluded. "thc program has been converted into
a commercial enterprise competing with other contractors."

In short, substantial evidence in the record supports the district
court’s conclusion that the Church was the primaty beneficiary of the

o) 9F: 0T
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under 16 the children uader 16 are thus employees
¢ to the protections of the FLSA.

e

oL

The SVTP also contests the distd / ) i
exetCIee claim, According to appellant, the district court failed to rec-

ognize Tal this was a "hybrid" claim involving both free exercise

rights and other fundamental rights. See Employment Division v.
Smith, 494 U.S. 872, 882 (1990). The court, however, plainly under-
stood that it was dealing with a hybrid claim, and also that after the
Religious Freedom Restoration Act, 42 US.C. §2000bb et seq,

hybrid claims and “pure" free exercise clalms both nmust be analyzed -

under the compelling interest test.

In the circumstances of this case, the district court’s application of
the Tompelling interest test was appropriate. As the distnict count

noted. the free exercise defense is essentially ind

ggmmmmﬂwﬂrﬂmm#ﬁ this
coun).in Wendell's Waodark, 867 F2d at 196, The SVTP has pres-

ented no new evidence that would warrant fevisiting our conclusion
in that case. We do not suggest, however, that church-run vocational

programs are inevitably stibject to the FLSA, or that they will always
fall Gutside the protection of .iﬁe Free Exercise Glause. Inste ur
conclusion here, as was our analysis in Wendell's Woodwork, is based

ofi_the parucylar Jacts and on Ec characienisucs ol -the propram at

issue.

IV,

Finally, the SVTP challenges the district court’s rejection of ts
administrative defense. The SVTP's administrative argument is based
in part on 29 U.S.C. § 214(d), which sutes:

The Secretary may by regulation or order provide that sec-
tons 206 and 207 of this title shall not apply with respect
to the employment by any clementary of secondary school
of its students If such employment constitutes, as deter-
mined under regulations prescribed by the Secretury. an

& Ir:0T
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guch school-and such employment is in accordance with
applicable child labor laws (emphasis added) '

According to the SVTP, the. Department of Labor has failed © issuc
regulations undet this provisian. and schools thus lack guidance on
whether their vocational programs violate the FLSA. As 2 result, tie
SVTP asserts, e Department cannot prosecute actions against voca-
donal programs fof violations of the Act.

Plainly, .hnm:a:ﬁ the statute on\z sa;js that the Sccrc% "ma.y"
gm_mu]gue.mg\ll jons;i it t0_issue feg-
ulations. The cimation is thus far different from that in the case princl-
pally relied upon by appellant, Mayor v. Mathews, 562 F2d 914 (4th
Cir. 1977), cert. denied, 439 U.S. g62 (1978). The discretionary
catre of the stante at issue here, as the district court appropriately
found, forecloses the SVTP's argument. The Secretary has not Issued
regulations exempting certain categories of student employment. and
so the SVTP cannot benefit from Ay such exemption.

Appellant's administrative defense ic also based on the 0o- -

enforcement policy expressed in section 10628 of the Depertment’s
Wage and Hour Division's Field Operarions Handbook. That provi-
sion reads in pertinent part: '

. (2) Undl fipal regulations implementing the provisions of
Sec 14(d) ase adopted, WH [the Wage and Hour Division]
will take no enforcerpent action with respect o MW {mini-

mum wage] of OT {overtime] for private elementary of sec-
ondary students employed by any school in thelr school
district in various school-related work programs, provided
that such employment is in compliance with applicable CL
[child labor] provisions. - - - (b) 1f such employment is not
in compliance with applicable CL provisions, the smdents
<o employed must be paid MW and OT for all hours worked
... Also, the employer will be subject t0 CL/CMP's [civil
money pcnaltlcs]. :

According o the SVTP, it presumed under this provision that the
Deparument would not enforce the FLSA against it, and that under 29
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U.S.C. § 259, such good (aith reliance should preclude application of
the AcL* Ph

The no-enforcement policy, however, does not apply to the SVTP.

The policy is only implicated if the "employment is in compllance’

with applicable {child 1abor] provisions." As the district coutt deter-

‘mined, the SVTP has violzted child labor laws by allowing children

under cighteen to operate hazardous machinery, see 29 CFR,
§§ 570.52. 570.58, 570.65, and children nnder sixteen o work in con-
struction during hours prohibited by federal regulation, see 29 C.FR.
§§ 570.33(b). 570.33(N)(4). §70.35. See generally 29 U.S.C. §203(D).
As a result, the SVTP's administrative defense must fail.

V.

For the foregoing reasons, the judgment of the district court is
hereby

AFFIRMED.

+29 UJ.S.C. § 259 states in relevant part

(Nlo employer shall be subject to any liability or punishment for
or on account of the failure of the employer 10 pay minimum
wages or overume compensation under the Fair Labor Standards
Act ... if he plcads and proves that the act or omission com-
plained of was in good falth in conformity with and in rellance
on any written administratve regulation, order, ruling, approval,
or interpretation. of the {Wage and Hour Division of the Depast-
ment of Labor].
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AGRICULTURAL WORKER PROTECTION ACT (MSPA) CLARIFICATION ACT

April 21, 1998

REPUBLICANS PRESENT: Ballenger (NC), Subcommittee Chair, Souder (TN): Feterson (PA).
Goudling (PA), Full Committee Chair

DEMOCRATS PRESENT: Owens (NY); Miller (CA); Martinez (CA)

Panel I witnesses discussed the Effect of the FLSA on Amish Families. They included
Representative Joseph R Pitts (R., PA); and Amish community representatives Mr. William
Burkholder, Centreville, PA and Mr. Christ Blank, Kinzer, PA.

Panel 11 witnesses facused on H.R. 2038, the MSPA Clarification Act. They included
Representative Charles Canady (R., FL), sponsor of H.R. 2038 Mr. Guy Donaldson, President of
the Pennsylvania Farm Bureau, Camp Hill, PA; Mr. Robert Williams, Director, Migrant
Famworker Sustica Project, Florida Legal Setvices, Inc; Mr. Walter Kates, Director, Labor
Relations, Florida Fruit and Vegetable Associatioa, Orlando, FL. and Mr. Dino Cervantes,
Proprietor, Cervantes Enterprises, Las Cruces, New Mexico.

Rep, Pitts began by stating that recent actions by the Department of Labor (DOL) have threatened
the lifestyle of the Amish community. He explained that the Amish wish to have their youth work
in vocational settings after completion of school, which is equal to the cight grade, but
unfertunately, Amish-owned businesses ~ particularly sawmills — have recently received costly
€ines from the DOL for violation of the child labor laws (employment of youth under the age of 18 -
in hazardous occupations). Rep, Pitts noted that artempts to find an administrative solution 1o this
issue have taken place over the last cighteen months with DOL, and on two occasions Members of
Congress and representatives from DOL and the Amish community met ta seek a solution. Healso
referenced language included in the FY 98 Labor/HHS Appropriations Act urging DOL to
continue its negotiations to come [0 a comprotmise on the issue. Rep, Pitts offered for the
Subcommittee hearing record correspondence between Congressional members and DOL on the
issue and said two letters from DOL, the most recent on April 20, state that current legislative
language prohibits DOL from coming to a solution on the Amish situation. He asked that the
Subcommittee record reflect his concem for a more timely response from DOL on the issue, noting
that he finds it unacceptable that DOL tock three and four rnonths to respond to a simple request
from Members of Coagress. He thinks DOL has a responsibility to gvaluate the Amish in light of
their unique situation sincs they complete their formal schooling after the 8% grade and pledged his
commitment to work with the Subcommittes to find a solution to see that Amish youth can again
work in supervised situations. He concluded with the following questions: Is it more dangerous to
work in a sawmill than to have a Federal burcaucrat destroy the ability of a Christian community
to teach their children in a way that is culturally appropriate? ls the DOL and its “child labor
advocates” protecting children or a palitical agenda with this type of regulatory astion?

Mr. Burkholder testified about the adverse impact the well intended child labor laws are having on
the Amish community. He explained that despite living in a technological world, the Amish have
limited themselves to occupations that leave time for their faith in God and for their families —
occupations that reinforce sclf-reliance within the Amish community as well as the work ethic.
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Those occupations are farming, carpentry, wood and metal shops, saw mills, harmess making and
furniture making. Mr, Butkholder acknowledged that child labor laws were made and needed to
correct abuses in the past, but emphasized the Amish pursuc the same goal regacding the safety of
their children, To support his position in seeking relief from child labor laws, Mr. Burkholder cited
the 1971 Supreme Court decision in Yoder v. Board of Educarion which recognized the intent and
purpose of the Amish to educate their childres in their own schools. He said graduates from Amish
schools are eager to prove themselves to be hard workers and that despite rising land costs,
property taxes, income taxes, school taxes, start up costs for husinesses, buildings, equipment and
machinery, the Amish young people overcome many obstacles to start off on their own in the
Amish community.

Mr. Blank also spoke of the infringement of child labor laws on the Amish and Mennonite
community and asked that those in autbority find a reasonable solution to the Qurrent problem. He
explained that it is important in the Amish community that the young be trained by “learning by
doing.” He also commented that it is because of the high costs of dwindling farm land, that more
and more of their families are forced to start small businesses such as woodworking shops, welding
shops, sawmills, and pallet shops. But he said under current regulations no one under age 13 can
work in a sawmill, a situation sawmili owners were unaware of until the DOL investigators showed
up. He contended the owners received no warning before they were fined by DOL and even though
they indicated they would comply. Mr, Blank also pointed out that the Amish recognize that
historically child labor laws have been more lenient on farm labor but for many reasons beyond
their control Amish youth are forced to learn other trades. He concluded by calling It coincidental
that there seems 1o be a lot of governmental intarest in finding ways to beter prepare today’d youth
to entes the workforce, while at the same time Amish are being fined for pursuing a system which
has been proven successful in preparing their youth for adulthood and to be regpectful, self-
supporting citizens.

During the question and answer segment, Chair Baljepger questioned the panel about the efforts to
work with DOL to find a solution. Rep, Pilts reiterated that efforts to work with DOL were
unsuccessful. He rioted that a proposal to permit youth age 16-17 to work in sawmills but o
remain at least 150 feet away from equipment was dismissed by DOL because the youth would still
be subjected to dust and noise. Rep, Rifts suggested a new statute or regulations be adopted to -
resolve the issue.

Rep. Owens asked whether the use of power tools by the Amish contradicted their refusal to use
electrical equipment for personal use and whether it is unfair to Amish competitors to exempt them
from labor standards laws. Mc, Blank responded that they are only asking for an understanding of
their way of life. Rep. Souder cormented that DOL's response to the issue evades the
fundamental question of how to operate in our society without impacting religious beliefs.

Rep. Martinez asked whether information exists on the rate of accidents in the Amish community
as a result of handling hazardous equipment and chose this opportunity 10 note that he handled
dangerous equipment as a youth and it resulted in no harm, He said there is a tendency sometimes
to be overly protective. Mr, Burkholder responded that there had been one fatality but did ot
specify when or in what job. Rep. Peterson specifically noted that he is not hopeful for a resolution
after receiving the Department’s latest response. He too was disappointed with the slowness of
DOL's response. Rep. Miller inquired about whether all of the youth work in family-owned
businesses. Mr, Blank responded that he hoped the children would work under the parent or
someone standing in the place of the parent. ,

/
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Rép. Goodling commented that “family” in an Amish community means the eatire community. He
alse expressed strong concem about DOL's invasion into the lifestyle of the Amish community
while not being able to address a more serious problem with garment industry sweatshops. He
urged the Department to use “common sense” whea spot checking and issuing fines. Rep.
Goodling also referenced an editorial which labeled him anti-labor because he complained about
serious probletns in the sweatshops.

On the MSPA panel, all but Mr, Williams were supportive of H.R. 2038, the MSPA Clarification
Act. This bill, among other things, changes the MSPA family farm exemption; excludes from the
definition of farm laboe contractor farm workers who voluntarily enter into carpooling
arrangements; requires DOL to micet with the farmer before and after a MSPA inspection to
discuss the purpase and results of the inspection; allows farmers a {0-day grace period in which to
corract MSPA violations before DOL can levy a fine or a private lawsuit can be brought: excludes
from MSPA regulation any farm worker housing regulated and approved by a Federal or State
ageocy; modifies “joint employment” under MSPA; and removes the Federal standard for farm
warker vehicle insurance and provides that vehicles will be insured to applicable State standards
for employer transportation of employees. :

Representatjve Canady discussad the challenges faced by America’s farming community as the
world’s economy changes and said that given these pressures, farmers should not have to contend
with government agencies that overstep regulatory boundanes sct by Congress. He said no one
denies the need for reasonable migrant worker protections but that current Federal policies are
placing an unfair burden upan the employer, citing the DOL interpretation of the joint employer
rule as an example. He claimed the joint employer rule is written so broadly that virtually any
grower ¢an be classified as a joint employer for liability purposes. He added that this action,
combined with overlapping housing regulations, DOL initiatives to classify year-round employees
as scasonal workers, oncrous Federal transportation insurance requirements and other policies have
contributed to an adversarial relationship between grawers and the government. His bill, he said,
seeks to ease this situation by making a number of correcdons t MSPA. He emphasized that these
changes do not weaken or do away with the basic protections afforded by MSI'A to migrant
workers but only sesk to return the original intent of Congress to MSPA.

M. Donaldson, speaking io support of H.R. 2038, made the follawing, among other points. He
said regulators and courts have over the years distorted Congress’ intent with regard to MSPA and
the intent of the Canady bill is to restore MSPA and its implementing regulations to the inteot of
the original drafters, He described some of the important changes made by the bill and how they
would improve application of the MSPA to agriculture. He said, for example, that the 10-day
grace period provision parallels the 10-day grace period Congress allowed employers in the 1996
immigration reform act for correction of paperwork erors associated with [-9 forms and that it is
obvious that education, enforcement and an allowance for correction when probiems are
encountered will result in better compliance with the law, He also emphasized that this 10-day
grace period is not unlimited in scope and thar farmers will just get “ane bite at the apple.” He said
the clarification of the family farm exemption will prevent situations where farmers have lost this
exemption becausa they turned to the State Job Service to recruit workers or because they hired
workers who learned of available jobs through word-of-mouth reference among workers
themselves. He belisves the exemption of housing from MSPA reguirements if it is already
regulated by another State or Federal regulation eliminates uaneeded double regulation. He also
said MSPA should recognize that permarient. year-round employess are fundamentally different
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from migrant and scasonal workers and should not be treated on the same basis as MSPA-covered
employees, adding that H.R. 2033 accomplishes this. Addressing the joint employer issue_ he
contended that DOL changed the ground rules so that they can find 2 joint employment relationship
between the FLC and farmer in virtually every ease. He thinks farmers should have the ability to
do what all businesses do to meet their temporary labor needs during high demand periods — um
to outside contractors to haadie paperwork and compliance burdens so the farmer doesn’t have to
spend the time and undertake the expense. He said H.R. 2038 sccks to correct the joint employer
situation by specifying in MSPA the standard used by the FLSA. Commeating on the bill’s
carpooling provisions, Mr Donaldson said there is no reason to hold a farmer respansible for
transportation of farm workers which he does not provide or direct that they use. He also thinks
that sinee virtually all forms of casuaity insurance are regulated at the State level, insurance for
transportation of farm workers should be too.

Both Messrs. Kates and Cervaglss alsa focused on what they view as positive elements of H.R.
2038, Mr, Kates said the joint employer provision ts extremely important because of the
unwartanted DOL expansion of the concept of joint employment within the agricultural
commuaity. He said by virtue of its recent joint employment rule DOL reversed 14 years of
regulatory and judicial interpretations that clarified the standard for determination of joint
employment. He called the DOL rule an effort to achieve through regulatory authority a broadened
joint liability rule that circumvents its failure ta enact a strict liability standard as part of the
original MSPA enactment. He said it is now nearly impossible for growers to avoid joint
employment liability if they use FLC's. Mr. Cervantes focused on problems caused by DOL’s
interpretation of what constitutes carpooling. He said the current statute and its interpretations in
this regard make transportation to jobs more difficult for farm workers to provide for themselves
because they virtually require farmers to discourage carpooling. He said H.R. 2038 deals with this
situation by making farm employers exempt from liability when they had no knowledge of
payments among farm workers for transportation and the workers voluntarily eatered into the
carpooling.

Mr. Willlamg, in opposing F.R. 2038, made two key points. One was that there is no evidence that
MSPA is over enforeed by DOL but that, on the contrary, the evidence is clear that DOL's current
enforcement cfforts are totally inadequate given the rampant violations of the Act that can be found
in every area of the country. To support this point, he said from his experience almost all FLC’s
are involved in transporting farm workers to job sites but relatively few have obtained required
authotization from DOL (526 out of 5,101 in the Southeast last year) and that similarly maay
FLC's are involved in providing housing to workers but are not so authorized (oaly 154 housing
authorized in the Southeast last year). He algo said violations of the Act’s recordkeeping
requirements are routine and that in 20 years he cannot recall a single instance where an FLC
provided workers a written disclosure of terms and conditions of employment at the time of
recruitment as required by MSPA. He thinks the rewards of noncompliance with MSPA are
greater than the costs of compliance. He also cited Wage and Hour's decreased sumber of MSPA
investigations (from about 5,000 in 1988 to approximately 2,000 in 1997) as further evidence that
MSPA is not being over enforced by DOL. His other key point was thar contrary to the growers’
arguments, DOL has not expanded the interpretation of the joint employer coneept beyond its
statutory mandate. Instead, he believes it is the Canady bill which would make radical change in
this concept. He said in limiting consideration to the five factors indicative of coatrol as proposed,
the Canady bill would narrow the definition of employment even beyond the master-servant
relationship as described in common law doctrine and provide the narrowest definition of “employ”
in any Federal statute.
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Mr. Williams speat the remainder of his testimoay on discussing the other key provisions of H.R.
2038 and how they will negatively impact farm workers. Some of his points were as follows. He
said tho bill would enlarge the narrow family farm exemption “1o swallow the general rule™ and
allow businesses to obscure whether they are performing farm labor contracting. Addressing the
carpooling pravisions, he said the bill would authorize employers to arrange or order dangerous
transportation but escape all responsibility based on a mere ¢laim that the worker participated ina
“carpool.” He thinks the provision for pre-notification to employers of the purpose of an
investigation would prevent workers from communicating confideatially with investigators about
allegations of criminal or other illegal conduct. He said DOL cannot carty out the law if it’s
denied confideatial access to workers. Commenting on the 10-day grace period, he asscrted that
such a provision would encourage unlawful activity and prevent courts from ruling in cases of
admittedly illegal conduct. He said, moreover, that it would make it profitable for employers to
violats the law if they could avoid the usual damages or civil money penalties, cven in instances
when they are caught, by belatedly “correcting” the problem. Addressing the housing provisions in
H.R. 2038, be said State housing standards often have been inadequate to prevent unsafe and
unsanitary housing, that the bill offers no minimum standards for State law, and the provisions
would promote dangerous housing conditions for the more than 100,000 farm workers who live in
several thousand labor camps around the country. Finally, he commented that MSPA’s vehicle
insurance requirements are needed because States have been unable to promote adequate safety,
especially during interstate transportation of migrant workers. He concluded by stating that the
real world consequences of the Canady bill would be to continue to deny America’s poorest
workers the protections of the laws that Congress has enacted for their protection and beaefit — not
technicalities, but basic rights.

Most of the questions and answers focused on the issue of transportation insurance, Chair
Ballenger said he thought the transportation insurance issue was addressed during the Adams Fruit
debate. Mr, Ceryantes responded that Adams Fruit dealt primarily with wotkers® compensation
rather than transportation insurance. Mr. Williams suggested that a review be conducted of FLC's
not authorized to transport workets. Rep. Miller asked Mr, Ceiventes how his workers get to the
fields and if the transportation of the workers is donc for profit. He responded that they arrive by
their own cars uader their own arrangements.

Employment Standards Administration
Office of Management, Administration and Planning
Division of Legislative and Regulatory Analysis

Prepared by Priscilla Johnson
April 24, 1998 -
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gislation that would address Department of Labor
the Amish constituepcy across the country.

uals of the Amish faith bave received substantial fines for
18 working in their family businesses. The Amish wish to
settings afier completion of Amish school at age 14, and feel

before the Workforee Protections Subcommittee
April 21. At the hearing, Members from both

sidas of the aisle expressed 2 desire to find a way for the Amish youth (ages 14-18) to work under

the supervision of an adult, provided thar they

introduce the attached legislatioa.
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May 30, 15958
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NPR

Waekend Edition

Scott Simon, host:

Amish families in Western and Central Pennsylvania are
protesting the federal government's enforcement of laber
laws that are intended to protect children from werkplace
hazards. The Amish are turning to new businesses, such as
sawmille and woed shops, as thelr available farmland begins
to cdisappear. That means more children on the shop floor.
The Amish contend that their religious and culcural
traditiens hold that children ghould work, but the U.S.
Labor Department takes a different view. NPR‘s Eric
Westerveld (sp) reports.

S-ic Westerveld repozrting:

Amish factorye-it was once an oxymoren. BuUt as traet
housing, strip malls and other development eats up more
and more farmland in Central and Western Pennsvlvania, the
cnce reclusive Amish are increasingly leaving the fields
anéd starting up their own small factories.

This is the sound eof Amish entrepreneurism: a metal
workshop in lancaster County. The Amish don’t use
electricity or many other medern conveniences; they’'re too
worldly, they say. But many of their shops are
surprisingly modern. This faetery, gas-powered engines zun
sophisticated hydraulic tools. There are forklifts with
metal instead of rubber tires., With their horse and
buggies parked outside, men dressed in the traditiocnal
black pants and suspenders put on protective gear over
their &ull-bearded facee to cut, grind and shape metal

pares.

The Amish send their ehildren to one-room Schecls through
the eighth grade only, usually age fourteen. 1In the past,
these kids would then work on the family fazrm until they’'re
able to start their own. But today, nearly half are in
noanfarm jobs. This major transformation is making it
inczeasingly hard for the Amigh to preserve their
lifestyle, and it’s brought unwanted attention from the
U.S. Labor Department. In the last two years, che

For & videacassenarTV) or audio cassertelradlo) of ohis news segment comact your mearest YMS office.
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government has leveled tens of thousands of dollars in
fines against Amish companies for using underage workers.
Sohn Fraser currently heads the laber Deparcment’'s Wage and
Hour Divisien.

John Fraser (Administrator, Wage and Hour Division, U.S.
Department of labor): We are charged under the law wizh
assuring that work experiences for young people are safe
and healthy and don’t undermine their well-being, that
there is no basis in the law for different =reatment of
people based on race or gender or ethnic origin or religion
or cultural background.

Westerveld: But the Amish say letting children work
alongside their father instills core values of hard work,
diligence, cocperation and responeibility, values they say
are central to their faith. The Amish £led here to avoid
religious persecution after breaking from the Mennonites in
the late 17th century. Based on religious doezrine, they
usually stay away from outsiders, the English people, as
they call us. Most refuse to talk on tape. But this Amish
businessman and his son said they felt so strongly abourt
child labor, they agreed to talk with NPR if their last
name and exact location weren’t idencified. Standing near
his wood shop, Samuel says it’s inevitable and vital that
Amish children be allowed to work in the small facrtories.

Samuel [(Amish Businessman): Well, we still see the same
ethic that was instituted by the Bible in the first book of
Mases, that man and wife should work together, have a
family, and working what we call praectical ZamilvY. And of
course, as soon as the children are old encugh, they should
help supper: the family. 2And by working in these shops, of
course, they’ra going to be deing that if there’s not
agriculture jobs available.

Wegtervald: Uader federal law, the Amish are allowed to
let their children work on farms. Some Amish see U.S.
labor laws as part of the problem with modern America.
Samuel says some kids in the outside world gat into trouble
with drugs and violence because theyrre slothful TV
addicts, divorced from ever knowing the value of hard work.

A horse-drawn cart clomps its way down a dirt read outside
Bird-in-Hand, Pennsylvania. Not far from thisz dirt road.
development is booming along Route 30. There are, among
many others, cutlet stores for The Gap and Nikxe, along with
fasc-food chaing and videco stores. As more Amish leave the
fazm and stazt up small businesses, the ehild lzbor issue
will be just cne of many new tensions, says Amish expert
Donald Krabill (sp), author of "From Plows to Profits.®

Donald Krabill (Author, "From Plows to Profics"): 1t does

mean that they will need to struggle with lecal 2zoning
requlations. They will need to struggle with ifederal
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regulations in a variety of different areas much more than
they did in the past. It means that they struggle with the
use of technolog¥ more. This really is a new era and a new
stage for the Amish community as they interact much more
with the larger world.

Westerveld: One part of the larger wozrld many Amish s:till
don’'t interact with is pelitics. But their desire to use
child laboer has prompted many Amish to ask their
congressmen for help. Pennsylvania Republican
Representative Joseph Pitts charges that the lLabor
Department is unfairly singling out his constituents.

Representative Joseph Pitts (Republican, Pennsylvania):
They really don’t want any kind of services from government
and they pay their taxes. They want tc be geed citizens.
It’s just that this threatens their way of life. a
cradition that’s been going on for hundreds of years. They
came here for freedom of religion. I would like to be--
have them be able to practice their religion wirhout undue
governmental interference.

Westerveld: But some Amish, like this eighteen-year-cld
who works in his father’s wood shop making gazebes., admit
that there are far less spiritual reasons for taking on the
Labox Department.

Unidenzified Eighteen-Year-0ld: There needs to be cuc--
cuts in the pricing somewhere and the ¢hildren really help
to do the family way of doing things.

Westerveld: You €an be more competitive if you have kids
helping out in the shops?

Eigshteen-Year-0ld: To an extent, that’'s the main poin:.

Westervald: The Amish have successfully challenged the
government befere: on education, war taxes and even
slow-moving vehizle laws to protect their horse-drawn
buggies. And Amish businesses are already exempt fzom
paying Social Securicy and Workers’ Compensation. So some
non-Amish businesses in Western and Central Pennsylvania
are troubled by the prospective of the Amish getting even
mozre exempiions.

Noah Shetler (sp) was raised Amish, bur left at age
eighteen and is now completely ostracized by his parents
and his thirteen siblings, what’'s known as shunning.
Shetler gtarted his own sawmill. And today., says any more
breaks for cthe amish will put him at a distinet

disadvantage.

Noalh Shetler (Sawmill Owner): I'm not against pecple that
are under the age of eighteen doing some work. But I
den‘t--I just don’t think that the Amish should be allowed
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te have thirteen- and fourteen-year-olds and, you know,
whatever age working in 2 mill and then we don’t.

Westarveld: Meanwhile, Amish like Samuel are hoping they
can work with the Labor Department to hammer out a
nonlegislative compromise to the child labor issue, maybe
allowing some kids on the shep floor deing limited work
away from dangerous teols.

Samuel: If this thing is handled with common sense, this
thing can be worked out real well. But we’re going to all
have to get 8 little bit more careful.

Westerveld: Careful of the buzzing saws and air-powered
neavy tools and careful, too, of the Labsr Department
loeking over their shoulder.

Sris Westerveld, NPR News, lLancaster Counly, Pennsylvania.
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Employment in Sawmills is Dangerous

e Occupational fatalities are mo han five times national average.

In 1956, the “lumber and wood products” industry — which includes sawmills — had an
occupational fatality rate of 25.6 pet 100,000 full-time workers. This is more than five
times the national average for all private industry rate - 5.1 deaths per 100,000 workers.

The occupaﬁonai fatality rate in this industry is higher than in the dangerous construction
(13.9) and trucking and warehousing industries (20.8). In 1996, 203 occupational
fatalities occurred in this industry.

e Occupational injuries gre among the highest in this industry.

In 1996, injuries requiring days away from work were ypore than twice as frequent in the
lumber and wood products industry (at 6.5 per 100 full-time workers) than the rate for all
industries (3.1 per 100 workers).

Also, in 1996, the frequency of all non-fatal injuries was almost twice as high in the
lumber/wood products industry (at 14.2 per 100 full-time workers) as the national average .
for all industries (at 7.4 for every 100 workers).

And the non-fatal injury rate in the lumber and wood praducts industry got worse from
1994 to 1996 — increasing from 13.2 to 14.2 — while the all-industry average was '
improving (down from 8.4 to 7.4 from 1994 to 1996). '

e Employment in sawmnijlls presents a varjety of danpers to workers.

OSHA sees many examples of fatalities and injuries due to a veriety of different dangers in
sawmills: .

employee suffocated by saw dust

employee killed when run aver by a front-end-loader _
employee killed when & conveyor on which he was working was activated
employee crushed under a load which fell from a forklift

employee electrocuted while working with a trim saw

employee suffering amputation of arm while operating a radial saw
employes severely injured by 2 board kicked out of a trimmer saw
employee injured by a log rolling over him

employee injured when caught under a forklift

employee injured when 8 board kicked back from an edger

employes severed finger cleaning debris from a saw
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"o Young workers are especially vulnerable to workplace dangers.
Young workers' inexperience, smaller size, immaturity and lack of training all make
employment in this industry (like other hazardous occupations) even more dangerous for
children, and raise the odds that their employment would rgsult in serious injusy or death.
Even with the child labor protections in current law, NIOSH reports that in 1996:

0 mnearly 210,000 youth between 14 and 18 years of age are injured while working
each year : .

0 70,000 suffer injuries serious encugh to warrant emergency room treatment

0 Approximately 70 young workers die on-the-job each year.
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