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LBM ID: MNB234 SUBJECT: JUSTICE Report on HR4257 A bill lo amend the Fair Labor 
Standards Act of 1938 to permit certain youth to perform certain work with wood products,

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM

If vour response to this request for views is short (o.g., concur/no comment), we prefer that you respond by 
o.mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant.

You '"“y line (you will be connected to voice mail if the analyst docs not

answer): or
(2) sending us a memo or letter

Please Include the LRM number shown above, and the subject shown below.

TO:

FROM:

Melissa N. Benton Phone: 395-7887 Fax: 395-6148 
Office of Management and Budget
Branch-Wide Lino (to reach legislative assistant): 395-7362

__________ _________ (Date)

__________ ___________ (Name)

 ____________________ _______(Agency)

(Telephone)

The following Is the response of our agency to your request for views on the above-captioned subject: 

 Concur

__ No Objection

____ No Comment

See proposed edits on pages__________ ____

Other:____ ___________ ________

FAX RETURN of _ pages, attached to this response sheet
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Department of Justice 

Office of Legislative Affairs

P. 3/1

Office of the Aulabnt Anonqr Oaiwnl muhingioii. ac. veso

The Honorable Arlen Specter 
Chairman
Subcommittee on Labor, Health and Human Services, 

and Education 
United States Senate 
Washington, DC 20510

This letter sets forth the views of the Department of Justice on H.R. 4257, a bill to 
amend the Fair Labor Standards Act of 1938 (“FLSA”) to permit certain minors to 
perform certain work with wood products. We are advised by the Department of Labor 
that consideration is being give to adding this legislation to the Labor/Health and Human 
Services appropriations bill in the Senate. The following discussion concerns the version 
of the bill that Representative Pitts introduced in the House on July 16, 1998. Our views 
necessarily are tentative, because of several factual questions (discussed below) as to 
which we do not have sufficient infoimation. Based on the information available to us at 
this rime, however, H.R. 4257 as drafted would, at the very least, raise serious concerns 
under the Establishment Clause of the First Amendment to the Constitution.

H.R. 4257 would amend the FLSA’s provisions on child labor to permit the 
employment of certain minors “inside or outside places of business where machinery is 
used to process wood products.’* H.R. 4257, § 1 (proposing 29 U.S.C. § 213(c)(6)(A)). 
The FLSA prohibits minors imder 16 years of age from working in manufacturing, 
including sawmill operations. Sfig 29 U.S.C. § 212(a) (prohibiting shipment and delivery 
of goods produced in establishment employing “any oppressive child labor practice”); i4 
§ 203 (defining “oppressive child labor”). In addition, as permitted by the FLSA, §e£ id, 
the Secretary of Labor has by order designated occupations in logging and sawmill 
operations as “hazardous occupations” and has prohibited the employment of persons 
under 18 years of age in such operations. 29 C.F.R. § 570.54 (Hazardous Occupations 
Order No. 4). H.R. 4257 provides that it shall not be considered an oppressive child 
labor practice to employ in a sawmill operation an individual who is between the ages of 
14 and 18 and who “is a member of a religious sect or division thereof whose established 
teachings do not permit formal education beyond the eighth grade.”
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It is a "principle at the heart of ihe Establishment Clause" that the govemmeiil 
"should not prefer . . . religion to iiicligion.'' Board ofEduc. of Kirvaa Joel Viilflgf; 
School Dist. V. Grumet. 512 U S. 687, 703 (1994); see also Wisconsin v Voder. 406 U.S. 
205,220-21 (1972) (noting that “an exception from a general obligation of citizenship on 
religious grounds may run afoul of the Establishment Claurie"). Thus, as a general rule 
the government may not exempt religious adherents from obligations by which 
nonadherents must abide; instead, exemptions from otherwise generally applicable 
prohibitions must he drawn on a religioo.'neutral basis in order to pass Auusier under the 
Establishment Clause. Sec, e.g,. Texas Monthly, Inc, v. Bullock. 489 U.S. 1 (1989); 
Kirvas Jtx;l. 312 U.S. at 703-05.‘

The exemption in H.R. 4257 would permit children in certain religious sects or 
divisions to be employed in places of business where other children may not be 
employed. This preference for religion over “iireligion" would violate the Establishment 
Clause, unless it could be defended as a permissible accommodation of religious exercise. 
A Btatutoiy exception exolusivoly for icligioii may be 8 permissible accommodation 
where, intg alifl. the exceptiOT has the purpose and effect of "alleviat(ing] .signTficant 
governmental interference with the ability of religious organizations to define and carry 
out their religious mifisions,*’ Corporation of the Presiding Bishop nf the Church oF Jesus 
PirisLof Latter-Day Saints v. Amos 483 U.i 327,335, 339 (1987X or of otherwise 

removing "a significant state-imposed deteirent to the free exercise of religion," Texas 
Itothlx, 489 U.S. at 15 (plurality opinion); see also Kiivas Jool. 512 U.S, at 703 (uoliiig 
that the Constitution allows the State to accommodate religious needs by alleviating 
fififisial burdens" ou religious belief and practice) (emphasis added)

It is not apparent, based on the limited facts of which we arc aware, how H.R.
4257 would satisfy this part of the icsl for permissible accommodations. As we 
understand it, the Anush religion forbids or strongly discourages formal education beyond 
the eighth grade. Accordi^ly, the Supreme Court has held that states must, in certain 
circumstances, permit Amish children to be cxcuiicd from compulsory educational 
requirements for older teenagers. Wisconsin v. Yoder, jupra. This accommodation, as we

' In Tga^anthlY. example, the Coun invalidaicd a sales-tax exempiion provided excluslvoly to relirious

Con»ralion of p!,>cMjT^p

?'T*®' P^ovjde wch benefiu^o
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understand it, alleviates what otherwise would be a govemmentally imposed burden on 
the exercise of the Amish religion. We are noi aware of any congressional finding or 
understanding that the Amish religion also requires or strongly encourages its minors to 
work ill sawmills. It may be that the Amish religion encourages or requiies that children 
work alongside other members of the community, in order to instill in the children certain 
work ethics and values of self-reliance that are an important part of an Amish education.^ 
And it also may be the case tliat many adults in Amish communities work in sawmills. 
But, unless it is the case that the FI.SA prohibition on employing children in sawmills 
significantly burdens the religious exercise of those within the community, or 
significantly interferes with the ability of the Amish “to define and cany out ihcir 
religious missions,” An^os. 483 U.S. at 335—as opposed to simply imposing an economic 
burden on the Amish community—the exemption would not appear to satisfy the 
requirement of the accommodation doctrine that the preference for religion olleviaic h 
significant government-imposed burden on religious mission or exercise. Federal law 
docs not, of course, wholly prevent the Amish from instructing their children in 
vocational pursuits—it merely prohibit children fr om working in a discrete number of 
dangerous environments. Whether this imposes a burden on religion, and if so, whether 
and under what circumstances that burden is “significant” or “special,” will depend upon 
factual circumstances that we ate in no position to evaluate.

Moreover, assuming that the FLSA child-labor prohibition does impose a 
significant burden on religious exercise in some cases, any statutory exemption should be 
crafted in a manner that is directly related to the alleviation of that bui den. As presently 
drafted, the exemption from the FLSA in H.R. 4257 would be iriggercd by a minor’s 
connection to a religious sect or division with cenain prohibitions on fonnal education: 
the exemption would not in any way reflect whetlier or not the FLSA’s child labor 
prohibitions would, in any particular case, impose any burden on religious exercise oi ihc 
community’s religious mission where a minor already has been exempted from certain of 
a slate’s compulsory education requirements.

Because we lack sufficient infonnation, we are unable to conclude with any 
owtointy whether die cliild labor laws relating to sawmills significantly burden Amish 
religious exercise. Even if such laws do impose such « .significant burden, however H R
4257 would raise two other potential Establishment Clause problems. First, the
exemptiOT would be triggered not by aa individual’s religious belief or exercise, but by 
an individual’s membership in a certain religious sect or division. The Rstahlishment 
Clause prohibits the govei7iment-~except upon an extraordinary showing — from 
favoring certain religious sects, or fovoring religious belief lliat comports with that of 
established religious sects. UlMi.yJiiftl5.nifi, 456 U.S. 228 (1982); Kirvas Joel 512

Ihat bcUcvelJihwlISStrSln^[by mcS'ri’ofthe

1. -r rt ^ «»%J»
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U.S. at 706-07 (“whatever the limits of permissible legislative accommodations may be,.
. . it is clear that neutrality as among religions must be hoaoied"), see also Fj’gyjifl v 
Illinoia Department of E^lovment Security. 489 U.S. 829, 834 (1989) (“Undoubtedly, 
membership in an organized religious denomination, especially one with a specific tenet 
forbidding members to work on Sunday, would simplify the problem of identifying 
sincerely held religious beliefs, but we reject the notion that to claim the protection of the 
IVee Exercise Clause, one must be responding to the commands of a particular religious 
organization.”). It may that all or most of the minors who would satisfy the proposed 
exemption do belong to particular religious sects or divisions. But the Constitution does 
not pennit the government to make such afflllatlon a condition of receiving preferential 
treatment: the exemption, if it is to pass constitutional muster, must nt the vciy least be 
extended to cover other persons who can make a sincere claim that their religious 
exercise is significantly burdened by the child labor law ul issue but who do not belong to 
designated or defmed religious sects or divisions. See, e.g.. Wilson v. NLRB. 920 F 2d 
1282 (9th Cir. 1990), ccrt_denied. 505 U.S. 1218 (1992); Davis v. State 451 A.2d 107, 
112-14 (Md. 1982); Dalli v. Board of Educ,. 267N.E.2d 219, 223 (Ma>s, 1971).

Second, even if the exemption would lift a significant or "special" goveniment- 
imposed burden on religion, extending .such an exemption only to religious adherents 
might nevertheless raise Establishment Clause concerns if it "burdens nonbeneficiarics 
markedly.” Isyas MPuUriy, 489 U.S. at 15 (plurality opinion); see also Estate of 
Thornton Y. Cftldof. Inc.. 472 U.S. 703. 709-10 (1985) (invalidating religious preference 
that did not lift government-imposed burden and that imposed “significant” and 
“siihstMtial” burdens on nonbeneficiarics). Wc do not have sufficient information to 
determine whether the proposed exemption would be intended to alleviate a significant 
burden on the ability of the Amish “to define and cany out their religious missions,” 
Aidm, 483 T f .S. at 335, or to alleviate a significant bmdeu on the religious exercise of 
i^ish minors, or both. Assuming, however, that Congress’s intent is to alleviate a 
significant burden on the Amish religious communities’ ability to “defme and carry out 
their religious missions., then any significant threat of harm to the liealUi of minors that 
results from the exemption might raise serious constitutional questions.*

* For related diacutiion In the comevt of Fra E.xcreise claims, see Prhia v, ^K«:Bchiic<>ttc 321 U S 158 1 fifi

J “ Ute public safety. ^CC, order, or welfare has been demonflr«ied or may^be 
Pi^^ly ). « 234 (rectnphasij:*ng that record strongly indicates that accommodating the
idl^ous objaUons of the AmJsh by forgoing one, or at most two. addiUonal years of compnlsoiy eduction >H11 
iLTvl?* ” ^”*34 CTo be sure, ihe power of a parent even

r-!tni2!5l “ I! ^ “ limltaiion under Prkai if ii appear, that pJl^ntai deciaio>a
U»e chUd’), W994HSI1i. 867 F 2d at 199 (in addition to

interest in P'o^ng childrens hcalih, we may not Ignore tl« interest of comparing employers who comply 
wkK the ictevan. labor laws and reel the nc«l to be fra from contpeiiiion with employees who do not comply?
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Thank you for the opportunity to present our views on this matter. If we may be 
of additional assistance, we trust that you will not hesitate to call tipon us. T he Office of 
Management and Budget has advised dial there is no objection from the Standpoint of the 
Administration’s program to the presentation of this report.

Sincerely,

L. Anthony Sutin
Acting Assistant Attorney General

cc: The Honorable Tom Harkin 
Ranking Minority Membci
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Hie Honorable F. Qoodling
Clwinnan
Committee on Education and the Woik&ice 
U.S. Ho\i» of Rsprcscniiicivea 
Washington, D.C. 20515

Dear Clbairman Goodling; ,•
,1

1 uudcratand Thai ibe commltzee on Education the Workforce will soon consider HJL 4257,
^cb would allow ceitam youths as young as 14 years of age to work in industries that process 
wood products (iacluding sawmills) if they aie members of a religious sect whose tMehingg do 
not permit formal edusodon beyond the etgbUi grade. Since his pledge in tbe 1998 State of the 
Union Address, President Clinton has expanded tbs United States* offbifs to eradicate the most 
abusive forms of child Idbc^ around the world, calling upon foreign nations to join us in the fight 
While w are sensitive to the cultural and rriigious tradition.^ nf the Amish and similar American 
communities, we believe the benet^ of tacilhahag those traditions must be balanced against our 

loQgstahdiog concern for the safity and wtl&ie of children. The Dqaaitment of Labor looks 
forward rjo working with ^ Conimfttee to see how we can protect children's health and saftty
while allowing Amish children, no longer in school, to work in their communitiei 

* ‘

The bill is''intended to address the concerns of Amish families whose faith prescribes that 
■ children complin Their forma! education at age 14 nnd work alongside ulhcr members of their 
community. As ferjn land becomes .scaTce, working alongside dieir fiunilics increasing!) 
means working in nion-fisnn occiq:^tioiK including lumber and wood processing.

Under the Fair Labor Standards Act, minors under the age of 16 arc prohlbitEd fmm working in 
manufacturing operations, includiiig sawmills. In addition, the Act gives the Secretary of Labor 
the authority tn prohibit the employment of minors under 18 year s of age in occupations or 
industries found zmd declared by the Secretary of Labor to be particularly hasardoua or 
detrimeatai lu Ujeir WBll-being, Hazardous Occupations Ordia- No. 4 (HO 4) specifically 
prohibits youth under the age of 18 from woitiag iu sawmill operations and the logging ixidustry. 
Hazardous OcoipatioDS Order No. 5 (HO 5) specifically prohibits such youth from operating 
power-driven wood-working maeWnes.

Injury data collected over several decades consistently show thal the lumber and wood products 
industry is particularly hazardous work for adults, let alone children. The 1996 occupalimal 
fatality rate of 25.6 work-related deaths per 100,000 workers was more than five times the 
national overage “all private industry'’ rare of 5.1 per 100,000 workers and had actually increased 
over the 1995 rate. The frequency of all non-fatal im'urxes was ahnost twice as high in the 
lumber and wood products industry (14.2 per 100 full-time workers) as the national average for

f .5
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indostrifis (7.4 for every 100 worto). Evea for those.warkeis do not opezate power- 
sawi^ present significant occiqiational risks. The end

op^ or assist in the operation ofpoww-driven woodworking machines The DeTwtfmeL of
IS concerned that These conditions would not adequately protect the chiltwT^fy 

^^woold sffl leave at 4sk fiom

Second, the KUiWwus to be dnrftea more broadly than io raed pun»ae,.a5 it ij Sit liihSi to woritplaooa Amishli^
^ogade oto memte of their community, but instead provides exemptions fern the child 
hdjOT la^ for these ehddrau to work In any wotl?ilace. -nurd, we are coocemed that tins 
proposal coSd lead to requests to open tq> other hazardous workplaces to child Sbor for selea 
eommunioes md see no clear soveming principle to Jelennine when to accede to such requests.

to 4' ** "*«>’ of'•■esc chfldren aod sandliviiy
to ^ traiuem of tiie Amish. WehqpewecanwoiktogetiiBrtofindareasonabSway to

°®r Management and Budget advises that there is no objection
to me pie^uon of tittS report fom the stanc^mt of the Administration's program

!'

Sincerely,

t

t
*X TOTPL P.03
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET

Route Slip
------------------------------------------ 1
To: See Distribution Below Take necessary action []

Approval or signature []

Comment []

Prepare reply []

Discuss with me []

For your information [X]

See remarks below
1

[X]

From: Melissa Btfiton Date: July 22,1998

Remarks: To follow is the final signed version of the Labor letter on H.R. 4257 (the Amish
FLSA child labor exemption bill). The Education and the Workforce Committee 
is scheduled to mark up the bill at 11:00 a.m. today

To: Barbara Chow 
Barry White 
Larry Matlack 
Debra Bond 
Sarah Rosen 
Lisa Brown 
William Marshall 
Julie Fernandes 
Broderick Johnson 
Kate Donovan 
Maureen Shea 
Karen Tramontane

cc; Janet Forsgren

/A
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Record Type: Record

To:

cc:

See the distribution list at the bottom of this message

Subject: URGENT-REVISED LABOR Report on HR4257 A bill to amend the Fair Labor Standards Act of 1938 
to permit certain youth to perform certain work with wood products.

Forwarded by Melissa N. Benton/OMB/EOP on 07/21/98 03:28 PM
Total Pages:
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Washington, D.C. 20503-0001

Tuesday, July 21, 1998

LEGISLATIVE REFERRAL MEMORANDUM

Legislative Liaison Officer - See Distribution below

Janet R. Forsgren (for) Assistant Director for Legislative Reference 
Melissa N. Benton
PHONE: (202)395-7887 FAX: (202)395-6148
REVISED LABOR Report on HR4257 A bill to amend the Fair Labor 
Standards Act of 1938 to permit certain youth to perform certain work with 
wood products.

5 p.m. Tuesday, July 21, 1998

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above 
subject before advising on its relationship to the program of the President. Please advise us if this 
item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title 
XIII of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS:
DISTRIBUTION LIST

AGENCIES:
61-JUSTICE - L. Anthony Sutin - (202) 514-2141 

EOP:
Barbara Chow 
Sandra Yamin 
Barry White 
Larry R. Matlack 
Debra J. Bond



Sarah Rosen 
William P. Marshall 
Lisa M. Brown 
Julie A. Fernandes 
Maureen T. Shea 
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Robert G. Damus 
Karen Tramontane 
James C. Murr 
Janet R. Forsgren



LRM ID: MNB208 SUBJECT: REVISED LABOR Report on HR4257 A bill to amend the Fair 
Labor Standards Act of 1938 to permit certain youth to perform certain work with wood products.

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM

If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond by 
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant.

You may also respond by:
(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not 

answer); or
(2) sending us a memo or letter

Please include the LRM number shown above, and the subject shown below.

TO:

FROM:

Melissa N. Benton Phone; 395-7887 Fax: 395-6148 
Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-7362

(Date)

(Name)

(Agency)

(Telephone)

The following is the response of our agency to your request for views on the above-captioned subject: 

 Concur

_____ No Objection

No Comment

See proposed edits on pages 

_____ Other:

FAX RETURN ofpages, attached to this response sheet
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The Honorable William F. Goodling 
Chairman
Committee on Education and the Workforce 
U.S. House of Representatives 
Washington, D.C. 20515

Dear Chairman Goodling:

I undemand that the Committee on Education and the Workforce will soon consider H.R. 
4257, /which would allow certain youths as young as 14 years of age to work in industries that 
process wood products (including sawmills) if they are members of a religious sect whose 
teachi^s do not permit formal education beyond the eight grade. The Department has serious 
concS^s about the bill as drafted. We look forward to an opportunity to consider, with the 
Committee, how we might best achieve the objective of accommodating the goals of the ^ 

^^C-^Amish, consistent with a need to protect children’s safety and health.

The bill is designed to address the concerns of Amish families whose faith prescribes that 
children complete their formal education at age 14 and work alongside other members of their 
community. As fara^nd becomes scarcer, working alongside their families increasingly 
means working_but^Tnon-farm occupations, including lumber and wood processing,t©-which 

the Amisbstre turning-to support their familieo and sustain-their communities.

—ernrently; tender the Fair Labor Standards ActVs-child Inhnr prnvisinn-iit^min^ under the age 

of 16 are prohibited from working in manufacturing operations, including sawmills. In 
addition, the Act gives the Secretary of Labor the authority to prohibit the employment of 
minors under 18 years of age in occupations or industries found and declared by the Secretary 
of Labor to be particularly hazardous or detrimental to their well-being. Hazardous 
Occupations Order No. 4 (HO 4) specifically prohibits youth under the age of 18 from 
working in sawmill operations and the logging industry. Hazardous Occupations Order No. 5 
(HO 5) specifically prohibits such youth from operating power-driven wood-working 
machines.

Injury data collected over several decades consistently show that the lumber and wood product 
industry is particularly hazardous work for adults, let alone children. The 1996 occupational 
fatality rate of 25.6 work-related deaths per 100,000 workers was more than five times the 
national average “all private industry” rate of 5.1 per 100,000 workers and had actually 
increased over the 1995 rate. The frequency of all non-fatal injuries was almost twice as high 
in the lumber and wood products industry (14.2 per 100 full-time workers) as the national 
average for all industries (7.4 for every 100 workers). Even for those workers who do not 
operate power-driven equipment, sawmills present significant occupational risks. The



Occupational and Safety Administration has documented examples of workers who were 
crushed by falling loads, run over by front-end loaders, and injured from rolling logs.

l^se dangers are^^acerbated for yoifth. Their limited ei^perience in any^orkplace^^t alone 
a hi^hW hazardous ohsMack of training^&nd immaturity ma^them significhqtly more pKme 
to errorHqJudgement. Jutjgement errors ahdUheir smaller size'^rease the oods that chil^n 
will experienfce^erious injurjh^t^ven death in thev^rkplace. ^

For these reasons, the Department of Labor is concerned about a broad exemption from child 
labor laws for children in workplaces where machinery is used to process wood products, even 
though the bill would require the presence of a supervisory adult and prohibit the young 
workers from operating or assisting in the operation of power-driven woodworking machines. 
Adult presence in the workplace will not be able to protect children from the split-second 
mistake that could cost them a hand, finger, or worse. Precencs in the workplace cvon at a- ^

mnrhinrry nt frr.m Hnhr;.^phnlfing

g .noise-,■ and vibration. While we are sensitive to the important cultural and
religious traditions of the Amish and similar American communities, we should balance that 
sensitivity against our concern for the safety and welfare of children, and insure that there is no 
less hazardous way of ^ciUtating^die^culti^^ that the Amish seek to preserve.

In addition, we have a number of specific concerns with the language of the bill. First, we 
have been advised that the Department of Justice has serious concerns about the 
constitutionality of the proposed legislation as drafted. Second, the bill as drafted is not 
limited to workplaces in which the Amish children work alongside other members of their 
community, but instead provides exemptions from the child labor laws for these children to 
work in any workplace. Third, we are concerned that this legislation would be followed by 
requests to open up other hazardous workplaces to children.

The Office of Management and Budget advises that there is no objection to the presentation of 
this report from the standpoint of the Administration.

Sincerely,

Kathryn O. Higgins
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July 21, 1998

The Honorable William F. Goodling 
Chairman
Committee on Education and the Workforce 
U.S. House of Representatives 
Washington, DC 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R. 4257, 
which would allow certain youths as young as 14 years of age to work in industries that process 
woods products (including sawmills) if they are members of a religious sect whose teachings do 
not permit formal education beyond the eighth grade. I am writing to provide you with the views 
of the Department of Labor on this legislation.

The bill is designed to address the concerns of ilms whose faith prescribes that
Vf* , Q 1 llW Ulll lO UW/Ol^liWU lU auUiV.'OD tllV yji. rviiv/ow xuxkxi ^yx Vk^wxxL/vi? vxxtxtchildren complete their formal education at age 14 and^^^vork alongside other members of their 

^ community. (Workmg~along side their-families, the Amish believe, theiiHsliildieii leaiii values^ 
/ -hard work, dittgcncc, cooperation, and responsibility values important to their faith\ As fam

a
t)f

Eaithlj As farm
land becomes scarcer, working along side their families increasingly means working,'Tiot on 
farms, but in non-farm occupations, including lumber and wood products, to which the Amish 

) are turning to support their families and sustain their communities.

^ JCurrentljs Ijinder the Fair Standards Act’s child labor provisions, minors under the age of 16 are
^^^^rohibited from working in manufacturing operations, including sawmills. In addition, the Act 

gives the Secretary of Labor the authority to prohibit the employment of minors under 18 years 
of age in occupations or industries found and declared by the Secretary of Labor to be 
particularly hazardous or detrimental to their health and well-being. Hazardous Order No. 4 
(HO 4) specifically prohibits youth under the age of 18 from working in sawmill operations and 
the logging industry. Hazardous Occupations Order No. 5 (H05) specifically prohibits such 
youth from operating power-driven wood-working machines.

Injury data collected over several decades consistently show that the lumber and wood product 
industry is particularly hazardous work for adults, let alone children. The 1996 occupational 
fatality rate of 25.6 work-related deaths per 100,000 workers was more than five times the 
national average “all private industry” rate of 5.1 per 100,000 workers and, had actually 
increased over the 1995 rate. The frequency of all non-fatal injuries was almost twice as high in 
the lumber and wood products industry (14.2 per 100 full-time workers) as the national average 
for all industries (7.4 for every 100 workers). Even for those workers who do not operate power- 

/ driven equipment, sawmills present significant occupational risks. The Occupational and Safety 
Administration has documented examples of workers who were suffooatcd-by saw duot; crushed 
by falling loads; run^ver ny iront-end loaders and injured from rolling logs.

O'
[/



These dangers are exaccerbated for youth. Their limited experience in any workplace, let alone a 
highly harzardous one, lack of training, and immaturity make them significantly more prone to 
errors in judgement. Judgement errors and their smaller si^ increase the odds that children will 
experience serious injury or even death in the workplace.

For these reasons, the DepartmcnroTLaboTisc^cerned about a broad exemption from child \^cj> .Lj 

labor laws for chjldr6niriworkplaces where machinery is used to process wood products^i^tog

2 iif® {At

le wort
as-«i-adult visor is-present and-the^oung^wo 
nperntinn cn pow^-^h1v*'Tl w^^'»^^^n^ViTlg mnf».hiTin^(^d'nlf'presense
be able t^rotect children from the split second mistake that could cost them a hand or a finger 
or womeOirresense in the ^^'orkpi^'^p p^en fit a distanrf' fr<^m pntn r.hilrlrpin

not

£rr.m fh^ng pVinVinp nivHiiFt, Hnnfrntng nnir.e. and vibrationWhile
•accomodate-theyi^ortant cultural and religious traditions pf the^Amjsh and ^ othor Xmefi^ ujC urTrl-
communities, w^^ietild- must balance that obj ective againstouTconcOTTforthelafet^ ' l^cuut 
wel!^e"of^l3^ and insure that there is no, less hazardous way of facilitating the cultural 

values that the Amish seek to preserve.
[^cTVtOVCv . .

■ Tn gHHitinn v^e have a number of specific concerns with the language of the bill. F^,^ave been i>d:X~
advised that the Department of Justice has serious concerns about the constitutionality of the K«o
proposed legislation as drafted.(^ecpifd, the bill asjfrafted is nopifnited to woitoJa6es in w^ch
Amish work alongside other membto of their cpriununity, bufinstead providps^emption^or ^ ^
the child labor laws for these ^l^l^en to wo^m any wmj^riac^ g x ^

We would look forward to an opportunity to consider, with the Committee, how we might best 
achieve the objective of accomodating the goals of the Amish, consistent with a need to protect 
their children’s safety and health.

The Office of Management and Budget advises that there is no objection to the presentation of 
this report from the standpoint of the Administration.

Sincerely,

Kathryn O. Higgins
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The Honorable William F. Goodling 
Chairman
Committee on Education and the Workforce 
U.S. House of Representatives 
Washington, D.C. 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R. 4257 
which would allow certain youths as young as 14 years of age to work in industries that process 
wood products (including sawmills) depending on their particular religious affiliation. I am 
writing to provide you with the views of the Department of Labor on this legislation.

Under the Fair Labor Standards Act’s child labor provisions, minors under the age of 16 are 
prohibited from working in manufacturing operations, including sawmills. Hazardous 
Occupations Order No. 4 (HO 4) specifically prohibits youth under the age of 18 from working 
in sawmill operations and the logging industry. Hazardous Occupations Order No. 5 (HO 5) 
specifically prohibits such youth from operating power-driven wood-working machines.' The 
proposed legislation will provide an exception from those child labor restrictions for boys and 
girls between the ages of 14 and 18 who are members of any religious sect or division that 
precludes formal education beyond the eighth grade. Under this bill, children would be allowed 
to work anywhere inside a sawmill or other woodworking establishment if an adult supervisor is 
present as long as the young workers do not personally operate or assist in the operation of 
power-driven woodworking machines.

The Department of Labor opposes H.R. 4257 because it would allow young children to work in 
hazardous woodworking and sawmilling occupations and because it would create special rules 
for members of certain religious persuasions. The lumber and wood products industry, which 
includes sawmills, is extremely dangerous. The 1996 occupational fatality rate of 25.6 work- 
related deaths per 100,000 workers was more than five times the national average “all private 
industry” rate of 5.1 per 100,000 workers and, had actually increased over the 1995 rate. The 
frequency of all non-fatal injuries was almost twice as high in the lumber and wood products 
industry (14.2 per 100 full-time workers) as the national average for all industries (7.4 for every 
100 workers). Even for those workers who do not operate power-driven equipment, sawmills 
present significant occupational risks. The Occupational and Safety Administration has

’ HO 4 and HO 5 stem from the Department of Labor’s statutory charge to prohibit the employment of
minors under 18 years of age in occupations or industries found and declared by the Secretary of Labor to be 
particularly hazardous or detrimental to their health and well-being. Injury data collected over several decades 
consistently show that sawmills are particularly hazardous workplaces for adults, let alone children.



documented examples of workers who were suffocated by saw dust; crushed by falling loads; run 
over by front-end loaders and injured from rolling logs.

The Department also objects to special treatment under the child labor laws for members of 
designated religious orders because it provides unfair competitive advantages for some 
employers. Unlike other employers, employers of the same religious community as the excepted 
youths (including family-owned or religious-affiliated businesses) would be in a better position 
to avail themselves of a ready supply of teenage workers who need only be paid at the youth 
subminimum wage of $4.25 for their first 90 days of employment. Similarly, employers located 
in geographic areas that have large populations of youth in the designated religious sect - and 
therefore an available labor pool - would also enjoy an unfair competitive advantage over their 
competitors in other parts of the county. Young members of qualifying religious sects would 
themselves have a hiring advantage over other workers and could displace entry-level adults 
who, unlike the youths, must be compensated at the full minimum wage.

The Secretary of Labor is charged with protecting the safety and health of working children 
without regard to their religious beliefs, ethnic origin, or cultural heritage. The Department 
believes that work experience can be beneficial for young people, but the work must be safe.
This proposed legislation would allow inexperienced children to be employed in work 
environments that are recognized as some of the most dangerous in America. We have been 
advised, as well, that the Department of Justice has serious concerns about the constitutionality 
of the proposed legislation as drafted. If the legislation passes, we would urge the President to 
veto it.

The Office of Management and Budget advises that there is no objection to the presentation of 
this report from the standpoint of the Administration.

Sincerely,

iS
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Kathryn O. Higgins
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The Honorable William F. Goodling 
Chairman
Committee on Education and the Workforce 
U.S. House of Representatives 
Washington, D.C. 20515

Dear Chairman Goodling:

I understand that the Committee on Education and the Workforce will soon consider H.R. 4257 
which would allow certain youths as young as 14 years of age to work in industries that process 
wood products (including sawmills) depending on their particular religious affiliation. I am 
writing to provide you with the views of the Department of Labor on this legislation.

Under the Fair Labor Standards Act’s child labor provisions, minors under the age of 16 are 
prohibited from working in manufacturing operations, including sawmills. Hazardous 
Occupations Order No. 4 (HO 4) specifically prohibits youth under the age of 18 from working 
in sawmill operations and the logging industry. Hazardous Occupations Order No. 5 (HO 5) 
specifically prohibits such youth from operating power-driven wood-working machines.’ The 
proposed legislation will provide an exception from those child labor restrictions for boys and 
girls between the ages of 14 and 18 who are members of any religious sect or division that 
precludes formal education beyond the eighth grade. Under this bill, children would be allowed 
to work anywhere inside a sawmill or other woodworking establishment if an adult supervisor is 
present as long as the young workers do not personally operate or assist in the operation of 
power-driven woodworking machines.

The Department of Labor opposes H.R. 4257 because it would allow young children to work in 
hazardous woodworking and sawmilling occupations and because it would create special rules 
for members of certain religious persuasions. The lumber and wood products industry, which 
includes sawmills, is extremely dangerous. The 1996 occupational fatality rate of 25.6 work- 
related deaths per 100,000 workers was more than five times the national average “all private 
industry” rate of 5.1 per 100,000 workers and, had actually increased over the 1995 rate. The 
frequency of all non-fatal injuries was almost twice as high in the lumber and wood products 
industry (14.2 per 100 full-time workers) as the national average for all industries (7.4 for every 
100 workers). Even for those workers who do not operate power-driven equipment, sawmills 
present significant occupational rfeks. The Occupational and Safety Administration has

‘ HO 4 and HO 5 stem from the Department of Labor’s statutory charge to prohibit the employment of
minors under 18 years of age in occupations or industries found and declared by the Secretary of Labor to be 
particularly hazardous or detrimental to their health and well-being. Injury dau collected over several decades 
consistently show that sawmills are particularly hazardous workplaces for adults, let alone children.
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documented examples of workers who were suffocated by saw dust; crushed by falling loads; run 
over by front-end loaders and injured from rolling logs.

The Department also objects to special treatment under the child labor laws for members of 
designated religious orders because it provides unfair competitive advantages for some 
employers. Unlike other employers, employers of the same religious community as the excepted 
youths (including family-owned or religious-affiliated businesses) would be in a better position 
to avail themselves of a ready supply of teenage workers who need only be paid at the youth 
subminimum wage of $4.25 for their first 90 days of employment. Similarly, employers located 
in geographic areas that have large populations of youth in the designated religious sect - and 
therefore an available labor pool - would also enjoy an unfair competitive advantage over their 
competitors in other parts of the county. Young members of qualifying religious sects would 
themselves have a hiring advantage over other workers and could displace entry-level adults 
who, unlike the youths, must be compensated at the full minimum wage.

The Secretary of Labor is charged with protecting the safety and health of working children 
without regard to tlieir religious beliefs, ethnic origin, or cultural heritage. The Department 
believes that work experience can be beneficial for young people, but the work must be safe.
This proposed legislation would allow inexperienced children to be employed in work 
environments that are recognized as some of the most dangerous in America. We have been 
advised, as well, that the Department of Justice has serious concerns about the constitutionality 
of the proposed legislation as drafted. If the legislation passes, we would urge the President to 
veto it.

The Office of Management and Budget advises that there is no objection to the presentation of 
this report from the standpoint of the Administration.

Sincerely,

Kathryn O. Higgins
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106TH CONGRESS 
2D SBSSIOM H.R.

IN THE HOUSE OF RBFRBSBNTATIVES

jwra introduced *. foUocnng bid, -Web unin referred to the Cenunittee

A BILL
To amend the Fair Labor Standards Act of 1938 to permit 

certain youth to perform cerUm work with wood products.

1 Bt it cruioitd hy the Senoie and Hm«e of Repramta-
2 tives ofthn Unitod Stales of America in Conprees ossemhled.

3 SECTION 1- EXEMPTION.
4 Section 13(c) of the Fair Labor Standards Act of
5 1938 (29 fJ.S-C. 213(c)) is amended by adding at the end

6 the following:
7 “(6)CA) Subject to subparagraph (B), in the adnurns-
8 tration and enforcement of the child labor provisions of

June 2S. ■'99® <5;01 p.m.J

oeo/900® iC:0T 86/02/i0



FAM5\PnTS\PITTS.039 H.L.C.

1 this Act, it shall not be considered oppressive child labor

2 for an individual who—

3 “(i) is under the age of 18 and over the age of

4 14, and
5- " ^ *^(iiT^is a member of a religious sect or division

6 thereof whose established teachings do not permit

7 formal education beyond the eighth grade,

^ X 8 to be employed inside or outside places of business where

^ 9 machinery.is used to process wood products.

10 “(B) The employment of an individual under sub-

11 paragraph (A) shall be permitted
12 “(i) if there is an adult present in a supervisory

13 capacity; and
J4, »(jl) if the individual does not operate or assist

15 ^ in the operation of power-driven woodworking ma-

16 chines.”.

Jwfle 0S, 1890 (5:01 p.m.)

OCO/iOO® O 8C:0T fi6/0S/i0



U.S. DEPARTMENT OP LABOR

9ECRETARY OP L-ABOR 
WASHINGTON, P.C.

JUL 1998

The Honorable Arlen Specter 
United States Senate 
Washington, D.C. 20510-^025

Dear Senator Specter:

This is in anther reference to your letter on behelf of Amish
seeking specW accommodation by way of relief tom certam Federal reatncuons on child lab .
AS indicated in my previous letter, the Department of Labor was cmmmng specific proposals 
regarding the eidsting prohibitions on 16- and 17-year-old youths working m sawmills.

This issue arose as a result of a child labor compliance initiative conducted in weaem Pemsylvama 
in 1996 and early 1997 which targeted several industties where hazardous condifions are known to 
eaist. Including sawmills. Serious oWld Isbor violations invoMng very young -
ease as voune as 13 years of age - were documenled and employers were assessed child labor CTvil Tn^ ill employ^ immediately came into compliant witti the child la^r proVtsto^
and b dl but one case, the penalties have been paid and our files have been administratively closed.

The lumber and woods products industiy, which includes sawinUls, connriues to be a
a,-|----- - The indnsitv-s occupational fanlltv rate of 25.6 work-relalpi deattisps,nn non cork Jb 1996liianSSil^sU times thenafionalav^e^1 privateIndtisn; rM 

0fTTperr60:600wotkets,andinneasedoverl995. TTie industry’soccupational injury ra'= >s 
also quite high, (please see enclosed fact sheet in this regard).

We have carefiilly examined the two specific proposals made during our July meeting with House 
Members and representatives of the Old Order Amish - which included site visits to operating 
sawmills - and have concluded that we cannot make -the requested accommodations.

One proposal was to allow 16- and 17.year-olds to work in the sawmill
remained at least 150 feet away from the sawmill equipment. Our review identified the following 

very serious practical problems with diis proposal;

. This role would be difficult to enforce. It would be difficult, if not impossible, to substnntiate 

whether or how often any distance rule was obser/ed

Working for America’s workforce

OCO/800® SC^OT 86/02/i0



• It would be difficult for employers to comply because the teens would likely be called upon or 
seek to help with work closer to the equipment putting them in danger of injury, either by the 

equipment or by projectiles fiom the equipment

• Even 150 feet away, minors would still be exposed to other dangers in a mill, such as 

excessively loud noise and airborne sawdust

. Further this proposal is not likely to be feasible. The sawmills visited by our staff, which were 
representative of the industry, had such compact operations that any workers who must stay 150 
feet away from the sawinill equipment would be outside of the building. The sawmill 
equipment is massive and takes up a lot of space. Any remaining space is used to store pallets 
and other materials. Virtually the only permitted work for the minors would involve clean-up 
work or stacking or loading that is not done by machines. It is not practical that young workers 
would be employed to clean only the area that is at least 150 feet away from the sawmill 
equipment.

The second proposal we examined would allow 16- and 17-year-olds to work in a physically
separate part of a sawinill building. We identified the following practical concerns with this
proposal:

• This is also not likely to be feasible. Based on our visit to the sawmills, there are no apparent 
operations that could take place in a separate walled-off room within a sawmill. Logs first enter 
a machine that removes the bark (either in the yard or in the sawmill building). The logs are 
then transported by conveyor through a scries of saws to be cut into boards. The boards are 
then graded and are either processed into high-grade lumber used for furniture manufacturmg or 
low-grade lumber used for pallets. In either case, the wood is further processed in the mill and 
then bundled or stacked, usually by machine, and transported for storage or shipment, usually 

by forklifts.

• Even in a physically separate part of a sawmill building, minors may still be exposed to some 
danger. The existing Hazardous Occupations Order was explicitly based not just on hazards 
from the equipment, but on hazards Inherent in the sawmill operations, such as falling lumber,
noise and vibration.

• As Secretary of Labor, I am required by law to protect the safety and health of working 
children. This charge extends to the children of our nation without regard to their religious 
beliefs ethnic origin, or cultural heritage. For all the above reasons, I have concluded that it

OCO/6000 8C:0T 86/02/10



would be inconeietmt with the purpose of the Hszsrdom “
their health and well-being to allow youth - including Amish youth - to bo employed in

sawmills in any circumstances.

Nonetheless, the Department of Ubor fully shares your constituents’ beUefth^such work 
experience can be beneficial for young people, but .uch expen^ce also must 
again state our repeated offer to the Amish community to provide rompUance edition m 
outreach so that the community’s employers more fiilly understand^ appiucia 
compliance obligations, and we can help them identify the many safe, legal employment 
opportunities available to their youth.

Sincerely,

Alexis M. Herman

Enclosure

' Like all of the existing 17 noBagricultural hazardous occupations orders, HO 4 steins
Labor’s statutory charge to prohibit the employment of minois under 18 years of age m occu^tions or md^tries 

b/dw S«r«»y of Ubo, » bo p«d«l«ly o, d^eowl w “"■
boioi. loiwy dou colloowd over soveal dooados ooMiotontly show ihsi sawsnills luo poroootoly hwarioos 

workpifiofis for adults, let alone children.
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U.S. Department of Labor

FEB 6 1998

Employment Standards Administration 
Wage and Hour Dlvlalon 
Washington, D,C. 20210

MEMORANDUM FOR THE

FROM:

Y SECRETARY

JOHN B- FRASER 
Actlag Administrator

THROUGH:

SUBJECT:

BERNARD E. ANDERSON 
Assistant Secretary for 
Employment Standards

Request by Four Congressman on Behalf of the Old Order 
Amish for Special Relief fi*om Certain Child Labor Provisions

ISSUE

Congressman Peterson (R-PA), along with Congressmen Souder (R-IN), Pitts (R-PA), 
and English (R-PA), on behalf of the Old Order Amish Steering Committee of Kinzers, 
Pa., asked that we consider two possible accommodations that would pennit Amish 
children to work in sawmills, employment prohibited for those under 18 years of age by 
the child labor regulations under the Fair Labor Standards Act (FLSA). ^

BACKGROUND
The FLSA prohibits minors under 16 years of age from working in manufacturing, 
including sawmills. Hazardous Occupations Order No. 4 (HO 4) prohibits youth under 
1S years of age from working in sawmill operations and the logging industry. HO 4 was 
issued because of the historically high rate of fatalities experienced in these industries—a 
rate that is still four times greater than the national average (1995 data). HO 4 contains a 
very limited exception which permits 16- and 17-year»olds to perform such tasks as 
cleaning up the yard and working in offices and repair and maintenance shops that are not 
in the sawmill building.

A 1996 FLSA enforcement initiative by our Pittsburgh district office found many child 
labor violations in area sawmiUs. Children as young as 13 were found working illegaUy 
in 8 of the investigations. Three of the establishments found in violation were Amish- 
owned and many of the others employed Amish youngsters. Child labor civil money 
penalties were assessed and several of the cases (including all three Amish-owned mills) 
were appealed and are awaiting hearing before an ALJ.

Working for America's Workforce
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We met with the Old Order Amish SteerinE Committee on May 20,1997, at a meeting 
hosted by Congressman Pitts and attended by staff of several other Congressional offices. 
The Amish leaders noted that their children, with the permission of State education 
systems, leave school and enter the workforce at the age of M. They believe meaningfid 
work is critical to the development of their youth, especially when many may be 
considering leaving the community for the "modem world." The Amish leaders contend 
that, as family farms no longer provide sufficient jobs for their youth, they must seek 
employment in the non-faim sector. Working in sawmills and fUmiture manufacturing, 
they feel, would allow their youth to acquire skiUs and contribute to family incomes 
without compromising their religious beliefs.

At a second meeting in July, Congressman Peterson requested that we consider two 
possible accommodations for the Amish—that their children be permitted to work in 
sawmill buildings;

(1) as long as they remain some distance (Congressman Peteison suggested at least 150 
feet away) from the power-driven equipment; or

(2) if they work in an area segregated from the sawmill equipment by a physical 
partition.

Wage and Hour spent a considerable amount of time examining the feasibility of these 
options, including sending staff to Pennsylvania for on-site visits to working sawmills. 
Wage and Hour and SOL have been discussing these options, in particulai- whether we 
can make an accommodation and, if so, how we could make such an accommodation. 
The two methods under discussion for making any accommodation, if appropriate, 
involve (1) a novel legal interpretation of the regulations, or (2) a special enforcement 
policy. There are issues that arise from this second question that also need to be 
discussed.

The four Congressmen and Senator Alien Specter (R-PA) have written the Secretary 
urging special consideration of this issue. TTie appropriations report for our 1998 budget 
contained a statement urging the Department to resolve, by the end of 1997, all 
outstanding child labor issues relating to the Amish community. With the upcoming 
budget hearings, we would like to resolve this issue before the hearings.

INTERESTED PARTIES

The National Consumers League has written Congressman Porter (R-IL) of the House 
Appropriations Committee challenging the requested accommodations.
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Attached is oiir analysis of the proposals offered by Congressman I’etcrson.

RRCOMMENDATIONS

To be discussed.

Attachments
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L Should 16- and 17>ycar*olds be allowed to work in the sawmill building at least 
150 feet away from the sawmill equipment?

Pros:
(1) Accommodation addresses the concerns raised by Congressman Peterson and 

the other Members.

(2) If young workers actually stay away from the sawmill equipment, they are 
probably in little danger of being injured by the equipment or the material 
thrown off of the equipment

Cons:
(1) Difficult to enforce. It would be difficult, if not impossible, to substantiate 

whether or how often any distance rule was broken.

C2) Difficult for employers to comply because the teens would, likely be called 
upon or seek to help with work closer to the equipment putting them in danger 
of injury, either by the equipment or by projectiles near the equipment.

(3) Even 150 feet away, minors would still be exposed to other dangers in the 
room, such as noise and airborne sawdust.

(4) Unlikely to be feasible. The sawmills visited by Wage and Hour and SOL 
staff, which were representative of the industry, had such compact operations 
that any workers who must stay 150 feet away from the sawmill equipment 
would probably be outside of the building. The sawmill equipment is massive 
and takes up a lot of space. Any remaining space is used to store pallets and 
other materials, that are normally transported by forklifts (operation of which 
is prohibited under another Hazardous Order). Virtually, the only permitted 
work for the minors would involve clean-up work or stacking or loading that 
is not done by machines. It is not practical that they would be employed to 
only clean the area that is 150 feet away from the sawmill equipment.

n. Should 16- and 17-year-olds be allowed to work in a physically separated part of 
a sawmill building?

Pros:

(1) Accommodates the concerns raised by the other Members and the Old Order 
Amish.

(2) Children would be less likely to encounter the extent of dangers associated 
with the sawmill equipment and environment (e.g., noise and airborne 
sawdust) in a separate room with a separate entrance.
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(3) It would be somewhat easier to determine whether minors actually stayed in a 
separate room to perform their work than to determine how far away from the 
sawmill equipment they worked.

(4) Employers could more easily comply with this option because the minors 
would be in another room with limited access to the operations in the sawmill 
area. If employers choose to establish this separate area, they would have to 
redesign their work operations to provide specific activities for the minors to 

perfonTL

Cons:

(1) Unlikely to be feasible. Based on our visit to the sawmills there arc no 
apparent operations that could take place in a separate room within the 
sawmill. The logs first enter a machine that removes the bark (either in the 
yard or in the sawmill building). They are then transported by conveyor 
through a series of saws to be cut into boards. The boards are then graded and 
are either processed into high-grade lumber used for fumittire manufacturing 
or low-gr^e lumber used for pallets. In either case, the wood is further 

processed in the mill and then bundled or stacked by machine and transported 
for storage or shipment by forklifts.

(2) Minors may still be exposed to some danger. The Hazardous Order was 
explicitly based not just on hazards from the equipment, but on hazards 
inherent in the operations, such as falling lumber, noise and vibration.
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Employment in Sawmills is Dangerous

• Occupational fatalities are more than four times the nationa! averayft.

In 1995, the “lumber and wood products" industry - which includes sawmills - had an 
occupational fatality rate of 22 deaths per 100,000 worlfers. Tliia is more than four 
times the national average all private industry rate of 5.1 deaths per 100,000 workers.

The occupational fatality rate In this industry is higher than in the dangerous 
construction (14.7) and trucking and warehousing industries (19.9). In 1995, 182 
occupational fatalities occumsd in this industry.

• Occupational tnluries are nmnny tHa highert in thijg

In 1994, injuries requiring days away from work were almost twice as frequent in the 
lumber and wood products industry (at 5.3 per 100 full-time workers) as the rate for all 
industries (2,8 per lOO workers).

Also, in 1995, the frequency of all non-fatal injuries was almost twice as high in the 
lumber/wood products industry (at 14.2 for every 100 full-time workers) as the naticTnal 
average for ail industries (at 8.1 for every 100 workers)

The flon-fatal injury rate in lumber/wood products industry was exceeded only by the 
primary metal industry (ai 14.9) and the fabricated metal products industry (at 14.5).

And the non-fatal injury rate in the lumber/wood products industry got worse from 
1994 to 1995 - increasing from 13.2 to 14.2 - while the all-industry average has been 
getting better (down from 8.4 to 8.1 from 1994 to 1995).

• Employment in sawmiTTs presents a variety of dangers to workers.

OSHA sees many examples of fatalities and injuries due to a variety of different 
dangers in sawmills:

=» employee suffocated by saw dust
=> employee killed when run over by a front-end loader
=> employee killed when a conveyor on which he was working was activated
=> employee crushed under a load which fell from a forklift
=» employee electrocuted while working with trim saw
^ employee suffering amputation of arm while operating a radial saw
==> employee severely injured by a board kicked out of a trimmer saw
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employee injured filling off a loader 
^ employee injured by a log rolling over him.
=» employee ixyured when caught under a forklift 
=> employee injured when a board lacked back from an edger 

employee severed finger cleaning debris from a saw

• YniTTig workers are espcrinllv viilngrghle to wor]^nlin«»

Youths’ inexperience, smaller size, immatarity and lack of training all 
employmMt in this industry (like other haardous occupations) even more dangerous 
for childreQ, and raise the odds that their employment would result..in serious injury or 
death.

Even with the child labor protections in current law, NIOSH reports that in 1996:

0 nearly 210,000 youth between 14 and 18 years of age are injured while 
working each year

0 70,000 suffer injuries serious enough to warrant emergency room treatment 

0 Approximately 70 young workers die on-the-job each year.
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUTT

r'
Robert B. Reich, Secretary of 
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Shiloh True Dght Church of 
Christ, d/b/a Shiloh Vocational 
Training Program; James Romme 
Purser; Gary Leon York,

DefendantS‘AppeU(ints.

No. 95-2765

Appeal from the United States District Court 
for the Western District of North Carolina, at Charlotte. 

Robert D. Potter, Senior District Judge. 
(CA-92-444-3-P)

Argued; April I, 1996

Decided: May 7, 1996

Before WILKINSON, Chief Judge, and WILKINS and LUTTIG.
Circuit Judges.

Affinncd by unpublished per curiam opinion.

COUNSEL

ARGUED: David Carl Cordcs. .Mien A. Bailey, B>^EY. PATTER­
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Reich v. Shox>h tkuB Liaar Qrirch

lina, for Appellants. Anne Payne Fugen, UNITED STATES 
DEPARTMENT OF LABOR, WasWngton, D.C, for Appellee. ON 
BRIEF: Thomas S. Williamson, Jr., Solicitor, Gail V. Coleman, Dep­
uty Associate Solicitor, William J. Stone, Counsel for Appellate Liti­
gation, UNITED STATES DEPARTMENT OF LABOR, 
Washington, D.C., for Appellee.

Unpublished opinions arc not blndihg precedent In this circuit See 
Local Rule 36(c).

OPINION

PER CURIAM:

Appellant Shiloh True Light Church, of Christ’s membefs hold a 
religious belief that their children should receive meaningful voca- 

.llonal training. This belief is effecmaied through the Shiloh Voca­
tional Training Program (SVTP). The Issue in this case is whether 
SVTP participants under the age of sixteen are ’'employees” entitled 
to the protections of the Fair Labor Standards Act The Qutch argues 
that those children are not employees, and that at any rate, application 
of the FLSA would violate both ^e 2^ Exercise Qause and Depan- 
ment of Labor administrative policy.

The district court entered partial summary judgment against the 
Church, rcjccthig its frce exercise and administrative defenses. Then, 
following a two-day bench trial, the court concluded that the under- 
slxtecn participants In the SVTP qualified as employees under the 
FLSA. Rndlng no error, wc afritm the Judgment of the distria court.

I.

Church youth perform a variety of construction projects through 
the SVTP, and cusiomcis pay the Church for the work. We have 
upheld application of the FLSA to rhe SVTP once before. Brock v. 
Wendell's Woodwork, Inc., 867 F.2d 196 (4th Cir. 1989). After the
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Rbch V. SWLOM True Ctni«^

iiial in WeiukU's Woodyfork, ihc Ghuich reorganl2fid the ^giam.^ 
priiKipalrnddiflcation the age^q^ould no
longer receive a_wag* fnr ihgh-iKfiriL-The SVTP also dui^d to scg- 
TMatfi Lis work crews by age, biii has since discontinued that pncti«
— Oiildren under and over 16 n'6w work together in combined work 
crews, performing largely the same tasks.

The SVTP's projects formerly consisted mostly of subcont^i 
work ai construciion sites. Representauve projects include instiling 
a rtrcplace, consinicting a csrpoit, adding a room, laying a fo^Uon 
under a garage, and building concrtic reulncr walls. ^cci22Q>-P'c
proeramJl^al5'3-ie£0Jn-theJwsliic8ajJLJi>J^ 
hnu'^ST—Ihe S>niJniUtJ5jieuLJiQmes-betweettJ!J90-aiid_lS93. 
rwidren under 16_paitisicateJa,alL85PfiCl$.of newjiomc consoucUon. 
mrludine inryi^ng building the foundation, mixing mortar, layjng 
bricks, and Installing drYwall,

The SVTP charges labor costs, material costs, other general 
expenses and also an adminlscraiive fee and an interest fee for Its new 
home consmicuon. The labor charge does not include the work of 
chUdren under the age of 16, in furtherance of the poUcy barring pay­
ment of wages to under 16 participants. But wliUe children under 16 
do not receive a wage, iliey have not bctai completely free of financi:u 
inducement They have reeved lump sura payments in the past with 
the amount depending on the child’s degree of experience and 
achievement in the program - the Church chai«tcra^ th«e awarfs 
as "gifts," The under 16 participants also cam imaginary raises on 
top of "imaginary" wages as a mechanism for determining their actual 
wage upon turning 16.

The Department of Labor filed suit against the SV fP on December 
3. 1992, contending that the program violates FLSA provi^ons g^ 
eming child labor, minimum wage, and recotd-kccpmg. nie 
iniUally admitted that all of th« children were employees subject to 
the FLSA, but then adopted a position that the children undCT 16 wt^ 
not employees under the Act. U also challenged applicaUon of the 
FLSA on free exercise grounds,. Finally, it asserted defenses based on 
the Department of Labor’s nn-cnlorcemeni policy with respect to 
some vocartnnal programs and the Dvpaiuncm’s failure to promulgate
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Rac« V. Shojoh T^ue Light Giurch

regulations under 29 U.S.C §214(<1) exempting certain student 
employment

On February 24. 199S, the distria coun entered partial 
judgment In favor of the Department The court rejected the SVTP s 
free exercise defense, finding it Indistinguishable from the free exer­
cise claim denied in Wendell’s Woodwork^ 867 F.2d at 196. The court 
also rejected the SVTP’s adnvinistraiive defenses. In the court s viev, 
though, trial was necessary to exatnine whether the under 16 children 
were employees under the FLSA.

The distria court held a bench trial to answer that question on May 
15 and 16, 1995. Based on the evidence presented at trial and on the 
154 findings of fact set forth in its opinion, the court determined that 
SVTP participants under 16 were employees subject to the protections 
of the FLSA. As a resulL the court concluded, the Church Itad vio­
lated the Aa’s child labor, minimum wage, and record-keeping 
requirements with respect to those employees. This appeal followed.

n.
The SVTP contends that the district courx etted In concluding that 

the children under 16 are employees under the Acl We do not agree. 
The distria court's niling was based on extensive factual findings 
developed with the benefit of a two-day bench iriaL findings that wc 
nuist not lightly second-guess on appeal

The FLSA defines art "employee" as "any individual employed by 
an employer," 29 U.S.C, § 203(e)(1). and "employ" as "to suffer or 
permit to work," 29 U.S.C. § 203(g). In some circumstances, tramees 
are not considered employees. See WdlUng v. Foniana I'ermlnai Co., 
TlQ U.S. 14JS (19471. In tfus circuit, "the general test used to deter- 
minr if an etnolovee Ts entiUed to the protecuons of tHe_Aa^_ 
whether the employee or the employer is the pninary benenclaty ^ 
ihelrainecs’ lator." McLaughlin v. Ensley, 877 F.2d 1207, 1209 (4th 
r;r loaoi! The inouirv is bv nature a fact-lntensivc one. See id. at
1209-10.

The SVTP agrees that the "primary beneficiary" test should govern 
this case, but disputes the district court’s application of iL In our
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view, however, the district court’s concimlon that the Church Ls the 
primary beneflcUiiV of ihe under 16 labor findr^DPort In the factual 
rcc^ The Church admits that children over 16 are employecs.anderjrd. The Criurch admits that chuoren over lo are empioYecs.unoer 

Acl apd thus presumably that it is the primary benendary of their 
3r. But the ch Ifin^n ifi pertnrm eA.«;en>^^|i|lv tlie same USks

■rstlnp that they, ido. are employees:
the__
labor,______
as ttipjf nM<»r giiggrsimg qiat mcv. um. ai,&
AiTSVTP instructor, Richard Allen testified that children under 
16 and children over 16 often do precisely the sanie work, and that 
age is not deierminadve of die work assigned.

Although the under 16 hanirinants may not receive wa£e compen- 
satidnTthfi have received substantial lump sum awards SJhe. pas.Uas 
hi^ « fnnv While the Church evidemJv has discontinued these 
payments, the record suggas that It has contmued to ways to 
oompensaua the children without running ^oul of the FLSA^-MotSr 
oyer. nntWthe age of 16 still receive "imaeinary^ raises that
directly translate into a. higher rate of pay upon turning jjS. And the 
SVtp expert wt^ testlli^b to the non-tinancial'S^eAis of the pro­
gram was viewed by the district court as lacking credibility. Given all 
of this, we cannot question the district court’s finding "as a fact that 
the ... church policy to not pay the minors under 16 is an attempt to 
label them students lUther than employees."

Thej^qujLalgo jonclud^diat thc_Chun:h benefits greatly from the 
work\aL^hlldxea.undct_I6. In the past, although the under 16 labor 
was not charged, the SVTP Informed customers dm they could make 
a "donation" in an amount approximating the value of the work; such 
a donation normally was mile, While the donation practice has been 
discontinued, the Church still gains sig^fi^t ^in^lal benej^from
1^3, the^SVTP finished 97 constniaion projects and IS complete 

houses with the help of children under the age of 16, producing sub­
stantial financial returns. Three of the houses, for instance, were sold 
for $134,000, $124,750, and $213,456. By using cltildren under 16 to 
complete these Droiects.JhftjMctj:p.urlJDaiiiid,Jhe-5>a^^ 
the"bcnent_of.expcricacedJabpi.aiJhouUnaimngjnjL«l5UaJStae^ 
"Clearly,” the court concluded, "ihc program has been convened into 
a commercial enterprise competing with other contractors."

In short, substantial evidence in the record supports the district 
couttTc^on^cluslon that the Uimch was the primary beneficiary of the

ii’.v ■

7.-;rV
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under 16 lEbor* anri that *e chlMicn under 16 are thus employees 
eTiGtkd to the protections of the FLSA.

The SVTP also contests the disttlct coun’8 <^hnn nf-
exercise claim. According to appcU^t, the district court failed to rec- 
ognizi Ulat ffila was a "hybrid’* claim involving both ftcc weiuse 
rights and other fundamental rights. See Employment Division v. 
Smith, 494 U.S. 872, 882 (1990). The court, however, plainly under­
stood that U was dealing with a hybrid claim, and also that after the 
Religious Freedom Restoration Act, 42 UJS-C §2000bb et seq, 
hybrid claims and "pure" free exercise claims both must be analyzed 
under the compelling interest lat.

In the rtTnimstances of this case, the district court’s application of 
the ~C6mpelUng interest test was appropriate. ^ the district ojurt 
noted, the free exercise defense Is essentially indistinaitshable in tele 
vauTTrespects from fhat presented bv the SVTP (and rejected by this 

^ATTrr) WnnH^vn^k. 867 F.2d at 196. The SVTP has pres­
ented no new i^ldpnee that would warrant revisiting our conclusion 
in that rncf We do not fiuegesL however, that efameh-mn vocational 
nmsrams fl« inevitably Bubfcct to the FLSA, or that they will always 
fall~QuLside the oiotection of the 1^ Exercise gause^stead, w 
conclusion here, as was our analysis In WendelVs WooeMork, is based 
otTthe particular facts nncl on the characterisUcs ol Uie program at
issue.

IV.

Finally, the SVTP challenges the dlstrirt court’s rejection of Its 
administraxive defense. The SVTP’s adminlstraiivc arBument is based 
In part on 29 U.S.C, § 214(d), which states:

The Secretary may by regulation or order provide that sec­
tions 206 and 207 of this tide shaU not apply with respect 
to the employment by any clcmentaiy or secondary school 
of its students if such employment constitutes, as deter­
mined under regulations prescribed by the Secremry. an
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U.S.C §259. such good faith reliance should preclude applicaUon of 

the Act*
The no-cnforcemeni policy, however, docs not apply to the SVTP. 

The Dolicv is only ImpUcated if the '’employrnent is in compUance 
I^th^pplLble Ichild labor] provisions." As 
.Xed.'^die SVTP has violated child labor la^ by 
under eighteen to operate hazardous machinery, see 29 CRR. 
§§ 570,52. 570J8. 570.65, and 
Sffuction during hours prohibited by federal 
§§ 570.33(b). 570.33(0(4). 570.35. ^e geMrally 29 U.S.C § 203(1). 
As a result, the SVTP’s administrauve defense must fad.

V.

For the foregoing reasons, the judgment of the district coun is 

hereby
AFFIRMED.

'29 U.S.C § 259 states in relevant pare 
tNIo emolowr stall be subjeci to my lability « pimishmeM for Lr on stLL of tta fsilunt of tta enpl°y/, ”

or ini^reiailon. of the (Wage and Hour Division of the Depart­
ment of Laborl-
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standards alt (fl-SA; Al-^U n.X^ AUJO, iok. i^uvrrwTJ-. I 
agricultural worker protection act (MSPA) clarification act

April 21,1998

republicans PRESENT; Ballengcr (NC). Subcommittee Chair, Souder (IN); Peieraon (PA); 
Goodlins (PA), Full Committee Chair

democrats PRESENT: Owens (NY); Miller (CA); Martinez (CA)

Panel I witnesses discussed the Effect of the FLSA on Amish Families. Tliey included 
Representative Joseph R. Pitts (R-, PA); and Amish community representatives Mr. William 
Burkholder, Ccntrcviile, PA and Mr. Christ Blank, iCinzer, PA.

Panel II witnesses focused on H.R. 2038, the MSPA CUriHcation Act They included 
Representative Charles Canady (R-, FL), sponsor of H.R. 2038; Mr. Guy Donaldson, President of 
the Pennsylvania Farm Bureau, Camp Hill, PA; Mr. Robert Williams, Director, Migrant 
Farmworker Justice Project. Florida Legal Services, Inc; Mr. Walter Kalm. Director, Labor 
Relations, Florida Fruit and Vegetable Association, Orlando, FL; and Mr. Dino Cervantes, 
Proprietor, Cervantes Enterprises, Las Cruces, New Mexico.

Ren. Pitts began by Stating that recent actions by the Department of Labor (DOL) have threatened 
the lifestyle of the Amish community. He explained that the Amish wish to have their youth work 
in vocational settings after completion of school, which is equal to the eight grade, but 
unfortunately Amish-owned businesses - particularly sawmills - have recently received costly 
tines from the DOL for violation of the child labor laws (employment of youth under the age of 18 
in hazardous occupations). Rett Piflg noted that anampts to find an administrative solution to this 
issue have taken place over the last eighteen months with DOL, and on two occasions Members of 
Congress and representatives from DOL and the Amish community met to seek a solution. He also 
referenced language included in the FY 98 Labor/HHS Appropriations Aa urging DOL to 
continue its negotiations to come to a compromise on the issue. Rtf.P.i.t^ offered for the 
Subcommittee hearing record correspondence between Congressional members and DOL on the 
issue and said two letters from DOL, the most recent on April 20, ^ that current legislative 
language prohibits DOL from coming to a solution on the Amish situation. He asked tiiat the 
Subcommittee record reflect his concern for a more timely response from DOL on the issue, noting 
that he finds it unacceptable that DOL took three and four months to respond to a simple request 
from Members of Congress. He thinks DOL has a responsibility to evaluate the Amish in light of 
their unique situation since they complete their formal schooling after the 8 grade and pledged his 
commitment to work with the Subcommittee to find a solution to see that Amish youth can again 
work in supervised situations. He concluded with the following questions; Is it more dangerous to 
work in a sawmill than to have a Federal bureaucrat destroy the ability of a Chnstian community 
to teach their children in a way that is culturally appropriate? Is the DOL and its “child labor 
advtxatea” protecting children or a political agenda with this type of regulatory acUon?

Mr Burkholder testified about the adverse impact the well intended child labor laws arc having on 
the Amish community. Ho explained that despite living in a t^olcpcalthe Am.sh have 
limited themselves to occupations that leave time for their faith in God and for their farnihes 
occupations that reinforce self-reliance within the Amish community as well as the work ethic.
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Those occupations are farming, carpentry, wood and metal shops. «w mills, harness making and 
furniture making. Mr. Burkholder acknowledged thar child labor laws were made and needed to 
correct abuses in the past, but emphasized the Amish pursue the same goal regarding the safety of 
their children. To support his position in seeking relief from child labor laws. Mr-.R^kfaPlder cited 
the 1971 Supreme Court decision in Yoder v. Board o/Educarton which recognized the intent and 
purpose of the Amish to educate their cluldreo in their own schools. He said graduates from Amish 
schools are eager to prove themselves to be hard workers and that despite rising land costs, 
property taxes, income taxes, school taxes, start up costs for businesses, buildings, equipment and 
machinery, the Amish young people overcome many obstacles to start off on their own in the 

Amish community.

Mr Blank also spoke of the Infringement of child labor laws on the Amish and Mennoiute 
community and asked that those in authority find a reasonable solution to the current problem. He 
explained that it is important in the Amish community that the young be trained by "learning by 
doing.” He also commented that it is because of the high costs of dwindling farm land, that more 
and more of their families are forced to start small businesses such as woodwoiidng shops, welding 
shops, sawmills, and pallet shops. But ho said under current regulations no one under age 18 can 
work in a sawmill, a'situation sawmill owners were unaware of until the DOL investigators showed 
up. He contended the owners received no warning before they were fined by DOL and even though 
they indicated they would comply. Mr. Blank also pointed out that the Amish recognize that 
historically child labor laws have been more lenient on farm labor but for many reasons beyond 
their control Amish you* are forced to learn other trades. He concluded by caUIng it coincidental 
that there seems to be a lot of govammental Interest in finding ways to better prepare today fl youth 
to enter the workforce, while at the same time Amish are being fined for pursuing a system which 
has been proven successful in preparing their youth for adulthood and to be respectful, self- 
supporting citizens.

During the question and answer segment. Chair BaJlenger questioned the panel about the efforts to 
work with DOL to find a solution. Ren. Pitts reiterated that efforts to work with DOL were 
unsuccessful. He noted that a proposal to permit youth age 16-17 to work in sawmills but to 
remain at least 150 feet away from equipment was dismissed by DOL because the youth would still 
be subjected to dust and noise. RetLJgiSS suggested a new statute or regulations be adopted to 

resolve the issue.

Reo. Owens asked whether the use of power tools by the Amish contradicted their reflisal to use 
electrical equipment for personal use and whether it is unfair to Amish competitors to exempt them 
from labor standards laws. Mr Blank responded that they arc only asking for an understanding of 
their way of life. r™. Souder commented that DOL’s response to the issue wades the 
fundamental question of how to operate in our society without impacting religious beliefs.

Reo. Martinez asked whether information exists on the rate of accidents in the Amish cortun^ity 
as a result of handling hazardous equipment and ehose this opportunity to note that he handled 
dangerous equipment as a youth and it resulted in no harm. He said there is a tendency sometimes 
to be overly protective. Mr. Burkholder responded that there had been one fatality but did not 
specify when or in what job. Ren. Peterson specifically noted that he is not hopeful for a resoluaon 
after receiving the Department’s latest response. He too was disappointed with the slowness of 
DOL’s response Ren Miller inquired about whether all of the youth work m family-owned 
businesses. Mr Blank responded that he hoped the children would work under the parent or 

someone standing in the place of the parent.
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Rm. Goodling commented that “famUy" in an Amish community means the entire community. He 
also expressed strong concern about DOL s invasion into the lifestyle of the Amish community 
while not being able to address a more serious problem with garment industry sweatshops. He 
urged Che Department to use “common sense” when spot checking and issuing fines. Refi, 
noodling also referenced an editorial which labeled him anti-labor because he complained about 
serious problems in the sweatshops.

On the MSPA panel, all but Mr, Williams were supportive of H.R. 2038, the MSPA Clarification 
Act. This bill, among other things, changes the MSPA &mily farm exemption; excludes from the 
definition of farm labor contractor farm workers who voluntarily enter into carpooling 
arrangements; requires DOL to meet with the former before and after a MSPA inspection to 
discuss the purpose and results of the inspection; allows formers a 10-day grace period in which to 
correct MSPA violations before DOL can levy a fine or a private lawsuit can be brought; excludes 
from MSPA regulation any form worker housing regulated and approved by a Federal or State 
agency; modifies “joint employment" under MSPA; and removes the Federal slandard for fenn 
worker vehicle insurance and provides that vehicles will be insured to applicable State standards 
for employer transportation of employees.

Representative Caoadv discussed the challenges faced by America’s forming community as the 
world’s economy changes and said that given these pressures, formers should not have to contend 
with government agencies that overetep regulatory boundaries set by Congress He said no one 
denies the need for reasonable migrant worker protections but that current Federal policies are 
placing an unfair burden upon the employer, citing the DOL interpretation of the joint employer 
rule as an example. He claimed the joint employer rule is written so broadly that virtually any 
grower can be classified as a joint employer for liability purposes. He added that this action, 
combined with overlapping housing regulations. DOL initiatives to classify year-round employees 
as seasonal workers, onerous Federal iranspottation insurance requirements and other policies have 
contributed to an adversarial relationship between growers and the government. His bill, he said, 

to ease this situation oy making a number of conecdons to MSPA. He emphasized that these 
changes do not weaken or do away with the basic protections afforded by MSPA to migrant 
workers but or\Iy seek to return the original intent of Congress to MSPA.

Mr. Donaldson, speaking in support of H.R. 2038, made the following, among other points. He 
said regulators and courts have over the years distorted Congress’ intent with regard to MSPA and 
the intent of the Canady bill is to restore MSPA and its implementing regulations to the intent of 
the original drafters. He described soma of the important changes made by the bill and how they 
would improve application of the MSPA to agriculture. He said, for example, that the 10-day 
grace period provision parallels the lO-day grace period Congress allowed employers in the 1996 
immigration reform act for correction of paperwork errors associated with 1-9 forms and that it is 
obvious that education, enforcement and an allowance for correction when problems ^e 
encountered will result in better compliance with the law, He also emphasized that this 10-<foy 
grace period is not unlimited in scope and that fenners will just get “one bite at the apple He Mid 
the clarification of the family fexm exemption will prevent situations where fenners have 
exemption because they turned to the State Job Service to recruit workers or becauw they hired 
workers who leaned of available jobs through word-of-mouth reftrwee among workers 
themselves He believes the exemption of housing from MSPA requirements if it is already 
regulated by another State or Federal regulation eliminates unneeded double regulatiOT. He also 
said MSPA should recognize that permanent, year-round employees arc fundamentally different
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from migrant and seasonal vwritere and should not be treattd on the same basis as MSPA<overed 
employees, adding that H.R. 2038 accomplishes this. Addressing the joint employer issue, he 
contended that DOL changed the ground rules so that they can find a joint employment relationship 
between the FLC and fWr in virtuaUy every ease. He thinks farmers should have the ability to 
do what au businesses do to meet their temporary labor needs during high demand peno^ ^ turn 
to outside contractors to handle paperwork and compliance burdens so the former doon t have to 
spend the time and undertake the expense. He said H.B. 2038 seeks to correct the jomt employer 
situation by specifying in MSPA the standard used by the FLSA. Commenting on the bill s 
carpooling provisions Mr Donaldson said there is no reason to bold a former responsible for 
transportation of form’ workers which he does not provide or direct that they use. He also thinte 
that since virtually all forms of casualty insurance are regulated at the State level, insurance for 
transportation of form workers should be too.

Rnfh Messrs. Kates and Cervantes also focused on what they view as positive elements of H.R.
2038 Mr. Kates said the joint employer provision is extremely important because of the 
unwarranted DOL expansion of the concept of joint employment within the agricultural 
community. He said by virtue of its recent joint employment rule DOL reverecd 14 years of 
regulatory and judicial interpretations that clarified the standard for detonninaUon of joint 
employment. He called the DOL role an effort to achieve through regulatory authority a broadened 
joint liability rule that circumvents its foilure to enact a strict liability standard as part of the 
original MSPA enactment. Ho said it is now nearly Impossible for growers to avoid joint ^ 
employment liability if they use FLC’s. fejr, .C^antB focused on problems caused by DOL s 
interpretation of what constitutes arpooling. He said the current statute and Its Interpretations m 
this regard make transportation to jobs more difficult for form workera to provide for themselves 
because they virtually require formers to discourage caipooling. He said H.R. 2038 dcah with this 
situarioft by making form employers exempt from liability when they had no knowledge of 
payments among fom workers for transportation and the workers voluntarily entered into the
caipooling.
Mr Williams, in opposing K.R. 2038, made two key points. One was that there is no evidence that 
MSPA is over enforced by DOL but that, on the contrary, the evidence is clear that DOL’s current 
enforcement efforts are totally inadequate given the rampant violations of foe Act that can be found 
in every area of the country. To support this point, he said from his cxpenence almost ail s 
are involved in transporting form workers to job sites but relatively few have obtained required 
authorization from DOL (526 out of 5,101 in foe Southeast last year) and that similarly many 
FLC’s are involved in providing housing to workers but are not so authorized (only 154 housing 
authorized in foe Southeast last year). He also said violations of foe Act’s recordkeeping 
requirements arc routine and that in 20 years he cannot recall a single instance where an FLC 
provided worker? a written disclosure of tenns and conditions of employment at foe ^ 
recroitment as required by MSPA. He thinks foe rewards of noncotnpliance with MSPA 
greater than foe costs of compliance. He also cited Wage and Hour s decreas^^mber of MSPA 
investigations (from about 5,000 in 1988 to approximately 2,000 in 1997) as forther ^dence that 
MSPA is not being over enforced by DOL. His other key point was ^ contrary t^e powers 
arguments. DOL has not expanded foe interpretation of the joint employer concept bejmnd its 
^tory mandate. Instead, he believes it is the Canady bill which would mate radic^ change m 
this concept. He said in limiting consideration to the five factor? indicative of control as proposed,
foe Canady bill would narrow foe definition of employment even beyond foe n^r-serv^t
relationship as described in common law doctrine and provide the narrowest definition of employ 

in any Federal statute.
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Mr Williams spent the remainder of his testimony on discussing the other key provisions of H.R. 
2038 and how they will negatively impact ftrm workers. Some of his points were as follows. He 
said tho bUl would enlarge the narrow fiimily form exemption “to swaUow the general nile” and 
allow businesses to obscure whether they arc performing ferm labor contracting. Addressing the 
carpooling provisions, he said tho biU would authorize employere to arrange or order dangerous 
transportation but escape aU responsibility based on a more claim that the worker participated in a 
“carpopl.” He thinks the provision for pre-notification to employers of the puipose of an 
investigation would prevent workers from communicating confidentially with investigators about 
allegations of criminal or other illegal conduct. He said DOL cannot cany out the law if it’s 
denied confidential access to workers. Commenting on the 10-day grace period, he asserted that 
such a provision svould encourage unlawful activity and prevent courts from ruling m cases of 
admittedly illegal conduct. He said, moreover, that it would make it profitable for employers to 
violate the law if they could avoid the usual damages or civil money penalties, even in instant 
when they arc caught, by belatedly “correcting” the problem. Addressing the housing provisions m 
H.R. 2038, be said State housing standards often have been inadequate to prevent unsafe and 
luisanitary housing, that the bill ofiers no minimum standards for State law, and the provisions 
would promote dangerous housing conditions for the more than 100,000 fam workers who live in 
several diousand labor camps around the country. Finally, he commented that MSPA’s vehicle 
insurance requirements are needed because States have been unable to promote adequate sat^. 
especially during interstate transportation of migrant workers. He concluded by statmg that the 
real world consequences of the Canady bill would be to continue to deny America’s poorest 
workers the protections of the laws that Congress has enacted for their protection and benefit - not
technicalities, but basic rights.

Most ofthe questions and answers focused on tho issue of transportation msurance. £hair
Ballttieer said he thought the transportation insurance issue was addrcssrd during the Adams Fruit 
debate Mr. Cervantes,responded that Adams Fruit dealt primarily with workers’ compensation 
rather ^ transportation insurance. Mr. Williamg suggested that a review be conducted of FLC s 
not authorized to transport workei^i. Rep. Miller asked Mr, Cerventg. how his workers get to the 
fields and if the transportation of the vrorkera is done for profit. He responded that they arrive by 

their own cars under their own arrangements.

Employment Standards Administration
Office of Management, Administration and Planning
Division of Legislative and Regulatory Analysis

Prepared by Priscilla Johnson 
April 24, 1998
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This week, I plan to introduce legislation that would address Deparunent of Labor 
polid« which aie Mgctivcly ic^-ccting (he Amish conflifliency .cross rhe coenny.

As you may know, indi^duals of the Amish fdth h.vc rccivcd substtm^ fines for

^ir ^giL aid lifestyle have hecn threatened by these ecUons by the DOL.

A hearing t«s held to address this issue before the W,^ Ptnteedens S^“t^““ 

„f*e Edueadon end to wotk under
nfS'Slult. ^dod thsi d»y SIS not operating msohineiy. Therefore, 1 plan to 

introduce the attached logblation.
This Icglslaiioft would allow Amish youth to he employed with adult supervision in 

places where machinery is used to process wood products.

^ nus bill would only apply to individuals who 
^ religion does not penrit formal schooling beyond the eigh* grade.

. Amish youth would be prohibited from operating or assisting in the operation of 

power-driven woodworking machines.

to run band saws, or any other power machioBty.

Pleuo contact m. or my UgisUtfve Assistam, Wi. Hershey Carr at extension 5241 lif
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NPR
Weekend Edition

Scott Simon, host:
Amish families in Western and Central Pennsylvania are 
protesting the federal government's enforcement of labor 
laws that are intended to protect children from workplace 
hazards. The Amish are turning to new businesses, such as 
sawmills and wood shops, as their availahle farmland begins 
to disappear. That means more children on the shop floor. 
The Amish contend that their religious and cultural 
traditions hold that children should work, but the V.S. 
Labor Department takes a different view. NPR's Eric 
Westerveld (sp) reports.
Sric Westerveld reporting:

Amish factory-• it was once an oxymoron. But as tract 
housing, strip malls and other development eats up more 
and more farmland in Central and Western Pennsylvania, the 
o.nce reclusive Amish are increasingly leaving the fields 
and starting up their own small factories.

This is the sound of Amish entrepreneurism; a metal 
workshop in Lancaster County. The Amish don't use 
electricity or many other modern conveniences; they’re coo 
worldly, they say. But many of their shops are 
surprisingly modern. This factory, gas-powered engines run 
sophisticated hydraulic tools. There are forklifts with 
metal instead of rubber tires. With their horse and 
buggies parked outside, men dressed in the traditional 
black pants and suspenders put on protective gear over 
their full-bearded faces to cut, grind and shape metal 
parts.
The Amish send their children to one-room schools through 
the eighth grade only, usually age fourteen. In the past, 
these kids would then work on the family farm until they're 
able to start their own. But today, nearly half are in 
nonfarm jobs. This major transformation is making it 
increasingly hard for the Amish to preserve their 
lifestyle, and it's brought unwanted attention from the 
UoS. Labor Department. In the last two years, the
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VIDEO monitoring SERVICES OF AMERICA, LP Pifft; 2

government has leveled tens of thousands of dollars in 
fines against Amish companies for using underage workers. 
John Fraser currently heads the Labor Department's Mage and 
Hour Division.
John Fraser (Administrator, Wage and Hour Division, U.S. 
Department of Labor) ; We are charged under the law with 
assuring that wor)c experiences for young people are safe 
and healthy and don't undermine their well-being, that 
there is no basis in the law for different treatment of 
people based on race or gender or ethnic origin or religion 
or cultural background.
Westerveld: But the Amish say letting children wor)c
alongside their father instills core values of hard work, 
diligence, cooperation and responsibility, values they say 
are central to their faith. The Amish fled here to avoid 
religious, persecution after breaking from the Mennonites in 
the late 17th century. Based on religious doctrine, they 
usually Stay away from outsiders, the English people, as 
they call us. Most refuse to talk on tape. But this Amish 
businessman and his son said they felt so strongly about 
child labor, they agreed to calk with NPR if their last 
name and exact location weren't identified. Standing near 
his wood shop, Samuel says it's inevitable and vital that 
Amish children be allowed to work in the small factories.

Samuel (Amish Businessman) : Well, we still see the same
ethic that was instituted by the Bible in the first book of 
Moses, that man and wife should work together, have a 
family, and working what we call practical family. And of 
course, as soon as the children are old enough, they should 
help support the family. And by working in these chops, of 
course, they're going to be doing that if there's not 
agriculture jobs available.
Westerveld: Under federal law, the Amish are allowed to
let their children work on farms. Some Amish see U.S. 
labor laws as oart of the problem with modem America. 
Samuel says some kids in the outside world gat into trouble 
with drugs and violence because they're slothful TV 
addicts, divorced from ever knowing the value of hard work.
A horse-drawn cart clomps its way down a dirt road outside 
Bird-in-Hand, Pennsylvania, Not far from this dirt road, 
development is booming along Route 30. There are, among 
many others, outlet stores for The Gap and Nike, along with 
fast-food chains and video stores. As more Amish leave the 
farm and start up small businesses, the child labor issue 
will be just one of many new tensions, says Amish expert 
Donald Krabill (fip>. author of "From Plows to Profits.”
Donald Krabill (Author, "Prom Plows to Profits"): It does
mean that they will need to struggle with local zoning 
regulations. They will need to struggle with federal
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regulations in a variety of different areas much more than 
they did in the past. It means that they struggle with the 
use of technology more. This really is a new era and a new 
stage for the Amish comnunicy as they interact much more 
with Che larger world.
Westerveld: One part of the larger world many Amish still
don't interact with is politics. But their desire to use 
child labor has prompted many Amish to ask their 
congressmen for help. Pennsylvania Republican 
Representative Joseph Pitts charges chat the Labor 
Department is unfairly singling out his constituents.

Representative Joseph Pitts (Republican, Pennsylvania);
They really don't want any kind of services from government 
and they pay their taxes. They want to be good citizens. 
It's just that this threatens their way of life, a ' * '
tradition that's been going on for hundreds of years. They 
came here for freedom of religion. I would like to be­
have them be able to practice their religion without undue 
governmental interference.

Westerveld! But some Amish, like this eighteen-year-cld 
who works in his father's wood shop making gazebos, admit 
chat there are far less spiritual reasons for taking on the 
Labor Department,
Unidentified Eighteen-year-old: There needs to be cuc--
cuts in the pricing somewhere and the children really help 
to do the family way of doing things.

Westerveld: You can be more competitive if you have kids
helping out in the shops?
Elghteen-Year-Old: To an extent, that's the main point.

Westerveld: The Amish have successfully challenged the
government before: on education, war taxes and even
slow-moving vehicle laws to protect their horse-drawn 
buggies. And Amish businesses are already exempt from 
paying Social Security and Workers' Compensation, So some 
non-Amish businesses in Western and Central Pennsylvania 
are troubled by the prospective or the Amish getting even 
more exemptions.
Noah Shetler (sp) was raised Amish, but left at age 
eighteen and is now completely ostracised by his parents 
and his thirteen siblings, what’s known as shunning.
Shetler started his own sawmill. And today, says any more 
breaks for the Amish will put him at a distinct 
disadvantage.

Noah Shetler (Sawmill Owner) ; I'm not against people that 
arc under the age of eighteen doing some work. But i 
don't--I just don't think that the Amish should be allowed
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to have thirteen- and fourteen-year-olds and, you know, 
whatever age working in a mill and then we don t.
Weeterveld; Meanwhile, Amish like Samuel are hoping they 
can work with the Labor Department to ^hammer out a 
nonlegislative compromise to the child labor issue, maybe 
allowing some kids on the shop floor doing limited work 
away from dangerous tools.
Samuel: If this thing is handled with common sense, this
thing can be worked out real well. But we're going to all 
have to get a little bit more careful.
Westerveld: Careful of the buzzing saws and air-powered
heavy tools and careful, too, of the Labor Department 
looking over their shoulder.
Erie Westerveld. NPR News, Lancaster County, Pennsylvania.
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Employment in Sawmills U Dangerous

• Oecuoational fatalities are more than five times national averafie.

S Ac natio^oTverag^ for all private mdustty cate - 5.1 deaths per 100,000 workers.

The occupational fetaUty rate in this industry is higher than in the dangerous conswction 
(13.9) and trucking and warehousing industries (20.8). In 1996, 203 occupational 
fetalities occurred in this industry.

I

• npfiipationni injuries are among_the highest in this indtf?try. |

In 1996 injuries requiring days away from work were more than twic§ as frequent in the 
wood^rodUrts industry (at 6.5 per 100 full-time workers) than the rate for all

industries (3.1 per 100 workers).

Also in 1996, the frequency of ell non-fetal utjuries was almost twice as high In the 
lumber/wood products industry (at 14.2 per 100 full-time workers) as the naUonal average 

for all industries (at 7.4 for every 100 workers).

And the non-fetal Injury rate in the lumber and wood products industry got w.o.g£ from 
1994 to 1996 - increasing from 13.2 to 14.2 - while the all-industry average was 
improving (down from 8.4 to 7.4 from 1994 to 1996).

• V.molovmenf tn nawmllls nresents a variety of.daffgsr? to workers.

OSHA secs many examples of fetalities and injuries due to a variety of different dangers m 

sawmills:

=> employee suEBscated by saw dust
employee killed when run over by a front-end-loader

=5 employee killed when a conveyor on which he was working was activated 
» employee crushed under a load which feU from a forklift 

■ =5» employee electrocuted while working with a trim saw
=5 employee suffering amputation of arm while operating a radial saw 
^ employee severely iryured by a board kicked out of a trimmer saw

employee injured by a log rolling over him
^ employee iryured when caught under a forklift

employee injured when a board kicked back from an edger 
==► employee severed finger cleaning debris from a saw
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. v,>,.n» wnrktn «n. MB«ci«llY vutnurtblt to yoritllUce dangert-

Young workero' iuoxperienco. small« .ixo, taiuuturity md lack °f .
em^ymoot in tWs industry dike other hazardous occupanons)
chttdii and raise the odds that their employment would result m senous injuiy or death.

Even with the child labor protections in current law, NIOSH reports that m 1996;

0 nearly 210.000 youth between 14 and 18 years of age are injured while working 

each year
0 70,000 sufifer injuries serious enough to warrant emergency room treatment

0 Approximately 70 young workers die on-the-job each year.

OCO/ZTO0 6C:0T 86/OS/iO


