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The Honorable'Janet Yellen 
Chairman
Council of Economic Advisers 
Old Executive Office Building 
Washington, D. C. 20500

Dear Chtiir Yellen; (

The Subcommittee on National Economic Growth, Natural Resources, and Regulatory 
Affairs is conducting oversight of the Administration’s global cUmatc change policies and its 
initiatives to jump-start U.S. efforts to achieve the Kyoto Protocol greenhouse gas emissions 
reductions targets.

Pursuan^ 10 the Constitution and Rules X and XI of the United States ,Ho^ of 
Representative^, please provide the Subcommittee with detailed informaUon in response to the 
questions in sections A and B of the attached inquiry, to the extent that they arc applicable to 
your agency, and the questions in section.s C through E, In re.sponding to this inquiry, please 
restate each question and subpart with each of your answers, and follow the attached definitions 
and instructions concerning the production of records.

Please provide your responses to the written questions and reque.sts for production of 
records not later than 12 noon, April 7,1998 to the Subcommittee in Room B-377 Rayburn. Tn 
addition, please contact Larisa Dobriansky, Senior Counsel, at (202) 225-4407 as soon as 
practicable to coordinate the timely production of the inforrrmtion to tlie Subcouunittee.

I
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Thank you in advance for your ancniion to this request.

Sincerely,

David M. McIntosh 
Chairman .
Subcommittee on National Economic Growth,

Natural Resoui'ce.s, and Regulatoiy Affaii-s

cc: The Honorable Dan Burton
The Honorable John Tierney

Enclosure

i
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Questions Regarding Global Climate Change Policies and Initiatives 

A. Budget Information and Performance Measures

1. Please provide a table with Fiscal Year (FY) S9 - FY 99 historical budget authority for your 
agency for the vanous components of the President’s "Climate Change Tcebnology Initiative” 
including the previous “Climate Change Action Program/Plan” and any other new or previously 
authorized Research and Development (R&D) herein (except for the U.S. Global Chan«^c 
Research Program included in Question 3 below). For each component, please indicate each 
specific budget account, the specific legislative authority (including the specific statute, the
section citation, and the language of the section) for the program, and a brief description of the 
program.

2. In Section 2 ("Progr^unatic Details") of OMB’s February 2,1998 handout, "Climare Change 
Technology Initiative -1999 Budget Briefing Materials," please provide the following 
information associated with each paragraph description in which your agency has been funded or 
is requesting funding: the associated funding in FY 97, FY 9S, and FY 99. Also, for each 
paragraph, for the requested funding in FY 99, please provide evidence of any accomplishments 
frem the FY 93 - FY 97 funding, if any. Lastly, for each paragraph, please indicate any program 
performance measures for the rcquc.sted funding, and, for each such measure, please provide data 
for the 1990 base year and annual data for the most recent three-year period for which data are 
available.

3. Please provide a table with FY 89 - FY 99 historical budget authority for youi’ agency for the 
various components of the U.S. Global Change Research Program” which were or are devoted 
exclusively to climate change R&D. For each component, please indicate each specific budget 
account, the specific legislative authority for the program (including the specific stamte, the 
section citation, Md the hmguage of the section), and a brief description of the program.

If funded in any of FY 93 - FY 97, please provide evidence of any accompUshments from 
these doUars. Also, for requested funding in FY 99, please indicate any program 
performance measures for the requested funding, and, for each such measure, please 
provide data for the 1990 base year and annual data for the most recent three-yciir period 
for which data are available.

4. Please provide a table with FY 89 - FY 99 historical budget authority, for your agency for any 
other components of the Administration’s climate change program (i.c., in addition to those 
included in answer to questions 1 and 2). For each component, please indicate each specific 
budget account, the specific legislative authority for the program (including the specific statute 
the section citation, and the language of the section), and a brief description of the program.

5. For the FY 99 request, please provide a table showing what part is funding to continue 
initiatives funded in FY 98 or prior years and what part is brand new activity. For each 
component, please indicate each specific budget account, the specific legislative authority for the 
program (including the specific statute, the section citation, and the language of the Action), and
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a brief description of the program. For each brand new activity, please indicate expected 
requested funding annually through FY 03.

6. Please identify the full set of your agency-specific performance measures for the 
Adm^slnuion’s Climate Change proposal (besides those indicated in response to questions 2 
and 3), including data for at least the 19110 base year, FY 97, FY 98, and FY 99 Also please 
identify how any of your agency-specific measures (including those in response to questions 2 
and 3) relate to those ibr any other Federal agency. Lastly, please describe any interagency 
efforts to identify and relate the entire set of climate change performance measures, including-* 
which agencies are involved and the names of the agency representatives.

7. Please provide a table for FY 93 - FY 97 identifying all assistance (including gi'ants, 
cooperative agreements, and other transactions) and contract awards to non-profit and for-profit 
orgamzauons for any climate change acavity, including tlic date, amount of tlie award, name of 
the organization, purpose of the award, and a summary of any result(s) from the award Please 
provide a copy of any final report from these awards.

B, Economic, Policy, and Legal Analyses

8. Smee Jamiiiry 1993, has your agency participated in any interagency effort(s) relating to 
climate change in any of the following areas: (a) review of current legislation and/or the need for 
any new legislation; (b) review of current rules, any needed revisions to current mles, and/or any 
needed new rules; (c) production or review of any environmental data and/or analyses'(d) 
production or review of any cost-benefit data or analyses; and/or (e) production or review of any 
economic data ;md/or economic anidyscs? If so, please identify the interagency effort, its 
member agencies, its membership not only from your agency but also from other Federal 
agcncie.s and/or any non-Federal parties, all drafts and analyses from the effort(s), and any 
comment.*; from your agency on any drafts.

9. Ha.s your agency either prepared or reviewed any environmental, eosl-henefil, imd/or 
economic data and analy.se.s relating to the White House Initiative on Global Climate Change? If 
so, please provide a copy of all data, analyses, and any comments by your agency.

10. Did your agency comment on any of the draft testimony on climate change by 
Administration witnesses since the President’s 1998 State-of-lhe-Union address? Kso, please 
provide a copy of the draft testimony and any comments by your agency.

11. Has your agency ,sugge.sted any alternative policy options for climate change? If so, please 
provide a copy of all drafts and supporting analyses and any comments from other Federal 
agencies on your alternatives.

12. Docs your agency plan to revi.se any existing legislation or propose any new legislation 
relating to climate change (including legislation that will have the effect of reducing greenhouse
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g£L3 emi.^ion.-? whether or not that i.s the intended purpo.se of the legislation)? If so, plea.se 
identify and describe all such initiatives, including a timetable for their development and 
submission to Congress. Also provide any and all legal and policy anidyses regarding the 
applicability and availability of existing legislation to implement the Kyoto Protocol and any 
comments from other Federal agencies on the analyses.

13. Does your agency plan to revise any existing rules or propose any new rules relating to
cUraale chtmge (including regidalory actions that will have the effect of reducing greenhouse gas 
emissions whether or not that is the intended purpose of the regulatory action)? if so, please 
identify and describe all such initiatives, including any cost-benefit analysis, and a timetable for 
their development and promulgation. Also, provide any and all analyses that were prepared or 
considered of the cumulative effects on the U. S. economy and/or energy system of all or any 
combination of regulations that were issued since 1992, that were proposed, and that are being 
developed that have or will have such effects. °

14. Has your agency participated in discussions or reviewed any documents relating to 
international emissions trading, joint implementation, and/or the Clean Development 
Mechanism? If so, please provide a copy of idl drafts and any comment provided by your 
agency.

C. Dr. Yellen’s Testimony before the House Commerce Committee on March 4,1998

15. Please provide any and lUl analyses that support the Administration’s conclusion that impacts 
on the U.S. economy of complying with the terms of the Kyoto Protocol "are likely to be 
modest.” Also, explain fully how the Administration can make such a forccasjcsponsibly when, 
as Dr. Yellen stated, “it is not yet possible to provide a full authoritative analy*” of the Kyoto 
Protocol. Among other things, Dr. Ycllcn noted that there is still “much that wc do not know” 
because much has been left unresolved by this treaty (for example, implementation issues, the ' 
rules and procedures governing international emissions trading, joint implementation projects, 
and the Clean Development Mechanism, and future emissions reductions obli^tions).
Moreover, Dr. YeUen asserted that, to her knowledge, “ no [economic] modelT whether used 
inside the government or not — has yet been set up to analyze the implications of the Kyoto 
Protocol, since thi.s agreement is only a few months old___”

i16. In her testimony. Dr. Ycllcn supported tire Administration’s conclusion thi t “economic 
impacts are likely to be modest” with other optimistic conclusions about the ef bets of the Kyoto 
treaty flexibility” mechanisms and U.S. electricity restructuring, and about th< rate of 
technological progress. Please provide any and all analyses that support the following estimates:

16a. U.S. clccfticity restmeturing ‘Vill offer approximately S20 billior in cost savings.’

16b. Emissions trading among Annex I countries “can reduce the cost the United 
States of achieving its targets for 2008-20012 emissions by about half.”
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16c. Emissions trading among a subset of Annex I countries (for example, the United 
States, Australia, Canada, New Zealand, and Russia) “can reduce costs by an estimated 60-70 
percent.” Also, based on the estimates pre.sented in Dr. Yellen's testimony, please explain and 
fully document how more limited trading among this subset of countries would produce greater 
cost reductions than from eitlier tiading among all Annex I countries or trading with the full 
participation of non-Annex I countries.

^ 16d. The Clean Development Mechani.sm “might shave costs by roughly another 20 to

16e. Overall costs “would reach roughly one tenth of one percent of projected GDP in 
2010 (resource co.sls of achieving Kyoto targets for emissions reductions were estimated to be 
$7 to $12 biUlon per year in 2008 to 20012). Also, please explain how it is possible that 
compliance with the Kyoto Protocol, which has been projected by independent economists to be 
the most expensive environmental undertaking ever, could cost less than compliance with the 
recently issued U.S. air quality rules for particulate matter and ozone (the final Regulatory Impact 
Analysis for those rules estimated costs of $46 billion).

16f. Ihe assumption that the rate of improvement in energy efficiency (Autonomous 
Energy Efficiency Index) will be 1.0 percent per year (wliich is gicatcr than that assumed by Ihe 
Energy Information Administration). In particular, please reconcile this assumption with the 
statement of the Council of Economic Advi.sers in its 1998 Annual Report that, “[ujntil an 
emissions cap and trading system are in place, however, the economic incentive to use 
[technologies supported by the Administradon’s budget] may be low.” Is the Administration 
assuming that such a system will be put into place in die short-tei-m?

16g. Tlie estimated effect on energy prices wiU range from “$14 to $23 per ton of carbon 
equivalent.”

1^ “In energy-intensive sectors some employment reduedon could occur, although 
given the very .small predicted change in energy prices, impacts in most such sectors are apf to be 
iiiinimal. Furthermore, a large number of jobs will be created in other sectors--many of them 
high-tech jobs paying high wages.”

16i. As to each analysis, please indicate who prepared the analysis and provide all 
record.s of comments from other federal agencies.

17. Please provide any and all analyses ihai support the Administration’s estimate that benefits 
relating to traffic conge.stion, highway accidents, and air pollution unrelated to climate change 
"could offset approximately a quarter of the resource cost of the climate change policy.” As to 
each analy.sis, plea.se indicate who prepared the analysis imd provide all records of comments 
from other federal agencies.
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18ii. In her testimony. Dr. Yellen stated that, in evaluating the “likely net eeonomie impact of the 
Kyoto Protocol,” the Admmisti'ation has “jlrawn upon a broad array of analytical tools" and a 
“wide range of models of the energy secto;^ and economy over the next 25 years" to assess the 
various possible costs and non-climate benefits of the Administration’s emissions reduction 
policy. Please specify all of the models and analytical tools that the Administration has used and 
describe in detail tlieir .strength.s and weaknesses.

18b. According to the testimony, the Administration has relied particularly on the Second 
Generation Model (SGM) of Battelle Labryatories for many of its estimates. However, the 
Interagency Analytical Team report indicated that the SGM model “focuses on long-term 
tran.«!itions and measure.s tlie economy in five-yeitr intervids.” so that "it risks racing past short­
term transition issues,” such as GDP loss and impacts on specific industries. Specify all of the 
Administration’.s estimates that were derived by this model. Also, indicate why many of the 
Administration’s key estimate.s were derived from this model? Finally, please identify the 
corresponding estimated derived from each model that the Administration has used in assessing 
the impacts of the Kyoto Protocol.

19. What are the 1990 baseline, the Fiscal Year 1997,1998 andl998 data, and the annual ' 
outyear estimates until 2012 for the following outcome performance measures mentioned in Dr. 
Yellen’s testimony: morbidity rates for some diseases, mortality rates for some causes, monetary 
damages from temperature increa.se.s,con.sequence$ from some catastrophes, irttTfic congestion, 
highway accidents, *md air pollution Related to climate change?

20. Why does the Administration m: intain that the U. S. acid rain program experieDce “clearly 
demonstrates how programs like intc^ational permit trading, joint implementation and the Clean 
Development Mechanism will lead fimis to find cheaper ways of reducing emissions that can 
lead to unexpectedly low costs"? Wl^y does the Administration believe that it is appropriate to 
extrapolate from that experience to tl^ global arena? Won’t the effectiveness of tlic international 
system, joint implementation, imd ihej Clean Development Mechanism depend bn different 
factors, such as the rules and procedures governing these mechanisms, the extent of participation 
by other countries, including developing countries, etc? —

21a. In her testimony. Dr. Yellen stated that part of doing it smait (i.c., lowering the costs of 
reducing greenhouse gas emissions) under the Kyoto Protocol means “taking serious and 
respon.sible steps in the short run to prepare us to meet our obligations in the longer term.” She 
indicated that these steps include a $6.3 billion program of tax cuts and R&D inve-stments, 
indu.stry-by-indu.<stry con.sultations to prepare emission reduction phms in key industrial sectors, 
and legi.slation to restructure the electrical industry. Under what authority is the Administration 
pursuing this unilateral executive bnmeh course of action in furtherance of the treaty’s emission.s 
reductions targets and without Senate ratification?

21b. If the Administration is delaying the submission of the treaty to the Senate until it 
obtains “meaningful participation” by developing countries, doesn’t that decision also rcquii’c the

i
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Administration to delay any unilateral executive branch action to address globd waniiin- until 
that cooperation i.s forthcoming? ®

21c. Given that the Kyoto Protocol seek.s to addrcs.s a gloM issue, isn’t harmful to U S 
mterests to proceed without the full participation of developing countries?

21 d Besides being unconstitutional, isn’t it also premature and harmiul to U.S interests 
to t^c such unilateral actions, without ratification, when the Administradon has characterized 
^e Protocol as a “work in progress” - a Protocol that “i.s not yet fully complete nor ready for the 
President’s submi.ssion to the Senate”?

r>. Cost/Benefit Analysis of the Kyoto Treaty

22a. Please provide any and aU analy.ses that the Administration or any lederiU agency prepared 
(or had prepared) or is preparing (or is having prepared) of the costs and benefits of imposin- on 
the U.S. the binding targets and timetalile.s set foith in the Kyoto Protocol for reducing 
greenhou.se gas emissions, taking into account the global implications of the way in which this 
agreement is structured. Also, please analyze and document the following:

22b. Whether the benefits of implementing this Protocol arc justified by the costs;

22c. Evaluate the effectiveness of this agreement by comparing the marginal abatement 
costs of the most plausible alternative scenarios for meeting the Kyoto tai-gcts, given the way in 
which this agreement is struclured, with the marginal costs of other reasonable alternative 
compliance schemes;

22d. With respect to each .scenario that is analyzed, identify the assumptions used, 
e.\p)ain any uncertainties concerning the assumptions, and examine the sensitivity of net effects 
to the different compliance strategies, using a range of plausible assumptions about future 
economic development and about fundamental climate processe.s;

22e. Evaluate the opportunity costs of pursuing the Administration’s strategy for the 
abatement of greenhouse gas emissions under the terms of the treaty; and

22f. Evaluate how the benefits and burdens of complying with this treaty would be 
dis^buted on the national and household levels, describing, among other things, the dispai'ate 
regional and industrial sector impacts, and the effects on different income levels.

23a. In evaluating alternative scenario.s, plea.se examine the following;

23b. Compare the economic and environmental effects of not including developing 
countries in the effort to reduce global emission.s (with the potential for binding developed'
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countries to even greater obligations, without limiting developing countries at all) against the 
effects of addressing greenhouse gas mitigation on a global scale by the international community.

23c. Compare the economic and environmental effects of complying within the 
timeframes set forth in tlie Kyoto Protocol with the effects of complying over a longer time 
period.

23d. Compaie the impacts of reducing greenhouse gas emissions using international 
emissions trading, joint implementation, and the Clean Development Mechanism with the 
impacts of relying upon domestic emissions permit trading. In tliis regard, evaluate alternative 
international trading scenarios: trading only between Annex T countries, trading that extends to a 
number of “key” developing countries, and trading in which all countries are fully participating.

24. With respect to any analysis provided, plea.se identify and explain the ba.sis for assumptions 
used regarding such factors as the rate o^ improvement in energy efficiency, the effectiveness of 
market incentives in increasing the market .share of ftiel.s that emit le.s.s carbon, and economic and 
demographic growth. Also, explain fully any assumptions on how emissions reductions will be 
achieved as. for example, through the early retirement of coal plam.s or nucleai- plant life 
extensions.

25. In considering the opportunity costs, evaluate the extent to which the Administration’s 
climate change strategy will require the diversion of funds from savings and/or investments 
which would have provided other benefits, such as saving social security, or more funding for 
education, health care, etc.

26. In assessing the impacts on the U.S. of complying with the Kyoto targets and timetables, 
plea.se explain in detail the potential effects on the following indicators of economic 
performance: gross domestic product (GDP), per capita GDP, unemployment, income and real 
wages, trade competitivenes.s, and energy prices.

27. In a.s.se.ssing the benefits of complying with the Kyoto treaty, please evaluate fully the 
potential offsetting negative effects of exempting developing countries and of “carbon leakage.” 
Also, if the economies of developed countries experience reductions in economic growth, 
evaluate the impxt that this will have on the ability of emerging countries with export markets to 
transition to more energy efficient technologies.

28. President Clinton has suggested that the U.S. economy can continue to grow under this 
agreemenL Please indicate at what rate the Admiaistraiion expects that the economy will 
continue to grow during the next ten to 20 years if the treaty is ratified and at what rate it i.s 
expected to grow if the treaty is not ratified.

29. Have any of the cost-benefit analyses performed by the Administration or any agency been 
peer-reviewed? If so, please identify the reviewers and provide their comments on all drafts of
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Ihe amdyses. If not, does the Administration plan to do so? Please describe fully the steps that 
the Administration plans to take.

I
30. In connection with these cqst-benefit analyses, fully explain how the baseline(s), against 
which cost.s and benefits were calculated, was determined.

31a. Please provide all records of written or oral comments from other federal agencies on each 
of tlie cost-benefit analyses that were performed.

31b. Please provide all records of comments submitted by federal agencies on Dr. Janet 
Yellen s draft testimony about the economic.s of Kyoto for the hearing before the House 
Commerce Committee on March 4,1998.

32a. Given the significant economic costs projected by private sector studies, why did the 
Administration abandon a year and a half-long effort to develop cost estimates of the President’.s 
proposed policie.s to reduce greenhouse emissions?

32b. Please idenrify any and all private patties that are currendy performing economic 
analyses of the Kyoto treaty or any aspect of it for the Administration. Describe their work and 
provide all products of their work in draft or final form.

E, International Emissions Trading

33a. Even assuming that effective rules and procedures can be developed for an international 
emissions trading system and for joint implementation projects and that key developing countrie.s 
agree to participate, isn’t there a real risk that these mechanisms could effect an enormous 
transfer of wealth and jobs out of ihi.s country overseas, especially to the countries of the former 
Soviet Union, China, hidia. South Korea, Brazil, and Mexico (i.e., that this system would be 
essentially a foreign aid program)? Some studies have estimated chat more than 50% of our 
reductions would have to be purchased from other countries.

33b. Please provide and document estimates of the percentage of U.S. emissions 
reductions that might have to be purchased from other countries to minimize the costs of 
reducing emissions and which countrie.s likely would be the beneficiaries.

34. What teal incentives do developing countries have to participate in the international 
emissions trading system, which would require them to commit to mandatory reductions, when 
they can transfer emissions reduction.s credits in connection with joint implementation projects 
and obtain financing through the Clean Development Mechanism?
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Definitions aiid Instmciions for the Production of Records

1. When a request calls for the production of records, the Subcommittee requests ail 
responsive records that are^in the agency’s possession, custody, or control through the date of the 
final submission of records to the Subcommittee, unless the request clearly states that the 
Subcommittee is only interested in records received during a particular time period.

2. Plea.se .sequentially number all records that you produce to the Subcommittee, and 
indicate the source of any record if the source is not accurately reflected on the record itself. 
Please .submit all records on single-sided paper and submit an inventory of records produced if 
the volume is more than 100 pages.

3. To the extent practicable, please organize the records or documents in tabbed binders or 
folders that indicate which records are responsive to which requests for information.

4. For thej purposes of thi.s and related requests in the future, the “record” or “records” shall 
include any an^ all drafts, originals, and non-identical copie.s of any item whether written, typed, 
printed, electronically recorded, transcribed, punched, or taped, however produced or reproduced, 
and includes but is not lunited to any writing, transcription, or recording, produced or stored in 
^y fashion, including any and all computer entries, rnemonuida, notes, talking points, letters, 
journal entries, reports, studies, calendars, manuaJ.3, press rele ases, opinions, documcnt.s, 
analyses, messages, summaries, bulletins, c-mail messages (u, hard copy and electronic forms), 
disks, the text of any alphanumeric messages or other electronic paging devices, briefing 
materials, cover sheets or routing cover sheets and any other machine readable material of auy 
sort whether pijepttrcd by current or former officers and employees, agents, consultants or by any 
non-employee jwithout limitation. “Record” or “records” shall also include redacted and 
unredacted versions of the same record.
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HENRY A. WAXMAN 
29th District, California

April 5, 1995

The Honorable Abner J. Mikva 
Counsel to the President 
The White House 
Washington, D.C. 20500

Dear Judge Mikva:

FPa an™ ^®P^®sentative David McIntosh has alleged that
Administrator Carol Browner has violated the Anti-Lobbying 

b5 th^ distributing a fact sheet criticizing legislation pLsed
As explained in your letter of March 4 to Mr. 

reckless! allegations are groundless and, in my opinion,

I am writing to you because I now have evidence that
engaged in precisely the same activities that he alleges violate the Anti-Lobbying Act.

The Energy and Commerce Committee's Subcommittee on Health
^ chaired, held numerous hearings during the I02d Congress into the efforts of the Bush 

Administration's.Cpuncil on Competitiveness to intervene in 
Ik These hearings revealed evidence
1regu,i,arly intervened in federal rulemakings on 

copp^atey. Ipecial interests in violation of legal and 
ethical constraints. As you may know, Mr. McIntosh served first

the Deputy Director and then as the Executive Director of the 
council.

I have recently reviewed documents from this investigation.
across a press release and fact sheet issued by the Competitiveness Council under Mr. McIntosh's leadership. 

This press release and fact sheet harshly criticized pending 
federal legislation, with an obvious intent to generate 
opposition to the legislation.

i April 23, 1991, the Competitiveness Council
V release and fact sheet on Senator Bryan's bill (S.

vehicle fuel economy. The fact sheet 
that thU I! .a deadly exercise in futility." It further states 
hat this legislation would (l) "mandate unrealistic and costly 

increases in Corporate Average Fuel Economy (CAFE)"; (2) 
decrease highway safety" and "cause additional traffic
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fatalities"; (3) "take away American families' choices of safer 
f^ily vehicles"; and (4) "harm U.S. competitiveness." (Exhibit

There is an obvious and striking parallel between these 
Competitiveness Council documents and the EPA fact sheet that is 
the basis of Mr. McIntosh's current allegations. On March 2, 
1995, Mr. McIntosh wrote Administrator Browner as follows:

Recently, I received a copy of the attached EPA document 
titled "FACTS ABOUT THE CONTRACT WITH AMERICA PROVISIONS ON 
RISK ASSESSMENT AND REGULATORY REFORM." ... I am deeply 
concerned that the distribution of the EPA fact sheet mav be 
i,n violation of federal laws, including the criTninai 
grovisions of the Anti-Lobbvina Act. it seems plain that 
this document was designed to influence the legislative 
consideration of H.R. 9 in precisely the manner prohibited 
by the Act. (Exhibit 2)

On March 21, 1995, Mr. McIntosh sent a second letter to 
Administrator Browner. In a legal analysis appended to the 
letter, Mr. McIntosh explains his view that the Anti-Lobbying Act 
prohibits "gress releases which condemn pending legislation and 
are intended to incite the listener or recipient to pressure 
Members of Congress abbut the legislation." (Exhibit 3)

There appears to,;be no difference, legal or practical, 
between the Compet;itiveness Council press release and fact sheet 
and the EPA fact s^'eet cited by Mr. McIntosh as potential 
criminal activity,, in his words, both are "press releases which 
condemn pendirv^'legislation." if we accept the interpretation of 
the Anti-Lobby^g that Mr. McIntosh is now using, it would 
appear that Mr.^ Mclhtfosh and the Competitiveness Council have 
engaged in crimirtAl activity.

It seems clear that Mr. McIntosh is applying a different 
standard ^o himself than to Administrator Browner. This double 
standard is fundamentally unfair. In effect, Mr. McIntosh is 
saying that the Anti-Lobbying Act should be read to prevent the 
expression of only those views with which he disagrees. Such 
censorship is abhorrent to our system of government.

For the reasons set forth in your March 4 letter, I doubt 
that either the Competitiveness Council press release and fact 
sheet or the EPA fact sheet violate the Anti-Lobbying Act.
Rather, both the actions of the Competitiveness Council under Mr. 
McIntosh and those of EPA under Administrator Browner appear to 
be legitimate efforts to inform the public of Administration 
views on important legislation.
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tenure with the ^ lobbying activities during his

ch legislation was passed by the House in 1992

Thank you for your attention to this important
matter.

Sincerely,

1^1 ^
Henry A. Waxman'

Ends.

cc: The Honorable?William F. dinger, Jr 
The Honorable cardiss Collins 
The Honorable Dayid M. McIntosh 
The HonoralDle -^gliin c. Peterson



THE VICE PRESIDENT'S OFFICE 
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for immediate release

COMPETITIVENESS COUNCIL ISSHPc:
SHEET ON SENATOR BRYAN’S CAFE BILL

APRIL 23, 1991

ryan s Corporate Average Fuel Economy (CAFE)Senator

remedy, »^tee''viL''?riside« said designed to

need of - highway fatalities ^ we
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sectors of the economy. threaten ]obs in those
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S- more information please contact Bill Burrow at (202, 4SS-
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FACT SHEET ON- CORPORATE AVERAGE FUEL ECONOMY (CAFE)
(April 22, 1991)

Ameriun consumer/ 'fficieni, and less ejcpeirsive for the

-- George Bush
279 witlTwe* u^is^^fSp designed to remedy. What S.
injuries -- and lessTri^h r ^ *' fatalities and seriousJunes and of what we want more of - fuel savings and competitiveness."

-- Dan Quayle
The Bntan gill (S 279) - A:ne.di„

Economy (CAFErstan"a?ds^*atham U s"co'^°*''''' i" Corporate Average Fuel
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total reliance on qil arid harm TI^ rr, ° transportation sector’s near
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Energy Secretary W|tkihs^^ld recommend tiat Irife^oTm
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in an additionaJ 900 lo 1,700 deaths and 9,000 to 17,000 serious injunes each year.

States could expect to see increased passenger highway fatalities each vear if S 
_/y were enacted. For example:

Arizona
California
Florida
Kentucky
Louisiana
Massachusetts
Michigan
Mississippi
Missouri
Montana
Nebraska
New York
Nevada
Pennsylvania

13 - 25 
91 - 171 
57 - 108 
17 - 33
15 - 29
14 - 26 
38 - 72
16 - 30 
22 - 41
2 - 4
6 - 11 

44 - 82 
6 - 11 

43 - 80

deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths
deaths

0 S. 279 IS estimated to save about 1 million barrels per day in 2010. The alternative
«dmateTto°sL°/ °f,“ 'V‘' '^‘=1 '*'= National Energy Strategy combined are
estimated to save 2.2 million barrels per day by 2010. '

° CQ,st piQre ’iban $90 per barrel of nil tin today's dollars! for the marginal

tavorably With he cMt of other actions the Administration is taking that reduce oil 
consumption mroughi'tfie Clean Air Act and the ’ - -National Energy Strategy.

SliSp-™rs==.-
Other aean Air Act initiatives, such as the allowance trading program for sulfur 

eroUrar°:Talir” contributing ^o
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, a“:^rXS
..del, o.l)displa„.en. would bo lowo. and cor/orbarr^ro? rd^L'c^rt'^l 

disadvantage would^displace^pe^trdeum^a^ alternative ^els having a significant cost
if the alternativrfueT eauivat^nfof
penalt>'. a pessimistic projection a meth^^nf^^ engendered a S.50 per gallon cost 
of S33 per barrel (fued cost mandate would displace oil at a cost
barrel). ^ fuel penalty cost of S21 per

removal o^"re^lam'^'"^rriers^°f'hran"^^ transportation sector, such as the

displace petroleum at a very low cost. natural gas pipelines, will

^279 Takes Awav Amerfran Families’ Choir, nf Safer Famflv v.k.vu.

or station wagon foTslfe"ty*l^^oL°or^t™jL^^^ Parents who choose a minivan 

are penalized by CAFE ommodate the space needed for children

the average ™Hcle"^ TcfmeetX
smaller or priced so theV are unaffnrrffw^ standards, these vehicles will be made 
eliminate th'e large w!agon“f “““

2^279 Would Harm i^th
* .

° -'■ine'^Xe iS^e v‘^hll“ U S ■"' ‘
Of mid. and M^iae -^d"^ p”ttcl^°“‘

to which”Ill"sI\?'ar7aftoS^‘'' Sdhstantial, depending upon the extent
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expected inches in A.NNUXL HIGHWAY FATALITIES 

DUE TO THE BRYAN BILL (S. 279)’

STATE

Alabama
AJaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

AlDDITIONaL
deaths

per YE.AR

I

23
1

13
12
91
10
8

3
57
32

3
4

38
->->
11 
9 . 

17 . 
15 . 
4 -

15 - 
14-. 
38 - 
U .
16 -

- 43
- 3
- 25
- 22
- 171 
• 18
- 15

5
- 108 
- 61

5
■ 8 
• 72 
■ 42 

20 
17 
33 
29 
8

27 
. 26 

72 
25

22 -"'^^^1

STATE

Montana
Nebraska
Nevada
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota -
Tennessee
Texas
Utah
Vermont ,
Virginia
Washington
West Virginia
Wisconsin
Wyoming
Washington, DC

total

.additional
deaths

PER YEAR

2 - 4
6 - 11
6 - 
4 -

11
8

18 - 34 
8 - 14 

44 - 82 
32 - 60 
40 - 75 
12 - 23 
12 - 22 
43 - 80
2 - 4

20 - 39
3 - 6

23 - 44 
56 - 106
6-11 
3 - 5

21 - 40 
15 - 29 
11 - 20 
19 - 36 
2-3 
1 - 2

900 - 1,700

Excludes effects on light trucks and
not been estimated. mimvam which could be subsiamiaj but hat
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-rtU.tAAl^ a.'NCefl J«. P€*«Sri.VA>«A OVUAtAAM
CAWSS axuMs. «X(N0<S.

UtMSMTY UCk«en
CNe HUNDRED FOURTH CONGRESS

Congress of tfje 2Bniteb States
ilou^c of B^cpresentatibes

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 

2157 Rayburn House Office Building 

Washington. DC 20515-6143 

(202) 225-5074

March 2, 1995

Via facsimile 2Q2-26Q-Q279

The Honorable Carol M. Browner 
Environmental Protection Agency 
401 M Street, S.W.
Washington, D.C. 20460

• Possible Violation of Anti-Lobbvina Lavs 

Dear Administrator Browner:

Recently, i rece;ived a copy of the attached EPA document 
titled •'FACTS ABOUT THE CONTRACT WITH AMERICA PROVISIONS ON RISK' 
ASSESSMENT AND REGULATORY REFORM" (EPA fact sheet). We have 
learned from EPA employees in the Office of Public Affairs and 
the Office of Congressional and Legislative Affairs that this 
fact sheet was sent t;p over 150 non-governmental organizations, 
almost all of which are special interest groups or industries 
that EPA regulates^' -

■■

As Chairmiah of Subcommittee on National Economic Growth, 
Natural Resour^es,,./.^'jp;d Regulatory Affairs, I am deeply concerned 
that the distribution of the EPA fact sheet may be in violation 
of federal laws-^’ including the criminal provisions of the Anti- 
Lobbying Act, 18 U.S.C. § 1913. It seems plain that this 
document was designed to influence the legislative consideration 
of H.R. 9 in precisely the manner prohibited by the Act. Section 
1913 of the United States Criminal Code provides that:

No part of the money appropriated by any enactment 
of Congress shall, in the absence of express 
authorization by Congress, be.used directly or 
indirectly to pay for any personal service, 
advertisement, telegram, telephone, letter, printed or 
written matter, or any other device, intended or 
designed to influence in any manner a Member of 
Con<^ess, to favor or oppose, by vote or otherwise, any 
legislation or appropriation by Congress ....

Violation of this section is punishable by removal from office or 
employment, a fine, and up to one year imprisonment. Although 
section 1913 permits direct communications' from agency officials



to Members of Congress made "through proper official channels," 
the EPA fact sheet does not fall within this narrow exception.

Over the course of the past few days, the Subcommittee staff 
has been in contact with EPA employees to try to determine the 
extent of the problem. Initially, my staff was informed that, 
except for public speeches that were sent "mostly" in response to 
individual requests, the EPA fact sheet was the only document 
sent to the press or other non-governmental organizations. I now 
know that this is not true. Indeed, at the same time the EPA was 
supposedly conducting an investigation of its distribution of the ^ 
EPA fact sheet, it also was distributing an EPA Environmental 
News Press Release dated February 28, 1995 (EPA press release).

In addition, we recently received a copy of an EPA press 
release concerning H.R. 9^ dated February 9, 1995 and one 
concerning H.R. 450 dated February 24, 1995. We also received 
copies of several purported "speeches," letters, and other EPA 
docximents opposing these and other pending bills. We were told 
that most of these documents were sent to the same list of 
outside organizations that received the EPA fact sheet. It 
simply is not plausible that over 150 special interest 
organizations simultaneously requested copies of these "speeches" 
and other documents, nor would that be a defense to violation of 
tlie anti-lobbying laws.

Press releases are not excluded from the coverage of the 
anti-lobbying laws merely because they contain the title 
"Statement of Ceirol M. Browner." Moreover, the exception in the 
anti-lobbying laws, , for direct communication wito Members of 
Congress "through ptoper official channels" cannot be used as an 
excuse to circbflverit the plain meaning of the law and mass 
produce copies; of "off icial" letters. Based on the content of 
the EPA fact sh^et ./^ijd the EPA press release, the means and 
timing of their'mass'distribution, and other EPA actions, it 
appears that th^. EPA effort x/as carefully calculated to have the 
maximum impact on the legislative debate. The same appears true 
for many of the other documents that were delivered to us late 
yesterday.

Thus, I 2ua even more concerned about the possible, continued 
violation of the anti-lobbying laws by EPA and about the ability 

>of career EPA employees to provide my staff with complete 
information in response to my informal requests. Because of 
these concerns, I would like you to answer in writing the

^ Although the House of Representatives actually considered 
and engrossed H.R. 1022 in lieu of title III of H.R. 9, 
references in this letter and the attached addendum to H.R. 9 
include references ro H.R. 1022 and substitute bills for other 
provisions of H.P.



requests for information in the attached addendum. Please answer 
the first four requests for information within seven days.
Please answer the remaining requests within 30 days.

^ The possible violation of the federal criminal laws by 
officers and employees in the executive branch is a serious 
matter. It should be clear that actions by EPA or other 
executive agencies that appear to violate the anti-lobbying laws 
will be investigated by the Subcommittee and/or the General 
Accounting Office, and where appropriate, referred to the 
Attorney General for criminal investigation.

Sincerely,

dU-
David M. McIntosh 
Chairman
Subcommittee on National Economic 

Growth, Natural Resources, and 
Regulatory Affairs

cc: Honorable Janet Reno
Honorable Abner Mikva 
Honorable John Martin



■
, I ■ * '

; UNfTEp STAT&^.EWIRONMEHTA;. PROTECnON AG£l)CY 
7 • ;WASHiNQTCW;p.C. 2p«0

■ FACTS about! the CX)NTRACT WITH AMERICA FROVtSIQNS ON RI^
• as5;essmrnt and regulatory reform . . •

ttIL 9, a new legiiL^ jm3po«al cuniattly u^er conaidenttioa by the U.S. ^use of 
Rcpraeniativcs, purporta tOTcfona tlw rtsulilccry proceaa by applying Bound adaice and riilc a««TOent 

. — -xo cnvironmartal.dedjion* i6 that wo nufce nk»t effleJeat u«o of our nadort ftfBurcea-fof-pdbEc ho^ •
• ’protection. No one could disagree with thoae goals, but thii bill wouM not a^mpKih those goali In * 

hcL, HJL 9 would block the protections that Americans demand, and detect — Sot safe toys to dean air, 
land, and water - by complicating the very lUng h dalms it will ^oxm;. the federal regulatory process,

APPLYING SOUND SCIENCE TO E^rvmOJ^NTALDECISldNS . '

The supportars ofthisle^slatlon say rlwill apply wundsdonbe to ervironmenialdedsiona. In 
reality, the bill relies on complex economic calculations in detemaning who can receive'public health 
protections, and how much protection they qm receive.

•• roil hfldfcfroiatfew;. .The feieprirtt of the bfflihowi that it will e£Bxtrvdy repeal
— • • 25 yean ofrdea that provide our hadoa's public h^thprotect«>ns.“irmand^ a cost/becefit

balsndhg teat, coupW wilKA petition prooss to roU bade cxisdng niles under the aaci Water.
Act, the Safe Drinking Water Act, the Supetfiind hw, and the Clean Air.Ac^ and ra^.

• Supeneda cdstfng laws:, Thii costA)«aafit.teat would loperwde'itandardi in all other laws in two
wayi. ForexisdngIaw;hietiupVpotitioni)roOcaithroogh.whkdiarxyor»  ̂ .
force a roUback'qf the cadadflg itandardi. In prospoedvo decisions, a C08t/bcnc& analysis and a 
certification of that analyds are reqidreid,. But even then, no new rule to protect pubHc health can

. b« made vnthoutf,R*sdf»dal evidence on the record — aadif any otto piece of that conflicts 
existing law, the updating law if'.aapers^ . ' . *

• • / * t ' **' y thwb provirioni of the‘1^ recently-marked up by the House were rdready In effect, EPA could .
not have banned lead from gasoUnei •cancer-cmulng betuaeoe fixun our drinking watery or dangerous..
poticidns like 0DT ~ actons that are among die moat imporunt public health protedions of our 

time.
• Peer review; Instead of uabg Impiitiil, t^dfle peer review - aa Et A does now — this bill 

would add reviews by addrdacal •export* panels, lixl would allow the reviowerx to include 
individuala or comptniea •ffri-trA by the outcome. That's hardly impartial, and des in the fkoe of 
aoued adeoce.

Spending more, not tea: H5L 9 wouM force ail federal ageftdea to spend more taxpayer doUan 
on extensive analysca, no matter how ngnifleant or insignificant iiwe. It dcs in the face of 
advice from the Nitionjly^cfdemy. '“hich says that the level of luessmcnt thoidd^bc
tdaied to the magnitude of iba problem. /TTV • n*<jyti.«vttMvcUhU * *

V«enH»wrM4



■ i I / * J u:u: -sj Jijj EPA PLBLU: LIA 5ijOOO/OC,

• Pucdns scunce In (he courts; Even though the Uw cuirnuly provides well-scccp ted'rights Uui

ethes and unneceWydeUyi public health pnrt^^ ^ protapies and

N^'o^ Ac^emy'of Sdeooea recognizes HPA u a world leader In risk assessment - weSre 
done thouaands of ^em m the past 20 yean. The Clinton Admlm^on bis improved sdence ifEPA.

ow use of Impartial peer review, providing research grants (o the best sdentists in the U.S^ and
focuimg on the nacon's greatest pubUo health problema. . . • ana

SIMPLIFYING THE REGULATpllY PROCESS
• • • ** • *

The supporters of this logislarioa say h will bring rdief - lower costs,' less psperworic, less 
bt^ucacy •- by simplifying the regulatory process, p^culariy for thoie affected directly by regulatipns. 
But many provisions of the bill would create a convoluted mare that would prevent Federal agencies from 
protecting public health, putting our actipna through an tetricatc bureaucratic system that.would add red 
tape and delay progress.

• DoubUsfuUral staff: At a tinje when President Clinloa is reinveoting government so H can work
better and cost less, HJL 9 would, at 1 rdnlmun^roquire EPA to dot*le the mnnber of Federal 
personnel needed to do thii work-for HttlobeocfiL •

• •
'.•••• • •• Adds red and del^' The bill would add vausy now steps to the existing review and analysis

process, with many options.thnwghout for judldal roview- opt^ that wlllresultm a foff • 
employment act for lawyers, and will delay by months and years mudHteoded public health 
protections in allFpicxW agendca. . . •/ '

" ’ h ' v' ' • ■ • ' . ■ •

• Stalls dc-reguC(^n: T|A propcKdmoratoriuraoartgulslpry action Would actually be 
counterproductive,^ i^ttd oCsaupfifylng tiw aysteaL'It would not only'dday public health 
protection, but woilild stall de-it^ilitocy acdons. - •

Tbe CUnton\<^mioistntiosi ^.already ^ in motioQ nui^ ligdScast inidativea to rdnvent ■ .
. regulation, indudlng the Preadenf s Bcccutivo Order on reguEatoty review, the National Perfbimiuicc 
Review, and EPA's Common Sense Imtiativei. EPA Axiministrator Carol H Browner wants to work with 
Congress to find common sense, cost effectiw environmental poBdes that work for real people in real 
cornmunities. ■ —

* * §

At a dme when we're moving away from a ooe-size-fits-ill approach in onviraomenial protection, 
we don't think the American people want another rigid, bureaucratic system locked into place. As a resuh 
of H.R. 9, our efforu would be replaced by a syctena that U more convoluted, more expensive, more lime-' 
conwming — and4c3'j protective of pubKc health and the enviroarocot.



THE ANTI-LOBBYING ACT

Congressional oversight of agency lobbying is common . Countless times during 
the past 30 years Congress has begun inquiries into the executive branch’s compliance 
with the Anti-Lobbying Act and similar laws that restrict the use of appropriated funds 
for grass roots lobbying, publicity, and propaganda activities. Many of these inquiries 
were later referred to the General Accounting Office (GAO), which conducted its own 
investigation into whether any federal laws were violated. The GAO’s authoritative 
treatise on appropriations law describes dozens of reported GAO rulings on alleged 
violations of the Anti-Lobbying Act and similar laws. Indeed, several of the Anti- 
Lobbying Act inquiries were serious enough that they were referred to the Attorney 
General for a criminal investigation.

The text of the Anti-Lobbving Act. The Act permits direct communications by 
agency officials to Members of Congress made "through proper official channels." 
Section 1913 of the United States Criminal Code provides fiirther that:

No part of the money appropriated by any enactment of Congress 
shall, in the absence of express authorization by Congress, be used directly 
or indirectly to pay for any personal service, advertisement, telegram, 
telephone, letter, printed or written matter, or any other device, intended 
or designed to influence in any manner a Member of Congress, to favor or 
oppose, by vote or otherwise, any legislation or appropriation by Congress

Whoever, being an officer or employee of the United States or any 
department or agfency thereof, violates or attempts to violate this section, shall be 
fined nor thpre than $500 or imprisoned not more than one year, or both; and 
after notice 'and hearing by the superior officer vested with the power of removing 
him, shall bi^ reifi^V^ from office or employment.

f/

The dual purposes of the Act. One purpose of the Act is to prevent agency 
officials firom squandering public money in attempts to increase their budgets or protect 
their jobs. In a free society, the Act serves an even more important purpose of 
preventing executive branch agencies from using tax dollars to disseminate propaganda 
and "reeducate" the public about pending legislation.

What the Anti-Lobbving Act permits and prohibits. The Department of Justice’s 
Office of Legal Counsel (OLC) and the GAO draw a distinction between direct and 
indirect lobbying efforts. OLC and GAO have interpreted the Act to permit several 
types of direct communications by agency officials to Members of Congress made 
"through proper official channels." However, the Act prohibits the use of any 
appropriated funds for indirect lobbying efforts "designed to influence in any manner a 
Member of Congress" on pending legislation. Moreover, there is a distinction that EPA
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intentionally blurs between public speeches intended to inform the American people 
about most issues, which the Act permits, and speeches or press releases which condemn 
pending legislation and are intended to incite the listener or recipient to pressure 
Menibers of Congress about the legislation. That is why the Subcommittee is disturbed 
by the EPA claims that grass roots lobbying against pending legislation (what 
Administrator Browner characterizes as "[k]eeping the American people informed and 
educated”) "is an essential part of EPA’s duties." The EPA is a creature of Congress and 
the Administrator’s sole duty is to execute the law — all of the law - including the law 
against grass roots lobbying designed to thwart the will of the people.

j

Public officials should not attempt to evade the law. Despite the express terms of 
the Act that "[n]o ...money" may be used in any attempt to influence a Member of 
Congress "in any manner" on pending legislation, EPA asserts that the Act prohibits 
almost no indirect lobbying activity. For support, EPA relies on the fact that no one yet 
has been prosecuted for violating the Act, and that its acts were normal and customary.
We simply cannot accept at face value EPA’s claim that its lobbymg activity was typical; 
our experience and the initial evidence suggests otherwise. More importantly, the 
American people demand a higher respect for the law from government officials than 
merely remaining unindicted. The criminal law is not a game. Public officials should 
not attempt to skirt the line or avoid the law through creative interpretation.

EPA admits that attempted "grassroots lobbying" is a crimes "Even EPA admits 
that grass roots lobbying is prohibited by the Act in its March 13 letter. EPA relies 
heavily on a 1989 OLC opinion in its argument that no one at EPA could possibly have 
violated the law. But the 1989 OLC opinion defines "grassroots lobbying" as 
"communications by executive officials directed to members of the public at large, or 
particular segments of the general public, intended to persuade them in turn to 
communicate with their elected representatives on some issue of concern to the 
Executive." 13 Op.,O'.L.C. 3^1, 365 (1989) (Preliminary Print) (emphasis added). This 
OLC opinion refutes;|;the ijLj^^oh that only grass roots lobbying directed.at the general 
public violates the statute.the opinion also refutes EPA’s suggestion that the law only 
prohibits explicit requdsts to. third parties to contact Members of Congress. Indeed, no 
respected authority supports that suggestion, and the language of the Act is to the 
contrary. Thus, any communication designed to persuade a particular segment of the 
general public to communicate with their elected representatives is prohibited.

The facts the Subcommittee knew prior to our first written request for 
information : (1) EPA officials used taxpayer funds to create non-public advocacy 
material strongly condemning pending regulatory reform legislation; (2) an objective 
reader would interpret these documents as a call to action, or in the words of one 
newspaper, "a call to arms;" (3) EPA used taxpayer funds to fax these documents to more 
than 150 grass roots lobbying organizations and industry groups that are active in 
lobbying Members of Congress on these legislative proposals; (4) most of the documents, 
including the strongest advocacy pieces, were not solicited; (5) the mass-faxing of these
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documents was carefully timed to coincide with important votes in the House of 
Representatives; and (6) such action was consistent with a pattern of other EPA contacts 
with grass roots lobbying organizations to defeat the reform legislation.

The admitted facts appear to constitute a violation of the Act. The concerted 
EPA actions appear to fit the definition of prohibited grass roots lobbying preasely.
There may be even more direct evidence of intent, but the prima facie case is strong that 
some EPA officials may have violated the criminal law. The Subcommittee has a duty to 
find out if that is the case, and if so, how widespread the problem might be.

New evidence. The Subcommittee recently has obtained additional evidence 
which suggests that the EPA lobbying activity may be unprecedented in its scope and 
design. Part of this evidence is in the few documents EPA has produced, including 
troubling memoranda on EPA’s "outreach activities on H.R. 9." Other evidence has 
come from third parties. In short, there is further evidence that EPA’s lobbying activity 
was not normal agency conduct as claimed. Administrator Browner states that she has 
"personally emphasized . . . [the] imperative" that public officials "comply fully with both 
the letter and spirit of the [Anti-Lobbying] Act," and "have provided for training of [her] 
staff on these issues on repeated occasions." If that is true, then any violation of the 
letter or spirit of the Act by EPA officials was not accidental.

More Unanswered Questions . EPA’s assurances that it was not attempting to 
influence the legislative debate in its communications with outside lobbying organizations 
and industry groups begs the question of what it was trying to do.

1.
2.
3.

4.

5.

6. 

7.

Why did l^A create the lobbying materials?
Why did J^A'^nd the advocacy material out when it did?
Did think its advocacy material would be ignored by the grass roots 
lobbying organmtions?
Why <^d EP^Aii send out its advocacy material if it thought it would be 

ignored?, •
Did EPA think that its advocacy material would help the lobbying groups 
lobby more effectively?
Why did EPA want to make its views on pending legislation known to 
industry groups that it regulates?
Was EPA sending implied threats to industry groups that they better 
support (or at least not oppose) EPA’s lobbying efforts?

Other arguments bv EPA about the Anti-Lobbving Act. The following responds 
to other erroneous arguments by EPA that no one could possibly have violated the Act:

1. The Subcommittee rejects the notion that the Act does not prohibit any 
lobbying activity as long as agency officials do not spend "significant" amounts of money 
on such activities. The legislative history EPA cites for this proposition does not support
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such an interpretation. More to the point, the express terms of the Act could not be 
more clear on this matter. The Act begins: "[n]o part of the money appropriated by any 
enactment of Congress shall ...be used ...."If Congress wanted to ensure that no money 
would be spent on indirect lobbying activity, how could it have been more clear? As an 
aside, however, we wonder what amount of money EPA considers "significant." We also 
would liVft to know if this amount of money was spent on prohibited lobbying activity. In 
fact, this was one of the questions we posed that EPA refused to answer. (Request 7.)
If EPA continues to withhold this information, GAO can conduct its own investigation 
into the amount of 2q)propriated money that was spent by EPA officials on prohibited 

lobbying activities.

2. EPA is wrong that the Subcommittee is not entitled to information about 
meetings, conversations, and memoranda between EPA officials on (1) their plans to 
encourage outside parties to lobby Members of Congress, and (2) their plans to send 
advocacy material to outside lobbying organizations. The Anti-Lobbying Act is an intent 
crime, and such information is highly relevant to the officials’ intenL

3. EPA’s reasons for engaging in questionable activity are not excuses under the 
law or justifications for refusing the Subcommittee relevant information. EPA claims (1) 
that it "conducted its ...outreach in the face of sweeping pending legislation," and (2) 
that it "did not have the opportunity to testify on significant portions of the ’Contract 
with America’ legislation." the Act permits many types of direct communications with 
Members of Congress, which EPA engaged in up until the day the House passed the 
regulatory reform legislation. There are no other exceptions for (1) sweeping legislation 

or (2) neglecting to testify.

4. Officials who^mpiy that our investigation was "undertaken lightly or for 
political purposes^ 4o not know the facts. These same officials concluded at the onset of 
our investigation (more than, a week before EPA provided us with any response) that no 
wrongdoing could jpossiblysihave occurred in mass-faxing the EPA advocacy documents to 
over 150 grass root& organizations and industry groups on the eve of important votes in 
the House. That lends us to think that they reached their conclusion without troubling 
to learn the facts. The Subcommittee has been extremely careful in its investigation and 
has attempted to obtain information through informal requests. Only when that effort 
failed did the Subcommittee pursue other means to obtain the information. The 
Subcommittee intends to uncover the facts before it comes to any firm conclusion.

Administrator Browner’s disrespect for the law. In her public statements and in 
letters to the Subcommittee, Administrator Browner has shown a shocking disrespect for 
the anti-lobbying laws, which she asserts prohibit almost nothing. The Subcommittee 
also is troubled by intemperate statements that the Administrator is "going to keep on 
doing what [she has] been doing." Such statements do not instill confidence that EPA 
talfps the Subcommittee’s investigation seriously, and it provokes suspicion in the minds 
of citizens who have no choice but to conform their conduct to the law.

-7-



CUESTiONS FOR THE RECORD SUBMITTED 5Y MR. SKAGGS

White House Office
What criteria is used in determining whether a /°';he?ra''^v
business" or political/campaign purposes? Who makes this decisio . Y
independent oversight of this decision?

making the invitation, those individuals or groups meeting with the President 
Lady, and the nature of the remarks.

Followina the trip, the actual schedule of the trip and remarks by the Present are 
rpviowe'^to e.nsure that events occtjrred as planned. This final review determ
cne'“actual desipnation of the trip (ie. official vs. \s%Ysfqn^ed
change once a trip begins, the final review is critical. When the trip 
as political or mixed (official and political), a trip summ.ary is approved and 'S signed- 
off by the aooropriate official with the White house Counsel s Office, Adyance 
Office, Political Affairs Office, and White House Operations. Tne Deputy Assistant 
to the President for White House Operations approves and signs a trip surnmary for 

trips designated as 100% official.

Regardless or the nature of the trip, certain individuals are 0®?iSh2«d as official 
travellers at all times. In addition, a travel authorization form J
prepared and signed by the Deputy Assistant to the President for 

Operations for each and every trip.

The General Accounting Office (GAO) periodically reviews the White
exoenses and trio summaries for the accounting or oTticial c.narges. the pasu.
GAO has founo tne 'rne,fhods in accounting for travel expenses to be appropriate.

Special Assistarice to .the President
T

How many of the Office's requested 26 PTEs are assigned to the Council on 

Competitiveness^ How much are you requesting to 
fund these PTES?

JequlsVel b? (he’offfcl’orthi V^\'®Pre'sident wouid^^^^
their duty hours (approximately 70 to 80 percent) lO supporting the Cou
funding required is $86,000.

Please submit a complete list of regulatory proposals or other cases 
Council on Competitiveness has been involved. What criteria does the 

in choosing which cases to work on?

The Council is involved in a wide range of regulatory and
Among the more significant are those described m p has
nress releases that discuss the Council's activities to date. The President nas
directed that the Council serve as the coordinating body for '’®9^'®^°73in'thTcht^eha
Executive Orders 12291 and 12498. These executive orders also contain the crite
that the Office of Management and Budget (0MB) and the Council use i 
rom..iarion«^ and discussino regulatory policy.



I ~e Council's recuiacory review activities involve wor:<:r,a cicseiy with QMB in 
carrying out that agency's regulatory review procram. ^Jormally the item*; ir

agencies to uhder.ake this review, the President also establisheo criteria to be used 
^ evaluating regulations. The relevant executive orders and a coov of the 
President's memoranda are attached. ^

Please describe each regulatory proposal as it came before the Council or its staff 
and then describe the position advocated by the Council or its staff regarding the 
regulation. Finally, please describe all changes in proposed regulations, as they were 
finalized, reflecting the comments of the Council and its staff.

The broad scope of this request would require by its literal terms a description of 
every proposed regulation reviewed by the 0MB since the inception of the Council 
in Its present form on March 31, 1989. Under the process established by Executive 
Orders 122..1 and 12498, the Office of Information and Regulatory Affairs (OIRA)

2,200 regulations each year, although the figure reached 
2,w23 m 1 — 1 Tnis request also encompasses various drafts of the regulations and 
a oescription OT positions taken by various agencies during the review process. The 
process or identifying, gathering and reviewing these m.aterials for reiease would 

^ extraordinary burden on the limited staff resources of the Council and 
□ MB. The Counc:i would be haopy to respond to particular questions about 
particular regulations that may be of interest to the subcommittee.

Please submit a copy of all written communications made by the Council or its staff 
to all departments and agencies on any of these proposals.

Council staff rrecuen'tly' meets with OIRA on regulator^/ issues that are being 
cooroinated anc thes« meetings often involve interested agency staff. No detailed 

OTpcmmtinications that occur on these occasions, particularly where 
oral delioerations a:re jn'Sifolvec. In addition, telephone conve.'‘sations take place during
the review proces^, ,3nd ho records are keot of routine communications of staff 
memoers.

I hose written documents that are generated in the course of deliberations on a 
regulatory issue are pre-dec:sional and deliberative in nature. Disclosure of these 
communications would inhibit the candor of those participating in the process and, 
aS a consequence, injure the quality of agency decision making. Consistent with 
Administration policy, these types of communications involving Cabinet-level bodies 
are not disclosed except in extraordinary circumstances. However, if the 
subcommittee has specific questions concerning particular regulatory issues, the 
Council will see.k to provide responsive information.

For each of the regulatory cases that the Council has considered, please list all 
communications that the Council has received — oral or written - from outside 
interests. Please provide the Committee a copy of any written materials received.

Council staff frequently meet with interests outside the government on regulatory 
issues that are being coordinated. No detailed records are kept of communications 
that occur on these occasions, particularly where oral deliberations are involved. In 
addition, telephone conversations take dace Purina the review nrocess and no



."“;?„^“'l'“='°'’= "‘’® °' Particicating “the nrocesa and
tnesr'rvnV, "9®-"='’' '^=^'"3- 't ia AdI4:ra °on policy

u.at these types of comrr'.uncations are not disclosed except in ex-r-nrHin^

dIcJet? » not why n«? " « the reguietory agency included in thi

iL-==h'‘^>*’® emphasized that the Council itself does not engage in rulemaklno 
hoinn^ Coordination of the Administration's review of reculahons

'=Y Branch agencies and departments Tne loe^cies
S-f. involved retain the statutory resoonsibility for making their cecisions

tf’a' 'S Ceveioped. Tne Council works Xith them to ehsu"e 
compj ance with all or the relevant provisions of the Administrat ve pfooedure Ac- 

^rinvniv.r L< Thplementihc regulations. Whe.'e meetinos with outside pard«of the pub"c who®wth°m'"® President's policy to be avaiiable to all r^emC^rs
^ P communicate witn him or his staff on poiicy maners 
‘wor:< with the agency. This heios ensure that the rules

cocke’- whe4 ''5'l^?ed^~s o-^-^S on inrormation and data piaced in the rulemaking 
uvjv,ive. wne.e .equireo c=s o. .ne cate or promulgation.

wkh^o^utsfd^e^?n^p%^^4"'"'nn^^® rulemaking agency to all meetings that 0MB staff has 
e interests. Does the Council follow this practice? If not, why not?

_ ^ ^ouno.i is ..o invite start of the rule.maki'nc ace.ncv to oar~'C'nsTP
disc-^ssed*^^W^^e'VCouri^S^'has an interest in the regulator/ agency being 

or may persons outside of government, they may
m-\/ nr^T Ha • irom various agencies. Agency represe.ntativesi^loorSorhts =™P'V because it would be ihObh^niSt or

meebhg^s ih me Office of the ViorPresTenr''" ""



S|s;Sp5Si€B!S-Lia:Hi2S
IL'!. quality or agency decision making. It is Administration policy
ihat i.hese tyoes of communications are not disclosed except in extraordinarv 
circumstances. However, if the subcommittee has specific questions concerniria 
particular regulatory issues, the Council will seek to provide responsive information^

When the Council reviews regulations and receives communications from outside
doyke1’‘^“ATe®thrcoulfc'T-,®'’® =='""’“"‘“''0"= included in the rulemaking
dolkej? H not! why nit? comments to the regulatory agency included in the

r^mnifanr^r developed. i he Council works with them to ensure
- relevant provisions of the Administrative Procedure Act

-ro'irfw^il'regulations. Where meetings with outside parties 
-L- “ ^®sult or the Vice President's policy to be available to ail members

-° qqq^rnunicate with him or his staff on policy maners,
S?ued‘ht ® sgency. This heios ensure that the rules

ccency are oased on information and data placed in the ."ulemaking 
cocxe. wnere required as or the date of promulgation.

0MB s practice is to invite the rulemaking agency to all meetings that 0MB staff has 
with outside interests. Dbes the Council follow this practice? If not, why not?

0 ^ ay not invite |;^,br0sentatives from various agencies. Agency representatives 
may not be invited on some occasions simply because it would be inconvenient or 
inappropriate, i nis practice is consistent with the gene.-al policy followed for all 
meetings in the Onice of the Vice President.
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SUMMARY OF AND COMMENTS ON VICE PRESIDENT’S 
RESPONSE TO REPRESENTATIVE SKAGGS

On June 8,1992, Rep. Skagp wrote to the Vice President requesting more 

detailed responses to questions about the operation of the Council on 

Competitiveness than had previously been provided. Mr. Skaggs requested 

information with respect to respect eight ares of interest to his subcommittee. 

On August 3,1992, the Vice President’s Office, through the Counsel to the Vice 

President John L. Howard, responded by essentially rejecting the validity of each 

and every request. A summary of and brief commentary on the letter follows.

BLOWOFF 1: REQUEST FOR COMPLETE LIST OF REGULATORY

PROPOSALS REVIEWED

Mr. Skaggs asked "for a complete list of regulations in which the Council 

or its staff have, had significant involvement," noting that a Washington Post 

article he'd .quoted Council staff as saying that "‘council staff limit the 

intervention to''about 60 cases a year, tending to choose those with major
•It

economic impact’"

VP Response: "[I]t seems unproductive to engage in debates over

propositions advanced by the media about the frequency and degree of Council 

involvement in agency regulation formulation. Moreover, the ftill list of 

regulations that were reviewed pursuant to Executive Order 12291 and 

coordinated by the Council can be obtained from the Office of Management and 

Budget docket. In any case, we hope our offer to provide additional information
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in reaponae to your particular questions about particular questions is a 

reasonable accommodation to your interest in Council activities."

COMMENT: The request for a list of rulemakings in which the Council 

was "significantly involved" was ignored, apparently because Mr. Skaggs did not 

identify with particularity a rulemaking he was interested in. However, 

subsequent responses indicate that "particularitsr" will not in itself suffice to 

elicit information.

BLOWOFF 2: COMMUNICATIONS WITH OUTSIDE PARTIES

Mr. Skaggs asked for all written communications to the Council from 

parties outside the Government, noting that the 1986 Gramm memo imposed on 

OIRA the obligation to disclose such communications, and that FOIA case law 

has established that the FOIA exemption for "predecisional" or "deliberative 

process" memos did not cover communications from interested non-govemmentai 

persons.

yP Response: < The response was four-fold: (a) The disclosure

requirem^nbs of the Gramm Memo do not apply to the Office of the Vice 

President hr thdji Council, (b) When the Council is engaged in reviewing 

proposed agfehcy regulations it is not engaging in rulemaking but is rather 

"assisting in the coordination of the Administration’s review of regulations being 

promulgated by Executive Branch agencies and departments" and thus is not 

subject to any administrative or statutory requirements for disclosure that apply 

to agencies involved in "rulemaking." (c) The July 14,1992 decision of the Court 

of Appeals for the District of Columbia Circuit in New York v. Reilly legally 

ratifies the Council’s coordinating and advisory role in the regulatory review 

process, (d) Under the law, citizens have a greater legal access to non-
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governmental communications to agencies under the FOIA than a congressional 

committee because the separation of powers doctrine imposes greater restrictions 

on Congressional access to executive branch communications ("[T]he issue here 

ia Congressional access to Executive Branch information, not access by the 

public to that information by the public under the FOIA. Also, our initial 

response indicated Executive Branch confidentiality interests are protected by 

reparation of powers principles, not the FOIA.")

COMMENT: The utilization of New York v. Reilly evidences the true 

purpose of this letter: to announce that it now has legal authority to challenge ^ 

any claim that Council interventions in agency decisionmaking, abeent any 

congressional restriction to the contrary. Also, by its other reasons, it is setting 

up the alternate defense to pending and future court challenges that it is 

neither an "agency" when it is performing its regulatory review functions nor is 

it engaged in the rulemaking process when its engages in review activities. This 

is directly contrary to the holding in Meyers v. Bush, which is now on appeal
f ' f

before the D.C. Circuit, which held that the direct predecessor to the Council, 

Bush’s Co]^iss|ipp' bn Regulatory Relief, was an "agency" subject to the FOIA. 

BLOWOFF'3:’ WRITTEN COMMUNICATIONS FROM THE COUNCIL

Mr. Skaggs asked for copies of communications between the Council on its 

staff and agencies whose rules were under review, noting that existing case law 

makes its clear that POIA-like exemptions are not applicable to Congressional 

requests for access to agency information because it has "a special right of access 

to privileged information not shared by others," quoting from Murphy v. Dept, 

of the Army a in FOIA case, and that statutory provisions, such as that in the



hUG 0^ 'rZ :4:ZZP'’ G P.5

-4-

Clean Air Act, require disclosure of all written communications during a 

rulemaking proceeding.

VP Response: (a) Since the Council has not invoked any FOIA exemption 

"a discussion of FOIA case law serves no useful purpose." (b) The Clean Air Act 

disclosure requirements don’t apply to the Council because it is not on "agency." 

(c) The OIRA disclosure policy under the Gramm Memo is not applicable to the 

Council; (d) The Supreme Court’s decision in U.S. v. Nixon cloaks such 

communications as a matter of executive privilege.

COMMENT: (a), (b) and (c) are simply evasions of the issue raised and 

have been addressed previously. U.S, v, Nixon, of course, is not authority for 

such a withholding. The Court there specifically rejected any claim of 

presidential executive privilege that "depends solely on the broad, 

undifferentiated claim of public interest in the confidentiality of such 

conversations ... Absent a claim of need to protect military, diplomatic or 

sensitive national security secrets, we find it difficult to accept the argument 

that eveil the very important interest in confidentiality of Presidential 

communici|tionS''jiA^diminished by production of such materials." U.S, v. Nixon, 

418 U.S. 6'83, 706 (1974). Moreover, the court made it clear that only 

communications by the President himself to his closest advisors would be 

covered by the constitutional privilege.

4: EXCLUSION OF THE RULEMAKING AGENCY FROM COUNCIL

MEETINGS WITH INTERESTED PARTIES

Mr Skaggs asked whether the Council invites agencies to meetings with 

outside parties regarding rulemaking proceedings that are being conducted by 

the particular agency, as is required by the Gramm Memo.
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VP Response: There is no legal requirement applicable to the Council to 

invite agencies to any its meetings with outside interested parties.

COMMENT: Again, the Council divorces itself from even the minimal 

openness requirements that OIRA has imposed on itself.

BLOWOFF 5. INCLUSION OF COUNCIL COMMUNICATIONS IN THE 

DOCKET

Mr. Skaggs asked whether communications hrom outside parties to the 

Council that contain factual matter, and Council policy comments on regulations 

under Council review are placed in agency rulemaking dockets.

VP Response: The Council is not an "Agency" and therefore does not

have to comply with disclosure requirements of E.O. 12291 or the 

Administrative Procedure Act.

COMMENT: The "non-agenc3r" status of the Council has obviously become 

a critical aspect of the Council’s defensive posture which can only be trumped 

by legislation specifically defining it as an "agency when it engages in

regulatory review activities.
I ' 'BLOWOFI 6. Ap^GATIONS OF ILLEGAL AND UNETHICAL COOTUCT 

Mr. Skaggs asked for substantive comment on testimony by witnesses 

before his Subcommittee alleging that actions by former Council Executive 

Director Allan Hubbard violated conflict of interests rules, and that secret 

meetings held by the Council staff and representatives of regulated industries 

violates "the Administrative Procedure Act, the Clean Air Act, and the Executive 

Branch’s own commitments."

VP Response: The U.S. Office of Government Ethics, (OGE) cleared Mr. 

Hubbard of any wrongdoing.
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COMMENT: OGE did not actually rule on the propriety of Mr. Hubbard’s 

conduct; it said that it never investigated the issue because it never had been 

presented with "sufTicient information” to engage in such an investigation. The 

response does not address the question of the legality of secret meetings at all. 

BLOWOFF 7: PARTICULAR QUESTIONS ABOUT PARTICULAR

ALLEGATIONS

Mr. Skaggs identified a ''particular” interest in four types of regulations that 

the Council had been specially involved with, i.e., Clean Air Act, Clean Water 

Act, and Occupational Safety and Health Act, and the draft policy reviewed by 

the Council involving the Secretary of Energy’s National Energy Policy, and 

requested that the Vice President detail "(1) contacts with outside parties, (2) 

descriptions of Council positions and their regulatory influence, and (8) 

disclosure of written communications between the Council and rulemaking 

agencies for each of the regulations identified.”

VP Response: The question posed was not particular enough: "Although 

you have jidentiiied four general sets of regulations or regulatory policy in which 

you are iij^res|^ed;, you have not indicated the questions you want answered 

concerningr'the items identified."

COMMENT: There is apparently no degree of particularity or specificity 

that will meet the threshold for Council response.

BLOWOFF 8. STAFFING LEVEL OF THE COUNCIL

Mr. Skaggs asked for identification of full time staff on the Vice President’s 

staff who are devoted to Council regulatory review functions.

VP Response: Only the Executive Director, David McIntosh, and one

other full-time staffer devote time to regulatory review activities, and then only
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70-80% of their time is so devoted. Also, four other professional staff members 

were identified as having been "assigned" from other other agencies.

COMMENT: The $86,000 in salaries for the time devoted to Council work 

was the subject of recent work was the subject of recent House deftinding action. 

It may be noted that "assignees" from other agencies to the Vice President’s 

Office are paid fully by the assigning agency, as opposed to detailees who are 

paid, through reimbursements, by the agency to whom the people are detailed. 

In the most recent year for which statistics are available, PY 1988, the Vice 

President's Office had 8 detailees and 37 assignees. The question may be raised 

how many detailees and assignees are currently on board, and whether in fact 

only 4 assignees do Council work.



H8014 CONGRESSIONAL RECORD —HOUSE August 11, 1992
pleased that Its result was unanimous, 
or overwhelmingly approved tonight. 
We hope It Is a step In the right direc­
tion. We hope that It la a step to bring 
the parties to the negotiating table, 
which we all want, once the violence 
ceases and -International borders are 
recognized.

HOW MANY TD4ES DID CLINTON 
AND BUSH RAISE TAXES?

(Mr. JONES of Oeorgla asked and 
was given permission to address the 
House for 1 minute and to revise and 
extend his remarks and Include extra­
neous matter.)

Mr. JONES of Georgia. Mr. Speaker, 
there’s an Interesting column In this 
morning's Post called “Anatomy of a 
Smear." Why. Just yesterday a Member 
from the Republican side attacked 
Governor Clinton for raising taxes In 
Arkansas 128 times.

I imagine we’ll be hearing that num­
ber a lot next week down In Houston. A 
whole lot. But, there’s one big problem 
with that—it Just ain’t so.

A fair accounting shows 55 to 69 reve­
nue increases In 11 years, 7 of which 
have expired, and 48, I repeat'48, tax 
cuts.

Now. by the Bush campaigns’ means 
of reckoning, the President himself has 
raised taxes 133 times In Just 4 years.

So. when you hear this misinforma­
tion coming from the O.O.P. conven­
tion, consider the source, and then Just 
switch the channel to Murphy Brown.

[From the Washington Post] 
AMATOMT OP A SMEAR 
(By Michael Kinsley)

BOW MANY -nMSS DID CLINTON—AND BUSH— 
RA1SETAXXS7

Massachnsetts Oov. William Weld repeat­
edly referred to the 43 tax Incream Clinton 
signed during 11 years as governor.—USA

Uon of number 74 (a 25-cent tax increase per 
gallon on "light wine”). "Tax Increase" 
number 93 Is a tl per-convlctlon court coats 
fee Imposed on criminals. One dollar, and the 
Bushles are complalnlngi These people are 
supposed to be tough on crlmet 

Item number 4S la a 1987 law lengthening 
the season for dog racing. This Is apparently 
a "tax Increase” on the theory that a longer 
season Increases state gambling tax reve­
nues. Other supposed tax Increases either 
never actually took effect (number 71) or re­
placed another tax of equal else (number 117). 
A fuel tax Increase Is counted as two beoause 
It applies to both gasoline and diesel. A gen­
eral boose tax Increase weighs In at five If 
you count such categories as wine coolers 
separately—as they do.

Dick Alexander, an Arkansas law professor 
working for the Clinton campaign, figures a 
true count would be 66 or S8 Increases in var­
ious taxes and fees while Clinton was gov­
ernor,, depending on how you flgure. He even 
Includes 10 tpe Republicans somehow over­
looked.

But in the real world, as opposed to Repub­
lican propaganda fantasies, taxes go down, 
too. Alexander has produced a list of 48 tax 
cuts during Clinton's governorship. These In­
clude such George Bush favorites as tax 
breaks for enterprise sones and capital gains. 
They also include a general cut last year 
that reduced or eliminated Income taxes on 
374,000 low-income Arkansas citizens. Since 
seven of Clinton's 66 (or 69) tax Increases 
have expired or been repealed, the actual 
number of tax "Increases" and the number of 
tax "cuts' are about equal. If you care.

Arkansas Is a very low-tax state. It ranks 
49th In per capiu state and local taxes and 
60th In per capita expenditures. Even meas­
uring taxss as a share of personal income, 
Arkansas ranks 47th.

A “Factsheet” put out by the Bush-Quayle 
committee augments the "138 tax increases” 
canard with the assertion that; "Taxes are 
SXn.l million higher on an annual basis than 
when Clinton took office." This figure re­
flects InflaUon and growth as well as real 
thx Increases. By the same moronic calculus. 

, federal taxes are *476.4 billion higher than 
when Ronald Reagan and George Bush took 
office.
! In fact, the absurdity of this whole connt- 
tbe-taxes exercise Is Illustrated by applying

negotiating arms control with the Soviets: 
"Tmst. but verify."

Today . ;
BUI Clinton as governor of Arkansas raised . . __

taxes something like 138 different: tlmes..iV, to George Bush's tenure as president. Just
T\mea rtvemwim tAV tfK'MbAJIA? PAHTilfc Ifc. *ThA nOtAFlOlUDan Quayle

Well. Uke taxes. We're mad 
Bush because he raised taxes once, 
ton has signed 121 tax Increases. A hundred 
and twenty-onel—Rep. Newt Gingrich

Like Joe McCarthy counting communists 
In the State Department. Republicans have 
had a hard time deciding exactly how many 
tax Increases to accuse BIU Clinton of. They 
have settied on the number 138, and the 
Bush-(Juayle campaign has Issued a list.

The exact number of tax Increases in Ar­
kansas while Clinton was governor U a 
meaningless question In any event, but the 
Republicans obviously think it’s a teUlng 
point. As McCarthy understood, a number 
lends phony precision that gives weight to 
the general Indictment—In this case, that 
Clinton Is a "tax raiser.” So the accuracy of 
the number Is Important, not for what It 
says about Clinton but for what It says about 
Bush. Bush has decided to campaign on the 
theme of “trust.” Bear with me while we 
analyze the “128 tax Increases." and see if 
yon can trust George Bush.

The Bush-Quayle list Is hilariously shoddy. 
My favorite Items are three (numbers 31. 86 
and 91), which aren't items at all. They are 
Just places where the deeorlptlon of an al­
leged tax Increase took more than one line. 
Similarly, number 78 Is a verbatim repeU-

''one tax Increase? Forget It. The notorious 
i960 tax Increase was 73 separate Increases. 
And Bush signed tax bills In 1969 and 1991 as 
well, each one with multiple provisions. Who 
can forget his decision in 1989 to "limit non- 
recognlUon treatment when securities are 
received In certain Section 351 trans­
actions”? That one was a *1.4 billion tax In­
crease over five years.

There have been dozens of federal excise 
tax Increases during Bush's reign. For exam­
ple. In 1990 he Imposed a two-stage tax In­
crease on both small and large cigars—dis­
tinct categories In the statute. By the Bush- 
Quayle rules, that counts as four separate 
tax increases.

Overall, by my count using his rules. Bush 
has raised taxes 133 times—more often In 
Just four years than Clinton did In 11. And 
that doesn't even Include Increased fees for 
government services such as National Parks. 
Nor does It Include criminal fines.

Elvery day the Bush-Quayle machine puts 
out stuff like this malarkey about "138 tax 
increases," and every day Republican sound­
bite artists fan out to spread the word. The 
Cllnton-Oore machine is no less efficient, 
but 1 believe It U leas dishonest. If anyone 
hae a counterexample, I would like to bear of 
It. Meanwhile, when Bush talks of "trust.” I 
am reminded of Reagan's old mantra about

QUAYLE THUMBS NOSE AT 
(X)NGR£SS

(Mr. SKACX3S asked and was given 
permission to address the House for 1 
minute and to revise and extend his re­
marks and include extraneous matter.)

Mr. SKAGGS. Mr. Speaker, the 
Quayle Council has done It again. The 
Council, In Its Imperial style, hae 
thumbed Its nose at Congress and said 
quite clearly. “We don’t care, we don’t 
have to—we're the Quayle Council.”

For more than 3 months I waited for 
a response to questions submitted to 
the Council at an appropriations hear­
ing on its budget. Basic questions 
about who staffs the Council, how they 
operate, and what regulations they re­
view. The response I got back last week 
was nothing more than artfUlly written 
bunk—In short, they said. “Congress, 
what we do Is none of your business, 
and we won’t cooperate.”

Why does the Council Insist on keep­
ing Its actions and operations secret? 
Because they know that if the Amer­
ican people knew how the Council gives 
special breaks to corporate contribu­
tors and political allies, the American 
people Just would not stand for It. This 
is exactly the kind of thing that breeds 
distrust and disgust with Government.

The Senate will soon vote on whether 
to eliminate funds for the Council. 
Congress has no business spending ti^- 
payer dollars to fund a secret agency 
that’s totally unaccountable to the, 
American public. We should put this 
rogue operation out of business.

'At this time. I am Inserting Into the 
RECORD a copy of my letter to Vice 
President Quayle. the response, and a 
staff analysis of how far It falls short.

HOUSE or REPRESENTATIVES.
v/athintton.. DC, June t, 1992. 

Hon. J. Danporth quayle.
The While House, 1600 Pennsylvania Ave., 

WasMnoton, DC.
DEAR MR. VICE PREsroENT After tho hear­

ing of the Subcommittee on Treasury, Foetal 
Servloe. and General Government on March 
17, 1993. tho Subcommittee eubmiued several 
questions for the record on my behalf regard­
ing the operations of the Connell on Com- 
peUUveness. which you chair. Your offlto 
sent answers to those quesUons on AprU 39, 
1993. Unfortunately, tho answers snbmlttod 
were In most respects not responsive or ade­
quate. _____

LISTINO OF REGULATIONS REVIEWED
I asked for a “complete list” of tho spocino 

regulatory proposals tho CompetltlwoM 
Connell has reviewed. The response failed to 
provide this list. Instead, tho Subcoinmittee 
was given "fact sheets and press releases 
that describe selecUve Issues “among tho 
“wide range of regulatory and oom^utive- 
nass issues ” handled by the (Council. How 
over, the staff to the (tompotltlveness Col. 
cll has told Tho Washington Post (Jan. i. 
1992) that they operate under a "no finger­
prints" policy, under which they seek to pre­
vent public disclosure of their IntervonUon 
in important federal reguUtlons. F« Ui- 
stance. In one case involving reguuuon of 
airline noise discussed In the Post story. 
Council staff made a deliberate decision not
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to pnbllclxa the Cooncil's decisive role be­
cause the Issue was a "political loser." In­
deed, In that story, you are said to "prefer 
that most of their Inteirentlons. like that on 
aircraft noise, leave no fingerprints," be­
cause. "In this town, especially, you don't 
want that to come out" (emphasis added). 
Given this, an attempt to limit congres­
sional oversight to only the selected Issues 
disclosed In press releasee and fact sheets 
would give Congress only an unacceptably 
partial and misleading picture of the Coun- 
cll’s actlvltlea. For that reason, 1 again ask 
for a complete lUt of the regulations in 
which the OsnncU or lu staff have had sig­
nificant Involvement, not those where the 
Involvement has been merely perlpheraL 
Your staff told the Post that "conncU staff 
limit the IntervenUons to about 60 cases a 
year, tending to choose those with malor 
economlo Impact." Identifying those cases 
should not be that dlfflcnlt. and the Sub­
committee has a right to this Information.

COMMUNICATIONS WITH OUTSIDK PARTIES
I also asked for details of communications 

that the Connell has received from outside 
parties on regulatory matters and for copies 
of all written communications received from 
these parties. The Council's reply stated that 
"Council staff frequently meet with Interests 
outside the government on regulatory Is­
sues." but that “it la Administration policy 
that these types of commnnlcatlons are not 
disclosed.”

My understanding, however. Is that It la 
not Administration policy to treat commu­
nications from Interested parties on regu­
latory mattere as confidential. To the con­
trary, the procedures for regulatory review 
under Executive Order 12291 specifically pro­
vide that “written materials received from 
anyone not employed by the Federal Govern­
ment are made available • * • for review tv 
the public." In the case of rules from the En­
vironmental Protection Agency and any 
other Department or agency requesting simi­
lar treatment, the disclosure extends to 
"oral communications concerning . . . m^s, 
e.g. meetings, telephone calls, * * * with p^ 
sons who are not employees of the^ Fedenl 
Government” (OfOce of Managen^t v dhd 
Budget. “Additional Procedures Concerning OIRA Reviews" at 2, 3 (June 13/1986) emi^- 
sls added). ; V' t

There Is no “pre-declslonial'" or “delDMra- 
tlve" process exception to dlsblosnre fjmlre- 
menu for communications !wlth inwrmted 
third parties whsn merabsrs of jOis public 
seek these doenmenu. NAACPr£egal Defense 
Fund V. UJl. Dept, of Justice, 6l3 F. Supp. 1143 
(D J>.C. 1986); Center for Auto Safetp v. Dipt, of 
Justice, 676 F. Supp. 739 (D.D.0.1983). There Is 
no question that the ConncU Is legally 
obliged to provide records of these commu­
nications to this subcommittee.

DESCRIPTION OF COUNCIL POSITIONS AND 
INFLUENCE

I asked for a description of the positions 
advocaud by the Connell or Its staff during 
each regulatory review and the Influence of 
these positions on the final regulations. In 
response. I was told that this would Impose 
an “extraordinary burden,” because It would 
require a description of each of the over 6,000 
reguUtlons reviewed by the Office of Man­
agement and Budget since the Council was 
esubilshed in March 1989. As noted above, 
your suff told The Washington Post that the 
ConncU examines In detaU only about 60 reg­
ulations each year. It should not be an “ex­
traordinary burden" to describe the Coun­
cil's role In this limited number of regula­
tions.

DISCLOSURE OF WRITTEN COMMUNICATIONS 
FROM THE COUNCIL

I asked for a copy of all written commu­
nications between the Council or its sUff

and rulemaking agencies on regulatory mat­
ters. The reply was that these documenu 
cannot be disclosed because they are “pre- 
declslonal and deliberative In nature."

No court has ever withheld executive 
branch documents from Congress on the 
basis of a dellberauve process privilege. In­
deed, the Freedom of Information Aot ex­
pressly provides that the dellberaUve process 
prlvUegs that applies when a private cltUen 
seeks certain federal documents “Is not au­
thority to withhold from Congress." 6 U.8.C. 
seo. 633(d) (emphasis added). It la well-reoog- 
nlzed that Congress has “a special right of 
access to privileged Information not shared 
by others." Murphy v. Dept, of the Army, 613 
F.3d 1151. 1166-66 (D.C. Clr. 1979.) ThU “spe­
cial right" Inclades a constltuUonal right of 
access to documents sought In my request.

The Supreme Court addressed dUclosure of 
"confidential commnnlcatlons between a 
President and his close advisors” In United 
States V. Mxon. 418 U.S. 683 (1974). The court 
held that when a presidential claim of privi­
lege; depends solely on the broad, undifferen­
tiated claim of pubUo interest In the con­
fidentiality of such conversations, a con­
frontation with other values arises. Absent a 
clatm of need to protect military, diplomatie, or 
sensitive national security secrets, we find U dif­
ficult to accept the argument that even the very 
important interest in confldenttality of Presi­
dential coffliminloatlons is diminished , by pro­
duction of such materials. Id. at 706 (emphasis 
added). Under this precedent, because the 
Connell has made no claim that military, 
dlplomaOc. or national security secrets are 
at risk, disclosure of the documents Is clear­
ly required.

The confidentiality claim Is also Inconsist­
ent with explicit statutory requirements and 
Iqng-standlng AdmlnistraUon practice. The 
Clean Air Act, which has been a malor focus 
of Council Intervention, expressly requires 
disclosure of “all written comments by other 
agencies” on clean air regulations. 42 U.S.C. 
sec. 7607(dK4KBKll). There Is no question 
that the ConncU Is an “agency" sublect to 
the Act's disclosure requirements. Meyer v. 
Bush. Civ. No. 8W112 (D.D.C. Sept. 30. 1991).

In addition. Administration procedures 
specifically provide that the Office of Infor- 
maUon and Regulatory Affairs (OIRA). 
which has responsibility for White House re­
view for the Office of Management and Budg­
et, “wUl make available • * * aU written 
correspondence concerning the draft submit­
ted for ■ * * review under Executive Order 
No. 12291 that Is exchanged between OIRA and 
the agency head" (Office of Bfanagement and 
Budget, supra, at 3 (emphasis added)). 
EXCLUSION or THE RULEMAKDia AOENCT FROM 

MEETINOS WITH INTERB8TBD PARTIES
I asked whether the Council Invites the 

rulemaking agency to meetings between 
ConncU staff and Interested third parUes. as 
Is required during regulatory review under 
Executive Order 12291 (Office of Management 
and Budget, supra, at 3). The reply—that 
ConncU staff “may or may not Invite rep­
resentatives from various agencies” (emidia- 
sls added)—Is not especlaUy Informative. It 
provides no explanation of the views of the 
Council on participation by the rulemaking 
agency.

At a bearing of the Health and the Envi­
ronment SubcoRunlttee of the Committee on 
energy and Commerce on November 14, 1991. 
EPA officials tostUled that no EPA air offi­
cial had ever been Invited to a meeting be­
tween Council staff and a regulated Industry. 
Indeed, despite the Council's regular Inter­
vention In regulations Implementing tbs 
Clean Air Act, EPA air officials tesUfled 
that they had "no direct knowledge that 
such meetings have even happened” (tran­
script at 17Q). This seems to contradict the

Council's response and suggests that the 
Connell actuaUy has a policy of excluding at 
least certain regulatory officials from Its 
meetings with ouuide Interests. I'd appre­
ciate your clarification of this Issue.
INCLUSION OF COUNCIL COMMUNICATIONS Dl THE 

DOCKET
FlnaUy, I asked whether factual commu­

nications received by the ConncU on pending 
regulaUons, and the policy commento of the 
ConncU on these regulations, are Included in 
the rulemakings docket. The CouncU's an­
swer Indicates that It does not add these ma­
terials to the docket, because “the ConncU 
Itself does not engage in miemaklng.”

In an op-ed published In The Washington 
Post on December 8. 1991. yon suted that, 
"the President and I... are elected by the 
people." whUe "the iron trlangle-epeolal In­
terest groups, bureaucrats and Congressional 
staff—are elected by nobody." Yon pointed 
out that "Congress enacts laws, and the ex- 
ecntlve branch . . . Implements them." Yon 
than concluded that “It la entirely proper 
that these executive branch functions be con­
trolled by officials accountable to the voters 
and by nobody else” (emphasis added). This 
"control" of regulations by the ConncU neo- 
essarlly engages the ConncU in the rule­
making process.

Your op-ed goes on to cite several in­
stances of Indisputable regulatory action by 
the Council. For Instance, you concede that 
“the conncU has attempted to bring balance 
to bur nation's ‘wetlands’ poUoy” by “put­
ting the ‘wet’ back Into ‘wetlands"—which Is 
an overtly regulatory effort. You assert that 
“some Interest groups that dldna win every­
thing they wanted” In the 1990 Clean Air Aot 
"are now pressuring the regulatory process 
to achieve what they they faUed to' get In 
Congress." Yon then reveal the CounbU’s 
“determination" to intervene In this “regu­
latory process” In order to “protect the care­
fully considered compromise." These exam­
ples certainly demonstrate the CouncU's vig­
orous Intervention In the mlemklng proc 

Ultimately, there Is a basic logical Incon­
sistency In the position that the ConncU 
need not comply with disclosure require­
ments becauM It Is not engaged In rule­
making. The CouncU’s role Is to “serve as 
the coordinating body for regnlatory review 
under Executive Order 13291.” This regu­
latory review under Executive Order 13391 Is 
inherently part of the miemaklng pro 
That U why bfllclals at the Office of Manage­
ment and Budget who are engaged In snoh re­
view must foUow detaUed procedures for In­
suring that their communications beoome 
part of the public record (see Office of Man­
agement and Budget, supra). When the Conn­
cU Interjects Itself Into this process. It is 
necessarily Interjecting itself Into the regn­
latory process. Thus, like aU others involved 
in the ralemaking process, the ConncU has 
an obligation to adhere to the rales for pub­
lic disclosure that lie at the heart of our ad- 
mlnUtratlve system. ___

ALLEGATIONS OF ILLEOAL AND UNETHICAL 
CONDUCT

The failure to reply DUly and candidly to 
the Subcommittee's questions Is portlcnlarly 
troubling In light of the serious aUegatlona 
of Illegal and unethical conduct that have 
been raised regarding the activities of the 
Competitiveness Council.

At a hearing of the Health and the Envi­
ronment Subcommittee on December 1C. 
1991. experts on legal ethics commented on 
several instances of unethical conduct by the 
ConncU and Its etaff. Professor Monroe 
Freedman of Hofstra University, a former 
chairman of the Committee on Professional 
Disciplinary Standards and Procedures of 
the Federal Bar Association, and Professor 
Robert Aronson of the University of Wash-
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InvtoD, who la the chair or the Profeaelopal 
ReeponalbUltar Section of the AeaoolaUon oT 
American Law Schoola. qnaaUonad the ac< 
tlTitlea or Allan Hnbhard. the ronner exacn* 
Uve director or the CoonoU. who partlol- 
pated In clean air ralemaklngs that dlreotly 
arrected an eleotrlo ntlllty oompany In which 
ha held atook and potentially aTTeoted a 
small chemical company which ha owned. 
Habbard'a aottona were aald to he “clearly 
•nbleot to criminal prosaontton" (Haarlnys 
on Clean Air Act Implementatton (Part 3). 
anpra. at 943 (testimony oT Proreaaor Freed* 
man)) and “an nimthinei oonTUct of Intareat" 
(Id. at 380 (teatlmony oT Profassor Aronaon)).

At the same haanny. othar leyal axparta 
challenye tha leyallty of tha aeoret maetlnya 
held by CoonoU ataff and tepreaenttttTaa of 
reynlated indoatrlea. Profaaaor Caaa Sanataln 
of tha Unlreralty of Chloayo, who draftad Ka- 
eoatlve Order 13391 for tha Raayan Jnatloa 
Department, tastlfled that '*lf tha CoonoU la 
Infloenolny nUea on tha baala of aobatantlya 
praaanutlona that are not dlaoloead to 
oonrta or tha pobUo, It la probably Tlolatlny 
the AdmlnlatraOee Prooadorea Aot. tha 
Clean Air Aot, and tha ozaooUve faranch'a 
own pobllo oommltmantt" (Id. at 300). Uke- 
wlaa, Profeaaor Robert Perolyal of the Uni* 
▼erslty of Maryland. teatlUed that “tha ao- 
tlvltlea of tha Compedtlyeneea CoonoU re^ 
resent an nnpreoedentad Intension Into ayan* 
oy declalonniaklny that threatens to nnder* 
mine prlndplea of separation of powere and 
the open model of reyolatory deolalonmak* 
iny embodied In the Admlnlstratlre Prooe* 
dares Act” (Id. at 339).

Professor Freedman characterlaed your 
own role In the decision to kUl an EPA pro* 
posal to teoyole newspapara as “tha oommon 
aUey cat breed of ooofllot of Interest,” be- 
canae of yoor personal holdlnys In newspaper 
companies and a dryln paper mUl (Id. at 
333). Professor Aronson ayreed (Id.).

These aUeyattons are serloos and aobstan* 
tlal. They demand fnU Investlyatlon by this 
Sobcommlttaa as part of Ita responstbUlty to 
Insnre that doly appropriated Amds are prop­
erly expended. Unfortonately, yon have

process. That power U broad. It enoompaaaes 
Inqnlrlea concemlny tha administration of 
exlsUny laws * * *. It oomprahenda probes 
Into departmenta of tbs Federal Oovemmant 
to expose cormpOon. Inefflolenoy, or waste. 
IFahlclJU V. United StaUa, 3M U.a 179, 187 
(1967) (amphasu added).

The matters raised In this letter are of at* 
moat Importance to the Intayrlty of the rey* 
olatoiy process. I woold yreatly appreciate 
more candid and tborooyh responaes to tha 
qoasUons I have raised. Please respond no 
later than Jons 33.1983.

Thank yoo in advance for yoor attention 
to this reqnest.

Sincerely yoora,
David B. SxAOoa.

Omen or THB Vici PBaamairr.
Wa$Htivtom, DC, Aiioutt 3.1932. 

H«ti David b. Skados.
SubeommUtea on Trmuunt. Potial Senico and 

Oensrol Oevemment. CemmUtoo on Appro* 
prtaUont, ffotiss of Aspreseatotlves, IFatk* 
taetoa.DC.

DBAS COMonaaiA)i Seaikm: This responds 
to yoor letters to the Vies PrealdaBe oon* 
oamlny tha Proeldant's OooneU on Competl* 
ttvenasa and qoostlona yoo have raised aboot 
UfotmaUon we provldad to yon In aarUer In* 
qnlrlee. We have attempted to respond to 
yoor qoestlons accordlny to tha oatayorles of 
Issoes yoo have Identified as needlny addi­
tional explanation.

OQMFUCTB LIST OP BBODLATOaT PROPOSALS 
BBVIBWBU

In connection with yoor orlttolsm that we 
did not famish a “complete list" of aU reya* 
latlons la which the CoonoU has been In­
volved, yoo have olted an arttole In The 
Wsshlnyton Poet and raly npoo tha newe- 
bppar as aothoilty for yoor propooltloa that 
OooncU stall has InUoeBoad the ootooma of 
oertaln reynlaUons wlthoot laavlay “finyer* 
prints” on the reynlato^ prooesa. Aoootdlny 
to tha newspaper, interventloaa by staff are 
(limited to aboot 60 oases a year. Thos. the 
aitlole also serves as the basis for yoor viewf^ed to respond la a manner that pei?^ts iST^r^UcowwlSrthaOooiKIttlSaffhSrSSSfr

yomffauon. ___ , cant Involvaiiient** aboold aot bo that dlX-
PABneuZsAB QUisnOKS ABOUT PAK^tiULAR fioalt. Hi6 ammont la aimliad to dla- 

bboulahoms iciomra of wfTt adTooatad by
WhUe not answerlny my oilyjinal qoes^''the CoonoU or Its staff dorlay each reyn* 

tlons, the CoonoU did laiUosta a ^^UllnynMid latory review and how thsaa positions infla* 
to provide addlUonal InformaUdn In .enoed tha final reynlaUon.
sponse to “particular qoestlons ahpqt PS<^ 
tlealar reynlaUons.” At this Uma Itsm able 
to IdentUy a “parUoolar" Interest In the fol* 
lowlny foar types of reynlaUoas: (1) the reyn­
laUons reviewed by tha CoonoU ondar tha 
Clean Air Act: (3) the reyolaUons revleered 
by tha CoancU ondar tha Clean Water AoU 
(3) the reynlaUons reviewed by tha CoonoU 
under tha OccnpaUonal Health and Safety 
Aot; and (4) the draft poUey reviewed by tha 
CooncU Involvlny the Secretary of Bneryy's 
proposed NaUonal Eneryy Policy.

In addlUon, I request ayaln that you lOUy 
answer my Inqnlrlas reyardlny (1) contacts 
with oatslde parties. (3) deaorlpUons of conn- 
oU positions and their leynlatoiy InUnenoe, 
and (3) dlselosnre of written eommanlcaUona 
between the CooncU and rolemaklny ayen* 
oles (or each of the reynlaUons Identified In 
tha precadiny parayraph. I would also like 
(aU answers to my qnaeuons reyardlny (1) 
UaUny of reynlaUons reviewed by the Oonn- 
cU and (3) exolnslon of mlemaklny ayencles 
from (fonneU meetlnys. I would also aiipre- 
clata a response to ths points I have raised 
reyardlny the mlemaklny role of tha Coon* 
oU.

The Sapreme Court has reooynlsad:
The power of the Conyress to condnet In- 

vesUyaUons Is Inherent In the leylslaUve

acUviues of Allan B. Hobbard. former Bxaoo* 
Uve Director.

ODMUUinCAIlOMS WITH OOT8IDB PARTIBS 
Yoo ayaln reqnest details of commonlca* 

tlons that tha OonnoU had with oatslda pai^ 
ttaa on reynlatoiy mattam and ask for ooptaa 
of aU written oommanleatlons moelved from 
these parueo. Yon maintain that It is not 
AdnilBlStlRfelQB POlloy to tTMb OOflBOnBlfiB* 
tlons from Interested parUsa as oonfldanUal; 
that thU is so baoanse Bxaoottva Order 13391 
spaoinoally provides that sooh written mate­
rials wUl be made avallabU for review by the 
pobllo. Yoo point oot, as woU, that whoa

Althooyh tha olted arUole did contain a 
oonolosion oontalnlny the nomber of “Inter* 
venUons” yon have referenced, tha Vice 
President also deollned to provide a speolflo 
nomber. Under the clrconutanoea. It seems 
nnprodaotlvs to enyaye In debates over prop- 
oslUons advanced by tha media aboot tha 
frequency and deyree of (fonneU Involvement 
In ayenoy reyolaUon-fonnolaUon. Moreover, 
the fOU list of reynlaUons that were re­
viewed porsoant to BxeonUve Order 13391 
and coordinated by ths CooncU can bo ob­
tained from the Office of Manayement and 
Bndyet docket.

In any case, we hope onr offer to provide 
addlUonal InformaUon In response to yoor 
parUenlar qneeUons aboot parUcalar reynla* 
Uons Is a reasonable aooommodaUon to yoor 
Intereet In CoonoU aoUvlUes.

In an addlUonal attempt to be responsive 
to yonr request, we are enoloslny a letter 
that was seat to Chairman Conyers of the 
(fommlttee on Oovemment OperaUons Iden- 
ttfyiny some of the reynlatory lasoee In 
which the CooncU participated. We are also 
famlahlny yon a letter from the Offlee of 
White House Oonnsel to Cibairman Waxman 
of the Honse ComnUttee on Bneryy and Com­
merce. That letter addressee oertaln conflict 
of Interest aUeyaUona concemlny CooncU

BPA nUee are Involved, even oral 
olcaUons ocoosmlny roles are avnllahle for 
review when made by persona who are aot 
Fodaral amployeee. Finally, yoo have etted 
two Federal district court daelslaBS from the 
District of ColombU for the propoalUoB that 
there U no “pre^eolslonal” or “deUbera- 
Uve” ptooasB exoepOoa to dlsolomrs reqnlre* 
manta for commonloaUmia with tatoreated 
third parties whsa membsrt of the pobUo 
seek these dooomaats.*

It Is oorreot that oommmUnatlons from 
ootslda parUes oonoemlny ralamaklnys are 
mode available to the pobllo as part of the
ftffiftdh TwIhwmAtJ/tfi lAd RdfOlAtOfT AWfolw
(OIRA) review poUcy under BsecoUve Ordar 
1339L However, that poUoy applies to OIRA 
review and not tha Offloe of ths Vice Presi­
dent or the (foonolL In any event, the Cooa- 
cU’s aoUvlUes In the reyiUatory arena are 
folly consistent with those provlalons. As we 
emphasised In oor earUer response, the 

itBfif dOM not ongnoo In nilMnnklnff 
as part of Its parUolpaUon in tha reyolatory 
process. Instead, It assists la the coordlna- 
tlon of the AdmlnlatraUon’s review of reyn­
laUons belny promolyated by Bxecottve 
Branch oyenclee and departments. As re­
quired by statute, ayenclee and departmenta 
remain responsible for «w«irtiiy their deal* 
slons based upon the reoord that Is devel­
oped. Whether the rules pertain to BPA or 
another ayeney. CoonoU staff assist ths 
ayencles to ensoro tfaat the roles Issued are 
based on informatton placed In ths rule- 
maiHiiy dockot not bosod on InformaUon 
presented only to the CoonoU staff or lU 
members.

Hie proossa of CooncU parUolpatloa In 
ayenoy mlemaklny was recently examined 
by the D.C. Clreolt of the U.B. Court of Ap- 
peiOs In Bute of New York and Btata of 
Florida versus BPA. et aL (July 14.1983). Tha 
puincHTe bad Claimed that BPA acted Im­
properly in relylny on the opinion of tha 
(founoU rather than axerolslny Its own expar- 
Use. The ooort held, however, that ths Ooun- 
cU's role was approprtata and clearly re- 
leoted the plalnUffS* ooatenUens that (foon- 
cU Involvement somehow tainted the ml^ 
makiny process: “(t)he foot that BPA r^ 
evaluated Its oonolnslona in llyht of ths 
ConneU’e advice ■ * * does not mean that 
EPA foUad to exerolae lu own espertlsa m 
promulyatlny the final rule.”

You have sUted that there Is no “pre- 
deolslonal” or “deUberaUvs" proosss exoep- 
Uon to dlsolosure requlrsments conoaratay 
government nnmirnr 1"* with ootsldo
pa^es when members of the publfo seek 
these documents. However, the Issue hare In 
Ccnyresslonal access to BxaeaUvo Branch In- 
fonnauon, not access by the pobllo to that 
Ittfftrwrtmfcirw UMtdT (IM FOIAe Ai0O« OUT 
tlal response Indicated BseouUvo Branok 
confldentlaUty intereett that are proteoM 
by separaUon of powers principles, not the 
FOIA. For these reasons, we beUeve the. 
FOIA U irrelevant to this dlscnsUon.

‘H/AACr Uoal Defout Mad V. UJL Dipt ofJuMei. 
«U F. Sapp. u« (D J).0. IMS): Cialw lot AsM fofWS 
T. Dtp-l t/Audes. 676 P. Supp. T» (DJ).a
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RaqaUlnar dlsclosur* of all coinmanlca- 

tlona recelvad by the Council ftom ouuida 
the government daring the re«mlatory review 
proceef would substantially Impair the abil­
ity of the President and hie principal advi­
sors to receive confidential advice from pri­
vate cltUens. Ayaln. this does not mean that 
we would not respond to any j>artlcnlar qnes- 
Uons you have concemlnr the Council's role 
In coordinating specified regulations. 

DISCLOSURE OP WRITTBM OOMMUMICA'nONS 
FROM THE COUNCIL

You have repeated your request for a copy 
of all written communications between the 
Council or Its staff and mlemaltlng agencies 
on regulatory matters. You have again con­
tended that these records cannot be withheld 
even If they are pre-declslonal and dellbera- 
Uve In character. Yon note that the FOIA 
specifically provides that the deliberative 
process privilege applicable when a cltlsen 
seeks agency records Is not authority to 
withhold Information from Congress. How­
ever, no ezempUon under the FOIA is In­
voked as authority to deny records yon have 
requested so a discussion of FOIA case law 
serves no useful purpose.

Citing provisions of the Clean Air Act does 
not strengthen the argument that Connell 
records of communications must be placed In 
the public docket In the oonrse of rule­
making. Although the Clean Air Act. as 
amended, provides by secUon SOTfdXIXBKll) 
and EPA policy that agency comments be 
placed In the public docket, EPA does not 
consider various White House components 
and enUUes “agencies" for purposes of that 
section. As we have noted prevloasly. what­
ever policy may be followed by OIRA does 
not neoessarUy extend to White House com-, 
ponents or bind those components as Admin­
istration policy.

Requiring disclosure of all written comma-; 
nlcatlons by the Connell or its staff would ' 
severely encroach upon the President's con- 
stltnUonal authority to protect the con­
fidentiality of BzeenUve Branch dellbera- 
Uons. A unanimous Supreme Court In f/nlted 
Stata V. Nixon, 418 U.S. 683. 706 (1974) found that the deliberative process privilege Is 
“fundamental to the operaUon of dlbvehi- 
ment and Inextricably rooted )|n ^9 depara- tlon of powers under the Constitution.” ‘hvi 
Court recognised that “[a] .{^ident and, 
those who assist him most be free to e^ore 
alternatives In the process of i^pIng'dXM- 
cles and making decisions and to do so In a 
way many would be unwilling tcr'flxpress ex­
cept prtvately." Md.
EXCLUSION OP ■rax RULEMAEDia AOENCT PROM 
COUNCIL MERDiaS WITH OITBRB8TED PARTIES 
You have noted that EPA officials have 

testified that “no EPA air official had over 
been Invited to a meeting between Council 
staff and a regulated Industry." That obser­
vation U not true; moreover. It la Irrelevant 
because there la no legal requirement that 
agencies or particular agency employees be 
Invited to meetings between outside parties 
and the Council.
INCLUSION OP COUNCIL COMMUNICATIONS IN THE 

DOCENT
You have iwlnted to an “op-ed” piece In 

The Washington Post by the Vice President 
describing Council Involvement In coordina­
tion of regulations. In your view, this points 
out a “basic logical Inconsistency” In the 
Connoll's position that it need not comply 
with disclosure requirements under E.O. 
13391. There Is no logical Inconsistency be­
tween Council participation In the process as 
coordinator of Administration poUcy and not 
applying Administrative Procedures Act re­
quirements applicable to oommunlcatlons 
between “agencies” and outside parties to 
that participation. The Council Is not an

"agency” and. therefore, the APA and E.O. 
13391 proceduree are not applicable.

ALLBOATIONS OP ILLEGAL AND UNETHICAL 
CONDUCT

Your letter Indicates particular concern 
about non-responsiveness In light of what 
you have characterised as “serious allega­
tions of Illegal and unethical conduct” that 
have been raised about Mr. Hubbard and staff 
of the Competitiveness Connell. The founda­
tion for these allegations Is apparently testi­
mony by certain persons before your sub­
committee.

Thoee who testified before the subcommit­
tee—not one of which could claim experience 
with Federal ethics sutntes—were able to 
postulate violations of criminal law without 
having conducted any Inquiry concerning the 
underlying faou giving rise to the alleged 
violations. Simply put, they were building 
theoretical cases based on hypothetical 
facts. Moreover, these witnesses had no au­
thority to conclude that a criminal law may 
have been violated.

The n.S. Offlee of Oovemment Ethics 
((XIE), the very agency with authority to 
provide guidance on Executive Branch ethics 
laws, concluded that the Omca had not in­
vestigated Mr. Hubbard's acttvltles nor 
asked anyone else to do so, either before or 
after the issuance of his waiver, because OOB 
“had no reason to question his activities be­
fore It was Issued nor have we seen of heard 
sufficient Information that would lead ns to 
believe that he has engaged in any prohib­
ited activities since Its Issuance.” In ref­
erence to comments by one of the witnesses 
and the aUegatlons concerning Mr. Hubbard, 
the Director of OOE noted:

Before an Individual's reputation is sullied 
by aoonsatlons of criminal conduct, great 
care should be exercised to ascertain the per­
tinent facts and apply them to the applicable 
statute with an understanding of the letter 
and spirit of the law. Unfortonately, these 
time-honored principles have been violated 
In Mr. Hubbard's case.

We are enclosing a copy of OOE's letter 
containing the above commentary.

PARTICULAR QUESTIONS ABOUT PARTIOULAR 
ALLBOATIONS

We hope this additional explanation of our 
position Is responsive to your request for fur­
ther Information on Connell activities. Al- 
thengh yon have Identified four general sets 
of regulations or regulatory policy In which 
you are interested, you have not Indicated 
the questions yon want answered concerning 
the Items identified. As In the past, we are 
prepued to work with you oonoemlng rea­
sonable requests for Information Involving 
specific questions on the Administration's 
position on specific regulations that were co­
ordinated by the Connell as part of the rule- 
making process.

STAPPINO LEVEL OP THE COUNCIL
In a separate letter, yon have requested 

clartflcatlon of the staffing level of the 
Connell. Your questions for the record In 
connection with appropnations requests for 
the Executive Office of the President in­
cluded an Inquiry regarding how many of the 
Office of the Vice President's requested 3S 
FTBs were assigned to the Council and how 
much we were requesting to fund the FTBs. 
We responded:

There are no full-time staff dedicated to 
the CounolL Two of the twenty-six FTBs re­
quested by the Office of the Vice President 
would devote a substantial amount of their 
duty hours (approximately 70 to 80 percent) 
to support the Council. The funding Is 
*86.000.

The Council has six members, the Sec­
retary of the Treasury, the Attorney Gen­
eral. the Secretary of Commerce, the Direc­

tor of the Omce of Management and Budget, 
the Chairman of the Council of Economic 
Advisers, and the Chief of Staff to the Presi­
dent as an ex offlelo member. The Vice 
President is cnialrman of the Council.

The (XiuncU Is currently supported by a 
staff, headed by an Executive Director, 
David McIntosh. Mr. McIntosh and another 
lUU-tlme staff member paid from the Bxeen- 
Uve Office of the President. Office of the 
Vice President, appropriation devote ap­
proximately 70 to 80 percent of their dntir 
hours to Council-related functions.

Four professional staff members who assist 
the CkmncU by performing functions related 
to tbs mission of their agencies are cur­
rently assigned fUU-tlms from other agen­
cies. Two of the staff members are from the 
Department of Health and Human Services 
and provide assistance with health care and 
biotechnology issues, and another from the 
Department of EdnoaUon assists with issues 
reUUng to that agenor the fourth staff 
member la from the Department of Justloo 
and assists with legal, envlroiimental and 
regulatory matters. The CounoU also re­
ceives secretarial assistance and support 
services from employees assigned to the (X- 
flee of the Vice President.

We hope this Information la responsive to 
your questions about Council staff.

Sincerely.
JOHN L. HOWARO,

Ccuiuel to Ou VlcePretldeiU.
Summary op and comments on Vice Presi­

dent's Resfonse to Representative
SEAOOS
On June 8. 1993. Rep. Skaggs wrote to the 

Vice President requesting more detaUed re­
sponses to questions about the operation of 
the Connell on Competltlveneae than had 
prevlonsly been provided. Mr. Skaggs re­
quested information with respect to eight 
areas of Interest to hla suboommlttee. On 
August 3. 1993. the Vloe Presldsnt's Office, 
through the Counsel to the Vloe President 
John lu Howard, responded by eesentlslly re­
jecting the vaUdlty of each and every re­
quest. A summary of and brief commentary 
on the letter follows.

BLOWOPP l: request FOR COMPLETE UST OP 
RBOULATORT PROPOSALS BEVIXWBD

Mr. Skaggs asked “for a complete list of . 
regulations In which the (XiunoU or Its staff 
have had slgnlfloant Involvamsnt,” noting 
that a Washington Post arUole bad quoted 
Connell staff at saying that “council staff 
limit the intervenUons to about tO cases a 
year, tending to choose those with major 
economic Impact.”'

VP Response: “(Ut seems unproductive to 
engage in debates over propositions advanced 
by the medU about the frequency and degree 
of Council Involvement In agency regulation 
formulation. Moreover, the full list of regu- 
laUons that were reviewed pursuant to Exao- 
utlve Order 13391 and coordinated by the 
Council can be obtained from the Office of 
Management and Budget docket. In any ease, 
we hope our offer to provide additional Infor­
mation In response to your particular quas- 
uons about parUcular regnlaUons Is a rea­
sonable accommodation to your Interest In 
CouncU activities."

Comment: The request for a list of 
rulemakings In which the Council was “slg- 
nlflcanUy involved” was Ignored. apparenUy 
because Mr. Skaggs did not Identify wltl 
partlcnlarlty a mlemaklng ha was Interesteo 
In. However, subsequent responses Indicate 
that “particularity'' will not In Itself suffice 
to elicit Information.

BLOWOPP *: OOMMUNICA'nONS SHTH OUTSIDB 
PARTIES ,

Mr. Skaggs asked for all written commu­
nications to the CounoU from parties outside
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the Government, noting that the 1966 Oramm 
memo imposed on OIBA the obligation to 
disclose such communications and that FOIA 
case law has established that the FOIA ex­
emption for "predeclslonal" or "deliberative 
process" memos did not cover communica­
tions for Interested non-govemmental per­
sons.

VP Response: The response was four-fold: 
(a) The disclosure requirements of the 
Gramm Memo do not apply to the Office of 
the Vice President or the Council, (b) When 
the Council la engaged In reviewing proposed 
agency regulations It la not engaging in rule­
making but Is rather “assisting In the co­
ordination of the Administration’s review of 
regulations being promulgated by Executive 
Branch agencies and departments” and thus 
Is not subject to any administrative or stat­
utory requirements for disclosure that apply 
to agencies Involved In “rulemaking." (c) 
The July M. 1992 decision of the Court of Ap­
peals for the DUtrlct of Columbto Circuit In 
New York versus Reilly legally ratifies the 
Council’s coordinating and advisory role In 
the regulatory review process, (d) Under the 
law, citizens have a greater legal access to 
nongovernmental communications to agen­
cies under the FOIA than a congressional 
conomlttee because the separation of powers 
doctrine Imposes greater restrictions on Con­
gressional access to executive branch com- 
mnnlcaUons ("(T]he Issue here Is Congres­
sional access to Executive Branch Informa­
tion. not access by the public to that Infor­
mation under the FOIA. Also, our initial re­
sponse Indicated Executive Branch confiden­
tiality Interests are protected by separaUon 
of powers principles, not the FOIA,”) 

Comment: ’The utilisation of New York 
versus Reilly evidences the true purpose of 
this letteR to announce that It now has legal 
authority to challenge any claim that Coun­
cil Interventions In agency decisionmaking 
are Improper, absent any congressional re­
striction to the contrary. Also, by Its other 
reasons. It Is setting up the alternate defense 
to pending and future court challenges that

dressed previously. U.S. versus Nixon, of 
course. Is not authority for such a withhold­
ing. The Court there specifically rejected 
any claim of presidential executive privilege 
that “depends solely on the broad, undif­
ferentiated claim of public Interest In the 
confidentiality of such conversations . . . 
Absent a claim of need to protect military, 
diplomatic or sensitive national security se­
crets, we find It difficult to accept the argu­
ment that even the very Inoportant Interest 
In confidentiality of Presidential commu­
nications Is diminished by production of 
such inaterlaU.” U.S. versus NUon, 412 U.S, 
683, 706 (1974). Moreover, the court made It 
clear that only communications by the 
President himself to his closest advisors 
would be covered by the constitutional privi­
lege.
BLOworr 4: bxclubion or the rulbmapho

AOBMCT mOM COUNCIL MBTONOB WITH IN-
TSBUTBO PAKTIBB
Mr. SkaggB asked whether the Council In­

vites agencies to meetings with outside par- 
Ues regarding rulemaking proceedings that 
are being conducted by the particular agen­
cy. as Is required by the Oramm Memo.

VP Response: There u no legal require­
ment applicable to the Council to Invite 
agencies to any of lU meetings with outelde 
Interested parUes.

Comment: Again, the Council divorces It­
self from even the minimal openness reaulre- 
mentt that OIRA has Imposed on Itself.

BLOWOFP t. INCLUSION OF COUNCIL 
OOMIIUNICATIONS IN THE DOCKET

Mr. Skaggs asked whether communica­
tions from outside parties to the Council 
that conuin factual matter, and Council pol- 

, Icy comments on regulations under Connell 
' review are placed In agency rulemaking 
' dockets.

: VP Response: ’The Connell Is not an “agen­
cy” and therefore does not have to comply 
with disclosure requirements of B.0.12291 or 
the AdminlstraUve Procedure Act.

Comment: The "non-agency” sUtns of the

parties, (2) descriptions of Council positions 
and their regulatory Influence, and (3) dis­
closure of written communications between 
the Council and rulemaking agencies for 
each of the regulations Identified."

VP Response: The quesuon posed was not 
particular enough: "Although you have Iden­
tified four general seu of regulations or reg­
ulatory policy In which yon are Interested, 
yon have not Indicated the questions yon 
want answered concerning the Items Identi­
fied.”

Conament: There Is apparently no degree of 
particularity or specificity that will meet 
the threshold for Connell response.

BLOWOPP I. STAFPINO LEVEL OP THE COUNCIL
Mr. Skaggs asked for Identification of full 

time staff on the Vice President’s staff who 
are devoted to council regulatory review 
fhnctlons.

VP Response: Only the Executive Dtrebtor. 
David Mclntoeh. and one other full-time 
staffer devote time to regulatory review ac­
tivities. and then only 70-80% of their time la 
so devoted. Also, four other profeeslonal staff 
members were IdentUled as having been “as­
signed” from other agencies.

Comment: ’The 886,000 In salaries for the 
time devoted to Connell work was the sub­
ject of recent work was the subject of recent 
House defUndlng action. It may be noted 
that "assignees” from other agencies to the 
Vice President’s Ofrlce are paid fully by the 
assigning agency, as opposed to deUllees 
who are paid, through reimbursements, by 
the agency to whom the people are deUUed. 
In the most recent year for which sUtlsUcs 
are avaUable. FY 1988, the Vice President’s 
Office had 8 detaUees and 37 assignees. The 
question may be raised how many detaUees 
and assignees, are currently on board, and 
whether In fact only 4 assignees do CouncU 
work.

M ui. ’ CouncU hss obvlously become a crlUcal as-

BiSh^^h fr^now bJSrtVe*^* blowofp «. allegations op illegal and

Circuit, which held that the dfrect predai. ■ uncthical conduct
cessor to the CouncU, Bush’s Commission bn’ 
Regulatory Relief, was an "agency”. sublMx 
to the FOIA.

BLOWOFP 3: written OOUMUNICATIONS-FROM 
THE council

Mr. Skaggs asked for copies of communlca- 
Uons between the CouncU and Itt staff and 
agencies whose rules were under review, not­
ing that existing case law makes It clear 
that FOIA-llke exemptions are not appUca- 
ble to Congressional requests for access to 
agency information because It has “a special 
right of access to prlvUeged Information not 
shared by others,” quoting from Murphy ver­
sus Dept, of the Army In FOIA case, and that 
statutory provisions, such as that In the 
Clean Air Act. require disclosure of all writ­
ten communications during a rulemaking 
proceeding.

VP Response: (a) Since the Council has not 
Invoked any FOIA exemption "a discussion 
of FOIA case law serves no useful purpose " 
(b) The Clean Air Act disclosure require­
ments don't apply to the CouncU because it 
Is not on "agency.” (c) The OIRA disclosure 
policy under the Oramm Memo Is not appli­
cable to the Council; (d) The Supreme 
Court's decision In U.S. versus Nixon cloaks 
such communications as a matter of execu- 
Uve privilege.

Comment: (a), (b) and (c) are simply eva­
sions of the Issue raised and have been ad-

Mr. SkaggB asked for substantive comment 
on testimony by witnesses before an Appro­
priations Subcommittee aUeglng that ac­
tions by former CouncU Executive Director 
Allan Hubbard violated conflict of Interests 
rales, and that secret meetings held by the 
CouncU staff and representatives of regu­
lated Industries violates "the Administra­
tive Procedure Act. the Clean Air Act, and 
the Executive Branch’s own commitments.”

VP Resiwnse: The U.S. Office of Govern­
ment Ethics. ((X)E) cleared Mr. Hubbard of 
any wrongdoing.

Comment: OGE did not actuaUy rule on 
the propriety of Mr. Hubbard’s conduct; It 
said that it never Investigated the Issue be­
cause It never had been presented with “suf­
ficient Information” to engage In such an in­
vestigation. The response does not address 
the question of the legality of secret meet­
ings at all.

BLOWOFP V. PARTICULAR QUESTIONS ABOUT 
PARTICULAR ALLEGATIONS

Mr. Skaggs Identified a "parUcular” Inter­
est In four types of regulations that the 
council had been specially Involved with, 
l.e.. Clean Air Act, Clean Water Act, and Oc­
cupational Safety and Health Act, and the 
draft policy reviewed by the Council Involv­
ing the Secretary of Energy’s National En­
ergy Policy, and requested that the Vice 
President detail "(1) contacU with outside

NEEDED REFORM IN THE SPORT 
OF BOXING

(Mr. CARPER asked and was given 
permission to address the House for 1 
minute and to revise and extend hlB re­
marks.)

Mr. CARPER. Mr. Speaker, during 
today's 1-mlnute speeches we have 
heard Members address several of the 
critical Issues of our day. Among them: 
hometowns, the deficit, our environ­
ment, and this year’s elections,

Mr. Speaker, before the memortes of 
the 1992 Summer Olympics fade en­
tirely from our memories, I am gong to 
Invite the attention of my colleagues 
to one area of athletic comiietltlon 
that needs to be addressed and - re­
formed, and that Is boxing: not ama­
teur boxing, but professional boxing, 
whose oversight and demesnor bear lit­
tle resemblance to the competition we 
witnessed In Barcelona, Spain during 
last month.

Several Members of this body, among 
them the gentleman from New Mexico 
[Mr. Richardson], the gentleman from 
North Dakota [Mr. Doroan], and the 
gentleman from Montana [Mr. Wil­
liams], previously have offered legisla­
tion to overhaul the way the fighting 
game Is run. As 1 siieak. In the other 
body today a hearing Is taking place 
that could hopeflilly help bring some 
changes that are needed.

Later today, seveivd of us In the 
House will be • Introducing legislation
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The Honorable J. Danforth Quavle 
The White House. vuavxe
1600 Pennsylvania Avenue 
Washington, D.c. 20500

Dear Mr. Vice President:

Service^%nd*riJ!^ Subcommittee on Treasury, Postal
r ' ^nd G^ne^ral Gove2rnmen*c on 17 tqq^

mos^ -espec.s not responsive or adequate.
Peculations Reviewed

pro.n=lfls"Le ctnnc^

response failed pr=vIir?LS°?"|r^
Subcommittee was given "factdes — •!>,- r~ Sia-iee-cs a^nc press releases" that

regulatory
^he a-., iw' « .®. ^^anaied by the Council. Howeve--c=-=il haa ■ ■ - - " '

:old The
iingermrintF^o11/^2' ^tiiey operate under a "no 
disI^oSu^^of prevent public
■^eculationc ^ ^^tervention in important federal

^anrSIt"to; codroul®' (eaphaaf^!Fihii°“an°''' “
iss2es'^dilciosed oversight to^only th^selected

|HME^^ii£oftU^r^:-lat^?oUs"''?h^ JJJIhUh^
InvoUemlnt involvement, not those whirfthi'
Post that "counc'ii peripheral. Your staff, told theHiiis a yea? ^endin^j^ ^^^^^ventions to about 50
impact."^ Id4ntif?t?^ ?? choose those with major economic
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Conmiunica-hions with Outside Parties

communications that the Council has 
conies outside parties on regulatory matters and for

pies Oi. a.l wriu^en communications received from these 
-'le Council's reply stated that "Council staff 

interests outside the government on
Administration policy that v-nese types of communications are ncc disclosed."

= however, is that it is not Administration
po.xcy o treat communications from interiited parties on 
regu.a.ory matters as confidential. To the contrarv, the 
procedures ^or regulatory review under Executive Order 12291 

provide that "written materials received from 
anyone not employed by the Federal Government are made

review ^ ^ public." m t.he“Eiie of 
-'^vi-=>rimental Protection .\gency and a^ny other Department or agency requesting similar treatment, the 

disclosure exte.nds to "oral communications concerning. ..rules,
calls, . . . with persons who are not 3udi^- Government" (Office of Ma.naaement and

Proceaures Concerni.ng OIPA Reviews" at 2, 3 
(June 13, x986) empnasis added).

There is no "pre-decisional" or "deliberative" process
requirements for communications with 

r parties when members of the public seek these
kgggJ- Defense Fund v. U.s. Dept, of Justice, 

^'^PP- 1143 (D.D.C. 1985); ^ntar for Auto Safet^TV!
sSSfeifI F supp. 739 (D.D.C. 1983)." ThereH:s noS ^ Council IS legally obliged to provide records
of these communications to this subcommittee.

Description of Council Positions and Influence

description of the positions advocated bv the 
Council or i.s staff during each regulatory review and'the 
influence or these positions on the final regulations In

impose an "extraordinary 
would require a description of each of the

Office of Management andBudget since the Council was established in March 1989. As 
noted above, your staff told The Washington Post that the

detail onry about 56 regulations each year. 
It shoj.d no. be an "extraordinary burden" to describe the
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Council's role in this limited number of regulations.

Disclosure of Written Communications from the Council

I asJced for a copy of all written communications between the 
Council or its staff and rulemaking agencies on regulatory 

The reply was that these documents cannot be 
disclosed because they are "pre-decisional and deliberative in 
nature."

No court has ever withheld executive branch documents from 
Congress on the basis of a deliberative process privilege. 
Indeed, the Freedom of Information Act expressly provides that 
the deliberative process privilege that applies when a private 
citizen seeks certain federal documents "is not authority to 
withhold £rom Congress." 5 U.S.C. sec. 522(d) (emphasis 
added). It is wellTrecognized that Congress has "a special 
right of access to privileged information not shared by 
others." Murphv v. Deot. of the Armv, 612 F.2d 1151, 1155-56 
(D.c. cir. 1979.) This "special right" includes a 
constitutional right.of access to documents sought in my 
request.
The Supreme Courts'addressed disclosure of "confidential 
communication'Si/between a President and his close advisors" in 
United States-?v. Nikon, 418 U.S. 683 (1974). The court held 
that when a pfjfesi^i^ntTal claim of privilege:

V i" *

depends solely on the broad, undifferentiated claim of 
public interest in the confidentiality of such conversations, a 
confrontation with other values arises. Absent a claim of need 

protect military, diplomatic, or sensitiye national security 
secrets, we find it difficult to accept the argument that even 

important interest in confidentiality of Presidential 
communications is diminished bv production of such materials.

Id_^ at 706 (emphasis added). Under this precedent, because the 
Council has made no claim that military, diplomatic, or 
national security secrets are at risk, disclosure of t.he 
documents is clearly required.

The confidentiality claim is also inconsistent with explicit 
statutory requirements and long-standing Administration 
practice. The Clean Air Act, which has been a major focus of 
Council intervention, expressly requires disclosure of "all
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other agencies" on clean air regulations 42 U S.C. sec. 7607 (d) (4) (B) (ii). There is no gues?ion that’
reSui?SeiL^^ S"' subject to the Act's^isclosure
30?^1991^ IISIBL Zr Bush, Civ. No. 88-3112 (D.D.C. Sept.

procedures specifically provide Office of Information and Regulatory Affairs (OIRA) 
whic.h has responsibility for White .House review for the Office 
of Management and Budget, "will make available . . .all 

correspondence concerning the draft submitted for2^^<=’:^tive order No. 12291 that is exc.^ancif ’ * '
^ ^ ^encv head" (Office of Management and 

Budgew, supra, at 3 (emphasis added)).

—^elusion of the Rulemakinc Acenev from Meetincs 
wirh Interested Parties

Council invites the rulemakinc agency to 
meetings oetween Council staff and interested third parties as1229WOf-?cf'^oJ^S review under Executive^Order
x22 9_ (Of..ice of Management a.nd Budget, suora at The
reply ~ that Council staff "mav or ma^

rulemaking agency

‘i’® Environment Subcommittee of the Committee on Energy and Commerce on November 14 1991 ZPAofficials testified that no ERA air official hll ev4r beeA 
invited to a meeting between Council staff and a ’•egulated 
industry. Indeed, despite t.he Council's regular Intervention 
in regulations _ implementing t.he Clean Air Act, EPA air

had "no direct knowledge thatsuch meetings have even happened" (transcript at 17O) This seems to contradict the Council's response Ld suggests tha? 
the Council actually has a policy of excluding at ?eaJt certain 
regulatory officials from its meetings with outside interest?
I d appreciate your clarification of this issue.

Inclusion £f Council Communications in the Docket

ron^^^T"' ^ ^sked whether factual communications received by the 
Council on pending regulations, and the policy comments of^the Council on these regulations, are inoludSd in^hrrlJ^Lkfng
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docket. The Council's answer indicates that it does not add 
these materials to the docket, because "the Council itself 
does not engage in rulemaking."

In an op-ed published in The Washington Post on December 8, 
1991, you stated that, "the President and I ... are elected 
by the people," while "the iron triangle — special interest 
groups, bureaucrats and Congressional staff — are elected by 
nobody." You pointed out that "Congress enacts laws, and the 
executive branch . . . implements them." You then concluded
that "it IS entirely proper that these executive branch 
functions be controlled by officials accountable to the voters 
and by nobody else" (emphasis added). This "control" of 
regulations by the Council necessarilv e.ncages the Council in 
the rulema.king process.

Your op-ec goes on to cite several instances of indisputable 
regulatory action by the Council. For instance, you concede 
■that "the council has attempted to 'oring balance to our 
nation's 'wetlands' policy" by "putting the 'wet' back into 
'wetlands'" — which is an overtly regulatory effort. You 
assert that "some interest groups that didn't win everything 
they wanted" in the 2,9 9 0 Clean kir .\ct "are’ now pressurina the 
regulatory proces^^'.to achieve what they failed to get in 
Congress." Yop_ then, reveal the Council's "determi.nation" to 
intervene in "regulatory process" in order to "protect the
carefully considered:', dompromise. " These examples certainly 
demonstrate the^ Couihfcil' s vigorous intervention in the 
rulemaking procejsis.

Ultimately, there is a basic logical inconsistency in the 
position tnat the Council need not comply with disclosure 
requirements because it is not engaged in rulemaking. The 
Council's role is to "serve as the coordinating body for 
regulatory review under Executive Order 12291." This 
regulatory review under Executive Order 12291 is inherently 
part of the rulemaking process. That is why officials at the 
Office of Management and Budget who are engaged in such review 
must follow detailed procedures for insuring that their 
communications become part of rhe public record (see Office of 
Management and Budget, supra). When the Council interjects 
f^self into this process, it is necessarily interjecting itself 
into the regulatory process. Thus, like all others involved i.n 
the rulemaking process, the Council has an obligation to adhere 
to the rules for public disclosure that lie at the heart of our 
administrative svstem.
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Danfcr~h Quayle

Allegations of Illegal and Unethical Conduct

The failure to reply fully and candidly to the Subcommittee's 
questions is particularly troubling-in light of the serious 
allegations of illegal and unethical conduct that have been 
raised regarding the activities of the Competitiveness Council.

At a hearing of the Health and the Environment Subcommittee on 
December 10, 1991, experts on legal ethics commented on several 
instances of unethical conduct by the Council and its staff. 
Professor Monroe Freedman of Hofstra University, e former 
chairman of the Committee on Professional Discitiinarv 
Swandards and Procedures of the Federal Bar Association, and 
Professor Robert .Aronson or the University of Washinctcn, who 
-s chair of the Professional Responsibility Section of the
Association of .American Law Schools, questioned the activities 
of Allan Hubbard, the former executive director of the Council, 
who participated i.n clean air rulemaki.ngs that directly 
affected an electric utility company in which he held stock and 
potentially affected a small chemical comoanv which he owned. 
Hubbard's actions were said to be "clearlv subject to criminal 
prosecution" (Hearings on Clean Air Act Impleme.ntation (Part 
2) , supra, at 349 (testimony of Professor Freedma.n) ) and "an 
unethical conflict of interest" (id. at 290 (testimonv of 
Professor .Aronson) ) .

At the same hearing, other legal experts challenge the legality 
of the secret meetings held by Council staff and 
representatives of regulated industries. Professor Cass 
Sunstein of the University of Chicago, who drafted Executive 
Order 12291 for the Reagan Justice Department, testified that 
"if the Council is influencing rules on the basis of

ive presentations that are not disclosed to courts or 
the public, it is probably violating the .Administrative* 
Procedures Act, the Clean Air Act, and the executive branch's 
own public commitments" (i^ at 300). Likewise, Professor 
Robert Percival of the University of Maryland, testified that 
"the activities of the Competitiveness Council represent an 
unprecedented intrusion into agency decisionmaking that 
threatens to undermine principles of separation of oowers and 
the open model of regularcry decisionmaking embodied in the 
Administrative Procedures Act" (id, at 229).

Professor Freedman characterized your own role in the decision 
to kill an EPA proposal to recycle newspapers as "t.he common 
alley cat breed of conflict of interest," because.of vour 
personal holdings in newspaper companies and a virc’n'oape^
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mill Cid. at 332). Professor Aronson agreed (id.) .

These allegations are serious and substantial. They demand 
full investigation by this Subcommittee as part of its 
responsibility to insure that duly appropriated funds are 
properly expended. Unfortunately, you have failed to respond 
in a manner that permits the Subcommittee to conduct this vital 
investigation.

Particular Questions about Particular Peculations

while not answering my original questions,' the Council did 
indicate a willingness to provide additional information *in 
response to "particular questions about particular 
regulations." At this time I am able to identify a 
"particular" interest in the following four types of 
regulations: (l) the' regulations reviewed by the Council under
the Clean Air Act; (2) the regulations reviewed by the Council 
under the Clean Water .Act; (3)* the regulations reviewed by the 
Council under the Occupational Health'and Safety .Act; and (4) 
the draft policy revisiwed by the Council involving the 
Secretary of Energy's| proposed National Enercrv Policv.

In addition, Ii,request again that you fully answer my inquiries 
regarding (1) contacts with outside parties, (2) descriptions 
of council pcsition^v'and their regulatory influence, and (3) 
disclosure of writt'i^fx communications between the Council and 
rulemaJcing agena^es for each of the regulations identified in 
the preceding paragraph. I would also like full answers to my 
questions regarding (1) listing of regulations reviewed by the 
Council and (2) exclusion of rulemaking agencies from Council 
meetings. I would also appreciate a response to the points I 
have raised regarding the rulemaking role of the Council.

The Supreme Court has recognized:

The power of the Congress to conduct investigations is inherent 
in the legislative process. That tower is broad._ It 
encompasses inquiries concerning t.ne administration of existing 
laws. . . .It comprehends probes into departments of the
Federal Government to expose corruption, inefficiency, cr 
waste.

Watkins v. United States, 254 U.S. 173, 1S7 (1957) (emphasis
added) .
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The matters raised in this letter are of utmost importance to 
the integrity of the regulatory process. I would greatly 
appreciate more candid and thorough responses to the questions 
I have raised. Please respond no later than June 22, 1992.

ThanJc you in advance for your attention to this request.

Sincerely yours,

David E. Skaggs'
DES:jml



D. \V ! L. ^ I\.
•'w I . I • ; ,; . I

M01 M \,i \s ^. HI I ; >> ■' . n

'^^'l \ I Ml ■ H • < •! I >H i ■ M II III

I • 1 •« 'I I ■ "V

MMl ; ! M- ON \|»PH()|>Kl VTIOSS

. ... 'MMl rriiC‘IN G.ni R(,> \si)

A- vrj M DhVFlOf’Mi .sr

M .ii i.mmimm on rftE\'i(.KY. PfiNfAt 
'I RM‘ i NNlUitSFHAJ f.;»>VFRSMFsr

UNITED STATES 

HOUSE OF REPRESENTATIVES
-lil tCT V (IM.MITTEE ON CHILDREN, 

^OLTH AND FA.MILIES

July 10, 1992

The Honorable J. Danforth Quayle 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500

Dear Mr. Vice President:

On Wednesday, July 8, 1992, I had the privilege of debating Mr. 
David McIntosh, Executive Director of your Council on 
Competitiveness, on WAMU's Diane Rehm show.

During the course of the discussion, Mr. McIntosh referred to 
the Council's "six" staff members. This puzzled me because in 
response to a question about the Council's staffing level I 
submitted for the record when the Appropriations Subcommittee 
on Treasury, Postal Service and General Government held 
hearings on the Executive Office of the President fiscal year 
1993 budget request, your office responded that, "There are no 
full-time staff dedicated to the Council. Two of the 
twenty-six FTEs requested by the Office of tbe Vice President 
would devote a sx^stantial amount of their duty hours 
(approximately’ 70;,^to' 80 percent) to supporting the Council.
The funding required, is $86,000."'.I'V

There is an a^parqnb' contradiction between what Mr. McIntosh 
said on Wednesday %nd what was represented to the Committee 
earlier this year,

I would greatly appreciate your clarification of the actual 
staffing level of the Council on Competitiveness, including all 
full-time staff members, all part-time staff members, and all 
staff members who have been detailed from other Executive 
agencies or offices.

I would also appreciate a response to my June 8, 1992 letter, 
requesting full responses to questions submitted to your office 
during the appropriations hearing.

Thank you in advance for your attention to these requests.

Sincerely yours,

David E. Skaggs
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OFFICE OF THE VICE PRESIDENT 

WASHINGTON

August 3, 1992

The Honorable David E. Skaggs 
Subcommittee on Treasury, Postal Service 

and General Government 
Committee on Appropriations 
U.S. House of Representatives 
Washington, DC 20515

Dear Congressman Skaggs:

This responds to your letters to the Vice President 
concerning the President's Council on Competitiveness and 
questions you have raised about information we provided to you in 
earlier inquiries. We have attempted to respond to your 
questions according to the categories of issues you have 
identified as needing additional explanation.

Complete List of Regulatory Proposals Reviewed

In connection With your criticism that we did not furnish a 
"complete list" of all regulations in which the Council has been 
involved, you have, cited an article in The Washington Post and 
rely upon the newspaper as authority for your proposition that 
Council staff hdS'influenced the outcome of certain regulations 
without leaving "fingerprints" on the regulatory process. 
According to the rlewspaper, interventions by staff are limited to 
about 50 ca^es a^^year. Thus, the article also serves as the 
basis for yOur Va6w that providing a complete list of regulations 
in which the^'rCbuncil or its staff had "significant involvement" 
should not be that difficult. The same argument is applied to 
disclosure of what positions were advocated by the Council or its 
staff during each regulatory review and how these positions 
influenced the final regulation.

Although the cited article did contain a conclusion 
containing the number of "interventions" you have referenced, the 
Vice President also declined to provide a specific number. Under 
the circumstances, it seems unproductive to engage in debates 
over propositions advanced by the media about the frequency and 
degree of Council involvement in agency regulation-formulation. 
Moreover, the full list of regulations that were reviewed 
pursuant to Executive Order 12291 and coordinated by the Council 
can be obtained from the Office of Management and Budget docket.

In any case, we hope our offer to provide additional 
information in response to your particular questions about



particular regulations is a reasonable accommodation to your 
interest in Council activities.

In an additional attempt to be responsive to your request, 
we are enclosing a letter that was sent to Chairman Conyers of 
the Committee on Government Operations identifying some of the 
regulatory issues in which the Council participated. We are also 
furnishing you a letter from the Office of White House Counsel to 
Chairman Waxman of the House Committee on Energy and Commerce. 
That letter addresses certain conflict of interest allegations 
concerning Council activities of Allan B. Hubbard, former 
Executive Director.

Communications with Outside Parties

You again request details of communications that the Council 
had with outside parties on regulatory matters and ask for copies 
of all written communications received from these parties. You 
maintain that it is not Administration policy to treat 
communications from interested parties as confidential; that this 
is so because Executive Order 12291 specifically provides that 
such written materials will be made available for review by the 
public. You point out, as well, that when EPA rules are 
involved, even oral, communications concerning rules are available 
for review when made by persons who are not Federal employees. 
Finally, you have cited two Federal district court decisions from 
the District of Columbia for the proposition that there is no 
"pre-decisional" or "deliberative” process exception to 
disclosure requirements for communications with interested third 
parties when members of the public seek these documents.

It is dgfrect that communications from outside parties 
concerning rtilemakipgs are made available to the public as part 
of the Offic^ of/:,^formation and Regulatory Affairs (OIRA) review 
policy under Executive Order 12291. However, that policy applies 
to OIRA revidW and not the Office of the Vice President or the 
Council. In any event, the Council's activities in the 
regulatory arena are fully consistent with those provisions. As 
we emphasized in our earlier response, the Council itself does 
not engage in rulemaking as part of its participation in the 
regulatory review process. Instead, it assists in the 
coordination of the Administration's review of regulations being 
promulgated by Executive Branch agencies and departments. As 
required by statute, agencies and departments remain responsible 
for making their decisions based upon the record that is 
developed. Whether the rules pertain to EPA or another agency, 
Council staff assist the agencies to ensure that the rules issued 
are based on information placed in the rulemaking docket and not

NAACP Legal Defense Fund v. U.S.
Supp. 1143 (D.D.C. 1985); Center for Auto Safety v.

Dep't of Justice, 612 F.
Den't of

Justice. 576 F. Supp. 739 (D.D.C. 1983).



based on information presented only to the Council staff or its 
members.

The process of Council participation in agency rulemaking 
was recently examined by the D.C. Circuit of the U.S. Court of 
Appeals in State of New York and State of Florida v. EPA, et. al. 
(July 14, 1992). The plaintiffs had claimed that EPA acted 
improperly in relying on the opinion of the Council rather than 
exercising its own expertise. The court held, however, that the 
Council's role was appropriate and clearly rejected the 
plaintiffs' contentions that Council involvement somehow tainted 
the rulemaking process: "(t)he fact that EPA reevaluated its 
conclusions in light of the Council's advice...does not mean that 
EPA failed to exercise its own expertise in promulgating the 
final rule."

You have stated that there is no "pre-decisional" or 
"deliberative" process exception to disclosure requirements 
concerning government communications with outside parties when 
members of the public seek these documents. However, the issue 
here is Congressional access to Executive Branch information, not 
access by the public to that information under the FOIA. Also, 
our initial response indicated Executive Branch confidentiality 
interests that are protected by separation of powers principles, 
not the FOIA. For these reasons, we believe the FOIA is 
irrelevant to this discussion.

Requiring disclosure of all communications received by the 
Council from outside the government during the regulatory review 
process would substantially impair the ability of the President 
and his principal advisors to receive confidential advice from 
private cibi^ens. Again, this does not mean that we would not 
respond to aihy pai^icular questions you have concerning the 
Council's rc^ie coordinating specified regulations.

Disclosure of Written Communications from the Council

You have repeated your request for a copy of all written 
communications between the Council or its staff and rulemaking 
agencies on regulatory matters. You have again contended that 
these records cannot be withheld even if they are pre-decisional 
and deliberative in character. You note that the FOIA 
specifically provides that the deliberative process privilege 
applicable when a citizen seeks agency records is not authority 
to withhold information from Congress. However, no exemption 
under the FOIA is invoked as authority to deny records you have 
requested so a discussion of FOIA case law serves no useful 
purpose.

Citing provisions of the Clean Air Act does not strengthen 
the argument that Council records of communications must be 
placed in the public docket in the course of rulemaking.
Although the Clear Air Act, as amended, provides by section



307(d)(4)(B)(ii) and EPA policy that agency comments be placed in 
the public docket, EPA does not consider various White House 
components and entities "agencies" for purposes of that section. 
As we have noted previously, whatever policy may be followed by 
OIRA does not necessarily extend to White House components or 
bind those components as Administration policy.

Requiring disclosure of all written communications by the 
Council or its staff would severely encroach upon the President's 
constitutional authority to protect the confidentiality of 
Executive Branch deliberations. A unanimous Supreme Court in 
United States v. Nixon. 418 U.S. 683, 708 (1974) found that the 
deliberative process privilege is "fundamental to the operation 
of Government and inextricably rooted in the separation of powers 
under the Constitution." The Court recognized that "[a]
President and those who assist him must be free to explore 
alternatives in the process of shaping policies and making 
decisions and to do so in a way many would be unwilling to 
express except privately." Ibid.

Exclusion of the Rulemaking Agency from Council Meetings
with Interested Parties

You have noted that EPA officials have testified that "no 
EPA air official had ever been invited to a meeting between 
Council staff and a regulated industry." That observation is not 
true; moreover, it is irrelevant because there is no legal 
requirement that agencies or particular agency employees be 
invited to meetings between outside parties and the Council.

)Inclusion of Council Communications in the Docket

You have pointed to an "op-ed" piece in The Washington Post 
by the Vice President describing Council involvement in 
coordination-of regulations. In your view, this points out a 
"basic logicaij.; -inconsistency" in the Council's position that it 
need not comply with disclosure requirements under E.O. 12291. 
There is no logical inconsistency between Council participation 
in the process as coordinator of Administration policy and not 
applying Administrative Procedures Act requirements applicable to 
communications between "agencies" and outside parties to that 
participation. The Council is not an "agency" and, therefore, 
the APA and E.O. 12291 procedures are not applicable.

Allegations of Illegal and Unethical Conduct

Your letter indicates particular concern about non­
responsiveness in light of what you have characterized as 
"serious allegations of illegal and unethical conduct" that have 
been raised about Mr. Hubbard and staff of the Competitiveness 
Council. The foundation for these allegations is apparently 
testimony by certain persons before your subcommittee.



Those who testified before the subcommittee—not one of 
which could claim experience with Federal ethics statutes—were 
able to postulate violations of criminal law without having 
conducted any inquiry concerning the underlying facts giving rise 
to the alleged violations. Simply put, they were building 
theoretical cases based on hypothetical facts. Moreover, these 
witnesses had no authority to conclude that a criminal law may 
have been violated.

The U.S. Office of Government Ethics (OGE), the very agency 
with authority to provide guidance on Executive Branch ethics 
laws, concluded that the Office had not investigated Mr.
Hubbard's activities nor asked anyone else to do so, either 
before or after the issuance of his waiver, because OGE "had no 
reason to question his activities before it was issued nor have 
we seen or heard sufficient information that would lead us to 
believe that he has engaged in any prohibited activities since 
its issuance." In reference to comments by one of the witnesses 
and the allegations concerning Mr. Hubbard, the Director of OGE 
noted:

Before an individual's reputation is sullied by 
accusations of criminal conduct, great care should 
be exercised to ascertain the pertinent facts and 
apply them to the applicable statute with an 
understanding of the letter and spirit of the law. 
Unfortunately, these time-honored principles have 
been violated in Mr. Hubbard's case.

We are enclosing a copy of OGE's letter containing the above 
commentary. ,' V

Particular'Questions about Particular Allegations
We hope'this^additional explanation of our position is 

responsive tO{ your request for further information on Council 
activities. Although you have identified four general sets of 
regulations or regulatory policy in which you are interested, you 
have not indicated the questions you want answered concerning the 
items identified. As in the past, we are prepared to work with 
you concerning reasonable requests for information involving 
specific questions on the Administration's position on specific 
regulations that were coordinated by the Council as part of the 
rulemaking process.

Staffing Level of the Council

In a separate letter, you have requested clarification of 
the staffing level of the Council. Your questions for the record 
in connection with appropriations requests for the Executive 
Office of the President included an inquiry regarding how many of 
the Office of the Vice President's requested 26 FTEs were



assigned to the Council and how much we were requesting to fund 
the FTEs. We responded:

There are no full-time staff dedicated to the 
Council. Two of the twenty-six FTEs 
requested by the Office of the Vice President 
would devote a substantial amount of their 
duty hours (approximately 70 to 80 percent) 
to support the Council. The funding is 
$86^000.

The Council has six members, the Secretary of the Treasury, 
the Attorney General, the Secretary of Commerce, the Director of 
the Office of Management and Budget, the Chairman of the Council 
of Economic Advisers, and the Chief of Staff to the President as 
an ex officio member. The Vice President is Chairman of the 
Council.

The Council is currently supported by a staff, headed by an 
Executive Director, David McIntosh. Mr. McIntosh and another 
full-time staff member paid from the Executive Office of the 
President, Office of the vice President, appropriation devote 
approximately 70 to 80 percent of their duty hours to Council- 
related functions.

Four professional staff members who assist the Council by 
performing functions related to the mission of their agencies are 
currently assigned full-time from other agencies. Two of the 
staff members are ^rom the Department of Health and Human 
Services and provide assistance with health care and 
biotechnology ii^sues, and another from the Department of 
Education assists with issues relating to that agency; the fourth 
staff membe^iis from the Department of Justice and assists with 
legal, environmental and regulatory matters. The Council also 
receives sedretari^al assistance and support services from 
employees assigned to the Office of the Vice President.

We hope this infoirmation is responsive to your questions 
about Council staff.

Sincer.

.^h 1 L. Howard 

Counsel to the Vice President

EnclosureE
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U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON ENERGY AND COMMERCE

SUBCOMMITTEE ON HEALTH AND THE ENVIRONMENT

2415 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515

PHONE (202) 225-49S2

June 29.1992

When we consider the Treasury. Postal Service, and General Government 
appropriations bill tomorrow. Rep. Tom DeLay will offer an amendment to restore 
funding for Vice President Quayle’s Council on Competitiveness. I urge you to opp
this amendment. oppose

Mr.^Quayle and his allies argue that cutting off funding for the Council is "partisan 
politics" ^d "harassment." They could not be more wrong. Tomorrow’s debate isn’t 
about political advantage. It’s about whether the Council respects basic tenants of open 
government, the rule of law. and separation of powers.

Oyer the past year and a half, the Subcommittee on Health and the Environment has 
held six oversight hearings into the activities of the Competitiveness Council, collecting 
nearly a thousand pages of testimony from Administration officials and outside experts. 
These hearings documented four major abuses of process and law by the Council;

L ^though the Council yts as a regulator agency, it conducts its regulatory 
review in secret, in Violation of long-standing public-disclosure laws and pr>lirip-<

2. Council member? and staff have refused to comply with ethical restrictions 
against conflicts of interest.

3. The Council has ignored its constitutional responsibility implement duly 
enacted laws, sdfaetimes fnidng agency officials m issue regulations that ^fate 
express statptQi-y mandates.

4. Ihfi Cdtjpcil h|E^TtfU5ed to tze accountable for its actions before Congress.

These abuses vii^late the law and erode public confidence in government They 
warrant vigorous congressional condemnation, including the funding cut-off adopted by 
the Appropriations Committee.

summarized above, '^ese are enclosed, along with a fifth fact sheet listing instan 
Council intervention in agency rulemaking. I hope you find them useful.

Sincerely,

Chairman, Subcommittee on 
Health and the Environment



REGULATORY REVIEW PROCEDURES AT THE COUNCIL 

Principles of Regulatory Review

It is a fundamental tenet of administrative law that agency deacons must be the 
product of an open public process. Interested parties on either side influence regulations 
by submitting written comments to the agency decisionmaker. These comments are 
included in a public docket, allowing others to review and rebut them.

Regulatory review in the White House by the Office of Management and Budget 
follows principles of public disclosure similar to those applicable to rulemakmg agenaes. 
Specifically, OMB is required to (1) disclose all written material received from mterested 
parties concerning agency rules; (2) disclose all meetings with interested parties 
concerning agency rules; (3) disclose all agency rules review^ by OMB; and (4) disclose 
all written-recommendations made by OMB to the rulemaking agency.

The Council’s Procedures for Regulatory Review

The Qjuncil and its staff, however, follow none of these procedures for public 
disclosure when they review regulations. To the contrary, as Council staff told^The 
Washington Post (Jan. 9.1992). they operate under an explicit "no fingerprints" policy. 
Specifically, the Council:

1. Refuses IQ disclose Council intervention. Council staff examine about 50 niajor 
regulations each year. However, the Council will not identify what these regulations 

are.
2. Refuses IQ disclose ex parte communications. During the course of its regulatory 

review, the Council admits that its staff "frequently meets with interests outside the 
government on regulatory issues." However, the Council refuses to disclose who thw 
outside interests are, what they tell Council staff, or what impact these commumcations 
have on the content of regulations.

3. Refuses IQ disclose the Council’s impact. Although intervention by the Coun^ 
often results in relaxation of regulations, the Council refuses to identify and be held 
accountable for these changes.

violationa of niaclosure I^ws and Policies
The review procedures followed by the Council are illegal under the Administrative 

Procedure Act and the Freedom of Information Act. which require disclosure of 
substantive contacts between regulatory officials and interested parties. They are also 
inconsistent with the principles of open government that have traditionally characterized 
U.S. administrative procedures.



CONFUCTS OF INTEREST AT THE COUNCIL
The Requirementa of Ihfi Eflug in C?QYCmmgllI Act

The Ethics in Government Act prohibits regulatory officials from .
"oersonallv and substantially" in any "particular matter m which they interest." \hn law is design^ to avoid situations that could cause the pubhc to doubt the
objectivity of federal deasionmakers.

Conflicts of Inters to Cflunfll Staff
The staff of the Council on Competitiveness, however, has ignored this prolubition on 

confUcts of interest. In June 1991. Allan B. Hubbard, then exe^Uve dirwtor of ^ 
Council, sought and obtained from Vice President Quayle an Uleg^ blanket ’^yver from 
the Ethics in Government Act. Both prior to and after receiving the waiver, Mr.
Hubbard regularly participated in regulatory decisions affectmg his fmancial holdmgs. 
Specifically. Mr. Hubbard;

L Chaired a White House meeting in October 1991 at which ^e Envkonmental 
Protection Agency was directed to relax a regulation curbing ergons that canse aad
rain The regulation in question was opposed by an Indiana utiLty ^mp^y. Public^ce of iSa (PSD. that wrote it would be'-greaUy unpacted-,by fPA's -punitive 

proposal. Mr. Hubbard owned over $15,000 in stock m PSI at the time.

chemical company in Indiana. World Wide Chemicals, Inc., ^at is potentially subje 
regulation under numerous provisions of the Clean Air Act for its emissions of 
smog-forming, toxic, and ozone- depleting chemicals.

3. Intervened in May and June I»1 in an EPA rulemaking 
banks to clean up toxic wastes left behmd by bankrupt borrowers. Mr. Hubbard owned
over $18,000 in bank stoclu at the time. 

rnnflicts of Interest by President Quaylfi
Vice President Quayle has also ignored conflict-of- interest linutations during

SSSSiXMSSS’A-tSKFederal Bar Association called Mr. Quayle s actions the common alley cat breed of 

conflict of interest."
SpecificaUy. in December 1990. Mr. Quayle personally intervened to 

rulemaking tlwt would have triggered widespread recycling of benefitted newspapers in Indiana controUed by the Quayle family trust. h^
formed a task fSrcVto Mt mandatory newspaper recycling W^gton
benefitted the Ponderay Newsprmt Paper Compmy. a virgin pa^r ^ m W^gton 
State that competes with manufacturers of recycled newsprint. The Quayle faimly trust 
had a multimillion dollar investment in the Ponderay mill at the time.
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the council s failure to execute laws

The gfapnmibilities of tllfi F.MCUtiYe Brandi

if the President chooses to sign the law. the President must implement it faithfully.

The Council’s Efforts to Rewrite lh£ dfian Ail Act of 122Q
Contrary to its constitutional role, the Council has sought Revise duly enacted 

laws. The most striking case in point is the Clean Air Act of 1990.
The Clean Air Act expressly requires "opportunity for public co"^®a*')*

... of permit actions, including ... revisions." Withm the last 15 months, thrw leg^ 
opSiioM - from the Departinent of Justice, the En^ronmental ProtecUon Agenq^.^d 
the General Accounting Office - have interpreted the Act to require pubhc comment 
prior to all permit revisions that increase emissions.

Nevertheless, last week the Coundl forced EPA to issue permitting reflations t^t 
allow maior polluters to increase allowable emission levels m their permits without any 
form of ^bUc notice. In Ught of the prior legal opinions, this action is a knowmg 
violation of the Clean Air Act.
The Coandl-s Illegal EffoiH iQ Displag Agency Pmsiornnaking

accountable to the voters and by nobody else. In the permit regulaUon ato

jaissirss a'SSsasKWXSs"”
The Cnuncil Tlleyallv nelavs Regulations

Finally, the Coundl has illegally delayed regulations long past their statutory 
deadlines.^ For instance. Coun3 review delayed the clean air permit regulation over six 

months past the deadline in the Clean Air Act.



THE COUNCIL’S FAILURE TO BE ACCOUNTABLE TO CONGRESS 

Constitutional Overnght AuthoritY

or waste." Watkins United States. 354 U.S. 178.187 (1957).

The Council’s P^fnaal to Appear before Coneieg
The Council has refused to recognize Congress’s broad oversight auAority, however.

It has resisted all attempts by committees to hold the Council accountable for its acUo^ 
Neither Vice President Quayle nor any staff of the C:ompetitiveness Council has agreed 
to testify before a committee of Congress.

The experience of the Subcommittee on Health and the Environment exemplifies 
how congressional efforts to obtain the testimony of the Council have ^n improprly 
frustrated. (3ver the last year and a half, the Subcommittee'has held su oyersiMt 
hearings to explore the Council’s role in implementation of the Clean Air ^t. In Mch 
case, the Subcommittee has invited Mr. Quayle or Council staff, to appear ^fore the 
Subcommittee to explain the Council’s activities. In each case, the Council has refused to 
send a representative to explain its actions before the Subcommittee.
The rmincil’s g^fiisal to Answer Coneressjonal InguiriM

Not only has the Couricil refused to appear ^^ore congre^oi^ commttew. the 
Coundl has wrongly refused to answer wntten mouinw. At least three different House 
committees or suSommittees (the Health and the^vironment Subcommittee of the 

Committee on Energy and Commerce; the Treasury. onGovernment Subcommittee of the Committee on AppropnaUons; and Ae Corr^ttee on 
Government Operations) ^ave asked the Council to iden^y ^e regulations it h^ 
reviewed. In^h ii^tauce. the Council has refused to identify these regulations.

Likewise, thrCbuncU has refused to answer inquiries by these committees regarding 
its ex parte cohucts ^th interested parties, potential oinflicts of mterest mvolvmg 
members and s4ff oMe Council, and its regulatory impact.

The C^inriTs Ppriijal to Produce Documents for CongTCSional Bfilflfiat
Finally, the Council has also wrongly refused the request of these P^^'Sresaonal 

committees for production of documents relating to its regulatory review, such as copies 
of correspondence from outside interests to the Council.



LIST OF COUNCIL ACTIONS

Because the Council of Competitiveness operates under a "no fingerprints" poUcy, 
there is no complete list of the regulatory interventions of the Council. It is possible, 
however, to piece together a partial list based on press accounts and other sources.

TnofiPratiftfi q£ Ti»aH totteriea The Council quashed an EPA proposal to ban the 
burning of lead batteries in municipal incinerators (Council Fact Sheet (Dec. 19,1990)).

p<v»yrlitiy The Council quashed an EPA propo^ to implement ^e President's 
campai^ pledge to achieve 25% recycling of municipal waste (Council Fact Sheet (Dec.

HatiHtrap Arrt^ The CouncU forced HUD to relax standards providing handicapped 
access in multifamily housing (The Washington Post (Jan. 9,1992)).

Airlinft Nai«k» The Council forced the F^ to issue regwlations delaying noise control 
requirements for aircraft (The New York Times (Sep. 24,1991)).

FnimalHfthyde Fjqipgure. The Council sought to kill an OSHA regulation protecting 
workers from formaldehyde exposure (0MB Watch/Public Citizen Congress Watch (Sep. 
199D).

nothing. The Council directed the Department of Labor to propose 
regulations lifting a ban on work done at home in the women's clothing industry (The 
\^hington Post (Jan. 9,1992).

rhiMran* The Council forced HHS to relax reporting regulations applicable to 
certain childcare facilities (The Washington Post (Jan. 9,1992)).

Nutrition I aheling. The Council is pressuring FDA to delay nutrition labeling 
regulations (The ^^nington Post (June 17,1992)1

Drug Review. The Council forced FDA to turn review of certain drug applications 
over to private research groups (The New York Times (Mar. 19,1992)).

Wetlanrfa The Council forced EPA to propose a new definition of wetlands that 
eliminates protection for nearly half of the nation’s wetlands (The Washington Post 
(Aug. 8.1»D).

AriH Pain Controls. The Council forced EPA to relax monitoring regulations for 
emissions causing acid rain (The Washington Post (Dec. 6,1991)).

cinan Air Permits. The Council forced EPA to issue regulations allowing major 
sources to revise permit conditions without public notice (The New York Times (June 25. 
1991)).



Page 1
WSJ - 7/15/97 WSJ A19 
The Wall Street Journal
Copyright (c) 1997, Dow Jones & Company, Inc.

Tuesday, July 15, 1997

Business World: Fly First Class (With the Other Criminals)
3y Holman W. Jenkins Jr.

From the perspective of a Martian now being chased around that planet by NASA, one 
Washington travel-perk "scandal" probably looks pretty much like another.

However, congressmen and journalists on this planet are nearer the problem, one would think 
near enough to make the distinctions that are the mark of intelligent life-forms.

One would think.

Rep. David M. McIntosh has been chasing SEC Chairman Arthur Levitt Jr. all over Planet 
Washington. He does so in pursuit of a "scandal" that, when we press our x-ray spectrometer 
up against it, seems to consist of the substance of interstellar space, which is to say, 
nothing.

Mr. Levitt is accused of flying first class and staying in nice hotels, and digging into 
his own pocket to pay for it.

It takes a special kind of ingenuity to find something to get outraged about here, but Mr. 
Levitt did use legitimate government-paid upgrades to defray the cost of upgrading even 
further. If you stand back and twist your head at a funny angle, you can pretend this means 
taxpayers "paid" for Mr. Levitt to fly first class.

Such allegations are padded together by junior subcommittee staffers, the sort who find the 
magic phrase "government rate" works wonders with the airlines when scheduling their own 
travel. Their work is passed on to senior staffers and the congresspersons themselves, for 
whom "fact-finding missions" to interesting and attractive parts of the world seem to be a 
daily necessity. .

Then, no doubt reading,, from something somebody handed him, Mr. McIntosh 
pronounces, "It's clear tc/' me that taxpayers have been subsidizing Mr. Levitt's first-class 
lifestyle. While taxpaye'r-subsi.dxced French wine . . . and stays at luxury hotels may draw 
approval from Wall Street; tha^'^kind of lifestyle offends average Americans on Main Street." 
Voila, a soundbite is born.'

V i*

Mr. McIntosh added that all this troubles him "deeply," an adverb it wouldn't normally 
occur to us to apply to anything connected with Congress.

Strange as it may seem, though, we have gotten the feeling over the years that Mr. Levitt 
does care deeply about the honor and fairness of the securities markets, and about whether 
the people who labor in them are worthy of public trust. In an administration that oozes 
false sincerity about many things, he's at least a novel sensation.

As with any federal agency, the SEC does things that defy our understanding from time to 
time, but less so than most. He hasn't shut down the bull market by trying to put its 
perpetrators in jail, as some of his predecessors did. Yet he has shown a willingness to wade 
into an authentic garbage dump, the municipal finance racket.

He has also taken steps, prophylactically, to make sure the mutual fund 
industry performs as advertised. He has sermonized about conflicts of interest, and worked to 
correct its habit of wandering far and wide from the published investing strategies of 
particular funds. What the heck, it's a useful, if incremental, application of the SEC, 
which, after all, is there to be useful. And he just got a nice pat on the head from the 
generally cynical General Accounting Office.
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Most of all, he has seen fit to leave well enough alone, unlike a lot of Clinton regulators 

who seize on the "activism" theme to muck things up in their portfolios and keep their names 
in the paper.

By way of research, we examined an Institutional Investor article about the 
"Washington-Wall Street shuffle." Putting two and two together, we noticed the one place 
where the Clinton administration has been an unalloyed, scandal-free success is the economy, 
which has rested firmly in the hands of Wall Street rejects like Mr. Levitt, Bob Rubin and 
Alan Greenspan.

Perhaps there is a secret McIntosh method here — a plan to disable the Clinton 
administration by hassling one of its few grown-ups. But Republicans should remember that 
someday, perhaps within the lifetimes of our grandchildren, they could conceivably end up the 
party of government again.
Then they might want to coax some grown-ups into service too. The precedent here is not an 
inviting one.

Mr. Levitt has been around a long time, too long to let the silliness of congressmen ruffle 
him unduly. He was one of the saviors of Roll Call, the Capitol Hill newspaper and chronicler 
of silliness without end.

Yet one or two people have noticed the stock market going up lately. This it has done on
the basis of lots of middle class people wanting to invest for their retirements. There was
some $4 trillion in mutual funds as of last week.

Apropos of these people, there is not a Lion's Club or trade association in the land that
Mr. Levitt won't show up at in order to make a speech assuring the small investor that the
SEC is on the job.

_ As the Washington Post reported in ripping the lid off what somebody somewhere told them 
was a "scandal," the SEC chairman took 153 official trips in 115 weeks between September 1993 
and November 1996 at a cost of about $111,000 — or $725.49 a trip.

We would say the taxpayer is getting his money's worth out of Mr. Levitt.
Traveling every week to give a speech really isn't a barrel of fun, even if the hotel is nice 
and the wine is French. ,

On taking the job he Informed"his staff that he wanted to fly first class. This strikes us 
as a wise precaution. At 166, he Would have to be considered at high risk for coach aneurysm.

• i' j

He's also a rich guy, paving,,J^'ade his bundle by founding a Wall Street firm. But instead of 
acting like those jerks who' ke'ep- piling up money as a way of "keeping score," he tried his 
hand at things where he cau‘ld:be useful to society — head of the American Stock Exchange, 
resurrecting Roll Call, and for the last four years, head of the SEC, a job that by his 
standards doesn't pay all that well.

Life being short, Mr. Levitt entered into a plea bargain with Mr. McIntosh's subcommittee 
and has agreed to suffer in business class at taxpayer expense rather than loll in first 
class at his own. We are honestly at a loss to understand what principle of good government 
is served by this outcome, but that's par for the course. It would be interesting, though, to 
get a full accounting of how much of the taxpayer's money Rep. McIntosh spent to bring about 
this heroic denouement. The SEC calculates it alone has spent $187,000
responding to Mr. McIntosh's request for documents and accounting of Mr. Levitt's every limo 
ride.

Disclosure: Chairman Levitt once bought us breakfast, and we wrote a column making fun of 
him for threatening to nationalize the accounting profession.

(See related letter: "Letters to the Editor: Odd Ailments" -- WSJ July 23, 1997)
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