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§ * | UNITED STATES DEPARTMENT OF COMMERCE
% & | The Under Secretary for International Trade
T ot Washington, D.C. 20230

MEMORANDUM FOR THE SECRETARY
FROM: David L. Aaron

SUBJECT: Letter to Korean Minister of Foreign Affairs and Trade
Hong Soon-young on the Procurement Practices of the
Korea Airport Construction Authority

L. SUMMARY

Over the past year, the Trade Compliance Center has led a cooperative internal and interagency
effort to ensure that the Korea Airport Construction Authority (KOACA) adheres to the
requirements of the WTO Agreement on Government Procurement (GPA) and treats U.S.
suppliers in a fair and nondiscriminatory manner in procurements related to the construction of
the new $6 billion international airport at Inchon. Despite these efforts, Korea refuses to
recognize the coverage of airport procurement and procurement by KOACA as part of its
obligations under the GPA.

While in Seoul last November, you raised this issue with Minister of State for Trade Han Duck-
Soo. Minister Han responded by noting that the Ministry of Foreign Affairs and Trade
(MOFAT) wanted KOACA’s procedures to be fair and transparent, and said that the government
would urge KOACA to be more responsive, but that MOFAT did not exercise much control over
KOACA.

On January 5, 1999, the Trade Policy Staff Committee approved an [TA-drafted TPSC paper,
which authorizes USTR to pursue WTO dispute settlement proceedings unless Korea recognizes
the coverage of KOACA under the WTO GPA. The TPSC paper also recommends that you send
a letter to Korean Minister of Foreign Affairs and Trade Hong informing him of the U.S.
position. USTR has requested that the letter to Minister Hong be a joint letter from you and
Ambassador Barshefsky.

The attached letter, therefore, requests that unless Korean Minister of Foreign Affairs and Trade
Hong Soon-young formally confirms by January 27 that KOACA is legally within Korea’s GPA
coverage, the United States will request formal consultations under WTO dispute settlement
procedures. Once you and Ambassador Barshefsky have signed the letter, I plan to call in the
Korean Ambassador to deliver it.

II. RECOMMENDATION

That you sign the attached letter to Korean Minister of Foreign Affairs and Trade Hong.

Executive Secretariat Clearance;

o 1y )7 75

James Dorskfad or Ed L/evy
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His Excellency
Hong Soon-young
Minister of Foreign Affairs and Trade
of the Republic of Korea
Seoul

Dear Mr. Minister:

As President Clinton noted in your recent meeting with him, we are impressed by the economic
reforms your government has undertaken to promote a more market-oriented, transparent and
efficient Korean economy. These vigorous efforts establish a strong foundation for Korea’s
rapid recovery from last year’s financial crisis and for the continued development of close
economic and trade ties between our countries. '

We write today, however, to express the serious concern of the United States regarding Korea’s
implementation of its obligations under the World Trade Organization (WTO) Agreement on
Government Procurement (GPA). Specifically, the procurement practices of the Korea Airport
Construction Authority (KOACA) are not in accord with this Agreement. This issue has been
repeatedly raised by U.S. officials in recent letters and meetings with Korean government
officials. We bring this to your attention with the hope that we can reach a prompt and amicable
resolution to this problem through bilateral channels.

Both the United States and Korea are parties to the WTO Agreement on Government
Procurement. During negotiations on Korea’s accession to the GPA, Korea confirmed to U.S.
negotiators in writing that airport procurement, including the Inchon airport project, would be
conducted by the Ministry of Transportation and the Office of Supply, both of which are listed in
Korea’s Appendix 1 to the GPA. After the negotiations, Korea created the Korea Airport
Construction Authority, and assigned it the responsibility of conducting the Inchon airport
procurement.

Based on your government’s written statements during accession negotiations, and as an entity
that is subordinate to the Ministry of Construction and Transportation (MOCT) and legally
subject to the managerial oversight of that Ministry, KOACA is covered by Korea’s
commitments under the GPA. Yet, Korean officials have continued to maintain that KOACA
and Inchon airport procurement are not covered under the GPA, and KOACA continues to
conduct the Inchon airport procurement in a manner that is inconsistent with GPA rules.
Transferring procurement authority to an entity not listed in Korea’s Annexes to the GPA does
not change Korea’s obligations under the GPA. This matter is extremely important to the United
States, as Korea’s commitment to cover airport procurement was an essential element of our
negotiated and mutually agreed balance of concessions in the GPA.



Over the past year, U.S. officials have repeatedly tried to find a resolution to this problem. To
date, we have been unsuccessful. We ask for your assistance in taking immediate steps to
remedy this situation by officially confirming that KOACA is covered by the WTO Agreement
on Government Procurement and that KOACA procurement will be conducted in a
-GPA-consistent fashion. Unless we receive such confirmation by January 27, we will be left
with no choice but to request formal consultations under WTO dispute settlement procedures.

The Kim Dae Jung Administration has made clear it stands for creating a business environment
that encourages trade and commercial cooperation. As we prepare for the upcoming U.S.
Business Development Mission to Korea, it is important that we be able to convey with
confidence to American companies that the Korean procurement market is open for business, and
that American firms will be treated in a fair and equitable manner.

We appreciate your prompt attention to this important matter.’

Sincerely,
ST Y
,£N Ll Z
Wﬂham M. Daley _ _ Charlene Barshefsky .
Secretary of Commerce United States Trade Representative

cc: Mr. Kang Bong-Kyun
Senior Secretary to the President
for Economic Affairs
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TPSC PAPER

APPLICATION OF WTO GOVERNMENT PROCUREMENT AGREEMENT
TO PROCUREMENT BY THE KOREA AIRPORT CONSTRUCTION AUTHORITY

ISSUE

Whether the United States should pursue World Trade Organization (WTO) dispute settlement
proceedings against Korea for failure to implement its obligations under the WTO Agreement on
Government Procurement (GPA) with respect to the Korean government’s refusal to apply GPA
procedures to procurement by the Korea Airport Construction Authority (KOACA).

RECOMMENDATION
The TPSC should authorize USTR to pursue WTO dispute settlement proceedings against Korea.

In early January 1999, Commerce Secretary Daley should write to the Minister of Foreign
Affairs and Trade, noting USG disappointment that Korea has not responded to the USG’s
request for information under Article XIX of the GPA, and stating that the United States intends
to initiate WTO dispute settlement procedures in January in the absence of formal confirmation
from the Korean government that KOACA is legally within the ROKG’s GPA coverage, and will
adhere to GPA rules. This letter should be delivered through a high level demarche in Seoul and
to the Korean Embassy in Washington.

Unless the ROKG confirms formally that KOACA is legally within the ROKG’s GPA coverage,
in late January the United States should request formal consultations under WTO dispute
settlement procedures, as provided for in Article XXII of the GPA. These consultations would
then be held during the week of February 23, on the margins of the GPA Committee meeting
scheduled for that week.

LEGAL CONCLUSIONS
Korea is in violation of its obligations under the GPA as follows:
- failure to provide national treatment and non-discrimination as provided in Article III;

- failure to ensure that tendering procedures are consistent with Articles VII though XVI,
as provided in Article VII;

- failure to provide information and review procedures as provided for in Article XVIII and
Article XIX; failure to provide challenge procedures as provided for in Article XX.

The tailure to provide GPA procedures for procurement by KOACA is a violation of the GPA in
itself; the USG does not need to provide evidence of any concrete procurement opportunity that



has been denied or any US bidder that has been unfairly treated as a result of the violation.

Korea is in violation of its obligations because KOACA is within the scope of Korea’s bindings
in Annex I of the GPA. The argument that KOACA is within the scope of Korea’s coverage in
Annex [ can be based on straight textual interpretation of Annex I, and also on the written
evidence that Korea and the United States intended all airport procurement to be covered by
Korea’s bindings in Annex I.

The fact that Korea has not notified the GPA of any modification of its Annex I coverage to
exclude KOACA additionally supports the argument that Korea’s coverage offer in Annex I
includes KOACA.

CONGRESSIONAL VIEWS
We are not aware of any specific Congressional interest in this issue.
PRIVATE SECTOR VIEWS

The Commerce Department has consulted with many U.S. suppliers and service providers that
actively participate in the public procurement market in Korea. No company consulted voiced
opposition to the United States proceeding with dispute settlement consultations, and several
noted their approval of USG efforts to ensure that Korea conducts procurements for the Inchon
International Airport (IIA) project in a fair and nondiscriminatory manner. As can be expected in
the area of public procurement, however, most companies consulted stated that they did not want
explicit mention of their companies for fear of possible retaliation.

DISCUSSION
Summary

The Inchon International Airport project, valued at $6 billion, is one of the largest in Asia.
Procurements for this project over the next several years will be worth billions of dollars and it is
important that U.S. firms have fair access to these contracts. Documentary records show that
when Korea negotiated its accession to the GPA in 1991-92, it stated that procurement for the
Inchon International Airport would be undertaken by two specific government entities, both of
which were listed in Korea’s annexes to the Agreement. Korea later created a new government
entity—-the Korea Airport Construction Authority (KOACA)-to manage procurement for the
Inchon airport. Korea now asserts that, because KOACA is not expressly listed as a covered

entity, procurement for the Inchon International Airport is not covered by the provisions of the
GPA.

Inchon International Airport Procurement is Covered by the GPA
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The GPA applies to any procurement by an entity listed in a Party’s GPA Appendix I. During its
negotiations to accede to the GPA, Korea represented to the United States in writing that
procurement for the Inchon International Airport (IIA) would be conducted by the Ministry of
Transportation and the Office of Supply, both of which were listed in Korea’s GPA entity list.
Thus, Korea’s GPA concessions included coverage of airport construction procurement and on
the basis of this balance of concessions, the U.S. concluded bilateral negotiations.

Subsequently, in 1994, Korea created the Korea Airport Construction Authority (KOACA) and
assigned it with the responsibility to conduct Inchon International Airport procurement. Korean
officials argue that because KOACA is not expressly listed as a covered entity in Appendix I of
its entity list, KOACA procurement is not covered by the GPA. In effect, Korea has modified its
GPA coverage by transferring the responsibility for Inchon airport construction procurement
from two covered entities to an allegedly non-covered entity. However, a Party to the Agreement
cannot modify its GPA coverage without notifying the WTO GPA Committee and providing
appropriate compensation (GPA Article XXIV(6)(a)). Korea has never notified this modification
to the Committee, nor provided compensation. Therefore, the United States considers that
procurement for airport construction remains covered by the GPA.

An additional argument that the Inchon airport procurement is covered by the GPA is based on
KOACA'’s relationship to the Ministry for Construction and Transportation (MOCT)'. Note 1 to
Korea’s Annex I provides that MOCT and other covered central government entities include their
“subordinate linear organizations.”

According to the Act establishing KOACA, MOCT is the central government agency responsible
for airport construction and development. It is responsible for appointing and/or approving all
KOACA executives and appropriating/approving its budget. In addition, MOCT expressly lists
KOACA as a “subsidiary organization” on its web page. For these and other reasons, it is clear
that MOCT exerts substantial control over KOACA and that KOACA is a “subsidiary linear
organization” of the MOCT, which means that KOACA’s procurement is covered by the GPA.

' On August 3, 1994, Korea passed the law creating the Korea Airport Construction
Authority which transferred responsibility for new airport construction from the Korean Airport
Authority, a subsidiary organ of the Ministry of Transportation, to KOACA. KOACA was
established on 9/1/94. The Ministry of Construction and Transportation (MOCT) was
established by Article 40 of the Government Organization Act, as amended by Act. No. 4831,
December 23, 1994 and Act No. 5153, August 8, 1996. On October 16, 1997, Korea notified the
WTO Government Procurement Committee of modifications to its entity list, deleting the
ministries of Construction and Transportation, and adding this new, combined ministry. The
notification did not indicate any changes in coverage for MOCT.
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For additional details regarding the negotiating history and the MOCT/KOACA relationship, see
Attachment A.

KOACA's Procurement Practices Are Inconsistent with the GPA

Since 1997, U.S. companies have raised concerns about KOACA’s non-transparent and
discriminatory procurement practices which inhibit the ability of U.S. firms to effectively
compete for airport construction projects. Several of these practices are described below.

Qualification Requirements: In a $35 million contract for elevators, escalators, and travolators
for the Inchon Airport, KOACA established a condition that to be eligible to bid as a prime
contractor a firm needed to have four Korean-issued licenses. One of these licenses required that
a firm maintain escalator manufacturing facilities in Korea. A U.S. firm lacked this license and
therefore was effectively precluded from bidding as a prime contractor. This licensing
requirement appears to be inconsistent with GPA Article III (requiring national treatment),
Article VIII (prohibiting discrimination against suppliers of Parties to the GPA in the process of
qualifying suppliers) and Article XVI (prohibiting the use of offsets).

Domestic Partnering Requirements: For most Inchon International Airport procurements,
KOACA requires foreign firms to partner with a local Korean firm. For example, in a
procurement announcement posted on the KOACA website on 6/9/98 for a Movement Area
Management System contract, one of the qualifications for participation in the bid states that:
“Foreign firms should participate in a bid with local firms (leading or prime company) as
consortium members or subcontractors.” Another example involves an $8 million contract for
which bids were due on December 7, 1998 for a Doppler weather radar system, which requires
that “Local Firm and Foreign Firm shall participate together...."” In addition, a local partnering
requirement on a major tender for Integrated Security Systems announced in July, 1998, caused
at least one major U.S. supplier to refrain from bidding, since its management decided against
participating in a consortium with any Korean partners. These requirements appear to be
inconsistent with the GPA’s national treatment requirements.

Non-Access to Impartial Review Mechanism: The GPA requires that member countries provide
effective procedures enabling suppliers to challenge alleged breaches of the GPA arising in the
context of procurements. To implement this obligation, Korea passed the Act Relating to
Contracts to Which the State is a Party (ARCSP) (along with related enforcement decrees and
regulations). The ARCSP established the International Contract Dispute Mediation Committee
(ICDMC) as an impartial body to review challenges to the procurement practices of entities
covered by the GPA. Korean officials, however, have indicated that neither the ARCSP nor the
ICDMC applies to procurements conducted by KOACA. Instead, they have indicated that
KOACA'’s internal procurement regulations apply. These regulations have been translated by
Embassy Seoul, and contain no provisions for challenging the KOACA procurement decisions or
procedures.
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Excessively Short Bid Deadlines: For most procurements, the GPA requires that the period for
receipt of tenders shall not be less than 40 days. In at least one procurement, KOACA has
imposed deadlines far shorter than the required 40 days. The contract involved the provision of
passenger terminal construction supervision services, in which KOACA abruptly terminated the
bidding process, then later re-bid the project but with different scope of work and a bid deadline
of only 10 days, which precluded a U.S. company from bidding on the re-bid, even though it had
participated in the original tender.

Commercial Importance of Inchon International Airport and KOACA

The Inchon International Airport is reported to be the largest public works project underway in
Korea, estimated at almost $6 billion, and will be one of the largest airports in the world. The
airport is located approximately 50 km west of downtown Seoul and approximately 15 km from
the Port of Inchon. The first phase of the 1A project is scheduled to be completed by mid-1999,
and the airport is scheduled to open on January 1, 2001. The final phase of the airport
construction will not be completed until 2020, however, with the construction of four 4,000
meter runways. KOACA has confirmed to Embassy Seoul press reports that construction for the
airport was about half completed.

According to reports from US&FCS Seoul, KOACA will be conducting a number of significant
procurements in the future, including those for (1) meteorological radar, (2) Satellite Navigation
System (CNS/ATM), (3) control facilities for parking, (4) a cargo x-ray system and (5) a
passenger x-ray system.

U.S. Government Compliance Efforts

Over the past year, Washington officials and Embassy Seoul have made extensive efforts to raise
this issue with Korean officials. These have included letters from Under Secretary of Commerce
Aaron to the Korean Minister of State for Trade, the Minister of Construction and Transportation
and the President of KOACA. In his response, the Minister of Construction and Transportation
firmly denied that KOACA is covered by the GPA. The issue was raised by MAC Assistant
Secretary Mulloy at the November 3 U.S.-Korea Economic Subcabinet, but there has been no
change in the Korean position.

In addition, using the provisions of Article XIX of the GPA which allows a member to seek
information on any aspect of another member’s procurement regime, the U.S. submitted
questions to Korea on September 11, 1998. Despite repeated assurances that responses to
questions would be forthcoming, over three months have passed and the questions remain
unanswered.
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Most recently, while in Korea in November, 1998, with the President, Secretary Daley discussed
the issue with the Korean Minister of State for Trade who noted that the Ministry of Foreign
Affairs and Trade (MOFAT) wanted KOACA’s procedures to be fair and transparent, and said
that the government would urge KOACA to be more responsive, but that MOFAT did not
exercise much control over KOACA.

Despite these extensive efforts to seek a resolution of this issue, Korean officials maintain that
KOACA and procurements for the Inchon International Airport are not subject to Korea’s GPA
obligations, and have refused to correct alleged GPA violations.

CONCLUSION

The Inchon airport project is one of the largest in Asia; its construction is reportedly about half
completed. It is important that the U.S. government move rapidly to ensure that U.S. companies
have fair access to these projects. As described in the Discussion Section, Korea undertook
commitments to cover airport construction in its GPA entity list, has not notified the GPA
Committee of a modification regarding airport construction or offered compensation. In
addition, KOACA procurements are being conducted in a manner inconsistent with the
provisions of the GPA. USG efforts have been unsuccessful in achieving Korea’s recognition
that KOACA is a covered entity under the WTO GPA and that KOACA procurement’s must be
conducted in conformity with GPA requirements.

Therefore, the TPSC should authorize the U.S. Trade Representative to initiate WTO dispute
settlement procedures with the Republic of Korea regarding Korea’s failure to implement its
obligations under the WTO Government Procurement Agreement.

Drafted by: USDOC/TCC: SWeston/NMorgan
revised December 22, 1998



-7-

ATTACHMENT A

ADDITIONAL INFORMATION REGARDING
NEGOTIATING HISTORY AND MOCT/KOACA

The Status of Airport Procurement in Korea During Korea’s Negotiations to Join the WTO
Agreement on Government Procurement

I. Korea Represented During Negotiations that Procurement for the Inchon International
Airport would be Conducted by the Ministry of Construction and Transportation and the
Office of Supply, both GPA-Covered Entities.

In 1990-91 Korea was engaged in negotiations to join the General Agreement on Tariffs and
Trade (GATT) Government Procurement Code (Code). At the same time, in the Uruguay Round
of multilateral trade negotiations, GATT Government Procurement Code members were engaged
in negotiating a new agreement that would cover not only goods at the central government level,
but goods, services and construction services by entities at central, subcentral, and quasi-
governmental levels. Korea’s GATT Government Procurement Code negotiations evolved into
WTO GPA negotiations during the Uruguay Round (1992-93).

Throughout negotiations with all countries seeking GPA membership, including Korea, the
coverage of airport procurement under the agreement has been a priority for the United States. In
May 1991, during Korea’s Code accession negotiations, USTR submitted a list of questions to
the ROKG, one of which specifically sought to determine which ROK entities were responsible
for airport procurement. USTR asked:

How does the Airport Development Group relate to the Ministry of
Communications? Does Korea’s offer of coverage of the Ministry of
Communications include purchases for the Airport Development Group? Please
identify all ministries that will be responsible for the procurement of goods and
services related to new airport construction. (emphasis added)

The ROKG responded by providing specific information regarding procurement for the airport
that was later to be named the Inchon International Airport. The following was the Korean
response:

The new airport construction is being conducted by the New Airport Development
Group under the Ministry of Transportation. The new airport construction project
is scheduled to be completed by 1997 after the completion of the basic plan by 1992
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and the working plan by 1993. The U.S. company Bechtel is taking part in the basic
plan projects. The responsible organization for procurement of goods and services
relating to the new airport construction is the Office of Supply.(emphasis added) But
at present, the concrete procurement plan has not been fixed because now the whole
airport construction project is only in a basic planning stage.

There is ample evidence to support the position that Korea’s repeated reference to “the new
airport construction” refers to the Inchon International Airport. First, the only basic plan projects
for the construction of an airport underway in 1991-92 involved the airport construction for the
Inchon airport. Second, data on KOACA procurements obtained from the KOACA Internet
Website reveals that Bechtel was involved in the basic plan projects for the Inchon Airport at the
time of the Korean response to USTR’s questions (the project began in November 1990, and was
completed in December 1991). Moreover, the Inchon International Airport has been the only
new airport built in the Republic of Korea in recent years. Finally, additional information
obtained from the KOACA Website reveals that the name of the Inchon International Airport
was not announced until March 21, 1996, which explains why it was not specifically named in
the Korean response during the negotiations. Newspaper, trade journal, and industry press
releases referring to the IIA published before the March 21, 1996 naming of the airport referred
to the facility in various ways, including the “new airport project” and the “new Seoul
international airport”.

Because of Korea’s representations that the IIA construction was being conducted under the
Ministry of Transportation, and that the Oftice of Supply would be the responsible organization
for the procurement of goods and services relating to the new airport construction, the United
States made certain that Korea’s commitments under the GPA extended to both the Ministry of
Transportation as well as the Office of Supply. These commitments are reflected in Annex 1 of
Korea’s schedules to the WTO GPA.

II. Korea Committed to Covering Airport Procurement under Annex 1 Entities

General Note 1 to Korea’s GPA Annexes supports the position that Korea agreed to cover airport
procurement as part of its GPA commitments. Korea’s General Note 1 states:

1. Korea will not extend the benefits of this Agreement
() as regards the award of contracts by the National Railroad Administration,

(b) as regards procurement for airports by the entities listed in Annex 1,
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(c) as regards procurement for urban transportation (including subways) by
the entities listed in Annexes 1 and 2

to the suppliers and service providers of member States of the European
Communities, Austria, Norway, Sweden, Finland and Switzerland, until such time
as Korea has accepted that those countries give comparable and effective access
for Korean undertakings to their relevant markets.

The General Note makes two important points: 1) there are Annex 1 entities responsible for
airport procurement; and 2) the United States is not one of the countries whose suppliers are
excluded from participating in procurements for airports listed in Annex 1.

When ROKG officials from the Ministry of Foreign Affairs and Trade (MOFAT) were reminded
that Korea’s General Notes indicate that certain Annex 1 entities are responsible for procurement
for airports, the officials stated that the note probably refers to small subordinate linear
organizations and local administrative organs that are related to Annex 1 entities that handle
some procurement for airports.’ The MOFAT officials, however, were unable to cite any
particular entity.

The Korean Ministry of Construction and Transportation is Responsible for Matters
Related to Aviation and the Construction of the Inchon International Airport and KOACA
is Part of the Ministry of Construction and Transportation

The Republic of Korea Government has repeatedly maintained that KOACA is not subject to the
requirements of the WTO Agreement on Government Procurement. Korean officials have
argued that because KOACA is not listed in the Korean Annexes to the WTO GPA, that the
entity and its procurements are not subject to GPA requirements. Korean officials further
maintain that KOACA is an independent entity not subject to the control or oversight of the
Ministry of Construction and Transportation (MOCT), and is therefore not subject to GPA
requirements through MOCT commitments.

The former Ministry of Transportation, now the Ministry of Construction and Transportation,
however, is the ROKG Ministry responsible for affairs relating to aviation and air transportation.
The Korean Government Organization Act submitted by the ROKG in 1991 during initial

? Note 1 to Annex | of the Republic of Korea states that central government entities
listed include their subordinate linear organizations, special local administrative organs, and
attached organs as prescribed in the Government Organization Act of the Republic of Korea.

9
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accession discussions describes the role of the Minister of Transportation as follows: “The
Minister of Transportation shall have jurisdiction over the affairs relating to land, air and marine
transportation.”

The current version of the Government Organization Act, which reflects the merger of the
Ministries of Construction and Transportation, also clearly notes the jurisdiction of the Ministry
of Construction and Transportation (MOCT) over aviation: “The Minister of Construction and
Transportation shall perform duties as to the establishment and adjustment of a combined plan of
development of land, the conservation, utilization, improvement, and restoration of land and
water resources, the construction of cities, roads and housing, the reclamation of coasts and
rivers, and matters as to inland transportation and aviation.”

Information on the Ministry of Construction and Transportation Website provides further
evidence that MOCT has responsibility over airports and that KOACA is part of the Ministry of
Construction and Transportation. A document titled “History of the Ministry of Construction
and Transportation” states:

As of today, the MOCT’s organization consists of 3 offices, 5
bureaus and 47 divisions which overlook the affairs on national
development planning, housing, city planning, land policy, water
resources policy, construction and administration of roads and
airports and all other matters concerning construction and transport
safety affairs.

In preparation for the 21* century, this ministry is also dedicated to
the construction of the Seoul-Pusan high-speed rail and the
Incheon (sic) International Airport.

An additional document located on the KOACA Website details the chronology of the history of
KOACA and the Inchon International Airport project. It indicates that on 6/21/90, the IIA
construction corp was established within Ministry of Transportation. Then, on 8/3/94, the

document notes that the [IA construction body was changed from the Korean Aviation Authority
to KOACA, and that KOACA was established on 9/1/94.

Another document obtained from the KOACA Website details the creation of KOACA, and how
KOACA came to manage construction of the IIA. The document states:

Initially, the Inchon International Airport Construction project was
managed by the airport construction division within the Korea

10
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Airport Authority [a subsidiary organization under the Ministry of
Transportation]. Acknowledging the importance of the project as
the nation’s largest long-term capital project, the “IlA Construction
Law” was enacted in Aug. 1994. Based on this legislation, the
Korea Airport Construction Authority was established and
assumed responsibility for the project.

The MOCT Website further acknowledges that KOACA is part of the Ministry of Construction
and Transportation by listing KOACA as a subsidiary organization of the Ministry of
Construction and Transportation. This document states that the reason why KOACA was
established was for the “Construction of the Inchon International Airport; [and] Research
concerning General Airport Construction matters.”

The Ministry of Construction and Transportation exerts financial and decision-making control
over KOACA. The Seoul Metropolitan Area New International Airport Construction
Corporation Act,’ the legislation establishing KOACA which was passed on August 3, 1994,
provides that the Minister of Transportation is responsible for appointing all KOACA executives,
including the Chairman, Vice Chairman and auditors. Funding for KOACA is appropriated from
the budget of the Ministry of Construction and Transportation. Additionally, the entity must
submit business and budget plans to the Minister of Construction and Transportation for
approval.

Further MOCT oversight of KOACA can be found in Ministry of Construction and
Transportation regulation of 9/3/97 (Regulation No. 185), which established an entity within
MOCT known as the Corps of New International Airport Construction Project (CNIACP). The
CNIACP contains a division known as the New Airport Planning Division, whose duties, as set
out in Regulation No. 185, include formulation of the budget for the IIA construction project,
supervision of KOACA, and supervising other airport construction.

Moreover, in meetings with KOACA'’s Vice Chairman Yoo, the Vice Chairman noted that 40%
of KOACA’s operating budget comes from MOCT, and that all of KOACA projects, except
those designated for private investment/financing, are funded from the national treasury.
KOACA official Kim Chang-Kyu stated in a 1996 Business Korea article that, “Private
Investment is excluded from central control of construction projects like the passenger terminal

3 As noted previously, the airport was not formally named the Inchon International
Airport until 1996. It was formerly referred to by several different names, including the Seoul
Metropolitan Area International Airport, given that the site of the airport is approximately 50 km
west of downtown Seoul, and approximately 15 km from the port of Inchon.

11
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because public facilities cannot be managed and operated by private companies”. Newspaper
accounts also confirm MOCT’s role in setting KOACA’s budget.

Korea’s Duty to Notify The WTO Committee on Government Procurement of
Modifications to its Coverage under the Agreement

Because KOACA assumed procurement responsibility originally belonging to the Ministry of
Transportation and Oftice of Supply--both GPA covered entities--airport procurement now
conducted by KOACA should be covered by the GPA. Korean officials have repeatedly insisted,
however, that KOACA is not covered under the GPA. This constitutes a reduction in the scope
of Korea’s negotiated coverage under the Agreement.

Article XXIV of the GPA requires Parties to notify the GPA Committee of modifications to the
schedules of member countries. Article XXIV:6 of the GPA states that:

rectifications, transfers of an entity from one Annex to another or, in exceptional cases,
other modifications relating to Appendices I through I'V shall be notified to the
Committee, along with information as to the likely consequences of the change for the
mutually agreed coverage provided in this Agreement. If the rectifications, transfers or
other modifications are of a purely formal or minor nature, they shall become effective
provided there is no objection within 30 days. In other cases, the Chairman of the
Committee shall promptly convene a meeting of the Committee. The Committee shall
consider the proposal and any claim for compensatory adjustments, with a view to
maintaining a balance of rights and obligations and a comparable level of mutually
agreed coverage provided in this Agreement prior to such notification. In the event of
agreement not being reached, the matter may be pursued in accordance with the
provisions contained in Article XXII.

Korea has not notified the GPA Committee of any modification to procure goods, services and

construction services for airports from an entity other than the Ministry of Transportation and
Construction (combined and notified in 1997), or the Office of Supply (SAROK).

12
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¢ @"“ . | UNITZED BTATES DEPARTMENT OF CONMMERCE
% Tie Under Secretary for Internations] Trads
% a ] Washington, D.C. 20230 .

The Honorable Han, Duck-Soo
Minister of State for Trade
Ministry of Foreign Affairs and Trade
77, Sejong-ro, Chongro-ku, Seoul 110-760

Dear Mr. Minister:

As [ mentioned to you in Paris and again in our recent meeting in Washington, I want to convey
my strong support for and understanding of the very tough decisions that you and the Kim Dae
Jung administration have made in the area of domestic economic reform and in responding to the
Asian financial crisis. It is in that context that I want to bring a problem to your attention in the
hope and expectation that we can quickly and amicably resolve the matter in a way that is in the

best interests of both our governments.

I am concerned about certain questionable tendering practices of the Korean Airport
Construction Authority (KOACA) — these practices include tenders being issued under
abbreviated bid deadlines that do not allow foreign firms enough time to prepare bids, as well as
discriminatory participation requirements that effectively preclude qualified non-Korean
companies from participating as prime contractors or joint bidders. These and other actions
appear contrary to international public procurement practices, including those contained in the
World Trade Organization Agreement on Government Procurement. Accordingly, U.S. officials
raised our concerns with KOACA's tendering practices in the June 25, 1998 meeting of the WTO

Committee on Government Procurement.

The American public can understand a decline in our exports to Korea in light of the financial
crisis. What will not be understood is action that is unfair or directed against American firms..
U.S. firms are prepared to compete on a level playing field with any competitor.

I ask for your assistance in helping to ensure that KOACA conducts all tenders, whether current
or future, according to the international rules embodied in the WTO Agreement on Government

Procurement, to which Korea is a signatory. I hope that you agree a quick resolution of this
matter is in our mutual interest and would halt forward movement on any existing tenders for

which your investigation reveals questionable tendering practices.

I hope that you will look into this matter and favorably respond to my request so that I can assure
American companies that KOACA will follow government procurement practices open to all. I
look forward to hearing from you and to continuing to work with your government on a speedy

€conomic recovery.

incerely,

Ambassador David L. Aaron
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& ¥ Washington, D.C. 20220
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Mr. Kang, Dong-Suk

Chairman & President

Korea Airport Construction Authority (KOACA)
FKI Building, 28-1, Yoido-dong, Youngdungpo-ku
Seoul, 150-756, Korea

Dear President Kang:

As you know, the U.S. Department of Commerce and the U.S. Embassy in Seoul have worked
closely with U.S. firms interested in participating in the new Inchon International Airport. We

are pleased that our companies have become involved in the most important phases of ITA so far.
U.S. firms have been successful in their efforts because they have been able to demonstrate, in an
unbiased bidding process, that they offer superior technology, equipment and service.

I'am concerned however, that bidding procedures for KOACA tenders have not always been fair
and unbiased, and have not always been conducted according to international bidding practices,
including those contained in the World Trade Organization Agreement on Government
Procurement. These practices include tenders being issued under abbreviated bid deadlines that
do not allow foreign firms enough time to prepare bids, as well as discriminatory participation
requirements that effectively preclude qualified non-Korean companies from participating as
prime contractors or joint bidders. For these reasons, U.S. officials raised our concerns with
KOACA’s tendering practices in the June 25, 1998 meeting of the WTO Committee on

Government Procurement.

The American public can understand a decline in our exports to Korea in light of the financial
crisis. What will not be understood is action that is unfair or directed against American firms.

U.S. firms are prepared to compete on a level playing field with any competitor.

I ask for your assistance in helping to ensure that KOACA conducts all tenders, whether current
or future, according to the international rules embodied in the WTO Agreement on Government
Procurement, to which Korea is a signatory. I hope that you agree a quick resolution of this
matter is in our mutual interest and would halt forward movement on any existing tenders for
which your investigation reveals questionable tendering practices.

I hope that you will look into this matter and favorably respond to my request so that I can assure

American companies that KOACA will follow government procurement practices open to all.. I
look forward to hearing from you and to continuing to work with your government on a speedy

€CONnomic recovery.
M
Ambassador David L. Aaron
| >




Clinton Presidential Records
Digital Records Marker

This is not a presidential record. This is used as an administrative
marker by the William J. Clinton Presidential Library Staff.

This marker identifies the place of a tabbed divider. Given our
digitization capabilities, we are sometimes unable to adequately
scan such dividers. The title from the original document is
indicated below.

Divider Title:




~HX NG .3 dzrsFL243

et 7 _ P .
/f/\ . AN ' s Slnd
ST L i e m
T " azas oy
u | . /1 },-’4'!.1‘1,5’:/‘

MINISTRY OF FORSIGN AFFAIRS AND TRADE, REPUBLK. OF KOREA

+ 110-780 M & 5EN FETF MFEE 776 1529~ gogs
THE GOVERNMENT COMPLEX BLDG. '
77 € SEJIONGHIO JONGRC-GU SEOUL, KOREA
4 L OFfiee tor Commercial Attairs
+ 4 B T T - T
L FAX D gamsaay TEL :

oA £3) 2.4 5] (North American Trade Team)
(FROM) | eax : 7251737 TTEL 720-2331, 732-2778
(TITL.E)

" e ot o s e e e ]

= T=® F 1 o (PAGE) |  “HDATE) : 1238, & 24,

EO. COMMUNICATION

—— vy =

Dévr Acling Minister~Counsellor Ware.

I have the 'héndr to torward to you the attached letter from
Minister of Stote {or Trade, Man Duck~Seo in respeonding to Under
Secretrumy Aarca's lotter of August 17th.

M Slnceraly, ' | |
Mp

PR Myuno—Seé
Directer o Nortih America Team

Attached : As Stuted

i oY

L

P .l
= o=l
“ Wt viwivé

. o Nt . gy e

t ———— ey T

———



Dhal w7 Do

August 21, 1608

The Honorahble Lavid I. Aaron

Under Secretimy for International Trade
Uaileef -States Department. of Commerca
Washington D.C. 20230

Dear Amhassador Aaron
Thanks for yparr centinued interest n and strong  soppwotl for the
econemie voform in iy country. :

Conr:erzung the teering practices of the Korean Ahport Comstruction
-Authority (KOAGCA), | world tike o draw your attenticn to the fart that
the: KOACA is not subject to the roquirements under the WTO
Agreement on Government Procurement, since my government did not
wake any commiimemt with regard to the KOACA. pnmm:mt.

Tlul being said, it is my undu.;t.mding that KOACA will couduo! its
tenders in line: with principies of free competition snd openmness aflowing
. the participatirn of all nualified companies.

} hore this information is ucefnl to you.
; _Sincar'eiy,
4/4&%&%

Han Duck-soo




Clinton Presidential Records
Digital Records Marker

This is not a presidential record. This is used as an administrative
marker by the William J. Clinton Presidential Library Staff.

This marker identities the place of a tabbed divider. Given our
digitization capabilities, we are sometimes unable to adequately
scan such dividers. The title from the original document is
indicated below.

Divider Title:




-7,
% KOACA
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XORBA AIRPORT
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Inchen Cliv 485-309. fares
THL. B3N avdy Pak:nxzmasees

September 3™, 1928

Mr. David L. Aaren
Ambassador

United Statas Department of Commerca
The Under Secretary for Internaticnal Trade
Washington, D.C, 20230, U.8.A.

Deer Ambassador David L. Azaron,

First of all, | weuld lika 1o take this opportunity ta axprass my appreciation for
your interest and suppert for the Inchon Internationa! Airport(l1A) project.

Inchan International Airpart is heing developed as the state-of-the-art girpart in

the 21st cantury and our company, KOACA wolcemes many leading faraign

firms for thair active participalion. especially noteworthy firms in the Unitad
States for the airpart project.

From the very baginning of tha prejact development stage, KOACA has been

emphasizing open-door policies to inducs leading high-technology company

- participation from farsign countries. KOAGA has provided exactly tha same
oppartunities and conditians for both foreign and local companies. Needless to

say, this is very important for the new airport project.

As the rasult, many foreign companies are activaly working en the nsw airport
preject including manufacturing and instailation of the machinery, project
Management and constructian supsrvision. Not only that, among the nine major

airport sysiem develgp
This shows how actively the U.S. firmg are participating in and dedicating to l1A

project.
Accarding to your leltar, | was informed that you ara concerned with qur bidding
practicss and | would like {0 clarify KOACA's bidding procedures 1o halp your
better undarstanding:

First, regarcing the matter re'ated te "not giving enough tima for foreign firms to
prepare bids" - . S

AS you £an sae our bidding histary in tha past, We, KOACA sllows more time
for foreign firms other than 40 days which js raquirad by the WTQ on

Government Pracurement in its articla 11,

menls, U.S, companles are warking on the five of them. _

~~~~~~




FrTRITOH GO eewr~

For sxample the case of slevafer manufacturing and instaliziion preject which
mignt be ong of the projects that ot are inlerested in, the American firm
aClually had 3 iotal 52 Zays instead of 40 days from the bidging announcement
tll the proposal submiltal due dalz as KOACA allowed extra 13 days than the

GPA requiroment.

wacondly. regarding ‘he ‘nattar r3lated to the "diszrimina'ory padicipstion
recuirements from participating as prime contrect:r's or,joint bidders"

I hava (¢ say that KOACA's intarnatioral bidding prajacts are Yor both local and
foreign joirt bidders (herefors. there is no suth dissrminatory participation
requrrements from participatng

For the biddiar to develop 2evator menufactunng and management for Inshor
International  Airport. the an s requirsd to have refated licanses ana
- quaafications ncluging having the incenses acknowledged by Korean
government on 1he slevatar/escalator manufacturing. Installation and etsctrical

werks which are the KQACA's prerequisite for bigdders.

The US firm in Korea, Otis, (hal yuii may have intarast in was not fully
guaified for the bidding because the Otis had no license on the escalator
manufacturing which was ong of the KUACA's bidding requirements

As you know, KQACA is not belongad to any of the GPA-conditioned
organizations for the Annex 1(Gevernmenl arganizatiors), Annex 2(Regional
bady arganizations) or Annex 3iCovarnment-nvested’ arganization for more
than 51 poecent ehare).  Evan thaugh KOACA 1s not the GPA organization. we
assure you that our company practices each imamational hidding on the

internatianal standards for our airport development

For the conclusion. KOACA will continue to make our painstaking efforts 1o
practice always our bidding procadures in fair and unbiased manners in paralial
with Korea's expansion with gictialization, fhis way, KOACA will be able to
nvitn more: activaly mejor Ieading companizs in the world to deveiop the Inchon

Internanonal Arpact as lhie most saphisticatad airport in the 21st century

Onze again, | appraciate your important leuer 1o bring my aftention on ths
biddings for the new airport project.

Sincersly,

RO, ffomTd %

Dang-Suk KANG
Charman & CEQ

ALY MM W LFIARE PN IS LYY o~

[

~-

Y .29



Mz, David L. Aaron
Ambassador of United States Department of Commerse
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MISSION PERMANENTE DES ETATS-UNIS D’AMERIQUE _ 7
AUPRES DE L’ORGANISATION MONDIALE DU COMMERCE ] ﬁ :

1-3 AVENUE DE LA PAIX 4 ,,{{.’/ :

1202 GENEVE 33 -

September 11, 1998

-

. 3

HE. Mr. San Soon Chang ; § ;

Ambassador | g f3

Permanent Mission of Korea i 3

Route de Pré-Bois 20 : 'R

1215 Cointrin j i3
Dear Ambassador Chang: . ) g

i

During the last two years, the United States has repeatedly raised its concerns with the
procurement practices of the Korea Airport Construction Authority (KOACA). As we indicated
in the June 25, 1998. meeting of the WTO Government Precurermnent Committee, the United
States remains disturbed by Korea's repeated assertion that its commitments under the
Agreement on Government Procurement (GPA) do not apply to KOACA. This assertion has
serious implications for U.S. commercial interests and for the bilateral balance of rights and
obligations established under the GPA. The United States urges Korea to reflect on this issue
and to affirm, on that basis, that procurement conducted by KOACA is subject to and will be
implemented in accordance with the provisions of the GPA.

Pursuant to paragraphs 1 and 2 of Article XIX of the GPA and in order to expedite the resclution
of this important issue, the United States requests that Korea respond in writing to the attached

list of questions relating to KOACA and its procurement practices. This information is requested
without prejudice to the United States’ rights under Articles XXII and XXIV of the GPA and any

other relevant provisions of the WTO.




The United States requests that Korea respond 10 these questions by September 23, 1998,
weeks prior to the next meeting of the Government Procurement Committee, which is 2
for October 7. Through the U.S. Embassy in Seoul, we will provide copies of this request
directly to the Xorean Ministry of Foreign Affairs and Trade, the Ministry of Construction and
Transpertation, and the International Contract Dispute Mediation Commmee under the Mxmsuy

of Finance and Sconemy. ; }
| £
| Sincerely, t ;
Q % M‘m §
S :
Rita D. Hayes % ]
- Ambassador g ¥
r

Enclosure

cc: Mrs. Helle Klem, Chair of the Committes on Government Precurement

et R R R e U R e “‘%‘éft@
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Attachment
(a) Please explain the legal and operational relationship between the Xorea Alrport,,
Construction Authority (KOACA) and the Ministry of Construction and Transportalicn.

(0) Please describe the extent to which the Ministry of Construction and Transportzuon
has Jegal responsibility for managerial oversight of KOACA. i ;

(c) In what way does the Ministry of Construction and Trans;:onguon exercise tha m ;
responsibility? 2

| »
(d) Howare KOACA's president and other senior officials chosen" What approvass

required for each appointment? i

(e) Please desm"be the extent to which the Ministry of Construcnon and Transponauon
or any other entity of the Korean government has legal authority to approve KOACA's
budget and management plans.

63) P]ease cite and provide copies of the legal or administrative authorities governing
these issues.

(a) What percentage of KOACA'’s annual budget is accounted for by appropriations from
the Ministry of Construction and Transportation or other Korean government entities?

(b) What percentage of KOACA'’s annual budget is provided by sales of Korean public
assets?

(¢) What percentage of KOACA bands or other debt, if any, is dxrectly held or
underwritten by the Korean government?

(d) What percentage of KOACA s budget is funded from private sector investments or
other contributions?

(¢) To what extent do any other Korean government entities have legal or budgetary
authority over KOACA?

Please explain the relationship between KOACA and the “New Airport Development

Group under the Ministry of Transportation,” referred to in Korea’s July 1991 written

response to U.S. qucsnons regarding government procurement for airport construction
(attached)?

Please explain the relationsbip between KOACA and the “airport construction division of
the Korea Airpert Authority,” referred to on KOACA’s Internet web site at
http://www _airport.or.kr.




Please explain the relationship between the “New Airpert Development Group wndex z:he
Ministry of Transportation,” referred 10 in Korea’s July 1991 respense 10 U.S. questicns
regarding government precurement for airport construction, and the former airport 3§ 3
construction divisicn of the Korea Airport Authority, referred to on KOACA’s Intemet
web site.

(a) At the time bilateral negotiations between the United States and Korea relating
Korea's participation in the GPA were concluded (1993), to what extent was the “Ng
Airport Development Group under the Ministry of TransportationT responsible for
construction projects in Korea? | '

(b) Please identify ail government entities that were responsible for airport co
projects at that time and the relationship of those eatities to KOACA, which was |
established subsequently. _ ! %

(a) Is KOACA respons:'ble for all airport construction projects currently being planned or
implemented by government entitics in Korea?

(b) If not, what other Korean government entities are responsible for planning and
implementing airport construction projects?

(c) Please provide information on the estimated budgets of these entities.

Recent KOACA tender armouncements include the requucment that “foreign firms
should participate in the bid with local Firms (leading or prime company) as consortum
members or subcontractors.”

(2) What is the intent of this provision?

(b) Are there any circumstances in which U.S. or other non-Korean firms may qualify
independently (i.e., as a “leading or prime company”) to participate in this and similar
KOACA procurement opportunities, or is partnership with a Korean firm a mandatory
condition for qualification?

(¢) Under what legal authority does KOACA have the authority to impose this
requirement?

In recent KOACA tender anmouncements, all suppliers have been required to hold
licenses and registration for manufacturing operations in Korea in order to qualify tc
participate. : '

(a) What is the purpose of this requirement?

(b) Does this preclude suppliers that have not established manufacturing facilities in




10. The United States requests that Korea provide completc copies of Lh4 following do
(in English, if available): _ :

1.

2

a5 ¢

Korea from qualifying as a prime contractor?

“ AedaaN - s F U

(¢) For suppliers that do not have manufacturing facilities in Korea, can possession of
appropriate manufacturing licenses issued by U.S. or other non-Korzan authorities satisfy
this requirement? If so, under what circumstances?

(d) Under what domestic law does KOACA have the authority to irnpose this
requiremnent?

(e) Does KOACA require that equipment supplied under these thmacts' be prod
Korea? _

The Korean Airport Authority Act, and any related irnplemmting or enforcement dea'ees -

The IIA Construction Promotion Law, promulgated or announced on or around May 31,
1991, and any other related laws and implemernting or enforcement decrees affecting what
has become known as the Inchon International Airport.

' The Seoul Metropolitan Area New Intemanonal Axrport Construcnon Corporaticn Act,

and any related implementing or enforcement decrees.

The General Censtruction Basic Law, and any related implementing cr enforcement
decrees.

The Electrical Construction Law, and any related implementing or enforcement decrees.

Regulations of the Ministry of Constructicn and Transportation cr other entities
pertaining to the creation, purpose and functions of the "Corps of the New International
Airport Construction Project.

The Government Organization Act of the Republic of Korea.
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UNITED STATES DEFARTMENT OF LOMRIEREE

The Under Secratary for Intarnationai Trade
Washingtan, D.C. 20230

September 15, 1998

Honorable Lee Jung-Moo

Minister of Construction and Transportation
Ministry of Construction and Transportation
1, Choongang-dong, Kwacheon,

Kyunggi Province, 427-760

Dear Mr. Minister:

[ am writing to express my government’s deep concern with recurring problems associated with
the procurement practices of the Korea Airport Construction Authority (KOACA). I have _
recently corresponded with State Minister for Foreign Trade Han Duck-Soo on this issue, and
very much appreciated his assurances that KOACA tendering practices should be consistent with
the principles of free and open competition. Unfommately, American companies’ recent
experiences with KOACA tendering proceduires raise questions about KOACA’s adherence to
this policy. Since I understand that your ministry is responsible for oversight of KOACA’s
policies and management practices, I hope that you will take immediate steps to remedy this

situation.

There is currently a procurement underway for the purchase of vertical transportation equipment
(elevators, escalators, travolators), for which KOACA has imposed pre-qualification
requirements that effectively preclude participation by foreign firms. In particular, one of these
requirements is that all bidders must possess an escalator manufacturing license to participate as
a prime contractor in the procurement. In effect, this requirement would force U.S. firms to
commit to manufactunng escalators in Korea as a condition for participating as a prime
contractor in this procurement, even though escalators that are actually used to fulfill the contract

may be produced outside Korea.

. Of particular concern to us is that KOACA's policies related to licensing have excluded Otis
Elevators, Inc., a globally-renowned U.S. producer of vertical transportation equipment, from
participating in the tendering process as either a full member of a consortium or as a prime
contractor in two ways. First, KOACA's requirement that bidders possess four separate licenses,
including manufacturing licenses for both elevators and escalators, disqualifies Otis (and any
other foreign competitors) from submitting a bid, since only Korean companies are in a position

to have all four licenses.

Second, I understand that KOACA has an internal regulation preventing companies with all four
licenses to bid in a consortium with another company possessing any of the licenses. Since Otis's
Korean partner, Dongyang Heavy Industries, already has all four licenses, a joint bid with Otis
was disallowed. Thus, Otis was relegated to participating in this tender as a subcontractor,
placing it at a significant competitive disadvantage. In a later development, Otis's participation
even as a subcontractor was rendered impossible after its Korean partner was disqualified during
the technical evaluation phase of the tender -




Otis is the world’s largest manufacturer vertical transportation equipment called for in the
KOACA procurement and has supplied such equipment to over 60 major airports worldwide.
Procurement authorities worldwide that purchase Otis’ vertical transportation equipment routinely
accept the manufacturing licenses granted by the authorities in the countries in which Otis
manufactures this equipment. Given Otis’ global leadership in this industry, it concerns our
government deeply that KOACA refuses to take into account this company's worldwide
manufacturing and servicing capabilities, and instead has told Otis that they are ineligible to bid .
as a prime contractor.

Because the procurement is entering its final stages, immediate action is necessary to ensure that
non-Korean companies are able to fairly participate in the procurement. Accordingly, I request
your assistance in ensuring that KOACA does not proceed with the procurement of vertical

. transportation equipment, and reopens the procurement in a manner that allows for free, open and
non-discriminatory participation by Otis and other non-Korean suppliers. '

In responding to longstanding U.S. concerns with KOACA'’s procurement practices, Korean
officials have repeatedly asserted that KOACA is not covered by the World Trade Organization
Agreement on Government Procurement (GPA). My government strongly disagrees with this
assertion. As an entity that is funded by your ministry and legally subject to your managerial
oversight, KOACA is clearly covered by Korea’s commitments under Annex 1 of the GPA. This
. is extremely important to the United States, since Korea’s commitment to cover airport

procurement was an essential element of our mutually agreed balance of concessions in the GPA.
In any case, I am disappointed that this issue has even been raised in the context of the concerns
advanced by Otis, since the procurement practices in question depart from your government’s
strong commitment to free and open competition and other measures which ensure efficiency and
accountability in the allocation of both public and private resources.

As I mentioned in my recent letter to Minister Han, I admire the tough decisions that you and the
Kim Dae Jung Administration have made in advancing your important domestic reform programs
and in responding to the regional financial crisis. At this critical time, it is especially important
that Korea not be perceived as unfairly restricting U.S. imports, and excluding qualified U.S.

'~ companies from participating in open and competitive procurements. I look forward to hearing’

from you regarding this matter. '
Smcuelywd'é\/\

Ambassador David L. Aaron

cci The Honorable Han, Duck-Soo
State Minister for Foreign Trade
Ministry of Foreign Affairs and Trade

Mr. Kang, Dong-Suk, Chairman & President,
Korea Airport Construction Authority
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October 21, 1988

H.E.Ambassadar David L.Aaren
United States Department of Commerce
The Undersecretary for Intemational Trade

Dear Ambassador Aszron!

I would like to express my deep appreciation to you for vour keen
interest in the Inchon Intemational Airport(TA) project, and for
your suppcert for this govermnment’s economic teforms and the
open~door policy for free and open competition.

T am plessed by the fact that the Korea Airport Construction
Authority (KOACA) is developing DA as a world——class airport
with the participation of leading international companies, including
. many excellent firms from the United States,

[ refer to your letter of September 15th regarding the bidding
procedures for elevator equipment for the new airport It appears
that some differences of opinion remasin with regard to the

procurement practices of KOACA.

Our government. .has assured you several times im the past that
KOACA is not an entity coversd hy the Government Procurement
Agreement(GPA). As you know, KOACA is not listed among the
entities in Annex 3 of the GPA, Before KOACA was established,
the IIA airport project was administered by Korea Airports
Authority(KAA), which also is not listed in Annex 3, There are no
grounds for considering KOACA, an entity covered by the GPA.

Currently, the TIA project is being developed by KQACA, which
procures goods and services for airport comstruction according to
its own administrative procedures. Our government is not in the
positon to influence KOQACA’s procwrement practices. [t is my
belief that government interference in procurement is not only
undesirable, but should be actively avoided

-
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FROM: U S FAX NQ.: 27321828
. B27391828 97-18-26 B8S5:55P P.9a

:;b::umumen . AEFUBLIGC OF KOREA 4
mtervahosel COCPwrmGR ()i .
2 TRAMSPORTATION e e _
’ . nwmmn-?g;é  UMGRA 0,
A

Pnd- (A1) 304 . 6037
Ba (121 G- T

While it is true that this Ministty "oversees” KOACA, as it does
other public organizations, KOACA has full autonomy in its
managerial dimensions, including its capacity to devise and execute
procurement practices. KOACA is not a part of the Ministty of
Construction & Transportation. The Korean ‘government does not
~ have the authority to interfere with KOACA in its procurement

practices.

Although KOACA is not an entty covered by the GPA, it has
welcomed . the participation of both' local and foreign firms .in
hiddings for airport projects. In keeping with Korca's open-door
policy, fully open competiton is being allowed for participation in

the IIA project.

Many leadihg foreign firms are now taking part in the A project.
offering technology and services. Of the-nine majer airpert system
developments, US firms are providing their services for five for
TTA. 1 believe that this reflects how actively KOACA has been
providing equal opportunities to foreign firms, You have my full
agreement that frec and cpen competition should be allowed for the
successful development of the IA praject; I stress again that this
has been the case undar Korea's open-doer palicy. |

Please be informed that I am not able o give you a fully detaifed
response &8 our government i$ not in the pesition to interfere in
KQACA's procurement practices. As far as [ know, KOACA has
conducted itself appropriately by its own standard -procedures and
by Korean law. KOACA did not preclude qualified foreign firms

from bidding, nor did it have the mtent to do so.

It i3 to my regret that QTIS in Korea was not able to participate
as a prime coniractor for the elevator project. According to KOACA,
OTIS in Korea had a fair opportumity to bid and KOACA's
bidding procedures were executed in a fair and prejudice~iree
manner. A successful bidder for the elevator installation project
has been found and the contracts have been signed.

TATA PG ATHTIM WHRZ:e8 85, T2 L90
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KOACA will continue to held fair and unbiased hiddings and invite
tenders from both local and foreign firms for the IIA project.

Once again, .thank you very much for your interest in our
government's open-door policy. If you have any other issues to
bring to my. attention, please do noi hesitate to contact me. I
would be plessed to receive your comments.

~ Sincerely,

Lee Jung-Moo cf"‘"

Minister of Construction & s ation
Republic of Korea

—
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Atlached is the reply to the US nuastionnaira on WTQ/GPA applicéllm: to
KOACA.

Hong Young-Ki
Oeputy Director
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< Reply to the Questionnaire >

(a) Please cxplain the legal and operational relationship between the Korea
Aimpor. Construction Authority(KOACA) and the Ministry of Construction:
and Transportation.

o KOACA excrcises full executive authority in its activities, including
contracting for construction and procurement of matenals,

o The Ministry of Construction & Transportation (MOCT) has managerial
authority aver KOACA.

(b) Please describe the extent to which the Ministty of Construclion and
Traosportation has legal responsibility for managerinl oversight of
KOACA..

o MOCT has general managerial responsibility over KOACA.

(c) Tn what way does the Ministrty of Construction and Transportation

exercise that responsibility?

o MOCT exercices its managerial right by approving budgets and
implementation plans.
(d) How are KOACA’s president aml other senior officials chosen? What
approvals are required for each appointment?

o The chairman and auditors are appointed by the Minister of Construction

& Tranapostation. Other officials are appointed by the chairman.

(e) Please describe the extent to which the Ministry of Construction and
Transportation or any other entity of the Korean goverument has legal
authority to approve KOAGA’s budget and management plans.

o MOCT bas the authority to approve budgets and implementation plans.

(f) Please cite and provide copies of the legal or administrative authorities

governing these issues.

o These autharities are listed in the nct on the new airport comstruction
authority for seanl metropolitan .area and the "Act on the Promotion of a
New Airport for Seoul Metropolitan Area Construction”,

98-81-15 B83:57°P
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2. (1) What percentage of KOACA’s annual budget is accounted for by
approprations from the Ministry of Constmuction and Transportation or
other Kaorean govemnment entities?

o MOCT provides roughly 36% of KOACA’'s budget.

(b} What percentage of KOACA’s anaual budget 15 provided by sales of
Korean public aaseta?

a No portion of KOACA’s budget comes from the sale of public asscis.
(¢) What percentage of KOACA bonds or other, if any, is directly held or
underwritten by the Korean government?

o KOACA is responsible for its honds.

(d) What percentage of KOACA's bhudget is funded from private sector
investments or other contributions?

o Beyond the budget provided by the government, KOACA's revenues come
from its hond issuances and loans.

(¢) To what extent do any other Korean goverrment entities have legal or
budgetary authorily over KOACA?

o None.

. Please explain the relationship between KOACA and the "New Airport
Development Group under the Ministry of Transportation, "referred to in
Korea’s July 1991 wotten response to U.S. questions regarding
government procurement for airport construction(attached)?

[

o The New Airport Development Group under the Ministry of
Transportation devises basic plans for the construction of the Inchon
Intermational Airport.

o KOACA draws up implementation plans and carries out constrnction of
the atrport. :
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4. Please explain the relationship between KOACA and the “airport
construchion  divigion of the Korea Airpont Authority,” referred to on
KOACA's Internet weh site at. hitp://www . gimort.or.kr.

0 Before KOACA was established in September 1994, construction of the
Inchen International Airpart was carmied out by the Aimport Construction
Division of the Korea Airport Authority.

H. Please explain the relationship between the "New Aimott Deovclopment
Group under the Ministry of Transportation,” referred to in Korca's July
1991 response to U.S. questions ragarding government procurement for
airport constniction, and the former aimort construction division of the
Korea Airport Authonty, referred to on KOACA's Intermet web site.

o The Airport Construclion Divicion of the Korea Airport Authority was the
institution in charge of the new aiport’s construction, while the New
Ainrport. Development (:ronp under MOCT was responsible for setring up
basic plans.

6. (a) At the time bilateral negotiations tetween the Unitcd States anrd Korea
relating to Korea’s participation in the GPA were concluded(1993), to what
extent was the "New Airport Development Group under the Ministry of
Trinsportation” responsible for airport congtruction projects in Korea?

o Refer to answer to Question 5.
(b) Please identify all government entities that were responsible for airpart
construction projects at that time and the relationship of those entities to

KOACA, which was egtablished subseruently.

o No other mstitution besides the New Airport DPveloment Gmup was
involved in the construction of the airport.

7. (a) Is KOACA responzible for all airport construction projects currently
being planned or implemented by government entities in Korea?

o KOACA is responsible for thc construction of the Inchon Intermational
Airport. At present, there arc no other plans for airport construction,
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(b) 1€ not, what other Korean government entities are cesponsible for
planping and implementing airport construction projects?

o Refer to answer to Question 7 (a).

(c) Please provide information on the estimaled budgels of these enfities,

o Refor to snswer ta Onestion 7 (a).

8. Recent KOACA tender announcements include the requirement that "foreign
{ioms should participate i the hid with Jocal I‘mns(leadmg or prime
company} as consortivin members o subcontractors.”

(a) What is the intent of this provision?
0 KOACA is not an entity covercd by the GPA. Thus, Article 192 of the

GPA docs not apply to this question.

(h) Are there any circumstances in wWhich US. or other non-Korean firms
may qualify independently(i.e,as a “leading or prime company”) to
participate in this and similar KOACA procurement opportunities, or is
partnership with a Korean fin a rnandatory condiion for qualification?

o Refer to answer to Queqtmn B (a).
(c) Under what legal authority does KOACA have the authority to impose
thia requirement?
0 Refer to answer to Question 8 (a).
8. Tu recent KOACA tender anpouncements, all suppliers have heen required

to hold licenses and registration for manufacturing operations in Iorea in
order to qualify to participate,

(a) What is the purpose of this requirement?

o KOACA is not aa entity covered by the GFA. Thus, Article 19.3 of the
GPA does not apply to this question.
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(b) Does this preclude suppliers that have not cstablished manufacturing
facillties in Korea from qualifying as a prime contractor?

o Refer to answer to Question 9 (a).

(c) For suppliers that do not have manufacturing facilitiecs in Korea, can
possession of appropriate manufacturing liconsca issued by US. or other
non-Korean authoritics satisfy this requitement? If so, under what
circumstances? -

o Refer to answer to Question 9 (a).
(d) Under what domestic law does KOACA have the amthority to impose
this requirement?

o Refer to answer to Question 9 (a),

(@) Dnes KOQACA require that equipment supplied under these contracts

be produced in Korea?

0 Nefer to answer to Question 9 (a).
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THE MINISTER OF FOREIGN AFFAIRS AND TRADE
SEQUL. KOREA

January 25, 1999

The Honorable William M. Daley
Secretary of Commerce
Washington D.C.

Dear Mr, Secretary:

Thanks for your continued interest in my govemnment's economic
reform efforts. Let me take this occasion to respond to your letter dated
January 14, 1999 and address your concems over the procurement
practices of the Korean Airport Construction Authority (KOACA).

As a party to the World Trade Organization (WTO) Agreement on
Government Procurement (GPA), Korea is fully complying with the GPA
rules and keeping the bidding practices of entities covered by the rules
fair and open. As for KOACA, the Korean govermment is of the view that
it is not covered by Korea's commitments under the GPA, In December
1991, the responsibilities relating to the new airport construction were
transferred to the Korean Airport Authority (KAA) from the Ministry of
Transportation, and a number of U.S. companies participated in the
procurements conducted by KAA. When Korea submitted its final offer list
for its accession to the GPA in December 1993, KAA was not included
in it, and the US side did not raise any objection in that regard. In
September 1994, KAA's responsibilities were transferred to the newly
established KOACA. Seen in this light, we believe it is clear that
KOACA is not covered by the GPA.



Still, I hope that this issue can be addressed through bilateral
consultations, For that purpose, 1 would like to propose a working group
meeting between our two governments to reach a mutually agreeable
solution. The merit of such a bilateral meeting is that it provides an
opportunity to resolve the problem expeditiously without falling into a
drawn-out litigation process. For your reference, I'd like to further inform
you that my government has been strongly advising KOACA to open all
of its remaining biddings to foreign bidders.

So far, there has been significant progress in Korea's economic
reforms. Thanks to the reform efforts coupled with the support from the
international community, the Korean economy is beginning to show signs
of recovery, and international credit rating agencies are clevating Korea to
investment-grade status. 1 hope that the upcoming visit of the U.S.
Business Development Mission to Korea can boost the U.S. companies’

confidence in the Korean economy.

Yours sincerely

Hong Soon-youdg



