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D A V I D L. B O R E N 
OKLAHOMA 

liCniii^if ^iaies S>mah 
W A S H I N G T O N , D. C. 2 0 5 I O 

June 30, 1993 

Dear Dr 

I thought you may be i n t e r e s t e d i n 
reading t h i s f l o o r speech which I gave on 
the Senate f l o o r today concerning nuclear 
t e s t i n g and weapons p r o l i f e r a t i o n . 

David L. Boren 
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CHAIRMAN. SUBCOMMlTTIE ON 
AGRICULruHAL THAOE 

FLOOR STATEMENT OF SENATOR DAVID BOREN 
ON A "NO FIRST TEST" NUCLEAR PROLIFERATION POLICY 

JUNE 30, 1993 

On July 1, the current moratorium on nuclear testing 
expires. I am greatly encouraged by reports in the morning press 
which speculate that the President w i l l act to extend the 
moratorium and i s also seriously considering a "no f i r s t test" 
policy. The President would show bold and decisive leadership 
not only for this country but for the entire world i f he takes 
this path. I f he does so, he w i l l have my f u l l support. I am 
sure that he w i l l also have the support of the vast majority of 
Americans and he w i l l deserve the appreciation of future 
generations. 

After more than a thousand tests we can remain reasonably 
certain at least in the near term that our nuclear deterrent i s 
both safe and reliable. We do not need more tests now to assure 
safety and accuracy. Nor do we need to be upgrading our 
stockpile of nuclear weapons in the current world environment. 
In fact, nothing would do more to undermine our national security 
in the long run than to resume testing now because i t would 
encourage others to do the same and i t would make i t impossible 
for us to lead the effort to stop the proliferation of dangerous 
weapons around the world. I t i s that proliferation and not the 
possible inaccuracy of our weapons that i s the greatest threat to 
our national security. 

The recent turmoil in Russia should be a wake-up c a l l to a l l 
of us as Americans. The window of opportunity opened by the end 
of Cold War w i l l not stay open forever. 

For the f i r s t time since the United States has become a 
world leader, we are not locked in a military confrontation with 
other superpowers or power blocs. Now, as domestic concerns 
dominate the agenda and as our foreign policy apparatus reacts on 
an ad hoc basis to one c r i s i s after another, we may miss the 
greatest chance ever given to any American generation to make the 
world a safer place. Let us hope we are not already too late. 

Our p o l i t i c a l leaders in both parties have referred in vague 
terms to a "new world order," but nothing has been done to 
create one. In particular, the United States must take bold, 
decisive action in two areas: collective security and non-
proliferation . 

PRINTED ON 100% RECYCLED PAPER 



In the aftermath of World War I I , President Harry Truman 
recognized that collective security was not only possible but 
desirable. Unfortunately, the advent of the Cold War and the 
Soviet Union's veto power in the Security Council prevented the 
U.N. from ever developing an effective force to maintain 
international peace and to help prevent regional conflicts. 
But today, the establishment of a standing U.N. military force 
with contributions from nations around the world i s a real 
possibility. 

A well trained, well-led, multinational army makes good 
sense for America. I t would spare the United States the empty 
choice between standing on the sidelines during international 
emergencies like that in Bosnia or going in alone to act as world 
policeman, a role we can no longer afford to play. At the scune 
time, with our own veto on the Security Council, we would not 
surrender the ultimate power over the commitment of our national 
forces. 

The creation of such a force can only happen, however, i f 
the United States takes an active leadership role at the U.N. I 
cun very encouraged by recent statements by the administration, 
especially by those of our Ambassador to the United Nations, 
Madeleine Albright, that we are considering new i n i t i a t i v e s in 
this area. I t w i l l also require us to push for internal reforms 
in exchange for our resiamption of f u l l and timely financial 
support of the world organization. By the same token, American 
leadership i s the key to establishing an effective regime to stop 
the proliferation of dangerous weapons of mass destruction around 
the world. 

The director of the C.I.A. Jim Woolsey has identified 
weapons proliferation as the most serious long-term threat to our 
national security. This was the same conclusion I reached after 
serving six years as Chairman of the Senate Select Committee on 
Intelligence. I t i s easy to see why — 23 nations are said to 
have or to be developing missile delivery capability. Five to 
eight more are said to be developing nuclear weapons, fifteen are 
thought to have chemical weapons and eight have biological 
warfare programs. 

In, many ways, the threat of future weapons proliferation i s 
even more alarming than the nuclear standoff between the 
superpowers ever was. During the Cold War, there was at least 
the presumption that the U.S. and the U.S.S.R. would act 
rationally and that this "delicate balance of terror," as some 
called i t , would prevent nuclear war. 

There i s no reason to believe that we can count on the same 
level of rational calculation from those who are now obtaining 
dangerous weapons and delivery systems. 



In 1952 the Truman Administration endorsed a proposal for a 
United Nations Disarmament Commission to develop plans for 
dismantling nuclear weapons and guarding or peacefully converting 
fissionable material. I t i s time for President Clinton to seize 
the i n i t i a t i v e and to revive Truman's bold plan. 

An effective nonproliferation regime would include 
comprehensive verification and inspection procedures. I t would 
be backed up by a good intelligence capability, which we can help 
provide to the U.N. I t would also require the use of a l l 
possible tools of enforcement, including economic sanctions and, 
in the rare case, even military action. 

But f i r s t the United States must confront i t s own policies 
in a way that might have been unthinkable even five years ago. 
We must decide how many nuclear and other weapons we truly need. 
How much long-range missile capacity i s necessary? How much 
outside inspection of our own capabilities we w i l l allow? Only 
when we have honestly faced these questions w i l l we be able to 
make credible non-proliferation proposals to others. That i s why 
a decision now to continue the moratorium on underground nuclear 
testing i s so important and why we should help cause others to 
follow suit by announcing a "no f i r s t test" policy. We must not 
be the f i r s t to open the floodgates. 

A recent series of meetings which I had with leaders in 
Pakistan, India, and China brought that point home to me. The 
conversations proceeded something like t h i s : Pakistan expresses 
i t s willingness to do without some weapons — but only i f India 
w i l l . India w i l l agree i f China agrees. China w i l l consider 
some disarmeiment i f the U.S. and Russia w i l l do so as well. 

But there i s a simple lesson here. As the world's sole 
remaining superpower, i f we do not set the example, we w i l l have 
neither the practical nor the moral leverage to persuade other 
countries to behave responsibly. 

American foreign policy at this c r i t i c a l juncture can not be 
limited to an ad hoc series of reactions, even intelligent ones, 
to world crises. Our leaders must be architects as well as 
capable trouble shooters. I f we f a i l to plan ahead, to take on 
the task of building a truly viable "new world order," history 
w i l l hold us accountable. 

One day, our children and grandchildren w i l l ask us what we 
did when we had the chance to make a difference. Let us be able 
to answer them in good conscience that we have done our best to 
leave them a safer and better world. 



4800 

NATIONAL SECURITY COUNCIL 
WASHINGTON. D C. 20506 

June 30, 1993 

ACTION 

MEMORANDUM FOR WILLIAM H. ITOH 

THROUGH: ^R0BERT"B¥LU (ZG^^^^ 

FROM: KEITH HAHN̂ ''"̂ ^ 

SUBJECT: Defense-Proposed Report on H.R. 291 

Attached at Tab I I i s a Defense-proposed response on H.R. 291, a 
b i l l t o amend T i t l e 10, United States Code, Missing Service 
Personnel Act of 1993. We have reviewed the d r a f t response and 
concur. Ẑ. 

Concurrence: Jeremy RQ^^V 

RECOMMENDATION 

That you sign the memo t o Ronald Peterson a t Tab I . 

Attachments 
Tab I Memo t o Ronald Peterson 
Tab I I Incoming Correspondence 



4800 
NATIONAL SECURITY COUNCIL 

WASHINGTON. D C. 20506 

MEMORANDUM FOR RONALD K. PETERSON 

FROM: WILLIAM H. ITOH 

SUBJECT: Defense - Proposed Report on H.R. 291, Missing 
Service Personnel Act of 1993 

The National Security Council S t a f f has reviewed and concurs i n 
the DOD-proposed response. 



moo 
EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington/ D.C. 20503 

June 24, 1993 

LEGISLATIVE REFERRAL MEMORANDUM 

SPECIAL 
LRM #I~731 

TO: Legislative Liaison Officer -

JUSTICE - Faith Burton - (202)514-2141 - 217 
NSC - William H. Itoh - (202)395-3723 - 249 
TRANSPORTATION - Tom Herlihy - (202)3^6-4687 - ̂ 6 

FROM: RONALD K. PETERSON (for) ii^^^C^ 'T'^ 
Assistant Director f o r Legielative Reference 

OMB CONTACT: MIKE GOAD (395-7301) 
Secretary's line (for simple responses): 395-6194 

SUBJECT: Defense Proposed Report RE: HR 291, Missing 
Service Personnel Act of 1993 

DEADLINE: MONDAY/ July 12, 1993 

OMB requests the views of your agency on the above subject before 
advising on i t s relationship t o the program of the President, i n 
accordance with OMB Circular A-19. 

Please advise us i f this item v i l l affect direct spending or 
receipts for purposes of the the "Pay-As-You-Go" provisions of 
Title ZIII of the Omnibus Budget Reconciliation Act of 1990. 

CC: 
T. Stanners 
K. Maclntyre 



LRM #1-731 

RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM 

I f your response t o t h i s request f o r views i s simple (e.g., 
concur/no comment) we prefer that you respond by faxing us t h i s 
response sheet. I f the response i s simple and you prefer t o 
c a l l , please c a l l the branch-vide l i n e shown below (NOT the 
analyst's l i n e ) t o leave a message with a secretary. 

You may also respond by ( l ) c a l l i n g the analyst/attorney's direct 
l i n e (you v i l l be connected t o voice mail i f the analyst does not 
answer); (2) sending us a memo or l e t t e r ; or (3) i f you are an 
OASIS user i n the Executive Office of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
the subject shown below. 

TO: MIKE GOAD 
Office of Management and Budget 
Fax Number: (202) 395-5691 
Analyst/Attorney's Direct Number: 
Branch-Wide Line (to reach secretary): 

FROM: 

(202) 395-7301 
(202) 395-6194 

(Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: Defense Proposed Report RE: HR 291, Missing 
Service Personnel Act of 1993 

The following i s the response of our agency t o your request for 
views on the above-captioned subject: 

Concur 

No objection 

No comment 

See proposed edits on pages 

Other: 

FAX RETURN of pages, attached t o t h i s 
response sheet 



DRAFT 

\ n The Honorable Ronald V. Dellums ,̂ 
Chairman, Committee on Armed Services ft^*^'^-' '̂ -K 11̂ *1 
United States House of Representatives VSt^-^ ̂  
Washington, D.C. 20515-0001 ^«r^ es':..--'̂"?̂  

Dear Mr. Chairman: 

This i s i n response t o your request f o r Department of Defense 
views on H.R. 291, 103rd Congress, a b i l l "To amend t i t l e 10, 
United States Code, t o e s t a b l i s h procedures f o r determining 
whether members of the Armed Forces i n a missing status or c e r t a i n 
c i v i l i a n o f f i c e r s and employees are deceased, t o require c e r t a i n 
information t o be kept i n the personnel f i l e s of such persons, and 
for other purposes." 

H.R. 291 attempts t o ensure th a t missing members of the Armed 
Forces or c i v i l i a n o f f i c e r s or employees accompanying an armed 
force i n the f i e l d are f u l l y accounted f o r by the Federal 
Government and not declared dead s o l e l y because of the passage of 
time. The b i l l would enact i n t o law some current m i l i t a r y 
regulations regarding the status of missing persons and e s t a b l i s h 
an extensive hierarchy of i n q u i r i e s and review board procedures 
regarding missing persons, t o include review i n the Federal 
C i r c u i t Courts. The b i l l would also require the Secretary 
concerned t o convene a board of i n q u i r y i n any case i n v o l v i n g a 
presumptive f i n d i n g of death made before the enactment of t h i s 
b i l l upon the w r i t t e n request of any member of the immediate 
family of the person concerned. 

The Department of Defense strongly objects t o t h i s 
l e g i s l a t i o n . H.R. 291 appears t o be grounded on the erroneous 
impression th a t missing personnel can v i r t u a l l y always be f u l l y 
and accurately accounted f o r . Such i s not the case, e s p e c i a l l y i n 
incidents i n v o l v i n g combat operations and losses at sea. Several 
of the proposed requirements are i m p r a c t i c a l and others are 
unnecessarily redundant i n t h a t they provide r i g h t s which have 
been accorded by Service regulations since 1974 (McDonald v. 
McT.ucas. 371 F. Supp. 831 (S.D.N.Y. 1974)). Moreover, i n some 
instances the b i l l a c t u a l l y provides less due process than th a t 
already provided by r e g u l a t i o n . 

The procedures required under Section 3 of t h i s b i l l f a i l t o 
f u l l y appreciate the value of the temporary casualty status "Duty 
Status-Whereabouts Unknown" (DUSTWUN) t h a t each Service has 
implemented f o r use during both h o s t i l e and non-hostile operations 
and th a t worked exceedingly w e l l during Operation DESERT STORM. 
The commander places a member of the organization who appears t o 
be absent f o r reasons other than t h e i r own free w i l l ( i . e . not 
absent without leave) i n the DUSTWUN status f o r up t o 10 days 
while conducting an i n v e s t i g a t i o n t o determine the member's true 
status of missing i n a c t i o n , captured or deceased. The b i l l ' s 
requirement t h a t the general c o u r t - m a r t i a l convening a u t h o r i t y 
appoint a Board of I n i t i a l I n q u i r y w i t h i n 45 days i n an overseas 



theater, at sea, or i n a combat zone where the family has no 
access and where the commander often w i l l be unable t o i n v e s t i g a t e 
the geographic area of loss because i t i s not i n U.S.-controlled 
t e r r i t o r y i s of questionable value. The time and place to review 
the adequacy of the search and rescue e f f o r t , t o analyze the 
i n t e l l i g e n c e c o l l e c t e d , and t o conduct forensic examinations of 
remains recovered c l e a r l y i s not during the conduct of combat 
operations, and not on the b a t t l e f i e l d . The r e s t r i c t i o n on 
i d e n t i f i c a t i o n of recovered remains t o "licensed p r a c t i t i o n e r s of 
forensic medicine" i s not r e a l i s t i c . The expertise of many 
d i s c i p l i n e s other than medicine i s appropriate and necessary. We 
strenuously object t o imposing such a requirement on commanders 
especially during combat operations when losses may be great and 
occur r a p i d l y . In mass casualty s i t u a t i o n s i t could simply become 
impossible t o meet the ad m i n i s t r a t i v e burdens imposed by t h i s 
b i l l . 

Requiring a Board of Inqui r y approximately 45 days i n t o the 
missing status which could f i n d the missing member t o be deceased 
without the recovery of remains or other conclusive evidence of 
death, a c t u a l l y a f fords the missing person less p r o t e c t i o n than 
c u r r e n t l y provided by the Missing Persons Act, t i t l e 37, USC. For 
example under t i t l e 37, once reported missing, the missing member 
would remain i n t h i s status f o r at least 1 year unless conclusive 
evidence of death i s received by the Service. One year i s a 
reasonable amount of time t o elapse before the Service can 
"presume" a service member and c e r t a i n c i v i l i a n employees t o be 
deceased. I f a member's actual casualty status cannot be 
determined w i t h i n the i n i t i a l 10-day period, i t i s u n l i k e l y t h a t 
t h i s w i l l occur w i t h i n 45 days, unless conclusive evidence of 
death i s received. For example during the Southeast Asia 
c o n f l i c t , many aircrew members were c a r r i e d i n a missing i n action 
status f o r more than 2 years before i t could even be confirmed 
that they were captured (POW). Conducting the i n i t i a l board 
w i t h i n 45 days would ofte n negate the e f f e c t i v e p a r t i c i p a t i o n of 
family members who, i n our experience i n such matters, o f t e n take 
a personal and ac t i v e r o l e i n status reviews. 

In a d d i t i o n t o the Board of I n i t i a l I n q u i r y w i t h i n 45 days, 
the b i l l would require a Board of Further I n q u i r y at 12 months, a 
reconvened Board of Further I n q u i r y 3 years l a t e r , and, 
apparently, at 3-year i n t e r v a l s t h e r e a f t e r u n t i l such time as 
there i s e i t h e r s u f f i c i e n t evidence t o support a determination of 
death or 50 years have passed. The b i l l s p e c i f i c a l l y precludes a 
death determination made s o l e l y on the passage of a period of time 
less than 50 years. 

This b i l l presents the clear p r o b a b i l i t y t h a t a great many 
cases could be kept open f o r 50 years w i t h review boards every 3 
years even when there i s no new evidence t o consider. This i s a 
pat e n t l y u n r e a l i s t i c requirement which would impose an economic 
drain (active duty pay and b e n e f i t s would continue t o accrue t o 
the missing person's account) and be an impossible a d m i n i s t r a t i v e 
burden. 



Under the Missing Persons Act and current Service 
regulations, the Secretary of the m i l i t a r y department concerned i s 
required t o conduct a status review at the end of 12 months i n a 
missing status. I f , as a r e s u l t of tha t status review, the member 
is continued i n a missing status, l a t e r reviews are made "when 
warranted by information received or other circumstances" (37 USC 
555(a)). This procedure has proven t o be eminently reasonable, 
provides f o r p a r t i c i p a t i o n by family members, i s f u l l y compliant 
with federal court decisions, and permits both the government and 
family members the opportunity t o br i n g matters t o an e f f e c t i v e 
closure. In our experience most f a m i l i e s want closure w i t h i n a 
reasonable time and expect a f a i r settlement of f i n a n c i a l matters. 
This b i l l raises the specter th a t some p a r t i e s might choose t o 
d e l i b e r a t e l y oppose case r e s o l u t i o n s o l e l y f o r pecuniary reasons. 

In a d d i t i o n t o the objections already stated, the process 
would be v a s t l y complicated by the proposed a v a i l a b i l i t y of d i r e c t 
review by the federal Courts of Appeal. I n d i v i d u a l s already have 
access t o United States D i s t r i c t Courts. Therefore, reviews by 
the Courts of Appeal seem unreasonable unless the p l a i n t i f f has 
proved the U.S. Government acted prematurely or c a p r i c i o u s l y i n 
the decision, or the next of k i n were not afforded r i g h t s i n 
accordance w i t h McDonald v. McLucas. In the case of HPPPSr v. 
Carter. 572 F.2d 87 (2d Cir. 1978), the United States Court of 
Appeals f o r the Second C i r c u i t concluded: 

"There i s nothing th a t the government of a g r a t e f u l people 
can ever do t o f u l l y compensate or comfort the next of k i n of 
those who have given 'the l a s t f u l l measure of devotion,' and f o r 
whom there i s no hope of r e t u r n . But i t i s beyond dispute th a t 
the government now provides every opportunity f o r the discovery 
and consideration of any evidence m i l i t a t i n g against a 
determination of death. The conclusion i s inescapable t h a t the 
measures taken by the government s u f f i c e t o defeat any claim that 
the c o n s t i t u t i o n a l r i g h t s of the p l a i n t i f f are being or may be 
v i o l a t e d . " 

Current Service regulations require that whenever a missing 
in action (MIA) status determination i s made, i t cannot be changed 
to k i l l e d in action (KIA) without advising next of kin (those in 
receipt of governmental financial benefits which could be 
terminated by the member's status being changed to deceased) of 
certain rights. This includes the date a status review i s to be 
held and of their opportunity to attend the review hearings with 
private counsel i f they choose. Status review boards are not 
adversary meetings nor are they similar to court-martial 
proceedings. Hence, the need for counsel or an attorney ad litem 
to represent the missing member at status review boards i s not 
recognized, and further, could conflict with next of kin desires 
to secure their own counsel. The next of kin are also provided 
reasonable access to information on which the review i s based and 
given an opportunity to present information they consider 
relevant. Military regulations do not provide or imply that 



missing persons should be declared dead based solel y on the 
passage of time. The facts and circumstances surrounding the 
member's loss and any subsequent information received are the 
basis f o r continuation i n a missing status or f o r changing the 
member's status t o deceased. 

Our regulations f o l l o w the procedural and substantive 
requirements set f o r t h i n MrDonald v. McLucas• H.R. 291 would 
d i l u t e the current r i g h t s afforded the primary next of k i n i n what 
appears t o be an attempt t o provide a d d i t i o n a l r i g h t s to other 
r e l a t i v e s . These r i g h t s are provided t o next of k i n who are 
receiving f i n a n c i a l b e n e f i t s , most often spouse, c h i l d r e n or 
dependent parents. The proposed b i l l extends r i g h t s t o a l l 
members of the immediate family defined as spouse, c h i l d , parent 
and s i b l i n g s . I t i s important t h a t a clear order of p r i o r i t y be 
established and maintained among next of k i n t o avoid competing 
claims. Spouses, parents, c h i l d r e n , and s i b l i n g s do not always 
agree. I t would be neither wise nor equitable t o grant t o 
brothers or s i s t e r s r i g h t s equal t o those of a spouse or c h i l d . 

In a d d i t i o n t o the basic r i g h t s set out above, Service 
regulations include procedures t a i l o r e d t o the combat 
circumstances of the d i f f e r e n t m i l i t a r y departments. In the A i r 
Force, f o r example, the members of the status review boards f o r 
personnel missing from the Southeast Asia c o n f l i c t were required 
to be colonels and rated ( f l y i n g ) o f f i c e r s who served a combat 
tour i n Southeast Asia. The b i l l i n a p p r o p r i a t e l y mandates 
s p e c i f i c board membership requirements, which i n some cases would 
be very d i f f i c u l t t o meet w i t h i n the time l i m i t s imposed. In the 
case of missing c i v i l i a n s , the best t h a t could be done would be a 
board member f a m i l i a r w i t h the occupational s p e c i a l t y of the 
missing person. In small, c r i t i c a l occupational s p e c i a l t y groups, 
the e f f e c t of board p a r t i c i p a t i o n would be t o compound the i n i t i a l 
loss. This would be unacceptable during combat actions. The 
Services should r e t a i n d i s c r e t i o n t o t a i l o r board membership. 

H.R. 291 i s intended t o have r e t r o a c t i v e e f f e c t . I t requires 
t h a t , upon request of any member of the immediate family, a Board 
of Further I n q u i r y be convened t o review any case concluded before 
enactment of t h i s l e g i s l a t i o n . Because the only l i m i t a t i o n on 
t h i s p r o v i s i o n i s the requirement f o r submission of a request by a 
member of the immediate family, the b i l l provides a s t a t u t o r y 
r i g h t t o board procedures f o r p o t e n t i a l l y thousands of cases, 
dating back at least t o World War I I . Such an undertaking could 
be enormously expensive, t o t a l l y d i s r u p t i v e t o current accounting 
e f f o r t s , and, considering the passage of time, provide no 
reasonable prospect t h a t the ev i d e n t i a r y and procedural standards 
of t h i s b i l l could be met. This review would be a v a i l a b l e 
notwithstanding the absence of any evidence t h a t the o r i g i n a l 
determination was i n c o r r e c t . This p r o v i s i o n i s not needed. In 
any case where there i s evidence t h a t the o r i g i n a l status 
determination was erroneous or unjust, the Boards f o r Correction 
of M i l i t a r y / N a v a l Records already e x i s t and have j u r i s d i c t i o n to 



act (10 USC 1552). Should t h i s p r o v i s i o n f o r r e t r o a c t i v e review 
be enacted, i t would be imperative t o amend i t to ensure t h a t the 
missing person does not accrue pay and allowances during the 
review process. 

F i n a l l y , the d r a f t i n g of many provisions i n the b i l l leaves 
uncertainty as t o t h e i r purpose or scope. For example, section 2 
refers t o accounting f o r i n d i v i d u a l s "serving wi t h or accompanying 
an Armed Force i n the f i e l d under orders." The term " i n the 
f i e l d " could be applied t o a National Guard u n i t t r a i n i n g i n the 
United States as we l l as t o a regular u n i t on act i v e duty 
p a r t i c i p a t i n g i n an armed c o n f l i c t abroad. Further, the term 
"accounted f o r " should not be used interchangeably w i t h the le g a l 
status of "missing i n a c t i o n " or "prisoner of war." Status 
confers l e g a l and f i n a n c i a l b e n e f i t s ; "accounting" generally 
ref e r s t o the U.S. Government's commitment t o achieving the 
f u l l e s t possible accounting of persons believed t o have been 
k i l l e d , t o include recovery of remains whenever possible and 
obtaining f o r the family members a l l information a v a i l a b l e 
concerning an i n d i v i d u a l ' s loss. 

As other examples of u n a r t f u l d r a f t i n g , we note th a t there 
are no conforming amendments t o t i t l e 5, subchapter V I I , Payments 
to Missing Employees, and t h a t section 3 makes the personnel f i l e 
of a missing person a v a i l a b l e t o any member of that person's 
immediate family. This i s i n clear c o n f l i c t w i t h the Privacy Act 
of 1974, 5 U.S.C. 552a(b) (1982). I t i s not clear whether 
preemption of the Privacy Act was intended i n t h i s instance, but 
that would be the e f f e c t . We would strongly oppose t h a t r e s u l t . 

The m i l i t a r y Services do compile a complete casualty f i l e on 
a l l missing persons. For the Southeast Asia missing and 
unaccounted f o r , the casualty f i l e contains a l l a v a i l a b l e 
information on t h e i r disappearance and i s made av a i l a b l e t o 
primary next of k i n . Where mater i a l cannot be f u l l y d e c l a s s i f i e d , 
a s a n i t i z e d copy of the ma t e r i a l i s furnished. By special 
arrangement, the primary next of k i n may be permitted t o view, but 
not copy or possess, c l a s s i f i e d materials as w e l l . 

A f u r t h e r matter of c r i t i c a l concern, both from the 
perspective of operational s e c u r i t y during continuing h o s t i l i t i e s 
and the privacy i n t e r e s t s of missing members and t h e i r f a m i l i e s , 
i s the mandate f o r open hearings. One of the most d i f f i c u l t 
aspects of casualty handling i s guarding the privacy of the 
missing person and t h e i r family t o avoid e x p l o i t a t i o n by the 
enemy, i n s e n s i t i v e media, and unscrupulous entrepreneurs. Open 
board hearings, p a r t i c u l a r l y during c o n f l i c t , are inadvisable at 
best and extremely hazardous at worst. I t i s e s s e n t i a l t h a t 
personal and operational information not f a l l i n t o enemy hands as 
i t can be used against the missing person i f captured. This 
occurred r e c e n t l y i n the Persian Gulf War when spouses began 
t a l k i n g t o the media about t h e i r husbands only t o learn l a t e r that 
they were POWs. There are also s i t u a t i o n s not i n v o l v i n g 



continuing c o n f l i c t when d i v u l g i n g information could be 
detrimental t o the family whose privacy i s l o s t or disregarded. 
Public hearings, as a matter of course, are not i n the best 
i n t e r e s t of e i t h e r the missing member or the family. 

The Department of Defense i s not opposed t o conducting a 
review of our regulations and g i v i n g f u l l consideration t o 
amending inadequate or what some t h i n k t o be u n f a i r procedures. 
However, i n our judgment, the proposed l e g i s l a t i o n i s u n r e a l i s t i c 
and unworkable. I t s passage would create f a r more d i f f i c u l t i e s 
than i t would resolve. I t would be a serious detriment t o 
handling the cases of missing persons i n a manner c a r e f u l l y 
designed t o serve the publi c i n t e r e s t while f u l l y and f a i r l y 
p r o t e c t i n g the i n t e r e s t s of the i n d i v i d u a l involved and the next 
of k i n . 

The O f f i c e of Management and Budget advises t h a t , from the 
standpoint of the Administration's program, there i s no ob j e c t i o n 
to the presentation of t h i s report f o r the consideration of the 
Committee. 

Sincerely, 
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O F F I C E O F T H E S E C R E T A R Y O F D E F E N S E 

W A S H I N G T O N . DC 2 0 3 0 1 - 1 0 0 0 

3 0 JUN 1993 

MEMORANDUM FOR EXECUTIVE SECRETARY, NATIONAL SECURITY COUNCIL 

SUBJECT: Dual Absence of the Secretary and Deputy Secretary 
of Defense 

The Secretary of Defense w i l l be in Wisconsin 3-9 July 1993. 
The Deputy Secretary of Defense w i l l depart Washington, D.C. on 
Wednesday, 7 July at 1000 for Homestead AFB, Florida and w i l l 
return to Washington at 1915 on the same day. 

Accordingly, during the following period of time, the 
o f f i c i a l indicated w i l l be the Acting Secretary of Defense: 

Date/Times Acting Secretary of Defense 

1000-1915, Wednesday, 7 July Honorable John Duetch 
Under Secretary of Defense 
(Acquisition) 

{ 

licnaei B. She 
Executive Secif'etary 

cc: SecDef 
DepSecDef 
SecArmy 
SecNavy 
SecAF 
USD(A) 
DoD GC 
Dir, WHMO 
CJCS 
NMCC 
OSD Cables 



4704 
NATIONAL SECURITY COUNCIL 

WASHINGTON, D C. 20506 

June 30, 1993 

INFORMATION 

MEMORANDUM FOR WILLIAM H. ITOH 

FROM: ROBERT BELL 

SUBJECT: Request f o r Comments on the President's 
Acceptance of the E l l i s I s l a nd Congressional 
Medal of Honor 

As I mentioned on the phone, I reviewed t h i s issue (Tab A) and 
communicated by phone t o B i l l Burton i n Mack McLarty's o f f i c e my 
view t h a t i t would be a mistake f o r the President t o accept t h i s 
so-called "Medal of Honor." B i l l Burton said t h a t t h i s was the 
unanimous view throughout the White House and t h a t the President 
would not be accepting the award. That message w i l l be 
communicated t o the sponsors of the medal, and no f u r t h e r a c t i o n 
i s required. 

Attachment 
Tab A Incoming Correspondence 



From the Office of the Chief of Staff 
Phone: 202/456-6797 Fax: 202/456-1121 

Date: June 21, 1993 
Response needed by: 
COS Office Contact: Bill Burton 

Action FYI II Action FYI 

Rahm Emanuel Howard Paster 

Mark Gearan XXX John Podesta XXX 

David Gergen XXX Jack Quinn 

Jack Gibbons Carol Rasco 

Marcia Hale XXX Bob Rubin 

Alexis Herman XXX Eli Segal 

Nancy Hernreich XXX George Stephanopoulos 

Tony Lake XXX Christine Vamey 

Bruce Lindsey David Watkins • 

Katie McGinty Maggie Williams 

Regina Montoya 

Roy Neel XXX 

Bernie Nussbaum 

Leon Panetta 

Remarks: 

Mack received the attached material from Hershel Gober at Veterans 
Affairs recommending strongly • gainst the President's acceptance of 
the so-called "Ellis Island Congressional Medal of Honor." Mack 
would appreciate any thoughts/information anyone has on this issue ~ 
and certainly should be advised before any steps are taken contrary to 
Hershel's advice. 

Response: 
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•^hd •'I infri«dlntir'available 
rTpublie.ftcofd ot.the 8r|»n!a-
'•••_jion'» Saiaew ssd eipend;-
B'-"llifw {which- araosinl" to ip-
•• pfoxiaa'ieiy Si70.000.a 
;;7eix);'>'-'Tl>ouiil required by 
.yUtr.lo-.'MKj their ar.ntal fi- . 
;".naici«l rnuns available ftrr • 
ii'anjiVcitiiett to-inipwu-Fu-' 
i " iilT*' dlte'dettlned tb'iiTlow 
>>the VWc?-lo cumlne the C> 
* • aliiion^ jfir thoM of •or o:h- " 
'\ t t rui»ty er.litjf^ A lawyer 
< rer.LK.ersahiutiouJ Vin- . 
'-..eeai Oeierid. lnfl«id.»ro:e a 
V.'lhreatcsiiu l«l«f to t-'w >'<"" 
^'ihatjiniplyOMnt^ thai the : 
'.r'ortiaiiatiaii ia •duly.aut.So-
ilifticd-td'ccnduet buiincn ia 
li.nht Stite'bf Ne» York*^«na .' 

i<^^eiP'''* '-^ stite'j bir c= 
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12 i l , li':e many oihe* citieen jfoupv 
'sold lbs n'thl.'ai SIOO a pop. for 
any family lo buy space and have 
i l l rHiae inscribed or) the isbnd*! 
Ifnmi(rani Wall of Honor. N^Ttile 
Ihc ^oundaiioa haa raised.alm«sl 
S<2 million jelling these wall 
placememi. moitly lo Ellis v i j ; . 
tor^. NECO raised J757.OO0 over 
a six-year period endinf in |99J. 
Wall talca is all. Zilko i*yi . i h l l 
NECO has conlribulcd to Ihe it-
land. Iltouth Ihe orpniui ion nas 
acted as just a lolicilor and pasa-
through for wall do.nort, an ippre-
ciilive Zilko is quick to note (hat 
i l has sold more placements than 
any ether |roup. 

Fup:y crtiied the Iwirds in 
1986. while scoint as Ihe chair of 
Ihe New York Stale Suiue of L J > 
cry Centennial Commijjlon, a 
ivjsi he was appolnied to by his 
lonjiime friend Mario piomo. 
The orifinal aw.̂ rds. which did in­
volve Ihc Fourtdaiion mcc direct-
iy. were announced in response lo 
an outcry fro.T. Fujaiy and othen 
over the lack of aihnic divenily 
among the I I rscipiciys of.Liber-, 
ly V.edili awarded Sy Prejident 
i^eatin during ihe July 4 festivi­
ties. Senator Al D'Amato and 
congrciaman Mario Blagtl, both 
c,f whom hav; long been closely 
as-/CKiaied w ith Fvgazy, spcmsored 
resolutions endorsing the .medals 
Ihjt year, but Senate rcco.-ds indi. 
caie that ihe ccr.curtmi rcMlutton 
Jied i.t the Judiciary Committee. 

D'Amalo, whose 1936 cam. 
paign periodically paid Fujazy 
E.tprcM for lino lcr^ ice, had pre­
viously beci accused by United 
Mationa sfSrials of jersonaliy in-
ter>'ening in the award of a lucra-
live L'N travel centnct lo ;ry to 
jleer i l . to Fugazy. 'A'hiic D"A-
ir.no, Cuorr.c. and ihc jove.-nor"* 
wife ultimately got meiJals ibem-

' V - ' ^ . - r . u - . i . . • • - i w . t 

Fucazy whh 1992 m«d4l wlrmvi-a Nermcn ichtmrriurol *n4 ( t t o r f St*<Rbr«WM<-.'. 

:clver, Biiggj, who.ihea w i i j i : i i . . 
monihj a'*ay from his first of two 
widely ariticliiaied and publlcitcd 
federil ir>dictmeiMS, did noj. Fu-
ga:y l r fMin^ l M CIOK to the two-

time wr.vljted feloa that he led a 
nlly in Biagji's support in 19SS.-
hostel a nTlcome-ho.-ne par.y h t 
hi.m when her got eul of jail in 
1991, a.-.d included the es-»n-
greunan on "Jte dais of the annu­
al dinner dar ce of another of his 
"charitable" organizaiioni. Ihe 
Coalition of llaJo-American <Kx~>' 
eiaiio.'u. In 1992. Siaggj was jtist 
one ef r-everal felons lined at that 
evea;—including A>dy Capisvj 
and former ciiy iransponaiion 
comniiuionci' Tony Amerv.to. 

Fupcy's fin; link to the Foun­
dation w i ] Lee lacocca, its 

fouodet aftd Current chair eincri. 
tvii who baj bem a clcrie friend cf 
Fuga^'j for niort than 30 years. 
Their relaiio.nhip •wai apparcnUy 
a key to Fugary's ability to get 
Ltoocca's successor at lh« Founda­
tion, William May, lo play an « • 
tive.role in the 19S6 awards 
e^enl. Fuiaiy. insists, tbrcugh a 
$p«*«*maa, ihi t May is nill a 
mer:iber of NECO's executive 
e«nralllee, and that the Founds-
lloo. despite i u paper tfsit of 
ieetiofti, is "deeply Involved" in 
the awjrtlj actl'viiicj (the Founia-
lioa did cont.-ibute S'C&OO to 
NECO ia 1990-91), But ZJtko 
lays lhal having "no, pr̂ bl̂ rr̂ •,•, 
wiih the a'̂ ards is a fa.- cry from 
lanciioniog then. Though la­
cocca. May, Sriganli. and two 

oibcT • Foundation' ofiWall hivt 
received medals, arid thoug.h M i f 
hiJ been present al medal aetivv 
ticj in s.he •90v Ihe Fowndiiioit 
iniir.ed in leite.-j to Fuujy thai 
these signs of "personal involre» 
meni" do ool "impiy the Founda-
tioD'j jponsorship or unction." 
: Though the Foundation did 

gra.li jceeu lo Island faciIiliM for 
the fir.'. ;»u award eeremonlci, i i 
hai r«t dooe SQ since 1990 for 
lechnicai reijonj. Instead, the Ni -
tioaiJ Fait Sen'ict dirertoe on th* 
iihad, Anne BelVov. gave Fugafy 
a permit in 1992 and 1993. While 
the :??3 ;<fT7.ii for an everilftg 

.evert is oow r.andard NFS p.-ac-
lice (NECO will pay iiOOO for -.he 
'JSC. lie; any other g.'Oup), Seiko/ 
actacwirfges that NECO w i j the 

'?*'i-Jf"'A> '̂»'*̂ ?9''̂ j''̂ '̂ '̂̂  
land Idr a daytime function wheyi. 
II hotted the medals ihere in i^pril 
1992. Asked why she approveij' 
the unique .NECO . use. B<lko» 

-said: " I wvs ordered lo by then 
interior secretary Manuel Lu-l 
iah".':-lnoiber medal .winner. 
N-v V.f.: . ;- — 
In . fdd l t l f fn I * F i r a i y ' t mi> 
Iciding claims about the medals. • 
the awards have also been plag-jcd -
by. najrow • (.-oirtmcroiiiifTi, Fu- ; 
giiy did not resurrect the medals j 
vni'il bil by whal appearrd to be I 
insurmountable pc.Tonal jcd fi­
nancial problems in I9J9 and I 
1990 (prior to thai, the problem: '• 
in hit checkered career had mere­
ly seemed enormous). Since then, 
a.nd 10 a des f« even as far back as 

.19S(, he hai not healiaied lo 'U-. 
ploil the medals for his own pur­
poses, including Iwirding them to 
at least 25 honortci with apparrr.l 
business lies to the vjrieui Fu-
gaiy firms (Fugary's der:r.!< lo | 
this Charge is sirrply ihat he is ' 

..lot jra..eora.m;i!ec .of one" and 
that NECO na,-ne» Ihe reclpie.T.s). 
NECO'i penctianl for Klcciint 
front supposedly htjndrcdi.. cf 
nominees, businct: leaders con­
nected 10. Funiy irlerwij h»: 
cheapened ihe m d̂aJ!̂ , thojgh it 
hat pased unnoticed in L're pres. 

The awards »erc revived six 
months after a jury in a 'ede.-il 
ciWl racketeering lawr.ull fO'jnd 
Fugizy guiliy of four separate acis 
cf ffiud-^wi're, mail, bankruptcy, 
aad securitie*. The jury a»-arded a 

million judgment again:l Fu- I 
guy .'to billionaire Jo.'in Kluse, i 
who contended in the lawrjlt that ! 
hit lonjtiroe friend had deceived I 
h in into buying .^ugirr Express • 
with false financials and a hc.v. of 
.T.isltading claims. By July 1990, 
Ihe KJuge vtrtici had sent Fu-

• •puiy-;who« pijor bistoiy of 112 
.'reporledly ' i / n T ^ ^ i - ' y ^ a i h i t ^ 
j st/eichcd for core than a decade 
'and reached a J!9 million tally— 
(into perronaJ bank.-upicy, 
I ' A suddenly desiiluts ."^upry re-
; ported in bankruptcy cour, that 
I he actually owns vinually noth-
I ing. including 'DC-.C of the four 
; hemes—a Florida condo. iwp 
1 country estates, a.-,d an east side 
j Manhattan apanmeni—thai had 
I onee appeared lo be hij . A long-
; time bcjinerj astecijte of George 
; Sie:nbrtnner. Fugazy even con-
: tended thai Ihe World Series ring 
' he •»ear! Is really owned by hi» 
son John, a Yankee .-narkeling di­
rector. With ev.fl hit meager 
JlCO.OOO-a.year salary panially 
garai-jied by taxing auihdruies. 
Fuf.«iy in recent yean has .tubsi-
diied hit lariih lifestyle through 
the expc.n<« accounlt of Fugaay 
buslnesj ealitics, including several 
owned by hit children. 

According to legal pape.̂ . Fu-
(4«y family eompaniei cover the 
eon of a cook, hoaseketxf. and 
secreiary ia one co-jniry home.-as 
well as pay for Fugai;y $ member­
ship in three country clubs: the 
New York Aihleiic Qub, the Co­
lumbus Club, and the Mciropoli-
t ln Qub. Restaurs.-,! tabs at a half 
doica of Manhattan's best are 
also covered by the eompaniei, ts 
are hit burgeoning legal fees and 
hia eenua.K traDspon in a Fugaiy 
U»o. An attorney for the compa­
nies. David Itaufnuan. told the 
yoict Ihat Ihes* are Icjitimate 
btwintis txpeniei because "Bill 
Futaiy tpendi 24 hours a day^ 
Jtven lUyt J- wrek. 365 days a 
year doing nothing but business— 
cvervii,;.,, ......... f,.„ 

V»«J.'«c:iwi, Kau&aaa cewded 
fdurinj ih'tf y<}lct interview ihat 

-the comparies may have paid for 
personal Fi:gAry iiems ihi i could 
not under acy cin:umj',anets be 
seea u business-retiied. iaduding 
lo>i Fugai) bc'vga! for hii grand­
children^ But the twmpaniea i r r 
laJtIng the posiiio.l that the c « t of 
ihese persoiiaJ iie.Tji i j more ttan 
efftei by t b ' t ' M pmishcs on Fi»-
p i y ' s saJary', which, tirangely 
enough. Kajfhsn siys have 'btsn 
unfairly assessed apir.ji rugary 
personally, 'vhen ihiy should have 
been a iiabllliy of the businesses. 
State tax wnrranta i p i n t i rufuzy 
personaUy total a eurmii U . i 
millioa. iacluding more than t 
millioa ia '•ra.Tintj already filed 
when the f>ve.-nof installed him 
at the head of the centennial co.m-
misjiofi. waile the IRS has « 
S2SS.000 cllim against him. 

These Ftrjazy businesses, rang­
ing from a new licvj company to 
lobbying and coniulting firmt, 
have eonctded in the current 
KJuge Hiiga'Jon tliat they depend 
brjely on the oonuca eMitivated 
by the senior rugu;', Aough they' 
are usually iMn by Fujaiy'i youn­
gest son, Rcy. In a .-eetni deposit 
(ion. Roy jtistified the txotbiuni 
cxpestet !h; conp:inlet pay for 
his lather by arguing that Bill Fu-
t*:y-."me«ns everyihing* lo Ihe 
Amt1y busiiKu "with respect to 
its promotions. PR, sales, laaAet-
i«H." adding ihat he "it the person 
that people most reidily identify 
with thfPugli hit contacts." Con­
tending thai the senior Fupry's 
"high profilt lujiaint" the fajnily 
busineutt" "very exilence." Rtiy 
insisted, in ih» wortls of his law-
^?r. that hf^ ':cr*i'5Sr:>- w»r* 

v^i't 'rt aad entities. roo*t of.them 
wtarld-kr^cw^ celebrities^ business­
men, jovemmcn! o.licials, or ,-cIi 
jious no'jbles." 

That Is precisely the sort of 
folks who've won Elll l Island 
mexlab. A,id that may tho be why 
lie one-p4Jte promotional rtsumt 
for ;he senior Fuglry-feaiurra his 
••ork with NECO and two other 

.-.•loaprefit eaiiiies, ev'eii uking the 
space to li.y U »-innen of whj i i i 
ciJls Ihe "Congrejjior.il Medals 
of Honor." 

In any event, Fugsiy haj maji-
agrd to trninly mla the honsrees 
with b-jjine« ties to his family 
firms ini ' t i t a Itrfcr universe of 
widely rccojniiedL and even ae-
eiaimed. winner? like Terry An. 
dc-jors, Oticago Carrlinal Joseph 
Eemafdin, Cesar Chaves. Waiter 
Crenkite. Coretta Scott King. 
Cener»l Colin Powell, General 
Norman Sehvi'srakopf. FBI direc­
tor William Sessions, t-td Die 
WieseL This has made the award 
valuable to the busine^smen Fu-
gaiy courts, including these win. 
ners wbos! eompaniei have been 
identified ' l r elientr of 'Fugaiy 
firmt by Fugaiy joureti in depc" 
siliont, legal papm, or dixiosure 
staterrKnls: ' 
• j C u y . Snowdcn, chair of 
CTECH. the acandal-scarrcd lot­
tery maaagement firm thai Roy 
Fucuy lobbies Ibr in' Albany; 
• AbrtJjam Ownart. president of 
tbe Medjplex Oroup Inc., the 
health cart company for whleh a 
Fugazy firm is also rcfisiertd to 
Icbtoy at the city and suie level: 
• George Sleinbrenner, whose 
payttienis to • Fugazy family firm 
•"trt apparca'ly structu.'ed to at 
1 M ! I W I m v r r 1 v l t , l l Fur r i r - r 

CoiKtie P^ryiMioni: Marihall S, 
Cogsn of t \ laiernalicaal 
Holdings;-
• Robert L C.-^nd»ll ar,d Jerry R. 
Jacob of.Arr.erican Airlines, 
which reportedly paid Fugaiy a 
fee for securirrg a Rome rouie; 
• Bob Hope of 3«b Hope Produc­
tions, who was ffatured in Fugaiy 
TV commcrrirlj; 
• Or. Harvey Schiller of ih- LI.S. 
Olympic Corr.T.itif- (*ho denied 
a Fugiiy tie in a l-'orcr inler»'iew); 
f l i i lacocca. Faul Bergmoier, 
Gerald Cretnwaid. and Robert 
Eaton, c-jrrer.t ;,- former Chrysler 
CiScfaLt whcrr-e ^.liness deals with 
F'jgary date l̂ sck to lacocca's 
arrival; 
• E. Lawrence :<!1anie, a partner 
in the enair.eering f i rm of 
CSCS&B. whicS projea-mjnaged 
the Ellis Island rtjioraiion for the 
Foundatiort. 

Bcsida these variously clain>ed 
dient.^. nine oihcr medal winners 
have been described by Fugazy 
wurcts In lejal papers, and other 
dOCu.menti. as having dene or i l -
inrpied busineis deals with him; 
9 Ooiuid Trump, who coslg,ned a 
major loan for Fupiy md paid 
bim brokerage commistions oa 
two real esute trantactiont (the 
ill-.'aied purchases of Trump PU-
ea ef the Palm Beaches and 
Trump Palace in Maohaiun); 
• Howard Lorber, who bought 10 
apartments in Trump's Palm 
Beach disaster, where Fugazy re­
tained an interest; 
• Alexander Haig. Ihe former .tee-
rttary of stale who reportedly 
formed * partnenhip called Four 
Star with Fugazy md a major in­
surance provider. 
• Ma-jrice Grer.-S--t of Amrrl. 

• Jon Hanson, former ihareheid-
'er ' h t -Fo i t t l r -£ . \p t t i f bf New 
Jersey, 
• Bill Simon, th- Reagan Trcv 
lury secidary who once joined an 
ansucerssful Fugizy/Slcinb.triner 
pannership that tried to b«y Roo­
sevelt Raceway in Long liland: 
• Lew Rudln. the landlord at the 
company's east tide apar.meai 
where Fugazy frtquenlly s-vsys: 
• Tony Burgoi. the longtime 
Cuomo aide whose larrest lobby­
ing contract w»t a haif-share in 
the JlO.OOO-a-monih retainer a 
Fugazy firm won from CTECH; 
• Zachary Fisher, whose family 
real estate firm •••at said by Rsy 
Fugliy to have offered his father 
a job after his business collapse. 
a.->d.*as rtporedly paid Filpzy at 
least one commission. 

Even John KJuge. who icquircd 
Fupz)' Express in I9SJ. won a 
medal before Iheif 19S7 falling 
cuL w has NECO publicist How­
ard Rubenslein, who's helped 
keep Fvgazy't name in ihe new) 
for years. Of course the eiiy and 
tutc officials Fvgazy firmt are 
paid to Influence—from Cuomo 
to Mayor David Dinkint to Slei-
»el—have also been named medal 
winners. John Brophy, the presl-
dcot of one new and eonlrovertlal 
Fugazy elleni. Lockheed Informa­
tion Manacemerti Syslemi Inc.. 
told ih« '/eitt that he retained the 
Fugaty firm to help win a state 
contract after Bill Fugazy boasted 
to him of hi] elos« ties to Cuomo 
and lUte economic czar Vlnctni 
Tese, another medal winner. 

Wiih the PR and celebriiy 
seeds of hit business activities in 
.•nifid perhaps, Fugaty has also 
3wirdcd medals lo media pjani< 



coNTiNuto rnoM ^Acr g j 
pen Murdoch, and t̂ c.̂  Daily 
/Vo.; editor Jim v/iiljc. He's even 
included projctrutors like Manhat-

Mc.-seiithau and 
then U.S. Attonicy Andy, Ma-
^ney. though e-T-proscci tor Rudy 
Giulian). whose mayoral cam­
paign in 19S9 featured Fujazy in 
a prominent fundraising capacity 
declined the award -Jiis year. 

Despite numcrjus sug|cstive 
findmgjf in Fugazy civil cases of 
iraud and apparent forjery over 
Ihe years, no projrc-jior in town 

, has ever u^icn.a iieriou!; look at 
I him. Though GiiJiani installed 
' F̂ gâ y as the rr.a.tcr of cercmo-
nies and one of the cochairs of his 
first • political fundraiser in the 
spring of 1?S9, he refused :o co.-n-
mcnt when asked Ijy the Voice if 
he d ever become jiwar- when he 
was 3 federal pnjsccutor .jf possi­
ble criminal allegations involving 

; his longtime friend In fan Fu-
gAzy acknowledged in a Manhat-
un .ede,-a! coun proceeding as 
early as 19S7 that he had impro;> 
eriy transferred a viiaj Fcde.-al 
Communications Commi:;sion li­

cense from the already bankmpt I 

press, to one of* k o f l c ^ n ^ d L ' 
a finding that" could've,. invi^d 
prosecutorial interest. 

Giuliani's current law fifm An-
aerson. Kill, has represented Fu­
gazy for years-and i j listed as a 
51.7 million creditor in-the bank-
njptcy.. But:the representation 
predates Giuliani's arrival and 
Giuliani was never involved In 
fact the fir™, which uses Fugazy 
limos and other services is 
headed by Eugene Anderson. 
Morgenthau's brothe.--in-Iaw Fu­
gazy has been aaivc for year̂  in 
Morgenthau's campaign finance 
committee. . 

MorgcnthaiJ is even Iir>ed as ao 
officer of one of .Fugazy's non-
profiits. »hiic a host of other 
prominent o/ridals. including the 
govemon: of New York and New 
Jersey and ail: four U.S. senators 
from both states, arc aiso namc'-
aropped cn the letterhead of these 
e.nntics. While some of these offi­
cials told the Voice that thev had 
not authorized the use of'their 
names, others have frequently ap. 
peared at Fugazy's dinners'and 
evcnu as speakers and honorees. 

i!l£liJ^'".8_Cu£[^antf^e5<—30-

clfaion. Even, the-findings'of a 
fedcraj Jury have deterred fe-A-
from hie e-ibn'.ce. A surk s>T7,boi 
of the political ' culture's indiffer­
ence to values and its vulnerabili­
ty 10 charm. Fugazy just seems to 
march on, a survivor of his own. 
endless md diny wars. g 

sducifiSc-f^ 
CONTINOtD FROM PACE 1 I 

Coalition fundraising, Mario 
Cuomo attended the group's Au­
gust- 1990 dinner,, where tickets 
went for $250 a person, and re-
ceived lu highest honor the Hall 
°.' fame award. Other state offi­
ces have partidpated in more re­
cent CoaJitj'on affairs. A sute tax 
•̂arrant for.SI4,849 in unpaid 

withholding tâ cs was sc.-̂ ed on 
the Coalition this year. 

There is some question about 
whether the Foruni au'o, which 
sponsors monthly "power 
lunches".atte.ided by prominenL 
business. a=d jjoiitical leaders 
functions is a charitable or mem- '• 
be.-̂ hip or^nization. Tne group's 

_^05syjoumal, published monthly 
.-S^TF5«efv^\raual member-

snifs at S500 a year and corporate 
•rnenbcrships.at SI.OOO, suggesting 
iBat It ftinaions as a private 
clut--which would exempt it 
trom public reponing requirc-

i..=ients Yet the.same sutcmcni 
• says the group was "conceived as 
a mans of furthering civic and 
phii.-mthropic activities." claiming 
•spec:ficaJly that it "raises funds 
for «ducationa] and lifc<nrichine 
programs" from the ''business 
cominunity." Since the club has 
not filed as a charity-ihough 
Delono says its afniiates arc 
•very aaively engaged in a van-

ety of charitable activities"— 
Uiere is no public record of any 
dona:ions or other financial sup-, 
port it may have provided. 
Dtlo-no claims, apparently accu-
'TcJy, that the Fomm is regis-
tered as exempt with tax authori­
ties (the club operates under three 
aaine-.!, and one of them. Foram 

the ms, and the juie). 
. T ê only specific chariuble ac-

uvtty ctted io the Fonjm newjlet-
te- ts a claim that the club, com-
bineg with NECO and the 

CcaJitioti. is "com.-niited to con-
nroctingaSl million Intcr^iroup 
Relatioris Crisis Center" at John 
pe-^cy High Schc î in BrockJvn 

!!ii2f•u"'"^ °y o.-gamzati'on 
called the. Coundl .''cr Unity.-But 
counc-J ..offidaJs- toid the Voice 
tJiat none of the orp.iiraticns has 
yet contributed an-.-̂ 'iing to the 
project--which his barely gotten 
oa the ground. 
. Forum's rhilanthropl 
!C aaivitics arc unclear, its com-
jncroaJ usefulness is apparent.. 
When two top state health offi­
cials appeared at t.̂ e February 
power lunch as featu.-d speakers 
one was introduced bv Mediplex 
president Abraham Gosman: a di-
erit of the Fugazy lobbying firm 
that 1$ seeking state business. Citv 
transponation commissioner Loii 
Juceio, another recent spcake-
^ seated at lunch near Lock̂  
heed president John Brophv a 
Fugazy lobbying dicnt then nM<̂  

8 .» .5200 million contra« 
«^th Rjccio J agency. In recent 
months. Fugazy has begun hand-

,.ing out EUis Island medals to Fo-
rum spcaJccn who won them in 
i-yii Put did not appear at the 
awards ceremony. — w.a 
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SO, SPEAKING of Irnmlgrnrjta, 
lif yciu wcro an Ellis Island 

Medalof Honor Awardee I&at S'j.i-
day iir.d 11 waj black tic. 63 dc-
frees but 13 decrees colder on '.hfl 
Jsl.'Jid. a.nd 11 .T.ear̂ t a bonl ride, 
leaving by day, back nt night, snd 
i l v/&a rt.lny, and outdoors, whftt 
would yo-:: wear? 

My husband. Jwy, sat In a hat, 
raincoat tjid sciri. Ccarnetics 
queen Tcv» (Mrs. Ernest) Dorff-
nlni were floor-len^h slinky 
blai:k und illver beaded Bob 
Ma-tkle, One-tlmo vice presiden­
tial c&ndlda.te Ger&ldlne Ferra-ro 
wore a ihort red suit with hor hus­
band's unbrellft. Gloria Estelun, R 
white opiit dros.i. " I didn't know 
what to put on," ahs told mc. ?cnt-
hcuse mii^ publisher KAthv Kce-
ton (Mn; 30b) Gucclonp did A. 
8lr<ipl«5J pink bftUffOwn. Ihe skirl 
of which ;sn9 cwrlod ichlepped up 
In her axtr.j, Marathon riccr Fred 
Lebow wore his racer's ctp. News-
woman llo« Abrams featured a 
huge griy Jtraw garden hat. Ed­
ward isir\H Otmoi' tux waa aa 
beautiful &i hli motatache. 

GiMjrge I'Slelfibrenner had his bar­
ber gpecliirr come out 'o cui hin 
hairs cn Sunday. Someone said 

ADAMS 

Stsf.'brc'.r.i;.- nca.-!y Rils'cd the 
"bul U'.» OX Ve'.suje he could 

huvc wKlV.cd over." Judtih Lleber 
C'juritcd ;J ladltr c«r.-ylnp her 
he.;:. Literary agcr.: Mori .Junk, 
low, vlc'.̂ -!r.5 the a.yi'.'.bll oi pi'.iful 
bnggujc riur /unjcJlu-s carr.e ever 
wllh hi Ihe old days, salci', "Look, 
Kalph Lauren lujgagc." M».!li«. 
McKire 3«i3 "A.'T:»n ' A.'ter .if.-ig-inff 
Ihe Slax Sparpied Eanncr, Avclv 
blshcp Ted McCarrIck threw in a 
prayer 'cr weather. : j t no dice. 
The heivens opened, 

John Ziccaro, Cera, iinc Ferra-^ 
ro's hu,̂ b.̂ iid, crAckc J: "ItlU Fu--
Rar.y. the chairman cf •.his, 1-̂  Ilsi-
Ion, It It .̂ad been a Jr vlsn a.'.'fllr, 
Ihyy'd hKvc put a lc:'.i ovci- tlic 
whole Ihinj:." 

Jay I-cno, who had ?.;r̂ cptccJ the 
honor, never showed, 3U1 Clinton, 
wlio a!«o a.rrrvlcd, R;*CO thm ni^ 
b» Bosiponed. His Sccclal Assi."-
InrirLinria .ijoore toiti t<iB l'\it(iniy_ 
the i'Tci will come In next niomn." 
to trcl i t 

llaivunl Stringer, CH.'N r-'-oc 
whu'.i Wvhh find n'hc nailrd Dn^'ld 
l„f;tlr.riiinn. ii'o.? cxn'.r.fi ]i:hi;n Ihry 
htpif/ the inc(/if< wn hi.'s ii'.'.:A'. Hv 
wnrc U fiomc. The }>robtcm u'n.i. 
the Ihino b'.ir'; Ihc r-.tirnc '.)/ [dUno 
Awarder, Oeorge KIctn, u rfci-'.(-
n;)cr ifAo'.</4ii.v(rian. 
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1 KEARSE, ':ir7^^^^ Judge: 
2 Defendants-third-party-plaintiffs William D. Fugazy 

(-William" or -William Fugazy"), Travelco, Inc. (-Travelco-), and 

rugary Intemational Corporation (-Infmational-) . appeal from .o 

«ch of • final judgment, entered in the United State. District 

court for the Southern Di.trict of Hev York following . jury t r i a l 

of consolidated action, before Robert L. Carter, ludaft. a. awarded 

p l a i n t i f f Metromedia Company (-Metromedia-) a total ol 

$46,661,792.67 ill damage.. The .ward included $15,553,930.89 or 

Metromedia', claim again.t William Fugazy, Travelca, and 

Intemational for breach of warranty, the .ame amount againsl 

William on a claim under S 12(2) of the Securities Act of 193: 

(-1933 Act-), 15 U.S.C. 1771(2) (1988), and $46,661,792.67 i l 

treble damages again.t William for violation of the RacJcefe: 

influenced and Corrupt Organization. Act (-R2CO-), 18 U.S.C 

16 $ 1961 fijLJlfia. (1988). On appeal, appellants contend that th-

17 district court improperly deprived them of a jury t r i a l on th 

br.ach-of-varranty claim; William contend, that Metrom^lia'. othe 

claim, .houia have been di»i..«d a. a matter of law and that th 

t r i a l court erred in i t . in.truction. to the jury with re.p«ct t 

the fraud and RICO claim.. Tor the rea.on. below, we rejac 

appellant.' contention, and affir> the judgment of the di.tric 

3 
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23 court. 
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c 

hi 

an 

1 expressing an interest in ourch««<«„ ^ 
2 car h . purchasing Express, a radio-disp.tch 
^ car business. After-

^^^^^^ ^^^^^^^ 

5 diligence- investigation. 

=Pt^.«.c. ^ « . ^ ^ ^ ^ 

. i r j f " " " " —. V. 

.hcul.,.i„.. ^ ^ ^ ^ ^ ^^^^ 
t . . t „ ^ ^^^^^^ 
to „=o„U.., ^ ^ ^ ^ ^ 

14 and improved management. 

.ntered " " - ^ ^ ^ ^ 
•ntered into a stoc. Purcha.e A g r . « „ . (-Agreement-) pursuant to 

vh.ch Metromedia a c ^ i r e d newly i..ued c o « n .toc3c r.pr..«,ting 

- 80. intere.t in .:cpr.... ^ ^ ^ . ^ 

principally f . ( i , p., ,^,000,000 ca.h to ^ r e s . or other, on 

E^cpre..'. . ^^^^^^^^^^ . ^ r d i n a t e d loan to 

-CP".., (3) ^arantee up to $3,000,000 in promotional advance, 

from an automobile company to z ^ r . . . , .nd (4) cure any d.fault on 

. loan previouely made by citibank, M.A., to William (-citibank 

loan-) in the original principal MMê am- . 
*̂  ̂ ^P*-^ ««>ant of $3,500,000. A. 

di.cu..«d in greater detail below the 
oeiow, the Agreement contained a 

••ction entitled -Repreeentation. end w,^^. 
-nT^tion. and Warranties of Sxpre.. and 
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I 

I 

/ 

1 appeal disnî H«»H for lac>: of jurisdiction. Nos. 92-5005, -5007 (2d 

2 Cir. Dec, 17, 1992). 

3 B. The Present Actions 

4 In April 1987, Metromedia commenced the fi r s t of the 

5 present actions, asserting claims against William, Intemational, 

6 Travelco, and Roy Fugazy for misrepresentations and nondisclosure 

7 of material facts in connection with the issuance of the Express 

8 stocX, in violation of, Inter alia. S 12(2) of the 1933. Act, 

9 5 10(b) of the Securitie. Exchange Act of 1934 (-1934 Act"), 15 

10 U.S.C. S 78j (1988), and Rule 10b«5 promulgated thereunder, 17 

11 C.F.R. S 240.10b-5, along with claim, of common-law fraud, 

12 negligent misrepresentation, and breach of warranty. I t sought, 

13 inter alia. $35,000,000 in compensatory damages and $250,000,000 

14 in punitive damages. Defendants asserted various counterclai 

15 against Metromedia and brought third-party claims against IQuge, 

16 contending, inter alia, that he bad antared into writtan 

17 agreements entitling them to contribution or indemnification for 

18 any judgment Metromedia might recover against them. 

19 In 1989, Metromedia commenced a second action against 

20 William and Roy, alleging that they had engaged in, and conspired 

21 to engage in, a pattern of racketeering activity in violation of 

22 RICO, 18 U.S.C. S 1962(b)-(d). The complaint allegad that tti 

23 predicate RICO crime, were banlcraptcy fraud, in violation of 1 

24 U.S.C. i 152 (1988); mail fraisd, in violation of 18 U.S.C. S 1341 

25 (1988); wire fraud, in violation of 18 U.S.C. | 1343 (1988); and 

- 7 -



/ 

• Express in ordei-

< t i . . Wlllia. transferred ,:s ""^ " 

— - .tat-ent. contained «t.r.aX . .r " " 
o Which Metrcedla r.ll«, m - «i«"Pr««.taticn. 

particular, . .con.oUd.tln, i„co« s t a t . ^ . ^ 
Ended Kov r . i - , ^^*Mmt. for the 9 Konth. 

" « : ; r " - - ^ • -.-nth 
" -a t th. lo.a J l ' 1 — -

con.olld.t«. ^unc. J ^ ^ " ' " " 

« havln, a n.t « « I of ] 7 ""^^ ' ' " ^ 
— a. Of . . h n . U °' 

P-rcn... v „ con«»,t«i, r w a U l , , , 

•^lor to the purchaa. siihM._j.u 
succtnlck vonduad •.t..«.v.-

. i , . t hav. ii.hUltl„ or ohXl^atlon. that h a d t ^ ^ " 
naa not been di«:lo.ed. 
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1 

2 

3 

4 

5 

there was no di.put. that there were .xpre« varrantle, 1„ th. 

Agreement and that thoa. varrantle. had been breached. a„, 

reading H.w YorX lav a. not r-quirin, any oth.r proof of reliano 

In auch clromatancea, the court grant^J Metro«dia.s «tion for , 

directed.- verdict a. to appellant, • l i a b i l i t y on the braach-of-

6 warranty claim. 

-> In addition, the d i . t r i c t court ruled that the BanJmaptcy 

court Decision collaterally estopped William from denying that he 

had engaged in ban3cruptcy fraud in violation of 18 U.S.C. % 152. 

That section makes i t unlawful for any person -either individually 

or as an agent or officer of any person or corporation, . . . with 

intent to defeat the provision, of t i t l e l l , fto] Jcnowingly and 

13 fraudulently transferC] . . . the property of «>ch other person or 

corporation.-- The bankruptcy court had found that William's 

conduct constituted a -clear violation- of 5 549(a)(2)(B) of the 

bankruptcy code, n u.S.C. | 549(a)(2)(B) (1988), Bankruptcy Court 

Decision at 22, and that i t was -serious misconduct- by William 

-in a less than arms-length transaction- in -connivance- with Roy, 

19 id. at 25-26. Accordingly, the d i s t r i c t court decided that i t 

would instruct the jury that, in considering Metromedia's Rico 

Claim, the jury must find that William had engaged in bankruptcy 

fraud, but that whether or not that fraud constituted part of the 

alleged pattern of racketeering activity would remain a question 

24 for the jury to decide. 

25 A. for the counterclaim, assert^l by defendants, a l l but 

26 one asserted by Willl„ were withdrawn after the c l c e of the 
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should have b*.« ^4 
wave been disaissed for lack-

- -dence of reliance by j J T " " " " 

- . . - i o n Of b a n ^ p . ^ f l ; ; " 
Ptcy f r a u d should have bee„ disaissed K . 

23cpress«s Ucense was no -̂ . ^ i a . e d because 

» u „ r c"-;:" ->••• -

instructions to the jury vl«, _ court's 
3ury with respect to the Rico c l a l . - ' 

erroneous; and th*^. w * claims were 

llat.r.1 «topp.i had not ^ pi„^^. 

In an Opinion dat«l Dacab.^ . , 

-̂ -̂PP. »3, the district court - < " 
-^•trict cotirt denied both 

th. t r i a l evidence in th. l i c h t ^ . " " ' " ^ 
toe light most favorable w ... 

the nonaoving pertv -vorahle to Metromedia as 

- motions for di.»i„«, ^ ^ Premi.es of their 

record or th-i- . w ^« 

-luded r 1 rr" "̂-"̂̂  ̂  -" 
app-Uant. T . ^ — that 

« vere perhaps correct in their 
villfulness w». contention that ^ness vas a prerequisite for u.* . . , "r ume Of a f 12(2) claim as a - 13 -



I 

2 

3 

4 

5 

6 

7 

8 

t h « the co,:rt (1) should have 

- • V . d i „ i „ , „ , , 1 . , ; ; ; " " " " — ^ - - . n 

collaterally ..toppej f ^ " ̂  -""^ " 

— ..n^Ptcy fraud, 1 ^ 7 ^ : r ^ " ^ 

- - t e r a l l y eatopped fro. contending" r t ^ ̂  "'"T*''" 

,3, erred in ita inatruction. to 1 ^ 

pattern reguireaent and th. . 1 ^ , ^ ^"^ " 

'«a. .or the rea.ona belov v. find ' 
<̂=». V. find no b,,i, f„ reveraal. 

9 

10 

11 

12 
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14 
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22 

23 

24 

25 

in the Pretrial order, appellant, admitted ^ 
representations and Waxxantie. of Zxnre. 

Cf the Agreement, they ha ^ I T ^ ^ 

or threatened l i t i g a i r o ^ ^ ^ 

net there di.olo.ed; ^ r t h T t ^ ^ " ^ 

^i^i^ations, four conf ^ 
rour confessions of judgment Mru, 

contractual obligation, that v . r . T t ' " « 
-onetheleaa, they con*..., < « « c l e . . d . 

tjiey contBid that th. d ir tr la -

erecting a ver^ct againat t h « in 

— o f - v a r r a n t y c l a i . . „ ^ . p ^ ^ ^ ^ ^ ^ ^ ^ -

- c t a. ̂  vhath^ th. r i ! r ' " " " " 
- - *^.«ent vara . ^ i T ^ L T ^ t T ^ 
contention. * reject their 

trial court may d l ~ ^ . . 

- 15 -



s 

J as here, the express warranties are bargained-for terms of the 

2 s e l l e r . " I d . at 506 n.5, 554 N.Y.S.2d at 454 n.5. The court 

3 stated that an -express warranty i s as much a part of the 

4 contract as any other term.- If l . at 503, 554 H.Y.S.2d at 453. 

5 since as a matter of law, an express warranty i s as much a 

6 part of the contract as any other term, the inclusion in the 

7 Agreement here of the -Representations and Warranties of Express 

8 and the Stockholders- established that those representations and 

9 warranties were part of the bargain reached between Metromedia 

10 and appellants. Ho rational juror could have forind that i t was 

11 not part of the bargain. Indeed, i t i s noteworthy that 

12 apF>ellants in their proposed jury instructions did not ask to 

13 have the jury decide such a question. Rather, they asked the 

14 court to inform the jury that Metromedia could prevail on i t s 

15 breach-of-warranty claim i f i t proved (1) the existence of an 

16 express warranty, (2) material breach of the warranty, (3) damages 

17 proximately r e s u l t i n g from the material breach, and (4) 

18 j u s t i f i a b l e reliance^ on the warranty. Neither in their i n i t i a l 

19 sxibaission of this request nor in a .l i g h t l y amended version 

20 thereafter did appellants make any mention whatever of a supposed 

21 question as to whether the warranties were -bargained for.-

22 The f i r s t two questions appellants sought to have the jury 

23 consider had been answered by appellants* admissions in the 

24 Pretr i a l Order; the fourth was a matter of law under the ruling in 

25 cas Inc. V. Ziff-Davis Publishing Co. Only the matter of damages 

26 was l e f t to be decided, and that question was given to the jury. 

- 17 -
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i5 U.S.C. 5 771(2). i n .^pp^^ ^^^^ contention tha^ 

v ^ r W • — an : varloua caae, a ^ , , ^ ^ . _ 

-^P^Uc. ^e .action haa. hov_. conaiatently been app i ; 

to private a. veil aa public offering, of ..curitl„. ^ 

not be affected by . f i „ , ^ ^ . 

private.,.. ^ H U , ^ : . . : . ^ , . ! : , . . , , ^ , ^ ^ ^ 

—" . «-ir.r. rnt*« f ^-.^ ao7 F.2d 359 (4th c i r . 19861 

to . . "'"^ ' " ' ' ^ """tied 
°" - that the .vld^ce va. 

insufficient to , « t a b l i . h an offer or . a l . -hy . 

prospectus or oral co^aunication, our « .ndard of r^ iav i . 
identical to that w<i->, — _^ 

that Vlth r . .p .c t to r . v l „ of the d.ci.lon on a 
« t o ^ ^ a . . . . , . , . . ^ ^ , ^ ^ ^ 

< ^ ^ > ^ 1 ^ ^ ^ U ^ . ,57 r . 2 . at i.3,-„, , . _̂ ^^^^^^ 

^ ^ - ^ - - ^ ^ - - - " ^ r - ^ . at ^ 

) . Again „ vl« th. „ l d « c t h . light .oat 

^.vorabl, to t h . party a,.in.t .hich th. .otion v.. „d., 

Auweort ,̂ Ha,-r^ ny*r^4. «̂ -».̂  ' 
850 r.2d 884, 

- 19 -
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or instruments of i n t e r s t a t e ^ 

used in the sale „ ^ Z " ^ ^ ^ ' " ' " " 

-ud,le„t repraaentationa. vhich 1. co.pl.t.7by ^ 
- the purchase price by «ii, « ~ 

H.re. the . v i d „ c v . . ^ " 

3 « = r to infer that fa la . ^ ' ^ ' ^ * " " " " ^ 
w i i n . _ •"Hading oral coaaunlcs*-!™ ^ 
" ^ - ^ - " t a l in cauain, T l Z ' ~ 
t>,r.ss . . o c ^ • *o P - = ^ ~ the 

- r o n e d l a f . i . e ly .hoving. ' " " ^ ^ ' ^ — - to 

- « h Of .oae ,2 s ^ i i i ^ • » « 
« i l U o „ v h « in t ,ct i f n,t vor*s 

aiUion, and K i m . . . "laus 
vi l l laB . . .nrad Subotnlek <-

-veraatlon that .,t,h.re va. nothing . ^ ^ " ' ^ ' ' ^ 

t.l.phoned h i . an, " " " " « p . a t « i l y 
*.«ptea to convince h±» <i-« 

« 5 " l . l t l o n , describing v « : i o „ . ^ c o n a u ^ ^ 

vould laprove' 1 ^ hu.1^1 
P e ita b u . i a . , , , that prior t= »%. 

".troa^ii . did not taov a ^ r . . . . . t™ « 

i t ^ovn, i t ^ ; • ' " " " ^ ^ -

. c ^ i a i t i o n . subotnic... . J I L T ' " " ^ - ^ -
— ^.ctual i n f a r a n ^ - ^ r r f a v r o f r t T r 
"cord p.r,ittad th. larv to " • t « « d i a , th. 

• « < « to p « . „ . d . K , t r o ^ a to 

- 31 -
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18 

1 contends that in order to use a violation of 5 as . 

r predicate for a Rico c l a l . . a p i e i n t i f f nust prove that the 

= Violation v . . v i l l f u l . He argu.s that t h . d i s t r i c t court e^ .d i„ 

^ . i i l n , to instruct t h . jury a . to the n . .d to find willfulness in 

considering the Rico c l a i . . Accepting H i l l i „ . . 

( - a racXeteerlng a c t i v i t y . . . . u s t be an act in I tae l f 

c r l ^ a l .anction. ( e ^ h a a i . a d d « i , . (.^.cting s. R.p 

" 7 , Slat Cong., i . t s e . . . „ , , i , « „ ; gol , 

lnv,st,r Pmt.rtion mrp . i « s. ct. 1311. i3« (o-connor 
J . , concurring, (Rico -un-irtakably r ^ j u i r e . - that aecurltles 

fraud, in order to aerv. a . . p r ^ U c a f act , » „ t have b.en 

•sufficiently v i l l f u l to conati tut . a = r l ^ v io lat ion- , ; 

»• V. cTnnnpr ^rnir1t1rn. 7i8 T.2<i S6, s, . cir. i«3,• 
5 J« Of the 1933 Act. 15 D . S . C . 5 77x (1988, ( i ^ a i n g criminal 

l a b i l i t y under 5 12(2, only for v io lat ion , that a r . . v i l l f u l - , , 

ve nonetheles. conclude that i n l ight of the proc«iur . l poatar. o i 

the caae and the-evidence in the record, there ia no baais for 
19 reversal. 

20 

21 

22 

23 

24 

25 

26 

S . v . r a l . . t . Of p r o c « l u r , l p r i ^ c l p l . . , „ p « ^ t . 

n r a t , red. R. c iv . P. 50 (b, generally prohibit . 3 u d „ « t n.o.v. 

on any ground not r . i . « l i „ . . c t i o n for . d l r « t « J verdict, 

Abtahmr Y, TTUrngnnThlnt, Tnr,. 75* r . u «7, 473 (2d cir. 

" ^̂ ^̂ 1 m r i r r j so.o., . t so-83 to so-,« (2d 
•0- » « ) • • » yrlght i m i l f t I 2S37, at 5 , . . » . i i . , ^ t h i . 

r « r . i r e . e n t 1. available only to p r « « t a . ^ ^ f a s t i n j u a t i c -

- 23 -
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26 on 

Processgrs. Tnr.., 715 F.2d 703, 710 n.8 (2d C i r . 1983) A 

Who only belatedly noticed the failure to submit a needed question 

to the jury could ask the court to subait that question in a 

postverdict interrogatory, and the t r i a l judge would have 

discretion to submit such an interrogatory. S£&, croce v. 

EUCiii, >37 F.2d 229, 233-34 (2d Cir. 1984), 

Finally, a motion for a new t r i a l on the ground that the 

verdict was against the weight of the evidence i s committed to the 

sound discretion of the t r i a l judge, fitft, Bradv v. rh..^.^^ 

CPngtrjgtlPn rprr., 740 r.2d 195, 200 (2d c i r . 1984); Bevevirm V, 

Sa:£Siiari, 574 F.2d 676, 684 (2d cir. 1978). Assuming that the 

district court's denial of much a motion i s reviewable, but se. 

PunZgp-Ngr̂ mtr v. -pir̂ ^ ^rganUfltjon, NOS. 92-7676, etc., slip 
op. 189. 197 (2d Cir. Nov. 25, 1992) ("district court order 

granting or denying a motion for a new t r i a l on the grounds that a 

verdict is against the weight of the evidence i s not reviewable in 

this Circuit-); Kirgghngr v. gffice Of th^ Co»nt^n>^ 973 F.2d 

88, 96 (2d Cir. 1992) (same); Roberts v. Consolidate p.n .̂̂ T, 

893 F.2d 21, 26, (2d Cir. 1989) (same), such a denial will not be 

reversed unless the denial constituted an abuse of discretion, 

BradY V. Ctignical ron«̂ tr̂ gt1on ^^n?. , 740 F.2d at 201-02; Bevevine 

^. SaYdlan, 574 F.2d at 684. See generaTlv n c, Wright 4 A. 

federal Pr^ictiee »T.ri F n r r t n r S 2819, at 120 (1973) 

(noting trend away from view that such decisions are not 

reviewable at a l l ) . Where the resolution of the issues depended 

isessment of the credibility of the witnesses, i t is proper 
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new t r i a l on the ground that appellants had not raised the 

question before the jury retired to begin i t s deliberations. The 

finding of default i s clearly supported by the record. Defendants 

made no request for an instruction that S' 12(2) could not serve as 

a RICO predicate act unless the violation was willf u l . Their 

requests to charge included a lengthy proposed instruction with 

respect to Metromedia's claim dirertiy under that section; that 

request, properly, did not mention any need for a finding of 

willfulness. Though defendants also made a number of requests for 

instructions with respect to the other alleged RICO predicate 

acts, they made no mention of § 12(2) a. a RICO predicate or of 

any additional questions to be considered by the jury in that 

connection. Further, defendant, did not object to the t r i a l 

court', instructions with respect to use of the § 12(2) claim as a 

RICO predicate; and they did not object to the special verdict 

form, which expressly instructed the jury that i f i t found in 

favor of Metromedia on the § 12(2) claim i t was required to find 

that Metromedia ĥ wl proven securitie. fraud as a Rico predicate 

act. Mor did they request that a portverdict interrogatory be 

submitted to the jury on the question of willfulness. 

In this appeal, William argues that the t r i a l court should 

have excused appellants' failure to raise the issue timely in 

order to avoid "obvious injustice.- Given our interpretation of 

•willful" and given the evidence of record, we are not 

persuaded that a new t r i a l was needed to avoid injustica. 
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1 that, v l th respect to oral coa»unicat lons in violat ion of s 12(2), 

Willfulness aay be established by a shoving ( i , that the 

defendant either (a, fcnovingly auid. f . l . e or « t e r i a l l y incoaplet. 

. i s leading statement, or (b, « d . f a l . e -or « t e r i a l l y inconplete 

aisleading . t a t e « n t . v l th r . .p .c t - to f a c t , to vhich he had 

deliberately cloaed h i . eye, but vhich b . had a duty to and 

(=) that he knev that h i . rtate.«t. . i g n i f i c a n t l y Increa.e l the 

poss ib i l i ty of a « i l e of the M c a r l t i M i n question. 

we conclude that had the jury b « n so instructed in.the 

present case, i t could « . i l y hav, found that W l l l i a . . . violation 

Of 5 12(2, vas V i l l f u l . A. d i . c u . . « l i j , Part I l . B . abov., „ i u a n 

aade oral . t a t e « n t . f a l . e ly a . « r i n g Subotnlek that a l l « t e r l a l 

facts had been d i . c lowd to > . . t « » « l i a , h . « d e o t h « : oral 

statements that vera « t . r i . l l y L L a d l n g becau. . of their 

i - P l i = i t adoption of, and fa i lure to d i . c l o « the f . l . e n . . . of, 

the f i n a n c i a l docu.ent . ' r e p r e . e n t a t i o n . a . to Ejcpress's 

17 condition. A . to v i l l f u l n . . . , t h . r . v . . . e f f i c i e n t l y great 

IB disparity b.tveen, the E x p r . . . f inancia l rtate«„t. g i v „ to 

19 « . t r o . e d l a prior to t h . a « , u i . i t i e n ( . . . . t . of « « 5 i i . „ id l l ion 

20 and l i a b i l i t i . . of . o « J8.77 . i l l i o n , « x . t h . portacgulaition 

21 r e v e l a t i o n of i t , true f i n a n c i a l condit ion ( . . . . t . of 

22 a p p r o x L a t e l y S8.59 « i n i o n „ d U a b i l l t i e . « c . « d l a g 514 

23 . i l l i o n , to p . r » i t t h . jury to l a f « : that t h . p r « c u i . l t l o n 

2* f i n a n c i a l , vere f a l . a . « J that t l , . l r Inaccuracy v a . not 

25 . t t r i b u t a b l . . . r e l y to n e g l i g e e tt. Jury could . ! « Infar that 

26 H l l l l a . , giv.n h i . 100« o v n « . h i p of, « x i top « « „ t i v . po.it ion. 
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« the t l . e Of that t r a n . 

' - n ^ P t c y . . t e t . , « « - ^ = « . e vaa 

' ^ * t t o a . . e r t that « . t ^ ^ " " ^ " ^ °> 

- -tt • -^^-^^iz: 
— i o n Of by . e t r L i t 

" - -.ct .11ther.... to b. 
-Soctrlne of co l , * ' " " ' ^ t l o n , . 

^^tigate the i . ^ * '"^^ «nd f a l . " 
«^e i3sue in the prior » ^ °PPortunity to 

vas necessary to ^ ^ - ^ ^ ^ ^ ^ and the decisl 
aeritc '"PPort « va l i , , ««=i«ion of the 

(2d cir. 198.,̂  ^^^-^^^^**-JnsMan£sro 

(2d Cir 1 r¥ffUfl [|lhi I HI III! . -^ausifi 
^ ' 3 7 7 T ^ ^ " ^ ^ ' ''•2d 944 95, 

*• Mil ler t r - (1970, . , . 

- b o r a t i o n for p I l a r o ^ t h T r " 

••• - . f* 1 

* « :. 
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1 Whether a judgment that is not f i . , . . 
not final within th* mmm̂ i 

' --ght nevertheless be co„.ld ^ ^ " " ^ ^ of 5 1291 

con.id«.,d 'final- in 

3 precluding further litigation of th. . °' 

' '-"or. a. the nature of th. d«i.ion ,i ^ 
« v ~ « u y tentative, the ad " "aa not 

- ' ' ™ •<'«IU«cy of t h . hMrlno 
opportunity for r e v l „ . . i a m « c c v 

30,8, (2d T^^^r^T'^''^ 
- ..ct t.at th. d l ; r : ^ ' 

•"ve not been y . t „ , , « » PlUntlff 
yet calculated 

1-ediate appeal ^ our " " ^ ' ^ Pr-=luding en 
PP«ai, a££ our companion opinion filed i-r^ . 

~ Nos. 92-5005, -5007 (2d Cir D.̂  
does not prevent use of a fin., """^' 

or a final ruling on l i a b i i i t v ». 
««topp€l. idanoJc -"^ixity as collateral 

16 

17 

18 

19 

20 

........ ....... ̂ . j ^ ^ ^ ^ ^ ' ""• - ~ 
Of liability that H . . . to determinations 

•li^y that have not yet been r ^ f ^ i - ̂  

damage, or other r e l i e f . - ) . ^ ^ '^^^ 

»̂ en two lawsuits have r««o^^ . 
- c i s l o n . Of the sa« i.„. J . ^ i"con.i.tent final 

" ^.ter, not th. earlier ' ' " " ^ " ^' -

« in a third ^ i t ""^ " — 

» » (i.«.- Althou r "^^^^^^^''''^-^^--^^ S 
Although we question whether sueh . , 

- .PPiicable to inco„.i.tent d.cl.ion. i f th . , ' : ; r ^ ^ 

— t r a t i v e agency d.iaion and t h . ^ I ^ t ^ " 
26 decision w. K. vere a court 

ôn. ve have no doubt that wher. i-K 
™ t Where the court decision i« 
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10 

The 

to 

Vlth procedures established < 

fact that the appeal of ^ (1988). -j 

court i s h e Z d i l T j f " " : 
- s not .ean ^ t h . " « i c n 

bankruptcy court's decii:<« 
E f f i c i e n t l y f inal for purpose, of coM 

" n Of coll«t«^i estoppel. 
On the other hand, <.ven i f there were no . 

decision, the lancu.«. . vere no bankruptcy court 

-d not he rrsi: r ̂  ^̂̂^ -
— . - a t l e t t e r i r , ^ ^ ^ " ^ " -
a - e r court-type p r o L f ^ ^ve heen issued 

type proceedings, stated in part a . follows: 
the ilcen^^f?r''K:?4i'o J o T T J "«i^^ed 

Of ^iaousine, who Sen 
Information submitted to M.^L"* ' ^ i ' Purposes^ 
Bankruptcy Court I B T L Z . ^ ^ ' , Consent Orderb? S i 

1, validity^^f^. ^ doS?%^^ 
" circumstances r e q u ^ ^ ^ ^ S i i ^ ^ . ondeTothe? 

our part. . . . administrative inquiry^^ 

11 
12 
13 
14 
15 
16 
17 

19 
20 
21 

30 

31 

Affidavits .xibmitt.*^ ^4^^ 
c e a s ^ c i i S t i ^ r i Plaading. establish 

23 L n ^ j r ; l icense for m « ^ ^ * t ' ^ . F . R . 
cancelled and must be r e t ^ S « l ' ? ^ S ° C ^ . " ? * " ^ " ^ * 

2< The reference to I-H Commission. n 
• to j A e need, or lack thereof- ^ -

25 inquiry- suggests that •administrative ' 

;.rr- ~ r ~ 
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I The waiver argument herders on the frivolous. The banXrup.cy 

^ court decision vas filed on the day the present case went to 

t r i a l . Metronedla-s counsel «de reference to the decision in his 

op«,ing statement to the jury and a.aerted during t r i a l that th. 

deciaion collaterally estopped defendant. fro= contesting that 

there had been bankruptcy fraud. Appellanta had as «ch notice cf 

the clala of estoppel as could reasonably b. required. 

Nor 1. there «rit in th. contention that appellants were 

unduly prejudiced by lIetro-«lla •. prM«,tation of evidence in 

connection vlth a «tter a. to vhich they vere collaterally 

11 estopped. Though the quertion of vhether Willia- had co«nltt«i 

12 banxruptcy fraud had been d e t e r ^ , «etro«dia va. nonethelees 

13 recp^ired to introduce so« .vid«c vlth r..p.ct to that fraud in 

14 order to show that it wa. rsm-^ 
It was part of the alleged pattern of 

15 racketeering activity. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

^' Th? Man and Wir> TV^^^^ |>redir^t> j^^p 

William argues that the j u r y ' s f inding, with respect to 

mail and wire ffaud as RICO predicate acts should be reversed 

because ( l ) the dis tr ict court "fail'ed to instruct the jury 

properly as to the requirml - c a u « a nexus- between these predicate 

acts and Metromedia's injury, and (2) the evidence adduced by 

Metromedia was insufficient to «apport a finding of just i f ied 

23 re l iance . We find no basis for reversa l . 

2< RICO provides that - [a jny person injured in his business 

or property by reason of- a RICO violat ion may bring a c i v i l 

16 

17 

18 

19 

20 

21 

22 

25 
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1 absence of such an instruction here provides no basis fo: 

2 reversal. Subotnick testified that he received some of the fals-

3 financial statements in the mail, that he had numerous telephon. 

4 conversations with William urging Subotnick to have Metromedi; 

5 make the purchase, and that i f Subotnick had known the extent t. 

6 vhich the financial figures provided by William and Express wer 

7 inaccurate, Metromedia would not ha:ve entered into the stoc! 

8 purchase agreement. Thus, there was plainly sufficient evidenc 

9 for the jury to find causation and reliance. 

10 Finally, we reject William's contention that any relianc 

11 by Metromedia could not have been justified because i t had a tea 

12 of attorneys and financial experts studying Express's condition 

13 Appellants' misrepresentations and nondisclosures denie 

14 Metromedia's advisors access to accurate information, and th 

15 record does not suggest that they knew the true state of Express' 

16 affairs. The suggestion that Metromedia could not justifiabl 

17 rely on appellants' representations i s meritless. 

18 4. RICO'S Patt>i-n P^miireaent 

19 William challenges the t r i a l court's instruction as t 

20 what Metromedia was required to prove in order to establish 

21 -pattern- of racketeering activity within the meaning of RICC 

22 The court told the jury, iiiJja:_alia, that Metromedia was require 

23 to show that William's unlawful acts were neither isolated nc 

24 sporadic, that those acts were ralat«l to each other, and tha 

25 they were continuing or constitute! a threat of continuix 
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bankruptcy fraud found bv th*. K.V,U 

that Wllli„ had . ^"^ 
llll a n had co»itted three other type, of predicate a c t s -

«il rraud. Wire fraud, and ..curlties fraud. The record su 

- . c e s «.t the ..„rlti.. .nd „ii f „ . ^ „ r ^ ^ 

- r l y as January 198S, vh.„ app.ll.nt. «iied to subotnlc. 

net worth and understat*H i 
™arstated the losses incurred in i t . rec^at 

- - « c e . The uniavful activity continued at l„.t Z Z 

- . r y 1987, vh.n .iiii„ 

transferring on. of Bxpr,.... . . . . t . to h i . .on. j ^ J 
.nstructed that in order to find for ..tro«dia on the «lco c l a l . 

i t must find that the predicat. 
predicate acts were related, and i t 

Pr..^bly so found. „,.t^ 

proven .panned approxi.at.ly tvo y.ar., and the 

instructions' reference to a few w—v« 
• ^••^ or months was therefore 

naraless. 

17 
COWCIDSIOH 

18 

19 

20 

nave considered .11 of appellant., argu-enf on thi, 
appeal and have found In w J 

lound in them no basis for reversal. The amendec 
judgment of the district court i . affirmed. 
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CONGRESSIONAL MEDAL OF HONOR. SOCIETY 
UNITED STATES OF AMERICA 

CHARTERE D BY T H E C O N G R E S S 

May 25, 1993 

Dear Medal Reciisient: 
'We were disturbed to learn that you accepted a medal at E l l i s 
Island on May 16, 1993 which has been called the " E l l i s Island 
Congres'sional Medal of Honor" and "The Medal of Honor". Our 
Society i s offended by the use of these terms. The medal i s not 
sanctioned by Congress. Furthermore, the funds s o l i c i t e d for the 
t i c k e t sales have never gone to E l l i s Island. 

As deserving as you may be of recognition, we consider t h i s medal 
to a sham and crass- commercialism intended to s e l l dinner t i c k e t s 
and to provide j j u b l i c i t y for the presenters of the medals. 

We assume that you were unaware of the enclosed Village Voice 
a r t i c l e . We woxild hope that your acceptance of the medal 
resulted from an innocent lack of information about the medal's 
background. We would also hope that had you kno-A-n a l l the facts 
about the medal, i t would have been rejected by you, as i t was by 
others. 

The members of our Society feel deeply about the medal that they 
earned r i s k i n g t h e i r l i v e s for America. I t i s the only 
Congressional Medal of Honor, or Medal of Honor, sanctioned by 
the United States Congress. 

The dinner and medals ceremony i n which you p a r t i c i p a t e d demeans 
the heroism and value of the medal f o r which the members of our 
Society and the families of those r e c i p i e n t s no longer l i v i n g 
f e e l strongly. 

We have-^lso included a copy of the Court of Appeals decision 
regarding the organizer of t h i s medal ceremony. ^ 

We look forward to hearing from you concerning t h i s matter. 

Sincerely, 

y f J . E l l i o t t W i l l i a m s , Pres ident 
/ / Congressional Medal o f Honor S o c i e t y 

40 PATRIOTS POINT ROAD, KT. PLEASANT, SOUTH CAROLINA 29464, TELEPHONE (803)884-8862 
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SUNNY A N D P L E A S A N T 0.1.11. on P.,. i 

MEN OF COURAGE, 
MEN OF HUAAIUfY 

Medal of Honor recipients 
confenf in f/ieir obscurify 

There's nothing in 
Nicholas Oresko's 

living room from his war 
• years. He'will take you to 
I the dark cellar, where, 
. black and white pho-

: tographs of Oresko with 
:' presidents and generals 
: line one wall. He apolo-
: gizes when he discovers 
: . his original framed cita-
:. tion, sighed by President Truman,'its glass ĉ^̂  
: in the middle of astackof plaques'.piled pĥ a dî ^^ 

HecJor Cofferota, left, enjoyi a chot with old friend Richard Bernord 
at on outing in Oxford. Bernard lost both legi in odion in Korea. 

Cofferota received the Medal of Honor for heroiim that loved 
Bernard's life. Al top, Nicholas Oresko at his Tenofly horiie, where 

L , i , : - J „ U I - ^ ; , ^r-r 'r . - > r , < o 

: . ByDAVlDSCHWAB 
You've probably never heard of 

Nicholas Oresko. Bom in Bayonne, 
the son of a laborer at tbe Bayway 
Rcrmery, Oresko worked for the Vet­
erans Administration for 32 years be­
fore retiring in 1978 as a supervisor of 
the adjudication division. 
' : Now 76, his wife having died 

years ago, he spends much of his 
time cooking, sewing and maintain­
ing his modest Tenally home almost 

. as if to pass inspection. 
You wouldn't know it by his de­

meanor or conversation, but he is . 
also a recipient of the Medal of 
Honor, this nation's highest military 
decoration for bravery in action. 

You might think the medal 
would make a person famous, that 
the nation would know and remem­
ber its 204 living recipients. But tn 
many instances, we dont : ' 

Most civilians wouldn't recog­
nize the Medal of Honor, a small, dull 
bronze star that hangs beneath a 
Oeld of 13 tiny white stan on a pale 
blue ribbon worn around the neck-
certainly not the way they would 
spot an Olympic gold medal. 

That's partly because of the na­
tion's collective memory lapse tbe 
more time passes between wah and 

- partly because of tbe way recipients 
view themselves. • 

Oresko and others downplay 
. what they' did, insisting they were 

only doing their duty. They keep 
their medals In a drawer, taking 
them out only for occasiotial lUne-
Ĵions, normally military albin where . 

' It is' the'e~qii]valent of the Olympic 
:. gold.--' >t ^ 

Medal of Honor recipients be­
long to one of the nation's most se-

' lective fraternities! Ihey are Invited 
to every presidential inauguration . 
and given VIP seati Presidents and 
generals salute those wearing the 
medal As he presented them with 

. their medals at the White House, 
President Truman would tell some 
recipients he would rather have that 
honor than be president 

"It's hard to explain," said 
Oresko. a short man with silver 
glasses and white hair, when asked 
why recipients appear so modest 
about the medal 

"You're happy that you have it, 
r<>.«.. ...... ... o...a ^t 
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Courageous men content with their obscur'ty 
Continued f rom Page One 

you arc so grateful you are alive, and 
:liat actually is good enough," he said. 

Oresko still remembers the chill 
Uiat came over him when he realized 
ne was preparing to die as he jumped 
'rom a foxhole in Germany one frigid 
January day in 1945. An Army master 
sergeant, he destroyed two machine 
jun bunkers that threatened his pla-
oon before collapsing from bullet 
vounds. 

But he's not eager to talk about 
his, and his ofTiciaJ citation sits amid 

I stack of plaques piled on a chair in 
lis cellar. He shrugs when he men-
ions how police in New Jersey period-
cally pull him over, not recognizing 
lis specially issued license plate, be-
;eving it a fake. 

Precisely because Medal of Honor 
ecipients are known for their refusal 
0 seek anything for themselves, a co-
Jition of other veterans organizations 
1 mounting a campaign on their be-
.alf to increase recipients' special 
nonthly stipends. 

A bill to increase it from $200 to 
500. the first raise in 14 years, was 
introduced in the House of Represent­
atives last month. This is needed be­
cause at least 40 recipients are liv­
ing at or near the poverty level, sup­
porters say. Recipients like Oresko 
will have little or nothing to do with 
the effoct. 

Leading this national campaign 
:s Richard Bernard, a deputy commis­
sioner in the New Jersey Department 
of .Military and Veterans' Affairs. 

As a 19-year-old Marine reserv­
ist, Bernard was in Korea in November 
1950 as the First Marine Division tried 
to retreat from the Chosin Reservoir in 
the face of an overwhelming attack by 
Chinese soliders. The Marines even­
tually succeeded in breaking out; Ber­
nard lost both his legs. 

Sliding out of his wheelchair onto 
a couch in his East Hanover home, 
Bernard, now 62, e.xplained some of 
what happened. He was shot in the 
legs and spine, but had to wait with 
others for five days to be evacuated. 

His life was saved, in part, by the 
30-degree below zero temperatures 
that caused the blood to coagulate 
around his wounds. And it was saved 
by other Marines who continued to 
fight, including another Medal of 
Honor recipient who lives in New Jer­
sey, his friend, Hector A. Cafferata Jr. 

According to the official military 
citation, Cafferata, a 20-year-oId Ma­
rine private, single-handedly held off 
an attacking force with grenades and 

Medal of Honor recipienfs say 
fhey were just doing fheir dufv 

An enemy grenade landed in a 
In March 1968, Bucha, an Army foxhole occupied by wounded Marines 

captain, directed his company of and Cafferata rushed forward to throw 
it free; the grenade exploded, severing 
part of one finger. 

He killed 15 and wounded many 
more, forcing a retreat and saving the 
lives of several fellow Marines until he 
was shot himself and forced to evacu­
ate. Witnesses say he fought in his 
bare feet, having had no time to pre­
pare for the surprise attack. 

Cafferata, now 63, a resident of 
Alpha who works at the state's trout 
hatchery in Pequest, declined to be 
interviewed. But he's willing to be 
quoted as saying he's no hero. 

"It was just a case of doing my 
job, like every other Marine, which was 
to defend each other and keep the 
hill," he said. 

For some time there had been 
talk of honoring Cafferata in Mont-

about 90 soldiers to engage what later 
turned out to be a force 15 times his 
own in the thick jungles of Vietnam, 
then organized a withdrawal and de­
fense until his men could be evacuat­
ed. After learning he was to receive the 
Medal of Honor, his first reaction was 
to turn it down. 

Bucha, 49, is a partner in Port 
Liberie, the struggling real estate ven­
ture in Jersey City on the Hudson 
River, 'Arho moved there from New 
York several yean ago. The son of an 
Army colonel, he attended West Point 
and received his master's degree from 

Stanford Business School before re 
porting to duty. He later taught ai 
West Point and worked for Ross Pero 
for many years. 

Bucha knows many Medal o 
Honor recipients and understand 
why they may feel uncomfortable ii 

There's a flagpole in Bayon, 
that sits in the middle of a block-Io: 
park bounded on one side by Ore 
Lane, which runs from 23d Street 
24th Street. The street was named i 
Stephen R. Gregg, the second of t 
city's two World War II Medal 
Honor recipients. Graffiti cover t: 
base of the flagpole, as well as t: 
stone monument to Sister Miria 
Teresa, a candidate for sainthood, f 
whom the park is named. 

In August 1944, Gregg was : 
Army technical sergeant in Fran 
who in two days personally led medi 
to rescue seven injured soldiers; w 
briefly captured by German soldie 
but escaped when they were firt 
upon, and then recaptured a mort 
position, killing or injuring three ai 
taking two prisoners.-

Ever since returning to Bayom 
in 1945, Gregg has worked for tt 
Hudson County SherifPs Office. No 
78, he Is chief of the uniformed oC 
cers. He had expected to return • 
the Kearny shipyards but was offere 
the Job by then Jersey City May 
Frank Hague, a legendary Hudsc 

ville, where he grew up and where his County political figure, 
skills with a hunting rifle were con- Hague" also offered a similar poi 
sidered legendary before he joined the tion to a another Medal of Honor r 

the spotlight. He beheves that s be Marines. But he had let it be known he ciplent, Army Technical Sgt Jot 
cause the medal recognizes not sim ^ould not approve-until last year Meagher of Jersey City and the t̂ i 
ply daring on the battlefield but self- that is. worked side by side for some 35 year 
lessness, putting the lives of others when construction of a new sub- Meagher retired 13 years ago ar. 
before your own, assuming they would division began in the woods near moved to Toms River. He's now at tl 
do the same. Recipients really don't where Cafferata used to hunt, Caffera- Veterans Affairs Medical Center 
think they are special. ta Court, now a cul-de-sac with two Lyons. 

" I t recognizes common day homes, was bom. Sitting in his basement office : 
About the same time, the Lance the Hudson County Courthous 

Cpl. Robert J. Slattery detachment ol Gregg fondly recalled the many la­
the Marine Corps League of Morris ish, black-tie affairs he has been n 
Plains decided a plaque should be vited to attend. He remembered ha-
erected at town hall. The event grew ing drinks with Eddie Rickenbacke 
into a major celebration even though being greeted by Cabinet membe: 
organizers held back on publicity foi during a lawn party at the Whit 
fear that Cafferata might disapprove House with John Kennedy, and Ge; 
cf the larger crov/ds that would cer- Colin Powell giving a prompt "Ye 
tainly attract. sir!" when asked if he would join hii 

Last October, more than 700 peo- so his wife could snap a picture, 
pie filled the stadium at the higl. His voice lowered just a bit whe 
school. There were speeches by locihe's asked if he considers himself 
dignitaries and by Gen. Alfred Grajhero. 
Jr., the retired Marine Corps comman- "We shy away from that word b< 
dant. cause we saw so many who were kille 

A Marine Corps color guard and 

Americans who hved up to the po 
tential that resides in every single 
kid," Bucha said of the medal 

Each recipient will insist he 
knows others in his unit who were 
more worthy. Bucha himself recom­
mended a medic b:om his own unit for 
the Medal of Honor. 

This all helps explain an impor­
tant distinction the Congressional 
Medal of Honor Society draws: sol­
diers didn't "win" the award—as one 
might a contest—but were chosen 
without their knowing to receive it, 
as one might hold a trust for others. 

This selfless attitude is why 
Bucha believes the effort to increase 
the monthly stipend could be doomed. 
This is one constituency that simply 
will not speak out and may not be uo-
ticed otherwise, like a decoration kept 
in a drawer. 

"Recipients are like well placed 
flagpoles, of interest to people on cer­
tain days. But the vast majority of 
the time they are not aware of their 
presence," he said. He insists this 
doesn't bother him. 

a detachment in its dress blue uni­
forms prepared to pass in review tc 
honor Cafferata. He invited the othei 
members of his unit to the front to 
share in the honor. They stood in line, 
their hands over their hearts, as the 
young Marines marched by. 

One of those who understands 
the psychology of the Medal of Honor 
recipient is Paul Bucha. 

Continued on next page 
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who could have been heroes had they 
lived," he said. "Men died beside you. 
In front of you... We who were there 
know what action is and dont love to 
brag about it anyhow." 

The Medal of Honor is present­
ed by the President, on behalf of the 
Congress, which is why it Is oflen im­
precisely called the Congressional 
Medal of Honor. 

It Is given on the basis of recom­
mendations of commanding ofllcers or 
peers that are verified through inter­
views with witnesses. Recipients are 
normally unaware they have been 
nominated. Since the Qvil War, 3,393 
men and one woman have received the 
honor. About 60 percent of those hon-
;Ored died In combat. 

The Medal of Honor recognizes 
those who have acted "above and be­
yond the call of duty," which normally 
means they did something they didnt 
have to do at the risk of being killed, 
often in hand to hand combat. None 
has been given since the Vietnam War. 
Most ofthe awards have gone to infan-
trymea Many, therefore, believe the 
Medal of Honor tends to recognize the 
common man. 

When Marine Pvt. Franklin E 
Sigler returned to Little Falls with his 
medal, he thought about returrdng to 
work at a gas station. 

Sigler had been at Two Jlma in 
March 1945 and was recognized for 
fighting and helping to rescue other 
Marines even after a grenade took off a 
part of his ear and nose and he was 
shot through the hand. 

Like other recipients, Sigler had 
been led to believe that job offers and 
opportunities might come his way, 
and Uke others he was disappointed. 
He had applied for jobs with the state 
game warden, the VA and others. Yet 
in August 1947 he was unemployed 
and engaged to be married. 
. That's when The Star-Ledger 

published a flront page article explain­
ing how town leaders two years before 
had raised $7,000 for a homecoming 
parade to honor him and had never 
given him a share of the money they 
had promised, A week later, he was 
appointed a state fish and game war-
dea 

For 12 years, Sigler worked as a 
detective with the Passaic County' 
SherifTs Office. He retired In 1982, 
spent 10 years with a firm that built 
golf courses and now lives in Hamp­
ton in Sussex County. 

Sigler, 68, doesn't attend manŷ  
military functions these days. But he . 
mentioned how honored he was to re­
turn last fall to Parrls Island, S.C., 
lor the graduation of his grandson,' 
Pvt. Derrick J.Peter. 

Peter recalled how thrilled the 
young Marines were to meet his 
grandfather. They had never seen a 
Medal of Honor but knew what it sym­
bolizes. 

Sigler is asked whether he feels 
Medal of Honor recipients have been 
forgotten. 

"No, I don't think so," he said. 
"You got to realize the war's been over 
for quite a while, and the only ones 
who know would be people in the mill-
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Sbaeiy.(G|i«iS);i,whb8^ mem /̂̂  and families of lhe heroes who 
• ben arerocipcntf ctrtheiiatibn'i'ff **^Acco«ling to Wiltiama,'.lhe 
•lughofiailAny^ 
!of bravery in wartime. . ab, but part of "a private enter 

w carAed tfac Medal of Honor." | 
F̂uipay;"'M b̂'1lMbecniM^̂  
: See Court Actlaiii Pg. 10 

1.-

N 
1' 



» 
•i 
1 
) 

v'r 

fVoofl 

AfTairs. ' : / '"''•'̂  
The resulting 1,223-page 

poitof the l5Hnonth investiga-
tibn said there was "no compel­
ling evidence" that any Amoi-
cans currently remaio alive in 
captivi^ in Vietnam, dioogh the' 
report-alio Mid aneatj^ rg. 

main for u!s; military teams 
R^arduig pahicular casei. 

•̂•We 'dd fliot yet have the m 
abcbiihting wc insist op6ii,"said 
James U Biuee Jr ; president 
of yietnain Veterans • of 
America, Inc. who' was anioog 

the delegates, "but we are four 
stepscloser lb determining what, 
became bf bur lost brodieril" 

•Tha ibin' steps iutlu 

veto will Nnf 
tion_bn,MIAs from both coun­
tries, :lhe joint archive; .FTcsi-
doil CUntoB's pledge to declaa-' 
sifyAiiierieanPOWdocameab' 

11 Nov., and the newly<e-; 
leased documents. 
. Among the documents given 

to the delegation are prisoncn'. 
niedicalrDoords,statisticalcora-

- The delegation also inter-
viewedsevoral Vietnanicsemili-
taiy andprison ofKcials, inclnd-
ing CoL Doan Hanh, who mao-
agcd POW camps, and Gen. 
Tran Van Qoang. the subject of 
the controversial Russiiin docv-' 
ment that alleged more pi 
eh were betog hekl in Vic i 
(turingthewarthantheU.S. 

Vram 1 

CblirtAciibittM^ 
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NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

June 30, 1993 

ACTION 

MEMORANDUM FOR WILLIAM H. ITOH 

THROUGH: ROBERT G. BELL ^ ^ ^ ^ 

FROM: KEITH HAHN /C 

SUBJECT: Defense Proposed Report RE: S.134, Veteran Travel 
P r i v i l e g e s A u t h o r i z a t i o n 

Attached at Tab I I i s a d r a f t Defense report'^fti S.134, a b i l l 
a u t h o r i z i n g veterans who are t o t a l l y disabled as the r e s u l t of a 
service-connected d i s a b i l i t y t o t r a v e l on m i l i t a r y a i r c r a f t i n 
the same manner and t o the same extent as r e t i r e d members of the 
Armed Forces are e n t i t l e d t o t r a v e l . We have reviewed the d r a f t 
r e p o r t and concur. 

Concurrence by: Jeremy^'^o^er 

RECOMMENDATION 

That you sign the memo t o Ronald Peterson at Tab I 

Attachments 
Tab I Memorandum t o Ronald Peterson 
Tab I I Incoming Correspondence 



4798 
NATIONAL SECURITY COUNCIL 

WASHINGTON. D C. 20506 

MEMORANDUM FOR RONALD K. PETERSON 

FROM: WILLIAM H. ITOH 

SUBJECT: Defense Proposed Report RE: S.134, Veteran Travel 
P r i v i l e g e s A u t h o r i z a t i o n 

The Na t i o n a l Security Council s t a f f has reviewed the Defense 
proposed r e p o r t and concurs. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington/ D.C. 20503 

June 24, 1993 

LEGISLATIVE REFERRAL MEMORANDUM 

SPECIAL 
LRM #1-722 

TO: Legislative Liaison O f f i c e r -

NSC - William H. Itoh - (202)395-3723 - 249 
TRANSPORTATION - Tom Herlihy - (202)366-4687 - 226 
VA - Robert Coy - (202)535-8113 - ^ 

FROM: RONALD K. PETERSON (for) ^ . ^ 
Assistant Director f o r Legislative Reference 

OMB CONTACT: MIKE GOAD (395-73 01) 
Secretary's line (for simple responses): 395-6194 

SUBJECT: Defense Proposed Report RE: S 134, Veteran 
Travel Privileges Authorization 

DEADLINE: TUESDAY, July 20, 19 9 3 

OMB requests the views of your agency on the above subject before 
advising on i t s relationship t o the program of the President, in 
accordance with OMB Circular A-19. 

Please advise us i f this item w i l l affect direct spending or 
receipts for purposes of the the "Pay-As-You-Go" provisions of 
Title X I I I of the Omnibus Budget Reconciliation Act of 1990. 

CC: 
W. Waites 
B. Thierwechter 
T. Grams 



LRM 01-722 

RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM 

I f your response t o t h i s request for views i s simple (e.g., 
concur/no comment) we prefer that you respond by faxing us t h i s 
response sheet. I f the response i s simple and you prefer to 
c a l l , please c a l l the branch-wide l i n e shown below (NOT the 
analyst's line) to leave a message with a secretary. 

You may also respond by (1) c a l l i n g the analyst/attorney's d i r e c t 
l i n e (you w i l l be connected to voice mail i f the analyst does not 
answer); (2) sending us a memo or l e t t e r ; or (3) i f you are an 
OASIS user i n the Executive Office of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
the subject shown below. 

TO: 

FROM: 

MIKE GOAD 
Office of Management and Budget 
Fax Number: (202) 395-5691 
Analyst/Attorney's Direct Number: 
Branch-Wide Line (to reach secretary) 

(202) 
(202) 

395-7301 
395-6194 

(Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT; Defense Proposed Report RE: S 134, Veteran 
Travel Privileges Authorization 

The following i s the response of our agency to your request for 
views on the above-captioned subject: 

Concur 

No objection 

. No comment 

See proposed edits on pages 

Other: 

FAX RETURN of 
response sheet 

pages, attached to this 



DRAFT 

The Honorable Sam Nunn 
Chairman, Committee on Armed Services 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

This i s in response to your request of January 25, 1993, for the 
views of the Department of Defense on S. 134, 103rd Congress, a b i l l 
"to amend Title 10, United States Code, to authorize veterans who are 
totally disabled as the result of a service-connected disability to 
travel on military aircraft in the same manner and to the same extent 
as retired members of the Armed Forces are entitled to travel on such 
aircraft." 

The Department must necessarily oppose the legislation. S. 134 
would permit veterans rated by the Secretary of Veteran's Affairs as 
totally disabled due to a service-connected disability to fly on a 
space-available basis under the same conditions as retired military 
members now fly. While the Department of Defense (DoD) greatly 
values the contribution of every veteran, especially those who have 
sacrificed in the service of their country, there are a number of 
reasons why the Department cannot support granting the 
space-available privilege to totally disabled veterans. 

Space-available travel is a highly-valued privilege which accrues 
to the active duty military member. Although travel is available to 
other categories of travelers at a lower priority, the principal 
objective of the space-available travel privilege is the morale and 
welfare of those currently serving on active duty. In addition, DoD 
aircraft are designed to move a f i t fighting force, and are not 
equipped to accommodate handicapped personnel. Space-available 
transportation privileges are granted under the assumption that 
travelers fly in the plane as they find i t , with no special 
modifications. Accessories and special services for handicapped 
travelers that are prevalent in commercial a i r l i f t are not practical 
for military aircraft that provide space-available travel. 

Additionally, the entire space-available program is resource 
constrained. Any increase in the current demand for service would 
severely tax resources provided for mission support activities. To 
expand the privilege to other categories would consume added 
resources and diminish the value of the limited benefit currently 



available to active duty personnel and their dependents. In light of 
these considerations, and in the current climate of budget reductions 
impacting a myriad of high-priority defense programs including 
mil i t a r y manpower, i t is not practical to expand the space-available 
program. 

The DoD receives numerous requests to extend space-available 
travel to additional categories of people, including 
service-connected disabled veterans, widows of mili t a r y retirees, 
retired Federal C i v i l Service en^loyees, and Public Health Service 
officers. In each case, our review of present and future air travel 
requirements has precluded the Department from expanding the 
privilege. As a matter of DoD policy, the space-available travel 
privilege has not been extended to persons or groups beyond those 
currently authorized. This policy is primarily based on mission 
requirements and resource constraints. We ask your support in 
ensuring the privilege i s also not expanded by legislation. 

The Office of Management and Budget advises that, from the 
standpoint of the Administration's program, there is no objection to 
the presentation of this report for the consideration of the 
Committee. 

Sincerely, 

cc: Honorable Strom Thurmond 
Ranking Republican 
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NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

June 30, 1993 

ACTION 

MEMORANDUM FOR WILLIAM H. ITOH 

THROUGH: ROBERT G. BELL 

FROM: KEITH HAHN 

SUBJECT: Defense Proposed Report RE: H.R. 594, Temporary 
Lodging Payment Incurred by Certain I n d i v i d u a l s 

Attached at Tab I I i s a d r a f t Defense report^o«r H.R. 594, a b i l l 
t o provide payment of temporary lodging expense t o the family of 
a member h o s p i t a l i z e d f o r serious i n j u r y or serious i l l n e s s . We 
have reviewed and concur i n the response. 

Concurrence by: Jeremy ^^^n'^r^ 

RECOMMENDATION 

That you sign the memo t o Ronald Peterson a t Tab I . 

Attachments 
Tab I Memorandum t o Ronald Peterson 
Tab I I Incoming Correspondence 



4815 
NATIONAL SECURITY COUNCIL 

WASHINGTON. D C 20506 

MEMORANDUM FOR RONALD K. PETERSON 

FROM: WILLIAM H. ITOH 

SUBJECT: Defense Proposed Report RE: H.R. 594, Temporary 
Lodging Payment Incurred by Certain I n d i v i d u a l s 

The National Security Council s t a f f has reviewed and concurs i n 
the Defense proposed r e p o r t . 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OP MANAGEMENT AND BUDGET 

Washington, D . C . 20503 

June 24, 1993 

LEGISLATIVE REFERRAL MEMORANDUM 

SPECIAL 
LRM #1-732 

TO: Legislative Liaison Officer -

GSA - William R. Ratchford - (202)501-0563 - 237 
NSC - William H. Itoh - (202)395-3723 - 249 
TRANSPORTATION - Tom Herlihy - (202) 366-4687 -^26 

FROM: RONALD K. PETERSON (for) K^V-fr^C^ j^./T^^^^^^ 
Assistant Director for Legislative Reference 

OMB CONTACT: MIKE GOAD (395-7301) 
Secretary's line (for simple responses): 395-6194 

SUBJECT: Defense Proposed Report RE: HR 594, Temporary 
Lodging Payment Incurred by Certain 
Individuals 

DEADLINE: WEDNESDAY, July 14, 1993 

OMB requests the views of your agency on the above subject before 
advising on i t s relationship to the program of the President, i n 
accordance with OMB Circular A-19. 

Please advise us i f this item w i l l affect direct spending or 
receipts for purposes of the the "Pay-As-You-Go" provisions of 
Title X I I I of the Omnibus Budget Reconciliation Act of 1990. 

CC: 
T. Stanners 
B. Thierwechter 



LRM #1-732 

RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM 

I f your response to t h i s request for views i s simple (e.g., 
concur/no comment) we prefer that you respond by faxing us t h i s 
response sheet. I f the response i s simple and you prefer to 
c a l l , please c a l l the branch-wide l i n e shown below (NOT the 
analyst's line) to leave a message with a secretary. 

You may also respond by (1) c a l l i n g the analyst/attorney's d i r e c t 
l i n e (you w i l l be connected to voice mail i f the analyst does not 
answer); (2) sending us a memo or l e t t e r ; or (3) i f you are an 
OASIS user i n the Executive Office of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
the subject shown below. 

TO: 

FROM: 

MIKE GOAD 
Office of Management and Budget 
Fax Number: (202) 395-5691 
Analyst/Attorney's Direct Number: 
Branch-Wide Line (to reach secretary): 

(202) 
(202) 

395-7301 
395-6194 

(Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: Defense Proposed Report RE: HR 594, Temporary 
Lodging Payment Incurred by Certain 
Individuals 

The following i s the response of our agency to your request for 
views on the above-captioned subject: 

Concur 

No objection 

No comment 

See proposed edits on pages 

Other: 

FAX RETURN of 
response sheet 

pages, attached to t h i s 



The Honorable Ronald Dellums 
Chairman, Committee on Armed Services 
House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

This is in response to your request of January 28, 1993 for the 
views of the Department of Defense on H.R. 594, a b i l l "To amend 
t i t l e 37, United States Code, to provide for the payment of temporary 
lodging expense incurred by family members who receive transportation 
incident to the hospitalization of a member of the Armed Forces for a 
serious illness or serious injury sustained by the member in the line 
of duty." 

The Department supports the legislation, but we recommend 
changing the term used to describe the entitlement to "per diem 
allowances." "Temporary lodging expense" is a term used to describe 
an entitlement service members and their dependents have when making 
a permanent change of station move to, from, or between duty stations 
within the Continental United States, as provided in 37 U.S.C. 404a. 
To refer to subject entitlement in the same way would confuse the 
two. Using the "per diem allowance" to refer to subject entitlement 
would use the same term used to reimburse members for similar 
expenses of their dependents while performing travel incident to a 
permanent change of station, as provided for in 37 U.S.C. 406. 

H.R. 594 would provide a much needed service to the family of a 
member hospitalized for serious injury or serious illness. 
Currently, family members must pay their own expenses during long 
durations of hopitalization of the Service member. Authorizing this 
payment w i l l increase morale and ease the family's financial burden. 

The Department appreciates the Committee's interest and concern 
for the welfare of those service members who are hospitalized for a 
serious illness or serious injury sustained in line of duty. 

The Office of Management and Budget advises that, from the 
standpoint of the Administration's program, there is no objection to 
the presentation of this report for the consideration of the 
Committee. 

Sincerely, 
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NATIONAL SECURITY COUNCIL 

WASHINGTON. D.C. 20506 

June 30, 1993 

ACTION 

MEMORANDUM FOR WILLIAM H. ITOH 

THROUGH: ROBERT G. BELL 

FROM: KEITH HAHN /̂ // 

SUBJECT; Defense Proposed Report RE: H.R. 1243, P r o h i b i t i o n 
Against Foreign A c q u i s i t i o n of A l l i s o n 
Transmission 

\̂ V'S<, "Û  go'T̂  ̂ -̂cv̂  Uui'T/t. /^tuA 'rt 
Attached a t Tab I I i s a d r a f t Defense r e p o r t \ / ^ H. iT 1243, a b i l l 
t o p r o h i b i t any for e i g n person from a c q u i r i n g , d i r e c t l y or 
i n d i r e c t l y , A l l i s o n Transmission, a d i v i s i o n of General Motors 
Corporation. We have reviewed^and concur i n the response. 

Concurrence by: 

RECOMMENDATION 

Jeremy 

That you sign the memo t o Ronald Peterson a t Tab I . 

Attachments 
Tab I Memorandum f o r Ronald Peterson 
Tab I I Incoming Correspondence 
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NATIONAL SECURITY COUNCIL 

WASHINGTON. D.C. 20506 

MEMORANDUM FOR RONALD K. PETERSON 

FROM: WILLIAM H. ITOH 

SUBJECT: Defense Proposed Report RE: H.R. 1243, P r o h i b i t i o n 
Against Foreign A c q u i s i t i o n of A l l i s o n 
Transmission 

The National Security Council s t a f f has reviewed and concurs i n 
the Defense proposed response. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF KANAGEMENT AND BUDGET 

Washington^ D.C. 20503 

June 25/ 1993 

LEGISLATIVE REFERRAL MEMORAITDUM 
LRM #1-733 

TO: L e g i s l a t i v e Liaison O f f i c e r -

CEA - Francine Obermiller - (202)395-5036 - 242 
CIA - I rhV̂ ^ I [001] 
COMMERCE - Michael A. L e v i t t - (202)482-3086 - 324 
JUSTICE - Faith Burton - (202)514-2141 - 217 
NEC - Sonia Mathews - (202)456-6722 - 429 
NSC - William H. I t o h - (202)395-3723 - 249 
OSTP - Susanne Bachtel - (202)456-7116 - 288 
USTR - Fred Montgomery - (202)395-3475 - 223 
STATE - J u l i e C. Norton - (202)647-2137 - 225 
TREASURY - Richard S. Carro - (202)622-1146 - 228 

FROM: RONALD K. PETERSON (f o r ) 
Assistant Director f o r L e g i s l a t i v e Reference 

OMB CONTACT: MIKE GOAD (395-73 01) 
Secretary's line (for simple responses): 395-6194 

SUBJECT: Defense Proposed Report RE: HR 1243, 
P r o h i b i t i o n Against Foreign A c q u i s i t i o n of 
A l l i s o n Transmission 

DEADLINE: THURSDAY/ July 15/ 1993 

OMB requests the views of your agency on the above subject before 
advising on i t s r e l a t i o n s h i p t o the program of the President, i n 
accordance w i t h OMB Circular A-19. 

Please advise us i f this item w i l l affect direct spending or 
receipts for purposes of the the "Pay-As-You-Go" provisions of 
T i t l e X I I I of the Omnibus Budget Reconciliation Act of 1990. 

CC: 
A. McNutt-Miller 
J. McClelland 
K. Maclntyre 



LRM #1-733 

RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM 

I f your response to t h i s request for views i s simple (e.g., 
concur/no comment) we prefer that you respond by faxing us t h i s 
response sheet. I f the response i s simple and you prefer to 
c a l l , please c a l l the branch-wide l i n e shown below (NOT the 
analyst's l i n e ) t o leave a message with a secretary. 

You may also respond by ( l ) c a l l i n g the analyst/attorney's direct 
l i n e (you w i l l be connected to voice mail i f the analyst does not 
answer); (2) sending us a memo or l e t t e r ; or (3) i f you are an 
OASIS user i n the Executive Office of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
the subject shown below. 

TO; 

FROM: 

MIKE GOAD 
Office of Management and Budget 
Fax Number: (202) 395-5691 
Analyst/Attorney's Direct Number: 
Branch-Wide Line (to reach secretary): 

(202) 
(202) 

395-7301 
395-6194 

(Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: Defense Proposed Report RE: HR 1243, 
Prohibition Against Foreign Acquisition of 
Al l i s o n Transmission 

The following i s the response of our agency to your request for 
views on the above-captioned subject: 

Concur 

No objection 

No comment 

See proposed edits on pages 

Other: 

FAX RETURN of 
response sheet 

pages, attached to t h i s 
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DEPARTMENT OF DEFENSE 
^ • B M M r O E N K R A L C O U N S E L 

WASHINGTON. P.C. ZOSOI'iCOO 

^ ^ ^ ^ The Honorable Lee H. Hamilton 
Chairman, Committee on Foreign Affairs 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This i s in response to your request for the views of the 
Department of Defense on H.R. 1243. 103d Congress, a b i l l . "To 
prohibit any foreign person from acquiring, directly or 
indirectly, Allison Transmission, a division of General Motors 
Corporation." 

The Department of Defense has no specific goals that would 
be served by the legislation. Allison Transmission has been a 
c r i t i c a l supplier of new components and spare parts for more than 
42,000 U.S. Army tracked combat vehicles; such as the Abrams tank 
series, family of M109 self-propelled howitzers. Field Artillery 
Ammunition Resupply Vehicles. Currently, and in the foreseeable 
future, Allison's products primarily support system upgrades and 
sustain fielded sy/items. New production i s not anticipated. The 
Department agrees t h a t ^ l i s o n Transmission is an important 
component to the defense industrial base but believes that the 
proposed sale to a foreign corporation wi l l not reduce employment 
opportunities or relocate job opportunities outside the United 
States. H.R. 1243 would prohibit any foreign person from 
acquiring, directly or indirectly, ownership or control of 
Allison Transmission, a division of General Motors Corporation. 
The b i l l would require the Attorney General to seek, appropriate 
relief/ including injunctive or divestment relief, in the 
di s t r i c t courts of the United States in order to carry out this 
section. 

This legislation would have no effect nor is i t expected 
that i t w i l l result in any additional cost to the Department. 

The Office of Management and Budget advises that, from the 
standpoint of the Administration's program, there i s no objection 
to the presentation of this report for the consideration of the 
Committee. 

*• Sincerely, 

' Jamie S. Corelick 

** TOTAL Pfi6E.003 ** 
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DECL: OADR 

S/S 9315193 

United States Department of State 

Washington, D.C. 20520 

June 30, 1993 

MEMORANDUM FOR MR. ANTHONY LAKE 
THE WHITE HOUSE 

SUBJECT; State Comments on the D r a f t NSC Paper on COCOM L i s t 
L i b e r a l i z a t i o n 

The attached paper summarizes State's comments on the d r a f t 
NSC paper of June 29 concerning options f o r i n i t i a l COCOM 
l i b e r a l i z a t i o n proposals. 

Marc Grossman 
Executive Secretary 

Attachments: 

As s t a t e d . 

DECUSSIFIED 
La 13526 

Department of ̂  (kidelino, SotaBlxr U.3M 
ByX2iNARA,Diteiii2iT^^ 
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