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Davipo L. BOREN .
OKLAHOMA
i -

\@e g
Alnited Dtates Denate
WASHINGTON, D. C. 205810

June 30, 1993

Dear Drw

I thought you may be interested in
reading this floor speech which I gave on
the Senate floor today concerning nuclear
testing and weapons proliferation.

Sincer y

David L. Boren
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FLOOR STATEMENT OF SENATOR DAVID BOREN
ON A "NO FIRST TEST" NUCLEAR PROLIFERATION POLICY
JUNE 30, 1993

On July 1, the current moratorium on nuclear testing
expires. I am greatly encouraged by reports in the morning press
which speculate that the President will act to extend the
moratorium and is also seriously considering a "no first test"
policy. The President would show bold and decisive leadership
not only for this country but for the entire world if he takes
this path. If he does so, he will have my full support. I am
sure that he will also have the support of the vast majority of
Americans and he will deserve the appreciation of future
generations.

After more than a thousand tests we can remain reasonably
certain at least in the near term that our nuclear deterrent is
both safe and reliable. We do not need more tests now to assure
safety and accuracy. Nor do we need to be upgrading our
stockpile of nuclear weapons in the current world environment.

In fact, nothing would do more to undermine our national security
in the long run than to resume testing now because it would
encourage others to do the same and it would make it impossible
for us to lead the effort to stop the proliferation of dangerous
weapons around the world. It is that proliferation and not the
possible inaccuracy of our weapons that is the greatest threat to
our national security.

The recent turmoil in Russia should be a wake-up call to all
of us as Americans. The window of opportunity opened by the end
of Cold War will not stay open forever.

For the first time since the United States has become a
world leader, we are not locked in a military confrontation with
other superpowers or power blocs. Now, as domestic concerns
dominate the agenda and as our foreign policy apparatus reacts on
an ad hoc basis to one crisis after another, we may miss the
greatest chance ever given to any American generation to make the
world a safer place. Let us hope we are not already too late.

Our political leaders in both parties have referred in vague
terms to a "new world order," but nothing has been done to
create one. In particular, the United States must take bold,
decisive action in two areas: collective security and non-
proliferation.

PRINTED ON 100% RECYCLED PAPER



In the aftermath of World War II, President Harry Truman
recognized that collective security was not only possible but
desirable. Unfortunately, the advent of the Cold War and the
Soviet Union’s veto power in the Security Council prevented the
U.N. from ever developing an effective force to maintain
international peace and to help prevent regional conflicts.

But today, the establishment of a standing U.N. military force
with contributions from nations around the world is a real
possibility.

A well trained, well-led, multinational army makes good
sense for America. It would spare the United States the empty
choice between standing on the sidelines during international
emergencies like that in Bosnia or going in alone to act as world
policeman, a role we can no longer afford to play. At the same
time, with our own veto on the Security Council, we would not
surrender the. ultimate power over the commitment of our national
forces.

The creation of such a force can only happen, however, if
the United States takes an active leadership role at the U.N. I
am very encouraged by recent statements by the administration,
especially by those of our Ambassador to the United Nations,
Madeleine Albright, that we are considering new initiatives in
this area. It will also require us to push for internal reforms
in exchange for our resumption of full and timely financial
support of the world organization. By the same token, American
leadership is the key to establishing an effective regime to stop
the proliferation of dangerous weapons of mass destruction around
the world.

The director of the C.I.A. Jim Woolsey has identified
weapons proliferation as the most serious long-term threat to our
national security. This was the same conclusion I reached after
serving six years as Chairman of the Senate Select Committee on
Intelligence. It is easy to see why -- 23 nations are said to
have or to be developing missile delivery capability. Five to
eight more are said to be developing nuclear weapons, fifteen are
thought to have chemical weapons and eight have biological
warfare programs.

In many ways, the threat of future weapons proliferation is
even more alarming than the nuclear standoff between the
superpowers ever was. During the Cold War, there was at least
the presumption that the U.S. and the U.S.S.R. would act
rationally and that this "delicate balance of terror," as some
called it, would prevent nuclear war.

There is no reason to believe that we can count on the same
level of rational calculation from those who are now obtaining
dangerous weapons and delivery systems.



In 1952 the Truman Administration endorsed a proposal for a
United Nations Disarmament Commission to develop plans for
dismantling nuclear weapons and guarding or peacefully converting
fissionable material. It is time for President Clinton to seize
the initiative and to revive Truman’s bold plan.

An effective nonproliferation regime would include
comprehensive verification and inspection procedures. It would
be backed up by a good intelligence capability, which we can help
provide to the U.N. It would also require the use of all
possible tools of enforcement, including economic sanctions and,
in the rare case, even military action.

But first the United States must confront its own policies
in a way that might have been unthinkable even five years ago.
We must decide how many nuclear and other weapons we truly need.
How much long-range missile capacity is necessary? How much
outside inspection of our own capabilities we will allow? Only
when we have honestly faced these questions will we be able to
make credible non-proliferation proposals to others. That is why
a decision now to continue the moratorium on underground nuclear
testing is so important and why we should help cause others to
follow suit by announcing a "no first test" policy. We must not
be the first to open the floodgates.

A recent series of meetings which I had with leaders in
Pakistan, India, and China brought that point home to me. The
conversations proceeded something like this: Pakistan expresses
its willingness to do without some weapons -- but only if India
will. 1India will agree if China agrees. China will consider
some disarmament if the U.S. and Russia will do so as well.

But there is a simple lesson here. As the world'’s sole
remaining superpower, if we do not set the example, we will have
neither the practical nor the moral leverage to persuade other
countries to behave responsibly.

American foreign policy at this critical juncture can not be
limited to an ad hoc series of reactions, even intelligent onmnes,
to world crises. Our leaders must be architects as well as
capable trouble shooters. If we fail to plan ahead, to take on
the task of building a truly viable "new world order," history
will hold us accountable.

One day, our children and grandchildren will ask us what we
did when we had the chance to make a difference. Let us be able
to answer them in good conscience that we have done our best to
leave them a safer and better world.
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NATIONAL SECURITY COUNCIL
WASHINGTON, D.C. 20506

June 30, 1993

ACTION

MEMORANDUM FOR WILLIAM H. ITOH

THROUGH : {(ROBERT BELL (&%
FROM: KEITH HAHN/S
SUBJECT: Defense-Proposed.Report on H.R. 291

Attached at Tab II is a Defense-proposed response on H.R. 291, a
bill to amend Title 10, United States Code, Missing Service
Personnel Act of 1993. We have reviewed the draft response and
concur. N

,I" P\ A\
Concurrence: Jeremy R@dhek’

[

RECOMMENDATION

That you sign the memo to Ronald Peterson at Tab I.

Attachments
Tab I Memo to Ronald Peterson
Tab II Incoming Correspondence

-
A
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NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20508

MEMORANDUM FOR RONALD K. PETERSON
FROM: WILLIAM H. ITOH
SUBJECT: Defense-Proposed Report on H.R. 291, Missing

Service Personnel Act of 1993

The National Security Council Staff has reviewed and concurs in
the DOD-proposed response.
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503 SPEC'AL
June 24, 1993 :

LEGISLATIVE REFERRAL MEMORANDUM
LRM #I-731

TO: Legislative Liaison Officer -

JUSTICE - Faith Burton - (202)514-2141 - 217
NSC - William H. Itoh - (202)395-3723 - 249
TRANSPORTATION - Tom Herlihy - (202)366-4687 - 236

. T
FROM: RONALD K. PETERSON (for) (,Cw»c&4=ﬁk-]_g- cder
Assistant Director for Legi&lative Reference

OMB CONTACT: MIKE GOAD (395-7301)
Secretary’s line (for simple responses): 395-6194

SUBJECT: Defense Proposed Report RE: HR 291, Missing
Service Personnel Act of 1993

DEADLINE: MONDAY, July 12, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go'" provisions of
Title XIII of the Omnibus Budget Reconciliation Act of 1990.

CC:
T. Stanners
K. MacIntyre



LRM #I-731
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

If your response to this request for views is simple (e.g.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the response is simple and you prefer to
call, please call the branch-wide line shown below (NOT the
analyst’s line) to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected to voice mail if the analyst does not
answer); (2) sending us a memo or letter; or (3) if you are an
OASIS user in the Executive Office of the President, sending an
E-mail message. Please include the LRM number shown above, and
the subject shown below.

TO: MIKE GOAD
Office of Management and Budget
Fax Number: (202) 395-5691
Analyst/Attorney’s Direct Number: (202) 395-7301
Branch-Wide Line (to reach secretary): (202) 395-6194

FROM: (Date)
(Name)
(Agency)
(Telephone)

SUBJECT: Defense Proposed Report RE: HR 291, Missing

Service Personnel Act of 1993

The following is the response of our agency to your request for
views on the above-captioned subject:

Concur
No objection
No comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this
response sheet



The Honorable Ronald V. Dellums
Chairman, Committee on Armed Services
United States House of Representatives
Washington, D.C. 20515-0001

Dear Mr. Chairman:

This is in response to your request for Department of Defense
views on H.R. 291, 103rd Congress, a bill "To amend title 10,
United States Code, to establish procedures for determining
whether members of the Armed Forces in a missing status or certain
civilian officers and employees are deceased, to require certain
information to be kept in the personnel files of such persons, and
for other purposes.”

H.R. 291 attempts to ensure that missing members of the Armed
Forces or civilian officers or employees accompanying an armed
force in the field are fully accounted for by the Federal
Government and not declared dead solely because of the passage of
time. The bill would enact into law some current military
requlations regarding the status of missing persons and establish
an extensive hierarchy of inquiries and review board procedures
regarding missing persons, to include review in the Federal
Circuit Courts. The bill would also require the Secretary
concerned to convene a board of inquiry in any case involving a
presumptive finding of death made before the enactment of this
bill upon the written request of any member of the immediate
family of the person concerned.

The Department of Defense strongly objects to this
legislation. H.R. 291 appears to be grounded on the erroneous
impression that missing personnel can virtually always be fully
and accurately accounted for. Such is not the case, especially in
incidents involving combat operations and losses at sea. Several
of the proposed requirements are impractical and others are
unnecessarily redundant in that they provide rights which have
been accorded by Service regulations since 1974 (McDopald v.
McLucas, 371 F. Supp. 831 (S.D.N.Y. 1974)). Moreover, in some
instances the bill actually provides less due process than that
already provided by regulation.

The procedures required under Section 3 of this bill fail to
fully appreciate the value of the temporary casualty status "Duty
Status-Whereabouts Unknown" (DUSTWUN) that each Service has
implemented for use during both hostile and non-hostile operations
and that worked exceedingly well during Operation DESERT STORM.
The commander places a member of the organization who appears to
be absent for reasons other than their own free will (i.e. not
absent without leave) in the DUSTWUN status for up to 10 days
while conducting an investigation to determine the member's true
status of missing in action, captured or deceased. The bill's
requirement that the general court-martial convening authority
appoint a Board of Initial Inquiry within 45 days in an overseas



theater, at sea, or in a combat zone where the family has no
access and where the commander often will be unable to investigate
the geographic area of loss because it is not in U.S.-controlled
territory is of questionable value. The time and place to review
the adequacy of the search and rescue effort, to analyze the
intelligence collected, and to conduct forensic examinations of
remains recovered clearly is not during the conduct of combat
operations, and not on the battlefield. The restriction on
identification of recovered remains to "licensed practitioners of
forensic medicine™ is not realistic. The expertise of many
disciplines other than medicine is appropriate and necessary. We
strenuously object to imposing such a requirement on commanders
especially during combat operations when losses may be great and
occur rapidly. In mass casualty situations it could simply become
impossible to meet the administrative burdens imposed by this
bill. :

Requiring a Board of Inquiry approximately 45 days into the
missing status which could find the missing member to be deceased
without the recovery of remains or other conclusive evidence of
death, actually affords the missing person less protection than
currently provided by the Missing Persons Act, title 37, USC. For
example under title 37, once reported missing, the missing member
would remain in this status for at least 1 year unless conclusive
evidence of death is received by the Service. One year is a
reasonable amount of time to elapse before the Service can
"presume" a service member and certain civilian employees to be
deceased. If a member's actual casualty status cannot be
determined within the initial 10-day period, it is unlikely that
this will occur within 45 days, unless conclusive evidence of
death is received. For example during the Southeast Asia
conflict, many aircrew members were carried in a missing in action
status for more than 2 years before it could even be confirmed
that they were captured (POW). Conducting the initial board
within 45 days would often negate the effective participation of
family members who, in our experience in such matters, often take
a personal and active role in status reviews.

In addition to the Board of Initial Inquiry within 45 days,
the bill would require a Board of Further Inquiry at 12 months, a
reconvened Board of Further Inquiry 3 years later, and,
apparently, at 3-year intervals thereafter until such time as
there is either sufficient evidence to support a determination of
death or 50 years have passed. The bill specifically precludes a
death determination made solely on the passage of a period of time
less than 50 years.

This bill presents the clear probability that a great many
cases could be kept open for 50 years with review boards every 3
years even when there is no new evidence to consider. This is a
patently unrealistic requirement which would impose an economic
drain (active duty pay and benefits would continue to accrue to
the missing person's account) and be an impossible administrative
burden.



Under the Missing Persons Act and current Service
regulations, the Secretary of the military department concerned is
required to conduct a status review at the end of 12 months in a
missing status. If, as a result of that status review, the member
is continued in a missing status, later reviews are made "when
warranted by information received or other circumstances" (37 USC
555(a)). This procedure has proven to be eminently reasonable,
provides for participation by family members, is fully compliant
with federal court decisions, and permits both the government and
family members the opportunity to bring matters to an effective
closure. In our experience most families want closure within a
reasonable time and expect a fair settlement of financial matters.
This bill raises the specter that some parties might choose to
deliberately oppose case resolution solely for pecuniary reasons.

In addition to the objections already stated, the process
would be vastly complicated by the proposed availability of direct
review by the federal Courts of Appeal. Individuals already have
access to United States District Courts. Therefore, reviews by
the Courts of Appeal seem unreasonable unless the plaintiff has
proved the U.S. Government acted prematurely or capriciously in
the decision, or the next of kin were not afforded rights in
accordance with McDonald v. McLucas. In the case of Hopper v.
Carter, 572 F.2d 87 (2d Cir. 1978), the United States Court of
Appeals for the Second Circuit concluded:

"There is nothing that the government of a grateful people
can ever do to fully compensate or comfort the next of kin of
those who have given 'the last full measure of devotion,' and for
whom there is no hope of return. But it is beyond dispute that
the government now provides every opportunity for the discovery
and consideration of any evidence militating against a
"determination of death. The conclusion is inescapable that the
measures taken by the government suffice to defeat any claim that
the constitutional rights of the plaintiff are being or may be
violated."”

Current Service regulations require that whenever a missing
in action (MIA) status determination is made, it cannot be changed
to killed in action (KIA) without advising next of kin (those in
receipt of governmental financial benefits which could be
terminated by the member's status being changed to deceased) of
certain rights. This includes the date a status review is to be
held and of their opportunity to attend the review hearings with
private counsel if they choose. Status review boards are not
adversary meetings nor are they similar to court-martial
proceedings. Hence, the need for counsel or an attorney ad litem
to represent the missing member at status review boards is not
recognized, and further, could conflict with next of kin desires
to secure their own counsel. The next of kin are also provided
reasonable access to information on which the review is based and
given an opportunity to present information they consider
relevant. Military regulations do not provide or imply that



missing persons should be declared dead based solely on the
passage of time. The facts and circumstances surrounding the
member's loss and any subsequent information received are the
basis for continuation in a missing status or for changing the
member's status to deceased.

Our regulations follow the procedural and substantive
requirements set forth in McDonald v. McLucas. H.R. 291 would
dilute the current rights afforded the primary next of kin in what
appears to be an attempt to provide additional rights to other
relatives. These rights are provided to next of kin who are
receiving financial benefits, most often spouse, children or
dependent parents. The proposed bill extends rights to all
members of the immediate family defined as spouse, child, parent
and siblings. It is important that a clear order of priority be
established and maintained among next of kin to avoid competing
claims. Spouses, parents, children, and siblings do not always
agree. It would be neither wise nor equitable to grant to
brothers or sisters rights equal to those of a spouse or child.

In addition to the basic rights set out above, Service
regulations include procedures tailored to the combat
circumstances of the different military departments. In the Air
Force, for example, the members of the status review boards for
personnel missing from the Southeast Asia conflict were required
to be colonels and rated (flying) officers who served a combat
tour in Southeast Asia. The bill inappropriately mandates
specific board membership requirements, which in some cases would
be very difficult to meet within the time limits imposed. In the
case of missing civilians, the best that could be done would be a
board member familiar with the occupational specialty of the
missing person. In small, critical occupational specialty groups,
the effect of board participation would be to compound the initial
loss. This would be unacceptable during combat actions. The
Services should retain discretion to tailor board membership.

H.R. 291 is intended to have retroactive effect. It requires
that, upon request of any member of the immediate family, a Board
of Further Inquiry be convened to review any case concluded before
enactment of this legislation. Because the only limitation on
this provision is the requirement for submission of a request by a
member of the immediate family, the bill provides a statutory
right to board procedures for potentially thousands of cases,
dating back at least to World War II. Such an undertaking could
be enormously expensive, totally disruptive to current accounting
efforts, and, considering the passage of time, provide no
reasonable prospect that the evidentiary and procedural standards
of this bill could be met. This review would be available
notwithstanding the absence of any evidence that the original
determination was incorrect. This provision is not needed. 1In
any case where there is evidence that the original status
determination was erroneous or unjust, the Boards for Correction
of Military/Naval Records already exist and have jurisdiction to



act (10 USC 1552). Should this provision for retroactive review
be enacted, it would be imperative to amend it to ensure that the
missing person does not accrue pay and allowances during the
review process.

Finally, the drafting of many provisions in the bill leaves
uncertainty as to their purpose or scope. For example, section 2
refers to accounting for individuals "serving with or accompanying
an Armed Force in the field under orders.” The term "in the
field" could be applied to a National Guard unit training in the
United States as well as to a regular unit on active duty
participating in an armed conflict abroad. Further, the term
"accounted for" should not be used interchangeably with the legal
status of "missing in action"™ or "prisoner of war." 3Status
confers legal and financial benefits; "accounting” generally
refers to the U.S. Government's commitment to achieving the
fullest possible accounting of persons believed to have been
killed, to include recovery of remains whenever possible and
obtaining for the family members all information available
concerning an individual's loss.

As other examples of unartful drafting, we note that there
are no conforming amendments to title 5, subchapter VII, Payments
to Missing Employees, and that section 3 makes the personnel file
of a missing person available to any member of that person's
immediate family. This is in clear conflict with the Privacy Act
of 1974, 5 U.S.C. 552a(b) (1982). It is not clear whether
preemption of the Privacy Act was intended in this instance, but
that would be the effect. We would strongly oppose that result.

The military Services do compile a complete casualty file on
all missing persons. For the Southeast Asia missing and
unaccounted for, the casualty file contains all available
information on their disappearance and is made available to
primary next of kin. Where material cannot be fully declassified,
a sanitized copy of the material is furnished. By special
arrangement, the primary next of kin may be permitted to view, but
not copy or possess, classified materials as well.

A further matter of critical concern, both from the
perspective of operational security during continuing hostilities
and the privacy interests of missing members and their families,
is the mandate for open hearings. One of the most difficult
aspects of casualty handling is guarding the privacy of the
missing person and their family to avoid exploitation by the
enemy, insensitive media, and unscrupulous entrepreneurs. Open
board hearings, particularly during conflict, are inadvisable at
best and extremely hazardous at worst. It is essential that
personal and operational information not fall into enemy hands as
it can be used against the missing person if captured. This
occurred recently in the Persian Gulf War when spouses began
talking to the media about their husbands only to learn later that
they were POWs. There are also situations not involving



continuing conflict when divulging information could be
detrimental to the family whose privacy is lost or disregarded.
Public hearings, as a matter of course, are not in the best
interest of either the missing member or the family.

The Department of Defense is not opposed to conducting a
review of our regulations and giving full consideration to
amending inadequate or what some think to be unfair procedures.
However, in our judgment, the proposed legislation is unrealistic
and unworkable. Its passage would create far more difficulties
than it would resolve. It would be a serious detriment to
handling the cases of missing persons in a manner carefully
designed to serve the public interest while fully and fairly
protecting the interests of the individual involved and the next
of kin.

The Office of Management and Budget advises that, from the
standpoint of the Administration's program, there is no objection
to the presentation of this report for the consideration of the
Committee.

Sincerely,
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OFFICE OF THE SECRETARY OF DEFENSE

WASHINGTON. DC 20301-1000

30 JUN 1993

MEMORANDUM FOR EXECUTIVE SECRETARY, NATIONAL SECURITY COUNCIL

SUBJECT: Dual Absence of the Secretary and Deputy Secretary
of Defense

The Secretary of Defense will be in Wisconsin 3-9 July 1993.
The Deputy Secretary of Defense will depart Washington, D.C. on
Wednesday, 7 July at 1000 for Homestead AFB, Florida and will
return to Washington at 1915 on the same day.

Accordingly, during the following period of time, the
official indicated will be the Acting Secretary of Defense:

Date/Times Acting Secretary of Defense

1000-1915, Wednesday, 7 July Honorable John Duetch
Under Secretary of Defense
(Acquisition)

r/

(
K;T;%Z;Le B. Shepfield

Executive Secfetary

cc: SecDef
DepSecDef
SecArmy
SecNavy
SecAF
USD(A)
DoD GC
Dir, WHMO
CJCS -« .
NMCC
OSD Cables
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NATIONAL SECURITY COUNCIL
WASHINGTON, D.C. 20508

June 30, 1993

INFORMATION

MEMORANDUM FOR WILLIAM H. ITOH

FROM: ROBERT BELL W

SUBJECT: Request for Comments on the President’s
Acceptance of the Ellis Island Congressional
Medal of Honor

As I mentioned on the phone, I reviewed this issue (Tab A) and
communicated by phone to Bill Burton in Mack McLarty’s office my
view that it would be a mistake for the President to accept this
so-called "Medal of Honor." Bill Burton said that this was the
unanimous view throughout the White House and that the President
would not be accepting the award. That message will be
communicated to the sponsors of the medal, and no further action
is required.

Attachment
Tab A Incoming Correspondence
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From the Office of the Chief of Staff (("[O 'L1 _
Phone: 202/456-6797 Fax: 202/456-1121

Date: June 21, 1993
Response needed by:
COS Office Contact: Bill Burton

I I Action | FYI Action FYI

Rahm Emanuel I Howard Paster

Mark Gearan XXX John Podesta XXX

David Gergen XXX Jack Quinn

Jack Gibbons Carol Rasco

Marcia Hale XXX Bob Rubin

Alexis Herman XXX Eli Segal

Nancy Hemreich XXX George Stephanopoulos

Tony Lake XXX Christine Varney

Bruce Lindsey l David Watkins

Katie McGinty Maggie Williams

Regina Montoya

Roy Neel XXX

Bernie Nussbaum

Leon Panetta

Remarks:

Mack received the attached material from Hershel Gober at Veterans
Affairs recommending strongly - 3ainst the President’s acceptance of

the so-called "Ellis Island Congressional Medal of Honor." Mack
would appreciate any thoughts/information anyone has on this issue --
and certainly should be advised before any steps are taken contrary to
Hershel’s advice.

Response:
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This Sunday oo Eilis island, Biil

Furamy, amsésen of an immi.
, LrINL Bankmist ex-iimo tycoon

and pempetual f5end of the power.
fel aad prominent, will prove
cnge 2 thal Amencal is the
land of ozporuaity, sepeciaily of
unaginative commercial ¢operiy-
nity Far e Teurd time, he wilf
hand oui 150 or +o Cllis lsland
Coangressioral Medals o Horor 1o
recoents manging from Choysles
Cirziinan Rebem 23107 t0 New
: irst Deouty Myyor Nor.
mea Steissl, and peopic will pay
. up i0 SISMAT 3 tavie 10 join a

ceremanial dianer Resied by Fue

232y that is suopased 10 o¢ 3 cele-

dzation of 1ne 2:hnic diversity of

American rrdtacss.

Ut 3 few €avs 1z0. President

Chzaga Rimsell was cxpacied to
“come, which would have made
U him the third vittinp presideat
. {and sizth overail, 32in? back to
Nuon)o receise the bronse med-
al dizplanieg the Siawe of Libanty
and the Eibis fsland Museym,
Wil few. if any, of the J4Q recip-
ienis in 1986, 199 and 1992, of
1hass who azreed 0 3ccept the
madal iy vear, uadzarstand s
1hat the 2wird. jive the man who
:avented them, i« 3 sham,

Winle Fugaze, ine tireless 68-
year-gld :.clf-rvorm\u has 3lter-
naled over the 12373 0 his Hwn
descrigtion of 1ve awards, some-
times calling the= “coneressional
MedAisT 3ad wmetinics just plain
medals, Ne hay censstently
Ciayimed that :kes hase heen
“ranctioned by Coazrees” Ia fact,
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The Deputy Secretary of

Veterans Affairs

Washington DC 20420

cvery limg @ tesldtion duthens.
ing the aards has Seea inlo-
duced ia Congres, it Ras died in
commilize. Sieve Margione, 1
raokszman for ugaly, told ke
vorce \hat (e =zson Fugazy s
made claims of co-\;rc-non:l
WBRCHCA i3 Berasss iRt wians
astnat “Nave always besa mmad
into the $9ngresiional recerd.”™ a
perfunciory and commonplace
rocwss if tmue (in fact, \Re Voire
could enly 52¢ a full lislh; of
wizaers in 153

gihian Whlliarms a V.:'-:m vele
¢ran {mm Norh Caralina who
heads the satisral assasiation of

s s2a) winers of the Cengressieral

Medal of Honor. blas.~: Fugary's
imitation medal in 2 s Voice iniere
view, saving i 1mul ing 10 the
legitimac ¢ ety who “nisked
their livis™ in cembat. Teld thava
Fugazy-publishe§ magatine cailed
The Sorur: has rovtinely refered
a the Fugary 1»:\1 a8 3 oo

sressional medal.” Williams
vowcd thas Ris sacicty, which he
says ine.udes ihe 204 living resivie
ens of ke medal astually award.
¢d by (te presideat, will "take the
192r09tiste sicps 16 ¢nd 1his Cis-
respess.” Last week, Willams
wrole Clinton blastieg Fugary's
"purpoited racdals” as 3 “éise
racs.” charging that they were
being givea ¢y 1o 2nhance the
sucezss of 3 dinner,”

Sinitarlv. though the Fugary
organization 11al sponsors Lhe
ceremony and ¢inner, ke Nation-
al Ethnic Cozlition ¢f Qrganiza.
tions (M cCOL hay been repeated.
Iy instiveted in wnting by the
Statue of Liderty/Eiliy lsiand
Faundaiion thot ol it a0t 19 use

Fouratisn, (Neicgo remains and |
the gossy brozhure for she curment
¢vent suil boidly prociaims that
the awards are graatsd “wilh the
sanct:0n of " the Foundaiion. At
for back 33 October 1990, Foun-
daton presideat Sieve 3rigant
wrgte Fugazy an enambiguous
waming: “We do object when
you...make it 3ppcar that the
Foundation san<iions of smasore
¢ Medait—we do not.”
thovgh the Foundation seat
copies of NECO newspapar :ds to !
ke group with the sanction ¢laim
coneed out in July 1991, a Daily
Newz 3¢ Lst month still contained
the same sensored Ianguase.

If \kers who have supportied the
event over the vears, duviag hun-
éreds of thousands of dollars of
dinnzr uickets, thought e pro-
ceeds were going to the resiora.
tion of the island. they were 3¢l
misaken. Pat Zitko, thz spokese
sersen for the Foundation (which
raises funds for snd ovemess the
restoration, of the island), ay¢
that aot one cent of the funds
r3is8d 3t \he awards evenls “has !
ever gone™ 10 ENis, adding. that
the Foundatidn “has nothing ‘¢
do with the event™ and “nc idea
what happeas to the moacy.”

In fact. NECO~=which is norh-
ing more than a loose amalgam of
dozens of other organizations and
opcrates out of Fuzazy's Maditea -
Avenue office—~uscd most of the
$288.000 it grossed on the De.
cember 1990 dinncer, 35 well a3 the
nearly $50.000 in sddivmral con-
tribytions raised in 1991, 10 cover |
ite awn administrative cos!s. |
While NECO has yet to flc 2|
sratement \m‘: siate ut'ﬂcm for ’

inderd,
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Bull F ungyié Medal of Honor"nlis Just One of His Shams

with ‘he 13S0 dinage, as well a3
cxpenses o SI4.00) 3 year far
publiz rziations consultant,
$28.0609 fer 2 orolessinnal fyad.
miter, 1 1200 vear subiet of
Fugsivepace (which Fugazy
claims 1% 3 Bargain). $14.0C0 in
conference sasie, and $20.000 for
“outside heip.”

NZCO has never explicnly
claimed that ihe procmeds fram
the event 22 :o the island’s resto-
rusn. Iastesc, ene dnfully word.
24 oromoticazl stalement Ay
caly that tic
susehases “Senedt NECO, which
is oravd lo ‘:vc raised oHr $i
millica fer 2z Suatue of Lider.
W/EMs Island Foundaiion™ The
teference. ¢za cited in NECO
Hiesature, is 10 A campaign that
was comaleteiv senarate from the
medais ceremony—aimely when

:~d journal ad i
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Vel Elhs miud medal s
‘i’h:-d.‘y Ahe: onty Fugary non:
Lol o.ﬂ': heR aising big =
“'tpq.. of.cvea' the only one =
» mocmed vub the: ncc.m.__

r‘umuuon: slio ‘i
o iwrithsthe;medals. -
While ! bolﬁ.‘mum Thave £
,‘becﬂnvolved ih oaefom ol i

o ..\lthmhd'is're'anr-d s

@ehifify S Toughi NECO, iy
.,_tumnlnm]t.gfg;unmdm'
“diselosure Blings e Cadli
71168 has.been Sounegligent its
-wunuon wi3-tascaled i

1219903 by: Secrewnykb i
FomSten
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.-tmef-cmr' Roberi ! |
"Abm::: j62e 1928 " Wouzh
.. Yoice’. inquiries - eparked

pnl 30 Ietier-from Abramy’s -
el TWhich were - followed 1 |

Cuyepanial Mhp tie day bee -
fo'c B, stery, eloscd. T*c--
astaminute Rlings: owever,./
.only tovered uy 10.1989.°A
o Coalition? cf"clal. Richard *

al-farned
ya.-".aboux the -’;?:‘nq
‘. nhngs. '-moc;xgh “eters:

"Cm r\uh orConmoa ﬂhnp ?
p-ed.ued 'Voice. | nqume;.-
3

Y ';

'- !bu"lnf ﬂmrx . 3olRifsvoa, -
of funds is (- violation Bl-be. -

L Exmuve Lawznd sibjecs Lo,

higeR. Thosting-ild aav”
ne? q;ng :_x the-Wa

i )
ommaua-( nwcan 10 have
mnde the. submissions. it re<-
qur«.‘au failure 10 A6 wih
- the two.* approwme su'
‘. l'tnnes mesm that there.:

: pubhc record of the omm..:-
[ don's: -Saaoces 3ad expendis
=Vtwres - (which- amount-to ap- !
> ptoximitely $270.000 1
Though " required Br
LA Make their annual fe
n:nml fetums available: rcr
y.ulu:ca 10" inFpety: B R
azy'{ ofcs dectined {0 wliow .
“sthe Volcﬁo exsmine the Co-
: slition (or thoze'of 0y oth- ~
e Fupsay entity), A Jawye:
ror e, organizstions. Vin.
*, ceai Defotia, Inctead wrote s
i \hreatening lester 1o the Yorce
that simply. sxsenied that the -
‘organikation is ~duly:dutho- °
Lr'.u'd ta’cenduet business ja |
\--un Su\e “of New York™ ang -
nr..m tocd sundm(," e
I 4T Depie e s’ bar-ca "

g
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- lims business asseciate of George

.. Fupazy in recent years has subsie
i dized his lavish hfsstyle through
: the aapense accovnts of Fupary
. business entitics, including seversl
. owned by his children,

“it, li:¢ many othet Cititen ‘groups;
“sold b= right, at $100 s pop. for
any family to buy spacc and have
its numc inscribed on the islind’s
immigrant Wall of Honor. While
the Foundation has niised.almost
§42 million sclling thesc wall
placements. mostly to Ellis visi-
tors, NECO r3iscd §757,000 over
a sia-year period cnding in 1992,
Wall sales is all, Zitko says, that
NECO has coninibuled to the is-
land. Though :he organization has
acted as just a soiicitor and pass.
through for wall doners, an sppre-
cistive Zitko is quick to note (hat
it has sold morc placements than
10y ¢ther grovp.

Fugazy cresied the swards in
1986, ‘while serving as the chair of
the New York State Sutue of Lid-
eriy Centennial Commussion, a
post he wag appointed 10 by his
longtime frisnd Mano Cuomo.
The onginal awards, which did in-
volve the Foundation more direct.
iy, were announced in resporse 1o
an outery {rom Fuzazy and others
over the lack of aihnie diversity
among the 12.2zipicnis of Lider-_
1y Mecals ewarded Sy President
Reagan during the July 4 festivie
ties. Senator Al D'Amato angd
congressman Maro Bisgsi, both
of whom have long besn closely
asxocitied with Fugary, sponsored
resolutions encorsing the medals
that year, but Senate records indi.
¢3te that the coscurrent resolution
died ia 1he Judicary Commitiee.

D'Amato, whose 1936 cam.
paigh periodically paid Fugazy
Express for limo service, had pre-
viously been sccused by Unied
Nations ofisiais of sersonally in-
tervening in the award of a lucrs.
tive UN travel coniract to iry 10
steer it 10 Fugazy. Whiis D'A-
mato, Cuome, and the govemor's
wifs glimaiely ot medals them-

Fisi (W o T S N o
roa et v m—r——— e ——
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sclver, Biaggi, who then was just.
moaths away from his first of iwo
widely anticipsted and pubdlicixed
federl indictments, did noi. Fu-
£azy rem3ined 89 ¢!ose 10 the two-
tigne tonvisted feloa that he led 2
rally in Biaggi's suppont in 1988
hosted 2 welcome-bome pany fof
him whea he got out of jaii in
1991, snd included the ex-son-
gressinan on “he dais of the annu.
al dinner dazce of anoiher of his
“chantable™ orpanizations, the
Cotlition of Jlnlo-Amencan Asco
ciations, !n 1992, 2iazg was just
one ef «verat felons listed at (hat
eveat—inclucling Andy Capasso
and former ciiy transporiation
comniisioner Tony Amenuso,
Fupazy's fisd link to ke Foun-
dasicn was Lec lacocca, its

1

fovndes and current chair emed.

“tion, Willlam May, {o play an 2.
-tive.7ole in the 1936 awards

“tion, despite ity paper trail of ob-
LJections, is “deeply involved™ ia

. =ys that having “no. prdlam”,

Sonrizend _h.md)l-s mi-hh(:
O AMIRY Ty e
BATLNE B O

tus, who bas beon a close friead ¢f
Fugazy's for more than 30 years
Their relationship was apparenty
% key to Fugary's sbility t0 gt

'3 successor 3t the Founda.

eventl, Fusaly insisy, through a
sockesnan, that May is «ill a
meraber of NECO's sxecutive
commiltes, 20d that the Founds.

tbe awards activitics (th¢ Founda.
toa did contridute $7¢.000 10
NECO in 1990-91). But Zitko

witd the awands is a far oy from
«anctioning them, Though la.
costa, May, BrigantlL ind two
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other -‘I.-‘oﬁndnion"_':ﬁ&a.l; have

receivad medals, and though Ma§
has been present at medal active-.
tes in the "%y the Foundation
ineisted 1a letters 10 Fugazy that
these sigas of “personal involves

.menat” 4o got “impiy the Founds.

1i08's spoasorship or wnction”

“: Though the Foundstion did

grant sceess 1o istand facilities for
the Azt two eward ceremonicy, it
has not dooe 3o since 1990 for
techn:cai reasons. Insicad. the Na-
tiooal Park Serviee director on the
islaad) Anne Belkov, gave Fupary
3 permitin 1992 and 1993, While
Qe (993 .permit for an eveaing

,event is pow standard NPS prace

tice (NECO will pay S400Q for :he
use, ks any other ¢roup), Selkov

4

ackocwicdges that NECO was the

LS L [P

Y. squd Mowrd Yo W jha b
Jand 167 § daptime function whon.
it hosted the medals there in Apnl
1992 ‘Asked why she approved’
the unique NECO.vus, Belkov
said: "1 wag ordered 10 by :then
intcrior secretary Manuel Lu-
jan"—unotber medal winner, ,
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In, wdditlon to Fugazy's mis |
leading claims about the medyis, :
the awards have also been plagued |
by, surow couimetdainm. Fue
gazy did not resyrreet the medals
vaid bit by what appeared 10 b¢ !

= |, insurmountable pesyonal and ﬁ-fl

nancial prodierns in 1989 and
1990 (prior to that, the problems !
in his checkered carcer hud mares
ly seemed enormous). Since then,
and (o 2 degree even a8 far back a3
1986, be has not hesitsted 16 2a-,
ploit the medals for his owm pur-

" poses, including awarding them 1o

t Jeast 28 honorses with apparent
businexs lies 16 the varicus Fu-
gary firms (Fugazy's definse (o |
this charge is simply that ke is *
A0t Ja.commitiee .of .one”. and
\hat NECO names the tecipicnts).
NECO's penchant for sclecting.
from supposedly huadreds. of
nominees, dusincss leaders con.
necied to: Fugazy irteresis has
cheapenced the madals, though it
has pasmsed yanoticed in the prez
© The awards wers revived six
months after & jury in 3 federsl
Gvil racketeening laweuit found
-Fugaxy guilty of four sepante 3cue

+of fraud—wire, muail, Sank~upicy,
" a0d secunities, The jury awarded 2

$46 million judgment agsiazt Fu. i
gary (1o billionaice John Kvge, |
who contended in the {awruit that !
his longlicoe friend had deceived |
him into buying Fugiry Express !
with false financials and a bens of
misleading claimg By July 1990,
the Kluge verdict had scat Fu-

.. Steiabreaner, Fugazy evea con-

" gazy family companies cover the
- cost of 3 cook. housekeeper, and

; well as pay for Fugazy's member-

gy —whoswe prios bjstory of {2

srenorlediv n';:?d'f;ugﬁﬁk?rﬁ"
jwctched for more than a decade,
.and r2acked A $19 million ully—
jiro perronal baak-upicy. t
| “A suddznly dentituie Fupary re.
;poried in parkrupicy cour that
k¢ actvally owns virvally noth-
ling. inclu¢ing "pone of ke four
yhomes—s Florida condo, 1wo
LCOUrIry e4tates, and an east side
: Manhatua spsnment—that had
fonce appearsd 10 be his. A long
: tended that the Weorld Series ring
the wears i3 rally owned by his
2an Juhn, a Yankes marketing dj-
rector. With evea his meager
$109,000-2.year salary panially
gamizhed by taxing authsAues.

According 10 lezal pap=rs. Fu.

seceiary is one counlry hame,-as

ship in three country clubs: the
New York Athletic Club, 1he Co-
lumbus Qlub, and the Metrosoli-
tan Club. Restaurant tads at 3 half
dozea of Manhatian's best are
also covered by 1he companies, as
ire Mis burgeoning legal fees and
- his contlant transpont in & Fugary
hgr.o. An sttomey for the compa.
nies. David Ka:ufman, sold the
Voice 1hat thee are legitimate
Business expenscs because “Bill

seven days 2wk, 365 days 3

year doing nothing Sut business—
CYErVihing svsmmt tne oy haiiee oY

?’J‘QG-NL Kaulizaa conteded
uring the Folee iniemview. that
-the compar.ics may have nid for
personsl Fugaly items that coyld
not under ity cinumsances be
sced as businezsrelated. including
10y3 Fugazy dought for ki grand.
children: But ihe companies are
taking the position that the cost of
these personal itzma i3 more than
offset by b Wax garmishes on Fu-
$22y's salary. which, simngely,
enough, Kasiman s1ys have beea
unfaidy astessed a33ins; Fugary
»ersonally, 'vhen they should have
been 3 liability of the businesses.
Sute tax wamant 1gaingt Fugary
personally tolal 3 cumrent $¢.1
million, including more than &
miilioa in ‘wmamaty already fled
when the govemnor insulled him
At the head of the centennial com-
mission, waile the IRS has 3
$238.000 claim sgaimat him, -
These Fugary buinesses, rang-
ing from 3 aew lity) company 10
lobbying and consuliag firms,
bave ‘conceded in the current
Kluge Jitigarjon that they depend
Largely on the contacis cultivated
by the senior Fugazy, though they”
are usually 1un by Fugazy's youn-
sest 302, Rey. In a ecent deposic
tion, Roy justifed the exorbitant
expedws the compuaies pay for
his father by arguing that Bill Fu-
gaTy-“means cvery\hing™ 1o the
family busincs “with respect to
its promotions, PR, sales. market-
ing,”™ adding that he “is the person
that people most resdily ideatify
with hrough kis coaucts.™ Con.

: . tendiog that 1he senior Fupasy's
Fugazy spends 24 houns 3 dayY

“high prolt sustains™ the family
businesses’ “very existence,” Roy
insisted, in 1he wordls of Nis law-

ver that hiv Tomaariss were

.¥ACLAS a4 enlities, movt of them
worid-kncwa ctiebrities, business-
men, govemmen: offcials, or seli.
$ious nolsbles ™

That s precisely 1he sort of
foiks who've won Ellis “Island
- gredals. And that roay al=o be why
e one-page promotional résumé
for the senicr Fupdzy-features hig
work with NECO and two, other
:703profit catities, even laking the
space to list 14 winners of what it
elis the "Congressional Medals
of Homor.” . .. -

In any event, Fugazy has man-
355d (o santly mix the honores
with businezs ties 0 his famiiy
Erms inside a larger universe of
widely recognized, and even ac-
claimed, winners like Terry An.
dervon, Chicago Cardinal Joseph
Bernardin, Cesar Chavez, Waiter
Crenkite, Corctta Scoit King,
General Colin Powell, Genernd
Norman Schwarzkopf. FB! direc.
tor William Sexsions, and Elic
Wiesel This has made ihe award
valusble to the businessmen Fu-
gazy courts, including these win-
. NeTs whos compnics have Heen
identified Ar clienty of > Fugary:
firms by Fugary sources in depe-
sitions, legal papers, or disciosure
statements: -
® Guy. Snowden, ehair of
GTECH, the scandal.scarred Jot-
tery maoagement Arm that Roy
Fugazy lobbics for in' Aldany;

O Adrabam Gosman, sresident of
ibe Mediplex Oroup Inc., ihe
bealth are compaay for which 3
Fugazy firm i3 also registered to
lobdy at the city and state level;
@ George Steinbrennes, whose
myraents to ¢ Fugazy family firm
wers apparea'ly structured to at

leatt haln mver 3 vital B Fusesy

Coturtie Prdctions: Manhall S,
Cogan of 2! laternaticoal
Holdings - -~

@ Rodert L. Crxadall and Jerry R.
Jacob of American Airlines,
which repontadly paid Fugary a
fes for secuning 1 Rome oute;

@ Bob Hope of 3ob Hope Produc-
tions, who »as ftatured in Fugaxy
TV commercialy;

@ Or. Harvey Schiller of the U.S.
Ohmpic Com=ittes (who denied
a Fugary tie in 2 Yoice interview),
@ Les lacoce, J. Faul Bergmoser,
Genld Giesnwaid, and Robden
Eaton, current o7 former Chimler
ofScials whose Susinnss deals wAth
Fugasy date Mack 10 lacocea's
aTivak '
® E Lawrencs Zsllante. 3 partner
in the enxincering fiem of
GSGS&B, which projert-managed
the Ellis Istand ~esieration for the
Foundation,

Besides thaze variously claimed
clieats, Rins other medal winners
bave been described by Fugazy
soure=s In legal papers, and other
documents, as having done or at-
tempied businass deals with him:
® Donad Trump, who cosigaed o
major lean for Fugazy and paid
him brokersge commissions oa
ivo ceal exate transactions (the
ill-fated purchases of Trump Pla-
za of the Falm Besches and
Trump Palace in Maohatan);
® Howrd Lorbes, who dought 10
apaniments in Trump's Palm

. Beach disssier, where Fupazy re-

wined an interest;

® Alexander Haig, the former sec-
reiary of suate who reporiedly
formed 2 pantnesship called Four
Star with Fugazy and 1 majer in.
sunnce provider,

@ Maurice Gremaberg of Amen.

@ Jon Hanson, former shareheie-
‘el Fughed - EApress” of New
Jerseys r : -
@ Bill Simon, the Reagat Tre>
fury secrelary who once jeined an
snsuccx=sful’ Fugazy/Stcinbrenner

panaership that ined 10 buy Roo-"

sevell Raceway in Leng Island:
@ Lew Rudin, the landiord at he
coOmpany’s cast 1ids apaniment
where Fugazy frequently suays:

® Toay Burgos, the longtime
Cuoma 2ide whose laryest lobdy-
ing contract was s haifadre in
the $10.000-a-month retsiner a
Fugary Srm won from GTECH;
©® Zachary Fisher, whose famiiy
real estate firm was wid by Roy
Fugazy 10 have offered his fazher
2 job after his business collspse,
s reponedly paid Fugary at
least one commission.

Even John Kluge, who scquired
Fegazry Express in 1985, won a
medal before their 1957 falling
oul. 35 has NECO publicist How.
ard Rubenstcin, who's helped
keep Fugary's name in the news
for years. Of course the ¢ily 1nd
siate officials Fugazy Anms are
p3id 10 influence—~(rom Cuomo
16 Mayor David Dinking to Stci-
sel—have a0 deen named medal
winners. John Brophy, the presi.
dent of one new and controversisl
Fugazy client, Lockheed Informa.
tion Management Systems [nc..
told the 7oice that he retdined the
Fugazy fiem to help win & state

contract afler Bill Fugazy boasted

to him of Xis close ties to Cuomo
and state economic caar Vipcent
Tese, another medal winner,
With the PR and celebrity
needs of his dusiness activities in
miod perhsps. Fugazy has also
swarded medalt to medias ejanie
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pert Murdoch, and then Daily
News cditor Jim Villse. He's even

included prosecutors like Manhat-

an DA Pobert Momgenthay and
thea U.S. Attoriey Andy, Ma.
loney, though ex-prosecttor Rudy
Giuliani, whose mayoral cam-
paiga in 1989 featured Fugazy in
2 prominent fundraising capacity.
declined the award :hijs year.
Despite numerous Suggestive
findings in Fugazy civil cases of
fraud and apparent forgery over
the years, no prosscutor in town

has ever taken a serious look at .
i him. Though Gidiani installed

Fugazy as the macter of ceremo-

nies and one of the cochairs of his™
first” political fuadraiser in the

spring of 1989, he r2fused 1o com-
ment whea asked by 'the Voice if
he'd ever become ywara when. he
was a {ederal prosesutor of possi-
ble criminal altegations involving
his longiime ‘frieac. Ia fact, Fu-
§azy acknowledzed in a Manhat-
tan federal coun procezding as
carly as 1987 1hat he Sad improp-
ey transferred 2 vital [Federa]
Communications Commiision li-

2lossy joumnal, pudlished monthly,

— s e

ST e AR
“Ships at $500°2 year and corporate

Klugeowned ¢

-$1.7 million creditor in- the bank-

cense from the already bankrupy | including Cuomo and™Tese—ap.

| h a;
r}-\v; ;ﬁil\ . . ai E -_E.-;-E
outrageous r:cord‘:% state tax der ¢

press, 10 one of ROy's compantes” ord o1
a fGnding that’ could've. invised clition:” Even the-findings “of 3'
) {ederal jury have ‘deterred few

prosecutorial interest,

Giuliani’s current law fizm. Ap. from his embrace. A 57k $ym ool
derson, Kill, has represented Fu- | of the political “culture’s indifer-
gazy for. years ‘and is listed a5 a | cace 10 values and its vulnermbili-

ty to charm, Fugazy just seerns 10
fuptcy. But ‘the representation march on, a'survivor of his own.
predates  Giuliani's arrival and | eadless and dirty wars. M
Giuliani was never involved. laf .. e e T
fact the firm, which uses Fugazy | P :
limos and other services, is | Munteidl ————
headed by Eugene Anderson, | continven FRom. Pace 11
Morgenthau’s brother-in-law, Fy- Coalition‘.fuadraising, Mario ¢
227y has been active for yars in-t' Cuomo atténded the Zroup’s Au- °
Morgenthau's @mpaign fnance | gust 1990 dinger, where tickets -
commitiee, . - ' went for $250 2 person, and Te-

Morgenthat is even lisied s 2o | ceived its highest honor the Hall
officer of one of .Fugazy's nen- | of Fame award. Other sute ofs.
profiits, wdile a host of other| cials have participated in more re-
promioent officials, including the | ceat Coalition affairs. A state tax
governors of New York and New | warrant for 514,849 in unpaid
jersey and all:four U S, sendiors | withholding taxes was serveq on
from both siates, are ajeo name- | the Cealition this year.
dropped ca the letterkead of these |  There is some question about
etities. While some of these ofF.- whether the Forum Club, which -
cials told the Voice that they had | sponscrs monthly “‘power
not authorized the use of :heir luaches” .aitended by prominent
p2mes, others have frequeatly - busincss._g_zg political leaders, _-
peared at Fugazy's dirnmers ang funciicasis 1 charnitabie or mem. :
evedis as speakers and honocess, Yeship organization. The group's

‘v,

Cealition, is “committed {0 cop-
suecung 2 $1 millian Inter-Group
Relations Cnsis Center™ at John

viqual ‘member-

oked]

i fately, that the

*raeraberships.at $1000, suggesting
that it functions as a private

clut—~which would exempt it

from public reporting require-

Zents. Yet the same statement.

‘says the group was “conceived as
3 means of furthering civie and
philinthropic activities,” ¢laiming
speciically that it “maises funds
for educational and life#nriching
programs” from the “business
comunuaity,” Since the club has
2ot fled as 3 charity—though
Delerio says its affijjates are
“very actively engazed in 2 vari-
ety of charitable activities"—
there is 0o public record of any
- donations or other Snancial sup-.
POft it may bave provided.
Delorio claims, apparently zccu-
Forum is regis.
tered as exempt with 1ax authori-

ties (the club Opcrates under three
aames, a8d one of them, Forum
Metrepolitan, is registered with
the IRS and the state), ,
The only specific charitable ‘ac.

uvity cited in the Forum newslet-

ter is a claim that the club, com-

biaed with NECO and th;

" a———

awards ceremony,

Dewey High School in Brocklyn,
0 b run by an OTganization
called the. Council ‘cr Uniiy, Byt
council oficials' toid the Veice
that none of the Organizaticns has
yet contributed an:Ming {0 .the
project. ‘which has Sarely gotten:
.off thé ground. . S

While the Forum's hilanthrop-
ic activities are unc.car, its com-
mercial usefuiness s apparent..
Whea two top stare heaith offi-
cials appeared at :se February
power lunch as featur=d speakers,
ouc was introduced Sy Mediplex
presideat Abraham Cosman: 3 ¢li-
ent of the Fugazy lobbying firm

. 102t 1s secking state business. City

transponation commissioner Loy
Riccio, another recent speaker,
Wwas scated at lunch near Lock.
eed president John Brophy, a

*Fugazy lobbying client then nego-

tiatieg 2 $200 million contract
with Riccio's agency. In recent

‘months, Fugazy hag begun hand-
.ing out Ellis Island medajs 10 Fo-

fum speakers who won them in
1992 but did not appear at the
—W.R.

e ——
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0, SPEZAKING of Immigrants,

If you were an Elils Island
Medalof Honor Aweardee laat Sun-
day and it was black tie, 85 de-
grecs bul 13 degrees colder on the
Jalend, and 1t meant a boat ride,
leaving ty day, back at night, and
it was reiny, and outdoors, what
would yoz wear?

My husband, Joay, sat in a hat,
raincoat and scari Crsmetics
queen Teve (Mrs. Ernest) Borg.
nins wcre floor-length  slinky
black and sjlver beaded DBob
Mackle, One-time vice presiden-
tial candidate Geraldine Ferruro
worg a ahert red auft with hor hus.
band's uratrella. Gloria Estefan, a
white cont droas. “1 dldnt know
what to put on.” she told me, Pent-
heuse mag publisher Kathy Kee-
ton (Mre. Bob) Guecclone did &
strapless pink daligown, the skirt
of whioh she carrled schlepped up
In her aring, Marathon racer Fred
Lebow wore his racer's cep. News.
womnan Rox Abrams [caturcd a
huge gray siraw garden hat. Ed-
ward Jaines Olmos' tux was as
beautiful as his moustache,

Gearge $teindrenner had his bar-
ber speclslly come out o cut hia
halrs cn Sunday, Someore sald

miszed the
»aat “bul i's OK Beavse he ¢cauld

Stefnbrennes ncarly
huve wriked over.” Judith Lleber
counted 5 ladles carrylng her
bage. Lillerary agent Morl Junk.
low, viewing the exiitit ¢of pitiful
Lrgguge nur Anceslors came over
with In {he old days. zald: “Look,
Ralph Lauren Juggigs” Meibn
Moore said “Amen” alfter slnging
the Star-Spangied Eanner. Arch.
bishep Ted McCarrick threw ina
prayer fer weather, -ut no dice.
The heavensopened.

dJohn Zaccaro, Gera.line Ferra.
“BUl Fu.l

ro's husband, cracke::
gary. the chalrman ¢! thia, js Ratb
len. if 1t had been g Jowish aflalr,
they'd hxve put g lcnt ever the
whole thing.”

Jay Leno, who had =:nepted the

honor. never showed. 31l Clinton
who 3lsg aceonted ae<cd \RaL Ay
» postpoacd. His Scecial Assis-
inn naa Yioore 1oid M \THZY

the Prez wiil come in next montn
oy

Ilaward Stringer, CHBS coree
who's Weish and who nailed David

o Letterman was exaited when they

hung the medal on kis neck, He
woare il home. The prodlem was,
the thing bure the name of [ellme
Awardee, George Kilein, a devel-
nper who's Aus(riﬁﬂ.
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No. 1120 ’ August Term, 1991

(Argued: < April 24, 1993 Decid 2
¢ c -] 17 @-
Dockat No. 91-7049 <

METROMEDIA COMPANY,
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KEARSE, Circuit Judge:

pefendants-third-party-plaintiffs William D. Fugazy
(*william” or »william Pugazy®), Travelco, Inc. ("Travelco”), and
Fugazy International Corporation ("Intsrnational”) appeal from so
mf.h of a £inal judgment, entsred in the Unitad States District
Court ‘for the Southern District of Nev York following a jury trial
of consolidated acticns beforse Rebert .L. Carter, Judge, as awarded
plaintifs Metromedia Company ("Metromedia™) a total of
$46,661,792.67 in damages. The avard included $15,553,930.89 or
Metromedia's claim against william PFugazy, Travelco, anc
International feor brsach of wvarranty, the same amcunt against
William on a claim under § 12(2) of the Securities Act of 193:
(1933 Act"), 15 U.S.C. § 771(2) (1988), and $46,661,792.67 0]
treble damages against William for violation of the Racketse:
Influenced and Corrupt Organizations’ Act ("RICO"), 18 U.S.C
§ 1961 et seg. (1988). on appeal, appellants contend that th
district court improperly deprived them of a jury trial on th
breach-of-warranty claim; William contends that Metromedia's othe
claims should have been dismissed as a mattsr of law and that &b
trial court erred in its instructions to the jury with respect t
the fraud and RICO claims. Yor the reasons belov, ve rejec

appellants' contentions and affira the judgment of the distric

court.
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eéXpressing an interest in Purchasing Express, a radio-dispatcm
car busginess. After 8igning such a letter, Subotnick ang hi
staff began to explore the financial viability of Express, ap

conducted, inter alia, an audit, 2 market analysis, apg a "dp
diligence" investigation.

"optimistic* about Express, advised againgt the acquisitio;
because subotnicxk believed "this was not the kind of business we
should be in.» Kluge responded by baving subotnick infora Willias
that Metromedia would not purchase Express. William urged Xluge
to reconsider, hovever, and after additional analysis Subotnicy
and his sgtare concluded that EXpress wvas a pPotentially soune
acquisition that could be made profitable with expanded operations
and improved Ranagesent.

Az a result, on March 21, 1985, Metromedia and appellants
entered into a Stock Purchase Agrsement ('N;'r.ugnt') pursuant to
vhich Metromedia acguired nevly issued common stock Trspresenting
an 80 interest in Exprass. In exchange, Metromedia agreed
Principally ¢bs (1) pay $2,000,000 cash to PExpress or others on
Express's behalf, (2) make a $4,000,000 subordinated loan to
Express, (3) guarantese up to $3,000,000 in pPromotional advancas
froa an automobile con;ia.ny to Express, and (4) cure any default on
a loan pPravicusly made by cCitibank, N.A., to william ("Citibank
loan®) 4in the original Principal amount of $3,500,000. As
discussed in graater detai}l belov, the Agrsement contained a
section entitled “Representations and Warranties of Express and

-5-
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appeal dismissed for lack of jurisdiction, Nos. 92-5005, -5007 (2d
cir. Dec. 17, 1992).

B. The Present Aciions

<« In April 1987, Metromedia commenced the first of the
present actions, asserting claims against Willjiam, Internaticnal,
Travelco, and Roy Pugazy for misrepresentations and nondisclosure
of material facts in connection with the issuance of the Express
stock, in wviolation of, Jinter alia, § 12(2) of the 1933, Act,
§ 10(b) of the Securities Exchange Act of 1934 ("1934 Act"), 15
U.S.C. § 783 (1988), and Rule 10b-5 promulgated thereunder, 17
C.F.R. § 240.10b~5, along with claims of common-law <fraud,
negligent nisfeptuentation, and breach of warranty. It sought,
inter alia, $35,000,000 in compensatory damages and $250,000,000
in punitive damages. Defendants asserted varicus counterclai
against Metromedia and brought third-party claims against Kluge,
contending, Jinter aljia, that he had entsred into written
agreeaments entil:ling them to contribution or indemnification for
any judgment Metromedia might rscover against thea.

In 1989, Metromedia commenced a second action against
¥William and Roy, alleging that they had engaged in, and conspired
to engage in, a pattern of racksteering activity in violation of
RICO, 18 U.S.C. § 1962(b)=(d). The complaint alleged that tb
predicate RICO crimes wvers bankruptcy fraud, in violation of 1
v.S.C. s 152 (1988); mail fraud, in vioclation of 18 U.S.C. § 1341

(1988); wire fraud, in violation of 18 U.5.C. § 1343 (1988); and

-7 -
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actual knowledge that Express was in bankruptcy. They admitted
that the transfer was not authorized by the ban)u-uptcy court.

Clairs, Metromedia Presented evidence that, inter ajia, in January
198S, it haqg Teceived by mai) from Bxpress financia}l Statements
for Express and one of its subgidiarieg. Subotnick testified that _

°n which Metromedia relied in deciding to Purchase Express. 1n
Particular, a 'cansolidating Income Statement for the 9 Monthg
Ended Nov [:_;Lé] 30, 1984" ghowed Fugazy Bxpress wvith a nine-month
net loss of $2,683,256. wmije Metrcmedia's analysts speculated
that the loss might Perhaps be ag high as $4,700, 000, they did not
anticipate that Express's eventual audited financials would in
fact reveal a net 1loss of $9,912,802 for the fiscal Year.
Similarly, though 3Ppellants gave Metromedia gan unaudited
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there was no dispute that there vere éxpress warranties in ¢y,
AGgreement and that those warranties had been breached, anc
reading New York law as not r;oquirinq any other proof of relianc
in such circumstances, the court granted Metromedia's motion for »
directed: verdict as to appellants' liability on the. breach-of-
warranty clais.

In addition, the district court ruled that the Bankruptcy
Court Decision Ccollaterally estopped William from denying that he
had engaged in bankruptcy fraud in violation of 18 U.s.c. § 1s2.
That section makes it unlawful for any person "either individually
©r as an agent or officer of any person or corporation, . . . with
intent to defeat the provisions of title 11, [to] knowvingly and
fraudulently tfanstcr[] + + « the property of such other person or
corporation.®” The bankruptcy court had found that wWilliam's
conduct constituted a "clear violation" of § 549(a) (2) (B) of the
bankruptcy code, 11 U.S.C. § 549(a)(2)(B) (1988), Bankruptcy Court
Decision at 22, and that it wvas "seriocus misconduct® by wWilliam
“"in a less than arzs-length transaction" in "connivance® with Roy,
id. at 2s-26. Accordingly, the district court decided that it
would instruct the Jury that, 4n considering Metromedia's RICO
Claim, the jury must find that William had engaged in bankruptcy
fraud, but that whether Or not that fraud constituted part of the
alleged pattern of Tacketeering activity would remain a question
for the jury to decide.

As for the counterclaims assertsd by defendants, all but
one asserted by William were vithdrawn after the close of the
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allegation of bankruptcy fraud should have been disaiggeq becauyge

Express's Licenge W28 not an asset of the bankruptcy estate when

William transferred it to Roy. 1n support

Nev trial, appellants argued, inter alia,

of their Rotion for a

that the question of

vhether the Varranties that wvere breached had been “bargained fope«
should have been submitted ¢o the Jury; that the court'g

instructions ¢o the Jjury wien Iraspect to
erronecus; and that Metromedia had wvajived

rejected all of defendants challenges to the sufficiency of the

evidence. 71t also rejected ROSt of the legal Preaises of their
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that the court (1) should have granted his motiop for judgmen
n.o.v. dismissing the g 12(2) claim: (2) erred in Tuling that p

wasg collaterally estopped frop Contending that he haq no

collaterally estopped from Contending tlzat he had Committed gyc!
fraud; ang (3) erred in itg instructions to the jury ag ¢o RICO',
pattern Tequirement and the elements ‘of the various RICO Predicat,
ACts. For the reasgons below, we find no basis for Teversal.

A. The Breach-of-Werantv Claim

section of the Agreement, they had varranted that Express had pno
pending or threatened litigation er cutstanding contracts that
vere not ther; disclosed; ang (b) that in fact there wvere siyx such
litlgations, four confessions of Jjudgment, and a pumber of
Contractual obligations that wvere pot there disclosged.
Noncthclcu, they contend that ¢the district Court erred in
directing , verdict againgt them 28 to liability on Metromedia's

bruc.h-ot-warranty Cclaim, on the Premise that there vas a triable

The trial court Bay direct , verdict vhers the evidencs,
vieved in tne light most favorable ¢o the hommoving party, wiig
Such that, vithout veighing the CTedibility of the vitnesses or
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as here, the express warranties are bargalned-for terms of the
seller.”™ Id. at 506 n.5, 554 N.Y.S.2d at 454 n.S. The court
stated that an "express warranty is as much a part of the
contract as any other teram." Jd. at S03, S54 N.Y.S5.2d at 453,

Since:as a matter of lawv, an express varranty is as much a
part of the contract as any other term, the inclusion in the
Agreement here of the "Representations and Warranties of Express
and the S;.ockholders' estadblished that thbse ‘representations and
wvarranties were part of the bargain reached between Metromedia
and appellants. No rational juror could have found that it wvas
not part of the bargain. Indeed, it is notevorthy that
appellants in thei.r proposed. jury 4instructions did not ask to
have the jury decide such a question. Rather, they asked the
court to inform the Jjury that Metromedia could prevail on its
breach-of-warranty claim if it proved (1) the existence of an
express warranty, (2) material breach of the varranty, (3) damages
proxizately resulting £from the =matsrial Dbreach, and (4)
justifiable reliance.on the warranty. FNeither in their initial
subrission of this request nor in a slightly amended version
thereafter did appellants make any mention vhatever of a supposed
question as to vhether the varranties vere "bargained for.*®

The first two questions appellants scught to have the jury
consider had been ansvered by appellants’ adaissions in the
Pretrial Order; the fourth was a matter of lav under the ruling in
CAS Inc, v, Ziff-Davis Publishing Co. Only the matter of damages
vas left to be decided, and that question wvas given to the jury.
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15 U.s.c. s 771(2). In support of their contention that this
section does not apply to Private sales, William citeg only to
general statements about the 1933 Act's legislative history and to
various cases stating that the legislation vag intended to Protecs
the~public. The section hasg, hovﬁnr, consistently been applied
to private as wvell as Public offerings of securitieg. See, e.q.,

Hill York corp, v. —Antian_zn:mmﬂ_m% 448

F.2d €80, 69s (5th cir. 1971) ("liability under Section 12(2)

vould not be affected by a finding that the offering was

Privaten); Bee v Iation ¢ Dxrilling corp.,
872 F.2d 1124 (2d cir. 1989) (applying s 12(2) to private sale);

Adalman v. Baxer, Watts & Co,, 807 r.24 359 (4th cir. 1986)
(same) ; % 482 P.2d 1093, 1099 (5tx

Cir. 1973) (same), sert, denjed, 41s U.s. 977 (1974) ; 22e also L.

Loss, mmummww 1021-22 (1983).

With respect to William'sg contantion that he wvas entitled

to judgment n.o.v. °n the ground that the evidence vas

insufficient ¢o -establish an offer or sale "by wmeans of* a

‘PTospectus or oral communication, our standard of reviev is

identical ¢o that with respect to review of the decision on a
motion for directed verdic:. See, e.49,, Sir Speedv, Inc. v. L s P

graphics, Inc., 9s7 F.2d at 1038-39; 9 c. Wright ¢ a. Miller,

Miu_mmn § 2524, at s41-42 (1971) ("9 Exicht

i _Millere). Again we viev the evidence in the 1light most
favorable to the Party against which the Rotion was made, gaee,

.9,, Am—"m%m 850 r.2d 884,

=19 -
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Schillner v, y. Yaughan Clarye g $9., 134 F.2d 875, gy (2d cir.

1543) ; _Qesvell-}(eith, Inc, v, RillL’lqhm, 264 F.2d 76, 81 (8th

Cir, 1959) (%a gaje of securities induced by oral face to face
fraudulent representations, vhich ig Completed by meang ©f payment
of the purchage pPrice by mail, is prééectod by section 12(2)"y; 1.
Less, mmm%mm 1027-28 (1983),

Here, the evidence wag sufficient to Perait , rationa)
Juror to infer that false ang misleading ora) Communications. by

Metromedia falgely shoving, for éxample, that Express had 2 net
vorth of scme s32.9 aillion when in fact its net vorth vag ainus
$5.5 millien, ;nd William assured sm:;otnick in a tace-to-face_

telephoned hinm and attempted ¢p convince him to Onsumnate the
acquisiticn, descr;ibing various Pxpress Prospects that William
sald woyld izprove its business; that Prior to the acguisition
Metromedia dig Not Xnow Express's true financial condition; anag
that had ¢ knewn, {¢ would not have PToceeded with the
Acquisition. wisp Subotnick's testinony fully credited and all
Tsasocnable factual inferences drawn in favor of Metromedia, the
T8Cord permitted tine Jury to find that in erally touting Pxpress's
Prospects ¢o Subotnick in an effort ¢o Parsuade Metromedia to
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contends that in order to use a violation of g 12(2) as a
Predicate for a RICO claim, a plaintiff must Prove that the
violation was willful. He argues that the district court erred in
failing to instruct the jury as to the need to find willfulness in
considering the RICO clainm. Accepting wWilliam's legal premise ag
valid, pgee Sedima., S.P.R.1L. Y, JIarex ¢Co.,, 473 U.S. 479, 488
(198%) ("'a racketeering activiey . . . ®wust be an act in itgels
subiect to criminal sanction® (emphagis added)* (quoting s. Rep.

No. 617, 91st Cong., 1st Sess. 153 (1969)); Bﬂlns.s_y_._mm
Investor Protection Corp., 112 s. ct. 1311, 1325 (1992) (0'Conner,

J., concurring) (RICO "urmistakably requires® that securities

fraud, in order to serve as a predicatas act, wmust have been
"sutficiently villful to constitute a criainal viclaticn®); Irane

Co, v, O'Connor Securities, 718 r.2q¢ 26, 29 & n.4 (2d cir. 1983);

-

§ 24 of the 1933 Act, 15 U.s.c. § 77x (1988) (imposing criminal

liability under § 12(2) only for violations that are "willtul"),
ve nonet.heless conclude that in light of the procedural posture of
the case and the —evidence in the Tecord, there is no basis for
reversal. |

Several sets of procedural Principles are pertinent.
First, red. R. civ. p. S0(b) generally prohibits judgment n.o.v.
R any ground not raised in a motion for a directed verdict. gee

Q

mm“.ﬂl:zmm;___;m. 754 F.2d 467, 473 (24 cir.
198S);: sa Mm]._mm 1 50.08, at %0-83 to s0-86 (24
ed. 1992): 9 Wright § Miller s 2537, at S98. Relief from this

Tequirement is available only to prevent a *manifest injustice."

- 23 -
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Processors, Inc., 715 F.2d 703, 710 n.8 (2d Cir. 1%83). A party
who only belatedly noticed the failure to submit a needed question
to the Jjury could ask the court to subnit that question in a
postverdict interrogatory, and the trial Judge would have
ciiacretion to submit such an interrogatory. See, e.q,, Croce v,
Ruxfiit, 737 F.2d 229, 233-34 (2d cir. 1984).

Finally, a motion for a nev trial on the ground that the
verdict was against the veight of the evidence is committed to the

sound discretion of the trial judge. gee, a.q., BEadv v, Chemical
Sonstxyction Corp,, 740 F.2d 195, 200 (24 Cir. 1984): Bevevim v, .

Savdjari, 574 F.2d4 676, 6384 (22 Cir. 1978). Assuming that the
district court's denial of such a =motion is revievable, byt see
Dunlap-Mcculler v, Riese Organization, Nos. 92-7676, ete., slip
op. 189, 19? (2d cir. Nov. 2s, 1992) (“district court order
granting or denying a motion for a nev trial on the grounds that a

verdict is against the veight of the evidence is not reviewable in

this Circuit"): mwmunwp 973 F.2d
88, 96 (2d Cir. 1992) (same); Roberts v, Consolidated Rail corp.,

893 F.2d 21, 26.(24 cir. 1989) (sane), such a denial will not be

reversed unless the denial constituted an abuse of discretion,

Brady v. chemical construction Corp., 740 F.2d at 201-02;: Bevevino

Y._Savdiard, 574 F.2d at 684. See geperally 11 c. Wright & A.

Miller, Federal Practice and Procedure § 2819, at 120 (1973)

(noting trend away from view that such decisicns are not
revievable at all). Where the resolution of the issues depended
on assessment of the credibility of the vitnesses, it is proper

- 28 o
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nev trial on the ground that appellants had not raised the
question before the jury retired to begin its deliberations. The
finding of default is clearly supported by the record. Defendants
made no request for an instruction that § 12(2) could not serve as
a RICO predicate act unless the vi.olation vas willful. Their
requests to charge included a lengthy proposed instruction wvith
respect to Metroaedia's claiwm direc‘tiy under that section; that
Tequest, properly, did not mention any need for a finding of
willfulness. Though defendants alsc made a number of requests for
instructions with respect to the other alleged RICO predicate
acts, they made no mention of § 12(2) as a RICO predicate or of
any additional _quegtions to be considersed by the jury in that
connection. h.u-th;r, defendants did not object ¢to the trial
court's instruc‘ticns vith respect to use of the § 12(2) claim as a
RICO predicate; and they did not object to the special verdict
form, vhich expressly instructed the jury that if it found in
favor of Metromedia on ﬁhe § 12(2) claim it wvas required to find
that Metromedia had proven securities fraud as a RICO predicate
act. Nor did they request that a postverdict interrogatory be
submitted to the jury on the question of wvillfulness.

In this appeal, William argues thaf the trial court should
have excused appellants' failure to raise the issue timely in
order to aveid “"obviocus injustice.® Given our interpretation of
the tara ®willful" and given the evidence of Tecord, we are not
persuaded that a nev trial wvas needed to avoid injustics.
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that, with respect to oral communications in violation of § 12(2),
willfulness Bay be established by a showing (1) that the
defendant either (a) knowingly made false or materially incomplete
misleading statements or (b) made false -or materially incomplete
misleading statements with respect to facts to which he had
dg}iberately Closed his eyes but which he had a duty to see, and
(2) that he knew that his statesents significantly increased the
Possibility of a sale of the securities in question.

We conclude that had the jury been so instructed in. the
Present case, it could easily have found that William's vioclation
of § 12(2) was willful. As discussed in Part I1I.B. above, William
made oral statements falseiy assuring Subotnick that all material
facts had been disclosed to Metrcmedia, and he made other oral
statements tha:t vere =materially misleading because of their
implicit adoption 6:, and failure to disciou the falgeness of,
the financial documents:® Trepresentations as ¢o Express's
condition. As to willfulness, there wvas a suttiéiently gTreat
disparity between the Express financial statements given ¢to
Metromedia prior to the acquisition (assets of some $11.65 million
and liabilities of scme $3.77 million) and the postacquisition
Tevelation of its true financial condition (assets of
approximately $8.59 wmillion and liabilities exceeding $14
million) to permit the Jury to infer that the presacguisition
financials were false and that their inaccuracy was not
attributable merely to negligence. The jury could also infer that
William, given his 100% owvnerszhip of, and top executive pesitions
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Whether a judgment that ig Not final within the Reaning orf g 1291
"ought nNevertheless be considered tfinay in the senge ofr
Precluding further litigation of the same issue, turng upon guch
factors as the hature of the dccizion.-(i.l., that it wag not
avovedly tentative), the adequacy of the hearing, ang the
oppért:mit'y for review.® _

£2., 297 F.2d 80, g9 (2q cir. 1961}, SaIt. denied, 368 v.s. g4
(1962). The mere fact that the damages avarded to the plainties

Tequirezent by applying issue Preclusion . , . ¢, determinations
of liability that have pnot Yet been Completed by an avard of

damages or Oother Teliefr. "),

later, not the earlier, judgment that ig accorded conclusive
effect in a third action.~ %& §
1S (1982). Although we question whether Such a rule would be
apﬁlicable to inconsistent decisions if the second "judgment® vere
&n administrative agency decision and the first were o court
decision, vye have no doubt that where the court decision is
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on the other hand, eqven ir there were no bankruptcy court

became the licensee of record. for our Purposes.
Information subaitted to us, the Consent Order of the
Bankruptcy court in Particular, cagts Qoubt upon the
validity of thig trangaction, and would under Other
Circumstances Tequire an adainistrative inquiry on
our part. . ., .,

The reference to the heed, or lack thersot, for *adminigtrative
inquirye Suggests that the agency itselrs treated ity Tuling ag an
administrative decision. Morecver, it ig hardly clear that a
decision ag to vhether the License wag bankruptcy estate property
vhen William transferred it would have been hecesgary to a
Tregulatory decision ag to vhether to 8PPTrove the trustee 's sale of
the License to Metromedia. Nor is it likely that the Tequlatory
Principles shaping such a decision would have been the same as the

le
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The walver argusment borders on the frivolous. The bankruptcy
court decision was filed on the day the present cage wvent to
trial. Metromedia's counse) nade reference to the decision in his
cpening statement to the Jury and asserted during trial that the
decision collaterally estopped detendants fron contesting that
there had been bankruptcy fraud. Appellants had as much notice of
the claim of estoppel as could r.asonably be required.

Nor is there merit in the contention that appellants wvere
unduly prejudiced by Metromedia's pmentation of evidence in
connection with a matter as to which they vere collaterally
estopped. Though the question of vhether William had committed
bankruptcy fraud had been deterained, Metromedia wvas nonetheless
required to introduce scme evidence with Taspect to that fraud in
order to show that it was part of the alleged pattern of
racketeering activity.

3.%@%*

William argues that the Jury's findings with respect to
mail and wire fraud as RICO Predicate acts should be reversed
because (1) the district court tai_l-ed to instruct the jury
Properly as to the required "causal nexus® between these predicate
acts and Metromedia's injury, and (2) the evidence adducsd by
Metromedia wvas insufficient t¢o support a finding of justified
reliance. We find no basis for Teversal.

RICO provides that *[ajny person injured in his business

OF Pproperty by reason of* a RICO violation may bring a civil
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absence of such an instruction here provides no basis fo:
reversal. Subotnick testified that he received some of the fals.
financial statements in the =mail, that he had numercus telephornr
conversations with William urging s{;-so-tnicx to have Metromedi:
make the purchase, and that if Subotnick had known the extent t.
which the financial fiqures provided by William and Express ver
inaccurate, Metromedia would not have entered into the stoc
purchase agreement. Thus, there vas plainly sufficient evidenc
for the jury to find causation and reliance.

Finally, we reject William's contention that any relianc
by Metromedia could not have been justified because it had a tea
of attorneys and financial experts studying Express's conditicn
Appellants” zisrepresentations and nondisclosures denie
Metromedia's advisors accass to accurate information, and tb
record does not suggest that they Xnew the true state of Express'
affairs. The suggestion that Metromedia could not Jjustifiabl
rely on appellants' representations is nleritless.

4. RICO's Pattern Requirement

Williaz challenges the trial court's instruction as t
wvhat Metromedia was required to prove in order to establish
"pattern® of racketeering activity within the zmeaning of RICC
The court told the jury, inter alia, that Metromedia was require
to shov that William's unlawful acts vere neither isolated nc
sporadic, that those acts wvers related to each other, and the
they were continuing or constituted a threat of continuir
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mail fraud, wire fraud, and securities fraud. The record Supports
inferences that the securities and maij fraud began at least ag
earlg as January 19ss, vhen appellants mailed ¢o Subotnick
financial statements for Express that signiticantly Cverstated its
net worth and understated the 1losses incurred in itg Tecent
pPerforaance. The unlawrul activity continued at least unti3
January 1937, vhen William comnitted bankruptcy fraya by

transferring One of Expresg's agsets to his son. The jury was

it =must fing that the Predicate acts vere related, and it
PTesumably so found. The Telated predicate acts that the Jury
found proven spanned approximately two Yearsz, and the
instructions' Teference to a fevw weeks or months wags therefore

harnless.
CONCLOSION

H.e have considered al3 of appellants' arguments on this
appeal and have found in them no basis for reversal. The amendec
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CONGCRESSIONAL MEDAL OF HONOR SOCIETY
UNITED STATES OF AMERICA

CHARTERED BY THE CONGRESS
May 25, 1993
Dear Medal Recipient:

We were disturbed to learn that you accepted a medal at Ellis
Island on May 16, 1993 which has been called the "Ellis Island
CongresSional Medal of Honor" and "The Medal of Honor". Our
Society is offendec. by the use of these terms. The medal is not
sanctioned by Congress. Furthermore, the funds solicited for the
ticket sales have rnever gone to Ellis Island.

As deserving as you may be of recognition, we consider this medal
to a sham and crass commercialism intended tc sell dinner tickets
and to provide publicity for the presenters cof the medals.

We assume that vou were unaware of the enclosed Village Voice
article. We would hope that your acceptance of the medal
resulted from an innocent lack of information about the medal's
background. We would also hope that had you known all the facts
about the medal, it would have been rejected by you, as it was by
others.

The members of our Society feel deeply about the medal that they
earned risking their lives for America. It is the only
Congressional Medal of Honor, or Medal of Honor, sanctioned by
the United States Congress.

The dinner and medals ceremony in which you participated demeans
the heroism and value of the medal for which the members of our
Society and the families of those recipients no longer living
feel strongly.

We have-also included a copy of the Court of Apr=als decision
regarding the organizer of this medal ceremony.

We look forward to hearing from you concerning this matter.

Sincerely,

WZ)%M/A{)
J Elllott Williams, President
Congressional Medal of Honor Soc1ety

40 PATRIOTS POINT RCAD, MT. PLEASANT, SOUTH CAROLINA 29464, TZLEZPHONZ (803)884-8862
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SUNNY AND PLEASANT caussonsmez - |

MEN OF COURAGE
MEN OF HUMILITY

- A, There’s nothing in
\ Nicholas Oresko’s
“living room from his war
y'cars Hewill take you to
. the ‘dark cellar, where
*.black and white pho-
tooraphs of Oresko with
prcsxdcnts and generals
_line one wall. “He apolo-
glzcs when he discovers -
hlS original framed cita- .. :
. tion, sighed by President Truman, its glass crackcq
m thc mlddlc of a stack of plaqucs pxlcd ona chair.

Pt bbb

S Mb,MVmH-n-\
Hedor Cafferata, Ieh enloys a chat with old friend Richard Bernard
at an outing in Oxford. Bernard lost both legs in action in Korea.
Cafferata received the Medal of Honor for heroism that saved

Bernard’s fife. At top, Nicholas Oresko at his Tenofly home, where
bmvime Liad ammnin htnwwame ke madnl fnr'a mkain

By DAVID SCHWAB '

. You've pmbably never heard of
Nicholas Oresko. Bomn in Bayonne,

:“the son of a laborer at the Bayway
“Refinery, Oresko worked for the Vet-
- erans Administration for 32 years be-

. [fore retiring in 1978 as a supervisor ol

the adjudication division. - - .
- Now 176, his wile having died

years ago, he spends much of his

. time cooking, sewing and maintain- -

ing his modest Tenafly home almost.

.. asifto pass inspection.

You wouldn't know it by his de-
meanor or conversation, but he is

 also a recipient of the Medal of
Honor, this nation's highest military -

e decoratmn for bravery in action. - -’

“You might think the medal -
‘would make 2 person famous, that
the nation would know and remem-

- 'ber its 204 living reclplenta But in-

- many instances, we don't.

© Most ¢ivilians wouldn't recog
nize the Medal of Honor, a small, dull
bronze star that hangs beneath a

" fleld of 13 tiny white stars on a pale

- blue ribbon worn around the neck—
certainly not the way they would
spot an Olympic gold medal "~

That's partly because of the na-
tion's collective memory lapae the
_ more time passes between wars and
pa:ﬂy because of the way recxplent.s :
view themselves, - - -
. Oresko and others downplay
: what they did, insisting they were
only doing their duty. They keep

“their medals in a drawer, taking

- them out only for occaslonzl fune-

ions, normally military affairs where

i is the equlvalent of lhe Olympic

Id. ™
Medal or Honor reciplents be-.
" long to one of the nation's most se-
* lective fratérnities. They are invited
to every presidential inauguration .
.. and given VIP seats Presidents and

_-; _ . generals salute those wearing the
- medal As he presented them with

. their medals at the White House,
President Truman would tell some
recipients he would rather have that
honor than be president.

“It's hard to explain,” said
Oresko, a short man with silver
glasses and white hair, when asked
why recipients appear so modest
about the medal

"You're happy that you have it,

Fiaaoa bisvm ¢aA Dyma 14
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CbOrageous men content with their obscur'ty

Continued from Page One

you are so grateful you are alive, and
shat actually is good enough,” he said.

Oresko still remembers the chill
:hat came over him when he Tealized
1e was preparing to die as he jumped
‘rom a foxhole in Germany one frigid
January day in 1945. An Army master
sergeant, he destroyed two machine
Jun bunkers that threatened his pla-
-oon before collapsing from bullet
vounds.

But he's not eager to talk about
his, and his official citation sits amid
1 stack of plaques piled on a chair in
iis cellar. He shrugs when he men-
lons how police in New Jersey period-
cally pull him over, not recognizing
is specially issued license .plate, be-
ieving it a fake. o

Precisely because Medal of Honor
ecipients are known for their refusal
0 seek anything for themselves, a co-
lition of cther veterans organizations
3 mounting a campaign on their be-
:alf to increase recipients' special
aonthly stipends.

A bill to increase it from $200 to
300, the first raise in 14 years, was

introduced in the House of Represent-
atives last month. This is needed be-
cause at least 40 recipients are liv-
ing at or near the poverty level, sup-
porters say. Recipients like Oresko
will have little or nothing to do with
the effort.

Leading this national campaign
is Richard Bernard, a deputy commis-
sioner in the New Jersey Department
of Military and Veterans' Affairs.

As a 19-year-old Marine reserv-
ist, Bernard was in Korea in November
1950 as the First Marine Division tried
to retreat [rom the Chosin Reservoir in
the face of an overwhelming attack by
Chinese soliders. The Marines even-
tually succeeded in breaking out; Ber-
nard lost both his legs.

Sliding out of his wheelchair onto
a couch in his East Hanover home,
Bernard, now 62, explained some of
what happened. He was shot in the

legs and spine, but had to wait with
others for five days to be evacuated.
His life was saved, in part, by the
30-degree below zero temperatures
that caused the blood to coagulate
around his wounds. And it was saved
by other Marines who continued to
fight, including another Medal of
Honor recipient who lives in New Jer-
sey, his friend, Hector A. Cafferata Jr.
According to the official military
citation, Cafferata, a 20-year-old Ma-
rine private, single-handedly held off
an attacking force with grenades an

FharnchAantine A ae blia mnab Af L. io

Medal of Honor recipients say
they were just doing their dutv

An enemy grenade ianded i_n a
In March 1968, Bucha, an Army foxhole occupied by wounded Marines
captain, directed his company of and Cafferata rushed forward to thrpw
about 90 soldiers to engage what later it free; the grenade exploded, severing
turned out to be a force 15 times his part of one finger.
own in the thick jungles of Vietnam, He killed 15 and wounded many
then organized a withdrawal and de- more, forcing a retreat and saving the
fense until his men could be evacuat- lives of several fellow Marines until he
ed. After learning he was to receive the was shot himself and forced to evacu-
Medal of Honor, his first reaction was ate. Witnesses say he fought in his
to turn it down. - bare feet, having had no time to pre-
Bucha, 49, is a partner in Port pare for the surprise attack.
Liberte, the struggling real estate ven- Cafferata, now 63, a resident of
ture in Jersey City on the Hudson ajpha who works at the state’s trout
River, who moved there from New natchery in Pequest, declined to be
York several years ago. The son of an jnterviewed. But he's willing to be
Army colonel, he attended West Point quoted as saying he's no hero. o
and received his master’'s degree from “It was just a case of dqmg my
: - job, like every other Marine, which was
Stanford Business School before re o defend each other and keep the
porting to duty. He later taught a' pjjj » he said. -
West Point and worked for Ross Pero For some time there nad been
for many years. L talk of honoring Cafferata in Mont-
Bucha knows many Medal 0 yijle, where he grew up and where his
Honor recipients and understand gkiils with a hunting rifle were con-
why they may feel uncomfortable it sidered legendary before he joined the
the spotlight. He believes that’s be )arines. But he had let it be known he
cause the medal recognizes not sim- would not approve—until last year
ply daring on the battlefield but self- that is. _
lessness, putting the lives of others When construction of a new sub-
before your own, assumning they would djvision began in the woods near

There's a flagpole in Bayon.
that sits in the middle of a block-lo:
park bounded on one side by Gre
Lane, which runs from 23d Street
24th Street. The street was named |
Stephen R. Gregg, the second of t
city's two World War II Medal
‘Honor recipients. Graffiti cover t.
‘base of the flagpole, as well as t.
stone monument to Sister Miria
Teresa, a candidate for sainthood, {
whom the park is named. -

In August 1944, Gregg was :
Army technical sergeant in Fran
who in two days personally led medi
to rescue seven injured soldiers; w
briefly captured by German soldie
but escaped when they were fir
upon, and then recaptured a mort
position, killing or injuring three ar
taking two prisoners. - -
~ Ever since returning to Bayons

in 1945, Gregg has worked for it
Hudson County Sheriff's Office. N¢o
78, he is chief of the uniformed of!
cers. He had expected to return :
the Keamny shipyards but was offere
the job by then Jersey City May:
Frank Hague, a legendary Hudsc
County political igure.

Hague also offered a similar po:
tion to a another Medal of Honor r
cipient, Army Technical Sgt. Jot
Meagher of Jersey City, and the tw
worked side by side for some 35 year
Meagher retired 13 years ago ar.
moved to Toms River. He’s now at t!

do the same. Recipients really don’t where Cafferata used to hunt, Caffera- Veterans Affairs Medical Center -

think they are special. .
“It recognizes common day homes, was born.
Americans who lived up to the po-

ta Court, now a cul-de-sac with two Lyons.

Sitting in his basement oifice

About the same time, the Lance the Hudson County Courthous

tential that resides in every single cp) Robert J. Slattery detachment of Gregg fondly recalled the many la-

kid,” Bucha said of the medal.

the Marine Corps League of Morris ish, black-tie affairs he has been i

Each recipient will insist he pjains decided a plaque should be vited to attend. He remembered ha:

knows others in his unit who were arected at town hall. The event grew ing drinks with Eddie Rickenbacke

~more worthy. Bucha himself recom- nto a major celebration even though being greeted by Cabinet membe:

mended a medic from his own unit for organizers held back on publicity for during a lawn party at the Whit
the Medal of Honor. fear that Cafferata might disapprove House with John Kennedy, and Ge:
This all heips expiain an impor- cf the larger crowds that would cer- Colin Powell giving a prompt ‘Ye
tant distinction the Congressional tainly attract. sir!” when asked if he would join hir
Medal of Honor Society draws: sol- Last October, more than 700 peo- SO his wife could snap a picture.
diers didn't “win” the award—as one ple filled the stadium at the higt His voice lowered just a bit whe
might a contest—but were chosen school. . There were speeches by locahe’s asked if he considers himself
without their knowing to receive it, dignitaries and by Gen. Alfred Grayhero.
asone might hold a trust for others. Jr, the retired Marine Corps comman-  “We shy away from that word be
This selfless attitude is why dant. o . - cause we saw so many who were kille
Bucha believes the effort to increase ‘A Marine Corps color guard and__
the monthly stipend could be doomed. 3 detachment in its dress blue uni
This is one constituency that simply forms prepared to pass in review tc
will not speak out and may not be uo- honor Cafferata. He invited the other
ticed otherwise, like a decoration kept members of his unit to the [ront to
in a drawer. share in the honor. They stood in line,
“Recipients are like well placed their hands over their hearts, as the
flagpoles, of interest to people on cer- young Marines marched by. 4
tain days. But the vast majority of One of those who understands
the time they are not aware of their the psychology of the Medal of Honor
presence,” he said. He insists this recipient is Paul Bucha
doesn't bother him.

Continued on next page
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“who could have been heroes had they
lived,” he said. “Men died beside you,
In front of you ... We who were there
know what action is and don't Iove to
_brag about it anyhow.”

- .- The Medal of Honor is present-
ed by the President, on behalf of the
.Congress, which is why it is often im-
precisely called the Congressional
Medal of Honor, o

. It is given on the basis of recom-
mendations of commanding officers or
peers that are verified through inter-
views with witnesses. Recipients are
normally unaware they have been
nominated. Since the Civil War, 3,393
:men and one woman have received the
honor. About 60 percent of those hon-
.ored died Incombat.” = . -

" The Medal of Honor recognizes
those who have acted “above and be-
yond the call of duty,” which normally

means they did something they didn’t-

have to do at the risk of being killed,
often in hand to hand combat. None
has been given since the Vietnam War,
Most of the awards have gone to infan-
trymen. Many, therefore, believe the
Medal of Honor tends to recognize the
commonman. - . . -

- When Marine Pvt. Franklin E.
Sigler returned to Little Falls with his
‘medal, he thought about returning to
work at a gas station. _

. Sigler had been at Iwo Jima in
March 1945 and was recognized for
fighting and helping to rescue other
Marines even after a grenade took off a

part of his ear and nose and he was

shot through the hand.

Like other recipients, Sigler had
been led to believe that job offers and
opportunities might come his way,
and like others he was disappointed. ,
He had applied for jobs with the state
game warden, the VA and others. Yet
in August 1947 he was unemployed
~and engaged to be married.

+ That's when The Star-Ledger
published a front page article explain-
ng how town leaders two years before .
had raised $7,000 for a homecoming
parade to honor him and had never
given him a share of the money they- :
had promised. A week later, he was :
appointed a state fish and game war- .
den. T -
.- For 12 years, Sigler worked as a’
detective with the Passale County-
Sherifl's Office. He retired in 1962,.
-Spent 10 years with a firm that built ,
golf courses and now lives in Hamp-
:ton [n Sussex County, . I

- Sigler, 68, doesn't attend many:
military functions these days. But he .
‘mentioned how honored he was to re- i
turn last fall to Parris Island, S.C.,
Jfor the graduation of his grandson,
Pvt. Derrick J. Peter. .

Peter recalled how thrilled the
young Marines were to meet his
grandfather. They had never seen a
Medal of Honor but knew what it sym-
"bolizes. .

.~ Sigler is asked whether he feels
Medal of Honor recipients have been.
forgotten.

“No, I don't think so,” he sald.
“You got to realize the war’s been over
for quite a while, and the only ones
:Jho know would be people in the mili-

tary'l Sty o -




The Deputy Secretary of
Veterans Affairs
Washington DC 20420

‘‘‘‘‘‘

7//4(’/‘@/ J%L Fecatid

Y Y RV SRR R T 9N




SN T Arits

SR PR Y ST

-————g '--a-—q-

erlou

o1 Doe ;.\\«,Hall. "'l'heAn'chefeelslt‘na

)C(UPD—-AnAn
d wllo uﬂc’g‘édly
i ing pubhc Te- .
thdcn! Clmton
da’ sbheduled 30~ €
VT el diitil that
r’gc’i's'fully inves-

nugons"ndslnne. g

a apokmnn Bob .

L‘.)

. 2 23730794
Ueputy Commissioner
:jtgrags"g{fairc
ep . Y i
N3 §en & Yet Affairs
08625-0340

18216
Irentons NJ

scnous mntler" i
gmdclmes“ "in terms of beluv- -

‘serious chnge fhat’ the Air:
Fo«:e. needs 40 look imto.”

" During” & ‘poblic: speoch in

‘Enrope Inst: month. Mlj. Gen.

Huold Cunpbell nllegedly

_ pot-smokmg," “dnft-dodg
‘com- i

ing,” “womomzmg
mmd:r—m—chnef it _
“Thcre'_-‘ ltc~‘- upccrﬁc

sﬁ!L

nr-mlllla—nww

FOTUO- L e

P L

lcr neu' Wuhmgmu until the‘ ng at this. pomt,  Myers said. -

1 i - déscént,who' can’ pIOpdown asi?
'_fortheCongr&in"'ondMednlof.:muchuSl,SOO forualntth Wﬂl-whuﬂﬂdﬁem
d b 4' ;::_ 3” ’&. s 5 tnuon -t‘mss commemculnm

ba:iié'rccmnenﬁdflhcmhon ins&’According ‘to- Williams,” the ' elmed thé Medal of Honor.”
‘Inghuf iilitary hon6r for acts: "nw:td is. no iedal of honor’ at i annzy Whohubemnecused
&b oflxlvay in wartime. .. l“. bulpuiof“u pnvate emer- . SeeCotltAdhn.l’g. 10

or ea oﬁicu'ls." w ‘Dee’Dée Myers said : Campbell's;, former ;. boss.
! Hdlsud. ‘-ndlﬂbae 34 charge * Clinton < hiid *been “‘advisedof * Thompson is already in Europe ' -
" that this has been v:ohled. |hey Campbell’s allegedremarksbé-  and hiis initial [eport is due |||a Lo
ncod1o look into it.” ,.‘,1 1w  forethe case became public but  -this month. - »-.: ;
Hnlldeumpbell wonldnol " insisted the .mattér should be .Campbell, 53 ) hlgmy doco -
benllomd to assume command left to the Air Focce. . rated fighter pilot who scrved.
: of theDéfense Fuel supply Cen- - “The Air Force is mvcshgtt- two tours of combat dnty during.

‘the Victnam War, was deputy

""" ~“We'll leave if (o them.” chief of staff for plans and pro-.
Tplete. T " - Shesaid Clinton wouldluve .. grams at the: -commander at
"‘AooordmgtolheAn'Poree, nocommcut oncase. .- T anht-?aummAu'ForccBasc .
-the. Penhgon spokaman said; . The Air Force mvaugnnon .;-in' Ohijo through the cnd of last .

‘_‘hm fnture mlgnmentlusbeui .. of the mcldent i bcma camed_;'é_“'
. £ A - See Alr r Force, Pg..10

: Mny 'Sheryméndmon

%mdmm ‘court action against William®.

: _‘Honor Whe'for the  past sevelr tion had loancd Fvatzy s group
';yurs’!bu‘been iwarding~ th mlumemdwusomchowcoq-
" ‘modalStoUS: cmzaTs“Brethm ‘nocted With the swards->

Congtunolul Meall of Honor the nnllhry o said Mike Wil- ,.r
*‘Sociefy. (CMHS),whose mem-s 4Iums. “director. of the CMHS. <. . ‘and families of the heroes. wlxo

e -—a-M" R

LY uvxav..nl.,fqadxﬂ‘l P, 20 AM S 5

month Thc codiimand oversces -

", _,'l'he soclcty is - consndenng rcee:vod comphmts from the -
“VFW, TheAmerican Legionand

,' Fugazy, promoter.of the “Ellis’; the Ancicat Order of Hiberni~
. ‘Jsland Congressional Medal of ans; who thought the ofganiza- .

. CMHS. Praldsnt J.& "Elliott”

b P et et e W it st
- .. rm s e e

.

et el an s e v 08 et mend L

-

- E— e



TRAES LA T L e ey

LI ST TS A v A L= e S T RPN

=T

POTerS

W t "Vlem m

. main I'ot U.S nuhtnry teny\s

- tnnibi

' ::;_5:'_;,_:-:; ..-l-h;m‘l o

Affairs, -

.The mnltmg l.223-pagc ro-_,
port of the 15-month investige- -
tion said there was “no compel-"

ling evidence” that any Ameri-

cans currently remain alive in :
' captmtymVnctum thonghlhe

.-i:-’l-'"f'

..tr.' oL P

legudmg patticular cascs.

"*We'ds not yet hiave the fall -
._accomhngwem.mtupon, said:
James L: anee Jr., president
of Vietnam- ‘Veterans ' of
Amenu, Inc. who ms nmong :

the ¢ de.legntu, “but we are four

i stepscloser mdctummmg whnl
beclme of our lost brothers.”

| Court Achon Mulled*
‘Medal Of Hgn

Fomi

of forgcry and an; ollcged pu-
térn, of neketeumg acnvny'
was’ found 3ml(y last year of
mail hud; wire fraud, securi-
lies ﬁ'nudmd benlmlplcy frand, .
acconlmg to U.S. Colm of Ap-
puls records.

National Ethnic Coa!mon ol'
Orgnuzmons (NECO); ‘th

Com" an mvemgauve ar- .

- ticle published lastmonth in the +

Ncw York' ncwspapcr The wik’

n’-l,

Prom__oter

Iagé Vokv found tlmt cvuy

o e

—— g

vete: will Lin '

tion. .0n,MIAs from both com- -
'S tries, ll:e joint archive, Presi-
" dent Clinton’s plodge to declas-
ufyAmeneanPOWdocmnents.’ '
by 11 Nov,, and the ncwly-fo-t'
. leased docmncnts : _
. Among the documents’ glvcn '

to the delegation are prisoners’ .
mcdmlrooor(h stltuncaleom-

Thc delegation: Also inter-

vu:wadscvaal Victnamesemili-

'hryand prisonofficials, nclud-
:ing Col. Doan Hanh, whomm- o

aged POW camps, and Gen.

Tran Van Quang, the subject of -
the controversial Russian doca-
.ment that alleged morepr .
ers were being held in Vie ™ |
. during the war than the U. S,

tunenuoluuonmthormnglhc 1 |

i awmhhubeenm&oddeedm | B
"Cb,nyﬁs ithas died in commit|

Normnn Schwmvkopf former ¢

grmp lhaupomon the avard ch, v v:US.: Seu'chry of: Smc;hmcs
— huvcnpenbdlyclnnnedlhntlhe

‘awards “‘are sanctioned on each -
_ oceasion by the United’ States -

Bakerud ﬁve fonher,pral- i

Accordmg e Wlme Honsc -

nde. President Clinton  is_ex- .
. pected 1o accept his award: on \

hxs next tnp 16 New York.* »

P.I_.Stil’u:lpl-ﬂlh of the' nwnr ' _“_
4 inclade”] nnmerous _state lttor-
neyl geneul and state supreme |
. court jtistioes, scvmlmngms- -

' + men; FBI Director William Ses-
 Although. Fuguzy und the . ions, Gen. Colin Powell, Gen. -

uueyéw.ﬂub,omnﬁnm

submasine, s the bay off Veterans Park In M
Acrea funds for open space preservation
Jersoy Navel Mesewm bo Veterans Park A

-Submarine S'te

ighinnds. Flovio receatly visiied the

mmm-mmmnm

statewide. Hightands, which wmceived 2
lso picturedare Herb Gaorges, of Hackens
and numucro-umu s




S’tripes

The aﬁnl Tribune Teomretme

- rumwmmmomf
THE OLDEBT NATIONAL VETERANS' WEEWLY NEWSPAPER Abreham Uneoln
116th Year Number 24 wummou.o.c.ronnﬁweexor 14 - 20 JUNE 1903 75¢ Per Copy U.S. Edition

__’_\___’__/—: R
S. Delegation Cites

S- 1 BBL Contribution
ew POW Cooperation ele . )

|

/ith Vietnam

—B—y Sheryl Huulemﬁ
s and Stripes Sull Weller

A U.S. delcgstion to Hanoi
/s the Victnsmese govern-
ent is showing “a significant
w level of cooperation” in the
arch for U.S. servicemen still
iss  fromthe Viectnam War,
wxdinglnuulementtdased
1t week. o

The bipartisan congression
lelegation led by Sen. John
Cary (D-MA) rcturned from
the Mu:norin.l Day trip to Vict-

pam 8 June reportedly cacour-
ngedbyVidnnm's releaseof 12
pew docoments andthe opening
of a joint archive, said the state-
menl. _ .
“This trip reassused me that
recent progress toward an ac-
counting for our POW/MIAs is
genuine,” said Sen. John
McCain (R-AZ), a former Viet-
nam POW.

The delegation’s Urip came
four mopths after an exhaustive
investigation by the Senale So-
lect Commitice on POWMIA

See U.S. Delegation, Pg. 10

—_ - _w.. Allaced Ridicule the investigation.”

_ Dalas Cowboy fegand Roger
Vedical Ceatey with 8 chec

boviiing conters ]
patient bowling activitios. Standing,

Stanbach; Wiklam Cotx, esalatant medical cenfer

son, vicc commander of the Air




4798

NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

June 30, 1993

ACTION

MEMORANDUM FOR WILLIAM H. ITOH

THROUGH: ROBERT G. BELL @ﬁ
FROM: KEITH HAHN f:f%
SUBJECT: Defense Proposed Report RE: S.134, Veteran Travel

Privileges Authorization

////’676786”5MA63
Attached at Tab II is a draft Defense report“eh S.134, a bill
authorizing veterans who are totally disabled as the result of a
service-connected disability to travel on military aircraft in
the same manner and to the same extent as retired members of the
Armed Forces are entitled to travel. We have reviewed the draft
report and concur.

I

Concurrence by: Jeremy/ﬁo%ﬁg?/

RECOMMENDATION

That you sign the memo to Ronald Peterson at Tab I.

Attachments
Tab I Memorandum to Ronald Peterson
Tab II Incoming Correspondence
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NATIONAL SECURITY COUNCIL
WASHINGTON, D C. 20506

MEMORANDUM FOR RONALD K. PETERSON
FROM: WILLIAM H. ITOH
SUBJECT: Defense Proposed Report RE: §$.134, Veteran Travel

Privileges Authorization

The National Security Council staff has reviewed the Defense
proposed report and concurs.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

Washington, D.C. 20503 SPEC'AL

June 24, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #I-722

TO: Legislative Liaison Officer -

NSC - William H. Itoh - (202)395-3723 - 249
TRANSPORTATION - Ton Herlihy - (202)366-4687 - 226
VA - Robert Coy - (202)535-8113 - 9
FROM: RONALD K. PETERSON (for) /Zf,252552525::>
Assistant Director for Le§islative Reference

OMB CONTACT: MIKE GOAD (395-7301)
Secretary’s line (for simple responses): 395-6194

SUBJECT: Defense Proposed Report RE: S 134, Veteran
Travel Privileges Authorization

DEADLINE: TUESDAY, July 20, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go" provisions of
Title XIII of the Omnibus Budget Reconciliation Act of 1990.

CcC:

W. Waites

B. Thierwechter
T. Grams



LRM #I-722
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

If your response to this request for views is simple (e.q.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the response is simple and you prefer to
call, please call the branch-wide line shown below (NOT the
analyst’s line) to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected to voice mail if the analyst does not
answer); (2) sending us a memo or letter; or (3) if Yyou are an
OASIS user in the Executive Office of the President, sending an
E-mail message. Please include the LRM number shown above, and
the subject shown below.

TO: MIKE GOAD
Office of Management and Budget
Fax Number: (202) 395-5691
Analyst/Attorney’s Direct Number: (202) 395-7301
Branch-Wide Line (to reach secretary): (202) 395-6194

FROM: (Date)
(Nanme)
(Agency)
(Telephone)

SUBJECT: Defense Proposed Report RE: S 134, Veteran

Travel Privileges Authorization

The following is the response of our agency to your request for
views on the above-captioned subject:

Concur

No objection
No comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this
response sheet



Chairman, Committee on Armed Services
United States Senate
Washington, DC 20510

The Honorable Sam Nunn ' ﬁgugg‘%ﬁé

Dear Mr. Chairman:

This is in response to your request of January 25, 1993, for the
views of the Department of Defense on S. 134, 103rd Congress, a bill
"to amend Title 10, United States Code, to authorize veterans who are
totally disabled as the result of a service-connected disability to
travel on military aircraft in the same manner and to the same extent
as retired members of the Armed Forces are entitled to travel on such
aircraft."

The Department must necessarily oppose the legislation. S. 134
would permit veterans rated by the Secretary of Veteran’s Affairs as
totally disabled due to a service-connected disability to fly on a
space-available basis under the same conditions as retired military
members now fly. While the Department of Defense (DoD) greatly
values the contribution of every veteran, especially those who have
sacrificed in the service of their country, there are a -number of
reasons why the Department cannot support granting the
space-available privilege to totally disabled veterans.

Space-available travel is a highly-valued privilege which accrues
to the active duty military member. Although travel is available to
other categories of travelers at a lower priority, the principal
objective of the space-available travel privilege is the morale and
welfare of those currently serving on active duty. 1In addition, DoD
aircraft are designed to move a fit fighting force, and are not
equipped to accommodate handicapped personnel. Space-available
transportation privileges are granted under the assumption that
travelers fly in the plane as they find it, with no special
modifications. Accessories and special services for handicapped
travelers that are prevalent in commercial airlift are not practical
for military aircraft that provide space-available travel.

Additionally, the entire space-available program is resource
constrained. Any increase in the current demand for service would
severely tax resources provided for mission support activities. To
expand the privilege to other categories would consume added
resources and diminish the value of the limited benefit currently



available to active duty personnel and their dependents. In light of
these considerations, and in the current climate of budget reductions
impacting a myriad of high-priority defense programs including
military manpower, it is not practical to expand the space-available
program.

The DoD receives numerous requests to extend space-available
travel to additional categories of people, including
service-connected disabled veterans, widows of military retirees,
retired Federal Civil Service employees, and Public Health Service
officers. 1In each case, our review of present and future air travel
requirements has precluded the Department from expanding the
privilege. As a matter of DoD policy, the space-available travel
privilege has not been extended to persons or groups beyond those
currently authorized. This policy is primarily based on mission
requirements and resource constraints. We ask your support in
ensuring the privilege is also not expanded by legislation.

The Office of Management and Budget advises that, from the
standpoint of the Administration’s program, there is no objection to
the presentation of this report for the consideration of the
Committee.

Sincerely,

cc: Honorable Strom Thurmond
Ranking Republican
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4815
NATIONAL SECURITY COUNCIL

WASHINGTON. D.C. 20506

June 30, 1993
ACTION
MEMORANDUM FOR WILLIAM H. ITOH
THROUGH: ROBERT G. BELL %-M?
FROM: ke1TH HAHN KH
SUBJECT: Defense Proposed Report RE: H.R. 594, Temporary

Lodging Payment Incurred by Certain Individuals
. | X PR
‘§uWMM) with MQO\-‘@MI
Attached at Tab II is a draft Defense report o# H.R. 594, a bill
to provide payment of temporary lodging expense to the family of

a member hospitalized for serious injury or serious illness. We
have reviewed and concur in the response.

P
/)
Concurrence by: Jeremy ?Qgﬂéf‘

RECOMMENDATION

That you sign the memo to Ronald Peterson at Tab I.

Attachments
Tab I Memorandum to Ronald Peterson
Tab II Incoming Correspondence



4815

NATIONAL SECURITY COUNCIL -
WASHINGTON. D C 20506

MEMORANDUM FOR RONALD K. PETERSON
FROM: WILLIAM H. ITOH
SUBJECT: Defense Proposed Report RE: H.R. 594, Temporary

Lodging Payment Incurred by Certain Individuals

The National Security Council staff has reviewed and concurs in
the Defense proposed report.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

Washington, D.C. 20503 SPEC‘AL

June 24, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #I-732

TO: Legislative Liaison Officer -

GSA - William R. Ratchford - (202)501-0563 - 237
NSC - William H. Itoh - (202)395-3723 - 249
TRANSPORTATION - Tonm Herlihy - (202)366-4687 - 226

FROM: RONALD K. PETERSON (for) kfi
Assistant Director for Legislative Reference

OMB CONTACT: MIKE GOAD (395-7301)
8ecretary’s line (for simple responses): 395-6194

SUBJECT: Defense Proposed Report RE: HR 594, Temporary
Lodging Payment Incurred by Certain
Individuals

DEADLINE: WEDNESDAY, July 14, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
‘accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You~Go" provisions of
Title XIII of the Omnibus Budget Reconciliation Act of 199%0.

CC:
T. Stanners
B. Thierwechter



LRM #1-732
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

If your response to this request for views is simple (e.g.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the response is simple and you prefer to
call, please call the branch-wide line shown below (NOT the
analyst’s line) to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected to voice mail if the analyst does not
answer); (2) sending us a memo or letter; or (3) if you are an
OASIS user in the Executive Office of the President, sending an
E-mail message. Please include the LRM number shown above, and
the subject shown below.

TO: MIKE GOAD
Office of Management and Budget
Fax Number: (202) 395-5691
Analyst/Attorney’s Direct Number: (202) 395-7301
Branch-Wide Line (to reach secretary): (202) 395-6194

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: Defense Proposed Report RE: HR 594, Temporary
Lodging Payment Incurred by Certain
Individuals

The following is the response of our agency to your request for
views on the above-captioned subject:

Concur
No objection
No comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this
response sheet
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The Honcrable Ronald Dellums
Chairman, Committee on Armed Services
House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

This is in response to your request of January 28, 1993 for the
views of the Department of Defense on H.R. 594, a bill "To amend
title 37, United States Code, to provide for the payment of temporary
lodging expense incurred by family members who receive transportation
incident to the hospitalization of a member of the Armed Forces for a
serious illness or serious injury sustained by the member in the line

of duty."”

The Department supports the legislation, but we recommend
changing the term used to describe the entltlement to "per diem
allowances. "Temporary lodging expense" is a term used to describe
an entitlement service members and their dependents have when making
a permanent change of station move to, from, or between duty stations
within the Continental United States, as provided in 37 U.S.C. 404a.
To refer to subject entitlement in the same way would confuse the
two. Using the "per diem allowance" to refer to subject entitlement
would use the same term used to reimburse members for similar
expenses of their dependents while performing travel incident to a
permanent change of station, as provided for in 37 U.S.C. 406.

H.R. 594 would provide a much needed service to the family of a
member hospitalized for serious injury or serious illness.
Currently, family members must pay their own expenses during long
durations of hopitalization of the Service member. Authorizing this
payment will increase morale and ease the family’s financial burden.

The Department appreciates the Committee’s interest and concern
for the welfare of those service members who are hospitalized for a
serious illness or serious injury sustained in line of duty.

The Office of Management and Budget advises that, from the
standpoint of the Administration’s program, there is no objection to
the presentation of this report for the consideration of the
Committee. '

Sincerely,



4817

NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

June 30, 1993

ACTION

MEMORANDUM FOR WILLIAM H. ITOH

THROUGH : ROBERT G. BELL V47

FROM: KEITH HAHN /(/7'

SUBJECT: Defense Proposed Report RE: H.R. 1243, Prohibition
Against Foreign Acquisition of Allison
Transmission

Jid fkees no gorthon with readd s
Attached at Tab II is a draft Defense reg;;E\pﬁ’H.R. 1243, a bill

to prohibit any foreign person from acquiring, directly or
indirectly, Allison Transmission, a division of General Motors
Corporation. We have reviewedland concur in the response.
Concurrence by: Jeremy og{;e%L

RECOMMENDATION

That you sign the memo to Ronald Peterson at Tab I.

Attachments
Tab I Memorandum for Ronald Peterson
Tab II Incoming Correspondence
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NATIONAL SECURITY COUNCIL
WASHINGTON. D.C. 20506

MEMORANDUM FOR RONALD K. PETERSON

FROM: WILLIAM H. ITOH

SUBJECT: Defense Proposed Report RE: H.R. 1243, Prohibition
Against Foreign Acquisition of Allison
Transmission

The National Security Council staff has reviewed and concurs in
the Defense proposed response.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
washington, D.C. 20503 SPE@HAL

June 25, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #I-733

TO: Legislative Liaison Officer -

CEA - Francine Obermiller - (202)395-5036 = 242

CIA - [ (2)(3) [ [001]
COMMERCE - Michael A. Levitt - (202)482-3086 - 324
JUSTICE - Faith Burton -~ (202)514-2141 - 217

NEC - Sonia Mathews - (202)456-6722 - 429

NSC - William H. Itoh - (202)395-3723 - 249

OSTP - Susanne Bachtel - (202)456-7116 - 288

USTR - Fred Montgomery = (202)395-3475 - 223

STATE - Julie C. Norton - (202)647-2137 - 225

TREASURY - Richard S. Carro - (202)622-1146 - 228

FROM: RONALD K. PETERSON (for) ﬁr‘,‘@ K,(EM/
i

Assistant Director for lLedgislative Reference

OMB CONTACT: MIKE GOAD (395-7301)
Secretary’s line (for simple responses): 395-6194

SUBJECT: Defense Proposed Report RE: HR 1243,
Prohibition Against Foreign Acquisition of
Allison Transmission

DEADLINE: THURSDAY, July 15, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go'" provisions of
Title XIII of the Oomnibus Budget Reconciliation Act of 1990.

CC:

A, McNutt-Miller
J. McClelland

K. MacIntyre




LRM #I-733
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

If your response to this request for views is simple (e.g.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the response is simple and you prefer to
call, please call the branch-wide line shown below (NOT the
analyst’s line) to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected to voice mail if the analyst does not
answer); (2) sending us a memo or letter; or (3) if you are an
OASIS user in the Executive Office of the President, sending an
E-mail message. Please include the LRM number shown above, and
the subject shown below.

TO: MIKE GOAD
Office of Management and Budget
Fax Number: (202) 395-5691
Analyst/Attorney’s Direct Number: (202) 395-7301
Branch-Wide Line (to reach secretary): (202) 395-6194

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: Defense Proposed Report RE: HR 1243,
Prohibition Against Foreign Acquisition of
Allison Transmission

The following is the response of our agency to your request for
views on the above-captioned subject:

Concur
No objection
No comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this
response sheet
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& DEPARTMENT OF DEFENSE %
A

WEENSPUY GENERAL COUNSEL

- % >

The Honorable Lee H. Hamilton f
Chairman, Committee on Foreign Affairs

4
House of Representatives &/2 /y

washington, D.C. 20515
Dear Mr. Chalrman:

This is in response to your request for the views of the
Department of Defense on H.R. 1243, 1034 Congress, a bill, "To
prohibit any foreign person from acquiring, directly or
indirectly, Allison Transmission, a division of General Motors
Corporation.” _

The Department of Defense has no specific goals that would
be served by the legislation. Allison Transmission has been a
critical supplier of new components and spare parts for more than
42,000 U.S. Army tracked combat vehicles; such as the Abrams tank
geries, family of M109 self-propelled howitzers, Field Artillery
Ammunit®on Resupply Vehicles. Currently, and in the foreseaeaable
future, Allison’s products primarily support system upgrades and
sustain fielded sygtems. New production is not anticipated. The
Department agrees that Allison Transmission is an important
component to the defense industrial base but believes that the
proposed sale to a foreign corporation will not reduce employment
opportunities or relocate job opportunities outside the United
States. H.R. 1243 would prohibit any foreign person from
acquiring, directly or indireectly, ownership or control of
Allison Transmission, a division of General Motors Corporation.
The bill would require the Attorney General to seek appropriate
relief, including injunctive or divestment relief, in the
district courts of the United States in order to carry out this
section.

This legislation would have no effect nor is it expected
that it will result in any additional cost to the Department.

The Office of Management and Budget advises that, from the
standpoint of the Administration’s program, there ie no objection
to the presentation of this report for the consideration of the
Committee.

® Sincerely,

Jamie S. Gorelick

*x TOTAL PAGE.B@B3 x*xx
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Washington, D.C. 20520
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June 30, 1993

“SECRE®-
DECL: OADR
MEMORANDUM FOR MR. ANTHONY LAKE
THE WHITE HOUSE
SUBJECT: State Comments on the Draft NSC Paper on COCOM List

Liberalization

The attached paper summarizes State's comments on the draft
NSC paper of June 29 concerning options for initial COCOM
liberalization proposals.

/2-4-\..3 ,:Q
Marc Grossman
Executive Secretary

Attachments:

As stated.
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