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DEPARTMENT OF VETERANS AFFAIRS 
ASSISTANT SECRETARY FOR PUBLIC AND INTERGOVERNMENTAL AFFAI 

WASHINGTON DC 20420 

Memorandum To: 

From: 

Subject: 

Kitty Higgins and Rahm Emanuel 

Kathy Jurado 

VA talking points on nicotine dependence including: 

Date: 

1) VA Under Secretary for Health opinion as to whether nicotine dependence may 
be considered a disease for compensatory purposes, 

2) VA General Counsel opinion on eligibility for compensation based on 
nicotine dependence, and 

3) Administration's proposed legislation. 

June 20, 1997 

1) May 5, 1997 Opinion of VA Under Secretary for Health 
May nicotine dependence be considered a disease for VA compensadon purposes? 

VA Under Secretary for Health determined that nicotine dependence may be considered ar 
disease for compensation purpose ĵFibwever, there are no scientific bases to determine 
how long it takes to become nicotine dependent. (See Attachments 1 & 2) 

2) May 13, 1997 Opinion of VA General Counsel 
C M ^ V A pay compensation for disabilities or deaths attributable to veterans' use of tabacco 

Veterans and their survivors are entitled to compensation for "service connected" 
disabilities or deaths, i.e. those due to injuries or diseases incurred or aggravated during 
military service. In a 1993 opinion, the former General Counsel determined that 
compensation is payable for disabilities or deaths attributable to veterans' use of tabacco 
products during service. 

VA historically has also considered service connected on a "secondary" basis disabilities 
proximately due to service-connected diseases. In 1997, VA program officials asked the 
General Counsel for a formal opinion as to whether nicotine dependence acquired in 
service, leading to postservice smoking which ultimately causes physical illness (such as 
lung cancer or cardiovascular disease), can be the predicate for service connecting the 
smoking-related illness. In other words, is compensation payable for the results of even 
postservice smoking if it Ts due to nicotine dependence acquired in service? 

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether nicoliA 
dependence is a disease. Citing a May 5, 1997, memorandum from the Under Secretary 
for Health to the effect that nicotine dependence may be considered a disease for VA-
compensation purposes, the General Counsel stated that the remaining issues which must 
be decided in judging these claims ape 1) whether the nicotine dependence was acquired in 
service, and 2) whether the nicotine dependence was the "proximate" cause of thc claimed 
illness — both acknowledged to be very difficult questions of fact. 

Regardingtheproximate-cause issue, the opinion stated the causal connection would be 
broken if, for examplenhere^had been sustained fuirremissiorTof thenicotine dependence 
following serviceliinjî subsequent resumption of tabacco use, or exposure^ytoxic— 
substance whicfTconstTtuted a supervening cause of the claimed disability or deatHT * 
(SeFAtTacfimenrS) " ' 
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VA Talking Points on Nicotine Dependence 

3) Administration's proposed legislation 

Under current law, VA adjudicators in resolving jxlaim^would have thc burden of 
^etermming^vhether a veteranjjequiredj^c.otine .dependence:during:servim^d^whether _ 

that nicotjnedepen3ence,Jwhich-arose-during-service,-is-the-proximate_cause ofdisability 
both acknowledged to be very difficult questions of fact. However, the Administration has 
submitted legislation to Congress that would make UjHnecessary toascertain any link 
between inservice tobacco use and pos5ervicegIseases7 

The Administration proposes to amend Title 38 to prohibit service-connection of disabiliti 
or deaths based sole y on their being attributable, in whole or in part, to veterans' use of 
tobacco products during service. This-proposal would not preclude establishing service--
connection based,on.a finding that a.disease or injury became manifest or was aggravated 

^during^ctive refvicei'or-became.manifest to the requisite degree of disability during an-
applieable statutory presumptive period. .Under current law^ji veteran could he service-
connected for diseases and conditions thatcoula De causedTBy tobacco use and manifest 
themselves during service or an appHcablc presumptive period, regardless of whether the 
veteran used tobaccc^fe^Sgfc^s^^ 

The proposed legislation defines the limits of the government's responsibility as nd 
encompassing a veteran's risks from smoking. This proposal would apply to the 
adjudication of new claims for monthly compensation filed after enactment and would noi 
affect pending claims. The proposal is not an argument against thc health consequences 
smoking or the addictive nature of tobacco, which are well-recognized, but is a stateme: 
that reinforces the traditional role of the benefits system. The system was designedToaid 
veterans disabled while serving their country, who to varying degrees put themselves at 
risk, while carrying out their responsibilities as soldiers. (See Attachment 4) 

I in 
? 
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aanT^ats Memorandum 
^ APR 8 1997 

General Counsel (022) 3 'i-. =3 

Request f o r Opinion -- Nicotine Dependence , o 
To: -o ; .1 

Under Secretary f o r Health (10) ~Z\;. 2 

o . • 
1. As you know, under 38 U.S.C. §§ 1110, 1131, and 1310, ~" 
compensation i s payable f o r d i s a b i l i t y " r e s u l t i n g from per­
sonal i n j u r y suffered or disease contracted i n l i n e of 
duty . . . i n the active m i l i t a r y , naval, or a i r service" 
and f o r death from a service-connected d i s a b i l i t y . D i s a b i l ­
i t y which i s proximately due t o or the result of a service-
connected disease or i n j u r y i s considered service connected 
under 38 C.F.R. § 3.310(a). A 1993 precedent opinion, 
VAOPGCPREC 2-93 (O.G.C. Prec. 2-93), held that d i r e c t serv­
ice connection of d i s a b i l i t y or death may be established i f 
the evidence establishes ..that i n j u r y or disease resulted 
from tobacco use i n l i n e of duty i n the active m i l i t a r y / na­
v a l , or a i r service. The opinion also noted that, i f nico­
t i n e dependence i s considered a disease or i n j u r y f o r com­
pensation purposes, such dependence began i n service, and 
re s u l t i n g tobacco use led t o d i s a b i l i t y subsequent to serv­
ice, service connection could be established f o r that d i s ­
a b i l i t y pursuant to 38 C.F.R. § 3.310(a). 

2. The Veterans Benefits Administration (VBA) recently re­
quested an opinion from t h i s o f f i c e regarding the circum­
stances under which service connection may be established 
f o r tobacco-related d i s a b i l i t y or death on the basis th a t 
such d i s a b i l i t y or death i s secondary to nicotine dependence 
which arose from a veteran's tobacco use during service. In 
VAOPGCPREC 2-93r the General Counsel stated that nicotine 
dependence, which was c l a s s i f i e d by the American Psychiatric 
Association's Diagnostic and S t a t i s t i c a l Manual of Mental 
Disorders, Third Edition^Revised, as a psychoactive sub­
stance-use disorder, c l e a r l y would f a l l outside the scope of 
the term " i n j u r y . " The same conclusion would follow under 
the Fourth Edition of the Diagnostic and S t a t i s t i c a l Manual, 
which c l a e e i f i e s nicotine dependence as a "substance use 

VA FORM o m c 
MAR 1989 * ' U a 
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Under Secretary for Health (10) 

^disorder." Resolution of the question posed by VBA, there-
fore,necessarily depends upon whether nicotine dependence 
may be consxOgred a d 1 uc^se—f-or—eompensation—puxpo'S^ea^ 

3. In VAOPGCPREC 82-90 (O.G.C. Prec. 82-90), a precedent 
opinion discussing the definition of the term "disease" as 
used in 38 U.S.C. SS 1110 and 1131, the General Counsel 
cited Qorland'B I l lus trated Medical Dictionary 385 (26th ed. 
1_974) as defining the term "disease^ai "any deviation from 
or interruption of the normal structure, or function of, any" 
^partT~organ, or system or che bodyrhat i s man 1 rented, by a 
characteristic set of symptoms and nfgns artĝ wHn?̂ —RI--t-o-i-t̂ jy# 

pctLhotogy, and prognosis may be known or^unknownT"—^he-rapst 
—goccnt edition of XTorland's XI lustra ted Medical Dictionary 
478 (28th ed. 1994) provides v i r t u a l l y the same definition 
of "disease." The General Counsel also pointed out that, in 
Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954), 
the United States Court of Appeals for the District of Co­
lumbia Circuit indicated that the term "disease" refers to a 

1 oos 

condition which i s capable of improvement or deterioration, 
-gee alao VAOPGCPREC 67-90 (5TG7C. Prec. 67-90) (stating~tHat 
a disease i s usually capable of improvement or deteriora­
tion) . As stated in VAOPGCPREC 2-93, a determination of 
whether nicotine dependence may be considered a disease for 
compensation purposes requires application of accepted medi­
cal principles relating to that condition. We therefore re­
quest your opinion as to whether, under the above c r i t e r i a , 
and in light of the latest available information on nicotine 
dependence, including newly reported material concerning i t s 
etiology, pathology, and prognosis, nicotine dependence may 
be considered a disease for compensation purposes. 

4. We request your prompt attention to this matter so that 
we may advise VBA, which i s awaiting guidance prior to adju­
dicating numerous claims which have been set aside pending 
resolution of issues relating to tobacco-related d i s a b i l i ­
t i e s . 

Mary Lou Keener 
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Attachment 2 

SnT^at Memorandum 
Date: MA\ 5 19gf7 

From: Under Secretaiy for Health (10) 

S u b i : Request for Opinion - Nicotine Dependence 

"fe: 
General Counsel (022) 

1. In response to your request of April 9.1997, regarding VHA's opinion as to whether 
nicotine dependence may be considered a disease for compensatory purposes, please be 
advised that the Diagnostic and Statistical Manual of Mental Disorders (4* edition^ 
classifies nicotine dependence as a substance use disorder. Thus, I suppose that nicotine 
dependence may be considered a disease, as illustratedTnyour reierence to 
VAOPGCPREC 67-90 (which states that a disease is usually capable of improvement or 
deterioration). 

2. An individual who becomes dependent on nicotine can go into remission by 
—eliminating the use of products/substances containing nicotine, such as tobacco products. 

Sometimes this is facilitated by or requires medical treatment. 

3. I must point out that, however, another important issue in this regard is the timeat_^ 
which a person becomes dependent on nicotine, or for that matter, any substance. At 
present, there are no physiologicrciitefi'a, medical dataror other scientific bases to 
determine how long it takes to become dependent on nicotine. Dependence may occur 
after smoking the first few packs of cigaisttes. or after the first month of smoking, or 
many monthsjifter starting to smoke. 

4. For those persons whose nicotine dependence requires medical treatment, please be 
advised that there exists a variety of treatment regimens, including use of tapering doses 
of nicotine delivered by a skin patch or p m Jgfonn n r r smnVing, with or without 
the assistance of medical treatment, I suppose you could consider the nicotine dependence 
to be in remission, although it is not customarily thought of in this way. However, since 
everyone is susceptible to the addictive potential of nicotine, as far as we know, it cannot 
be scientifically stated, at this time, whether the reoccurrence of nicotine dependence that 
would occur with resumption of tobacco use is a relapse of the original condition grade— 
novo reoccurrence of the condition. 

5. Finally, please be advised that the use of •'proximate" as related to disability or death 
caused by conditions associated with nicotine dependence, ana as commonly dcfittcdris 

jiotsupported bv medical evidence^For example, it cannot be medically determined that 
an individual who smoked and died from artherosclerosis or congestive heart failure 
(CHF) due to chronic obstructive pulmonary disease would not have died from CHF if 

VA FORM 9 1 f t l - *71 d i r / ' 
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he/she did not smoke. Other risk factors such as diet, exercise, cholesterol levels, etc., 
also substantially influence the development of heart disease and the relative etiologic 
contribution of such factors cannot be scientifically apportioned. 

6. If I may be of further assistance to you in this matter, please do not hesitate to contact 
my office. 

Kenneth W. Kizer, M.D., M.P.H. 
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Attachment 3 

SSKEttS. Memorandum 
May 13, 1997 VAOPGCPREC 19-9 7 

•o"1 General Counsel (022) 

S j b | Secondary Service Connection Based on Nicotine Dependence 

Direc tor , Compensation and Pension Service (21) 

QUESTION PRESENTED: 

Under what circumstances may serv ice connection be estab­
l i s h e d f o r t o b a c c o - r e l a t e d d i s a b i l i t y or death on the basis 
t h a t such d i s a b i l i t y or death i s secondary to n i c o t i n e de­
pendence which arose f rom a ve te ran ' s tobacco use d u r i n g 
se rv i ce? 

COMMENTS: 

To 

1. Section 3.310(a) of t i t l e 38, Code of Federal Regula-
t i o n s , provides, i n p e r t i n e n t p a r t , t h a t , " [ d ] i s a b i l i t y 
which i s proximateiy~clue t o or the r e s u l t of a service-
connecifea disease or i t t j l i r y s l i d l l be service connected."'—-
The d i s a b l i n g c o n d i t i o n stemming trom the service-connected 
.disease or i n j u r y I s r e f e r r e d to i n the r e g u l a t i o n as a 
''s¥corig?Fy~condlt'igTrr" ^Where a claimant can e s t a b l i s h that' 
a disease or i n j u r y r e s u l t i n g i n d i s a b i l i t y or death was a 
d i r e c t r e s u l t of tobacco use during service, e.g., damage 
done t o a veteran's lungs by i n - s e r v i c e smoking gave r i s e t o f <3> 
lung cancer, s e r v i c e connection may be established without 
reference t o s e c t i o n 3.310(a). However, where the evidences-
i n d i c a t e s a l i k e l i h o o d t h a t a veteran's d i s a b l i n g i l l n e s 5 ~ ~ 
had i t s o r i g i n i n tobacco use subsequenr zo SeYVl~e^ aTVd-the-
veteran developed a n i c o t i n e depgnflenrp rinrlnn servicre~whijchr 
l e d to~contlnuP-d totaarcn use l i f t e r service,, the issue then _ 
becomes_ji]ietlvex---fche il-lness-may-be- considered_s.ec^onda r y ^ t o 
the s e r v i c e - i n c u r r e d n i c o t i n e dependence and r e s u l t i n g d i s -
a b i l i t v _ o x _ d e a t h mav be service connected on that baiTs^pur-
suant t o 3ecti&D_3. 31 0 (.al^ ~ 

2. VAOPGCPREC 2-93 (O.G.C. Prec. 2-93) held th a t determina­
t i o n of whether n i c o t i n e dependence may be considered a d i s ­
ease f o r compensation purposes i s e s s e n t i a l l y an adjudica­
t i v e matter t o be resolved; by a d j u d i c a t i v e personnel based 
on accepted medical p r i n c i p l e s . That opinion also noted i n 
passing t h a t , i f n i c o t i n e dependence i s considered a disease 
f o r compensation purposes, such dependence began i n service, 
and r e s u l t i n g tobacco use led to d i s a b i l i t y , the issue would 
become whether secondary service connection could be estab-

V A F O R M - j i r i K 
MAR 1989 * , w o 
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Director, Compensation and Pension Service (21) 

lished for that d i s a b i l i t y pursuant to 38 C.F.R. § 3.310(a). 
The threshold question which must be answered with regard to 
claims for secondary service connection of tobacco-related 
disability or death i s whether nicotine dependence may be 
considered a disease within the meaning of the veterans' 
benefit laws. See VAOPGCPREC 2-93, paras. 2-4, In a May 5, 
1997, memorandum, the Under Secretary for Health, relying 
upon the criteria set forth in VAOPGCPREC 67-90 (O.G.C. 
Prec. 67-90), stated that nicotine dependence may be consid­
ered a disease for VA compensation purposes. 

3. Assuming the conclusion of the Under Secretary for 
Health that nicotine dependence may be considered a disease 
for compensation purposes i s adopted by adjudicators, secon-
-darv service connection may be established, under the terms 
of38 C.F.R. § 3.310(a) . nnlv 1 f a Vergrsff^-fn-Eg^fngrrete— 
^pendence, which arose in service, ana~~T~gsrajrtin̂ J:oba'cco"~use"" 
may be considered the pxoximafce--cause--of—the—djsab'i'lTt~y~oF 
^-g^TR^lTTch~^^lreZ^a^s--af the claim.—We note i n i t i a l l y 
^hat a determination of proximate cause is basically one of 
fact, for determination by adjudication personnel. VADIGOP, 
3-17-71 (Vet). "Proximate cause" is defined by Blacfc's Law 
Dictionary 1225 (6th ed. 1990) as w[t]hat which, in a natu­
ra l and continuous sequence, unbroken by any efficient in­
tervening cause, produces injury, and without which the re­
sult would not have occurred." This definition i s very 
similar to the following definition of proximate cause 
adopted by the General Counsel of the Bureau of War Risk In­
surance in a January 12, 1921, opinion, 13 Op. G.C. 141 
(Bureau of War Risk Ins. 1921): 

An act which directly produced the injury * * *. 
That cause which naturally leads to and which 
might have been expected to produce the result. 
That from which the effect might be expected to 
follow without the concurrence of any unusual c i r ­
cumstances. That which immediately produces the 
effect as distinguished from a predisposing cause. 
(32 Cyc. 745). 

See also VADIGOP 3-17-71 (Vet) (quoting same defini­
tion) . 

4. A subsequent event, which i s referred to as an "inter­
vening" cause, may interrupt the causal connection between 
an event or circumstance and subsequent incurrence of dis­
ability or death. See, e.g., Bludworth Shipyard, Inc. v. 
L i r a , 700 F.2d 1046, 1051-52 (5th Cir. 1983). An "inter­
vening" cause which "*turns aside the(] course [of events]. 
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prevents the natural and probable result of the original act 
or omission, and produces a different result that could not 
have been reasonably anticipated'" may be considered a su­
pervening cause of injury which severs the causal connection 
between the original act and the injury. Sheehan v. New 
York, 354 N.E. 2d 832, 835-36 (N.Y. 1976) (quoting 1 War-
fen's N.Y. Negligence § 5.08). 1 

5. Again, assuming that adjudicators adopt the Under Secre­
tary for Health's conclusion that nicotine dependence may be 
considered a disease, the two principal questions which must 
be answered by adjudicators in resolving a claim for bene­
f i t s for tobacco-related disability or death secondary to 
nicotine dependence are: (1) whether the veteran acquired a 
dependence on nicotine during service; and (2) whether nico­
tine dependence which arose during service may be considered 

. the proximate cause of disability or death occurring after 
^-aervics^- With regard to the f i r s t question, determination 

of whether a veteran i s dependent on nicotine i s a medical 
issue. According to the American Psychiatric Association's 
Diagnostic and S t a t i s t i c a l Manual of Mental Disorders, 
Fourth Edition (1994) (DSM-IV) at 243, the c r i t e r i a for di­
agnosing substance dependence are generally to be applied in 
diagnosing nicotine dependence. Under those criter i a , as 
applied to the specific circumstances surrounding nicotine 
use, nicotine dependence may be described as a maladaptive 
pattern of nicotine use leading to c l i n i c a l l y significant 
impairment or distress, as manifested by three or more of 
the following c r i t e r i a occurring at any time in the same 12-
month period: (1) tolerance, as manifested by the absence 
of nausea, dizziness, and other characteristic symptoms de­
spite use of substantial amounts of nicotine or a diminished 
effect observed with continued use of the same amount of 

1 Relevant considerations in determining whether an 
"intervening" cause supercedes an earlier event as the 
proximate cause of an injury include: (1) the fact that i t s 
intervention brings about ham different in kind from that 
which would otherwise have resulted from the original event; 
(2) the extraordinary, rather than normal, nature of the 
force's operation; (3) the fact that the intervening force 
i s operating independently of any situation created by the 
original event or i s or i s not a normal result of such an 
event; (4) the fact that the operation of the intervening 
force i s due to another's action or failure to act; (5) the 
fact that the intervening force i s due to an act of another 
which i s wrongful and subjects the actor to l i a b i l i t y ; and 
(6) the degree of culpability of a wrongful act of another 
which sets the intervening force in motion. Restatement 
(Second) of Torts § 442 (1965). 
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nicotine-containing products; (2) withdrawal, marked by ap­
pearance of four or more of the following signs within 
twenty-four hours of abrupt cessation of daily nicotine use 
or reduction in the amount of nicotine used: (a) dysphoric 
or depressed mood; (b) insomnia,- (c) i r r i t a b i l i t y , f r u s t r a ­
t i o n , or anger; (d) anxiety; (e) d i f f i c u l t y concentrating; 
(f) r e s t l e s s n e s s ; (g) decreased heart rate; or (h) increased 
appetite or weight gain; or by use of nicotine or a c l o s e l y 
r e l a t e d substance to r e l i e v e or avoid withdrawal symptoms; 
(3) use of tobacco in larger amounts or over a longer period 
than was intended; (4) persistent desire or unsuccessful ef­
f o r t s to cut down or control nicotine use; (5) devotion of a 
great deal of time i n a c t i v i t i e s necessary to obtain nico­
t i n e (e.g., driving long distances) or use nicotine (e.g., 
chain-smoking) ; (6) relinquishment or reduction of important 
s o c i a l , occupational, or recreational a c t i v i t i e s because of 
nico t i n e use (e.g., giving up an a c t i v i t y which occurs i n 
smoking-restricted areas) ; and (7) continued use of nicotine 
despite knowledge of having a persistent or recurrent physi­
c a l or psychological problem that i s l i k e l y to have been 
^ e d or exacerbated by nicotine. Id. at 181, 243-45. 

6. J f i t i s determined that, as a result of nicotine de­
fence acquired in service, a veteran continued to use to­

bacco products following service, adjudicative personnel 
must determine whether the post-service usage of tobacco 
products was the proximate cause of the d i s a b i l i t y or death 
upon which the claim i s predicated. As discussed above, a 
supervening cause of the d i s a b i l i t y or death would sever the 
causal connection to acquisition of the nicotine dependence 
i n s e r v i c e . Post-service exposures to environmental or oc­
cupational toxins other than tobacco products may also be 
found, under the facts of p a r t i c u l a r cases, to constitute 
supervening causes of the d i s a b i l i t i e s or deaths so as to 
preclude findings of service connection. 

7. Moreover, i f a nicotine-dependent individual has 
^achieved sustained f u l l remission and then resumes use of 
-•-^v.a^r~r. p^Hncts, the question a r i s e s whether such resump-
_«-<r>r> ,~rmQi--n-iit«»ct a gnparvening cause which breaks the corr-—-
nection between the individual's prior tobacco use"and d i s ^ 
abiTTfy or death resulting trom resumed use of tobacco and 

- ^ ^ c ^ J ^ - i n Hn nn irn r ^ r w - n n r r ^ r t r P ftf tHife h i C f t t i r t e d e p e n d e n c e r ^ 

DSM-IV, at 180, indicates that sustained f u l l remission i s 
achieved when none of; the c r i t e r i a for nicotine dependence 
has been met for twelve months or longer. Where a veteran 
achieves sustained f u l l remission of nicotine dependence 
following service and subsequently resumes tobacco use, and 
i t can be determined that d i s a b i l i t y or death resulted from 
tobacco use, and a de novo dependence, which occurred a f t e r 
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the resumption-;—ê -e—CaiLSuaJ—<-r,nnn/-.f_-i r-̂  Hot-yppn nicotine de-
pendence incurred during service and the claimed secondary 
"condition shoulcf; i n our view, oe considered to have been 
severed . • " 

HELD: 

a. A determination as to whether service connection for 
d i s a b i l i t y or death a t t r i b u t a b l e to tobacco use subsequent 
to m i l i t a r y service should be established on the basis that 
such tobacco use resulted from nicotine dependence arising 
i n service, and therefore i s secondarily service connected 
pursuant to 38 C.F.R. § 3.310(a), depends upon'whether nico­
t i n e dependence may be considered a disease -for purposes of 
the laws governing veterans' benefits, whether the veteran 
acquired a dependence on nicotine in service, and whether 
that dependence may be considered the proximate cause of 
d i s a b i l i t y or death r e s u l t i n g from the use of tobacco prod­
ucts by the veteran. I f each of these three questions i s 
answered i n the a f f i r m a t i v e , service connection should be 
established on a secondary basis. These are questions that 
• must"tofe answered by adjudication personnel applying estab­
lished medical p r i n c i p l e s to the facts of particular claims. 

b. On the issue of proximate cause, i f i t i s determined 
that, as a result of nicotine dependence acquired i n serv­
ice, a veteran continued to use tobacco products following 
service, adjudicative personnel must consider whether there 
i s a supervening cause of the claimed d i s a b i l i t y or death 
which severs the causal connection to the service-acquired 
nicotine dependence. Such supervening causes may include 
sustained f u l l remission of the service-related nicotine de­
pendence and subsequent resumption of the use of tobacco 
products, creating a de novo dependence, or exposure to en­
vironmental or occupational agents. 

EI0I2 

Mary Lo 
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THE SECRETARY OF VETERANS AFFAIRS Attachment 4 

WASHINGTON 

MAY 91997 

The Honorable Newt Gingrich 
Speaker of the House of Representatives 
Washington, D.C. 20515 

Dear Mr. Speaker: 

Transmitted herewith i s a d r a f t b i l l , the "Veterans' Compen­
s a t i o n C o s t - o f - L i v i n g Adjustment and Benefit Programs Improvement 
Act of 1997," t o authorize a c o s t - o f - l i v i n g adjustment (COLA) f o r 
f i s c a l year (FY) 1998 i n the rates of d i s a b i l i t y compensation and 
dependency and indemnity compensation (DIC), and t o revise and 
improve c e r t a i n veterans compensation, pension, and memorial a f ­
f a i r s programs, and f o r other purposes. I request that t h i s 
d r a f t b i l l be r e f e r r e d to the appropriate committee f o r prompt 
c o n s i d e r a t i o n and enactment. 

Section 101 of the d r a f t b i l l would d i r e c t the Secretary of 
Veterans A f f a i r s t o increase a d m i n i s t r a t i v e l y the rates of com­
pensation f o r service-disabled veterans and of DIC f o r the s u r v i ­
vors of veterans whose deaths are service r e l a t e d , e f f e c t i v e 
December 1, 1997. The rat e of increase would be the same as the 
COLA that w i l l be provided under current law t o veterans' pension 
and Social Security r e c i p i e n t s , which i s c u r r e n t l y estimated t o 
be 2.7 percent. We believe t h i s proposed COLA i s necessary and 
appropriate i n order to pro t e c t the b e n e f i t s of these most de­
serving r e c i p i e n t s from the eroding e f f e c t s of i n f l a t i o n . We es­
timate t h a t enactment of t h i s section, i n conjunction w i t h sec­
t i o n 102 of t h i s d r a f t b i l l , would r e s u l t i n b e n e f i t costs of 
$330.7 m i l l i o n during FY 1998 and $1.94 b i l l i o n over the f i v e -
year period beginning i n FY 1998. The costs associated w i t h the 
compensation COLA are considered t o be part of the compensation 
baseline and not subject t o the pay-as-you-go provisions of the 
Omnibus Budget R e c o n c i l i a t i o n Act of 1990. 

Section 102 would require the Secretary of Veterans A f f a i r s , 
i n computing new rates of (or l i m i t a t i o n s a f f e c t i n g ) d i s a b i l i t y 
compensation and DIC pursuant to the enactment of any l e g i s l a t i o n 
r e q u i r i n g the Secretary to increase such rates t o provide a COLA 
for f i s c a l year 1998 and th e r e a f t e r , to round down t o the next 
lower whole d o l l a r any^rate that i s not evenly d i v i s i b l e by one 
d o l l a r . This proposal i s consistent with the congressionally-
mandated c a l c u l a t i o n methods applied to COLA's f o r f i s c a l years 
1994, 1995, and 1996. We estimate t h i s proposal would reduce FY 
1998 b e n e f i t cost associated with the COLA proposed i n sec t i o n 
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101 of t h i s d r a f t b i l l by $17 m i l l i o n and reduce the f i v e - y e a r 
b e n e f i t cost f o r FY 1998 through FY 2002 by $287 m i l l i o n , as com­
pared t o the cost of t h a t COLA and f u t u r e COLAs based on roundinc 
odd d o l l a r amounts t o the nearest whole d o l l a r . The savings arc 
s u b j e c t t o the pay-as-you-go provisions of the Omnibus Budget 
R e c o n c i l i a t i o n Act of 1990. 

Section 103 would amend t i t l e s 26 and 38 of the United 
States Code t o make permanent the a u t h o r i t y of the Department of 
Veterans A f f a i r s (VA) t o access unearned income infor m a t i o n from 
the I n t e r n a l Revenue Service (IRS) and wage, self-employment, and 
r e t i r e m e n t income i n f o r m a t i o n from the Social Security Admini­
s t r a t i o n (SSA) f o r purposes of income v e r i f i c a t i o n i n determining 
e l i g i b i l i t y f o r VA means-tested b e n e f i t s such as pension and 
medical care f o r c e r t a i n non-service-related i l l n e s s e s or condi­
t i o n s . 

Experience has shown t h a t a u t h o r i t y to match unearned incor-.e 
i n f o r m a t i o n from IRS and wage, self-employment, and retirement 
income i n f o r m a t i o n from SSA w i t h VA data f o r purposes of income 
v e r i f i c a t i o n i n determining e l i g i b i l i t y f o r or the proper amount 
of VA means-tested b e n e f i t s has been an e f f e c t i v e savings measurs 
and has had a s i g n i f i c a n t program-abuse deterrent e f f e c t . We es­
t i m a t e t h a t enactment of t h i s proposal would r e s u l t i n savings i r . 
monetary b e n e f i t s of $10 m i l l i o n i n FY 1999 and $120 m i l l i o n dur­
ing the four-year p e r i o d beginning i n FY 1999. These savings are 
s u b j e c t t o the pay-as-you-go provisions of the Ominibus Budget 
R e c o n c i l i a t i o n Act of 1990. 

Section 104 would amend section 5503(f) of t i t l e 38, United 
States Code, t o make permanent the $90 l i m i t a t i o n on monthly VA 
pension payments t h a t may be made to b e n e f i c i a r i e s , without de­
pendents, who are r e c e i v i n g Medicaid-covered nursing-home care. 
The c u r r e n t payment l i m i t a t i o n , which "is due to expire at the end 
of f i s c a l year 1998, works t o the advantage of these nursing-horr.s 
r e s i d e n t s because i t permits them t o keep the $90 to apply towar-
personal expenses r a t h e r than have i t "pass through" t o the Medi­
c a i d program. This section would simply remove the e x i s t i n g Sep­
tember 30, 1998, e x p i r a t i o n date f o r section 5503(f). We e s t i ­
mate t h i s proposal would r e s u l t i n government-wide savings be­
cause a b e n e f i c i a r y ' s nursing-home care costs, previously paid 
f o r w i t h VA pension b e n e f i t s , would be paid for by the Medicaid 
program, which shares a p o r t i o n of the costs w i t h the States. 
Government-wide savings' are estimated to be $206 m i l l i o n i n 
FY 1999 and a t o t a l of $893 m i l l i o n during the four-year p e r i o d 
beginning i n FY 1999. 

Under current law, d i r e c t service connection of a d i s a b i l i t y 
or ''death may be established i f the evidence establishes t h a t 
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i n j u r y or disease r e s u l t e d from tobaccg__us.e.Jji_JLine of duty i n 
'the_active m i l i t a r y , naval, or a i r servi£g^_no-t>Lithstanding_that 
tnT¥~aTs?brrTTt;y or death d i d not occur u n t i l a f t e r s e r vice and ex-
p i r a t i o n of any applicable presumptive period. <Cs!gctjon' rd^wourd—7 
amend t i t l e 38, United States Code, by adding a newsFcrTofT^that 
would have the e f f e c t of p r o h i b i t i n g service connection of a 
death or d i s a b i l i t y on the basis that i t resulted from I n j u r y or 
disease a t t r i b u t a b l e , i n whole or i n p a r t , to the use of tobacco 
products by t.he veteran during the veteran's service. This 
amendment~lLs consistent w i t h the 1990 budget r e c o n c i l i a t i o n a c t , 
i n which Congress p r o h i b i t e d compensation for d i s a b i l i t i e s which 
are the r e s u l t of veterans' abuse of alcohol and drugs. This was 
f i s c a l l y responsible a c t i o n which enhanced the i n t e g r i t y of our 
compensation program, and our proposal regarding tobacco use i s 
o f f e r e d i n t h a t same s p i r i t . In a d d i t i o n , claims based upon 
tobacco-related disorders present medical and l e g a l issues which 
could impede ongoing e f f o r t s to speed claim processing by p l a c i n g 
s i g n i f i c a n t a d d i t i o n a l demands on the adj u d i c a t i v e system. This 
p r o v i s i o n would not preclude establishment of service connection 
f o r d i s a b i l i t y o r d e a t h from a disease or i n j u r y which became 
manifest or was aggravated during active service or became mani­
f e s t t o the r e q u i s i t e degree of d i s a b i l i t y during any a p p l i c a b l e 
presumptive period s p e c i f i e d i n section 1112 or 1116 of t i t l e 38, 
United States Code. This amendment would apply t o claims f i l e d ^ 

"^--a-^f. y i-ho HJ^O ire; enactment. 

This p r o v i s i o n would r e s u l t i n some l e v e l of b e n e f i t cost 
avoidance and avoid p o t e n t i a l delays i n claim processing r e s u l t ­
i n g from increased workload. 

Section 106 would authorize the Veterans Benefits Admini­
s t r a t i o n (VBA) to reimburse, from the general operating expenses 
account, the Veterans Health Administration .(VHA) f o r the cost of 
medical examinations conducted wi t h respect to veterans' claims 
f o r compensation or pension. Currently, such examinations are 
pai d f o r out of VA's medical-care fund. 

In order t o assure t h a t funding f o r compensation and pension 
medical examinations i s av a i l a b l e throughout FY 1998, appropriate 
language would need t o be included i n both the "Medical care" and 
"General operating expenses" appropriations. I t i s contemplated 
t h a t VBA w i l l enter i n t o a memorandum of understanding w i t h VHA 
to provide t h a t , should funds budgeted under general operating 
expenses f o r the purpose of "purchasing" compensation and pension 
medical examinations prove i n s u f f i c i e n t , a l t e r n a t e funding under 
"Medical care" would be av a i l a b l e to permit VHA to continue t o 
provide these examinations. Medical care funds would be used f o r 
t h i s purpose only i n the event of a s h o r t f a l l i n general operat-
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ing expenses. There are no costs or savings associated w i t h t h i s 
proposal. 

Section 201(a) would amend section 2408(b) of t i t l e 38, 
United States Code, t o make state cemetery grants more a t t r a c t i v e 
t o States. Section 2408 authorizes the Secretary of Veterans Af­
f a i r s t o make grants t o States to a s s i s t them i n e s t a b l i s h i n g , 
expanding, or improving State veterans' cemeteries. C u r r e n t l y , 
the amount of a State cemetery grant i s l i m i t e d t o 50 percent of 
the t o t a l of the value of the land t o be acquired or dedicated 
f o r a cemetery and the cost of improvements t o be made on the 
land. The remaining amount must be c o n t r i b u t e d by the State r e ­
c e i v i n g the grant. Pursuant to the amendments proposed i n t h i s 
s e c t i o n , the amount of a State cemetery grant .could not exceed, 
i n the case of the establishment of a new cemetery, the t o t a l of 
the cost of improvements t o be made on land t o be converted i n t o 
a cemetery and the i n i t i a l cost of equipment necessary t o operate 
the cemetery. In the case of the expansion or improvement of an 
e x i s t i n g cemetery, the amount of the grant could not exceed the 
t o t a l of the cost of improvements to be made on any land t o be 
added t o the cemetery combined wi t h the cost of improvements t o 
be made to the e x i s t i n g cemetery. I f the amount of a grant 
should, f o r any reason, be less than the amount of those costs, 
the State r e c e i v i n g the grant would be required t o c o n t r i b u t e the 
remaining amount, i n a d d i t i o n to prov i d i n g any land necessary f o r 
the cemetery p r o j e c t . 

Also, under cu r r e n t law, i f at the time of a grant the State 
r e c e i v i n g the grant dedicates f o r the cemetery land which i t a l ­
ready owns, the value of the land may c o n s t i t u t e up t o 50 percent 
of the State's c o n t r i b u t i o n . Once t h a t land value i s so used, i t 
may not c o n s t i t u t e p a r t of the State's c o n t r i b u t i o n f o r any sub­
sequent grant under section.2408. Under the amendments proposed 
i n s e c t i o n 201(a) of t h i s d r a f t b i l l , a State would be responsi­
ble f o r p r o v i d i n g any land required f o r a cemetery p r o j e c t , since 
the grant amount would no longer be based p a r t l y on the value of 
land t o be acquired or dedicated for a cemetery. 

We b e l i e v e t h a t excluding the value of land to be acquired 
f o r a cemetery from the basis of a grant would encourage s t a t e s 
to be a c t i v e partners i n the cemetery grants program. I n our ex­
perience, no State has acquired land f o r a cemetery i n connection 
w i t h a grant under s e c t i o n 2408. In every case, the State has 
dedicated land that was' donated, or t r a n s f e r r e d f o r t h a t purpose, 
or land t h a t i t already owned. Further, any reduction of the ba­
s i s from which a grant i s calculated may be o f f s e t by an increase 
from 50 percent to up t o 100 percent i n the p r o p o r t i o n of the 
amount of a p r o j e c t ' s cost that could be assumed by the Federal 
Government. Moreover, s i n c e , under the p r o p o s a l , a g r a n t may 
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cover the e n t i r e cost of improvements (and i n i t i a l cost of equip­
ment i n c e r t a i n cases), a State may not have to c o n t r i b u t e cash 
toward the i n i t i a l cost of a p r o j e c t . 

Another feature t h a t would make grants more a t t r a c t i v e t o 
States i s the i n c l u s i o n i n the basis of a grant of the i n i t i a l 
cost of equipment necessary t o operate the cemetery. Providing 
funds t o acquire the equipment necessary t o operate a cemetery 
w i l l , we b e l i e v e , be a c r i t i c a l f i n a n c i a l i n c e n t i v e t o encourage 
States t o e s t a b l i s h new cemeteries. Such equipment i s as essen­
t i a l to the establishment of an o p e r a t i o n a l cemetery as are the 
land and the improvements made on i t . However, because our pro­
posed amendment includes only the i n i t i a l cost of equipment f o r 
the establishment of a cemetery, the State would r e t a i n the r e ­
s p o n s i b i l i t y f o r long-term maintenance and operation of the ceme­
t e r y , i n c l u d i n g costs associated w i t h the a c q u i s i t i o n of replace­
ment equipment. Each Federal grant would assist i n the estab­
lishment and a c t i v a t i o n of new veterans' cemeteries, or i n the 
expansion or improvement of e x i s t i n g cemeteries, but the States 
would bear the costs of continuing operation and long-term "main­
tenance. 

Section 201(b) of the d r a f t b i l l would authorize "no-year" 
a p p r o p r i a t i o n s f o r the State cemetery grants program. Under cur­
rent 38 U.S.C. § 2408(d), funds appropriated f o r State cemetery 
grants remain a v a i l a b l e only u n t i l the end of the second f i s c a l 
year f o l l o w i n g the f i s c a l year for which they are appropriated. 
However, i n Public Law No. 104-204, 110 Stat. 2874 (1996), Con­
gress appropriated funds f o r State cemetery grants, " t o remain 
a v a i l a b l e u n t i l expended." Section 201(b) would amend sec t i o n 
2408(d) t o r e f l e c t t h i s no-year-funding p o l i c y . 

The O f f i c e of Management and Budge-t advises that there i s no 
o b j e c t i o n to the submission of t h i s d r a f t b i l l to the Congress, 
and t h a t i t s enactment would be i n accord w i t h the Administra­
t i o n ' s program. 

12I017 

Sincerely yours. 

' Jesse Brown 

Enclosures 
J B / f j b 
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105th Congress 
1st Session 

A BILL 

To ar.end t i t l e 38, United States Code, t o authorize a cost-

o f - l i v i n g adjustment i n the rates of d i s a b i l i t y compensation 

f o r veterans w i t h service-connected d i s a b i l i t i e s and dependency 

and indemnity compensation f or surv i v o r s of such veterans and 

to r e v i s e and improve c e r t a i n veterans compensation, pension, 

and memorial a f f a i r s programs; and f o r other purposes. 

Be it enacted by the Senate and House of Representatives of 

the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE; REFERENCES TO TITLE 38, UNITED STATES 

CODE. 

(a) SHORT TITLE.--This Act may be c i t e d as the "Veterans' 

Compensation Co s t - o f - L i v i n g Adjustment and Benefit Programs 

Improvement Act of 1997". 

(b) REFERENCES. -'-Except as otherwise expressly provided, 

whenever i n t h i s Act an amendment or repeal i s expressed i n terms 

of an amendment t o , or repeal of, a section or other p r o v i s i o n . 
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the reference s h a l l be considered t o be made to a s e c t i o n or 

other p r o v i s i o n of t i t l e 38, United States Code. 

T I T L E I-COMPENSATION AND PENSIONS 

SEC. 101. INCREASE IN COMPENSATION RATES AND LIMITATIONS. 

(a) IN GENERAL.-(1) The Secretary of Veterans A f f a i r s s h a l l , 

as provided i n paragraph ( 2 ) , increase, e f f e c t i v e December 1, 

1997, the ra t e s of and l i m i t a t i o n s on Department of Veterans 

A f f a i r s d i s a b i l i t y compensation and dependency and indemnity 

compensation. 

(2) The Secretary s h a l l increase each of the rates 

and l i m i t a t i o n s i n sections 1114, 1115(1), 1162, 1311, 1313, 

and 1314 of t i t l e 38, United States Code, tha t were increased by 

the amendments made by the Veterans' Compensation Cost-of-Living 

Adjustment Act of 1996 (Public Law 104-263; 110 Sta t . 3212). 

This increase s h a l l be made i n such rates and l i m i t a t i o n s as i n 

e f f e c t on November 30, 1997, and s h a l l be by the same percentage 

t h a t b e n e f i t amounts payable under t i t l e I I of the Social 

S e c u r i t y Act (42 U.S.C. 401 et seq.) are increased e f f e c t i v e 

December 1, 1997, as a r e s u l t of a determination under s e c t i o n 

2 l 5 ( i ) of such Act (42 U.S.C. 415(1)). 

(b) SPECIAL RULE.-The Secretary may adjust a d m i n i s t r a t i v e l y , 

c o n s i s t e n t w i t h the increases made under subsection ( a ) ( 2 ) , the 

rates of d i s a b i l i t y compensation payable to persons w i t h i n the 

purview of s e c t i o n 10 of Public Law 85-857 (72 Stat. 1263) who 
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SEC. 104. EXTENSION OF LIMITATION ON PENSION FOR CERTAIN 

RECIPIENTS OF MEDICAID-COVERED NURSING HOME CARE. 

Section 5503(f) i s amended by s t r i k i n g out paragraph (7). 

SEC. 105. PROHIBITION REGARDING PAYMENT OF COMPENSATION POR 

DISABILITY OR DEATH DUE TO TOBACCO USE. 

(a) SERVICE CONNECTION.—Chapter 11 i s amended by adding a t 

the end of subchapter I the f o l l o w i n g new section: 

"§ 1103. Special p r o v i s i o n s r e l a t i n g t o claims"based upon 

e f f e c t s o f tobacco products. 

"(a) Notwithstanding any other p r o v i s i o n of law, a veteran's 

d i s a b i l i t y or death s h a l l not be considered to have r e s u l t e d from 

personal i n j u r y s u f f e r e d or disease contracted i n l i n e of duty i n 

the a c t i v e m i l i t a r y , naval, or a i r service for purposes of t h i s 

t i t l e on the basis t h a t i t r e s u l t e d from i n j u r y or disease 

a t t r i b u t a b l e i n whole cr i n p a r t to the use of tobacco products 

by the veteran during the veteran's service. 

"(b) Nothing i n subsection (a) s h a l l be construed as 

p r e c l u d i n g the establishment of service connection f o r d i s a b i l i t y 

or death from a disease or i n j u r y which became manifest or was 

aggravated i n a c t i v e m i l i t a r y , naval or a i r service or became 

manifest t o the r e q u i s i t e degree of d i s a b i l i t y during any 

a p p l i c a b l e presumptive f^eriod s p e c i f i e d i n section 1112 or 1116 

of t h i s t i t l e . " . 
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(b) CLERICAL AMENDMENT.-The ta b l e of sections at the 

beginning of chapter 11 i s amended by adding the f o l l o w i n g new 

item a f t e r the item r e l a t i n g to section 1102: 

"1103. Special p r o v i s i o n s r e l a t i n g t o claims based upon e f f e c t s 

of tobacco products.". 

(c) EFFECTIVE DATE.—The amendments made by t h i s section 

s h a l l apply t o claims f i l e d a f t e r the date of enactment of t h i s 

Act. 

SEC. 106. REIMBURSEMENT OF COSTS ASSOCIATED WITH 

COMPENSATION AND PENSION MEDICAL EXAMINATIONS. 

(a) AUTHORIZATION.-Chapter 77 of t i t l e 38, United States 

Code, i s amended by adding at the end of subchapter I the 

f o l l o w i n g new s e c t i o n : 

"7705. Reimbursement f o r compensation and pension medical 

examinations. 

"(a) REIMBURSEMENT.-The Under Secretary f o r Benefits i s 

auth o r i z e d t o reimburse the Veterans Health A d m i n i s t r a t i o n f o r 

costs associated w i t h the conduct of medical examinations 

requested by the Veterans Benefits A d m i n i s t r a t i o n i n connection 

w i t h claims f o r b e n e f i t s under- t h i s t i t l e . 

"(b) SOURCE OF FUNDS.-Reimbursements under t h i s s e ction 

s h a l l be made from amounts a v a i l a b l e to the Secretary of Veterans 

A f f a i r s f o r payment of general operating expenses.". 
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(b) CLERICAL AMENDMENT.-The t a b l e of sections at the 

beqinninq of chapter 11 i s amended by adding the f o l l o w i n g new 

item a f t e r the item r e l a t i n g t o sec t i o n 7703: 

"7705. Reimbursement f o r compensation and pension medical 

examinations.". 

T I T L E I I - MEMORIAL AFFAIRS 

SECTION 201. STATE CEMETERY GRANTS PROGRAM. 

(a)(1) AMOUNT OF GRANT RELATIVE TO PROJECT COST.-Section 

2408(b) i s amended by s t r i k i n g out paragraphs (1) and (2) and 

i n s e r t i n g i n l i e u thereof the f o l l o w i n g : 

"(1) The amount of any grant under t h i s s e c t i o n may not 

exceed— 

"(A) i n the case of the establishment of a new 

cemetery, the t o t a l o f — 

" ( i ) the cost of improvements t o be made on 

the land to be converted i n t o a cemetery, and 

" ( i i ) the i n i t i a l cost of equipment necessary 

to operate the cemetery; or 

"(B) i n the case of the expansion or improvement 

of an e x i s t i n g cemetery, the t o t a l o f — 

"(iS the cost of improvements to be made on 

any land to be added to the cemetery, and 

" ( i i ) the cost of any improvements t o be made 

1022 
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t o the e x i s t i n g cemetery. 

"(2) I f the amount of a grant under t h i s section i s 

less than the amount of costs r e f e r r e d t o i n paragraph ( 1 ) , 

the State r e c e i v i n g the grant s h a l l c o n t r i b u t e the. amount 

by which the costs exceed the grant, i n a d d i t i o n to any 

land acquired or dedicated by the State f o r the cemetery.". 

2) EFFECTIVE DATE.-The amendment made by t h i s subsection 

s h a l l become e f f e c t i v e 60 days a f t e r the date of enactment of 

t h i s Act. 

b) AUTHORIZATION OF NO-YEAR APPROPRIATIONS.-Section 2408(a) 

i s amended by s t r i k i n g out "the end of the second f i s c a l year 

f o l l o w i n g the f i s c a l year f o r which they are app r o p r i a t e d " and 

i n s e r t i n g i n l i e u thereof "expended". 

El 023 
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estimated 4,500 pending cases veterans 
and their survrvore have filed. 

The opinion by Keener attempts to 
address some of their questions. Keener 
accepted the concept that the govem­
ment could be liable for smoking-related 
illnesses and made it easier for older 
veterans to file claims 

' • • service-connected' 
her 
will 
member acquired the ,.nicotine depetf 
dence while on active duty and that their' 
illness caused a disability or death. 

Ken McKinnon, a VA. spokesman,,. 

i , „ .*. . . .••. . . , . ..^ w ^ H ^ ^ M + ^ t i ^ ^ f ; ^ ^ ^ ^ ! * ^ 

condition. Under thatocinirewMe avetem^ 
er decision, veterans or their funilies d^'brdioi|^^;'»i^^,^i.-|>§' 
ill have to show that the service ;''-Cy^^^ia^l^^l^Mim^L. 
ipmher amtiired the nimtinp derwrn̂ 1 'opei^onS i fo r^ fe 

said the new opink>n rantahis.^iSte'sahw 
Idndfof sjfingent criti^! that apply] 6 
any othercMn.Tl^tfe simple, yet 

W ' " 

j 2.5 million claims filed over 

financial impact of having to pay benefits 
for sioking-relat̂  ailments;'but the 
deiartment has estimated tt could have tt^hav^'^M 

TthenadlO.-'-^H-'l 
'cautioned l&t die'-'dqMrtifKiit ^ t ^ ^ c o n q ^ ^ l i i i d ] M'̂ 'pa^culariy user! .years. The costs of those benefits would 
lieves the government should not pay 
compensation for smoking and is press­
ing for legislation that would block any 
new smoking claims. The VA will pay 

oking-related 

firieiijitjr." ; . , 
Smoldng was widely accepted in the 

military during World War II, and as 
recently as the Vietnam era, troops in 
combat ̂ zones were 

be 'many millions" of dollars, according 
to one official. 

Danny Devine, a spokesman for the 
House Veterans' Affairs Committee, 

hearings 



The Department of Veterans Affairs, Office of Public Affairs 
Press Guidance on Compensation for Tobacco-Related Disabilities 

The Tuesday, July 15 issue of the Federal Register includes an opinion of the VA General 
Counsel that VA may compensate a veteran or his eligible survivors for the veteran's illness or 
death resulting from tobacco use begun during service. VA is sending guidance to Regional 
Offices and to veterans' organizations later this week to implement this policy. 

Early this year, VA sent legislation to the Hill that would eliminate VA's responsibility for 
compensating tobacco-related illnesses. 

Q's & A's: 

Q. Whom will VA compensate for smoking-related illnesses under the new guidance? 

A. Under the new guidance, the VA will compensate veterans who became ill during service; OR 
who first became nicotine-dependent during service, and as a result of that dependence, later 
developed a disabling illness or died. 

Q. For what type of benefits (compensation, medical) are qualifying veterans eligible? 

A. Qualifying veterans are eligible for monthly payments of compensation based upon the level of 
their disability and medical care for their service-connected injury or disease. Their survivors are 
eligible for benefits as well. 

Q. How will VA's proposed legislation affect veterans? 

A. VA interprets current law to allow veterans who began smoking during military service to 
qualify for compensation if they later develop a smoking-related illness. The VA's legislative 
proposal would end benefit eligibility for smoking-related illnesses that arise after service. 

Q. What is the justification for VA's proposed legislation, given that nicotine is addictive 
and that the government distributed free cigarettes to service members? 

A. VA's legislative proposal is based on the position that VA benefits were designed to assist 
those veterans who become ill or injured in executing military duties for their country. 
Compensating veterans for the results of their smoking simply exceeds the Government's 
responsibility to them. Service members have been as able as their civilian counterparts to weigh 
the potential health risks of using tobacco products. 
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Q. What is the justification for VA's proposed legislation, given that nicotine is addictive 
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A. VA's legislative proposal is based on the position that VA benefits were designed to assist 
those veterans who become ill or injured in executing military duties for their country. 
Compensating veterans for the results of their smoking simply exceeds the Government's 
responsibility to them. Service members have been as able as their civilian counterparts to weigh 
the potential health risks of using tobacco products. 
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We have made a chaina* in l̂Tal̂ guage^^egarding the cost estimate. 
V̂A estimates a 1 O^faWcaseV'l c f over 2.5 million claims from 
and survivors and s* air^n 1" 1 > developing a cost estimate for these claims." 
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135 / Tuesday. July 15. 1997 / Notices 

DEPARTMENTPh VSfERANS 
AFFAIRS W'Jt^^ 

AGENCY: Depart! e* ( of Vp e ap« <*p 

ACT.ON:Noticef ^ k ^ S * ? ' ^ 

SUMMARY: T h e ^ p T n f n t j c t T ^ i ^ t 
Affairs (VA) wl* I i -gas ~in f i * 
legal Interpretat ->•» J J'd f i \ U ^ 
Department's C^r^ ci]?Course%'Ti>bi in f 
veterans'benefj u n - , o f ] d \ 

uncijjieLdLiu ^ •> uc pu 5 ^ / 1 f r y ; 
precedential t5v v'w ntiv.il teiFo lo ^td 

matter at issue * ' ^ 
FOR FURTHER IlilFOiS 

published to pf vidt^thelpubJic^anci in 
particular, vete ans benefit c aiman 
and their repre nta nes^ Wt^noticcT-of' 
VA's interprerdno- epa jiria ff e 'e^al^ 

^^$^m!^smffj>i 
/ATION CCNTA'-T Ja Ci 

L. Lehman, Ch pf L /T i a r?^ t » U 
Department of V«{ a ^ k i 

Vermont Aven e i h OT1 DC 
20420,(202) 2^0 6ja8i |*f i ' J t 
SUPPLEMENTARY IMFOPMATiON V A J*? 
regulations at̂ &B C F ^ ^^1° i & 
14.507 autho^j^ ? tln '̂D Da^firi^ , s'* 
General Courf J su* v^i en 1° 
opinions havjingioreeedS-ntia 
adjudications^and^p^ai _ ot\ 
veterans' benpf (• Zi d" o ^ 
admlnistered\b t ^ ^JiesGti P i t r ^ & 
Counsel's Inte p'r t̂ 1" IT I lega 1 v j ? 
matters, contl 6 n JC^ p i n 'are 
conclusive as|to 3 ! //-^ofri'-itf n J ^ j -
employees not , n

r ^ ' > ^ a f ^ 
issue but alsi|i -? f juftf^djudicdt " ^ s ^ 
and appeals Inth * en F ot a* nge 
in controllingUtatrifp ofjp<-ula^ioi^,or^ 
superseding 1 t-eFrep3l oo nic f f tine 
General Counsy ^ ^ ^ - i ^ * 

VA publisli^s 'unnmar cs orjbbch^ ^ 
opinions in orrip1 ir ^fovidfthe p Jo'lcj 
with notice of, r> cs 1 terorera iorii.fof-\? 
the General Counstt tHa mu^rhe 
followed in fu L. 1 (reiit mat c s jndHo 
assist veterans frer ef) ?da rrai » rd t^ 
their represe rtat iVfr«- 1 JCW 
of benefit clain " I n i a 1 f jch% 
opinions, will- \ "t rno Ide" t\ ^ ' 
deleted, ma^be 6̂x<il j j t cr tact ng 

VAOPGCPREC 19-97 

Question Presented 
Under what circumstances may 

service connection be established for 
tobacco-related disability or death on 
the basis that such disability or death is 
secondary to nicotine dependence 
which arose from a veteran's tobacco 
use during service? 

Held 
a. A determination as to whether 

service connection for disability or 
death attributable to tobacco use 
subsequent to military service should be 
established on the basis that such 
tobacco use resulted from nicotine 
dependence arising in service, and 
therefore is secondarily service 
connected pursuant to 38 CFR 
§ 3.310(a), depends upon whether 
nicotine dependence may be considered 
a disease for purposes of the laws 
governing veterans' benefits, whether 
the veteran acquired a dependence on 
nicotine in service, and whether that 
dependence may be considered the 
proximate cause of disability or death 
resulting from the use of tobacco 
products by the veteran. If each of these 
three questions is answered in the 
affirmative, service connection should • 
be established on a secondary basis. 
These are questions that must be 
answered by adjudication personnel 
applying established medical principles 
to the facts of particular claims. 

b. On the issue of proximate cause, if 
it is determined that, as a result of 
nicotine dependence acquired in 
service, a veteran continued to use 
tobacco products following service, 
adjudicative personnel must consider 
whether there is a supervening cause of 
the claimed disability or death which 
severs the causal connection to the 
service-acquired nicotine dependence. 
Such supervening causes may include 
sustained full remission of the service-
related nicotine dependence and 
subsequent resumption of the use of 
tobacco products, creating a de novo 
dependence, or exposure to 
environmental or occupational agents. 

Effective Date: May 13, 1997. 



07/15/97 
1^)003/008 

^MMans Affairs, Office of Public Affairs 
H l ^ ^ ^ ^ ^ p e n s a t l o n for Tobacco-Related Disabilities 

The T u ^ ^ ^ ^ ^ ^ ^ l ^ o f the Federal Register includes an opinion of the 
VA G e r S | g 8 ^ g | § ^ may compensate a veteran or his or her eligible 

regional 

The op|i9l ni^^fejl^^tiowing a request by VA's Compensation and 
P e n s i o ^ f ^ ^ ^ ^ ^ ^ l e on how to proceed adjudicating disability claims 
r e l a t e d ^ j j ^ ^ m i ^ ^ use. In consultation with the Under Secretary for 
Health,C#iiMK^»^^ltermined that veterans or their survivors may be 
compen^ts«||teiii^&Oi^)r death due to tobacco use following discharge from 
servicel^tfeait^aceolttse/fesulted from nicotine dependence arising in service. 
In a 1 9 i ® i i M | l p i r i r a l Counsel held that death or disability due to an 
injury q^atseasepe!suilin§.feom tobacco use while on active duty is 

- . ^ ^ ^ ^ s : ^ ^ e a s e o r i n | u r y d o e s n o t become evident until after 

VA has^"^'" ' 
or diseg 
manifes0f||^gii5piil^peyond any presumptive period. This proposal 
would i m ^ ^ ^ ^ S ^ l l s a t i o n claims, would not affect pending claims and 
would |§ii |^^|^|ps^|Jhing compensation if the injury or disease became 
m a n i f e i l f i S P ^ S ^ ^ ^ during active service, or during an applicable 
s t a t u t o f l M ^ S # l ^ | d . 

VA bell benefits were designed to assist those 
injured in service to their country and that the 

tobacco-related 
caseload 

of oveii 
develqiil 

Q's & 

f2̂ M\Mol̂ QWft(sw >̂m veterans and survivors and is currently 
mw^®§fc®M\®$l&$or these claims. 

Q. U n ^ i l ^ ^ j ^ i ^ t a n c e s would VA compensate veterans for 

disabilities or deaths from illnesses related to 

or during an applicable post-
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the use ; f t f | ^ ^ ^ ^ » ^ f t e r service proximately caused the veteran's 
d i s a b i l i t ^ ^ ^ ^ ^ K ^ ^ 

Q. F o r i f t l 
v e t e r a r f ^ ^ l i ^ B i ^ 

S p l i t s (compensation, medical) are qualifying 

A. Q u a l i M | i | | ^ i ^ i | i l ® i g i b l e for monthly payments of compensation based 

d e p e n d ^ ^ ^ H f U f i t S l o m p e n s a t i o n if the veteran's death is due to a 
se iv ice-^gf ieAt f j^ fee^g^r injury. 

result of 
3. Did 
veter 
connect! 

Mlifi^;6|ri;e|clependent on nicotine while in service? 
m m m z m ^ u s e tobacco products following service as a 

cause the 
for did a supervening cause sever the causal 

of a 
agents or 

lot using such products after sustained full 

Q. W l l ^ ^ ^ ^ ^ ^ ^ ^ ^ p a n g e in this policy? 

A. L e g i i ^ t i t i p | ; ^ i e d l & | | y A in May 1997 would rule out service connection 
- ^ ^ ^ ^ f l l ^ t y or death arising after service which is due to 

. w l i ^ ^ i i ^ g | l i | p d during service. The legislation would apply to 
claims f | | i f ^ | l ^ l | f e ^ » which the legislation is enacted. 

-more-
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TobacccTCxirrpvTsation Gv̂  dance -- Page 3 

Q. Under,,the oroppsed legislation would VA benefits be payable for 
any toBacc<>rt;iateclrinjury or disease? 

A. The profjot^d ig.sla ion^would not preclude service connection for: 
• an injury or d sedsewh^ ch^became manifest in service; 
• a disease v|hct- be cam^manifest within a specified post-service period 
mandatec Dw^atute^orVeajlation. 

* : / ^ ^ 
Q. Wouldn tMhts j:hange in compensation policy be inconsistent 
with thVlrha actekizalion of nicotine dependence as a disease, or 
unfair in- vi^w^of ^the^qo^ernment's distribution of free cigarettes to 
servicemembe'rs^ fM 

A. No. V A S e^s'adve ^ncosal is based on the position that compensating 
veteranstfor/he res__l « of tieir tobacco use, notwithstanding nicotine's addictive 
properlies^ oimp j exused^the Government's responsibility to them. Veterans' 
compensi+iOfi oenkjMo \predesigned to assist those veterans who become ill 
or are injure 1 n^-p î e o(their country. The government's responsibility does 
not enc o r p v^a^e ie ra r s risks from tobacco use. VA will process these, 
claims bes^d tHfe*gu7jance from its General Counsel, but believes legislation 
should fcjp^ ^se: o cc'jHjng the payment of compensation for disability or 
death due't-. 'OL^CCO ub€^*f* 

7 / 1 5 / 9 7 ^ Mfrr ^ 

f i f 
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emixmmlMm&Js&JLm) N̂SWEP? PPHPARPP AT THE REQUEST QF 
_ _ 4 . - ^ _ A lH£-JfflIil^QL2SS^afe.gTIC POLICY CQWCIL 

. UndeEifVjhait-^circjnsiances would the VA compensate veterans 
f o r smokinV-re la ted^i l lnesses now? 

A. VA would^coirp^nsate f o r d i s a b i l i t i e s or deaths frora 
smokina- n?tcfted i 4 ' l , ' l i » s s e s under the f o l l o w i n g circumstances: 

• The. -3 Mess s c t u & l l y appeared dur ing service ( i n which case 
itsfesir-^a.na c uslitoon would not even be i n i s s u e ) ; 

The Ji^iln^ss&fWsT appeared a f t e r m i l i t a r y se rv ice , but can 
be ac^Ributeti w to smoking i n se rv ice ; or 

The .̂3 i^ne^o fx Ars ^appeared pos tserv ice , but i t can be shown 
the f ve f -^v^ i ^ f ^ r J t f,became n i c o t i n e dependent i n s e rv i ce , 
t h a t c'-oerd- r e su l t ed i n pos tserv ice smoking, and the 
posts^r T -cc^sr^ > tg caused the i l l n e s s . 

r IE»«- ^ 

Q. Whaf^type of ̂ o'pensation do qualifying veterans receive 
(e.g. Jhe^th^Cc.i'e ? financial) ? 

A. Vetc^^nsf-rS^i -^.ronthly cash payments ( " d i s a b i l i t y 
compe^au^on^ Tn "^founts based on th e i r levels of 
disabi ±i % ^ e l i g i b l e for free VA health care for 
these^ L xncssos ^ ^ e i r surviving spouses are e l i g i b l e for 
monthly ''^c*^ oa ^ '-•s ("dependency and indemnity 
compen^tJqr i /D1- aeaths due to these illnesses. 

»I5 
-fen 
fea*-^a y^Fiis found that nicotine i s addictive (that 

n i c o t i r i t aciCiotj.o-' i s a disease) , w i l l the VA change i t s 
p o l i c i e s ^ l i f t * 

A. Prior ^o^t-e^l ŷ  13, 1997 opinion of VA's General Counsel, 
VA had r-\est fcx^-shed policy regarding compensation for. 
results ^fffioit^e^yi'fce smoking based on nicotine dependence 
begmrims, *in servx^e^ The potential for benefit e l i g i b i l i t y 
on t l i l i A e'-is^h ^I'OW been established. 
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Q. 

A. 

How 'wouidvVA' 

1007/008 

proposed l e g i s l a t i o n change t h i s policy? 

VA ha'c5 reposed* legislation to preclude benefit 
e l i g i t ^ i l ^ y f ' t t i j ^ k u ^ e r current law, could be established for 
diseaseslf^J^V^Ipd^l'lervice pply on the basis of the 
disease^'V^l^ibn-lto^smoking i n service. VA's l e g i s l a t i o n : 

• would preclac't. ̂ awarding benefits for smoking-related 
i l l r jSfc^^tiL ôme manifest JLH service; 

• woul ' v*it Oi.ew'uao benefits for illnesses which are 
precunei x ĉ |be service related i f they appear within 

pre these 
heart 

s&cra*f~. r'5 jsoosifefollowing separation from service 
m o "c1^ e ̂  ^ror a l l veterans, cancers or certain 
dise^^e r^-,cr gtSmanifest within one year following 
ser\ T^/i^&nam veterans, certain cancers including 

ft? # u 'gAj ^ t * „ % , 3 . 
lurg canuer *o,-ising anytime after service because of t h e i r 
poss--txl'a corn act on to herbicide exposure); and 

wou t.teopj.^onij to claims f i l e d after the leg i s l a t i o n ' s 

Q. Woj dn7 ̂  t-^is r^nge i n compensation policy be 
inconsVstir ^ i r 1 ^ t v e characterization of nicotine dependence 
as a seass^ - » - S" 

/afelve proposal i s based on the p o s i t i o n 
fv^ le rans f o r the r e s u l t s o f t h e i r smoking, 
iSs^iline's add ic t ive p roper t i e s / s imply 
iftferk's r e s p o n s i b i l i t y t o them. 

Q. I ^ H l ^ ^ ^ ^ p ^ ^ l l par t i cu lar ly unfair in view of the 
Govex«^^fefes?«M±?sd&r-as'Bution of free cigarettes to service 

the m i l i t a r y services have f a c i l i t a t e d 
| ng hab i t s , smoking has never been 

have never smoked — and members 
an counterparts to weigh the 

iks o f using tobacco products . 
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The D e p ^ i f p i f t ' of Veterans Affairs, Office of Public Affairs 
Press G u i # a l c i on Compensation for Tobacco-Related Disabilit ies 

j | | j § | 
The T u e s d ^ ^ ^ J : 1 5 issue of the Federal Register is expected to include an 
opinion of t|p||jpgGeneral Counsel that VA may compensate a veteran or his 
eligible su i$M0 tp r the veteran's illness or death resulting from tobacco use 
ariainfl aftel l f l l$&rqe that-ts-seeendarv to nicotine deoendence incurred.— ^ i">0 

during service"! Tlpe Office of Public Affairs is prepared to facilitate^anticipated 
media inteif l e ^ l f l Facility public affairs officers should forward media inquiries 
to regional i f l f i o f Public Affairs. 

The opin io | | | |p j |sued following a request by VA's Compensation and 
Pension Se|^^ | tb r guidance on how to proceed adjudicating disability claims 
related to i i f l p j l e tobacco use. In consultation with the Under Secretary for 
Health, Geite;rfl§)unsel determined that veterans or their survivors may be 
compensatte|J§disability or death due to tobacco use following discharge from 
service if tra]^q|^cco use resulted from nicotine dependence arising in service. 
In a 1993 c ^ S f i ^ h e General Counsel held that death or disability due to an 
injury or dis^aJVlresulting from tobacco use while on active duty is 
compensabll!ff,fn i f the disease or injury does not become evident until after 
service d i s « | p | 

VA 
or disease 

has propy|ei|;i;egia(1ation that would prohibit service-connection for an injury 
lisease fpm tobacco use while on active duty#which became 

manifest aftJ||§g|}Cff nn^j hrynnff any prnnnmptiYg ppri?^ This proposal 
would appli^tip;|w compensation claims, would not affect pending claims and 
would not pf^SI establishing compensation if the injury or disease became 
manifest or|^||||ggravated during active service, or Huring an^aptij^hiu * 
statutory pr^cfin^iv/Q pouad ^vfjV- ovu- v.^, 5V ^< ^ ^ [ X J * -

VA believesllf^lans' compensation benefits were designed to assist those 
veterans wt|§|§|| |me ill or are injured in service to their country and that the 
governmen|i^iDlresponsibte for the adverse results of tobacco use. , . 

\ claims. Curr |K|g,500 claims are pending. VA estimates a 10-year caseload 
of over 2.5 miilitlplaims from veterans and survivors with a potential cost in the 
tens of billiqffsp>f|dpllars. 

rcumstances would VA compensate veterans fpr^ 
smoking-rgitfSl^lllnesses AOW^^I^ OIAW <W^I U}<UJ9LI/\ 

A. VA would|io^|!9nsate for disabilities or deaths from illnesses related to 
tobacco use|jip3||the following circumstances: ^ O - ^ OVAJL ^ V * / 
• The injury | J ^ J ^ s e appeared during service or during an appliooolo post^-^ 
sorvico proo|pMg ! , pefted; or 

-more-
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Tobacco Co)^|| lat ion Guidance -- Page 2 

• The injuri(|^|||||ase first appeared after military service and it can be 
establishedf|h||tlfe injury or disease resulted from in-service tobacco use; or 
• The injurg|§gi;||ase first appeared after service AND it can be shown that: 
the veterai||||$0|came nicotine-dependent during service; as a result of that 
dependenc|gp|eteran continued to use tobacco products after service; and 
the use of teMMfcroducts after service proximately caused the veteran's 
disability oMMW 

w e o f benefits (compensation, medical) are qualifying 

i l i l e ? 

A. Qua!ifyihi||et||ans are eligible for monthly payments of compensation based 
upon the le|isi j|gjfieir disability and medical care for their service-connected 
injury or disg||j||rheir survivors are eligible.for monthly paymentsjd* 
dependency|a||||demnity compensation if theveteran's^feath i^du 
service-conne; ^ndjdisease or injury. :o a 

Ms 

Q. How M\]$m* adjudicators grant service-connection for tobacco 
use? ^ ^ ^ p 

The 1997 C^ fe^&n states that, in claims involving disability or death 
allegedly r^iiJ|§|from nicotine dependence acquired in service, adjudicators 
must answ§||t|^{)IIIowing questions: 

1. Did the y(0g$.become dependent on nicotine while in service? 
2. Did The fglllglcontinue to use tobacco products following service as a 
result of nic|g^dependence acquired during service? 
3. Did the | | ^ f e b a c c o products following service proximately cause the 
veteran's dispii ipor death or did a supervening cause sever the causal 
connection | | | | |^ icot ine dependence during service? Examples of a 
supervening|g0Sg are exposure to environmental or occupational agents or 
restarting t o j ^ ^ u s e after not using such products after sustained full 
remission df||gMihe dependence. 

Q. Will V A | ^ ^ s e a change in this policy? 

A. Legislati||||g|bsed by VA in May 1997 would rule out service connection 
for a tobacc|^]i|9d disability or death arising after service which is due to 
nicotine de|l|.d|||i?e acquired during service. The legislation 'would apply to 
claims filed ̂ ft^rghe date on which the legislation is enacted. 

-more-
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Q 
any 

Under %\ fipj^lbposed legislation would VA benefits be payable for 
tobacco-related Injury or disease? 

A. The procosed legislation would not preclude service connection for: 
• an injury or^ijease which became manifest in service; 
• a diseasBjwfwchfbecame manifest within a specified post-service period 
mandated by statute or regulation. 

Q. Wouldn^thi^ change in compensation policy be inconsistent 
with the characterization of nicotine dependence as a disease, or 
unfair in vievv^of the government's distribution of free cigarettes to 
semcemembers? 

A. No. VA'sJegi^Jitive proposal is based on the position that compensating 
veterans for.thl.results of their tobacco use,.notwithstandmgTtiOTfî  
p « > p e d i e s . K > ? s ^ ' " ^ " , exceeds the Government's responsibility to them. Veterans' 
compensatipnlb1:nefits were designed to assist those veterans who become ill 
or are injureTdiin service to their country. The government's responsibility does 
not encompass^ ajyeteran's risks from tobacco use. VA will process these 
claims base^orfth^e guidance from its General Counsel, but believes legislation 
should be pap^Jiprecluding the payment of compensation for disability or 
death due to tobacco use. 

7/15/97; S O f ^ y ; 

Hi 
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ADDITION^@f#^STIONS AND ANSWERS PREPARED AT THE REQUEST OF 
THE WHITE^^^ DOMESTIC PQT.Tr.Y COHNCIL 

Q. UnderS^lt^ircumstances would the VA compensate veterans 
fo r smokdMl^Mated illnesses now? 

A. VA wotl 
smoking-

jmpensate for d i s a b i l i t i e s or deaths from 
illnesses under the following circumstances: 

The i l ^ ' ^ ' ^ a c t u a l l y appeared during service (in which case 
i t s s i ^ ^ ^ ^ a u s a t i o n would not even be i n issue); 

The i : ^ f t ^ f i i r s t appeared after m i l i t a r y service, but can 
be a t t ^ ^ ^ ^ d to smoking i n service; or 

The i M ^ ^ ^ l f i r s t appeared postservice, but i t can be shown 
the v e i l l l l ^ l ' f i r s t became nicotine dependent i n service, 
that dep&^d§hce resulted i n postservice 
posts^H^^^moking caused the i l l n e s s . 

smoking, and the 

Q. What g ^ ^ M compensation do qualifying veterans receive 
(e.g. h e i l i i l i l r e , financial)? 

A. Veterlp^^^ceive monthly cash payments ( " d i s a b i l i t y 
compensapi^p|^.an amounts based on t h e i r levels of 
disabili!ttv^;;lncl are e l i g i b l e for free VA health care for 
these i l H ^ H p ^ . Their surviving spouses are e l i g i b l e f or 
monthly ;c*l|fip§'yments (""dependency and indemnity 
coinpensa^©KS||ifor deaths due to these illnesses. 

Q. Now thaifttKe VA has found that nicotine i s addictive (that 
n i c o t i n e J f ^ | e | i o n i s a disease) , w i l l the VA change i t s 
po l i c i e s^^^^P^-

A. PriorllMS^e May 13, 1997 opinion of VA's General Counsel, 
VA had r ^ ^ l ^ c f e l i s h e d policy regarding compensation for 
results fe€^^|service smoking based on nicotine dependence 
beginnirigM^^lrvice. The potential for benefit e l i g i b i l i t y 
on that l l l l l l l l i a s now been established. 
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Q. How would^yA's p'roposed l e g i s l a t i o n change t h i s policy? 

A. VA has p-coosed l e g i s l a t i o n to preclude benefit 
e l i g i b i l i t y ^ i n a t , under current law, could be established for 
diseases farisiftg postservice only on the basis of the 
diseases^relation to smoking i n service. VA's l e g i s l a t i o n : 

• would not preclude awarding benefits for smoking-related 
i l l n e s f e ^ t h a t become manifest i n service; 

• would ho.^treclude benefits for illnesses which are 
presumiii _ ̂  law to be service related i f they appear within 
prescriio^d-tp^nods following separation from service (these 
incDud^Vtvt""^' f o r a l l veterans, cancers or certain heart 
diseasev. ab^commg manifest within one year following 
service,"IOL Vietnam veterans, certain cancers including 
lung cdnce" ^arising anytime after service because of t h e i r 
possible connection to herbicide exposure); and 

• would applj^only to claims filed after the legislation's 
enactment*3^ r** i-

? # ^ 
Q. Wouldn'^t^this change i n compensation policy be 
inconsiste^t'frith the characterization of nicotine dependence 
as a disease'V-

A. No. V\^st l e g i s l a t i v e proposal i s based on the position 
that comp^~^a^>ng veterans for the results of t h e i r smoking, 
notwithsta^alrvgfnicotine's addictive properties, simply 
exceeds th^Go^ernment's responsibility to them. 

Q. Isn' t^this-proposal particularly unfair in view of the 
GovernmentSsldistribution of free cigarettes to service 
members'' mY'f 

A. While i t ^ s , true the m i l i t a r y services have f a c i l i t a t e d 
serviceme^ers^lsmoking habits, smoking has never been 
required / ^ r f r l n y veterans have never smoked — and members 
are as abl'e^afs Xheir c i v i l i a n counterparts to weigh the 
potential^)-eaVL^ih risks of using tobacco products. 

•'I " i , 
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The Depai 
Press Gall 

The Tuesde 
opinion of 
eligible sur 
arising after 
during ser 
media inter 
to regional 

The opinior 
Pension Sep 
related to i | 
Health, Ger 
compensate 
service if " 
In a 1993 ô  
injury or dis| 
compensab| 

jrvice disol 

of Veterans Affairs, Office of Public Affairs 
on Compensation for Tobacco-Related Disabilities 

15 issue of the Federal Register is expected to include an 
|General Counsel that VA may compensate a veteran or his 
for the veteran's illness or death resulting from tobacco use 
sarge that is secondary to nicotine dependence incurred 

,.|e Office of Public Affairs is prepared to facilitate anticipated 
Facility public affairs officers should forward media inquiries 

' ^^of Public Affairs. 

fjssued following a request by VA's Compensation and 
jr guidance on how to proceed adjudicating disability claims 

tobacco use. In consultation with the Under Secretary for 
3unsel determined that veterans or their survivors may be 

jisability or death due to tobacco use following discharge from 
Icco use resulted from nicotine dependence arising in service. 

|Mthe General Counsel held that death or disability due to an 
' "isulting from tobacco use while on active duty is 

if the disease or injury does not become evident until after 

VAf VA has pro| 
or disease ti 
manifest aftfj 
would apply! 
would not pf 
manifest orl 
statutoALprl 

VA believes 
veterans whf 
government 

rBA is senc 
claims. Curl 
of over 2.5 
tens of billiol 

Q'S & A's:] 

Q. Under 
smoking-r 

A. VA woulc 
tobacco use| 
• The injury | 

-sjewc 

agislation that would prohibit service-connection for an injury 
from tobaccoiuse w^ij^ on active duty which became 

f^^ice •B^^^a[^^i^^^mp\we-pefiod,. This proposal 
.i,^.,, corr,pensation claims, would not affect pending claims and 

establishing compensation if the injury or disease became 
Igravated during active service, ordumg-an-apgjjcabte^WrfKin one year~ 

issisrt |hs' compensation benefits were designed to a^sisnhose—-^ 
ie ill or are injured in service to their country and that the ) 

responsible for the adverse results of tobacco use. / 

|dance to Regional Offices for adjudicators of tobacco-related 
j>500 claims are pending. VA estimates a 10-year caseload 
flaims from veterans and survivors with a potential cost in the 
jllars. 

Ircumstances would VA compensate veterans for 
^Illnesses now? 

;>nsate for disabilities or deaths from illnesses related to 
the following circumstances: 

§ase appeared during servicej>f-dumg--arr appncab 
^hperiodj-gr 

-more- ( J ^ 



07/14/97 18:15 2 ' J 5 ' 1 8 

Tobacco 

• The injury: 
establishe 
• The injur^i 
the Vetera ' 
dependen 
the use of 
disability o 

ation Guidance -- Page 2 

ase first appeared after military service and it can be 
e injury or disease resulted from in-service tobacco use; or 

i ;^jase first appeared after service AND it can be shown that: 
i||came nicotine-dependent during service; as a result of that 
** 'eteran continued to use tobacco products after service; and 

products after service proximately caused the veteran's 

Q. For wf 
veterans 

ie of benefits (compensation, medical) are qualifying 
le? 

A. Qualifyir ? 

upon the l e p j 
injury or disf'" 

^ seat 

ins are eligible for monthly payments of compensation based 
ieir disability and medical care for their service-connected 

jTheir survivors aMlligjklgJorJSSB^^ 
-ifc&g^yete#aEte death ift-dtio~to a 

I. How W I B H adjudicator^grant service-connection for tobacco 
us< 

The 1997 
allegedly re| 
must answei 

Did the 
the 

D i d W 
\veteran's df 
connection 

"supervening 
restarting tot 
remission 

Q. Will 
M 

A. Legislati^p' 
for a tobac " 
nicotine def 
claims filed Mm 

jbn states that, in claims involving disability or death 
m̂ nicotine dependence acfciq[red in service, adjudicators 

jllovftngquestions: 

become (fependent on nicotine while^inservice? 
continue to uselol^acco products followihfl service as a 
Impendence acquire^dufinff service? 

acco products foIlowingvservice proximatelyWiselReT) 
or death or did a supervenin^oause sever the ckusal / / 

(ne dependence during serv ic^^xample 's^of^^ 
v are^exRosure to environmerTraJ"or'""Occljp t̂ional agents or 
|ise afterhetusing such products after sustertaed full 
|ie dependenbe^ 

a change in this policy? 

•osed by VA in May 1997 would rule out service connection 
d disability or death arising after service which is due to 
;e acquired during service. The legislation Would apply to 
[e date on which the legislation is enacted. 

-more-
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Q. Under 
any tobac 

bJhe pro^ 
• anNqiury 
• a diseage! 
mandatec 

Q. Wouldr 
with the 
unfair in 
servicem^l 

ropssed legislation would VA benefits MNpayable 
ated M i r y or disease? \ ^ ^ t c > v ^ 

legislation woutd<jot preclude service connection 
l | e which became>n|inifest in service; 
became manifest witmi^ specified 
te or regulation. 

change in compensation policy be Inconsistent 
erization of nicotine dependence as a disease, or 
the government's distribution of free cigarettes to 
? 

Jve proposal is based on the position that compensating. 
Ipsults of their tobacco use, notwithstanding nicotine's addictivg 
Exceeds the Government's responsibility to them. 

designed to aesisnh'asg-votorumG who bow 

not encomf 
claims base 
should be pi 
death due t i i 

;o te thoir country. The government's responsibility does 
ran's risks from tobacco use. VA will process these 

|1 guidance from its General Counsel, but believes legislation 
Precluding the payment of compensation for disability or 

psco use. 

7/15/97; 80j 

iiii'.. 
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Q. Under-
fo r smoki 

iircumstances would the VA compensate veterans 
iTriiiated illnesses now? 

A. VA wô  
smoking-^ 

• The i : 
i t s 

• The i : 
be att 

Ipensate for d i s a b i l i t i e s or deaths from 
i | illnesses under the following circumstances: 

a c t u a l l y appeared during service ( i n which case 
Causation would not even be i n issue); 

| f i r s t appeared after m i l i t a r y service, but can 
?d to smoking i n service; or 

« The i|^p|jp|iEirst appeared postservice, but i t can be shown 
the v f ^ ^ ^ & i r s t became nicotine dependent i n service, 
that | ^ | ^ i c e resulted i n postservice smolcing, and the 
posts^^^^^moking caused the i l l n e s s . 

Q. What 
(e 

compensation do qualifying veterans receive 
financial)? 

A. Ve t e r ^ s ̂ c e i v e monthly cash payments ( ^ d i s a b i l i t y 
coinpensa®bn^|;in amounts based on t h e i r levels of 
d i s a b i l i ^ ^ v | | J ] are e l i g i b l e for free VA health care for 
these i l & ^ ^ K - Their surviving spouses are e l i g i b l e for 
m o n t h l y ^ ^ ^ ^ K ^ s n t s ("dependency and indemnity 
compensa^^^^^for deaths due to these illnesses. 

Q. Now 
nicotine 
policies 

.Ms-.; \& VA has found that nicotine i s addictive (that 
ton i s a disease), w i l l the VA change i t s 

A. Prior)4 
VA had n|| 
results 
beginnii 
on that 

May 13, 1997 opinion of VA's General Counsel, 
lished policy regarding compensation for 

Jiservice smoking based on nicotine dependence 
ij|rvice. The potential for benefit e l i g i b i l i t y 

l i i l i a s now been established. 

IfSII 



Q. How wi 

A. VA ha 
e l i g i b i l i ^ 
diseases f 
diseases'! 

|s p'roposed l e g i s l a t i o n change t h i s policy? 

ed l e g i s l a t i o n to preclude benefit 
under current law, could be established for 

postservice only on the basis of the 
on to smoking i n service. VA's l e g i s l a t i o n : 

• would l ^ ^ ^ l c l u d e awarding benefits for smoking-related 
illnes^6B"'th,at become manifest i n service; 

• would ^ ^ l l p i c l u d e benefits for illnesses which are 
presum^^a^^taw to be service related i f they appear w i t h i n 
prescrp^|^||j||riods following separation from service (these 
i n c l u d f e l j j l p l , for a l l veterans, cancers or certain heart 
diseas^^p^fming manifest within one year following 
servic^Jfoj^Vietnam veterans, certain cancers including 
lung carieer p r i s i n g anytime after service because of t h e i r 
possible'.Connection to herbicide exposure); and 

would | ^ ^ ^ > n l y to claims f i l e d after the leg i s l a t i o n ' s 
enactrn 

Q. Wouldrt^tt . t;, 
ineonsiste -

a disc 

change i n compensation policy be 
Ipiih the characterization of nicotine dependence 

A. No. \^|^i||p|fislative proposal i s based on the position 
that com^^^t^Fig veterans for the results of t h e i r smoking, 
no t w i t h s l | | ^ | | ^ : nicotine's addictive properties, simply 
exceeds tH^M^rnment's responsibility to them. 

Q. Is n ' t 
Government 

iiroposal p a r t i c u l a r l y unfair i n view of th© 
^ . l i s t r i b u t i o n of free cigarettes to service 

members? ll|jlit§ 

A. While |||^||p&rue the m i l i t a r y services have f a c i l i t a t e d 
servicemej^^rs.':." smoking habits, smoking has never been 
required '^i^any veterans have never smoked — and members 
are as abT ^ a ^ l t h e i r c i v i l i a n counterparts to weigh the 
potentia]|®^®6h risks of using tobacco products. 

~=Lr- ^^fezrzz: , 
>>h^iY--^T^-=:-f- • — 
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Memorandum ^o: Joe Lockhart, White House Communications 
CC: ^ Barry Toiv, White House Commimi cat ions 

From: ij Kathy Jurado, VA Public Affair s 

Subject: ; Nicotine Dependency 
i 

Date: July 8, 1997 

Barry Toiv tasked me to follow up with you p r i o r to the release of 
a VA General Counsel memorandum on VA conpensation of military-
veterans with tobacco related illnesses. 

We have been informed that the Federal Register w i l l publish an 
opinion of \the VA General Counsel that VA may compensate a veteran 
with a toba'cco related i l l n e s s i f determination i s made that the 
nicotine dependence was acquired i n service and the nicotine 
dependence-as the proximate cause of the claimed i l l n e s s . 

The Administration has proposed l e g i s l a t i o n to amend T i t l e 38 to 
pro h i b i t service-connection of d i s a b i l i t i e s or deaths based solely 
on t h e i r being attributable, i n whole or i n part, to veterans' use 
of tobacco'products during service. This proposal would apply to 
new compensation claims and not affect pending claims and 
would not preclude establishing service-connection based on a 
finding that a disease or injury became manifest or was aggravated 
during active service, or during an applicable statutory 
presumptive period. 

The media has described the Administration's position on t h i s 
issue as incompatible with i t ' s overall position on smoking. We 
disagree, i;arguing that i t i s the position of the Administration 
that the \|eterans Benefits System was designed to assist those 
veterans who were injured i n service to th e i r country and that the 
government's responsibility does not encompass a veteran's risks 
from smoking. 

We expect *the VA General Counsel opinion will be published in the 
Federal Register the week of July 14. In anticipation of that 
publication we plan to distribute the opinion, this week, to media 
outlets that have requested it in advance. These outlets are the 
Washington! Post, Wall Street Journal, ABC Nightly News and the 
Jacksonvii'le Times Union (FL) j t^/^^-hv? Ti^tS-

I have attached for your review talking points and questions and 
answers prepared at the request of White House Cabinet A f f a i r s , 
the Domest;ic Policy Council and Mr. Emanuel. 

I f I can answer any questions for you, do not hesitate to page me 
at 800-SKY-PAGE, PIN #3476819. I w i l l be i n San Diego for the 
remainder 'of the week, but Jim Holley, Deputy Assistant Secretary, 
VA Public A f f a i r s , w i l l be available at 202-273-5710. 

\ 
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Q. Under what circumstances would the VA compensate ve terans 
f o r smoking- re la ted i l l n e s s e s now? 

ll 
A. VA would compensate for d i s a b i l i t i e s or deaths from 
smoking-related illnesses under the following circumstances: 

! 
The i l i n e s s actually appeared during service ( i n which 
case i t s smoking causation would not even be.in issue); 

The iMness f i r s t appeared a f t e r m i l i t a r y service, but 
can be-jattributed to smoking i n service; or 

The i l l n e s s f i r s t appeared postservice, but ' i t can be 
shown the veteran f i r s t became nicotine dependent i n . 
service, that dependence resulted i n postservice smoking, 
and the postservice smoking caused the i l l n e s s . 

Q. What type of compensation do qualifying veterans receive 
(e.g. health care, financial)? 

• i 

A. Veterans receive monthly cash payments ( " d i s a b i l i t y 
compensation") i n amounts based on t h e i r levels of 
d i s a b i l i t y , and are e l i g i b l e for free VA health care for 
these illnesses. Their surviving spouses are e l i g i b l e for 
monthly-cash payments ("dependency and indemnity 
compensation") for deaths due to these illnesses. 

Q. Now that the VA has found that nicotine i s addictive 
(that nicotine addiction i s a disease), w i l l the VA change 
i t s policies? 

A. Prior to the May 13, 1997 opinion of VA's General 
Counsel, VA had no established policy regarding compensation 
for results of postservice smoking based on nicotine 
dependence beginning i n service. The poten t i a l for benefit 
e l i g i b i l i t y on that basis has now been established. 
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Q. How wqi j ld VA's proposed l e g i s l a t i o n change t h i s p o l i c y ? 
•:• i 

A. VA hasj proposed l e g i s l a t i o n to preclude b e n e f i t 
e l i g i b i l i t y t h a t , under current law, could be e s t a b l i s h e d 
f o r diseases a r i s i n g postservice only on the basis of the 
diseases'; r e l a t i o n t o smoking i n service. VA's l e g i s l a t i o n : 

• would not preclude awarding b e n e f i t s f o r smoking-related 
i l l n e s s e s t h a t become manifest i n s e r v i c e ; 

• would .not preclude b e n e f i t s f o r i l l n e s s e s which are 
presumed i n law to be service r e l a t e d i f they appear 
w i t h i n ! prescribed periods f o l l o w i n g separation from 
service (these include, e.g., f o r a l l veterans, cancers 
or c e r t a i n heart diseases becoming manifest w i t h i n one 
year f o l l o w i n g service; f o r Vietnam veterans, c e r t a i n 
cancers i n c l u d i n g lung cancer a r i s i n g anytime a f t e r 
s e r vice because of t h e i r possible connection t o h e r b i c i d e 
exposure); and 

would.'apply only t o claims f i l e d a f t e r the l e g i s l a t i o n ' s 
enactment. 

Q. Wouldn't thi s change in compensation policy be 
inconsistent with the characterization of nicotine 
dependence as a disease? 

A. No. VA's l e g i s l a t i v e proposal i s based on the p o s i t i o n 
t h a t compensating veterans f o r the r e s u l t s of t h e i r smoking, 
notwit h s t a n d i n g n i c o t i n e ' s a d d i c t i v e p r o p e r t i e s , simply 
exceeds the Government's r e s p o n s i b i l i t y to them. 

Q. I s n ' t t h i s proposal p a r t i c u l a r l y unfair i n view of the 
Government's distribution of free cigarettes to service 
members? 

A. While i t i s t r u e the m i l t a r y services have f a c i l i t a t e d 
servicemembers' smoking h a b i t s , smoking has never been 
re q u i r e d — many veterans have never smoked -- and members 
are as able as t h e i r c i v i l i a n counterparts to weigh the 
p o t e n t i a l h e a l t h r i s k s of using tobacco products. 
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ASSISTANT SECRETARY FOR PUBLIC AND INTERGOVERNMENTAL AFFAIRS 
i WASHINGTON DC 20420 
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Memorandum^ To: Kitty Higgins and Rahm Emanuel 

From: j Kathy Jurado j / f i J ^ j ^ ^ 

Subject: VA talking points on nicotjne dependence including: 

1) VA Under Secretary for Health opinion as to whether nicotine dependence may 
f be considered a disease for compensatory purposes, 

2) VA General Counsel opinion on eligibility for compensation based on 
j nicotine dependence, and 

3) Administration's proposed legislation. 
Date: j June 20, 1997 

1) May 5,51997 Opinion of VA Under Secretary for Health 
May nicotine' dependence be considered a disease for VA compensation purposes? 

VA Under Secretary for Health determined that nicotine dependence may be considered a 
disease for compensation purposes, however, there are no scientific bases to determine 
how long it takes to become nicotine dependent. (See Attachments 1 & 2) 

2) May 13, 1997 Opinion of VA General Counsel 
Can VA pay'compensation for disabilities or deaths attributable to veterans' use of tabacco 
products? : 

Veterans and their survivors are entitled to compensation for "service connected" 
disabilities Or deaths, i.e. those due to injuries or diseases incurred or aggravated during 
military servjce. In a 1993 opinion, the former General Counsel determined that 
compensation is payable for disabilities or deaths attributable to veterans' use of tabacco 
products during service. 

VA historically has also considered service connected on a "secondary" basis disabilities 
proximatelyidue to service-connected diseases. In 1997, VA program officials asked the 
Genera] Counsel for a formal opinion as to whether nicotine dependence acquired in 
service, leading to postservice smoking which ultimately causes physical illness (such as 
lung cancer or cardiovascular disease), can be the predicate for service connecting the 
smoking-related illness. In other words, is compensation payable for the results of even 
postservice smoking if it is due to nicotine dependence acquired in service? 

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether nicotine 
dependence-is a disease. Citing a May 5, 1997, memorandum from the Under Secretary 
for Health t6 the effect that nicotine dependence may be considered a disease for VA-
compensation purposes, the General Counsel stated that the remaining issues which must 
be decided in judging these claims are 1) whether the nicotine dependence was acquired in 
service, andf 2) whether the nicotine dependence was the "proximate" cause of the claimed 
illness — both acknowledged to be very difficult questions of fact. 

Regarding the proximate-cause issue, the opinion stated the causal connection would be 
broken if, for example, there had been sustained full remission of the nicotine dependence 
following service and subsequent resumption of tabacco use, or exposure to a toxic 
substance which constituted a supervening cause of the claimed disability or death. 
(See Attachment 3) 
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Page 2 ' 
VA Talking Points on Nicotine Dependence 

3) Administration's proposed legislation 
• i 

Under current law, VA adjudicators in resolving a claim would have the burden of 
determining whether a veteran acquired a nicotine dependence during service and whether 
that nicotine dependence, which arose during service, is the proximate cause of disability -
both acknowledged to be very difficult questions of fact. However, the Administration has 
submitted legislation to Congress that would make it unnecessary to ascertain any link 
between inservice tobacco use and postservice diseases. 

The Administration proposes to amend Title 38 to prohibit service-connection of disabihties 
or deaths based solely on their being attributable, in whole or in part, tb veterans' use of 
tobacco products during service. This proposal would not preclude establishing service-
connection based on a finding that a disease or injury became manifest or was aggravated 
during activejservice, or became manifest to the requisite degree of disability during an 
applicable statutory presumptive period. Under current law, a veteran could be service-
connected for diseases and conditions that could be caused by tobacco use and manifest 
themselves during service or an applicable presumptive period, regardless of whether the 
veteran used tobacco. 

The proposed legislation defines the limits of the government's responsibility as not 
encompassing a veteran's risks from smoking. This proposal would apply to the 
adjudication of new claims for monthly compensation filed after enactment and would not 
affect pending claims. The proposal is not an argument against the health consequences of 
smoking or the addictive nature of tobacco, which are well-recognized, but is a statement 
that reinforces the traditional role of the benefits system. The system was designed to aid 
veterans disabled while serving their country, who to varying degrees put themselves at 
risk, while carrying out their responsibilities as soldiers. (See Attachment 4) 
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Department^ M e t T I O r a n d U tTI 
Veterans Affairs 

Da'« APR 8 1997 

From: General Counsel (022) 3 

Request f o r Opinion Nicotine Dependence :'-
Sub]: 

To: 

51 
.1 

Under Secretary for Health (10) 

r"i • 

1. As you:know, under 38 U.S.C. §§ 1110, 1131, and 1310, ~~ 
compensation i s payable f o r d i s a b i l i t y " r e s u l t i n g from per­
sonal i n j u r y suffered or disease contracted i n l i n e of 
duty . . . i n the active m i l i t a r y , naval, or a i r service" 
and f o r death from a service-connected d i s a b i l i t y . D i s a b i l ­
i t y which i s proximately due to or the result of a service-
connected disease or i n j u r y i s considered service connected 
under 38 C.F.R. § 3.310(a). A 1993 precedent opinion, 
VAOPGCPREC 2-93 (O.G.C. Prec. 2-93), held that d i r e c t serv­
ice connection of d i s a b i l i t y or death may be established i f 
the evidence establishes,that i n j u r y or disease resulted 
from tobacco use i n l i n e of duty i n the active m i l i t a r y , na­
v a l , or a i r service. The opinion also noted that, i f nico­
t i n e dependence i s considered a disease or i n j u r y f o r com­
pensation purposes, such dependence began i n service, and 
resulting;tobacco use led to d i s a b i l i t y subsequent to serv­
ice, service connection could be established f o r that d i s ­
a b i l i t y pursuant to 38 C.F.R. § 3.310(a). 

2. The Veterans Benefits Administration (VBA) recently re­
quested ah opinion from t h i s o f f i c e regarding the circum-
stances under which service connection may be established 
f o r tobacco-related d i s a b i l i t y or death on the basis th a t 
such d i s a b i l i t y or death i s secondary to nicotine dependence 
which arose from a veteran's tobacco use during service. I n 
VAOPGCPREC 2-93 t the General Counsel stated that n i c o t i n e 
dependence, which was .classified by the American Psychiatric 
Associat-ion's Diagnostic and S t a t i s t i c a l Manual of Mental 
Disorders, Third Edition-Revised, as a psychoactive sub­
stance-use disorder, c l e a r l y would f a l l outside the scope of 
the t e r m 1 " i n j u r y . " The same conclusion would follow under 
the Fourth Edition of the Diagnostic and S t a t i s t i c a l Manual, 
which c l a s s i f i e s nicotine dependence as a "substance use 

VA FORM , 1 n i -
MAR 1989 Z 1 U ; , 
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Under Secretary for Health (10) 

disorder," Resolution of the question posed by VBA, there­
fore, necessarily depends upon whether nicotine dependence 
may be considered a disease for compensation purposes. 

3. In VAOPGCPREC 82-90 (O.G.C. Prec. 82-90), a precedent 
opinion discussing the definition of the term "disease" as 
used inj38 U.S.C. §§ 1110 and 1131, the General Counsel 
cited Dprland's Illustrated Medical Dictionary 385 (26th ed. 
1974) as:-; defining the term "disease" as "any cieviation from 
or interiruption of the normal structure, or function of any 
part, organ, or system of the body that i s manifested by a 
characteristic set of symptoms and signs and whose etiology, 
pathology, and prognosis may be known or unknown." The most 
recent edition of Dorland'a I l l u s t r a t e d Medical D ic t i onary 
478 (28th ed. 1994) provides virtually the same definition 
of "disease." The General Counsel also pointed out that, in 
Durhajn v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954), 
the United States Court of Appeals for the District of Co­
lumbia Circuit indicated that the term "disease" refers to a 
condition which i s capable of improvement or deterioration. 
See also: VAOPGCPREC 67-90 (O.G.C. Prec. 67-90) (stating that 
a disease i s usually capable of improvement or deteriora­
tion) . ,As stated in VAOPGCPREC 2-93, a determination of 
whether nicotine dependence may be considered a disease for 
compensation purposes requires application of accepted medi­
cal principles relating to that condition. We therefore re­
quest your opinion as to whether, under the above c r i t e r i a , 
and in Light of the latest available information on nicotine 
dependence, including newly reported material concerning i t s 
etiology, pathology, and prognosis, nicotine dependence may 
be considered a disease for compensation purposes. 

4. We irequest your prompt attention to this matter so that 
we may advise VBA, which i s awaiting guidance prior to adju­
dicating numerous claims which have been set aside pending 
resolution of issues relating to tobacco-related d i s a b i l i ­
t i e s . - • 

Mary Loli Keener 

; i 
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SKnT^s Memorandum 
5 I99| 

From; Under Secretary; for Health (10) 

Suty- Request for Opinion-Nicotine Dependence 

T o General Counsel (022) 

•j 
v. 

1. In response ip your request of April 9,1997, regarding VHA's opinion as to whether 
nicotine dependence may be considered a disease for compensatory purposes, please be 
advised that theiDiagnostic and Statistical Manual of Mental Disorders (4th edition') 
classifies nicotine dependence as a substance use disorder. Thus, I suppose that nicotine 
dependence may be considered a disease, as illustrated in your reference to 
VAOPGCPREG 67-90 (which states that a disease is usually capable of improvement or 
deterioration).?;! 

H 
2. An individual who becomes dependent on nicotine can go into remission by 
eliminating thejuse of products/substances containing nicotine, such as tobacco products. 
Sometimes this'is facilitated by or requires medical treatment. 

3. I must point; out that, however, another important issue in this regard is the time at 
which a personf becomes dependent on nicotine, or for that matter, any substance. At 
present, therefare no physiologic criteria, medical data, or other scientific bases to 
determine hoŷ long it takes to become dependent on nicotine. Dependence may occur 
after smokingfthe first few packs of cigarettes, or after the first month of smoking, or 
many monthsjifter starting to smoke. 

4. For those persons whose nicotine dependence requires medical treatment, please be 
advised that there exists a variety of treatment regimens, including use of tapering doses 
of nicotine delivered by a skin patch or gum. When one quits smoking, with or without 
the assistancejbf medical treatment, I suppose you could consider the nicotine dependence 
to be in remission, although it is not customarily thought of in this way. However, since 
everyone is susceptible to the addictive potential of nicotine, as far as we know, it cannot 
be scientifically stated, at this time, whether the reoccuirence of nicotine dependence that 
would occur with resumption of tobacco use is a relapsfe of the original condition or Side 
novo reoccurrence of the condition. 

5. Finally, please be advised that the use of "proximate" as related to disability or death 
caused by coh'ditions associated with nicotine dependence, and as commonly defined, is 
not supportedjby medical evidence. For example, it cannot be medically determined that 
an mdividual;,who smoked and died from artherosclerosis or congestive heart failure 
(CHF) due tojchronic obstructive pulmonary disease would not have died from CHF if 

sj") an rt 
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he/she did not sinoke. Other risk factors such as diet, exercise, cholesterol levels, etc., 
also substantially influence the development of heart disease and the relative etiologic 
contribution of such factors cannot be scientifically apportioned. 

"I 
6. If I may be. of further assistance to you in this matter, please do not hesitate to contact 
my office. 

Kenneth W. Kizer, M.D., M.P.H, 
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TMC SECRETARY OF VETERANS AFFAIRS 

WASHINGTON 

MAY 91937 

The Honozable Newt Gingrich 
Speaker of the Hous« of Representatives 
Washingtun , D . C . 2051S 

Dear Hr. Speaker: 

Transmitt«d herewith is a drafr b i l l , the "Veterans' Compen­
sation c©&c-of-Living Adjustment ana Benent Programs Improvement 
Act of 1997," to authorise * coct-of-living adjustment (COLA) for 
fiscal year (FY) 1998 in the rates of disability compensation and 
dependency and indemnity compensation (DIC), and to revise and 
improve certain veterans compensation, pension, and memorial af­
fair* progxams, and for other purposes. I request that tftifi 
draft b i l l be referred to the appropriate committee for prompt 
consideration end enactment. 

Sec-tion 101 of the draft b i l l would direct the Secretary of 
Vwrerans AJfairs to increase administratively the rates of C«HI-
pentaticn for service-disabled veterans And of Die for the survi­
vors of veterans whose deaths are service related, effective 
December 1, isy7. The rate of increase would he the same.as th* 
COLA that will be provided under current law to veterans' pension 
and Social Security recipients, which is currently estimated to 
be P.7 percent. We believe this proposed COLA is necessary and 
appropriate in order to protect the benefits of these most de­
serving recipients from tne eroding «I£ects ef inflation. He es­
timate that enactment of this section* in conjunction with eec­
tion 102 of this draft b i l l , would result in benafit costs of 
3330.7 million during FY 1935 and 51,94 billion over the five-
year period beginning in FY 1998. The costs associated with the 
compensation COLA are considered to be part Of the compensation 
baseline and not subject to the pay-aa-you-go provisions of the 
Omnibus Budget Reconciliation Act of 1990. 

Section 102 would require the Secretary of Veterans Affairs, 
in computing new rates of (or limitation* afrecting) disability 
compensation and DIC pursuant to the enactment of any legiaLation 
requiring the Secretary to increase auch rates to provide a COtA 
tor fiscal year 1998 and thereafter, to round down to the next 
lower whole dollar any rate that Is not evenly divisible by one 
dollar. Thia proposal is eonaiatant with the congreasionally-
mandated calculation methods applied to COLA's for fiscal years 
1994, 1995, and 1996. We estimate this proposal would reduce FY 
1998 benefit cost associated with the COLA proposed in section 
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The Honoiable Newt Gingrich 

ing expenses. There are no costs oc savings associated with this 
proposal. 

Section 201(a) would amend section 2d08{bj of t i t l e 36, 
United States Code, to make State cemetery grants more attractiv* 
to States. Section 24QB authorizes the Secretary of Veterans Af­
fairs to make grants to States to assist them in establishirtg/ 
expanding, or Improving State vetarans' cemeteries, currently, 
the amount of a State cemetery grant is limited to So percent of 
the total of the value of the land to be acquired or dedicated 
for * cemetery and the cost of improvements to be made on the 
land. The remainihg amount wust be contributed by the State re- . 
ceiving the grant. Pursuant to the amendments proposed in this 
section, the amount of a State cemetery grant could not exceed, 
in the case of the establishment of a new cemetery, the total of 
the cost of improvements to be made on land to be converted into 
a cemetery and tha i n i t i a l cost of eguipmant necessary to operate 
the cemetery. In the case of the expansion or imprevemant of an 
existing cemetery, the amount of the grant could not excaed the 
total of tha coat of improvements to be made on any iand to b« 
added to the cemetery combined with the cost, of imprcvements to 
be made to the existing cemetery, if th© amount of a grant 
should, for any reason, be less than the amount of those costs, 
the State receiving the grant would be required to contribute the 
romaining amount, in addition to providing any land necessary far 
the cemetery proieet. 

Also, under current law, i f at the time of a grant the State 
receiving the grant dedicates for the cemetery land which i t a l ­
ready owns, the value of the land may constitute up to 50 percent 
of the State's contribution, onea that land value is so used, i t 
may not constitute part of the State's contribution for any sub­
sequent grant under section 2408. Under the amendments proposed 
in section 201(a) of this draft b i l l , a state would be responsi­
ble for providing any land required for a cemetery project, since 
the grant amount would no longer be based partly on the value of 
lano to be acquired or dedicated for a cemetecy. 

We beliave that excluding the value of land to be acquired 
for a cemetery from tha basis ef a grant would encourage states 
to be active partners in the cemetery grants program. In our e*-
perience, no State has acquired land for a cemetery in connection 
with a grant under section 2408. In every case, the State has 
dedicated land that was donatad or transferred for that purpose, 
or land that i t already owned. Further, any reduction of the ba­
sis from which a grant is calculated may be Offset by an inrraa^p 
from SO percent to up to 100 percent in the proportieh of the 
amount of a project's eoat that could be assumed by the Federal 
Government. Moreover, since, under the proposal, a grant may 
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Th§ Honorable Newt Gingrich 

101 of this dratt b i l l by 517 million and reduce the five-year 
benefit cost for FY 1998 through FY 2002 fiy $287 million/ as com­
pared to the cost of that COLA and future COLAs based on rounding 
odd dollar amounts to the nearest whole dollar. The savings ar-
subject to the pay-as-you-go provisions of the Omnibus Budget 
Reconciliation Act of 1990. 

Section 103 would amend titles 26 and 38 of the United 
States Code to make permanent the authority of the Department of 
Veterans Affairs {VA) to access unearned income information from 
rhe Intarnal Revenue Service (IRS) and wage, self-employment, and 
retirement income information from the Social Security Admini­
stration (8SA) for purposes of. income verification in determining 
eligibility for VA means-tested benefits such as pension and 
medical care for certain non-service-related illnesses or condi­
tions. 

Experience has ahown that authority to match unearned income 
information from IBS and wage, self-employment, and retirement 
income information from SSA with VR data fOT purposes Of income 
v e r i f i c a t i o n i n determining e l i g i b i l i t y lor Oi the proper amount 
of VA means-tested benefits has been an affective savings measure 
ana haa had a significant program-abuse deterrent effect. Mo es­
timate that enactment of this proposal would result in savings in 
monetary benefits of S10 million in FX 1999 and S120 million dur­
ing the four-year period beginning in FY 1999. These savings are 
subject to the pay-as-you-go provisions of the Ominibus Budget 
Reconciliation Act of 1990. 

Section 104 would amend section S503(f) of t i t l e 38, United 
States Code, to make permanent the S90 limitation on monthly VA 
pension payments that may be made to beneficiaries, without de­
pendents, who are receiving Medicaid-uuvered nursing-home care. 
The currant payment limitation, which is due to expire at the end 
of fiscal year 1998, works to the advantage of these nursing-home 
residents because i t permits them to kaep the $90 to apply toward 
personal expenses rather than have i t "pass through" to the M«*di-
eaid program. Thia section would simply remove the existing Sep­
tember 30, 1998, expiration date for section 550311). We esti­
mate this proposal would result in government-wide savings be­
cause a beneficiary's nursing-home care costs, previously paid 
for with VA pension benefits, would be paid for by the Medicaid 
program, which shares a portion of the costs with the States. 
Government-wida savings are estimated to be $206 million in 
FY 1999 and a total Of S393 million during the four-year period 
beginning in FY 1999. 

Under current .law, direct service connection of a disability 
or death may be astablished i f tho evid«nc« establishes that 
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injury or disease resulted from lobacco use in line of duty in 
tha active military/ naval, or air service, notwithstanding that 
the disability or death did not occur until after service and ex­
piration of any applicable presumptive period. Sectiofi 103 would 
amend t i t l e 38, United States Code, by adding a n&w section that. 
would have the effect of prohibiting service co..nnectj:on__jof_a_ 
oeatn or aisafiTTity on the basis that it resulted from injury or 
"tti'Sea^g attriouta-B-rg-;—rn-wKoTq or in_parr.f to the use _of tobacco 
'pYOCteeg_by€g¥^^erj^duci1i^^ aagvioe. This -5^-
flrmerTtrment is consistent with the 1990 SuHqet reconciliation act, * 
in which Congress prohibited compensation for disabilities which 
are the result of veterans' abuse of alcohol and drugs. This was 
fiscally responsible action which anhanced the integrity of our 
compensation program, and our proposal regarding tobacco use ia 
offered in that same spirit. In addition, claims based upon 
tobacco-related disorders present medical and legal issues which 
could impede ongoing efforts to speed claim processing by placing 
significant additional demands on the adjudicative system. This 
provision would not preclude establishment of service connection 
for disability or death from a disease or injury which became 
nvanifast or wae aggravated during active service or became mani­
fes t to the r e q u i s i t e degree of d i s a b i l i t y during any applicable 
presumptive period specified in section 1112 or 1116 of t i t l e 38, 
United States Cede. This amendment would apply to claims filed 
after the date of its enactment. 

This prevision would result in some level of benefit cost 
avoidance and avoid potential delays in claim processing result­
ing from increased workload. 

Section 106 would authorize the Veterans Benefits Admini­
stration (VBA) to reimburse, from the general operating expenses 
account, the Veterans Health Administration (VHA) for the cost of 
medical examinations conducted with respect to veterans' claims 
for compensation or pension. Currently, such examinations are 
paid for out of VA's medical-care fund. 

in order to assure that funding for compensation and pension 
medical examinations is available throughout FY 1998, appropriate 
language would need to ba included in both the "Medical care" and 
"General operating expenses" appropriations. It is contemplated 
that VBA will enter into a memorandum of understanding with VHA 
to provide that/ should funds budgeted under general operating 
expenses for the purpose of "purchasing" compensation and pension 
medical examinations prove insufficient, aitemete funding under 
"Medical care" wou I'd be available to permit VHA to continue to 
provide these examinations. Medical care funds would be used for 
this purpose only in the event of a shortfall in general operat-
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cover the entire cost of improvements {and in i t i a l cost of equip­
ment in certain cases), a State may not have to contribute cash 
toward tne i n i t i a l cost of ? project. 

Another feature that would make grants more attractive to 
States is the inclusion in the basis of a grant of the i n i t i a l 
cost of equipment necessary to operate the cemetery. Providing 
funds to acquire the equipment necessary to operate a cemetery 
will, w« believe, be a critical financial incentive to encourage 
States to establish new cemeteries. Such equipment is as essen­
t i a l tc the establishment of an operational cemetery ae are the 
land and the improvements made on i t . However, because our pro­
posed amendment include;* only the initial cost of equipment for 
the est-sMIthmsnt of a cemfitery, the State would retain the re­
sponsibility for long-term maintenance and operation of the ceme­
tery, including coats associated with the acquisition of replace­
ment equipment. Each Federal grant would assist in the estab-
lishmeni; and activation of new veterans' cemeteries, or in the 
expansion or improvement of existing cemeteries, but the States 
wculd bear the costs of continuing operation and long-term main­
tenance. 

Section 201(b) o£ tha draft b i l l would authorize "no-year" 
appropriations for tha State cemetery grants program. Under cur­
rent 38 U-S.C. § 2<0B(d}, funds appropriated for State cemetery 
grants remain avaiiaBie only until the end of the second fiscal 
year following the fiscal year for which they ace appropriated. 
However, in Public Law No. 10a-204, 110 Stat. 28"M (1996), Con­
gress appropriated funds for State cemetery grants, "to remain 
available until expended," Section 201(b) would amend section 
2408td) to reflect this no-year-funding policy. 

The Office cf Management and Budget advises that there is no 
objection to the submission of this draft b i l l to the Congress, 
aad that its enactment would be in accord with the Administra­
tion' s progran. 

Sincerely yours, 

Jesse Brown 

enclosures 
JB/fijb 
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Q. Under what circumstances would the VA compensate veterans 
for smoking-related illnesses now? 

A. VA would compensate for d i s a b i l i t i e s or deaths from 
smoking-related illnesses under the following circumstances: 

• The i l l n e s s a c t u a l l y appeared during service (in which 
case i t s smoking causation would not even be i n issue); 

• The i l l n e s s f i r s t appeared a f t e r m i l i t a r y service, but 
can be a t t r i b u t e d to smoking i n service; or 

• The i l l n e s s f i r s t appeared postservice, but i t can be 
shown the veteran f i r s t became nicotine dependent i n 
service, that dependence resulted i n postservice smoking, 
and the postservice smoking caused the i l l n e s s . 

Q. What type of compensation do qualifying veterans receive 
(e.g. health care, financial)? 

A. Veterans receive monthly cash payments ( " d i s a b i l i t y 
compensation") i n amounts based on t h e i r levels of 
d i s a b i l i t y , and are e l i g i b l e for free VA health care f o r 
these illnesses. Their surviving spouses are e l i g i b l e for 
monthly cash payments ("dependency and indemnity 
compensation") f o r deaths due to these illnesses. 

Q. Now that the VA has found that nicotine i s addictive 
(that nicotine addiction i s a disease), w i l l the VA change 
i t s policies? 

A. Prior to the May 13, 1997 opinion of VA's General 
Counsel, VA had no established policy regarding compensation 
for results of postservice smoking based on nicotine 
dependence beginning i n service. The po t e n t i a l f o r benefit 
e l i g i b i l i t y on that basis has now been established. 
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Q. How would VA's proposed l e g i s l a t i o n change t h i s policy? 

A. VA has proposed l e g i s l a t i o n t o preclude b e n e f i t 
e l i g i b i l i t y t h a t , under current law, could be e s t a b l i s h e d 
f o r diseases a r i s i n g p o s t service only on the basis o f the 
diseases' r e l a t i o n t o smoking i n s e r v i c e . VA's l e g i s l a t i o n : 

• would not preclude awarding b e n e f i t s f o r smoking-related 
i l l n e s s e s t h a t become manifest i n s e r v i c e ; 

• would not preclude b e n e f i t s f o r i l l n e s s e s which are 
presumed i n law t o be s e r v i c e r e l a t e d i f they appear 
w i t h i n p r e s c r i b e d periods f o l l o w i n g separation from 
service (these i n c l u d e , e.g., f o r a l l veterans, cancers 
or c e r t a i n heart diseases becoming manifest w i t h i n one 
year f o l l o w i n g s e r v i c e ; f o r Vietnam veterans, c e r t a i n 
cancers i n c l u d i n g lung cancer a r i s i n g anytime a f t e r 
s e r v i c e because of t h e i r p o s s i b l e connection t o h e r b i c i d e 
exposure); and 

• would apply only t o claims f i l e d a f t e r the l e g i s l a t i o n ' s 
enactment. 

Q. Wouldn't t h i s change i n compensation policy be 
inconsistent with the characterization of nicotine 
dependence as a disease? 

A. No. VA's l e g i s l a t i v e proposal i s based on the p o s i t i o n 
t h a t compensating veterans f o r the r e s u l t s of t h e i r smoking, 
n o t w i t h s t a n d i n g n i c o t i n e ' s a d d i c t i v e p r o p e r t i e s , simply 
exceeds the Government's r e s p o n s i b i l i t y t o them. 

Q. I s n ' t t h i s proposal p a r t i c u l a r l y unfair i n view of the 
Government's d i s t r i b u t i o n of free cigarettes to service 
members? 

A. While i t i s t r u e the m i l t a r y services have f a c i l i t a t e d 
servicemembers' smoking h a b i t s , smoking has never been 
r e q u i r e d — many veterans have never smoked — and members 
are as able as t h e i r c i v i l i a n counterparts t o weigh the 
p o t e n t i a l h e a l t h r i s k s of using tobacco products. 



Q. How does the VA's proposed legislation affect benefits for smoking-related illnesses? 

A. The VA's legislative proposal precludes benefit eligibility for smoking related illness that 
arise after service. Currently, veterans who began smoking during military service may 
qualify for compensation if they later develop a smoking-related illness. 

Q. What is the justification for this policy, given that nicotine is addictive and that the 
government distributed free cigarettes to service members? 

A. VA's legislative proposal is based on the position that compensating veterans for the 
results of their smoking simply exceeds the Government's responsibility to them. While it 
is true that military services facilitated service members' smoking habits, smoking has 
never been required ~ many veterans have never smoked ~ and members have been as 
able as their civilian counterparts to weigh the potential health risks of using tobacco 
products 
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Subject: 

Kitty Higgins and Rahm Emanuel 

Kathy Jurado ^ / ^ J 

VA talking points on nicotine dependence including: 

Date: 

1) VA Under Secretary for Health opinion as to whether nicotine dependence may 
be considered a disease for compensatory purposes, 

2) VA General Counsel opinion qn eligibility for compensation based on 
nicotine dependence, and 

3) Administration's proposed legislation. 

June 20, 1997 

1) May 5, 1997 Opinion of VA Under Secretary for Health 
May nicotine dependence be considered a disease for VA compensation purposes? 

VA Under Secretary for Health determined that nicotine dependence may be considered a-
disease for compensation puipose^lobwever, there are no scientific bases to determine 
how long it takes to become nicotine dependent. (See Attachments 1 & 2) 

2) May 13, 1997 Opinion of VA General Counsel 
Can VA pay compensation for disabilities or deaths attributable to vetgfa^s, use pf tabacco 
products? 

Veterans and their survivors are entitled to compensation for "service connected" 
disabilities or deaths, i.e. those due to injuries or diseases incurred or aggravated during 
military service. In a 1993 opinion, the former General Counsel determined that 
compensation is payable for disabilities or deaths attributable to veterans' use of tabacco 
products during service. 

VA historically has also considered service connected on a "secondary" basis disabilities 
proximately due to service-connected diseases. In 1997, VA program officials asked the 
General Counsel for a formal opinion as to whether nicotine dependence acquired in 
service, leading to postservice smoldng which ultimately causes physical illness (such as 
lung cancer or cardiovascular disease), can be the predicate for service connecting the 
smoking-related illness. In other words, is compensation payable for the results of even 
postservice smoking if it'ITdue to nicotine dependence acquired in service? 

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether nicoti 
dependence is a disease. Citing a May 5, 1997, memorandum from the Under Secretary 
for Health to the effect that nicotine dependence may be considered a disease for VA-
compensation purposes, the General Counsel stated that the remaining issues which must 
be decided iu judging these claims qpe 1) whether the nicotine dependence was acquired in 
service, and 2) whether the nicotine dependence was the "proximate" cause of thc claimed 
illness — both acknowledged to be very difficult questions of fact. 

Regarding the proximate-cause issue, the opinion stated the causal connection would be 
broken if. for example, there1 had been_sustei_ned ruli[ remis^rdrrorttKrmcotine dependence 
^owing^eTvicejind subsequent resumption of tabacco use, or exposure toratoxic- <&4< 
substance whlctfconstituted a supervening cause of the claimed disability or death. 
(SeFAtFacIiment"3) ~ 
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VA Talking Points on Nicotine Dependence 

3) Administration's proposed legislation 

Under current law, VA adjudicators in resolving a claim would have thc burden of 
'determining whether a veteranacguired a nicotine dependence during service and whether 
that" nicotine depeî en(^^-which-arase4uring-service, 4S-the proximate,cause of disability^ 
both acknowledged to be very difficult questions of fact. However, the Adminlstration lias 
snhmittod legislation to Congress that wnuldm^^ toascertain any link 
between inservice tobacco use and postservice diseasesT 

The Administration proposes to amend Title 38 to prohibit service-connection of disabilitii 
or deaths based solely on their being attributable, in whole or in part, to veterans' use of 
tobacco products during service. This proposal would not preclude establishing service-
connection based on a finding that a disease or injury became manifest or was aggravated 
during active service, or became manifest to the requisite degree of disability during an 
applicable statutory presumptive period. Under current law, a veteran could be service-
connected for diseases and conditions thatcould be caused 6y tobacco use and manifest 
themselves during service or an applicable presumptive period, regardless of whether the 
veteran used tobacco^^fegs^t^^s^p^ 

The proposed legislation defines the limits of the government's responsibility as n t ^ 
encompassing a veteran's risks from smoking. This proposal would apply to the 
adjudication of new claims for monthly compensation filed after enactment and would noi 
affect pending claims. The proposal is not an argument against thc health consequences of 
smoking or the addictive nature of tobacco, which are weD-recognized, but is a statemer 
that reinforces the traditional role of the benefits system. The system was desigtedToaid 
veterans disabled while serving their country, who to varying degrees put themselves at 
risk, while carrying out their responsibilities as soldiers. (See Attachment 4) 

? 


