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DEPARTMENT OF VETERANS AFFAIRS
ASSISTANT SECRETARY FOR PUBLIC AND INTERGOVERNMENTAL AFFAIRS ,3

; WasHINGTON DC 20420 7,0 —
®Memorandum To: Kitty Higgins and Rahm Emanuel - S '3\)_72 -

From: Kathy Jurado 7’/;}%‘7 9‘"% _

Subject: VA talking points on nicotine dcpendence including:

1) VA Under Secretary for Health opinion as to whcther nicotine dependence may
be considered a disease for compensatory purposes,

2) VA General Counsel opinion on eligibility for compensation based on
nicotine depcndence, and

3) Administration’s proposed legislation.

Date: June 20, 1997
1) May 5, 1997 Opinfon of VA Under Secretary for Health
icotinc nd consider: disease for sati urposes

VA Under Secrctary for Health detepmined that nicotine dependence may be considered a- /4//
disease for compensatlon purposes, [iowever, there are no scientific bases to determine sa>”

how lsgn(% ’xt talics to ﬁomﬁuqcotl(nj Ele nd&g;lut;w(See Attachments 1 & 2) %ng

2) May 13, 1997 Opinion of VA General Counsel . d%’

Can VA pa nsation for disabilit] ea ibutable (0 vet > use of 0 Py

ucts? - e e,

kS s

Veterans and their survivors are entitled to compensation for “service connected” L Bg g

disabilitics or deaths, i.e. those due to injuries or diseases incurred or aggravated during s 7o 75

military service. In a 1993 opinion, the former General Counsel determined that ez

compensation is payable for disabilities or deaths attnbutable to veterans’ use of tabacco. b M

products during service. ! ‘

VA historically has also considered service connected on a “secondary” basis disabilities %%

proximately due to service-connccted diseases. In 1997, VA program officials asked the
General Counsel for a formal opinion as to whether nicotine dependence acquired in
service, leading to postservice smoking which ultimately causes physical illness (such as
lung cancer or cardiovascular disease), can be the predicate for service connecting the
smoking-related illness. In other words, is compensation payable for the results of even
postservice smoking if it is due to nicotine dependence acquired in service?

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether picotin
dependence is a disease. Citing a May 5, 1997, memorandum from the Under Secretary

for Health to the effect that nicotine dependence may be considered a disease for VA-

compensation purposes, the General Counsel stated that the remaining issucs which must

be decided in judging thesc claims are 1) whether the nicotine dependence was acquired in X
service, and 2) whether the nicotine dependence was the “proximate” cause of the claimed

illness -- both acknowledged to be very difficult questions of fact.

Regarding the proximate-cause issue, the opinion stated the causal connection would be
broken if, for example, there had been sustained full remission Ol the nicotine dependcnce -
fellowing-servicé and subsequent resumption of tabacco use, or exposure to atoxic— @
substance which constituted a supervening cause of the claimed disability or dcatﬁ'

(See Attachment 3)
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3) Administration’s proposed legislation

Under current law, VA adjudicators in resolving a claim vyguld have the burden of
determining whether a veteran acquired a nicotine dependence during-service-and whether

that nicotine dependence, which.arose-during-service,-is.the proximate,_cause of disability --

@003

both acknowledged to be very difficult qucstions of fact. However, the Administration has >
submitted legislation to Congress that would make it ungecessary (o ascertain any link \QK/

between inservice tobacco use and posiservice diseascs. _

The Administration proposes to amend Title 38 to prohibit scrvice-connection of disabiliti
or deaths based solcly on their being attributable, in whole or in part, to veterans’ use of
tobacco products during service. This-proposal would not precludc establishing service=

connection based on-a finding that-a disease.or.injury became manifest or- was aggravated »-

~during-active sefvice; or-became manifest to-the requisite degree of disability during.an:-
applicable-statutory presumptive period%w veteran could be service-
connected for diseases and conditions that could be caused by tobacco use and manifcst
themselves during service or an applicable presumptive period, regardless of whether the’
veteran used tobaccoM

The proposed legislation defines the limits of the government’s responsibility as no
encompassing a veteran’s risks from smoking. This proposal would apply to the
adjudication of new claims for monthly compensation filed after enactment and would not
affect pending claims. The proposal is not an argument against the health consequences o
smoking or the addictive nature of tobacco, which are well-recognized, but is a stateme
that reinforces the traditional role of the benefits systemn. The system was desi 0 aid
veterans disabled while serving their country, who to varying degrees put themselves at
risk, while carrying out their responsibilities as soldiers. (See Attachment 4)
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Department of Memorandum
Veterans Affairs -
APR 8 BT
General Counsel (022) pERIL 3
T 5 23
Request for Opinion -- Nicotine Dependence e '? =
: SRS
Under Secretary for Health (10) (S5 =2 }i
Mo 5
. F-?"E:: \9_
1. As you know, under 38 U.S.C. §§ 1110, 1131, and 1310, —

compensation is payable for disability “resulting from per-
sonal injury suffered or disease contracted in line of

duty in the active military, naval, or air service”
and for death from a service-connected disability. Disabil-
ity which is proximately due to or the result of a service-
connected disease or injury 1s considered service connected.
under 38 C.F.R. § 3.310(a). A 1993 precedent opinion,
VAOPGCPREC 2-93 (0.G.C. Prec. 2-93), held that direct serv-
ice connection of disability or death may be established if
the evidence establishes.that injury or disease resulted
from tobacco use in line of duty in the active military, na-
val, or air gervice. The opinion also noted that, if
tine dependence is considered a disease or injury for
pensation purposes, such dependence began in service,

resulting tobacco use led to disability subsequent to
ice,

nico-
com-
and

serv-
service connection could be established for that dis-

ability pursuant to 38 C.F.R. § 3.310(a).

2. The Veterans Benefits Administration (VBA) recently re-

quested an opinion from this office regarding the circum-
stances under which service connection may be established
for tobacco-related disability or death on the basis that
such disability or death is secondary to nicotine dependence
which arose from a veteran’s tobacco use during service. In
VAOPGCPREC 2-93, the General Counsel stated that nicotine
dependence, which was classified by ‘the American Psychiatric
Association’s Diagnostic and Statistical Manual of Mental
Disorders, Third EditionrRevised, as a psychoactive sub-
stance-use disorder, clearly would fall outside the scope of
the term “injury.” The same conclusion would follow under
the Fourth Edition of the Diagnostic and Statistical Manual,
- which classifies nicotine dependence as a “substance use

—
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Under Secretary for Health (10)

disorder.” Resgolution of the question posed by VBA, there-
fore, necessarily depends upon whether nicotine dependence

may be considereda—disease—for-compensation—purposes.

3. In VAOPGCPREC 82-90 (0.G.C. Prec. 82-90), a precedent
opinion discussing the definition of the term “disease” as
used in 38 U.S.C. §§ 1110 and 1131, the General Counsel
cited Dorland’s Illustrated Medical Dictionary 385 (26th ed.
1974) as defining the term. “disease” as “any deviation Erom ~
or interruption of the normal structure or function of any’

_ ﬁg_gt organ, or system of the body that is manifested by a
characteristic set of symptoms and anid—whose—etiolegy,

—pathology, and prognosis may be kno:igziﬁzaiﬁsaﬁT"‘*The\mgst

——xecent—editlion of Dorland’s Illustrated Medical Dictionary
478 (28th ed. 1994) provides virtually the same definition
of “disease.” The General Counsel also pointed ocut that, in
Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954),
the United States Court of Appeals for the District of Co-
lumbia Circuit indicated that the term “disease” refers to a
condition which is capable of improvement or deterioration.

——See also VAOPGCPREC 67-90 (0.G.C. Prec. 67-90) (stating that

- a disease is usually capable of improvement or deteriora-
tion). As stated in VAOPGCPREC 2-93, a determination of
whether nicotine dependence may be considered a disease for
compensation purposes requires application of accepted medi-
cal principles relating to that condition. We therefore re-
quest your opinion as to whether, under the above criteria,
and in light of the latest available information on nicotine
dependence, including newly reported material concerning its
etiology, pathology, and prognosis, nicotine dependence may
be considered a disease for compensation purposes.

4. We request your prompt attention to this matter so that -
we may advise VBA, which is awaiting guidance prior to adju-
dicating numerous claims which have been set aside pending
resolution of issues relating to tobacco-related disabili-

ties.
%&&w‘

Mary Lou Keener
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Department of |

Veterans Affairs Memor_an.du m
Date: MAY 5 ‘997 .

Fom  Under Secretary for Health (10)

_ Request for Opinion — Nicotine Dependence

Y

General Counsel (022)

1. In response to your request of April 9, 1997, regarding VHA's opinion as to whether
nicotine dependencc may be considered a dlseasc for compcnsatory purposes please be
advised that the tic and Statistical f Mental 4% edition
classifies nicotine dcpcndcncc as a substance use discrder. 'I‘hus. I suppose that nicotine
dependence may be considered a disease, as fllustrated in your reference to

VAOPGCPREC 67-90 (which states that a disease is usually capable of improvement or
deterioration).

@.ﬂ individual who becomes dependent on nicotine can go into remission by
minating the use of products/substances containing nicotine, such as tobacco products

Sometimes this is facilitated by or requires medical treatment.

3. I must point out that, however, another important issue in this regard is the time at
which a person becomes dependent on nicotine, or for that matter, any substance. At
"present, there are no phystologiceritetia, medicatdata;-or other scientific bases to
determine how long it takes to become dependent on nicotine. Dependence may occur

after smoking the first few packs of cigarettes, or after the first month of smoking, or
many months after starting to smoke.

4. For those persons whose nicotine dependence requires medical treatment, please be
advised that there exists a variety of treatment regimens, including use of tapering doses

of nicotine delivered by a skin patch or gum. When one quits smoking, with or without
the assistance of medical treatment, I suppose you could consider the nicotine dependence
to be in remission, although it is not customarily thought of in this way. However, since
everyone is susceptible to the addictive potential of nicotine, as far as we know, it cannot
be scientifically stated, at this time, whether the reoccurrence of nicotine dependence jence that

would occur with resumption of tobacco use is a relapse of the original condition orade—— >t
_novo reoccurrence of the condition.

§._Finally, please be advised that the use of *proximate™ as related to disability or death
caused by conditions associated with picotine dependence, and as commonly defined; is
___not supported by medical evidence. For example, it cannot be medically determined that
an individual who smoked and died from artherosclerosis or congestive heart failure
(CHF) due to chronic obstructive pulmonary disease would not have died from CHF if

VA0, 2105 | 73 U
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he/she did not smoke. Other risk factors such as diet, exercise, cholesterol levels, etc.,
also substantially influence the development of heart disease and the relative ctxologxc
contnbutmn of such factors cannot be scientifically apportioned.

6. If I may be of further assistance to you in this matter, please do not hesitate to contact
my office.

et —

' Kenneth W. Kizer, M.D., M.P.H.
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General Counsel (022)

Secondary Service Connection Based on Nicotine Dependence
Director, Compensation and Pension Service (21)

QUESTION PRESENTED:

Under what circumstances may service connection be estab-
lished for tobacco-related disability or death on the basis
that such disability or death is secondary to nicotine de-

pendence which arose from a veteran’s tobacco use during
service?

COMMENTS :

1. Section 3.310(a) of title 38, Code of Federal Regula-
tions, provides, in pertinent part, that, “[d}lisability
which is proximately due to or the result of a service-
cohnected disease or injury shati—be—service connected*“—
The disabling condition stemming from the serviceé-cornrected

disease or injury 1s referred to in the regulation as a
_:EEESHHETV*tUnditTGﬁT“—'Where a claimant can establish that
‘a disease or injury resulting in disability or death was a
direct result of tobacco use during service, e.g., damage

done to a veteran’s lungs by in-service smoking gave rise to

lung cancer, service connection may be established without

reference to section 3.310(a). However, where the evidence—-_

doos
Attachment 3

Memorandum

‘May 13, 1997 | VAOPGCPREC 19-97

%

indicates_a likelihood that a veteran’s disabling illness———

had its origin in tobacco use subsequent to service, and—the—
veteran developed a nicotine deperndence during Service which——

led to continued tobacco use after service, the jissue then
Egggm§§_ﬁbﬁlhe;_the—é%iﬂess—may—be—eensidened_sggggggry to

the service-incurred nicotine dependence and resulting dis-

ability or death may be service connected on that basis pur-
__suant to section _3.310(a).

2. VAROPGCPREC 2-93 (0.G.C. Prec. 2-93) held that determina-
tion of whether nicotine dependence may be considered a dis-
ease for compensation purposes is essentially an adjudica-

tive matter to be resolved: by adjudicative personnel based

on accepted medical principles. That opinion also noted in
passing that, if nicotine dependence is considered a disease
for compensation purposes, such dependence began in service,

and resulting tobacco use led to disability, the issue would

become whether secondary service connection could be estab-

e, 2108
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Director, Compensation and Pension Service (21)

lished for that disability pursuant to 38 C.F.R. § 3.310(a).
The threshold question which must be answered with regard to
claims for secondary service connection of tobacco-related
disability or death is whether nicotine dependence may be
considered a disease within the meaning of the veterans’
benefit laws. See VAOPGCPREC 2-93, paras. 2-4. 1In a May 5,
1997, memorandum, the Under Secretary for Health, relying
upon the criteria set forth in VAOPGCPREC 67-90 (0.G.C.
Prec. 67-90), stated that nicotine dependence may be consid-
ered a disease for VA compensation purposes.

3. Assuming the conclusion of the Under Secretary for
Health that nicotine dependence may be considered a disease
for compensation purposes is adopted by adjudicators, secon-
dary service connection may be establlshed under the terms ——
of 38 C.F.R. § 3.310(a) 3

BT ine—de-—
- pendence, which arose in service, ana“E obaccouse

may be considered the Qfgf&géLﬂ.cause—oé—the_dL‘gblIIty or’
Weath which ts_the basis_of-the—claim.—We note initially

tHat a determination of proximate cause is basically one of
fact, for determination by adjudication personnel. VADIGOP,
3-17-71 (Vet). ™“Proximate cause” is defined by Black’s Law
Dictionary 1225 (6th ed. 1990) as “[t}hat which, in a natu-
ral and continuous sequence, unbroken by any efficient in-
tervening cause, produces injury, and without which the re-
sult would not have occurred.” This definition is very
similar to the following definition of proximate cause
adopted by the General Counsel of the Bureau of War Risk In-

surance in a Januvary 12, 1921, opinion, 13 Op. G.C. 141
(Bureau of War Risk Ins. 1921):

An act which directly produced the injury * * *,
That cause which naturally leads to and which
might have been expected to produce the result.
That from which the effect might be expected to
follow without the concurrence of any unusual cir-
cumstances. That which immediately produces the

effect as distinguished from a predisposing cause.
(32 Cyc. 145).

See also VADIGOP 3-17-71 (Vet) (quoting same defini-
tion). ) ’

4. A subsequent event, which is referred to as an “inter-
vening” cause, may interrupt the causal connection between
an event or circumstance and subsequent incurrence of dis-
ability or death. See, e.g., Bludworth Shipyard, Inc. v.
Lira, 700 F.2d 1046, 1051-52 (5th Cir. 1983). BAn “inter-
vening” cause which “‘turns aside the[] course [of events],
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Director, Compensation and Pension Service (21)

prevents the natural and probable result of the original act
or omission, and produces a different result that could not
have been reasonably anticipated’” may be considered a su-
pervening cause of injury which severs the causal connection
between the original act and the injury. Sheehan v. New
York, 354 N.E. 2d 832, 835-36  (N.Y. 1976) (quoting 1 War-
ren’s N.Y. Negligence § 5.08). !

S. Again, assuming that adjudicators adopt the Under Secre-
tary for Health’s conclusion that nicotine dependence may be
considered a disease, the two principal questions which must
be answered by adjudicators in resolving a claim for bene-
fits for tobacco-related disability or death secondary to
nicotine dependence are: (1) whether the veteran acquired a
dependence on nicotine during service; and (2) whether nico-
tine dependence which arose during service may be considered
the proximate cause of disability or death occurring after
rvic With regard to the first question, determination
of whether a veteran is dependent on nicotine is a medical
isgsue. According to the American Psychiatric Association's
Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition (1994) (DSM-IV) at 243, the criteria for di-
agnosing substance dependence are generally to be applied in
diagnosing nicotine dependence. Under those criteria, as
applied to the specific circumstances surrounding nicotine
use, nicotine dependence may be described as a maladaptive
pattern of nicotine use leading to clinically significant
impairment or distress, as manifested by three or more of
the following criteria occurring at any time in the same 12-°
month period: (1) tolerance, as manifested by the absence
of nausea, dizziness, and other characteristic symptoms de-
spite use of substantial amounts of nicotine or a diminished
effect observed with continued use of the same amount of

! Relevant considerations in determining whether an

“intervening” cause supercedes an earlier event as the
proximate cause of an injury include: (1) the fact that its
intervention brings about harm different in kind from that
which would otherwise have resulted from the original event:;
(2) the extraordinary, rather than normal, nature of the
force’s operation; (3) the fact that the intervening force
is operating independently of any situation created by the
original event or is or is not a normal result of such an
event; (4) the fact that the operation of the intervening
force is due to anotheéer’s action or failure to act;. (5) the
fact that the intervening force is due to an act of another
which is wrongful and subjects the actor to liability:; and
(6) the degree of culpability of a wrongful act of another

which sets the intervening force in motion. Restatement
(Second) of Torts € 442 (1965).

@oto
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Director, Compensation and Pension Service (21)

nicotine-containing products; (2) withdrawal, marked by ap-
pearance of four or more of the following signs within
twenty-four hours of abrupt cessation of daily nicotine usge
or reduction in the amount of nicotine used: (a) dysphoric
or depressed mood; (b) insomnia; (c¢) irritability, frustra-
tion, or anger; (d) anxiety; (e) difficulty concentrating;
(€£) restlessness; (g) decreased heart rate; or (h) increased
appetite or weight gain; or by use of nicotine or a closely
related substance to relieve or ‘avoid withdrawal symptoms;
(3) use of tobacco in larger amounts or over a longer period
than was intended; (4) persistent desire or unsuccessful ef-
forts to cut down or control nicotine use; (5) devotion of a
great deal of time in activities necessary to obtain nico-
tine (e.g., driving long distances) or use nicotine (e.g.,
chain-smoking); (6) relinquishment or reduction of important
social, occupational, or recreational activities because of
nicotine use (e.g., giving up an activity which occurs in
smoking-restricted areas); and (7) continued use of nicotine
despite knowledge of having a persistent or recurrent physi-
cal or psychological problem that is likely to have been.
sed or exacerbated by nicotine. Id. at 181, 243-45.

6. f it is determined that, as a result of nicotine de-

ence acquired in service, a veteran continued to use to-
bacco products following service, adjudicative personnel
must determine whether the post-service usage of tobacco
products was the proximate cause of the disability or death
upon which the claim is predicated. As discussed above, a
supervening cause of the disabjility or death would sever the
causal connection to acquisition of the nicotine dependence
in service. Post-service exposures to environmental or oc-
cupational toxins other than tobacco products may also be
found, under the facts of particular cases, to constitute
supervening causes of the disabilities or deaths so as to
preclude findings of service connection.

7. Moreover, if a nicotine-dependent individual has
achieved sustained full remission and then resumes use of

tobacco products, the question arises whether such resump-

: cause .which breaks the con=—-
nection between the individuval’s prior tobacco use and dis-
ability or death resulting from resumed use of tobacco and

—results—in-de-novo recoccurrefce of the nicotine dependance.—
DSM-IV, at 180, indicates that sustained full remission 1s
achieved when none of;the criteria for nicotine dependence
has been met for twelve months or longer. Where a veteran
achieves sustained full remission of nicotine dependence
following service and subsequently resumes tobacco use, and
it can be determined that disability or death resulted from
tobacco use, and a de novo dependence, which occurred after
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the resumptiony—the_cCausal connection between nicotine de-
) . . : S
pendence incurred during service and the claimed secondary

rondition should, 1n our view, bDe considered to have been

saevered

i

a. A determination as to whether service connection for

disability or death attributable to tobacco use subsequent
to military service should be established on the basis that
such tobacco use resulted from nicotine dependence arising
in service, and therefore is secondarily service connected
pursuant to 38 C.F.R. § 3.310(a), depends upon whether nico-
tine dependence may be considered a disease -for purposes of
the laws governing veterans’ benefits, whether the veteran
acquired a dependence on nicotine in service, and whether
that dependence may be considered the proximate cause of
disability or death resulting from the use of tobacco prod-
ucts by the veteran. If each of these three questions is
answered in the affirmative, service connection should be
established on a secondary basis. These are questions that
answered by adjudication personnel applying estab-
lished medical principles to the facts of particular claims.

b. On the issue of proximate cause, if it is determined
that, as a result of nicotine dependence acquired in serv-
ice, a veteran continued to use tobacco products following
service, adjudicative personnel must consider whether there
is a supervening cause of the claimed disability or death
which severs the causal connection to the service-acquired
nicotine dependence. Such supervening causes may include
sustained full remission of the service-related nicotine de-
pendence and subsequent resumption of the use of tobacco
products, creating a de novo dependence, or exposure to en-
virpnmental or gccupational agents.

Qo2
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THE SECRETARY OF VETERANS AFFAIRS Attachment &
WASHINGTON
MAY 91997

The Honorable Newt Gingrich

Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speakeri

Transmitted herewith is a draft bill, the “Veterans’ Compen-
sation Cost-of-Living Adjustment and Benefit Programs Improvement
Act of 1997,” to authorize a cost-of-living adjustment (COLA) for
fiscal year (FY) 1998 in the rates of disability compensation and
dependency and indemnity compensation (DIC), and to revise and
improve certain veterans compensation, pension, and memorial af-
fairs programs, and for other purposes. I request that this

draft bill be referred to the appropriate committee for prompt
consideration and enactment.

Section 101 of the draft bill would direct the Secretary of
Veterans Affairs to increase administratively the rates of com-
pensation for service-disabled veterans and of DIC for the survi-
vors of veterans whose deaths are service related, effective
December 1, 1997. The rate of increase would be the same as the
COLA that will be provided under current law to veterans’ pension
and Social Security recipients, which is currently estimated to
be 2.7 percent. We believe this proposed COLA is necessary and
appropriate in order to protect the benefits of these most de-
serving recipients from the eroding effects of inflation. We es-
timate that enactment of this section, in conjunction with sec-
tion 162 of this draft bill, would result in benefit costs of
$330.7 million during FY 1998 and $1.94 billion over the five-
year period beginning in FY 1998. The costs associated with the
compensation COLA are considered to be part of the compensation

baseline and not subject to the pay-as-you-go prov1510n5 of the
Omnibus Budget Reconciliation Act of 19%0.

Section 102 would require the Secretary of Veterans Affairs,
in computing new rates of (or limitations affecting) disability
compensation and DIC pursuant to the enactment of any legislation
requiring the Secretary to increase such rates to provide a COLA
for fiscal year 1998 and thereafter, to round down to the next
lower whole dollar any+rate that is not evenly divisible by one
dollar. This proposal is consistent with the congressionally-
mandated calculation methods applied to COLA’s for fiscal years
1994, 1995, and 1996. We estimate this proposal would reduce FY
1998 benefit cost associated with the COLA proposed in section
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101 of this draft bill by $17 million and reduce the five-year
benefit cost for FY 1998 through FY 2002 by $287 million, as com-
pared to the cost of that COLA and future COLAs based on roundinc
odd dollar amounts to the nearest whole dollar. The savings arc

subject to the pay-as-you-go provisions of the Omnibus Budget
Reconciliation Act of 1890.

Section 103 would amend titles 26 and 38 of the United
States Code to make permanent the authority of the Department of
Veterans Affairs (VA) to access unearned income information from
the Internal Revenue Service (IRS) and wage, self-employment, anc
retirement income information from the Social Security Admini-
stration (SSA) for purposes of income verification in determininc
eligibility for VA means-tested benefits such as pension and i

medical care for certain non-service-related illnesses or condi-
tions.

Experience has shown that authority to match unearned incore
information from IRS and wage, self-employment, and retirement
income information from SSA with VA data for purposes of income.
verification in determining eligibility for or the proper amount
of VA means-tested benefits has been an effective savings measurs
and has had a significant program-abuse deterrent effect. We es-
timate that enactment of this proposal would result in savings i-n
monetary benefits of $10 million in FY 1999 and $120 million dur-
ing the four-year period beginning in FY 1999. These savings ars

subject to the pay-as-you-go provisions of the Ominibus Budget
Reconciliation Act of 1990.

Section 104 would amend section 5503(f) of title 38, Unitec
States Code, to make permanent the $90 limitation on monthly VA
pension payments that may be made to beneficiaries, without de-
pendents, who are receiving Medicaid-covered nursing-home care.
The current payment limitation, which is due to expire at the ernd
of fiscal year 1998, works to the advantage of these nursing-hors
residents because it permits them to keep the $90 to apply towar:z
personal expenses rather than have it "pass through” to the Medi-
caid program. This section would simply remove the existing Sep-
tember 30, 1998, expiration date for section 5503(f). We esti-
mate this proposal would result in government-wide savings be-
cause a beneficiary’s nursing- home care costs, previously paid
for with VA pension benefits, would be paid for by the Medicaid
program, which shares a portion of the costs with the States.
Government-wide savings are estimated to be $206 million in

FY 1999 and a total of $893 million durlng the four-year period
beginning in FY 1999,

__Under current law, direct service connection of a disability
or death may be established 1f the evidence €stablishes that




06/20/97 14:24 e\
3. @Zars

The Honorable Newt Gingrich

injury or disease resulted from toggggg_use in line of duty in
the acrive military, naval, or air service, notwithstanding that
the disabfIity Of death did not occur until after service and ex-
piration of any applicable presumptive period. {Section IO§>would“ﬁ
amend title 38, United States Code, by adding a new section that
would have the effect of prohibiting service connection of a
death or disability on the basis that it resulted from injury or
disease attributable, in whole or in part, to the use of tobacco
products by the veteran during the veteran’s service. This
amendment 1s consistent with the 1990 budget reconciliation act,
in which Congress prohibited compensation for disabilities which
are the result of veterans’ abuse of alcohol and drugs. This was
fiscally responsible action which enhanced the integrity of our
compensation program, and our proposal regarding tobacco use is
offered in that same spirit. In addition, claims based upon
tobacco-related disorders present medical and legal issues which
could impede ongoing efforts to speed claim processing by placing
significant additional demands on the adjudicative system. This
provision would not preclude establishment of service connection
for disability or.death from a disease or injury which became
manifest or was aggravated during active service or became mani-
fest to the requisite degree of disability during any applicable
presumptive period specified in section 1112 or 1116 of title 38,

United States Code. This amendment would apply to claims filed
“—afrer the date of its enactment.

This provision would result in some level of benefit cost
avoidance and avoid potential delays in claim processing result-
ing from increased workload.

Section 106 would authorize the Veterans Benefits Admini-
stration (VBA) to reimburse, from the general operating expenses
account, the Veterans Health Administration (VHA) for the cost of
medical examinations conducted with respect to veterans’ claims
for compensation or pension. Currently, such examinations are
paid for out of VA’s medical-care fund.

In order to assure that funding for compensation and pension
medical examinations is available throughout FY 1998, appropriate
language would need to be included in both the “Medical care” and
“General operating expenses” appropriations. It is contemplated
that VBA will enter into a memorandum of understanding with VHA
to provide that, should funds budgeted under general operating
expenses for the purpose of “purchasing” compensation and pension
medical examinations prove insufficient, alternate funding under
“Medical care” would be available to permit VHA to continue to
provide these examinations. Medical care funds would be used for
this purpcse only in the event of a shortfall in general operat-
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ing expenses.

There are no costs or savings associated with this
proposal.

Section 201(a) would amend section 2408(b) of title 38,
United States Code, to make state cemetery grants more attractive
to States. Section 2408 authorizes the Secretary of Veterans Af-
fairs to make grants to States to assist them in establishing,
expanding, or improving State veterans’ cemeteries. Currently,

" the amount of a State cemetery grant is limited to 50 percent of
the total of the value of the land to be acquired or dedicated
for a cemetery and the cost of improvements to be made on the
land. The remaining amount must be contributed by the State re-
ceiving the grant. Pursuant to the amendments proposed in this
section, the amount of a State cemetery grant .could not exceed,
in the case of the establishment of a new cemetery, the total of
the cost of improvements to be made on land to be converted into
a cemetery and the initial cost of equipment necessary to operate
the cemetery. In the case of the expansion or improvement of an
existing cemetery, the amount of the grant could not exceed the
total of the cost of improvements to be made on any land to be
added to the cemetery combined with the cost of improvements to
be made to the existing cemetery. If the amount of a grant
should, for any reason, be less than the amount of those costs,
the State receiving the grant would be required to contribute the

remaining amount, in addition to providing any land necessary for
the cemetery project.

Also, under current law, if at the time of a grant the State
receiving the grant dedicates for the cemetery land which it al-
ready owns, the value of the land may constitute up to 50 percent
of the State’s contribution. Once that land value is so used, it
may not constitute part of the State’s contribution for any sub-
sequent grant under section.2408. Under the amendments proposed
in section 20l1(a) of this draft bill, a State would be responsi-
ble for providing any land required for a cemetery project, since
the grant amount would no longer be based partly on the value of
land to be acquired or dedicated for a cemetery.

We believe that excluding the value of land to be acquired
for a cemetery from the basis of a grant would encourage states
to be active partners in the cemetery grants program. In our ex-
perience, no State has acquired land for a cemetery in connection
with a grant under section 2408. 1In every case, the State has
dedicated land that was donated or transferred for that purpose,
or land that it already owned. Further, any reduction of the ba-
sis from which a grant is calculated may be offset by an increase
from 50 percent to up to 100 percent in the proportion of the
amount of a project’s cost that could be assumed by the Federal
Government. Moreover, since, under the proposal, a grant may
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cover the entire cost of improvements (and initial cost of equip-

ment in certain cases), a State may not have to contribute cash
toward the initial cost of a project.

Another feature that would make grants more attractive to
States is the inclusion in the basis of a grant of the initial
cost of equipment necessary to operate the cemetery. Providing
funds to acquire the equipment necessary to operate a cemetery
will, we believe, be a critical financial incentive to encourage
States to establish new cemeteries. Such equipment is as essen-
tial to the establishment of an operational cemetery as are the
land and the improvements made on it. However, because our pro-
posed amendment ‘includes only the initial cost of equipment

for
the establishment of a cemetery, the State would retain the re-
sponsibility for long-term maintenance and operation of the ceme-

tery, including costs associated with the acquisition of replace-
ment eqguipment. -Each Federal grant would assist in the estab-
lishment and activation of new veterans’ cemeteries, or in the
expansion or improvement of existing cemeteries, but the States

would bear the costs of continuing operation and long-term main-
tenance. ' '

Section 201(b) of the draft bill would authorize “no-year”
appropriations for the State cemetery grants program. Under cur-
rent 38 U.S.C. § 2408(d), funds appropriated for State cemetery
grants remain available only until the end of the second fiscal
year following the fiscal year for which they are appropriated.
However, in Public Law No. 104-204, 110 Stet. 2874 (1996), Con-
gress appropriated funds for State cemetery grants, “to remain
available until expended.” Section 201(b) would amend section
2408 (d) to reflect this no-year-funding policy.

The Office of Management and Budget advises that there is no
objection to the submission of this draft bill to the Congress,

and that its enactment would be in accord with the Administra-
tion’s program.

Sincerely yours,
Q( _©|.
+ Jesse Brown

Enclosures
SB/fijb
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105th Congress
1st Session

A BILL

To amend title 38, United States Code, to authorize a cost-
of-living adjustment in the rates of disability compensation
for veterans with service-connected disabilities and dependency
and indemnity compensation for survivors of such veterans and
to revise and improve certain veterans compensation, peﬁsion,

and memorial affairs programs; and for other purposes.

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; REFERENCES TO TITLE 38, UNITED STATES

CODE.

(a) SHORT TITLE.--This Act may be cited as the - “Veterans’

Compensation Cost-of-Living Adjustment and Benefit Programs

Improvement Act of 1997".

(b) REFERENCES.-LExéept as otherwise expressly provided,
whenever in this Act an amendment or repeal is expressed in terms

of an amendment to, or repeal of, a section or other provision,
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the reference shall be considered to be made to a sec¢tion or

other provision of title 38, United States Code.

TITLE I-COMPENSATION AND PENSIONS

SEC. 101. INCREASE IN COMPENSATION RATES AND LIMITATIONS.

(a) IN CENERAL.-(l) The Secretary of Veterans Affairs shall,
as provided in paragraph (2), increase, effective December 1,
1997, the rates of and limitations on Department of Veterans
Affairs disability compensation and dependency and indemhity
compensation.

(2) The Secretary shall increase each of the rates

and limitations in sections 1114, 1115(1), 11€2, 1311, 1313,
and 1314 of title 38, United States Code, that were increased by
the amendments made by the Veterans’ Compensation Cos;—of-Living
Adjustment Act of 1996 (Public Law 104-263; 11C Stat. 3212).
This increase shall be made in such rates and limitations as in
effect on November 30, 1997, and shall be by.the same.percentage
that behefit amounts payable under title II of the Social
Security Act (42 U.S.C. 401 et seq.) are increased effective
December 1, 1997, as a result of a determination under section
215(i) of such Act (42 U.S.C. 415(i)).

(b) SPECIAL RULE.-The Secretary may adjust administratively,
consistent with the increases made under subsection (a) (2), the

rates of disability compensation payable to persons within the

purview of section 10 of Public Law 85-857 (72 Stat. 1263) who
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SEC. 104. EXTENSION OF LIMITATION ON PENSION FOR CERTAIN
RECIPIENTS OF MEDICAID~-COVERED NﬁRSING HOME CARE.

Section 5503 (f) is amended by striking out paragraph (7).
SEC. 105. PROHIBITION REGARDING PﬁiMENT OF COMPENSATION fOR
DISABILITY OR DEATH DUE TO TOBACCO USE.

(ai SERVICE'CONNECTION.—Chapter 11 is amended by adding at
the end of subchapter I the following new section:
“§ 1103. Special provisions relating to claims based upon

effects of tobacco products.

“(a) Notwithsténding any other provision of law, a veteran'’s
disability or death shall not be considered to have reshlted from
personal injury suffered or disease contracted in line of duty in
the active military, naval, or air service for purposes of this
title on the basis that it resulted from injury or disease
attributable in whole cr in part to the use of tobacco.products
by the veteran during the veteran’s_service.

“{b) Nothing in subsection fa) shall be construed as
precluding the establishment of service connection for disability
or death from a disease or injury which became manifest or was
aggravated in active military, naval or air service or became
mahifest to the requisite degree of disabi;ity during any

applicable presumptive period specified in section 1112 or 1116

of this title.”.
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(b) CLERICAL AMENDMENT.—The table of sections at the
beginning of chapter 11 is amended by adding the following new
item after the item relating to section 1102: |
“1i03.'5pecial provisions relating to claims based upon effects
of tobacco broducts.”.

(c) EFFECTIVE DATE.-The amendments made by this section
shall applylto claims filed after the date of enactment of this
Act.

SEC. 166. REIMBURSEMENT OF COSTS ASSOCIATED WITH
COMPENSATION AND PENSION MEDICAL EXAMINATIONS,
(a) AUTHORIZATION.-Chapter 77 of title 38, United States

Code, is amended by adding at the end of subchapter I the
following new section:

“770S. Reimbursement for compensation and pension medical

examinations.

“(a) REIMBURSEMENT.-The Under Secretary for Benefits is
autnorized to reimburse the Veterans Health Administration for
costs associated with the conduct of médical examinations
requested by the Veterans Benefits Administration in connection
with claims for benefits under- this title.

“(b) SOURCE OF FUNDS . -Reimbursements under this section
shall be made from amounts available to the Secretary of Veterans

Affairs for payment of general operating expenses.”.
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(b)) CLERICAL AMENDMENT.-The table of sections at the

beginning of chapter 77 is amended by adding the following new
item after the item relating to section 7703:

*7705. Reimbursement for compensation and pension medical

examinations.”.

TITLE II - MEMORIAL AFFAIRS
SECTION 201. STATE CEMETERY GRANTS PROGRAM.

(a) (1) AMOUNT OF GRANT RELATIVE TO PROJECT COST.-Section
2408(b) is amendgd by striking outr paragraphs (i) and (2) and
inserting in lieu thereof the following:

“ (1) The amount of any grant under this section may not
exceed— |
“{(A) in the.case of the establishment of a new

cemetery, the total of—

“(i) the cost of improvements to be made on

the land to be converted into a cemetery, and

“{ii) the initial cost of equipment necessary

to operate the cemetery; oOr
“(B) in the case of the expansion or improvement
of an existing cemetery, the total of—
“(15 the cost of improvements to be made on
any land to be added to the cemetery, and

“(ii) the cost of any improvements to be made
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to the existing cemetery.
“(2) If the amount of a grant uhder this section is

less than the amount of costs referred to in paragraph (1),

the State receiving the grant shall éontribute the, amount

by which the costs exceed the grant, in addition to any

land acquired or dedicated by fﬁe State for the cemetery.”.

2) EFFECTIVE DATE.-The aﬁendmeﬁt made by this subsection
shall become effective 60 days after the date of;enactment of
this Act.

b) AUTHORIZATION OF NO-YEAR APPROPRIATIONS.-Section 2408 {d)
is amended by striking out “the end of the second fiscal year
following the fiscal year for which they are appropriated” and

inserting in lieu thereof “expended”.
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The Department of Veterans Affairs, Office of Public Affairs
Press Guidance on Compensation for Tobacco-Related Disabilities

The Tuesday, July 15 issue of the Federal Register includes an opinion of the VA General
Counsel that VA may compensate a veteran or his eligible survivors for the veteran’s illness or
death resulting from tobacco use begun during service. VA is sending guidance to Regional
Offices and to veterans’ organizations later this week to implement this policy.

Early this year, VA sent legislation to the Hill that would eliminate VA’s responsibility for
compensating tobacco-related illnesses.

Qs & A’s:
Q. Whom will VA compensate for smoking-related illnesses under the new guidance?

A. Under the new guidance, the VA will compensate veterans who became ill during service; OR
who first became nicotine-dependent during service, and as a result of that dependence, later
developed a disabling illness or died.

Q. For what type of benefits (compensation, medical) are qualifying veterans eligible?

A. Qualifying veterans are eligible for monthly payments of compensation based upon the level of
their disability and medical care for their service-connected injury or disease. Their survivors are
eligible for benefits as well.

Q. How will VA’s proposed legislation affect veterans?

A. VA interprets current law to allow veterans who began smoking during military service to
qualify for compensation if they later develop a smoking-related illness. The VA’s legislative
proposal would end benefit eligibility for smoking-related illnesses that arise after service.

Q. What is the justification for VA’s proposed legislation, given that nicotine is addictive
and that the government distributed free cigarettes to service members?

A. VA’s legislative proposal is based on the position that VA benefits were designed to assist
those veterans who become ill or injured in executing military duties for their country.
Compensating veterans for the results of their smoking simply exceeds the Government’s
responsibility to them. Service members have been as able as their civilian counterparts to weigh
the potential health risks of using tobacco products.
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Question Presented

Under what circumstances may
service connection be established for
tobacco-related disability or death on
the basis that such disability or death is
secondary to nicotine dependence
which arose from a veteran’s tobacco
use during service?

Held

a. A determination as to whether
service connection for disabllity or
death attributable to tobacco use
subsequent to military service should be
established on the basis that such
tobacco use resulted from nicotine
dependence arising in service, and
therefore is secondarily service
connected pursuant to 38 CFR
§3.310(a), depends upon whether
nicotine dependence may be considered
a disease for purposes of the laws
governing veterans’ benefits, whether
the veteran acquired a dependence on
nicotine in service, and whether that
dependence may be considered the
proximate cause of disability or death
resulting from the use of tobacco
products by the veteran. If each of these
three questions is answered in the
affirmative, service connection should -
be established on a secondary basis.
These are questions that must be
answered by adjudication personnel
applying established medical principles
to the facts of particular claims.

b. On the issue of proximate cause, if
{t is determined that, as a result of
nicotine dependence acquired in
service, a veteran continued to use
tobacco products following service,
adjudicative personnel must consider
% whether there is a supervening cause of
General COU[}&, y the claimed disability or death which

VA publishes I i severs the causal connection to the
opinions in ¢ ‘ service-acquired nicotine dependence.
with notice Such supervening causes may include
the General sustained full remission of the service-
followed in related nicotine dependence and
subsequent resumption of the use of
tobacco products, creating a de novo
dependence, or exposure to
environmental or occupational agents

Effective Date: May 13, 1997.

DEPARTMEN
AFFAIRS
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d legislation to preclude benefit
under current law, could be established for

diseases jari g postserV1ce onlv on the basis of the
diseases’ Y

eclude benefits for illnesses which are

law to be service related if they appear within
criods following separation from service (these
for all veterans, cancers or certain heart

_ mlng manifest within one year following
services =V1etnam veterans, certain cancers including
rlslng anytime after service because of their
Eectlon to herbicide exposure); and

A. No. glslatlve proposal is based on the position
that com fg veterans for the results of their smoking,
notwiths_ -nicotine’s addictive properties, simply
exceeds crnment’s responsibility to them.

Q. Isn'tf" pﬁoposal particularly unfair in view of tha
Governmeﬁt stribution of free cigarettes to service
members? i

A. While rue the military services have facilitated
servicemeint tsmoking habits, smoking has never been

required &
are as abi
potentia

veterans have never smoked - and members
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The Tuesd% ily 15 issue of the Federal Register is expected to include an
opinion of thepk@tGeneral Counsel that VA may compensate a veteran or his
eligible sury dor the veteran's illness or death resulting from tobacco use
arising afterdischarge that is secondary to nicotine dependence incurred

Tae Office of Public Affairs is prepared to facilitate anticipated

SryEsor guidance on how to proceed adjudicating disability claims
related 1o ir}j g8ryice tobacco use. In consultation with the Under Secretary for

Health, GerjgtatGounsel determined that veterans or their survivors may be
compensat orajisability or death due to tobacco use following discharge from
service if th dcco use resulted from nicotine dependence arising in service.
Ina 1993 o *the Genaral Counsel held that death or disability due to an

ulting from tobacco use while on active duty is
£n if the disease or injury does not become evident until after

dagisiation that would prohibit service-connection for an injury

or disease rgsuiiing from tobac,)cg ) use wEi!e on active duty which became

manifest aftj‘_é " lice W, ny-presumptive-perod.. This proposal:

would applﬁ;ﬁijg EW compensation claims, would not affect pending claims and

would not ﬁ‘f‘éﬁ‘g)“éiestablishing compensation if the injury or disease became

manifest orf;" Ggravated during active service, or during-an-applicable- wrthin one year~

=
sey~viiotATEAIL: O

a-petiod. o e e N T >
qv:% .

~ o s =ty e

| \'f;believeg_‘hs’ compensation benefits were designed to a: i§t‘th‘03‘e
? me ill or are injured in service to thelr country and that the {

responsible for the adverse results of tobacco use.

fidance to Reglonal Offices for adjudicators of tobacco-related ,'
14,500 claims are pending. VA estimates a 10-year caseload
fizelaims from veterans and survivors with a potential cost in the
dollars.

it €lrcumstances would VA compensate veterans for /
> 1linesses now?

A. VA would EombE
tobacco useft
e The injury @f
_senvicepresk

Biiensate for disabilities or deaths from illnesses related to
Hdglithe following circumstances:
Fease appeared during service o
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‘Dr-disease first appeared after military service and it can be
establishedi je injury or disease resulted from in-service tobacco use; or
» The injury gE GiEase first appeared after service AND it can be shown that:
the veterarifirst:became nicotine-dependent during service; as a result of that

dependenct; théeteran continued to use tobacco products after service; and
the use of g

¥ -
A

a8 products after service proximately caused the veteran's

Fée of benefits (compensation, medical) are qualifying

g;_e?

t f’fﬁns are eligible for monthly payments of compensation based
pitneir disability and medical care for their service-connected .
heir survivors a&limamLmeg& .

AL O

Hlon states that, in claims iAvqlving disability or death
Qm nicotine dependence acquired in service, adjudicators

1 become d2pandent on nicotine whiledin_service?
gervice as a

Hependence acquired during seryice?

sea'phfbbacco products following sarvice proximately tquse thg
%H“Z dg:0r death or did a supervening eause sever the causal /
onnection e_?ﬁ@ ginfsatine dependence during servicd® Examples-of-a=—

pervening:cayse are exposure 10 environmental or occupational agents or
restarting tob

AT using such products after sustaingd full
remission otgg ¢ -

A. Legislatio E«?
for a tobaccrEl
nicotine dep§

-more-
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' Ut |
po eglslauon would\not preclude service connection for: hooce Lﬂi
i pﬁSe which became mgnifest in service; V“Zji&
fibecame manifest withing speclfied post-service period

change In compensation pohcy be inconslstent
:terization of nicotme _dependence as a disease, or

ve proposal is based on the position that compensating.
ults of their tobacco use, notwithstanding mcotlne s addictive

Sreinyaret wca-te-theicountny. The governments responsxbnhty does
_teran S nsks from tobacco use. VA will process these

0  guidance from its General Counsel, but believes legislation
should be pa§ dprecluding the payment of compensation for disability or

death due taa_'_ a0
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¥jBUBETIONS AND ANSWERS PREPARED AT THE REQUEST OF
THE WHITE:EQUSE DOMESTIC POLI 3)

Q. Under¥ ircumstances would the VA compensate veterans
i of ated illnesses now?

A. VA wollliienpensate for disabilities or deaths from

smoking-1 { illnesses under the following circumstances:

« The ikige actually appeared during service (in which case
its s “rausation would not even be in issue):

* The 1% first appeared after military service, but can
be at d to smoking in service; or

first appeared postservice, but it can be shown
{lrst became nicotine dependent in service,
that dependénce resulted in postservice smoking, and the

Q. What & f compensation do qualifying veterans receive
(e.g. hea =Sra, financial)?

celve monthly cash payments (“disability

n amounts based on their levels of

d are eligible for free VA health care for

g Their surviving spouses are eligible for
ayments (“dependency and indemnity

¥for deaths due to these illnesses.

these i?

ion is a disesse), will the VA change its

¢ May 13, 13997 opinion of VA’s General Counsel,
lelshed policy regarding compensation for
tserv1ce smoking based on nicotine dependence
wittgervice. The potential for benefit eligibility
on that psisihas now been established.
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Q. How w s proposed legislation change this policy?

A. VA ha}? sed legislation to preclude benefit

eligibilij , under current law, could be established for

diseases'’ y postservice onlv on the basis of the

diseases” Hon to smoking in service. VA’s legislation:

+ would clude awarding benefits for smoking-related
illnes t become manifest in service;

+ would preclude benefits for illnesses which are
presumg ‘aw to be service related if they appear within
presc riods following separation from service (these
includd;: #5, for all veterans, cancers or certain heart
diseass m,%ming manifest within one year following
servicé ietnam veterans, certain cancers including
lung ¢ irising anytime after service because of their
possib lection to herbicide exposure); and

« would ly to claims filed after the legislation’s

rue the military services have facilitated
smoking habits, smoking has never been
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Memorandum To: Joe Lockhart, White House Communications

CC: ¥ Barry Toiv, White House Communications

From: ;g Kathy Jurado, VA Public Affairs ;ﬁ;;izaéz¢¢4ég
Subject: f Nicotine Dependency

Date: © July 8, 1997

Barry Toiv asked me to follow up with you prior to the release of
a VA General Counsel memorandum on VA compensation of mllltary
veterans w1th tobacco related illnesses.

We have been informed that the Federal Register will publish an
opinion of ithe VA General Counsel that VA may compensate a veteran
with a tobatco related illness if determlnatlon is made that the
nicotine dépendence was acquired in service and the nicotine
dependence,ls the proximate cause of the claimed illness.

The Admlnlstratlon has proposed legislation to amend Title 38 to
prohibit serv1ce -connection of disabilities or deaths based solely
on their belng attributable, in whole or in part, to veterans' use
of tobacco products during service. This proposal would apply to
new compensatlon claims and not affect pending claims and

would not preclude establlshlng service-connection based on a
finding that a disease or injury became manifest or was aggravated
during actlve service, or during an applicable statutory
presumptlve period.

The media has described the Administration's position on this
issue as 1ncompat1ble with it's overall position on smoking. We
dlS&gIGE,(aIQULHQ that it is the position of the Administration
that the Veterans Benefits System was designed to assist those
veterans who were injured in service to their country and that the
government,s responsibility does not encompass a veteran's risks
from smoking.

We expect .the VA General Counsel opinicn will be published in the
Federal Register the week of July 14. In anticipation of that
publication we plan to distribute the opinion, this week, to media
outlets that have requested it in advance. These outlets are the
Washington Post, Wall Street Journal, ABC Nightly News and the
Jacksonville Times Union (FL)I'MAUAM7HW7VVALLL

I have atﬁbched for your review talking points and questions and
answers prepared at the request of White House Cabinet Affairs,
the Domestic Policy Council and Mr. Emanuel.

If I can answer any questions for you, do not hesitate to page me
at 800~ ~-SKY-PAGE, PIN #3476819. I will be in San Diego for the
remainder ‘of the week, but Jim Holley, Deputy Assistant Secretary,
VA Public Affairs, will be available at 202-273-5710.
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Q. Underféhat circumstances would the VA compensate veterans
for smokﬁﬁg-related illnesses now?

h
A. VA would compensate for disabilities or deaths from
smoking- related illnesses under the following circumstances:

e The 1llness actually appeared during service (in which
case 1ts smoking causation would not even be in issue):

e The 1llness first appeared after military service, but
can be attrlbuted to smoking in service; or

¢ The iElness first appeared postservice, but it can be
shown ‘the veteran first became nicotine dependent in
service, that dependence resulted in postservice smoking,
and the postservice smoking caused the 1llness.

Q. What type of compensation do qualifying veterans receive
(e.q. héélth care, financial)?

A. Veterans receive monthly cash payments (“disability
compensatlon") in amounts based on their levels of
dlsablllty, and are eligible for free VA health care for
these lllnesses Their surviving spouses are eligible for
monthly: cash payments (“dependency and indemnity
compensation”) for deaths due to these illnesses.

Q. Now that the VA has found that nicotine is addictive
(that nlcotlne addiction is a disease), will the VA change
its pollcles°

A. Prlor to the May 13, 1997 opinion of VA’s General
Counsel, VA had no established policy regarding compensation
for results of postservice smoking based on nicotine
dependence beginning in service. The potential for benefit
eligibility on that basis has now been established.
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Q. How would VA’s proposed legislation change this policy?

A. VA has proposed legislation to preclude benefit

eligibility that, under current law, could be established

for diseaﬁes arising postservice only on the basis of the

diseases’! relation to smoking in service. VA's legislation:

e would not preclude awarding benefits for smoking-related
illnesses that become manifest in service;

e would not preclude benefits for illnesses which are
presumed in law to be service related if they appear
within prescribed periods following separation from
servic¢e (these include, e.qg., for all veterans, cancers
or certain heart diseases becoming manifest within one
year following service; for Vietnam veterans, certain
cancers including lung cancer arising anytime after
service because of their possible connection to herbicide
exposure) ; and

¢ would apply only to claims filed after the legislation’s
enactment.

0. Wouldn’ t this change in compensation policy be
inconsis?ent with the characterization of nicotine
dependence as a disease?

A. No. 'yA’s legislative proposal is based on the position
that compensating veterans for the results of their smoking,
notwithstanding nicotine’s addictive properties, simply
exceeds the Government’s responsibility to them.

Q. Isn’ﬁ this proposal particularly unfair in view of the
Governmént’s distribution of free cigarettes to service
members?

A. While it is true the miltary services have facilitated
servicemembers’ smoking habits, smoking has never been
required -- many veterans have never smoked -- and members
are as‘able as their civilian counterparts to weigh the
potential health risks of using tobacco products.
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Assnsmm SECRETARY FOR PUBLIC AND INTERGOVERNMENTAL AFFAIRS
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R Memorandum’To - Kitty Higgins and Rahm Emanuel

From: Kathy Jurado %,J’ﬁo)y\”"dea

Subject: : VA talking points on nicotine dependence including:

1) VA Under Secretary for Health opinion a5 to whether nicotine dependence may
"1 be considered a disease for compensatory purposes,
2) VA General Counse! opinion on Cllglblllly for compensation based on
i nicotine dependence, and
3) Adnunlstratlon s proposed legislation.

Date: June 20, 1997

T
H

1) May 5,/ 1997 Opinion of VA Under Secretary for Health
Ma nicotine}de endence nsidered a disease for VA compensation purposes?

VA Under Secretary for Health determined that nicotine dependence may be considered a
disease for compensation purposes, however, there are no scientific bases to determine
how long it takes to become nicotine dependent. (See Attachments 1 & 2)

2) May 13 1997 Opinion of VA General Counsel

Can VA pay'compensatjon for disabilities or deaths attributable to veterans’ use of tabacco
products?

Veterans and their survivors are entitled to compensation for “service connected”
disabilities or deaths, i.e. those due to injuries or diseases incurred or aggravated during
military service. In a 1993 opinion, the former General Counsel determined that
compensation is payable for disabilities or deaths attributable to veterans’ use of tabacco

- products dux;‘ing service. -

VA historically has also considered service connected on a “secondary” basis disabilities
proximately:due to service-connected diseases. In 1997, VA program officials asked the
General Counsel for a formal opinion as to whether nicotine dependence acquired in
service, leading to postservice smoking which ultimately causes physical illness (such as
lung cancer or cardiovascular disease), can be the predicate for service connecting the
smoking-related illness. In other words, is compensation payable for the results of even
postservice smoking if it is due to nicotine dependence acquired in service?

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether nicotine
dependence: is a disease. Citing a May 5, 1997, memorandum from the Under Secretary
for Health to the effect that nicotine dependence may be considered a disease for VA-
compensauon purposes, the General Counsel stated that the remaining issues which must
be decided in judging these claims are 1) whether the nicotine dependence was acquired in
service, and 2) whether the nicotine dependence was the “proximate” cause of the claimed
illness -- both acknowledged to be very difficult questions of fact.

Regarding the proximate-cause issue, the opinion stated the causal connection would be
broken if, for example, there had been sustained full remission of the nicotine dependence
following service and subsequent resumption of tabacco use, or exposure to a toxic
substance which constituted a supervening cause of the claimed disability or death.

(See Attachment 3)
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Page 2 ¥
VA Talking Points on Nicotine Dependence

3) Administration’s proposed legislation
'l

Under current law, VA adjudicators in resolving a claim would have the burden of
determining whether a veteran acquired a nicotine dependence during service and whether
that nicotine depcndence which arose during service, is the proximate cause of disability --
both acknowledged to be very difficult questions of fact. However, the Administration has
submitted legislation to Congress that would make it unnecessary to ascertain any link

~ between inservice tobacco use and postservice diseases.
The Administration proposes to amend Title 38 to prohibit service-connection of disabilities
or deaths based solely on their being attributable, in whole or in part, to veterans’ use of
tobacco products during service. This proposal would not preclude establishing service-
connection based on a finding that a disease or injury became manifest or was aggravated
during activeiservice, or became manifest to the requisite degree of disability during an -
applicable statutory presumptive period. Under current law, a veteran could be service- -
connected for diseases and conditions that could be caused by tobacco use and manifest
themselves during service or an applicable presumptive period, regardless of whether the
veteran used tobacco

The proposed lcg151at10n defines the limits of the government’s responsibility as not
encompassing a veteran’s risks from smoking. This proposal would apply to the
adjudication of new claims for monthly compensation filed after enactment and would not
affect pending claims. The proposal is not an argument against the health consequences of
smoking or the addictive nature of tobacco, which are well-recognized, but is a statement
that reinforcés the traditional role of the benefits system. The system was designed to aid
veterans disabled while serving their country, who to varying degrees put themselves at
risk, while carrying out their responsibilities as soldiers. (See Attachment 4)
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X Attachment 1

Department of Memorandum
Veterans Affalrs o
Date: APR .9 1597
. ' , -
From: General Counsel (022) et =
Subk Request for Opinion -- Nicotine Dependence i 'f 'S
' ; ' ~ 1
To: i [N -
Under Secretary for Health (10) S O3
- ' ?237 -
¥ . B o
1. As you know, under 38 U.S.C. §§ 1110, 1131, and 1310, ~

compensation is payable for disability “resulting from per-
sonal injury suffered or disease contracted in line of

duty . . .:in the active military, naval, or air service”
and for death from a service-connected disability. Disabil-
ity which'is proximately due to or the result of a service-
connected disease or injury is considered service connected
under 38 C.F.R. § 3.310(a). A 1993 precedent opinion,
VAOPGCPREC 2-93 (0.G.C. Prec. 2-93), held that direct serv-
ice connection of disability or death may be established if
the evidenice establishes.that injury or disease resulted
from tobacco use in line of duty in the active military, na-
val, or air service. The opinion also noted that, if
tine dependence is considered a disease or injury for
pensation'purposes, such dependence began in service,
resultlng tobacco use led to disability subsequent to

ice, serv1ce connection could be established for that
ablllty pursuant to 38 C.F.R. § 3.310(a).

nico-
com-
and
serv-
dis-

The Veterans Benefits Admlnlstratlon (VBA) recently re-

quested an opinion from this office regarding the circum-
stances under which service connection may be established
for tobacco-related dlsab;llty or death on the basis that
such dis&bility or death is secondary to nicotine dependence
which arose from a veteran’s tobacco use during service.
VAOPGCPREC 2-93, the General Counsel stated that nicotine
dependedée, which was classified by-the American Psychiatric
Assoc1at10n s Dlagnostlc and Statistical Manual of Mental
Dlsorder?, Third Edition-Revised, as a psychoactive sub-
stance-use disorder, clearly would fall outside the scope of
the term’*injury.” The same conclusion would follow under
the Fourth Edition of the Diagnostic and Statistical Manual,

- which classifies nicotine dependence as a “substance use '

2.

In

VAFORM o4
- MAR 1983 2105
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Under Seorecary for Health (10)

disorder.” Resolution of the question posed by VBA, there-
fore, necessarily depends upon whether nicotine dependence
may be considered a disease for compensation purposes.

"

3. In VAOPGCPREC 82-90 (0.G.C. Prec. 82-90), a precedent
opinion dlSCUESlng the definition of the term “disease” as
used in 38 U.S.C. §§ 1110 and 1131, the General Counsel
cited Dorland 8 Illustrated Medical chtzonary 385 (26th ed.
1974) as: ‘defining the term. vdisease” as “any deviation from
or 1nterruptlon of the normal structure or function of any
part, organ, or system of the body that is manifested by a
characteristic set of symptoms and signs and whose etiology,
pathology, and prognosis may be known or unknown.” The most
recent edition of Dorland’s Illustrated Medical Dictionary
478 (28th ed. 1994) provides virtually the same definition
of “disease.” The General Counsel also pointed out that, in
Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954),
the United States Court of Appeals for the District of Co-
lumbia Circuit indicated that the term “disease” refers to a
condition which is capable of improvement or deterioration.
See alsoé: VAOPGCPREC 67-90 (0.G.C. Prec. 67-90) (stating that
a dlsease is usually capable of improvement or deteriora- -
tion) . As stated in VAOPGCPREC 2-93, a determination of
whether nlcotlne dependence may be considered a disease for
compensatlon purposes requires application of accepted medi-
cal prlnc1p1es relating to that condition. We therefore re-
quest your opinion as to whether, under the above criteria,
and in llght of the latest available information on nicotine
dependence, including newly reported material concerning its
etlology, pathology, and prognosis, nicotine dependence may
be consmdered a disease for compensatlon purposes.

4. We request your prompt attention to this matter so that -
we may advise VBA, which is awaiting guidance prior to adju-
dlcatlng numerous claims which have been set aside pending

resolutlon of issues relatlng to tokacco-related dlsablll-
ties. -

Mary Lou Keener .
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Department of Memoran_dum

Veterans Affalrs

MAY 5 1]
Under Secretaryfor Health (10)
Request for Opii_iaion - Nicotine Dependence

General Counse] (022)

1. Inresponse (o your request of April 9, 1997, regarding VHA's opinion as to whether
nicotine dcpendcncc may be considered a disease for compensatory purposes please be
advised that Lhc,Q;agnosnc and Statistical Manual of Mental Djsorders (4% edition)
classifies mcotme dependence as a substance use disorder. Thus, I suppose that mcounc
dependence may be considered a disease, as illustrated in your reference to
VAOPGCPREC 67-90 (which states that a disease is usually capable of improvement or
deterioration). ;‘;;

2. An mdwxdu%ﬂ who becomes dependent on nicotine can go into remission by
eliminating thc«usc of products/substanccs containing nicotine, such as tobacco products.
Sometimes thxs is facilitated by or requires medical treatment.

3. I'must pomt out that, however, another important issue in this regard is the time at
which a pcrson ‘becomes dependent on nicotine, or for that matter, any substance. At
present, there ‘are no physiologic criteria, medical data, or other scientific bases to
determine how :long it takes to become dependent on nicotine. Dependence may occur
after smoking? thc first few packs of cigarettes, or after the first month of smoking, or
many months ’aftcr starting to smoke. :

=

4. For those persons whose nicotine dependence requires medical treatment, please be
advised that there exists a variety of treatment regimens, including use of tapering doses
of nicotine dchvercd by a skin patch or gum. When one quits smoking, with or without
the assistance; of medical treatment, | suppose you could consider the nicotine dependence
to be in remission, although it is not customarily thought of in this way. However, since
everyone is susceptible to the addictive potential of nicotine, as far as we know, it cannot
be scientifically stated, at this time, whether the reoccurrence of nicotine dependence that
would occur with resumption of tobacco use is a relapse of the original condition or a de

‘novo reoccurfénce of the condition.

I

5. Finally, please be advised that the use of “proximate” as related to disability or death
caused by condmons associated with nicotine dependence, and as commonly defined, is
not supportediby medical evidence. For example, it cannot be medically determined that
an individual:who smoked and died from artherosclerosis or congestive heart failure
(CHF) due tg_ ‘chronic obstructive pulmonary disease would not have died from CHF if

009
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he/she did not §jmoke Other risk factors such as diet, exercise, cholestero! levels, etc.,
also substantially influence the development of heart disease and the relative eﬁologxc
contribution of such factors cannot be scientifically apportioned. :

6. If I may be of further assistance to you in this matter, please do not hesitate to contact
my office. _

S G
Kenneth W. Kizer, M.D., MP.H.

i
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THE SECRETARY OF YETERANS AFFAINS
WASHINGTON

MAY O1957

The Honozsble Newt Gingrich
Speaker of the House of Representatives
Washingtun, D.C. 20515

Dear Mr. Speaker:

Transmitted herewi{th is a drafr bill, the “Veterans’ Compen-
dation Coer-of-Living Adjustment and Benerit Programs Improvement
Ace of 1997,” to authorize 3 coct-of-living adjustment (COLA) for
fiscal year (FY) 1938 in the rates of disability compensation and
dependency and indemnity compensaticn {DIC), and to revise and
improve certain veverans compensation, pension, and memcrial af-
fairs programs, and for other purpeses, I request That thia '
draft bill be referred to the appzopriate committec for preompt
consideration snd enactment.

Jection 101 vf the draft bill would direct the Secretsary of
Vererang Affalrs to increase admlnistratively the rates of cum-
pensasicon Ior service-disabled vaterans and of DIC 2or ®hae survi=
vors of vetaerans whose deaths are service related, effective .
December 1, 1997. The rate of increase would ha the same as the
COLA that will be provided under current law to velerans’ pension
and Social Security recipients, which iz currenzly cstimetcd to
be 2.7 percent. We believe this proposed COLR is necessary and
appropriate in ordel to protect the benefits of these most dee=
serving recipients from the eroding affects ¢f inflation. We es-
timate that enactment of this section: in conjuncrion with gec-
tion 102 of this draft bill, would result in benefit costs of
3330,7 million during FY 1998 and 51,94 billion over the five-
year period beginning in FY 1558. The costs assoclated with the
compensation COLA are considered to be part ¢f The compensation
baseline and not subject te the pay-as-yeu-go provisions of tha
Omnibus Budget Reconciliation Act of 1990.

Section 3102 weould reguire the Secretary of Veterans Affairs.
in computing new rates of (or limitations sfrecting) disability
compensation and DIC pursuant to the enactment of any legislation
requiring the Secretary to increase such rates to provide a COLA
for tiscal year 1998 and thereafter, to round down to the next
lowexr whole dollaz any rate that {3 not evenly diviaible by one
dollar. Thia propo=al is conzimstent wieh the congressionally-
mandated calculation methods applied to COLA's for fiscal yeazrs
1994, 1995, and 1996. We estimate this proposal would raduce FY
1998 venefit cost associated with the COLA proposed in section
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4.
The Honorable Newt Gingrich

ing expenses. There are NO COsts Or saving3 associated with this
proposal.

Saction 201(a) would amend section 2408(b}) of title 36,
United States Code, to make state cemetery grants more attractive
to States. Section 2408 authorizes the Secretary of Veterans Af-
fairs to make granty %o States to assist them in establishing,
expanding, or improving State veterans’' cemeteries. Currently.
the amount of a State cemetery grant is limited to $0 percent of
the total of the.-value of the land to be acquirsd or dedicated
for & cemetery end the cost of improvements to be made on the
lend. The remaining amount must be contributed by the State se- .
ceiving the grant. Pursugnt to the amendments proposed in this
gection, the amount of a State cemetery grant could not exceed,
in the case of the establighment of & new cemetery. the total of
the cest of improvements to be made on land tQ be converted into
A cametary and the initial cost of eguipment NECessAIY tO Operate
the cemstery. In the case of the expansion or imprévemant of an
existing zemetery, the amount ¢f the grant could not exceed the
tetsl of the cost of improvements te be made on any land to be
added to the cemetery combined with the cost of imprcvements to
be made to the existing cematery. Tf the amount ©f a grant
should, for any reascn, be less than the amount of those costs,
the State receivind the grant would be required te contrikbute the
remaining amount, in addition to providing any land nacessary for
the cemetery prejeect.

Also, under curcent law, if at the time of a grant the Stacve
receiving the grant dedicates for the cemetery land which it al-.
ready owns, the value of the land may constitute yp to 50 percent
of the State’s contribution. Onece that land value is so used, it
may not constitute part of the State’s contribution for anmy sub-
seguent grant under section 2408. Under the amendments pzoposed
in seccion 201(a) of this drafr Ppill, 3 State would be responsi-
ble for providing any land required for a cemeteIry project, gince
the grant amount wouid no longer be based partly on the value of
1anc to be acquired or dedicated £or & cemetery.

We belisve that excluding the value of land to be acquired
for a cemetery from the basis of a grant would esncourage siatey
to be active partneres in the cemetery grants program. In our ex-
perience, no State has acquired land for a cemetery in connection
with a grant under section 2408. 1In every case, the State has.
dedicated land that was donated or transferred for that purpose,
or land that it alzeady owned. Further. any reduction of the ba-
sis from which a grant is calculated may be cffset by an increasa
from 50 percent to up Lo 100 percent in the proportien ¢f the
amount of a project’s eeat that could be assumed Ry the Tederal
Government. Msreover, since, under the propesal, & Grant may
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100 of zhis drafr bill by 517 million and reduce the five-ysarz
benefit cost for FY 1998 through FY 2002 by §287 million, as cor-
pared to the cost of that COLA and futyre COLAs based on rounaing
odd dollar emounts to the nearest vhole dollar. The savings ar:
subjeCt to the pay=3s8-you-gov provigions of the Omnibus Budget
Reconciliasion Act of 1990.

Section 103 would amend titles 26 and 38 of the Ynited
States Code to make permanent the authority of the Department of
Veterans Affairs (YR) to access unearned inceme informacion from
rha Intarnal Revenue Service (IRS) and wage, self-employment, and
retiremgnt income information from the Socisl Security Admini-
stration (88A) for purposes of income verification ir determining
eligibility for VA means-tested benefits such as pension and
medicel care for certain non-servige=rglated illnesses or condi=-
tions.

Expesience has shown that autherity to match unearned income
information from IRS and wage, self-erplcyment, and rctirement
income infcrmation from SSA with VA data f0r purposes of income
verification in determining eligibility [or oI thé proper amount
of VA means-tested benefits has been an effective savings measure
and has had a significant program-abuse deterrent effect. %Wa ez-
timate that gnactment of this proposal would result in savings in
monat3zry benefite of $§10 millien in FY 1999 and §120 million dur-
ing the four-year period beginning in FY 1999. 7Thesc savings are
subject to the pay-as-you-go provisions of the Ominibus Budget
Reconciliation Agt of 1990.

Saeticn 104 would amend sectian 5503(f) of title 38, United
States Code, t¢ make permanent the §90 limitation on monthly VA
pension payments that may be made to beneficiaries., without de-
pendents, who are zeceiving Medicaid-cuvered nursing=neme care.
The current payment limitation, which is due to expire at the end
of fiscal year 1998, wozks to the adventages of these nursing-home
zesidents bacause it permits tham to keep the $90 to apply toward
perscrdal expenses rather than have it “pass through” to the Meadi=
cald progrem. This section would simply remove the existing Sep-
tember 3C, 1998, expiration dete for section 5803(I). We esti-
mate this proposdl would resulr in gevermment-wide savings be-
causae 3 benefiecildry’s nursing-home care costs, previously patd
for with VA pensicn benefits, would be paid for by the Medicaid
program, which shares a portion of the costs with the States.
Government-wida savings are estimsted to be $206 millien in
FY 1999 and a total of 5823 million during the four-year pericd
beginning in FY 1999.

Undeér current law, direct sexvice connection of g disability
9z death may be established {f the ovidenca establishes that
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injury or disease resulted from Lobacce use in line of duty in

the active military, naval, or air service, notwithstanding that

the disability or death did net occur until after service and ex-
piration of any applicable presumptive peried. Section 1035 would

amend tiele 38, United States Code, by adding a new section that

would have the cffect of p:ohsztinq service connecti.on ¢f a

Jeath OF di#ability on the basis that it resulted $zom injury oI d
WYsEase attriputabler—inTwhole o in part, to the Uges of tobacco
PTOCGEES by the véteran during the veteran's service. <This
FmendRent 18 consistent with the 1990 budget reconciliation act,
in which Congress prohlbited compensation for disabilities which
are the resulet of veterans’ abuse of alconhol and drugs. 7This wes
fiscally zesponsible action which anhanced the integrity of our
compensation Progrém, and oul psoposal ragarding tobacco use is
offered in that same spirit. In addition, claims based upen
tcbacco-zelated disorders present medical and lcgal issues which
could impede ongeing efforts to Speed claim processing by placing
significant additional demands on the adjudicative system. This
provision would notr preciude establishment of sarvice connection
for aisability O dealh freh a disesse or injury whieh Decanme
manifast or wae aggravated during active servige ©Or became mani-
fest t¢ the requisite degree of disability during any applicable
presumptive periocd specified in ssction 1112 or 1116 of ritle 38,
United States Ccde. This amandment would apply to claime filed
after the date of its enactment.

This prevision would result in gome level of benef{it cost
avoidance and avoid potertial delays in claim processing resule-
ing from increased workload.

Sectien 106:would authorize the Yetezrans Benefits Admini-
stration (VBA) to reimburse, frem the general operating sxpenses
account, the Veteranrs Health Administration (VHA) €fer the cost of
medical examinaticns conducted with respect to veterand’ claims
for compensation or pensien. Currently, SuUch examinations are
paid for out of VA's medical-care fund.

In order to assure that funding for compengsation and pansion
medical examinaticns is avallable throughout FY 1938, appropriate
language weuld need to be included in both the “Medical care” and
“General operating ecxpenses” appropriations. It is contemplated
that VBA will enter into a memorandum of understanding with VHA
to provide that, should runds budgeted under general operating
expencses for the purpesc of “purchasing”™ compensation and pension
medical examinations prove insufficient, alternste funding undeg
“Medical care” would be available o permit VHA to conmtinue to
provide these examinations. Medical care funds would be used for
this purpese only in the event of a shortfall in general operat-
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cuver the entire cust of Improvements {and in{tial cost of equip-
meat {n certain cases), @ State Mmay not have to cantribute cash’
Loward the initial cost of a project.

Another feature that would Make grants more attractive to
States is the inclusion in the basis of a grant of the initial
cost of equipment necessary to operate the cemetery. Providing
funde ta acguire the equipment necessary to operate a cemetery
will, wa believe, 2@ & critical financial incentive to encourage
States (o establish new cemcteries. Such equipment is as eszen~
tial %o the establishment of an operational cemetery &8 are the
l3nd and the improvements made on it. However, because our pro-
pesed emendment lncludes only the Initial cost of equipment for
the establichmant of a2 cemetery, the State would reatain the re-
sponsibility for leong-term maintenance and operation of tha ceme-
tery, including coats associated with the acquisition of replace-
ment equipment. Each Federal grant would assist in the astab-
lishment and activaticn of new veterans’ cemeteries, or in the
expansien or improvement of existing cemeteries, buz the Ststes
weuld bear the costs of coatinuing operation and long-term main-
tenance,

Section 201 (b) of the draft bill would aushorize “no-year”
appropriations for the State cemetery grants pregram. Under cur-
rent 38 U.S.C. § 2408(d), funds appropriated for State cemstery
grants remain availalle only until the ens of the secaond figcal
year following the fiscal yesr for which they sre sappzopristec.
Howaver, in Public Law No. 104-204, 110 Stat., 2874 (1986), Cen-
gress appiopriated funds for State cemetery grants, “to remain
évailable until expended.” Secticn 201(b) would amend section
2408 (d) to reflect this no-year-funding policy.

The Qffica zf Management and Budget advines that thera is ne
objection to the submission of this draft bill to the Congress,
aiad that its enactiment weuld be in accord with the administra-
Tticn’s program. : )

8incerely yours,

%m_@m

Josse Brown

Enclesuzres
JR/£3b
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Q. Under what circumstances would the VA compensate veterans
for smoking-related illnesses now?

A. VA would compensate for disabilities or deaths from
smoking-related illnesses under the following circumstances:

e The illness actually appeared during service (in which
case its smoking causation would not even be in issue);

e The illness first appeared after military service, but
can be attributed to smoking in service; or

¢ The illness first appeared postservice, but it can be
shown the veteran first became nicotine dependent in
service, that dependence resulted in postservice smoking,
and the postservice smoking caused the illness.

Q. What type of compensation do qualifying veterans receive
(e.g. health care, financial)?

A. Veterans receive monthly cash payments (“disability
compensation”) in amounts based on their levels of
disability, and are eligible for free VA health care for
these illnesses. Their surviving spouses are eligible for
monthly cash payments (“dependency and indemnity
compensation”) for deaths due to these illnesses.

Q. Now that the VA has found that nicotine is addictive
(that nicotine addiction is a disease), will the VA change
its policies?

A. Prior to the May 13, 1997 opinion of VA’'s General
Counsel, VA had no established policy regarding compensation
- for results of postservice smoking based on nicotine
dependence beginning in service. The potential for benefit
eligibility on that basis has now been established.

doo2
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Q. How would VA’s proposed legislation change this policy?

A. VA has proposed legislation to preclude benefit
eligibility that, under current law, could be established
for diseases arising postservice only on the basis of the

diseases’ relation to smoking in service. VA’'s legislation:

would not preclude awarding benefits for smoking-related
illnesses that become manifest in service;

would not preclude benefits for illnesses which are
presumed in law to be service related if they appear
within prescribed periods following separation from
service {(these include, e.g., for all veterans, cancers
or certain heart diseases becoming manifest within one
year following service; for Vietnam veterans, certain
cancers including lung cancer arising anytime after
service because of their possible connection to herbicide
exposure); and '

would .apply only to claims filed after the legislation’s
enactment.

Q. Wouldn’t this change in compensation policy be
inconsistent with the characterization of nicotine
dependence as a disease?

A. No. VA’s legislative proposal is based on the position
that compensating veterans for the results of their smoking,
notwithstanding nicotine’s addictive properties, simply
exceeds the Government’s responsibility to them.

Q. Isn’t this proposal particularly unfair in view of the
Government’s distribution of free cigarettes to service
members?

A. While it is true the miltary services have facilitated
servicemembers’ smoking habits, smoking has never been
required ~- many veterans have never smoked -- and members
are as able as their civilian counterparts to weigh the
potential health risks of using tobacco products.

doo3



How does the VA's proposed legisiation affect benefits for smoking-related ilinesses?

The VA's legislative proposal precludes benefit eligibility for smoking related illness that
arise after service. Currently, veterans who began smoking during military service may
qualify for compensation if they later develop a smoking-related illness.

What is the justification for this policy, given that nicotine is addictive and that the
government distributed free cigarettes to service members?

'VA's legislative proposal is based on the position that compensating veterans for the
results of their smoking simply exceeds the Government's responsibility to them. While it
is true that military services facilitated service members' smoking habits, smoking has
never been required -- many veterans have never smoked -- and members have been as
able as their civilian counterparts to weigh the potential health risks of using tobacco
products.
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DEPARTMENT OF VETERANS AFFAIRS

ASSISTANT SECRETARY FOR PUBLIC AND INTERGOVERNMENTAL AFFAIRS )
WASHINGTON DC 20420 7/0 —

*Memorandum To:  Kitty Higgins and Rahm Emanuel - S :371
From: Kathy Jurado Mﬂ\“%
Subject: VA talking points on nicotine dcpendence including:

1) VA Under Secretary for Health opinion as to whcther nicotine dependence may
be considered a disease for compensatory purposes,

2) VA General Counsel opinion qn eligibility for compensation based on
nicotine depcndence, and

3) Administration’s proposed legislation.

Date: June 20, 1997

1) May 5, 1997 Opinion of VA Under Secretary for Health
icotine depend: consi disease for satj U

@002

VA Under Secrctary for Health determined that nicotine dependence may be considered a: M@%

disease for compensatioh purposes, Jiowever, there are no scientific bases to determine
how long it talgcs to Eggwmﬁ cotme dggeq'qg%@@ee Attachments | & 2)

Ngocan®

2) May 13, 1997 Opinion of VA -General Counsel
Can VA pa nsation for disabiliti eaths attributable to vet * use of ) P2y 7
products? ) o

: el o 2
Veterans and their survivors are entitled to compensation for “service connected” Xz AN

disabilitics or deaths, i.e. those due to injuries or diseases incurred or aggravated during
military service. In a 1993 opinion, the former General Counsel determined that
compensation is payable for disabilities or deaths attnbutable to veterans’ use of tabacco
products during service.

VA historically has also considered service connected on a “secondary” basis disabilities
proximately due to service-connccted diseases. In 1997, VA program officials asked the
General Counsel for a formal opinion as to whether nicotine dependence acquired in
service, leading to postservice smoking which ultimately causes physical illness (such as
lung cancer or cardiovascular disease), can be the predicate for service connecting the
smoking-related illness. In other words, is compensation payable for the results of even
postservice smoking if it is due to nicotine dependence acquired in service?

The resulting May 13, 1997 opinion stated that the initial inquiry must be whether nicoti
dependence is a disease. Citing a May 5, 1997, memorandum from the Under Secretary
for Health to the effect that nicotine dependence may be considered a disease for VA-

compensation purposes, the General Counsel stated that the remaining issucs which must \

be decided in judging thesc claims are 1) whether the nicotine dependence was acquired in
service, and 2) whether the nicotine dependence was the “proximate’ cause of the claimed
illness -- both acknowledged to be very difficult questions of fact.

Regarding the proximate-cause issue, the opinion stated the causal connection would be

broken if, for example, there had been sustained full remission of the nicotine dependence
following-service and subsequent resumption of tabacco use, or eXposure to atoxic- - @K
substance wiict constituted a supervening cause of the claimed dxsabll’xm

(See Attachment 3)
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3) Administration’s proposed legislation

Under current law, VA adjudicators in resolving a claim would have thc burden of
“determining whether a veteran acquired a nicotine dependence during service:and-whether .
that nicotine dependence, which arose during service,-is the proximate cause of disability --

__both acknowledged to be very difficult qucstions of fact. However, the Administration has
submitted legislation to Congress that would make it u sary lo ascertain any link ot
between inservice tobacco use and postservice diseases.

The Administration proposes to amend Tille 38 to prohibit scrvice-connection of disabiliti
or deaths based solcly on their being attributable, in whole or in part, to veterans’ use of

tobacco products during service. This proposal would not precludc establishing service-
connection based on a finding that a disease or injury became manifest or was aggravated

during active service, or became manifest to the requisite degree of disability during an

applicable statutory presumptive period. Ung% %ggt law§ a veteran could be service- 4//
connected for diseases and conditions that cou caused by tobacco use and manifcst ﬁ%
themselves during service or an applicable presumptive period, regardless of whether the

veteran used tobacco, GSFHrRany

The proposed legislation defines the limits of the government’s responsibility as not.__
encompassing a veteran’s risks from smoking. This proposal would apply to the
adjudication of new claims for monthly compensation filed after enactment and would no
‘affect pending claims. The proposal is not an argument against the health consequences o
smoking or the addictivc nature of tobacco, which are well-recognized, but is a stateme
that reinforces the traditional role of the benefits system. The system was designedto aid
veterans disabled while serving their country, who to varying degrees put themselves at
risk, while carrying out their responsibilities as soldiers. (See Allachment 4)
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