
April 14,1997 

POTENTIAL TOBACCO ACTIVmES 

Bnfhrcement of broadcaat arivertiaing ben. Request the Department of Justice to investigate 
whether there are other situations umilar to that addressed in its consent order with Philip Morris 
(the Marlboro logo placed m a position at Madison Square Garden so that it appeared frequently 
during telecasts of New York Knicks games) and encourage the Department to continue its 
efforts to enforce the ban of broadcast advertising of tobacco products. Enforcement would 
prevent the broadcast of tobacco brand logos during televised events, particularly sporting events. 
Sporting events, including auto races, are increasingly popular events with families and are 
therefore seen by large numbers of young people either in person or on television. 

Trcatincnt Df adolcaccnt .nicotino addiction. Direct DHHS to develop and carry out a federal 
research plan focusing on the prevention and treatment of adolescent addiction to nicotine To 
date, virtually all research that has been conducted on nicotine addiction haa focused on adults. It 
is not known whether currently available prevention strategies and treatments are effective with 
children and adolescents or whether different approaches are necessary fbr this group. 

State assiatanee. Direct DHHS to provide technical assistance to states to help develop individual 
action plans focused on preventing and treating adolescent nicotine addiction. This initiative 
could build on the results ofthe federal research in this area described above and could include 
publication and distribution of guides for states - such as smoking cessation materials aimed at 
adolescents. It could also involve creating or highlighting public-private partnerships whh schools 
or non-profit groups. 

Improved teen mirveya Direct the Office on Smoking and Health, Centers for Disease Control 
and Prevention, DHHS, to expand its research efforts, especially teen surveys, to indude more 
questions concerning teens' tobacco brand preference and advertising awareness. Further direct 
the Office of Management and Budget (OMB) to expedite the clearance ofthe questionnaires 
used in these surveys.; Information on teen preference and awareness is essential to the 
development of more effective addiction prevention and treatment approaches for adolescents. In 
the past, OMB has refused to allow certain questions concerning teens' tobacco brand preference 
and awareness of marketing strategies and slogans to be asked, or if asked, to be publicly 

r e p o r t e d ' : 

State intcrvfentinng Fully fond tobacco intervention prô muMin ell 50 states. This would require 
a minimum budget increase of $25 million over the President'11998 budget. Currently, only 17 
states participate in NCI's ASSIST program through which each state receives annual awards that 
range frora $650,000 a year to $1.8 million. The remaining 33 states receive Annual grants 
ranging from $75,000 to $210,000 through CDC's IMPACT prograrn. 



April 14,1997 

OTHER POTENTIAL TOBACCO ACTIVITIES 

fiyhar r̂ giiUrinni After consulting with the Department of Justice, direct SAMSHA to revisit its 
Synar regulations and consider making changes that would tighten the standards that States are 
required to meet in order to qualify for substance abuse block grants. 

Smoke-free firignil fedlitieg. Issue an Executive Order making all federal facilities smoke-free. 
GSA could be involved ia implementing the Order. 

Health.focuseri firreign,policy. Direct the U.S. Trade Representative and the State Department to 
develop trade and foreign policy that emphasizes the Administration's concerns about the health 
consequences of tobacco use. 

i 
Emnke-frae tranaportatioti facilities. Direct the Department of Transportation to issue regulations 
making airports (and other transportation facilities under hs jurisdiction) smoke-free. Direct the 
Department to also begin negotiating with foreign governments to obtain an agreement that 
international flights to the U.S. be made smoke-free. 

Conversion of tnbacco crop. Announce a program designed to end the tobacco states' 
dependence on the tobacco economy. Assist and provide incentives to fanners to convert from 
tobacco crops to other agricultural products, as well as non-agricultural alternatives. 

Smoking in the workplace. Encourage the Department of Labor to issue final regulations v' 
addressing smoking in the workplace. 

Reimhuraement for nicotine addiction treatment. Direct DHHS to reimburse for the treatment of 
nicotine addiction for Federafly-funded health care programs snd to encourage private sector 
coverage as well. 



MEMORANDUM TO ELIZABETH DRYE 

FROM: HIMA VATTI 

DATE: JULY 9, 1997 

SUBJECT: SIMPLE LEGAL EXPLANATIONS 

I will provide simplified explanations of the following three legal concepts which have 
been brought up in recent tobacco meetings by the legal group. 

1. First Amendment issue implicated by the advertising restrictions 

2. Takings 

3. Nexus 

First Amendment Question 

In the June 26 meeting, counsel mentioned that the First Amendment may not allow 
the government to bar all outdoor advertising. Basically, a state cannot require a citizen or 
entity to contract out of or repudiate a fundamental constitutional right (commercial speech in 
this case). Lawyers are referring to this rule when they use terms like "state action." The 
state governments would argue that the tobacco companies are "volunteering" to give up this 
right, but the courts might not accept this reasoning. Even if they interpret the settlement as 
a pure contract, the courts could find that the tobacco companies agreed to give up their 
speech rights under duress and invalidate those provisions of the settlement. The restrictions 
on the advertising freedom of retailers and distributors may not create state action problems, 
because those parties would repudiate commercial speech rights in contracts with the tobacco 
companies, not state governments. 

The Takings Clause 

Under the Constitution, if the government takes property, it must provide the owner 
with just compensation. The situation is not always clear as where the state takes Farmer 
Brown's land to build a highway and reimburses his loss. Most of the litigation in this area 
centers around the following two questions: "Did the government's action in this case 
constitute a taking of X's property?" OR "Did X have a compensable property interest in 
what the government has taken?" Under the settlement, the government must make sure that 
various actions against the tobacco companies do not constitute the taking of a property 
interest. For example, in the July 8 meeting, counsel pointed out that where federal trade 
secret laws protect the companies less than state law, the federal government might be 
"taking" trade secrets. To ascertain a taking, courts defme the scope of what the plaintiff 
has lost. If courts define the loss narrowly, i.e. the loss of one trade secret that is hard to 
price, they are less likely to find a taking. In Monsanto, however, the court defined the 



property right in a broad manner that was favorable to the plaintiff. The court found that the 
plaintiff had lost its right to confidentiality, not just the value of one secret. Fortunately, no 
case has ever found that a plaintiff has a property interest in attomey-client and work product 
documents, so the government "takes" nothing when it appropriates the information contained 
within them. 

What is a Nexus? 

In a deal between the government and another party, there must be a nexus or logical 
relationship between what the parties agree to do for one another (the point of the Nollan and 
Dolan cases mentioned). Suppose I apply to the state for permission to expand my 
beach-front property in violation of an environmental ordinance. The state agrees to grant 
me permission only if I finance a new roof for city hall. This is unacceptable, because there 
is no relationship between the nature of the two exchanges. Instead, the state could demand 
a higher tax to keep the area around my house clean in exchange for permission to expand. 

The concept of nexus relates to the consent decree portion of the settlement in which the 
tobacco companies would agree to give up certain free speech rights. Counsel speculated 
that the consent decree might pass the First Amendment test if it was formulated as a plea 
bargain-type waiver of rights. This would require the government to show that a legitimate 
governmental interest warrants the speech restrictions, and that a nexus exists between the 
speech restrictions and the arguments for threatening litigation against the tobacco companies. 
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AMENDMENT NO. Calendar No. 

Purpose: To prohibit the use of funds to facilitate the export 
or promotion of tobacco products. 

IN THE SENATE OF THE UNITED STATES—105th Cong., 1st Sess. 

S. 

(title) 

Referred to the Committee on 

and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. DUKBIN 

V I Z : 

1 At the appropriate place, insert the following new sec-

2 tion: 

3 SEC. , PROHIBITION ON USE OF FUNDS TO FACILITATE 

4 THE EXPORT OR PROMOTION OF TOBACCO 

5 PRODUCTS. 

6 No funds appropriated by this Act may be xised by 

7 any officer, employee, department, or agency of the United 

8 States— 

gys-d Kiiaana »Dia KQS sn wd̂ ŝ a z6«-n mr 
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1 (1) to assist or encourage the export, sale, man-

2 ufaeture, advertising, promotion, or distribution of 

3 cigarettes, cigars, little cigars, snuff, chewing to-

4 bacco products, pipe tobacco, or other similar to-

5 bacco products; or 

6 (2) to seek, through negotiation or otherwise, 

7 the removal or reduction by any foreign country of 

8 any restrictions or proposed restrictions in that 

9 country on the importation, sale, manufacture, ad-

10 vertising, promotion, distribution, packaging, label-

11 ing, or taxation, of cigarettes, cigars, little cigars, 

12 snuff, chewing tobacco products, pipe tobacco, or 

13 other similar tobacco products. 

s/E-d wiaana >oia sas sn wdss:28 Z6, TT inr 
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