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By George Rodrigue / The Dallas Morning News

WASHINGTON - Key senators said Wednesday that
tobacco firms may have to offer significantly more money
if they want Congress to approve a deal that would gtve
them immunity fro_m potentially ruim.us legal d_p;n_ages.
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settlement's financial terms may be too kind to the
industry.

Industry lawyers have said they might be willing to accept
some changes on the nicotine issue. Financially, however,
tobacco firms are taking a harder line.

"There is not a whole lot of give there," said an industry
representative who spoke on condition of anonymity.

The debate has confronted politicians with a dilemma:
whether to take what the tobacco firms offer or push for
an ideal solution that, owing to tobacco's political clout,
might never become reality.

Many public health leaders have called the current
agreement, struck between industry leaders and a
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"If this is the best you can do, do it," former FDA
Commissioner David Kessler replied. "But I believe that
history will not look kindly on your timidness."

The tobacco firms have offered to pay $368.5 billion.
Those funds are to be disbursed over 25 years however,
and would be tax-deductible.

After adjusting for taxes and inflation, the value of the
package is only $195 billion in current dollars, said Jeffrey
Harris, a physician who also teaches economics at the
Massachusetts Institute of Technology.

He said that roughly. equals projected state Medicaid
for tn oker

,in thanex! zg.wa

15ts 08/01/97 15:23:28



Senators urge more money in tobacco deal http://www.dallasnews.conv/in-the-news-nf/biz13.htm

these was insisted upon that you would get an agreement
at all.”

Mr. Kessler has argued that Congress should simply enact
the best possible law to reduce the death toll from tobacco,
currently estimated at 400,000 Americans annually.

It, for instance, could raise taxes instead of seeking a
voluntary settlement with the industry.

"You don't need the industry's money. You don't need the
industry's permission. You don't have to give the industry
[legal] immunity," Mr. Kessler told the Senate Commerce
Committee on Tuesday.

Officials who favor the deal, however, say the industry's
clout on Capitol Hill indicates that a consensus measure is
the only kind likely to become law.

Mr. Kennedy complained Wednesday that in the past few
weeks tobacco firms mccmﬁslly lobbied to qlmost halve
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If the industry scores a big win in any of several pending
court cases, Mr. Moore said, it may lose interest in a
negotiated settlement.

That struck a chord with Mr. Hatch.

"Can we afford to fritter away the huge opportunity to
stop 3,000 kids a day from smoking?" he asked, adjourning
with a vow to take up the issue again in September.
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North Carolina, fedei'al Judge declared that the FDA has-juris
diction over tobacco. If the decision is upheld on appeal, as
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but polls show that B1g Tobacco is a pariah to a maJonty of
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Legal Affairs —

WHAT WE SHOULD DO ABOUT TOBACCO

POSTPONE THE SETTLEMENT TALKS Current negotiations amount to a
backroom dea! by lawyers and would give away too much to industry and
hobble our ability to regulate in the future.

BAN ADVERTISING AND PROMOTION AIMED AT KIDS Without trampling
the First Amendment, we need to keep the industry from hooking smokers early.

.- RAISE TAXES Boost the price of cigarettes—by as much as $2 a pack—to
dramatically cut sales, especially to kids.

EXPAND SMOKE-FREE WORKPLACES AND PUBLIC AREAS Studies show
that when a company bans indoor smoking, nearly 25% of its smokers quit
and others cut back. More states need to sign on.

DISCLOSE ALL INGREDIENTS Adults could make more reasoned decisions.
Now many smokers think “lite” cigarettes are safer than nicotine patches.

A recent study shows the strong
correlation between high cigarette
taxes and reduced consumption,
especially among young people:
PROPOSED TAX ~ REDUCTION IN  REDUCTION IN

* INCREASE NUMBER CIGARETTE
OF YOUTH WHO  CONSUMPTION
BY
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O ‘Washington Post Staff Writers

rM:my of the'trial lawyers who got
rich suing the makers of asbestos,
Agent- Orange and defective heart
- walves may be on the verge of getting
rich again, thanks to the $368.5 bil-
lion tobacco deal:

~~Their fees are not yet set, and
x;qbody knows .the exact amount if
-deal is approved but estimates
nge from the hundreds of millions
mfg;he billions. The settlement itself
dwarfs previous large legal deals, and
if hlstory is any guide, the fees could
mirror that magnitude.

8 “More than $360 billion will
chiaige hands,” said University of
Texas law professor Samuel Issa-
charoff, who studies legal fees. “Any-
body -whe has an active involvement
ig going to,get a piece of that money.”

-, With. so much at stake and the
fompja for dlsmbutmg the fees still
qudecnded rival groups of lawyers

T

invoived . m the deal already have

begun jockeying for the fees.

“And the' potential 'lawyers’ pay-
rherits, have become a favorite target
of thoge criticizing the proposed deal,
wﬁlch facesa difficult battle winning
approval from the Whlte House and
Congress.: -

*Hotise Speaker Newt Gingrich (R-
Gay4nd consumer advocate Ralph
Nader; who nirely agree, have both
taken~aim at the trial. lawyers from

differéent angks. Gingrich said he 7
would..likely. ¢ppose the deal “if it .

simply makes trial lawyers richer.”
Nader, who feirs that colossal fees
wo};ld taint the reputahon of his trial
laWyer allies, sad that he has heard
the lawyers maypocket “2 percent of
tl{eenhre pie,” o1 about $7 billion.
Tithes E. Tierrey, a former Maine
attorney general sho has consulted
with the state attomeys general suing
fhie industry, saic that “no one “is

contingency fee rates you've been
hearing about. . .. Not going to hap-
pen.”

On the flip side, a handful of the
large corporate law firms that defend
tobacco companies may take a hit to
their revenues because the deal
would kill a total of 57 major lawsuits.
That litigation has run up defense
fees of more than $600 million a year,
according to estimates by tobacco
analysts on Wall Street. '

But even for tobacco’s defenders, -
the deal could be a boon, as lobbying,

battles .over federal regulation and

new court challenges replace the

litigation that is lost. “In some ways,

the need for phalanxes of lawyers will

be increased,” said David Vladeck, of
Public Citizen Litigation Group,
which opposes the deal. “You don’t
have to worry that lawyers in Wash-
ington will have to give up their
leased Mercedes and Lexuses.”

On the anti-tobacco side, one rea-
son the estimates run so high is
because there are so many lawyers.
One coalition includes 65 law firms,
whose members have spent more
than $15 million pressing class-action
lawsuits for addicted smokers in 17
states, according to Washington law-
yer John P. Coale, a coalition leader.

A second group of trial lawyers
represents the 40 states that filed
lawsuits against the industry to re-

. cover the Medicaid costs of treating

sick smokers.

These lawyers were hired to bring
and finance the cases hecause the
states did not want to spend public
funds to press their claims, Wthh are
extremely novel.

~ During the talks, lawyers in the
class-action coalition, known as the

Castano group, said their fees would
be “negotiated” separately with the

_ tobacco companies. But last Thurs-

day, industry lawyer Meyer Koplow
told Congress that all the lawyers’
fees will be set “by an independent
third party.”

Many of the state-hired lawyers
have contracts promising fees of 25
percent of the state’s recovery, but
those contracts contain clauses nulli-
fying the fee agreement if the case is
settled. And even states without the
benefit of those clauses may .try to
limit their lawyers’ fees.

Regardless, Tierney and some

state officials have said they expect
the industry to pay all the attorneys
fees and costs. And according to one

source familiar with the talks, the

industry is willing to pay between $2
billion and $3 billion beyond the
$368.5 billion settlement.
Issacharoff, the legal fee expert,
said the largest contingency fee in
history is the $400 million that went
to Houston lawyer Joseph Jamail
after winning a case brought by

Pennzoxl Co: agamst Texaco Inc in
the mid-1980s. The case settled for $4
billion while on appeal.

Some of the lawyers most involved

in the tobacco deal also have raked in
fortunes in earlier cases. Cincinnati
lawyer Stanley M. Chesley, a mem-
ber of the Castano group, was the
lead lawyer in.a class-action lawsuit

over defective heart valves, in which.

judges have awarded legal fees of
nearly $11 million so far. Lawyers
including Ronald Motley of South
Carolina and Peter Angelos of Balti-
more are estimated to have received

hundreds of millions of dollars in fees .
from trials and settlements of asbes- -
tos cases. While contingency fees in

such cases generally run from 33
percent to 40 percent of settlements,
the asbestos fees have never been
publicly revealed.

But experts say there really is.no

precedent for fees in the tobacco
deal, because the: setﬂement is so
enormous, :

“There’s no question the attorneys
[in the tobacco deal] would ask for a
lesser percentage ;. .. in large part”
because their fees will be a target in
the po}\mcal battle over the deal,
Issacharoff said. Indeed, comments
by New Orleans lawyer Russ Herman
last week that 3 percent of the pot—
about $11 billion—might be paid out
over several years to all the lawyers

set off -angry denunciations even

among his fellow lawyers. “There'd
be capital punishment for trial law-
yers if the fees got that high,” one
lawyer said. -

Both Issacharoff and Tierney ar-
gued that the trial lawyers should be
well paid. The fairly quick settlement
of the cases, all filed since 1994, “has
a lot to do with the kind of firepower”
these seasoned lawyers brought to
the table, Issacharoff said. Tierney

added that many of the lawyers “are

out of pocket millions of dollars. They
put years of their lives'into this.”

Coale, part of the Castano group,

said the fees are “very nebulous. . . .
We don't know till Congress” ap-

proves the deal. The calculation, he -

said, would be based not only on the

. settlement’s size, but on the risk

taken by the lawyers and other is-
sues. As for the firms who represent

the industry, a few may feel the -
‘pinch, but overall the work simply

may be redistributed.

Washington’s Covington & Burl
ing, for instance, has represented the
Tobacco Institute, the industry’s lob-
bying ‘arm, since it was founded in
1958, and the settlement calls for

_doing away with the institute.
Meanwhile, the Washington firm -

of Verner, Liipfert, Bernhard, McPer-
son -and Hand was hired by the
industry last year to help smooth the
way for settlement talks. Since then,
many of ‘the firm’s top lobbyists,

Wlth 'Tobacco Settlemeht Trial Lawyers May See Another Mammot 1 ayday

including former Texas governor
Ann Richards, have been working on

. the tobacco account.

Even the firms heavily involved in
defending the current lawsuits insist
that the deal presents no problems
for them. While management at Ar-
nold & Porter, which represents Phil-
ip Morris Cos. nationally, did not
return calls about its tobacco litiga-
tion, firm chairman Michael Sohn
shot off an internal e-mail message to
calm his anxious troops last week. It
said the settlement would have no
material effect on the firm's business,
according to a source at the firm,

And for now, the battle goes on
unabated. Industry lawyers have
been told to move “full steam ahead”
in defense of their cases, said Dan K.
Webb, a partner at Chicago's Win-

- ston & Strawn, which also represents

Philip Morris. If the defense effort
stowed “all of a sudden, it would send

‘the wrong signal,” said one industry

source. “You want everybody to stay
committed to the deal.”

" FOR MORE INFORMATION =3
To review all recent Post coverage

and commentary on the tobacco
settlement, click on the above symbol
on the front page of The Post’s Web

site at www.washingtonpost.com




