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Senators urge more money in 
tobacco deal 

Proposal affects industry too little, witness says 

07/31/97 

By George Rodrigue / The Dallas Morning News 

WASHINGTON - Key senators said Wednesday that 
tobacco firms may have to offer significantly more money 
if they want Congress to approve a deal that would give 
them immunity from potentially ruinow legal damages. 

The senators spoke after an expert witness testified that 
t)te$?6* billioii tobacco Btigaijon settlenwit now awaiting 
fifid$flM approval juft M >» ft tyP*"? FPN^r 

Ipiwyser ̂ ti^f Wmmm^ 
ŝp. eigarette ituikp m 0 Mpf. ««tlays by 

booking prices $ cepti jw pac| •? an ampuot tfiat would 
liiU leave their product* nriativdy frVo^bly p*i|ed, the 

"B? | W n t ofcon ŝation to be paid, js % j o o ^ 

Commiltw Carman WfH' 

i*r«Hdem Clinton hmmto a fimiUr ifsR^ jter Mn̂ tt?re4 
FOA authority, and White House aides have said the 
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settlement's financial terms may be too kind to the 
industry. 

Industry lawyers have said they might be willing to accept 
some changes on the nicotine issue. Financially, however, 
tobacco firms are taking a harder line. 

"There is not a whole lot of give there," said an industry 
representative who spoke on condition of anonymity. 

The debate has confronted politicians with a dilemma: 
whether to take what the tobacco firms offer or push for 
an ideal solution that, owing to tobacco's political clout, 
might never become reality. 

Many public health leaders have called the current 
agreement, struck between industry leaders and a 
ofHMprtUiro of state aiiclprlyatf ittomey*, a ̂ fetheart 

pfiacco flrtm vrnft m fjfNff 1m wmi0- vinous 
pit*ye damage laMf gj) mj^&jffife 

Îcti) regulation mtob* mfrtt** A n d 

iyffi efities say tl* ia a great It^ovfpnt over 

M p pflf regulafion and has pmd | w dvrwges m a 

|pycniiiieiit'p\ " -

Ûnŷ politiciws, however. \m u^M | dv̂ .re tq 

mm imnwimi^^^w 
mHtdoflbcpottiW*«few Brewv l ^ ^ , a^ • 
Tuesday. 
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"If this is the best you can do, do it," former FDA 
Commissioner David Kessler replied. "But I believe that 
history will not look kindly on your timidness." 

The tobacco firms have offered to pay $368.5 billion. 
Those funds are to be disbursed over 25 years, however, 
and would be tax-deductible. 

After adjusting for taxes and inflation, the value of the 
package is only $195 billion in current dollars, said Jeffrey 
Harris, a physician who also teaches economics at the 
Massachusetts Institute of Technology. 

He said that roughty equals projected state Medicaid 

ww^'nced to hike thw price* 6? ̂ 0 ^ ^ . 

AifierjQan Cancer Society: Trri hot sure that if every one of 
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these was insisted upon that you would get an agreement 
at all." 

Mr. Kessler has argued that Congress should simply enact 
the best possible law to reduce the death toll from tobacco, 
currently estimated at 400,000 Americans annually. 

It, for instance, could raise taxes instead of seeking a 
voluntary settlement with the industry. 

"You don't need the industry's money. You don't need the 
industry's permission. You don't have to give the industry 
[legal] immunity," Mr. Kessler told the Senate Commerce 
Committee on Tuesday. 

Officials who favor the deal, however, say the industry's 
clout on Capitol Hill indicates that a consensus measure is 
the only kind likely to become law. 

Mr. Kennedy complained Wednesday that in the past few 
weeks tobacco Arms supcessfUily lobbied to tflmost halve 

% Kennedy ̂ | *§* w m y m tPMgbest 

I f!f. jPWW H W l P W I : P eccepting 

ffi'Mi perfect ( ^ f ^ | | ^ i ^ | r ^ @ l ^ ! ' i ^ ^ r a i 
K̂ tke Moore. , r " i ; " " ^"^ ' 

Mr Moore hknllh. 
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If the industry scores a big win in any of several pending 
court cases, Mr. Moore said, it may lose interest in a 
negotiated settlement. 

That struck a chord with Mr. Hatch. 

"Can we afford to fritter away the huge opportunity to 
stop 3,000 kids a day from smoking?" he asked, adjourning 
with a vow to take up the issue again in September. 
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Legal Affairs 

COMMENTARY 
By Mike France & John Carey 

TOBACCO: DON'T JUMP AT THIS DEAL 
-j^ifcimenca now has an unprecejlented-Opportunity to save 
yfftsnullions of lives. W\t\\ public^ouVrage/at̂ Big Tobacco hit-

izmfwting alk.tune highs, • and >the?mdusti^s^wer sinking -to 
•;new?lows, it appears\to be pohtically^feasibre^forithe first 
•̂ time/ever— t̂o-impose; a';powerful?ie^ko^.regime?onlciga-T 
•meXbep,\on&- of the-world'sideadBe^:coi^^er]produc&'-"'' 

But̂ there's a nsk that - ~ — -• 
ssthejcountiyiwill blow,*this 
ahistonc; opportumty.'.Well-
^pubhcSed peace talksifare 

» jiffwyinder way over the 
^'futwelof tobacco Unfortu 
^mfelylthesei'negotiations^-i 
^Midsffie pubhc debate-^are? 
Sffifdommated by threeigroups-̂ -
^ttiiat-'do''not necessarily 
^ "iS^ve'society's best mter 

ests at* heart the industry, 
plaintiffs' lawyers, and at 

* tbrneys general from 24 
^states that have sued man 

^ vufacturers Rather than^fo-
ps4Cifeing|on the; regulafaomof^i 
feitoMccofitheseiplayersAave r 
w putithejbulk^of their erier ^ 
^ g y i^tdevelopmg a $250 v 
^ b d h o n ^ $3M'bilhontfind ^ 
^ t l i a t would compensate the§ 
^mdust^s alleged victims * 

It's clear what they find 
appealing about such a, 

/ deaf^Plaintiffs* lawyere, 
^sfiand-to make hundreds of , 
•^millions,1 thejndustry 

s^aramts'lte htmt its liability^ 

i wliibe^able to crow-about 
t̂he'jbUhons they have :won 

•' fbKtheir states. 
TEMPTATION. But these 

r:;peace?talks are womsomeiY 
-vWhile'it's temptmg to grab 
fthelmdustry's billionssnow,i-
tKieipnce for such a mam­
moth compensation fund will sbe-faritoojlugh^In exchange>for, 
afsharet̂ of tobacco's profits,;the;:powei^l:lawyers'at?the>;barr 
gaining-itable may have. to. trade oflFkheirightvtb -Mly, refgu-
latejeyerythmg from :tobacco advertising,te;mcotine; content. 
Wlule t̂he attorneys would obtam tougher^liinits than , those 
tliatScurrently exist, there are already signs'that they -would 
fallvf&;short of what is needed to seriously:slash tobacco 
usê  Then Amenca's hands would be tied; since the negotia­

tors want to. cement their deal in congressional legislation. 
Says,former,JEoods!&-Drug! Administration Commissioner 
David/X. Kessler.t'fWe-.can't afford to buy into a system that 
Ipoks'jgood today butt may turn out not to be effective." *. .••} 

7 Kessler is nght While there may come.'a-time when-set>, 
^tlement talkssaresappropnate, now isn?t it. The pubhc-health 
' - - ' " ' ^^ community, unprepared': 

for the speed with which | 
Big T6b^.6!s-poUti.^'.^ 

: power ihas crumbled| still 
-has' toido, some serious;5 
^tlii^ng^bqut thefngKt^ 
way torrafetobaccoi^e^l 

ties arb"at'; tlie table::::Tlie| 
,: indust^^theiAGs, amq̂ the; 
? plmtiff^liVKyers': sharie|a' 
• strong financial interest , in 
striking a deal that focus 
• es; (m;cdi^e]featihg|Big^ 

;; Tobacco's. victims raitherl 
"^th^irlfQlatihg it Lpthe|^ 

:yjMe^^d^|fi^may|qnf 

•'tKe;topJ;'pri6rity.' "y 
. v ilfisteMHit is far-more 

v rette taxes, curb tobacco^ 
;< ;^vertisinig, ^ d •accelerate 

©ffiy{a3B^t^e'5^s^-'|' 
halve b^emachievedflshould 

! the - issufe; 6f'aicomperisa; 
tioii' fund ••tie, addressfedSy i 
"If there is'only ajUmited. 
amount of money avail1, i 
able,. it's always better to .-
use ..that money to. pre- ;v •;' 
vent future loss tlMtp » " 
compensate .peoplerfpr*:: j 

5\i^/i(9ss^-ast^^l^|^at^pice. may seem to be," says. Jef- j 
-frey- O'Gonneli- -a professor /at the University of Virginia law s 
school and exij^imi^ui^ompensation plans. : 

Taking tougfi^^^to^teyerit future smoking is possible^ 
right now—wiuibut'conceding anything to the industry.. An. ^ 
enormous legal huddle : to relation fell on Apr. 25, when a ;| 
North Carolina, federal judge declared that the FDA has juris|; 
diction over tobacco. If the decision is upheld on appeal, as % 
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Ehouldsheed-the-̂ recommendation of smoking foes fpK?a.:majpr 
iiationwide tax increase—about $2 per-pack, to roughly $4.50. 

From an international perspective, that's still npt'very: 
high: A pack costs $4.80 m Bntain. But it would befenough 
to discourage children and push millions of adults to cut back 
pr quit- Admittedly, new taxes are a hard sell in Congress, 
but polls show that Big Tbbacco is a pariah to a majority of 

More than 90%spf current 
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" 'N/'makeat,a' lifelong habit." 
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'-^ ̂ addictive power "of'mco^ ^ 
j , tine," explains^eal^''-''^" * $ 
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co Medical School.? y,> 
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We also ne'ed to^push companies and local government to, • 

the past, rather than on preventing future smokers 
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WHAT WE SHOULD DO ABOUT TOBACCO 
POSTPONE THE SETTLEMENT TALKS Current negotiations amount to a 
backroom deal by lawyers and would give away too much to industry and 
hobble our ability to regulate in the future. 

BAN ADVERTISING AND PROMOTION AIMED AT KIDS Without trampling 
the First Amendment, we need to keep the industry from hooking smokers early. 

.. RAISE TAXES Boost the price of cigarettes—by as much as $2 a pack—to 
- : • dramatically cut sales, especially to kids. 

I EXPAND SMOKE-FREE WORKPLACES AND PUBLIC AREAS Studies show 
that when a company bans indoor smoking, nearly 25% of its smokers quit 
and others cut back. More states need to sign on. 

m 
DISCLOSE ALL INGREDIENTS Adults could make more reasoned decisions. 
Now many smokers think "lite" cigarettes are safer than nicotine patches. 

KEEP FDA ON THE CASE Current rules barring tobacco sales to kids are only 
a start. We need a strong regulatory hand that could impose further restrictions. 

delivery;sjrstepig co.uldvbe just as ]ef-.; 
fective in satisfying thfe -q^v^ with­
out manf of the health risks. . 
f : Naturally, any course of action ft*-
needs ffoability, fine-tuning, and plen­
ty of debate. And it's wise to remem­
ber that in the case of even the most 
well-meaning regulations, the indus­
try has a history of turning the laws 
to its advantage. After the 1971 ban 

PROPOSED TAX REDUCTION IN REDUCTION IN 
INCREASE NUMBER CIGARETTE 

OF YOUTH WHO CONSUMPTION 
SMOKE BY 

YOUTH 

$1.00 
$2.00 

25% 
40% 

50% 
70% 

DATA: CHALOUPKA i GROSSMAN FOR NAIIONAl BUREAU OF 
ECONOMIC RESEARCH. BW 

jf the tob] 
rTO^cSb^^-excHpgefli 

^p^oA ' >• > % 
^ s^mlffcaw at a crucial crossjpads 
Thfl%t»bapcp industry is on the'Snyji-^^ 
andUtfiere is a unique opportunity Jo 1 

'sRajp-gftfyi future. Let's not n^s^i^o x 
oaflajv^ewlnvemdeal that- sao^fiMi?^*' 
this? once-in-a-hfetime chance td&ick-
the tobacco habit 

Mike France covers legal affairs 
from New York, and John Carey rer 
pons on health from Washington. 



THE WASHINGTON POST ; 

ith Tobacco Settlement, Trial Lawyers May See Another Mammot i ŷday 
BySaundraTorry 
and John Schwartz 
Washington Post Staff Writers 

•f̂ Many of the trial lawyers who got 
rich suing the makers of asbestos. 
Agent Orange and defective heart 
valves may be on the verge of getting 
rich again, thanks to the $368.5 bil­
lion tobacco deal. 
j.-Jheir fees are not yet set, arid 
nqbody knows the exact amount if 
thp deal is approved, but estimates 
r^ngeirom the hundreds of millions 
intqjbe billions. The settlement itself 
dWarfs previous large legal deals, and 
if history is any guide, the fees could 
mirror that magnitude, 
fi 'More than $360 billion will 

chahge hands," said University of 
Texas law professGr Samuel Issa-
charoff, who studies legal fees. "Any-
bpdji.who has an active involvement 
ingoing toiget a piece of that money." 
.•̂ With so much at stake and ihe 

fortfljija for distributing the fees still 
updescted', rival groups of lawyers 
involved i« the deal already have 
begun jockffying for the fees. 

'̂ Ahff the' potential lawyers' pay-
riieri^have become a favorite target 
o'fthoge critcizing the proposed deal, 
which faces a difficult battle winning 
approval from the White House and 

i'House Speaker Newt Gingrich (R-
GayTShd corsumer advocate Ralph 
Nader; who nrely agree, have both 
taken aim at i e trial lawyers from 
different angbs. Gingrich said he 
would likely tppose the deal "if it 
simply makes trial lawyers richer." 
N^fer,: who feirs that colossal fees 
w j ^ d taint the reputation of his trial 
Urifryer allies, sad that he has heard 
the lawyers maypocket "2 percent of 
tffilerifite pie," oi about $7 billion. 

• Jathes E. Tierrey, a former Maine 
attorney general who has consulted 
with the state attorneys general suing 
ffiielmdustry, siaic that "no one is 

contingency fee rates you've been 
hearing about. . . . Not going to hap­
pen." 

On the flip side, a handful of the 
large corporate law firms that defend 
tobacco companies may take a hit to 
their revenues because the deal 
would kill a total of 57 major lawsuits. 
That litigation has run up defense 
fees of more than $600 million a year, 
according to estimates by tobacco 
analysts on Wall Street. 

But even for tobacco's defenders, 
the deal could be a boon, as lobbying, 
battles over federal regulation and 
new court challenges replace the 
litigation that is lost. "In some ways, 
the need for phalanxes of lawyers will 
be increased," said David Vladeck, of 
Public Citizen litigation Group, 
which opposes the deal. "You don't 
have to worry that lawyers in Wash­
ington will have to give up their 
leased Mercedes and Lexuses." 

On the anti-tobacco side, one rea­
son the estimates run so high is 
because there are so many lawyers. 
One coalition includes 65 law firms, 
whose members have spent more 
than $15 million pressing class-action 
lawsuits for addicted smokers in 17 
states, according to Washington law­
yer John P. Coale, a coalition leader. 

A second group of trial lawyers 
represents the 40 states that filed 
lawsuits against the industry to re­

cover the Medicaid costs of treating 
sick smokers. 

These lawyers were hired to bring 
and finance the cases because the 
states did not want to spend public 
funds to press their claims, which are 
extremely novel. 

During the talks, lawyers in the 
class-action coalition, known as the 
Castano group, said their fees would 
be "negotiated" separately with the 
tobacco companies. But last Thurs­
day, industry lawyer Meyer Koplow 
told Congress that all the lawyers' 
fees will be set "by an independent 
third party." 

Many of the state-hired lawyers 
have contracts promising fees of 25 
percent of the state's recovery, but 
those contracts contain clauses nulli­
fying the fee agreement if the case is 
settled. And even states without the 
benefit of those clauses may try to 
limit their lawyers' fees. 

Regardless, Tierney and some 
state officials have said they expect 
the industry to pay all the attorneys 
fees and costs. And according to one 
source familiar with the talks, the 
industry is willing to pay between $2 
billion and $3 billion beyond the 
$368.5 billion settlement. 

Issacharoff, the legal fee expert 
said the largest contingency fee in 
history is the $400 million that went 
to Houston lawyer Joseph Jamail 
after winning a case brought by 

Pennzoil Co: against Texaco Inc. in 
the mid-1980s. The case settled for $4 
billion while on appeal. 

Some of the lawyers most involved 
in the tobacco deal also have raked in 
fortunes in earlier cases. Cincinnati 
lawyer Stanley'M. Chesley, a mem­
ber of the Castano group, was the 
lead lawyer in a class-action lawsuit 
over defective heart valves, in which. 
judges have awarded legal fees of 
nearly $11 million so iar. Lawyers 
including Ronald Motley of South 
Carolina and Peter Angelos of Balti­
more are estimated to have received 
hundreds of millions of dollars in fees 
from trials and settlements of asbes­
tos cases. While contingency fees in 
such cases generally run from 33 
percent to 40 percent of settlements, 
the asbestos fees have never been 
publicly revealed. 

But experts say there really is. no 
precedent for fees in the tobacco 
deal, because the:settlement is so 
enormous. 

"There's no question the attorneys 
[in the tobacco deal] would ask for a 
lesser percentage,,.. in large part" 
because their fees; will be a target in 
the pojitical battle over the deal, 
Issachirbff said. Indeed, comments 
by Mew Orleans lawyer Russ Herman 
last week that 3 percent of the pot -
about $11 billion—might be paid out 
over several years to all the lawyers 
set off angry denunciations even 

among his fellow lawyers. There'd 
be capital punishment for trial law­
yers if the fees got that high," one 
lawyer said. 

Both Issacharoff and Tierney ar­
gued that the trial lawyers should be 
well paid. The fairly quick settlement 
of the cases, all filed since 1994, "has 
a lot to do with the kind of firepower" 
these seasoned lawyers brought to 
the table, Issacharoff said. Tierney 
added that many of the lawyers "are 
out of pocket millions of dollars. They 
put years of their lives'into this." 

Coale, part of the Castano group, 
said the fees are "very nebulous. . . . 
We don't know till Congress" ap­
proves, the deal. The calculation, he 
said, would be based not only on the 
settlement's size, but on the risk 
taken by the lawyers and other is­
sues. As for the firms who represent 
the industry, a few may feel the 
pinch, but overall the work simply 
may be redistributed. 

Washington's Covington & Burl­
ing, for instance, has represented the 
Tobacco Institute, the industry's lob­
bying arm, since it was founded in 
1958, and the settlement calls for 
doing away with the institute. 

Meanwhile, the Washington firm 
of Verner, Liipfert, Bernhard, McPer-
son and Hand was hired by the 
industry last year to help smooth the 
way for settlement talks. Since then, 
many of the firm's top lobbyists, 

including former Texas governor 
Ann Richards, have been working on 
the tobacco account. 

Even the firms heavily involved in 
defending the current lawsuits insist 
that the deal presents no problems 
for them. While management at Ar­
nold & Porter, which represents Phil­
ip Morris Cos. nationally, did not 
retum calls about its tobacco litiga­
tion, firm chairman Michael Sohn 
shot off an internal e-mail message to 
calm his anxious troops last week. It 
said the settlement would have no 
material effect on the firm's business, 
according to a source at the firm. 

And for now, the batde goes on 
unabated. Industry lawyers have 
been told to move "full steam ahead" 
in defense of their cases, said Dan K. 
Webb, a partner at Chicago's Win­
ston & Strawn, which also represents 
Philip Morris. If the defense effort 
slowed "all of a sudden, it would send 
•the wrong signal," said one industry 
source. "You want everybody to stay 
committed to the deal." 

FOR MORE INFORMATION ^ 
To review all recent Post coverage 
and commentary on the tobacco 
settlement, click on the above symbol 
on the front page of The Post's Web 
site at www. washingtonpost.com 


