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MEMORANDUM TO ELIZABETH DRYE
FROM: HIMA VATTI

DATE: JULY 9, 1997

SUBJECT: SIMPLE LEGAL EXPLANATIONS

I will provide simplified explanations of the following three legal concepts which have
been brought up in recent tobacco meetings by the legal group.

1. First Amendment issue implicated by the advertising restrictions

2. Takings
3. Nexus

In the June 26 meeting, counsel mentioned that the First Amendment may not allow the -
government to bar all outdoor advertising. Basically, a state cannot require a citizen or entity to
contract out of or repudiate a fundamental constitutional right (commercial speech in this case).
Lawyers are referring to this rule when they use terms like "state action.” The state governments
would argue that the tobacco companies are "volunteering" to give up this right, but the courts
might not accept this reasoning. Even if they interpret the settlement as a pure contract, the
courts could find that the tobacco companies agreed to give up their speech rights under duress
. and invalidate those provisions of the settlement. The restrictions on the advertising freedom of
retailers and distributors may not create state action problems, because those parties would
repudiate commercial speech rights in contracts with the tobacco companies, not state
governments. /

ings Claus

Under the Constitution, if the government takes property, it must provide the owner with
just compensation. The situation is not always clear as where the state takes Farmer Brown's
land to build a highway and reimburses his loss. Most of the litigation in this area centers
around the following two questions: "Did the government's action in this case constitute a taking
of X's property?" OR "Did X have a compensable property interest in what the government has
taken?" Under the settlement, the government must make sure that various actions against the
tobacco companies do not constitute the taking of a property interest. For example, in the July 8
meeting, counsel pointed out that where federal trade secret laws protect the companies less than
state law, the federal government might be "taking" trade secrets. To ascertain a taking, courts
define the scope of what the plaintiff has lost. If courts define the loss narrowly, i.e. the loss of



one trade secret that is hard to price, they are less likely to find a taking. In Monsanto, however,
the court defined the property right in a broad manner that was favorable to the plaintiff. The
court found that the plaintiff had lost its right to confidentiality, not just the value of one secret.
Fortunately, no case has ever found that a plaintiff has a property interest in attorney—client and
work product documents, so the government "takes” nothing when it appropriates the
information contained within them.

What is a Nexus?

In a deal between the government and another party, there must be a nexus or logical
relationship between what the parties agree to do for one another (the point of the Nollan and
Dolan cases mentioned). Suppose I apply to the state for permission to expand my beach—front
property in violation of an environmental ordinance. The state agrees to grant me permission
only if I finance a new roof for city hall. This is unacceptable, because there is no relationship
between the nature of the two exchanges. Instead, the state could demand a higher tax to keep
the area around my house clean in exchange for permission to expand.

The concept of nexus relates to the consent decree portion of the settlement in which the tobacco
companics would agree to give up certain free speech rights. Counsel speculated that the
consent decree might pass the First Amendment test if it was formulated as a plea bargain—type
waiver of rights. This would require the government to show that a legitimate governmental
interest warrants the speech restrictions, and that a nexus exists between the speech restrictions
and the arguments for threatening litigation against the tobacco companies.
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