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BLUMENTHAL LEADS 27 OTHER ATTORNEYS GENERAL IN SUPPORTING
PROPOSED FEDERAL REGULATIONS TO REDUCE MINORS' ACCESS TO CIGARETTES
AND SMOKELESS TORACCO TO MINORS

Siting the chilling fact that more than 3,000 American children begin smoking each day,
Attorney General Richard Blumentbal today led 27 other state Attorneys Geaeral in supporting proposed
federal regulations aimed = reducing access and limiting the appeal of tobacco products to children.

*These proposcd regulations by the FDA strike at the tobacco industry’s strategy to lure children
into the deadly habit of smoking and chewing tabacco by hooking them with slick advertising and free
tobacco products that eveatually make them nicotine addicts,” Blumeanthal said.

"The tobacco companies reel them in at the alarming rate of more thun a million new underage,
addicted smiokers each year. These young smokers are following a path to cancer, heart disease,
emphyscma, and other senous illnesges, all while fattening the bortom lines of tobaccn industey
companies,” Blumenthal said. "The pitches and promotions are part of a caloulated scheme to start our
children smoking so by the timne they're adults, they're nicotine addicts who can't stop smoking several
packs of cigarertas a day. The statistics arc ataggariug: 90 pervent of smokers regor wmart they began

smaking as teenagers. Romac 20 milliun Asmericans y w quir emobng cach yoor, but only three percent
of them succeed in kicking the habit. "

Blumenthal and the other 27 Attorneys General filed official comments today with Dr. David
Kessler, Commissioner of Food & Drugs at the FDA, supporting the agency's entire package of

proposcd rcgulations. They alao highlighted several points in the regulations that deserve particular
emphasis:

Restrioting n=2 morlcting of (obacso pruducts to chiicreu. ihe inhaces industry spent more
than $4.6 billion in edvertising and promoting tobacco products in 1991, rauch of it appealing dircotly to
children. That appears to explain why the thres most heavily advertised brands have captured 86-percent
of the illegal tcen markat when the same brands’ ahare of the legal, adult market iz only 3% percant.

1 -more~

Cantact: (O Bill Halldia S66-8139 [J Chory! Yoat Fislkoff 566-7868
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Restricting tobacco spansership of sporting and entertainment events. This type of
sponsorship has beea used cffoctively to avoid the federal ban on broadcast adventising, and 1o advertise
tobucco products on the types of televised events that particularly appeal ta teenngers and young aduits,
"Thig clever, baekbanded device enables tobacco companies 10 get thelr products’ names and logos

flasbed across the television screen even though cigarettc and smokeless tobacco commercials have been
banned from television," Blumenthal said.

Prohibiting the sale or distribution of all non-tobaceo jtems that are identiffed with a
ciguretto or smokeless tobaccn producet brand name or other identifying characteristic. Studies
have shown that these items, such as T-shirts, hats und sporting goods have widespread appeal among

young people. Whan teenagers and children wear these itcms, they become "walking billboards" which
can come into schools and other places where tobacio advertising {3 prohibited.

Requinng purchasers of tobaeco products to produce positive identification before making
8 purchase and elimingte marketing practices that provide young people with onsy access to
tobacco, including sale of single cigarertes, salc by vending machines, self-service diaplays and frec
sumples of tabaceo products. These measures will greatly assist cfforts by the state Attomneys Generals
to enforce compliance with existing suate laws that prohibit the sale or distribution of tobacco products
to minors. Blumenthal has pregsed for similar initiatives oa the state level.

Proventing tho proposcd regulation from precmpting more stringent state or lagal
requircments relating to the sale, distribution, labeling, advertising or use of 1obacco products that
do not conflict with the federal regulation. A cooperative, combined affort by faderal, state and local
suthorities is eritical to reduce acecss and limit the appeal uf lubaccw produsts w children. In order to
sucuoed, snte unl lacal officials must retain their ability to enact and enforce laws they believe are most
effective.

The states and territory joining Connecticut in the letter of support for the proposed regulations
wera Minnesota, Rhode Island, Washington, which jolned in drafting the lotter, and Aluska, Arkansas,
Florida, Guam, Hawaii, Indiana, lowa, Loulsiana, Maine, Maryland, Massachusetts, Michigan,
Mississippi, Montana, Nevada, New Jersay, New Mexico, North Dakota, Puerto Rico, Texas, Utah,
Varmant, West Virgitia and Wiscansin.

In 1994, many of the Aftorneys Gencral from these states participated (0 a National Axsociatan -
of Attorneys General (NAAQ) working group to study the probdlem of illegal tobaceo sales to minors.
The group igsuad recommendatiens for legislation aud volumtary steps retailers could take to curb illegal
tobacco sales 1n a report entitlad, "No Sale: Touth, Tobscco and Kesponsible Retailing."

Note: Coples of the commanta filed by the Attorneys General are available upon request.
Contact Cheryl Yost Fialkoff, 860.366-7868.

-30- .
Countact: QO Bill Halldin S66-8239 [ Cheryl Yost Fialloff §66-7868
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State of Connecticut

January 2, 1996

Dr. David Kensler

Commissioner of Foed & Drugs

Food and Drug Administratian

Dockets Mansgemant Branch (HFA-30S)
Roam 1-23

12420 Parklawn Drive

Rockville, MD 20857

Dear Commissioner Kegaler; |

The Attorneys Guneral of Capnectiout, Minnesata, Rhade [sland and Washington are
writing on behalf of the Attormeys General of Alagks, Arkansas, Florids, Guam, Hawsil, Indiana,
Tows, Louisiane, Mains, Maryland, Massachusestts, Michigan, Mississippi, Montans, Nevada,
New Jersoy, New Medco, Puerta Rico, Texas, Utah, Vermont, West Vitginia and Wisconsi,
whase names appear at the end of this Istter, to cxpress our strong suppart for the FDA's
proposed rule to regulate the salc and distribution of _tobg‘gm prodgsty. We believe that the ,
proposed ruls, which emphrsizes reducing acoess and liiiting the appesl of tobacco products to
children, should be a crucial component of a nationel effort by federal, stats and local afficials to
help our youngest generation of Amcricans avold suffering preveatable discase and premature
death fram the use of tobacco praduct, '

Children who smoke are at high risk of becoming addicted. Ninety percent of smokers
report thut thay bowan snioking as teonagers. The everage ags at which teenage smokors first
begin amoking is thirteen to fourteen years, and by sge eighteen, trens are amoking at a rate very
near the adult rata  Studies sbow that, while most teeaage amokers 4o not plan to be amokers
five years from now, in fact less than tan parcant will ba able to quit. According to the Surpoon
General, twenty milllon Americans try to quit smoking each year, but only thres perceat have nny
long-tecm succoss. Indeed, the Decermber 8, 1995 Wall Street Journal repotted on & tobacco
company internal draft report which describes cigarerres as a nicotine delivery system; states that
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the main reason people amake 15 {0 get nicotine 1410 the.u' bodies; and calls nieoting chemically

gimilar to such drugs as cocains. Given this analysis by the tobacco industry itself, it is entrely

appropriate and necadtacy for the gevernment, through the PDA (the agency charged with the
. regponsibility far regulating the distribution of drugs in the United States) to implerunt the

proposed measures 1o fegulsts the sale and distribution of tobacco products.

We have been active in the national effart to protect our younag peopls from the
devastating consequences of tobaceo use. In 1993, many of us participated m a working group of
Attorneys Genaral which focused on the problems agsocinted with second hand smoks and
children. The working group met with the leaders in the fast food industry to discuss the issus of -
second hand smake ip their restaursnts. We Were concerned becauga this industry target markets -
children a3 customers, sand mnploys tuge numbers of young workars, forty percem of whom are
under the age of eightern, Consequently, cvery day millions of children who spend time in these
restanrants cating, playing in spocally desighed play areas, socalining with their teenage fricads
and working behind the coumter are axposed to second hand tmoke, a Class A carcinogen, for
which no safe levels of exposure huve been sstablished. Ths working group
isguad 8 series of recormmendations to the fast food mdustry to Acilitate the development of
smoke free remaurant esvironments in our report, "Fast Foad, Growing Clildren and Passive
Smaks: A Dangerous Menu." We are gratificd that many fast food restaurants are now smoke
free, and recognize that the effort must continie to ensure that children are not exposed to second
hand smoke s & conssquence of eating of working in these restausanty,

As the chicf law enforcement officars of our respective states, we ars especially concecmed
ghout illegal tobacco sales 1o minors. Although every stars bans the sale of tobacco 1o minors, '
sfhudies show that children have cesy access to tobacco. In 1994, many of us participated in \/
inother working group to study thia problemn. The warkdag group issusd o serics of
recommendations for legialation and voluntary steps that retailers could take to curb illegal
tabaceo sales in a report entitied, "No Sule: Youth, Tabacca and Responsible Retailing "

This report takes note of the grim statistics which underscore the need to make the
praposed FDA regulation 4 part of a cooperative federal and state effort te pratect our children
from tobaceo addiction. Theso statistics Include the fact that anderage customers purchase over
half a billion packs of cigareitas and twenty-six million comtainers of chewing tobacco every year.
As 2 result en astimated 3,100,000 American tecnagers, one out of every six, are regular
stnokers.  Trugically, each day 3,000 more children bagm smoking—s process that reaults in over a
million new undermge, addicted amokers in the United States sach year. As noted sbawe, children
who smoke are at high risk of becoming sddimad.

Petbaps the most distressing statistic of alf is thar unlike adolescent use of alcoho! and
other drugs, adalescent smnking behavior has not declined siroe the early 1980's, and some
studies show an incresse In uaderage smoking. Thix strongly suggests to us that & cooperative
federal and swre regulatory approach is ineded 1o efectively deal with youth smaoking. Youws

agency's propased rule would provide a strong fedearal camplcmnnl to state and local law
enforcement effarts. .
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Whilc we support the proposed tegulations in their entirety, there sre several sections of -

thesa ragulations which merit particular emphasis. Specifically, wo wish ta express our support

* for Sections 879.30 and 879 32 which would restrict the advertising and marketing of tobacco
praducts to children. As we noted in our 1994 report, the tobacco industry spant over $4.6
billion sdvertising and promoting tobacco products in 1991. Much of this advertising appeals
directly to children. 'We suypect that this explaing why the three moet heavily advartised branda
have captured eighty-six percent of tha {llegal tocn market, whea the same brands' sbare of the
lagal, adult market is naly thirty-five percent, 1n fact, a study published in November, 1995
concluded that each innovative tobacco marketmg campaign since the 18903 hag led to a major
increase in the mumber of 14-17 year-olds who became regular smokers. This study furthar
concluded that by the 19608 and 1970a, 14-17 yaar-olds had became the only age group that was
responsive to tobscco marketing.

Advertisaments that encourage toan suoking undermine the laws and policies of our
statos, While individual states can use their laws in an srtempt to address tobacco advertising
which targets children, it is difcult to effectively combat these sophisticuted billion dallar pational
advertising aampaigns on a state by gtate basis. We therefore welcoms an increased &dcnl role
in controlling this threat 1o the integrity of state law.

We fitrther support Section 897.34 (c), which would restrict tobacco sponsorship of
sporting and entertainment avents. Such sponsorship effectively has been used 1o avoid the
federal ban on hroadcast advertising, and to advectise tobacco products on the types of televised
eventa which particularly appeal to teensgers and young adults. We also support Section 897.34 -
(r), which would prahibit the cale ar distribution of all non-tobaceo itema that are ideatified with a
cigaretto ar smokolcss tobacco product brand name ar other identifying characteristic. Studies
have ghown that these items, inchuding tee shirts, hats and sporting goods have great apped
unong young paople. Whea worn by young paople, these itema can become “walking billboards, "
which ¢an come into schools and other places whers tobacco advartising ia gananally prohibited.

Bections 857.16 (b), (c), and (d) of the proposed rule are critical if we seriously are to
reduce youth access to tobacco products. Thesa regulstions would require purchasers of tobacco
products to praduce positive identification bafore making e purchase, snd would aliminate thoge
salms and marketing practices that provide young people with sagiest access to tobacco i.g, the
salo of single cigarettes, salc by vending machines, self-service displays, and free samples of
tobacco products, The Atorneys General working group's 1994 report mada similar
recommendations, and magy of us have supported attempts to enact thess meagures into laws in
our respective states. The sdoption of federal ragulstions requining age viwification and
faco-to-facc males, and ending distibution of tobacco by mail order, vending machine, singlc
cigarette ("loosies") and "kiddie pack" sales will greatly aszist sur efforts to enforce compliance
with our statc laws which prohibit the sale or distribution of tobacco products to minors.

Moreovor we strongly support Section 897.42 () of the propoted rule, which oxpresaly

states that the rule would not precoipt mare stringent state ar local requirements relaring to the
sale, dumbuuon, 1abe.|mg advertmng or ude of tobucco products that do not conflict with the

-

T0:282 225 4999 PRGE: 05
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rule. This provision reflects our collective view that a cooparative, combined cffart by faderul,
ttate and local mutharities is nseded 1o reduce access and limit the appeal of whaceo products to
: children. In order to make thig effort succead, it is esseatial that state nnd local ofbcinls retain

ths ability to wnuct and enforce lxws which they belisve are mnst effactive when actively enforced
ut the local level,

Finally, we wish to express our willingness 10 work with the FDA to implement these
rogulations whon they are ndopted. We would welcome the opportunity to discuas how exjsting
stawa laws, such as those which pravide for regulation of food and drugs, or thoss which prohibit
unfhir or deceptive ttade practices, might be Used to asxist eafarcement of the proposed rule.

Congratulations on offering this important cegulatory pcoposal, Pleass do oot hesitate to
contact aay of us if we may provide any further assistance to you in this most important effort.

Very tnuly yousy,

V)2

RICHARD BLUMENTHAL

Attormey Genaral

HUBERT H. HUMFPHREY, I

Anostoey Geaoral
State of Mionesota

JEFFREY B. PINE
Attormey Geaeral
State of Rhode Island

CHRISTINE O. GREGOIRE
Attamey General
State of Washington

RB/SRP/xx
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MARGERY S. BRONSTER
Attamey General
State of HEwaii

PAMELA FANNING CARTER

Attoraey Geneml
State of Indiana

TOM MILLER
Atrorusy General
State of Iowa

RICHARD P. IEYOUB
Attomey Geaeral
Stats of Louisiana

ANDREW KETTERER

Artaraey Genaral
State of Maine

J. JOSEPH CURRAN, JR.
Anormey General
State of Macyland
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Attorney General
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FRANK J. KELLEY
Attoraey Geperal
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MIKE MOORE
Attomey General
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JOSEPH P. MAZUREK
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Anommey General
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Attorney General
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Executive Summary

[n May, 1994 twelve state Antorneys General formed a Working Group (0 study
the problem of illegal tobacco sales to minors.! Despite state laws prohibiting these ‘sales, .-
underage customers purchaﬁe over half a billion packs of cigarettes and twenty-six rnillioxi '_
conainers of chewing tobacco every year. The Anomeys General are concerned about these -
sales because. in addition to being illegal. cigarette smoking is an addiction tvpically imtiated{"“
during the teenage years.

Ninety percent of smokers report that they -began smoking as teeriagers. The
average age at which teenage smokers fust begin smoking i§ thirteen to fourteen years. and by.
age eighteen. teens are smoking at a rate very near the adult rate. Unlike adolescent use of
alcohol and other drugs. adolescent smoking behavior has not declined since the early 1980’s,
and some statistics show an increase ia underage smoking. In 1990, nineteen percent of high
schoo! seniors smoked daily, and twenty-nine percent had smoked in the last month.

These smoking rates illuswate that young people have ready access to tobacco. -
And. from all studies, it appears that their major source of tobacco is from over-the-counter
sales by retail merchants. Because of the health hazards that flow from tobacco use. Congress.
in 1992, passed legisladon mandating that states improve their enforcement of laws prohibit-
ing the sale of tobacco products to minors. To promote compliance with the requirémens c')-f,,
this federal legislaton and with our sate laws. the Working Group met with various ‘segmenLS
of the rewail community, including representadves from convenience stores, supermarkets. gas

station stores, drugstores, and discount stores. as well as their respective trade associauons. to

' The members of the Working Group are listed on the inside cover page of this report.
Eleven of these states were represented by their Antorney General. Hawaii was represenied by
the Executive director of its Office of Consumer Protecdon. In addition, many other Anorneys
General have endorsed the recommendations of the Working Group. These endorsing suies are
also listed on the inside cover page. The views expressed in this report are those of the
Atorneys General listed and do not necessarily reflect the public policy of their respective
states.

-1-
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determine what efforts were being made by reuilers (0 prevent tobacco sales to minors. The’
Working Group was particularly interested in those efforts that had proven most effecrive at
reducing or eliminating ulegal tobacco sales.l

After carefully reviewing the information we gathered during the course of this -
investigation. including our meetings with the retail induswy and our examination of their
current waining materials. elecronic price scanner systemis, product placement criteria. signage
and in-house monjtoring systems. the Working Group recommends that the following measu-:
res be undertaken by all tobacco retailers to substantially reduce illegal tobacco sales to munors:

. USE SECRET SHOPPERS TO MONITOR EMPLOYEE COMPLIANCE WITH
- THE LAW AND REWARD EMPLOYEES WHO COMPLY

= PROGRAM EXISTING ELECTRONIC PRICE SCANNERS WITH TOBACCO
"LOCKS" TO HELP CONTROL TOBACCO SALES

. EXPEDITE THE USE OF PRICE SCANNER SYSTEMS WITH TOBACCO
“LOCKS*

» DEVELOP EFFECTIVE TRAINING MATERIALS ON AVOIDING ILLEGAL -
TOBACCO SALES TO MINORS, AND GIVE THIS TRAINING EQUAL
EMPHASIS WITH TRAINING ON AVOIDING ILLEGAL ALCOHOL SALES

/m  HOLD STORE MANAGERS ACCOUNTABLE FOR THEIR STORES'
COMPLIANCE WITH THE LAW

e KEEP TOBACCO PRODUCTS BEHIND THE SALES COUNTER OR IN
LOCKED CASES

V'n DO NOT SELL SINGLE CIGARETTES EITHER IN OPEN DISPLAYS OR
FROM BEHIND THE COUNTER

v = POST PROMINENT SIGNS TO REINFORCE THE LAW

‘s  REMOVE CIGARETTE VENDING MACHINES FROM RETAIL STORES

m  REQUIRE PROOF OF AGE. IN THE FORM OF A RELIABLE
PHOTOGRAPHIC IDENTIFICATION, FOR ANYONE WHO APPEARS TO BE
TWENTY-FIVE OR YOUNGER

_®  REMOVE ADVERTISEMENTS. IN-STORE DISPLAYS AND PROMOTIONAL
ITEMS THAT ENCOURAGE MINORS TO BUY TOBACCO
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| IN THE ALTERNATIVE. RETAILERS WHO PREFER NOT TO TAKE
PROACTIVE STEPS TO PREVENT ILLEGAL SALES SHOULD CONSIDER
SIMPLY ELIMINATING TOBACCO FROM THIEIR STORES
The Working Group also recommends that the states strengthen laws banning the
sale of tobacco to minors and improve enforcement by applying the following principles:

4 L LEGISLATURES SHOULD BE WARY OF SOLUTIONS ADVANCED BY THE =~
TOBACCO INDUSTRY

/8 STATE LEGISLATION SHOULD NOT PRE-EMPT LOCAL ORDINANCES

n STATE LAWS SHOULD CREATE OR REQUIRE A LICENSING SYSTEM .
FOR TOBACCO SALES

. THE LICENSING AND ENFORCEMENT SYSTEM SHOULD BE SELF-
SUPPORTING

s THE LICENSING SYSTEM SHOULD USE GRADUATED FINES, WITH
LICENSE SUSPENSION FOR REPEAT OFFENSES

B THE LAW SHOULD INCLUDE POSITIVE INCENTIVES FOR RESPONSIBLE *
RETAILING

. THE LAW SHOULD REQUIRE PERIODIC COMPLIANCE CHECKS

" THE LAW SHOULD NOT LIMIT WHO CAN CONDUCT COMPLIANCE
TESTS

. STATE LAWS SHOULD LIMIT YOUTH ACCESS TO TOBACCO BY-
RESTRICTING VENDING MACHINE SALES AND PROHIBITING EFREE |
SAMPLING |

e STATE LAWS SHOULD REQUIRE DRIVER'S LICENSES TO BE DESIGNED
TO MAKE AGE IDENTIFICATION EASY
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1. TOBACCO USE AMONG YOUTH

Every swute bans the sale of tobacco to minors. Yet, every vear. over half a
billion packs of cigarettes and twenty six million containers of chewing tobacco are sold illegally
to children under the age of eighteen. As a result, an estimated 3.100.000 American teenagers -
- one out of every six — are regular smokers.’" And each and every day, 3,000 more children 3
begin smoking -- a process that results in over a million new underage. addicted smokers in the
Unuted States each vear.' One quarter of these new young smokers will eventually be among -
the more than 400.000 Americans who die of tobacco-related illness each yearl— illnesses that
burden our country with close to sixty-five billion dollars annually in health and economic
costs.*

These numbers are wagic. But the real ragedy is diat this epidemic is to a great.

extent preventable ~ and the key opportunities for prevention are in childhood and adolescence.

Most Smokers Beco i bacc ildr

Tobacco use usually begins in early adolescence — on average by age fourteen and
in almost all cases before adulthood.” By the time they reach age eighteen. about two-thirds ofj
the voung people in the United Swates oy smoking, and many quickly become dependent. This |

is not surprising. because tobacco-delivered nicotine is highly addictive. The Surgeon General

* The terms “tobacco” and “smoking”. as used in this report, relate to cigareres ind
smokeless tobacco products. .

' DiFranza. J.R. and Tye. J.B., "Who Profits From Tobacco Sales to Children”” Journal
of the American Medical Association, 1991. Vol. 266, pg. 3149-3153. _

* U.S. Deparmment of Health and Human Services, Substance Abuse Prevention and Mental
Health Services Administration. Notice of Proposed Rulemaking, Substance Abuse Prevenuon
and Treamment Block Graats: Sate or Distribution of Tobacco Products to Individuals Under 18
Years of Age, Federal Register, Vol. 58, No. 164, at 45156. August 26, 1993.

: : ot o : suh.
Lynch. B.S.. and Bonmie. E.J. Editors, [nstitute of Medicine, Natonal Academy Press. 1994
("Growing Up Tobacco Free™) at 199.

. I
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reports that nicotine dependency is the most common form of drug addictuon and one of the
most difficult to overcome. According to the Surgeon General, twenty million Americans oy
10 quit smoking each year, but only three percent have any long-term success.

While tobacco use is exwemely dangerous for everyone, young users face special
risks. The earlier a person begins to use tobacco, the more difficult it is o quit. Early =
adolescent users are more likely to remain smokers for the rest of their lives, more likely ©0 -
smoke heavily, and more likely to die prematurely than those who begin smoking at a later age.’
In addition, the earlier a smoker begins smoking, the greater his or her risk of developing the
nurmerous illnesses associated with smoking. Teens who smoke regularly experience a generai

- decrease in physical fimess. increased coughing and phlegm, greater susceptibilicy to and
severity of respiratory illnesses, earlier development of artery disease (a precursor to heart
disease) and slower lung growth, which, by aduithood. can reduce the level of lung function.’

. ou c Th To Breakigg T c N)

What is most significant about teens and smoking, however, is that, trom all
indicauons, smoking is an addiction that is typically iutated duﬁng the teenage years or not at
all. For the great majority of smokers. this addiction begins before they are old enough t0
purchase tobacco lawfully. In fact, seventy-five percent of all adult smokers repont that they
became addicted to tobacco before they wete eighteen years old.” Very few smokers ke up

smoking for the first tme as adults. If youth access to tobacco can be controlled effecti\'ely: .

* Prevendpg Tobagco Use Amone Young People: A _Report of the Surgeon General,

U.S. Deparunent of Health and Human Services, Public Health Service, Centers for Disease
Conuol and Preventon, National Center for Chronic Disease Prevention and Health Promotion.
Office on Smoking and Health, 1994 ("1994 Surgeon General’s Report”) at 31.

" 1994 Surgeon General's Report at 6.

* 1994 Surgeon General's Report at 6-9.

? 1994 Surgeon General's Report at 65.

-5-
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and the decision whether to smoke can be delayed untl adulthood, then. aver time. smoking
will be gready reduced as a major addiction in our sociery.
The Nymber Of Teen Smokers Is Nat Decreasing

As a result of the public's increased awareness of the health hazards associated
‘with smoking. the percentage of adult smokers has been declining over the years.® Although.
niually, adolescent smoking rates dropped in parallel with the decreased usage in the adule
population. beginning in the 1980’s, this decline leveled off. Over the last decade. the
incidence of smoking among adolescents has remained essentially constant."

There are many possible reasons why these numbers have not declined. Some are
a mater of simple economics. The American tobacco industy loses, and therefore must

replace, approximately two million customers each year who either quit smoking or die. The

vast majority of new customers will come from the ranks of young people. This fact is not lost

on the tobacco industry.

A. obac i Young P
Every day our nation's youth are bombarded with commercial messages
encouraging the use of tobacco. In 1991 alone. the tobacco indusory spent over S4.6 billion

dollars advertsing and promoting tobacco products.” Sophisticated muitimillion dollar wobacco

' U.S. Deparuneént of Health and Human Services. Health United_States 1987 DHHS
Pub. No. (PHS) 88-1232. National Center for Health Statstics, 1988.

"' DiFranza J.R., Norwood B.D., Gamer D.W., Tye J.B.."Legislative Efforts 1o Protect
Children From Tobacco®. Journal of the American Medxcal Associadon, Vol. 257, at 3387-
3389 (1987). Johnston, LD O’'Malley PM, Bachman JG. Smoking, Drinjdng and licit Drug
Use Among American Secondary School Students, College Stydents. and Young Adults, 1975-
1991. Rockville, Maryland: U.S. Deparmment of Health and Human Services. Public Health
Service, Alcohol. Drug Abuse and Mental Health Adminisgation. National Instrute on Drug
Abuse, 1992.

2 Federal Trade Commission Report 1o Congress for 1991 Pursuant to Federal Cizareme
Labeling and Adverusing Act, Washington D.C.

-6~
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ad campaigns address the special psychological needs and concerns of youth, promising. by
implication. that coolness, sophistication and peer accepuance will come with the purchase of
the right package of cigarettes. | |

These efforts have paid off. A recent sudy by the Centers for Disease Conmol
shows that the three most heavily adverused cigarette brands -- the ones represented by Joe
Camel. the Marlboro Man, and young Newport couples -- have caprured eighry-six percemt of -
the illegal :eeri market. These same brands. however, account for only thirty-five percent ot':_""“ |
overall tobacco sales, having far less appeal in the adult market.

The tobacco industry is also one of the biggest oudoor advertisers. In 1989, of
the approximately three million billboards in the United States, thirty percent advertsed tobacco

and alcohol products.” Inner ciry neighborhoods. in particular, are plastered with twobacco

billboards portraying beautiful young smokers engaged o glamorous activities and lifestvies.

Studies reveal that the intensity of cigarette billboard advertising in some states is two © three-
times greater in African-American neighborhoods than in white neighborhoods.  These |

billboards which can be found next to homes. schools. churches, shopping centers. and stadiums

and along rural, as well as inner city, streets expose children over and over again to pro
tobacco messages, giving young people the impression that smoking is the social norm in tis
counwy.

Increasingly, tobacco companies are marketing their products through promouonal
activities likely to appeal to youth, such as the sponsorship of sporting and musical events. The
sponsorship of these events makes tobacco highly visible to youth and swengthens Lh.e

-association between cigareqes and athletic ability, artisic expression, enteriainment. glamour..

5 Us. Deparunent of Health and Human Services. Changes in the Cigareqe Brand
Preferences of Adojescent Smokers - United States 1989-1993, Morbidity and Mortality Weekly
Report, Vol. 43, No. 32, Aug. 19, 1994.

' Fahey, Alison. "Outdoors Sets Limits,” Advertising Age 61:26 (1990) at 57.

7.
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and individuality." Youth-oriented sports equipment, camping gear, boxer shorts, caps. and tee
shirs, all carrying tobacco logos. are widely ;vailable for free, or ar minimal cost. to those
who smoke enough of a particular brand of cigarettes to collect the necessary coupons o redeem
these products. Decked out in these items, kids become walking tobacco advenisemems.:' i
carrving the industry’'s message into schoolrooms. playgrounds, parks and other places whicﬁ

would otherwise be off-limits to tobacco advertising.

B. Youth Are Less Likely To Be Conge bo e e
These intense markering campaigns are particularly effecuve with young
adolescents, for whom peer acceptance holds great importance. Unforwnately, this same

audience is the most likely 1o deny or ignore the proven dangers of tobacco. Adolescents, as

a group, are notorjously unconcerned about risks in what they view as the distant future, and
are simply unequipped to understand or evaluate the long-term hazards of tobacco. Young
smokers are much more likely than aduits 0 underestdmate the harmful effects of tobacco use

and do not recognize that experimentation with tobacco can quickly lead to addicuon. Indeed,

it is the inability of youngﬁters to make informed. marure decisions about potentially hazardous
activities that has prompted the states to outlaw the sale to minors of tobacco, alcohol and other
dangerous products. |

The available evidence demonstrates that young smokers believe that they will be
able 0 avoid the harmful consequences of tobacco use. Although they understand that 2
lifetime of smoking is dangerous, young people tend to believe that smoking for a few yea;'s_ .
will not be harmful. Among twelve through eighteen-year-olds in the 1989 Teenage Am'rude's

and Practices Survey, twenty one percent of teen smokers said they believed that it is safe to
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smoke for only a year or two."

Young people who smoke do not expect to smoke over a
lifetime and. in fact. expect to smoke only for a few years. They believe, in short. that they
can escape the harmful consequences of an admirtedly risky practice. What these youths do not
appreciate is the power of nicotine addiction.

Adolescents’ failure to appreciate the long-term consequences of the decision to
smoke is dramat-ically demonstrated by the University of Michigan's Monitoring the Furure
Srudy. As high school seniors. the subjects were asked "Do you think you will be smoking -
cigarenes five years from now?" Among respondents who were occasional smokers (less than
one cigarente per day), eighty-five percent predicted that they probably or definitely would not

be smoking in five years, as did thirry-two percent of those who smoked one pack per day.

However. in a follow-up study conducted five to six years later, of those who had smoked one “
pack per day as seniors, only twelve percent had quit and seventy percent stll smoked one
pack or more per day. Of those who smoked occasionally as seniors, only ﬁﬁy-éight perceant
had quit, while thirty-seven percent had actually increased their cigarefie consumption. '

C. Minors Have Easy Access To Tobacgo

Youth who want 1o experiment with smoking have easy access 1o tobacco.

Tobacco is sold virmally everywhere —~ in gas stadons. convenience stores, grocery stores. drug
stores, and from vending machines. Despite the fact that every state has laws prohibiung the
sale of cigarettes 0 minors, study after sudy shows that minors who want 0 smoke <an

purchase tobacco from almost any type of rewil establishment where they attempt (o buy .

's Allen. Karen, A. Moss, G.A. Giovino. D.R. Shopland, and J. P. Pierce. "Tzenage
Tobacco Use Data Estimates from the Teenage Attirudes and Practces Survey, United Suues.
1989." Advance Data No. 224 (1993): 9. :

" Johnson. Lloyd, P. O'Malley, and J. Buchman. "Monitoring the Fuwre Study.” The
University of Michigan, Ann Arbor, January 31, 1994.

-9-
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This easy access has sent a message to. youth that the_ preveation of tobacco use
by voung people is not important in our society. Although school-based education programs
have been developed to discourage children and teenagers from using tobacco. in their daily
lives in the "real world.” adolesceﬁr.s observe an abundant supply of tobacco. merchants willing -
t0 sell to them, enucing advertsements and promotions and lirde evidence that society in general' :
views underage tobacco use as a real problem or a prioriry.
Where Children Purchase Tobacco

Understanding how and where minors obwin tobacco is critical to any etfort to
reduce youth access to tobacco. Despite existing laws, youngsters who smoke are able to
purchase cigarettes from every type of rewiler. The Secretary of Health and Human Secvices “
has esumated that three-fourths of the approximately one million ujbaccb outets in the United

States sell tobacco to minors, garnering over one billion dollars in sales each year.™ The

University of Michigan's Monitoring the Future Srudy in 1993 found that seventy-five percent
of eighth graders and eighty-nine percent of tenth graders reported that cigarettes would be

fairly easy or very easy to get.'”” And they are correct. Nearly all teen smokers have purchased

a pack of cigarettes at least once.

Studies show that most minors who smoke purchase their own cigarectes. [n a
1990 survey of ninth grade students, conducted as part of the National Cancer Instirute’s
COMMIT triall, sixry-seven percent of current smokers (those who had smoked at least once in

the past month) reported that they usually bought their own cigarettes. Regular smokers

* U.S. Deparunent of Health and Human Services. "Model Sale of Tobacco Products to
Minors Control Act: A Model Law Recommended for Adopdon by States or Localities to
Prevent the Sale of Tobacco Products to Minors.” May 24, 1990; and DiFranza. Joseph R.,
and, Tye. Joe B. “Who Profits From Tobacco Sales o Children?”, Journal of the American
Medical Association 263:20 (1990): 2784-2787.

“ Johnston, L., J. Bachman. and P. O'Malley. “Monitoring the Future Study.” Press
release. The Unuversity of Michigan, Ann Arbor, January 27, 1994.

-10-
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(defined as smoking daily within the past month) were nearly twice as likely as occasional
smokers to report buying their own cigarettes.” In a vending machine industry survey. sevenry-
two percent of teenage smokers reported that they purchased their own cigarentes.” In the
COMMIT survey, eighty-two percent of ninth grade students said that it would be easy for them
{0 obtain cigaremnes.”

The accuracy of this perception has been confirmed in numerous mials designed
to measure the prevaience of retay sales of tobacco to minors. The S'urgeon. General recently N
summarized thirteen studies of over-the-counter sales, noting that the weighted average of the
percentage of minors able to purchase tobacco was sixty-seven percent ranging from Lhirt}'-“-

two percent (o eighty-seven percent. In studies that include vending machine sales, the weighted

average of successful purchases was eighry-eight percent ranging from eighty-two percent to one
hundred percent.® The most prevalent sources of cigaremes for underage buyers are small
convenience stores and gas stagons, followed by larger stores such as supermarkets.” Among

the youngest of adolescents, vending machines are a popular source.”

* Cummings. K. Michael, Eva Sciandra, Terry F. Pechacek. Mario Orlandi. and William
R. Lynn for the COMMIT Research Group. "“Where Teenagers Get Their Cigaremes: A~
Survey of the Purchasing Habits of 13-16 Year Olds in 12 U.S. Communides.” Tobacco
Conwol 1 (1992): 264-267. ("Cummings et al.”)

* Response Research, Inc. Study of Teenage Cigarenes Smoking and Purchase Behavior.
For the National Automatic Merchandising Association. Chicago: June/July 1989. ("Response
Research™)

® Cummings. K. Michael, Terry Pechacek. and Donald Shopland. “The Illegal Sale of
Cigarentes to U. S. Minors: Estimates by Suate.” American Journal of Public Health 34:2
(1994): 300-302.
© 1994 Surgeon Geperal’s Report at 249.
* Cummings et al. 1992 and Response Research.
¥ Growipg Up Tobacco Free at 202.
-11-
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Government, at all levels, has now begun to address the problem of youth access
to tobacco seriously. Consequenty, we can expect o see much swicter enforcement of laws
prohibiting the sale of tobacco to minors in the near future. Historically, some states have been
much more active than others. In Florida. for example, a tobacco enforcement swaff of the
Deparunent of Business Reguladons (funded by tbbacco vendor licensing fees) c'onducd .
compliance checks using underage test shoppers, observes buys and responds (0 consumer
complaints about retailers who sell tobacco to minors. [n Vermont, the Deparment of Liquor
Control recendy sent signs, posters and license applications to all tobacco reuailers in the state.

A team of fourteen liquor conmol inspectors then conducted random, unannounced visits 1o

monitor compliance. Utah, California, Massachusens, Minnesota, North Dakota, New Jersey

and many other states fund local initiatives 10 reduce youth access as part of broader tobacco.
contol efforts.”® On the local level, many towns and smaller municipalides and commuruties
conduct their own compliance checks. issue ciwtions, collect funds. and where permutted.

suspend a vendor's license for violations.

The Massachusens Attorney General recently conducted a state-wide wnvestigaton
to determine the level of compliance with that state’s laws prohibitng the sale of wbacco 10 - -
minors. [n more than 200 compliance checks. underage minors (acting under adult supervision
and with their parents’ permission) were successful at purchasing tobacco in two out of every
three anempts. Massachusetts followed up this effort with law enforcement activity and has
now entered intw several sertlement agreements to ensure compliance by its merchants. )

Because of new directves from the federal government, tobacco rewaiers can

expect (o see a significant increase in state enforcement of youth access laws in the next few

** Office of the lnspector Geﬁcml. Youth Access To Tobacgo, Dept. of Health and Human
Services. Dec. 1992. -

-12-
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years. In 1992, Congress enacted Secton 1926 of the Alcohol, Drug Abuse and Menual
Adminisgation Reorganization Act (Public. Law 102-321), commonly called the "Synar
Amendment.” which requires states to enact and systematically enforce laws prohibiting the sale

of tobacco products to minors. States that fail to actvely enforce these laws will gradually""-b:-"
lose federal block grant funding for substance abuse prevention and reagment programs. The
law provides that states that do not enforce their * no-séles-to-minors " tobacco laws will lose ten
percent of their federal grant funds the first year. twenty percent the second year. thirty percent .
the third year and forty percent in subsequent vears. Because these grants are substantial (for
example, New York's grant for 1994 was $5103,643.000), and because they fund crucial
substance abuse programs, states are likely to make an all-out effort to rewin them. Because

- of these high stakes. tobacco reailers can expect to see a dramatic increase in enforcement of

no-sales-to-minors tobacco laws at the state level.

M. THE ATTORNEYS GENERAL'S INITIATIVE

The participating Anorneys General. as the chief civil law enforcement officers

of their réspecrive states, are very concerned about the illegal sale of tobacco products to-
minors. An environment in which minors can easily buy tobacco. increases the likelihood that |
youth will experiment with. and ultimately become addicted to, tobacco. Moreover. voung
people's respect for the law and public policy is severely damaged in an enﬁironrnem where
retailers routinely violate the law and allow vouth easy, illegal access to tobacco.

In May 1994, in an effort to address the widespread availabilicy of tobacco -
products to minors. the Antorneys General of rwelve states formed a Working Group to study
this problem. Two things became immediately clear to the Working Group. First, the rewil

community's current efforts to ensure compliance with the laws prohibiting sale of tobacco

-13-
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minors are inadequate. Second. it is crucial to have tobacco retailers’ active voluntary
involvement in any overall sategy to reduce the use of tobacco by underage youth in America.

To get a benter understanding of what measures retajlers already have in place to
prevent these illegal sales, the Working Group, after obtaining wrinen submissions from a
number of rewilers. held a series of meetings with representatives from a cross-section of
tobacco rerailers.' Pa.rticipar.ing in these meetings were the principal wade associations ..
representing convenience stores, grocery stores, drugstores and mass retailers, as well as nine_n_k -
of the nation’s largest rewil chains, including representatives from major convenience stores.
gas stations. discount retilers and a supermarket chain. The following is a summary of hat

we learmed.

How Retail In C Ad ing Th

A.  Gas Station Stores

These small stores, which have become a fixture at most of the nation's niling

stations. do a land office tobacco business. For many gas stations, cigarettes are the largest

source of income after gasoline. In fact, cigarettes represent as much as forty to sixry percent
of non-gasoline sales at .such stores. Despite this high volume of tobacco business. gas station
store operators told us that their induswy has long given higher priority to preventing underage
alcohol sales than to the prevention of illegal tobacco sales. There are two principal reasons
for this. First, society has emphasized the problem of teen drinking, because of the ragadies
caused by drinking and driving. Second. stores have given greater atiention o the sale of
alcohol because of the stores’ potential liability if an underage person purchases alcohot and is
subsequenty involved in a car accident. |

Gas station stores rely primarily on their employee maining programs to ichieve

compliance with state laws regarding the sale of age-resmicted products. However. the rainung
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programs that the Working Group was able o review were minimal in nature. Under these
programs only station managers receive exiensive aining, while new clerks are generally
trained on the job. New employees are wught the legal age for the purchase of tobacco and
instructed not to sell to people below the legal age, but are given linle additional inszuction.
Typically. new employees are required to sign a form acknowledging that they have received"
this instruction. These forms underscore the unportance of the no-sales-to-minors laws. but -
to some extent also serve to allow the rewiler to arempt to shift responsibility for violations to

the individual emplovees and away from the employer corporation.

Many gas staton stores post signs warning that it is illegal to sell tobacco to
minors. and some post signs that age identification will be required. In some stores, a chart or
legal “time clock” is posted near the cash regiéter to help cashiers determine whether a
customer’s identification is acceptable. In most cases, however, these charts and ume clocks
only address the legal d.nnkmg age for alcohol and do not. show the date of birth requured for
the lawful purchase of tobacco products.

Because many gas staton storés have only one'employee on duty at a wme. and.
because robberies are a serious problem, a majority have surveillance cameras focused on the
cash registers. Cigarettes are almost'always kept behind the cash register counter. some of
which are protected by bulleproof glass. These measures are intended for security purposes.
However. they also are likely to have some deterrent effect on minors seeking 0 make
purchases.

Although most of the gas stadon store operators with whom we met have not
made the preventon of illegal tobacco sales to minors a high priority, at least rwo companies
have taken exmaordinary measures on their own initiative. Because of the public congoversy:
surrounding R.J. Reynold's “Joe Camel” advertising campaign ~ which many believe has the

effect. if not the purpose, of marketing cigaretes to children — two oil companies have directed
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their store managers to remove all Joe Camel advertising from their stores. In addition. one
of these cormpanies hs elected not 10 sell cigarentes that come packaged with special
promotional items like hats, T-shurs, mugs or lighters bearing cigarette company logos.
Because the law prohibits the sale of tobacco to minors, these companies decided that it was
inappropriate for a retailer to display advertising or to sell promotional items that are
particularly arracuve to youth and may encourage them to break the law.

The smaller of these two companies, faced with what it saw as a worst case
scenario -— a workforce composed mostly of young people between the ages of seventeen and
twenry. and a very young customer base -— has also umplemented a comprehensive self-
monitoring system to make sure its employees comply with laws prohibidng the sale of tobacco
(0 minors. This company has directed all area managers 0 send young “decoy shoppers” into
each of their stores, once a month. as a test to see whether employees request age identification
before seiling tobacco. If an employee complies with the law, he or she is given a reward
such as movie tickets, and a letter of commendaton. If an employee makes an illegal sale. the
area manager sits down with the employee immediately to discuss the problem and issues a
written warning. According to the company, these monthly checks, coupled with the immediate
follow-up of a reward or disciplinary action, have been exwemely effective in reducing illegal
tobacco sales to minors. In addidon, the company's auditing departments, which oversee large
numbers of store operadons by region, have two full-time employees who constanty momtor
for compliance by conducting random test shoppings. When the company was asked about the
expense of this program, the Working Group was told that the cost is not an issue. In the '.
company's view, compliance with the law is simply a necessary cost of doing busihcss. Asa
result of this two-tiered monitoring system, this company is widely regarded as having an

exemplary record for compliance.”

7 1994 Surgeon General's Report at 254-255.
-16-
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B. Convenience Stores

Like gas stadon stores, convenience stores depend heavily on tobacco sales for
revenue. Tobacco products typically account for rwenty to thirty percent of the sales at these
stores. Convenience stores also rely on training to ensure that their employees comply with
state laws regarding the sale of age-restricted products -- such as loaery ticker#. alcohol. tobacco - -
and adult magazines -- which make up much of a convenience store’s stock in trade.

Some large convenience store chains have developed extensive training programs
that include classroom sessions. videotapes and self-testing systems. They use these programs
(o wain new employees in their corporate-owned stores, and make the Taining materials
available to franchisees for their employee training. Independenty-owned convenience stores
can obtain a similar training program from their wade association, the Natjonal Associadon of |
Convenience Stores. “

The most sophisticated ;nd comprehensive raining programs the Working Group
reviewed include videos that teach employees, hdw to determine a customer’s age, when and
how o check for identificadon, what types of identification to accept, how to recognize false
identiﬁcauon. how 10 handle a customer who mies 10 make an illegal underage purchase. how": |
to handle second-party sales (in which 3 person of legal age is clearly making the purchase for
a minor), how to handle an abusive customer, and the consequences of making an illegal sale.
To complete these waining programs, new employees must pass a writen test and acknowledge
in writing that the law prohibits underage tobacco sales and that they will not sell tobacco to
minors. Several stores indicated that an employee who violated this agreement would receive |
a warning for a first offense and would be terminated for a second.

Historically, these employee taining programs emphasized the preventon of

illegal alcohol sales to minors. Some chains acknowledged, quite candidly, that they had not

17-
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focused on tobacco. They said that they had not felt it necessary 1o emphasize tobacco sales
laws in their waining materials because there had been so little enforcement oof these laws, and
because society had not taken as dim a view of teen smoking as it had of underage drinking. -
The companies we met with assured us this is no longer their view. In fact. many had alreédy. -
begun revising their waining materials to give illegal tobacco sales the same emphasis and
importance as illegal alcohol sales.
Complying with the law is made more difficuit for convenience stores. as it is for -

gas stations and supermarkets, by their exmraordinary rate of employee turmover. In one typical
chain. for example. the average cashier spends only eighty-eight days in the positon. Because

of this very high rurnover rate, convenience stores cannot afford to send new employees to

lengthy training sessions at outside facilities. Instead, they rely on in-house training programs. -

often on videotapes. One company is now developing a pilot, interactve, multi-media program
on CD-ROM so that soon, any of its stores with a computer will be able to give each of its new

employees quality raining.

Convenience stores also employ other measures that may help to reduce the
likelihood of underage tobacco sales. Many post signs advising the public that it is illegal to -
sell tobacco products to minors.' and that they require proof of age for these purchases. Because
of theft problems. most convenience stores keep tobacco products behind the sales counter or
in a locked storage area. The fact that rninorS have to ask for tobacco to make a purchase is
also believed to have some deterrent effect on illegal sales.

C.  Supermarket Chains

Tobacco sales are only a small part of the business df supermarkets, accounting .
for less than five percent of their towl. sales. vet some members of this indusTy use the rhost '
technologically advanced equipment to help ensure that tobacco products are not sold illegaﬂy

to minors. Almost all supermarkets now use highly sophisticated price scanners at the checkout
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counter. At least two major national chains have programmed these price scanners so that when
a tobacco product is scanned, the register stops scanning, and displays a message prompting the
checker 10 request age identificaton.

If the customer appears to be unquestionably over the legal age limit (j;._e:;, at least
Twenry-six or thirty years old), these grocery chains allow their checkers 0 use an override code
to continue scanning the customer’s purchases without requesting identification. However, if |
there 1S any question as 10 whether the customer is of legal. age, rhe.checker must ask for a
photo identification. Some scanner systems simply require the checker to inspect the
idenuification and then enter a code before continuing to scan the customérs other purchases.
Other systems specifically require the checker to key the customer’s birthdate into the register

for automatic approval. If the identfication indicates that the customer is under the legal age

(or if the identification appears to have been ampered with), the sale is rejected and the checker
removes the tobacco product from the counter. This is reladvely new technology. but the
supermarket chains that are using it indicated that it is working without major problems and that
It 1s not expensive {0 program existing scanners to perform this function.

New supermarket employees also go through training which includes insgucrion
on the sale of tobacco and other age-resmicted products. According to the indusuy
representatives with whom we met, an esumated sixty-five to seventy-five percent of workers
at their supermarket check-out counters are themselves under the age of eighteen. and the
rurnover rate is very high. Retailers said that this makes waining difficult. Because of the large
number of items in the average shopping cart. and the pressure on checkers 10 serve customers
quickly, several supermarket chains have determined that a point-of-sale reminder to check for
identification, in the scanner itself, is the best means to ensure compliance with laws seming age

restrictions on the purchase of tobacco.
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D. Drugstores

Although the Working Group did not meet with drugstore owners, we did meet
with the National Association of Chain Drug Stores ("NACDS"), a rade association
representing 155 chain companies that operate approximately -30.000 rewil pharmacies o
nationwide. Based on the overview they provided. we learned that tobacco sales account for
only a small percentage of the drugstore business and that sales have decreased from seven
percent of towl sales in the mid-1980’s to only three and one-half percent of total sales today.
According t0 NACDS. the typical shopper in a chain drugstore is a thicty-five t©
sixiy year old woman who comes in about twice a2 month to fill a prescription or to purchase

over-the-counter drugs or cosmetics. Tobacco is generally an incidental purchase, which

drugstores sell as a convenience to customers, but not to atract them. Accordingly, drugstores

do not. as a general rule, adventise cigarettes, use aggressive price promotions or use in-store
promotional displays provided by tobacco companies.
Most large chain drugstores wain new employees by using videotapes with

instructions on the legal age to purchase wobacco, handling customers who get upset when age

identification is requested, and acceptable forms of identficanon. Many chain drugstores also
display signs warning customers that the legal age to purchase cigarettes is eighteen and that age
identification will be required. Tobacco products are generally kept in the front of the store.
either near the cash register or behind the counter. Tobacco is almost never sold in te
pharmacy secdon of the store. Although sixty percent of chain drug stores use cash regisier
scangers, NACDS was noc.aware of any chains whose scanners are programmed to lock when
a tobacco product is scanned.

Tobacco control activists have criticized drugstores for selling tobacco because |
their primary purpose is to provide health care products. They argue that it is hypocritical for

a store to sell cigaremtes and smokeless tobacco alongside nicotine patches and other medical
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devices intended to help people overcome micotine addiction.  Despite this criticism. and
although in isolated instances some individual drug stores have opted to go tobacco free. the
Working Group is unaware of any widespread move by drugstores in this counay to stop selling
tobacco.

E. isco tor

The Working Group also met with representatives of three of the nation’s largest
discount retail chains and their cade association. the International Mass Retail Association.
These discount retilers told us that tobacco accounts for very lile of their business, comprising
less than one percent of their total sales. They indicated that they sell cigarettes primarily as
a convenience to their customers, who they toLd us generally do not come to their stores for the
purpose of buying cigarettes, but who might shop elsewhere if cigarettes were not available.

Discount chains told us that they do not believe that illegal tobacco sales to minors
are a major problem in their sector of rewiling. because only a small percentage of teir
customners are under the age of eighteen, and because almost all of their cigarette sales are by
the carton. They believe that minors generally cannot afford to buy cigarettes by the carton.
opting instead for single packs. Despite these assertions, compliance checks around the country
demonstrate that discount stores are just as likely to sell cigarettes to an underage decov as ire
other types of stores.

Although discount store employees at the companies we met with do receive some
training in the sale of age-restricted products. these programs put no special emphasis on
tobacco. The employees are not required to sign acknowledgments that they understand and
will comply with the laws against tobacco sales to minors. Nor do these discount stores post
signs advising that it is illegal (o sell tobacco (o minors or that they require age identticauon.
unless such signs are required by law. Although most of the major discount stores use

electronic scanners, the Working Group is aware of only one chain that is testing the use of
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scanners programmed to instruct the cashier to request age identification whenever a tobacco

product is scaaned.

F. Tobacco [ndustry Voluntary Compliance Programs

In late 1990. the Tobacco Instirute introduced the "It's the Law" program. an
educational campaign to help curb vouth access to cigarettes through the disibution of window
decals. in-store signs and educational materials to merchants. Some versions of these matenals |
state "It's the law. You must be over 18 to buy tobacco products.”*® Some critics have
expressed concem'that this wording seems to suggest that an underage purchaser will have
committed a crime (whereas, in most states, the law applies to sellers, and not the buyers). and
that this language may discourage parents from reporting unlawful sales. In a study conducted
in Massachusets. to assess compliance with that state’s laws, underage shoppers were sent into
seven businesses participating in the "It’s the Law” program. Six of the merchants (eightv-
six percent) made illegal sales, approximately the same rate of violation as among non-
participating merchants.”

R.J. Reynolds (RJR) offers a similar program called "Support the Law, It Works."
This program includes in-store signs, stickers, brochures and other materials, as well as “
television public service announcements. [n 1994, RJR also became the sponsor of a program
offered by the U.S. Junior Chambet of Commerce. This program, called "JAYS.™ or "Javczes
Against Youth Smoking,” is a community service program to encourage retailers 1o support

tobacco sales-to-minors laws. It incorporates many of the materials developed by RIR for the N

* Other versions of these materials state, “It’s the Law. We do not sell tobacco products
to persons under 18.°

s DiFranza, J.R., and Brown, L.J. "The Tobacco Institute’s "It’s the law" campaign: has
it halted illegal sales of tobacco to children?.” American Journal of Public Health 1992
82(9):1271-1272.
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“Support the Law" program.. The Working Group has not idenrified any studies of the
effectiveness of these programs. We are concerned about their effectiveness because these
programs are mussing what many believe is the most essential component .of any effort 10
prevent illegal tobacco sales to minors -- compliance checks.

In general. the Working Group supports programs for voluntary compliance. but B
believes they must be designed and implemented carefully. Nothing in such a program should
be designed or calculated 1o minimnize the seller’s responsibility for compliance with the law,
or 10 shift antention or emphasis away from that responsibility and onto the underage customer.
Most importanty, the posting of a few signs should never become a substitute for effective
oversight of a reuwiler's workforce. The most meaningful test of the effectveness of any
voluntary compliance program, the Working Group believes, is whether it significantly reduces
the rate of illegal sales by that business. Participation in a voluntary compliance program does
not, by itself, satisfy a business's responsibiliues under the law. unless it in fact prevents
unlawful sales. and businesses should be careful not to assume that, simply because thev
participate in one of these programs, they have met their legal obligations.

G. Distribud ubsidi

Although the tobacco induswy purports to be concerned about illegal tobacco sales
to minors. tobacco companies spend approximately one and a half billion dollars each year in
subsidies to retilers to ensure that a wide variety of tobacco products are openly displayed and
kept in easy reach of all consumers, including minors.” Tobacco companies offer financial .
rewards (o retailers who are willing to stock several different brands of cigaremes, even those
with litle market demand. In addition, retailers are offered financial incentives 0 place certain

tobacco products in highly visible self-service displays. either at thé checkout counter or in free

® Federal Trade Commission. Report to Congress for 1992 Pursuant to the Federal
Cigarette Labeling and Advertdsing Act, Washington, D.C.. 1994.
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sanding displays.” Self-service displays make it much easier for minors to purchase or pilfer
tobacco. The Working Group believes that, if the tobacco industy is sincere in its desire o
keep tobacco products out the hands of minors. it should offer financial incentives to retailers
who keep tobacco behind the counter or n other controlled locations. instead of those who make
tobacco readily available to youth by keeping it out in open displays.
Iv. RECOMMENDATIONS FOR RESPONSIBLE RETAILING

Despite the efforts by the rewil industry outined above, the overwhelming
evidence shows that, when presented with an underage customer amempting to purchase
cigaremes. most retailers are as likely to violate the law as they are to comply with it.® The

Anomeys General believe that this does not constitute adequate compliance with the law.

Society should not tolerate this level of disregard for any important law, and certainly not open
disregard for laws that so swongly affect the well-being of future generations. Retailers have
a dury to tackle this problem affirmatively, not simp.ly because the law requires it, but because
they are in the best position 1o reduce minors’ access to tobacco. To be effectve, retailers must
do more to prevent illegal underage sales. If they cannot, or will not, conmol these sales =

through their own initiative, society will inevitably impose stronger measures. through

legislation or litigation. to insure that they do.
Forwnately. based on our meetings with major retailers and trade associations. the

Working Group is convinced that many in the retaling community are willing to do more 0 -

" Comerford. Anthony, M.A. and Slade. John. M.D. "Selling Cigarentes: A Salesman’s
Perspecrive”. Prepared for Instiute of Medicine, National Academy of Sciences, Washington.
D.C. 1994.

** See, e.g., Center for Disease Control. Morbidity and Morality Weekly Report. February
26, 1993, Vol. 42, 125 (describing studies in Missouni and Texas where atempted illegal
purchasers were successful forty-six percent and sixty-two percent of the time, respectively). See
also on the Sale of Tobacco to Minors_in Massachusetts, Scott Harshbarger. Acomey
General of the Commonwealth of Massachusens, April. 1994, reporting that in sixcy-four percent
of some 248 attempted purchases, Massachusews retailers sold tobacco illegally to test shoppers
between the ages of thirteen and seventeen.
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address this problem. Many are beginning to re-examine the issue, and some are implerﬁem‘mg
creative approaches to berter comply with the law. But much more needs to be done. The

Working Group believes that responsible rewilers can significantly reduce illegal sales by

umplementing the following policies.

L. USE SECRET SHOPPERS TO MONITOR EMPLOYEE COMPLIANCE
WITH THE LAW. AND REWARD EMPLOYEES WHOQ COMPLY

Al least one company told us. and we agree, that the most effective thing a
retailer can do to prevent illegal tobacco sales o minors is to use a “secret shopper™ program
o test its stores for compliance. Secret shoppers are employees who visit company stores,

posing as customers, (o assess how the store is mainined and managed and to test for

employee honesty. Almost every company we met with already uses secret shoppers as a |
routine part of its business, to monitor everything from product placement to reswoom
cleanliness. While several companies had used their secret shoppers to monitor their stores’
compliance with laws prohibiting alcohol sales to minors, only one had used these programs ©

test for illegal tobacco sales.

Retailers acknowledged that simply notifying employees that a company uses a

secret shopper system is itself a powerful deterrent to unlawful employee conduct. If workers
know their employers are using young undercover decoy shoppers to test whether they are .
selling tobacco to underage buyers, it 1s far less likely that such sales will take place. In
addition, if atactive rewards are offered to employees who comply with the law and swift
disciplinary measures are taken whenever there is a violauon, word will quickly spread that
the company takes the problem of illegal cigarene sales to minors seriously. Although the
Working Group believes that state and local law enforcement efforts must also be increased. the -
private sector is in the best position to actively monitor and conwol its own compliance with the

law.
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Moreover, the Working Group believes these programs will have an additional
beneficial effect. in that they will educate senior managers about the widespread nature of the
violations of law occurting today. The Working Group was struck by retailers’ lack of
awareness ot the problem, and by their frequent insistence that, whatever the situation in othérs‘
facilities, violations in their own stores were uncommon. Despite the apparent sincerity of these
beliefs. overwhelming evidence has shown that violations are common. if not the norm. in most
stores. In-house secret shopper programs will help company executives face the facts about
their own company's conduct — and that, the Working Group believes, may be the essential first
step toward effective change.

2. PROGRAM EXISTING ELECTRONIC PRICE SCANNERS WITH TOBACCO
"LOCKS" TO HE 0 OL TOBAC

The concept of programming electronic price scanners to interrupt the purchase
of tobacco products, by prompting sales clerks to check the customer’s identification. and -
requiring the cashier to key in an override code to proceed with the customer’s other purchases. “
was the most innovative approach to preventing underage tobacco sales that the Working Group-
encountered in its review. Some scanners now being used for this purpose offer an added
benefit. in that, when they prompt a cashier to check identification, the scanners also display
the last acceptable date of birth (i.g.. the date eighteen years prior to the date of the”
transaction). This spares cashiers the burden of making frequent and ever-changing mental
calculations while under pressure 10 serve a line of impatient customers. Some of these
scanners have also been programmed to req.u'u'e the cashier to key in the customer's birthdate
or some other data to confirm that the cashier did. in fact, examine identification.

These innovations demonstrate that the private sector has the resources snd
creativity to develop effective new techniques for reducing tobacco sales to minors. The

Working Group strongly recommends that retatlers who use electronic scanners program these
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machines to "lock” when a tobacco product is scanned and to prompt the cashier o check for
idenufication. This enhancement significanty improves a retailer’s ability to prevent illegal
sales. Because many cashiers are teenagers themselves. they are often reluctant to ask their
peers for age identficauon. By requiring them to do so, the scanner not only serves as a -
reminder, but acrually removes some of the burden on a young employvee who must request
idenuification from, or refuse a tobacco sale to, one of his or her peers.

3. EXPEDITE THE USE OF PRICE SCANNER SYSTEMS WITH TOBACCO
NLOCISSN

Many companies indicated that they were considering switching from their current |

cash register systems to price scanning devices. Because scanners with tobacco "locks” offer

an excellent means of reducing illegal tobacco sales, the Working Group recommends that these

companies expedite their plans to switch to scanner sysmfns and only consider scanners that can

be programmed to cue for age identification whenever tobacco products are scanned.

4. DEVELOP EFFECTIVE TRAINING ON AVOIDING ILLEGAL TOBACCO
SALES TO MINORS, AND GIVE THIS TRAINING EQUAL EMPHASIS WITH
THAT GIVEN TO TRAINING ON AVOIDING ILLEGAI ALCOHOL SALES

Underage tobacco sales have been neglected in most retail gaining programs
regarding age-restricted products. Although the majority of wraining programs include dewiled “
instruction on preventing illegal alcohol sales to minors, illegal tobacco sales are vren
mentioned only as an aside, and sometimes not at all. Tobacco retailers should immediately
redesign or develop training programs that emphasize the impoﬁanc: of compliance with (aws
prohibiting tobacco sales 1 minors. At 2 minimum, these training programs should inciude:

- a clear definition of what constirutes a tobacco product (including smokeless
tobacco)
- the legal age for purchase

- instructions on when and how 1o ask for identification
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- age identification checks for any customer who appears to be less than
twenty six years old

. insuction on the acceptable forms of identification

- . writen materials that include samples of acceptable identfication
- instruction on how to detect false identification

- instructions on when and how to refuse a sale

- instructions on how to refuse second-party sales (where an adult clearly purchases
for a minor)

- the consequences of making an illegal sale

After completing training, all employees should be tested to ensure they understand what they
have been taught. They should also be required' to sign an acknowledgment that they
understand that tobacco sales to minors are illegal, that they will comply with these laws and -
that the company may fire them if they fail to comply.

5. HOLD STORE MANAGERS ACCOUNTABLE FOR THEIR STORES’
COMPLIANCE WITH THE LAW

Mystery shoppers, scanners with tobacco locks and waining programs are all
geared toward improving compliance by cashiers and sales clerks. However, many existing
state laws hold only the i.ndivid’uai involved in the sale, and not the store manager or
corporation, responsible for illegal tobacco sales to minors. The Working Group believes that,
in order to really improve compliance, rewilers need to make their store and corporate managers
accountable for the company's compliance with state laws banning tobacco sales to minors. -
Managers who know that they will be held responsible for violations, and who risk losing their
jobs if tobacco is illegally sold (o minors in their stores, will do a much better job maining and

supervising their employees with respect to this issue.



03/13/96_ WED 14:15 FAX 860 523 5536 )

ATTY GENERAL 009

6. KEEP TOBACCO PRODUCTS BEHIND THE SALES COUNTER OR IN
LOCKED CASES

By keeping tobacco products off the open shelves, retilers can discourage
underage buyers. Many retailers told us that, to cut down on theft problems. they already keep
cartons of cigarenes behind the counter and single packages of cigarettes at the register. By
relocating tobacco products so that minors do not have easy access to them. retailers can reduce
the possibility of illegal sales as well as shoplifting. Very young buyers, in particular. are less
likely to shop for tobacco products in stores where they have 10 call anention to themsélves by
asking a clerk for the product. Although some retailers told the Working Group that it would
be difficult or expensive to place tobacco in locked cases or behind the counters in their stores.
many of these same companies are volunwarily doing precisely that when it serves to prevent
shoplifting. We believe that compliance with no-sales-to-minors laws is every bit as important
as preventing theft. and that tobacco should only be sold from these conmolled settings.

The Working Group understands that many retailers are reluctant to put 10bacco
products behind the counter because they will then lose the substantial fees that tobacco
companies pay to have their products prominendy displayed on the open shelves. Tobacco ”
companies could play a key role in keeping tobacco out of the hands of minors by offering those
same financial incentves to retailers who sell tobacco only from conmolled locations.

7. DO NOT SELL SINGLE CIGARETTES ETTHER IN OPEN DISPLAYS
ORF ER

Despite the federal prohibition on selling tobacco without the required wamung
label, retwailers somenmes remove cigarefies from their original packages and sell them
individually. These single cigarettes or "loosies” are often kept behind the counter rather than
displayed, and are significanly more likely to be sold to minors than to adults. At ten ©

twenty cents each, single cigarenes can be very amractive to price-sensitive youngsters, Their
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low cost and easy access may actually ericourage children, who might otherwise not have the
opportuniry, (0 experiment with tobacco.

The Working Group has been advised that some tobacco companies are now
considering packaging single cigarettes in individual wrappers, with the federally-mandated
waming. so that they can legally market this product themselves, Regardless of how they are
packaged, because of their particular allure for children. the Working Group believes that
retailers should not sell single cigarenes at all.

8. POST PROMINENT SIGNS TO REINFORCE THE LAW

During the course of this investigation, the Working Group has had an opportunity _
to review a wide variery of signs, store displays, buttons and legal dme clocks that retailers use
to noufy the public about age restrictions on tobacco sales. In one focus group .srudy.
conducted by a major natonal convenience store chain, young adult smokers said that. as
minors. they avoided shopping for tobacco in stores that posted signs warning that the store
checked for age identification. Signs saying “NO ID--NO SALE" were viewed as more ”
effective than those that simply announce that it is against the law to sell tobacco products to
persons under eighteen years of age. Some stores also post a "legal time clock,” which changes

daily and displays the last acceptable date of birth for a legal sale. For example a legal time

clock mught say:
I[F YOU WERE BORN AFTER
JANUARY 1, 1978
IT IS ILLEGAL TO
SELL TOBACCO TO YOU
"IN THIS STATE.

WE CHECK ID
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These legal ume clocks, which have been widely used to conmol illegal alcohol sales. norify
minors that is the rewiler’s policy to check identification. They also make it easier for clerks
o determine whether an idenufication is accepuable. The Working Group believes that these
devices should also be used to prevent illegal tobacco sales.

Some jurisdictions already require retailers to display signs disclosing age
restrictions on tobacco sales. Some retailers also have their cashiers wear buttons reminding
customers. at the pount of sale, that tobacco purchases require proper identification. Even
without a legal requirement, the Working Group believes that, given the small cost involved in
signage, and its potential deterrent effect. all tobacco rewilers should prominently post signs
notifying the public that they do not sell tobacco products to any one under the legal age and
that they require and check age identficaton.

Focus group studies also show that minors are less likely to amempt to purchase -
tobacco in stores where there is a surveillance camera behind the cash register. Since many
stores already utilize these cameras for securiry reasons. the Working Group recommends more
widespread use to deter illegal tobacco sales. Also. used in conjunction with in-house secret

shopper programs. surveillance cameras make it easier for companies to monitor the conduct .

of their employees and to hold managers responsible for non-compliance.

9. Y I VENDING MA TORE
Vending machines provide the best source of cigarettes for very young smokers.

In a study commissioned by the vending machune industy. thirteen-year-olds were eleven tmes

more likely to purchase tobacco from vending machines than seventeen-year-olds.” Because

very young children rely heavily on vending machines as a major source of tobacco product,

" Response Research, Inc., "Study of Teenage Cigarette Smoking and Purchase Behavior”
for the National Automatic Merchandising Association. Chicago: June/July 1989. g
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and because their use of these machines is difficult to police, retail stores should remove

cigareie vending machines from their premises and sell tobacco products only from the

conurolled sertings recommended above. Ara minimum. such vending machines should require

special tokens, that can only be purchased from a store manager, or be programed to operate

only if a cashier activates the machine from a remote control switch.

10. REQUIRE PROOF OF AGE, IN THE FORM OF A RELIABLE PHOTOGRAPHIC
IDENTIFIEATION, FOR ANYONE WHO APPEARS TO BE TWENTY-FIVE OR
YOUNGE ' '

The waining films used by some of the retailers with whom we met graphically
demonstrate how difficult it is to accurately determine the age of a customer. For precigely that
reason, many relailers instruct their employees to check the identification of anyone who
appears (0 be younger than rwenty-six, or even thirty years old, before selling them tobacco. .
The Worlﬁng Group believes that all retailers should follow this model and request idenuficaton
from every customer who does not appear to be of a "base age,” which the Working Group
believes should be, at a minimum, twenty-six years old.

Some retilers are very reszictive about the type of identfication that they will
accept as proof of age. while others will accept any document bearing a purported Diurthdate.
Because of the proliferation of forged idendfications, retailers should restict accepuabdle
identification to those that are the most reliable — primarily government-issued photo -
identifications such as drivers' licenses, state-issued identificadon cards, military idenuficaton
cards and passports. States could make the process of scrutinizing identfication casier for , \
rerailer§ by color coding them or otherwise marking drivers licenses to make it 2asy (©
distinguish the license of individuals under eighteen or between the ages of eighteen and tweniy-
one. Employees should also be instructed to check the date of birth closely to make sure that
it has not been altered: to check to see if the description on the identfication matches the

customer; and to examine the photograph to see if it matches the customer or has been amperad
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with. Guidebooks, which include photographs and descriptions of sample drivers' licenses r‘fom

each of the fifty states, should also be made available as a reference at the cash register.

11. REMOVE ADVERTISEMENTS, IN-STORE DISPLAYS AND PROMOTIONAL
ITEMS THAT ENCOURAGE MINORS TO BUY TOBACCO

At the same tume that the stafes are wresting with ways 1o improve. their

enforcement of laws prohibiting the sale of tobacco to rrunors. tobacco companies are engaging'

in mulni-million dollar advertsing campaigns designed to make smoking particularly amractive

to adolescents. Reuilers who are sincere in their desire to support laws restricting the sale of

tobacco products to minors should not undercut these laws by poéting advertisements or offering

special promotions that target youth. At least two oil companies have already directed their

corporate-owned gas stations to remove these types of advertisements and promotions and the

Working Group recommends that others retailers follow their lead. While tobacco companies
deny that any of their promotions are designed to appeal to minors, the Working Group belicves
that retailers, using their own good judgment and common sense, can identify those promotions
which have a particular appeal for youth.

12, IN THE ALTERNATIVE, RETAILERS WHO PREFER NOT TO TAKE

PROACTIVE STEPS TO PREVENT ILLEGAL SALES SHOULD CONSIDER
SIMPLY BACCO MT

Some of the retailers with. whom we met indicated that, because tobécco
comprised only a small part of their business. they are not able to spend resources on improved
raining or scanner technology designed to decrease illegal sales to minors and are not willing
to place the product behind the counter or display age restriction signs unless required to do so

by law. The Working Group believes that a retailer who is not able or willing w0 take the ”

(]
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serious steps necessary o improve compliance with the law should consider eiiminating tobacco
products from its stores altogether.

The Working Group. in particular, recommends that pharrnacies give strong
consideration to eliminating tobacco from their store inventory. Such a move would send a B
strong message o youth that tobacco products are incompatible with good health. Dozens of
individual drugstore owners in New York, Unah. Washington and other states have opted 0 -
go tobacco free on their own initiaive. In Michigan a coalition of pharmacists, physicians. a
pharmaceutical company and the Deparument of Health have recently undertaken an effort to
discourage pharmacies from selling tobacco (under the banner of the "Tobacco-Free Pharmacy™ =
campaign) and as of October 1993, more than 60 pharmacies were participating in the
program.” In Minnesota, where the state pharmacists’ association has recommended since 1987
that its members discontinue the sale of tobacco, an estimated 100 independent pharmacies
have taken tobacco off their shelves. And. in Connecticut, a chain of 40 drugstores operated -
by the Arrow Corporation have also voluntanly gone tobacco free.

V. EGISLAT MMENDATION

State and local governments share some of the responsibility for the ease with
which young peopie can illegally buy tobacco today. Although every state has laws banning the
sale of tobacco 10 minors, many of those laws are weak, and enforcement overall is lax. As
mentoned above, legisladon adopted by Congress in 1992 requires states (o enact and
systematically enforce meaningful sales-to-minors laws, or face the loss of substantial federal
grant funds. As implementing regulations for this legislation are adopted, states will be re-

examining their existng laws and developing improved enforcement strategies.

" U.S. Department of Health and Human Services, “Healthy People 2000: National
Health Promotion and Disease Prevention Objectives Update®, Dept. of Health and Human
Services. Octobet/November 1993.
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As this process proceeds. the Working Group believes several principles should
guide the design of legislation.
1. LEGISLATURES SHOULD BE WARY OF SOLUTIONS ADVANCED

BY THE TOBA INDUSTRY

Faced with the prospect that state laws. may be swengthened. the tobacco
industry’s principal trade association. the Tobacco Instirute. has initiated a campaign to aven
effective reform by enacting its own weaker proposals. designed to give the false appearance
of reform without effecting meaningful change. Tobacco companies endorse legislation thar
makes it illegal 1o "knowingly” or “intenuonally” sell tobacco 10 minors. Such laws would be

violated only if the seller knew, or reasonably should have known, that the purchaser was under

eighteen years of age. In practice, these intent requirements operate to relieve stores of liability
and to make meaningful enforcement of no-sales-to-minors laws difficult. if not impossible.
In some states. these proposals may be put forward by grocers. convenience store
operators or other retailers. without public disclosure of their que origin. In 1994, the Tobacco
Instirute identified twenty "priority target states” for their legislative campaign, according to one

retail wade association.” Legislators in all states, and especially in these "target” states. should

be alert 10 such efforts to enact "Trojan horse” legislation that will subvert wue reform.
Similarly, the tobacco industry has in the past acuvely supported legislauon (0

prohibit minors from purchasing or possessing tobacco, as opposed to laws that only prohibit

merchants from selling them tobacco. These efforts have been criucized as an effort to deflect

responsibility for illegal sales from the tobacco industry and merchants onto children.” A few

s Alabama, Arizona, California. Indiana, Kansas, Kentucky. Louisiana. Minnesota.

Mississippi. Nebraska, New Jersey, Ohio, Oklahoma, South Carolina, South Dakota. Tennessee.
Utah, West Virginia, Wisconsin, and Wyoming.

" Carol. J., "It’s a good idea 1o criminalize purchase and possession of tobacco by minors-

NOT!'", Tobaccg Control 1992; 1(4): 296-7.
-35-
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states have adopted such laws. The Working Group takes no position on the merits of such an
approach. but agrees swongly with the Surgeon General thar "[l]aws prohibiting minors’
possession of tobacco should be addressed only after effective regulation and enforcement at the |

retail level are in place.”

[ 3]
.

In many states. initiatives for effective conmrol of illegal tobacco sales have come
primarily from the local level. in the form of local ordinances and enforcement campaigns. [n
some areas. these efforts have been so effective that wbacco interests have worked for passage
of state laws for the sole purpose of pre-empting, or overriding; these local initiatives. The
Working Group believes it imperative that state laws not pre-empt local ordinances. State
legislation should set a “floor” or minimum requirements, while allowing the continued
operation of ordinances that create a higher level of public protet:t'ion.
3. ?‘I(‘)A],;% LAV;’S SEIOULD CREATE OR REQUIRE A LICENSING SYSTEM FOR

TOBACCO SALES '

The central flaw in many states’ cuwrrent laws is that they do not clearly unpose

any sanction on the stbrcs that sell tobacco to minors. [nstead, under many of these laws,
penalties for violation are imposed only on the individual sales clerk who makes an illegal sale.
In an environment where sales clerks typically spend only a few months on the job anvway. the
result of enforcement of these laws is simply the dismussal of the individual clerk. rather Lh.‘m. .
any meaningful change in a store's overall practices. Because of thus reality, local authonties
are discouraged from devotng themselves to aggressive enforcement. It is not surprising.

therefore, that the legisladve efforts of tobacco interests are devoted in large part to ensurning

37

1994 Surgeon Genetal's Report at 234,
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that any new legislation continues 1o impose sanctions only on individual employees. and not
on the store.

Most states already require the licensing of parties that sell tobacco products.™
These laws vary widely, however. Most do not provide for revocation of that license as a '  -
sanction for unlawful sales to minors, and most do not designate a specific enforcer.® The
Working Group. agrees with the 1990 recommendaton of the former Secretary of Health and
Human Services, Dr. Louis Sullivan. that states should use a licensing system similar to those
used for alcoholic beverage sales to ensure compliance with tobacco no-sales-to-munors laws.

" To be effective and meaningful, laws must hold the store accountable. for these
sales. just as stores are held accountable for illegal sales of alcohol. or for failure 0 comply
with labor laws, environmental laws, zoning laws, health and safety codes, and other laws. In
fact, laws that leave stores free of consequences for their illegal tobacco sales are an anomaly.
In virtually every other area, society holds businesses accountable for their emploveszs’
compliance with law. The Working Group recommends legislation that requires the store to
obtain a license to seil tobacco. and'uses the licensing system to hold the store accounuable toc
its sales practices.

In some states it may be appropnate for this licensing system to be run by the

state. However, where local ordinances are already in place, and where commumment (©

enforcement is greatest at the local level, it may be more appropriate for the state law to r2quire

¥ One compilation counts forty-six states (all but {owa. Kentucky, South Dakow and West
Virginia) with such requirements. Coalition on Smoking or Health, State Legislated Acuons
on Tobacco Issues(1992) at ii. Another publication counts thirty-one. U.S. Deparunent of Health
and Human Services, Youth Acgess to Cigarettes, Pub. No. OEI-02-00880 (1992).

”IQ_-

© public Health Service. Model Sales of Tobacco Products to Minors Conmol Act.. U.S.
Department of Health and Human Services. May 24, 1990.
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local licensing systems instead and to specify the minimum essential elements of such a system.
while allowing cites or counties to enact swonger protection.

In either event, it is essential that primary responsibility for enforcement be placed
in a designated agency. and that this agency have professional maining, experience with tough

enforcement and a demonstated record of competence.

4. THE LICENSING AND ENFORCEMENT SYSTEM SHOULD BE
SELF-SUPPORTING

Licensing fees should be set at a level sufficient to suppott an effective compliance
program. To date, law enforcement efforts have been most effective in states and localites

where there is dedicated funding for enforcement efforts. Licensing will notr work unless it is

financially self-supporting, at a level sufficient to allow proactive enforcement. In many

communites today, annual licensing fees ranging from $1350 to $300 have proven sufficient

for some degree of affirmative enforcement.

5. THE LICENSING SYSTEM SHOULD USE GRADUATED FINES, WITH
LICENSE SUSPENSION FOR REPEAT OFFENSES

The Working Group believes that. 1o be workable, a licensing law must impose

sanctions that are reasonable and realisic. In parm. this means that sanctions must be
sufficienty large to get the licensee’s attention. [n other words, a fine or administrative penalty "
should be large enough that it will prompt a change in the violator’s practices, and not simply
be paid as a routine ‘cost of doing business.”

At some point, however, the Working Group believes that more onerous sanctions
would be counter-productive. Experience has shown that where the prescribed penalty is 0o’
harsh -- e.g., incarceration or permanent license revocation for a first offense — enforcement
authorides are reluctant to enforce the law. and licensing authorities and juries are unwilling to

impose the sanctions.
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For this reason, the Working Group believes that a licensing law should prescribe
a graduated set of sanctions. with administrative penalties or fines set in increasing amounts for
the first. and perhaps second or third, violations, to be followed by license suspensions for
increasing periods of time. We believe that this approach strikes an appropriate balance that
will discourage violations, without being so harsh as to discourage decision makers ﬁ'bm'. o
imposing the sanctions.

6. THE LAW SHOULD INCLUDE POSITIVE
INCENTIVES NSIBL IN

We believe that a licensing law should offer reuwilers tangible incentives for
adopting responsible retailing practices such as those set out earlier in this report. More
specifically, the law should reward retailers_ who endorse and put into practce the twelve
rewiling principles proposed above.

This incentve could take any of several forms. For example, a reuiler who
implemented these practices rhight be subject to a reduced schedule of sanctions, on the theory
that where a retailer makes a concerted effort 1o ensure its employees’ compliance. this
mitigates its culpability. Or, perbaps more appropriately, such a retailer could be charged a .
reduced licensing fee, ﬁnder the theory that a business that genuinely implements these practices
will have fewer violatdons and will therefore impose fewer costs on the compliance system.

There may be other, equally effective, ways to build such an incentive into a '
licensing system. Whatever form incentves might ke, the law should reward those businesses
that truly ke responsibility for their conduct, and shouid enlist their active involvement wn the

effort for umproved compliance.

@o1s -
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7.  THE LAW SHOULD REQUIRE PERIODIC COMPLIANCE CHECKS

The only sure way to know whether thé law is being complied with is to cl:'xeck.
Any licensing law must require the licensing authority o conduct, or to arrange for, periodic
compliance checks at every licensed store. These checks should be conducted, at a2 mimimum.
two or three times annually. They should be conducted by teenage testers. acting under adult
supervision. |
8. THE LAW SHQULD NOT LIMIT WHOQ CAN CONDUCT COMPLIANCE TESTS

The most effective voices for strengthening America’s ineffective tobacco no-
sales-to-minors laws have come from non-profit public heaith and public advocacy groups. [n
scores of communities across the country, these groups have organized carefully controlled
compliance checks of local stores. either to focus public amention on the level of non- .
compliance. or to encourage more effective enforcement. Embarrassed by the effectiveness of
these efforts, tobacco interests have sought (o include in any legislative reforms reswictions on
the opportunities for these groups to check stores' compliance. Thus, tobacco interests may
propose that a Iegislamrc prohibit any testing effort except those conducted by, or under the
direct supervision of, law enforcement offices. _

The Working Group opposes any such resictions. First, in many junsdictions.
compliance tests can and should be organized by officials who are not law enforcement officers
-- licensing inspectors, for example, 'or public health officials. In other instances. licensing
authorities may find it preferable to conzact with private groups to conduct fes:s. under
carefully cpntrollcd conditions. These are decisions best left to the licensing authority. Finally,
there may be cases where private groups may conduct testing on their own initiative and otfer
their evidence to licensing authorities, as private complainamts. If such private complaints are
based on reliable evidence, there is no reason to arbitrarily exclude them from consideration.

In any of these circumstances, the rights of the licensee will be beter protected by ensunng Jue
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process in the hearing that precedes any license suspension. rather than by arbirrarily prohibiting
cerain people from performing the testing.

9. STATE LAWS SHOULD LIMIT YOUTH ACCESS TO TOBACCO
BY RESTRICTING VENDING MACHINE SALES AND

PROHIBITING FREE SAMPLING
Minors rely heavily on vending machines as a major source of tobacco. These
machines. ‘which are located in restaurants. bowling alleys, movie theaters and manv other
places likely to be frequented by children, provide easy access to tobacco for minors. For
young children, vending machines also provide a much less intimidating method of purchase

than over-thecounter sales. And, for good reason. Studies show that children as young as

thirteen are almost always successful when they attempt to purchase tobacco from vending -

machines.

The Working Group believes that state wide restrictions on tobacco vending
machines are essential to reducing youth access to tobacco. Such measures are also widely
supported by the public. One American Cancer Society study shows that a ban on cigarene
vending machines is the most popular type of smoking restricion among American voters.

Twenty-one states have already adopted laws resticting or eliminating tobacco vending

machines and the Working Group recommends that the remaining states seriously consider
taking similar action. |
The Working Group also recommends that state laws prohibit the distributon of
free tobacco products in public places or through the mail. Free sampling has become a very
popular method of cigarene and smokeless tobacco promotion. Such sampling encourages
experimentation by providing minors with a risk-free and cost-free oppormnity to experument
with tobacco. Although many states prohibit disaibuting free samples to minors, such laws are |
almost impossible to monitor or enforce. The best way 1o ensure that free samples of obacco

products do not find their way into the hands of minors is to prohibit free sampling altogether.
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10. STATE LAWS SHOULD REQUIRE DRIVER’S LICENSES TO BE
. DESIGNED TO MAKE AGE IDENTIFICATION EASY

Retailgrs repeatedly told us that compliaﬂce with no-sale-to-minors tobacco laws
is complicated by the difficulty they have raining employees to quickly recognize acceptable
idencification for tobacco and alcohol purchases. States could make this process easier by
issuing driver’s licenses which display a distinctive background color, colored stripe or other
distinguishing fearure for people who are between the ages of sixteen and eighteen and for
people who are between the ages of eighteen and twenty-one. Some states (California and
Kansas, for example) have already implemented such measures. If cashiers simply have. o .
check a license for a disunctive color stripe, the age identification process will be quicker and
compliance will improve.

| CONCLUSION

The Working Group believes that, by taking the proacuve steps set oul in this }

report, retailers and state legislatures can sigmficantly limit minors™ access to tobacco products

and thereby substanuaily reduce tobacco use by young people in America.

42-




03713786 WED 14:1¢

FAX 860 523 5536

ATTY GENERAL

Office of The Attorney General
- State of Connecticut

March 5, 1996

Region 9 Board of Education
215 Center Road
Easton, CT 06612-1307

Re: Student Smoking Policy at Joel Barlow High School

Dear Members of the Board of Education:

I read with interest the editorial in the January 28, 1996 Danbury News Times,

concerning proposals being considered by the Board of Education to allow cigarette smoking by
students at Joel Barlow High School.

I have great concemn about tobacco use by teenagers, and have actively worked to reduce
teen smoking. It is this concern that prompts me to write this letter, strongly opposing any policy
which permits students to smoke on school property.

Smoking is an addiction that is typically initiated during the teenage years or not at all.
More than 80% of daily adult smokers began smoking before they could legally purchase
cigarettes. Each and every day, three thousand more children begin smoking -- a process that
results in over a million new underage, addicted smokers in the United States each year. One
quarter of these new young smokers will eventually be among the more than four hundred
thousand Americans who die of tobacco related illnesses each year.

While tobacco use is extremely dangerous for everyone, young users face special risks.
The earlier a person begins to use tobacco, the more difficult it is to quit. According to the
Surgeon General, 20 million Americans try to quit smoking each year, but only 3% have any
long term success. Early adolescent users are more likely to remain smokers for the rest of their
lives, more likely to smoke heavily, and more likely to die prematurely than those who began
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Region 9 Board of Education
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smoking at g later age. Tobacco is also a gateway drug. For example, children who smoke are
19 times more likely to use cocaine than non-smokers.

Perhaps the most distressing statistic is this one: unlike adolescent use of alcohol and
other drugs, adolescent smoking behavior has not declined since the early 1980s, and some
studies show an increase in underage smoking. Cigarettes now kill more Americans than AIDS,
alcohol, car accidents, murders, suicides, drugs, and fires combined. Unless the trend toward
increased tobacco use by our children is reversed, we will not change this terrible reality.

I strongly encourage you to adopt policies which would prohibit all student smoking on
school grounds. In my view, educators cannot responsibly adopt policies which approve and
promote the development of a destructive life long addiction at the very age when people are at
greatest risk 1o become addicted. In 1991, the tobacco industry spent over 4.6 billion dollars
advertising and promoting tobacco products. Much of this advertising appeals directly to
children. Our school boards should not assist the tobacco industry's efforts to attract children to
smoking by sanctioning and approving the use of tobacco products by young people.

As a major law enforcement officer of our state, ] am deeply concerned about the
message sent to young people about compliance with the law when our school boards allow them
to smoke at school. It is illegal for minors to buy or steal cigarettes, and it is illegal for anyone to
sell, give or deliver cigarettes to minors. Therefore, when the school board allows smoking on
campus by students under the age of eighteen, the school board is approving the student's use on
school grounds of a product which the student could have acquired only through violation of the
criminal laws. These laws reflect the public policy that minors, who have not developed the
experience and maturity necessary to make informed judgments about using a highly addictive
and hazardous substance, should not be allowed to acquire that substance. I have heard those
who favor student smoking point out that we do not have a law which expressly makes it illegal
for minors to smoke. In my view, it is inexcusable for educators to rationalize violations of the
law and public policy by saying that it is not illegal for minors to smoke.

I encourage you to look to the experience of other school districts that have experimented
with policies allowing students to smoke in designated areas. Many of these policies were
prompted by a concern for students who illegally smoke in bathrooms, thereby exposing other
students and faculty to secondhand smoke. When the school board responds to students who
violate the rules which prohibit smoking in the bathrooms by creating a designated smoking area
for the students, a dangerous message is sent to these students. This message is that those who
engage in prohibited activity (smoking on schoo} grounds) which puts others at risk will be
rewarded when the authorities change the rules to allow this activity. Instead of fostering respect
for and compliance with the law, this policy sends the message that "crime pays.” Furthermore,
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many school districts experimenting with allowing designated smoking areas have found that
these policies have not reduced illegal smoking in bathrooms.

I have also heard permissive smoking policies defended by the correct observation that
some students are addicted to cigarettes and have difficulty making it through the day without a
smoke. There is no question that nicotine is highly addictive and that many young smokers have
become addicted. However, it is far more responsible for our schools to offer tobacco education
and legitimate medical cessation programs to these students, than it is to simply sanction and
promote the continuing growth of this addiction.

In summary, I believe that as a matter of Jaw enforcement and public health, any school
board policy which approves of and promotes student smoking on campus is totally

unsupportable. Therefore, I strongly urge you to adopt a no smoking policy for students in your
school district.

I would welcome the opportunity to discuss these issues further at your convenience.
Please feel free to contact me at any time to discuss this issue which is of great concem to me.

Very truly yours,

Richard Blumenthal
Attorney General

RB:SRP:a¢
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