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Enclosed for your information are materials to assist 
Members during tbe House of Repreeentativee's consideration of 
H.R. 994, the Small Business Growth and Administrative 
Accountability Act of 1996. Included is a briefing paper on the 
impacts of Title I I of H.R. 994, an assessment of the 
Clinger/Hyde substitute to H.R. 994, and the Statement of the 
Administration's Policy on H.R. 994. I hope you find this 
information useful during the upcoming debate. 

Please do not hesitate to contact the office of Legislative 
Affairs i f you have any questions or require further assistance. 



BACKGROUND ON IMPACTS OF H.R. 994, TITLE II 
THE HYDE/CLINGER SUBSTITUTE 

March 5, 1996 

OVERVIEW 

Under Title I I of the Hyde/Clinger Substitute to H.R. 994, virtually every rule in the Code of 
Federal Regulations (C.F.R.) would be subject to review, whether or not the rule was 
controversial or a review made sense. Careful and thorough reviews of existing rules would 
be at huge expense to the agencies, diverting increasingly scarce resources from other critical 
activities such as protecting health, safety, and the environment. Furthermore, the bill's 
petition process would force agencies to review less significant rules before major rules which 
may be more worthy of review. 

SUMMARY OF H.R. 994, TITLE II 

o Existing rules would be reviewed to determine whether they should be continued, 
modified, or repealed. If the detailed multi-step process for a rule is not completed by 
a certain deadline, the rule could be suspended. 

o Covered rules include: (1) major rules having an annual effect on the economy of 
$100 million or more; (2) rules designated by petition or Congressional request; and 
(3) any group of rules that form a part of the C.F.R. Virtually all rules and related 
materials would meet one of these tests and qualify for review. 

o Covered rules would have to be reviewed within 4-9 years. New significant rules 
must be reviewed within 7 years of their effective date. 

o Agency decisions to continue, consolidate or modify existing rules as well as OMB 
decisions to deny petitions would be subject to judicial review. 

EFFECTS OF THE LEGISLATION 

As a consequence of the burdensome procedures in this title, several serious problems would 
result from enactment of this provision: 

(1) Limited agency resources would be diverted to expensive and unnecessary reviews and 
away from higher priority activities; 

(2) Burdensome procedures would waste the taxpayers' money, create a costly new 
bureaucracy, and spawn excessive litigation; 

(3) Sensible rules that protect the public could be struck from the books. 



BILL EXPENDS EFFORT ON RULES THAT DO NOT NEED REVIEW 

Many existing rules are not controversial and do not need to be subjected to a formal review. 
However, under Title II of the Hyde/Clinger Substitute to H.R. 994, such reviews would have 
to be conducted anyway, squandering limited agency resources. For example: 

o Phase-out of lead in gasoline. 

One of the greatest environmental successes has been the reduction of air emissions 
due to the phase-out of lead in gasoline. Exposure to lead in childhood can impair 
brain functions and perceptions. Since promulgation of the rule by EPA, lead 
emissions have dropped 98% since 1970 and the level of lead in the blood of children 
has dropped dramatically. 

o Refrigerator safety latches. 

Since the 1950s, the Consumer Product Safety Commission (CPSC) has required safety 
latches that permit refrigerators to be opened from the inside to prevent children from 
becoming fatally trapped inside discarded refrigerators. As a result, there is currently 
little risk of children becoming trapped inside refrigerators, although prior to the 
adoption of this rule 30-40 children a year died in this manner. 

o Seat belts. 

Lap and shoulder belts in passenger cars have been required since 1968 and in light 
trucks a few years later. Seat belts are widely accepted by the public and the industry 
and have had a great safety impact. For example, DOT estimates that 9,175 lives were 
saved in 1994 because of seat belt usage. 

o Nutrition labeling. 

Nutrition labels now appear on most food products and have broad public support. 
Use of labels by consumers is expected to contribute substantially to healthier diets and 
lower incidence of disease. 

o Guidance documents. 

H.R. 994 requires the review of agency guidance and other documents that are often 
intended to provide useful information to the public. Examples of guidance documents 
that would not make sense to put through an elaborate or costly review include: FDA 
documents for small business about clinical test procedures, manufacturing processes, 
and scientific protocols; and EPA documents showing business how they can save 
money through voluntary, energy efficiency measures. 



THIS BILL CREATES BUREAUCRACY AND WASTES TAXPAYERS' MONEY 

o Numerous reviews would be required. 

Because of the exhaustive language in the definition of a major rule, just about every 
rule that exists currently could be subject to review. In addition, H.R. 994 allows each 
"part" of the C.F.R. (an enumerated group of rules on a related subject) to be 
reviewed as a single rule, with the result that almost every "part" of the C.F.R. would 
qualify as a major rule under the $100 million threshold test. Since there are 
approximately 9,300 parts to the C.F.R., the government could have to perform 
hundreds of reviews a year to meet even the bill's longest deadline (9 years). 

o Special interest petitioning would drive decision-making. 

In addition to the scheduled review of major rules, any interested party can petition to 
have a rule reviewed. Because these rules must be reviewed before major rules on the 
agency's review schedule, this process permits private parties to dictate agency 
priorities. 

o The potential costs of all the reviews are potentially huge.. 

The CBO assumed that agencies would only have to review 50 regulations a year at 
$75,000 a regulation for a total cost of $4 million. However, preliminary agency 
projections from eight agencies (DOE, USDA, HHS, DOL, DOI, EPA, Education and 
the Treasury) using mid-range estimates of costs indicate that the review of rules under 
Title II would require over 2,000 Federal employees with total costs exceeding $400 
million a year. I f guidance documents and other agency documents are included, 
hundreds of additional workers and hundreds of millions of dollars in additional costs 
would be required. 

o Thorough reviews of major rules can be resource intensive. 

For example, the Department of Commerce (DOC) recently concluded a re-write of the 
Export Administration's Regulations (EAR). The new requirements will greatly 
streamline the export process. However, review of this single rule took three years 
and cost DOC $1.75 million. In another case, the Department of Labor undertook a 
careful and comprehensive review of coal mine ventilation regulations. The 
publication of the revised final rule took several years to complete and cost $5.2 
million. 

o H.R. 994 creates opportunities for costly and burdensome litigation. 

The bill creates numerous opportunities for judicial review of agency decisions to 
continue, consolidate, or modify rules as well as OMB decisions to deny petitions. 



THE BILL COULD ROLLBACK RULES THAT SERVE THE PUBLIC 

Title II of the Hyde/Clinger Substitute to H.R. 994 would require an immense number of 
rules to be reviewed in a comparatively short period of time with an enormous cost relative to 
agency resources. I f all of the deadlines are not met, it could result in suspension of the rule. 

Accordingly, the bill is likely to result in a rollback of existing rules that are important to the 
public health and safety. Examples of some valuable rules that could be threatened follow: 

o Blood supply standards. 

These FDA regulations protect the nation's blood supply from infectious diseases. 
Examples include AIDS and hepatitis. 

o Clean Water Act effluent guidelines. 

The Clean Water Act requires national minimum performance standards, or effluent 
standards, for over 50 industrial categories. These guideline result in the removal of 
over four billion pounds of pollution from industrial discharges each day, including 
over one billion pounds of toxics per year. 

o Toxic Releases. 

Under the Emergency Planning and Community Right-to-Know Act of 1986 and the 
Pollution Prevention Act of 1990, manufacturing facilities are required to provide 
information to the public about releases of toxic chemicals into the environment. This 
information is gathered into EPA's Toxic Release Inventory (TRI) database. Since 
1988, national toxic releases have declined by 42.7%. 

o Child-resistant cigarette lighters. 

CPSC has issued a safety rule establishing requirements to make disposable cigarette 
lighters child-resistant. Fires started by children under the age of five cause an 
average of 150 deaths, 1,100 injuries, and nearly $70 million in property damage. 

o "Brown lung" disease. 

In 1978 OSHA issued a standard to protect textile workers from "brown lung" ~ a 
crippling and sometimes fatal disease. By 1985 the prevalence of the disease has 
declined from 40,000 cases to 900 cases, or less than 1% of textile workers. 

o Mammography quality standards. 

These regulations ensure high quality mammography, currently the most effective 
method for detecting breast cancer. According to the most conservative estimate, 200 
lives a year could be saved by these regulations. 



o Mine explosions and fires 

Ventilation standards issued by the Mine Safety and Health Administration for 
underground coal mines prevent the accumulation of methane and coal dust-fuel for 
explosions and fires. In the 25 years before passage of the Coal Mine Health and 
Safety Act of 1969, 901 miners were killed in explosions. In the 25 years after the 
Act was passed, explosions claimed only 133 miners. 



ASSESSMENT OF THE CLINGER/HYDE SUBSTITUTE TO H.R. 994 

March 5,1995 

The Substitute would force agencies to reopen virtually every rule on the books, as well 
as guidance, manuals, and other agency interpretive materials, and engage in elaborate and 
expensive review and rulemaking processes, even for rules that are non-controversial and that are 
effectively doing the job they were intended to do. The result will be to tie agencies in knots, 
drain increasingly scarce agency resources, and subject agencies and our already overburdened 
courts to a flurry of new lawsuits. The following assessment focuses on the provisions of the 
most serious concem: 

• Overly Broad Scope. The Substitute defines as "covered rules" (sec. 204(a); 
205(a)(3)(B)) for purposes of review: (1) major rules ($100 million annual effect, 
major increase in prices, or significant adverse effects); (2) rules designated in 
response to petitions or congressional requests; and (3) related rules ("necessary 
for a comprehensive review"). This definition encompasses virtually every rule 
on the books. Even more troubling is that to the extent that the definition of 
major rule is intended to have any limits, those limits are vitiated by the 
Substitute's extraordinarily broad definition of "rule" (sec. 214(6)), which includes 
guidance documents, policy statements, and other interpretive materials and 
which establishes that "each set of rules designated in the CFR as a part shall be 
treated as one rule." 

• Burdensome Petition Process. The Substitute creates a petition process (sec. 
203(c)) through which private parties can request that agencies review "non-
major" rules. The petition process is problematic for several reasons: 

— First, the threshold for review is too low ~ the OIRA Administrator 
(who would have to review all petitions) must grant the petition and 
designate the rule for review unless "it would not be in the public interest" 
to do so. 

- Second, the bill provides for extremely tight deadlines for OMB's 
response (30 days to tell non-compliant petitioners how to rewrite their 
petitions, 90 days to respond to petitions on the merits, 30 days for 
congressional requests). Failure to respond by the deadline as well as any 
denials of petitions would lead to litigation that would drain OMB 

1 



resources. 

~ Finally, the requirement that a rule reviewed as a result of a petition (by 
definition a non-major rule) must be reviewed within 4 years gives less 
significant rules priority over major rules that are more worthy of review. 

Burdensome and Unreasonable Review Procedures. The Substitute requires that 
all existing major rules must be reviewed within 5-9 years. New significant rules 
promulgated after enactment must be reviewed within 7 years of their effective 
date. Rules subject to review as a result of petitions or congressional requests 
must also be reviewed within 4 years (sec. 206). These deadlines may be 
impossible to meet considering the workload involved. It will be both 
exceedingly difficult and expensive for agencies to conduct the many complex 
and detailed assessments and to comply with the multiple procedural steps that 
will be required 

Arbitrary and Dangerous Suspension Procedure. Permitting courts to suspend 
rules (sec. 211(d)(3)) if an agency fails to complete review by the deadline is 
unreasonably harsh and dangerous — important health and safety rules would be 
erased from the code for no other reason than a deadline was missed. This is 
contrary to reasoned rulemaking and the public interest. 

Arbitrary Restriction on Future Regulatory Improvements. The Substitute will 
make it extremely difficult for an agency to conduct "a comprehensive review and 
significant revision" of a rule more frequently than every 7 years (sec. 206(b)). 
This could seriously undermine continuing efforts to streamline and reform rules. 

Overly Burdensome and Prescriptive Review Requirements. The Substitute 
establishes a rigid and complex set of procedural steps that agencies and OMB 
must follow in conducting the reviews (sec. 205). It is a classic "one-size-fits-all" 
approach that would result in enormous unproductive make-work. In addition, the 
Substitute requires that agencies follow detailed and specific formats in issuing 
notices and reports as part of the review (sec. 207). 

More importantly, even for rules the agency decides to continue without change 
(and there are many that are non-controversial and widely accepted rules where 
change is unwarranted), it must still publish a notice of proposed rulemaking and 
complete a full rulemaking. This is an especially unproductive drain on resources. 

Loss of Agency Discretion to OIRA. The Substitute creates numerous new 
responsibilities and powers for the Administrator of OIRA which OIRA does not 
have the resources, FTEs, or, in some cases, the expertise to carry out. Of 
particular concem to agencies are provisions giving OIRA authority to: (1) grant 



petitions (sec. 204(c)); (2) determine whether particular existing rules should be 
reviewed in 5, 6,7, 8, or 9 years (sec. 205(a)); and (3) veto agency decisions 
whether rules should be continued unchanged, modified, or consolidated with 
other rules (sec. 208(c)). 

Excessive Litigation. The Substitute creates numerous new opportunities for 
judicial review of agency decisions to continue, modify, or consolidate rules as 
well as OIRA's decisions to deny petitions for review or alleged delay in 
responding to petitions (sec. 211). This provision will subject agencies to an 
endless stream of costly court cases, further burdening our already overstretched 
court system and delaying the implementation of real regulatory reform. 

Enormous Drain pn Dwindling Agency Resources. Under the Substitute, 
agencies would have to: (1) continuously conduct multi-step, burdensome reviews 
of almost all their rules; (2) regularly complete the full rulemaking process, even 
for those non-controversial or widely accepted rules that should be retained 
without change; (3) continue to handle everyday responsibilities responding to 
new legislation and new problems; and (4) respond to increasing litigation. All 
this while agency resources are not meeting current demand. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 . 
March 1 ,1996 
(House) 

STATEMENT OF ADMINISTRATION P O L I C Y 
(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.) 

H.R. 994 - Small Business Growth and Administrative 
Accountability Act of 1996 

(The Clinger/Hyde Substitute) 

The Administration supports ju d i c i a l review of agencies' 
regulatory f l e x i b i l i t y analyses. The Administration, however, 
has concerns about a one-year statute of limitations where a 
shorter period of review for the f i n a l agency action i s provided 
by law. Moreover, the statute of limitations should begin after 
the publication date of the regulation, not the effective date. 

The Administration also supports the concept of legis l a t i v e 
branch accountability for regulations and, for that reason, has 
endorsed a limited period of review by the Congress of rules 
before they take effect. The Administration, however, opposes 
extending this review period from the 45 days provided in the 
Senate-passed b i l l (S. 219) to 60 days in t h i s legislation, and 
objects to i t s retroactive application. 

The Administration i s committed to administrative review of 
existing regulations and to eliminating those that are outdated, 
ineffective, or unduly burdensome. The substitute amendment to 
H.R. 994, however, does not provide an effective or workable 
means of achieving t h i s goal. The Administration strongly 
opposes the administrative review provisions in H.R. 994 because, 
among other things: 

• The scope i s overly broad. The b i l l ' s definition of "major 
rule" and "covered rule" encompasses v i r t u a l l y every rule in 

• the existing Code of Federal Regulations, many of which are 
ngn-controversial, insignificant, or otherwise do not 
warrant review, as well as guidance and other policy 
documents. 

The review procegg ig overly presgriptive and burdensome. 
Agencies w i l l be tied in knots while trying to comply with 
the b i l l ' s burdensome and elaborate review procedures. 
H.R. 994 prescribes detailed requirements for each step, 
including i n i t i a l designation of rules, review and analysis, 
s o l i c i t a t i o n and consideration of public comments, as well 
as f u l l rulemaking proceedings. These procedures would have 
to be followed even when the agency's analysis indicates 
that the rule should be continued without change. There i s , 
in addition, a petition process that would force agencies to 



devote resources to reviewing less significant rules before 
more significant rules. 

• Fvcessive litigation would result. The b i l l would create 
numerous new opportunities for judicial review, thus 
introducing additional delay, cost, and uncertainty. 

• Agency resources would be drained. Administration 
experience with review of existing regulations has shown 
that such a review, when thoroughly done, i s very time-
consuming and expensive. Under this b i l l , these costs would 
be imposed on agencies for potentially every regulation in 
the Code of Federal Regulations, at a time when many 
agencies are experiencing large budget reductions. 

• Tmportant health and safety rules could be suspended. The 
b i l l would allow courts to suspend regulations i f 
rulemakings are not completed by a set date. Given the 
tremendous number of rulemakings that agencies will have to 
conduct under this b i l l , important health and safety rules, 
as well as rules that provide important economic benefits, 
could be suspended. 

On the basis of these objections, i f the substitute amendment to 
H.R. 994 were presented to the President with the provisions 
regarding administrative review of existing regulations, the 
Director of the Office of Management and Budget and the 
Secretaries of Agriculture, Education, Energy, Health and Human 
Services, the Interior, Labor, Transportation, the Treasury, and 
Veterans Affairs, and the Administrator of the Environmental 
Protection Agency and would recommend that i t be vetoed. 

* * * * * 
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Regulatory Overhaul Put Off in House 
'Behind in the Debate on the Environment,' GOP Postpones Action 

By John E. Yang 
W«4fc«t<n Ptat Staff Writer 

Mindful of their party's public im-
ige of being harsh on environmental 
ssues. House Republican leaders 
wstponed action yesterday on a 
neasure intended to overhaul the 
ederal regulatory system and ease 
lie burden of red tape on small busi-
icsses. 
. Environmental Protection Agency 

Administrator Carol M. Browner, 
;nvironmental groups and some 
noderate House Republicans had 
aid the measure could restrict the 
government's ability to protect the 
invironment by giving businesses 
tew ways to challenge federal rules 
hey do not like. 

In addition, Senate Republicans 
iegan to voice ooncern about parts 

the House bill that would have 
challenged federal regu-

if agencies did not carry out 
xjurt-ordered reviews i n a timely 
ashkm. 

Tf we can work something out 
that makes sense, it's better to do 
that than go have a fight on the 
floor" DeLay said. 

House Speaker Newt Gingrich (R-
Ga.) has taken an interest in trying 
to rehabilitate the House Republi­
cans' image on environmental is­
sues, damaged last year when they 
pressed legislation that would have 
restricted EPA's regulatory powers. 

Last week, Gingrich made a rare 
floor speech in favor of an amend-

Rather than ask House ReptM-
:aiis to vote for a provision that 
night be modified in the Senate, 
false leaders decided to wait until 

Senate acted, which could come 
die end of this week. House 

of the bin was to have 

'We're behind in the debate on 
he. environment," House Majqtfty 
Nticp Tom DeLay (R-Tex.) told a 
man group of reporters over hinch. 
We don't want to put our members 
Hit,there taking a vote one more 
ime that the environmental extrem-
sts can twist, turn and misrepresent 
Q rampaign ads." 

In addition, Rep. Sherwood L. 
Joehlert (R-N.Y.), a leading House 
SOP moderate, had indicated he 
rauld seek to scale hade the bill's 
requirement for a review of aU ezist-
ng federal regulations. If that effort 
ailed, he said, he would try to delete 
he entire provision. 

DeLay said Boehlert, Government 
ieform Committee Chairman Wfl-
iam F. dinger Jr. (R-Pa.) and Rep. 
favid Mcintosh (R-Ind.), chairman 

of tbe Government Reform subcom­
mittee oa regulatory affairs, would 
meet to work out a compromise. 

ment to spend $120 million to pro­
vide environmentaLsafeguards for 
the Florida Everglades. The provi­
sion, offered by freshman Rep. Mark 
Foley (R-Fla.), was approved on a 
299-to-124vote. 

On Monday, Gingrich was in New 
Jersey to recognize the combined 
private, state and federal effort to 
preserve a 17,000-acre woodland 
known as the Sterling Forest 

Staff writer Helen Dewar 
contributed to this report 



y Environmental Stands 
Alienate Some Backers 
Of the GOP's Agenda 
Presidential, Congressional 

Races May See Backlash 
Because of ' Wedge Issue' 

* " j 

One Antidote: Visit the Zoo 

By DENNIS PARNEY and TIMOTHY NOAH 
Staff Reporters of T H E WAU. S T R E E * JOURNAL 

COLORADO SPRINGS, Colo.% Andrea 
Oberschlake, who admires Newt Gin­
grich's "guts" and winces at the sound of 
Bill Clinton's name, is Republican to the 
core. But one thing deeply troubles her 
about her party: In her view, it's antienvi-
ronment 

"Why even have a govenunent If 
you can't have a planet tb practices govern­
ment bri?" asks the 27-year-old medical-
assistant trainee. , :• •••• :i1v4&> 
• Computer consultant Ron St$n§5uso 27 

and Just as Republican, oSuldh't, agree 
more. Environmental protection is "a good 

. function of government," he insists. Even 
as the GOP Congress curbs environmental 
spending, he argues for increased spend­
ing. "Runoff from mines Is producing fish 
with three eyes out here!" he says with 
some hyperbole. 

Republicans don't come more granite-
solid than the party faithful who gathered 
here recently for a Lamar Alexander presi­
dential-campaign rally. Colorado Springs 
is Republican the way Chicago is Demo­
cratic; it's Instinctive, bred in the bone. 
But there is a fault line running through 
the granite over the environmental issue. 
The environment will be one of the con­
cerns at the forefront of GOP primaries 
today in Colorado and New England as well 

in Florida and Oregon next Tuesday. 
Tension In the GOP 

To be sure, there are plenty of people 
here like Frances Mathews, a crusty 63-
year-old retiree whose environmental phi­
losophy is encapsulated by the bumper 
sticker her car once sported: "If You're 
Hungry and Out of Work. Eat an Environ­
mentalist" But what is striking, says Bob 
Gardner, the local GOP county chairman, 
is "the tension in this community, even 
within tfie Republican Party" over the 
epvUbninehtal issue. 
••'• That tension .spells election-year trou­
ble for the GOP. The environmei)t Is 
rapidly developing into a "wedge issue" 
that threatens Republican candidates. 

"I think we should be honest and 
admit that our party hasn't done a very 
"good job on the environment," says former 
Tennessee Gov. Alexander in an interview 
here. "We would have been better off 
identifying what we're for" Mr. Alexan-

is the only GOP presidential candidate 
to talk much about the environment 
thbiieh Sen. Robert Dole has raised it 

the environmental issue for January's 
Democratic victory in Oregon's special 
Senate election. And he says the issue is 
popping up in states as diverse as Idaho, 
Michigan and Georgia. Just yesterday, 
congressional Democraits and Environ­
mental Protection Agency chief Carol 
Browner attacked a new, watered-down 
regulatory-overhaul proposal that Republi­
cans may bring to the House floor today. 
Within hours, House GOP leaderd were 

iideiing jettisoning a provision of the 
: Environmentalists most oppose-

federal agencies, to review all 
regulations within five to nine 

ye&re or risk court challeiiges nullifying 
them. .V 

use 
r,£So the question is, can the Reppblican 
elephant paint itself green? More impor­
tant, do Republicans even want to paint 
themselves green? Many of them came to 
Washington determhied to roll back envi-
ronmental and other regulatlons-to them, 
a holy cause. Furthermore, spokesman 
Gordon Hensley of tbe National Republl-
cain Senatorial Committee argues that the 
"war on the West" campaign theme that 
the GOP used so effectively against Clinton 
administratioft environmental policies in 
1394 will resonate this fall as well. 
\ So far, a majority of congressional 
Republicans seem loath to go beyond sym­
bolic gestures. 

A House Republican Conference memo 
warned GOP members in the fall that "the 
environmentalist lobby and their friends in 
the eco-terrortst undeiwortd" are wotting 
to portray the GOP as "hostile to the 
survival of every cuddly critter roaming 
God's green earth." As antidotes, the 
memo suggested Republican members of 
Congress do such things as participate 
in tree-planting ceremonies, pick up high­
way litter and ̂ become active in your 
local too." And do it fast - "before your 
opponents can label your efforts 'craven, 
election vear eimmicks.' " 

Most Republicans insist theirs is 
merely a "perceptual problem." accord­
ing to GOP pollster Unda DiVall. They 
argue that their overriding purpose is 
common-sense reforms In such matters as 
the Superfund and dean-air, programs. 

The GOP Contract With America didn't 
even contain the world "environment." 
But the contract did have sweeping lan­
guage calling for regulatory overhaul, 
which Inevitably meant cutting environ­
mental regulations. As a result, the House 
passed bills requiring extensive cost-bene­
fit analysis of hew environmental rules, 
compensation when regulations lower 
property values and a drastic reduction In 
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lands protection, among other things. 
They also attached to an Environmental 
protection Agency spending bill a string of 
legislative riders blocking enforcement of 
various clean-air and clean-water rules. 
Cutting EPA Funds 
' Almost all major Republican initiatives 
have run aground in the more moderate 
GOP Senate or been vetoed by Mr. Clinton. 
However, the continuing budget impasse 

cut funds for the EPA by 14%. And the 
GOP majority persuaded the president to 
sign legislation with a rider that makes it 
easier for timber companies to cut trees in 
"old growth" areas of national forests. 

Though GOP legislative results re­
main spotty, the entire legislative culture 
changed after the 1994 Republican sweep. 
Colorado Democratic Rep. David Skaggs, a 
staunch environmentalist, says he could 
scarcely believe his ears when one House 
appropriations subcommittee held its ini­
tial meeting under the GOP majority early 

year. Ideas bandied around that day, 
he reported to his constituents, included 
transferring great tracts of national forest 
land to private landowners, opening the 
Arctic National Wildlife Refuge to oil 
exploration, ending all federal energy-con-
servatibn programs and terminating all 

1 purchases for national paries, wilder 
areas and wildlife refuges for tive 

- In entertaining such ideas, drawn from 
testimony that day by sucli conservative 
think tanks as the Cato Institute, the 
Heritage Foundation and Citizens for a 

Economy, the Republicans appar­
ently frightened many voters. As Ms. 
DiVall summed it up In a December memo 
to industry: "Most disturbing is that 
55% of all Republicans do not trust their 

y when it comes to protecting the 
environment." 
: Now some Republicans, including pres-

l dal candidates, are scrambling to 
reposition themselves. 
Everglades Restoration 

Here in Colorado, Mr. Alexander por­
trays himself as "a champion of the great 
American outdoors" - an artfully crafted 
phrase that seemed designed to appeal, not 

f to environmentalists, but also to Na­
tl I Rifle Association members and 
sportsmen's groups like Ducks Unlimited, 
which tiles to preserve duck habitat 
K Sen. Dole, fighting for delegate-
rich Florida, has proposed a $200 million 
measure for Everglades restoration; it 
recently cleared both houses of Congress. 
(The Clinton administration has proposed 
Spending more than twice that amount) 

The two other major GOP presidential 
contenders have shown little enthusiasm 
for the green agenda. Patrick Buchanan 
favors eliminating the Endangered Species 
Act and opening the Arctic National Wild­
life Refuge for oil drilling. Steve Forbes 
backs construction of new nuclear power 
plants in the U.S. and questions federal 
measures to restrict greenhouse-gas emis­
sions because they are based on "global-
wahnlng theory which is unproven." 

But the GOP Senate appropriations 
committee Is preparing to restore as much 
as $5 billion to environmental and other 
high- priority domestic programs. And 
New York Republican Rep. Sherwood 
Boehlert. a. strong supporter of the envi­
ronment, says the number of GOP votes for 
legislation rolling back environmental 
laws is dwindling. He has hosted a series of 
"Green Eggs and Ham" breakfasts during 
the past year, bringing environmental 
lobbyists and moderate Republicans to­
gether In his office to munch bagels and 
plot ways to block ahtienvironmental 
measures. 

House Speaker Gingrich, leader of 
the Republican revolution, himself dis­
plays streaks of green at times. A member 
of the Sierra Club from 1984 to 1990, he has 
been a supporter of the Endangered Spe­
des Act In the past After a House commit­
tee passed a bill significantly narrowing 
that law, the speaker informed Chairman 
Don Youn̂ , an Alaska Republican, that he 
wouldn't permit the measure to go to the 
floor. Mr. Gingrich is now trying to broker 
a compromise. Just yesterday, he held a 
news conference with GOP lawmakers at 
Sterling Forest a large tract in New Jersey 
and New York, touting efforts to protect 
this "environmentally sensitive water­
shed." 

But Mr. Gingrich remains a scourge of 
the EPA and has called federal environ­
mental policies in general "absurdly ex­
pensive" and likely to allocate money on 

and publ&relations "emotional 
grounds." 

Despite some JpOP moderation, the 
dominant mood an̂ tmg Republican legisla­
tors remains strongly antienvironmenta-
list, particularly in the House. Recently 
Rep. Helen Chenoweth, a Republican fire­
brand from Idaho, attacked CUrityh admin­
istration environmental policy as "a gov­
ernment-sponsored religion" based upon 
"New Age mysticism, Native American 
folklore and primitive Earth worship.", 
Low Marits on Scorecaird . 

When the League of Conservation 
Voters, the environmental movement's po­
litical arm, issued Its scorecaird for the past 
congressional session, it gave a record 135 
legislators "zero" rankings. All but one 
were RepubUcans. The League bf Conser­
vation Voters hopes to raise and spend 
nearly $2 million in House and Senate 
campaigns this falL "The>envlronment 
hadn't been a partisan l$£ue» bî t the 
Republican leadership has made it one," 

me siue ui Lrcuiw-ic" i . . / — — 
TOn's special Senate election. Mr. Wyden 
won by less than 20,000 votes; environmen­
tal groups claimed to have turned out as 
many as 50,000 votes for him. The Sierra 
Club also will pour money into fall races. 

Oregon will again be an environmental 
battleground when Its voters pick a suc­
cessor to GOP Sen. Mark Hatfield, who Is 
retiring. So will Colorado, where Republi­
cans must defend the open seat of GOP 
Sen. Hank Brown, also retiring. 

Here In Colorado, the environment-
particularly the Issue of urban sprawl-
promises to be a top election Issue. The 
battle lines between the two parties could 
scarcely be more sharply drawn. 

One leading contender for the Colorado 
GOP Senate nomination Is Rep. Wayne 
Allard. whose 1995 House votes drew a 
score of eight of a possible 100 from the 
League of Conservation Voters. Among 
other things, Mr. Allard supports a pro­
posal that could turn about 270 million 
acres of Federal Bureau of Land Manage­
ment land - an acreage more than two 
times the size of California - bade to the 
states, at state option/Colorado Sen. Ben 
Nlghthorse Campbell, a Democrat-tumed-
RepubUcan, vows the proposal will pass 
"over my dead body." 

The other leading GOP contender is 
state Attorney General Gale Norton, who 

worked under the controversial James 
Watt-later to become President Reagan s 
Interior Secretary -^DewertMountsdn 
States Legal Foundation. The fwmdaOon, 
the legal spearhead of the *wise use 
movement chaUenges environmental reg­
ulations and champions the rights of West­
ern landowners. 

The two leading Democratic. candi­
dates, according te a repent pott, are 
attorney Tom Strickland, a' former Sierra 
dub volunteer, and Denver Coundlwoman-
Ramona Martinez. Mr. Strickland says he 
is running against "the most environmeB-J 
tally hostile Congress in a quarter-cen­
tury." Ms. Martinez argued In a recent 
debate that "you can never go too far . . . 
to protect our environment" 

Here In Colorado Springs, there Is 
no doubt how Mr. Gardner, the El Paso 
County GOP chairman, will vote. But even 
he worries about uncontroUed develop­
ment beyond the city limits. And he apolo­
gizes to a visitor for a still-healing open pit 
that scars the foothills below Pikes Peak. 
The pit is a leftover from gravel mining. 

"Here I am, the leader of one of the 
most conservative Republican Party or­
ganizations In the country," he muses. 
"But I want to see that pit remediated. 
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THE WHITE HOUSE 

WASH I NGTON 

February 21, 1996 

MEMORANDUM FOR CHIEFS OF STAFF 

FROM: DAVID S. BEAUBAIRÊ  

RE: 8:30 A.M. CONFERENCE CALL 

1. There w i l l be a Regulatory Reform Conference Call today, 
February 27, at 5:00 p.m. Code: 6280. 

2. Tomorrow, February 28, there i s an Environmental Message 
Strategy Conference Call at 11:00 a.m. The code i s 6280. 
Interested agencies should contact Kris Balderston at the 
Office of Cabinet A f f a i r s (456-2572). 
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THE WHITE HOUSE 

W A S MIN G T O N 

February 27, 1996 

MEMORANDUM 

TO: A L L CHIEFS 

FROM: KITTY HIGGINS 
KRIS BALDERSTON 

RE: REGULATORY REFORM CONFERENCE CALL TODAY AT 5 PM 

There will be a conference call with all chiefs interested in the regulatory reform issue 
today at S pm on code 6280. Attached are some materials that will be helpful to our 
discussion. 
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ISSUES OF CONCERN 

Decisional Criteria/Supermandate - ensure no supermandate and sufficient flexibility 
where scientific or other uncertainties exist. 

Judicial Review - possibility that minor procedural misstep with cost or risk analysis 
could be ground for remand; any review should be restricted to final agency action based 
on the whole rulemaking record under existing standards. 

Petitions/Look-Back Review -- burdensome and overlapping processes would tie 
agencies in knots and waste increasingly scarce resources. 

Effective Date - backdoor regulatory moratorium if applicable retroactively or 
Congressional review period extended. 

• Nunn-Coverdell Amendment's Definition of "Major Rule" expands rules subject to the 
bill's requirements to include up to 150 rules that affect small businesses. 

• Risk Assessments — applies to all agencies rather than just those thai routinely regulate 
risk; micromanages peer review; requires extensive consideration of substitute risk; and 
pushes agencies toward single-point estimates rather than ranges. 

Repeal of Delaney/TRl Restrictions - significant substantive issues should not be 
resolved in what is a "process" bill. 

• Consent Decrees -- prohibits court enforcement of settlement agreements that restrict 
agency discretion; but any settlement agreement restricts the signers' discretion. 

Affirmative Defenses — bars penalties where a party "reasonably" relies on rule 
inconsistent with rule being enforced or party's "good faith" interpretation of rule. 

• Changes to APA — changes 50-year old law in lots of minor ways that will engender 
much uncertainty and/or litigation. 

Regulatory Accounting — burdensome and costly "make-work" requirement to calculate 
annually the costs and benefits of all major rules for 5-year period. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHNcnoN.ac.a** July 10, 1995 
[Senate) 

STATEMENT OF ADMINISTRATION POLICY 
(THIS STTOEMKNT HAS BEBM COORDINAXBD BY OMB WITH Tffi COKCSSKBD AGENOESJ 

S. 343 - comprehensive Regulatory Reform Act of 1995 

(Dole (R) KS and 29 cosponsors) 

The Aiijuinistration strongly supports the enactment of cost-
benefit analysis and risk assessment legislation that would 
improve the regulatory system. S. 343, however, Is not such a 
b i l l . Because the cumulative effect of ita provisionK would 
burden the regulatory system with additional paperwork, 
unnecessary costs, significant delay, and excessive litigation, 
the Secretaries of Labor, Agriculture, Health and Hunan Services, 
Housing and Urban Development, Transportation, the Treasury, and 
the Interior, the Administrator of the Environmental Protection 
Agency, and the Director of the Office of Management and Budget 
vould recommend that the President veto S. 343 in i t s present 
form. 

The Administration i s particularly concerned that S. 343 
could lead to: 

• Unsound Regulatory Depiaiong. A regulatory reform b i l l 
should promote the development of more sensible 
regulations. S- 343, however, could require agencies 
to issue unsound regulations. I t would force agencies 
to choose the least costly regulatory alternative 
available to them, even i f spending a few wore dollars 
would yield substantially greater benefits. I t would 
also prevent agencies responsible for protecting public 
health, safety, or the environment from issuing 
regulations unless they can demonstrate a "significant" 
reduction in risk — even i f the benefits from a small 
reduction in risK exceed the costs. Both of these 
features would hinder, rather*than promote, the 
development of cost-beneficial, cost-effective 
regulations. In addition, S, 343 could be construed to 
constitute a supermandate that would override existing 
statutory requirements indiscriminately. 

• Excessive Litigation. While i t i s appropriate for 
courts to review final agency action to determine 
whether, taken as a whole, the action meets the 
requisite standards, S. 343 would increase 
opportunities for lawsuits and allow challenges to 
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agfthcy action that i s not yet final. Further, by 
needlessly altering numerous features of the 
Administrative Procedure Act, s. 343 could engender a 
substantial number of lawsuits concerning the meaning 
of changes to well-established law. 

• A Backdoor Recmlatorv Horatoirium. s. 343 would take 
effect imaediately upon enactment, consequently leading 
to an unnecessary and time-consuming disruption of the 
rulemaking process. I t would raguire proposed 
regulations that have already been through notice and 
comment, and are based on cost-benefit analysis, to 
begin the process a l l over again bftcause of an agency's 
unknowing failure to follow one of the many new 
procedures in the b i l l . 

• The Unproductive Use of Analytic Resources in Issuing 
New Rules. Since the mid-1970s. Presidents of both 
parties have selected $100 million as the line of 
dsmarcation between that which warrants full-blown 
regulatory analysis and that which does not. Because 
cost-benefit and risk analyses can be costly and time-
consuming, the Administration believes that $100 
million continues to be the appropriate threshold. 
s. 343, however, has as i t s threshold $50 
million — a decision that would require 
agencies to use their resources 
unproductively and that therefore cannot 
i t s e l f withstand cost-benefit scrutiny. 

• Agsnciftc; Qveryfreimflca vfxxh miUpns anfl ttte Upgijiq QT 
Effective Recmlationfl. s. 343 creates numerous, often 
highly-convoluted petition processes -that/': ta3ceii 
together, could create opportunities rotvspeoial 
interests to t i e up an agency in additional papervork 
and/ in the process, waste valuable"resources. Several 
.of these processes allov agencies inadequate time to 
conduct the required analyses and prepare <the 'required 
responses to petitions; contain inadequateifftandards 
against which the adequacy of~ petitionsgcatfTbe-judged; 
contain inadequate limitations on who jsayyproperly f i l e 
petitions; and contain•inadaguate safeguards :against an 
agency becoming overwhelmed by large numbers of 
petitions. These problems are exacerbated by 
provisions providing for the sunsetting of•regulations 
according to arbitrary deadlines, which could cause 
effective regulations to lapse without going through 
the notice and comment process. 

• Inappropriate Use of Risk Assessment and Peer Review. 
S. 343's risk assessment and peer review provisions are 
overly broad in scope and would introduce unnecessary 

n-7_,n-cis ns:5fiPM pan?. 
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delays into the regulatory process. They would 
inappropriately subject a l l health, safety, and 
environmental regulations to risk assessment and peer 
ravifcV, regardless of whether such regulations are 
designed to reduce risk or whether a risk assessment 
and a peer review would, from a scientific jderspective, 
be useful or appropriate. 

Showed Environmental Cleanups. S. 343 could needlessly 
slow ongoing and planned anvironmental cleanup 
acti v i t i e s , including those at military installations 
necessary to make the installations being; made 
available for productive non-military us*. I t would 
also invite attempts to renegotiate cleanup agreements, 
thereby hampering enforcement efforts and increasing 
public and private transaction costs. 

A Less Accountable and Less Transparent Regulatory 
Prpcegs. Any regulatory reform b i l l should bring 
"sunshine" to the regulatory review process. Executive 
Order No. 12866, "Regulatory Planning and Review, 
provides both for centralized Executive branch review 
of proposed regulations and for the disclosure of 
communications concerning pending rulemakings between 
persons outside the Executive branch and centralized 
reviewers. S. 343, howaver, contains no such sunshine 
provision and could consequently remove accountability 
and transparency from the regulatory process. 

An pndulv Lengthy Congressional Lavover. S. 343 
includes a provision for a congressional layover of 60 
days that goes beyond the provisions of 219, which 
provided for a 45-day layover. S. 219 passed the 
Senate by a vote of 100-0, with Administration support. 

Unrealistic, unmanageable Studies, s. 343 would 
require a comprehensive study of and report on a l l 
risks to health, safety, ajid the environment addressed 
by a l l federal agencies. I t vould also require the 
President to produce annually a highly detailed 
estimate of and report on the costs, banefito, and 
effects of virtually a l l existing regulatory programs. 
Such studies would not only be unmanageable to conduct 
and costly to produce, but would require sciuntific and 
economic analytical techniques that go beyond the state 
of the art. 

ynnsŝ ggarilY Hintersfl, Enf9rcag*nt; pf RiiqvaftU9ng.,flnfl 
Qut of Court Settlements. S. 343 could create 
disincentives for regulated entitles to bring 
potentially conflicting regulations to- tha appropriate 
agencies' attention. I t could also make i t 

07-10-95 05:56PM POO'J #32 
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E X E C U T I V E O F F I C E O F T H E P R E S I D E N T 
O F F I C E O F M A N A G E M E N T A N D B U D G E T 

W A S H I N G T O N . D C. 2 0 5 0 3 

A D M I N I S T R A T O R 

OFTICE OF 
INfOPMJkT lON ANQ 

REGULATORY A F F A I R S JUN 2 3 1S35 

The Honorable Robert Dole 
Majority Leader 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Leader: 

We wish to provide the Administration's views on the June 
2lst discussion d r a f t of S. 343, the "Comprehensive Regulatory 
Reform Act of 1995." The Administration i s committed t o seeing 
enacted into law a regulatory reform b i l l that w i l l help produce 
more sensible regulations when they are needed. We recognize 
that improvements have been made to the dra f t b i l l since i t was 
reported by the Judiciary Committee. Nonetheless, we continue to 
have serious concerns with S. 343, and I would recommend that the 
President veto i t i f i t were presented to him i n i t s current 
form. Some of our more important concerns include: 

• Threshold. Because cost-benefit and r i s k analyses can 
be costly and time-consuming, the Administration 
believes that $100 m i l l i o n i s the appropriate 
threshold. S. 343, however, has as i t s threshold $50 
m i l l i o n --a requirement that would cause agencies to 
use t h e i r resources unproductively and that therefore 
cannot i t s e l f withstand cost-benefit scrutiny. 

• Risk Assessment/Peer Review. The Administration has 
concerns about the extent to which S. 343's r i s k 
assessment and peer review provisions are overly broad 
i n scope and attempt to micromanage the process of 
assessing r i s k s . 

• Supermandate. We believe that Section 624, "Decisional 
C r i t e r i a , " could be construed both t o constitute a 
supermandate that would override e x i s t i n g statutory 
requirements indiscriminately and to require agencies 
to make unsound regulatory decisions. 

• J u d i c i a l Review. We believe that the b i l l could i n v i t e 
substantial amounts of l i t i g a t i o n that would neither 
improve the agency decisionmaking process nor lead to 
the production of more sensible regulations. 

• Petition/Lookback Process. We remain concerned that 
these provisions could provide an opportunity for 
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special interests to t i e up an agency i n a d d i t i o n a l 
paperwork and drain valuable resources i n the process. 
We are also concerned that they contain an a r b i t r a r y 
deadline as a trigger for sunsetting regulations. 

• Effective Date. S. 343 contains provisions that 
provide l i t t l e , i f any, time for t r a n s i t i o n . The 
Administration is concerned that an immediate e f f e c t i v e 
date could result i n unnecessary and time-consuming 
disruption of the rulemaking process, requiring 
regulations that have already been through notice and 
comment and subject to Executive Order No. 12866 review 
to begin the process a l l over again because of an 
unknowing f a i l u r e to follow a p a r t i c u l a r procedure i n 
the b i l l . 

• Environmental Cleanups. The Administration i s 
concerned that Section 628 of the b i l l could h a l t i n 
t h e i r tracks hazardous waste cleanups now underway and 
postpone for substantial periods of time those about to 
begin. 

• Recmlatory F l e x i b i l i t y . S. 343 as o r i g i n a l l y 
introduced contained provisions f o r j u d i c i a l review of 
Regulatory F l e x i b i l i t y Act c e r t i f i c a t i o n s that the 
Administration could support. The provisions of the 
June 21st d r a f t , however, do not include the 
appropriate safeguards. These provisions could 
consequently generate substantial amounts of new and 
unproductive l i t i g a t i o n . 

This l i s t of concerns i s not exhaustive, and our evaluation 
of regulatory reform l e g i s l a t i o n w i l l depend as much on i t s 
cumulative e f f e c t as on i t s indi v i d u a l features. We remain 
committed to working with the Congress i n order to produce a 
regulatory reform b i l l that the President can sign. We remain 
opposed, however, to any regulatory reform l e g i s l a t i o n that w i l l 
impair rather than improve the regulatory process and, 
s p e c i f i c a l l y , t o any b i l l that would generate additional costs, 
additional paperwork, additional l i t i g a t i o n , and a d d i t i o n a l delay 
instead of producing common sense, cost-effective regulations 
that w i l l continue to protect our health, our safety, and our 
environment. 

Sincerely, 

SallyKlatzen 
• Administrator 

An I d e n t i c a l Letter Has Been Sent to the Hon. Thomas Daschle 



DECISIONAL CRITERIA 

(a) ( l ) l n promulgating a. ( f i n a l : major zrale s u b j e c t t o t h i a 
strbchcipterv an agency s n a i l , unless otherwise r e q u i r e d by law and 
except: f o r t he provisions of oaragraph ( b ) r s e l e c t the reasonable 
a l t e r n a t i v e t h a t i t detemines i s l i k e l y t o — 

(A) employ t o the extent p r a c t i c a b l e f l e x i b l e 
regulatozry options; 

(B) e i t h e r maximize net b e n e f i t s or achieve benefit:* I n 
a more c o s t - e f f e c t i v e manner than other reasonable 
altemcfciTres t h a t achieve the same [ o r "a s u b s t a n t i a l l y 
s i i i i l a r " ] l e v e l of b e n e f i t s ; and 

(C) provide b e n e f i t s which j u s t i f y the costs of the 
r u l e . 

(2) The agency s h a l l p u b l i s h i n tho Federal Register a t the 
time o f promulgation of the f i n a l r u l e an explanation of the 
dst e m i l n a t l o n s made w i t n respect t o t h i s eubsection. 

'£>) T" the agency : :.: b~ -. r.c- r;̂ J 

.j.t'iirr-: j:J ' r -:.•: seisc'Lt-d because e i t h e r 

ci.-tejT".:.n.' 

(1) tho law upon which the m l e i s based requir e s the 
s e l e c t i o n of tha-t altezrnative, or 

(2) significeunt economic, s c i e n t i f i c or t e c h n i c a l 
u n c e r t a i n t i e s make such a determination i n f e a s i b l e and the agency 
reasonably determinea i t i s c l e a r l y I n the p u b l i c i n t e r e s t t o 
issue a r u l e , 

the agency may pronralgate such a l t e r n a t i v e as a f i n a l r u l e and/ 
a t t h e time the f i n a l r u l e i s pnblished i n th© Federal Register, 
place i n the Federal Register and forward t o Congress an 
explanation Of the reason why such a determination cannot be -
made. 

(c) i f the agency promulgates a f i n a l major r u l e pursuant 
t o subparagraph ( b ) ( 1 ) , tha agency s h a l l i n c l u d e i n the 
exp l a n a t i o n r e q u i r e d by subparagraph ( b ) , a statement of the 
agency's views on the s t a t u t o r y p r o v i s i o n s t h a t r e q u i r e the 



agency t o p i c k on a l t e m a t l v e t h a t does not meet the requirements 
of subparagraph ( a ) ( 1 ) ( c ) , i n c l u d i n g any reconmenda-tion f o r 
amendmenta t o the s t a t u t o r y provisions and i d e n t i f i c a t i o n of 
other p o s s i b l e r e g u l a t o r y options which could have b e n e f i t 5 t h a t 
j u s t i f y the costs and meet the o b j e c t i v e s of t h e s t a t u t e . 

(d) (Congressional review procedures t h a t provide for-180 
day review pe r i o d f o r r u l o s t o which ( b ) ( 1 ) a p p l i e s . ) 

(e) Nothing i n t h i s chapter e h a l l be construed t o over r i d e 
any s t a t u t o r y requirement, i n c l u d i n g h e a l t h , s a f e t y , and 
enviromaental requiraraents. 

REASONABLE ALTERNATIVE DEFINITION: 

An appropriate ntnuber of r e g u l a t o r y options reaeona&ly 
r e f lecrting the range of options t h a t would achieve the 
o b j e c t i v e Of the mlemaJcing and t h a t tho agency haa 
a u t h o r i t y t o adopt under tho s t a t u t e g r a n t i n g 
rulemaking a u t h o r i t y , i n c l u d i n g f l e x i b l e r e g u l a t o r y 
options unless such fleidJble r e g u l a t o r y options are 
precluded by the s t a t u t e g r a n t i n g the rulemaking 
a u t h o r i t y . 

NPR MUST INCLUDE; 

A aucT-ir-ct civplft-a-itior. z-t the s p e c i f i c 
f o r the proposed r u l e , I n c l u d i n g - -

(A) whether the s t a t u t o r y I n t e r p r e t a t i o n upon 
which the r u l e i s based i s c l e a r l y r e q u i r e d by the 
s t a t u t e ; or 

(B) I f t h e s t a t u t o r y i n t e r p r e t a t i o n upon which the 
r u l e i s based I s not c l e a r l y r e q u i r e d by the 
s t a t u t e , an eixplanation of how t h e agency's 
i n t e r p r e t a t i o n , of what i s r e q u i r e d by the s t a t u t e 
i s w i t h i n tho range o f pe r m i s s i b l e i n t e r p r e t a t i o n s 
of the s t a t u t e and the basis upon which the agency 
solscted such i n t e r p r e t a t i o n . 



JUDICIAI. REVIEW 

(a) compliance or noncompliance by on agency w i t h the 
p r o v i s i o n s of t h i s subchapter and subchapter I I I s h a l l be subject 
t o j u d i c i a l review o n l y i n accordance w i t h t h i s s e c t i o n . 

(b) No determination by the D i r e c t o r regarding a major r u l e 
s h a l l be s u b j e c t t o j u d i c i a l review i n any manner. 

(c) The determination by an agency t h a t a r u l e i s , or i s 
not, a major m l e s h a l l be set aside by a reviewing court only 
upon a c l e a r and convincing showing t h a t tha determination i g 
erroneous i n l i g h t of tti& i n f o r m a t i o n a v a i l a b l e t o the agency a t 
the time the agency made the determination. 

(d) No c l a i m of noncompliance w i t h t h i s subchapter or # 

subchapter I I s h a l l be reviewed separate or apart from j u d i c i a l 
review o f the f i n a l agency t o which i t r e l a t e s . 

(©) A. major r u l e may be set aside or remanded f o r f a i l u r e t o 
comply w i t h s e c t i o n 623(a) only I f the court finOS the agency's 
detenaination/a.ction, based on the rulemaking f i l e as a whole, 
wae a r b i t r a r y or c a p r i c i o u s or an abuse of d i s c r e t i o n (or 
unsupported by s u b s t a n t i a l evidence where t h a t standard i s 
otherwise provided by law). 

( f ) Except as otherwise provided i n t h i s s e c t i o n , f a i l u r e of 
an agency t o comply w i t h the procedures re g n i r e d by t h i s 
subchapter or subchapter I I I may net be cons ice: • :. >: • cc,:,,.-
er-rx-eot fcx" t h s vUJ^pose c?' clats-mir'Ing v.V-L^r t ' ; : . . ; ne.J. uc-fc'.noy 
a c t i o n , based on the rulemaking f i l e a.;,: a >-v.oIe, i s a r b i t r a r y , 
c a p r i c i o u s , or an abused of d i s c r e t i o n (or unsupported by 
s u b s t a n t i a l evidence where t h a t standard i s otherwise provided by 
law)'; however, tbe c o u r t may eet aside or remand the r u l e under 
review o n l y i f the c o u r t f i n d s t h a t there i s a s u b s t a n t i a l 
l i l c e l i h o o d t h a t the agency's f a i l u r e t o comply w i t h such 
procedures m a t e r i a l l y a f f e c t e d the outcome of the agency's 
d e c i s i o n . I f the c o s t - b e n e f i t analysis or r i s k assessment 
r e q u i r e d under t h i s chapter has been wholly o m i t t e d , the f i n a l 
r u l e s h a l l be presumed t o be a r b i t r a r y or c a p r i c i o u s . 



uncertainties 

1. Add t o the d e f l J i l r l o n f i o f "benefits' i 

— t h e term b e n e f i t means the reasonably i d e n t i f i a b l e 
s i g n i f i c a n t favorable e f f e c t s , q u a n t i f i a b l e and • 
no n q n a n t i f i a b l o , i n c l u d i n g reduction i n xlsK and 
s o c i a l , h e a l t h , environmental, and economic e f f e c t s . . . 

2. Add t o the d e f i n i t i o n s of "costs"; 

— t h e term cost means the reasonably I d e n t i f l a b i l e 
s i g n i f i c a n t adverse e f f e c t s , q u a n t i f i a b l e and 
n o n q u a n t i f i a b l e , i n c l u d i n g s u b s t i t u t i o n r i s k s and 
s o c i a l , h e a l t h , environmental, and economic e f f e c t s . . . 

3. i n 1/17/96 d r a f t ( j u s t r o r reference purposes) add a| 
end of l i n e 12 -. 

"Where e r i s k assessment has been prepared pursuant t o 
Subchapter i l l , the analysis of costs and benefits 
s h a l l r e l y on the r e s u l t s of t h a t r i s k assessment." 

4. i n d e c i s i o n a l c r i t e r i a maJce a new ( a ) ( 1 ) ( D ) ; 

"(D) Any determination under subsections (a)(1)(B) or 
( a ) ( 1 ) ( C ) of t h i s section s h a l l be based on the 
r e g u l a t o r y analysis reguired by Section 622 i n c l u d i n g 
t h r uncertai-sties: thcj-eiu." 
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2/20/96 

Section 623. Decisional Criteria.. 

(a) (1) in promulgating a final major rule subject to thia 
subchapter, and agency ehall, unless otherwise required by law 
and subject to the proviaions of paragraph (b), select the 
reasonablo alternative that i t determines Is likely t o — 

(A) employ to the extent practicable flexible 
regulatory options; 

(B) either maximize net benefits or achieve benefits in 
a more cost-effective manner than other reasonable 
alternatives evaluated by the agency that achieve the 
same or a substantially similar level of benefits; and 

(C) provide benefits which justify the costs of the 
rule. 

Any determination under this subsection shall be based upon the 
regulatory analysis required by section 622. 

(2) The agency shall publish in the Federal Register at the 
time of promulgation of the final rule an explanation of the 
determinations made with respect to this subsection. 

(b) I f the agency is unable to make the determination 
required by subparagraph (a)(1)(C) with respect to the reasonable 
alternative i t selected because either 

(1) the lew upon which rhe rule is based requir^ tiu 
agency to select an alternative that does not meet the 
requirefcent of subparagraph (a)(1)(C), or 

(2) (^xc^tional scientific, technical, or economi,^ 
uncertainties identified by the agency in the Dilemaking-^ecord 
make such a determination infeasible and the <€residejii5determines 
I t i s clearly appropriate and in the public interest to Issue the 
rule, 

tho agency may promulgate auch reasonable alternative as a final 
rule and, at the time the final rule i s published in the Federal 
Register, place in the Federal Register and forward to Congress 
an explanation of the reason why such a detennination cannot be 
made along with any required Presidential determination. 

(c) i f the agency promulgates a final major rule pursuant to 
subparagraph ( b ) ( l ) r the agency shall include in the explanation 
required by subparagraph (b) a statement regarding the statutory 
provisions that required the agency to pick an alternative that 
ooes not meet the requirements of subparagraph (a)(1)(C), 
including any recommendation for amendments to the statutory 
provisions and identification of other possible regulatory 
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including any rocomxnendation f o r emendments to the statutory 
provisions and i d e n t i f i c a t i o n of other possible regulatory 
options which conld have benefits that j u s t i f y the costs and meet 
the objectives of the statute. 

(d) Congressional review procedures that provide f o r 180 day 
review period f o r rules to which (b)(1) applies.) 

(e) Nothing I n t h i s chapter shall be construed t o override 
any statutory requirement,, ioclnding health/ safety and the 
environmental requirements. 

REASONABLE ALTERNATIVE DEFINITION: 

(8) the term 'reasonable alternatives' means an 
appropriate number of regulatory options reasonably 
r e f l e c t i n g the range of options t h a t would achieve the 
objective of the rulemaking and that the agency has 
authority t o adopt under the statute granting 
rulemaking authority, including f l e x i b l e regulatory 
options unless such f l e x i b l e regulatory options are 
precluded by the statute granting the rulemaking 
authority. 

NPR MUST INCLUDE: 

A succinct explanation of the specific statutory basis 
f o r the proposed r u l e , i n c l u d i n g — 

(A) whether the statutory i n t e r p r e t a t i o n upon 
which the r u l e i s based i s c l e a r l y required by the 
statute; or 

(B) i f the statutory i n t e r p r e t a t i o n upon which the 
r u l e i s based i s not c l e a r l y required by the 
s t a t u t e , on explanation of how the agency's 
i n t e r p r e t a t i o n of what i s required by the statute 
i s w i t h i n the range of permissible interpretations 
of the statute and the basis upon which the agency 
selected such interpretation. 
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JUDICIAL REVIEW 

(a) Compliance or noncomplianco by an agency with the 
provisions o t t h i s subchapter and subchapter I I I s h a l l be subject 
to j u d i c i a l review only i n accordance with t h i s section. 

(b) No determination by the Director that a r u l e i s , or Is 
not, a major ru l e s h a l l be subject to j u d i c i a l review i n any 
manner. 

(c) The detennination by em agency that a r u l e l s r or i s 
not, a major ru l e s h a l l be set aside by a reviewing court only 
upon a ciear and convincing showing that the determination i s 
erroneous i n l i g h t of the Information available to the agency at 
the time the agency made the determination. 

(d) No claim cf noncompliance with t h i s subchapter or • 
subchapter I I s h a l l be reviewed separate or apart from j u d i c i a l 
review of the f i n a l agency (to which i t relates. 

(e) A major ml© may be set aside or remanded for f a i l u r e to 
comply with subsections 623(a) or (b) only I f the Court finds the 
agency determination, baaed on the rulemaking f i l e as a whole, 
was a r b i t r a r y or capricious or an abuse of discretion (or 
unsupported by substantial evidence' where that standard i s 
otherwise provided by law). 

{£) I f the cost-benefit analysis or r i s k assessment required 
under t h i s chapter has been omitted 1 i n I t s e n t i r e t y , the r u l e 
sh a l l be treated as a r b i t r a r y or capricious by a reviewing court. 

(g; Except as otherwise provided i n t h i s section, f a i l u r e 
of an agency to comply w i t h the requirements of t h i s subchapter 
or subchapter I I I may not be considered by the court except f o r 
the purpose of determining whether the final agency action, based 
on the rulemaJcing f i l e as a whole, i s a r b i t r a r y , capricious, or 
an abused of discretion (or unsupported by substantial evidence 
where t h a t standard I s otherwise provided by law); however, the 
court may set aside or remand the rule under review only i f the 
court finds that there i s a substantial l i k e l i h o o d that the 
agency's f a i l u r e t o comply wit h such reouirementa materially 
affected the agency's decision. 

(h) Nothing i n t h i s chapter i s intended to modify the rules 
of statutory construction applied by the courts. 
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UNITED STATES SENATE 

SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT MANAGEMENT 
AND THE DISTRICT OF COLTJHBIA 

(A Subcommittee of the Coimalttee on Governmental Affairs) 

WILLIAME COHEN, MAINE CARL LEVIN, MICHIGAN 
C H A J : R M A N HANKING MEMBER 

Please deliver to: KMSEN/Mnfc tvi'ZPKrPiQK 

Date; :2/20 Time: 12:20 P.M. Fax: 355-3047 

From: T.f.Trla Gustitus 

T o t a l numbez: o f pages I n c l u d i n g t h i s page: 4 

I f you don't r ece ive a l l pages, p l e a s © c a l l (202) 224-3682 
(Senator Cohen) o r (202) 224-5538 (Senator Levin) 

A d d i t i o n a l Comments; 

Sally £ Mike — 

33us i s •very close to--the " f ina l product. I need to Know Whether or not 

you can l i v e wi th th i s . Changes sinre ^ last ti-m* are: 

1— "evaluated by the agency" added to reasonable alternatives i n the 
cosir-efftutive paragrapii. 

2— There i s no "out** f b r "maadmize net bgnfltc" or "cost effective" 
wi th respect to uncertainties or other -factors. Once the agency gets to set the 
level o f benefits, can't i t picfc tfte most oosfc-effective i n erery case? 

3- largely np̂  language oa unoerfcainfciea exxaept with the President 
signing; o f f . Agreement on delegation, but not to the agency head — only to OS 

4— om jtdicdal review (g) — changed "procedures" to "reqairpir^nts''; 
added (h) , whicii is neirtsal seeing of '• CSEVBCt*. 

Can you get back to me saeetdme today? Love a-nA kisses 
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