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EXECUTIVE ORDER

PROTECTING FEDERAL EMPLOYEES AND THE PUBLIC FROM
EXPOSURE TO TOBACCO SMOKE IN THE FEDERAL WORKPLACE

By the authority vested in me as President by the Constitution and the laws of the United
States of America and in order to protect Federal Government employees and members of the
/ public from exposure to tobacco smoke in the éeral workplace, it is hereby ordered as follows:
» Sectiop 1. Policy. It is the policy of thc/E/;ceculive branch to establjsh a smoke-free
// environment for federal employees and members of the public visiting or using t@enﬂ facilities.
The smoking of tobacco produc.ts Is thus prohibited in all interior space owned, rented, or leased
V4 by the E/xecuti.ve branch of the Federal Government, and all oﬁtdoor areas under Bécutivc
// branch control at entrances of{edcml buildings, at air intake ducts, or within courtyards.
Sec. 2. Exceptions. The general policy esta'bﬁshcd by this order is subject to the
following exceptions: .7 |
(a) The order does not apply in designated smoking areas that are enclosed and
exhausted directly to the outside and away from air intake ducts, and are
maintained under negative pressure (with respect to surrounding spaces) sufficient
to contain tobacco smoke within the designated area. Agency officials shall not
require workers to enter such areas during business hours while smoking is
6ngolng. K
(b) The Jr_ticr does not extend to any residential accorunodation for persons
voluntarily or involuntarily residing, on a temporary or long-term basis, in a

\ building owned, leased, or rented by the Federal Government.

/ () Thé order does not extend to fedemlly?aned' buildings leased, rented, or



(d)

(e)

owerwise provided in their entirety to nonfederal parties.
The order does not extend to places of employment in the private sector or in
other nonfederal governmental units that serve as the permanent or intermnittent

duty station of one or more gdeml employees.
The head of any agehcy may establish limited and narrow exceptions that are

necessary to accomplish agency missions. Such exception shall be in writing,
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approved by the agency head, and to the fullest extent possible provide protection
- of nonsmokers from exposure to environmental tobacco smoke. Authority to
establish such exceptions may not be delegated.

a4 Sge. 3. Snmklm@auﬂmﬁnm The heads of agencies are encouraged to use

existing authority to establish programs designed to help employees stop smoking.

/ Sec. 4. Rg;,p_qnslb_mw_{q:inpjgmmmm The heads of agencies are responsible for
implementing and ensuring compliance with the provisions of this order. "Agency" s used in
this order means an Executive agency, as defined in § U.S.C. 105, and includes any employing

// unit or authority of the Federal Government, other than those of m:/I/cgislatiw)e and Hudicial

branches. Independent agencies are encouraged to comply with the provisions of this order.

s Sec. 5. . Implementation of the policy set forth in this order

i) He i - |
year after iséuance of this order. This @ year phase-in

v/ shall be achieved no later
period is designed to establish a fixed but reasonable time for implementing this policy. Agency

/ heads are directed during this period to inform all employees and visitors to Executive branch
facilities about the r;quircmcnts of this order, inform their employees of the health risks of

exposure to environmental tobacco smoke, and undertake related activities as necessary.

/ Sec. 6. C_{mﬂmm&hﬂhﬂ The provisions of this order shall be implemented

consistent with applicable law, includlng the Federal Service Lebor-Management &elqtions Act
. ¢ '4.;.."&(() ) (1-et «$,
7 (5U.S.C. 7101 st,5cq.) and the National Labor Relations Act (29 U.S.C. 151 gt3¢q.) Provisions

of existing collective bargaining agreements shall be honored and. agencies shall consult with

employee labor representatives about the implementation of this order. Nothing herein shall be
. construed to impair or alter the powers and duties of &eral agencies established under law.

Nothing herein shall be construed to replace any agency policy currently in effect, if such policy

is legally established, in writing, and consistent with the terms of this order. Agencies ase~ S By




N .
Toqurrerte reView Lheir current policy to confirm that agency policy comports with this order, b
L lic :

~Agency pokeres found not in compliance shall be revised to comply with the terms of this orde’

Sec. 7. Qaus_c_g_mmn This order does not create any right to administrative or judicial

review, or any other right or benefit, substantive or procedural, enforceable by a party against the

United States, its agencies or insttumentalities, its officers or employees, or any other person or

: ¥
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affect in any way the liability of the)ﬁcecutive branch under the Federal Tort Claims Act.
Sec. 8. Construction. Nothing in this order shall limit an agency head from establishing
7 more protective policies on smoking in the fgderal workplace for employees and members of the

public visiting or using f;/dc_ral facilities.

THE WHITE HOUSE,




United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

MEMORANDUM AUG 1 2 1997

To: Hima Vatti or Elizabeth Drye
White House, Domestic Policy Council

From: Anne Shields—<C c ' 2 ; i
Chief of Staff

Subject: Proposed Executive Order on Smoking in the Federal Workplace

We have reviewed the proposed Executive Order, and we have discussed it with representatives
of the Office of Acquisition and Property Management in the Office of the Secretary, the
National Park Service, the U.S. Fish and Wildlife Service, and the Bureau of Land
Management. The consensus is that the proposed Executive Order will have minimal impact
on the Department. The Office of Acquisition and Property Management has been working for
some time on the development of a Secretarial Order to prohibit smoking in Interior-controlled
spaces, and our bureaus presently either ban smoking within their buildings altogether or they
strongly discourage smoking.

A number of our Collective Bargaining Agreements with unions that hold exclusive
recognitions with us mention smoking, and those agreements could not be changed during their
term without the voluntary agreement of the unions unless there is a statutory requirement. The
Executive Order also specifies that smoking can be permitted within a building only where .
. . smoking areas which are enclosed and exhausted directly to the outside and away from air
intake ducts and are maintained under negative pressure. . . .” We understand that compliance
with this requirement, should we need to maintain indoor smoking areas, would necessitate the
purchase of new equipment.

We believe the positive benefits far outweigh costs, and we are in favor of the issuance of the
Executive Order.
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DEPARTMENT OF DEFENSE POLICY
FOR A SMOKE FREE WORK PLACE
= e QA Z, ?N.}

The Department of Defensehas established comprehensive programs that control worker
exposure to Environmental Tobacco Smoke (ETS) These programs seek to elimmnate smoking in
the workplace; provide smoking cessation programs at all levels of command; place program
emphasis on primary prevention practices that motivate individuals not to start smoking as well as
to quit smoking; and provide information on the health risks posed by involuntary inhalation of
ETS. Department of Defense Instruction 1010.15, “Smoke-Free Workplace” was issued on
March 7, 1994 by then Under Secretary of Defense for Acquisition and Technology John Deutch.
The Instruction established policy, assigned responsibilities, and prescribed procedures for a
smoke-free workplace. The policy is applicable to all DoD components; all DoD military and
civilian personnel; and all visitors, contractors and personnel of other agencies and businesses that
operate within or visit DoD workplaces. Under the DoD Instruction, facilities such as bachelor
and family housing and clubs are not considered workplaces.

Amplifying directives of the Military Departments include Army Regulation 600-63,
“Army Health Promotion,” issued by Secretary of the Army Togo West on May 28, 1995;
ALNAYV Message 131/93, “Smoking Policy for Department of the Navy Controlled Spaces,”
issued by Secretary of the Navy John H. Dalton on October 21, 1993; and Air Force Instruction
40-102, “Tobacco Use in the Air Force,” issued by the Surgeon General of the Air Force on June
3, 1994. The Military Department directives all include policies covering bachelor and family
housing and recreation facilities. These directives provide that instatlation cornmanders can
authorize smoking in housing and at recreational activities subject to certain requirements. For
example, Army regulations provide that smoking is permitted in individually assigned family and
unaccompanied personnel living quarters (as long as the quarters do not share a common
heating/ventilation/air conditioning (HVAC) system or, in quarters with common HVAC systems,
air quality surveys establish that air quality protects non-smokers from ETS). Army installation
commanders must determine whether or not to allow designated smoking areas within
recreational areas such as clubs and bowling centers.

The Department of Defense is currently in substantial or full compliance with the terms of
the proposed Executive Order. The Department will review its current directives and regulations
and include specific rules pertaining to recreational areas in Department wide policy to ensure
compliance with the Executive Order. Mission needs relevant to the morale of service members
serving around the world will be addressed in a context that conforms to the extent practical DoD
facility smoking restrictions with those of other similar federal facilities.

L/ £
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Stephen C. Joseph, MD MPH

rs. McKinney et al.! have described a dis-

turbing, yet not endrely surprising, situa-

ton among the nation’s military veter-

ans—namely, that the likelihood of ever

having smoked cgarcries and the fikeli-

hood of being a current smoker are higher among veterans

than among nonveterans. Unfortunately, smoking has

been 2 commonly accepred behavior among military per-

sonnel for many ycars. Our past military culturc condoned

and even encouraged this harmful behavior through subsi-

dized robacco sales, free cigarette packs in field ratons,
and the “smoke 'em if you got 'em” philosophy.

However, current military health care policies reflect

a new awtirude and a new awarcness of the hazards and

costs associated with

The Defense
Department
Responds

the usc of tobacco prod-
ucts. The Inspector
General of the Depart-
ment of Defensc (DoD)
recently reported thae
health care and lost pro-
ductivity costs attribur-
able to rtobacco usc by
the military were $930
million in Fiscal Year

1995.2 This is an un-
necessary and unacceptable waste of raxpayer dollars—
to say nothing of the cost of human sufferin, we
now have an increasing array of guidelines and proce-
dures in place to drive these losses down.

It is DoD policy to provide personnel with effective

tobacco cessation programs and to protect all personnel .

from the health hazards caused by exposure 1o tobacco
smoke. To this end, we have banned smoking in all DoD
workplaces. Installation commanders may designate
smoking arcas outdoors that arc reasonably accessible to
personnel and that provide 2 measure of protection from
the clements.

Tobacco cessation programs should be effective and
encouraged by commanders. These programs are
designed not only to motivate current users to quit byt
also ro encourage DoD personncl not to start wsing
tobacco. Anti-tobacco education messages are routinely
made available to all personncl. High risk personnel,
such as those with chronic respiratory and cardiac con-
ditons, rcceive special medical counseling about the
risks of smoking. Physicians and other health care
providers are expected to cvaluate all of their patients for

Commentary on Veterans and Smoking

ID: PAGE

/72

use of tobacco products and, where indicated, recom-
mend appropriate cessation acuvides.

As the authors correctly point out, the pricing poli-
cies of the DoD rerail system encourage the sale of
tobacco products and provide beneficiaries with signifi-
cant tobacco-related savings compared to the commer-
cial retail marker. However, a recent pricing change in
military commissaries no longer allows tobacco products
1o be sold at cost. While sull available through the com-
mussaries, tobacco products are now being sold at the
higher prices found in military exchanges—an increasc
of approxamately 25% to 30%. This change is indicadve
of DoD’s commitment to discouraging the usc of
tobacco products by all its members,

The good news is that we arc making progress. The
percentage of smokers 11 the military has declined
steadily, from 51% in 1980 to 33% in 1995. Heavy
stnoking, defined as one or morc packs of cigarettes per
day, has declincd in 2 similar manner: from 34% in 1980
to 15% in 1995. As encouraging as thesc trends arc, we
know we sdll have 2 long way to go to meert our goal of
no morc than 20% smokers by the year 2000. Because
DoD’s current policics encourage healthy lifestyle
choices by discouraging harmful behaviors such as
smoking, the vetcrans of the future will be healthier and
less Bkely to suffer from smoking-related diseases.

Dr. Joseph is the Assistant Scererary of Defense for
Health Affairs.

Address correspondence to Dr. Joseph, Assistant Secretary of
Defense, 1200 Defense Pentagon, Washingtorn DC 20301-1200:
el 703-697—211].‘faz 703-614--3537.

References
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Stephen C. Joseph, MD MPH

rs. McKinney et al.! have described a dis-

turbing, yet not entirely surprising, situa-

tion among the nation’s military veter-

ans—namely, that the likebhood of ever

having smoked cigarettes and the likeli-

hood of being a current smoker are higher among veterans

than among nonveterans. Unfortunately, smoking has

been w commonly accepted behavior among military per-

sonnel for many years. Our past military culture condoned

and even encouraged this harmtul behavior through subsi-

dized tobacco sales, free cigarette packs in field rations,
and the “smoke ‘em if you got 'em” philosophy.

However, current military health care policies reflect

a new attitude and a new awareness of the hazards and

costs associated with

The Defense
Department
Responds

the use of tobacco prod-
ucts. The Inspector
General of the Depart-
ment of Defense (DoD)
recently reported that
health care and lost pro-
ductivity costs attribut-
able to tobacco use by
the military were $930
million in Fiscal Year

1995.2 This is an un-
necessary and unacceptable waste of taxpayer dollars—
to say nothing of the cost of human suffering—and we
now have an increasing array of guidelines and proce-
dures in place to drive these losses down.

[t 1s DoD) policy to provide personnel with effective
tobacco cessation programs and to protect all personnel
from the health hazards caused by exposure to tobacco
smoke. To this end, we have banned smoking in all DoD
workplaces. Installation commanders may designate
smoking areas outdoors that are reasonably accessible to
personnel and that provide a measure of protection from
the elements.

Tobacco cessation programs should be effective and
encouraged by commanders. These programs are
designed not only to motivate current users to quit but
also to encourage DoD personnel not to start using
tobacco. Anti-tobacco education messages are routinely
made available to all personnel. High risk personnel,
such as those with chronic respiratory and cardiac con-
ditions, receive special medical counseling about the
risks of smoking. Physicians and other health care
providers are expected to evaluate all of their patients for

use of tobacco products and, where indicated, recom-
mend appropriate cessation activities.

As the authors correctlv point out, the pricing poli-
cies of the DoD retail system encourage the sale of
tobacco products and provide beneficiaries with signiti-
cant tobacco-related savings compared to the commer-
cial retail market. However, a recent pricing change in
military commussaries no longer allows tobacco products
to be sold at cost. While snll available through the com-
missaries, tobacco products are now beng sold at the
higher prices found in military exchanges—an increase
of approximately 25% to 20%. This change 15 indicative
of DoD’s commitment to discouraging the use of
tobacco products by all its members.

The good news is that we are making progress. The
percentage of smokers 1n the mulitary has declined
steadily, from 51% in 1980 to 33% in 1995, Heavy
smoking, defined as one or more packs of cigarettes per
day, has declined in a similar manner: from 34% in 1980
to 15% in 1995. As encouraging as these trends are, we
know we still have a long way to go to meet our goal of
no more than 20% smokers by the vear 2000. Because
DoD’s current policies encourage healthy lifestvle
choices by discouraging harmful behaviors such as
smoking, the veterans of the future will be healthier and
less likely to sufter from smoking-related diseases.

Dr. Joseph is the Assistant Secretary of Defense for
Health Affairs.

Address correspondence to Dr. Joseph, Assistant Secretary of
Defense, 1200 Defense Pentagon, Washingron DC 20301-1200:
tel. 703-697-211 1,‘/[‘1.\' 703-614-3537.
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U.S. DEPARTMENT OF JUSTICE

OFFICE OF LEGAL COUNSELI.
WASHINGTON, D.C. 20530

FACSIMILE ‘L' RANSMISSION SHEET

DATE: Jury 28, 1997
FROM; ROSEMARY HART OFFCE PHONE: 202/514-2027
\ SeNior COUNSEL
To: MAC REED OFrcCE PHONE: 398-3543
OMRB
FACSIMILE NUMBER: 395-7294

NUMBER OF PAGES: _§ SHEETS (PLUS COVER SHEET)

MAC -- HERE ARE OUR COMMENTS ON THE SMOKING EO. WE ARE STILL DISCUSSING THE

EXCEPTTON PROVISION (§2(E)), WHICH MAY NOT WORK WELL FOR OQUR LAW ENFORCEMENT

PURPOSES. WE ARE SPECIFICATLY DISCUSSING WHETHER THE PROIODITION ON DELEGATION
IS FEASIBLE. I WILL CALL YOU TOMORROW WITH QUR POSITION.

ANY QUESTIONS, PLEASE CONTACT OUR ADMINISTRATIVE OFFICE ON 514-2067
OFFICE OF LEGAL COUNSEL FACSIMILE MACHINE NUMBER - 514-0563
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PROTECTING FEDERAL EMPLOYEES AND THE PUBLIC FROM
EXPOSURE TO TOBACCO SMOKE IN THE FEDERAL WORKPLACE

By the autharity vested in me as President by the Constitution and the laws of the United
States of America and in arder to protect Federal Government empioyees and members of the
public from exposure 10 tobacco smoke in the federal wurkplace, it is hereby ordered as follows:

Sectiop 1. Poligy. It is the policy of the Executive Branch to establish a smoke-free
environment for federal employces and members of the public visiting or using federal facilities.
The smoking of tobacco products is thus prohibited in all interior space ownied, rented-or leased

e
by the Executive ,éranch of the Federal Government, and all outdoor arcas uuder Executive

|
&. Y yfrunch contiol at entrunces of Federal buildings, at air intake ducts, or within courtyards.

Sec. 2. Exceptions. The general policy established by this order is subject to the

. following exceplio@ Wﬂﬂ:’/

-~
(a) The order does not apply in designated smoking areas wl&cl'f{a/m encloscd and

exhausted directly to the ouwside and away from air intake ducts, and are
maintained under negative pressure (v}ith respect to surrounding spaces) sufficient
10 contain tobacco smoke within the désigmted area. Agency officials shall no
require workers to cnter such areas during business hours while smoking is
ongoing.

(b)  The order does not extend to any enclosed residential accommodation for persons

voluntarily or involuntarily residing, on 8 temporary or long-term basis, in a

\

building owncd, leased, or rented by the fedératGoyernment. S
-~ =)

(¢)  The order does not extend to federally.nwned buildings leased, rented, or

otherwise provided in their entirety lo nonfederal parties.



(d)  The order does not extend to places of employment in the private sector or in
other nonfederal governmental units that serve as the permanent or imermitient

duty station of one or more federal employees.

©) The head of any agency may establish limited und narrow exceptions that are

necessary (o accomplish agency missions. Such exception shall be in writing,
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approved by the sgency heﬂend to the fullest extent possible provide protection v

of nonsrmokers frorm exposure 10 environmental tobacco smoke. Anthority to

approve such exceptions may not be delegated. ' o

Sec. 3. Smnh&ﬁsnﬂﬂﬂ#mﬂmm The heads of agencies arc encouraged to establish ./g €

programs designed 1o help employees stop smoking.
z v
Sec. 4. W heads of agencies are (e
rcsponsible.for implementing and ensuring compliance with the provisions of this ordcr.
"Agency" as used in this ordor means an Cxecutive Agency, as defined in $ 1J.5.C. 105, and
r:$ , L e
includc any employing unit or authority of the Federal GGovernment, other than those of the
A .
Legislative and Tudicial y/mnches. L ¢ ' V4
Jre '
Sec. 8. 2 i 7 lmplementation of the policy set forth in e
' [ 8
this arder shall be achieved no later than onc year after issuance of this order. This one year
phasc-in is designed 10 establish a fixed but reasonable lime for implementing this policy.
Agency heads are directed during this period to inform ail cmployees and visitors to Executive
Q ¢ %anch facilities about the requirements of this order and the health risks of exposure to
)

cnvirorwnental tobacco smoke, and to undertake related activities as nccessary. All heads of

ugencics should consult with employee labor representatives about the implementation of this

order. ' ge. /, Q.
Sec. 6. Cﬂniﬁmmmﬂmn%ﬂ%’ The provisions of this order shall be implemented ¢~

- consistent with applicable law, ingluding the Federal Service Labor-Managemenr: Relations

sﬁﬁ% $11.8.C. 7101 gf geqhe National Labor Relations Act, 29 U.S.C. 151 gtseq.
(Provisions of existing collcctive bargaining agroements shall be honored.] Nothing herein shall
be coustrued to impair or alter the powers and duties of federal agencies Qstablished under law.
Nothing herein shall be construed o replace any agency p&_)licy currently in effiect, if such policy

is legally established, in writing, and consistent with the terms of this order, Agencies ure
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tired to review their current policy to confirm that agency policy comports with this order.

Agency policies found not in campliance shall be revised to comply with the terms of this order.

Sce. 7. Cause ofAsgtion. This order does not crealgsfany right to administrative or a/

Judicial review, or any other right or benefit, substantive or procedural, enforceable by a party
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against the United States, its agencies or instrumentalities, its officers or employees, or any other

person, or to affect in any way the liability of the Executive branch under the Federal Tort

. Claims AcL

Sec. 8 Construction. Nothing in this order shall limit an agency head from establishing

o swpking s $ueledenad ookplaco— )
more protective policiesffor employces and members of the public visiting or using federal

facilities.

THE WHITLE HOUSE,
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CENTRAL INTCLLIGENGE AGENGY
WASHINGTON, D.C. 205058

Office of General Counsel

July 22, 1997 -

Mr. Mac Reed, Esquire
Agsistant General Counsel
Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Reed:

As we discussed yesterday morning, the Central
Intelligence Agency concurs with the proposed Executive

Order on Smokxing in the Federal Workplace as currently
drafted.

We also would support your suggested change to sectien
2(k) of the proposed Order, replacing the 50 foot standard
with one that permitted agencies to establish reasonable
boundaries for nonsmokiang areas. Tn addition, we sBuggest
deleting the prohibition on the delegation of authority tc
make exceptione to tha Order set forth at section 2(Ff) Tn
our view, these types of decisions could be made by
appropriatc high level offjiciales within federal agenciaeg
without requiring the parsonal attention of agency heads.

Thank you for including us in the rev1ew of this
proposed Order and please contact me at [ “%‘(b)(s) ' 4
may be of any further assistance to you in this matter.

Sincerely,

A
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

WAGHINGTON. D.C. 20415

OFFICE OF ‘FIIE DIRECTOR

Tuly 22, 1997

MEMORANDUM FOR ELIZABETH DRYE

ASSOCIATE DIRECTOR

DO WLICY COUNCIL
FROM: J R. LACHANCE

CHIEF OF STAFF
SUBJECT: Proposed Exopiltive Order on Smoking

To follow-up on yesterday’s briefing with the federal labor unions, here is language

responding to the three issues raised:

1.

The following language requires that provisions of existing collective bargaining
agreements remain in effect for the remainder of their terms. It serves the same purpose,
in a more explicit fashion, as the language we sent previously, and could be added to
Section 5 of the draft.

Provisions of collective bargaining agreements inconsistent with this
Executive Order remain in cffect for the term of the agreement by
operation of 5§ U.S.C. §7116(a)(7).

The following language provides that ageticy head discretion concernting implemcntation
of the Executive Order should be exercised in accordance with collective bargaining
obligations, and could be added to Section 4 of the draf}.

In implementing this Executive Order, agency officials should
consult with their Iabor relations officials to determine to what
cxtent, if any, there is a duty to give notice and, upon request,
bargain concerning the impact and implementstion of this
order. Agency heads shall exercise discretion consistent with
their bargaining obligations.

The following language encourages agency heads to establish smoking cessation
programs,



Memorandum for Elizabeth Dryc
July 22, 1997
Page 2

programs dcsigned to help employees stop smoking. Programs
designed to help employces stop smoking are in the best health
intercsts of those Federal employees who smoke and those who
da not smoke. These programs may also contributc to
improved organizational performance and productivily.
However, before authorizing payment for a smoking cessation
program, agencies are cncouraged to carefully review the
nature of the program and the credentials of the organization
offering it.

From our perspective, although yesterday's briefing covered the issues in the proposed
Esxecutive Order of most interest to the unions informing them more specifically about the
exceptions would increase their comfort. If you approve, we would be happy to da so, without

discussing the draft or any specific language. If more information would be helpful, please fe¢l
free to call Michael Cushing at (202) 606-2714.
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

WASHHINGTON, DC 20415-0001

QOFFICE OF THE DIRECTOR

JUL 1 8 1897

MEMORANDUM FOR ELIZABETH DRYE
ASSOCIATE DIRECTOR
DOMESTIC POTLICY COUNCIL

FROM: J@(g R. LACHANCE

CHIEF OF STAFF

i

SUBIJECT: Comments on Proposed FExecutive Order

We have reviewed the proposed Executive order entitled “Smoking in the Federal Workplace”
and offer the following comments.

1. In our opinion, Executive orders are really Prcsidential regulations and sheuld be used to
provide specific direction pursuant ta a specific law or to extend requirements beyond (he
Federal cstablishment.  There is no need for the President to use this form to direct his
subordinate officials. Therefore, a Presidentiul Memorandum to heads of departments and
agencies seems to be sufficient and more appropriate.

F\)

T'o clarify possible ambiguity about the relationship between this proposed Executive arder
and the existing Federal Service Labor-Managcment Relations Statute, we recornmend
deleting the reference to the statute in Section 5 and adding the following language:

“Provisions of existing collective bargaining agreements shall be
honored.”

3. We also recommend the standard provision creating no enforceable rights he added (e.g. , sec
E.O. 12871).

4. As you are aware, smoking policy is now a subject for collective bargaining and the effect of
an Executive order banning smoking is to make this issue non-ncgotiable for future contacts
(although it would not change smoking policies during the life of current contracts). Asa
gencral matter, the public employee unions have taken the position that smoking policy is
one of the workplace issues that should be collectively bargained.

CON 141-644
September 1993
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We have contacted all major Fedoral employce unions regarding this proposed Executive
order and, given their reaction, feel that a briefing at the White House might be useful to
bring them into the process. We would be glad to arrange this event.

5. Comptroller General decisions have authorized the use of appropriated funds to pay the
costs incurred by cmployceces participating in agency-authorized smoking cessation
programs. We suggest mentioning this in the Executive order. Suggested language:

“Heads of agencies are reminded that agencies may establish
programs designed to help employees stop smoking. However,
before authorizing payment for a smoking cessation program,
agencies are encouraged to carefully review the nature of the
program and the credentals of the organization offering i.”

6. Scveral reviewers expressed confusion over the definition of “courtyard,” Scction 2, (b).
Does it pertain to enclosed courtyards only? We suggest incorporating clarifying language.

If you need any additional information, please contact Leigh Shein, Deputy Chief of StafT, at
(202} 606-1000.

cC:

Ann McGuire

Special Assistant to the President
for Cabinet Affairs '
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DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

July 22, 1987

MEMORANDUM FOR MAC REED, OFFICE OF GENERAL CQUNSEL, OFFICE OF
MANAGEMENT AND BUDGET

FROM: SAM BRTCK, LEGISLATLIVE }@{CE SERVICE,
DEPARTMENT COF DEFENS

SUBJECT: Proposed Smoking Executive Order

The Department of Defense has turther examined the proposed
order and withdraws its commenL of last Friday evening, 18 July.
Instead, in conjunction with discussions with you on this issue,
we cuggest a broad authority to the head of each Federal agency
to authorize exceptious Lhat may be necessary to support their
mission. Thc cxception should provide the Secretary of Defense
authority to except circumstances unigue to military life such ac
smoking in a bar area of a military club, in a designated section
of a naval ghip at sea, or bnwling alleys. Specifically, the
following language is offered in lieu of that in paragraph (f) of
the proposed order:

“(f) The head of any agency may establich exceptions as are

necessary ond appropriate for the accomplishment of the
agency’s mission."

1AA/ 1727 " 3IoHA ITIH=-0334 W 0| SHTI-0S0 WoMA Ie:v1l VR, 22 70r
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Workplace Smoking Executive Order

Recommend including an exception as follows:

“The Secretary of Defense may establish exceptions to allow smoking in the bar areas
of military clubs”,

Reasons for the exception are as follows:

Many club patrons will not use the on-base clubs if they are not able to smoke in the bar
weas. They will instead go to civilian bars off-base. The result will be less control over
the service members drinking since they are off the base. The volume of drinking, and
potentially gistuptive behavivs can be betier monitored and controlied on the military
base. In addition, if the service members begin to drive in larger numbers to civilian
clubs to drink alcobolic beverages, we caa expect the resuit will be incrcased drunk
dnving incidests and accidents.

Parrons of militasy clubs cxpect to be able to sooke in the bar areas of their clubs just like
their civilian counterparts. Undue restriction of this privilege will bave a negative impact
on the morale of service members who smuke. They will sce that they cannot smake
while in theix club on-base 2s they would be able (0 in the civilian community
representing a significant departure from the prevailing customs of contempurary socicty.
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- U.S. Department of Labor Occupational Safety and Health Administration
. Washington, D.C. 20210

Reply to the Attention of:

MEMORANDUM FOR: HIMA VATTI

FROM: WATCHMAN
G ASSISTANT SECRETARY
SUBJECT: REVIEW OF THE E.O. ON SMOKING IN THE

FEDERAL WORKPLACE
:,’ | ) r .
We have reviewed the proposed executi}ég_ggac_r_;_tp__-p{"q:h___i:bi__’t_ smoking in fcderal executive branch
facilities. OSHA has no comments to offér regarding the proposed language of the executive
order. We must point out that the enforcement of the Executive Order in federal workplaces

would require OSHA resources. Should you have any questions, please call Tom Galassi at 202-

219-6091.
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TO: Mac Reed PHONE:
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RE: GSA Comments on Proposed Executive Order on Smoking in the Federal
Workplace

Number of pages including cover she#t: 7
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U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JL 18 1397

MEMORANDUM FOR MAC REED
ASSISTANT GENERAL COUNSEL
OFFICE OF MANAGEMENT AND BUDGET

ELIZABETH DRYE
ASSOCIATE DIRECTOR
DOMESTIC POLICY COUNCIL
THE WHITE HOUSE

EMILY SHEKETOQFF

DEPUTY ASSISTANT SECRETARY
OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION -

DEPARTMENT OF LABOR

FROM: G.MARTIN WAGNER o - aro ()
- ASSOCIATE ADMINISTRATOR
OFFICE OF GOVERNMENTWIDE POLICY
GENERAL SERVICES ADMINISTRATION

SUBJECT: General Services Admmxstrat:on (GSA) Commmernts on Proposed
E’{ecunve Order on Smoking in the Federal Workplace

We have reviewed the proposed Executive Order on Smoking in the Federal Workplace
and offer the followmg comments:

e Section 2(a), line 4, replace the word “Employers,” with the words “Agency
officials.”

» Section 2(b) should be revised in its entirety to read: “The order does not extend to
outdoor areas under Executive Branch control except areas near the entrance of
federal buildings, near air intake ducts or within courtyards.”

e Section 2(d) should be revised in its entirety to read: “The order does not extend to
those portions of federally-owned buildings leased, rented, or otherwise provided to
nonfederal entities.” We believe that Section 2(d) should be revised as shown to
clarify that this order does not apply to nonfederal entities such as restaurants, which
may occupy portions of federally-owned buildings.

18th and F Streets, NW, Washington, DC 20405
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e Section 3, line 4, insert the word “includes”™ between the words “and™ and “any.”

e Section 4, line 7, insert the word “labor” between the words “employee” and
“representatives.”

In addition, in response 10 Ms. Drye’s request, we have attached a copy of the GSA
Smoking Policy which pertains to all GSA controlled space occupied by our customer
agencies and is enunciated in FPMR § 101-20.105-3; and GSA Order, ADM 5800.1A,
dated July 8, 1993, entitled “Smoking in GSA-Occupied Space and Governmeni-Owned
or ~Leased Vehicles Assigned 10 GSA,” which perains to space occupied by GSA. Also,
we have determined that the proposed Executive Order would apply to 100 percent of the
Federal agencies and workforce housed in GSA controlled space.

Finally, we believe that issuance of the proposed Executive Order by the President is
timely, and would send a strong signal to employees of the Federal Governiment and

members of the public visiting or using Federal facilities that they will be protected from
exposure to environmental tobacco smoke.

If you havé any questiouns regarding any issues discussed in this memorand.m, please call
Mr. Stanley C. Langfeld, Director, Real Property Policy Divisi_on, at (202) 501-1737.

Thank you for giving GSA the opportunity to comment on the prOposcd Executive Order
on Smoking in the Federal Workplace

Attachments
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Ll
Record Type: Record -

To: McGavock D. Reed/OMB/EOP, Elizabeth Drye/OPD/EOP
cc: John F. Morrall lII/OMB/EOP, Lori Schack/OMB/EOP, Wendy A. Taylor/OMB/EOP, Daniel J.
Chenok/OMB/EQP

Subject: Comments on the EO regarding smoking in the Federal workplace

We have the following comments/concerns.

Memorandum for the President (from HHS)

1. Page 1, second paragraph, third sentence. We suggest inserting the following "ETS, in ail -
environments, is responsible for approximately 3,000 lung cancer deaths each year in nonsmoking
adults." '

e This change is requested because it is our understanding that the 3,000 deaths includes deaths
attributable to both home as well as workplace exposure. We should be specific that it is not just-
workplaces.

2. Page 1, third paragraph, second sentence: We suggest deleting "most recently” given that DOL
issued their proposed rule on indoor air quality in 1994.

E.O. on Smoking in the Federal Workplace

1. Page 1, first paragraph, seventh sentence: Please provide the name of and information about the
study that produced the 56,000 per year estimate for deaths among nonsmokers. This estimate is much
higher than what we have seen in the past. We believe that it overestimates the number of deaths that
can currently be attributed to ETS and is thus an unsubstantiated number. It implies that ETS is 1/8 as
lethal as actually smoking. We suggest deleting this number and inserting a number that is more
commonly accepted. .

2. Page 1, Section 2.a.: INFORMATIONAL Comment: This exception has the potential of having a
substantial cost on the Federal government. OSHA estimated (in their 94 NPRM) that the cost of
retrofitting a 150 square foot room was $4,000 (10 persons) and a 1000 square foot room was $25,000
(30-65 persons) per room.

3. Page 1, Section 2.b.: Please provide evidence supporting the 50 feet standard. How will this be
enforced? Also, what evidence is there to support a ban in courtyards? Will there be shelters provided
on rainy days 50 feet from the buildings? Our concern is that if the standard is too strict, it will not be
enforced and may back fire. If it is too difficult to go outside and smoke, smokers may decide to smoke
inside the building (especially on bad weather days).
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July 25, 1997

MEMORANDUM FOR ELIZABETH DRYE, Domestic Policy Council

FROM: Michael Cushing
SUBJECT: Union Briefing on Executive Order on Smoking
1. Attendees
(a)  American Federstion of Government Employees, AFL-CIO (AFGE).
AFGE is the largest Federal employee union representing approximately 600,000
. employees. AFGE President John Sturdivant is currently undergoing treatment for
leukemia. He has been a leader and supporter of the Administration’s partnership
and reinventing government initiatives.
- Contact: Terry Rosen 639-6407
®  TeryRosen: US| s
()  National Treasury Employees Union (NTEU), Independent.
NTEU represents approximately 150,000 employees in several non-defense
agencies. NTEU's largest number of unit employees is in the Internal Revenue
Service.
Contact; Cary Sklar S08-376S or 783-4444
(©)

The Natlonal Federanon of Federal Employees (NI-'FE) is the thud largest union of
Federal employees, representing approximately 140,000 employess mostly in the
Department of Defense and the Forest Service.

Contact: Sean Safford: 862-4400 ext. 455

* James C. Cunningham (President): US: s

WUV L

® Sean Saﬁbrd i
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Memorandum for Ehzabeth Drye
July 25, 1997
Page 2

(d)  AFL:CJO Public Employee Department (PED)

The (PED) of the AFL-CIO is an umbrella organization which represents 37 other
Federal ]abor unions. The PED represents about 129,000 Federal employees from
a variety of agencies, including the metal trades unions of approximately 25,000
Federal employees and the machinists with 20,000 employees.

Contact: Paula Lucak 393-2820

(8)  Federal workpl K licy i v subi ! . h
- recognized federal ynions. Smoking in the workplace is considered a workmg

condition subject to collective bargaining.

(b)  The prospective Executive Qrder would make smoking policy non-negotiable. In
the Federal sector, the Federal Service Labor-Management Relations Statute (5
U.S.C. Chapter 71) dictates that the duty to bargain between agency management
and employee representatives exists to the extent not inconsistent with Federal law
or Governmentwide rule or regulation, An Executive Order creates a
Governmentwide rule, therefore making the subject non-negotiable. However,
existing agreements covering the subject of the Executive Order remain in effect
until they expire. At that time, the parties would required to bring their agreement
into compliance with the Executive Order.

() - As matter of principle, federal generally do not support removing issues from

: collective bargaining. Irrespective of the merits of any particular issue, federal
unions generally oppose unilateral action, such as an Executive Order, that have
the effect of making a matter that was formerly subject to collective bargaining

n-negotxable Smoking in the workplace has been a contentious issue for

unions. Many bargaining unit employees support no smoking policies, while a not
insignificant number oppose them, placing union representatives in a quandary
about whose interests they should represent. In the past, negot.iations over
smoking policies have been especially acrimonious with unions representmg
employees of military bases, depots and other installations.

Copy: Leigh Shein, Deputy Chief of Staff
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July 25, 1997

MEMORANDUM FOR FLIZABETH DRYE, Domestic Policy Council

FROM:

SUBJ_ECT:

Michael Cushing

Union Briefing on Executive Order on Smoking

1, Attendees

@

®

©

AFGE is the largest Federal employee union representing approximately 600,000
employees. AFGE President John Sturdivant is currently undergoing treatment for
leukemia. He has been a leader and supporter of the Administration’s partnershxp
and reinventing government initiatives.

Contact: Terry Rosen 639-6407

° Terry Rosen: US-{" " Sl e L (hoR 3

National T Emgl Union (NTEU), Jnd tent.

NTEU represents approximately 150,000 employees in several non-defense
agencies. NTEU’s largest number of unit employces isin the Internal Rcvenue
Service.

Contact: Cary Sklar 508-3765 or 783-4444

®  CaySkarUS- . -« (;-);;-)-';ﬁ'%”: AT

The Natlonal Federauon of Fedenl Employees (NFFE) is the t}urd largest union of
Federal employees, representing approximately 140,000 employees mostly in the
Department of Defense and the Forest Service.

Contact: Sean Safford: 862-4400 ext. 455

. James C. Cunmngham (Presxdent\ US-[ .-'*:'f-‘f*_f-?‘.'?’-,'*":.?.'(B)(e‘;');‘ e ]
o Sean Safford: US-"..i%. - . w)e)
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©
Issues
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®

©

The (PED) of the AFL-CIO is an umbrelle organization which represents 37 other
Federal labor unions. The PED represents about 129,000 Federal employees from
a variety of agencies, including the metal trades unions of approximately 25,000
Federal employees and the machinists with 20,000 employees.

Contact: Paula Lucak 393-2820

Paula Lucak: US-E E

Eederal workg] K licy is currently subi | . h
recognized federal unions. Smokmg in the workplace is considered a working

condition subject to collective bargaining.

. . I . . i iable. In
the Federal sector, the Federal Service Labor-Management Relations Statute (5
U.S.C. Chapter 71) dictates that the duty to bargain between agency management
and employee representatives exists to the extent not inconsistent with Federal law
or Governmentwide rule or regulation, An Executive Order creates a
Governmentwide rule, therefore making the subject non-negotiable. However,
existing agreements covering the subject of the Executive Order remain in effect
until they expire. At that time, the parties would required to bring their agreement
into compliance with the Executive Order.

collective bargaining. Irrespective of the merits of any particular issue, federal
unions generally oppose unilateral action, such as an Executive Order, that have
the effect of making a matter that was formerly subject to collective bargaining
non-negotiable. Smoking in the workplace has been a contentious issue for
unions. Many bargaining unit employees support no smoking policies, while a not
insignificant number oppose them, placing union representatives in a quandary
about whose interests they should represent. In the past, negotiations over
smoking policies have been especially acrimonious with unions representing
employees of military bases, depots, and other installations. -

Copy: Leigh Shein, Deputy Chief of Staff
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DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

July 22, 1957

MEMORANDUM FOR MAC REED, OFFICE OF GENERAL COUNSEL, OFFICE OF
MANAGEMENT AND BULGET

FROM: SAM BRICK, LEGISLATIVE REF NCE SERVICE, <=
DEPARIMENT OF DEFENS

SUBJECT: Proposed smoking Executive Order

The Department ot Defense has further exauined the proposed
order and withdraws its comment of last Friday evening, 18 July.
Instead, in conjunction with digcussions with you oun this issue,
we suggest a broad authority to the head of each Federal agency
to authorize exceptions that may be necessary to suppurt their
mission. The exception should provide the Secretary uf Defense
authority to except circumstances unique tc military 1ife such as
smoking in a bar area of a military c¢lub, in a designated section
of a naval ship at se€a, or_bowling alleys. Specifically, thwe

following lanquage is offered in lieu of that in paragraph (L) of
the proposed order:

“(£) The head of any agency may estaplish exceptions as are

necessary and appropriate for the accomplishment of the
agency’s mission."

O

CUT d50 wWoud 2
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CENTRAL INTCLLIGENCE AGENCY
WASHINGTON, D.C. 20505

Office of General Counsel

July 22, 1997 -

Mr. Mac Reed, Esquire
Agssistant General Counsel
Office of Management and Budget
‘Washington, D.C. 20503

Dear Mr. Reed:

As we discussed yesterday morning, the Central
Intelligence Agency concurs with the proposed Executive

Order on Smokxing in the Federal Workplace as currently
drafted. - ‘ :

. We also would support your suggested change to secticn
2(k) of the proposed Order, replacing the 50 foot standard
with one that permitted agencies to establish reasonable
boundaries for ronsmoking areas. Tn addition, we suggest
deleting the prohibition on the delegation of authority tc
make exceptione to tha Order set forth at section 2(f) n
our view, thece types of decisions could be made by
appropriate high level officiale within federal agencieg
without requiring the persoral attention of agency heads. -

~Thank you for including us in the review of this
proeposed Order and please contact me at [ & Zm)ja)r, o |if I
- may be of any further assistance to you in this matter.

_ Sincerely,
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

WASHINGTON. D.C. 20415

QFFICE OF 'f1IE DIRECTOR
Tuly 22, 1997

MEMORANDUM FOR ELIZABETH DRYE
ASSOCIATE DIRECTOR
DO WIJCY COUNCIL
> > AR
FROM: J R. LACHANCE
CHIEF OF STAFF

SUBJECT: Proposed Excﬁixtive Order on Smaking

To fallow-up on yesterday’s briefing with the federal labor unions, here is language
responding to the three issues raised:

1. The following language requires that provisions of existing collective bargaining
agreements remain in effect for the remainder of their terms. It serves the same purpose,
in a more explicil fashion, as the language we sent previously, and could be added to
Scction § of the draft.

Provisions of collective bargaining agreements inconsistent with this
Executive Order remain in cffect for the term of the agreement by |
operation of 5 U.S.C. §7116(a)(7).

2. The following language provides that agency head discretion concertiing implementation
of the Executive Order should be exercised in accordance with collective bargaining
obligations, and could be added to Section 4 of the draft.

In implementing this Executive Order, agency ofTicials should
consult with their labor relations officials to determine to what
extent, if any, there is a duty to give notice and, upon request,
bargain concerning the impact and implementation of this
order. Agency heads shall exercise discretion consistent with
their bargaining obligations.

3. The following language encourages agency heads to establish smoking cessation
programs.




Memorandum for Elizabeth Drye
July 22, 1997
Page 2

programs designed to help employees stop smoking. Programs
designed to help employecs stop smoking are in the best hicalth
intercsts of those Federal employees who smoke and those who
do not smoke. These programs may also contribute to
‘improved organizational performance and productivity.
However, before authorizing payment for a smoking cessation
program, agencies are cncouraged to carefully review the
nature of the program and the credentials of the organization
offering if.

¥rom our perspective, although yesterday's briefing covered the issues in the proposed
Executive Order of most interest to the unions informing them more specifically about the
exceptions would increase their comfort. If you approve, we would be happy to do so, without

discussing the draft or any specific language. If more information would be helpful, please feel
free 10 call Michael Cushing at (202) 606-2714.
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

WASHINGTON, DC 20415-0001

OFFICE OF THE DIRECTOR

JULISIQQT

MEMORANDUM FOR ELIZABETH DRYE
ASSOCIATE DIRECTOR
DOMESTIC POLICY COUNCIL

FROM: JA:%?C% R. LACHANCE

CHIEF OF STAFF

SUBJECT: Comments on Proposed Executive Order

We have reviewed the proposcd Executive order entitled “Smoking in the Fed=ral Workplace”
and offer the following comments.

1. In our opinion, Executive orders are really Presidential regulations and should be used to
provide specific direction pursuant to a specific law or to extend requiremsnts beyond (he
Federal cstablishment.- There is no need for the President to use this form to direct his
subordinate officials. Therefore, a Presidentiul Memorandum to heads of departments and
agencies seems to be sufficient and more appropriate.

F\l

To clarify possible ambiguity about the relationship belween this proposed Executive order
and the existing Federal Service Labor-Management Relations Statute, we: recommend
deleting the reference to the statute in Section 5 and adding the following language:

“Provisions of existing collective bargaining agreements shall be
honored.”

N ]

We also recommend the standard provision creating no enforceable rights be added (e.g. , Scc
E.O. 12871). '

4. As you are awarc, smoking policy is now a subject for collective bargaining and the effect of
an Executive order banning smoking is to make this issue non-ncgotiable for future contacts
(although it would not change smoking policies during the life of current contracts). Asa
gencral matter, the public employee unions have taken the position that smoking policy is
one of the workplace issues that should be collectively bargained.

CON 191-¢44
Septomber 1993



We have contacted all major Federal employce unions regarding this proposcd Executive
order and, given their reaction, feel that « bricfing at the White House might be useful ta
bring them into the process. We would be glad to arrange this event.

5. Comptroller General decisions have authorized the use of appropriated funds to pay the
costs incurred by cmploycecs participating in agency-authorized smoking cessation
programs. We suggest mentioning this in the Executive order. Suggested language:

“Heads of agencies are reminded that agencies may establish
programs designed to help employees stop smoking. However,
before authorizing payment for a smoking cessation program,
agencies are encouraged to carefully review the nature of the
program and the credentials of the organization gffering it.”

6. Scveral reviewers expressed confusion over the definition of “courtyard,” Scction 2, (b).
Does it pertain to encloged courtyards only? We suggest incorporating clarifying language.

If you need any additional information, please contact Leigh Shein, Depuly Chief of Staff, at
(202) 606-1000.

cc:

Ann McGuire

Special Assistant to the President
for Cabinet Affairs ' '
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Workplace Smoking Executive Order

Recommend including an exception as follows:

“The Secretary of Defense may establish exceptions to allow smoking in the bar areas
of military clubs”,

Reasons for the exception are as foilows:

Many club parrons will not use the on-base clubs if they are not able to smoke in the bar
weas. They will instead go to civilian bars off-base. Tbe result will be less control over
the service members drinking since they are off the base. The volume of drinking, and
potennaily disruptive behavius can be betier monitored and controlied on the military
base. In addition, if the service members begin to drive in larger numbers o civilian
ciubs to drink alcoholic beverages, we can expect the resuit will be increased drank
driving tacidects and accidents.

Patrons of militasy clubs expect to be able to sooke in the bar areas of their clubs just like
their civilian counterparts. Undue restriction of this privilege will bave a negative impact
on the morale of service members wWho smuke. They will see that they cannot smaoke
while in theix club on-base as they would be able 0 in the civilian community
representing a significant departure from the prevailing customs of contemporary socicty.
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DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

July 22, 1997

MEMORANDUM FOR MAC REED, OFFICR OF GENERAL CUUNSEL, QFFICE OF
MANAGEMENT AND BUDGET

FROM: SAM BRTCK, LEGISLATIVE REF NCE SERVICE,
DEPARTMENT OF DEFENS

SUBJECT: Proposed Smoking Executive Order

The Dcpartment of Defenge has turther examined th= propused
order and withdraws its commenL of last Friday evening, 18 July.
Insteud, in conjunction with diecussions with you on this issue,
we cuggest a broad authority to the head of each Federal agency
to authorize exceptious Lhat may be neceassary to support their
mission. Thec cxception should pravide the Secretary of Defense
authority to except circumstances unlgue to military life such ac
smoKing in a bLar area of a military ¢lub, in a designated seation
of a naval ehip at sea, or bnwling alleys. Specifically, the
following language is offered in lieu of that in paragraph (£) of
the propused order:

“(f) The head of any agency may establich exceptions as are
necessary and appropriate for the accomplishment of the
agency’s mission."

AR/ 1A " 39HA ITH~-a338 W ol SMI-aS0 WOMA IRivl YA, 22 nr
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U.S. DEPARTMENT OF LABOR
Assistant Secretary for
Occupational Safety and Health
Washington, D.C. 20210

FACSIMILE TRANSMISSION
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U.S. Department of Labor Occupational Safety and Health Administration
. Washington, D.C. 20210

Reply to the Attention of:

MEMORANDUM FOR: HIMA VATTI

FROM.: G WATCHMAN
ACTING ASSISTANT SECRETARY
SUBJECT: REVIEW OF THE E.O. ON SMOKING IN THE

FEDERAL WORKPLACE
'y _ ;o
We have reviewed the proposed executi’s.{_e____-;Qg?icg_r_;tp:.-pg"qh__i__b__i”t_ smoking in fcderal executive branch
facilities. OSHA has no comments to offér regarding the proposed language of the executive
order. We must point out that the enforcement of the Executive Order in federal workplaces

would require OSHA resources. Should you have any questions, please call Tom Galassi at 202-

219-6091.
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FAX COVER SHEET

DATE: July 21, 1897 TIME: 10:18 AM

TO: Mac Reed PHONE:
OMB FAX: (202) 385-7294

FROM: John D. Thomas PHONE:  (202) 501-0365
GSA ' FAX: (202) 2190104

RE: GSA Comments on Proposed Executive Order on Smoking in the Federal
Workplace

Number of pages including cover sheet: 7
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U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JL 18 1997

MEMORANDUM FOR MAC REED
ASSISTANT GENERAL COUNSEL
OFFICE OF MANAGEMENT AND BUDGET

ELIZABETH DRYE
ASSOCIATE DIRECTOR

DOMESTIC POLICY COUNCIL
THE WHITE HOUSE

EMILY SHEKETOFF
DEPUTY ASSISTANT SECRETARY

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

DEPARTMENT OF LABOR

FROM: G.MARTIN WaGNER (o -MaZo ()

ASSOCIATE ADMINISTRATOR

OFFICE OF GOVERNMENTWIDE POLICY

GENERAL SERVICES ADMINISTRATION
SUBJECT: General Services Administration (GSA) Coruments on Proposed
Executive Order on Smoking in the Federal Workplace

We have reviewed the proposed Executive Order on Smoking in the Federal Workplace
and offer the following comments:

« Section 2(a), line 4, replace the word “Employers,” with the words “Agency
officials.”

Section 2(b) should be revised in its entirety to read: “The order does not extend to
outdoor areas under Executive Branch control except areas near the entrance of
federal buildings, near air intake ducts or within courtyards.”

Section 2(d) should be revised in its entirety to read: “The order does not extend to
those portions of federally-owned buildings leased, rented, or otherwise provided to
nonfederal entities.” We believe that Section 2(d) should be revised as shown to
clarify that this order does not apply to nonfederal entities such as restaurants, which
may occupy portions of federally-owned buildings.

18th and F Streets, NW, Washington, DC 20405
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¢ Section 3, line 4, insert the word “includes™ between the words “and™ and “any.”

« Section 4, line 7, insert the word “labor” between the words “employee” and
“representatives.”

In addition, in response 10 Ms. Drye’s request, we have attached a copy of the GSA
Smoking Policy which pertains to all GSA controlied space occupied by our customer

agencies and is enunciated in FPMR § 101-20.105-3; and GSA Order, ADM 5800.1A,
dated July 8, 1993, entitled “Smoking in GSA-Occupied Space and Government-Owned
or -Leased Vehicles Assigned 1o GSA,” which perains to space occupied by GSA. Also,
we have determined that the proposed Executive Order would apply to 100 percent of the
Federal agencies and workforce housel,"cl in GSA controlled space.

Finally, we believe that issuance of the proposed Executive Order by the President is
timely, and would send 2 strong signal to employees of the Federal Government and

members of the public visiting or using Federal facilities that they will be protected from
exposure 10 environmental tobacco smoke,

If you have any questions regarding any issues discussed in this memorandum, please call
Mr. Stanley C. Langfeld, Director, Real Property Policy Division, at (202) 501-1737.

Thank you for giving GSA the opportunity to comment on the proposcd Executive Order
on Smoking in the Federal Workplace

Attachments
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OFFICE OF THE GENERAL COUNSEL/LEGISLATION
U.S. DEPARTMENT OF TRANSPORTATION
400 Seventh Street, S.W.
C-40, Room 10100
Washington, DC 20590
Telephone: 202-366-4687
Telefax: 202-366-7153 o

This message is intended only for the use of the individual or entity to which it is
addressed and may contain information that is privileged, confidential, and

‘exempt from disclosure under applicable law. If the reader of this message is not

the intended recipient, you are hereby notified that any disseminaticn,
distribution, or copying of this communication is strictly prohibited. If you have
received this communication in error, please notify us immediately by telephone,
and retum the original message to us at the above address via the U.S. Postal
Service. Thank you.
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Debra J. Bond 07/18/97 03:45:39 PM

L
Record Type: Record _

To: McGavock D. Reed/OMB/EOP, Elizabeth Drye/OPD/EOP
cc: John F. Morrall II/OMB/EOP, Lori Schack/OMB/EOP, Wendy A. Taylor/OMB/EOP Daniel J.
Chenok/OMB/EOP

Subject: Comments on the EO regarding smoking in the Federal workplace

We have the following comments/concerns.

Memorandum for the President (from HHS)

1. Page 1, second paragraph, third sentence: We suggest inserting the following “ETS, in all
environments, is responsible for approxlmately 3, 000 lung cancer deaths each year in nonsmoklng
adults."

e This change is requested because it is our understanding that the 3,000 deaths includes deaths
attributable to both home as well as workplace exposure. We should be specific that it is not just-
workplaces.

2. Page 1, third paragraph, second sentence: We suggest deleting "most recently" given that DOL
issued their proposed rule on indoor air quality in 1994.

E.O. on Smoking in the Federal Workplace

1. Page 1, first paragraph, seventh sentence: Please provide the name of and information about the
study that produced the 56,000 per year estimate for deaths among nonsmokers. This estimate is much
higher than what we have seen in the past. We believe that it overestimates the number of deaths that
can currently be atiributed to ETS and is thus an unsubstantiated number. [t implies that ETS is 1/8 as
lethal as actually smoking. We suggest deletlng this number and inserting a number that is more
commonly accepted

2. Page 1, Section 2.a.: INFORMATIONAL Comment: This exception has the potential of having a
substantial cost on the Federal government. OSHA estimated (in their 34 NPRM) that the cost of
retrofitting a 150 square foot room was $4,000 (10 persons) and a 1000 square foot room was $25,000
{30-65 persons) per room.

3. Page 1, Section 2.b.: Please provide evidence supporting the 50 feet standard. How will this be
enforced? Also, what evidence is there to support a ban in courtyards? Will there be shelters provided
on rainy days 50 feet from the buildings? Our concern is that if the standard is too strict. it will not be
enforced and may back fire. Ifit is too difficult to go outside and smoke, smokers may decide to smoke
inside the building (especially on bad weather days).
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Record Type: Record

To: McGavock D. Reed/OMB/EOP, Elizabeth Drye/OPD/EOP
cc: John F. Morrall III/OMB/EOP, Lori Schack/OMB/EOP, Wendy A. Taylor/OMB/EOP, Daniel J.
Chenok/OMB/EOP

Subject: Comments on the EO regarding smoking in the Federal workplace

We have the following comments/concerns.

Memorandum for the President (from HHS)

1. Page 1, second paragraph, third sentence: We suggest inserting the following "ETS, in all
environments, is responsible for approximately 3,000 lung cancer deaths each year in nonsmoking
adults."

e This change is requested because it is our understanding that the 3,000 deaths includes deaths
attributable to both home as well as workplace exposure. We should be specific that it is not just
workplaces.

2. Page 1, third paragraph, second sentence: We suggest deleting “most recently" given that DOL
issued their proposed rule on indoor air quality in 1994.

E.O. on Smoking in the Federal Workplace

1. Page 1, first paragraph, seventh sentence: Please provide the name of and information about the
study that produced the 56,000 per year estimate for deaths among nonsmokers. This estimate is much
higher than what we have seen in the past. We believe that it overestimates the number of deaths that
can currently be attributed to ETS and is thus an unsubstantiated number. It implies that ETS is 1/8 as
lethal as actually smoking. We suggest deleting this number and inserting a number that is more
commonly accepted.

2. Page 1, Section 2.a.: INFORMATIONAL Comment: This exception has the potential of having a
substantial cost on the Federal government. OSHA estimated (in their 94 NPRM) that the cost of
retrofitting a 150 square foot room was $4,000 (10 persons) and a 1000 square foot room was $25,000
(30-65 persons) per room.

3. Page 1, Section 2.b.; Please provide evidence supporting the 50 feet standard. How will this be
enforced? Also, what evidence is there to support a ban in courtyards? Will there be shelters provided
on rainy days 50 feet from the buildings? Our concern is that if the standard is too strict, it will not be
enforced and may back fire. Ifit is too difficult to go outside and smoke, smokers may decide to smoke
inside the building (especially on bad weather days).
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FROM

U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

AL 18 1397

MEMORANDUM FOR MAC REED

FROM:

SUBJECT:

ASSISTANT GENERAL COUNSEL
OFFICE OF MANAGEMENT AND BUDGET

ELIZABETH DRYE
ASSOCIATE DIRECTOR
DOMESTIC POLICY COUNCIL
THE WHITE HOUSE

EMILY SHEKETOFF

DEPUTY ASSISTANT SECRETARY
OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

DEPARTMENT OF LABOR

6. MARTIN WAGNER G - Nadio Cja%,,;.,\

ASSOCIATE ADMINISTRATOR -
OFFICE OF GOVERNMENTWIDE POLICY
GENERAL SERVICES ADMINISTRATION

General Services Administration (GSA) Comments on Proposed
Executive Order on Smoking in the Federal Workplace

We have reviewed the proposed Executive Order on Smoking in the Federal Workplace
and offer the following comments:

* Section Z(a), line 4, replace the word “Employers,” with the words “Agency

officials.”

e Section 2(b) should be revised in its entirety to read: “The order does not extend t0
outdoor areas under Executive Branch control except areas near the entrance of
federal buildings, near air intake ducts or within courtyards.”

e Section 2(d) should be revised in its enurety to read: “The order does not extend to
those portions of federally-owned buildings leased, rented, or otherwise provided to
nonfederal entities.” We believe that Section 2(d) should be revised as shown to
clarify that this order does not apply to nounfederal entities such as restaurants, which
may occupy portions of federally-owned buildings.

18th and F Streets, NW, Washington, DC 20405
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¢ Section 3, line 4, insert the word “includes™ between the words “and™ and “any.”

e Section 4. line 7, insert the word “labor” between the words “employee” and
“representatives.”

In addition, in response to Ms. Drye’s request, we have attached a copy of the GSA
Smoking Policy which pertains to all GSA controlled space occupied by our customer
agencies and is enunciated in FPMR § 101-20.103-3; and GSA Order, ADM 3800.1A,
dated July 8, 1993, entitled “Smoking in GSA-Occupied Space and Government-Owned
or ~Leased Vehicles Assigned to GSA,” which pertains to space occupied by GSA. Also.
we have determined that the proposed Executive Order would apply to 100 percent of the
Federal agencies and workforce housed in GSA controiled space.

Finally, we believe that issuance of the proposed Executive Order by the President is
timely, and would send a strong signal to employees of the Federal Government and
members of the public visiting or using Federal facilities that they will be protected from
exposure to environmenta} tobacco smoke.

If you have any questions regarding any issues discussed in this memorandum, please call
Mr. Stanley C. Langfeld, Director, Real Property Policy Division, at (202) 501-1737.

Thank you for giving GSA the opportunity to comment on the proposed Executive Order
on Smoking in the Federal Workplace.

Attachments

Federat Recvciing Proaram @ "W Printea on Racvclea Pager
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§101-20.105-3

of the space it asaigns, including haz-
ards related to building features, fix-
tures, and systems. GSA is also respon-
sible for correcting hazards in common,
joint. and public use spaces. Occupant
agencies are responsible for correcting
hazards associated with their use of as-
signed apace, {acluding those related to
the operstion of their program equip-
ment.

(b) Hazardous conditions within the
occupant agency’s responsidility to
correct shall be corrected within 30
workdays when possible. Imminently
dangerous conditions shall be corrected
immediazely upon their diascovery. If
more than 30 workdays are required for
correction. an abatement plan shall be
prepared in accordance with 29 CFR
part 1960. Carrective alterstion mess-
ures may be undertaken in accerdance

with §$102-20.108, Reimbursadle services. .

{c) Conditions within GSA’s respon-
sibility to correct shall be idemtified,
documented and presented W the GSA
buildings manager. Imminently dan-
gerous conditions shall be corrected
immediately uvpon their dfscovery.
When an imminently dangerous condi-
tion as defined dy 29 CFR 1960.28 exista.
thia report ahall be made by telephone.
Upon receipt of a properly documented
report of hazsrdons conditions, GSA
will promptly Investigate, determine a
plan to resolve the problems, and in-
form the occupant agency. Such re-
ports shall state the hazardous condi-
tion and cite references to specific
OSHA standards violated. In cases in-
voiving health problems, agencies shall
provide to GSA an industrial hygien-
ist’s report of an investigation of the
alleged problem, which must include a
description of the problem. results of
testing, and recommendations for cor-
rection. When resolution will take
more than 30 workdays, GSA shall pre-
pare an abatament plan in accordance
with 29 CFR part 1960. shall furniab
this plan to the occupant agency for re-
view and subsequent follow-up. and
shall give priarity to prompt abate-
ment of the conditions.

§101-20.105-3 Smoking,

(a) Regulations for controlling smok-
ing in GSA-controlied buildings and fa-
cllities, {ncluding leased space and del-
ogated facilitles, are set forth below.

41 CfR Ch. 101 (7-1-96 Edition)

Smoking is defined as a lighted oigar,
cigaretie, pipe. or any other lit tobaceo
product. These regulations reflect the
following considerations: .

Q) In recogmition of the increased
health hazards of passive armnoke on. the
non-srnoker, smoking is to de heid teo
an abgolute minimum in areas where
there are non-smokers.

(2) In recognition of the nseds of
arhokers, eamoking areas should be des-
ignated in Federal buildings which are
convenient, do not negatively impact
worker productivity, and do not im-
pinge on the health of those who do not
amoke.

" (3) Agency heads are to be given the
responsibility to determina which
areas are to be smoking areas and
which areas are to be noa-smoking
areas. In exercising this responsibility,
agency heads ars to give appropriate
consideration to the views of the em-
ployees affected and/or their represent-
atives and are to take fully into con-
siderntion the health issues involved.
Note—Agencies are ancouraged to de-
velop additional gnidelines for internal
use for action when violations of these
regulations occur. Nothing in these
regulations precludes an agency from
establishing more swingent guidelines.
For purpoges of these regulations, gen-
eral office space is defined aa space ac-
cupied by personnel performing their
daily work Minctions; thls inclades. but
i3 not limited to: ADP areas, mall
rooms, file rooms., duplicarion sareas,
court and jury rooms. office space, ete.

(b) Smoking is prohibited in the fo)-
lowing areas:

(1) Cenperal office space, except as

. permitted under paragraph (cX2)iii) of

this section:

(2) Auditoriums, clasarooms, and con-
ference roams: ’

(3) Elevators (“No Smoking’ signs
shall be postad in elevators and ade-
quate receplacies shall he placed ous-
aide the entrances if designated as a

- smoking area);

(4) Corridors. lobbies, restrooma, and
stairways, axcept ag permitted under
paragraph (¢X2)(iv) of this section;

(5) Medical care facilities such as
medical clinice and units;

(8) Libraries: and

(7) Hazardous areas. Each agency
shall post and enforce ‘‘“No Smoking'’”

240
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rules in any locaidon under its juris
tHon which {nvolves flammable liqu
flammmable gases, or fiammable var
or in all othar lacations whers ther
a collection of readily ignitable. ¢
bustible materials.

(¢) Designated smoking ares shal
establinhed as follows:

(1) Smoking areas in cafeterias.

() Each agency head shall .l
“smoking areas’” in cafeterias.

(1) The areas designated shall
based upon an estimate of the nur
of smoking and non-amoking pat
served. This may be adjusted on
bagis of local experiencs. The
{goated “smoking™ areas shall be {
tified Dy appropriata 2igns. .

(2) “Designated smoking areas’
tahliahed by agency heads.

(1) Agency heads ahall establish

" igmated smoking areas” except L

areas set forth under paragraph (i
this section. Agency heads will b
sponsible for monitoring and con
ling these areas, and for easuring
“deaignated smoking areaa” are id.
fled by proper signa. Suitable, uni:
signs reading ‘‘Designatad Smo
Area’ shall De furnished and insts
by the agency-

(1) Agenciea in rmulti-tepnant b
ings are encouraged to work toge
to identity ‘‘designated smo
areas’.

(1ii) Office space may be g
as & smoking area providing that
office space is configured 80 38 to:
the involuntary exposure of non-sr
ers to secondhsnd smoke to & 1
mum; e.g.. the office space invc
must be large enough sud sufficic
ventilated to provide separate smo
and pon-smoking sections which
teot the non-smokers against inve
tary exposure to smoke.

(iv) An agency head may : 4
corridors, lobbies, or restroom:
smoking aress when it ia not pos
wo desigrate a suffictent numbe
other smoking araas,

(d) Agencies are responsible for
viding adequate ash-traya or r
tacles in the designated smoking 2

{e) Suitable. uniform signs res
“No 8moking Except In Desigr
Areas’ shall be placed on or nea
trance doors of buildings subjsc
these regulations. These signs sha
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rules in any location under i3 jurisdic-
tion which iavolves flammabdle liquids,
flammable guses, or lamimable vapors.
or in all other locations where there is
2 collection of readily igmnitable, com-
bustible materials.

(c) Deaignated amoking ares shall be
establiahed as follows:

(1) Smoking aress in cafeterias.

(1) Each agency head shall establish
‘“smoking areas’’ in cafeterias.

(ii) The areas designatad =shall -he
based upon an estimate of the number
of amoking and non-amoking patrons
served. This may be adjusted on the
basis of local experiemce. The des-
ignated “smoking”’ areas shall be iden-
tified by appropriate signs.

(2) “Designated smoking areas” es-
tablished by agency heads.

(i) Agencedreads shall establish “des-
ignated amoking areas”™ except those
areas set forth under paragraph (b) of
this section. Agency heads will be re-
sponsible for momitoring and control-
ling these areas, and for ensuring that
“designated amoking areas’ are identi-
fied by proper signs. Suitable, uniform
aigns reading ‘“‘Designated Smoking

* ghall be furnished and installed
by the agency.

{1i) Ageancies in multi-tenant build-
ings are encouraged to work together
to identdfy - ‘‘designated smoking

(ii1) Offlce spacs may be designated
ag a smoking area providing that the
office spece i8.configured so &8 to limit
the involuntery exposure of non-smok-
ors to secondhand smoke to a mini-
mum; e.g., the office space involved
must be large enough and sufficiently
ventilatad to provide separate smoking
and non-smoking sections which pro-
tect the non-amokers against involun-
tary exposure to amoke.

(iv) Ap agency head may designate
corridors. lobbies. or restrooms as
smoking arsas when it iz not posaible
to. designate a sufficient number of
other smoking areas.

{d) Agencies are responsible for pro-
viding adequate ash-trays or recep-
tacles in the designated smoking areas.

(e) Suitable. uniform signs reading
“No Smoking Except in Designated
Areas’ shall be placed on or near eg-
trance doors of bulldings sublect to
these regulations. These signs shall be

§101-20.106

furnished and installed by the GSA
Buildings Manager in buildings man-
aged by GSA. It should not be nec-
essary to display a Eign in every room
of each building.

() An agency is not required by this
regulation to make any expenditures
for structursl or oon-structurdl
changes to accommodate the pref-
erences of non-smoking eraployees.

(g) Prior to implernentation of this
regulation, where there is an exclusive
representative for the eranployees, the
agency shall meet its obligation under
5 U.8.0. chapter T1. In all other cases.
agencies should consult directly with
employees,

(R) In accordance witk the Federal
Acquisition Regulation, part 8, the
meadatory source of supply for the
purchase of the aforementioned signs is
UNICOR. Federal Prison Industries,
Inc. (FPI). Prior approval from FPI is
required before using any other source
of supply. Purchase Orders should be
submitted to: UNICOR, Federal Prison
Industries. Inc.. 320 First Street, NW.,
Washington. DC 20534, (202)) 7T24-8239.

$101-20.106 Reimbursable services.

Services {n addi{tion to those stand-
ard level services prescribed in §§101-
20.101 through 20.106 may be provided or
arranged for by GSA on a reimbursable
basis. Such services {nclude:

(a) Specialized security services de-
Yond standard levels. such a3 guarding,
ingress-egress control, lnspectiom of
packages. directed security patrols.
and other similar activitiss:

{®) Design, inatallation., mainte-
nance, and operation olu:lectronic sys-
termns such as intrusiop-detection de-
vices, duress-holdup alarms, and re-
mote monitoring systems:

(c) Utilities for sBpecialized equip-
ment, or for times wher apace condi-
tioning beyond standard levels is re-
quired:

(d) Conmnstruction and/or alterations
necessary for installation of agency
Program equipment;

(o) Space adjustments requested by
an ocupant agency Tor iia conveniencs
in moving activities within {ts already
agsigned space:

(QJanitorial and other sarvices over
and above standard levels:

241
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FROM

GZINERAL STRVICES 2OMINISTRATION
Washiangrcen, 2C 0 20405

SUBJECT: Smoking in GSA-occupied speace and Cove"wme't -cwnied or
-leased venicles assigned to GSA |

X Purpose. This corcer pron:ibits smoking in GSA-occugied space

znd Governmeni-cwned ¢r -1sasad venicles assigned tc &Sa

2 Cancellation. GSA Order ADM S800.1L, is canceilad

3. Backcrzund. Cn January 7, 1992 ., the Environmentzl 2rokteczicn

Agency classifiad en V'v‘o“menta1 tokacco smoks as 2 Class A fumen

carcincgen. This cxder racognizes the inc-sassd hezirth hazards

OLf passive smoke to individuels. 1In response, 17 prescrizes the

2CTlon TO T2KE Tc procect those whe work in GSa-occunisd speca cr

occupy Governmenc-ownazZ or -lszased veniclas assigned to GSA.

4. Acr:iomns. Smcking is pronibited in GSA-occupied space and

Government -ownsé Or -leased veh:icles assignad to GSA 27 =211

Cimes

S Definiticns

b. GSA-cccupied space is zny indcor space used kv G3A
organizacicnal elemencs Zor internzl agency purposas. 1t does
not include sSpace assigned Tto other agencies, or joint use space.

It does not include parking lots, =i dewalks in front of building

entrances., Oor courtvards.
c. Covernment-ownad oOr -igasad vehicles assigned to GSA ars

all vehicles, regarcdless of type,

assigned to GSA organizazional
g

elements. These venicles ars ownad or leaseé by the CGoveramenct
for 50 cor more consecutive cavs. :

8 Labor ;PIarlc S . Where there 1s an exclusive representative
for ths employees, GSA shall meetr its obligations uancder 5 U.3.C.
Ch. 71, before this order becomes =ffacrive.

Distribution: A; B:; C; F: G; H: I (Circulate to all employees)

i

i
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ADM S200 . iA Jolv 8’ _99‘3
7. &Resconsttiiiifis The Asscciara2 A2Eminisir2Tor oLor
Acministracicn and Resgional Adminzstracnrs a&re raspensidis for
ceveloring i1mplementaticn glans witiin 10 days Of the signacurs
cdate of zhis order. Such clans shculd .aclude, as agclicanle,
nrevisicns addrassing

a. Training for GSA amployees who smoke and who desirs
assistance 1n quitting. Such trainihg <curses mavy require
vavmen: ¢f a nominal fee Ty thes emplcyes.

ot Zcducacicnal and informational Liams and achivities aimecd
at inZcrming all GSA employees cf the hezlch risks asscciaced
Wwith smeiking and axgosure tc seconchand smoke. Educaticnal and
informacicnal icam ms anc acs vi:ies may 2lsc izfcrm GS2 amplcyvess
0f cChelr respcmnsipllity te maintain a llealihv work envircament.
8. Uss §§ funds. Use of any agency Ljnds for the constructicn

r i ficacion c: ary GSA facilicy cr siructure oo accommocats
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u.s. Department of Labor Occupational Safety and Health Administration
. Washington, D.C. 20210

Reply to the Attention of:

MEMORANDUM FOR: HIMA VATTI

FROM: "G WATCHMAN
AC G ASSISTANT SECRETARY
SUBIECT: REVIEW OF THE E.O. ON SMOKING IN THE

FEDERAL WORKPLACE
g R
We have reviewed the proposed executiygg-;ggaer;‘_tg_‘_-fpg"qh_lihi_t_ smoking in fcderal executive branch
facilities. OSHA has no comments to offer regarding the proposed language of the executive
order. We must point out that the enforcement of the Executive Order in federal workplaces

would require OSHA resources. Should you have any questions, please call Tom Galassi at 202-

219-6091.
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Remarks
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT
WASIIINGTON, DC 20415-0001

OFFICE OF THE DIRECTOR

JUL 1 8 fggr

MEMORANDUM FOR ELIZABETH DRYE

ASSOCIATE DIRECTOR
DOMESTIC POLICY COUNCIL

FROM: JA% R.LA HAN(}:

CHIEF OF STAFF

SUBJECT: Comments on Proposed Fxecutive Order

We have reviewed the proposed Executive order entitled “Smoking in the Federal Workplace”
and offer the [ollowing comuments.

I.

IS

(PN

In our opinion, Executive orders are really Presidential regulations and shonld be used to
provide specific direclion pursuant to a specific law or to extend requirements beyond (he
Federal cstablishment.- There 15 no need for the President to use this form to direct his
subordinate officials. Therefore, a Presidentia]l Memorandum to heads of departments and
agencies seems to be sufficient and more appropriate.

1'o clarify possible ambiguity about the relationship between this proposed Executive order
and the existing Federal Service Labor-Management Relations Statute, we recommend
deleting the reference to the statute in Section 5 and adding the following language:

“Provisions of existing collective bargaining agreements shall be
honored.”

We also recommend the standard provision creating no enforceable rights be added (e.g., see
E.O.12871).

As you are awarc, smoking policy is now a subject for collective bargaining and the effect of
an Executive order banning smoking is to make this issuc non-ncgotiable for future contacts
(although it would not change smoking policies during the life of current contracts). Asa
eencral matter, the public employee unions have taken the position that smoking policy is
ane of the workplace tssues that should be collectively bargained.

CON 191-64-4
Sm=ptember 1993



We have contacted all major Federal employcec unions regarding this proposed Executive
order and, given their reaction, feel that a bniefing at the White House might be useful to
bring them into the process. We would be glad to arrange this event.

5. Comptroller General decisions have authorized the use of appropriated funds to pay the
costs incurred by cmployecs participating in agency-authorized smoking cessation
programs. We suggest mentioning this in the Executive order. Suggested language:

“Heads of agencies are reminded that agencies may establish
programs designed to help employees stop smoking. However,
before authorizing payment for a smoking cessation program,
agencies are encouraged to carefully review the nature of the
program and the credentials of the organization offering it.”

6. Scveral reviewers oxpressed confusion over the detinition of “courtyard,™ Scction 2, (b).

Does it pertain to enclosed courtyards only? We suggest incorporating clarifying language.

If you need any additional information, please contact Leigh Shein, Deputy Chief of StafT, at
(202} 606-1000.

cC:

Ann McGuire

Special Assistant to the President
for Cabinet Affairs

3]
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Freedom of Information Act - |5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA|

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA|

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy |(b)(6) of the FOlA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA|

b(8) Release would disclose infoermation concerning the regulation of
financial institutions |(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells {(b)(9) of the FOIA]
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CENTRAL INTELLIGENCE AGENCY
WASHINGTON, D.C. 20505

Office of General Counsel
July 22, 1997 -

Mr. Mac Reed, Esquire
Assigtant General Counsel
Office of Management and Budget
‘Washington, D.C. 20503

Dear Mr. Reed:

As we discussed yesterday moxrning, the Central
Intelligence Agency concurs with the proposed Executive

Order on Smokxing in the Federal Workplace as currently
drafted.

We also would support your suggested change to secticen
"2(b) of tha proposed Order, replacing the 50 foor standard
th one that permitted agencies to establish reasonable
boundaries for nonsmoking areas’. Tn addition, we guggest
deleting the prohibiction on the delegation of authority tc
make exceptione to tha Order set forth at section 2(f) n
our view, thecse types of decisions could be made by
appropriatc high level officiale within fedexal agaencies
without requiring the personal attention of agency heads.

proposed Ordel and pleasc contact me at [Rish i “
may be of any further a591stance to you in this matter

Sincerely,
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Workplace Smoking Executive Order

Recommend including an exception as follows:

“The Secretary of Defense may establish exceptions to allow smoking in the bar areas
of military clubs”,

Reasons for the exception are as follows:

Many club patrons will not use the on-base clubs if they are not able to smoke in the bar
weas. They will mstead go to civilian bars off-base. The result will be less control over
the service members drinking since they are off the base. The volume of drinking, and
potennally gisruptive behaviu can be better monitored and controlled on the military
base. In addition, if the service members begin to drive in larger numbers to civilian
clubs to drink alcoholic beverages, we can expect the result will be inereased. drunk
driving incidents and accidents.

Patrons of militasy clubs cxpect to be able to soke in the bar areas of their clubs just like
their civilian counterparts. Undue restriction of this privilege will bave 2 negative impact
on the morale of service members who smuke. They will see that they cannot smoke
while in their club on-base as they would be able 10 in the civilian community
representing a sigmificam departure from the prevailing customs of comemporary socicty.

W a . . pan . e
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OFFICE OF THE GENERAL COUNSEL/LEGISLATION
U.S. DEPARTMENT OF TRANSPORTATION
400 Seventh Street, S.W.
C-40, Room 10100
Washington, DC 20590
Telephone: 202-366-4687
Telefax: 202-366-7153

This message is intended only for the use of the individual or entity to which it is
addressed and may contain information that is privileged, confidential, and
exempt from disclosure under applicable law. If the reader of this message is not
the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have
received this communication in error, please notify us immediately by telephone,
and return the original message to us at the above address via the 1J.S. Postal
Service. Thank you.
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RE: GSA Comments on Proposed Executive Order on Smoking in the Federal
Workplace
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U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JL 18 19¢7

MEMORANDUM FOR MAC REED

FROM:

SUBJECT:

ASSISTANT GENERAL COUNSEL
OFFICE OF MANAGEMENT AND BUDGET

ELIZABETH DRYE
ASSOCIATE DIRECTOR

DOMESTIC POLICY COUNCIL
THE WHITE HOUSE

EMILY SHEKETOFF

DEPUTY ASSISTANT SECRETARY
OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

DEPARTMENT OF LABOR

G.MARTIN WAGNER (> .-\\ta:(:\)ﬁ-%o_ﬁa\

ASSOCIATE ADMINISTRATOR -
OFFICE OF GOVERNMENTWIDE POLICY
GENERAL SERVICES ADMINISTRATION

General Services Administration (GSA) Comments on Proposed
Executive Order on Smoking in the Federal Workplace

We have reviewed the proposed Executive Order on Smoking in the Federal Workpiace
and offer the following comments:

officials.”

Section 2(a), line 4, replace the word “Employers,” with the words “Agency

Section 2(b) should be revised in its entirety to read: *“The order does not extend to

outdoor areas under Executive Branch control except areas near the entrance of
federal buildings, near air intake ducts or within courtyards.”

Section 2(d) should be revised in its entirety to read: “The order dees not extend 1o

those portions of federally-owned buildings leased, rented, or otherwise provided to
nonfederal entities.” We believe that Section 2(d) should be revised as shown to
clarify that this order does not apply to nonfederal entities such as restaurants, which
may occupy portions of federally-owned buildings.

18th and F Streets, NW, Washington, DC 20405

P o -‘ -

P.
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e Section 3, line 4, insert the word “includes” between the words “and” and “any.”

e Section 4, line 7, insert the word “labor” between the words “employee” and
“representatives.”

In addition. in response 10 Ms. Drye’s request, we have attached a copy of the GSA
Smoking Policy which pertains to all GSA controlled space occupied by our customer

agencies and is enunciated in FPMR § 101-20.105-3; and GSA Order, ADM 5800.1A,
dated July 8, 1993, entitled “Smoking in GSA-Occupied Space and Governmeni-Owned
or ~Leased Vehicles Assigned 10 GSA,” which pertains to space occupied by GSA. Also,
we have determined that the proposed Executive Order would apply to 100 percent of the
Federal agencies and workforce housed in GSA controlled space.

Finally, we believe that issuance of the proposed Executive Order by the President is
tirnely, and wouid send 2 strong signal to employees of the Federal Government and

members of the public visiting or using Federal faciliues that they will be protected from
exposure 1o environmental tobacco smoke.

If you have any questions regarding any issues discussed in this memorandum, please call
Mr. Stanley C. Langfeld, Director, Real Property Policy Division, at (202) 501-1737.

Thank you for giving GSA the opportunity to comment on the proposed Executive Order
on Smoking in the Federal Workplace.

Attachments

{i Federal Recyciing Program L: Printad on Recycied Paper
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v of the space it sswigns, including bhoaz-

| / §101-20.106-
.

ards related to bullding featuree, fix-
tures, and syatems. GSA is &l80 reapon-
sidle for correcting hazards in ¢ormumon,
joint, and public use spaces. Qocupant
agencies are respoansible for correcting
hagards associatad with their use of &8-
signed space, inoluding thoee relatad to
the operation of thair program equip-
ment.,

(b) Hazerdous couditions within the
occupant agency's responsibility to
carrect shall be corrected within 30
workdays when possible. Imminently
dapgerous conditiona shall be corrected
immediately upon their discovery. If
more than 30 warkdays ars required for
correction, An abatament plan aball be
prepared in accordance with 20 CFR
part 1960, Corrective alterstion meas-
ures May be nndertaken in accordance
with $101-20.108, Reimbursable sarvices,

{¢) Conditions within GSA's reapon-
gibility to correct ahall be identified,
documented and pressnted to the GSA
bulldings manager. Imminently dan-
gerous conditions anall be correctad
immediately upon their discovery.
When an imminently dangerons condi-
tion as defined by 29 CFR 1960.28 exiats,
thia repors ahall be made Dy telephone.
Upon receipt of a properly documentad
report of hazardous conditions, GSA
will promptly inveatigate, determine a
plan to resolve the probiems, and {n-
form the ocoupaldt agency. Such re-
ports ahall state the hazardous condl-
tion and cite references to specific
Q8HA standards violated. In cases in-
volving health problems, agenciss shall
provide to GSA an industrial hygiea-
ist's report of an investigation of the

alleged problem, which must include a

deseription of the problem, reswita of
teating, and recomunendations {or cor-
rection. When resolution will take
mors than 30 workdeys, QSA shall pre-
DAre an abatement plan in accordance
with 9 CFR part 1960, Bhall furnmish
this plag to the cccupant ageancy for re-
view and subsequent follow-up, and

shall give priority to prompt abate-

maent of the conditions,

§101-20.105-8 Smoking.

() Regulations for controlling smok-
ing in G3A-controlled buildings and fa-
cilities, inclnding 1sased space and dal-
egated facilities, are sat forth bdelow.

Smoking is dafined aa a lighted oigur,
cigarette, pipe, or any other Uit tobacoo
product. These regulations reflect the
following conajderations:

Q) lo recognition of the iucreased
health hazards of pasaive amoke on the
non-smoker, mmoiing is to be held to
an absolute minimuom in aress whare
there are noun-amokers.

(3) In recognition of the nseds of
amokers, amoking areas should be des-
ignated in Federal buildings which are
convepient, do oot negatively Lmpact
worker productivity, and 40 not im-
pinge on the health of those who do not
amoke.

' {3) Agency heads are to be given the
regponaibility to determine which
areas are to be smoking aress and
which areas are to be non-amoking
areas. In exercising this responsgibility,
agency heads are to give appropriate
considaration to the views of the em-
ployees affected and/or their represent-
atives and are to take fully into con-
sideration the lealth issues involved.
Note—Agencies are encouraged to de-
velap additional guidelines for internal
use {or action whan violations of theas
regulations ococur. Nothing iz thesa
regulations precludes an ageney from
establishing mare gtringent guidelines.
For pwrposes of theae rogulations, gen-
eral office space 18 defined as space oc-
ocupied Dy personnal performing thelr
dally work functions: thls 1ncindes, but
is not limitad to: ADP arsas, mall
rooms, file rooms, duplication areas,
court and jury rooms, office space, ete.

(b) Smoking {8 prohibited in the ¥ol-
lowing areas:’

(1) General office space, except as
permitted under paragraph (cX2X1ii) of
this section:

(2) Auditoriums, classroomas, and con-
ferenca rooms; )

(3) Elevatars (“No Smoking" signs
shall be posted in elevators and ade-
quate receptaciea shall be placed out-~
side the entrances if designated as a
smoking area);

(4) Corridors, lobbies, restrooms, and
stairways, except as permitted under
paragraph (eX2){(iv) of this saction;

(5) Medical care facilities such as
medical alinjcs and unita;

(8) Libraries; and

{1 Hozardous areas. Each agoency
shall post and enforce “‘No Smoking'

240

rules {n any location under 1ts §
tion which involves flammabdle 1
fammabdle gasss, or flammable
or (n all othar locations where
a collaction of readily igmitable
bustible materiala.

(¢) Designated amoling area

besed upon an estimata of the
of amoking and non-amoking
served. This may be adjusted
baaia of local experience.
ignated “smoking™ aveas shall
tified by appropriate signs.

sponsible for monitoring and
ling theee arcas, and for

“dexignated smoking areas™
fled by proper aigns. Suitable,
signs resding ‘‘Designated

by the agency.
(14) Agencies in muiti-tenan
ings are encouraged to work
to ideutify ‘“‘designated
"

(11) Office space may be
as o smoking area providing
office apace is configured 5o a8
the involuntary exposure of ne
ers to secondhand smoke to
mum: e.g.. the offics space
must be large epough and swf
ventilated to provide separate
and pon-smoking ssctions wi
tect the non-mmokers AgAinat
tary exposurs to smoke.

(iv) An agency head may
corridors, lohbies, or |
smoxing areas when it is not
to designate » sufficient ni
other smoking areas.

(d) Agencies are responsibl
viding adequate ash-trays
tacles in the designatad amok

(e) Saitabls, uniform algn
“No Smoking Xxcept in U
Areas” shall be placed on of
trance doors of bulldings 4
these regulations. These aigr
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rules in any locatiop under ita juriadic-
tion which involves Nammabdle liquids,
fammable gases, or flammable vapors,
or in all other locations where there 18
a collection of readily ignivable, com-
busatible materials. )

(¢) Designated smoking ares shall be
eatablished as follows:

(1) Smoking areas in cafetering.

(1) Bach sgency hesd shall establiah
“smoking areas’ in cafeterias.

(1) The areas designated ahall be
besed upon an satimate of the number
of smoking and now-smioking patrons
sorved. This may be adjustad on the
basis of local axperience. The des-
ignatad “smoking” areas sball be iden-
tified by appropriate signs,

(2) “Detignated smoking aress” es-
tablizhed by agercy haada.

(1) Agencywieads shall establish “des-
ignated smoldng areas” except those
areas set forth under paragraph (b) of
this section. Agency heads will be re-
sponsible for monitoring and control-
ling these areas, and for ensuring that
“designated smoking areas” are identi-
fled by proper signs. Suitable, uniform

“Desigunated Smoking
Area” ghall be furniahed and inatalled
by the sgency. :

{11) Agencies in multi-tenant build-
ings are encouraged to work togsther
% identify ‘‘designated amoking
areas’,

(i11) Office space may be designated
a8 & smoking aree providing that the
office spacs is configured 8o as to limit
the fnvolustary sxposure of non-amnok-
ers to secondhand smoke to a mini-
mum; a.g., the office space involved
must be large enough and sufficiently
ventilated to provide separate smoking
and non-emoking sectious which pro-
tect the non-smokers Against involun-
tary sxposure t0 amoke.

(lv) An agency head may designate
corridors, lobbies, or restrooms aa
smoking arsas when it i not possible
t0. deaignate a sufficient number of
other smoking areas.

(d4) Agencies are responsible for pro-
viding adequaié ash-trays or recep-
tacles in the deaignatad smoking areas.

(e) Suitable, uniform signs reading
“No Smoking BExcept in Designated
Aress” shall be placed on or near en-
trance doors of buildings subject to
these regulations. Thase signs shall be

§101-20.106

furnished and inatalled by the GSA
Bulldings Managsr in buildings man-
aged by GSA. It should not be nec-
essary to display o sign in every reom
of each building.

{) An agency {8 not required by this
regulation to make any expeaditures
for struotural or non-structural
changes to accommodate the pref-
ersuces of non-amaking nraployeas.

() Prior to implementation of this
regulation, where there is an exclusive
represantative for the ampioyeos, the
agency shall meet its ohligaticn under
5 U.8.C. chapter 71. In All other cases,
sgencies should coasuli;, directly with
empioyees.,

() In scoordance with the Fedaral
Acquisition' Regulatiorn, pert 8, the
mandatory aource of supply for the
purchase of the aforementioned signs is
UNICOR, Federal Prison Industries,
Inc. (FPI). Prior approval from FPI is
required before using any other source
of supply, Purchase Orders should be
submitted to: UNICOR, Federal Prison
Industries, Ino., 320 Flimt Street, NW,,
Washington, DC 20534, (202) 724-3239.

$101-20.106 Reimbursnble sexvices.

Sarvices in addition to those stand-
ard level services prescribed in §§101-
20.101 through 20.106 may be provided or
arraiged for by GSA on a reimbursadle
baais. Suab services include:

(a) Specialised seonrity services be-
yond atandagd levels, such as guarding,
ingross-egreas control, inapection of
packages, directed security patrols,
and other similar activities;

{b) Design, installation, mainte-
nance, and operation alelectronic ays-
tems such as intrusion-detection de-
vices, duress-holdup alarms, and ro-
mots moaitoring systoms;

(0) Uullities for apecialized equip-
ment, or for times when apace condi-
tloning beyond stapndard levels is re-
quired; _

(d) Construction and/or alterations
necessary for instaliation of agency
program equipment;

(e) Spagce sdjustments requested by

‘an ocsupant agency Ior its convenience

in moving activities within i%s already
assigned apace;

(D .Janitorial and other sarvices over
and above standard levels;

241
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GENERAL SEZRVICIZIS ADMINISTRATION

Washingoen. oC 22403

GSA ORLEFR

SUBJECT: Smoking in GSA-cccuried space and Covernment-cwned or
-lsased vehiclss assigned o G3SA
Puroggse. This orier oroh'b':s smoking irn

in GSA-cczupied space
nd Governmenc-owne¢ or -.Leased venicles assigned ctc GSA.

LU i

2. gancellagigcn. GSA Order ADM 5800.1, a.

i3 cancell

o

3. Background. On January 7, 1323, che Environmental ?rzrcection
Agancy classified environmental tcbaczo smoke as & Ciass A numan
carcincgen. This crder recogunizes the increased neal:zi hazards
of passive smoke to individuals. In response, it prascrizes the
action to take to proc-cu chose wio work ia GSa-cccupisc space or
occupy Governmenc-cwned or -leasad venicles assigned to GSA.

-l -

4. Acgrions. Smoking is pr:hibinec in GSA-occupiad scace and
Government -ownes or -leasad veni

2 icles assignrned te GSA ar all
cimes.

S. Definiticns.

a. 3moking is the usa cf a lightead cigar, cigaraz:te, Dpige,
or other lit tobecco producet.

b. GSA-cccupied space is any indocor space used zv G3a
organizational elements for ilnternal agency purposes. It coes
not include space assignad to other agencies, or joint use space.
It does not include parking lots, sidewalks .in front of building
entrances, oOr courtvards.

¢. Covernument-owned or -lezsed venhicless assigned to GSA ar
all vehicles, regardless of type, assigned to GSA organizational

elements. These vehicles ars owned or leased by the Government
for 60 or more consacutive davs.

€. Labor relatigng. Where Lhere
for the employees, GSA shall meet
Ch. 71, before this order becomes

is an exclusive respresentcative
its obligacions uader S U.S.C.
etfective.

Distribution: A; B; C; F; G; H; I (Civculate to all employees)

e

<%

LT
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7. Rescongibilities. The Asscciate Admuiniscrateor for
ACminiscraticn ané Regronal Acminiscratirs &re raspernsizus for
Ceveloping impclemenzacicn glans within 0 days ¢f the s.gnatcure
dats of this crder. 3Such plans sheould .aciude, as agpoplizadblie,
provisions addreassiig:

a. Trzining for CSA employ=es who smoke and who desirz
assistance in guitting. Such training courses may reguire
peymen: of a neminal fse by the emplcoyeas.

5. Zducational and ;::ormaticnal Lzams and activities aimed
at infcrming 21l GSA emplovees of the healch risks assccia

wZth smoring
izfgcrmaciona

0 Chei- respensibilicy t2 mailntcain a ez

anc exposure tg secondbann smoke.

-cwcac_cnal and
i i1tems and activities may alsc infcrm G8SA emplcyeses

lchy work envirornmen

-—— -

2 Use of any agency funds for the constructicen
cr mecrilcaticn ¢f any GSA facility or structurs 1o accommecdats
smoking is prenihited,

INe
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT
WASHINGTON, DC 20415-0001

OFFICE OF THE DIRECTOR

JUL | g 1897

MEMORANDUM FOR ELIZABETH DRYE

ASSOCIATE DIRECTOR
DOMESTIC POLICY COUNCIL

Ao
FROM: J “LACHANCE

CHIEF OF STAFF

SUBJECT: Comments on Proposed Executive Order

We have reviewed the proposed Executive order entitled “Smoking in the Federal Workplace™
and offer the following comments.

.
- 4 M
' 1
.

In our opinion, Executive orders arc reully Presidential regulations and should be used to
provide specific direction pursuant to a specific law or to extend requirements beyond the
Federal establishment. There is no need for the President to use this form to direct his
subordinate officials. Therefore, a Presidential Memorandum tn heads of departments and
agencies seems to be sufficient and more appropriate.

To clarify possible ambiguity about the relationship between this proposed Executive order
and the existing Federal Service Labor-Management Relations Statute, we recommend
deleting the reference to the stotute in Section 5 and adding the following language:

“Provisions of existing collective bargaining agreements shall be
honored.”

We ulsu secommending the standard provision creating no enforceable rights be added (e.g.,

see E.0. 12871).

As you are aware. smoking palicy is now a suhject for collective bargaining and the effect of
an Executive order banning smoking is to make this issue non-negotiable for future contacts
(although it would not change smoking pulicics during the life of current contracts). Asa
general matter the public employee unions have taken the position that smoking policy is

one of the workplace issues that should be collectively bargained.

CON 131-844
Soptemtes 199,
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We have contacted all major Federal employee unions regarding this proposed Excvutive
order and, given their reaction. feel that a briefing at the White House might be useful to
bring them into the process. We would be glad to arrange this event.

5. Comptroller General decisions have authorized the use of appropriated funds to pay the
costs incurred by employees participating in agency-authorized smoking cessation
programs. We suggest mentioning this in the Executive order. Suggested language:

“Heads of agencies are reminded that agencices may establish
programs designed to help employees stop smoking. However,
before authorizing payment for a smoking cessation program,
agencies are encouraged to carefully review the nature af the
program and the credentials of the organization offering it.”

6. Several reviewers expressed confusion over the definition of “courtyard,” Section 2, (b).
Does it pertain to enclosed courtyards only? We suggest incorporating clarifying language.

If you need any additional information, please contact Leigh Shein, Deputy Chief of Staff, at
(202) 606-1000.

cel

Ann McGuire

Special Assistant to the President
for Cabinet Affairs
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