
THE WHITE H O U S E 

W A S H I N G T O N 

June 12, 1996 

MEMORANDUM TO LEON PANETTA 

FROM: Marcia HaleUlJ^ 
Carol Rasco 
Sally Katzeivj-

SUBJECT: Advisory Commission on Intergovemmentai Relations (ACIR) Draft Report 

Governor Winter, ACIR's Chairman, has asked Marcia Hale to confidentially review a 
new draft of ACIR's unfunded mandates report. Although this draft addresses some of our 
previous concerns and is apparently acceptable to Governor Winter and possibly to other 
Democratic Commission members, we recommend that the three Administration officials on 
the Commission — Marcia Hale, Secretary Riley, and Administrator Browner — oppose the 
report and work to ensure other Democratic members oppose it. This memo seeks your 
approval of this approach. 

Background 

o ACIR's Congressional Charge — The Unfunded Mandates Reform Act directs ACIR 
to "review the role of Federal mandates in intergovernmental relations," including 
establishing a framework and measurement tools for evaluating mandates and 
identifying specific mandates that should be addressed. 

o Previous Administration Position — In January, the Commission voted to release a 
draft report for public comment. Federal Agencies commented extensively on the 
draft. In addition, on March 1, 1996 Marcia Hale wrote to Governor Winter stating 
the Administration's strong objections to the report's analytic approach and policy 
conclusions (letter attached). The letter indicated the draft report: 

o did not adequately speak to ACIR's Congressional charge to establish a broad 
conceptual framework for considering individual mandates; 

o did little to further consensus on fundamental questions such as how to 
measure the costs and benefits of mandates; 

o presented misleading analyses of 14 Federal health, safety, environmental, 
worker protection, and civil rights laws and recommended unacceptable 
changes to most of these laws; 

o failed in its analyses to consider the views of or effects on working men and 



women as directed by Congress; and 

o went beyond the scope of the Act by suggesting changes to disability civil 
rights statutes excluded by the Act. 

Revised Draft 

o Content — The new draft, although less egregious in its recommendations (attached), 
contains the same fundamental flaws. For example, the report: 

o still largely fails to consider benefits (the final page acknowledges ACIR did 
not consider the benefits of mandates on working men and women); 

o to mitigate what ACIR characterizes as costly mandates, recommends increased 
Federal spending and/or technical assistance for 7 statutes — Occupational 
Safety and Health Act (OSHA), - Omnibus Transportation Employee Testing 
Act (drug and alcohol testing), Clean Water Act (CWA), Individuals with 
Disabilities Education Act (IDEA), Americans with Disabilities Act (ADA), 
Safe Drinking Water Act (SDWA), and Clean Air Act (CAA) — and 
recommends new bureaucratic structures to assist states; 

o argues (unconvincingly) that two disability civil rights statutes — ADA and 
IDEA — are within the Commission's scope and recommends unacceptable 
changes to ADA; 

o proposes more moderate but still problematic changes to 5 statutes — the Fair 
Labor Standards Act (FLSA), Transportation Employee Testing Act, CWA, 
ADA, and Davis-Bacon related acts; and, 

o recommends a study of laws that provide private rights of action against state 
and local governments and recommends that the study be concluded prior to 
reauthorizing any existing statutes (e.g. environmental laws) with such 
provisions or enacting new statutes with such language. 

o Status — Governor Winter is ready to ask Commissioners to vote to approve the 
report. The Commission sunsets at the end of this fiscal year, is short on funds, and is 
eager to conclude its work. 

Recommendation 

Administration officials should oppose the revised draft and urge other Democratic 
members to oppose it. 

pros o This document is not good government and is not consistent with the 
Administration's message on unfunded mandates. It is a one-sided 
presentation of a complicated issue that stresses costs and calls for more 



Federal spending. 

o We are being urged by labor, environmental and disability groups to repudiate 
the report; fiscal conservatives could also criticize us for supporting it. 

o The Administration already has a strong record on unfunded mandates. We've 
issued executive orders and taken strong actions to implement the Unfunded 
Mandates Reform Act. We've also proposed changes to address certain specific 
burdens identified in the report (e.g. reporting requirements in IDEA) and have 
provided enhanced technical assistance and flexibility under numerous statutes. 

cons o Some Democratic Commission members may support the report, isolating 
Administration Democrats. 

o We could be criticized for not acting aggressively to address the burden of 
unfunded mandates. 

o We could be criticized as being inflexible given improvements in this draft. 

Attachments 
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The Role of 
F E D E R A L MANDATES 

in Intergovernmental Relations 
(Draft: May 30, 1996) 

RECOMMENDATIONS ON INDIVIDUAL MANDATES: 

1. Fair Labor Standards Act: 

Retain state and local government coverage under the FLSA but amend the Act to 
allow state and local govemment compliance with either the policies of the Act or the 
comparable policies of the federal govemment under Title 5, USC. 

2. Family and Medical Leave Act: 

Retain state and local govemment coverage under the FMLA. 

3, Occupational Safety and Health Act: 

Make no change in OSHA language regarding state and local government compliance; 
but, increase DOL consultation activities with state and local governments and increase federal 
funding sources for state and local govemment training and technical assistance on OSHA 
requirements as well as funding for implementation of requirements. 

4. Drug and Alcohol Testing of Commercial Drivers: 

Amend the law (ISTEA) to permit alternative testing requirements or program 
certification in lieu of testing requirements for small governments. In addition, the federal 
government should increase technical assistance to state and local governments on 
transportation safety requirements including the control and monitoring of drug and alcohol 
abuses by drivers. 

5, Metric Conversion for Plans and Specifications: 

Congress and the President are commended for extending the deadline for metric 
conversion of plans and specifications to the year 2000. 



6. Medicaid: Boren Amendment: 

Repeal the language ofthe Boren Amendment and insert language specifying that rate 
determinations are the sole responsibility of each participating state and that such rates must 
be established to assure that health and nursing home care is provided in conformity with 
applicable federal and state laws and regulations related to quality of care and safety 
standards. 

7. The Clean Water Act: 

Increase federal funding for states and local government to support construction of 
municipal wastewater facilities and amend the Act to give EPA specific authority to extend 
deadlines for compliance on a case-by-case basis. 

8. Individuals with Disabilities Education Act: 

Increase federal funding to 40% of the excess costs of special education as is 
authorized by the Individuals with Disabilities Education Act and amend the Act to relieve 
state and local governments of prescriptive administrative and recordkeeping requirements 
unrelated to the education of individuals with disabilities. Also, amend the Act to foster 
increased use of mediation and other forms of alternative dispute resolution. 

9. Americans with Disabilities Act: 

Provide increased technical assistance and educational information to state and local 
governments, as well as increased funding for compliance with mandated ADA requirements. 
Amend ADA to require the federal govemment to coordinate enforcement and technical 
assistance in areas where there are cross-agency issues. 

10. The Safe Drinking Water Act: 

Enact amendments to the Safe Drinking Water Act similar to those approved by the 
Senate in S.1316 (104th Congress) including language permitting states increased flexibility 
for implementation of national standards. 

11. Endangered Species Act: 

Amend the law to give state and local governments an official role in the management 
and planning decisions affecting the listing process, beyond the traditional consultation and 
full notice and comment requirements currently in effect. 



12. The Clean Air Act: 

' Make no change in existing federal standards but increase federal aid and technical 
assistance to help states comply. 

13. Davis-Bacon Related Acts: 

Amend the related laws to exempt projects below a higher dollar threshold than exists 
in most laws and consider exempting projects in which federal participation is a low 
percentage of total project costs. 

14. Required Use of Recycles Crumb Rubber (Repealed) 

Commend the Congress and the President for repealing this federal mandate. 

RECOMMENDATIONS ON COMMON ISSUES: 

1. Detailed Procedural Requirements: 

In general, state and local governments should be permitted, through statutory 
language, flexibility in choosing the methods 3used to comply with a federal mandate. 
Federal agencies should assist state and local governments by providing research and technical 
advice on implementation approaches and methods lo save the state and local governments 
design and adaptation costs, whenever possible. The focus of federal statutes, regulations, and 
policies should be on results, not process. 

2. Lack of Federal Concern About and Fund of Mandate Costs: 

As requires by the Unfunded Mandates Reform Act. the federal government should 
take federal, state, and local costs of policy implementation inlo consideration before enacting 
a law containing a federal mandate on state and local governments. In addition, the federal 
government should assume some share of mandate costs as an incentive to restrain the extent 
of the mandate and to aid in seeking the least costly alternatives. 

3. Federal Failure to Recognize State and Local Governments as Governments: 

Federal laws are regulatory policies should recognize that state, local, and tribal 
governments are co-makers of national policy who, in contrast to interest groups and private 
entities, are led by elected officials who must account to the voters within their respective 
jurisdictions just as do the President and the Members ofthe US Congress. 
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4. Authorization of Lawsuits Against State and Local Governments to Enforce Federal 
Law: 

The federal government should commission a study to examine the constitutional and 
intergovernmental issues raised by laws authorizing private rights of action against state and 
local governments. Such a study should be concluded prior to enactment of any more 
statutory language authorizing private rights of action against state or local governments and 
prior to any re-authorization of existing statutes with such language. 

5. Inability of Very Small Local Governments to Meet Mandate Standards and 
Timetables: 

The federal government should increase the number of laws and regulation that allow 
for deadline extensions or requirement modifications for very small governments that cannot 
meet existing time limitations or cannot afford compliance with national standards. 

6. Insufficient Communication on or Ineffective Coordination of Federal Polieies: 

The federal government should establish a coordination mechanism to assist state and 
local governments through the federal policy maze. The coordination mechanism should be 
designed to avoid the conflicts of interest that arise in a lead agency process because a lead 
agency usually has program as well as coordination responsibilities. Desk, officers could be 
assigned for each state as a single point of contact or ombudsperson for questions on federal 
policies and common rules could be drafted to implement mandates under the jurisdiction of 
multiple federal agencies. In addition, an arbitration process could be developed to make 
binding decisions on issues related to federal mandates that arise among federal agencies or 
between the federal agencies or between the federal government and state or local 
governments. 



E X E C U T I V E O F F I C E OF T H E P R E S I D E N T 

23-Jul-1996 12:16pm 

TO: Sally Katzen 

TO: Elizabeth E. Drye 
FROM: Daniel J. Chenok 

Office of Mgmt and Budget, OIRA 

CC: Marcia L. Hale 

SUBJECT: Final votes 

The f i n a l t a l l y was 13-7 (Kempthorne voted yes) against the 
report. 

The motion to have the Chair recommend whether to continue a f t e r 
consultation with Congress and the President was passed 
unanimously. 



THE WHITE HOUSE 

W A S H I N G T O N 

July 19, 1996 

INFORMATION 

MEMORANDUM TO THE PRESIDENT 

FROM: Marcia H a l e l / ^ 
Carol Rasco(̂  
Sally Katzen"! 

SUBJECT: Pending Vote on the Advisory Commission on Intergovernmental Relations' 
(ACIR's) Unfunded Mandates Report 

I . SUMMARY 

The Advisory Commission on Intergovernmental Relations (ACIR), chaired by 
Governor Winter, will vote on a final report on unfunded mandates Tuesday, July 23, 1996. 
The Administration commented extensively and critically on previous drafts of the report. 
Although this draft addresses some of our previous concerns, the three Administration 
officials on the Commission — Marcia Hale, Secretary Riley, and Administrator Browner — 
will oppose the report and are urging other members to oppose it. The decision to oppose the 
report was difficult; the vote is likely to be close and partisan. Governor Winter may call 
you between now and Tuesday to discuss the report. 

H. DISCUSSION 

Background 

The Unfunded Mandates Reform Act directed ACIR to "review the role of Federal 
mandates in intergovemmentai relations," including establishing a framework and 
measurement tools for evaluating mandates and identifying specific mandates that should be 
addressed. ACIR circulated a draft report last spring. On March 1, 1996, Marcia Hale 
wrote to Governor Winter stating the Administration's strong objections to the report. The 
draft report: (1) did little to further understanding of fundamental questions such as how to 
measure the costs and benefits of mandates or how state mandates affect local governments; 
(2) presented one-sided, misleading analyses of 14 Federal health, safety, environmental, 
worker protection, and civil rights laws and recommended unacceptable changes to most of 
these laws; and (3) failed in its analyses to consider the views of or effects on working men 
and women as directed by Congress. 

Reasons for Opposing Report 

The new report still fails to respond to the broad questions the Congress posed to 



ACIR about unfunded mandates. It remains a one-sided report that in places inaccurately 
characterizes requirements of current statutes and our approach to implementing them. The 
final draft recommends more moderate but still unacceptable statutory changes to provide 
relief to state and local governments while failing to adequately consider the effect of those 
changes on citizens and the environment. For example, the report proposes to: 

o Amend the Individuals with Disabilities Education Act and significantly increase 
Federal funding (disability and civil rights groups oppose this recommendation; we 
have argued that civil rights statutes are exempt from consideration by ACIR); 

o Amend Davis Bacon-related laws (requiring prevailing wages be paid to employees 
under certain federally-funded contracts) to consider exempting projects in which 
federal participation .is a lower percentage of total project costs (labor opposes). 

o Amend the Fair Labor Standards Act to allow state policies to be consistent with 
either with current law or with comparable policies that currently apply to the Federal 
govemment only (labor groups oppose); 

o Amend the Clean Water Act to allow EPA to extend compliance deadlines on a case-
by-case basis (environmental groups oppose); 

The report also: 

o recommends a commission study laws that provide private rights of action against 
state and local governments before Congress reauthorizes any existing statutes (e.g. 
environmental laws) with such provisions or enacts any new statutes with such 
language (labor, environmental, and civil rights groups oppose); and 

o to mitigate what ACIR characterizes as costly mandates, recommends increased 
Federal spending and/or technical assistance for 6 statutes and recommends new 
Federal bureaucratic structures to assist states. 

It was our hope that ACIR would provide a context in which to consider ways to 
further address state and local governments' concerns while maintaining our commitment to 
national objectives. Wc recognize that a vote against the report could be viewed as a vote 
against the states and for "unfunded mandates." Wc nevertheless feel that the report presents 
a one-sided, fundamentally flawed analyses and that we should not support it. 

You have a strong record on unfunded mandates. You signed Executive Order 12875 
during your first year in office to ensure that new regulations do not place undue burdens on 
states and communities. In March of 1995, you signed the Unfunded Mandates Reform Act. 
In March of this year we reported to Congress on the significant progress Federal agencies 
have made in implementing the Act. The Administration has also worked cooperatively with 
state and local governments to help them take full advantage of the flexibility that already 
exists in many Federal statutes. As ACIR concludes its work, we will work to ensure that 
your record and our reasons for opposing the Commission's report are well understood. 
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BRIEFING BOOK FOR ACIR MEETING ON UNFUNDED MANDATES REPORT 

111̂ 23, 1996 
Hall of States 

TAB A Opening statement from Marcia Hale opposing report with no amendments 

TAB B POTUS Memo summarizing issue 

TAB C Letters from Hale, EPA, ED to ACIR opposing report 

TAB D Other opposing views from DOL, DPC, and Citizens for Sensible Safeguards 

TAB E ACIR Commission member briefing book (includes report at Tab B) 

TAB F June 12 WS Chief of Staff memo opposing initial revisions to report 

TAB G Letters from Hale & Agencies, Katzen March 22 testimony opposing preliminary 
report 

TAB H Title HI of Unfunded Mandates Act authorizing report 

TAB I OMB Counsel memo on ACIR funding status 



- DRAFT PRESS STATEMENT — 

The President i s committed to addressing state, local and tribal 
government's concerns about unfunded mandates and has taken 
significant actions toward that end. Regrettably, the 
Administration must oppose the Advisory Commission on 
Intergovernmental Relations' (ACIR's) draft final Report: The 
Role of Federal Mandates in Intergovernmental Relations. The 
report f a i l s to respond to the broad questions the Congress posed 
to ACIR about unfunded mandates, and instead recommends statutory 
changes without adequately considering the effect of those 
changes on working men and women and the environment. The 
Administration w i l l continue to work with a l l levels of 
government to further our understanding of and response to 
unfunded mandates. 



- DRAFT PRESS STATEMENT --

The President i s committed to addressing state, l o c a l and t r i b a l 
government's concerns about unfunded mandates and has taken 
s i g n i f i c a n t actions toward that end. Regrettably, the 
Administration must oppose the Advisory Commission on 
Intergovernmental Relations' (ACIR's) d r a f t f i n a l Report: The 
Role o f Federal Mandates i n Intergovernmental Relations. The 
report f a i l s to respond to the broad questions the Congress posed 
to ACIR about unfunded mandates, and instead recommends statutory 
changes without adequately considering the e f f e c t of those 
changes on working men and women and the environment. The 
Administration w i l l continue to work with a l l levels of 
government to further our understanding of and response to 
unfunded mandates. 



STATEMENT ON UNFUNDED MANDATES REPORT 

by 

Marcia Hale 
Asst. t o the President f o r 
Intergovernmental A f f a i r s 

-- DRAFT --

The C l i n t o n A d m i n i s t r a t i o n has a strong record on unfunded 

mandates. We pushed f o r passage of the Unfunded Mandates Reform 

Act t h a t c a l l e d f o r t h i s r e p o r t . I had hoped the Commission's 

work would help us t h i n k more c l e a r l y and c o n s t r u c t i v e l y about 

unfunded mandates. A l l of us are searching f o r ways t o b e t t e r 

address s t a t e and l o c a l governments' concerns wh i l e meeting the 

goals embodied i n Federal s t a t u t e s . Regrettably, however, the 

A d m i n i s t r a t i o n cannot support the ACIR r e p o r t . 

Before t u r n i n g t o the r e p o r t , I want t o emphasize the 

s i g n i f i c a n t a c t i o n the A d m i n i s t r a t i o n has taken t o address s t a t e 

and l o c a l government concerns about unfunded mandates. The 

President signed Executive Order 12875 during h i s f i r s t year i n 

o f f i c e t o ensure t h a t new re g u l a t i o n s do not place undue burdens 

on s t a t e s and communities. I n March of 1995, he signed the 

Unfunded Mandates Reform Act. I n March of t h i s year we reported 

t o Congress on the s i g n i f i c a n t progress Federal agencies have 

made i n implementing the Act. The Ad m i n i s t r a t i o n has also worked 

c o o p e r a t i v e l y w i t h s t a t e and l o c a l governments t o help them take 

f u l l advantage of the f l e x i b i l i t y t h a t already e x i s t s i n many 

Federal s t a t u t e s . 



Unfortunately, the Commission's d r a f t f i n a l report doesn't 

move us further forward. 

As you know, the Unfunded Mandates Reform Act directed t h i s 

Commission to review the role of unfunded mandates i n 

intergovernmental relations. I t directed us: 

o to establish a framework for analyzing and discussing 

mandates; 

o to develop measurement tools for evaluating mandates; 

o to examine the impact of unfunded state mandates on l o c a l 

governments; and 

o to i d e n t i f y specific mandates that should be addressed. 

This i s a t a l l order, and as you know the Commission had 

l i m i t e d resources. Regrettably, the Commission has focused on 

spe c i f i c mandates without establishing a clear framework f o r 

analysis. Further, the Commission did not consider the views of 

working men and women i n i t s assessments as directed by Congress. 

As a r e s u l t , ACIR's recommendations do not r e f l e c t a balanced or 

careful consideration of the issues. 

I t would not be productive to debate the i n d i v i d u a l 

recommendations -- each one raises multiple issues and could 



consume hours of our time. 

For example, the r e p o r t discusses the costs t o s t a t e s and 

l o c a l governments of c i t i z e n s u i t p r o v i s i o n s . I t also c a l l s f o r 

a study of such laws. But i t does not discuss the success such 

p r o v i s i o n s have had i n ensuring f u l l implementation of c r i t i c a l 

f e d e r a l s t a t u t e s . Based on t h i s one-sided a n a l y s i s , the r e p o r t 

recommends t h a t Congress hold hostage a l l l e g i s l a t i o n w i t h such 

p r o v i s i o n s u n t i l the study i s completed. Without considering the 

consequences f o r people and the environment, the r e p o r t concludes 

t h a t Congress should not reauthorize the Safe D r i n k i n g Water Act, 

the I n d i v i d u a l s w i t h D i s a b i l i t y Education Act, Medicaid law, or a 

myriad of other s t a t u t e s w i t h c i t i z e n s u i t p r o v i s i o n s , and should 

not pass any new laws w i t h these p r o v i s i o n s , u n t i l another 

Commission has studied the issue f u r t h e r . 

The A d m i n i s t r a t i o n cannot support t h i s approach. C i t i z e n 

s u i t s have proved h i g h l y b e n e f i c i a l i n ensuring Federal s t a t u t e s 

are implemented as intended by Congress. 

I n t h i s and other areas of the r e p o r t the Commission has 

simply overreached w h i l e f a i l i n g t o complete f i r s t t h i n g s f i r s t . 

I n s h o r t , the r e p o r t contains a series of recommendations t h a t 

are not w e l l supported and does not meet Congress's charge t h a t 

i t provide a framework f o r looking at unfunded mandates i n a 

coherent and balanced way. 



The Administration commented extensively on the previous 

d r a f t ACIR report. We appreciate the Commission's hard work i n 

making revisions to the d r a f t that incorporate many of our 

comments. Nevertheless, we regrettably cannot support the 

current d r a f t for the reasons I have stated and as I discussed i n 

more d e t a i l i n my July 3 l e t t e r to Governor Winter. There i s no 

easy way to amend the d r a f t given i t s fundamental shortcomings. 

We therefore urge the Commission to vote to disapprove i t without 

amendments. 

*** 

I know the members of t h i s Commission share my and the 

President's commitment to making further progress i n addressing 

unfunded mandates and improving intergovernmental r e l a t i o n s . The 

Commission has produced a number of reports that have improved 

our understanding of intergovernmental relations and have led to 

rea l improvements i n Federal policy as i t affects state, l o c a l 

and t r i b a l governments. The Administration has appreciated the 

ACIR's contributions. 

I look forward to continuing t h i s dialogue on unfunded 

mandates beyond the work of t h i s Commission. 
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will oppose the report and arc urging other members to oppose it. The decision to oppose the 
report was difficult; the vote is likely to be close and partisan. Governor Winter may call 
you between now and Tuesday to discuss the report. 

I I . DISCUSSION 

Background 

The Unfunded Mandates Reform Act directed ACIR to "review the role of Federal 
mandates in intergovernmental relations," including establishing a framework and 
measurement tools for evaluating mandates and identifying specific mandates that should be 
addressed. ACIR circulated a draft report last spring. On March 1, 1996, Marcia Hale 
wrote to Governor Winter stating the Administration's strong objections to the report. The 
draft report: (1) did little to further understanding of fundamental questions such as how to 
measure the costs and benefits of mandates or how state mandates affect local governments; 
(2) presented one-sided, misleading analyses of 14 Federal health, safety, environmental, 
worker protection, and civil rights laws and recommended unacceptable changes to most of 
these laws; and (3) failed in its analyses to consider the views of or effects on working men 
and women as directed by Congress. 

Reasons for Opposing Report 

The new report still fails to respond to the broad questions the Congress posed to 



ACIR about unfunded mandates. It remains a one-sided report that in places inaccurately 
characterizes requirements of current statutes and our approach to implementing them. The 
final draft recommends more moderate but still unacceptable statutory changes to provide 
relief to state and local governments while failing to adequately consider the effect of those 
changes on citizens and the environment. For example, the report proposes to: 

o Amend the Individuals with Disabilities Education Act and significantly increase 
Federal funding (disability and civil rights groups oppose this recommendation; wc 
have argued that civil rights statutes arc exempt from consideration by ACIR); 

o Amend Davis Bacon-related laws (requiring prevailing wages be paid to employees 
under certain federally-funded contracts) to consider exempting projects in which 
federal participation is a lower percentage of total project costs (labor opposes). 

o Amend the Fair Labor Standards Act to allow state policies to be consistent with 
either with current law or with comparable policies that currently apply to the Federal 
government only (labor groups oppose); 

o Amend the Clean Water Act to allow EPA to extend compliance deadlines on a casc-
by-casc basis (environmental groups oppose); 

The report also: 

o recommends a commission study laws that provide private rights of action against 
state and local governments before Congress reauthorizes any existing statutes (e.g. 
environmental laws) with such provisions or enacts any new statutes with such 
language (labor, environmental, and civil rights groups oppose); and 

o to mitigate what ACIR characterizes as costly mandates, recommends increased 
Federal spending and/or technical assistance for 6 statutes and recommends new 
Federal bureaucratic structures to assist states. 

It was our hope that ACIR would provide a context in which to consider ways to 
further address state and local governments' concerns while maintaining our commitment to 
national objectives. Wc recognize that a vote against the report could be viewed as a vote 
against the states and for "unfunded mandates." We nevertheless feci that the repon presents 
a one-sided, fundamentally flawed analyses and that we should not support it. 

You have a strong record on unfunded mandates. You signed Executive Order 12875 
during your first year in office to ensure that new regulations do not place undue burdens on 
states and communities. In March of 1995, you signed the Unfunded Mandates Reform Act. 
In March of this year we reported to Congress on the significant progress Federal agencies 
have made in implementing the Act. The Administration has also worked cooperatively with 
state and local governments to help them take full advantage of the flexibility that already 
exists in many Federal statutes. As ACIR concludes its work, wc will work to ensure that 
your record and our reasons for opposing the Commission's report arc well understood. 



THE WHITE HOUSE 

W A S H I N G T O N 

July 3, 1996 

The Honorable William F. Winter 
Chairman 
U.S. Advisory Commission on 

Intergovemmentai Relations 
800 K Street, NW 
Suite 450, South Building 
Washington, DC 20575 

Dear Governor Winter: 

Thank you for sharing with me a revised draft of the Advisory Commission on 
Intergovemmentai Relations (ACIR) Report: The Role of Federal Mandates in 
Intergovernmental Relations. Although the draft has improved, the revisions to it have not 
addressed some of the Administration's fundamental concerns articulated in my March 1, 1996 
letter to you (attached). The report still fails to respond to the broad questions the Congress 
posed to ACIR about unfunded mandates, and instead recommends statutory changes without 
adequately considering the effect of those changes on citizens and the environment. 
Regrettably, the Administration cannot endorse the draft report. 

As you know, the Clinton Administration has taken action on several fronts to address 
state and local govemment concerns about unfunded mandates. The President signed 
Executive Order 12875 during his first year in office to ensure that new regulations do not 
place undue burdens on states and communities. In March of 1995, he signed the Unfunded 
Mandates Reform Act. In March of this year we reported to Congress on the significant 
progress Federal agencies have made in implementing the Act. The Administration has also 
worked cooperatively with state and local governments to help them take full advantage of 
the flexibility that already exists in many Federal statutes. 

It was our hope that ACIR would provide a context in which to consider ways to 
further address state and local governments' concerns while maintaining our commitment to 
national objectives. As you know, the Unfunded Mandates Reform Act directs ACER to 
"review the role of Federal mandates in intergovemmentai relations," including establishing a 
framework and measurement tools for evaluating mandates, identifying specific mandates thar 
should be addressed based on that framework, and investigating the role of unfunded state 
mandates on local governments. Congress also directed ACIR to consider the views of and 
the impact on working men and women in evaluating mandates. 



ACIR was unable to focus its limited resources in a way that would fulfill these 
objectives. As a result, we find that ACIR's recommendations do not reflect a balanced or 
careful consideration of the issues. The report captures states' and local governments' 
concerns about certain Federal laws but, as acknowledged in the report (p. 33), it does not 
reflect the views of the working men and women who benefit from these laws. 

For example, the report discusses the costs to states and local governments, but not 
the benefits to the public, of citizen suit provisions. The report calls for a study of laws that 
provide pnvate rights of action against state and local governments which is appropriate, but 
the recommendation goes on to state that pending conclusion of the study no new citizen suit 
provisions should be enacted nor any reauthorized nor should any statutes with such language 
be reauthorized (p. 7). The Administration cannot support this approach. Citizen suits have 
proved highly beneficial in ensuring Federal statutes are implemented as intended by 
Congress. 

Further, the report inappropriately reviews a disability civil rights statute - the 
Individuals with Disabilities Education Act (IDEA). This and other civil rights statutes do 
not fall within the scope of the Unfunded Mandates Reform Act. The Administration 
disagrees with the report's conclusion to the contrary. 

Additionally, the report's recommendations have potentially significant adverse budget 
implications. The report recommends complex new Federal bureaucratic structures and calls 
for increased spending or technical assistance under six statutes. Although the Administration 
has supported increased aid to states in implementing Federal laws where appropriate, the 
Administration is concemed about the open-ended nature of these recommendations. 

As you know, the Administration commented extensively on the previous draft ACIR 
report. We appreciate the Commission's hard work in making revisions to the draft that 
incorporate many of our comments. Nevertheless, we regrettably cannot support the current 
draft for the reasons outlined above. Please contact me if you would like to discuss this issue 
further. 

Sincerely, 

Marck L. Hale 
Assistant to the President and Director for 

Intergovemmentai Affairs 

Attachment 

cc: ACIR Commission Members 
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UNITED STATES DEPARTMENT OF EDUCATION 

THE SECRETARY 

J u l y 5, 1996 

W i l l i a m E. Davis 
Executive D i r e c t o r 
Advisory Council on Governmental Re l a t i o n s 
South B u i l d i n g . Suite 450 
800 K S t r e e t , NW 
Washington, DC 20575 

Dear D i r e c t o r Davis: 

I am responding t o your memorandum of June 26 concerning the 
c o n f i d e n t i a l d r a f t of the f i n a l ACIR r e p o r t on f e d e r a l mandates, 
undertaken i n accordance w i t h T i t l e I I I of the Unfunded Mandates 
Reform Act. I r e g r e t t o inform you t h a t a f t e r c a r e f u l l y 
reviewing the d r a f t as i t p e r t a i n s t o the r e s p o n s i b i l i t i e s of the 
Department of Education, I cannot approve the f i n a l r e p o r t i n i t s 
cur r e n t form. These are my major concerns: 

(1) The d r a f t r e p o r t (page 7) presents f o r the f i r s t time a 
one-sided argument i n favor of a study of the " c o n s t i t u t i o n a l and 
intergovernmental issues r a i s e d by laws a u t h o r i z i n g p r i v a t e 
r i g h t s of a c t i o n against s t a t e and l o c a l governments," and then 
goes on to recommend t h a t such a study should be completed " p r i o r 
t o .,. any r e a u t h o r i z a t i o n s of e x i s t i n g s t a t u t e s w i t h such 
language." I cannot agree t o the postponement of the 
r e a u t h o r i z a t i o n of the I n d i v i d u a l s w i t h D i s a b i l i t i e s Education 
Act (IDEA) u n t i l such a study i s completed. We have come too f a r 
i n the r e a u t h o r i z a t i o n of IDEA -- which passed the House on June 
10 under suspension of the r u l e s and i s pending f l o o r 
c o n s i d e r a t i o n i n the Senate t o accept such a recommendation 
and the l i k e l i h o o d of long-term delay of che important reforms 
and improvements t h a t the Department, State and l o c a l providers, 
and parents are seeking. Indeed, as you know, many of those 
reforms are f u l l y c o n s i s t e n t w i t h ACIR's recommendations 
regarding the r e d u c t i o n of a d m i n i s t r a t i v e burdens and the need 
f o r mediation and a l t e r n a t i v e dispute r e s o l u t i o n processes i n 
IDEA. 

(2) The d r a f t r e p o r t ' s discussion of IDEA i s unacceptable 
f o r several reasons. F i r s t , IDEA should not be included i n the 
r e p o r t . IDEA, i n essence, i s a c i v i l r i g h t s s t a t u t e and should 
not be considered as another f e d e r a l program f o r purposes of the 
r e p o r t . I am pleased t o see t h a t d i s c u s s i o n of the Americans 
w i t h D i s a b i l i t i e s Act has been dropped from the d r a f t r e p o r t and 
believe t h a t IDEA should be delete d as w e l l . 

GOO INDEPENDENCE AVE.. S.W WASHINGTON, D C. 20202-0100 
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Second, I cannot support the recommendation t h a t funding f o r 
the IDEA Grants t o States program be suddenly increased -- over 
f i v e - f o l d -- t o 40 per cent of the excess costs o f s p e c i a l 
education. I am proud t h a t the President's f i s c a l year 1997 
budget request f o r Grants t o States under IDEA would provide 
f u l l y $279 m i l l i o n more than the amount provided by Congress f o r 
f i s c a l year 1996 and would reverse the t r e n d of d e c l i n i n g Federal 
p a r t i c i p a t i o n i n the education of students w i t h d i s a b i l i t i e s . I 
am sure t h a t we agree the President's budget i s a step i n the 
r i g h t d i r e c t i o n , but I must oppose funding recommendations t h a t 
are so u n r e a l i s t i c . 

F i n a l l y , although I appreciate the e f f o r t s t h a t have been 
made i n the d r a f t r e p o r t t o acknowledge the accomplishments of 
IDEA over the years as w e l l as the Department's wide c o n s u l t a t i o n 
w i t h State and l o c a l p r o v i d e r s , parents, and other i n t e r e s t e d 
p a r t i e s i n developing i t s r e a u t h o r i z a t i o n and reform proposal, 
the o v e r a l l tone of the discussion of IDEA remains negative and 
slanted. This i s p a r t i c u l a r l y unfortunate i n l i g h t of the f a c t 
t h a t , apart from the reference t o the 40 per cent funding l e v e l , 
the recommendations and the Department's reform and 
r e a u t h o r i z a t i o n goals are remarkably c o n s i s t e n t . 

I n conclusion, i t i s unfortunate t h a t we have been unable t o 
reach agreement on the c u r r e n t d r a f t . I know t h a t you and your 
s t a f f -- as w e l l as members of the Department -- have worked hard 
to f i n d a m u t u a l l y s a t i s f a c t o r y r e s u l t w i t h respect t o IDEA. I 
regret t h a t i t does not seem possible t o succeed i n the few 
remaining weeks. 

Yours s i n c e r e l y . 

Richard W. R i l e y ^^T^ 
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TO: M a r c i a L . Hale 

FROM: J e n n i f e r L. K l e i n 

Domestic Po l i c y Council 

CC: Christopher C. Jennings 

SUBJECT: ACIR Report 

You had asked f o r our view on the Medicaid problems i n the ACIR 
r e p o r t . The major problem i s t h a t the r e p o r t recommends t h a t a 
study be commissioned t o examine p r i v a t e r i g h t s of a c t i o n . U n t i l 
the study i s completed, the r e p o r t recommends a moratorium on new 
laws and r e a u t h o r i z a t i o n of e x i s t i n g laws t h a t grant p r i v a t e 
r i g h t s of a c t i o n against s t a t e and l o c a l governments. We have 
argued throughout the Medicaid debate t h a t a r i g h t of a c t i o n by. 
an i n d i v i d u a l heard i n f e d e r a l c o u r t i s an e s s e n t i a l p a r t of the 
Medicaid guarantee. Therefore, we would oppose the study and the 
moratorium. 

Please l e t me know i f you have any a d d i t i o n a l questions. 

In ' 



TALKING POINTS ON ACIR DRAFT REPORT 

Although the d r a f t has improved, the r e v i s i o n s have not 
addressed the Administration's fundamental concerns. 

We're unhappy w i t h the o v e r a l l approach and oppose', many of 
the s p e c i f i c p o l i c y recommendations. 

General Problems 

o The r e p o r t f a i l s to respond t o broad questions posed by 
Congress t o ACIR, such as: how do sta t e mandates a f f e c t 
l o c a l governments? How should we measure the costs and 
b e n e f i t s of mandates? 

o Report i s also very one-sided. I t focuses on s t a t e s ' and 
governments' concerns but f a i l s t o consider the views of and 
impact on working men and women i n ev a l u a t i n g mandates as 
d i r e c t e d by Congress. 

o Recommends increased t e c h n i c a l assistance and f i n a n c i a l 
assistance under 6 s t a t u t e s ( p o t e n t i a l budget b u s t e r ) . 

Objections t o Recommended St a t u t o r y Changes 

o Includes I n d i v i d u a l s w i t h D i s a b i l i t i e s Education Act (IDEA) 
-- a d i s a b i l i t y c i v i l r i g h t s s t a t u t e exempt from 
c o n s i d e r a t i o n under the Unfunded Mandates Reform Act. 
Recommends Fed. Government fund 40% of implementation costs. 

o Recommends amending the Fair Labor Standards Act to allow 
s t a t e and l o c a l governments t o comply w i t h r u l e s t h a t apply 
t o the Federal government ra t h e r than the p o l i c i e s t h a t 
govern p r i v a t e i n d u s t r y . (Labor w i l l oppose) 

o Recommends extending Clean Water Act deadlines, 
( e n v i r o n m e n t a l i s t s w i l l oppose) 

o Recommends t h a t no new or e x i s t i n g c i t i z e n s u i t p r o v i s i o n s 
be enacted or reauthorized u n t i l a commission studies 
c i t i z e n s u i t s . C i t i z e n s u i t provisions have been h i g h l y 
e f f e c t i v e i n ensuring Federal laws -- p a r t i c u l a r l y 
environmental and c i v i l r i g h t s laws -- are f u l l y 
implemented. 

o Recommends amending Davis Bacon-related laws t o set higher 
d o l l a r threshold and suggests considering exempting p r o j e c t s 
w i t h a low percentage of Federal funds, ( l a b o r w i l l oppose) 

o Recommends weakening drug and alcohol t e s t i n g p r o v i s i o n s of 
the Transportation Employee Testing Act. 
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REVIEWOF ACIR JUNE 25 FEDERAL MANDATES REPORT: 
A REPORTTHAT SHOULD B E OPPOSED 

Citizens for Sensible Safeguards, a coalition of more than 300 national organizations, has obtained a 
June 25, 1996 draft of an ACIR report on federal mandates While CSS has not had time to fully 
evaluate the draft, it has drawn preliminary conclusions. 

CSS strongly opposes the report and actively urges a negative vote by the ACIR Commission 
Members, which aie to meet on July 23, 1996. The June 25 draft demonstrates that the ACIR staff 
have lost nearly all objectivity in researching and writing a final report. Furthermore, the ACIR efforts 
to develop a final report have not met the statutory requirements of the Unfunded Mandates Reform 
Act of 1995 (P L 104-4) with respect to addressing certain subjects (Sec. 302(a)(3)) or holding more 
than one hearing on the preliminary report (Sec. 302(c)(2)). 

ACIR issued a preliminary report in January, 1996 fo seek public input. The preliminary report was 
roundly criticized by the public interest community, along with unions representing working men and 
women. CSS issued a report on March 5, 1996, called Shirking Responsibility, that was highly 
critical of the ACIR preliminary report. Despite the firestorm of protest, the June 25 draft has 
changed only in a veiy modest mannei. 

Our preliminary review indicates two types of problems with the June 25 draft report. The first type 
deals with the recommendations dealing with specific mandates Ofthe 13 specific 
recommendations, CSS opposes all but four. We oppose some combination of the 
recommendations and supporting text for the Fair Labor Standards Act. Occupational Safety and 
Health Act, Davis-Bacon related acts, Individuals with Disabilities Education Act, Endangered 
Species Act, Clean Water Act, Safe Drinking Water Act, Clean Air Act, and Medicaid Boien 
Amendment. More detail on the CSS response to specific ACIR recommendations will be developed. 

The second type of problems concern the tone of the report and the biased nature of the introductory 
and conclusionary sections. Before identifying general problems, it should be noted that the ACIR 
June 25 draft does not comply with the Unfunded Mandates Reform Act. The Act requires ACIR to 
"investigate and review the role of Federal mandates in intergovernmental relations and their impact 
on State, local, tribal, and Federal government objectives and responsibilities, . . . and consider views 
of and the impact on working men and women on those same matters." The June 25 report does not 
address the views of working men and women. 

General Problems 

1. The report does not address the tension that may exist between a basic right, as 
perceived by a citizen, and a mandate, as perceived by a state or local government; 
ACIR wrongly includes civil and constitutional rights programs as "federal 
mandates;" and ACIR should advise Congress on the need to narrow the definition of 
"federal mandate" to not include voluntary programs. During the single ACIR public 
hearing, 

witnesses repeatedly testified that what is perceived to be a mandate by state and local 
governments is a critical right to citizens that live in that state. The report fails to address this 
dilemma, and is skewed heavily to the viewpoint of state and local governments, instead of 
the public. For example, safe drinking water is perceived by local governments as a costly 
mandate imposed upon them, whereas citizens view it as a basic right. 
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The Unfunded Mandates Reform Act is very clear that laws and regulations enforcing 
constitutional rights and prohibiting discrimination are not be considered a federal mandate. ' 
Yet ACIR persists in including such laws in its analysis. For example, the ACIR makes 
recommendations on the Individuals with Disabilities Education Act (IDEA) even though the 
law is designed to prohibit discrimination and the courts have ruled that a free, appropriate 
public education is a constitutional right. Additionally, the ACIR raises study of more 
"mandates," such as the "Motor Voter" law which is intended to enforce the constitutional 
right to vote. 

Even though Sec. 305 of the Unfunded Mandates Reform Act defines "Federal mandate" 
broadly, it is irresponsible of ACIR not to raise the need for Congress to narrow the definit ion. 
Federal programs in which a state or local government or any other recipient -- voluntarily 
chooses to participate in, should not be considered a mandate. A numbei of couit decisions 
have concluded that the federal government has the right to impose restrictions on recipients 
of federal funds as a condition of receipt of those funds (see, for example, Rust v. Sul l ivan). 
By including laws such as the Occupational Safety and Health Act or Medicaid, in which 
states choose to voluntarily participate, the ACIR June 25 draft presents a false perception of 
intergovernmental issues. 

2. The ACIR dra f t is d e v o i d of any re ference to the benef i ts of federa l l aws . The June 25 
draft emphasizes intergovernmental difficulties with implementing federal mandates, but 
does not discuss the benefits derived from these public protections. This type of analysis 
significantly biases the leport, adding to its credibility problems. 

3. The ACIR w o u l d have us bel ieve that s tate and local g o v e r n m e n t s s h o u l d be t rea ted 
d i f fe ren t l y than o ther regu la ted ent i t ies. Of course there are times when the federal 
government should work in partnership with state and local governments in designing and 
implementing initiatives, such as information data collection efforts or service integration 
activities However, state and local governments are also employers and polluters They are 
no different than any other regulated entity in this respect. (In fact, that is why the U.S. 
Congress has made federal laws that apply to other Americans also apply to itself.) 
Providing preferential treatment to state and local governments unfairly tilts the regulatory 
playing field. Suddenly, employees of state and local governments may receive fewer 
workplace protections than those workers in the private sector. 

Already state and local governments are not required to comply with important federal 
safeguards. For example, one o f the most successful environmental laws, the Emergency 
Planning and Communi ty Right-to-Know Act, which requires annual disclosure of toxic 
chemicals to the environment, does not apply to state and local governments, but does apply 
to federal agencies and many businesses. Instead of providing preferential treatment for 
state and local governments, the ACIR should be concentrating on where gaps in public 

1 The definition of "federal mandate" is guided by Sec. 3 of the Act. However. Sec. 305, which is in title 
III and applies to the ACIR study, overrides Sec. 3 and provides a different definition of "federal mandate" 
that includes an "enforceable duty upon State, local, or tribal governments including a condition of Federal 
assistance or a duty arising from participation in a voluntary Federal program." Nonetheless, the definition 
in Sec. 305 does not override the seven exclusions to the Act listed in Sec. 4. Sec. 4 states that the Act 
shall not apply to any law or regulation that "(1) enforces constitutional rights of individuals; [or] (2) 
establishes or enforces any statutory rights that prohibit discrimination on the basis on race, color, religion, 
sex, national origin, age. handicap, or disability." 
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safeguards exist and offering recommendations on how to address the unmet need without 
imposing unnecessary burdens. 

4 The ACIR does not describe why the federal protections were developed in the first 
place. The reason federal law is created is to address a felt need -- one that is openly 
debated and chronicled. The ACIR June 25 draft does not describe why "federal mandates" 
are created in the first place. In many cases, it is because state and local governments are 
not addressing the problem. In other cases, it is to develop uniformity throughout the country 
to ensure that citizens, no matter where they live, are afforded equal protection Once again, 
the ACIR bias makes the report sound as though it has become a trade association for state 
and local governments instead of applying an analytical framework to a difficult issue. 

5. The ACIR draft has enormous credibility problems beyond those identified above. The 
June 25 draft is filled with inaccuracies that makes it difficult to give the recommendations 
any credibility. For example, on page 4 of the draft, it states that "ACIR was unable to review 
more than the 13 selected mandates " On its face this is inaccurate since the preliminary 
report reviewed 14, not 13, mandates. 

The description on page 5 dealing with the public comments and testimony that ACIR 
received on the preliminary report is woefully inadequate. Theie is no mention about the 
types of comments that were received and that the preponderance of them were in opposition 
to ACIR's preliminary report. 

Probably most extreme is the bold conclusionary statement on page 30: "The [ACIR] review 
of existing mandates has already contributed positively to improvements in intergovernmental 
relations. Advocacy groups on all sides of various mandate issues have started to rethink 
their positions, to better articulate their concerns, and to discuss face-to-face with one 
another." This is simply a self-serving statement that defies the fact that CSS continues to 
publicly oppose the ACIR actions, not to rethink our positions There has been no face-to-
face communication with the ACIR staff, nor initiative on their part to engage the coalition on 
our views. ACIR may be correct in stating that it has helped CSS to "better articulate their 
concerns," but solely because of the outrageous actions taken by this governmental dgency 
and the lack of empirical evidence to justify its conclusions. 

6. The process for developing a final report is inadequate and inappropriate. Federal 
agencies received the ACIR report no sooner than June 26 and were asked to submit 
comments to the ACIR by July 3. Thus, most agencies had less than one week to react to 
the June 25 draft -- and at a time that was nearing a federal holiday. This is the same 
approach the ACIR took in releasing it preliminary report -- allowing agency staff to review the 
report during the holiday season, which also happened to be during a government shutdown. 

The public also has not been adequately included in this process. We criticized the ACIR for 
initially announcing that a $400 pei peison confeience would serve the statutoiy lequiiement 
for public hearings. ACIR relented and held one public hearing. The statute, however, 
requires ACIR to hold "public hearings" -- that is, more than one. This has not been done. 

During the public hearing Governor Winter, the chair of ACIR, made several statements 
about public notification of future ACIR actions on this subject. OMB Watch followed up with 
a letter to the Governor for clarification on several points. The ACIR responded in a letter that 
stated that future meetings regarding the development of the final report would be posted in 
the Congressional Monitor, a private publication. We encouraged them to make such 
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announcements in the Federal Register in addition to the private publication. It was not until 
July 10, after CSS complained that there had been no announcement of a July 23 meeting, 
that ACIR published in the Federal Register an announcement of the meeting to consider the 
draft report. Thus, the public had less than two weeks notice about the meeting. We find this 
unacceptable. 

The ACIR recommendation "to restructure federal laws to restore comity between the 
governments" needs clarification, and the recommendations to conduct further 
studies must be deleted. On page 2 of the June 25 draft, it states: "ACIR recommends that 
mandate relief studies, and related efforts focus on how to restructure federal laws and 
restore comity between the governments in the American federal system, not on the 
elimination or repeal of federal laws." What CSS opposed in the preliminary report was the 
notion of exempting state and local governments with compliance of federal laws and 
protections, thereby creating what CSS called "a crazy quilt of public protections for some, 
but not for others." ACIR never proposed eliminating or repealing federal laws, just allowing 
state and local government to be excluded from complying This general ACIR 
recommendation must affirmatively state that ACIR is not recommending a policy of 
exempting state and local governments from compliance with federal laws and protections 

Additionally, the June 25 draft (ecommends a leview of "additional existing fedeial 
mandates," further study of "laws authorizing private right-of-action against state and local 
governments," and a review of the Resource Conservation Recovery Act, Superfund. 
Medicaid, job training services, and "Motor Voter" requirements is needed "as soon as 
possible." Given the sloppy, one-sided nature of the June 25 draft, we believe these ACIR 
recommendations should be dropped. On what basis is ACIR mentioning RCRA, Superfund. 
Medicaid, job training, and Motor Voter Motor Voter, for example, has been subjected to 
court review and has been upheld. Congress has an appropiiate means for reviewing these 
laws and will debate them in the public eye when up they are up for reauthorization. 

CSS strongly objects to the conclusion on page 7 that a study be commissioned to examine 
issues raised by laws authorizing private rights-of-action. The private right-of-action is the 
only way individuals can enforce their rights under the law. Rights that are not enforceable 
are meaningless. We also strongly oppose the recommendation that there should be a 
moratorium on new laws and reauthorization of existing laws that grant private rights-of-
action against state and local governments until this study be completed. Such 
recommendations have an impact on a wide range of laws, including the Americans with 
Disabilities Act and most entitlement programs. This section of the ACIR June 25 draft 
should be dropped. 
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THE WHITE HOUSE 

W A S H I N G T O N 

June 12, 1996 

MEMORANDUM TO LEON PANETTA 

FROM: Maicia HalcVJJ^ 
Carol Rasco &Jj£— 
Sally Katzen/^P^" 

SUBJECT: Advisory Commission on Intergovernmental Relations (ACIR) Draft Report 

Governor Winter, ACIR's Chaiiman, has asked Marcia Hale to confidentUlly review a 
new draft of AQR's unfunded mandates report. Although this draft addresses some of our 
previous concerns and is apparently acceptable to Governor Winter and possibly i:o other 
Democratic Commission members, we recommend that the three Administration officials on 
the Commission — Marcia Hale, Secretary Riley, and Administrator Browner — oppose the 
report and work to ensure other Democratic members oppose it. This memo seeks your 
approval of this approach. 

Background 

o ACIR's Congressional Charge — The Unfunded Mandates Reform Act directs ACIR 
to "review the role of Federal mandates in intergovernmental relations," including 
establishing a framework and measurement tools for evaluating mandates and 
identifying specific mandates that should be addressed. 

o Previous Administration Position — In January, the Commission voted to release a 
drafts report for public comment. Federal Agencies commented extensively on the 
draft. In addition, on March 1, 1996 Marcia Hale wrote to Governor Winter stating 
the Administration's strong objections to the report's analytic approach and policy 
conclusions (letter attached). Trie letter indicated the draft report: 

o did not adequately speak to AQR's Congressional charge to establish a broad 
conceptual framework fo: considering individual mandates; 

o did little to further consensus on fundamental questions such as how to 
measure the costs and benefits of mandates; 

o presented misleading analyses of 14 Federal health, safety, environmental, 
worker protection, and civil rights laws and recommended unacceptable 
changes to most of these laws; 

o failed in its analyses to consider the views of or effects on working men and 
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women as directed by Congress; and 

went beyond the scope of the Act by suggesting changes to disabil ity civil 
rights statutes excluded by the Act. 

Revised Draft 

o Content — The new draft, although less egregious in its recommendations (attached), 
contains the same fundamental flaws For example, the report: 

o still largely fails to consider benefits (the final page acknowledges ACIR did 
not consider the benefits of mandates on working men and women); 

o to mitigate what ACIR characterizes as costly mandates, recommends increased 
Federal spending and/or technical assistance for 7 statutes — Occtjipational 

- Safety and Health Act (OSHA), Omnibus Transportation Employee Testing 
Act (drug and alcohol testing), Clean Water Act (CWA), Individuals with 
Disabilities Education Act (IDEA), Americans with Disabilities Act (ADA), 
Safe Drinkin£ Water Ac: (SDWA), and Clean Air Act (CAA) — and 
recommends new bureaucratic structures to assist states; 

o argues (unconvincingly) that two disability civil rights statutes — <\DA and 
IDEA — are within the Commission's scope and recommends unacceptable 
changes to ADA; 

o proposes more moderate but srill problematic changes to 5 statutes — the Fan-
Labor Standards Act (FLSA), Transportation Employee Testing Act, CWA, 
ADA, and Davis-Bacon related acts, and, 

o recommends a study of laws that provide private rights of action against state 
• and local governments and recommends that the study be concluded prior to 

reauthorizing any existing statutes (e.g. environmental laws) with such 
provisions or enacting new statutes with such language. 

o Status — Governor Winter is ready to ask Commissioners to vote to approve the 
report. The Commission sunsets at the end of this fiscal year, is short on funds, and is 
eager to conclude its work. 

Recommendation 

Administration officials should oppose the revised draft and urge other Democratic 
members to oppose it 

pros o This document is not gocd government and is not consistent with the . 
Administration's message on unfunded mandates. It is a one-sided1, 
presentation of a complicated issue that stresses costs and calls for more 
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Federal spending. 

o We are being urged by labor, environmental and disability groups to repudiate 
the report; fiscal conservatives could also criticize us for supporting it. 

o The Administration already has a strong record on unfunded mandates. We've 
issued execu;ivc orders and taken strong actions to implement the Unfunded 
Mandates Reform Act. We've also proposed changes to address certain specific 
burdens identified in the report (e.g. reporting requirements in IDEA) and have 
provided enhanced technical assistance and flexibility under numerous statutes. 

cons o Some Democratic Commission members may support the report, isolating 
Admir.istration Dcmocrets. 

o We could be criticized for not acting aggressively to address the burden of 
unfunded mandates. 

o We could be criticized as being inflexible given improvements in tiiis draft. 

Attachments 



STATEMENT OF SALLY KATZEN 
ADMINISTRATOR 

OFFICE OF INFORMATION AND REGULATORY AFFAIRS 
OFFICE OF MANAGEMENT AND BUDGET 

BEFORE THE 
SUBCOMMITTEE ON HUMAN RESOURCES AND INTERGOVERNMENTAL 

AFFAIRS 
COMMITTEE ON GOVERNMENTAL REFORM AND OVERSIGHT 

UNITED STATES HOUSE OF REPRESENTATIVES 

March 22,1996 

Good morning Mr. Chairman and Members of the Committee. 

I am Sally Katzen, the Administrator of the Office of Information and Regulatory Affairs within 

the Office of Management and Budget. OIRA has specified statutory responsibilities and is 

charged under various Executive Orders with the task of coordinating and reviewing Executive 

Branch regulatory policy matters. 

I appreciate the opportunity to testify on unfunded Federal mandates on this, the first anniversary 

of the signing of the Unfunded Mandates Reform Act of 1995. This is a very important piece of 

legislation for the Administration, and one which President Clinton has enthusiastically supported. 

The Unfunded Mandates Reform Act was a milestone that addressed deep-felt legitimate concerns 

of State, local, and tribal governments about the difficulty of complying with Federal unfunded 

mandates. 



Background 

From the inception of this Administration, the President has worked hard on issues involving the 

relationship between the Federal govemment and State, local, and tribal governments. He 

believes strongly that govemment cannot serve people unless there is cooperation - a real 

partnership — among all the levels of govemment. The difficulty of complying with Federal 

mandates without additional Federal resources is something that the President experienced first 

hand as Governor of Arkansas, and it is an issue that he sought to address in one ofthe first 

Executive Orders that he signed. Specifically, on October 26, 1993, the President signed 

Executive Order No. 12875, instructing Federal agencies to: 

• refrain from imposing nonstatutory mandates unless 1) funds are provided by the Federal 

Government, or 2) the agency demonstrates to the Office of Management and Budget 

(OMB) that it has consulted with State, local, and tribal representatives, heard their 

concerns, accommodated them to the extent possible, and explained why they could not 

accommodate any remaining concerns; and 

• develop an effective process of meaningful and timely communication with State, local, 

and tribal officials when developing regulatory proposals that contain significant 

nonstatutory unfunded mandates. 

While Agency compliance with Executive Order 12875 led to significant improvements in how 

agencies developed regulations having an intergovemmentai impact, it could only affect non­

statutory unfunded mandates. Yet, a number of - indeed most - mandates result from laws 

under which the agencies have little, if any, discretion. This led to the strong bipartisan support 

for the Unfunded Mandates Reform Act. 

Title I of this Act addresses the legislative branch, and the processes that it should follow before 

enactment of any statutory unfunded mandates. Title I went into effect this past October, and it is 
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too early to evaluate its effectiveness. On the other hand, Title n, which addresses the Executive 

Branch, went into effect upon enactment, March 22,1995. Title n built on Executive Order 

12875, by establishing consultative and analytical requirements for agencies in developing rules. 

It also includes a requirement that OMB report to Congress on agency compliance with Title II; 

OMB filed its report today and I am submitting a copy along with my testimony. 

Finally, Title HI ofthe Act called for a detailed study on issues by the Advisory Commission on 

Intergovemmentai Relations (ACIR). Many witnesses today are addressing this issue, and 

therefore let me start there and then speak to agency compliance with Title H 

ACIR Studv 

Title HI asked ACIR to report on a variety of issues, including: 

• What is the role of Federal mandates in intergovemmentai relations? 

• What is the impact of unfunded mandates on the competitive balance between State, local, 

and tribal governments and the private sector? 

• How do unfunded State mandates affect local governments? 

• How can the Federal govemment best provide flexibility to its intergovemmentai partners? 

• How can the Federal govemment best reconcile existing and inconsistent mandates? 

• How do we properly define and measure the costs and benefits of Federal mandates? 

The reason for addressing these critical questions was a felt need to provide a context — 

specifically, an informed analysis — for this debate. As someone who was involved in the 

development of the legislation, it was clear to me that the answers to these questions are neither 

readily apparent nor easily attainable. Congress set a formidable research task for ACIR — to take 

a conceptual as well as practical look at the scope and size of unfunded mandates in this country. 

- 3 -



ACIR issued a preliminary staff draft for public review and comment on January 5,1996. We 

raised serious concerns with ACIR's staff draft report in a March 1 letter from Marcia Hale, 

Assistant to the President for Intergovemmentai Affairs to Governor Winter, the Commission's 

Chairman (I am attaching a copy of this letter to my testimony). Given Congress' decision to 

terminate the Commission this year, as well as the limited amount of funding to cany out the 

study and proceed to shut down, it is not surprising that ACIR's staff draft report did not meet 

the ambitious Congressional charge. 

In the Administration's letter, we noted that the staff draft did not address the legislative request 

in a number of ways, including: 

• it does not develop a suflBcient conceptual framework for consideration of unfunded 

mandates; 

• it does not address how State mandates affect local governments; 

• it does not address how we should measure the costs and benefits of mandates; and 

• it fails to consider the positive impact on working men and women of federal mandates. 

In addition, we noted it provides only cursory and often misleading analyses of 14 Federal health, 

safety, environmental, and labor laws. Several Federal agencies that implement those laws 

submitted letters directly to ACIR My colleagues on the panel will discuss the specific statutes 

within their jurisdiction. 

We understand that ACIR received other critical constructive comments, and will likely receive 

more at a public hearing next week. The Administration looks forward to working with ACIR 

staff to produce a revised report for Commission consideration, which we expect will reflect these 

important comments and concerns. 
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OMB Report 

Today is not only the first anniversary ofthe Act. Not coincidentally, it is the date specified in the 

legislation for our report to Congress on agency compliance with Title II ofthe Act, called for by 

Section 208. 

This report has given us the opportunity to review Administration activities since passage ofthe 

Act. As the report sets forth, agencies have given serious thought to, and established real 

processes for, intergovemmentai consultation involving both uniunded mandates as defined by the 

Act and issues affecting State, local, and tribal governments generally. These consultation 

processes built on Director Rivlin's September 21, 1995, guidance to agencies called for by 

Sertion 204 of Title n, which discussed several general themes that agencies should consider as 

they engage in discussions with their intergovemmentai partners. 

• intergovemmentai consultations should take place as early as possible, beginning before 

issuance of a proposed rule and continuing through the final rule stage, and should be 

integrated explicitly into the rulemaking process; 

• agencies should consult with a wide variety of State, local, and tribal officials. 

• the scope of consultation will necessarily vary with the cost and significance of the 

mandate being considered — effective consultation, however, requires significant and 

sustained attention from all who participate, as well as a degree of trust to allow for frank 

discussion, focus on key priorities, and clear and unambiguous communication; and 

agencies should seek out State, local, and tribal views on costs, benefits, risks, and 

alternative methods of compliance, as well as whether the Federal rule will harmonize with 

and not duplicate similar laws in other levels of govemment. 
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The consultation processes that have been established in light of these general lessons are quite 

varied. As our report discusses, some agencies — like the Departments of Defense and State - do 

not generally issue regulations with intergovernmental effects. Even these agendes, however, 

have committed to consultations when developing rules or considering policies or programs that 

involve other levels of govemment. 

Several other agencies - notably, the Environmental Protection Agency and the Departments of 

Education and Labor — issue many rules with intergovernmental effects and have done a superb 

job in setting up effective avenues of communication with State, local, and tribal governments. 

These are outlined in detail in Chapter 1 of our report. 

The report demonstrates that the Administration's commitment to involve State, local, and tribal 

governments as early as possible goes beyond rules covered by the Act. We take seriously our 

responsibility to consult with other levels of govemment on all rules and significant policy or 

program dedsions that may affect them. Our report includes a myriad of examples where agency 

activities benefitted from hearing the views of their intergovemmentai partners, and incorporating 

those views into their decision making. 

The report also shows that these processes are not just paper-driven exercises. Two rules in the 

last year met Title IPs $100 million expenditure threshold for State, local, and tribal governments. 

Both were promulgated by the Environmental Protection Agency. Chapter 2 of the report 

contains a lengthy description of the consultative processes undertaken by the agency for these 

rules, and, most importantly, demonstrates agency ascertainment of concerns and the many 

changes made to accommodate those concerns. 

The EPA experiences discussed in our report illustrate what the Unfunded Mandates Reform Act 

is all about. Everyone should recognize that regulations have provided important benefits for 

health, safety and the environment. At the same time, we must hear the concerns of our 

intergovemmentai partners, react to those concerns, and incorporate them into the analyses that 
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inform our decision making so that costs to all those affected by the rule - and especially to State, 

local, and tribal governments - are minimized while the benefits to all are maximized. 

I appreciate the opportunity to appear here today before you, and to unveil our report. I look 

forward to any comments you may have, and am happy to answer any questions at this time. 
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THE WHITE H O U S E 

W A S H I N G T O N 

March 1,1996 

The Honorable William F. Wimer 
Chairman 
U.S. Advisory Commission on 

lntcrgovcmznental Relarions 
800 K Street, NW 
Suite 430, South Building 
Wishingron, DC 20575 

Dear Governor Winter: 

I am writini to exprw.5 my dtep ccncemt about tht praliminary staff draft of Ae 
Adviscry Commission on Intergovemmenwl Rclanona (ACIR) Report: Tht RoU af Federal 
Mandaies in Inicrgo\emmenia! Relations. The draft report fails to respond to key questions 
the Congress posed to ACIR, and instead focuses on policy issues well outside of ACER. 
Ccngressiontl mandate sr tret of expertise. In addition, the draft report discusses the costs 
of mandates largely without examining their benefits As a member of the Commission, I 
oppose many of the specific recommendations in tha report, and would like to work with you 
and oiher members of ACIR to develop a more balanced repon of the Commission'e work. 

As you know. Title IH ofthe Unfunded Mandates Reform Act of 1995 directs ACIR 
to: (1) "r«vi»w ihe role of Fediwal mandates in iniergcvenunenta] relations and their impact 
on Slate, local, tribal, and Fcderd govemment cbjectivM and respontibilitiet, and their impact 
on the competitive balance between State, local, and tribal goveraments, and the private sector 
and consider views of nnd the impact on working men and women on those same martters;" 
(2) investigate the role of unfunded State mandates on local governments, (3) make 
re&OTnmandations in sevm different general areas, including providinfi flexibility and 
rroondlicg inconaisteot mtndates; and (4) identify rpacific mandates Aat should be 
addressed in each of these areas, Coneress also instructed the ACIR to examine mft&gurement 
and definitional issues involved In calculating total costs and benefits of Federal mandates. 

The preliminary suff draft report does not adequately reflect this Congressional 
charge. Unfortunately, thi draft repon focuses on the requirements of specific statutes 
without establishing a sufficient framework for their consideration. The report does little to 
further consensus on fundamental questions such as how state mandates affect local 
governments and how we should measure the costs and benefits of mandates. Insxad, it 
presents cursory and often misleading analyses of 14 Federal health, safety, environmental. 



worker protection, and civil rights laws. These analyses fail to consider Ae views of or 
ejects cn working men and women an directed by Congress. 

For example, the preliminary staff draft recommends that Congress repeal the Family 
anc: Medical Leave Act's (FMLA) applicability to state and local governments. The Clinton 
Administration opposes this recommendation. The draft report asserts that the FMLA has 
"created unfunded costs related to extending medical insurance coverage to employees while 
on lem, to temporaiy hirinj of replacement workers, end to additional training and pereonnel 
counseling activities..." The report cites no supporting evidence for this claim, However. 
Further, the repon does not acknowledge the substantial benefits to employ ers, families, and 
individuals of implementing FMLA requirements In addition, tfte Administration strongly 
opposes the recommendations thai would weaken other labor protections including proposed 
changes to OSHA, the Fair Labor Standards Act and DavU-Baeon-related acts 

The preliminary staff draft also recommends several generic modifications to FcderaJ 
laws without carefully considering the consequences of such changes. For example, the draft 
report proposes eliminating citizens' rights to sue state and local governmeits to enforce 
Federal mandates. The Adrainistmrion strongly opposes this feroad-sweaping change. Again, 

—tht-recommendadcr is based on a tonsidefttion of costa but not of benefits. The draft report 
simply asserts that citizen suits create "budgetaiy unceminries and substantial IcgJ costs" 
for stale and local fiovemmenis. The draft report does not document or quantify these costs, 
or discuss the. consmictive role citizer. suits have played in srengthening enforcement of dvil 
rights, environmental, and other Federal statutes. 

The draft report's proposed changes to specific environmental laws are similarly 
disconcerting. The preliminary staff draft recommends - again without adequate justification 
- substantially weakening Federal environmental statutes. For example, the draft report 
recommends dixinating fmancial aid penalties for states that fail lo meet Federal air quality 
stsr.dards where such stotes are making a good faith efforts to comply. The Administration 
opposes this proposal. As the draft repon itself notes, most etates did not adequately control 
air pollution until sttong Federal standards and enforcement mechnnisros were put in place. 
Now thai sanctions are mandatory, stales, with a few exceptions, are meeting compliance 
deadlines, although sanrtions have almost never been applied.. 

Another particular concern is the report's recommendations with respec: to civil rights 
laws for people with disabilities - specifically, the Americans with Disabilities Act (ADA) 
and the Individuals wilh Disabilities Education Act (IDEA). The Administration opposes the 
draft report's recommendations with respect to these laws. Since the Unfunded Mandates . 
Reform Act does not apply to dvil rights statutes, it is inappropriate for ACTR to recommend 
charges to these laws. The draft report's recommendation* to eliminate a private right of 
action end to reduce state and local governments' compliance obligations under these statutes 
would set back our efforts to guarantee equal lights for citizens with disabilities. I wculd 
note that both cf these laws allow Federal agendes to emphasize education and voluntary 
compliance as much as possible, and that this Administration has taken a cooperative and 
flexible approach in implementing the ADA and IDEA 



I am alw concerned about the process for seeking public comment on Ae naff draft I 
UT̂ S you to ensure full public participation in the Commisaion's deliberations. I understand 
the ACIR is sponsoring a March 6-7 Conference on Fed»ral mandates and Is charginf; on 
admission fee. in my opinion, chargins a fee in this context is inappropriate since it creates 
a barrier to full public partieiparion. I rtronfily endorse an accessible public meeting to seek 
comment on ACIR's activities. 

As you know, the Clinton Administration has worked hard to strengthen Ae 
intergovemmentai panncrship and to address state and local government concerns about 
unfunded mandaies. The President signed Executive Order 12875 during his first year in 
office to ensure that new regulation; do not p1*££ undue burdens on states and communities. 
In March of 1995, he signed the Unfunded Mandates Reform- Aet In addition, 
Administration has proposed or supported modifying a number of Federal laws to ease Ae 
public sector's compliance burden. Further, in implementing Federal laws, the 
Administration has soufiht to provide state and local governments with enhanced technical 
assistance and to help them take full advantage of Ae flexibility Aal already exists in many 
Federal statutes. 

I have additional serious concerns about many of Ae draft report's reoommendations 
not mentioned in Ais letter. Attached are comments prepared by Federal agencies and 
departments on Ae drafl report Federal agencies will also be forwarding comments to you 
and Ae Commision directly. I urge you to give Atir comments full consideration as Ae 
Commision redrafts Ac report 

Sincerely, 

Marcia Hale 
Assistant to Ac President and Director fbr 

Intergovenunental Affairs 

Attaohmente 

cc: 



The Bonorabl* William P. Winter 
Chairman 
U.S. Advisory CommiB«ion. 

en IntftrgcvBTiunAnfcal RelatiOllB 
600 K Street, N.W. 
Suite 450, South Building 
»:a.ghipgt:on, D.C. JCSTS 

Daaar Goveraor Winter! 

I am writing to respond to the recotanendations witn r«Bpe?rt; 
to the Anericana with Dicabilitiee Act of 1990 (ADJkJ that vara 
reccDtly published for public comment by the U.6. Advisory 
Connrission on Ifttergovemnental Relation* (ACIR) . These 
reconnRendations are apparently based on the significant 
misperception that she ADA impoeeo axpenoive recuiT-emcnte on 
Ktate aad local govexrunents under inflexible deailir.aa. 

The ACIR preliminary report was issued purauunt to t i t l e m 
of the Unfuaded Kandates Reform Act of is sis, fwfc. fc. a.04-4, 109 
srat. -48, vhich requiraa ACIR to cooduec a etudy on the efface ef 
Federal mar.dates on etate and local govenuoeotB, aad to report to 
the Preaident and 'so the CongresB. Kowe-wej:.. tbe Unfunded 
Mandates Act exprtsfiiy provides tliat -tbe Act aball not apply to 
aay Federal regulation that eacabliab*^ ox enforce* any atafcutory 
richts that prohibit diBCrltnlnacion on the basie of . . . 
disability." Despite this statutory restriction, tbe ACIR report 
recomends significant: Chang** in the ADA and i t s iTtiplasventing 
regulations ae tbey apply to etnte end local govenun»nt». 

The ACIR cornraendafely recoeniree tha ADA'« vital role in 
Treeting this nation's obligation to ancwa that citisens with 
disabilities are not excluded from the tnainstreatn of American 
l i r e . However, ACTS'a preliTKiaary araport reeotwnendc eignif leant 
ehangee in ADA implementation. I aa ceneemod that thee§ 
recommendations, i£ implemented, would ceriouely undermine tb* 
nation'* effort to taoet ita obligations to people with 
dieabllitleo. 

Unfortunately, aa notad, the ACIH report relies on the 
eignifieant miepercaptien that the ADA impocee escpensive 
requiremexita on etata and local government a under inflexible 
deadliaae. Zn £aet, the ADA i s both flexible and reaeonable. 
The atatute was carefully crafted to protect the right of people 
with disabilities! to participate in contaunity activities while, 
at tha eame time, avoiding the iTnpcsiticr. of undue burdens on 
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public entities. Following preeadent deval?p*d voder aection so* 
©£ the Rehabilitation Act of 1973 (section soa) which prohibite 
discrimination on the basis of disability by recipients of 
Fedaral fund*, the ADA generally permits state and local 

fovemmente to exercise substantial discretion in determining havt 
o make their programs accessible. In addition, coat i s 

appropriately considered in determining what tbe ADA requirac and 
whether compliance deadlines apply. 

One example of the inherent flexibility in the ADA is the 
implementation of the requirement for tbe installation of curb 
xamps. The ADA requires public ar.titi.es to install curb ramps to 
provide access to existing fild««r»lkc i f i t i s necessary to 
provide program access and i f i t can be accenplishecl without 
incurrlnff undue financial and administrative burdens. This 
requirement is not new; ic has applied to public entities rubject 
to section 504 since 1977. in 1991 tha Department of Justice's 
ÂDA regulation extended this requirement to public entities not 
subject co section 304. The regulation established Januery 1995 
as rhe compliance deadline tor the installation of required curb 
rampo, but provided that i f necessary modifications could not be 
achieved without incurring undue financial burdens, thoee 
modifications would not be required to be completed within thie 
tima period. Since that time, in response to concerns expressed 
by memtcra of Conereoo and others, the Pepircmenc has proposed 
fux-ther- • x t e n s i e a * o£ tim« f o r compliance. The proposed 
extension of the compliance deadlines for the inetalla;ion of 
curb xampa demonotrates that the ADA, in its present form, ia 
being inrolemanted in a way that permite etate and local 
2we»A*afc* to conaider l o c a l economic x-cslifcics i n making ADA 
detearmixortions. 

Tha Administration shares the ACIR'o commitment to achieving 
effectiv« implementation of the law without imposing exoeeeive 
c a s t s on etate and l o c a l taxpayer*. We b e l i e v e , howevaz-, tshato 
the specific reciTrrcnendations ACIR has made vich respect to the 
ADA will net be effective in ensuring that the rights of people 
with disabilirleE are protected, TO assist you in refining the 
ACIR reoommendations, the Administration will provide mane 
detailed commsntb on the ACIR report durina che public comment 
period. T look forward to working with you in the future on this 
important issue. 

Janet Reno 
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AXXaiCANS WITH £>XfiASZ1.2TXES ACT (ASA) 

The u.s. Adviim-ry cornmittee on iatergweraaentai Relations 
<ACIR} haa puisliehed a preliminary report pursuant to t i t l e I I I 
of the Unfunded Mandates Reform Act Ot 1995, which raquires ACIR -
to study the effect of Federal mandates on state and local 
governments ana to recenmend changes. Although the unfunded 
Kandates Act expressly provides that "the Act shall noe apply to 
any Federal regulation thst ectablieheo or enforeec sny statutory 
rignts that prohibit discrimination on the basic ot . . . 
Cisahility," the Americans with Disabilitiee Act (ADA) and i t s 
inpiemen^.r.^ Tegulftticns are eddre»ieed in thi* report. 

gmraattryi DOJ *.e«pCA«a bo ACXS Report 

The report expreealy recognizee t h s t the ADA mandate i s 
neeeesary beoauee ziAtional p c l l o y yoala -justify i t s user how*v*rr 

i t reconuneride eigni5ie&nt Tnodifications in the i^jlementstion and 
enforcement of the Act. Thocc roaonnendations are baeed on come 
aionificant micperceptiona of the ASA requirements. The law and 
i t s implementing- rcgrulation» and t h i s Administration's 
enforcement policies already addreas ACIR's concerns. 

The ACIR's assertion that the ADA is "one size f i t s a l l " 
legislation" replete with "rigid requirements'' simply misses the 
nark. The ACIR report fa i l s to recogniae the inherent 
flexibility cf the ADA and i t s imolementing regulations. For 
example, states and localities are only required to provide 
"program access" rather than total retrotit of a l l facilitieB; 
s t a t e s and l o c a l i t i e s may use the law's "undue l i f i a n c i a l or 
administrative burden" defense in complying with.the proaram 
access and effective cotmunications requirements. This defense 
also provides states and localities additional Ilexibility in 
meeting compliance deadlines. 

The ACIR's misperceptions end specific recommendations are 
discussed below. 



l) AC2R eeaeexnt 'Am ALA, cr»at»» problem for etatt cmd loivi 
srovaraaene* b«oauo« ef expenfiive retrofittlaff ud ttrviCfi 
tUlivery requir#»ttitB. 

The ADA doas not require expensive rer.Toficclng or impose 
**xo«.usive service delivery regiiiretr.encs. As A result of the 
extensive naootiationa that accompanied tbe passaQC of the ADA, 

liniLations that reeogniae the n*!efl tb StriJce s balance between 
che riahl of individuals with disabilities to part.-inipate in 
public activities and the legitimate financial en« operational 
concerns o£ state and local governments. 

The ADA does aot require "expensive retrofitting." Title I I 
of the ADA prohibits discrimination on the basis of d i s u n i t y by 
stetft and loral governments, but i t does not prescribe *-vgid 
requirements to achieve that objective. 'Ihe AEA. reijuis-ee state 
r*r.a local gcvermuents to provide "program aoaeRs.'' This meaus 
that they are required to make their programs and activities, not 
every *xj.sting building, acceaoibie to qualided inoividucilb with 
disabilitiea. 

Program access orovides etste and local goverr.aente with the 
opportunicy to be creative and flexible in their recponse to the 
Act. For ej^mple, a service cuscomar-ily prcvided in an 
inaocessibie location ean few fB*v«d to an acecasibls space when a 
person with a mobility impairment needs access to that service. 
Por existing f a c i l i t i e s , physical changes are only required when 
i t i c not possible to provide program acceoa in any other way. 

In addition, th« Ana rtoas not imocse expansive service 
delivory requirements. Al though steiLes and localitica will 
u.iQoubtedly incur costs in inpienentiyc the ADA, state nnd local 
sovemmcnts are Mver required to take Any action that would 
result i» a "fwidameatal »l r.eration in the nature of a program, 
service, or activity" or in "undue fiuaacial and administrative 
burdens.n 

The AEA requires that new buildings aad facilities, and 
alterations to ejeicting building* and fa c i l i t i e s , be built to be 
accessible. Thio sensible requiTem«nt recognizee that i t i s 
easiest and least expensive to build m accests Irom the etart. 

2) &cx& Concern; The ADA statutory language i s coafusi&g asvi 
aabicruotts. 

The ADA i s based on the familiar lanema^e and requirements 
of Section 50-6 of the Rehabilitation Aet of 1S73. as amended, 
which prohibits dieability-based discriminatioa by recipients of 
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Federal financial aaBiacence, including scats and local • y 
governments. Title I I merely extends thin prchibicion to st*ts 
and local programs that do not receiv* Kederal funds. r 

Therefore, state and local governments hsve had over Cweuty 
years to become familiar vith terms sueh -raasonable 
accommodation'' and -undue hardehip* ana eaurte have had a 
Rimilarly long period te develop oase law under the ACt. The 
only "novel" term used in the AEA is "readily achievable" aaid 
that term applies only to certain nr^vnt-e entities covered by 
Citle I I I Of the ADA. Xt does not apply to state nnd local 
governnienta (which e** cevered by t i t l e I I ) . 

The purpose of using these familiar terms was CO ensure that 
state and local gcvex-nmeats retained the f l e x i b i l i t y required to 
enable cac>> entity to develop ita own method of complying with 
the ASA, light of its unioue circumstances in a changing 
environment. 

ACIR correctly notes that etate and looal governments have a 
better imdarctnnding of Lheir specific acceeaibility proWftnva and 
how to address them. I t recoinmends modifying the AEA to change 
i t s orientation from "rigid requirements toward a focue on goals 
and goal attainment schcdulee." 

The ASA. appropr-lately focuses cn the broad goal of 
eliminating disability-based discriminstion. And, by e «iii"-iieL-.iiy v-xao—'i.Aa.i./-̂ oouu WJ-SWÂ iiî wsk.*ww. And, by employing 
some ot the concepts cr-itisized by ACIR, i t does precisely ehet. 
7or example, th* purpose of the "uuduo burden" defense is r.o 
allow each government to decide whet actions to taJcc in light 
the resources available for use in the funding and operation 
service, program, or activity. 

However, there ic an inennaistency between AClU's 
xeconTmer.dation that the ADA be modified Lo prohibit the 
imposition of strict and rigid rvcruiremente and i t s critisicm of 
the provisions of the AJDA that a." ready gi^« eteto end local 
governments the flexibility to adapt-, to ehanuing local 
conditions. ACIR should loofc again nt the tenae i t previously 
found objectionable in light of the rich history of state and 
local governmental practices, agency InterpretaLiono, and 
judicial deciciens. 

3) ACIR Eecconmendationi Federal funding for hDK conpliaaee 
should be increaaed er the ASA saould be modi Si ad to allow state 
and loeal governaente to st«*« ASA substantive recjuiremanta aad 
cnapliance deadline* in a tunner that reaoffnisec their technical 
and budeet constraimte. 

The AEA i s a c i v i l rights statute. As eueh, i t hae been 
expressly exenpted by Congress from this "unfunded mandates" 
reviaw becauso i t i s simply not acceptable to condition the c i v i l 
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rigfcts ot citizeni with disabilities on the availability 6£{\ 
Federal grants to state and local gsvernmsnts. 

The ADA is errphatieally not "one sise f i t s e l l " legislation. 
As noted above, the ADA reoulations provide considerable 
flexibility te srate and local covernmentc in detcrnining now to 
beat implctaeat the law. Rather than imposing inriexinie 
substantive reeruiremente. the t i t l e I I regulation reguires state 
and local governments to conduct a self-evaluation (to identify 
problems and facilitate the process of establishing compliance 
goals) and to develop a transition plan that evLablishes a 
schedule for attaining these goals. Svery item in the transition 
plan, includinfi I t s compleLion daa*. la subject to the caveat 
that i t is not required i f i t constitutes a fundamental 
alteration or results in an undue burden. "Therefore, the 
ccmpliance deadlines are inherently flexible, fn addition, the 
Department of Justice is new proposing to amend the t i t l e I I 
regulation to clarify the compliance deadlines applicable to the 
ir.steilaeien of curb ramps. 

Th*w#t r«<$u±x*m*»nt-.a mmptiv** «T.*te and Iftrsft*. gnvrtT-nmrtntr; and 
make i t poeeiblc for e<ich community to create a plan and a 

"echecule for reaching the goels the AJUA that take into account, 
the specific needs cf that'coinmunity and the resources svtilable 
te m««t theae needa. 
4) ACIE aacosmendation! A single Federal enforcement and 
aeeistance agency should be designated to coordinate enforcement 
and taah&iea.! a s s i s t a n c e . 

This rfccommencation is apparently based on the misplaced 
concern th?t Federal enforcement of the ADA is uncoordinated and 
divided among too rpany departments and agencies of. the 
government. The development and implementation of tho ADA 
enforcement policies applicable tc most units of state and local 
government i s , in fact, limited to two Federal agencies: the 
fqual Emplovment Opportunity coimission (EEOC) . which i s 
responsible fcr implementing the ADA'S prohibition or. employment 
discrimination, end the Department of Juctice, which ic already 
responsible fcr coordinating the implementation and enforcement 
of a l l t i t l e I I recruirementa except for the requirements that 
apply only to public tronsoortation providers, wnich f a l l within 
the jurisdiction ot the Department of Transportation. ADA 
lawsuits filed by the Federal covemment that involve state or 
local governments will be Hied only by the Department of 
Juctice. 

The preliminarv report correctly noteo that eight Federal 
agencies have been assigned an enforcement role under t i t l e I I o* the AUA. However, the report fails to note that the enforcement euthority ©£ theae esreneiee under t i t l e I I i e l i m i t e d te the a b i l i t y ' t o i n v e s t i s e t e complaints of discrimination and to -4- • . . 



attempt to ncgofciare rasolutions. All fciglit agcncieo '. ̂  
required to fellow DOJ's regulation end enforcement polieiau-x. A C 

a i-eeulfc, etate and loeal gOVfrnmitnte are not auo-ieet to 
conflicting or inccneietent standarda. 

The agencies dasignaced to investigate t i t l e u «e«plainto 
were selected because of their sjepert-'ee in the regulated subject 
matter. Theae agencies have well-estabTiahed programs to 
imrestioaLe Section 504 complaints againut recipi*eiiLs of Federal 
financial assistance. Because t i t l e n complaints frequently 
allege Violations of Section 504 as well, designated aoency 
system reduues the burden on etate and local agencies by allowing 
a single agency to investigate both violations at the same time." 

This system also assures stats and local govemneate that 
investigations v i l i be carried out by en agency familiar with the 
nature of r.he^r programs and the constraints they operate under. 
For example, conplaints about schools are investigated by the 
Department oC Education; compiairtc about ^ccess te parks er* 
invectigated by the ocptx-twont of tke interior. If a l l 
inve sci gat ions ware coiisolidatac in one agency, a grftat deal of 
expertise would be loal. 

To date, the system hae *»©rkea well. There i s nn evidence 
ibaL consoildatincr a l l rwcponaibility for technical EBRiBtance 
and invostigationre in a sir.glc bureaucracy would benef J r. state 
and local goveramentn. 

S) ACIR Keconanda^i.oni Lawsuits against etate and local 
sovestnenta *h««ld he limited to actions brought by tbe federal 
govemment» 

rhis recorcrenaation apparenLly seems from ACTR's concerr 
that the afeilf-fcy ot individuals Lu sue tnay create enormous 
litiqation costs and administrative uncertainty tor etate and 
Itfcei governments. As applifid to the ADA, this recomnendation is 
uiifccceptable because i t woulJ mean that Americana with 
dieatoiliti«a would be aingled out as the only people unable te 
se«»V. the acsistar.ee of the caurte to enforce statutorily 
protected c i v i l rights. 

i t ia preferable to implement ths AbA tbrou9h voluntary 
eomplianoe or, when disputes arise, through altemaeiva means of 
diepuce resolution. However, alr.ftrnative dispute resoiutionr to 
bfe cucccbsful, must be aocsmpanie.i by a sLreng enforcoment 
policy. I f private indivitfuale are ur.abls to cue to enforce 
t-.Ha±r own rights, public entities wJ-ll have no incentive to 
comply wiLh the law. 

6) ACIR Concern: The radcs-el g^*rament hae set provided 
auf ficisnt tecbaieal asaiata&ee ta helo entities ooaply with the 
ADA. 
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Tiie Fftderel government has irmuntBc an unprecedented eltorc 
to provide tcciinical aaaistence about the ADA and la actively 
pursuing opportunifci** to axpsnd thia effort. Each ot tho 
Federal agencies that hac an ADA policymaking role has 
established an extcnaive technical assistanoe program co provide 
covered entities with intorrnation about how to comply with the 
ADA. 

Technical assistance is developed through Federal grant 
programa under which private entitico develop specialised 
materials targeted to specific audiences. Through a Depwtmaae 
of ^uati.B* nx-aat. selected ADA Technical Asslstanee materials 
have been distributed to 13,000 libraries nationwide, Tha 
Department of Education has funded a regional network of ten 
Disability and Business Technical Assistance cantors that provide 
ACA information and guidance to cevered entitiee. m addition, 
the DepartmejjL of Justice is considering a proposal to establish 
an ADA elearinshouse cf technical acsistanee materials. 

-6-



U.S. DEPARTMENT O F LABOR 
« 

SECRETARY O F LASOft • 
WASHINGTON. D.C. V 

MAR I 696 

The Honorable William F. Winter 
Advisory Commissioii on intergovernmental 

Relations 
800 K Street, N.W. 
Suite 450 
Washjxgton, D.C. 20575 

Dear Governor Winter: 

Ihe purpose of thie letter is to express the Department of 
labor's deep concern over the recotrroendations eet forth in The 
Role of Federal Mandates in intergovernmental Relations, the 
preliminary draft report of the Advisory Cormdseion on 
Intergovernmental Relations (ACIR). Our conments on the draft' s 
specxric legislative proposals are contained in the enclosed 
memprandum. Two issues are of particular concern to the 
Department. 

As stated, the purpose of this preliminary draft report was 
to propose "...changes in federal policies to iitprove 
intergovernmental relations while maintain ing a cnnmi tmont to 
national interests" (enphasis added) . The report does not 
achieve that purpose. In fact, the report's recommendations on 
labor .standards would seriously erode intergovemmentai relations 
and irrevocably harm this country'a contnitment to American 
workers by endangering their right to a safe and healthful 
workplace, to minimum wage and overtime pay, and to family and 
uedical leave in case of a serious family illness or birth of a 
child. If the recommendations in the report were implemented, 
state and local government workers would become second claaa 
citizens -- deemed unworthy of the same basic protections as 
their neighbors, friends, and family who work in the private 
sector or for Federal agencies. 

DOL ic equally concerned that the ACIR has not taken into 
account Congress's instruction upon adoption of the Unfunded 
Mandates Reform Act that the Conmission actively consider the 
iTipact of its recommendations on American workers, and that the 
Commission formulate its recorrmended changes in Federal policies 
to enhance intergovernmental relations with a. view toward 
maintaining a cccnnitment to vital national interests. We 
strongly urge the Cormissian to specifically review its draft 
reconmendatians with those dedicated public servants whose 
employment would undergo prof cmd changes by virtue of the 
report's recommendation. 

WORKING FOR AMERICA'S WORKFORCE 
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Thank you for your consideration of our views. I hope that 
the comments and concerns raised here will assist the ACIR in 
conpleting i t s work. 

Sincerely, 

Robert 

Enclosure 

ibert B. Reich 

I: 



DEPARTMENT O F LABOR CONCERNS RELATIVE TO THE DRAFT REPORT 
OF THE ACIR 

The Depirtment of Labor(DOU objects not only to the specific findings of this report but 
also to the method, the criteria and the assumptions the Commission used in making its 
recommend-dations. The following is a summary of major concerns: 

1. The ACIR frequently ignored its own Criteria for Review, which direct the Commission 
to take into account the positive attributes of mandates, the rationale for their adoption, 
and the impact of each on working men and women. The report contains no discussion of 
Congressional Intent in covering state and local workers under these statutes and little 
consideration is given to how workers might be affected if these protections were taken 
away from them. 

There Is also very linle recognition ofthe benefits these laws accord state and local 
govemment employees - or their employers. In many cases, the report analyzes these 
basic labor standards as though the only factor to be considered was their effect on state 

-and local govemment budgets. The rights and protections of workers are treated as though 
they are merely another yearly "expense." 

2. The ACIR's Criteria ignores the directive of the Unfunded Mandates Act to recommend 
"terminating"Federal mandates" only where they are "duplicative, obsolete or lacking in 
practical utility." Under the Art, 'concern* by state and local governments was not to be 
the basis for recommending termination of a mandate. The Federal Labor Standards Act 
(FLSA), Federal and Medical Leave Art (FMLA), Davis Bacon Related Arts (DBRA) and the 
Occupational Safety and Health Art(OSH Art) are certainly not obsolete - the mere fart 
that DOL continues finding violations proves their continued relevance and utility. Nor 
are these statutes duplicative - there are no comparable Federal laws and where 
corresponding state laws do exist, they are often weaker or less inclusive. 

3. Many of the concerns used as justification for examining DOL's programs have no 
bearing on the unique characteristics of state, local, or tribal governments - in fact, they 
are the aame type of concerns attributed to some employers in the private sector. 

4. The ACIR'i assumption that collective bargaining agreements can substitute for Federal 
standards is undermined by the fact that only 40 percent of state and local govemment 
workers are represented by a labor union and guaranteed collective bargaining rights. 

5. Finally, the special role of public employers is ignored - one would expect these 
governmental entities to be model employers setting examples for their private sector 
counterparts. In fact, the Congressional Accountability Act recently applied the FLSA, 
FMLA and other labor laws to Congress to provide those workers the same protections as 
the private sector counterparts. 



Fair Labor Standard* Act (FLSA) 

The ACIR report recommends repeal of FLSA's coverage of 5iate and /oca/ govemment 
workers. 

By guaranteeing a minimum wage and premium pay when an individual works more than 
40 hours week, the FLSA establishes minimum labor standards below which no one 
should be required to work. There is no reason to deny public servants these fundamental 
protections and thereby make them second class citizens. In recent years, the provision of 
public services such as nursing care, transportation, sanitation, water and sewer service, 
has increasingly been done by both public and private entities, and in these instances, the 
Ad simply ensures that every employee, regardless of his or her employer, is entitled to 
minimum protections. Allowing state and local governments to pay less than the minimum 
wage and to avoid paying premium pay for overtime is unfair to the public workers and 
could place private employers that observe fair labor standards at a competitive 
disadvantage. 

Congress amended the FLSA in 1985 and gave special accomodations to state and local 
governments by providing for compensatory time off in lieu of overtime pay, special rules 
for the use of volunteers, and delay in implementing compliance obligations to allow for a 
transition period. The report notes that the Department of Labor has provided assistance 
to state and local governments with respect to their FLSA obligations, and acknowledges 
that DOL has worked with state and local governments io recognize the unique issues that 
arise in the enforcement context. Despite DOL's efforts, it clear that concern with FLSA 
can be traced to an inability to adequately monitor compliance and a persistent 
misunderstanding ofthe requirements ofthe Act. These are not reasons for denying 
workers basic minimum rights, but arguments for strengthening the Department's ability 
to work with state and local governments, rather than dismantling it. While the report 
decries the rights of workers to seek judicial redress under the statute, rolling back those 
rights suggests far more than a restructuring of Federal/State relations. It would deny basic 
rights to public servants to be paid the minimumwage and overtime pay when they are 
forced to work excessively long hours. 

in several instances, the report levels criticism against application of the FLSA to the public 
sector thai has no foundation in fact. For example, there is no basis for the suggestion 
made in the report that Federal agencies have been able to manipulate FLSA regulations in 
order to meet budgetary restrictions. 



Famflv amlMedicaf LMVC Art fFMt A) 

The report recommends repeal o- FMLA's coverage of statue and local govemment 
employees. 

Like the FLSA, the FMLA provides a fundamental safeguard to American workers. It 
guarantees that workers can lake job protected unpaid leave for specified family and 
medical reasons. The report provides no substantive justification for repealing that 
safeguard with respect to public workers. The report not only the overstates the costs of 
compliance, but also ignores the substantial benefits achieved by the FMLA, including 
improved worker productivity and morale, reduced employee turnover, and greater labor-
management stability. In fart, available data show that the costs of hiring and training new 
employees far outstrip the costs of granting temporary leave for family or medical reasons. 
In addition, the bipartisan Commission on Leave created under the FMLA released two 
studies in October 1995. The study of employers in the private sector -evealed that over 
an 18-month period, 90 % of participating firms reported little or no costs associated with 
administration, hiring, and training, and continuation of benefits required underthe statute, 
and 85% reported no noticeable effect on employee turnover, absence or productivity. 
There is no evidence to suggest that the results are any different in the public sector. 

OccupalfonaLSafetv and Health Art fOSH Act) 

The report recommends repe&l of all state coverage. 

As a preliminary matter, the Department cannot accept the Commiscion's assertion that a 
voluntary program constitutes a mandate. It is not a mandate because the only state and 
local govemment workplaces covered by OSH are located in states where the state 
legislature has voluntarily agreed to participate. 

In any event, we believe-and many states agree- that repeal of the OSH Art with respect 
to public workers could endanger the health and safety of thousands of workers who 
perform some of the Nation's most dangerous jobs - firefighting, hazardous waste cleanup, 
maintenance and sanitation work. Indeed, according to the American Federation of State, 
County and Municipal Employees, almost 200 of their members were killed on the job 
between 1983 and 1993. Public workers deserve the same protections accorded to 
America's private sector employees. 

As with other OOL-related recommendations, the report fails to acknowledge the 
substantial benefits that accrue from the Act. These benefits are not limited to the health 
and safety protections for the affected worker; but include public employers, who 
experience reduced worker compensation costs, higher employee productivity, and 
reduced liability and insurance costs; and the general public who benefit from a reduction 
in the exposure to dangerous conditions in public buildings and other facilities. 
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The ACIR report acknowledges that several ofthe concerns with the OSH Act rest on 
misperceptions or a lack of information. For example, the report notes that even in some 
states that have not volunteered to participate in the Federal Occupational and Safety 
Administration's program, there is a belief th-it OSH Act requirements are mandatory. It is 
difficult to imagine how this makes the case for repeal of the Act. Similarly, the report 
charges that the credibility of safety and health programs under the Aa Is seriously 
compromised by the 'perceived* rigidity, complexity and burdensomeness ofthe 
regulations, and a focus on punishment rather than compliance assistance. On the 
contrary, in recognition ofthe unique characteristics of public employers, OSHA has 
encouraged flexibility in State plans by 1) encouraging states to develop alternate standards 
that provide equivalent protection when circumstances differ from the private sector; 2) 
allowing States to use administrative actions instead of monetary penalties to compel 
compliance; 3) permitting agency self-inspection under certain conditions. In addition, 
OSHA provides a great deal of assistance to states that volunteer to participate, and 
contrary to the ACIR report, punishment is not a focal point of enforcement, since OSHA 
has no jurisdiction over public workplaces. In fact, an atmosphere of cooperation pervades 
the Federal/State relationship under the OSH Act, as typified by a Memorandum of 
Understanding between OSHA and various stete regulators to address areas of mutual 
interest 

r Finally, the report suggests that Federal agencies are free from meeting OSH Aa 
« requirements, and state and local governments should have the same options. Once again, 

this premise is incorrect. All Federal agencies must comply with OSHA standards, as the 
recent debate on extending OSH Aa proteaions to Congressional employees recognized. 

i Pavig-Pacpn RelatetJ Acts (PPRA) 

The report recommends an exemption for projects below one million dollars or for which 
the federa/ grant or other assistance is less than SO percent of total funding. 

The Federal govemment spends substantial funds to assist state and local governments with 
local public construaion projeds through grants and other fmancial assistance. DBRA 
prevailing wage requirements, attached to this assistance, ensure that the Federal 
govemments's vast purchasing power does not depress local wage levels or disrupt local 
economies. However, DOL cannot accept the view of the Commission that DBRA 
fequirements impose an unfunded intergovernmental mandate. The provisions apply by 
virtue of voluntary participation in these Federal assistance programs. 

The ACIR report suggests that the DBRA automatically increase public construaion costs 
because certain low-wage construaion contraaors may pay lower than prevailing wages. 
This flawed reasoning ignores any comparative differences in produaivity from different 
wage levels and work experience, and that faa that the shoddy construaion praaices that 
often accompany substandard wages almost inevitably result in increased repair and 



V 
maintenance costs. The report also ignores the fact that the DBRA prevailing wage is based 
on 'measures of centra! tendency*, and there will always be contractors who pay lower 
then the prevailing wages in a community. 

ACIR claims that DBRA wage surveys are 'voluntary and sporadic,* but fails to 
acknowledge DOL's significant regulatory reforms undertaken over the past decade to 
ensure that its wage determinations accurately reflect wages paid in the local community. 
They also claim a scarcity of data leads to importation of non-local rates When there is a 
lack of recent construction, DOL looks to the surrounding area for wage data, not to 
'distant* areas as ACIR charges. The repon asserts that DBRA may reduce the hiring of 
local persons with limited experience. In fact, regulatory provisions also encourage 
apprenticeship and training of persons with limited experience by allowing for exceptions 
to the joumey-level wage under approved training programs. 

The Clinton Administration's Davis-Bacon reform bill last year would have raised the 
DBRA threshold to $50,000 for alteration and repair projects, md $100,000 for new 
construaion projects, in addition to reducing administrative burdens and costs. DOL 
cannot concur in the report's proposal to limit DRBA to projects of more than $1 million 
which receive over 50 per cent of their financing from Federal funds. These proposals 
would eliminate prevailing wage proteaions for thousands of workers under the guise of 
reform, and make the administration of Davis-Bacon requirements more troublesome for 
states and local governments. 

Similarly, we have serious concerns with the report's recommendation to base coverage on 
the percentage of Federal finance provided to the construaion projea. DBRA coverage 
mutt be established before the competitive bidding process begins. ACIR's proposal 
would disrupt that process, and impose additional burdens on state and local contraaing 
agencies to determine if DBRA applies. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

FEB 21 1966 

OFFICE OP fiESIONAL OPEfUTICNS 
AND STATBUOCAl RELATIONS 

SUBJECT 

FROM: 

TO 

EPA Concerns on ACIR's Preliminary Report: The Role of Federal Mandates in 
Intergovernmental Reiations 2 1 

Shelley H. Metzenbaum 
Associate Administrator 

Marda L. Hale. Director of Intergovernmental Affkirs 

Kathryn Higgins, Cabinet Secretaiy 

Kathleen McGinty, Chainnan 
Council on Environmental Qualitys ; ,v 

Carol H. Rasco, Director of Domestic Policy Council 

Below is a brief list of our preliminary concerns about the ACIR report. Wc are still 
working on an analysis and will provide you with a fuller assessment soon, but I wanted to get 
over to you now a sense of our serious concerns with this document. 

We hsve several specific concerns about the way the report is written. At you know, we 
at EPA are strongly committed to and are aggressively reinventing the way we work with state 
and local governments, but we also feel that it is tune to move from a rhetorical discussion of 
unfunded mandates to a more helpful explication of the strengths and weaknesses of mandateŝ ^ 
Because the report as curremly written focuses primarily on the problems associated with 
mandates, the resultant tone is negative and implies federal mandates are always bad public policy. 

We obviously take issue with that. The ACIR is supposed to be the nation's intellectual 
leader in sorting out intergovernmental issues. The repon as now written fails to meet this 
challenge. 

A few key suggestions on the general content ofthe report follow; 

man V P * M i 
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For each ofthe fourteen statutes reviewed. 
Tfo report needs to address whv the federal mandate waa paased in the first olace. 
For example, the Clean Air Act and Clean Water Act were enacted hssmss 
voluntary standards had failed; a federal mandate was necessary. 
The report needs to show benefits resulting from that mandate. 
Tha repon needs to reflect what innovations have been implemented over time to 
make mandates more flexible and to avoid "one-size-fits-all-problem." 
Where, specific problems are raised in the report, verification is needed. 
For example, EPA is frequently mocked fbr requiring Midwestern states to 
monitor for pesticides cuirently used primarily on pineapples. The story is v«ry 
misleading. The pesticide which can cause male sterility was used on a wide 
variety of crops in the Midwest and is still present in groundwater today. 
Specific recommendations ofthe report need to be changed or. alternatively, the 
report should include a rangft of options. 

A few preliminary suggestions and concerns about the spedfic recommendations In the report 
follow; 

Citizen Suits: Wc oppose the report's recommendation that citizen suits against 
state and local governments be eliminated. Citizen oversight is a key accountability 
mechanism in many of our laws, and is an invaluable compliance incentive for all 
levels of govemment (including tbe federal level). The public has a right to 
participate in ensuring environmental compliance, and dtizen enforcement may be 
less costly in many instances. 

Clean Air Act Financial Aid Penalties: We do not support removing financial aid 
penalties under the Clean Air Act. In the past, when sanctions were discretionary, 
compliance deadlines were not met. Now that sanctions are mandatory, 
compliance deadlines, with a few exceptions, are being met, although we have 
almost never actually imposed a sanction. 

Single Aecncv Designatton: We question the recommendation that a single agency 
be designated to coordinate the implementation of each mandate and make binding 
decisions. 

Health and Safety Standards for States and Localities- It is not fair to have 
different standards for state and local governments than those applied to private 
industry and the federal government. Furthermore, extension of this principle to 
environmental laws could affect health and safety protection for state and local 
employees, lower health and safety standards for state and local facilities serving 
the general public, and possibly distort healthy private sector competition with 
local governments. 
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Qean Water Aet Cort.Sharinp and Timetables: We believe the statement about 
cost-sharing is facmally inaccurate. We already share costs, but also believe that 
those who contaminate the water should pay to clean h up. It is essential to a 
sound incentive structure Also, we do not support blanket elimination of 
timetables for standards. 

Safe Drinking Water Aa: We agree thai amendments similar to those enacted by 
the Senate are appropriate, but strongly oppose establishing a long-term goal of 
returning to states full responsibility for imposition and implementation of 
those standards. 

We at EPA remain committed to working with our state, local and tribal govenunent 
partners to ensure strong environmental protection, while allowing and encouraging flexible and 
innovative approaches to achieve that objective. 

cc: Carol M. Browner , 
Fred Hansen V 
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UNITED STATES DEPARTMENT OF EDUCATION 
omnct or THE OKNERAL COUNSEL 

i-

To: 

Froin: 

Subject: 

Date: 

AnnMcGuire 
Office of Cibinct Afiain 

Jamietme Studl^^C-

Deputy General Cbunsel fbr Regulations and Lepslaaon 

ED Comments on AQR Report 

Februaty 21, 1996 

An^hed. in resoense to Cabinet Affairs' request for agency coraments on tbe ACIR draft report 

recommendations. We provided these to Marcia Hale's office last week. 

Please Id me or FrankHoUeman know if you want additional infonnation or comments on the 
rest of the report or on the strategy fbr AQR activities. 

cc: Frank Holleman 
Judy Heumann 
Jack Kristy 
Suzanne Sheridan 

6O0 1WDEPENDENCE AVE.. S.W. WASHINCTCM. 3 C 10303-3110 

Our m(«(.n is i* trmsun ̂  ac«« totlucdtoa and lo promole ed.cai.c^J ««#tUn« Araug^at Ac Hu**. 
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TALKING POINTS: ACIR and IDEA 

The Individuale with Dieabilities Education Act (IDEA) was 
particularly unsuited for ACIR'e review because (1) a much more 
through. comprehenBive and careful review vaa done by t h e ^ . 
Adniniscration" in deveiaglrig tZB reatnAorizafcann yroc&eaTr and 
(Ti—tHgrtj -jB^S. very cldee relationship between the IDEA and c i v i l 
rights lawg,and conetltutlonal protections tHat eotablieh Ehe 
baglr: iSgividual right to'i^he educational services and procedural 
protections that the IDEA -helps States and l o c a l i t i e s provide. 

The Department of Educat ion *s reauthorigation proposal: {1) drew 
upon acbmprTShehsive reVtcw at" uuLi-ttnt law afldrthe oral-' and 
written comments of over 3,000 parents, educators, and 
administrators, repreeenting the widest possible spectrum of 
views; (2) hae^ainong i t s basic objectives reducing administrative 
burden and paperwoflt far SSfctg and laeal uohuol-ByBtegBnamd-— . 
prSffiotlng the resolution ~Sf-diBagreements betweeh parenta and 
echools through mediation rather than lit i g a t i o n ; and, {SJjLe 
hging-ufswri hy both the House and the Senate ae the basis for 
their respective legielative v^fr^eg—fexpgotect to move through 

^congreaa in "fhe Sprifig of 1996), thereby ensuring that a 
sebatantial portion--perhape 70V--of tha Adminifltratican'c reform 
program i s l i k e l y to be enacted. 

With respect to the specifies of ACIR's craft recommendations: 

(1) Increase Federal Funding to 40V Level. While in 
principle i t would be desireable to increase the level of Federal 
funding, any dramatic increase--much less the five-fold increase 
called for by ACIR--is simply not r e a l i s t i c in light of current 
budget stringencies. 

(2) Relieve States From Adminigtrative Mandates. Many of 
the provisions of the Administration's proposal are designed to 
reduce burden and paperwork at the aehool. cehool d i s t r i c t , and 
State level and're-direet those anergics into improving 
educational outcomes for disabled children. 

(3) Require Alternative Disoute Resolution Practices. The 
Administration's proposal would, for the f i r s t time, require 
States to offer impartial raadiation to parents as a no-cost 
optional means of settling disputes 'between them and the school 
d i s t r i c t regarding services provided to their disabled child. 
The Department considered, and rejected ae impractical^reguiring 
par ants' tj3JavaD~~EKe1nBgtveTg"Pf "ffigaiat lor, based in part on the 
ccimentB of State a<5t^.'ntgErargrs~vith experience i n the operation 
of mediStri^srTysTemsT" " 

(4) Require Anv Court Challenge Be Brought Bv State SZZ 
Federal Agrgnciea. Not Parents. The Administration ie strongly 
opposed to ACIR's fourth recommendation, to require that any 
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court challenge based on IDEA be brought by State or Federal 
agencies, not parents. 

Depriving parenta and students of the a b i l i t y to 
vindicate their righta under IDEA in court, i f necessary, i s 
fundamentally inconsistent with the Intent_gf the law to create 
Trgjv'l'aijal r"siKgs~1n those parents and students, and would, c a l l 
Into qu«stion the nature of the •rights" created-

While one of the objectives of the Administration's 
proposal i s to promote non-litigative tneane of sett l i n g disputes 
between parents and school systems, i t cagnot be said that the.—-
amountgf_JJ_r.1gat*^"n ap^wned by IDEA'T^dispr^grtionatex. IDEA 
series each year approximately 5.4million disabled children in 
approximately 14,000 school d i s t r i c t s across the country; 
according to ACIR's study, there were 61 reported caaes in the 
Federal Courts under IDEA in calendar year 1994--slightly more 
than one in each State. 

Without correfloondinalv la£gfl! incrpif>fia^_in funding f o r ^ 
. Federal erttor&BTfiSnr-Btaf f fe. .investigators , reoolutiSfi 
^ ^ e S ^ t T - ^ ^ ^ l i t i g a t o r s ) - - a n u n l i k e l x ^ 
and not called for by AC I R^^EA enforcement wouldJagT •-
c^iighani-^any undcrwingd^ Even if-aaaitional Federal resourcas 
were availableT it ishard to see how •Federaliging" the 
enforcement function, of necessity involving intrusive 
investigations and Federal versus State litigation, would promote 
intergovemmentai harmony and cooperation. t^•^ 

As a practical matter, because the rights conferred on 
disabled students and their parents by IDEA are rooted in the 
non-discriminatory principles of other Federal laws (e.g., 
aection 504 and the Equal Protection Clause), i t i s unlikely that 
ouch parents and students could be kept out of Federal Courts in 
any event. 

-- There i s no significant p o l i t i c a l support for divesting 
disabled students and their parents of their rights under- IDEA to 
seek radrass in the courts. 
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Mr. Phillip M. Dearbom 
AQR 
Suite 450 South V'. 
800 K Street, N.W. 
Washington, D.C. 20575 

Dear Mr. Dearborn: 

The Department of Transportation strongly disagrees with the Advisory 
Commission on Intergovemmentai Relations (AQR) preliminary report's 
recommendation to repeal provisions of tha Omnibus Transportation Employee 
Testing Act of 1991 that subject safety-sensitive state and local employees who 
drive large motor vehicles to alcohol and drug testing. The recommendation is 
based on significant misunderstandings of the purpose and scope of the 
program. 

The main purpose of drug and alcohol testing in the motor carrier safety 
program is to foster safety on our nation's highways by deterring the misuse of 
alcohol and the use of Illegal drugs by "safety-sensitive" drivers. These are 
drivers who drive large vehicles (i.e., those heavier than 26,001 pounds), vehicles 
that carry hazardous materials, or passenger vehicles with a capacity of 16 or 
more persons. From a safety perspective, there is no rational distinction that can 
be drawn between drivers of these vehicles who are employed by state and local 
governments on one hand and private companies on the other. 

If a person's car is hit by a large truck operated by a driver whose skills are 
impaired ty drugs or alcohol, it is not likely to matter much to that person 
whether the driver was a private, state, or local employee. There are likely to be 
few parents who believe that it makes sense to deter substance abuse by drivers 
of private intercity buses, but not the drivers of their children's school buses. In 
the absence of a Federal requirement, there may be some state and local 
government agencies, and there may be some private companies, that take the 
initiative to create effective deterrent measures, but a patchwork of some 
effective, some ineffective, and some nonexistent private and public programs 
could not amount to adequate protection of travelers on the highways. 

The report asserts that the law is "inconsistent" because it indudes public works 
and other drivers but "excludes law enforcement and emergency workers" from 
testing requirements. This assertion is incorrect. Most law enforcement and 
emergency services personnel are not "safety-sensitive" drivers who are covered 

.A 

S^E'd SyJUjJtr yiUTlSHOD/loa Uy20:20 9S. 22 33J 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Wajhingjon. D.C. 20240 

March 1, 1996 

The Honorable William F. Winter 
Chainnan 
U.S. Advisory Commission 
on Intergovemmentai Relations 

800 K Street, NW 
Suite 450, South Building 
Washington, DC 20575 

Dear Governor Winter: 

I am writing to convey serious concerns that the preliminary ACIR report reflects clear 
misunderstandings about the Endangered Species Act (ESA) and fails to acknowledge 
substantial refonns put forward by the Clinton Administration in making the law work more 
flexibly for States, local govemment and private landowners. 

Fundamentally, we question the characteri2ation of the ESA as an unfunded mandate. The 
ESA mandates only that each Federal agency ensure that its Federal actions arc not likely to 
jeopardize the continued existence of threatened or endangered species. The ESA's only other 
regulatory provision prohibits anyone from killing or injuring individual tlireatened or 
endangered animals without authorization. Neither of these provisions constitute unfunded 
mandates. 

The ACIR preliminary report summary recommends that "exemptions to tlie ESA should be 
applied more extensively," among other suggestions. Regrettably, more extensive use of the 
ESA's exemption process necessarily means that more endangered wildlife will become 
extinct. More extensive use of the ESA's exemption process is not necessary to balance 
conservation and economic concerns. In fact, the record to date shows from 1987-1995, only 
0.3% of development projects were stopped as a result of the ESA consultation process, so it 
is fair to conclude that economic development objectives have almost always been met within 
the context of the ESA. 

Perhaps more disturbing, die report fails to acknowledge unprecedented reforms advanced by 
the Administration to minimize economic consequences and increase flexibility of the ESA. 
Our efforts include regional conservation solutions such as the Pacific Northwest Forest Plan, 
the California Bay-Delta Accord, regional conservation planning in southern California, 
southern Utah and throughout the Southeast — all developed in close cooperation with State 
and local governments. Across the country, more than 200 Habitat Conservation Plans 

O 



THU 10:53 FAX 2022081821 OFFICE OF THE SECRETARY ^ l 0 0 3 

(HCPs) are under development with pnvate landowners as a means of balancing conservation 
and development objectives. We have established "safe harbor" agreements Aat provide 
incentives to sustain wildlife habitat and provide regulatory certainty for prrrale landowners. 
We have also built partnerships with States in endangered species candidate conservation and 
recovery programs, implemented uniform "peer review" procedures to ensure that every listing 
and recovery program is reviewed by independent scientific experts, and dev eloped regulatory 
relief for small landowners. 

There are a number of recommendations included in the ACIR report that reflect reforms wc 
have already put in place. The ACIR report, for example, calls for additional funding and 
the Administration has consistently provided additional outlays in our budget proposals for 
State recovery and habitat conservation efforts including more than Si8 million for State 
habitat acquisition efforts in FYI996, which was f)imit>atî  by Congress. 

Finally, there are several mischaracterizations of the regulatory provisions of the ESA within 
the ACIR report that include inaccurate rcpreaentation of Section 9 prohibitions on "taking" of 
species. "Critical habitat" is also mischaracterized here as an automatic mandate rather than a 
standard in conservation of threatened or endangered species that may require special 
management considerations or protection by Federal agencies. Federal agencies do not have 
authority to target state parks for protection and recovery efforts. The only obligations thai 
these non-Federal entities have under the ESA are those that every person and entity in this 
country has to not kill or injure individual threatened or endangered animal without proper 
authorization. They may, and sometimes do, voluntarily participate in Federal conservation 
objectives where the objective is to avoid regulation on private landowners. 

In conclusion, we have demonstrated an unparalleled record in making the ESA work more 
flexibly for States, local government, and private landowners. We are interesird in creating 
partnerships with ACIR to advance these efforts, however, it is important that we move 
forward with a common understanding of the ESA as well as with common objectives. 

Sincerely, 

George T- Ffampton, Jr. V 
Assistant Secretary for 
Fish and Wildlife and Parks 
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MEMORANDUM FOR SALLY KATZEN 
ADMINISTRATOR, OFFICE OF INFORMATION 
AND REGULATORY AFFAIRS 

FROM: Robert G. Damus 
General Counsel 

SUBJECT: Advisory Commission on Intergovernmental Relations 
(ACIR) 

This addresses the question of whether the ACIR must cease 
operations when they exhaust t h e i r a p p r o p r i a t i o n s even i f they 
have not f i n i s h e d the study mandated by P.L. 104-4. For the 
reasons s t a t e d below, the answer i s yes, they must cease 
operations, because they cannot exceed t h e i r a p p r o p r i a t i o n 
w i t h o u t v i o l a t i n g the A n t i d e f i c i e n c y Act. 

The 1996 a p p r o p r i a t i o n f o r ACIR provides as f o l l o w s : 

For necessary expenses of the Advisory Commission on 
Intergovernmentr.l Relations, $784,000, of which 
$334,000 i s t o ca r r y out the p r o v i s i o n s of Public Law 
104-4, and of which $450,000 s h a l l be a v a i l a b l e o n l y 
f o r the purposes of the prompt and o r d e r l y t e r m i n a t i o n 
of the Advisory Commission on Intergovernmental 
Re l a t i o n s . 

Under t h i s a p p r o p r i a t i o n , ACIR has been provided two 
separate sums; one i s usable s o l e l y t o the P.L. 104-4 study, and 
the other i s a v a i l a b l e s o l e l y f o r t e r m i n a t i o n costs. The 
A n t i d e f i c i e n c y Act, 31 U.S.C. 1341, a b s o l u t e l y p r o h i b i t s a 
fe d e r a l o f f i c i a l from exceeding an a p p r o p r i a t i o n . SA d i r e c t i o n t o 
ca r r y out some task does not overcome the p r o h i b i t i o n . Moreover, 
a basic p r i n c i p l e of a p p r o p r i a t i o n s law i s t h a t a d i r e c t i o n or 
a u t h o r i z a t i o n t o an agency t o accomplish some purpose does not 
i t s e l f c a r r y w i t h i t the funds t o c a r r y out the d i r e c t i o n ; an 
a p p r o p r i a t i o n must be provided f o r t h a t purpose. See, GAO 
P r i n c i p l e s of Ap p r o p r i a t i o n s Law at Vol. I , page 2-33 (1991). 

I n t h i s case, Congress ( i n P.L. 104-4) has d i r e c t e d ACIR t o 
do a study and has provided a s p e c i f i c sum f o r t h a t purpose. I f 
the funds are exhausted before the study i s complete, ACIR 
cannot continue t o expend funds t o complete the study. There i s 
also a second l i m i t a t i o n t h a t cannot be exceeded: a f i x e d sum t o 
be used t o shutdown ACIR. (That i s , Congress terminated ACIR's 



i n the FY 1997 Treasury-Postal appropriations b i l l . ) I f ACIR 
s t i l l has funds a v a i l a b l e t o complete the study, but expending 
them would i n c u r o b l i g a t i o n s (e.g., f o r a d d i t i o n a l severance pay) 
t h a t would cause the t e r m i n a t i o n amount to be exceeded, then i t 
must nevertheless terminate o b l i g a t i o n s at t h a t p o i n t , even 
though the study i s l e f t u n f i n i s h e d as a r e s u l t . 

I n sum, there are two separate funding l i m i t a t i o n s on ACIR, 
and n e i t h e r of them can be exceeded -- e i t h e r t o f i n i s h the P.L. 
104-4 study or f o r any other reason. 
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ADVISORY COMMISSION ON INTERGOVERNMENTAL AFFAIRS(ACIR) MANDATES 
REPORT: LABOR ISSUES 

Summary Qt DOL Concerns : ACIR continues t o ignore the 
Congressional d i r e c t i v e t o consider the impact of s t a t e and l o c a l 
mandates on working men and women. I n the r e p o r t : 

*The recommendations concerning the Federal Labor Standards 
Act(FLSA) demonstrate a lack of understanding of the requirements 
placed on Federal Agencies by T i t l e 5, USC as the recommendation 
would would r e s u l t i n a d d i t i o n a l burdens on l o c a l and s t a t e 
government. 

*The comments r e l a t e d t o the Family and Medical Leave 
Act(FMLA) disregard several relevant f i n d i n g s of the Commission on 
Family and Medical Leave. 

•Recommendations related to the Occupational Health and Safety 
Act(OSHA) c a l l upon the Federal government t o take on basic s t a t e 
and l o c a l government r e s p o n s i b i l i t i e s and comments r e l a t e d t o OSHA 
standards are unsupported. 

* The Davis Bacon recommendations would be d e t r i m e n t a l t o 
basic worker p r o t e c t i o n and they would complicate the a p p l i c a t i o n 
of Davis Bacon requirements. 

F a i r LabCff Standards Act 

ACIR J&ecommendation: Retain s t a t e and l o c a l government coverage 
under the F a i r Labor Standards Act, but amend the Act t o allow 
state and l o c a l governments' compliance w i t h e i t h e r the p o l i c i e s of 
the Act or the comparable p o l i c i e s of the f e d e r a l government under 
T i t l e 5, USC. 

POL Response: 

*ACIR implies t h a t Federal agencies have a lesser standard t o meet 
i n terms of employment standards; however, f e d e r a l agencies are 
required t o comply w i t h both FLSA and T i t l e 5. I f the 
recommendation i s t o require the same standards f o r s t a t e and l o c a l 
government employees as are required f o r Federal employees, the 
e f f e c t would be t o place a d d i t i o n a l r e g u l a t o r y requirements on 
stat e and l o c a l governments which p r e s e n t l y do not e x i s t . 

+ACIR ignores the steps which both Congress and the Labor 
Department have taken i n order t o address p a r t i c u l a r problems 
r e l a t e d t o s t a t e and l o c a l governments. For example: 
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* there are special overtime standards f o r law enforcement and 
f i r e f i g h t i n g personnel and "comp time" p r o v i s i o n s . 

* s p e c i a l accommodations were included i n r e g u l a t i o n changes 
i n 1992 t h a t allow s t a t e and l o c a l governments t o continue t o claim 
exemption from overtime f o r t h e i r executive, a d m i n i s t r a t i v e and 
prof e s s i o n a l employees despite the f a c t t h a t they account f o r leave 
on an hour-for-hour basie or t h a t they have systems r e q u i r i n g them 
to make p a r t i a l - d a y deductions from pay when accrued leave has been 
exhausted. 

* the Department of Labor i n v e s t i g a t e s s t a t e and l o c a l 
governments e s s e n t i a l l y on a complaint-only basis. 

* the Department of Labor w i l l not f i l e s u i t against a s t a t e 
or l o c a l government t o enforce the FLSA unless a t l e a s t 3 0-days 
advance w r i t t e n n o t i c e has been given t h a t the pay pr a c t i c e s are i n 
v i o l a t i o n . 

Family and M^Acal httve 

ACIR Recommendation: Retain s t a t e and l o c a l coverage under the 
Family and Medical Leave Act-

B.QL_Responge : 

•While ACIR recommends continued coverage f o r s t a t e and l o c a l 
employees, the ACIR re p o r t s states t h a t the Family and Medical 
Leave Commission's study d i d not survey p u b l i c agencies. The 
re p o r t however f a i l s t o p o i n t out t h a t the Employee Survey was a 
n a t i o n a l l y r e p r e s e n t a t i v e sample of p u b l i c and p r i v a t e sector 
workers. 

* I n a d d i t i o n , a separate survey of s t a t e f a m i l y and medical leave 
p o l i c i e s s p e c i f i c a l l y asked whether p u b l i c agencies had encountered 
d i f f i c u l t i e s i n applying the FMLA spe c i a l r u l e s f o r employees of 
schools. For states t h a t had t h e i r own f a m i l y or medical leave 
prov i s i o n s , l o c a l school administrators s t a t e t h a t they encountered 
no problems i n r e p o r t i n g t o both s t a t e and f e d e r a l enforcement 
e n t i t i e s . 

•The ACIR r e p o r t suggests t h a t Federal agencies have more 
f l e x i b i l i t y then s t a t e and l o c a l governments i n the implementation 
of FMLA; however, u n l i k e the Federal government s t a t e and l o c a l 
governments have the a u t h o r i t y t o : 

* deny r e s t o r a t i o n t o c e r t a i n h i g h l y compensated i n d i v i d u a l s . 
* r e q u i r e c e r t i f i c a t i o n s by h e a l t h care p r o v i d e r i f the 

employee claims they are unable to r e t u r n t o work because of a 
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s p e c i f i e d c o n d i t i o n . 
* e n t i t l e d t o recover premiums paid f o r maintaining h e a l t h 

b e n e f i t s coverage dur i n g the pe r i o d of unpaid leave i f the 
employees f a i l s t o r e t u r n t o work f o r reasons r e l a t e d t o h e a l t h or 
other circumstances beyond the c o n t r o l of the employee. 

Occupational Safety and Health Act 

ACIR Recommendation: Make no changes i n Occupational Safety and 
Health Act (OSHA) language regarding s t a t e and l o c a l government 
compliance, but increase f e d e r a l funding sources f o r s t a t e and 
l o c a l government t r a i n i n g and t e c h n i c a l assistance on OSHA 
requirements as w e l l as funding f o r implementation of requirements. 

DOL.Response: 

*Safe workplaces are a fundamental o b l i g a t i o n of a l l employers and 
the Federal government should not be expected t o finance safe work 
places f o r s t a t e and l o c a l governments. 

*The ACIR r e p o r t s t a t e s t h a t there i s a "lack of c r e d i b l e 
i n f o r m a t i o n on the r a t i o n a l e f o r or the s c i e n t i f i c basis of many 
OSHA standards and requirements." I t i s i r r e s p o n s i b l e f o r ACIR t o 
make t h i s statement and t o o f f e r no documentation or even one 
r e g u l a t i o n or standard as an example. 

pavig-Bfrco^ Related Acts 

ACIR Recommendation: Amend the r e l a t e d laws t o exempt p r o j e c t s 
below a higher d o l l a r t h r e s h o l d than e x i s t s i n most laws and 
consider exempting p r o j e c t s i n which f e d e r a l p a r t i c i p a t i o n i s a low 
percentage of t o t a l p r o j e c t costs. 

DOL Response : 

*The A d m i n i s t r a t i o n has supported b i - p a r t i s a n reform l e g i s l a t i o n i n 
the House and Senate t o increase d o l l a r thresholds and t o reduce 
the l e v e l of paperwork and record keeping requirements. 

*The ACIR proposal of adding the percentage threshold t o the Davis-
Bacon requirements would be deurimental to fundamental worker wage 
p r o t e c t i o n . I n a d d i t i o n , i t would f u r t h e r complicate the 
a d m i n i s t r a t i o n of Davis-Bacon as i t would increase the l e v e l of 
un c e r t a i n t y as t o when and which p r o j e c t s would be subject t o 
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Davis-Bacon. 

•The ACIR r e p o r t suggests t h a t there i s o f t e n a c o n f l i c t between 
Federal Davis Bacon and s t a t e p r e v a i l i n g wage laws. This c o n f l i c t 
i s " i n a p p r o p r i a t e l y d e t r i m e n t a l t o intergovernmental comity." 
without s p e c i f i c examples i t i s d i f f i c u l t t o rebut the ACIR 
ass e r t i o n , except t o note t h a t the Davie Bacon s t a t u t e i s a 
longstanding Federal law w i t h a simple t h r e s h o l d mechanism. I n 
a d d i t i o n , most s t a t e p r e v a i l i n g wage s t a t u t e s were w r i t t e n t o 
complement and b u i l d upon the Federal s t a t u t e . 
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SEC. 207. PILOT PROGRAM ON SMALL GOVERNMENT FLEXIBILITY. 
(a) IN GENERAL—The Director of the Office of Management 

and Budget, in consultation with Federal agencies, shall establish 
pilot programs in at least 2 agencies to test innovative, and more 
flexible regulatory approaches that— 

(1) reduce reporting and compliance burdens on small gov­
ernments; and 

(2) meet overall statutory goals and objectives. 
(b) PROGRAM FOCUS.—The pilot programs shall focus on rules 

in effect or proposed rules, or a combination thereof. 
SEC. 208. ANNUAL STATEMENTS TO CONGRESS ON AGENCY COMPLI­

ANCE. 
No later than 1 year after the effective date of this title and an­

nually thereafter, the Director of the Office of Management and 
Budget shall submit to the Congress, including the Committee on 
Governmental Affairs of the Senate and the Committee on Govem­
ment Reform and Oversight ofthe House of Representatives, a writ­
ten report detailing compliance by each agency during the preceding 
reporting period with the requirements of this title. 
SEC. 209. EFFECTIVE DATE. 

This title and the amendments made by this title shall take ef­
fect on the date ofthe enactment of this Act. 

TITLE III—REVIEW OF FEDERAL 
MANDATES 

SEC. SOL BASELINE STUDY OF COSTS AND BENEFITS. 
(a) IN GENERAL.—NO later than 18 months after the date of en­

actment of this Act, the Advisory Commission on Intergovernmental 
Relations (hereafter in this title referred to as the "Advisory Com­
mission"), in consultation with the Director, shall complete a study 
to examine the measurement and definition issues involved in cal­
culating the total costs and benefits to State, local, and tribal gov­
ernments of compliance with Federal law. 

(b) CONSIDERATIONS.—The study required by this section shall 
consider— 

(1) the feasibility of measuring indirect costs and benefits 
as well as direct costs and benefits of the Federal, State, local, 
and tribal relationship; and 

(2) how to measure both the direct and indirect benefits of 
Federal financial assistance and tax benefits to State, local, 
and tribal governments. 

SEC. 302. REPORT ON FEDERAL MANDATES BY ADVISORY COMMISSION 
ON INTERGOVERNMENTAL RELATIONS, 

(a) I N GENERAL.—The Advisory Commission on Intergovern­
mental Relations shall in accordance with this section— 

(1) investigate and review the role of Federal Tnandaies in 
intergovernmental relations and their impact on State, local, 
tribal, and Federal govemment objectives and responsibilities, 
and their impact on the competitive balance between State, 
local, and tribal governments, and the private sector and con-
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sider views of and the impact on working men and women on 
those same matters; 

(2) investigate and review the role of unfunded State man­
dates imposed on local governments; 

(3) make recommendations to the President and the Con­
gress regarding— 

(A) allowing flexibility for State, local, and tribal gov­
ernments in complying with specific Federal mandates for 
which terms of compliance are unnecessarily rigid or com­
plex; 

(B) reconciling any 2 or more Federal mandates which 
impose contradictory or inconsistent requirements; 

(C) terminating Federal mandates which are duplica­
tive, obsolete, or lacking in practical utility; 

CD) suspending, on a temporary basis. Federal man­
dates which are not vital to public health and safety and 
which compound the fiscal difficulties of State, local, and 
tribal governments, including recommendations for trigger­
ing such suspension; 

(E) consolidating or simplifying Federal mandates, or 
the planning or reporting requirements of such mandates, 
in order to reduce duplication and facilitate compliance by ti 
State, local, and tribal governments with those mandates; Q 

(F) establishing common Federal definitions or stand- o l 

ards to be used by State, local, and tribal governments in ti 
complying with Federal mandates that use different defini- C 
tions or standards for the same terms or principles; ana fi 

(GXi) the mitigation of negative impacts on the private ^ 
sector that may result from relieving State, local, and tribal c 
governments from Federal mandates (if and to the extent 
that such negative impacts exist on the pnvate sector); and pJ 

(ii) the feasibility of applying relief from Federal man- s i 
dates in the same manner arid to the same extent to private v i 
sector entities as such relief is applied to State, local, and th 
tribal governments; and 5, 
(4) identify and consider in each recommendation made 

under paragraph (3), to the extent practicable— m 

(A) the specific Federal mandates to which the rec- in 

ommendation applies, including requirements of the de- t o 

partments, agencies, and other entities of the Federal Gov- ^ 
emment that State, local, and tribal governments utilize 
metric systems of measurement; and s 

(B) any negative impact on the private sector that may 
result from implementation of the recommendation. 

(b) CRITERIA.— 
(1) IN GENERAL.—The Commission shall establish criteria 0f 

for making recommendations under subsection (a). 
(2) ISSUANCE OF PROPOSED CRITERIA.—The Commission t l u 

shall issue proposed criteria under this subsection no later than Fz' 
60 days after the date of the enactment of this Act, and there- a n . 
after provide a period of 30 days for submission by the public Co 
of comments on the proposed criteria. 

(3) FINAL CRITERIA.—NO later than 45 days after the date thi 
of issuance of proposed criteria, the Commission shall— shi 
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(A) consider comments on the proposed criteria received 
under paragraph (2); 

(B) adopt and incorporate in final criteria any rec­
ommendations submitted in those comments that the Com­
mission determines will aid the Commission in carrying 
out its duties under this section; and 

(C) issue final criteria under this subsection. 
(c) PREUMINARY REPORT.— 

(1) IN GENERAL.—NO later than 9 months after the date of 
the enactment of this Act, the Commission shall— 

(A) prepare and publish a preliminary report on its ac­
tivities under this title, including preliminary recommenda­
tionspursuant to subsection (a); 

(B) publish in the Federal Register a notice of avail­
ability ofthe preliminary report; and 

(C) provide copies of the preliminary report to the pub­
lic upon request. 
(2) PUBUC HEARINGS.—The Commission shall hold public 

hearings on the preliminary recommendations contained in the 
preliminary report ofthe Commission under this subsection. 
(d) FINAL REPORT.—NO later than 3 months after the date of 

the publication of the preliminaiy report under subsection (c), the 
Commission shall submit to the Congress, including the Committee 
on Govemment Reform and Oversight of the House of Representa­
tives, the Committee on Governmental Affairs of the Senate, the 
Committee on the Budget of the Senate, and the Committee on the 
Budget of the House of Representatives, and to the President a final 
report on the findings, conclusions, and recommendations of the 
Commission under this section. 

(e) PRIORITY TO MANDATES THAT ARE SUBJECT OF JUDICIAL 
PROCEEDINGS.—In carrying out this section, the Advisory Commis­
sion shall give the highest priority to immediately investigating, re­
viewing, and making recommendations regarding Federal mandates 
that are the subject of judicial proceedings between the United 
States and a State, local, or tribal government. 

( f ) DEFINITION.—For purposes of this section the term "State 
mandate" means any provision in a State statute or regulation that 
imposes an enforceable duty on local governments, the private sec­
tor, or individuals, including a condition of State assistance or a 
duty arising from participation in a voluntary State program. 
SEC. 303. SPECIAL AUTHORITIES OF ADVISORY COMMISSION. 

(a) EXPERTS AND CONSULTANTS.—For purposes of carrying out 
this title, the Advisory Commission may procure temporary and 
intermittent services of experts or consultants under section 3109(b) 
of title 5, United States Code. 

(b) DETAIL OF STAFF OF FEDERAL AGENCIES.—Upon request of 
the Executive Director of the Advisory Commission, the head of any 
Federal department or agency may detail, on a reimbursable oasis, 
any of the personnel of that department or agency to the Advisory 
Commission to assist it in carrying out this title. 

(c) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request of 
the Advisory Commission, the Administrator of General Services 
shall provide to the Advisory Commission, on a reimbursable basis, 
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the administrative support services necessary for the Advisory Com­
mission to carry out its duties under this title. 

(d) CONTRACT AUTHORITY.—The Advisory Commission may, 
subject to appropriations, contract with and compensate govemment 
and private persons (including agencies) for property and services 
used to carry out its duties under this title. 
SEC. 304. ANNUAL REPORT TO CONGRESS REGARDING FEDERAL 

COURT RULINGS. 
No later than 4 months after the date of enactment of this Act, 

and no later than March IS of each year thereafter, the Advisory 
Commission on Intergovemmentai Relations shall submit to the 
Congress, including the Committee on Govemment Reform and 
Oversight of the House of Representatives and the Committee on 
Governmental Affairs of the Senate, and to the President a report 
describing any Federal court case to which a State, local, or tribal 
govemment was a party in the preceding calendar year that re­
quired such State, local, or tribal govemment to undertake respon­
sibilities or activities, beyond those such govemment would other­
wise have undertaken, to comply with Federal statutes and regula­
tions. 
SEC. SOS. DEFINITION. 

Notwithstanding section 3 of this Act, for purposes of this title 
the term "Federal mandate" means any provision in statute or regu­
lation or any Federal court ruling that imposes an enforceable duty 
upon State, local, or tribal governments including a condition of 
Federal assistance or a duty arising from participation in a vol­
untary Federal program. 
SEC. 306. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated to the Advisory Com­
mission to carry out section 301 and section 302, $500,000 for each 
of fiscal years 1995 and 1996. 

TITLE IV-JUDICIAL REVIEW 
SEC. 401. JUDICIAL REVIEW. 

(a) AGENCY STATEMENTS ON SIGNIFICANT REGULATORY AC­
TIONS.— 

(1) IN GENERAL.—Compliance or noncompliance by any 
agency with the provisions of sections 202 and 203(a) (1) and 
(2) shall be subject to judicial review only in accordance with 
this section. 

(2) LIMITED REVIEW OF AGENCY COMPLIANCE OR NON­
COMPLIANCE.—(A) Agency compliance or noncompliance with 
the provisions of sections 202 and 203(a) (1) and (2) shall be 
subject to judicial review only under section 706(1) of title 5, 
United States Code, and only as provided under subparagraph 
(B). 

(B) If an agency fails to prepare the written statement (in­
cluding the preparation of the estimates, analyses, statements, 
or descriptions) under section 202 or the written plan under sec­
tion 203(a) (1) and (2), a court may compel the agency to pre­
pare such written statement. 


