THE WHITE HOUSE

WASHINGTON

June 12, 1996
MEMORANDUM TO LEON PANETTA
FROM: Marcia Halc\WX
Carol Rasco }%
Sally Katzen<-4
SUBJECT:  Advisory Commission on Intergovernmental Relations (ACIR) Draft Report

Governor Winter, ACIR's Chairman, has asked Marcia Hale to confidentially review a
new draft of ACIR's unfunded mandates report. Although this draft addresses some of our
previous concerns and is apparently acceptable to Governor Winter and possibly to other
Democratic Commission members, we recommend that the threc Administration officials on
the Commission —— Marcia Hale, Secretary Riley, and Administrator Browner —— oppose the
report and work to ensure other Democratic members oppose it. This memo sceks your
approval of this approach. '

Background

o ACIR's Congressional Charge —— The Unfunded Mandates Reform Act directs ACIR
to "revicw the role of Federal mandates in intergovernmental relations," including
establishing a framework and measurement tools for cvaluating mandates and
identifying specific mandates that should be addressed.

o Previous Administration Position —— In January, the Commission voted to release a
draft report for public comment. Federal Agencics commented cxtensively on the
draft. In addition, on March 1, 1996 Marcia Hale wrote to Governor Winter stating
the Administration's strong objections to the report's analytic approach and policy
conclusions (letter attached). The letter indicated the draft report:

0 did not adequately spcak to ACIR's Congressional charge to establish a broad
conceptual framework for considering individual mandates;

0 did little to further consensus on fundamental questions such as how to
measurc the costs and benefits of mandatcs;

0 presented mislecading analyses of 14 Federal health, safety, environmental,
worker protection, and civil rights laws and recommended unacceptable

changes to most of these laws;

0 failed in its analyses to consider the views of or cffects on working men and



women as directed by Congress; and

[ went beyond the scope of the Act by suggesting changes to disability civil
rights statutes excluded by the Act. '

Revised Draft

0 Content —— The new draft, although less egregious in its recommendations (attached),
contains the same fundamental flaws. For example, the report:

0 still largely fails to consider benefits (the final page acknowledges ACIR did
not consider the benefits of mandates on working men and women);

0 to mitigate what ACIR characterizes as costly mandates, recommends increased
Federal spending and/or technical assistance for 7 statutes —— Occupational
e e Safety and Health Act (OSHA), - Omnibus Transportation Employee Testing
Act (drug and alcohol testing), Clean Water Act (CWA), Individuals with
Disabilities Education Act (IDEA), Americans with Disabilities Act (ADA),
Safe Drinking Water Act (SDWA), and Clean Air Act (CAA) -- and
rccommends new bureaucratic structures to assist states;

0 argues (unconvincingly) that two disability civil rights statutes —— ADA and
IDEA —- are within the Commission's scope and recommends unacceptable
changes to ADA;

0 proposes more moderate but still problematic changes to 5 statutes —— the Fair
Labor Standards Act (FLSA), Transportation Employee Testing Act, CWA,
ADA, and Davis—-Bacon related acts; and,

0 rccommends a study of laws that provide private rights of action against state
and local governments and recommends that the study be concluded prior to
recauthorizing any existing statutes (e.g. environmental laws) with such
provisions or enacting new statutes with such language.

o Status —— Governor Winter is ready to ask Commissioners to vote to approve the
report. The Commission sunsets at the end of this fiscal year, is short on funds, and is
eager to conclude its work.

Recommendation

Administration officials should oppose the revised draft and urge other Democratic
members to oppose it.

pros o This document is not good government and is not consistent with the
Administration's message on unfunded mandates. It is a one-sided
presentation of a complicated issue that stresses costs and calls for more



cons o

0

Attachments

Federal spending.

We are being urged by labor, environmental and disability groups to repudiate
the report; fiscal conservatives could also criticize us for supporting it.

The Administration already has a strong record on unfunded mandates. We've
issued exccutive orders and taken strong actions to implement the Unfunded
Mandates Reform Act. We've also proposed changes to address certain specific
burdcens identified in the report (e.g. reporting requirements in IDEA) and have
provided enhanced technical assistance and flexibility under numerous statutes.

Some Democratic Commission members may support the report, isolating
Administration Democrats.

We could be criticized for not acting aggrcssncly to address the burden of
unfunded mandates. -

We could be criticized as being inflexible given improvements in this draft.
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The Role of
FEDERAL MANDATES

in Intergovernmental Relations
(Draft: May 30, 1996)

RECOMMENDATIONS ON INDIVIDUAL MANDATES:

1. Fair Labor Standards Act:

- . Retain state and local government coverage under the FLSA but amend the Act to
allow state and local government compliance with either the policies of the Act or the
comparable policies of the federal government under Title 5, USC.

2. Family and Medical Leave Act:
Retain state and local government coverage under the FMLA.
3. Occupational Safety and Health Act:

Make no change in OSHA language regarding state and local government compliance;
but, increase DOL consultation activities with state and local governments and increase federal
funding sources for state and local government training and technical assistance on OSHA
requirements as well as funding for implementation of requirements.

4. Drug and Alcohol Testing of Commercial Drivers:

Amend the law (ISTEA) to permit alternative testing requirements or program
certification in lieu of testing requirements for small governments. In addition, the federal
government should increase technical assistance to state and local governments on
transportation safety requirements including the control and monitoring of drug and alcohol
abuses by drivers.

S. Metric Conversion for Plans and Specifications:

Congress and the President are commended for extending the deadline for metric
conversion of plans and specifications to the year 2000.



6. Medicaid: Boren Amendment:
. - £
Repeal the language of the Boren Amendment and insert language specifying that rate
determinations are the sole responsibility of each participating state and that such rates must
be established to assure that health and nursing home care is provided in conformity with
applicable federal and state laws and regulations related to quality of care and safety
standards. '

7. The Clean Water Act:

Increase federal funding for states and local governmer:t to support construction of
municipal wastewater facilities and amend the Act to give EPA specific authority to extend
deadlines for compliance on a case-by-case basis.

8. Individuals with Disabilities Education Act:

Increase federal funding to 40% of the excess costs of special education as is
authorized by the Individuals with Disabilities Education Act and amend the Act to relieve
state and local governments of prescriptive administrative and recordkeeping requirements
unrelated to the education of individuals with disabilities. Also, amend the Act to foster
increased use of mediation and other forms of alternative dispute resolution.

9. Americans with Disabilities Act:

Provide increased technical assistance and educational information to state and local
governments, as well as increased funding for compliance with mandated ADA requirements.
Amend ADA to require the federal government to coordinate enforcement and technical
assistance in areas where there are cross-agency issues.

10. The Safe Drinking Water Act:

Enact amendments to the Safe Drinking Water Act similar to those approved by the
Senate in S.1316 (104th Congress) including language permitting states increased flexibility
for implementation of national standards.

11. Endangered Species Act:

Amend the law to give state and local governments an official role in the management
and planning decisions affecting the listing process, beyond the traditional consultation and
full notice and comment requirements currently in effect.




12. The Clean Air Act:

“Make no change in existing federal standards_but increase federal aid and technical
assistance to_help states comply.

13. Davis-Bacon Related Acts:

Amend the related laws to exempt projects below a higher dollar threshold than exists
in most laws and consider exempting projects in which federal participation is a low
percentage of total project costs.

14. Required Use of Recycles Crumb Rubber (Repealed)

Commend the Congress and the President for repealing this federal mandate.

RECOMMENDATIONS ON COMMON ISSUES:

1. Detailed Procedural Requirements:

In general, state and local governments should be permitted, through statutory
language, flexibility in choosing the methods 3used to comply with a tederal mandate.
Federal agencies should assist state and local governments by providing research and technical
advice on implementation approaches and methods to save the state and local governments
design and adaptation costs, whenever possible. The focus of federal statutes, regulations, and
policies should be on results, not process.

2. Lack of Federal Concern About and Fund of Mandate Costs:

As requires by the Unfunded Mandates Reform Act, the federal government should
take federal, state, and local costs of policy implementation into consideration before enacting
a law containing a federal mandate on state and local governments. In addition,_the federal
government should assume some_share of mandate costs as an incentive to restrain the extent
of the mandate and to aid in seeking the least costly alternatives.

3. Federal Failure to Recognize State and Local Governments as Governments:

Federal laws are regulatory policies should recognize that state, local, and tribal
governments are co-makers of national policy who, in contrast to interest groups and private
entities, are led by elected officials who must account to the voters within their respective
jurisdictions just as do the President and the Members of the US Congress.



4. Authorization of Lawsuits Against State and Local Governments to Enforce Federal
Law:

The federal government should commission a study to examine the constitutional and
intergovernmental issues raised by laws authorizing_private rights of action against state and
local governments. Such a study should be concluded prior to enactment of any more
statutory language authorizing private rights of action against state or local governments and
prior to any re-authorization of existing statutes with such language.

5. Imability of Very Small Local Governments to Meet Mandate Standards and
Timetables:

The federal government should increase the number of laws and regulation that allow
for deadline extensions or requirement modifications for very small governments that cannot

6. Insufficient Communication on or Ineffective Coordination of Federal Policies:

The federal government should establish a coordination mechanism to assist state and
local governments through the federal policy maze. The coordination mechanism should be
designed to avoid the conflicts of interest that arise in a lead agency process because a lead
agency usually has program as well as coordination responsibilities. Desk officers could be
assigned for each state as a single point of contact or ombudsperson for questions on federal
policies and common rules could be drafted to implement mandates under the jurisdiction of
multiple federal agencies. In addition, an arbitration process could be developed to make
binding decisions on issues related to federal mandates that arise among federal agencies or
between the federal agencies or between the federal government and state or local
governments.




EXECUTTIVE OFFICE OF T HE PRESIDENT

23-Jul-1996 12:16pm

TO: Sally Katzen
TO: Elizabeth E. Drye
FROM: Daniel J. Chenok
Office of Mgmt and Budget, OIRA
CC: Marcia L. Hale
SUBJECT: Final votes

The final tally was 13-7 (Kempthorne voted yes) against the
report.

The motion to have the Chair recommend whether to continue after
consultation with Congress and the President was passed
unanimously.



THE WHITE HOUSE
WASHINGTON

July 19, 1996

INFORMATION

MEMORANDUM TO THE PRESIDENT

FROM: Marcia Hach
Carol Rasco
Sally Katzen

SUBJECT: Pending Vote on the Advisory Commission on Intergovernmental Relations'
(ACIR's) Unfunded Mandates Report

I. SUMMARY

The Advisory Commission on Intergovernmental Relations (ACIR), chaired by
Governor Winter, will vote on a final rcport on unfunded mandates Tuesday, July 23, 1996.
The Administration commented extensively and critically on previous drafts of the report.
Although this draft addresses some of our previous concemns, the three Administration
officials on the Commission —- Marcia Hale, Secretary Riley, and Administrator Browner ——
will oppose the report and are urging other members to oppose it. The decision to oppose the
report was difficult; the vote is likely to be close and partisan. Govemor Winter may call
you between now and Tuesday to discuss the report.

II. DISCUSSION
Background

The Unfunded Mandates Reform Act directed ACIR to "review the role of Federal
mandates in intergovernmental relations,” including establishing a framework and
measurement tools for evaluating mandates and identifying specific mandates that should be
addressed. ACIR circulated a draft report last spring. On March 1, 1996, Marcia Hale
wrote to Governor Winter stating the Administration's strong objections to the report. The
draft report: (1) did little to further understanding of fundamental questions such as how to
measure the costs and benefits of mandates or how state mandates affect local governments;
(2) presented one-sided, misicading analyses of 14 Federal health, safety, environmental,
worker protection, and civil rights laws and recommended unacceptable changes to most of
these laws; and (3) failed in its analyses to consider the views of or effects on working men
and women as directed by Congress.

Reasons for Opposing Report

The new report still fails to respond to the broad questions the Congress posed to




ACIR about unfunded mandates. It remains a one~sided report that in places inaccurately
characterizes requirements of current statutes and our approach to implementing them. The
final draft recommends more moderate but still unacceptable statutory changes to provide
relief to state and local governments while failing to adequately consider the effect of those
changes on citizens and the environment. For example, the report proposes to:

0 Amend the Individuals with Disabilities Education Act and significantly increase
Federal funding (disability and civil rights groups oppose this recommendation; we
have argued that civil rights statutes are exempt from consideration by ACIR);

0 Amend Davis Bacon-rselated laws (requiring prevailing wages be paid to employees
under certain federally-funded contracts) to consider exempting projects in which
federal participation .is a lower percentage of total project costs (labor opposes).

o Amend the Fair Labor Standards Act to allow state policies to be consistent with
either with current law or with comparable policies that currently apply to the Federal
government only (labor groups oppose);

o Amend the Clean Water Act to allow EPA to extend compliance deadlines on a case-
by-case basis (environmental groups oppose);

The report also:

0 recommends a commission study laws that provide private rights of action against
state and local governments before Congress reauthorizes any existing statutes (e.g.
environmental laws) with such provisions or enacts any new statutes with such
language (labor, environmental, and civil rights groups oppose); and

0 to mitigate what ACIR characterizes as costly mandates, recommends increased
Federal spending and/or technical assistance for 6 statutes and recommends new
Federal bureaucratic structures to assist states.

It was our hope that ACIR would provide a context in which to consider ways to
further address state and local governments' concermns while maintaining our commitment to
national objectives. We recognize that a vote against the report could be viewed as a vote
against the states and for "unfunded mandates." We necvertheless feel that the report presents
a one-sided, fundamentally flawed analyses and that we should not support it.

You have a strong record on unfunded mandates. You signed Executive Order 12875
during your first year in office to ensure that new regulations do not place undue burdens on
states and communities. In March of 1995, you signed the Unfunded Mandates Reform Act.
In March of this year we reported to Congress on the significant progress Federal agencies
have made in implementing the Act. The Administration has also worked cooperatively with
state and local governments to help them take full advantage of the flexibility that already
exists in many Fedecral statutes. As ACIR concludes its work, we will work to ensure that
your record and our reasons for opposing the Commission's report are well understood.




THE WHITE HOUSE
WASHINGTON

July 19, 1996

INFORMATION

MEMORANDUM TO THE PRESIDENT

FROM: Marcia Halew
Carol Rasco
Sally Katzen

SUBJECT: Pending Vote on the Advisory Commission on Intergovernmental Relations'
(ACIR's) Unfunded Mandates Report

I. SUMMARY

The Advisory Commission on Intergovernmental Relations (ACIR), chaired by
Governor Winter, will vote on a final rcport on unfunded mandates Tuesday, July 23, 1996.
The Administration commented extensively and critically on previous drafts of the report.
Although this draft addrcsses some of our previous concems, the three Administration
officials on the Commission —- Marcia Hale, Secretary Riley, and Administrator Browner ——
will oppose the report and are urging other members to oppose it. The decision to oppose the
report was difficult; the vote is likely to be close and partisan. Governor Winter may call
you between now and Tucsday to discuss the report.

II. DISCUSSION
Background

The Unfunded Mandates Reform Act directed ACIR to "review the role of Federal
mandates in intergovernmental relations,” including establishing a framework and
measurement tools for cvaluating mandates and identifying specific mandates that should be
addressed. ACIR circulated a draft report last spring. On March 1, 1996, Marcia Hale
wrote to Governor Winter stating the Administration's strong objections to the report. The
draft report: (1) did little to further understanding of fundamental questions such as how to
measure the costs and benefits of mandates or how state mandates affect local governments;
(2) presented one-sided, misleading analyses of 14 Federal health, safety, environmental,
worker protection, and civil rights laws and recommended unacceptable changes to most of
these laws; and (3) failed in its analyses to consider the views of or effects on working men
and women as directed by Congress.

Reasons for Opposing Report

The new report still fails to respond to the broad questions the Congress posed to



ACIR about unfunded mandates. It remains a one-sided report that in places inaccurately
characterizes requirements of current statutes and our approach to implementing them. The
. final draft recommends more moderate but still unacceptable statutory changes to provide
relief to state and local governments while failing to adequately consider the effect of those
changes on citizens and the environment. For example, the report proposes to:

0 Amend the Individuals with Disabilities Education Act and significantly increase
Federal funding (disability and civil rights groups oppose this recommendation; we
have argued that civil rights statutes are exempt from consideration by ACIR);

o Amend Davis Bacon-related laws (requiring prevailing wages be paid to employees
under certain federally-funded contracts) to consider exempting projects in which
federal participation .is a lower percentage of total project costs (labor opposes).

0 Amend the Fair Labor Standards Act to allow state policies to be consistent with
either with current law or with comparable policies that currently apply to the Federal
government only (labor groups oppose);

o Amend the Clean Water Act to allow EPA to extend compliance deadlines on a case-
by~case basis (environmental groups oppose);

The report also:

0 recommends a commission study laws that provide private rights of action against
state and local governments before Congress reauthorizes any existing statutes (e.g.
environmental laws) with such provisions or enacts any new statutes with such
language (labor, environmental, and civil rights groups oppose); and

o to mitigate what ACIR characterizes as costly mandates, recommends increased
Federal spending and/or technical assistance for 6 statutes and recommends new
Federal bureaucratic structures to assist states.

It was our hope that ACIR would provide a context in which to consider ways to
further address state and local governments' concems while maintaining our commitment to
national objectives. We recognize that a vote against the report could be viewed as a vote
against the states and for "unfunded mandates.” We nevertheless feel that the report presents
a one-sided, fundamentally flawed analyses and that we should not support it.

You have a strong record on unfunded mandates. You signed Executive Order 12875
during your first year in office to ensure that new regulations do not place undue burdens on
states and communities. [n March of 1995, you signed the Unfunded Mandates Reform Act.
In March of this year we reported to Congress on the significant progress Federal agencies
have made in implementing the Act. The Administration has also worked cooperatively with
state and local governments to help them take full advantage of the flexibility that already
exists in many Federal statutes. As ACIR concludes its work, we will work to ensure that
your record and our reasons for opposing the Commission's report are well understood.



BRIEFING BOOK FOR ACIR MEETING ON UNFUNDED MANDATES REPORT

TAB A

TAB B

TAB C

TAB D

TABE

TABF

TAB G

TABH

TAB1

July 23, 1996

Hall of States
Opening statement from Marcia Hale opposing report with no amendments
POTUS Memo summarizing issue
Letters from Hale, EPA, ED to ACIR opposing report
Other opposing views from DOL, DPC, and Citizens for Sensible Safeguards
ACIR Commission member briefing book (includes report at Tab B)
June 12 WS Chief of Staff memo opposing initial revisions to report

Letters from Hale & Agencies, Katzen March 22 testimony opposing preliminary
report

Title III of Unfunded Mandates Act authorizing report

OMB Counsel memo on ACIR funding status




- DRAFT PRESS STATEMENT --

The President is committed to addressing state, local and tribal
government's concerns about unfunded mandates and has taken
significant actions toward that end. Regrettably, the
Administration must oppose the Advisory Commission on
Intergovernmental Relations' (ACIR's) draft final Report: The
Role of Federal Mandates 1n Intergovernmental Relations. The
report fails to respond to the broad questions the Congress posed
to ACIR about unfunded mandates, and instead recommends statutory
changes without adequately considering the effect of those
changes on working men and women and the environment. The
Administration will continue to work with all levels of
government to further our understanding of and response to

unfunded mandates.



- DRAFT PRESS STATEMENT --

The President is committed to addressing state, local and tribal
government's concerns about unfunded mandates and has taken
significant actions toward that end. Regrettably, the
Administration must oppose the Advisory Commission on
Intergovernmental Relations' (ACIR's) draft final Report: The
Role of Federal Mandates in Intergovernmental Relations. The
report fails to respond to the broad questions the Congress posed
to ACIR about unfunded mandates, and instead recommends statutory
changes without adequately considering the effect of those
changes on working men and women and the environment. The
Administration will continue to work with all levels of
government to further our understanding of and response to
unfunded mandates.



STATEMENT ON UNFUNDED MANDATES REPORT

by
Marcia Hale
Asst. to the President for
Intergovernmental Affairs

-- DRAFT --

The Clinton Administration has a strong record on unfunded
mandates. We pushed for passage of the Unfunded Mandates Reform
Act that called for this report. I had hoped the Commission's
work would help us think more clearly and constructively about
unfunded mandates. All of us are séarching for ways to better
address state and local governments' concerns while meeting the
goals embodied in Federal statutes. Regrettably, however, the

Administration cannot support the ACIR report.

Before turning to the report, I want to emphasize the
significant action the Administration has taken to address state
and local government concerns about unfunded mandates. The
President signed Executive Order 12875 during his first year in
office to ensure that new regulations do not place undue burdens
on states and communities. In March of 1995, he signed the
Unfunded Mandates Reform Act. In March of this year we reported
to Congress on the significant progress Federal agencies have
made in implementing the Act. The Administration has also worked
cooperatively with state and local governments to help them take
full advantage of the flexibility that already exists in many

Federal statutes.



Unfortunately, the Commission's draft final report doesn't

move us further forward.

As you know, the Unfunded Mandates Reform Act directed this
Commission to review the role of unfunded mandates in

intergovernmental relations. It directed us:

o to establish a framework for analyzing and discussing
mandates;

o to develop measurement tools for evaluating mandates;

o to examine the impact of unfunded state mandates on local

governments; and

o to identify specific mandates that should be addressed.

This is a tall order, and as you know the Commission had
limited resources. Regrettably, the Commission has focused on
specific mandates without establishing a clear framework for
analysis. Further, the Commission did not consider the views of
working men and women in its assessments as directed by Congress.
As a result, ACIR's recommendations do not reflect a balanced or

careful consideration of the issues.

It would not be productive to debate the individual

recommendations -- each one raises multiple issues and could



consume hours of our time.

For example, the report discusses the costs to states and
local governments of citizen suit provisions. It also calls for
a study of such laws. But it does not discuss the success such
provisions have had in ensuring full implementation of critical
federal statutes. Based on this one-sided analysis, the report
recommends that Congress hold hostage all legislation with such
provisions until the study is completed. Without considering the
consequences for people and the environment, the report concludes
that Congress should not reauthorize the Safe Drinking Water Act,
the Individuals with Disability Education Act, Medicaid law, or a
myriad of other statutes with citizen suit provisions, and should
not pass any new laws with these provisions, until another

Commission has studied the issue further.

The Administration cannot support this approach. Citizen
suits have proved highly beneficial in ensuring Federal statutes

are implemented as intended by Congress.

In this and other areas of the report the Commission has
simply overreached while failing to complete first things first.
In short, the report contains a series of recommendations that
are not well supported and does not meet Congress's charge that
it provide a framework for looking at unfunded mandates in a

coherent and balanced way.



The Administration commented extensively on the previous
draft ACIR report. We appreciate the Commission's hard work in
making revisions to the draft that incorporate many of our
comments. Nevertheless, we regrettably cannot support the
current draft for the reasons I have stated and as I discussed in
more detail in my July 3 letter to Governor Winter. There is no
easy way to amend the draft given its fundamental shortcomings.
We therefore urge the Commission to vote to disapprove it without

amendments.

% %k %

I know the members of this Commission share my and the
President's commitment to making further progress in addressing
unfunded mandates and improving intergovernmental relations. The
Commission has produced a number of reports that have improved
our understanding of intergovernmental relations and have led to
real improvements in Federal policy as it affects state, local
and tribal governments. The Administration has appreciated the

ACIR's contributions.

I look forward to continuing this'dialogue on unfunded

mandates beyond the work of this Commission.



THE WHITE HOUSE

WASHINGTON

July 19, 1996

INFORMATION

MEMORANDUM TO THE PRESIDENT

FROM: Marcia Halcwwd
Carol Rasco@ i
1.

Sally Katzen<ie=—

SUBJECT:  Pcnding Vote on the Advisory Commission on Intergovernmental Relations'
(ACIR's) Unfunded Mandates Report

I. SUMMARY

The Advisory Commission on Intergovernmental Relations (ACIR), chaired by
Governor Winter, will vote on a final report on unfunded mandates Tuesday, Julv 23, 1990.
The Administration commented extensively and critically on previous drafts of the report.
Although this draft addresses some of our previous concerns, the three Administration
officials on the Commission —- Marcia Hale, Secretary Riley, and Administrator Browner ~-
will opposc the report and are urging other members to opposc it. The decision to opposc the
report was difficult; the vote is likely to be close and partisan.  Governor Winter may call
you between now and Tuesday to discuss the report.

1I. DISCUSSION

Background

The Unfunded Mandates Reform Act directed ACIR to "review the role of Federal
mandates in intergovernmental relations," including establishing a framework and
mcasurement tools for cvaluating mandates and identifying specific mandates that should be
addressed. ACIR circulated a draft report last spring. On March 1, 1996, Marcia Hale
wrote to Governor Winter stating the Administration's strong objections to the rcport. The
draft report: (1) did little to further understanding of fundamental questions such as how to
measure the costs and benefits of mandates or how state mandates affect local governments;
(2) presented one-sided, misleading analyses of 14 Federal health, safety, environmental,
worker protection, and civil rights laws and recommended unacceptable changes to most of
these laws; and (3) failed in its analyses to consider the views of or effects on working men

and women as directed by Congress.
Reasons for Opposing Report

The new report still fails to respond to the broad questions the Congress posed to



ACIR about unfunded mandates. It remains a one-sided report that in places inaccurately
characterizes requirements of current statutes and our approach to implementing them. The
final draft recommends more moderate but still unacceptable statutory changes to provide
relief to state and local governments while failing to adequately consider the effect of those
changes on citizens and the environment. For example, the report proposcs to:

0 Amend the Individuals with Disabilities Education Act and significantly increase
Federal funding (disability and civil rights groups oppose this recommendation; we
have argued that civil rights statutes arc exempt from consideration by ACIR);

0 Amend Davis Bacon-related laws (requiring prevailing wages be paid to ecmployces
under certain federally~funded contracts) to consider exempting projects in which
federal participation is a lower percentage of total project costs (labor opposcs).

0 Amend the Fair Labor Standards Act to allow state policies to be consistent with
cither with current law or with comparable policies that currently apply to the Federal
governnient only (labor groups opposc);

0 Amniend the Clean Water Act to allow EPA to extend compliance deadlines on a case-
by-casc basis (cnvironmental groups opposc);

The report also:

0 recommends & commission study laws that provide private rights of action against
state and local governments before Congress reauthorizes any existing statutes (c.g.
environmental laws) with such pro.isions or enacts any new statutes with such
language (labor, environmental, and civil rights groups oppose); and

0 to mitigate what ACIR characterizes as costly mandates, recommends increased
Federal spending and/or technical assistance for 6 statutes and recommends new
Federal burcaucratic structures to assist states.

It was our hope that ACIR would provide a context in which to consider ways to
further address state and local governments' concerns while maintaining our commitment to
national objectives. We recognize that a vote against the report could be viewed as a vote
against the states and for "unfunded mandates." We nevertheless fecl that the report presents
a one-sided, fundamentally flawed analyses and that we should not support it.

You have a strong record on unfunded mandates. You signed Executive Order 12875
during your first year in office to ensure that new regulations do not place undue burdens on
states and communities. In March of 1995, you signed the Unfunded Mandates Reform Act.
In March of this year we reported to Congress on the significant progress Federal agencics
have made in implementing the Act. The Administration has also worked cooperatively with
state and local governments to help them take full advantage of the flexibility that already
exists in many Federal statutes. As ACIR concludes its work, we will work to cnsure that
your record and our reasons for opposing the Commission's report arc well understood.



THE WHITE HOUSE
WASHINGTON

July 3, 1996

The Honorable William F. Winter

Chairman

U.S. Advisory Commission on
Intergovernmental Relations

800 K Street, NW

Suite 450, South Building
Washington, DC 20575

Dear Governor Winter:

Thank you for sharing with me a revised draft of the Advisory Commission on
Intergovernmental Relations (ACIR) Report: The Role of Federal Mandates in
Intergovernmental Relations. Although the draft has improved, the revisions to it have not
addressed some of the Administration's fundamental concerns articulated in my March 1, 1996
letter to you (attached). The report sull fails to respond to the broad questions the Congress
posed to ACIR about unfunded mandates, and instead recommends statutory changes without
adequately considering the effect of those changes on citizens and the environment.
Regrerttably, the Administration cannot endorse the draft report.

As you know, the Clinton Administration has taken action on several fronts to address
state and local government concerns about unfunded mandates. The President signed
Executive Order 12875 duning his first year in office to ensure that new regulations do not
place undue burdens on states and communities. In March of 1995, he signed the Unfunded
Mandates Reform Act. In March of this year we reported to Congress on the significant
progress Federal agencies have made in implementing the Act. The Administration has also
worked cooperatively with state and local governments to help them take full advantage of
the flexibility that already exists in many Federal statutes.

It was our hope that ACIR would provide a context in which to consider ways to
further address state and local governments' concerns while maintaining our commitment to
national objectives. As you know, the Unfunded Mandates Reform Act directs ACIR to
“review the role of Federal mandates in intergovernmental relations," including establishing 2
framework and measurement tools for evaluating mandates, identifying specific mandates thar
should be addressed based on that framework, and investigating the role of unfunded state
mandates on local governments. Congress also directed ACIR to consider the views of and
the impact on working men and women in evaluating mandates.



ACIR was unable to focus its limited resources in a way that would fulfill these
objectives. As a result, we find that ACIR's recommendations do not reflect a balanced or
careful consideration of the issues.  The report captures states' and local governments'

_ concerns about certain Federal laws but, as acknowledged in the report (p. 33), it does not
reflect the views of the working men and women who benefit from these laws.

For example, the report discusses the costs to states and local governments, but not
the benefits to the public, of citizen suit provisions. The report calls for a study of laws that
provide pnivate rights of action against state and local governments which is appropriate, but
the recommendation goes on to state that pending conclusion of the study no new citizen suit
provisions should be enacted nor any reauthonized nor should any statutes with such language
be reauthorized (p. 7). The Administration cannot support this approach. Citizen suits have
proved highly beneficial in ensuring Federal statutes are implemented as intended by
Congress.

Further, the report inappropnately reviews a disability civil rights statute -- the
Individuals with Disabilities Education Act (IDEA). This and other civil rights statutes do
not fall within the scope of the Unfunded Mandates Reform Act. The Administration
disagrees with the report's conclusion to the contrary.

Additionally, the report's recommendations have potentially significant adverse budget
implications. The report recommends complex new Federal bureaucratic structures and calls
for increased spending or technical assistance under six statutes. Although the Administration
has supported increased aid to states in implementing Federal laws where appropriate, the
Administration is concerned about the open-ended nature of these recommendations.

As you know, the Administration commented extensively on the previous draft ACIR
report. We appreciate the Commission's hard work in making revisions to the draft that
incorporate many of our comments. Nevertheless, we regrettably cannot support the current
draft for the reasons outlined above. Please contact me if you would like to discuss this issue
further.

Sincerely,
LdLa
Marcia L. Hale

Assistant to the President and Director for
Intergovernmental Affairs

Attachment

cc: ACIR Commission Members
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UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

July 5, 1996

William E. Davis

Executive Director

Advisory Council on Governmental Relations
South Building, Suite 450

800 K Street, NW

Washington, DC 20575

Dear Director Davis:

I am responding to your memorandum of June 26 concerning the
confidential draft of the final ACIR report on federal mandates, -
undertaken in accordance with Title III of the Unfunded Mandates
Reform Act. I regret to inform you that after carefully
reviewing the draft as it pertains to the responsibilities of the '
Department of Education, I cannot approve the final report in its
current form. These are my major concerns:

(1) The draft report (page 7) presents for the first time a
one-sided argument in favor of a study of the "constituticnal and
intergovernmental issues raised by laws authorizing private

rights of action against state and local governments," and then
goes on to recommend that such a study should be completed "prior
to ... any reauthorizations of existing statutes with such
language." I cannot agree to the postponement of the

reauthorization of the Individuals with Disabilities Education
Act (IDEA) until such a study is completed. We have come tco far

in the reauthorization of IDEA -- which passed the House on June
10 under suspension of the rules and is pending floor
consideration in the Senate -- to accept such a recommendation

and the likelihood of long-term delay of the important reforms
and improvements that the Department, State and local providers,
and parents are seeking. Indeed, as you know, many of those
reforms are fully consistent with ACIR’s recommendations
regarding the reduction of administrative burdens and the need
for mediation and alternative dispute resolutlon processes in
IDEA.

(2) The draft report‘s discussion of IDEA is unacceptable
for several reasons. First, IDEA should not be included in the

.report. IDEA, in essence, is a civil rights statute and should
not be considered as another federal program for purposes of the
report. I am pleased to see that discussion of the Americans

With Disabilities Act has been dropped from the draft report and
believe that IDEA should be deleted as well.

600 INDEPENDENCE AVE., S.W. WASHINCTON. D.C. 20202-0100

Our mission s (o ansurc equal access o education and lo promate educational cxcellence throughout the Nation.
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Second, I cannot support the recommendation that funding for
the IDEA Grants to States program be suddenly increased -- over
five-fold -- to 40 per cent of the excess costs of special
education. I am proud that the President’s fiscal year 1997
budget request for Grants to States under IDEA would provide
fully $279 million more than the amount provided by Congress for
fiscal year 1996 and would reverse the trend of declining Federal
participation in the education of students with disabilities. I
am sure that we agree the President’s budget is a step in the
right direction, but I must oppose funding recommendations that
are so unrealistic.

Finally, although I appreciate the efforts that have been
made in the draft report to acknowledge the accomplishments of
IDEA over the years as well as the Department’s wide consultation
with State and local providers, parents, and other interested
parties in developing its reauthorization and reform proposal,
the overall tone of the discussion of IDEA remains negative and
slanted. This is particularly unfortunate in light of the fact
that, apart from the reference to the 40 per cent funding level,
the recommendations and the Department’s reform and
reauthorization goals are remarkably consistent.

In conclusion, it is unfortunate that we have been unable to
reach agreement on the current draft. I know that you and your
staff -- as well as members of the Department -- have worked hard
to find a mutually satisfactory result with respect to IDEA. I
regret that it does not seem possible to succeed in the few
remaining weeks.

Yours sincere}y,

v 1

Richard W. Riley

@o03
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EXECUTTIVE OFFICE O F T HE PRESIDENT

17-Jul-1996 06:41pm

TO: Marcia L. Hale

FROM: Jennifer L. Klein
Domestic Policy Council

cC: . Christopher C. Jennings

SUBJECT: ACIR Report

You had asked for our view on the Medicaid problems in the ACIR
report. The major problem is that the report recommends that a
study be commissioned to examine private rights of action. Until
the study is completed, the report recommends a moratorium on new
laws and reauthorization of existing laws that grant private
rights of action against state and local governments. We have
argued throughout the Medicaid debate that a right of action by.
an individual heard in federal court is an essential part of the
Medicaid guarantee. Therefore, we would oppose the study and the
moratorium.

Please let me know if you have any additional questions.




O

b-eee

TALKING POINTS ON ACIR DRAFT REPORT
Although the draft has improved, the revigsions have not
addressed the Administration's fundamental concerrs.

We're unhappy with the overall approach and oppose many of
the specific policy recommendations.

General Problems

The report fails to respond to broad questions posied by
Congress to ACIR, such as: how do state mandates affect
local governments? How should we measure the costs and
benefits of mandates?

Report is also very one-sided. It focuses on states' and
governments' concerns but fails to consider the views of and
impact on working men and women in evaluating mandates as
directed by Congress.

Recommends increased technical assistance and financial
assistance under 6 statutes (potential budget buster).

Objecticns to Recommended Statutory Changes

(o]

Includes Individuals with Disabilities Education Act (IDEA)
-- a disability civil rights statute exempt from
consideration under the Unfunded Mandates Reform AcCt.
Recommends Fed. Government fund 40% of implementation costs.

Recommends amending the Fair Labor Standards Act to allow
state and local governments to comply with rules that apply
to the Federal government rather than the policies that
govern private industry. (Labor will oppose)

Recommends extending Clean Water Act deadlines.
(environmentalists will oppose)

Recommends that no new or existing citizen suit provisions
be enacted or reauthorized until a commission studies
citizen suits. Citizen suit provisions have been highly

effective in ensuring Federal laws -- particularly
environmental and civil rights laws -- are fully
implemented.

Recommends amending Davis Bacon-related laws to set higher
dollar threshold and suggests considering exempting projects
with a low percentage of Federal funds. (labor will oppose)

Recommends weakening drug and alcohol testing provisions of
the Transportation Employee Testing Act.



RevieEw oF ACIR JUNE 26 FEDERALMANDATES REPORT:
A REPORT THAT SHouLD BE OPPOSED

Citizens for Sensible Safeguards, a coalition of more than 300 national organizations, has obtained a
June 25, 1996 draft of an ACIR report on federal mandates. While CSS has not had time to fully
evaluate the draft, it has drawn preliminary conclusions.

CSS strongly apposes the report and actively urges a negative vote by the ACIR Commission
Members, which aie to meet on July 23, 1996. The June 25 draft demonstrates that the ACIR staff
have lost nearly all objectivity in researching and writing a final report. Furthermore, the ACIR efforts
to develop a final report have not met the statutory requirements of the Unfunded Mandates Reform
Act of 1995 (PL 104-4) with respect to addressing certain subjects (Sec. 302(a)(3)) or holding more
than one hearing on the preliminary report (Sec. 302(c)(2)).

ACIR issued a preliminary report in January, 1996 to seek public input. The preliminary report was
roundly criticized by the public interest community, along with unions representing working men and
women. CSS issued a report on March S, 1996, called Shirking Responsibility, that was highly
critical of the ACIR preliminary report. Despite the firestorm of protest, the June 25 draft has
changed only in a very modest manner.

OQur preliminary review indicates two types of problems with the June 25 draft report. The first type
deals with the recommendations dealing with specific mandates. Of the 13 specific
recommendations, CSS opposes all but four. We oppose some combination of the
recommendations and supporting text for the Fair Labor Standards Act. Occupational Safety and
Health Act, Davis-Bacon related acts, Individuals with Disabilities Education Act, Endangered
Species Acl, Clean Water Act, Safe Drinking Water Act, Clean Air Act, and Medicaid Boien
Amendment. More detail on the CSS response to specific ACIR recommendations will be developed.

The second type of problems concern the tone of the report and lhe biased nature of the introduclory
and conclusionary sections. Before identifying general problems, it should be noted that the ACIR
June 25 draft does not comply with the Unfunded Mandates Reform Act. The Act requires ACIR to
“investigate and review the role of Federal mandates in intergovernmental relations and their impact
on State, local, tribal, and Federal government objectives and responsibilities, . . . and consider views '
of and the impact on working men and women on those same matters.” The June 25 report does not
address the views of working men and women.

General Problems

1. The report does not address the tension that may exist between a basic right, as
percelved by a cltizen, and a mandate, as perceived by a state or [ocal government;
ACIR wrongly includes civil and constitutional rights programs as “federal
mandates;" and ACIR should advise Congress on the need to narrow the definition of
“federal mandate” to not include voluntary programs. During the single ACIR public
hearing. :

witnesses repeatedly testified that what is perceived to be a mandate by state and local
governments is a critical right to citizens that live in that state. The report fails to address this
dilemma, and is skewed heavily to the viewpoint of state and local governments, instead of
the public. For example, safe drinking water is perceived by local governments as g coslly
mandate imposed upon them, whereas citizens view it as a basic right.

gel To: Marcia L, Hale Date: 7/18/96 Time: 19:00:25 Page 1 of 4
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The Unfunded Mandates Reform Act is very clear that laws and regulations enforcing
constitutional rights and prohibiting discrimination are not be considered a federal mandate.'
Yet ACIR persists in including such laws in its analysis. For example, the ACIR makes
recommendations on the Individuals with Disabilities Education Act (IDEA) even though the
law is designed to prohibit discrimination and the courts have ruled that a free, appropriate
public education is a constitutional right. Additionally, the ACIR raises study of more
“mandates,” such as the "Motor Voter” law which is intended to enforce the constitutional
right to vote. :

Even though Sec. 305 of the Unfunded Mandates Reform Act defines "Federal mandate”
broadly, it is irresponsible of ACIR not to raise the need for Congress to narrow the definition.
Federal programs in which a state or local government -- or any other recipient -- voluntarily
chooses lo participate in, should not be considered a mandate. A number of court decisions
have concluded that the federal government has the right to impose restrictions on recipients
of federal funds as a condition of receipt of those funds (see, for example, Rust v. Sullivan).
By including laws such as the Occupational Safety and Health Act or Medicaid, in which
states choose to voluntarily participate, the ACIR June 25 draft presents a false perception of
intergovernmental issues.

2. The ACIR draft is devoid of any reference to the benefits of federal laws. The June 25
draft emphasizes intergovernmental difficulties with implementing federal mandates. but
does not discuss the benefits derived from these public protections. This type of analysis
significantly biases the report, adding lo its credibility problems.

3. The ACIR would have us believe that state and local governments should be treated
differently than other regulated entities. Of course there are times when the federal
government should work in partnership with state and local governments in designing and
implementing initiatives, such as information data collection efforts or service integration
activities. However, state and local governments are also employers and polluters. They are
no different than any other regulated entity in this respect. {In fact, that is why the U S.
Congress has made federal laws that apply to other Americans also apply to itself.)
Providing preferential treatment to state and local governments unfairly tilts the regutatory
playing field. Suddenly, employees of state and local governments may receive fewer
workplace protections than those workers in the private sector.

Already state and local governments are not required to comply with important federal
safeguards. For example, one of the most successful environmental laws, the Emergency
Planning and Community Right-to-Know Act, which requires annual disclosure of toxic

- chemicals to the environment, does not apply to state and local governments, but does apply
to federal agencies and many businesses. Instead of providing preferential treatment for
state and local governments, the ACIR should be concentrating on where gaps in public

' The definition of “federal mandate" 1s guided by Sec. 3 of the Act. However, Sec. 305, which 1$ In title
11l and applies to the ACIR study, overrides Sec. 3 and provides a different definition of "federal mandate”
that includes an “"enforceable duty upon State. local. or tribal governments including a condition of Federal
assistance or a duty arising from participation in a voluntary Federal program.” Nonetheless, the definition
in Sec. 305 does not override the seven exclusions to the Act listed in Sec. 4. Sec. 4 states that the Act
shall not apply to any law or regulation that “(1) enforces constitutional rights of individuals; [or] (2)
establishes or enforces any statutory rights that prohibit discrimination on the basis on race, color. rehgion,
sex, national ongin, age, handicap, or disability."

.2-
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safeguards exist and offering recommendations on how to address the unmet need without
imposing unnecessary burdens.

The ACIR does not describe why the federal protections were developed in the first
place. The reason federal law is created is to address a felt need -- one that is openly
debated and chronicled. The ACIR June 25 draft does not describe why “federal mandates”
are created in the first place. in many cases, it is because state and local governments are
not addressing the problem. In other cases, it is to develop uniformity throughout the country
to ensure that citizens, no matter where they live, are afforded equal protection. Once again,
the ACIR bias makes the report sound as though it has become a trade association for slate
and local governments instead of applying an analytical framework to a difficult issue.

The ACIR draft has enormous credibility problems beyond those identified above. The
June 25 draft is filled with inaccuracies that makes it difficult to give the recommendations
any credibility. For example, on page 4 of the draft, it states that "ACIR was unable to review
more than the 13 selected mandates * On its face this is inaccurate since the preliminary
report reviewed 14, not 13, mandates.

The description on page S dealing with the public comments and testimony that ACIR
received on the preliminary report is woefully inadequate. There is no mention about the
types of comments that were received and that the preponderance of them were in opposition
to ACIR's preliminary report.

Probably most extreme is the bold conclusionary statement on page 30: "The [ACIR] review
of existing mandates has already contributed positively to improvements in intergovernmental
relations. Advocacy groups on alt sides of various mandate issues have started to rethink
their positions, to better articulate their concerns, and to discuss face-to-face with one
another.” This is simply a self-serving statement that defies the fact that CSS continues to
publicly oppose the ACIR actions, not to rethink our positions. There has been no face-to-
face communication with the ACIR staff, nor initiative on their part to engage the coalition on
our views. ACIR may be correct in stating that it has helped CSS to "better articulate their
concerns,” but solely because of the outrageous actions taken by this governmentai agency
and the tack of empirical evidence to justify its conclusions.

6. The process for developing a final report is inadequate and inappropriate. Federal
agencies received the ACIR report no sooner than June 26 and were asked to submit
comments to the ACIR by July 3. Thus, most agencies had less than one week to react to
the June 25 draft -- and at a time that was nearing a federal holiday. This is the same
approach the ACIR took in releasing it preliminary report -- allowing agency staff to review the
report during the holiday season, which also happened lo be during a government shutdown.

The pubiic also has not been adequately included in this process. We criticized the ACIR for
initially announcing that a $400 per person conference would serve the statutory requitement
for public hearings. ACIR relented and held one public hearing. The statute, however,
requires ACIR to hold “public hearings” -- that is. more than one. This has not been done.

During the public hearing Governor Winter, the chair of ACIR, made several statements
about public notification of future ACIR actions on this subject. OMB Watch followed up with
a letter to the Governaor for clarification on several points. The ACIR responded in a letter that
stated that future meetings regarding the development of the final report would be posted in
the Congressional Monitor, a private publication. We encouraged them to make such
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announcements in the Federal Register in addition to the private publication. It was not until
July 10, after CSS complained that there had been no announcement of a July 23 meeting,
that ACIR published in the Federal Register an announcement of the meeting to consider the
draft report. Thus, the public had less than two weeks notice about the meeting. We find this
unacceptable.

The ACIR recommendation “to restructure federal laws to restore comity between the
governments” needs clarification, and the recommendations to conduct further
studies must be deleted. On page 2 of the June 25 draft, it states: "ACIR recommends that
mandate relief studies, and related efforts focus on how to restructure federal laws and
restore comity between the governments in the American federal system, not on the
elimination or repeal of federal laws.” What CSS opposed in the preliminary report was the
notion of exempting state and local governments with compliance of federal laws and
protections, thereby creating what CSS called “a crazy quilt of public protections for some,
but not for others.” ACIR never proposed eliminating or repealing federal laws, just allowing
state and local government to be excluded from complying This general ACIR
recommendation must affirmatively state that ACIR i1s not recommending a policy of
exempting state and local governments from compliance with federal laws and protections.

Additionally, the June 25 draft recommends a ieview of "additional existing federal
mandates,” further study of “laws authorizing private right-of-action against state and local
governments,” and a review of the Resource Conservation Recovery Act, Supertund.
Medicaid, job training services, and "Motor Voter” requirements is needed "as soon as
possible.” Given the sloppy, one-sided nature of the June 25 draft, we believe these ACIR
recommendations shouid be dropped. On what basis 1s ACIR mentioning RCRA, Superfund.
Medicaid, job training, and Motor Voter Motor Voter, for example, has been subjected to
court review and has been upheld. Congress has an appropriate means for reviewing these
laws and will debate them in the public eye when up they are up for reauthorization.

CSS strongly objects to the conclusion on page 7 thal a sludy be commissioned lo examine
issues raised by laws authorizing private rights-of-action. The private right-of-action is the
only way individuals can enforce their rights under the law. Rights that are not enforceable
are meaningless. We also strongly oppose the recommendation that there should be a
moratorium on new laws and reauthorization of existing laws that grant private rights-of-
action against state and local governments until this study be completed. Such
recommendations have an impact on a wide range of laws, including the Americans with
Disabilities Act and most entitlement programs. This section of the ACIR June 25 draft
should be dropped. -
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THE WHITE HOUSE
WASHINGTON

June 12, 1996
MEMORANDUM TO LEON PANETTA
FROM: Marcia Halcw}*
Carol Rasco %.
Sally Katzen.f—"
SUBJECT: Advisory Commission on Intergovernmental Relations (ACIR) Draft Report

Governor Winter, ACIR's Chairman, has asked Marcia Hale to confidentizlly review a
new draft of ACIR's unfunded mandates report. Although this draft addresses some of our
previous concerns and is apparently ac:eptable to Governor Winter and possibly o other
Democratic Comniission mcmbers, we recommend that the three Administration officials on
the Commission —— Marcia Hale, Secretary Riley, and Administrator Browner —— opposc the
report and work to ensure other Democratic members oppose it. This memo seeks vour
approval of this approach.

Background

0 ACIR's Coneressional Charge -~- The Unfunded Mandates Reform Act directs ACIR
to “review the role ol Federal mandates in intergovernmental relations,” including
establishing a framework and measurement tools for evaluating mandates and
identifying specific mandates that should be addressed.

o Previous Administration Position —— In January, the Commission voted to release a
draft-report for public comment. Federal Agencies commented extensively on the
draft. In addition, on March 1, 1996 Marcia Hale wrote to Governor Winter stating
the Administration's strong objections to the report's analytic approach and policy
conclusions (letter attached). Ttre letter indicated the draft report:

o did not adequately speak to ACIR's Congressional charge to establish a broad
conceptual framewark for considering individual mandates;

0 did little to further consensus on fundamental questions such as how to
measure the costs and benefits of mandates;

0 presented misieading analyses of 14 Fedcral health, safety, environmental,
worker protection, and civil rights [aws and recommended unacceptable

changes to most of these laws,

0 failed in its analyses to consider the views of or cffects on working men and
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women as directed bv Congress; and

o went beyond the scope of the Act by suggesting changes to disability civil
rights statutes cxcluded by the Act. '

Revised Draft

o Content —— The new draft, although less egregious in its recommendations (attached),
contains the same fundamental flaws. For example, the report:

o’ still largely fails to consider benefits (the final page acknowledges ACIR did
not consider the benefits of mandates on working men and women);

o to mitigate what ACIR characterizes as costly mandates, recommends increased
Federal spending and/or technical assistance for 7 statuies -~ Occupational
e Safety and Health Act (OSHA), . Omnibus Transportation Employce Testing
Act (drug and alcohol testing), Clean Water Act (CWA), Individuals with
Disabilities Education At (IDEA), Americans with Disabilities Act (ADA),
Safe Crinking Water Act (SDWA), and Clean Air Act (CAA) -- and
recommends new burcaucratic structures to assist states;

o argues (unconvincingiy) that two disability civil rights statutes —— .ADA and
IDEA -- are within the Commission’s scope and recommends unzcceptable
changes to ADA;

‘o proposes more moderate but still problematic changes to S statutes ~— the Fair
Labor Standards Act (FLSA), Transportation Employee Testing Act, CWA,
ADA, and Davis—Bacon related acts; and,

o recomraends a study of laws that provide private rights of action against state
+ and local governments and recommends that the study be concluded prior to
reauthcrizing any existing statutes (e.g. environmental laws) with such
provisions or enacting new statutes with such language.

o Status —— Governor Winter is ready to ask Commissioners to vote to approve the
report. The Commission sunsets at the end of this fiscal year, is short on funds, and is
eager to conclude its work.

Recommendation

Administration officials should appose the revised draft and urge other Democratic
members to oppose it.

pros o This document is not gocd government and is not consistent with the .
Administration's message on unfunded mandates. It is a one-sided
presentation of a complicated issue that stresses costs and calls for inore
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Federal spending.

We are being urged by labor, environmental and disability groups to repudiate
the report; fiscal conservatives could also criticize us for supporting it.

The Adminisiration already has a strong record on unfunded mandates. Wc've
issued executive orders and tzken strong actions to implement the Unfunded
Mandates Reform Act. We've also proposed changes to address certain specific
burdens identified in the report (e.g. reporting requircments in IDEA) and have
provided enhanced techriical assistance and flexibility under numerous statutes.

Sonie Democratic Commission members may support the report, isolating.
Admiristration Democrats.

We could be criticized ‘or not acting aggressively to address the burden of
unfunced mandates. A :

We could be criticized as being inflexible given improvements in this draft.

004004



STATEMENT OF SALLY KATZEN
ADMINISTRATOR
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE .
SUBCOMMITTEE ON HUMAN RESOURCES AND INTERGOVERNMENTAL
AFFAIRS |
COMMITTEE ON GOVERNMENTAL REFORM AND OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES

March 22, 1996

Good morning Mr. Chairman and Members of the Committee..

I am Sally Katzen, the Administrator of the Office of Information and Regulatory Affairs within -
the Office of Management and Budget. OIRA has specified statutory responsibilities and is
charged under various Executive Orders with the task of coordinating and reviewing Executive

Branch regulatory policy matters.

I appreciate the opportunity to testify on unfunded Federal mandates on this, the first anniversary
of the signing of the Unfunded Mandates Reform Act of 1995. This is & very important piece of
legislation for the Administration, and one which President Clinton has enthusiastically supported.
The Unfunded Mandates Reform Act was a milestone that addressed deep-felt legitimate concerns
of State, local, and tribal governments about the difficulty of complying with Federal unfunded

mandates.



Background

From the inception of this Administration, the President has worked hard on issues involving the
relationship between the Federal government and State, local, and tribal governments. He
believes strongly that government cannot serve people unless there is cooperation - a real
partnership — among all the levels of government. The difficulty of complying with Federal
mandates without additional Federal resources is something that th_e'President eicperienced first
hand as Governor of Arkansas, and it is an issue that he sought t.o address in one of the first
Executive Orders that he signed. Specifically, on October 26, 1993, the President signed
Executive Order No. 12875, instructing Federal agencies to:

. refrain from imposing nonstatutory mandates unless 1) funds are provided by the Federal
Government, or 2) the agency demonstrates to the Office of Management and Budget
(OMB) that it has consulted with State, local, and tribal representatives, heard their
concerns, accommodated them to the extent possible, and explained why they could not _

accommodate any remaining concerns; and

. develop an effective process of meaningful and timely communication with State, local,
and tribal officials when developing regulatory proposals that contain significant
nonstatutory unfunded mandates.

While Agency compliance with Executive Order 12875 led to significant improvements in how
agencies developed regulations having an intergovernmental impact, it could only affect non-
statutory unfunded mandates. Yet, a number of - indeed most — mandates result from laws
‘under which the agehcies have little, if any, discreﬁon. This led to the strong bipartisan support
for the Unfunded Mandates Reform Act.

Title I of this Act addresses the legislative branch, and the processes that it should follow before
enactment of any statutory unfunded mandates. Title I went into effect this past October, and it is
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too early to evaluate its effectiveness. On the other hand, Title II, which addresses the Executive
Branch, went into effect upon enactment, March 22, 1995. Title II built on Executive O-der
12875, by establishing consultative and analytical requirements for agencies in developihg rules.
It also includes a requirement that OMB report to Congress on agency compliance with Title IT;
OMB filed its report today and I am submitting a copy along with my testimony.

Finally, Title ITT of the Act called for a detailed study on issues by the Advisory Commission on
Intergovernmental Relations (ACIR). Many witnesses today are addressing this issue, and
therefore let me start there and then speak to agency compliance with Title II.

ACIR Study

Title IIT asked ACIR to report on a variety of issues, including:

. What is the role of Federal mandates in intergovernmental relations?

. What is the impact of unfunded mandates on the competitive balance between State, local,
and tribal governments and the private sector?

. How do unfunded State mandates affect local goverﬁments?

. How can the Federal government best provide flexibility to its intergovernmental partners?
. How can the Federal government best reconcile existing and inconsistent mandates?
. How do we properly define and measure the costs and benefits of Federal mandates?

The reason for addressing these critical questions was a felt need to provide a context --
specifically, an informed ahalysis — for this debate. As someone who was involved in the
development of the legislation, it was clear to me that the answers to these questions are neither
readily apparent nor easily attainable. Congress set a formidable research task for ACIR - to take
a conceptual as well as practical look at the scope and size of unfunded mandates in this country.



ACIR issued a preliminary staff draft for public review and comment on January S, 1996. We
raised serious concerns with ACIR’s staff draft ieport in a March 1 letter from Marcia Hale,
Assistant to the President for Intergovernmental Affairs to Governor Winter, the Commission’s
Chairman (I am attaching a copy of this letter to my testimony). Given Congress’ decision to
terminate the Commission this year, as well as the limited amount of funding to carry out the
study and proceed to shut down, it is not surprising that ACIR’s staff draft report did not meet
the ambitious Congressional charge.

In the Administration’s letter, we noted that the staff draft did not address the legislative request

* in a number of ways, including:

. it does not develop a sufficient conceptual framework for consideration of unfunded
mandates; |

. it does not address how State mandates affect local governments;

. it does not address how we should measure the costs and benefits of mandates; and

. it fails to consider the positive impact on working men and women of federal mandates.

In addition, we noted it provides only cursory and often misleading analyses of 14 Federal health,
safety, environmental, and iabor laws. Several Federal agencies that implement those laws
submitted letters directly to ACIR. My colleagues on the panel will discuss the specific statutes
within their jurisdiction.

We understand that ACIR received other critical constructive comments, and will likely receive
more at a public hearing next week. The Administration looks forward to working with ACIR
staff to produce a revised report for Commission consideration, which we expect will reflect these

important comments and concerns.



OMB Report

Today is not only the first anniversary of the Act. Not coincidentally, it is the date speéiﬁed in the -
legislation for our report to Congress on agency compliance with Title II of the Act, called for by
Section 208.

This report has given us the opportunity to review Administration activities since passage of the
Act. As the report sets forth, agencies have given serious thought to, and established real
processes for, intergovernmental consultation involving both un'funded mandates as defined by the
Act and issues affecting State, local, and tribal governments generally. These consultation
processes built on Director Rivlin’s September 21, 1995, guidance to agencies called for by
Section 204 of Title I, which discussed several general themes that agencies should consider as

they engage in discussions with their intergovernmental partners.

. intergovernmental consultations should take place as early as possible, beginning before .
issuance of a proposed rule and continuing through the final rule stage, and should be

integrated explicitly into the rulemaking process;
. agencies should consult with a wide variety of State, local, and tribal officials.

. the scope of consultation will necessarily vary with the cost and significance of the
mandate being considered — effective consultation, however, requires significant and
sustained attention from all who participate, as well as a degree of trust to allow for frank

discussion, focus on key priorities, and clear and unambiguous communication; and

. agencies should seck out State, local, and tribal views on costs, benefits, risks, and
alternative methods of compliance, as well as whether the Federal rule will harmonize with

and not ddplicate similar laws in other levels of government.



The consultation processes that have been established in light of these generai lessons are quite
varied. As our report discusses, some agencies — like the Departments of Defense and State -- do
not generally issue regulations with intergovernmental effects. Even these agencies, however,
have committed to consultations when developing rules or considering policies or programs that

involve other levels of government.

Several other agencies — notably, the Environmental Protection Agency and the Departments of
Education and Labor — issue many rules with intergovernmental effects and have done a superb
job in setting up effective avenues of communication with State, local, and tribal governments.
These are outlined in detail in Chapter 1 of our report.

The report demonstrates that the Administration’s commitment to involve State, local, and tribal
governments as early as possible goes beyond rules covered by the Act. We take seriously our
responsibility to consuit with other levels of government on all rules and significant policy or

- program decisions that may affect them. Our report includes a myriad of examples where agency
activities benefitted from hearing the views of their intergovernmental partners, and incorporating

those views into their decision making.

The report also shows that these processes are not just paper-driven exercises. Two rules in the
last year met Title II's $100 million expenditure threshold for State, local, and tribal governments.
Both were promulgated by the Environmental Protection Agency. Chapter 2 of the report
contains a lengthy description of the consultative processes undertaken by the agency for these
rules, and, most importantly, demonstrates agency ascertainment of concerns and the many

changes made to accommodate those concerns.

The EPA experiences discussed in our report illustrate what the Unfunded Mandates Reform Act
is all about. Everyone should recognize that regulations have provided important benefits for
health, safety and the environment. At the same time, we must hear the concerns of our

intergovcmmental partners, react to those concerns, and incorporate them into the analyses that
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inform our decision making so that costs to all those affected by the rule and especially to State,
local, and tribal governments — are minimized while the benefits to all are maximized.

1 appreciate the opportunity to appear here today before you, and to unveil our report. Ilook

forward to any comments you may have, and am happy to answer any questions at this time.




THE WHITE HOUSE
WASHINGTON

March 1, 1996

The Honorable William P, Winter

Chairman

U.S. Advisory Commission on
Intergovernmentsa] Relatons

€00 K Strest, NW

Suite 430, Souta Building

- Washingron, DT 20575

Dear Governor Winter:

I am writing (0 exprese my deep concerns about the preliminary staff draft of the
advisery Commission on Intergovernmental Relations (ACIR) Raport: The Role af Federal
Manduies in Intergovernmenual Relanons. The draft report fails to respond to key questions
the Congress posed to ACIR, and instead focuses on policy issues well outside of ACIR
Congressions] mandate or aree of expertise. In addition, the draft report discusses the costs
of mandates largely without examining their benefim.  As 2 member of the Commission, I
oppose many of the specifis rscommendations in the report, and would like to work with you
and other memben of ACIR 10 develop & more balanced report of the Commission's work.

As you know, Title IT of the Unfunded Mandates Reform Act of 1995 directs ACIR
to: (1) "review the role of Federal mandatas in intergovernmental relations and their impact
on State, local, tribal, and Federal government objectives and responsibilities, and their impact
on the competitive balance berween State, local, and tribal governments, and the private sector
and consider views of and the impact on working men and women on those same matters,”
(2) investigate the role of unfunded State mandates on local govermnments; (3) make
recommendations in seven different general ureas, including providing ﬂenbxhty and
reconciling incongisteat mandates; and (4) identify spacific mandatas that should be
addressed in each of these areas. Congress also instrusted the ACIR to exsmine measuremant
ard definitional issues involved In calculating total costs and benefits of Federal mandsates.

The praliminary siaff draft report does not adequately reflect this Congressional
cherge. Unfortunately, the draft report focuses an the requirements of specific statutes
without estblishing a sufficient framework for their consideration. - The report does little to
further consersus on fundamental questions such as how statc mandates affect local
governments and how we should measure the costs and benefits of mandares. Insead, it
presents cursory and often misleading analyses of 14 Federal health, safety, environmental,



worker protection, and civil rights laws. These enelyses fail t consider the views of or
cffccts on working men and women ay directsd by Congress. :

For example, the preliminary staff drafi recommends that Congress repeal the Famaly
anc Medical Leave Act's (PMLA) applicability to state and Jocal governments. The Clinton
Administration opposes this recommendation. The draft report asserts that the FMLA has
“crezted unfunded costs related to extending medical insurance coverage to employees while
on leave, 1o temporary hiring of replacement workers, and to additions! training and personnel
counseling activities..” The report cites no supportng evidence for tais claim, however.
Further, the report does not acknowledge the substantial benefits to employers, families, and
individuals of implementing FMLA requirements. In addition, the Administration strongly
opposes the recommendations that would weaken other labor protections including proposed
thanges to OSHA, the Fair Labor Standards Act and Davis-Bacon-related acts.

The preliminary staff draft also recommends several generic modifications to Federal
dzws without carefully considering the comsequences of such changes. For example, the draft
zeport preposes eliminating citizens' rights to sue state and loca! governments to enforce
Federal mandates. The Administation strongly opposes this broad-sweaping change. Again,
~+wmmo—- —the-recommendaticn is based on a wonsideretion of costs but not of benefits. The draft report
simply asserts that citizen suits create “budgerary uncerwinties and substantial legal costs”
for state and local governments. The draft report does rot docuwnent or quantify these costs,
or discuss the constructive role citizen suits have playsd in srengthening enforcement of cvil
nghts, environmental, and other Federal statutes.

The draf report's proposed changes to specific environmental Jews ere similarly
disconcernng. The preliminary staff draft rscommends -- again without adequate justification
- substantially weskening Federal environmentu! statutcs. For example, the draft report
recommonds eliminating financial aid penalties for states that fail w meet Federa! air quality
stmdards where such stotes are making a good faith efforts to comply. The Administration
oppases this proposal.  As the draft report itself notes, most states did not adequatsly control
ait pollution until s;rorig Federal standards and enforcement mechanistns were put in place.
Now thz! sanctions are mandatory, states, with & few exceptiors, are mecting compliance
deadlines, elthough sanctions have almost never been applied.

Another particular concern is the report's recommendstions with respacs to civil rights
laws for people with dissbilities -- specifically, the Americans with Disabilities Act (ADA)
gnd the Individuals with Disebilities Education Act (IDEA). The Administration opposes the
draft report's recommendations with respect to these laws. Since thc Unfunded Mandates .
Reform Act does not apply to civil rights statutes, it is inappropriate for ACIR to recommend
charges to these laws. The drefl report's recommendations to eliminate a private right of
action end to reduce siate and local governments' compliance obligations under these statutes
would set back our efforts to guarantse equal rights for citizens with disabilities. I would
note that both of these laws allow Federal agencies to emphasize education and voluntary
compliance as much es possible, and that this Administration has taken a cooperative and
flexible approach in implementing the ADA and IDEA.



I am also concemed about the proocess for sesking public comment on the saff draft ]
urge you to ensure full public pariicipstion in the Commisaion's deliberations. I understand
the ACIR is sponsoring & March 6-7 Conference on Federal mandates and s charging an
admission fcc. In my opinion, charging & fee in this context is inappropriate since it creates

a barrier to full public participatian. I strongly endorse en accessible publ\c meeting to seek
comment on ACIR's activities.

As you know, the Clinton Administration has worked hard to strengthen the
intergovemmental parmership and to address state and local government concerns about
unfunded mandates.  The President signed Executive Order 12875 during his first year in
office to ensure that new regulations do not place undue burdens on states and communities.
In March of 1995, ke signed the Unfunded Mendates Reform Act  In addition, the
Administration has proposed or supporied modifying a number of Federal laws to ease the
public sector's compliance burden. Further, in implementing Federal laws, the
Administration Fas sought to provide stste ard local governments with enhanced technical

assistance and to help them take full advantage of the flexdbility that already exists in many
Fedsral statutes.

1 have addiﬁonal serious cencerns about many of the draft report’s recommendations
not mentioned in this lener. Attached are comments prapared by Federal ugencles and
dzpartments on the draft report. Federal agencies will also be forwarding comments to you
and the Commission directly. I urge you to pive thair comments full considerstion as the
Commission redrafts the report

Sincerely,

Marcia Hale
Assistanl (0 the President and Director for
Intergovernmental Affairs

Attachments
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February B, 1996

The Honcorakle William F. Winter
Chairman
TU.S. Advisery Commission

on Intergcvernmantal Relations
800 K Street, N.W. ' ’
Suite 450, south Building
Washington, D.C. 2CS575

-~

Dear Governmor Winter:

I ar writing to respond to the recommendations with respest
te the Anericans with Digabilities Act of 1990 (ATA) that ware
receotly published for public comment by the U.B., Advisory
Comrission on Intergovernmental Relations (ACIR). These
recommendativns are apparently based on the significanc
mnisyerception that the ADA impoees expensive Tesquiremcnts on
sLate and loCal governments under inflexible derdlines.

The ACIR preliminary report wasg issced pursuant to tirle III
o? the Unéunded Mandates Reform ACt ©Of 19223, Pub. L. 104-4, 109
stat. 48, vhich Teguires ACIR to coaduct a study on the effeecrt of
Federal mandates on esate and local governuments, sand to repoxt &
the Presicdent and <o the Congrest. However, the Unfunded :
Mandates Ach expressiy provides that °“the Act shall not apply te
any Federal regulatien that esctadlishey or eaufuruee any statutory
" richts that prohibit diseviminacion on the basis of . . .
digability.®™ Despite this Statutoii restriction, the ACIR xeport
recomtends significant changes in the ADA and its implementiag
regulations as They apply to stostc and locel governments.

. The ACIR commendably recocnizes the ADA’s vital »ele in
mee:ing this nation‘’s obligation to enswre that citigens with
disnbilities azre not exciluded from the mainstresm of American
l1ife. MHowever, ACIR‘’A preliminsry report recommende significant
changes in ADA implementation. I am ccncarned that these
recommsndations, if implemented, weuld seriously undermine the

ration’'s effcre to wost ite obligations to pecple with
disabilitcien. )

Unfortunacely, as noted, the ACIR report rglies on the
significant misperception thnt the ADA imposes expensive
requirements on state and local governments under inflexible
deadlines. 3In fect, the ADA ip both flexible and ressonable.
The statute was carefully crafted to protect the right of people
with disabilities to participate in conmunity activities while,
at the same time, aveoiding the irpcsiticn of undue burdens on



The Honarable William F. Widtor . . .\‘
Page 2

public entities. Following precedent davaloped under sectienm 504
ef the Rehabilitation Act of 1973 (mecticn 504) which prohibits
discryimination on the basis of disability by recipisncs of
Federal fusnds, the ADA generaxlly permits state and local
governments.to exercise substantial discretion in determining how
¢ make their programs accessible. In addition. cost is

‘appropriately considared in determining what the ADA requiras and

whether sompliance deadlines apply.

. One example of the inherent flexibility in_the ADA is the
irmplementation of the requirement for the installatien of curb
ramps. The ADA Tequires public entities to install curd ramps to
Trovide access to existing scildecslke if it ie necasoary to
provide pxooram access and if it can bhe accemplishad without
dncurring uidue financial and agdministrative burdens. This
egulrement 15 NOC nNew; it has applied to public entitiee gubdect
CC secticm 504 g£ince 1977. 1In 1961 the Dapartment of Justiee’a

. _ADA regularion extended this requirament to public antities pot

subject to section 304. The regulation established Januery 1955
as the compliance deadline Icr the installation of required curb
xampo, but provided that 1f pecessary modifications could not ke
achieved without incurring undte financial burdang, thoge
modifications would ot be required to be corpleted within this
time pericd. Since that time, in Issponse to concerns expressed
by membcss of Congress and others, the Department has proposed
further extensions of tims for compliancec. The propescd
extensien of the compliance deadlines for the .installa:ion ot
curd rarps demonstretes that the ADA, in its present £OIm, 48
Peiag implemented in & way that permite statc and locel

goveramantas to ocneider loecal cconomic zeslities in making ADA
cetarminations.

The Admizistration shares the ACIR/s commitment to achieving
effective inmplementaticon of the law without impesing excessive
ecasts on ctate and looal taxpaysre. We believa, howavar, that
the gpecific recommencations ACIR has made with raespaect to the
ADA will not be effective in enguring that the rights of people
with disabilities are protected. TO 88918t Yyou in rafining the
~CIR recormendations., the Adminisgewatien will provide mare
detailed commente on the ACIR report during the publie esmmant

period. I look forward te working with you in the future on thie
important issue. .
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January, 1996

ANERICANS WITE DIZARILYITIES ACT (ADA)

The U.S. Advimory Committee On Jlntergsrvernmental Relations
{(AZIR; Lag publiszhed a preliminary report pirsiant to title IIY

¢f the Unfunded Mardateg RefoXm Act ©f 1995, which racuires ACIR - - -

to mstudy the effect of Federal mancates on gtate and local
governments and to recemmend changes. Although the Unfunded
Mandaotes Act expressly provides that "the Act shall not apply to
any Federal T=guiation thst ectablimhea or enforces Sny statutory
rignts that prohikit discriminacion en the baele of . . .
gisebility," the Americans with Dismrbilities Agt (ADA) and its
implementing vegulaticns are addresged la this repore.

Sumnmary: DOJ Regpiniss to ACIRE Report

The repe=t expresaly reccognlizes thet the ADA mandate ise
necossary beceure national peclicy scals jugtify its uese; howsver,
it recommerde eignificent modificantionas in the implementation and
erforcement of the Act. Thosc rocommendations are based on gome
seignificant micperceptions of the ADA regquirements. The lew and
its implementing rcgulations and this Admiristration’s
enforcemant policics nlresdy sddress ACIR’s concerns.

The ACIR‘’s osseytion that the ADA is "one size fits all"
<egislationn replete with "rigid requirements" simply missges the
mark. The ACIR raeport feils tr recogniza the inhersnt
flexibility cf the ADA ancé its implementing regqulstions. TFor
example, states and localities are only reguired to provide
"o>rogram access” rathepr Than total retrorit of &ll faclllties;
states and localities may use the law’s “widue Llaagncial oF
aédminiscrarive burden* defense in complying wiLh .the program
access and effeczive communicaticne requirements. - s defense

alsc provides states and localities asdditional flexibility in
meeting compliance deadlines. : . )

The ACIR‘s mispercepticas and specific recomuwendations are
discussed below. _ .



. .‘o.
1) ACIR econmewrn: Tha ADA creatss problema for etate and lobal
gevernments bhacauee of expancive retrefiteing and sesvice .
delivary raguiremsnts, | i

The ADA doas not require expangive rerrofitfing ©F dmpose
vxpwusive servise delivery requiTements. A& A result of Lhe
uxtencive negotiations that accompznied the passage ©f ths ADA,
he Act includss a number of provisions designed to ensure a fair
and balanced approach to the implementation ©f the Act, imcluding
the Lost ©f implementaticon. The atatute includen spacific
liniLations that recogniza the need to strike a balance between
cke righl of individuals with disabilities to perticipate in
public activities and the legitimate financial end nperaticnmal
concerns ol state and local governments. :

The ADA doas not require "cxpensive retzofitting.* Tirle 1T
of the ADA prohibits discrimination on the basic of dirahiliry by
stote ard local goveramsnts, but it doees not prascrike rigid
Tequirmments to achieve that objective. Uhe ADA reguires staee
ta lecal goevernuments to provide "program access." This means
that they are reguired to make their programs and activities, net
gv& 2X1Aing bullding, accessible to qualified individudis with

igsabilities. _

Program access oruvides state and local governments with the
opportanity to be creative and flexible 4im their recpense to the
Act. TFor example, & service cuscomarily provided in an
inaccessibie locntien ean be meved £o an accessible epace when a
yerson with a mobjlity impairment needs acgess to that service.
For existing facilicies, physical changes are only required when
3T 1% not possidble to provide prugram access in any ocher way.

In addition, the AN Asas NoT jmocse expersive scrvice
Cellvsry requirements. Alrhough stales andxgacalities will
undoubtedly inour costs in implementiur the ADA, statc and local
governmcentie are navar required to taks any ection that would
reoult in a "fundamental slreration in the rature of & program,
servige, or activity" or ip "undue finascial snd admirnistrative
bus=dens."

The ALX requires that new buildings and facilieies, and
tlterationg to GX.iEti.nQ builﬁmgﬁ and acllities, be built to be
acvcessibie. Thin sensible reguiremant Yecognizes that it is
enpiest and least expensive £0 build 13 uccess Lrom the oecawt.

2) AQIR Concexn: The ADA statutory language is confusing and
ambigucus.

The ADA is based on the tamilias language and requivements
of fectien 504 ©f the Reharilitation Act of 1§73, zs amended.
which prohibits disability-based discriminativa by recipients of
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Federa® financiol asgistance, including scate and o8zl - !
guvernnents. Title II merslYy mxtends thia prchibition te stke
and lcsal programa that do not Taceive redaral funds. . °

Therefore, state and local governmants have had over tweuty
Yyears to beccme familinz with termg such «u "reascnable
accommodazion” and “urdue bardohip” and seuxts have had a
similarly long pericd te develop osem law uzder rhe Act, The
only “zovel® term used in the ACA i¢ Areadily achievable" ayd
thal LeIM applies only to certain privare entities covered by
title III Of Lhe ADA., 2t does not apply to state and local
guvernments8 (which erxs cotvared by title II).

. The purpoee of u-inq these familiar terms wag U0 ensure thal
tate and local gevesinmears recained the flexibility required to
ensblie cach antity to develop its own mechod of complying with

the ADA, in light of its unicue circumstances in a changing
anvironment.

ACIR corractly ncies that state znd Jooal governments Lave a
peteer undersianding of their specific acceeaibility problems and
how to address them. It rececmmends modifying the ADA To change
ite corisntation from “rigid requirements toward a focus on gosle
cnd goal attainment schecules.* '

The MDA appropriately focuses cp the broad goal of
eliminating disehliiry-tased discrimination. Anad, by empleoying
sone of the concepts sratisized by ACIR, it does precieciy mhat.
For ezample. the purpome of the *unduse dburden" dciecnse is no
allew eack governmert to decide whel actions to tskes In light ef
the vregourcess available for use in the funding and cperation o a.
service, program, ©F agtivity.

However, there is a2 ineonaistency between ACIR'e
recommendation that the ADA be mocdified Lo prohibit the
impesition of strict and rigid requiremsnie and its crxitiziem of
the provisions of the ADA that a'ready give steto znd loeanl
govezaments the flexibility to adapt te changing loeal .
condillons. ACIR should look agkin at the teziue it previously

found objectionakle in light of the rich higtory of state and
" lesal gyvernrental practices, agency lnterpretalions, aad
judiciul decisicue.

3) ACIR Recommendation: Pederal funding for ADA coxmpliaace
should be increased or the ADA should »e modifisd tc allow state
and lecal governnments to meeu ADA subztantive regquiremsnts asnd
compliance dcadlines in & manner that redognizes their technieal
and budget coastraimnts.

The ALA ii a civil riguits scatute. As cueh, iE has been
cxpressly exerpted by Congress from this *unfundesd mandates”
review becausa it is simply not acceptable to conditlon the sivil
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rights of citizens with disabilities en the availability 3£.
Tederal grxants to stato and local governments. .
The ADA is emphatiecally not “one gize fits all' leqgiclation.
Zs noted above, the AD2 regulatiens provide considerables -
flexizility ¢ =xtate and local governmerts in detcrmining how to
beat implcment the law. Rather than imposing inflexible
substantive reguiremente, the title II recularion recuires gtate
and local governmeats to cenduct a self-evaluation (to identify
problems and facilitate the process of establisbhing vompliance
goals) and TO develop a transition plan that esiLablishes a
schedule Zor attaining these gouals. Dvery iltem ir the tsansitien
plan., lacludling its complellon daie, iz subject to the caveat
that it is not required if it comstitutes a fundamencal
elteration ©r results in an undue buzden. Therefore, the
ccmpliance desdlines are inhererntly £lexible. In eddition, the
Pepartmant of Justice ig now preposing to amend the title IT

regulation zo clerify che compliance deadlines applicable to the
irscallatien of curb zampa.

Thase raquiremanta ampowar araca and lanrs’ gnvarnmentr and
make it pesrible for each community to creats & plan and a

T~ echedule for remching the cosls of the ALA that take into aceount

the gpecific needs cf that community and the resources sveilable
to maet those neeés.

4} 2XACID Racocmmendatior: A csingle Federal exforcexent and

acecigtance sgency should be designated to coordinate enforcement
and teatznicsl assistence.

This recormencation is apparent!y based on the misplaced
ccncern that Federal enforcement of the ADA is uncoordinated and
divided amcng LoO man{ departments and agencies of the
governvent. The development and implewentation of tho ava
enforcement policiee appiicable te most unite of state and local
goveyament g, in fact, limited to two Federal agenciec: the
Fzual Emplovment Opportunity Commiesion (EEOC), which 1e
respornzible fcr implomenting the ADA’S prohibition on employment
giscriminetion, cnd the Department of Justice, which ic already
reeponsible fcr coordinating the implementation and cnlcrcement
of ali title II requirements except for the roquirementy taat
appiy only <o public transportation providers, which fall within
the juriediction of the Department of Transportaticn. ADA
lawguits fileé by the Federal government that involve stcate or
locel governments will be filed only by the Department of
Juctice.

The preliminary Ieport corxectly notes that eight Federsl
agencics hLave been assigned an enforcement role under title II of
the ADA. Hewever, the repor: fails to nete that the enforcement
cuthority of theee egenciss under title I ie limicaed to ths
obility to investigete complaints of discrimination and to
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ettempt to negetiare resoclutions. All sight agencies sre .
regeired to fellow DOV s regulation and enforzcemcnt pelieciaanl. xg
a zesult, srace xnd locali govermments are uot subject to .

sonfliicting or faccneiestent stendards. -

The agencied dzsignated to invescigate title IY ecwplaints
ware seiected becausc ¢of thely sxpertima in the regulated subjcet
mattar. These agencics have well-established prograws to
invegtiqale Secticr 504 complaints againsn recipieuls of Federxal
financial uysgistance, EeCause Ttiltle Il onmplaints frequently
allege violations of Section 504 aa well, +he derigmuied agen
system reduces the burden on state end loosl agencies by allowing
a single agency to investigate both vielations at the same time.

Thig pystem aAlso assures state and local gavesmmenis that
invegstications wili be carried ocut by an agency familiay with the
natuyre of rheir programs and the constraints they operate uander.
For example, complaints about achools are investigmted by the
Tepartrent of BdAucitiun: compiaints abouc sccess =& parks are
invastigatea hy the Copertmont of tke Interior. 1f all
investigationr wave counsclidated in one agency, a great deal ol
expercise would be lost.

T date, The systen Lham worked wcll. There is nn evidence
tral conseoilidaring all responeibility for teshnical assigianee
and investigations i a sirgle buareauczucy weuld bemefirn state
&nd local gaverzmenta. '

§) ACIRK KecTumendation: Lawsuits against state and local

gevernncuts sheuld be limiced to actions Brought by the Pedaral
govezrpment. »

This recommencstion appa=snlly stems from ACIR'E concerr
that the akility ot individualsz Lu sue may Crcate encrmovs
litigation copte and administrative uncertainty for state and
local governments. Ais &pplird TO Lhie ADR, this reccommendation ia
ulacceptable bscsuse it woulc! mean that Americans with
Girapilities would be sinnied out as Lhe only people unable tc
seek the assistance of the courts to vaforce starukorily
prolected ecivil rights.

It im preferable ¢o implemmnt the ADA threush voluntary
cempliance or, when disputes arise, through altermative means of
dlepuce resclution. Howevey, Rlternative dispute resoiution, to
be successful, must de accompanies’ by a slrens enfercoment
poliey. 1f private individuals are unmable to sue to enforce .
rhaiyr own rightec, public entities will have ne irmecentive to
comply wilh the law.

§) ACIR Concern: The radesel govaramant Lag not provided
sufficient technical assistance te halo eatitiea colply with the
ADA.
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The Federal government hesg mountec an unprecedsnted ezndr:
to Proviac technical essietance about the ADA and (s actively
pursuing oppostunities te expand this effort. Each of the ..
Federal agencies thaot hec an ADA policyemaking roie has -
estrlished an extcasive technical assistance program TO provide

covered entities with intormation about how to cecmply with the

Technical assistance is developed through Federal grant
prourams under which private entiticso develop specialiged
materials targeted to specific wudicnecs., Through o Department
Df Justice sxrant, selected ADA Technical Assistance materialg
Lave been digtribuzed zo 15,000 libraries notionwids,. Tha
Depurtment of Educatisn has funded a regicnal nctwerk of tan
Disability and Business Technical Assistance Cencors that provide
ADA information ard guidance te ccvered entities. Ia nddition,
the Departmenl of Justice is coasidering a preposal to cstablieh
arn ADA cleariaghouse of technical acecistance materisls.
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The Honorable William F. Winter

Advisory Commission on Intergovernmental
Relatioms '

800 K Street, N.W.

Suite 450

Washington, D.C. 20575
Dear Governor Winter:

The purpose of this letter is to express the Department of
r's deep concern over the recommendations set forth in The

RO . edexal Mandates in Intergovernmental Ré Long, the
preliminary draft report of the Advisory Commisesion on .
Inte ental Relations (ACIR). Ouxr comments on the draft's

specitic legislative proposals are contained in the enclosed
. memorandum. Two issues are of particular concern to the
Department.

As stated, the purpose of this preliminary draft report was
to propose "...changes in federal policies to improve
intergovernmental relations while maintaining a3 commitmant to
naticnal interests" (emphacis added). The report does not
achieve that se. In fact, the report's recommendations on
labor s would seriocusly grode intergovermmental relations
and irrevocably harm this country's commitment to American
workers by endangering their right to a safe and healthful
workplace, to minimum wage and overtime pay, and to family and
medical leave in case of a serious family illness or bi of a
child. If the recommendations in the report were inplemented,
state and local government workers would become second class
citizens -- deemed unworthy of the same basic protecticns as
their neighbors, friends, and family who work in the private
sector or for Federal agencies.

DOL is equally concerned that the ACIR has not taken into
account Congress's instruction upon adeoption of the Unfunded
Mandates Reform Act that the Commission actively consider the
impact of its recommendations cn American workers, and that the
Commigsion formulate its recommended changes in Federal policies
to enhance intergovermnmental relatiomns with a view toward
maintaining a comitment to vital naticnal interestes. We
strongly urge the Commission to specifically review its draft
recommendations with those dedicated public servants whose
employment would undergo profound changes by virtue of the
report ‘s recommendation.

WORKING FOR AMERICA'S WORKFORCE



Thank you for your consideration of ocur views. I hope that
the comments and concerns raised here will assist the ACIR in -
completing its work.

Sincerely,
Robert B. Reich -

Enclosure
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DEPARTMENT OF LABOR CONCERNS RELATIVE TO THE DRAFT Rgpom .
OF THE ACIR

The Department of Labor(DOL) objects not only to the specific findings of this report but
also to the method, the criteria and the assumptions the Commission used in making its
recommend-dations. The following is a summary of major concemns:

1. The ACIR frequently ignored its own Criteria for Review, which direct the Commission
to take into account the positive attributes of mandates, the rationale for their adoption,
and the impact of each on working men and women. The report contains no discussion of
Congressional intent in covering state and focal workers under these statutes and little

consideration is given to how workers might be affected if these protections were taken
away from them.

There Is also very little recognition of the henefits these laws accord state and local
govemment employees = or their employers. In many cases, the report analyzes these
basic {abor standards as though the only factor to be considered was their effect on state

--——— ——and-local govemment budgets. The rights and protections of workers are treated as though
they are merely another yearly “expense.”

2. The ACIR's Criteria ignores the directive of the Unfunded Mandates Act to recommend
“terminating Federal mandates” only where they are "duplicative, obsolete or lacking in
practical utility." Under the Act, “concern” by state and local governments was not to be
the basis for recommending termination of a mandate. The Federal Labor Standards Act
(FLSA), Federal and Medical Leave Act (FMLA), Davis Bacon Related Acts (DBRA) and the
Occupational Safety and Health Act{OSH Act) are certainly not obsolete — the mere fact
that DOL continues finding violations proves their continued relevance and utility. Nor
are these statutes duplicative — there are no comparable Federal laws and where
corresponding state laws do exist, they are often weaker or less inclusive.

3. Many of the concems used as justification for examining DOL's programs have no
bearing on the unigque characteristics of state, {ocal, or tribal governments — in fact, they
are the same type of concerns attributed to some employers in the private sector.

4. The ACIR's assumption that collective bargaining agreements can substitute for Federal
standards is undermined by the fact that only 40 percent of state and local government
workers are represented by a labor union and guaranteed collective bargaining rights.

5. Finally, the special role of public employers is ignored = one would expect these
governmental entities to be model employers setting examples for their private sector
counterparts. In fact, the Congressional Accountability Act recently applied the FLSA,
FMLA and other labor laws to Congress to provide those workers the same protecuons as
the private sector counterparts
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The ACIR report recommends repeal of FLSA’s co veragé of state and local government
workers.

By guaranteeing a minimum wage and premium pay when an individual works more than
40 hours week, the FLSA establishes minimum labor standards below which no one
should be required to work. There is no reason to deny public servants these fundamental
protections and thereby make them second class citizens. In recent years, the provision of
public services such as nursing care, transportation, sanitation, water and sewer service,
has increasingly been done by both public and private entities, and in these instances, the
Act simply ensures that every employee, regardless of his or her employer, is entitled to
minimum protections. .Allowing state and local governments to pay less than the minimum
_wage and to avoid paying_premium pay for overtime is unfair to the public workers and

could place private employers that observe fair fabor standards at a competitive
disadvantage.

Congress amended the FLSA in 1985 and gave special accomodations to state and local
governments by providing for compensatory time off in lieu of overtime pay, special rules
for the use of volunteers, and delay in implementing compliance obligations to allow for a
transition period. The report notes that the Department of Labor has provided assistance
to state and local governments with respect to their FLSA obligations, and acknowledges
that DOL has worked with state and local governments (o recognize the unique issues that
arise in the enforcement context. Despite DOL's efforts, it clear that concem with FLSA
can be traced to an inability to adequately monitor compliance and a persistent
misunderstanding of the requirements of the Act. These are not reasons for denying
workers basic minimum rights, but arguments for strengthening the Department’s ability
to work with state and local governments, rather than dismantling it. While the report
decries the rights of workers to seek judicial redress under the statute, rolling back those
rights suggests far more than a restructuring of Federal/State relations. It would deny basic
rights to public servants to be paid the minimumwage and overtime pay when they are
forced to work excessively long hours.

In several instances, the report levels criticism against application of the FLSA to the public
sector that has no foundation in fact. For example, there is no basis for the suggestion
made in the report that Federal agencies have been able to manipulate FLSA regulations in
order to meet budgetary restrictions.
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The repont recommends repeal of FMLA s coverage of statue and local govemment
employees.

Like the FLSA, the FMLA provides a fundamental safeguard to American workers. It
guarantees that workers can take job protected unpaid leave for specified family and
medical reasons. The report provides no substantive justification for repealing that
safeguard with respect to public workers. The report not only the overstates the costs of
compliance, but also ignores the substantial benefits achieved by the FMLA, including
improved worker productivity and morale, reduced employee tumover, and greater labor-
" management stability. In fact, available data show that the costs of hiring and training new

employees far outstrip the costs of granting temporary leave for family or medical reasons.
In addition, the bipartisan Commission on Leave created under the FMLA released two
studies in October 1995. The study of employers in the private sector evealed that over
an 18-month period, 90 % of participating firms reported little or no costs associated with

———--— administration, hiring, and training, and continuation of benefits required under the statute,
and 85% reported no noticeable effect on employee tumover, absence or productivity.
There is no evidence to suggest that the results are any different in the public sector.

Occupational Safetv and Health Act (OSH Act)
The report recommends repeal of all state coverage.

As a preliminary matter, the Department cannot accept the Commiscion’s assertion that a
voluntary program constitutes a mandate. It is not a mandate because the only state and
local government workplaces covered by OSH are located in states where the state
legislature has voluntarily agreed to participate.

In any event, we believe—and many states agree- that repeal of the OSH Act with respect
to public workers could endanger the health and safety of thousands of workers who
perform some of the Nation’s most dangerous jobs - firefighting, hazardous waste cleanup,
maintenance and sanitation work. Indeed, according to the American Federation of State,
County and Municipal Employees, almost 200 of their members were killed on the job
between 1983 and 1993. Public workers dserve the same protections accorded to
America’s priva:e sector employees

As with other DOL-related recommendations, the report fails to acknowledge the
substantial benefits that accrue from the Act. These benefits are not limited to the health
and safety protections for the affected worker; but include public employers, who
experience reduced worker compensation costs, higher employee productivity, and
reduced liability and insurance costs; and the general public who benefit from a reduction
in the exposure to dangerous conditions in public buildings and other facilities.
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The ACIR report acknowledges that several of the concerns with the OSH Act rest on
misperceptions or a lack of information. For example, the report notes that even in some
states that have not volunteered to participate in the Federal Occupational and Safety
Administration’s program, there is a belief thut OSH Act requirements are mandatory. It is
difficult to imagine how this makes the case for repeal of the Act. Similarly, the report
charges that the credibility of safety and health programs under the Act is seriously
compromised by the “perceived” rigidity, complexity and burdensomeness of the
regulations, and a focus on punishment rather than compliance assistance. On the
contrary, in recognition of the unique characteristics of public employers, OSHA has
encouraged flexibility in State plans by 1) encouraging states to develop alternate standards
that provide equivalent protection when circumstances differ from the private sector; 2)
allowing States to use administrative actions instead of monetary penalties to compel
compliance; 3) permitting agency self-inspection under certain conditions. In addition,
OSHA provides a great deal of assistance to states that volunteer to participate, and
contrary to the ACIR report, punishment is not a focal point of enforcement, since OSHA
has no jurisdiction over public workplaces. In fact, an atmosphere of cooperation pervades
the Federal/State relationship under the OSH Act, as typified by a Memorandum of

_Understanding between OSHA and various state regulators to address areas of mutua!
interest.

Finally, the report suggests that Federal agencies are free from meeting OSH Act
requirements, and state and local governments should have the same options. Once again,
this premise is incorrect. All Federa! agencies must comply with OSHA standards, as the
recent debate on extending OSH Act protections to Congressional employees recognized.

Davis-Bacon Related Acts (DBRA)

The report recommends an exemption for projects below one million dollars or for which
the Federal grant or other assistance is less than 50 percent of total funding.

' The Federal government spends substantial funds to assist state and local governments with
_local public construction projects through grants and other financial assistance. DBRA

prevailing wage requirements, attached to this assistance, ensure that the Federal
governments’s vast purchasing power does not depress local wage levels or disrupt local
economies. However, DOL cannot accept the view of the Commission that DBRA
requirements impose an unfunded intergovemmental mandate. The provisions apply by
virtue of voluntary participation in these Federal assistance programs.

The ACIR report suggests that the DBRA automatically increase public construction costs

~ because certain Iow-wage constructlon contractors may pay lowerthan prevalhng wages.

This flawed reasoning ignores any comparative differences in productivity from different
wage levels and work experience, and that fact that the shoddy construction practices that
often accompany substandard wages almost inevitably result in increased repair and
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maintenance costs. The report also ignores the fact that the DBRA prevailing wage is ‘based
on “measures of central tendencr', and there wilf always be contractors who pay Iower
then the prevailing wages in a community.

ACIR claims that DBRA wage surveys are “voluntary and sporadic,” but fails to
acknowledge DOL’s significant regulatory reforms undertaken over the past decade to
ensure that its wage determinations accurately reflect wages paid in the local community.
They also claim a scarcity of data leads to importation of non-local rates When there is a
lack of recent construction, DOL looks to the surrounding area for wage data, not to
“distant” areas as ACIR charges. The report asserts that DBRA may reduce the hiring of
local persons with limited experience. In fact, regulatory provisions also encourage
apprenticeship and training of persons with limited experience by allowing for exceptions
to the journey-level wage under approved training programs.

The Clinton Administration’s Davis-Bacon reform bill last year would have raised the
DBRA threshold to $50,000 for alteration and repair projects, and $100,000 for new
construction projects, in addition to reducing administrative burdens and costs. DOL
cannot concur in the report’s proposal to limit DRBA to projects of more than §1 million
which receive over 50 per cent of their financing from Federal funds. These proposals
would ‘eliminate prevailing wage protections for thousands of workers under the guise of
reform, and make the administration of Davis-Bacon requirements more troublesome for
states and local govemments, |

Similarly, we have serious concems with the report’s recommendation to base coverage on
the percentage of Federal finance provided to the construction project. DBRA coverage
must be established before the competitive bidding process begins. ACIR’s proposal
would disrupt that process, and impose additional burdens on state and local contracting
agencies to determine if DBRA applies.
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OFFICE OF REGIONAL DPERATIONS
AND STATEAOCAL RELATIONS
MEMORANDUM
SUBJECT: EPA Concerns on ACIR’s Preliminary Report The Role of Federal Mandates in
Intergovernmental Relations /3 7§ "%
FROM: Shelley H. Metzenbaum
Associate Administrator
TO. Marcis L. Hale, Director of Intergovernmental Affairs
Kathryn Higgins, Cabinet Secretary
Kathleen McGinty, Chairman
‘ . Courci! on Environmental Quallt)' RS

Carol H. Rasco, Director of Domestic Pelicy _Council.

Below is 2 brief list of our preliminary concerns about the ACIR report. We are still
working on an analysis and will provide you with a fuller assessment soon, but I wanted to get
over to you now a sense of our serious concerns with this document.

We have several specific concerns about the way the report is written. As you know, we
at EPA are strongly committed 10 and are aggressively reinventing the way we work with state
and local governments, but we also feel that it is time to move from a rhetorical discussion of
unfunded mandates to a more helpful explication of the strengths and weaknesses of mandates.
Because the report as currently written focuses primarily on the problems associated with
mandates, the resultant tone is negative and implies federal mandates are always bad public policy.

- We obviously take igsue with that, The ACIR is supposed to be the nation’s intellectual
leader in sorting out intergovernmental issues. The report ag now written fails to meet this

challenge.

A few key suggestions on the general content of the report follow:

RacyciedRocyciatie
@ Prigued with Say/Cadala (k.on paper Bial
Comaing f ieAR ST% reoyxan fer
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For each of the fourtesn statutes tcvxewed

For example the Clem Au- Act and Clean Water Act were cnactcd b_:gauss
volumary standards had failed; a federa.l rmmdate was necessa.ry

For exarnple E.PA is frequently mocked for requmng Midwestem states to
moniter for pesticides currently used primarily on pineapples. The story is very
misleading. The pesticide which can cause male sterility was used on a wide
variety of crops in the Midwest and is still present in groundwater today.

- ific dtob d or, altomatively, the
smlmﬂmﬂéumm

A few preliminary euggesnons and concerns ebout the specific recommendations in the report
follow:

- Citizen Suits: We oppose the report's recommendation that citizen suits against
state and local governments be eliminated. Citizen oversight is a key accountability
mechanism in many of our laws, and is an invaluable compliance incentive for all
levels of government (including the federal level). The public has a right to
participate in ensunng environmental compha.nce and citizen enforcement may be
less costly in many instances.

- Clean Air Act Financigl Aid Penalties: We do not support removing financial aid
penalties under the Clean Air Act, In the past, when sanctions were discretionary,
compliance deadlines were not met. Now that sanctions are mendatory,
compliance deadlines, with a few exceptions, are being met, although we have
almost never actually imposed a sancton.

- Single Agency Designation: We question the recommendation that a single agency
be designated to coordinate the implementation of each mandate and make binding

dectsions,

- Health and Safety Standards for States and Localities: It is not fair to have

different standards for state and local govemnments than those applied to private
industry and the federal government. Furthermore, extension of this principle to
environmantal laws could affect health and safety protection for state and local
employees, lower health and safety standards for state and local facilitics serving
the general public, and possibly distort healthy private sector competition with
local govemments.
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- Clean Water Act Cost-Sharing and Timetables: We believe the statement about

cost-sharing is factually inaccurate. We already share costs, but also believe that
those who contaminate the water should pay to clean it up. Itis essential to a
sound incentive structure. Also, we do not support blanket elimination of
timetables for standards.

- Safe Drinking Water Act: We agree that amendments similar to those enacted by
the Senate are appropriate, but strongly oppose establishing a long-term goa! of

returning to the states full responsibility for imposition and implementation of
those standards.

We at EPA remain committed to warking with our state, local and tribal government
partners 1o ensure strong environmental protection, while allowing and encouraging flexible and
innovative approaches to achieve that objective.

cc:  Carol M. Browner | . \
Fred Hansen N
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To: Ann McGuire v
Office of Cabinet Affairs
_From: Jemienne Studl

Deputy General sel for Regulstions and Legislation
Subject: ED CoMmE on ACIR Repart

Date: February 21, 1996

Atnached, in respense to Cabinet Affairs’ request for agency comments on the ACIR draft report,
are talking points developed by ED on the Individuals with Disabllities Education Act section and
recommendations. We provided these to Marcia Hale's office last week.

Please let me or Frank Holleman know if you want additions! information or comments on the
rest of the report or an the strategy for ACIR activities. .

cc: Frank Holleman
Judy Heumann

Jack Kristy
Suzanne Sheridan

600 INDEPENDENCE AVE.. 5.W. WASHINGTCS, D C 203Ca-2110

Our mission (s (o ensure equal access to educalion and (o premole educaticnal excellance throughout che Narwon.



TALKING POINTS: ACIR and IDEA

The Individuale with Disabilities Education Act (IDEA) was
particularly unsuited for ACIR’s review because (1) a much more

Eg;gggh+_cnmp£5¥3§§ggg_§pd careful review was done by the
Adrninistration IT develdpilly 1t6s reauthoriza EiIT/;;d )
tﬁmmwwwa civil
rights laws_and con onal protections that es ieh €he

ividual right toithe educational services and procedurel
protections that the IDEA helps States and localities provide.

' The Department of Education’s reauthorigation proposal: (1) drew
upon & compréhensive re €he oral and

written comments of over 3,000 parents, educators, and :
administrators, representing the widest poesible aspectrum of
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views; {(2) bas among its basic objectives reducing administrative
burden and papeiIwd témy am————

rromsting the resolution Sf—dimegreereEnts BELVWEen parents .and
schools through mediation rather than litigation; and, {(3)_is
_beirg used by both the House and the Senate as the basis for
thelr respective legislative vehixles {experted to move through

.'“CUngrexﬁ"iﬁ”fﬁi‘ﬁpttﬁg‘af'1996), therely ensuring that a

scbstantial Eortioqf-gerhupe 70%--of the Administration’s reform
program is likely to be enacted.

wWith respéct to the specifies of ACIR’s draft recommendations:

(1) Increase Federal Fupding. to 40% Level. While in
principle it would be desireable to incrsase the level of Federal
funding, any dramatic increase--much less the five-fold lncrease
called for by ACIR--lg simply not realistic in light of current’
budget stringenciea. _ '

(2) av 3 Txo iv Many of
the provieions of the Administration’s proposal are designed to
reduce burden and paperwork at the school., school district, and
State level and re-direct those energies inte improving
educational cuteomas for disabled children.

(3) Require Alternativ tion The
Adninistration’s propesal would, for the firat time, require
States tc offer impartial mediation to parentg as a8 no-cost
cptional means of settling disputes between them and the school
district regarding services provided to thelr disabled child.

The Department considered, and rejected as impractical, reguiring
parents ta_ava 8 es of Wediatior, bised in part on the
cermence of State adminhistratses with experience in the operation
of mediatiws Ey&femse.

(4) llenge Brought Sta x

Feder . The Administration is strongly
opposed to ACIR‘s fourth recomm=ndation, to reguire that any
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court challenge based on IDEA be brought by State or Federal
agencies, not parents.

-- Depriving parenta and students of the ability to
vindicate their rights under IDEA in court, if necessary, is

undamentally inconsistent with the intent of the law to create
indiv t5 1in those parents and studenta, &ad would call

nto gquestion the nature of the *rights® created.

-- While one of the objectives of the Administration’s
propesal is to promote non-litigative means of settling disputes
batween parents and school systems, it cannot be said that the -
amount of_;1;iga:ion—spaungd.h¥-l2E&II%Iéigszgggfgéggggfi_IDEA
perVes each year approximately S.4 m on disabled children in

approximately 14,000 school districts across the country;

' according to ACIR’s study, there were €1 reported cases in the

Federal Courts under IDEA in calendar year 1994--slightly more
than one in each State.

}e
cxperts, and litigators)--an unlikely Zesult in today's climate,

and not called for by ACI EA enforcement would be "

Suhshantially~ugfg;min=df ve itional Federal resourcas
were available, it is hard to sce how 'Federalizing" the

enforcement function, of neceseity inVOlv$ng intrugive
investigations and Federal versus State litigation, would promote

Yad

intergovernmental harmony and cooperation. :

-- Without corrgspondingly lz i in funding fox
xEEE;;%l_EEI§EEHmEﬁE:Ehnii_%f::::::%igfffgﬁiérl. resolutich —
R=<

-- As a practical mattexr, because the rights conferred on
digabled students and their parentse by IDEA are rooted in the
non-discriminatory principles of cther Federal laws (e.g.,
saction 504 and the Egqual Protection Clause), it is unlikely that
such parenta and students could be kept ocut of Federal Courts in
any event. ' :

~-- There is no eignificant political support for divesting
disabled students and their parents of their rights under IDEA to
seek radress in the courts.
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Mr. Phillip M. Dearborn
ACIR
Suite 450 South v
800 K Street, N.W.

Washington, D.C. 20575

Dear Mr. Dearborn:

The Department of Transportation strongly disagrees with the Advisory
Commission on Intergovernmental Relations (ACIR) preliminary report's
recommendation to repeal provisions of the Omnibus Transportation Employee
Testing Act of 1991 that subject safety-sensitive state and local employees who
drive large motor vehicles to alcohol and drug testing. The recommendation is
based on significant misunderstandings of the purpose and scope of the
program.

The main purpose of drug and alcohol testing in the motor carrier safety -
program is to foster safety on our natien’s highways by deterring the misuse of
alcohol and the use of illegal drugs by "safety-sensitive" drivers. These are
drivers who drive large vehicles (i.e., those heavier than 26,001 pounds), vehicles
that carry hazardous materials, or passenger vehicles with a capacity of 16 or
more persons. From a safety perspective, there is no rational distinction that can
be drawn between drivers of these vehicles who are employed by state and local
governments on one hand and private compames on the other. :

If a person's car is hit by a large truck operated by a driver whose sldll.s are
impaired by drugs or alcohol, it is not likely to matter much to that person

whether the driver was a private, state, or local employee. There are likely to be
few parents who believe that it makes sense to deter substance abuse by drivers
of private intercity buses, but not the drivers of their children's school buses. In
the absence of a Federal requirement, there may be some state and local
government agencies, and there may be some private companies, that take the
initiative to create effective deterrent measures, but a patchwork of some
effective, some ineffective, and some nonexistent private and public programs
could not amount to adequate protection of travelers on the highways.

The report asserts that the law is “inconsistent” because it includes public warks
and other drivers but “excludes law enforcement and emergency workers" from
testing requirements. This assertion is incorrect. Most law enforcement and

emergency services personnel are not “safety-sensitive" drivers who are covered

0227024
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

March 1, 1996

The Hoporable William F. Winter
Chairman
U.S. Advisory Commission

on Intergovernmental Relations
800 K Street, NW

Suite 450, South Building

_1 Washington, DC 20575
Dear Governor Winter:

I am writing to convey scrious concerns that the preliminary ACIR report reflects clear
misunderstandings about the Endangered Species Act (ESA) and fails to acknowledge
substantial reforms put forward by the Clinton Administration in making the law work more
flexibly for States, local government and private landowners.

Fundamentally, we question the characterization of the ESA as an unfunded mandate. The
ESA mandates only that each Federal agency ensure that its Federal actions arc not likely to
jeopardize the continued existence of threatened or endangered species. The ESA’s only other
regulatory provision prohibits anyone from killing or injuring individual threatencd or
endangered animals without authorization. Neither of these provisions constitute unfunded
mandates.

The ACIR preliminary report summary recommends that "exemptions to the ESA should be
applied more extensively,” among other suggestions. Regrettably, more extensive use of the
ESA’s exemption process necessarily means that more endangered wildlife will become

- extinct. More extensive use of the ESA's exemption process is not necessary to balance
conservation and economic concerns. In fact, the record to date shows from 1987-1995, only
0.3% of development projects were 'stopped as a result of the ESA consultation process, so it
is fair to conclude that economic development objectives have almost always been met within
the context of the ESA.

Perhaps more disturbing, the report fails to acknowledge unprecedented reforms advanced by
the Administration to minimize economic consequences and increasc flexibility of the ESA.
Our efforts include regional conservation solutions such as the Pacific Northwest Forest Plan,
the California Bay-Delta Accord, regional conservation planning in southern California,
southern Utah and throughout the Southeast -- all developed in close cooperation with State
and local governments. Across the country, more than 200 Habitat Conservation Plans

©
O
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(HCPs) arc under development with private landowners as a means of balancing conservation
and devejopment objectives. We have established "safe harbor™ agreements that provide
incentives to sustain wildlife habitat and provide regulatory certainty for private landowners.
We have also built partnerships with States in endangered specics candidate conservation and
Fecovery programs, xmplementcd uniform "peer review" procedures to ensure that every listing
and rccovery program is reviewed by independent scientific e:qpcrts and devcloped regulatory
relief for small landowners.

There are a numbcr of recommendstions included in the ACIR rcport that reflect reforms we

have already put in place. The ACIR report, for example, calls for additional funding and

the Administration has consistently provided additional outlays in our budget proposals for

State recovery and babitat conservation efforts including more than $18 million for State

habitat acquisition efforts in FY1996, which was eliminated by Congress. _

Finally, there are several mischaracterizations of the regulatory provisions of the ESA within
the ACIR report that include inaccurate representation of Section 9 prohibitions on “taking" of
species. “Critical habitat" is also mischaracterized here as an automatic mandate rather than a
standard in conservation of threatened or endangered species that may require special
management considerations or protection by Federal agencies. Federal agencies do not have
authority to target state parks for protection and recovery efforts. The only obligations that
these non-Federal entities have under the ESA are those that every person and entity in this
country has to not kill or injure individual threatened or endangered animal without proper
authorization. They may, and sometimes do, voluntarily participate in Federal conservation
objectives where the objective is to avoid regulation on private landowners.

In conclusion, we have demonstrated an unparalleled record in making the ESA work more
flexibly for States, local government, and private landowners. We arc interested in creating
partnerships with ACIR to advance these efforts, however, it is important that we move
forward with a common understanding of the ESA as well as with common objectives.

Sincerely,

Gewss Thanphit:

George T. F ampton, .
Assistant Secretary for
Fish and Wildlifc and Parks
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July 11, 1996

GENERAL COUNSEL

MEMORANDUM FOR SALLY KATZEN
ADMINISTRATOR, OFFICE OF INFORMATION
AND REGULATORY AFFAIRS

FROM : Robert G. Damusﬂh@g>

General Counsel

SUBJECT: Advisory Commission on Intergovernmental Relations
(ACIR)

This addresses the question of whether the ACIR must cease
operations when they exhaust their appropriations even if they
have not finished the study mandated by P.L. 104-4. For the
reasons stated below, the answer i1s yes, they must cease
operations, because they cannot exceed theilr appropriation
without violating the Antideficiency Act.

The 1996 appropriation for ACIR provides as follows:

For necessary expenses of the Advisory Commission on
Intergovernment=l Reiations, $784,000, of which
$334,000 is to carry out the provisions of Public Law
104-4, and of which $450,000 shall be available only
for the purposes of the prompt and orderly termination
of the Advisory Commission on Intergovernmental
Relations.

Under this appropriation, ACIR has been provided two
separate sums; one 1s usable solely to the P.L. 104-4 study, and
the other is available soclely for termination costs. The
Antideficiency Act, 31 U.S.C. 1341, absolutely prohibits a
federal official from exceeding an appropriation. v'A direction to
carry out some task does not overcome the prohibition. Moreover,
a basic principle of appropriations law is that a direction or
authorization to an agency to accomplish some purpose does not
itself carry with it the funds to carry out the direction; an
appropriation must be provided for that purpose. See, GAO
Principles of Appropriations Law at Vol. I, page 2-33 (1991).

In this case, Congress (in P.L. 104-4) has directed ACIR to
do a study and has provided a specific sum for that purpose. If
the funds are exhausted before the study is complete, ACIR
cannot continue to expend funds to complete the study. There 1is
also a second limitation that cannot be exceeded: a fixed sum to
be used to shutdown ACIR. (That is, Congress terminated ACIR’s




in the FY 1997 Treasury-Postal appropriations bill.) If ACIR
still has funds available to complete the study, but expending

them would incur obligaticns (e.g.,

for additional severance pay)

that would cause the termination amount to be exceeded, then it
must nevertheless terminate obligations at that point, even
though the study is left unfinished as a result.

In sum, there are two separate
and neither of them can be exceeded

104-4 study or for any other reason.

fund@ng limitations on ACIR,
-- elther to finish the P.L.
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ADVISORY COMMISSION ON INTERGOVERNMENTAL AFFATRS (ACIR) MANDATES
REPORT: LABOR ISSUES

of DOL n ; ACIR continues to ignore the
Congressional directive to consider the impact of state and local
mandates on working men and women. In the report:

*The recommendations concerning the Federal Labor Standards
Act (FLSA) demonstrate a lack of understanding of the requirements
placed on Federal Agencies by Title 5, USC as the recommendation
would would result in additional burdens on local and state
government. '

*The comments related to the Family and Medical Leave
Act (FMLA) disregard several relevant findings of the Commission on
Family and Medical Leave.

*Recommendations related to the Occupational Health and Safety
Act (OSHA) call upon the Federal government to take on basic state

and local government responsibilities and comments related to OSHA

standarde are unsupported.
* The Davis Bacon recommendations would be detrimental to

basic worker protection and they would complicate the application
of Davis Bacon requirements.

Fair Labor Standards Act

ACIR Recommendation: Retain state and local government coverage
under the Fair Laboxr Standards Act, but amend the Act to allow
state and local governments' compliance with either the policies of

the Act or the comparable policies of the federal government under
Title 5, USC.

onge:

*ACIR implies that Federal agencies have a lesser standard to meet
in terms of employment standards; however, federal agencies are
required to comply with both FLSA and Title 5. If the
recommendation is to require the same standards for state and local
government employees as are required for Federal employees, the
effect would be to place additional regulatory requirements on
state and local governments which presently do not exist.

*ACIR 1gnores the steps which both Congress and the Labor
Department have taken in order to address particular problems
related to state and local governments. For example:
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* there are special overtime standards for law enforcement and
firefighting personnel and "comp time" provisions.

* special accommodatione were included in regulation changes
in 1992 that allow state and local governments to continue to claim
exemption from overtime for their executive, administrative and
professional employees despite the fact that they account for leave
on an hour-for-hour basis or that they have systems requiring them
to make partial-day deductions from pay when accrued leave has been
exhausted. )

* the Department of Labor investigates state and local
governments essentially on a complaint-only basis.

* the Department of Labor will not file suit against a state
or local government to enforce the FLSA unless at least 30-days
advance written notice has been given that the pay practices are in

violation.
Family and Medlcal lLeave
ACIR Recommendatjon: Retain state and local coverage under the

Family and Medical Leave Act.

I, R n

*While ACIR recommends continued coverage for state and local
employees, the ACIR reports states that the Family and Medical
Leave Commission's study did not survey public agericies. The
report however fails to point out that the Employee Survey was a

nationally representative sample of public and private sector
workers.

*In addition, a separate survey of state family and medical leave
policies specifically asked whether public agencies had encountered
difficulties in applying the FMLA special rules for employees of
schools. For states that had their own family or medical leave
provisions, local school administrators state that they encouatered
no problems 1n reporting to both state and federal enforcement
entities.

*The ACIR report suggests that Federal agencies have more
flexibility then state and local governments in the implementation
of FMLA: however, unlike the Federal government state and local
governments have the authority to:
* deny restoration to certain highly compensated individuals.
* require certifications by health care provider if the
employee claims they are unable to return to work because of a
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specified condition.

* entitled to recover premiums paid for maintaining health

benefits coverage during the period of unpaid leave if the
employees fails to return to work for reasons related to health or
other circumstances beycond the control of the employee.

Occupational Safety and Health Act

ACIR Recommendation: Make no changes in Occupational Safety and
Health Act (OSHA) language regarding state and local government
compliance, but increase federal funding sources for sgtate and
local government training and technical asgsistance on OSHA
requirements as well as funding for implementation of requirements.

DOL onse:

*Safe workplaces are a fundamental obligation of all employers and
the Federal government should not be expected to finance safe work
places for state and local governments.

*The ACIR report states that there is a "lack of credible
information on the raticonale for or the scientific basis of many
OSHA standards and requirements." It is irresponsible for ACIR to
make this statement and to offer no documentation or even one
regulation or standard as an example. '

Davis-Bacon Related Agta

ACIR mm ion:. Amend the related laws to exempt projects
below a higher dollar threshold than exists in most laws and
consider exempting projects in which federal participation is a low
percentage of total project costs.

DO, Response:

*The Administration has supported bi-partisan reform legislation in
the House and Senate to increase dollar thresholds and to reduce
the level of paperwork and record keeping requirements.

*The ACIR proposal of adding the percentage threshold to the Davis-
Bacon requirements would be devrimental to fundamental worker wage
protection. In addition, it would further complicate the
administration of Davis-Bacon as it would increase the level of
uncertainty as to when and which projects would be subject to
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Davis-Bacon.

*The ACIR report suggests that there is often a conflict between
Federal Davis Bacon and state prevailing wage laws. This conflict
is ‘“inappropriately detrimental to intergovernmental comity.”
Without specific examples it is difficult to rebut the ACIR
assertion, except to note that the Davis Bacon statute 1is a
longstanding Federal law with a simple threshold mechanism. In
addition, most state prevailing wage statutes were written to
complement and build upon the Federal statute.
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SEC. 207. PILOT PROGRAM ON SMALL GOVERNMENT FLEXIBILITY.

(a) IN GENERAL.—The Director of the Office of Management
and Budget, in consultation with Federal agencies, shall establish
pilot programs in at least 2 agencies to test innovative, and more
flexible regulatory approaches that—

(1) reduce reporting and compliance burdens on small gov-
ernments; and '
(2) meet overall statutory goals and objectives.

(b) PROGRAM FOCUS.—The pilot programs shall focus on rules

in effect or proposed rules, or a combination thereof.

SEC. 208. AIYANN%AE!‘ STATEMENTS TO CONGRESS ON AGENCY COMPLI

No later than 1 year after the effective date of this title and an-
nuaglly thereafter, the Director of the Office of Management and
Budget shall submit to the Congress, including the Committee on
Governmental Affairs of the Senate and the Committee on Govern-
ment Reform and Oversight of the House of Representatives, a writ-
ten report detailing compliance by each agency during the preceding
reporting period with the requirements of this title.

SEC. 209. EFFECTIVE DATE.

This title and the amendments made by this title shall take ef-

fect on the date of the enactment of this Act.

TITLE III-REVIEW OF FEDERAL
MANDATES

SEC. 301. BASELINE STUDY OF COSTS AND BENEFITS.

(a) IN GENERAL.—No later than 18 months after the date of en-
actment of this Act, the Advisory Commission on Intergovernmental
Relations (hereafter in this title referred to as the “Advisory Com-
mission”), in consultation with the Director, shall complete a study
to examine the measurement and definition issues involved in cal-
culating the total costs and benefits to State, local, and tribal gov-
ernments of compliance with Federal law.

(b) CONSIDERATIONS.—~The study required by this section shall
consider—

(1) the feasibility of measuring indirect costs and benefits
as well as direct costs and benefits of the Federal, State, local,
and tribal relationship; and

(2) how to measure both the direct and indirect benefits of
Federal financial assistance and tax benefits to State, local,
and tribal governments.

SEC. 302. REPORT ON FEDERAL MANDATES BY ADVISORY COMMISSION
ON INTERGOVERNMENTAL RELATIONS.

(a) IN GENERAL.—The Advisory Commission on Intergovern-
mental Relations shall in accordance with this section—

(1) investigate and review the role of Federal mandates in
intergovernmental relations and their impact on State, local,
tribal, and Federal government objectives and responsibilities,
and their impact on the competitive balance between State,
local, and tribal governments, and the private sector and con-
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sider views of and the impact on working men and women on
those same matters;

(2) investigate and review the role of unfunded State man-
dates imposed on local governments;

(3) make recommendations to the President and the Con-
gress regardiufo—

(A) allowing flexibility for State, local, and tribal gov-
ernments in complying with specific Federal mandates for
wl’;.i,Ch terms of compliance are unnecessarily rigid or com-
plex;

(B) reconciling any 2 or more Federal mandates which
impose contradictory or inconsistent requirements;

(C) terminating Federal mandates which are duplica-
tive, obsolete, or lacking in practical utility;

(D) suspending, on a temporary basis, Federal man-
dates which are not vital to public health and safetly and
which compound the fiscal difficulties of State, local, and
tribal governments, ‘including recommendations for trigger-
ing such suspension; .

(E) consolidating or simplifying Federal mandates, o
the planning or reporting requirements of such mandates,
in order to reduce duplication and facilitate compliance by
State, local, and tribal governments with those mandates;

(F) establishing common Federal definitions or stand-
ards to be used by State, local, and tribal governments in
complying with Federal mandates that use different ;ldle[ini-
tions or standards for the same terms or principles; a

(GXi) the mitigation of negative impacts on the private
sector that may result from relieving State, local, and tribal
governments ﬁYom Federal mandates (if and to the extent
that such negative impacts exist on the private sector); and

(ii) the feasibility of applying relief from Federal man-
dates in the same manner and to the same extent to private
sector entities as such relief is applied to State, local, and
tribal governments; and
(4) identify and consider in each recommendation made

under paragraph (3), to the extent practicable— ,
" (A) the specific Federal mandates to which the rec-
" ommendation applies, including requirements of the de-
partments, agencies, and other entities of the Federal Gov-
ernment that State, local, and tribal governments utilize
metric systems of measurement; and
' (B) any negative impact on the private sector that may
result from implementation of the recommendation.
(b) CRITERIA —

(1) IN GENERAL.—The Commission shall establish criteria
for making recommendations under subsection (a).

(2) ISSUANCE OF PROPOSED CRITERIA.—The Commission
shall issue proposed criteria under this subsection no later than
60 days after the date of the enactment of this Act, and there-
after provide a period of 30 days for submission by the public
of comments on the proposed criteria.

(3) FINAL CRITERIA.—No later than 45 days after the date
of issuance of proposed criteria, the Commission shall—
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(A) consider comments on the proposed criteria received
under paragraph (2);

(B) adopt and incorporate in final criteria any rec-
ommendations submitted in those comments that the Com-
mission determines will aid the Commission in carrying
out its duties under this section; and

(C) issue final criteria under this subsection.

(c) PRELIMINARY REPORT.—

(1) IN GENERAL.—No later than 9 months after the date of
the enactment of this Act, the Commission shall—

(A) prepare and publish a preliminary report on its ac-
tivities under this titﬂ, including preliminary recommenda-
tions pursuant to subsection (a);

) publish in the Federal Register a notice of avail-
ability of the preliminary report; and '

(C) provide copies of the preliminary report to the pub-
lic upon request.

@) LIC HEARINGS.—The Commission shall hold public
hearings on the preliminary recommendations contained in the
preliminary report of the Commission under this subsection.

(d) FINAL REPORT.—No later than 3 months aé!er the date of
the publication of the preliminary report under subsection (c), the
Commission shall submit to the 8'0 , including the Committee
on Government Reform and Ouversight of the House of Representa-
tives, the Committee on Governmental Affairs of the Senate, the
Committee on the Budget of the Senate, and the Committee on the
Budget of the House of Representatives, and to the President a final
report on the findings, conclusions, and recommendations of the
Commission under this section.

(e) PRIORITY TO MANDATES THAT ARE SUBJECT OF JUDICIAL
PROCEEDINGS.—In carrying out this section, the Advisory Commis-
sion shall give the highest priority to immediately investigating, re-
viewing, and making recommendations regarding Federal mandates
that are the subject of judicial proceedings between the United
States and a State, local, or tribal government.

(f) DEFINITION.—For purposes of this section the term “Stqte
mandate” means any Erovision in a State statute or regulation that
imposes an enforceable duty on local governments, the private sec-
tor, or individuals, including a condition of State assistance or a
duty arising from participation in a voluntary State program.

SEC. 303. SPECIAL AUTHORITIES OF ADVISORY COMMISSION.

(a) EXPERTS AND CONSULTANTS.—For purposes of carrying out
this title, the Advisory Commission may procure temporary and
intermittent services of experts or consultants under section 3109(b)
of title 5, United States Code.

(b) DETAIL OF STAFF OF FEDERAL AGENCIES.—Upon request of
the Executive Director of the Advisoz Commission, t heaj of any
Federal department or agency may detail, on a reimbursable is,
any of the personnel of that department or aiency to the Advisory
Commission to assist it in carrying out this title. .

(c) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request of
the Advisory Commission, the Administrator of General Services
shall provide to the Advisory Commission, on a reimbursable basis,
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‘the administrative support services necessaiz for the Advisory Com-
mission to carry out its duties under this title.

(d) CONTRACT AUTHORITY.—The Advisory Commission may,
subject to appropriations, contract with and compensate government
and private persons (including agencies) for property and services
used to carry out its duties r this title.

SEC. 304. ANNUAL REPORT TO CONGRESS REGARDING FEDERAL
COURT RULINGS.

No later than 4 months after the date of enactment of this Act,
and no later than March 15 of each year thereafter, the Advisory
Commission on Intergovernmental Relations shall submit to the
Congress, including the Committee on Government Reform and
Oversight of the House of Representatives and the Committee on
Governmental Affairs of the Senate, and to the President a report
describing any Federal court case to which a State, local, or tribal
government was a m in the preceding calendar year that re-
quired such State, 1, or tribal government to undertake respon-
sibilities or activities, beyond those such government would other-
wise have undertaken, to comply with Federal statutes and regula-
tions.

SEC. 305. DEFINITION. : )

Notwithstanding section 3 of this Act, for purposes of this title
the term “Federal mandate” means any provision in statute or regu-
lation or any Federal court ruling that imposes an enforceable duty
zitpon State, local, or tribal governments including a condition of

ederal assistance or a duty arising from participation in a vol-
untary Federal program.

SEC. 306. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to the Advisory Com-

mission to carry out section 301 and section 302, $500,000 for each
of fiscal years 1995 and 1996.

TITLE IV—JUDICIAL REVIEW

SEC. 401. JUDICIAL REVIEW.
(a) AGENCY STATEMENTS ON SIGNIFICANT REGULATORY AC-
TIONS.— )

(1) IN GENERAL—Compliance or nonconryliance by any
agency with the provisions of sections 202 and 203(a) (1) and
(2) shall be subject to judicial review only in accordance with
this section.

(2) LIMITED REVIEW OF AGENCY COMPLIANCE OR NON-
COMPLIANCE.—(A) Agency compliance or noncompliance with

. the provisions of sections 202 and 203(a) (1) and (2) shall be
subject to judicial review only under section 706(1) of title 5,
(%m'ted States Code, and only as provided under subparagraph

).

(B) If an agency fails to prepare the written statement (in-
cluding the preparation of the estimates, analyses, statements,
or descriptions) under section 202 or the written plan under sec-
tion 203(a) (1) and (2), a court may compel the agency to pre-
pare such written statement.

pro



