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- it.tx . ¢t :i:: The Safe Drinking Water Act

Overview )

The Safe Drinking Water Act (SDWA) regulates drinking water for the roughly 58,000
community water systems (as well as providing lesser requirements for the additional 140,000
non-community water systems such as restaurants, campgrounds; churches, schools and factories)
serving 25 or more persons on a regular basis. Approximately 37,000 of these systems serve less
than 500 customers. The nearly 16,000 systems that are privately-owned range from trailer parks
and homeowner associations, whose primary business is other than providing drinking water, to
investor-owned water systems closely regulated by state utility commissions. 82 percent of
systems in urban areas are publicly-owned.

SDWA was originally enacted in 1974 and amended in 1986. It directs the U.S. Environmental
Protection Agency (EPA) to establish maximum levels for chemical, radiological and
microbiological contaminants in public water systems, water testing and (for a few contaminants)
specific treatment requirements, procedures for states to become primary implementation
authorities for the Act and provides for enforcement and public notification, It sets a w1de range
of responstbﬂlttes for states and drinking water supplxers

Why the Mandate was Adopted

Prior to 1974, states were responsible for ensuring drinking water safety, generally relying on
voluntary standards set by the PHS. Congress adopted the SDWA in 1974 in response to &
number of serious concerns that had been documented over the previous several years in studies
of the U.S. Public Health Service (PHS).

A key PHS study cited in the congressional Comumittee reports found that only 10-15% of water
systems conducted adequate testing for basic microbiological safety; that one-third of systems that
tested found contamination exceeding the PHS limits; and that 56% of systems had physical
deficiencies that could seriously affect safety. Small systems' lack of economies of scale was
repeatedly noted as a major source of water safety vulnerability. An earlier PHS had noted that
many of its drinking water standards were based on insufficient data, did not cover many known
contaminants, and that new contaminants — particularly organic chemicals with potentially
carcinogenic effects -- were occurring in drinking water and could require regulation.

Thus, Congress decided in passing SDWA in 1974 that the lack of national requirements meant
that the status quo was entirely inadequate to assure safe drinking water to the American people.

* Unsafe drinking water endangers both the residents of 2 local community and state and interstate
travelers and interstate commerce, and is at odds with the American people’ fair expectation that
tap water anywhere in American should be safe to drink. Thus, there is an enduring national
interest in ensuring safe drinking water.
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A second area of concern is standard-setting: how contaminants are selected for regulation, and
how they are regulated once sclected. Current law requires EPA to select and regulate 25 new
contaminants every 3 years, regardless of whether or not so many contaminants actually present a
health risk that warrants regulating, and regardless of whether scientific data or EPA resources
clearly support all such regulations. Instead of the current law’s mandatory duty to regulate, EPA
should have a mandatory duty simply, on a regular basis, to examine the health effects and
occurrence of a minimum number of contaminants, decide whether or not those contaminants
warrant regulation based on that scientific examination, and regulate only those that do.

In addition, the current law’s focus on affordable and available treatment technologies in setting
standards does not allow flexibility to ensure that potentially-costly future regulations are also
“worth it” in the degree of risk reduction they provide. So far, the relationship of health risk
reduction benefits to treatment costs appears to have been fairly reasonable. For the risk
reduction benefits of SDWA described above, a recent Congressional Budget Office (CBO)
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report found that “available data do not indicate that {SDWA} has imposed high costs on most
households[,] ... [the] Act currently places a small fiscal burden on most municipalities,” and that
“ $1.4 billion to $2.3 billion per year should be viewed as a range of estimates of the total cost
that water systems will bear to comply with SDWA regulations that went beyond pre-SDWA

- standards.” .

However, CBO reported that costs per cancer case avoided for different contaminants currently
regulated, averaged for all water systems, varied between $0.5 million to $4.3 billion. While these
are largely theoretical costs, no treatment costs actually incurred by water systems (CBO states
that “the high cost per cancer case avoided [is] ... the result of the extremely small number of
cases avoided” rather than reflecting water system’s actual treatment costs), the CBO analysis
does illustrate the potential value of assessing and determining whether the benefits of a potential
regulation are worth the costs. After all, drinking water standards are promulgated with the
expectation that some systems whose source water does not meet the standard will in fact have to
build such treatment. Thus, they should be formulated to be not only practical to implement but
reasonable.

A third area of concern has been the lack of federal financial assistance for compliance given the
cost burden imposed by SDWA mandates, particularly for small systems. While over $16 billion
in grants and loans have been provided for rural water supply infrastructure through the
Department of Agriculture, SDWA contains no authority for financial assistance to systems to aid
with these comphance costs.

Innovations to Reduce the Mandate Burden: Progress to Date

In addition to the issues described above, some have raised other areas of concern for which
appropriate, consensus remedies have already been identified in the congressional discussions over
SDWA reauthorization, or in the EPA Safe Drinking Water program Redirection initiative. This
initiative was undertaken beginning in October 1994 to explore ways in which the authority of the
existing SDWA could allow the EPA to set more risk-based, cost-effective, flexible priorities for
the drinking water program.

. MCLs as Performance Standards: For example, one concern voiced is to revise SDWA so that
compliance with maximum contaminant levels is based on performance not process. In fact, this
is already the case. Systems whose finished water (that 1s, water within their distribution lines)
violates an MCL need simply use whatever technology or other means their state will accept to
bring their finished water quality into compliance with the MCL (the standard). Neither SDWA
nor EPA's regulations require a system to use any specified technology to meet a MCL.

There have been two problems with MCL compliance in practice. One is that, for some

contaminants, there is no technology or other means that many smaller water systems can afford
that will treat their water to comply with the MCL. This problem is well-known, well understood,
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‘and appropriately addressed by providing new affordability variances, as in all three SDWA bills
passed by either House of Congress to date

The second problem is much less known. 'EPA must (under SDWA) set the MCL by reference to
affordable, available technology that comes as close as feasible to the level at which there is "no
adverse health effect." While the MCL that results is 8 numerical performance standard, many
states have been unwilling to allow systems to use a different technology (or packaged rather than
custom-engineered technology) than the technology that is the reference point for the MCL. This
does not arise from a lack of state flexibility in implementing the law but results from an
understandable state reluctance to approve technologies that may lack an extensive track record
guaranteeing that systems using them would come into compliance with the MCL. The remedy is
the provision in all relevant SDWA bills requiring EPA to list a range of technologies enabling
states to presume that a system's use of such technologies will allow it to mect the MCL.

The Good Science Basis for Surface Water Filtration: Some of the more emphatic concerns
voiced about SDWA relate to the Surface Water Treatment Rule (SWTR), which requires
filtration for all surface waters whose sources are not clean and demonstrably free of the indirect
indicators of microbial contamination, and of conditions that would tend to produce such
contamination. The concerns are that the costs of filtration in such cases may be substantial and
risks may seem relatively low because there may not always be direct evidence of specific existing
and measurable contamination. While these concerns may seem troubling, the SWTR is based in
sound science and well-established knowledge and practice in public health and sanitary
engineering.

The SDWA allows EPA to prescribe a mandatory treatment technique, such as filtration, rather
than a performance standard MCL, where it would be "technically or economically infeasible to
measure the level of a contaminant.” This is the case with microbial contaminants (such as giardia
or crypto sporidium), which can be dangerous in any concentration and which (unlike most
chemical or radiological contaminants) do not tend to dilute relatively evenly in surface water
supplies. A system might sample uneconomically large quantities of water, find no waterborne
discases, and still not be able scientifically to be confident that diseases which would pose a
serious threat to publig health were not present. Thus, because of the nature and unpredictable
occurrence of microbial contamination, the fact that samples may be free of direct contamination
does not mean, scientifically, that the water is reasonably safe from that contamination wherc
other, related conditions that show safety are not also present.

This is a widely accepted policy in the states s and the drinking water and pubhc health professions.
Thirty states required filtration for all surface water systems even before the SWTR was
promulgated. The American Water Works Association, the water industry's professional
organization, has had a policy for three decades that water systems should filter all surface water
supplies, without any exception -- even when source waters are well protected. The states and
EPA have granted such exceptions to over 140 systems nationally. The late Abel Wolman, a
pioneering sanitary engineer and for over six decades the dean of American water supply

,
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professionals, long tirgcd surface water systems to use multiple barriers, in which they both
protected source waters and filtered. Thus, EPA's allowance of filtration avoidance for source
water protection is more lenient than the widely held view among sanitary engineers.

Nonetheless, some small water systems that lack economies of scale may well have difficulty
affording filtration of surface water supplies. (It should be noted, however, that some of the
claims of high filtration costs often inappropriately include high and unrelated costs of replacing
worn out supply infrastructure,) Because surface water filtration is such a basic, essential health
protection measure, EPA has advocated, and all three SDWA bills that passed the House or
Senate have included, authorization of a State Revolving Loan Fund to help underwrite the cost
of filtration, and prowsnons to authorize less costly, package ﬁltratmn plants for small systems that
states w1[l accept in all cases, without custom engineering. :

The challenge to which these measures respond is to find creative ways to afford the necessary
level of protection consistent with the SWTR, not to provide less protection in this vital area.
Indeed, protection of drinking water against microbial contamination is the most basic public
health provision a water system can give its customers.

Water System Monitoring Requirements: While concerns have also been voiced that systems are
forced unproductively to spend money on testing, which costs "do not improve water quality,"
this is true only in a literal sense. Tests of water quality do not literally "improve water quality"
but simply tell what that quality is. But if systems do not adequately test the quality of their
water, on what scientific basis can customers, state regulators, or the systems themselves be
sufficiently confident that water quality is safe? The burgeoning sales of bottled water, which a
1993 survey for the American Water Works Association identified as being about half motivated
by concerns for drinking water safety, make complacency about consumer confidence and testing
mistaken. Clearly, the appropriate issue for discussion in response to concerns about testing costs
is, what consututes adequate testing?

- EPA has added testmg waiver programs that states can adopt and which can cut testing costs by

" more than two-thirds. Thesc waivers are given in situations where an anthropogenic (man-made)
contaminant was never used in an area, or where hydrogeologic data shows that a system'’s water
source is not vulnerable to contamination. Nearly all states have EPA-approved | programs in
place, and FPA has frequently given expedited, interim approval to allow many of these states to
give systems waivers prior to full approval, specifically to address the cost concern.

However, EPA has recently recognized that even these waiver programs have their lirnitations.
They are more resource-intensive to start than some states can afford without more federal aid,
and gradual state implementation has not enabled all eligible systems to get the benefits of such
‘waivers. Thus, as a part of its drinking water program redirection initiative, EPA has been
framing and considering alternatives to reduce testing requirements for chemical contaminants
(the source of greatest small system cost) to focus on those systems at risk of contamination, and
on sampling to be done at the time of the water system's maximum vulnerability.
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This approach can be flexible, cost-effective, réspbnsible public health policy if tests are timed and
located by good information to be properly indicative. Good information and good science are
the foundation of responsible public policy.

RECOMMENDATION: Congress should enact amendments to address the high per capita
costs of small systems, to allow EPA to examine health effects and occurrences of specific
contaminants, to determine priorities for standard-setting, provide more implementation
authority for states, and to provide financial assistance to water systems and stales to ensure
fuller protection of pubic health and prevent contamination of drinking water.
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THE CLEAN WATER ACT

Overview

. The Clean Water Act (CWA) is the primary Federal legislation that
protects the Nation’s surface waters, such as lakes, rivers, and coastal areas. The
goal of the Act is to restore and maintain the chemlcal physxcal and biological
integrity of the Nation’s waters,

The CWA provides a comprehensive framework of standards, technical
tools, and financial assistance to address the many sources of pollution that can
adversely affect water quality, including municipal and industrial wastewater

discharges, polluted runoff from urban and rural areas, and habitat destruction.

The CWA requires national minimum standards for major industries, such
as iron and steel manufacturing and petroleum refining, that provide a single,
minimum level of pollution cantrol for all dischargers in a industry based on the
best treatment tcchnologxes available.

In addition, States survey their waters, determine an appropriate use, such

‘as recreation or water supply, and then set specific water quality criteria for

various pollutants, as needed to protect those uses. These criteria, together with
the national industry standards, are the basis for permits that limit the amount of
pollution that can be discharged to a water body. Under the National Pollutant
Discharge Elimination System, sewage treatment plants and industries that

‘discharge wastewater are required to obtain permits and to meet the specified

limits in those permits.

The CWA also provides Federal funding to help States and communities
address their clean water needs. Funding is also provided to the States to address
another major water quality problem -- polluted runoff from urban and rural areas.

Protecting valuable aquatic habitat, such as wetlands, is another important
component of this law. Filling wetlands with dredged or fill material can destroy
or degrade these important aquatic areas and have a profound impact on water
quality. To minimize impacts, the CWA requires permits to ensure that these types
of activities are conducted in an enwmnmentally sound manner.

TPUBesIT T
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_ Why the Mandate was Adopted

Twenty years ago, the quality of America's rivers, lakes, and coastal waters

was declining rapidly. Lake Erie was dying. Many rivers were little more than
open sewers and sewage commonly washed up on beaches. Fish kills were a
common sight. Wetlands were disappearing at a rapid rate. Threatened by
industrial poliution and inadequate sewage treatment, our rivers, lakes and harbors
were overwhelmed by the uncontrolled waste of a growing Nation.

In the 1960's, water pollution controls were implemented as needed to
attain limited water quality standards adopted by each State. States were to decide
the uses of water to be protected, degrees of pollution abatement to be required,
and the time to be allowed a polluter for abatement. This approach to water
pollution control was of limited success. Many States did not adopt needed
standards. The appropriate type or degree of effluent treatment was often
disputed. Schedules for pollution control slipped because of the failure to take
enforcement action.

Prior to 1972, many communities dumped untreated or under treated
sewage directly into lakes, rivers and oceans. Water quality standards did little to
foster commitment to increased sewage treatment. Progress toward improvement
of sewage treatment facilities was hindered by lack of a single national treatment
standard and the lack of Federal funds to assist communities with the costs of

" construction.

In 1972, the Congress responded to widespread public concern for serious
water pollution problems and enacted a comprehensive national program to
protect the quality of the Nation's waters (termed the “Clean Water Act”). The
CWA supplemented the existing State water quality standards with national
minimum treatment standards for industry and for sewage treatment plants. A
national discharge permit program was established to assure that controls were
implemented. The level of funding for Federal grants to communities to support
sewage treatment plant construction was dramatically increased. And, new
authority was adopted for protection of wetlands.

Today, the American people recognize the CWA as one of the most
successful environmental statutes. In an August 1995 Harris poll, 72% of
Americans indicated that laws and regulations to control water pollution were “not
strict enough” while only 45 said the laws and regulations are “too strict.”

P.@3/17
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. Benefits and Concerns

The quality of the Nation’s waters has improved dramatically as a result of
a cooperative effort by local, State, and Federal governments to implement the
water pollution control programs established in the CWA.

The dramatic improvements in sewage treatment over the past twenty years
are a national success story. Local, State and Federal governments have invested
over $80 billion in sewage treatment facilities under the CWA. These facilities
now remove millions of tons of pollutants from municipal wastewaters annually
and have made routine discharge of raw sewage increasingly rare. Much of this
progress was accomplished by the implementation of a single, national, minimum
standard for sewage treatment (termed "secondary treatment").

Over fifty major categories of industry comply with national “effluent
guidelines™ establishing minimum standards for effluent discharges. These
guidelines, and related requirements concerning industrial discharges to sewage
treatment systems, result in the removal of over one billion pounds of toxic
pollutants from industrial wastewaters each year.

Despite this progress, serious water pollution problems remain. Almost -
40% of the waters assessed by the States have not attained desired water quality.
Water pollution still causes beach closings, makes some fish unsafe to eat, and
prevents attainment of water quality goals.

In addition, there are growing concerns that clean water programs have not
been adapted to meet changing conditions. Local governments are concerned that
Federal funding for sewage treatment construction (now provided in the form of
low interest loans rather than grants) does not provide the same financial benefit
that it did in past years and that requirements to address pollution other than

. sewage, such as stormwater, pose a financial burden.

States are concerned that, as some of the largest industrial and sewage
discharges have been controlled, pollution control program requiremerits should be
more flexible. States, local government, and private citizens have expressed
concern with requirements related to permits for activities in wetlands. '
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_ Innovations to Reduce the Mandate Burden: Pl_'o‘gr_egs' to _Dx_lte .

In addressing the remaining water quality problems, the Federal
government must work with State and local governments to reinvent the original,

-successful Fedetal, State and local partnership for clean-up of the Nation's waters.

The two key elements of this new partnership must be --

- arenewed commitment to Federal funding to support financing of
municipal water pollution control projects; and

—~  asignificant increase in flexibility in the implementation of pollution
control programs related to municipalities and other dischargers.
A) Assure Adequate Funding
As a first step in creating a new pa!‘tnershlp for water pollution control the
Federal government must continue to support financing of municipal water

pollution control projects,

- At a minimum, at least $2 billion should be made available each year within
the states revolving loan fund for low interest loans to.finance municipal water

- pollution control facilities. States must continue to have flexibility in allocating

funds to the most important and needy projects in the State.

In addition, States must be given greater flexibility to assure that financing
of local water pollution control projects is consistent with the fiscal constraints
faced by local governments, especially small communities. Congress must provide
States with clear authority to extend loan repayment periods and to forgive a part

. of loan as needed to assure that projects meet affordability guidelines.

B) Increase Flexibility and Efficiency

The Federal government must work with State and local governments to

design significantly increased ﬂexxblhty for implementing low cost, realistic water
pollution controls.

A key step in this effort is for the Environmental Protection Agency to
continue working with the Stormwater Federal Advisory Committee, including
State and local governments, to assure. that measures for control of municipal
stormwater dxscharges are developed using the full flexibility available under the
current law.

In addition, in addressing overflows from combined storm and sanitary
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sewers, the EPA must adhere to the consensus policy for control of these
discharges developed by State and local governments and other organizations.
This policy provides a common-sense; realistic approach to effective control of -
water pollution problems caused by these discharges and assures that local
governments are able to implement controls on reasonable timetables that are
respectful of fiscal constraints.

The Federal government must work constructively with State and local
governments to develop innovative, low cost approaches to water pollution
control. For example, the Environmental Protection must encourage States to
address water pollution problems on a watershed basis and must provide clear
guidance and authority for the use of innovative and cost-saving methods of
pollution control such as "trading" of pollution controls among pollution sources in
a watershed.

" Finally, the Federal government should dramatically improve the
eﬁ‘ectwcncss permit programs.

_ EPA must reduce the reporting burdens of facilities with Federal permits to
discharge to waters. This effort should include streamlining regulations, reducing
effluent monitoring, and streamlining permit applications. These steps would
increase flexibility and i lmprove efficiency for both municipal and industrial
dischargers.

EPA should also work to improve and permit programs for activities in -
wetlands. Key concepts in this area include providing new authority for
“mitigation banking” to accomplish wetlands protection goals more effectively,
reduced regulatory burden through better use of general perrmts and 1mproved
processes for identification of wetlands. :

RECOMMENDATION: Reinvent the successful Federal, State and local
partnership for clean-up of the Nation's waters by renewing the Federal '
commitment to financing of water pollution control projects through
flexible loan programs and assuring that State and local governments
participate in the design of significantly increased flexibility for
" 1mplementing low cost, realistic water pollution controls.
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The Clean Air Act
OVERVIEW

The Clean Air Act establishes a framework for the attainment and maintenance of air quality
standards at a level to protect public health and the environment. It sets emission standards for
motor vehicles and fuels, regulatcs bazardous air pollutants, protects stratospheric ozone, and
takes steps to limit acid rain. The original Clean Air Act, signed into law by President Lyndon B.
Johnson in 1963, was considered to be the first modern environmental law enacted by the United
States Congress. The Clean Air Act of 1970, reviewed and amended in 1977 and 1990, forms the
basis of the nation’s air pollution control program today. National level requirements were
established so that no facility would be assured of a competitive advantage by having to meet less
stringent controls.

Health-based national ambient air quality standards are the center-piece of the Clean Air Act. The
standards are to be met through the apphcatlon of control technologies that eﬂ'ecuvely reduce
emissions and thereby produce improved air quality.

WHY THE MANDATE WAS ADOPTED

Federal and state clean air legislation has existed since the 1960's, enacted in pan at the request of
the nation’s cities who sought federal action to deal with air quality problcms The first state clean
air law was enacted in 1952. Prior to that time, efforts to control air pollution were primarily the
purview of the cities. The first national air pollution legislation was enacted in 1955 to address
killer smogs in Donora, Pennsylvania, and New York City. Federal funds were provided for
research, training, demonstration projects and grants-in-aid to local governments. -Cities,
experiencing difficulties enforcing local air pollution laws, supported national air pollution
standards because local polluting industries threatened to move to other, less regulated areas.

The Clean Air Act of 1963, prompted by a continued decline in the nation’s air quality, changed
the pattern of fedcral-state-local relations by authorizing national air quality criteria and permitting
federal intervention if a state could not successfully address its air quality problems. For the first
time, federal grants were provided to states. With the passage of the Air Quality Act of 1967,
states were required to develop, set and implement plans to achieve national air quality standards.
Increased federal funding was also provided. By 1970, however, only 21 states had submitted
implementation plans, and Congress decided it was necessary to set standards and enforce state
1mplementat10n

The framework for the nation’s current clean air effort was developed under the 1970 and 1977
versions of the Clean Air Act. The 1977 Amendments added provisions to preserve the air
quality in relatively pristine areas. They also deferred some of the strict requirements established
in the 1970 legislation, which had proved to be unachievable within the time originally allowed.

Although great progress toward cleaner air was made under the 1970 and 1977 versions of the
Act, the 1990 Amendments were enacted because twenty years of effort and commitment had not
yet assured Americans the health and environmental protection they sought. In 1990, almost 140
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million people still lived in communities that violated the health standard for smog. More than 40

- -millionspeople stilt livéd-in communities that violated the health standard for carbon monoxide.

The Toxics Release Inventory, covering only a portion of industry, reported nearly three billion
pounds of toxic emissions being released into the air. More than 22 million tons of sulfur dioxide

releases each year were continuing to threaten public health and add to the acidification of lakes
and streams.

The 1990 Amendments were enacted in response to broad public concerh that America had not
yet achieved the benefits of clean air. After 20 years of national deadlines, state plans, and “good

-faith” efforts, the Clean Air Act had not been able to achieve the established goals. In 1990,

Congress added more detailed and specific requirements to the Act. Congress was clear that its
reason for adding the speciﬁc requirements was years of public frustration with the lack of
progress in cleaning up the air on the part of both the federal Environmental Protection Agency
and the state and local governments. As a result, Congress added requirements for EPA to
establish new programs, such as acid rain control and operating permits, and to issue new
regulations for a wide variety of industries (e. g automobiles, steel chemicals, oil, utilities).

The 1990 Amendmcnts also included specific pollution reduction targets requiring state and local
governments to reduce the pollution that causes ground-level ozone (or smog) by 15 percent over
six years and then 3 percent per year thereafter. In addition, the 1990 Amendments included
specific requirements for states and local governments, such as vehicle inspection and
maintenance programs, to help improve air pollution. These requirements generally vary
according to the severity of the air pollution problem in question. In exchange for more spec1ﬁc
requirements, Congress provided states and local areas with longer deadlines to meet the
standards -- as long as 15 to 20 years for those areas with the worst problems. By and large, the
Clean Air Act gives state and local governments ﬂebeﬁxty to determine how best to achieve those
reduction goals. :

In 1990, mandatory sanctions provisions were also added to the law. Though previous Clean Air -
Acts contained discretionary sanction provisions, those provisions lacked the predictability and
objectivity of the provisions which were added to the law in 1990. Today, it seems clear that the
sanctions provisions are working. With only a handful of exceptions, areas are not being
sanctioned because —for the first time -- they are meeting deadlines and air quahty is steadxly
improving in all parts of the country. -

Federal grant money to the states to implement the Clean Air Act has grown steadily over time,
from $49.S million in 1975 to $96.2 million in 1988 to $181 million in 1995.

BENEFITS AND CONCERNS ABOUT THE CLEAN AIR ACT AND THE 1990
AMENDMENTS

The Clean Air Act has dramatically reduced air pollutant emissions from industries and motor
vehicles. The benefits include large reductions in respiratory and heart problems, dramatically
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rediced cancer and mortality rates, impressive cuts in crop and forest damage, and greatly
improved visibility. I.ead emissions have dropped 98% since 1970:because:of flexible, phased
reduction of lead in gasoline and industrial controls. The Clean Air Act has also substantially cut
emissions of particulate matter (78%), sulfur oxides (30%), carbon monoxide (25%) and smog-
forming volatile organic compounds (24%). Meanwhile the domestic economy grew by 71
percent and the U.S. population by 25 percent. By 1990 overall air pollution was cut by 146
million tons per year, over half a ton for every man, woman and child in America.

~ Following passage of the 1990 Amendments, more than half of the smog and carbon monoxide

areas in the country are now meeting the national health-based standards, and they are doing so
on time. Moreover, more than two billion pounds of toxic emissions and millions of tons of sulfiir
dioxide emissions are being removed from the air each year. These numbers represeat tens of

- millions of people breathing cleaner air across the country. Almost without exception, every area

of the country is seeing reduced pollution levels, which means that threats to public health are
being reduced, even if all areas do not yet meet the air quality standards.

In addition to the substantial health benefits of the Clean Air Act, air pollution control is -
improving visibility, protecting aquatic and forest ecosystems, reducing crop damage and reducing
damage to materials (e.g., electrical components, paints, statues and monuments).

Specific benefits resulting from implementation of the 1990 Amendments include:

An unprecedented number of cities have reactied the milestone of meeting health-based
standards set in the CAA. Of the 98 areas of the country that were designated as non-attainment
for ground-level ozone in 1990, S5 of those areas now have “clean” air and 22 have formally been
redesignated to attainment. The reductions mean 140 million people live in areas that have
reached attainment and therefore will experience reduced mortallty, reduced mrway resistance in
asthmatics, and reduced respiratory illness.

_ Tailpipe sta.nd'ards for cars being built today are 25 to 60 percent more stringent than
standards for new cars built in 1990. These standards continue a tremendous pattem of progress
since the early 1970's, with the result that automobiles today are 90% cleaner than they were
twenty years ago. These significant reductions have been integral to the efforts to reduce smog-
forming pollutants across the country.

Diesel-powered urban transit buses built today emit almost 90 percent less particulate
emisgions than buses in 1990. These emission reductions ensure a decrease in premature deaths,
improved lung function and reduced respiratory disease.

~ This progress can be attributed to a combination of influences: strong health-based standards; a

working partnership between federal, state and local governments to achieve those standards; an
ongoing commitment on the part of many sources to the development of innovative strategies for
the reduction of air pollution; and, a strong, continuing public desire for clean air.
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Yet, even with the success to daie under the Clean Air Act Amendments of 1990, in our best
years more than fifty million Americans - one in five - still remain.exposed to unhealthy levels of
air pollution. In the worst years that number may be one in three.

Many of these Americans are terribly sensitive to the effects of air pollution -- because they are
children, because they are old, or because of respiratory or heart disease. Millions of acres of
forests, croplands, and watersheds are still harmed by acid rain; communities suffer multiple
exposures from toxic releases; and increased radiation from the thinning stratospheric ozone layer
continues to cause an increase in skin cancers and cataracts. -

For all those reasons, the focus of the 1990 Amendments has not just been to sustain the historic
progress, but instead to keep finally the underlying promise of the Clean Air Act: clean, healthy
air for all Americans. Given the overall success of the 1990 program - especially in contrast to
the previous twenty years — a constructive approach to addressing state’s concerns is to continue
the recent efforts to redefine our partnerships and identify flexible ways to ensure continued
progress toward clean air for all Americans under the framework of the 1990 Clean Air Act
Amcndments

The greatest challenge in implementing the Clean Air Act has been to. find the right balance
between enforceable federal standards and the need for flexibility to adapt and innovate locally.
State and local governments recognized and supported the need for more stringent standards and
enforcement tools during the debate over the 1990 Amendments to the Clean Air Act. At the
same time, the Clean Air Act assumes states will develop a fairly high level of sopHistication to
manage air quality programs, including developing the capacity to review complex operating
permit apph'cations from major sources, and developing and using computer models to predict
future air impacts. In addition, the need to make the trade-offs required in preparing State
Implementation Plans and the need to establish vehicle inspection and maintenance as required by
the 1990 Amendments have forced state executive and legislative leaders to make politically
unpopular decisions. This has created tremendous tension in the implementation of the Clean Air
Act, tension sometimes exacerbated by decisions EPA has made or, in some cases, decisions EPA
had delayed making because of its own constrained resources for implementing the 1990
Amendments,

INNOVATIONS TO ADDRESS PROBLEMS ASSOCIATED WITH MANDATES

To reduce this tension and smooth the implementation of the Clean Air Act, EPA has worked
diligently with the states over the past eighteen months to identify specific problems arising in the
implementation of the Clean Air Act, and to resolve them. The States have responded by working
with EPA in identifying issues of specific concern. For example, in January 1995 the National
Governors Association and the Environmental Council of States identified 64 specific issues
where the states were looking for additional flexibility. EPA has effectively addressed the vast
majority of these issues. The States have publicly supported this activity and hope to continue
working with EPA in this fashion in the future.
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Some examples of the extensive 'ﬂe:,dbility provided to the states in the implementation of Clean
Air Act-mandated requirements as a result of this ongoing consultation include:

New rules and/or policies to provide flexibility for what constitutes an “enhanced”
vehicle inspection and maintenance program; :

Altemative methods for states to demonstrate attainment with the ozone standard;

Extended attainment datcs for areas affected by overwhelmmg tra.nsport of pollution
ﬁom upwind areas;

A proposed rule that would have States merge their construction and operating permit
processes and to automatically incorporate into their permit the State’s construction
requirements. This eliminates the additional delay and admlmstratlve burden of separate
permit processes;

A ﬁi'oposed rule waiving for five years EPA’s ability to object to most permit revisions,
‘and allowing States to exempt insignificant permit revisions from any EPA or public
review.

Current joint state and federal efforts should prevent sanctions from being imposed in most states,
and the record supports this belief. Of the roughly 2000 individual state implementation plan

. elements finally due by mid-1995, only two elements were not completed on time. Of the almost
400 sanctions “clocks” that were, by law, stancd'during this process, only one set of sanctions is
currently in place. Two other sanctions are in place for continuing violations of the health-based
limits on lead pollution. In contrast to the pre-1990 cycle of failure which characterized earlier

* Clean Air Act deadlines, the efforts of states reflected by the completeness of state
implementation plans represent a clear success story.

In addition to the work with the NGA, EPA has also focused on collaborative efforts to address
specific and difficult air control problems and issues. Some of those efforts include:

'Ozone Transport Assessment Group- Thirty-seven states represented by state and local air
control officials and EPA officials, with input from industry and environmental groups, are
working together to recommend specific ozone control measures needed based on an agreed upon
modehng and assessment process. This effort was established after states and regional
organizations concluded that ozone nonattainment areas cannot demonstrate attainment simply
through the implementation of control measures within a nonattainment area; significant ozone
and ozone precursors reductions outside the boundary of the nonattainment area were needed in
order ta demonstrate modeled attainment.

Grand Canyon Visibility -The Grand Canyon Visibility Transport Commission was created by .
the CAA of 1990 to determine what, if any, steps are needed to preserve clear days and improve
visibility in 16 National Parks and wilderness areas located on the Colorado Plateau, The
Commuission is composed of eight Governors or their designees, five tribal representatives, and
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five federal agencies. The Commission established a Public Advisory Committee (PAC).to obtain
broad input as it formulated strategies for protecting visibility. The PAC has developed a set of
emission management recommendations for the Commission and is holding public heanngs to
discuss these. The Commission will formally consider the PAC report in June 1996. If the
recommendations are approved, they will be forwarded to EPA for action.

Cooperative Agenda Setting - EPA is consulting with its state partners on identifying priorities
and appropriate implementation strategies to meet the Clean Air Act goals. State, local and tribal
officials will be involved in 2 comprehensive planning effort. This-effort will include goal setting,
strategy identification, role definition, and discussion of resource allocations.

The cénunitment to building partnerships in meeting the chall.enge of clean air for all Americans is
central to the success of the nation’s air quality program.

RECOMMENDATIONS

Congress should continue to support federal funding and technical assistance to ensure that
the EPA and States can meet the promise of the Clean Air Act Amendments of 1990.
Funding to states has increased over time, but continued strong funding is needed to keep up
with the requirements of the Aet. It is also important that EPA receive necessary funding to be
able to provide the states with the technical support they need (for emission factors, inventories,
modeling, monitoring, control technologies, information transfer, training, etc.) and to help
provide for regional and national solutions, where warranted.

~ EPA's recent emphasis on partnerships and programs that provide states with performance

goals and with federal technical assistance to help states develop regional solutions should be
continued  The history of the Clean Air Act has shown that providing general goals to states
and to EPA has nor been successful (e. g., after 20 years of continually extended deadlines, 98
areas of the country still failed to meet the national ozone standard in 1990). However, at the
same time, specific federal mandates do not necessarily make sense in every part of the country.
A reasonable balance is needed EPA's recent efforts to provide flexibility in developing
attainment plans and work with slates to address the regional nature of the air pollution problem
in the eastern areas is a good example of how the Clean Air Act shauld be implemented.

TOTAL F.17
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The F:ir T=-box Standszrds 2ct

The Fair Lebor Standards Act (FLSR) (29 U.S.C. 201, et seq.) sets
national standards for minimum wage, overtime compensatlon equal
pay, child labor and recordkeeping for most workplaces in the
United States. Enacted in 1938 and linked to the Commerce Clause
of the Constitution, its goals were to correct and eliminate
labor conditions detrimental to the maintenance of the minimum
standard of living necessary ror health, efficlency, and general
w=11-being of workers without substantlally curtailing employment
-'or earning nower. In describing these objectives, the U.S.
reme Court, speaking through Justice Burton, also cobserved:

= Act declared its purpose in brocad and sweeping terms.
Beewuch of coverage was vital to its mission. Its scope was
stated in terms of substantial universality..."t

h'T'

Thus, in order to effectuate the remedial purposes of the Act,
FLSA's coverage is construed broadly, while exemptions from the
Act's protections are construed narrowly. In addition, Congress,
througn successive amendments, has expanded the Act's coverage.
In 156%, Congress covered ewoloyees of certain publlcly operated
institutions, principally schools and hospitals.?

The Ecducatica Amendments of 1972 further extended FLSA coverage
to employees of public pre-schools. In 1974, Congress covered
virtuzlly all remaining State and local government employees not
covered by the 1956 and 1972 Zmendments. The 1974 Amendments
were challenged as unconstitutional in National Teague of Cities
laary end, in 1976, the Supremes Court held that FLSA's minimum
wage anG overtime pay standards could not be applied constitu-
CLCQQLLV'to employees of State and local oovernments engaged in
integral or *traditional® government activities.® The Court

ruled that FLSA could be appl¢ed to employees of State and local
gCVeITIierlS engeged in n 2 T activities.

Powell v. United States Cartridge Co., 339 U.S. 457 at
16 (1950) .

U
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* Two years later, the U.S. Supreme Court upheld the

stitutionality of including state- -operated hospitals and
ECridls uJuEf FLSA's "enterprise" coverage concept in Maryland v,
_;;;z, rolding that Congress had the power to subject a State to
g miniman wage and overtime pay limitations as other
s whose activities affect commerce; and, where a State
2 in economic activities that are velidly regulated by the
Feceral Government when engaged in by private persons, the State
mazyy e reguired to conform to Federal regulations.

rhus, this decision cverruled the earlier Wirtz decision.




Cities in Ga 1i
In so doing, it restored full application of FLSA to State and
local govermments. The Court concluded that the "traditional
covernmental function" test was unworkable and. inconsistent with
esLab¢1shed principles of federalism. In order to mitigate
L3n's lmpact on State and local governments following this rul-
'1ug, Congress amended FLSA in 1985 to give special accommodations
to State and local governments by allowing for compensatory time
off in lieu of overtime pay, providing special rules relating to
the use of volunteers, and Gezlaying implementation of compliance
obligations to allcw for a transition period.

In 1985, the Supreme Court completeiy reversed Naglgnﬂl_Lgagug_Qi
Ca1:uiLALhJ3m14AntQn*Q_Me;rQpQ__Lan_Trans;L;E&nixn:u:z

In 1995, Congress passed the Congressional Accountability Act
which expanded FLSA coverage to 1its own employees.

~
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FLSA provides fundamental worker protections that, for the most
part, are now national in score. The Act ensures that minimm
emp.oyment standards are observed in the working relationship

etween nearly every emplover and emplo ee in fulfillment of its
origiral purpose -- to climinate conditions detrimental to the
hezlth, efficiency, and general well-being of workers and the
eccnory. The Bt “ethres thet covered workers be paid at least
the minimun wage and that non-exempt, covered workers be paid
premium pey for time worked over 40 hours in a week; it does not
prosc ribe work schedules, when a workweek nust start how many
nours worr2rs should mork in a week or day.

Ccncerms or State and local governmencs include:

»  Ccrmziderabie confusion has arisen since the Garcia decision
over proper implementaticn of FLSA in the State and local
pub1¢c secto;, improper claiming of FLSA's "executive,
acministrative, and prof6551onal enmployee" exemption from
cvertime pay continues to confound many State and lccal

covernments.

W

» Due o LnauvquaLc monitoring of compliance cobligations and
widesoread misunderstanding of FLSA's requirements, State
anG lccal governments' confusion over “he overtime pay
crovisicns has resulted In significant litigation, with
ermlovees wirmming substantial retroactive back pay awards
focr unpaid covertime pav. Litigation costs are substantial,
even 1f the State or local government successfully defends
its erploymant policies.



» FLSA is viewed by some as intrusive because it requires
State and local governments to implement employment policies
they would not have to implement without the Federal law.

nnovati itigate

~Foliowing the 1985 FLSA Amendments, DOL provided substantial

guicdance and technical assistance to State and local governments
in efforts to educate them on their compliance cbligations.
Letter rulings that give expert advice on the law continue to be
avalleble to guide public agencies in their decision making on
FLSA issues. These Opinion Letters, written in response to
inquiries on fact-specific situations, can be used as part of a
good faith defense against alleged violations in subsequent court
actions.?

In 1892, after a series of court decisions involving public
enployers progressively narrowed the exemption for executive,
administrative, and professional employees, DOL revised the
regulations tc grant a specizl exception to the "salary basis"
test for State and local govermments to allow partial-day
ceduccions frcom pay when accrued leave is not used to cover the
gosence, bzsed on public accountability principles and restric-
tions against paying public employees for time not actually
WoLkad.

R=corandation

Make no statutory changes in the FLSA. However, much of the
expense cf litigation might be avoided if State and local govern-
mencs eniisted DOL's assistance in understanding their compliance
obligztiens under the law, particularly the requirements for
erplcyee exempticns under the FLSA. The Department of Labor
should be provicded additional resources to develop training and
technical assistance publications in order to provide guidance to
State and local govermments under tihe FLSA. State and local

- N4 e =
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letcer ruling process on amny Cifficult issues confronting them.

cections 9 and 10 of the Portal-to-Portal Act of 1947
Lztions, 29 CFR Part 750. These letter rulings must come
Sreirtstrator of the Wege arnd Hour Division of the




The Family and Medical Leave Act of 1993 (FMLA) (29 U.S.C. 2601
et seq.) requires employers to grant eligible employees up to 12
workweeks of unpaid, job-protected leave each year for specified

fomily and medical reasons, and to maintain group health benefits
- during the leave. Employees must be restored to the same or

equivalent position at the end of the leave. 1In certain limited
cases wnen an employee chooses not to return to work at the end
of the leave, the employer way recover its costs of maintaining
group health insurance during the leave. Enacted in 1993, FMLA
became effective for most employers in August 1993. However, the
effective date was delayed for employers with collective bargain-
1ng agreements, to give employers and employees some flexibility

in bargaining on FMLA-related issues.

The FMLA allows employees to better balance work and family needs
oy takinrg reasonable, tengporary unpaid leaves for the birth and
care of a newporn child; for placement of a c¢hild for adoption or
foster care; to care for a child, spouse or parent with a serious
healtnh condition; and for an employee's own serious health
condition that makes the erployee unsble to work. The FMLA was
enacted to advance national interests in preserving family
stakbility and promoting econciic well-being among working men and
women through oreater job security and meore flexibility to meet
irportent family responsibilities.

Sroioyers were aleso expected to realize significant benefits from
improved worker productivity and morale, reduced employee turn-
over, reduced need to hire and train permanent replacement

les and greater labor-wanagement stability.. Any costs of
implamentation were expectel to be mitigated by the fact that the
leave was unpaid and many employers already had family and
iedical leave policies in picce, particularly in those States
where sivilar regulrements had alreac been enacted. The General
Acoounicing CfLfice calculated that the primary costs associated
with TVIA would ryelate to extending medical benefits and hiring
tercorary replacements during covered FMIA leave periods.

EznsZits end Conoarns
The FWLA wmEkes a sicnificant positive contribution toward the
naticrzl policy coljective of strengthening family stability and




larly during times of family or medical crises. It is sound
public pcolicy for workers, for families, and for employers.

The bipartisan Commission on Leave conducted a nationally repre-
sentetive rancom sample survey of private sector worksites, the
results of which were released in October 1995. The survey found
Lhat, for the vast majorlty of covered works1tes, implementation

.Of the FMLA resulted in either a small cost increase or no cost
at all.

Concerns of State and loczl governments include:

» Because some State and local governments had leave policies
in effect that varied from FMLA's requirements, there is a
perception that the Federal law is not flexible enough.

» Some claim that FMLA compromises collective bargaining
rnegotiations between State and local governments and public
employve unions.

» Some reported significant costs related to training
personnel specialists on the law's provisions and to the
time spent counseling individual employees. Recordkeeping
recuirements for trachlng rMLA leave were perceived as

ourdenscme, especially in cases where both gpouses work for
tha szme employer.

e oy = e o = £ dm = i "y
onovehicns to Miticate Burgens

ihe FVILA does provide some flexibility for State and local

zezh;cuus 13 Lhab no ex1s;1ng prov151on (lnclud¢ng a prov181on

_ creater rights or beneflpy than the Federal law. Also,
Jeave cranted pukbuanu to an employer's previously established

policy, a collective bargaining agreement or State law require-
wmenis citen can be counted as part of an employee's FMLA _
iclarznt 1 the leave is taken for an FMLA-qualifying reason.

oresentatives from State govermments with State
Uss policy issues arising under the Federal law
1nou* in formulating regulatory provisions. To
seceral statute allowed, effcrts were made to
minimize reculatory Lurdens at the lowesc levels essential for
cetear 2lny coxoliance with statutory requirements. A user-

i = Eton Qnd answer" format was adopted to mske the




DOL also concucted an extensiva FMLA outreach and education
effort. The Department prepared and distributed comparisons of
State and Federal family and medical leave laws to assist
employers in States with similar requirements in understanding
their compliance cbligations. Fact sheets and compliance guides
“weaa also distributed. DOL representatives were made available

- for speaking engagements and presentations on FMLA conpliance
issues. Technical assistance continues to be provided, including
through letter rulings that give expert advice on the law.

Make no statutory changes in the FMIA. The law enjoys high
approval and widespread support. State and local governments
__should obtein technical assistance from DOL in understanding
B their compliance obligations under the law. Specific guidance
should be sought through the letter ruling process on any

difficult compliance issues confronting them.




Davic-Rrann ans Related Acts

The Davis-Bacon Act (40 U.S.C. 276a, et seq.) applies to Federal
contracts over 52,000 for construction, alteration or repair,
including painting and decorating, of public buildings and public
winrits. A covered contract must specify the minimum wages to be
~paid by contractors and subcontractors to the various classes of
laborers and mechanics working on the contracts. The minimum
wages are based on the wages found prevailing by the Secretary of
Labor for corresponding classes of laborers and mechanics on
similar projects in the local area where the work is to be
pexrformed.

The Davis-Bacon Act was enacted in 1931 at a time when the
Federal Government had begun a substantial building program
~across the United States. Requirements to award construction
coatracts to the lowest bidder and limited available wort oppor-
tunities were causing a cownward spiraling of local wage levels
as out-of-town contractors underbid local contractors for Federal
DYO]°“pu and thnen paid emnloypes substandard wage levels, thereby
disrupting local economies. Recognizing the vast influence of
the Fedzsral Govermment's purc.;sing power on local econcmies,
ﬁ“gr;as enacted Davis-Bacon's prevailing wage procections to
bring stakility to the construction industry by creating a wage
cor which would stop the downward-spiral of wages. The Act was

A ey

tterned after similar State prevalling wage laws

oy O P
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Corngress extended Davis-Bacon's prevailing wage protections
througn aocut 60 other enz2bling statutes that authorize Federal
granis, lcans, and other assistance for construction projects
mezsting verious pubﬁ;p purposes and neads (e.g., highways, waste

water treatment plants, low-income housing, etc.). These laws
are known as “he Davis-Bacon E:lated Acts (DBRA). (Under most

Related Acts, State and local government employees working on a
cornscraction proJecL are not covered by the prevalllng wage
recuirements.



With a renewed enphasis on reducing the costs of government and
awarding contracts based on price to the lowest responsible
bidder, it is evident that the basic purpose of the original Act
contimues to be relevant today.?®

ef

DERA prevalling wage requirements provide an important mechanism
to equalize the opportunity for local construction contractors to
bid on Federally-funded work through the competitive bid process,
without undermining workers' wage levels. These laws protect
both local econcmies and workers' wages from the unscrupulous
contractors that would undercut workers' weges as a means to gain
a competitive advantacge in bidding. Unfortunately, even today,
in a labor-intensive industry like construction, an expedient way
to lower bid prices is to cut labor costs. The resultant sub-
standard wages are often accompanied by shoddy construction
practices and. inferior quality, ultimately leading to higher
costs for the buiiding or project owner.

Concerns of State and local governments include:

» Reporting and recordkesping are perceived to be burdensome
enc may maxke it difficult for small businesses to compete.
Reduced competiticon may increase construction costs.

»  IZzCceuse some low-wage contractors may pay less than pre-
valling wages 1in an ¢rea, thers is a perception that DBRA
prevailing waces increase the total costs of constructicn.
Sdme feel that increased costs may divert available
resources frcm other neely prolects.

» There is a percepticn that DOL's method of determining DERA
prevailing wagee through vcluntary surveys, and a lack of
cata frcom scme areas, may skew the results and produce
hicher wace levals.

5 Congreze strengthened Davis-Bacon protections on several

ccoEzicns -- in 1935, when it lowered the original $5,000 &
contract coverage threshold for applicability to $2,000, and in
1954 wnen it arsnded the wage and fringe benefit requirements of

— T s
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Innoveiions to Mitigate Burdens

DBRA ncavaili wage determinations are based on measures of
cenpﬁal tendency. . If a single wage has not been paid to more
than half the workers in a classification determined through

Sunvey (i.e., a “majority" rate), then the weighted average rate

is used as the prevailing rate. Thus, there will always be some
contractors who pay less than prevailing wages for an area.

The Deparcment of Labor adopted significant regulatory changes
over the past dzcade in an effort to ensure that DBRA prevailing

wage determinations accurately reflect wages being paid in local

cormnunities. To prevent the importation of non-local wage data
in the suxvey process, DOL spevifies that when there is not
enough recent construction in an area, wage data from nearby
suworounding areas will be used -- not distant areas. DOL rules
prohibit using pr O]eCtS in metropolitan areas for setting DBRA
rrevailing wage rates in dissimilar rural areas. DBRA regula-
ticns also encourage apprenticeship and training of persons with
limited exgerience at lowes wage re:tes in approved training
progrars.

TVam~~mrarsSs

-t

s to be little disagreement with the view that the
ewen,c could be updated, and that a balance is needed
between the ednindistrative costs associated with the requirements
end the intended goals and soclo-econcomic benefits to be

achieved. The Clinton Administration, in an effort to explore

aiternative methods for achlev¢ﬁg the intended benefits of Davis-
RBacomn &éT rower costs, develcoved a reform approach in 1994. The
Clircon yeiform bill would have raised the Related Act threshold

tc $50,C00 for aiteration and repalr projects, and $100,000 for
new construction projects, and macde other changes to reduce

scndnistrative burdens end costs while maintaining its essential
"o_;vr prctecticns. This reform provosal was introduced in 1994

ut ot acted upon oy the Congress.

Rzising the trreshold for defining covered contracts would,reduce
e volume of smaller contracts subject to DBRA requirements
ils a ng that larcer puclicly-funded projects contain

r standards protections. Simplifying recordkeeping
ﬁnd reducing reporting burdens would further reduce
cs on publicly-funded projects, thereby lowering

COnT Al CO
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funding requirements and possibly encouraging more competition.
The Administration and Congress should work together to bring
about balanced reform of the Davis-Bacon and Related Acts.
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ccupatiicnal Sefaty and Health Act

The Occupational Safety and Health Act of 1970 (OSH Act) grants
the Czcupational Safety and Health Administration (OSHA) broad
authority to protect the safety and health of American workers.

A

TR s avthority extends to private sector employers with one or
‘were employees. The OSH Act requires OSHA to establish workplace

safety and health standards, conduct inspections, enforce the
standards, issue citations and propose monetary penalties for
viciationzs. OSHA is also authorized to provide training,
education and information, and to encourage cooperative programs
with esloyers in order to reduce workplace hazards.

When CSHA was created in 1970, the Congress chose not to cover

~_gtate and local government enployees directly for several .

reascns. The Supreme Court had ruled, in cases involving other
statutes, that the Federal Goverrnment had no authority to cover
state and local government employees. Also, the philosophy of
"states' rights" retained some influence in the Congress,
preventing enactment of laws regulating many state activities
directlv. Despite these concerns, the Congress considered it
important to extand protection to state and local employees. As
pert of a conpromise giving states a role in occupational safety
anc healtn, states were given the option of voluntarily choosing
to alopt en OSHA pregram for privite and public sector workers.
Simcs 1970, twenty-five states or jurisdictions have chosen to
ozzvaz (C8HA programs. Two states -- New York and Connecticut --
Co2rEle Ciens covering only tinelr vuplic enployees.

Si-ce oniy zocut one-hair of the states participate,

apprenimately 7 million public emplovees nave no federal or state
caZsty and health protection. ACIR recognizes that this is a

y turlic emcloyees are not second-class citizens. They

. czrngerous tasks (such as firefichting and hazardous waste
end Geserve the same protection as workers in the

zctor. A list of public amplovees killed on the job,

2.3 sdomitted by the Zmsrican Federation of State, County,
anicipal Employees (AFL-CIO) to the Senate Labor and Human

s Committee in 1992, cescribed scme of the hazards. faced
solic sector workers., Awncng the dangers causing death were
cos-related disease, electrocutions, crushing accidents firom
ooms, &nd suflfscation in confined spaces.

—
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A most grzphic example of the serious hazards often faced by
public emoloyees was provided in testimony before a Senate Labor
Subconmitcee by Amy Delguzzo, who described her father's
agonizing death after a trench collapsed as he was fixing an
underground pipe leak. Her father, an employee of the city of
Madeira, Ohio, was trapped under layers of dirt for 20 minutes
'before rescue workers could set him free. He was revived and
taken tc a local hospital where he died. Sadly, this worker's
death cculd have been preverted if proper trenching safety prac-
tices had been following by the city. However, Mr. Delguzzo's
erployer, a public entity, had no legal obligation to comply with
these rules.

There are significant benefits when states adopt plans to protect
their workers. Public ex iployees have the rlght to safe and
healthful workplaces and the right to have a government agency
whici: crotects worker safety Qnd health. State and local
CTDﬁij_b way realize lower workers compensation costs, increased
procdixccivity freom thelr workers, less property damage and fewer
interruotions in work from accidents. According to the National
Safet y'puunc17 the public sector accounts for 16 percent of all
Costs ESqulapeﬁ with workplace deaths and injuries: Removing
unsafe work conditions for state and local employees may also
protect the public since all those who enter public buildings are
aiso exscsed to hazards present in such worksites.

ct public employess is not an unfunded mendate; it is
: ollg*:lon for all employers. rFederal OSHA pays 50
oercert of the costs to the 25 states which already cover their
wor<ers voluntarlily. Providing safety and health protection to
workers is a responsibility assumed by all private emplovers in
thnis Waticn a3 well as one-half of the states.

Concarna of State & locsl cover "_ e

» Thare 1s ”idebpread'miSLnderstanding as to what is required
oy CorA end what 13 reguired by state and local governments.

iz a lack of understanding of the rationale and basis
f-ly'and hezlith standards. The program's rules are.

5 uglpg rigid and burdensome (especially record-
portlﬁg reculirements) .
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» There is a perception that the program is more focused on
punitive measures than compliance assistance.

> More federal money is needed for state safety and health
programs. :

—pEy N
\U,f_‘:"“i

‘Innovations to Mitigate Burdens

A nurber of states have protected public employees for almost
twerity-five years. There has been no cutcry about the costs of
p*ctesh;uo their workers; when states or localities experience
financial difficrlty in complying with OSHA standards, state OSHA
preoramns allow Zlexible compliance periods or alternative, less
costly ways of protecting workers. A number of states have even
________adopted penalty systems for their public employee programs
althcuch OSHA does not require this feature of the federal

- e ks o)
Wi A L Cll

SEA allows states which previde public employee coverage to

czsicn thelr own vrograms. 2AsS 1ong as they are at least as
effective as Federal OSHA, they do rct have tec be an exact
rzplica. For instance, states are allowed to establish their own
cafely and health standards to dezl with situations unique to
thelr wor x;lapeb. Secretary of Labor Xeich has emphasized that
it is important to consider thz impact on states and municipal-
ities of maintaining a program as well as correcting hazards
Lound in oubllic workvlaces. The Secretary recommended a phase-in
period for coveradge of all public employees to give the states
tims e make changes necessary to corply with OSHA. The delay
would taks into consideration the legislative calendars for the
stetes L.oitiating coverage in the future.*®

nos T REmtlo

_,,\,‘»\Mﬂs,-,\c,

Av;i reoormends that existing state CSHA programs continue o
~eir public enployees with subgtantial financial assis-
i the Federal Goverrment. ACIR also recormends that
~lcv2es in the remainirg states be covered. This could
lighed in either of two ways: by covering the public

efcre the House Education and Labor Committee,
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sector directly, ﬂs provided in bills considered by the 103xrd and
104th Congresses;” or, by ericouraging states to adopt programs
for public employees under section 18 of the OSE Act. ACIR
recommends that, in the future, all states which adopt a program
to protect public employees be allowed a lengthy phase-in period.

v "‘:}:_ Ny,

TH.R. 1280 & S.575, 103xd Congress; S. 1423 & H.R. 1834,

104th Congress {all expend OSHA coverage Lo state and local

oloyess; . See also H.R. 1834, 104th Congress (expands OSHA

coverzze to feczral bno1oyees) There was bipartisan support for
oo . Thuas, boch the 103rd ard 104th Congresses expressed

‘irecu coverage of some or all public employees

i recogniticn that public emgloyees should be

czolly paczusa the ensrcaca to federal emoloyes

v Hiecutive Order in the OSH Act does not provide

— et

cosstion.
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April 23, 1996
MEMORANDUM
.. SUBJECT: ACIR Report - Rewrite pages 1-6
FROM: Shelicy H. Metzenbaum
: Associate Admiaistrator
TO: Interested Partics
Federal Agencies
(See distribution)

Attached is & draft rewrite of the first six pages of the ACIR Report. Please have the
appropriate individuals within your sgency review carefully ASAP and contact Anna Raymond
(260-0421) of my office by Thursday, April 25th wi pents. Pleasc pay especially closs
attention to the Common Issues Section, because it includes recommendations. We have
promised ACIR to have this to them by Friday, April 26th, since they have elrcady started the
rewrite of the report.

* We have also included a copy of proposed changes to one of EPA’s specific mandate
reviews. It is our understandiug from ACIR staff they do not plan a separate summary and staff
report on each mandate, but, rather will combine them. Accordingly, we have drafied proposed
alternative language for cach of our mandates es one section, using the following outline:

1) Overview of existing statute

2) Reasons for mandatc

3 Benefits and concern with mandate
4)  Corrections made to address problem
S) . Recommendation

Attachments (2)
Introduction
Safe Drinking Water Act

Printod on Regyoigd Prpet
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Earl Gold Department of Labor
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The Unfunded Mandates Reform Act of 1995 (P.L. 104-4) represents a bipartisan
agrecment to strengthen the parmership between the federal Government and state, local and

1 triba) goveraments. (NB: This language comes from the introductory peragraph of Public Law
-104-4). To this end, Section 302 of the law directs the Advisory Commission on
| Intergovernmental Relations (ACIR) "1o investigate and review the role of federal mandates in

- intergovemmenta! relations,” balancing consideration of the impact of mandates on state, local,
tribal and federal government objectlves and respansibilities, the competitive balance between
. governments and the privaie sector and impacts on working men and women. The law also -
-direots the ACIR to make recommendations 1o the President and the Congress as to appropriate
relief from certain requireinents of federal mandates for state, local and tribal governments aimed
:at facililating their overall compliance with mandates while mitigating any tesulting burdens on
'the private sector. Such relief includes flexibility Ln complying with rigid und complex federal
\mandates, reconciling inconsistent requirements, consolidating reporling requirements,
|establishing common terms of ¢ompliance, temporarily suspending certain non-critical mandates

.on fiscal grounds, and terminating maudates in cases of duplication. obsolescence or lack of
iutility. _ -

Due to resource constraints, the ACIR was unable W cormpléte the leve of investigation
envisioned by Section 302 of the law. In particular, the ACIR did not look &t the competitive
balance between governments and the private sector or impacts of mendales on working men and
'women.! Moreover, the detailed comparative analysis of mendales that would be necessary to
make the kind of recommendations ¢alled for in the Unfunded Mandates Reform Act was beyond
the resources of the ACIR. In this preliminary report, the ACIR insterd proposes for public
review and comment recommended changes in fedoral policics to improve intergovemmental
irelations while maintaining a commitment to national interests based largely on concerns ruised

. by a relatively small number of state and local officials. The ACIR recognizcs that these
recommendations may therefore reflect a bias in favor of resource savings for state and local
governments without giving full consideration to impaots on fedesal objectives and '
responsibilities, additional costs and burdens on the private sector or the affect on working ren
and women of implementing these recommendations. For this reason, these recommendations
should serve the narrower purpose of identifying mandates of conoern 10 state and local

goverminents for more detailed investigation and follow-up recommendations as envisioned by
the Unfunded Mandates Reform Act.

'Due to resource constraints, ACIR was also unable to complete several reports required
y other sections of the Unfunded Mandates Reform Act (UMRA). UMRA charges ACIR with
&mploting four separate reports in fiscal year 1996, Financial constraints made it necessary for
e ACIR to limit its attention to onc reporl on the role of tederal mandates. It was not possible
to complete reports on 1995 court rulings, the effects of state mandates, or the feasibility of

gstimating baseline mandate costs and benefits as required by UMRA.
. 2 -
HAPFT
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DETERMINING THE APPROPRIATE FEDERAL ROLL

_ The American experiment with federalism was wiique at its inception. When the
Conslitutional Convention met in Philadelphia in 1787, modcls for strong cenural govemments
existed, as did examples of confederations, consortia of independent governments agrecing to act

‘together without creéation of a national government. Federalist goveiuments, however, were

‘unknown in practice until the U.S. Constitution set forth the plan for this new model of
égovc.mmcm
| From the beginning of U.S. history, debate has raged about the meaning of a federal
‘union among the states, and more specifically, about the appropriate roles of federal versus state
- ———- - orlocal govarnments. James Madison said during the drafting of the Constitution that it was
“neither a pational nor a federal constitution but a composition of both.”[Check with :
‘Congressman Portman for citation. ] A half century later, ambiguity remained. In the 1830's, de
" Tocqueville observed, “American government is no longer s federal government, but an _
incomplete national government”. [Check with Congressman Portman for citation.] The United
States hds continued to deflne and refine how federalism can best work in a chunging world. In
‘Garcia v. San Antonto Metropolitan Transit Authority (1985), the Supreme Court recognized that
clear lincs defining the appropriate scope of federal activities could not be drawn. lnstead, the
‘Court decided that it is the function of the federal legislative process to balance debate among
dcmocratncnlly elected represcntatives of the people to determine the precise scope of nalional
authority over state and local governments. Indeed, it has never been possible to sort out the
-balance between the Constitutional partners in a rational way that would prevail under all or even
mosl cirowmstances. | .
: James Madison, in Federalist Paper No. 51, described the valuc of the ambiguity. It
served as protection for the citizens of the Uniied States against the potential dangers of & too-
|powarfu.l govcnu:ncm Madison wrote: .
| .
Tn the compound republic of Americu, the power surrendered by
. the people is first divided between two distinct govemments, and
: then the portion allertted to cach. Hence a double security arises to
- the rights of the people. The different governinents will control
each other, at the same time that cach will be contralled by itself.

Madison slso explained how the federalist system works to protect minority rights:

It is of great importance in a republic not only o guard the society
apainst the oppression of its rulers, butwo guard one part of the
society against the injustice of the other part. Differcnt interests
necessarily exist in different classes of citizens....

2

o DRAGT
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Todziy_. the success of this intentional tension has led many nations to patter their political
system after the American federalist system.

Despite the difficulty of sorting out appropriate federal, state, and local roles in theory, in
practice such deliberations are made on a daily basis. Historically, the American people have
detcrmined that some activitics are so important Lo nationel interests that a federal rolc i is
- e e .. _generally accepted as ncccssary. Among the most abvious is legislation protecting civil rights
granted by the Coastitution. Iu an earlicr period, the economic emergency of the 1930's
produced federal programs to allcviate national cconomic and social problems. In other
instances, national policy is necessary becausc problems transcend state lines such as when dirty
air or water from one state intrude on another state. As a result, some federal government
mandates on state and local govcrnments are recognized as an essential feature of the U.S.
federal gystem.

Over time, @ wide varicty of circumstances have come 1o he recognizcd as justifying a
national interest or federal action on an issuc. These include:

’ Natinnal defense and foreign affairs. The federal government is in a unique position to
defend and represent the interests of the country as a whale.

. Civil rights. The Constitution and Bill of Rights guarantes to overy U.S. citizen their
.- civil rights. Federal laws and standards are passed as needed to implement those rights,
.« Spillover effects crassing political jurisdisfions. Actions taken in one.state may result in

i Lcosts and consequences in another. Federal and state laws ere passed to prevent ©
interjurisdictional spillaver or to create & mechanism to compensate those who expuncnce
the consequences.

. Splllovzuﬁems_&amahnmnnss to the commuity. Federal laws are established to

“internalize” costs that a single source generates but others, often the surrounding
community, has to pay. Mandates on litiering, wasiewater, and airplane safety standards
fall into this category. By establishing mandated standards or charges, the private
generators of costs begin to absord the costs they create, This creates market incentives
that encouruge development of innovative, lower cost approaches to deal with the costs as
~ part of everydey investment and wading decisions. Standards can and are established at
the federal, state, or local level, Federal standards are more appropriate in somc casas

; depending on the nature and dispensation of the problem and of the industry,

L e Preventing destructive jntezsiate competition. State and local governments frequently

! compcte with one another to attract business, tourism, and residents. Competition is and
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can be & healthy dytamic encouraging innovation, good management, and impioved
service delivery. It can also lead to destructive competition. with governments compelled

. to subsidize-costs or cut services below levels that are in the best interest of the .
junsdaotion end its rcsidents. Federal and state laws are adopted that establish a
minimum set of standards below which states cannot compete.

. Minimum standards. Americans have been blessed with a standard of living higher than

enjoyed in many parts of the world. Thosc who work, live, and wavel in the United

States assume and oount on ¢ertain minimum standards associated with that standard of

'+ living. Federal laws have been adopted to ensure minimum worL living, and wave!

conditions throughout the United States.

K Emhcung the.interasts of futuee generations. Some federal maudmcs are established 10”

: protect minimum standards for futurc generations of Americans. The Amicrican economy
thrives in part because the “invisible hand™ of competitive market forces let people and

S businesses trade to improve their own well-being, Future gcncrations cannot bade on

K their own behelf, so federal and state laws are adopted to protect minimum swndards fur

; future generations.

L Risk-sharing and spreading, Some costly events, such os flooding, hazardous spills, and

f high unemployment, may oceur at unexpected times in different parts of the country.
Federal laws are adopted to establish national insurance arrangements to protect thosc
experiencing unanticipated hardship, where private insurance arrangements have not been

_ ahle to address the prohlem,

. Promoting cammerce through private economies of seale, Variation in standards across

' states can create additional costs or uncertainties for private firms. Federal standards can

reduce costs for private firms in many ways. Some federal standards have been ‘

cstablished because they reduce the costs 1o business of complying with 50 or more state

(and local) standards by establishing a single national standard. Some federal standards

provide certainty that allow business and others to make long-term investments that

would be too costly in an uncenaln climate.

. Promoting sommerce thoough improved infarmation. Federal ma.ndatcs, such as nutrition

f Jlabeling requirements, SEC reports, and safery warnings, ensure that the genheral public,
‘employees, and businesscs have reliable information to make wise purchasing und
investment choices. Bcecause the industries operate on a national scale, national

. regulation is often a more efficient, common-sense approach for accomplishing the task.

. Serving o transient population Some programs, such as socid) security, serve people over

i their lifetune regardless of where they live. Fedcral laws and siandards- mkc it possible

' to serve a transient population regacdless of their residence.

» ° Clohal reproseatation. Increasingly international markets may necessiie ﬁlderal asrion,

‘ especially when and where other countries are directly engaged in commerce.,

o Exaluption. Justice Louis Brandeis described the states as the “laboratories of
democracy.” Acourate analysis of the experiments taking place in the laboratories
requires that data from these exporiments be accurately and consistently reported.

Federal laws are adopted to ensure reporting of consistent data across the country so that
: _qvalumion of different public policies is possible, helping states and localitics make

| . ' 4

 DBAET
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informed policy choices.

Federal laws are adopted for a wide varioty of reasons, sorne of which are listed herc, 10
serve the well-being of the pavple of the United Statcs. How the laws are structured will vary,
Some federal laws set standards or provides servioes or tax individuals or corporations directly;
‘some laws are structured so states or occasionally local govemments may opt whether or not 1
run a program and incorpotate provisions of federal laws or let the federal government run the

_program in the state; some federal laws set standards that state and local gov ernments as service
providers, employers or businesses must meet.

* The challenge facing the federal government is 1o exercise its power and ability to resolve
national needs while, at the same time, honoring state and local rights to govern their own affairs.
The challenge is to captute for American citizens tho economic and social advantages posiible
- —= -~ from actiona &t a national leval without impairing innovation, adaptation, citizen engagement,
and the sense of accountahility to the people that can be much morc vibrant at the local level.

The wide diversity of federal mandates makes it difficult to establish uniform ways to
determine whether @ mandate is proper or improper from an intergoveramental perspective, and
if proper, if it {s designed in the most appropriate manner. Neverthcless, analysis can help
establish a clearcr conceprual framework for thinking about the role of federal mandates. The
ACIR has, through this report, auempted 10 contribute 1o thart analysis by looking in depth at 14
feders! mandates identificd as being problematic by state and local governuments.

THE ACIR REVIEW OF EXISTING MANDATES

As rcquired under Title 111, Section 302 of the Unfinded Manduies Reform Act, the ACIR
initiated an investigation and review of the role of federal mandates in intergovernmental
relations. The ACIR began its review process by drafting a number of criteria intended 10 assist
the Commission in identifying mandates that are candidatcs for evaluation. The Commission's
decision on which mandates to review were based on formulation of a sct of criteria capable of
meeting the following objectives:

(1) providing a basis for identifying mandates of significant concern; and

(2) providing a basis for formulating recommendations to retnm. rnod1fy. suspend, or
terminate specific mandates that are of concern.

The proposed draft criteria were published by tho ACIR in the Federal Register in May
1995, 80 2 1o obtain public comment on their ability to fulfil] these objectives. ‘The ACIR met
with or received correspondence from over 200 individuals or orgunizations, masy from federal,
state, local and tribal agencies and their constituency orgunizations. The criteria wete modified
in response 10 several received comments. For example, the criteria were revised 1o ensure that

s

..... ”LXFF
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the analyss would look at the beneficial aspects of mandates and the réason for their adoption.

Final criteria were published in the Pederal Register (July 6, 1995). The full set of criteria can be
found in Appendix B.

' The ACIR next attempted to identify the universe of specific federal mandates to which
the criteria could be applied. Information about mandatcs and their relation to the criteria were
solicited from state, local and fribal govemments, federal agencies, consutucncy organizations,
and the public. To encourage receipt of broad and diverse points-of-view on the issue of fcderal
mandates, the ACIR used seversl communication strategies, including reliance on scveral
orgamzalmns other than the ACIR to solicit comments. These included:

i. Publication of a Federal Regwter notice (citation), which elicited ___comments, %

: of which were from individual state, local and tribal governments  and their constituency
s — organizations. :

. A solicitation by the National (ovamors Association to each governor's office to list

mandates of most concem in their state.

! - A general appeal made in magazihcs and newsletters of nationa! and state groups
representing state and local governments (e.g., sample names of magazines)..

. A survey of small rural goverameats conducted by the Nationa] Rural Deve]opmam
' Parinership (from which ___ responses were received).

. Solicitation of state and loca! govermnment officials attending national meetings (e.g., cite
scveral conferences)

- An ACIR sponsored conference w March of 1996 in Washington, D.C., titled

“Lightening the Load" (note: could cite registration and anendance figures and how many
from “outside boltway™)

Through these and other means, over the cowrse of a (span of time from beginning of
isolicitation to end of comment period - 9 month period?), coruments were received from over
half the states, eight municipul leagues, four state associations of counties, national associations
representing state and Jocal governments and their officials, end from a varicty of local
govemment officials (note: récommend adding an appendix or table, cataloguing responses
received, by type. If tabulated by sub-category, lists need not provide for mutually chclusnm

-~ jcategories, a5 double cntries might be appropnate and casier to roport).

Although ACIR had hoped to prepare an information system to assist in the organization
.of comments, resources prohibited the systematic tracking and summary of the received
comments.

DB AET
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The " # _ comments to the ACIR and other sources reviewed by Comumission staff

dentified over 177 separate Acts of Congress with mandate provisions meeting one or more of

ﬂ\e specified criteria (note: recommend adding appendix listing 100/200+ mandates). The nature .

pf the concerns identified by the eriteria served to illustrate the diverse, complex, and challenging

aspects in sorting out the role of federal mandates in the intergovernmental system. Constrained

by time and resources, the ACIR elected to narrow the facus of its task of developing
recommendstions to a smaller, more managesble numbcr of the faderal mandates for closer

jnspection. The selection of this smaller set of mandates by the ACIR was based on the

follawing materials:

(1) The preponderance of communications identifying the mandates as troubling (0 state
and local govermments. ( Is this true?/Are we dcscribing {t right?/Can ACIR staff verify
this?):

(2) The significance and diversity of issucs posed for intergovernmental relations; and
.(3) The criteria published by the Commission on July 6, 1995.

[Note: if we cannot document and describe methodology for narrowing then just say we
narrowed to 14 Lo simplify analysis but not claim any specinl characteristics atributed to these
14.]

The Unfunded Mandates Reform Act also inoludes several other foatures deemed
amportant by Congress in selecting mandates for review, and making recommendations. In
ISection 302(e), the Act requires that the ACIR give "highest priority" to federal mandates “that
are the subject of judicial proceedings between the United States and a state, local or tribal
gavernment." Thig level of anslysis was not poasible. In addition, due to limited time and
resources, the ACIR was forced to rely primarily on comments and the Commission staff to
assist in identifying these mandates. To the extent comments on thess type of mandatés were not

- ireceived, there could be several unintended omissiony from the condensed list. Moreover, more

thorough analysis was needed lo verify and clarify some of the igsues raised, espeeially since
ipreliminary follow-up suggested so0 many of the problems cited arose from mis-understandings
.and misconceptions about what the laws and federal agencies actually required.

The ACIR staff focused on a selected sct of Federal mandates to form the basis for
recommendation to Congress and the President. Although substantial constraints on time and
rresourees limited the number of mandates analyzed and the quality of the analysis possible even
ion the limited number, the Commission believes that all Federal mandates could benefit from the
.evaluation originally conceived by Congress that looks more fuily at the role of federal mandates

- 1n Intergovernmental relations and the specific qucsrions s;t forth in Sectlon .!02(&)(3 yofthe

Unf\mded Mandates Reform Act.

© DRAFT
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A : Tr - COMMON ISSUES

ACIR’s review of exist"mg mendatos found a number of common issues complicating
jntergovernmental relations. These issues and the ACIR’s proposed rccommcndnnom to address
{hem include:

1, Confusion and misinformation can create perceptions of rigldity that de not cxist.

The ACIR analysis revealed how frcquently misunderstanding and misinfonnation about federal
mandates create 8 perception of problems that do not exist. For example, while state’
participation in the federal Occupational Safety and Health Act is corpletely voluntary, some
pommentors erronecusly believed it to be a {ederal mandate. The federul government showld
have an easily Identified state and local government ombudsman or network of ombudsman who

‘ ;can answer questions ond clarify confusion about what federal laws require of states and

ocalittes. The federal government should make an effort to make the list of ombudsmen reudily
pvallable to state and local governments throughoul the cowntry.

2. Good communication is csscntial to good lntergovcrnmcntal relations. There are large

aps in information about the details of some federal laws and the assistance available to comply
with I1. Often, educational and technlcsl resources exist in the federal government, state

overnments, non-profit scrvice agencies and private for-profit legal and technical consultants to
gelp local governments comply with federal laws, but the local governments are not aware of the
avallability of these resources. When federal laws and standards are established, Congress
should support both through authorization and appropriation the dissemination of information
to state, local, and iribul governments about whal the standards are and vpiions for
implementation.

. B Frustration for local governments can be exacerbated by the difficulty of sorting out

federal requircments and state requirements. Some mandates identified as problematic by
local governments were in fact state, not federal, mandates. Local governments noted that one
probleni they encounter in trying to deal with mandates is a lack of clarity in determining what s
required by tho federal government and what is rcquired by the state govemment. This lack of
clarity can be exacerbated by actual or appurent inconsistencics in what the two governments
require, It can be further exacerbated if an individual state or federal official does not try to help
the local official find an answer to the question or & resolution of the problem, but instead doesn’t

_ answer the question, refers it to the wrong office, or oven tries to identify another government

office as being the problem. Srate governments should have an easily identifled locul
governmant ombudsman or nerwork of ombudsman who oan answer questions and clarify .
confusion abour the what stale luws requive of localltles. Th state governmont should make an
effort 10 make 1he list of ombudsmen readily available to local governmenis throughout the
country. Both state and federal governmenis should make an effort o build strong links beiween
the fedsral and staie “local government ombudsmen. ™ Also, federal and stule government
pmbudsmen in each policy area should meet regularly with loral governments In each siate to
develop clearer lines of communication.

- @mAFTT_
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'4 Fear of retaliation can inhibit local government efforts to seek clarifying information

* ifrom federal or state governments. Some local governments expressed reluctance to contact
ifederal or statc regulatory agencies to seek clarification about compliance requirements, for fear
that the call would identify them as being in non-compliance and lead to enforcernent ections.
Maay federal und state agencics, including OSHA, EPA, and scveral state pollution prevention
offices have progfams and policies that allow local governments and small businesses (0 request
assistance without fear of follow-up enforcement actions. Federal and state regulatory agencies
should develop policies thar allow local governments to ask guestiuns and seek und recelve
technical assistance without fear of “retaliation”, so long as the lacal government Is making a
good faith effort 1o comply with the law. :

S. Inflexibility may be created by the way a law is implemented, rather than the way it is
written. Some of the problems identified to the ACIR may arise because of the way federal
_agencies or even 1ndividual officials choose to interpret the laws. Federal agencles and offictals
should interpret laws In common sense ways, focusing on the result intended when the a federal
mandate was established but allowing flexible mathods for achleving those results.

6. Conversely, toe much flexibility may also create problems in program implementation.
Federal regularion and guidance that specity certain methods can reduce coste of complisnce,

- especially for smaller communities, becanse they can save communities the cost of developing
individual approaches for addressing their probiems. Furthermore, differences in the
implementation of federal mandates across the country cun create inequities across communities
and across companies operating in different jurisdictions. it may also make enforcement more
difficult. Wherever pussthle. mandares should be vesults oriented rather than process orlenied.
At the same time. federal and stule agencies should congider “defaull recommendations” that
allow communtles the option of using a standardized appraach and saving the costs of local
deslyn and aduptation.

A Dctaﬂed procedural requirements. Detailed procedural requirements that do nqt permir
- flexibility in meeting national goals in ways best adapted (o state and local needs and resources
can'be very ﬁ'usl:rating The imposition of exact standards or detsiled requirements can result in
unnecessary cost increases and delay achicvement of national goels. In general, stare and local

governments should be permitted flexibility in choosing the methods they adopt 10 comply with a
mandate. .

. 8. Unnecessary paperwork. Reporting local activities and resulls 1o & nationu} data base can
prove an invaluable resource helping federal, state, and lacal govenuuents cvealuate program
offectiveness, compare policy altematives, and identify problems of non-compliauce. Where
federal funds are involved, it can also ensure fiscal accountability to the taxpayer. It can,
however, result in excessive paperwork demands on local governments. The Clinton
Administration, in [ ], initiated a review of federal reporting requirements to identify and
implement opportunities to reduce unnecessary reporting. The federal government should
continue its effort to work with state and local governments to review and streamline reporting

URRNARE
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9. Incentives to ensure attention to state und local government costs. Prior to passage of the
Unfunded Mandates Reform Act, when the federal government cstablished mandates that
imposed costs on other governments without providing federal funds, the magnitude of thc costs
was not always considered. If the federal governmont has no financial obligation, it has little
incentive to try to control costs on state and local governments as co-implementers of national
standards. The federal government should implement fully the Unfunded Mandates Reform Aci
and the requirements that costs borne by siate, local, and tribal governments be given full
consideration in the developmen! of new laws and regulations.

{Alternative language/closer to ariginal ACLR staff recommondation: When state and local
governmenys are co-Implementers of national standards, the federal government should assume
e some share of mandate costs as an Incentive to encourage federel attention to controlling casts
in most cases. Exceprions 10 this would include cases whera cosis are created by those regulated
locally, so that the need in create an Incentive on those generating the costs deminate the value
of a federal cosi-control Incentive, and cases where stute or local government manage activitles

being qffected by the siandards, and federe! subsidies will distort local incentives for improved
management and innovation.) :

10. Accountability of state and Jocal elected officials undervalued by federal government
processes. Statc goveriunents often are treatcd as just another interest group, as private entities,
b as edministrative arms of the fedcral goverunent, not as sovereign governments with powers
that derive from the U.S. Constitution. Local goverments, despltc the important role they play
in dellvering government services, have been given even less consideration. Tribal governments,
too, are often treated as another interest group when their interests are addressed at all, rather
tha.n as soveroign nations with whom the United States government has treaty and trust
fgreoments This problem was exacerbated by overly nairow interpretations of the Federal
Adwsory Committee Act recently corrected by the UMRA. Federal paltcy dehate and the
resultant laws should recognize that state, local, and many trtbal governments are often co-
implcmmters of federal regulations who, in contrast to all other interest groups, are led by

elecred officials who must account to thezr voters for thelr actions just as must the Prcvrdem and
Membem of the Congress

12 Inability of very small governments to meet mandate standards and timetables, The
.equirements of many federal mandates dre based on the assumption that all local goveraments
fmvc the financial, administrative, and technical resources that exist it latge govemnments. Many
yery small governments have only par-time staffs with little technical capability and very
limited resource hases. Several federal agencies and federal laws incorporate provisions that
allow extension of deadlines and modification of requirements for very small governments where
minimal adverse effects on the achievement of national goals are expected. Doudlines showld be
extended and requirements modified for very small local governments that cannot afford timely

" ¢ompliance with national standards. Where national siandards that can affect the health or

10 S '
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safety of VIStrors 1o a community are nol béing met, visitors should be rotified

13. Models of flexibility worthy of further examination and replication. Federal, state, and
local goveruments have been experimenting with many madels for implementing national
standards with increased flexibility. These warrant further examination for roplication. An
Intergovernmental effori should be underiaken to document, examine, and evaluate models that
allow the cltizens of the couniry 10 realize the value of national standards and flexible local
implementation. ' '

'14. Delays in compliance may drive costs of compliance up. State and local political
processes can result in dclays in addressing serlous local problems and complying with
reasonable national standards, ultimately leading o higher costs for citizens. Federa] and state
standards can serve as the needed external event that finally brings the ralevant local parties to
the table to nogotiate the necessary action. Staie and local governments should luke advantage of
the prasence of federal (or state) standards for bringing critical players to the table in a limely
manngr to negotlate sirulegics for addressing local problems. I'he federal government should 1ry
1o implament its laws in a manner that respecis this dynamic relaiionship. '

(2111

Many of the recommendations suggested herc for addressing the common issues are belng
carried aut by some federal agencies, as well as state and local governments. As is apparent from
the comments received by the ACIR in the preparation of the report, however, more widespread
adoption Of the suggestions made here is advised.

RECOMMENDATIONS ON INDIVIDUAL MANDATES
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- Staff Report -- The Bafe Drinking Water Act

'The sarfe Drinking Water Act (SDWA) regulates drinking vater for
the roughly 58,000 community water systems (as well as providing
‘lessar requirements for the additional 140,000 non=community
‘water eystems guch as restaurants, canpgrounds, churchas, schools
.and factories) serving 25 or more persons on a regular basis.

.- Approximately 37,000 of these systems serve 1@gs than 500
customers. The nearly 16,000 systema that are rivately=¢wned
-range frox traller parks and homeownar agscciations, whose
‘primary business ig other than providing drinking water, to
‘investor-owned water systems closely regulated by state wtility
commisalons. 82 percent of systemg in urban areas are
publicly=-owned.

-8DWA wvae originally enacted {n 1974 and amended in 1986. It
‘diracts the U.S. Environmantal Protection Agenac: (EPA) to
establish maximum levels for chemical, :adiological and
microbiological contaminants in public water systems, water
testing and (for a few contaminants) specific treatment
requirements, procedures for states to become primary
Amplementation authozities for the Act and provides for
enforcement and public notification, 1It|sets a wide range of
responsibilities for states and drinking water suppliers. '

Prior to 1974, states wara rasponsible for enduring drinking
ater safoty, generally relying on voluntary standards set by tha
8. cCongreéss adopted the SDWA in 1974 in response tov a number
of serious concerns that had baen documénted over the previous
:everal years in etudies of the U.8. Public Health Serviee (PHSB) .

1

A key PHS study cited in the congressional Committee reports
ound' that only 10-15% of water systenms gonducted adaquate
esting for basic microbiclogical safety; that one-third of
ystems that tested found contamination exceeding the PHS limits;
nd that $6% of systems hed physical deficienciss that aculd
eriously affect safety. Smal{ systome' lack of gconomies of
cale was repeatedly noted as 2 major source of water safaty

lnerability. An earlier PHs had noted that many or its
rinking water atandards were based on ingufficient data, did not
over many known contaminants, and that new contaminants --
artiocularly organic chemicals with potentially carcinegenic
ffects -=- were oocurring in drinking water and could require
equlation.

hus, Congress decided in passing SDWA in 1974 that ¢the lack of
ational requirements meant that the status quo was entiraly _
nadeguate to assura safa 4rinking wvatar to the American pecoples.
noafe drinking water endangers both the recidents of a local
ommunity and state and interstate travelaers and interstate
omnerce, and is at odds with the Amarican people'! fair

DRAET
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' pandatory duty siuply, on a ragular basis, to examine the health
offoctes and occurrence of a nminimuz number of contaminants, =
decide whether or not those contaminants warrant regulation based
on that scientific examination, and regulats only those that do.

In additien, the current law'!s focus on affordable and avallable
treatment technologies in setting standards does not allow
flexibility to ensure that potentially-costly future requlations -
are also "worth it" in the degree of risk reduction they pravida.
A recent Congressional Budget Office (CBO) report found that
costs por cancer ocase avolded for different contaminants
currently . regulated, averaged for all water systems, varied
betwean $0.5 million to §¢.3 billion. Thaese are typically not

-treatment ¢osts actually incurred, meaning "the high cost per
cancer case avoided [is] ... the result of the extramely small
numbsr of cases aveided.™ Thus, ths CBO also reperred,

.—-— mnayajlable data do not indicate that [8DWA] has imposed high -
coats on most households[,] ... [tha] Act currently places a
small fiscal burden on most municlpalities,” and that “§1.4°

. billion to $2.3 billion per ysear should be viewed as a range of
estimates of the total cost that watar systems will bear to
comply with SDWA regulaticns that weat beyond pre-SDWA
standards."

However, the possible high cost of future regulations dces .
suggest the potential value of having !loxibggity to examine and
consider benefits and costs in selecting contaminants to regulate
and in setting standards. EPA regulation and jumplexentation
requirements should focus @fforts on the highest priority threats
to public health, and cncouraie more cost-affactive measuree to

. gain the greatest risk reduction for drinking vater dollars
invested. Whaere the current law ig too rigid to allew such
important flexibilities, state and local officials balieve it
should be amended to provide for them. -

A third azea of concern has been thiw lack of federal financial
ageistance for compliance given the cost burden imposed by SDWA
mandates, particularly for small syatema. While over $16
billion in grante and lcans have been provided for rural water

supply infrastructure through the Department of Agriculture, SDWA
contains no authority for financial aassistance to systems to aid
with these compliance costs.

In addition to the lsaues described above, soma have raissd other
areas of concarn for which appropriate, conaensus renmedies have
already been i{dentified in the congrassional discussions over
SDWA reauthorization, or in the EPA S8afe Drinking Water program
Redirection initiative. This initiative was undertaken deginning
in October 1994 to explore ways in which tha authority of the
existing SDWA could allow the BPA to set more risk-based,
coat=effactive, flexihle priorities for the drinking water
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. expactation that tap vater anywhere in Amsrican should be gafe to

drink, Thus, there is an enduring national intersst in ensuring
safe drinking water,

Benefita of and Concerns About tha Mandatg
In contrast with the record of limited compliance with thae 21
voluntary PHS standards that led Congress to pase BDWA in 1974,
today about 70 parcant of systems comply fully with generally
mors protective gtandards for over 80 contaminants. Full
implementation of surfauce water filtration requirements will
pravent an estimated 83,000 cases of illness annuallys of lead
abatement reguiremants, will protect an.estimated 600,000

T children from unsafe levels of lead in their blood. Additional
safeguards now under development are needed to prevent harm from
contaminants such as cryptosporidium, the miorebe that ceused an
estinated 400,000 cases of illness and 100 deaths in Milwaukes in
1993. .

In 1986, Congress amended SDWA to identify 83 spacific
contaminants (61 not previously regulated) for which EPA wvas to
set standards, and required that 25 additional contaminants be
regulated avery three years. and, it mandated EPA regqulations
governing filrratian for surface wvater supplies and dlsinfection
for all oystens (buth surface and ground water).

State and local concerna over the Safe Drinking Water Act focus
on three principal issues. First, BDWA does not effectively
- 2ddress the high per capita costs sometimee faced by small
systems because of thaeir limitatiens in achieving economies of
scale. While SDWA properly looks to the capability of the larger
gsyatems, vhich serve 80% of more of the American people on public
water - supplles, in defining what level of protection.is
affordable nationally, it lecks adequate implementation -
flexibility for small systems. In some instances, tests that
have nominal costs per customer for large Systoma arg¢ extremely
costly per customer for sumall systems. While variances and
sxanptions are permitted under some sircumstances, the procedures
and requirements to obtain tham may be unworkabla. It is also
important to establish a mere coherent and effectiva means to
identify and target technical asgistance to those small systems
most in need of assistance to comply. .

A second area of concaern is standard-setting: how contaminants
are selected for regulation, and how they are regulated onca
selaatad. Current lav requires BPA to selwct and regulate 25
new contumlnants evary 3 years, regardlass of whether or not so
many contaminants actually present a health risk that warrants
requlating, and ragardless of whether ascientific data or EPA
recources clearly support all such ragulations. Instead of the
current law's mandatory duty to regulate, EPA should have a

DRAFT




SENT BY:Xcrox Telccopicr 7020 & 4-25-86 & 6:38PM : 202'3953504_»-* 67028:818
FPR-23-19% 12142 OROSLR STATERLOCAL 202 %0 255 PV

- N
Ell" ! ‘R\\ FT ‘
Wl
ui?l-' :'l AT N

MCLas as Performance Standarde: For exemple, one concern voiced
is to revise SDWA 80 that compliance with maximum centaminant
levels is based on perfermence not process., In ract, thia is
already the case. Systems vhose finished water (that is, water
within thelr distribution lines) violatas an MCL need simply use
vhatever technology or other means their gtate will accept to

" bring their finished water quality into compliance with the MCL
(the standard). Nelther SDWA nor EPA's regulations require a
system to use any spocified technology to meet a MCL,

There have been two problems with MCL complianca in practice.

One is that, for some contaminants, there ie no technology or

other weans that many smaller vater systems can afford that will

treat their water to comply with the MCL, This problem is
7 0 7 wall=knewn, well underatood, and appropriately addressed by

providing new affordability variances, as in all three SDWA bills

pasted by elther House of Congress to data. _

The second problem.is much less known. EPA must (under SDWA) sat
‘the MCL by reference to affordable, avallable technolc that
comes as close as faasible to the level at which there is "no
adverse health effect.” While the MCL that results is a
numerical parformance standard, many states have been unwilling
to allaw systems to use a different (or packaged rather than
custom-enginesred) technology than the tachnolegy that is tha
refersnce Toint for the MCL. This does not arise from a lack of
state flexibility in implamenting the law but resulte from an
understandable state reluctance to approve technolegies that nay
lack an extensive track reccrd guaranteeing that systems using
then would come into compliance with the MCL. The remedy is the
provision in all relevant 8DWA bille requiring EPA to list a
range of technologies enabling states to presuzme that a system's
use of such technologies will allow it to maet the MCL.

. The Good Eaciance Basis for Burface Water Piltration: Some of the
more emphatic concerns voiced about EDWA reélate to the Surface
Water Treatment Rule (8SWIR), which requires filtration for all
gurface waters whose sources are not glean and demcnstrably free
of the indirect indicators of micropial contamination, and of
conditione that would tend to produce such contamination. The
‘concerns ara that the costs of filtration in suah cases may be
subatantial and risks may seem relatively lov bacausa there may
not always be direct evidence of specific existing and measurable
contanination. While these concerns may seem troubling, the SWIR
is bagad in sound science and well-established knowledge and
practice in public health and sanitary engineering.

The SDWA allows EPA to prescribe a mandatory treatment techniqua,
such as filtration, rather than a performance standard M¢L, where
it would be "tachnically or economically infeamible to measure
the level of a contaminant." This is the case with microbial
contaminanta (guch as giardia or cryptosperidium), which can be
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dangersus in any concentration and which (unlike most.chtmical or

‘radiologicel coentaminants) do not tend to dilute relativaly

evenly in surface water supplies. A System might sample
uneconomically large quantities of water, find no vaterberne
digeases, and still not be able scientifically to be confident
that diseasss wvhiah would pose a seriocus threat to public health
were not prasent. Thus, becauss of the nature and unpredictable

~occurranaa of microbial contamination, the fact that samples may

be free of direct contamination does not mean, scientifically,
that the wvater is reasonsbly safe from that contaminatison Where
other, related conditions that show safety are not also present.

This 1s a widely accepted policy in the states and the drinking
water and publie healgh professions. Thirty states required
filtration for all surface water systams even before the SWIR was
promulgated. The American Water Works Association, the watar

-industry's professional organization, has had a policy for three

decades that water systems should filter all gsurface water
supplies, without any exceptien -- even when source waters are
well protectad. The states and EPA have granted such exceptions
to ever 140 systems nationally. The late Abal Wolman, a

' pioneering sanitary engineer and for over six decades the dean of

Anerican water supply professionals, long urged eurface water
syetems to uss multiple barriers, in which they both protected
source waters¢ and filtered. Thus, EPA's allowance of filtration .

. avoldance for source watar protaction is more lenient than the

videly held view ameng sanitary enginesrs.

Nonetheless, sone small water systams that lack economieg of
scale may well have difficulty affordiny filtration of surface
water supplies. (It should be noted, howaever, that some of the
claims of high filtration costs often inappropriately inslude
high and unrelated cecsts of replacing worn out supply
infrastructure.) Because surfacae water filtration ie such a
basiy, essential health protectlon measure, EPA has advocated,

and all threa SDWA bills that passed the House or Senate have

ifcluded, autnorization of a State nnvolving Loan Fund to halp
undervrite the cost of filtration, and provisions to autherize
less costly, package filtratien plants for small systems that
states will accaept in all cages, without custem enginearing.

The challenge to which these measures reapond is to f£ind creative
vays to afford the necessary laval of protection consistent with
the SWIR, not to provide laess proteclion in this vital area.
Indead, protection of drinking water against microbial '
contamination is the most basic public hasalth provision a water
systan can give its customers.

" Water Syetem Monitoring Requirements: While concarns have also

baen voiced that systems are forced unprpduotivel{ to aspend money
on testing, which costs "do not improve water quality," this is
true enly in a literal sanse, Tests of water quality do not
literally "improve water quality" but eimply tell what that
quality is. But if systems do not adaquately test the quality of
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thair water, on vhat seientific bacie can customers, state
regulators, or the syetaeme themselvec be sufficiently confident
that that wvater quality is sate? The burgaoning sales of bottled
water, which a 1993 survey for the American Water Works
Association idantified as being about half motivated by concerns
. for drinking water safety, make complacency about cpnsumer
confidence and testing mistaken. cClearly, the appropriate issue
for discussion in rasponss to concerns about taating costs is,
what constitutes "adequats" taesting? :

EPA has added testing waiver programs that states can adopt and
vhich can cut testing costs by more than two=-thirds. These
waivars are given in situations where an anthropogenic (man-mads)
contamlnunt was never used in an araea, or vhere hydrogeclogic
data shows that a system's water source ims not vulnerabla to
contamination. Nearly all statez have EPA-approved programs in
place, and EPA has frequently given axpadited, interim approval
to allow many of these states to give systems walvers prior to .
full approval, specifically to address the ocest concern.

Howavar, EPA hae recently recognized that aven these waiver
programs have their limitationa. They are =more
regource-intensive to start than some atates can afford without
nore federal aid, and gradual state implementation has not
enabled all eligible systems to get the banafits of such waiverc.
Thus, as a part of its drinking water progran redirection.
initiative, EPA hag bean framing and censidering alternatives to
reduce testing raequiremants for chemical contanznantl (the scurcae
of greatest small systenm cOuti to focus on theose systems at risk
of contamination, and on sampling to be done at the time of the
wyter systenm's maximum vulnerabilfity.

'Thie appreach can be flexible, cost-effective, responsible public
health pelicy if testa are timed and located by good information .
to be properly indiseative. Good information and good science are
the foundation of responsible public poliey.

Recommandationg

Ancndments recently approved by the Ssnate will revisa some of
the more inflaxible provisions in current law, providing Zor
important relier for small systems, risk-based priorities and
coat-benefit flexlbility in etandard-satting, and more
izmplementation authority for states, while retaining SDWA's
p:iority on protacting public health. The Benate amendments also
autherize funding for capitalization of state loan funds to
raduce coste of compliance and to boost the capability of state
drinking water programs, and allow soma additional loan subsidias
for hardship oommunitics. Ths amendmenta thus address the
leading concarnae voiced by most stata and local governments while
retaining a baseline of federal standards that meet the juatified
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Preface

The Unfunded Mandates Reform Act (Public Law 104-4) directs the Advisory Commission on
Intergovernmental Relations (ACIR) to conduct four studies: 1) a baseline study of costs and
benefits related to federal mandates; 2) a review of federal mandates and their impact on
intergovernmental relations; 3) a review of the role of unfunded state mandates imposed on local
governments; and, 4) an annual review of federal court cases in which a state, local. or tribal
government was a party and in which the court order expanded the duties of those governments.
ACIR was directed to include in its studies consideration of the competitive balance between
state, local, and tribal governments and the private sector and the views of working men and
women.

The Commission was forced to limit the studies it conducted and to simplify work plans because
only one-third of the $1 million authorized for the studies was appropriated to ACIR. No study

~funds were appropriated in Fiscal Year 1995 and $334.000 was appropriated for the studies in

Fiscal Year 1996. With the available appropriations. ACIR contracted with George Washington
University National Law Center for the production of a 1994 court rulings report. The report.
Federal Court Rulings Involving State, Local. and Tribal Governments, Calendar Year 1994.
was published in July 1995. ACIR also conducted a modified study of existing federal mandates
and their impact on intergovernmental relations. In January 1996, ACIR released the preliminary
report. The Role of Federal Mandates in Intergovernmental Relations for public comment.

After holding a “thinkers session™ on options for conducting the baseline cost/benefit study.
ACIR concluded that it did not have the resources to conduct such an analysis in a meaningful
way. So., no further action was taken on this directive. Likewise. it was determined that
insufficient resources were available to conduct a review of unfunded state mandates imposed on
local governments. Lastly, no funds were available to complete the required second annual
review of federal court cases imposing mandates on state, local, and tribal governments.

For its studly on existing federal mandates, ACIR relied on information from various sources. In
particular, ACIR used information from a National Governors’ Association survey. a National
Rural Development Partnership survey, and letters or telephone calls from state and [ocal
government officials and the general public. In addition, ACIR participated in numerous
meetings with federal, state, and local officials and other parties interested in issues related to
federal mandates. On March 6-7, 1996, ACIR held a national conference on mandates. On March
26, 1996, ACIR held a public hearing on the preliminary report in Washington, DC. Finally. the
Commission solicited and accepted public comments on the preliminary report between January
17 and March 29, 1996.

Over 500 public comments were received on the preliminary report, more than 40 persons
submitted testimony during the public hearing, and over 250 persons participated in the
conference on mandates. Both supporting and opposing comments were received on all 14
individual mandates discussed in the preliminary report. In addition, comments were received on
mandates in general or on the six common issues mentioned in the report. Unfortunately, due to
resource constraints, ACIR was unable to systematically solicit the views of working men and
women on mandate issues as required by the Unfunded Mandates Reform Act. However, ACIR
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worked closely with Department of Labor statf on labor related mandates and did give full
consideration to comments received from working men and women and- labor_ organizations,
Lack of resources also made it impossible for the Commission to analyze the relationship of
federal mandates to the competitive balance between state, local. and tribal governments and the

private sector.

This final report on existing federal mandates focuses on intergovernmental issues associated
with federal mandates. The report discusses and makes recommendations on §ix common issues
related to existing federal mandates and on 14 individual mandates selected by ACIR for specific
review. The recommendations on both the common issues and the 14 individual mandates
reviewed are based on material gathered during the production of the preliminary report and
during the public comment period.

As directed by Section 302 of the Unfunded Mandates Reform Act, therefore, ACIR is hereby
submmmg its final report on existing federal mandates to the President and the Congress.

William F. Winter

Chairman
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ACIR REPORT ON FEDERAL MANDATES

Approved for Submission to the President and the Congress
by the US Advisory Commission on Intergovernmental Relations
, 1996

INTRODUCTION

The Unfunded Mandates Reform Act of 1995 (P.L. 104-4) represents a bipartisan agreement to
strengthen the partnership between the federal, state, local, and tribal governments. Section 302
of the law directs the Advisory Commission on I[ntergovernmental Relations (ACIR) “to
investigate and review the role of federal mandates in intergovernmental relations™ and to make a
final report to the President and Congress on the findings, conclusions. and recommendations of
the Commission. This report responds to the law’s directive and presents ACIR’s findings.
conclusions. and recommendations for changes in existing federal mandates to improve
intergovernmental relations while maintaining a commitment to national interests.

CHANGES IN THE FEDERAL SYSTEM

The mandate issues examined in this report arose in part because the American federal system is
no longer characterized by clearly defined responsibilities for federal. state, and local
governments. One result of this lack of defined roles has been increased federal involvement in
activities historically considered to be state and local affairs. Often federal involvement began
with financial aid to achieve national goals. In recent years, however. federal involvement -
sometimes has taken a variety of forms including direct orders with no federal financial
assistance. The extensive and complex nature of federal involvement in state and local affairs is
illustrated by the following points: '

e More than 200 separate mandates were identified to ACIR by state and local
governments, involving about 170 federal laws.

« The ACIR report Federal Court Rulings Involving State. Local. and Tribal
Governments: Calendar Year 1994, identified 3,500 decisions involving state and
local governments, relating to more than 100 federal laws.

+ To receive any non-construction federal assistance, state and local officials must
certify that they are in compliance with 27 specific federal laws. 5 executive orders.
any nondiscrimination provisions in statutes related to the statute under which the
federal assistance is being provided, and all applicable requirements of all other
federal laws, executive orders, regulations, and policies governing the program under
which federal assistance is being sought.
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DEFINITION OF MANDATE FOR ACIR STUDY PURPOSES

Title 1l of the Unfunded Mandates Reform Act recognized the diverse nature of federal
involvement in state and local government activities by broadly defining “mandate™ for the
purposes of ACIR’s studies. Section 305 defines the term “federal mandate” for ACIR’s
purposes as “any provision in statute or regulation or any Federal court ruling that imposes an

enforceable duty upon State local, or tribal governments | including a conditi Qn of Federal

icipation in a vol i | program.” [Underlining
added.]

Section 4 of the Unfunded Mandates Reform Act excludes civil rights and other laws from certain
aspects of the Act. These exclusions apply to “any provision in a a bill, joint resolution.
amendment. m 5%?Cmgresmnd—anv~prov1sronmsed or
fna;lrgggmltn The exclusions relate {o activities describéd “iri Title 1 regarding proposed
legislation and in Title 1l regarding proposed and final regulations. The exclusions do not relate

to ACIR's review of mandate provisions in existing federal statutes as required by Title 111 of the
Act. s

DETERMINING THE APPROPRIATE FEDERAL ROLE

From the beginning of US history. debate has raged about the meaning of a federal union among
the states. and more specifically, about the appropriate roles of federal versus state or local
governments. The United States has continued to define and redefine how federalism can best
work in a changing world. In Garcia v. San Antonio Metropolitan Transit Authority (1985). the
Supreme Court concluded that clear lines defining the appropriate scope of federal activities
could not be drawn once for all times. In the court’s opinion, the lines between federal. state. and
local activities are developed through the political process and can be expected to change at
different times in the nation’s history.

At various points in our nation’s history. the political process has determined which government
activities are so important to national interests that a federal role is generally accepted as
necessary. Among the most obvious are national defense, foreign affairs, and the protection of
civil rights granted by the Constitution. In an earlier period. the economic emergency of the
1930s produced federal programs to alleviate national economic and social problems. In other
instances. national policy is necessary because the problems transcend state lines. such as when
dirty air or dirty water from one state intrude on another state. As a result, some federal
government mandates on state and local governments are generally accepted as necessary.

The challenge facing the federal government is to exercise power to resolve national needs while.
at the same time, honoring state and local governments’ responsibility for their own affairs and
their own budget priorities. The value of the ambiguity in the situation is to serve as a protection
for the citizens of the United States against the potential dangers of a too-powerful central
government. In Federalist Paper No. 51, James Madison wrote:

In the compound republic of America. the power surrendered by
the people is first divided between two distinct governments, and
| then the portion allotted to each. Hence a double security arises to
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the rights of the people. The different governments will control
each other. at the same time that each will be controlled by itself.

KEY QUESTIONS ON MANDATE ISSUES

The wide diversity of federal mandates makes it difficult to establish uniform ways to determine
whether a mandate is proper or improper from an intergovernmental perspective. Nevertheless.
ACIR has been charged with making determinations about existing mandates as they affect state
and local governments. In reaching its conclusions, the Commission considered several key
questions:

* Does the national purpose justify federal involvement in state or local affairs?
* Are the costs of implementing the mandate appropriately shared among governments?

» Is maximum flexibility given to state and local governments in implementing the
- mandate?

¢ Are there changes that can be made in the mandate to relieve intergovernmental
tensions while maintaining a commitment to national goals?

THE ACIR REVIEW OF EXISTING MANDATES

As required by the Unfunded Mandates Reform Act, ACIR began its review process by adopting
and publishing two sets of criteria. The first set of criteria was used to identify mandates of
significant concern. The second set of criteria identified specific characteristics of mandates to
serve as the basis for the Commission’s recommendations. These criteria were published in the
Federal Register on July 6. 1995 (See Appendix A).

The first set of criteria identified mandates of significant concern as those that: (1) require state
or local governments to expend substantial amounts of their own resources without regard for
state and local priorities: (2) abridge historic powers of state and local governments without a
clear showmg of national need. (3) impose requirements that are difficult or lmp0551ble
implement; and (4) are the subject of widespread objections. oAt
LA
The second criteria identified a number of specific conditions for which ACIR should make relief
recommendations. The specific conditions included: requirements not based on a need for
national action or, if needing national action, not federally funded: unnecessarily rigid
requirements; unnecessarily complex or prescriptive procedures; unclear goals or standards:
contradictory or inconsistent provisions; duplicative provisions; obsolete provisions:
requirements lacking an adequate scientific or economic basis; provisions lacking in practical
value; or, requirements that create undue financial difficulties for state or local governments.

After issuing the criteria for its study of existing federal mandates. ACIR solicited information
about mandates from state and local governments. federal agencies. and the public. ACIR also
relied on a variety of efforts by others to help in identifying mandates needing attention. For
example:

» The National Governors® Association requested each governor's office to list the
mandates of most concern in their states.

Qz
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* A general appeal was made in the magazines and newsletters of national and state
groups representing state and local governments.

» A survey of small rural govemments was conducted by the National Rural
Development Partnership.

« Officials attending national and state association meetings were asked to identify
troubling mandates.

Through this process, information was received from over half the states, eight municipal
leagues, four state associations of counties. the national associations representing state and local
governments and their officials, and directly from a variety of local government officials. More
than 200 federal mandates on state and local governments were identified to ACIR. The
Commission selected 14 of the mandates for analysis as part of this report. The 14 mandates
selected for review all meet one or more of the criteria ACIR adopted for identifying mandates of

__significant concern.

The selection of the 14 mandates was based on:

(1) The criteria published by the Commission on July 6,.1995;

(2) The preponderance of communications identifying the mandates as troubling to state
and local governments; and,

(3) The significance and diversity of issues posed for intergovernmental relations.

Due to time and resource constraints. ACIR was unable to review more than the 14 selected
mandates. Nevertheless. many more of the over 200 mandates identified need to be evaluated and
the Commission urges that a review of additional existing federal mandale.M!,le.!.g/ as &
soon as pms:ble

YT

COMMISSION ACTION ON THE PRELIMINARY REPORT

The preliminary report on ACIR’s review of existing mandates was developed through a series of
Commission meetings held on June 13, September 15, and December 19. 1995. Written and oral
communications on issues to be included in the preliminary report were exchanged between
Commission members or their staff representatives and ACIR staff between formal meetings.
Also. working sessions involving Commission members or their staff representatives were held
to refine the preliminary report format, language, and concepts.

On December 13, 1995, a draft preliminary report was distributed to Commission members and.
on December 19, 1995, a Commission meeting was held to discuss the draft preliminary report.
Following the December 19 meeting, the draft preliminary report was amended in accordance
with directions from Commission members attending the meeting. On December 28, 1995. a
copy of the revised draft was sent to each Commission member along with a ballot to approve or
disapprove release of the preliminary report for public comment. It should be particularly noted
that the Commission members were voting on the release of the preliminary report for pubhc/ oy
comment and not on the acceptability of the individual recommendations. per se.. N
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Commissioners, however. were encouraged in the balloting process to express any concerns or
suggested changes they may have with language or other issues in the preliminary report.

A majority of Commission members approved release of the preliminary report, as distributed. A
Federal Register notice announcing the availability of the preliminary report. The Role of
Federal Mandates in Intergovernmental Relations. was published on January 17, 1996. Also. the
release of the preliminary report for public comment was announced at a January 24, 1996. press
briefing.

PUBLIC COMMENTS AND TESTIMONY ON PRELIMINARY REPORT

Both the January 17 Federal Register Notice and the January 24 press briefing materials on the
preliminary report said public comments would be accepted through March 15. 1996. On March
5. 1996, ACIR announced in the Federal Register an extension of the public comment period
through March 29, 1996. Moreover, as directed by the Unfunded Mandates Reform Act and as
announced in the February 27 and March S Federal Register. ACIR conducted a public hearing
to accept testimony on specific issues in the preliminary report. The public hearing was held in
Washington DC on March 26, 1996.

During the public comment period. ACIR was contacted by federal agencies and other officials
in the federal executive branch. state and local government officials. Members of Congress.
public interest organizations. and private citizens. ACIR received 538 public comments. 47
testimonies, and several packages of additional mandate information. Both supporting and
opposing comments were received on all 14 individual mandates discussed in the preliminary
report. Also. comments were received on mandates in general or on the six common issues
mentioned in the report. The public comments. testimony, and other materials received are
available for public review in the ACIR offices. upon request.

FOCUS ON INTERGOVERNMENTAL ISSUES

The Unfunded Mandates Reform Act, directs ACIR to focus its attention on “the role of federal
mandates in intergovernmental relations and their impact on State. local. tribal. and Federal
government objectives and responsibilities. . . . . " In view of this directive. the Commission
considered the fundamental intergovernmental issues associated with each mandate selected for
review. as separate and distinct from the national policy goals. general purposes. or
implementation issues related to each mandate.

Moreover, ACIR focused its attention on intergovernmental issues because state and local
concerns usually relate to aspects of a mandate that are damaging to intergovernmental comity.
not to the national policy goal or general purpose of a mandate. ACIR and state and local
governments recognize that most federal laws and their national policy goals have, and are
worthy of, broad public support. Furthermore, it would be inappropriate, if not impossible. for
ACIR, or any other group doing an overview study of federal mandates, to duplicate the work of
federal agencies and congressional committees on individual mandate requirements. /n general. .
therefore, ACIR recommends that mandate relief studies and related efforts focus on how 1o
restructure federal laws to restore comiry between the governments in the American federal
system. not on the elimination or repeal of federal laws.
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Also, it should be noted that mandate issues are more than disagreements about which
government has the right to make a decision or take an action. Mandate issues relate to the nuts
and bolts of government operations—policy-making and service delivery. This is the reason that
much of the current proposed legislative changes and regulatory reform actions are specifically
aimed at improving relations between the federal government and state. local. and tribal
governments. ACIR encourages all such efforts and urges even more widespread adoption of
Sederal policies that enhance intergovernmental relations.

COMMON ISSUES: DISCUSSION AND RECOMMENDATIONS

ACIR's review of existing mandates found six common issues in federal mandates that are
complicating intergovernmental relations. These issues and ACIR's proposed recommendations
to address are listed below.

1. Detailed procedural requirements. State and local governments often are not given
flexibility to meet national goals in ways that fit their resources and needs. The imposition of
detailed procedural requirements for implementing federal statutes, in many instances, merely
increases costs and delays achievement of the national goals. /n general. siate and locul
governments should be permitied. through statutory language, flexibility in choosing the methods
used to comply with a federal mandate. Federal agencies should assist state and local
governments by providing research and technical advice on implementation approaches and
methods to save the state and local governments design and adaptation costs. whenever possible.
The focus of federal statutes, regulations, and policies should be on resulls. not process.

2. Lack of federal concern about and funding of mandate costs. Prior to passage of the
Unfunded Mundates Reform Act. the federal government often imposed mandates without
considering the full magnitude of the mandate cost. including the cost to state and local
governments and with little or no federal funding commitment. As a consequence. the federal
government had little incentive to weigh costs against benefits or to allow state and local
governments to determine the least costly alternatives for reaching national goals. As required by
the Unfunded Mandates Reform Act, the federal government should take federal. state and local
costs of policy implementation into consideration before enacting a law containing a federal
mandate on state and local governments. In addition, the federal government should assume
some share of mandate costs as an incentive to restrain the extent of the mandate und 1o aid in
seeking the least costly alternatives.

7
/

3. Federal failure to recognize state and local governments as governments. State and local ~ -

governments often are treated as interest groups, as private entities, or as administrative arms of .
the federal government. Federal policies tend not to recognize state and local governments as
government entities subject to public accountability through elections and through the policy
processes of a state legislature, county commission. or city council. Views of private entities and
non-governmental advocacy groups sometimes have been given more attention than those of
state and local governments. Federal laws and regulatory policies should recognize that state.
local. and tribal governments are co-makers of national policv who, in conlrast 10 interest
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groups and private eniities, are led by elected officials who must account 1o the voters within
their respective jurisdictions just as do the President and the Members of the US Congress.

4. Authorization of lawsuits against state and local governments to enforce federal law.

Several federal laws authorize individuals or groups to sue state or local governments. Such N
private rights of action augment the resources of federal agencies and provide an alternative @.,N-ﬁl
mechanism to enforce compliance for persons dissatisfied with federal agency efforts. These ¥ _—
policies, however, cteate in i (may weaken federal agency efforts to. o
enforce federal laws) Such provisions allow federal agencies to rely on individual suits rather ¢l ”
thartheir -own monitoring and oversight efforts to achieve compliance with federal laws.
Moreover, when the federal government is not directly involved in litigation concerning a federal
law, it has little incentive to propose amendments to clarify the law or to otherwise reduce the
number of costly lawsuits. In effect, provisions authorizing private rights of action shift cost
related to federal law enforcement to private individuals or state and local governments.

Also. as indicated by the Supreme Court opinion. Seminole Tribe of Florida v. Florida et al.. No.
94-12. issued on March 27, 1996, the issue of federal statutes permitting private rights-of-action
against state governments raises potential constitutional questions. The court’s decision is based.
among other things, on issues related to Congress’ power to abrogate the states’ Eleventh
Amendment immunity. According to one point made in the court opinion:

The Eleventh Amendment presupposes that each State is a sovereign entity in our
federal system and that ** * [i]t is inherent in the nature of sovereignty not to be
amenable to the suit of an individual without {a State’s] consent.” ~ Hans v
Louisiana, 134 US 1. 15.

The federal government should commission a studyv to examine the constitutional and
intergovernmental issues raised by laws authorizing private rights of action against state and
local governments.\Such a study should be concluded prior to enactment of anv more statutory
language authorizing private rights of action againsi state or local governments and prior to anv
reauthorization of existing statutes with such language. b

5. Inability of very small local governments to meet mandate standards and timetables. The
requirements for many federal mandates are based on the assumption that all local governments
have the financial, administrative, and technical resources that exist in large governments. In
reality, many very smalil local governments have part-time staffs with little technical capability
and very limited resource bases. Some federal laws and regulatory policies have provisions that
allow deadline extensions or requirement modifications for very small governments. Such
provisions are especially useful in situations where minimal adverse effects on the achievement
of overall national goals would resuit from a deadline extension or requirement modification. The
federal government should increase the number of laws and regulations that allow for deadline
extensions or requirement modifications for very small governments that cannot meet existing
time limitations or cannot afford full compliance with national standards.

6. Insufficient communication on or ineffective coordination of federal policies. Confusion.
uncertainty, and frustration is often created among state and local officials by the lack of good
communication on or by ineffective coordination of federal policies between federal and state or
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local agencies or among federal agencies. There are large information gaps about the details of
some federal mandates and. even where technical assistance and information resources may be
available from federal agencies or private entities, state and local governments are often unaware
of how to obtain such assistance or information. Difficulties also arise when the same federal
agency is charged with implementation and enforcement responsibilities and it is unclear which
role the agency is in when it responds to questions raised by state and local governments. The
situation is aggravated further when multiple federal agencies are responsible for implementing
or enforcing a mandate and no single federal agency is empowered to make binding decisions
about the mandate's requirements. Finally, when state laws are intertwined with federal
requirements. the situation becomes even more complex. The federal government should
establish a coordination mechanism to assist state and local governments through the federal

policy maze. The coordination mechanism should be designed to avoid thefcohﬂicls of interest/

that arise in a lead agency process because a lead agency usually has program as well as
coordination responsibilities. Desk officers could be assigned for each state as a single_point_of
contact or ombudsperson for questions on federal policies and common rules could be drafied to
imptement mandates under the jurisdiction of multiple federal agencies. In addition. an
arbitration process could be developed to make binding decisions on issues related to federal]
mandates that arise among federal agencies or berween the federal government and state or
local governments.

INDIVIDUAL MANDATES: DISCUSSION AND RECOMMENDATIONS

Fair Labor Standards Act . 4ra®7r g 2.t s

~

-

RECOMMENDATION: Retain state and local government coverage under the FLSA but
amend the Act to allow state and local government compliance with either the policies of the
Act or the comparable policies of the federal government under Title 5, USC.

D L
The Fair Labor Standards Act (FLSA) (29 U.S.C. 201, et seq.) was enacted in 1938. The law
sets minimum wage requirements and mandates overtime payments for certain employees who
work more than 40 hours a week. It also contains requirements governing child labor conditions

and other issues related to employer and employee relationships. Nearly every workplace in the
United States is covered by the provisions of the FLSA.

Background

The FLSA was enacted to correct or eliminate labor conditions detrimental to the general well-
being of workers. In 1974, amendments to the FLSA extended the applicability of the law to
state and local governments and to the executive branch of the federal government. In 1995, the
Congressional Accountability Act extended the applicability of the FLSA to the legislative
branch of the federal government.

The amendments bringing the public sector under FLSA coverage treat state and local
governments the same as private entities while the federal government is handled somewhat
differently. For example. the FLSA makes state and local governments and private entities

MWWM?
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subject to Departmem of Labor oversight and requires them to have > employment policies that are

equal to or more generous thanDepanmem of Labor ( regulations_ In contrast. the Office

of Personnel ‘Managenieni (OPM) is granted independent FLSA regqlglory and enforcemem

re)spon51b111tles within the executive branch and the Office of Congressional Comphance 1s
granted independent FLSA authority within the legislative branch of the federal government.

Also, while federal employment policies are required to be consistent with the FLSA, they do not

—— s e g emmm et e T

have to be equarto G more generous than DOL regulations as is requ1red of staie and local
goveitiments,

Furthermore. the executive branch of the federal government is granted numerous exceptions to
FLSA requirements through the provisions of Title 5, United States Code. For example, Title 5
allows federal agencies to limit overtime compensation rates for higher pay grades and to limit

maximum earnings.per.pay_period. Also, Title.5 allows federal agencies to require emplpvees

above certain pay grades to accept compensatory time rather than cash for overtime and allows”
policies precluding such employees from being compensated when they forfeit compensatory
hours. No such limits or requirements may be set by state and local governments under the
current provisions of the FLSA.

Intergovernmental Concerns

Questions on applicability of FLSA to state and local governments are not raised out of disputes
with the basic goals of the law. Rather, the intergovernmental concerns refer to the
appropriateness of having federal mandates on emplovment policies related solely to state and
local government employees (i.e. persons paid through state and local taxes or other resources.)
The issue becomes more than philosophical. however, when application of FLSA policies to state
and local governments results in conflicts with state laws and employee litigation against state
and local governments results in multi-million dollar settlement issues.

For example. state laws requiring annual or sick leave to be accounted for on an hour-for-hour
basis. when combined with FLSA policies. often creates a situation where nearly all emplovees.
including those in the highest salaries levels of state or local government, qualify for overtime
compensation. Many such state or local employees have won substantial retroactive pay
settlements due to a court’s interpretation of FLSA overtime compensation requirements. The
situation is further aggravated, from a state and local government perspective, because court
ordered retroactive pay settlements are usually unanticipated and not accounted for during a
state’s budget negotiations. Moreover, even if a state or local government successfully defends
its employment policies and avoids retroactive pay settlements, substantial costs may have been
incurred in the litigation process.

Recommendation Rationale

ACIR recommends retaining basic FLSA protections for state and local public employees: but.
suggests amending the law to recognize state and local governments as governments and to
provide mandate relief on certain points in the law. The proposed amendments could be
implemented by creation of a swe of the law for state and local governments. The
separate title could be written to allow states to develop employment policies that are consistent
with either FLSA or Title 5, USC. Such amendments would recognize state and local
governments as distinct from private entities and would grant states flexibility similar to that
currently granted to the federal govemmem Moreover such revisions would provide mandate

9




Draft: May 30. 1996

long as variances were consistent with_the FLSA or the exceptions granted 1o the.executive "

branch of the federal government in Title 5. USC. The Secretary of ] Labor, in consultation with

the Director of the Office of Personnel Management could be required to certify that state
policies are consistent with FLSA or Title 5. USC provisions.

Family and Medical Leave Act

RECOMMENDATION: Retain state and local government coverage under the FMLA.
Description

The Family and Medical Leave Act (FMLA) (29 U.S.C. 2601 et seq.) was enacted in 1993. The
law requires employers to provide employees up to 12 weeks of unpaid leave each year to care
for a newborn. adopted. or foster child. Leave also must be granted for care of a seriously ill
child. parent. or spouse. In addition, employees may use unpaid family and medical leave for

personal illnesses. Medical insurance benefits must be continued during the leave and emplovees
must be reinstated into the same or an equivalent position after leave.

ckground

The FMLA was enacted to promote family stability and economic security among working men
and women. The effectiveness of the FMLA was confirmed in an April 1996 report to Congress

issued by the Commission on Leave. The Commission on Leave was established by Title 111 of

the FMLA and was charged with examining the impact of the FMLA and other family and
medical leave policies on workers and employers across the country. Their final report. .4
Workable Balance: Report to Congress on Family and Medical Leave Policies. was transmitted
to Congress on April 30, 1996. In the Executive Summary, the report makes the following
statement.

The Family and Medical Leave Act has had a positive impact on
employees overall. It has succeeded in replacing the piecemeal
nature of voluntary employer leave policies and state leave statutes
with a more consistent and uniform standard. The FMLA has not
been the burden to business that some had feared. For most
employers, compliance is easy, the costs are non-existent or small
and the effects are minimal. Most periods of leave are short. most
employees return to work and reduced turnover seems to be a
tangible positive effect. . . .

It should be noted, however, that the Commission on Leave studied implementation of the
FMLA in private business settings. While the findings may also apply to public sector settings.
there has not been a specific review of the act’s implementation in the public sector.

Intergovernmental Concerns

State and local governments are not opposed to the FMLA’s purposes or goals. Rather. the
concerns raised refer to contradictions with state or local laws. potential conflicts with collective
bargaining negotiations, inflexibility in DOL implementation policies. and costs associated with
the extension of medical benefits and other aspects of the law’s implementation. To some extent.
state and local concerns are corroborated by comments in the Commission on Leave report which

10
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indicate that larger employers, which would include most state governments. are most likely to
experience an increase in costs related to FMLA implementation. According to the Leave
Commission report, “this, in part. is due to the fact that they are more likely to have leave-takers
and to have larger numbers of leave-takers.”

Also, as is true under the FLSA, the FMLA treats state and local governments the same as
private entities while granting the federal government independent regulatory and enforcement
authority. As a result, state and local governments have less flexibility in designing FMLA
policies than the federal government. Again. state and local government policies must be equal to
or more generous than DOL regulatory policies while federal policies have to be consistent with
the law; but, not equal to or more generous than the DOL policies. In addition, the provisions of
the law covering the federal government vary slightly from the provisions covering state and
local governments. For example there 1S no provision in the FMLA to allow federal empIO\ ees

e ————————— e i e S e & e e

prov151ons cover mg state or local governments autE orize such emplovee suns

C i tion

ACIR recommends retaining FMLA protections for state and local public employees. This
recommendation recognizes the positive contribution the FMLA has made towards the support of
family values in our nation. The recommendation also retains the current assurance that state or
local government employment policies. at a minimum. will meet DOL family and medical leave
requirements. Although, as indicated by comments in the Commission on Leave report. further
study of FMLA implementation in state and local government settings may be warranted. there
ng dWMW@;QQ@@S with the law’s implementation in the
state and local public sector at the present time.

Occupational Safety and Health Act

RECOMMENDATION: Make no change in OSHA language regarding state and local
government compliance; but, Increase_DOL_consultation _activities with state and local
governments and(increase federal funding sourceﬁ”or state and local al government training
(&W technical assistance on OSHA requirements as well as funding for implementation of
requirements. e

- M ommta - ? |

Descrinti

The Occupational Safety and Health Act (OSHA) (29 U.S8.C. 651-678) was enacted in 1970. It
establishes standards for safe, healthy, and productive work environments. State governments
and their political subdivisions, as well as the United States government. are specifically
excluded from the definition of “an employer™” under the act. So, state governments and their
political subdivisions are not subject to OSHA requirements unless a state volunteers to
administer the federal OSHA program within their jurisdiction. When a state volunteers to
administer the federal OSHA program, it is required to extend OSHA requirements to all public
employees in the state. Such states are required to submit a state plan of operations to the
Department of Labor (DOL) for approval prior to taking over administration of the federal
OSHA program. If the state plan is approved, the Secretary of Labor is authorized to provide a
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federal assistance grant of up to 50 percent of costs for administration and enforcement. No funding
is provided for program compliance (e.g., training programs. equipment. or facilities modification).

In comparison, for the federal government. the law requires the head of each federal agency to

establish and maintain an occupational safety and health program consistent with OSHA

o equirements. DOL has authority to review the agency occupational health and safety activities:

%%;/‘P éut has no enforcement authority over the federal agency programs) The legislative branch of the
L

% o federal government 1s exempt from complxance with OSHA until January 1, 1997. At that time.

v according to the Congressional Accountability Act of 1995. each employing office in the
legislative branch of the federal government is required to comply with certain OSHA
provisions. :

Background

OSHA provisions are designed to reduce or eliminate work-related accidents, illnesses. and deaths.

e @eduction of work accidents. illness. and deaths will enhance the productivity of our nation’s z<_
workers and will improve the nation’s econom,‘vLAccording to DOL. OSHA's protective standards
and enforcement program are largely responsible for the 57 percent decline in workplace fatalities
over the last 25 years. Each day. however, DOL statistics indicate that more than 6.000 workers still
lose time from their jobs as a result of a work related injury. Besides the personal and family
tragedies. DOL estimates that job-related injuries cost the economy over $100 million a year and
occupational ilinesses cost many times more than injuries.

Although most states operate occupational health and safetv programs. state and local government
employees are not covered by federal OSHA requirements unless their state government volunteers
to administer the federal OSHA program in their state. At the current time, public sector employees
in 23 states are covered by federal OSHA requirements because their state has assumed
résponsibility for operating the e federal OSHA program and the employees in two additional
states are covered by DOL approved OSHA plans for state and local government employees
only. States usually do not choose to administer the federal OSHA program solely to gain
coverage . for their public sector employees. Rather. states choose to assume OSHA

responsnblhues because they see it as a way to continue using a state occupational safety and health

I3t will allow them to maintain
closer relationships with businesses and workers in thelr state than would be possible with federal
government administration of OSHA, or they sense that a state administered OSHA program has
more ability than a federally administered program to deal with local conditions.

Intergovernmental Concerns

State and local government concerns with OSHA requirements included the lack of federal funds
MM, the perception that the program is more focused on monitoring measures
and the collection of fiscal sanctions than on compliance assistance. and the lack of credible
information...on _the_rationale for or the scientific basi_s__gi...many__m
requirements,. In addition. OSHA’s credibility is compromised by the perceived or real
complexity of the programs requirements especially for recordkeeping and reporting purposes.
Intergovernmental tensions grow when such concerns are combined with the realization that state
and local priorities cannot be met because state and local resources have been used to pay for
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federal OSHA requirements whose purposes are misunderstood or insufficiently supported by
good rationale.

The numerous comments received by ACIR from both participating and non-participating OSHA
states attest to widespread misunderstanding about the law’s coverage. The comments also
indicated that there is pervasive misunderstanding as to what is a federal requirement and what is
a state or local government policy decision.

Recom i

ACIR recommends no changes in OSHA related to coverage of state and local employees. At the

same time, the ACIR recommendation recognizes the need for greater communication and 1
interaction between state governments and DOL on OSHA issues to improve understandings about p\(.t\;/ LS
OSHA requirements. Also, there is a need for increased federal technical assw £
support with the implementati HA requirements in the state and Jocal gov government sector. \ < {{

Drug and Alcohol Testing of Commercial Drivers

RECOMMENDATION: Amend the law fo permit alternative testing requirements or
program certification in lieu of testing requirements for small governments. In addition, the
federal government should increase technical assistance to state and local governments on
transportation safety requirements including the control and monitoring of drug and alcohol
abuse by drivers.

Description

The Omnibus Transporiation Emplovee Testing Act of 1991 (P.L. 102-143, Title V) directs the
Department of Transportation (DOT) to issue regulations establishing a program which “requires
motor carriers to conduct preemployment. reasonable suspicion. random. and post-accident
testing of the operators of commercial motor vehicles for use . . . of alcohol or a controlled
substance,”

Background

The primary objective of the rules is to improve transportation safety by deterring misuse of
drugs and alcohol by drivers of large vehicles. Benefits derived from alcohol and drug testing
include the prevention of transportation accidents, improved worker productivity, decreased
health care expenses, and reduced worker absenteeism.

To implement the law, DOT has issued rules requmng alcohol and drug testing for all drivers

who are required by federal and state motor vehicle laws to carry commercial drivers licenses
(CDLs) and ‘who drive | large trucks or passenger vehicles. The rules apply to private com;iéfmes
state and local governments, and other organizations DOT’s random testing requirements provide
for the use of certain procedures, devices, and certified personnel to test employees on a regular
basis. Although law enforcement officers and emergency response workers are exempt from the
drug and alcohol testing requirements. the requirements still cover a substantial number of state
and local government employees. Such employees are required to undergo random drug and

alcohol testing by certain deadlines.
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YEr,

Concerns expressed by state and local officials. especially as applied to small towns with few
employees included disproportionately high costs relative to potential findings and the sense that
methods other than random testing would be as effective in controlling and monitoring drug and
alcohol abuse. Each year, the number of random alcohol tests conducted by the employer must
equal at least 25 percent of all safety-sensitive employers (50 percent for drug tests). Such testing
requirements seem particularly inappropriate, and more costly than beneficial. in small towns
where only one or two long-time employees are subject to the testing requirements.

R iation Rational

ACIR recommends amending the drug and alcohol testing requirements for commercial drivers
to permit alternative testing requirements or program certification in lieu of testing requirements
for small governments. ACIR also urges the federal government to increase its technical
assistance 10 state and local governments on_transportation safety requ1rements ‘including the’
control and monitoring of drug and alcohol abuse by drivers. Providing small towns with
alterfiative means for compliance with the Taw would be similar to exceptions already made In
the Act for law enforcement officers and emergency response workers. Alternative programs and
enhanced technical assistance from the federal government may allow small or remote rural areas
to make more efficient use of their limited resources while maintaining a national commitment to
transportation safety policies.

Metric Conversion for Plans and Specifications

RECOMMENDATION: Congress and the President are commended for extending the
deadline for metric conversion of plans and specifications to the year 2000.

Descrinti

The Omnibus Trade and Competitiveness Act of 1988 requires each federal agency to use the
metric system of measurement in its procurement. grants, and other business-related activities.
except to the extent that such use is impractical. The act permits the continued use of traditional
weights and measures in non-business activities. The National Highway System Designation Act
of 1995 extended the deadline for such conversion to October 1, 2000.

Background

Metric conversion requirements were enacted into federal law because it was recognized that
world trade is geared towards metric and US industries may be at a disadvantage if our nation
continues to use the English system as its standard form of measurement. Also, it was estimated
that cost savings to industries and governments would result from conversion to metric
measurements.

To encourage voluntary shifts to the metric system by private businesses. the Omnibus Trade and
Competitiveness Act required the application of metric measurements to non-business activities
related to federal grants to state and local governments. Based on this law, the Department of
Transportation (DOT) requires state and local governments to convert local highway

14




Draft: May 30, 1996

construction plans and specifications to the metric system. To accommodate difficulties
experienced by state and local governments, DOT has a waiver process to provide exceptions to
the metric requirements. Other federal agencies also have metric conversion policies, but. the
DOT policies have been the subject of the most intergovernmental concerns.

A number of areas throughout the nation have already taken significant steps towards metric
conversion. Further. ACIR received comment from several areas indicating that they intend to
continue conversion efforts on a faster schedule than assumed by the recently extended October
2000 deadline. Such activities are encouraging and will add positive support to metric conversion
efforts. '

Intergovernmental Concerns

The Unfunded Mandates Reform Act of 1995 required ACIR to include in its review of federal
mandates concerns related to metric utilization requirements. The Commission. therefore.
indicated a special interest in metric issues when it solicited comments on existing federal
mandates. Responses on this issue came primarily from local governments who are required to
use metric measurements in the design and construction of federally aided highway projects.
Comments from state governments generally indicated support for metric conversion
requirements or indicated an unawareness of the requirements.

The concemns cited by local governments included the inability to procure supplies in metric
units at the local sites. Also, mentioned was the potential for mistakes in the bidding and
construction process because of the unfamiliarity of local contractors and suppliers with metric
measurements. In addition. concerns were raised that the use of the metric system could create
problems for property owners seeking or providing right-of-way acquisitions. for surveyors. and
for local deed registries.

atio jonal
ACIR commends the Congress and the President for enacting an extended deadline for metric
conversion of plans and specifications. The extension acknowledges the value of converting to
the metric system of measurement. while providing mandate relief to areas unable to meet the
original deadline. DOT’s approval of more than 2,200 waivers of metric requirements attests to
the difficulties some areas are having with the conversion process. The recently enacted extended
deadline retains the requirement for eventual conversion of plans and specifications to the metric

system; but facilitates compliance on a more gradual basis in areas of the country that would
have had difficulty meeting the 1996 deadline.

Medicaid: Boren Amendment

RECOMMENDATION: Repeal the language of the Boren Amendment and insert Ianguageﬂ

specifying that rate determinations are the sole responsibility of each participating state and
that such rates must be established to assure that health and nursing home care is provided in
conformity with applicable federal and state laws and regulations related to quality of care
and safety standards. -

15
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Description

The Boren Amendment requires states to establish reimbursement rates to pay hospitals. nursing
facilities, and intermediate care facilities for services provided to persons eligible for assistance
through the Medicaid program. The law specifies that the reimbursement rates be “reasonable
and adequate to meet the costs which must be incurred by efficiently and economically operated
facilities in order to provide care and services in conformity with applicable State and Federal

*

laws, regulations, and quality and safety standards . . ..

Background

The intent of the Boren Amendment was to give states a means of controlling costs related to
reimbursement claims from providers of Medicaid services. Instead of basing reimbursements on
a cost-related payment requirement for hospitals and nursing home services. the amendment
allows states to pay for services based on a predetermined reimbursement rate. giving states a
basis for denying reimbursement for costs determined to be in excess of that necessary to provide
v ‘efficiently and economically™ delivered services. The language of the law. however. left state
rate determinations open to challenge on several grounds.

nte Ve ncern

Intergovernmental concerns with the Boren Amendment stem, in part. from the fact that the law
gives state governments and the federal government shared responsibility for determining the
reimbursement rates. While the state is to determine rates in accordance with methods and
standards developed by the State. the federal government is required to approve the rates so
established. Federal government approval of a state’s rate determination process or established
rates. however. does not give a state immunity from litigation over the adequacy of their
reimbursement rates or their methods for determining the reimbursement rates.

This lack of immunity. combined with the 1990 Supreme Court ruling in Wilder v. Virginia
Hospital Association. (496 US 498). has created numerous intergovernmental tensions related to
the Boren Amendment. In the Wilder case. the Supreme Court declared medical providers
(instead of the individuals receiving health care) to be the intended beneficiaries of the Boren
Amendment. This ruling allows medical facilities and nursing home to obtain judicial review of
state reimbursement rates under Section 1983 of the Civil Rights Act. In other words. the
Supreme Court ruling allows medical facilities and nursing homes to claim that a state is
violating their civil rights by failing to pay a certain reimbursement rate.

While some state governments have not had problems related to the Boren Amendment. other
states have been sued by medical providers or nursing homes in their state and have been found
liable for significant sums of money to cover retroactive rate increases ordered by a court. In
some cases, retroactive payments are not be eligible for cost-sharing from the federal government
even though the federal government may have approved the rate process or the rates used.
Retroactive payments must be determined within a certain time period to qualify for cost-sharing
from the federal government.

Recommendation Rationale

ACIR recommends repeal of the Boren Amendment and adoption of statutory language making 1t
clear that rate determinations are the sole responsibility of each participating state. To
acknowledge the relationship between reimbursement rates and the quality care given to
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S

individuals participating in the Medicaid program, ACIR suggests that the amended law specifv '\ .
that state determined rates must take into consideration a state’s responsibility for assuring that \0"
the services provided by medical facilities and nursing homes is in conformity with applicable )

federal or state statutes and policies related to quality of care and safety standards. -
The Clean Water Act

RECOMMENDATION: Increase federal funding for states and local governments to support
construction of municipal wastewater facilities and amend the Act to give EPA specific
authority to extend deadlines for compliance on a case-by-case basis.

Descrinti

The Clean Water Act (CWA) provides a comprehensive national program to protect water
quality. The Act requires states to designate the uses of water, to develop water quality criteria to
protect those uses, to monitor the condition of waters. and to report on water quality every two
years. States may administer a permit program for industrial and municipal pollution discharges
and develop programs for the control of pollution from diffuse or nonpoint sources. Local
governments are required. either directly by the federal government or indirectly through state
implementation of federal laws, to treat sewage to national standards and to control discharges
from combined sewers and stormwater drains.

Background

The Water Pollution Control Act of 1948 was the first federal recognition of water pollution as a
national problem. It provided research and technical assistance to state and local governments.
but explicitly preserved and protected “the primary responsibilities and rights of the states in
controlling water pollution.” Eight vears later, the condition of the nation’s rivers and lakes had
not noticeably improved. and in some cases had deteriorated. The Water Pollution Control Act
Amendments of 1936 provided grants to states and interstate agencies for expanded water
pollution control projects. While the law reaffirmed the primary responsibility of states over
water pollution, it introduced a weak form of federal enforcement through federally-called
conferences on pollution. These conferences could ultimately lead to federal court actions against
individual polluters.

Municipal interest groups continued to press for more federal funding for sewage treatment
plants, and they were successful in the Water Quality Act of 1965 and the Clean Water
Restoration Act of 1966. In addition to providing $3.55 billion of grant funds, these laws
formally established a national policy for controlling pollution. The concept of “‘clean waters™
was established as federal policy with the directive that interstate waters would be kept “as clean
as possible.” Most importantly, the Department of Health and Human Services' was authorized
to apply water quality standards to interstate waters and to enforce them if states failed 1o set
their own standards.

The Federal Water Pollution Control Act Amendments of 1972 included national minimum
standards for control of pollutants from industrial and municipal sources. additional controls in

' Formerly the Department of Health, Education and Welfare (HEW)
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ermits as needed to meet state stanm and significant grant assistance to support construction
of municipal sewage freatment facilities. In effect, states and local governments ceded control

over water pollution controls.to the federal government in return f0r feder al fnan01al aid.

In 1977, some additional amendments were made to the Federal Water Pollution Conirol Act
including a provision specifying that law may be referred to as the Clean Water Act. Some
changes in the law were made in 1981 including changes related to grant assistance for sewage
treatment facilities provisions. Then, in the Clean Water Act Amendments of 1987, federal
financial assistance was changed from direct grants to capitalization of state loan funds. Under
the State Water Pollution Control Revolving Funds program, money used for wastewater
treatment construction is repaid by loan recipients to the states to be used for future construction
loans to other communities. Although states ‘were to have greater flexibility in exchange for a
phase-out of federal assistance, the 1987 amendments added several requirements. including
requirements for state programs to control nonpoint sources of pollution and requirements for
municipalities to remove harmful amounts of toxins from their sewage and to- establish

~ stormwafer management programs.

Substantial progress has been made under the CWA in preserving and enhancing the nation’s
water quality. National minimum guidelines are an important means of reducing the chance that
downstream communities are not saddled with pollution from upstream communities which may
be in another state.

Intergovernmental Concerns

State and local government concerns include issues related to the progressively more stringent
requirements on municipalities to meet the statutory goal of zero discharge of pollutants and the
adequacy of federal financial assistance for municipal wastewater treatment construction.
Although local governments pay a considerable share of the cost for municipal water quality
infrastructure. states and localities contend that without increased federal funding small
communities will not be able to make needed investments in pollution control to meet the tighter
federal standards. It is also argued that thet-a continued federal funding role is necessary to assure

.that overall clean water standards are maintained.

In addition. despite strong support for the program. some states have encountered administrative
problems with the State Revolving Fund program and some small communities have found it
difficult to participate in the program. Also. intergovernmental tensions increase when there are
gaps between authorized funding levels and state needs. These tensions are aggravated when
federal funding to aid in water pollution cleanup decreases at the same time that federal
requirements—such as those dealing with stormwater drainage—are becoming more stringent
and more expensive to implement. Sustained financial assistance and implementation flexibility
for small communities will be needed to continue meaningful progress towards compliance with
federal stormwater and nonpoint source pollution controls and other water quality requirements.

R endation Rational

ACIR recommends retaining a national clean water program while recognizing that increased

federal financial assistance and increased authority for EPA to approve alternative program

/”
methods schedules. .or-standards would facilitate achievement of national goals in many areas
@urrcm law-requirements ~Adjustment of the 1mplementauon PI‘OV!S]OHS of the

Clean Water Act would give the EPA greater. flexibility in addressmg prlorltles AlsoTnE;éased
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federal financial assistance for clean water programs would preserve the partnership between @ Li“
federal. state, and local governments in this important national policy area. State and local t“ A:
governments traditionally have been concerned about reducing pollution and have demonstrated ~ &*
their willingness to work constructively with federal officials to design realistic programs that

can be completed within their technical and budgetary constraints.

(o3
A

oo
RECOMMENDATION: Increase federal funding to 40% of the excess costs of special
education as is authorized by the Individuals with Disabilities Education Act and amend the
Act to relieve state and local governments of prescriptive administrative and recordkeeping ’,)
requirements unrelated to the education of individuals with disabilities. Also, amend the Act to S T \\\
Sfoster increased use of mediation and other forms of alternative dispute resolution. P »/
!!gsgripﬁon e J\Jyj«;f
The Individuals with Disabilities Education Act (IDEA) (P.L. 101-476) requires local school
systems to provide a free appropriate public education for children with disabilities in the least
restrictive educational setting. to the maximum extent possible with students without disabilities.
The act specifies that a free appropriate public education must be directed at the particular needs
of the disabled child through an individualized educational program. The law provides that
federal aid to states for elementary and high school education will be available only after a state
has a federally approved plan for educating children with disabilities. In addition. IDEA requires
participating states to establish specific administrative procedures by which parents or legal
guardians may challenge the identification. evaluation, or educational placement of the children.
Requirements of the law are conditions of federal assistance or duties arising from participation
in this voluntary federal program. All states have participated in the IDEA program since its
inception in 1975.

Backgroynd

In 1972, a federal court decision in a “right to education™ case. Pennsylvania Association for
Retarded Children (PARC) v. Pennsylvania [343 F. Supp. 279 (3d Cir. 1972)] required equal
protection and due process rights to children with disabilities. In response to this case. Congress
passed the Education for All Handicapped Children Act in 1975, determining that state and local
educational agencies were responsible for educating all students with disabilities, that state and
local governments lacked the financial resources to do this, and that the federal government had a
national interest to assist in meeting the educational needs of students with disabilities in order to
assure equal protection under the law.

Individuals with Disabilities Education Act

The Supreme Court, in 1984, further acknowledged the intergovernmental partnership in the area
of special education. Smith v. Robinson [468 US 992 (1984)] reiterated that the Act was a
“comprehensive scheme set up by Congress to aid the States in complying with their
constitutional obligations to provide public education for handicapped children. . . . The [IDEA]
was an attempt to relieve the fiscal burden placed on States and localities by their responsibility
to provide education for all handicapped children. . . . The responsibility for providing the
required education remains on the States.”
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Since its enactment, the benefits of IDEA have been significant. Through IDEA programs.
millions of students with disabilities have been helped to become fully participating, working
members of society rather than being dependent on public funds. Before the IDEA.
approximately one million children with disabilities were totally excluded from the public school
system. and another four million did not receive appropriate educational services to enable them
to have full equality of opportunity. Since 1976, the number of disabled children served has
increased dramatically.

Intergove nta ncerns

Despite the success of educating millions of children with disabilities. IDEA has raised
administrative and financial concerns among state and local governments. There is concern about
the costs associated with administering the program and with complying with the paperwork
requirements of this complicated and highly process-oriented law. Prior to the 1975 enactment of
IDEA. Congress gave considerable thought to the amount of the federal contribution to be
authorized. As enacted. the law authorizes the federal government to reimburse states for 40% of
“Texcess cost of special education based on a national average per pupil expenditure. The
intergovernmental tensions over IDEA have arisen. in part. because the annual federal
appropriation for IDEA has never been sufficient to fund the maximum grants authorized under

related to special education and the Fiscal Year 1995 appropriation only covered 7 percent of the
excess costs of special éducation. -

When IDEA was originally enacted. states were making an effort to comply with the judicial
mandates providing for a right to education, but often lacked the financial resources to fully

saying:

The Committee would fail to meet its obligation if it did not assess the full cost of
educating a handicapped child and assign some share of the cost as an equitable
portion to be borne by the Federal government in carrying out the national policy
and objectives of the legislation. To have failed to set any dollar amount to be
paid for each handicapped child would have provided no guidance whatsoever to
the budget and appropriations committees. The Committee has in fact
exhaustively studied the educational needs of handicapped children and has made
an informed determination of what should be an appropriate contribution to State
and local educational agencies to help meet those needs. In making this
determination, the Committee has considered the urgent needs of handicapped
children and the large burden borne by State and local educational agencies in
meeting those needs.

If a state accepts an IDEA grant, numerous administrative and procedural conditions are
attached. States and local governments argue that the requirements under the Grants to States
program do not provide enough flexibility and require states to accomplish more than they are
able. given the amount of aid provided. States and school districts argue that they have no
practical choice but to accept IDEA grants because they need the fund: but. then. they find
themselves obligated to serve disabled students according to extensive and detailed
specifications. In response to state and local government concerns, the Department of Education
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has made efforts to consult with parents, educators, and administrators and to solicit proposals
for changes as a part of the reauthorization of IDEA.

Finally, the private right of action and due process procedures in IDEA have been cited by states
and local education agencies as creating a time-consuming and adversarial atmosphere that draws
funds from educational programs and results in school district decision-making that is based on
avoidance of costly legal process rather than appropriate education. Currently, local agency
decisions may be challenged in either state or federal court, and, in some cases, parents bringing
actions on behalf of their children may be entitled to reimbursement for their costs, including
attorney and court fees. Mediation, or other types of alternative dispute resolution could have
major effects in reducing the adversarial condition of the process, facilitating better
communication between the parties, and promoting cooperation.

c atio i |

ACIR recommends the full amount of funding authorized by IDEA. 40% of the excess costs of
special education, be made available to state and local governmenss. Also. ACIR recommends
TDEA be amended loTeTleve State and local _governments of prescriptive administrative and
recordkeeping requirements, especially the costly. requirements_not_directly related to the
“education of individuals with disabilities. Finally, ACIR recommends IDEA be amended to
foster increased use of mediation and other forms of alternative dispute resolution. The goal of
the amendments should be to reduce the need for due process hearings and court actions and to
help state and local governments focus on providing education. rather than issues related to

litigation.

Americans with Disabilities Act

RECOMMENDATION: Provide increased technical assistance and educational information
to state and local governments, as well as increased funding for compliance with mandated
ADA requirements. Amend ADA to require the federal government to coordinate enforcement
and technical assistance in areas where there are cross-agency issues.

Descrinti
Title 1 of the Americans with Disabilities Act of 1990 (ADA) (P.L. 101-336) compels employers.
including state and local governments, to make “reasonable accommodations™ for disabled
workers, but not changes that would involve “undue-hardship.” T

Title 1I of the law provides that no qualified individual with a disability shall be excluded from
participation in or be denied the benefits of the services, programs. or activities of a public entity
or subjected to discrimination by any such entity. In other words, Title II requires state and local
governments to assure “program accessibility” to all persons with disabilities.

Title 11 also seeks to ensure that people with disabilities have access to transportation by
requiring that all new buses are accessible and that transit authorities provide supplementary
paratransit services or other special transportation services for individuals with disabilities who
cannot use fixed-route services. In the area of rail transportation, the ADA requires that all new
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rail vehicles and all new rail stations be accessible. and existing rail systems have one accessible
car per train.

Backgrou

ADA was enacted to expanded civil rights protection to about 49 million Americans with mental
and physical disabilities. Besides enabling many person with disabilities to more fully participate
in mainstream of American life, the law has provided important and necessary social benefits
that allow persons with disabilities to become self-sufficient and productive members of our
nation’s society.

Discrimination against disabled persons has been prohibited in state or local government
activities using federal funds since the enactment of the Rehabilitation Act of 1973.
Discrimination in housing programs has been precluded since the enactment of the Fair Housing
Act of 1988. So, a number of state and local government activities have been subject to non-

discrimination provisions similar to the ADA requirements since 1973. ADA. however.

significantly extended the requirements by applying non-discrimination standards to all state and
local government programs and services.

Furthermore. unlike the provisions in Title I of the law regarding employer responsibilities or the
provisions in Title II of the law regarding paratransit, the ADA statutory language concerning
program accessibility contains no “reasonable accommodation_ or ““undue hardship™ clauses.
Thus-stateand 16¢al goverfimenits ésséntially have no flexibility in their ADA implementation
efforts to assure program accessibility to person with disabilities. The Department of Justice
regulations alleviate this situation to some extent; but, the language of the law itself has no

provision for exceptions.

ergover ntal Concer

Most state and local government concerns with ADA implementation relate to the Title Il
requirements concerning program accessibility and paratransit issues. Funding and time limit
deadlines are the main issues of concern, not the purposes or general goals of the law.

Although various sources of federal funding can be used for ADA compliance activities. virtually
no federal funding has been directly appropriated to cover state and local governments ADA
compliance costs which can be quite substantial. For example. the American Public Transit
Association estimates that total ADA costs exceed $1.4 billion annually, including some $1.1
billion in paratransit costs, creating capacity constraints on existing systems and limiting public
transportation service in some cases. This situation has given rise to intergovernmental concerns
in many areas especially those that are struggling with state or local budget constraints.

As noted above, federally imposed time limits for ADA compliance are also a source of
intergovernmental concern. Changes to existing facilities to meet program accessibility
requirements were to be made by January 26, 1995. Many state and local governments were not
able to meet this deadline and are now out of compliance with the law.

Moreover. numerous misunderstandings exist about ADA requirements. Despite the efforts of
the federal government to disseminate information about ADA. there is still confusion between
the federal government and the states and_ localmes about what srequ]'—"'me’r_the Act. The

o
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programs, services, and facilities that are not actually required. Often the changes are made to
avoid the threat of potentially expensive litigation under the federal statute.

There are also large gaps in information about assistance available to comply with the ADA.
Some educational and technical resources exist in nonprofif service agencies and from private
for-profit legal and technical consultants, but obtaining federal technical support has been
difficult for small governments. According to the National Council on Disability, without
increases in information dissemination and technical assistance services, the demand for
assistance and guidance will continue to overwhelm government resources.

Finally, federal enforcement of ADA is sometimes uncoordinated. with eight federal departments
having some enforcement power. The Justice Department and the Equal Employment
Opportunity Commission have prime responsibility for processing complaints under ADA. The
Federal Communications Commission manages telecommunications issues. The National
Council on Disability is an independent federal agency that identifies emerging issues and
recommends disability policy to the President and Congress. The Architectural and
Transportation Barriers Compliance Board (Access Board) provides some educational and
technical assistance guidelines regarding accessibility. In summary, there is not a single. clearly
designated. primary regulatory and enforcement agency. This creates problems for states and
local governments in complyving with the law and aggravates intergovernmental concerns. So.
clearly there is a need to identify and address ADA definitions and policy conflicts. the limited
federal enforcement capabilities. and backlogged federal complaint processing situation.

Recommendation Rationale

The Commission’s recommendation supports ADA’s policy goals and recognizes the regulatory
efforts made to provide flexibility to state and local governments in meeting the program
accessibility requirements of the law. ACIR recommends increased technical assistance and

educational information to state and local governments on ADA requirements and increased
federal funding for compliance. Also, ACIR recommends that the federal government be
required to improve the coordination of enforcement and technical assistance in areas where
multiple federal agencies are involved in ADA activities. Such changes in the law continue to
recognize the rights of persons with disabilities; and. yet, recognize that state and local

governments need greater federal support in their compliance efforts.

The Safe Drinking Water Act

RECOMMENDATION: Enact amendments to the Safe Drinking Water Act similar to those .

approved by the Senate in S.1316 (104th Congress) including language permitting states
increased flexibility for implementation of national standards.

D .
The Safe Drinking Water Act (SDWA), enacted in 1974, regulates drinking water standards for
58,530 waterworks serving 25 or more persons on a regular basis. The law directs the
Environmental Protection Agency (EPA) to establish maximum levels for chemical, radiological.

and microbiological contaminants in public water systems. The law also establishes wellhead
protection programs. certifies and specifies appropriate analytical and treatment techniques. and
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establishes enforcement and public notification procedures. It requires drinking water suppliers
to assume a wide range of responsibilities, including monitoring of the water supply.

Background

Federal involvement in the safety of drinking water gives greater recognition to the national
policy concerns related to the public health aspects of drinking water for residents of
communities and to persons visiting or traveling through communities. Prior to the 1974
enactment of the SDWA, the US Public Health Service (PHS) was responsible for developing
and setting drinking water standards which could be used by the state and local governments.
This situation is not unlike the situation today for restaurant inspections and other public health
and safety issues which remain primarily a state or local government responsibility with PHS
guidance.

The direct involvement of the federal government in drinking water issues began after a 1969
PHS study found that many of its drinking water standards were based on insufficient data and
~did not cover many known contaminants. Also, a nationwide study of community water systems
revealed widespread water quality and health risk problems resulting from poor operating
procedures, inadequate facilities, and poor management of public water supplies in communities
of all sizes. These developments provided a basis for the enactment of the 1974 law.

In 1986, the law was amended to identify 83 specific contaminants for which EPA was to set
standards and it mandated EPA regulations governing filtration for surface water supplies and
disinfecting for systems using surface or ground water. The law requires that 25 additional new
contaminants be regulated every three years.

Intergovernmental Concerns

Because the safety of drinking water has long been a state or local government responsibility,
these governments generally do not object to assuming the costs of providing safe drinking
water. Rather, their concerns over the SDWA hinge on what constitutes safe drinking water and
how to achieve it in the most cost-effective way.

The high' cost associated with SDWA compliance requirements lead some state and local
officials to suggest that local areas should have flexibility to select contaminants to regulate and
to set water quality standards. Others argue that requirements to implement the SDWA should
focus efforts on the highest priority threats to public health and should encourage cost-effective
measures to gain the greatest risk reduction for drinking water dollars invested. The
Congressional Budget Office (CBO) reports that “$1.4 billion to $2.3 billion per year should be
viewed as a range of estimates of the total cost that water systems will bear to comply with
SDWA regulations that went beyond pre-SDWA standards.” '

Intergovernmental tensions also are raised significantly when federal financial support fails to
keep up with the increasing cost to comply with federal drinking water requirements. The lack of
federal financial assistance for compliance is particularly troublesome for small systems as is the
lack of adequate implementation flexibility. State and local officials allege that, in defining what
level of drinking water protection is affordable nationally, the SDWA looks to the capability of
the larger systems, which serve 80% or more of the American people on public water supplies. It
is noted by those making such arguments that tests which have nominal costs per customer for
large systems may, in some instances, be extremely costly per customer for small systems and
may be beyond a small system’s technical capacity to comply. According to EPA estimates,
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small systems will require investments of nearly $3 billion through the end of the century to
comply with all regulations and an additional $20 billion to repair, replace, and expand the basic
infrastructure to deliver drinking water. While vanances and exemptions are permitted in some
circumstances, the procedures required to obtain such variances or exemptions may be difficult
for some communities to meet.

R ation Rational

ACIR’s recommendation encourages the Congress and the President to enact SDWA
amendments similar to those approved by the Senate in the first session of the 104th Congress (S.
1316). Such amendments, in ACIR’s opinion, will alleviate or repeal the provisions of the
current law creating the most intergovernmental tensions. Among other things the amendments
should reduce the number of mandatory tests for contaminants, eliminate test requirements for
contaminants not a threat in certain local areas, and an ease of provisions for treatment of surface
water supplies. In addition, as included in S. 1316, ACIR encourages the Congress and the

~ " President to approve funding appropriations for state capitalization loan funds to subsidize

financing costs on loans taken out by state or local governments to fund SDWA compliance
efforts.

S. 1316 reflects a bipartisan effort to reduce regulations imposed on states and public water
systems, to increase state authority and flexibility, and to provide federal financial assistance for
an unfunded mandates within the SDWA. In addition to directing EPA to consider costs and
benefits when setting standards, the legislation gives EPA increased flexibility to target
contaminants of particular concern and to provide funds to advance environmental concerns.

In particular, ACIR commends to the Congress and the President the following items in S. 1316.
The drinking water State Revolving Fund to help community water systems finance projects to
comply with federal mandates. The replacement of the requirement that EPA regulate 25
contaminants every 3 years with a process for identifying contaminants for regulation. The
authority given to states to implement alternative monitoring programs. The provisions
authorizing EPA to set standards that balance competing health risks and to allow the use of
affordable technologies for systems serving fewer than 10,000 persons. The programs for
technical assistance, operator training, restructuring, and capacity building for small water
systems. The program, based on voluntary partnerships between state and local governments, to
protect drinking water sources. The increased flexibility given the federal and state agencies.

Endangered Species Act

RECOMMENDATION: Amend the law to give state and local governments an official role
in the management and planning decisions affecting the listing process, beyond the traditional
consultation and full notice and comment requirements currently in effect.

Descrinti
The Endangered Species Act of 1973 (P.1- 97-304) requires every federal agency to ensure that
any action it authorizes, funds, or carries out is not likely to jeopardize the continued existence of

listed threatened and endangered species or the destruction or adverse modification of critical
habitat. The environmentally protective features of this law are activated by a “listing” of an
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endangered species, which may be based on any one of a number of statutory factors. The
“critical habitat” for a listed endangered species is defined to include areas “essential for the
conservation of the species,” a designation that protects the habitat as well as the species. The
critical habitat standards apply to specific areas “which may require special management
consideration or protection.” Under the law, state, local, and tribal governments may not obtain a
federal permit, license, or grant if the project does not comply with federal standards for
protecting endangered species. There is an exemption process allowing consideration of
economic factors, but these provisions are rarely utilized.

The heads of federal agency are directed by the law to cooperate with the states in conserving
protected species and, if the state endangered species programs meet certain federal standards,
the heads of federal agencies must enter into cooperative agreements to assist states in their
endangered species programs. After a cooperative agreement is signed, the states may receive
federal funds to implement their endangered species program, but the states must normally
provide a minimum 25% matching amount.

Background

Federal involvement in endangered species began with a 1966 law that called for saving US
wildlife, but provided the federal government little power to take specific actions. Three years
later, an international focus on endangered species looked at the problem of preventing extinction
worldwide. During the early 1970s, concern with environmental issues swept the country and
prompted the federal government to pass the Endangered Species Act (ESA). Since its inception,
ESA has been credited with helping preserve such nationally symbolic animals as the bald eagle
and the grizzly bear. The law is also credited with helping the populations of an estimated 500
species to rebounded. The federal government’s list of endangered and threatened animal and
plant species now numbers approximately 1,500 and another 3,700 species are being considered
for the list.

In 1978, the Supreme Court in Tennessee Valley Authority v. Hill, (437 US 153), found that the
provisions and restrictions in ESA concerning protection of species are absolute. The Court
found an “explicit congressional decision” to afford “first priority” to saving endangered species
and a “conscious decision” by the Congress to give endangered species priority over the
“primary missions” of federal agencies (i.e. over activities such as programs for economic
growth and development.) Shortly after this decision, the law was amended to authorize the
consideration of factors other than conservation of endangered species if the federal agency or
the state or local government involved in the decision-making process can show that the value of
the project jeopardizing an endangered species outweighs the concerns for protection of the
species or that modification or dismantling the project would cause undue social and economic
hardship. An Endangered Species Committee is charged with reviewing and acting upon the
exemption requests; but it has rarely been called on to do so.

Intergovernmental Concerns

Intergovernmental tensions arise in relation to ESA-issues because state and local governments
often feel they have an inadequate share of decision-making authority in the management and
planning decisions affecting the listing of threatened and endangered species. The listing process
is perceived as rigid and the Act’s provisions concerning exemptions to meet local conditions is
thought to be quite limited.
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Also, there is concern that valuable public and private economic development activities are being
impaired by strict federal regulation. Critics argue that such impairment is causing widespread
economic and social hardship in communities throughout the nation. Some state, local, and tribal
governments argue that, for the law to work effectively and efficiently, they need incentives to
provide habitat for endangered species and the freedom to administer and enforce standards to
achieve this goal. State and local governments are pleading for a compromise between economic
activity interests and species conservation needs.

Substantial reform efforts are currently underway in both the administration and the Congress to
resolve some problems with the ESA. The Department of Interior is building a partnerships with
states in endangered species candidate conservation and recovery programs, is implementing
uniform “peer review” procedures to ensure that every listing and recovery program is reviewed
by independent scientific experts, and developing regulatory relief for small landowners.
Proposed legisiation amends ESA extensively by, among other things, tightening standards for
listing petitions, increasing state involvement at various stages, reviewing various scientific
issues under the Act, giving agency heads greater authority in reconciling conflicts between ESA
and other laws, and requiring agencies to minimize adverse impacts on private property.

R jation Rational

ACIR recommends the ESA be amended to give state and local governments an official role in
the management and planning decisions affecting the listing process, beyond the traditional
consultation and full notice and comment requirements currently in effect. State and local
governments should be recognized in the law as co-makers of national policy on endangered
species protection efforts and authority for species protection should be a shared responsibility
between the federal government and state and local governments. In addition, the law should
provide flexibility for states to implement their own conservation plans for specific species
within their state boundaries. Broader participation by state, local, and tribal governments will
improve the data collection process and allow biological science, economic constraints, and -
available management resources to be taken into account on a regional basis.

The Clean Air Act

RECOMMENDATION: Make no change in existing federal standards but increase federal
aid and technical assistance to help states comply.

Descripti

The Clean Air Act (CAA) (P.L. 95-95) enacted a series of related programs designed to protect
health and the public welfare from emissions polluting ambient air. The CAA requires states to
submit for federal approval a state implementation plan for meeting air quality standards
established by the federal government. These plans must include emissions limitations and
schedules of compliance. The act specifies how to measure different types of pollution, the
standards that must be met for each type of pollution, the specific compliance measures that may
be taken, and the deadlines for those actions. Some federal financial assistance for planning and
implementation is authorized in the law, but each state must provide assurances that *“the State or
general purpose local governments will have adequate personnel, funding, and authority under
state and, as appropriate, local law to carry out such implementation plan.”
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Background

The first national air pollution legislation came in 1955 as a reaction to killer smog in Donora,
Pennsylvania; New York City; and London, England. Before then, the efforts to control air
pollution were made primarily by cities. The first state law was enacted in 1952. Cities
experiencing difficulties enforcing local air pollution laws supported national air pollution
legislation because local polluting industries threatened to move to other less regulated areas.
The federal government was reluctant to enter the pollution control field because such regulation
was seen as protecting the health, safety, and welfare of the people, a proper traditional function
for the states under their police powers. The committee report on the 1955 bill noted, “The bill
does not propose any exercise of police power by the federal government and no provision in it
invades the sovereignty of states, counties, or cities.” It did provide for research, training,
demonstration projects, and grants-in-aid to local governments.

The Clean Air Act of 1963 signaled the beginning of change in the pattern of federal-state-local
relations by authorizing national air quality criteria and permitting federal intervention inthe
state if the state could not deal appropriately with the problems. It also provided grants to states
and recognized their need to develop statewide control laws. With the passage of the Air Quality
Act of 1967, states were required to develop, set, and implement plans to achieve national air
quality standards. Increased federal grants accompanied the new requirements. By 1970,
however, only 21 states had developed air pollution control plans and a general consensus grew
for an expanded federal government role in the control of air pollution. The growing support for
federal involvement in air pollution control culminated in the enactment of the Clean Air Act
(CAA) of 1977.

By 1990, though, there was still public concern that expected benefits of federal clean air
requirements had not been achieved. As a result, the CA4 Amendments of 1990 were enacted.
The 1990 amendments required state and local air quality agencies to help implement the act
through development and revision of state implementation plans and enactment of state laws to
implement required federal programs. Air pollution sources were required to respond to new and
more stringent requirements and obtain permits, conduct monitoring, and add pollution controls
or change production processes to further reduce emissions. The CA4 Amendments of 1990 also
targeted smaller pollution sources, including facilities owned by local governments.
Governments in areas with moderate carbon monoxide pollution were required to adopt vehicle
inspection and maintenance programs and to use cleaner oxygenated fuels. Areas with moderate
ozone pollution were required to set up similar programs and to require use of gasoline-pump
devices to capture vapors. As a negative compliance incentive, the CAA allows federal highway
construction assistance funds to be withheld from states that fail to implement the law’s
requirements.

Intergovernmental Concerns

Although the Clean Air Act has been effective at bringing nonattainment areas into compliance
with national ambient air quality standards, states have expressed concerns regarding the
implementation of certain air pollution control programs. A major point of contention has been
the degree flexibility that EPA has allowed the states in the development of air pollution control
programs. State and local governments have considered some federal requirements more costly.
and burdensome than necessary to achieve air pollution control goals.
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In response to the concerns of state and local officials, the federal government has relaxed rules
in several programs, notably those involving employee commute options and inspection and
maintenance requirements for auto emission control systems. Nevertheless, state and local
officials argue that further flexibilities could allowed in the CAA requirements and in future state
implementation plans while still assuring improvement in air quality.

R Jation Rational

ACIR recommends retaining existing federal clean air standards as well as incentives for
compliance with the standards. Also, ACIR recommends increased federal fiscal assistance to
. . . . I yercaaE T . .
implement air pollution controls and 1rm\dfederﬁl consultation with, or technical assistance
to, state and “local governments. These recommendations would facilitate state and local
government compliance with federal air pollution standards and would expedite achievement of
national goals for air pollution control.

Davis-Bacon Related Acts

RECOMMENDATION: Amend the related laws to exempt projects below a higher dollar
threshold than exists in most laws and consider exempting projects in which federal
participation is a low percentage of total project costs.

Descripti
The Davis-Bacon Act (40 U.S.C. 276a-7), was enacted in 1931. The act applies to 100 percent
federally-funded contracts over $2,000 for construction, alteration, and/or repair work. The law
requires such contracts to specify the minimum wages to be paid to various classes of laborers
and mechanics employed under the contract. The minimum wages must be based on wage rates
determined by the Secretary of Labor to be prevailing for the corresponding classes of laborers

and mechanics employed on similar contracts in the city, town, village, or other civil subdivision
of the state in which the work is to be performed.

State and local construction projects are not covered by the Davis-Bacon Act itself. However,
about 60 other federal laws (known as Davis-Bacon Related Acts) make compliance with Davis-
Bacon Act provisions a condition-of-aid for grants to state and local governments. For example,
laws authorizing grants for construction programs related to low-income housing, highways, and
waste water treatment facilities often include a provision requiring compliance with Davis-Bacon
Act provisions such as the prevailing wage requirements.

Background

The Davis-Bacon Act was enacted during the great depression to bring stability to the
construction industry by placing a floor under wages for certain types of construction jobs. The
law prevents contractors from underbidding other contractors on projects funded with federal
dollars by hiring workers willing to accept wages lower than the prevailing wage in the area of a
construction project. Davis-Bacon requirements are meant to guarantee that the federal
government’s vast purchasing power, coupled with a requirement to award contracts to the
lowest bidder, will not undercut construction wages in local labor markets or undermine local
economies.
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The effectiveness of Davis-Bacon Act requirements is the subject of considerable debate with
both positive and negative opinions being strongly held by various parties. For example, some
parties claim repeal of the Davis-Bacon Act will save money while others argue that a repeal will
make little or no difference in the cost of construction projects. Likewise, some parties claim that
Davis-Bacon requirements are still appropriate to assist local economies while other parties
allege that Davis-Bacon requirements hinder the growth of local economies by forcing state and
local governments to divert resources from their construction priorities to cover the cost of
projects subject to Davis-Bacon requirements.

Intergovernmental Concerns

As noted above, state and local governments are only subject to Davis-Bacon Act requirements if
they receive federal financial assistance through a Davis-Bacon Related Act (i.e. a law that
includes language making receipt of federal funds contingent upon compliance with Davis-
Bacon Act requirements.) When Davis-Bacon requirements are made applicable to a federally-
assisted state or local government construction project, the state and local government concerns
include the same arguments noted above concerning the effectiveness of the law in federal
construction projects. For example, some state and local governments claim that Davis-Bacon
requirements increase the cost of projects by mandating wages higher than would otherwise be
paid in the area of the construction projects. Also, concerns are expressed about the
recordkeeping and reporting requirements related to documentation of Davis-Bacon Act
compliance.

Intergovernmental issues are aggravated when Davis-Bacon Related Acts apply federal
construction requirements with no special exceptions to recognize the nature of the state or local
construction project or the percentage of federal funds compared to total project cost.
Intergovernmental concerns are relieved in some Davis-Bacon Related Acts with language
making the applicability of the requirements subject to certain conditions. For example, in the
Housing and Community Development Act of 1974 for the Community Development Block
Grant program, the Secretary of Housing and Urban Development (HUD) is authorized to waive
Davis-Bacon Act provisions in connection with grants to Indian tribes.[Section 107(e)(2)]. In
other laws within HUD’s jurisdiction Davis-Bacon Act requirements do not apply to projects
involving less than 8 housing units.

Also, Davis-Bacon Related Acts usually fail to acknowledge that many states have their own
version of Davis-Bacon requirements which are applicable to construction projects funded with
state money. In these situations, the application of the federal Davis-Bacon requirements may
conflict with state requirements and create a situation inappropriately detrimental to
intergovernmental comity while not necessarily benefiting working men and women any more
than would be true under the state law.

R jation Rational

ACIR recommends that the Davis-Bacon Related Acts be amended to exempt state and local
projects with a cost below a higher dollar threshold than exists in most laws. Also, ACIR urges
the Congress and the President to consider exempting state and local projects in which the
federal funding share is a low percentage of total cost. These recommendations recognize the
national interests, which led to making Davis-Bacon compliance a condition-of-aid in 60 plus
federal laws, while also recognizing the concerns of local and state governments regarding
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Davis-Bacon Related Act requirements. The goal of amendments to Davis-Bacon Related Acts
should be to allow state and local governments greater flexibility in federally assisted
construction projects to apply state laws concerning working men and women and to use total
funding available for a project in a manner which best achieves the state and local governments
priorities.

Required Use of Recycled Crumb Rubber (Repealed)

RECOMMENDATION: Commend the Congress and the President for repealing this federal
mandate.

Descripti
Section 1038 of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) (P.L.
102-240) required states to satisfy a minimum tonnage utilization requirement for asphalt
pavement containing recycled rubber on federal-aid projects. The requirement was 5 percent for
1994, 10 percent for 1995, 15 percent for 1996, and 20 percent thereafter. The Secretary of
Transportation (DOT) could waive the penalty for any three-year period on evidence of health,
environment, and performance problems associated with asphalt pavements containing rubber.
Individual state exceptions could also be made if there was an insufficient supply of scrap tires.
Section 205(b) of the National Highway System Designation Act of 1995 repealed this mandate.

Background

This provision was adopted to encourage states to build better, longer lasting roads and to reduce
used tire stockpiles.

Although this mandate has been repealed, ACIR has retained a discussion of this mandate in this
report on federal mandates because it presents an outstanding example of a mandate that should
have been given greater consideration from an intergovernmental perspective prior to enactment.
Intergovernmental Concerns

State and local government concerns with the requirement for including recycled crumb rubber in
asphalt pavement on federally aided highway projects varied according to conditions in
individual states. In some cases, it was argued that the material was inappropriate for use in the
state’s roads because of weather and other conditions. In other cases, it was noted that there was
no need to recycle crumb rubber in asphalt because other markets exist for the use of crumb
rubber. In one instance, a state reported the needed to import old tires into the state just to meet
the crumb in asphalt requirements.

Besides the general sense that the law inappropriately infringed on traditional state or local
regulated activities, intergovernmental tensions were raised by the law’s provision allowing the
withholding of highway funds if a state failed to comply with the recycled crumb rubber
requirements. The federal intrusion into this area of state operations, along with the withholding
of grant money for non-compliance, demonstrate the breakdown intergovernmental comity
surrounding this particular issue.

State and local government concerns were corroborated by construction industry concerns about
both the integrity of the pavements and the life-cycle maintenance costs of crumb-rubber-mix
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asphalt. Research had not completely shown any improved life of asphalt pavements using crumb
rubber, while the costs doubled in many instances. According to the American Association of
State Highway and Transportation Officials (AASHTO), costs vary regionally and from product
to product but could result in 20-100 percent higher paving costs for construction of short life
and poor quality roads. It was also contended that the law mandated an engineering approach that
is still experimental and has unresolved environmental, health, and safety issues.

R Jation Rational

ACIR commends the Congress and the President for repealing the mandate requiring the use of
recycled crumb rubber in asphalt. The repeal recognizes that most state and local governments
and highway user interest groups do not believe there is sufficient benefit in using waste tire
rubber in hot-mix asphalt to justify the costs or the need for a federal mandate to create a national
policy on this issue.

FUTURE ACTIONS RELATED TO FEDERAL MANDATES AND THEIR (“ ‘ [/r’?/
IMPACT ON INTERGOVERNMENTAL RELATIONS ("
P (},U

Enactment of the Unfunded Mandates Reform Act of 1995 was the beginning, noyhénd, of a

process to provide mandate relief for state and local governments. The legislative debate
preceding enactment of the Act resulted in a compromise regarding prospectiy€ vs. retrospective
applicability of the law. Under the compromise, Titles I and II of the  statute established ‘\
mechanisms to provide relief from future mandates—as exhibited in the Jahuary 1996 legislative X\y‘u
debate on the telecommunications bill—but, thw@@lief from existing federal i. &3
mandates. For existing federal mandates, Title III of the statute-directed"ACIR to review the SO i
impact of federal mandates on state and local governments and to submit a report to Congress 9\\B\

and the President with recommendations. Essentially, the law postponed the discussion of ~*
existing mandates for one year.

During the course of the study, over 200 mandates—mandates being broadly defined under Title
III of the Act—were identified to ACIR by state and local governments and other organizations
(An inventory of these mandates can be found in ACIR’s Catalogue of Federal Mandates on
State and Local Governments). This report concentrates on 14 specific mandates of concern.
Other mandates are also in need of thorough review. For example, requirements for
identification, management, and disposal of solid and hazardous waste materials under the
Resource Conservation Recovery Act (RCRA) and the Superfund program were cited by state and
local governments as needing review. Also, components of Medicaid caseload eligibility
regulations, job training services, and “Motor Voter” requirements are causing significant
concerns for state and local governments. A review of some of these additional mandates should
be authorized as soon as possible.

The review of existing mandates has already contributed positively to improvements in
intergovernmental relations. Advocacy groups on all sides of various mandate issues have started
to rethink their positions, to better articulate their concerns, and to discuss issues face-to-face
with one another. In addition, several of ACIR’s recommendations mirror similar proposals and
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events unfolding in the executive, legislative, and judicial branches of the federal government.
The Administration’s Fiscal Year 1997 budget calls for repeal of the Boren Amendment.
Amendments to the Safe Drinking Water Act have passed the Senate with bipartisan support and
may be enacted during 1996. A recent Supreme Court decision in Seminole Tribe of Florida vs.
Florida challenges the power of Congress to create a private right of action against a state if the
state has violated a federal right flowing from a federal statute. Further study is needed to
examine the issues raised by federal statutes authorizing private rights of action against state and
local governments.

Further changes proposed by ACIR in national intergovernmental policy may be realized in the
near future. For example, the Department of Interior publicly recognized the need for changes in
the Endangered Species Act to give it more flexibility in working with state and local
governments. The Department of Education is proposing to reduce record-keeping requirements
in the Individuals with Disabilities Education Act to relieve some of the more onerous provisions

_of the Act not related to the education of a child with a disability. Numerous changes in the Fair

Labor Standards Act are being proposed which will relieve mandate burdens on state and local
governments. The need for change is evidenced by the actual and potential liabilities of state and
locaLgLemmMng into the millions of dollars as a result of lawsuits under the FLSA. It is
up to the appropriate federal agencies and Congressmnal committees to evaluate and propose
statutory language related to specific provisions in the various federal laws reviewed by ACIR.

For the Unfunded Mandates Reform Act to be truly successful, further study is required on the
provisions of the Act that ACIR was not able to accomplish due to resource constraints. Efforts
must be made to examine the measurement and definition issues involved in calculating the total
costs and benefits to state, local, and tribal governments of compliance with federal laws. In
addition, it is imperative to include a discussion of the roﬁ‘o‘f state mandates imposed on local
governments in any future discussion of mandate reform$ Also, ACIR was not able to evaluate
the application of mandates to the private sector or to consider the views of and the impact of

these mandates on working men and women; The issues and options related to solutions for

private sector mandate relief are significantly different from those related to solutions for public
sector relief, and should be examined accordingly. Moreover, ACIR’s court ruling report, which
also was done in response to a directive of the Act, revealed that there were 3,500 judicial
decisions in 1994 involving federal laws and state or local governments. The results of ACIR’s
studies provide a dramatic picture of the complex relationship between the federal government
and state and local governments.

As is now the case with future mandates, the federal government should take a second look at
existing federal mandates and the state and local government costs of implementing these
mandates. In the future, the challenge facing the federal government will be to exercise its power
to resolve national needs while, at the same time, honoring state and local rights to govern their
own affairs and set their own priorities. It is not too late to use this same power to correct some
of the problems of the past.
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EXECUTTIVE OFFICE OF T HE PRESIDENT

06-Jun-~1996 12:36pm

TO: Elizabeth E. Drye

FROM: " Diana M. Fortuna
Domestic Policy Council

CC: Carol H. Rasco

SUBJECT: Latest ACIR draft

You had asked me to comment on the IDEA and ADA sections of the
latest ACIR draft on mandates.

Unfortunately, it still seems really problematic to me.

1. On the ADA: They recommend amending the ADA. This is
something we should not endorse unless there was a very compelling
reason. ACIR's reason is that more than one Federal agency has
responsibility for enforcing the ADA (DOJ, EEOC, FCC,
Transportation), and this has created "coordination" problems. So
their amendment would require the Federal government to coordinate
enforcement and TA.

I have never heard there is any need for this. The different
Federal agencies have very clearly defined responsibilities: if
it's employment, it's EEOC; if it's a public accommodation, it's
DOJ; etc. I can't imagine,if there is a problem here, that it
would rise to the level of warranting an amendment to this law.
And advocates would feel (with justification) that opening the law
to amendments could be very dangerous.

2. On IDEA: It is less an issue of the recommendations than of
tone. It doesn't reflect any understanding of what the battle to
get disabled kids educated has been all about, and that this is a
civil rights issue. It suggests states and school districts are
perfectly happy to have this responsibility but because we won't
come up with the money they are stuck with this big unfair burden.
Sample problematic quote, with particular problems in caps:

- "States and local governments argue that the requirements
[of IDEA] do not provide enough flexibility and require states to
accomplish MORE THAN THEY ARE ABLE, GIVEN THE AMOUNT OF AID
provided. State and school districts argue that they have no
practical choice but to accept IDEA grants because they need the
funds; but, then, THEY FIND THEMSELVES OBLIGATED TO SERVE DISABLED
STUDENTS according to extensive and detailed specifications."




The views of states and locals is not balanced with the views of
parents.

I would have to talk to Education to find out if the technical
language of their recommendations is OK -- it might be.

I think ACIR should just drop these 2 issues altogether. They
have nothing to say that is not either problematic or meaningless.
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THE WHITE HOUSE

WASHINGTON

June 12, 1996

MEMORANDUM TO LEON PANETTA

FROM:

Marcia Halc\M}k

Carol Rasc%
Sally Katzen<4

SUBJECT:  Advisory Commission on Intergovernmental Relations (ACIR) Draft Report

previou

Governor Winter, ACIR's Chairman, has asked Marcia Hale to confidentially review a

- new draft of ACIR's unfunded mandates report. Although this draft addresses.some of our

s concerns and is apparently acceptable to Governor Winter and possibly to other

Democratic Commission members, we recommend that the three Administration officials on
the Commission —— Marcia Hale, Secretary Riley, and Administrator Browner ~— oppose the
report and work to ensure other Democratic members oppose it. This memo seeks your
approval of this approach.

Background

0

ACIR's Congressional Charge —— The Unfunded Mandates Reform Act directs ACIR
to "review the role of Federal mandates in intergovernmental relations,” including
establishing a framework and measurement tools for cvaluating mandates and
identifying specific mandates that should be addressed.

Previous Administration Position —— In January, the Commission voted to release a
draft.report for public comment. Federal Agencies commented extensively on the
draft. In addition, on March 1, 1996 Marcia Hale wrote to Governor Winter stating
the Administration's strong objections to the report's analytic approach and policy
conclusions (letter attached). The letter indicated the draft report:

o did not adequately speak to ACIR's Congressional charge to establish a broad
conceptual framework for considering individual mandates;

0 did little to further consensus on fundamental questions such as how to

measure the costs and benefits of mandatcs;
o prescnted misleading analyses of 14 Federal health, safety, environmental,
worker protection, and civil rights laws and reccommended unacceptable

changes to most of these laws;

0 failed in 1ts analyses to consider the views of or cffects on working men and



women as directed by Congress; and

o went beyond the scope of the Act by suggesting changes to disability civil
rights statutes excluded by the Act.

Revised Draft

o Content —— The new draft, although less egregious in its recommendations (attached),
contains the same fundamental flaws. For example, the report:

0’ still largely fails to consider benefits (the final page acknowledges ACIR did
not consider the benefits of mandates on working men and women);

0 to mitigate what ACIR characterizes as costly mandates, recommends increased
Federal spending and/or technical assistance for 7 statutes —— Occupational
T Safety and Health Act (OSHA), - Omnibus Transportation Employee Testing
) Act (drug and alcohol testing), Clean Water Act (CWA), Individuals with
Disabilities Education Act (IDEA), Americans with Disabilities Act (ADA),
Safe Drinking Water Act (SDWA), and Clecan Air Act (CAA) —- and
recommends new burcaucratic structures to assist states;

0 argues (unconvincingly) that two disability civil rights statutes —— ADA and
IDEA —- arc within the Commission's scope and recommends unacceptable
changes to ADA,;

0 proposcs more moderate but still problematic changes to 5 statutes —— the Fair
Labor Standards Act (FLSA), Transportation Employee Testing Act, CWA,
ADA, and Davis-Bacon related acts; and,

\ recommends a study of laws that provide private rights of action against state
+ and local governments and recommends that the study be concluded prior to
reauthorizing any existing statutes (e.g. environmental laws) with such
provisions or enacting new statutes with such language.

0 Status —— Governor Winter is ready to ask Commissioners to vote to approve the
report. The Commission sunsets at the end of this fiscal year, is short on funds, and is
cager to conclude its work.

Recommendation

Administration officials should oppose the revised draft and urge other Democratic
members to oppose it.

pros o This document is not good government and is not consistent with the
Administration’s message on unfunded mandates. It is a onc—sided
prescntation of a complicated issue that stresses costs and calls for more




cons o

Attachments

Federal spending.

We are being urged by labor, environmental and disability groups to repudiate
the report; fiscal conservatives could also criticize us for supporting it.

The Administration already has a strong record on unfunded mandates. We've
issued executive orders and taken strong actions to implement the Unfunded
Mandates Reform Act. We've also proposed changes to address certain specific
burdens identified in the report (c.g. reporting requirements in IDEA) and have
provided enhanced technical assistance and flexibility under numerous statutes.

Some Democratic Commission members may support the report, isolating
Administration Democrats.

We could be criticized for not acting aggressively to address the burden of
unfunded mandates. :

We could be criticized as being inflexible given improvements in this draft.
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The Role of _
FEDERAL MANDATES

in Intergovernmental Relations
(Draft: May 30, 1996)

RECOMMENDATIONS ON INDIVIDUAL MANDATES:

1. Fair Labor Standards Act:

~=-—--— . _ Retain state and local government coverage under the FLSA but amend the Act to

allow state and local government compliance with either the policies of the Act or the
comparable policies of the federal government under Title 5, USC.

2. Family and Medical Leave Act:
Retain state and local government coverage under the FMLA.
3. Occupational Safety and Health Act:

Make no change in OSHA language regarding state and local government compliance;
but, increase DOL consultation activities with state and local governments and increase federal
funding_sources for state and local government training and technical assistance on OSHA
requirements as well as funding for implementation of requirements.

4. Drug and Alcohol Testing of Commercial Drivers:

Amend the law ﬁ\STEA) to_permit alternative testing requirements Or program
certification in lieu of testing requirements for small governments. In addition, the federal
government should increase technical assistance to state and local governments on
transportation safety requirements including the control and monitoring of drug and alcohol
abuses by drivers.

5. Metric Conversion for Plans and Specifications:

Congress and the President are commended for extending the deadline for metric
conversion of plans and specifications to the year 2000.



6. Medicaid: Boren Amendment:
. - <
Repeal the language of the Boren Amendment and insert language specifying that rate
determinations are the sole responsibility of each participating state and that such rates must
be established to assure that health and nursing home care is provided in conformity with
applicable federal and state laws and regulations related to quality of care and safety
standards.

7. The Clean Water Act:

Increase federal funding for states and local governmer:t to support construction of
municipal wastewater facilities and amend the Act to give EPA specific authority to extend
deadlines for compliance on a case-by-case basis.

8. Individuals with Disabilities Education Act:

Increase federal funding to 40% of the excess costs of special education as is
authorized by the Individuals with Disabilities Education Act and amend the Act to relieve
state and local governments of prescriptive administrative and recordkeeping requirements
unrelated to the education of individuals with disabilities. Also, amend the Act to foster
increased use of mediation and other forms of alternative dispute resolution.

9. Americans with Disabilities Act:

Provide increased technical assistance and educational information to state and local
governments, as well as increased funding for compliance with mandated ADA requirements.
Amend ADA to require the federal government to coordinate enforcement and technical
assistance in_areas where there are cross-agency issues.

10. The Safe Drinking Water Act:

Enact amendments to the Safe Drinking Water Act similar to those approved by the
Senate in S.1316 (104th Congress) including language permitting states increased flexibility
for implementation of national standards.

11. Endangered Species Act:

Amend the law to give state and local governments an official role in the management
and planning decisions affecting the listing process, beyond the traditional consultation and
full notice and comment requirements currently in effect.




12. The Clean Air Act:

“Make no change in existing federal standards_but increase federal aid and technical
assistance to help states comply.

13. Davis-Bacon Related Acts:

Amend the related faws to exempt projects below a higher dollar threshold than exists
in most laws and consider exempting projects in which federal participation is a low
percentage of total project costs.

14. Required Use of Recycles Crumb Rubber (Repealed)

Commend the Congress and the President for repealing this federal mandate.

RECOMMENDATIONS ON COMMON ISSUES:

1. Detailed Procedural Requirements:

In general, state and local governments should be permitted, through statutory
language, flexibility in choosing the methods 3used to comply with a federal mandate.
Federal agencies should assist state and local governments by providing research and technical
advice on implementation approaches and methods to save the state and local governments
design and adaptation costs, whenever possible. The focus of federal statutes, regulations, and
policies should be on results, not process.

2. Lack of Federal Concern About and Fund of Mandate Costs:

As requires by the Unfunded Mandates Reform Act. the federal government should
take federal, state, and local costs of policy implementation into consideration before enacting
a law containing a federal mandate on state and local governments. In addition,_the federal
government should assume some share of mandate costs as an incentive to restrain the extent
of the mandate and to aid in seeking the least costly alternatives.

3. Federal Failure to Recognize State and Local Governments as Governments:

Federal laws are regulatory policies should recognize that state, local, and tribal
governments are co-makers of national policy who, in contrast to interest groups and private
entities, are led by elected officials who must account to the voters within their respective
jurisdictions just as do the President and the Members of the US Congress.




4. Authorization of Lawsuits Against State and Local Governments to Enforce Federal
Law:

The federal government should commission a study to examine the constitutional and
intergovernmental issues raised by laws authorizing_private rights of action against state and
local governments. Such a study should be concluded prior to enactment of any more
statutory language authorizing private rights of action against state or local governments and
prior to_any re-authorization of existing statutes with such language.

5. Inability of Very Small Local Governments to Mcet Mandate Standards and
Timetables:

The federal government should increase the number of laws and regulation that allow
for deadline extensions or requirement modifications for very small governments that cannot

" “meet existing time limitations or cannot afford compliance with national standards.

6. Insufficient Communication on or Ineffective Coordination of Federal Policies:

The federal government should establish a coordination mechanism to assist state and
local governments through the federal policy maze. The coordination mechanism should be
designed to avoid the conflicts of interest that arise in a lead agency process because a lead
agency usually has program as well as coordination responsibilities. Desk officers could be
assigned for each state as a single point of contact or ombudsperson for questions on federal
policies and common rules could be drafted to implement mandates under the jurisdiction of
multiple federal agencies. In addition, an arbitration process could be developed to make
binding decisions on issues related to federal mandates that arise among federal agencies or
between the federal agencies or between the federal government and state or local

governments.






