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DRAFT

Daputy Gencral Counsel for Regulations & Legislation
before the

Subcommittee on Human Resources and Intergovernmental Relations
of the
Committee on Government Reform and Oversight
of the
House of Representatives

regarding the
tnfunded Mandates Reform Act of 1995
March 22, 1996

Mr. Chairman and Members of the Bubcommittee:

Thank you for the opportunity to to outline the Department of
Education's state-local-federal partnerships and consultation,

and to comment on the ACIR staff draft report.
BRnhancing the Nation's Sducation Partaership

American education hae always baen a partnership. State, loocal,
and tribal governments and community school boards are
responsible for almost all education decisionmaking and funding.
The federal government provides lsadership, seed money for
innovation and cnordination, and critical funding for national
priorities, including education of disadvantaged and disabled
childran, job training, teacher training, technology, and access
to higher education. The federal government provides assistance
and leadership) it does not “regulata” the nations educational
system.,

Guided by three dedicated education leaders and fOImer governors,
President Clinton, Secretary Riley, and baputy Secretary Kunin,
the commitment to genuine partnership with state and local
governments is stronger than ever. And thanks to innovativ.
education reforn laws passed with bipartisan support -- Goals
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" 2000, Improving Americas Schools Act, and SchocIQto-ﬂork
Opportunitiss -- the Department has a statutery foundation built
around flexibility and partnership with statec and localities.

Let me provide some exanples of hov the Department ef Bducation
is working, in the words of the Unfunded Nandates Act, whose
anniversary we mark today, “to strengthen the partnership betwean
the Federal Government and State, local and tribal governments.’

The Clinton Administration has focused the federal role in
elementary and secondary education on supporting state efforts to
establish challenging academic standards, with state assessments
and accountability geared to those standards. In forty-sight
statea and 10,000 schools, Goals 2000 funds are being used to
develop and implament those academic standards. Nc new
regulations were issued to carry out Goals 2000, to allow maximmm
flexibility at the state and local levels.

A= a result of the Improving Americas Schools Act, states and
schools have more independence, and less red tape, than ever
before to decide how best to use federal funds. MNost
dramatically, schools that enrcll at least 50% low-income
students may combine most of their fedaral education funds with
state and local resources to support schoolwide improvements,
without the burden of tracking and recordkeeping regquirements.

The School-to-Work Opportunities Act launched a powarful set of
partnerships that add businesses and community organizations to
the state-local-federal team to improve skills training ana
effactive transitions from school to work. Fifty statee have
School-to=Work planning grants to develop a comprahensive state
plan. Twenty=seven states and 37 local comnmunities are already
implexenting their partnership programs, consultating with
business and community groups and getting technical assigtance
from us as the federel partner.

Qoo3
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The Administration is also working with states and localities to
create successful chartsr and magnet schools. In 1993 the
Prosident proposed to provide start-up funds for public charter
echools around the nation; today 11 states ara taking advantage
of these funde. The Departzent is using its expartise to
evaluate what makes for effective charter schools, so that states
and localities can incoreace their chances of BUCCOEE.

Inoreasing Plexibility and Providing Waivers

One of the clearest indicators of true partnership is trust. The
Presidents Regulatory Reinvention Initiative asks all agencies
to increase flexibility, reduce regulations, and in general to
base our relationships with our partners and customers on trust.
If actions speak louder than words, the Department of Educations
actions in this area speak loudly indeed.

-- Major new laws, including Goals 2000 and School-to-Work, have
reen implemented with no new regulations.

== The Department has sliminated 75% of the regulations (234
pages) affecting its elementary and secondary programs (Office of
Elementary and Secondary Education and Office of Bilingual
Education). Where regulations are emsential (such as when they
are required by Congress or necessary to promote educational
quality or aveid abusa), the Departments ‘Principles for
Regulating” regquire us to do so as flexibly, and with as little
burden, ac possible. Overall the Department has eliminated or
reinvented [ &] of the regulations wa promised the President we
would change.

-= Bven with fewer and more floxibls rules, sometimes the best
wvay to advance our partnership with states and localities is to
waive federal requirements that make asénse ganerally but that
interfere with a specific state or district educaticnal strategy.

3
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Goals 2000, School-to-Work, and tha Improving Americas Schoel
Act gave the Secretary of Education unprecedented authority te
provide vaivers from many statutory and regulatory requirements,
and ve are using that authority boldly.

Close to 100 waivers have besen grantad to atates and local
partners in the last year. These includa a waiver that
allows the Fort Worth, Texas schools to target extra Title I
funds to overhauling four high-poverty, innar city schools,
and to parmit the Riverview Consortium in Shippensburg,
Pennaylvania to use its teacher training funds beyond math
and sciance to foous on needs identified by member
districts.

The most dramatioc example of tha Departments new
flexibility is the Education Flexibility Partnership
Demonstration Program (“Ed-Flex’) established under Coals
2000. Under Ed-Flex, the Secretary has given six state
education agencies the authority to waive certain federal
statutory and regulatory requirements to remove barriers to
effective teaching and learning. KXansas, Massachusetts,
Ohio, Oregon, Texas, and Vermont have been approved as Ed-
rlex states, joining the federal governmwent in a unique
partnership.

Implementing Title IT of the Unfunded Xandates Act

The partnershipe I have been describing depend on early, open,
and extensive communication among partners. To that end, Title
II of the Act requires agencies to develop effective processes to
ansures that State, local, and tribal governnent officials can
provide meaningful and timely input on significant Pederal
intergovernmental mandates, as well as to educate and provide
notice to small govermments regarding regulatory reguirenments
that significantly or unigquely affect them.

4
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I am proud to say that the Department has an impressive record of
successfully communicating and sharing the development of policy
with arfectad persons, organizations, institutions, and
governmenta--including school systens--regarding the full range
of the Department's endeavors. We work with our partners to
develop and get comment on legimlative proposals, regulatory
raforms, research priorities, progran administration, non-
regulatory guidance, and technical assistance.

For axample, the Department recently convenad more than a
dozen workshops across the country with tribal
representatives and othars to discuss prograns, and their
regulations, under tha Elamentary and Secondary Education
Act of 1965 that arfect American Indians.

The Department regularly convenas neetings for student
financial aid administrators, wany of whom are State
officials, and consulted with over 3,000 parents, educators,
and adninistrstors, representing the widast possible
spectrun of viewe, in devaloping its proposal to reform and
reauthorise the Individuale With Disabilities Bducation Act
(IDEA) .

The Department has not created a spescial process for intar-
governmental consultation, because its existing outreach has
proven effective and because Title II does not require the
Department to do so. All of the Department's requlations
represent terms &nd conditions of Federal assistanca that are
voluntarily assumed, and Title II simply does not apply to such
regulations. '

¥ith respect to small govermments, the Department supplemente the
reqular notice and comment regulatery process with special
efforte to advise them of potentlal reguirements and to solicit
their recommendations. We do this through meetings across the
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nation, visits to grantess, technical assistance, and other forms

. of outraach. 1In particular, the Department's Office of

Intergovarmmental and Interagency Affairs works with small
governments through regular meetings with such organisations as
the Naticnal School Boards Association, the Nationsl Asscciation
of Counties, and the National Assoclatiun of Towns and Towmships.

Improving the ACIR Draft Report

To be honest, Mr. Chaiiman, wa were very disappointed by the
ACIR's draft repor: for reasons you have already heard discussed,
and in particular with its treatment of IDEA. I will summarize
briefly t*. principal causes of our concern.

(1) IDEA should never have baen included in the draft report
because it enforces the Constitutional rights of individuals with
disabilities through the establishment of statutory rights that
bar disorimination sgainst such individuals. The tinfunded
Mandates Aot iteelf recognizes that such rights are to be given 2
preferred status. Through IDEA, millions of students with
disabilities have been helped to bacome fully participating
nenbers ot,our'aooiety; before IDBA, approximately one million
children with disabilities were totally excluded from the public
school system, and another four million did not receive
appropriate educational servioes.

(2) Refor: of IDEA is a major priority of the Department,
and well under way. Yet the draft report does not even refer to
the Departments wide consultation with parents, educators, and
adminisrrators that led up to the reform proposal, which was
prasanted to COngress on June 3¢, 19953, Our reform proposal
wonld reduce administrative burden and papervork for State and
local school systems, 5o they can focus their energies on
impraving educational resulte for children with disabilities. In
sume important respects, we anticipated, and indeed went beyond,

Qooe
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the recommandations in the draft report. PFor example, the reform
proposal would reguire school systeas to offer impartial
mediation services to parente who are unhappy with the
educational sarvices provided to their children, which would
significantly reduce the nunber of disputes that require costly
due process proceaedings or litigation.

(3) We are adamantly opposed to the recommendation that any
court challenge based on IDEA bs brought by a State or Federal
agency, not by parents themselves. Depriving parents of these
rights is fundamentally inconsistent with the intant of the law
to oreate individual rights in parents and students. As the
ACIR's own statistios demonstrate, IDEA does not genarate a
disproportionate amount of litigation (on average, slightly more
than cne repoxted cass in the Federal courts for each State in
1984). Denying parents' right of action would substantially
underzine IDEA enforcement nation-wide. Purther "Federalizing®
enforcement--requiring intrusive Federal investigations and
Federal ver=sus State litigation=--could hardly promote greater
intergevernmental harmony and coopsration.

I am pleased to report, howaver, that there ars grounds for
optimism that the ACIR's draft report can be turnea inta a
thoughtful and useful dooument. Wé have had promising
discussions with ACIR staff about our ooencerns, and have
identified several areas of apparent agreement, We look forward
to developing further understandings.

Mr. Chairman, this concludes my remarks., My colleagques and Y
would be happy to answer your questions.
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STATEMENT OF SALLY KATZEN
ADMINISTRATOR
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE
SUBCOMMITTEE ON HIUMAN RESOURCES AND INTERGOVERNMENTAL
AFFAIRS
COMMITTEE ON GOVERNMENTAL REFORM AND OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES

March 22, 1996

Good morning Mr. Chairman and Members of the Committee.

I am Sally Katzen, the Administrator of the Office of Information and Regulatory Affairs within
the Office of Management and Budget. OIRA has specified statutory responsibilities and is
charged under various Executive Orders with the task of coordinating and reviewing Executive

Branch regulatory policy matters.

I appreciate the opportunity to testify on unfunded Federal mandates on this, the first anniversary
of the signing of the Unfunded Mandates Reform Act of 199S. This is a very important piece of
legislation for the Administration, and one which President Clinton enthusiastically supports. The
Unfunded Mandates Reform Act was a milestone that addressed deep-felt concerns of State,

local, and tribal governments about the difficulty of complying with Federal unfunded mandates.

Background

From the inception of this Administration, the President has worked hard on issues involving the

relationship between the Federal government and State and local governments. He, and his
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Administration, believeg strongly that government cannot serve people unless there is cooperation
-- a real partnership -- among all the levels of government. The Administration heard early on the
concerns of St\ate, local and tribal governments about the difficulty of complying with Federal
mandates without additional Federal resources.
To addréss these concerns, the President signed Executive Order No. 12875 on October 26,
1993. In this Executive Ord@idem found that the cumulative effect of unfunded

mandates has strained State, local, and tribal budgets. Accordingly, he instructed Federal

agencies to:

. not impose nonstatutory mandates unless 1) funds are provided by the Federal
Government, or 2) the agency demonstrates to the Office of Management and Budget
(OMB) that it has consulted with State, local, and tribal representatives, heard their
concerns, accommodated them to the extent possible, and explained why they could not

accommodate any remaining concerns; and

. develop an effective process of meaningful and timely communication with State, local,
and tribal officials when developing regulatory proposals that contain significant unfunded

mandates.

Agency consultations that resulted from this Executive Order led to a number of rules that were
improved and made less costly for State, local and tribal governments. For example, the
Environmental Protection Agency (EPA) proposed a policy to control combined sewer overflows
that occur in older cities when a municipal treatment plant cannot treat both the storm water
runoff and domestic sewage during heavy rains. One of the options discussed in EPA’s proposal
ugould have cost municipalities as much as $14 billion per year. As a result of consultationand _ _—
analysis by EPA, the final policy provided flexibility to rﬁﬁnicipalities to tailor programs based on

the site-specific pollutant reductions achieved and the costs of alternative control options. Ae rs~as
Lo | Fafy™\
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But Executive Order 12875 only coveré( non-statutory unfunded mandates. To the extent that

mandates resulted from laws over which the agenciestﬁ no discretion, legislative actions are
—L.d YR Lo S\ o ) ]

necessary to address the effects of those mandates, gad’ {hu'fed to the strong bipartisan support

for the Unfunded Mandates Reform Act.

Con
Title I of this Act addresses the legislative branch, and the processes }_h«fﬁﬁd follow before
enactment of any statutory unfunded mandates. Title I went into effect last October, and its

effects on pending legislation have not yet been fully borne out.

Title IT, however, went into effect upon enactment, one year ago today. Title II built on
Executive Order 128785, by establishing consultative and analytical requirements for agencies in
developing rules. Title II includes a requirement that OMB report to Congress on agency

compliance with the Title, which I am submitting along with my written testimony.

Title II1 of the Act calls for studies by the Advisory Commission on Intergovernmental Relations
(ACIR) on this issue. Many witnesses today are addressing this issue, and therefore let me start
there and then speak to agency compliance with Title II.

ACIR Study
Title III asked ACIR to report on a variety of issues, including:

. What is the role of Federal mandates in intergovernmental relations?

. What is the impact of unfunded mandates on the competitive balance between State, local,
and tribal governments and the private sector?

. How do unfunded State mandates affect local governments?

. How can the Federal government best provide flexibility to its intergovernmental partners?

. How can the Federal government best reconcile existing and inconsistent mandates?
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. How do we properly define and measure the costs and benefits of Federal mandates?

Tl lksd—gpstmr  [Atse PV (oS ([ tho Aer volleer (agrass’
EThe reason for-addressing theseé tritical-questions was g felt need for iiformatian that would "% W
WM&Q As a participant in the development of this legislation, I saw that the W

Scxyer
ily attainable. C - ,
answers to these questions are neither readily apparent nor easily attainable. Congress set a L m '
formidable research task before ACIR -- to take a conceptual as well as practical look at the

scope and size of unfunded mandates in this country.

ACIR issued a preliminary staff draft for public review and comment on January S, 1996. We

raised serious concerns with ACIR’s staff draft report in a March 1 letter from Marcia Hale, N
emos Winter, T2 (awiaadgon's C&va,g

Assistant to the President for Intergovernmental Affairs (Fhave submitted a copy of this letter for

the record). Given the agreement to phase out the Commission later this year as well as limited

funding, it is not surprising that ACIR’s staff draft report for comment did not mect the ambitious

Congressional charge.

Our concerns centered around the fact that the staff draft does not address the legislative request

in a number of ways, including:

. it does not develop a sufficient conceptual framework for consideration of unfunded

mandates;
. it does not address how State mandates affect local governments; . o
. it does not address how we should measure the costs and beneﬁts of mandates and’ L

[c(// s, e

. /(J.tT_;‘fOVIdes c soi‘f' and often mlslcadmg ub;:lyses of 14 ¥e 5 al heall.h if:ty and']

G environmental laws.

In addition, several Federal agencies that implement the laws which ACIR recommended for
revision or repeal with respect to their impact on State and local governments submitted

comments. My colleagues on the panel will discuss these specific issues.

S/hVQ« e o
”;, v[u,¢(g 70 (onsido 734«; W em,,aqe 6 (oar 9 -
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I understand that ACIR received many constructive and critical comments, and will receive more
at a public hearing next week. The Administration looks forward to working with ACIR staff and
reviewing the Commission’s revised draft, which we expect will reflect these important comments

and concerns.

QMR Report

Today is not only the first anniversary of the Act. Not coincidentally, it is the due date for our

report to Congress on agency compliance with Title II of the Act, called for by Section 208.

This report has given us the opportunity to review Administration activities in light of the Act. As
the report sets forth, agencies have given serious thought to, and established real processes for,
intergovernmental consultation involving both unfunded mandates as defined by the Act, and
issues affecting State local and tribal governments generally. These consultation processes built
on Director Rivlin’s September 21, 1995 guidance to agencies called for by Section 204 of Title
II, which discussed several general themes that agencies should consider as they develop their

consultation processes and engage in discussions consistent with those processes:

. intergovernmental consultations should take place as early as possible, beginning before
issuance of a proposed rule and continuing through the final rule stage, and should be

integrated explicitly into the rulemaking process;

J agencies should consult with & wide variety of State, local, and tribal officials.

. the scope of consultation will necessarily vary with the cost and significance of the
mandate being considered -- effective consultation, however, requires significant and
sustained attention from all who participate, as well as a degree of trust to allow for frank

discussion, focus on key priorities, and clear and unambiguous communication; and
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. agencies should seek out State, local, and tribal views on costs, benefits, risks, and
alternative methods of compliance, as well as whether the Federal rule will harmonize with

and not duplicate similar laws in other levels of government.

The consultation processes that have been established in light of these general lessons are quite
varied. As our report discusses, some agencies do not generally issue regulations with
intergovernmental effects, like the Departments of Defense and State. Even these agencies,
however, have committed to consultations when developing rules or considering policies or

programs that involve other levels of government.

Several other agencies - notably, the Environmental Protection Agency, the Labor Department,
and the Energy Department -- issue many rules with intergovernmental effects and have done a
superb job in setting up effective avenues of communication with State, local, and tribal

governments. These are outlined in detail in Chapter 1 of our report.

The report also demonstrates that the Administration’s commitment to involve State, local, and
tribal governments as early as possible goes beyond rules covered by the Act. We take seriously
our responsibility to consult with other levels of government on all rules and significant policy or
program decisions that may effect them. While we have and will continue to meet the
consultative and analytical fequirements of the Unfunded Mandates Reform Act, we also believe
that consultations should not be limited to unfunded mandates covered by the Act. Our report
illustrates a myriad of examples where agency activities benefitted from hearing the views of their

intergovernmental partners, and incorporating those views into their decision making.

The report also shows that these processes are not just paper-driven exercises. Two rules in the /\
last year met the Act’s $100 million expenditure threshold for State, local and tribal governments.

Both were promulgated by the Environmental Protection Agency. Chapter 2 of the report

contains lengthy description of the processes used, which most importantly demonstrate agency

ascertainment of concerns and@ewmmoj&&or@nhose.comemm—thcmem—peasibleﬁ
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The EPA experiences discussed in our report illustrate what the Unfunded Mandates Reform Act
is all about. op regulation with impoﬁmt benefits for health, safety and the
environment from going forward. At the same time, we strongly agree that the Federal
government needs to hear the concerns of our intergovernmental partners, react to those
concerns, and incorporate them into the analyses that inform our decision making so that costs to

all parties affected by the rule -- and especially to State, local, and tribal governments -- are

minimized.

I appreciate the opportunity to appear here today before you, and to unveil our report. Ilook

1
forward to your response to it, and am happy to answer any questions you may have.
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US.Depariment of ' Asslgtant Secretary 400 Seventh St., 8.W.
Transporration wasningion, D.C. 20550
Office of the Secrexrry : '

of Trersparndtion

To:  White House Cabinet Affamrs

From: Frank E. Kruesi A
Assistant Secretary for Transportation Policy

Date: February 23, 1996

Re:  USDCT Commeats on U.S. Advistry Commission on Intergovamnmental Relations
Report on The Role of Federd Mardates #: Itergovermmental Relations

In response to the request for comments on segments of this report, which we received at
the end of yesterday, DOT offers the following: ;

Qverall Comments

Federal mandates generaily fiow ffom stanutory requirements. ACIR's report
should make this point clearly.

The Administraticn alreedy has taken tremendous strides in regulatory reform
through the National Performance Review, and its response to this report
chould highlight this fact

On page 3, ACIR refers to over 200 identified Federal mandates. It would be
usefal for ACIR 1o list of the items it considers to be mandates, perhaps i an
appendix to the report. - ' ,
On page 4 (item 3), ACIR describes state governments as "sovereign
govermments.”  This is incorrect, but DOT trusts the Justice Department will
address the legal implications arising fiom this statvment.

On page 5 (item 4), ACIR recommends 2 prohibition on lawsuits by anyone

. aother than the Federal government to enforce legal mandates. DOT defers to

the Justice Department to provide a more detailed comment on this issue, but
recomnmends that the Administration address the adverse implications of this
]imimt_ionmirscomensonthisrepom

DOT has been asked to specifically address the issues of Drug & Alechol testing, Metric
Conversion, and Crumb rubber. In addition, DOT has provided comments on ADA, the

900/200Q
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Cl&nAn'ActandDams-Bamn.

Drug & Alcohol Testing
ACIR'S Reconmmendation: chm.ofd;agund am.oltesnngforsmteaudlocal government

employccs.

DOT Response

DOT strongly disagrees with ACIR's recommendation, and believes that this
recommendation should be withdrawn from the final report.

From a trapsportation safety perspective, it makes po difference who employs
the person driving a large vehicle. A motorist is in just as much danger from
an Iopaired stale or local enployecdnvmgalargcn'u&asﬁ'omapnvate
company's cuployee.

The chjective of drug and elechel testing js prevention, it is 2 deterrent
program. A deterrent rogram does not fail, as ACIR suggests, because few
people test positive.

Drug and alcohol testing is not inconsistent with the treatment of law
enforcement and emergency personnel — in many, if not all cases, local

goo4

governments already apply their own drug and alcohol testing requirements o

these personnel.

Metric Conversion

ACIR Regcommendgtion: Repeal

for metric conversion for plans and

specifications as a condition ofrecervmg Federal aid
DOT Respanse:

800/£00 P

ACIR's recommendation appwstobcbased onanmcmrectmdastandmgof
current conditions.

The stahtory deadling for conversion of October 1, 1996, has been extended
to October 1, 2000, under the reoently enacted National Highway System
Designation Act of 1995.

A national survey recently conducted by AASHTO indicated that the vast
rosjority of states have opted to retain September 30, 1996, as their target

date for full conversion. FHWA estimates that 82% of the states will have
completed conversion by that date.

2
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- As the American Association of State Highway and Transportation Officials
(AASHTO, representing state departments of transportation) has stated, "the
ime 10 stop conversion Was in 1990, not in 1996...". To repeal the
requiremnent at this trme would only create confission for states and American

Americans with Disabilities Act

ACIR Recommendation: Increase Federal finding for state and local compliance, modifying
deadlines to permit compliance within state and local fiscal constraints, creating a single
Federal agency for ADA implementation and enforcement, and eliminating the private right
of action for suing state and local governments.

DOT Respanse: ' '

»  As noted above, DOT believes that the elimination of the private right of
: action for the enforcement of Federal mandates has adverse consequences,
which the Administration should address in its comments on this report.

" Federal transportation fimds already are availablc to help states and local
governments meet ADA transportation requirements, )

" Existing ADA provisions already provide extensive flexibility to state and
local governments to spread out compliance over a period of years, when

s ACIR's report should point out that as a nondiscrimination stante, ADA is
not subject to scrutiny under the Unfunded Mandates Act.

Clean Air Act
ACIR Recommpgndation: Perrnit state to develop thelr own approaches to air quality
compliance, and eliminate financial penalties if states are making a good faith effort to
comply.
DOT Response:

" Many of the mandates and timetables faced by the states were specifically

required in the statute. Legislation would be required 1o implement this
recommendation.

v
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Much of the challenge and cost of compliance can be raced to the fact that

air quality standards must be achicved under extreme event, worst case

conditions. Greater flexibility in schedules for attaimnment would reduce the
burdens on statcs. '

EPAa_ndDOThzvewo:kedclosebr with states in revising the regulations
regarding the "Conformity" of state transportation plans with air quality
requirements o ease the burdens on states.

The 10 eliminate financial penalties based on such a low threshold or

standard as "good faith efforts” could num the risk of significantly weakening
enforcement of national air quality standards.

ACIR Recompendation: Option 1 makes no significant changes in current law. Option 2
provisions of the act making compliance with Davis-Bacon a condition of receiving

Federal aid. Option 3 reviscs the threshold and other provisions of the act to reduce

administrative, record keeping and reporting requirements for small contracts.

DOT Response

In general, DOT believes that any proposed changes must be closely
coordinated with the Department of Labor. .
Under Option 1, there are changes which could reduce the burden of
administering Davis-Bacon on Federal-aid construction projects. for example,
regarding the submissian of payrolls and comphance reviews.

Under Option 2, DOT would be concemed with the non-uniform application
labor standards to transportation projects. For example, in the Washington,
D.C. area, a National Park Service highway contract (direct Federal fimding)
would be subject to labor requirements, while 2 highway contract
administered by the D.C. Department of Public Works would pot (Federal
aid). ' ‘

Crumb Rubber

ACIR Recomgmendation: Repeal requirement.
4
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DOT Response:
=  Asthe ACIR report indicates, the cramb rubber legislative requitement
: Z.lfready has been climinated by the National Highway Systera Designation Act
1995.

n Several recycled materials have been used, or have potextial for use, in
highway construction. Each material should be evaluated on its own merits,
through research, engmeering assessmoents and cost evaluations.
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] WASHINGTON, D.C. 20460
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FEB 21 1996
OFFICE OF REGIONAL OPERATIONS
AND STATEALOCAL RELATIONS
MEMORANDUM
SUBJECT: EPA Concerns on ACIR’s Prehmmary Report The Role of Federal Mandates in
Intergovernmental Relations :*:2'¢ = ¢ i
FROM: Shelley H. Metzenbaum

Associate Administrator
TO: Marcia L. Hale,'Direct'or of Intergovernmental Affairs
Kathryn Higgins, Cabinet Secretary

Kathleen McGinty, Chairman
Council on Environmental Quality .- ;

Carol H. Rasco, Director of Domestic Policy Council.

Below is a brief list of our preliminary concerns about the ACIR report. We are still
working on an analysis and will provide you with a fuller assessment soon, but I wanted to get
over to you now a sense of our serious concerns with this document.

We have several specific concerns about the way the report is written. As you know, we
at EPA are strongly committed to and are aggressively reiniventing the way we work with state
and local governments, but we also feel that it is time to move from a rhetorical discussion of
unfunded mandates to a more helpful explication of the strengths and weaknesses of mandates.
Because the report as currently written focuses primarily on the problems associated with
mandates, the resultant tone is negative and implies federal mandates are always bad public policy.

We obviously take issue with that. The ACIR is supposed to be the nation’s intellectual
leader in sorting out intergovernmental issues. The report as now written fails to meet this
challenge.

A few key suggestions on the general content of the report follow:

Recyctled/Recyclable
% 8 Printed with Say/Canola ink on paper that
conlaing at leam 50% recyciad Mer
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For each of the fourteen statutes reviewed:
- The report needs to address why the federal mandate was passed in the first place.
For example, the Clean Air Act and Clean Water Act were enacted because
voluntary standards had failed; a federal mandate was necessary.
- The report needs to show benefits resulting from that mandate.

- The report needs to reflect what innovations have been implemented over time to
make mandates more flexible and to avoid “one-size-fits-all-problem.”
- Where specific problems are raised in the report, verification is needed.

For example, EPA is frequently mocked for requiring Midwestern states to
monitor for pesticides currently used primarily on pineapples. The story is very
misleading. The pesticide which can cause male sterility was used on a wide
variety of crops in the Midwest and is still present in groundwater today.

- Specific recommendations of the report need to be changed or, alternatively, the
report should include a range of options.

A few preliminary suggestions and concerns about the specific recommendations in the report
follow:

- Citizen Suits: We oppose the report's recommendation that citizen suits against
state and local governments be eliminated. Citizen oversight is a key accountability
mechanism in many of our laws, and is an invaluable compliance incentive for all
levels of government (including the federal level). The public has a right to
participate in ensuring environmental compliance, and citizen enforcement may be
less costly in many instances. )

- Clean Air Act Financial Aid Penalties: We do not support removing financial aid
penalties under the Clean Air Act. In the past, when sanctions were discretionary,
compliance deadlines were not met. Now that sanctions are mandatory,
compliance deadlines, with a few exceptions, are being met, although we have
almost never actually imposed a sanction.

- Single Agency Designation; We question the recommendation that a single agency
be designated to coordinate the implementation of each mandate and make binding
decisions.

- Health and Safety Standards for States and Localities: It is not fair to have
different standards for state and local governments than those applied to private
industry and the federal government. Furthermore, extension of this principle to
environmental laws could affect health and safety protection for state and local
employees, lower health and safety standards for state and local facilities serving
the general public, and possibly distort healthy private sector competition with
local governments.
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- Clean Water Act Cost-Sharing and Timetables: We believe the statement about
cost-sharing is factually inaccurate. We already share costs, but also believe that
those who contaminate the water should pay to clean it up. It is essential to a
sound incentive stmacture. Also, we do not support blanket elimination of
timetables for standards.

- Safe Drinking Water Act: We agree that amendments similar to those enacted by
the Senate are appropriate, but strongly oppose establishing a long-term goal of
returning to the states full responsibility for imposition and implementation of
those standards. ¢

We at EPA remain committed to working with our state, local and tribal government
partners to ensure strong environmental protection, while allowing and encouraging flexible and
innovative approaches to achieve that objective.

cc: Carol M. Browner . \
Fred Hansen .
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

To: Ann McGuire -
Office of Cabinet Affairs
From: Jamienne Studle

Deputy General Ceunsel for Regulations and Legislation
Subject: ED Comments on ACIR Report

Date: February 21, 1996

Anached, in response to Cabinet Affairs’ request for agency comments on the ACIR draft report,
are talking points developed by ED on the Individuals with Disabilities Education Act section and
recommendations. We provided these to Marcia Hale's office last week.

Please let me or Frank Holleman know if you want additional information or comments on the
rest of the report or on the strategy for ACIR activities.

cc: Frank Holleman
Judy Heumann
Jack Kristy
Suzanne Sheridan

600 INDEFENDENCE AVE.. 8.W. WASHINGTON, D.C. 20202-21 10
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TALKING POINTS: ACIR and IDEA

The Individuals with Disabilities Education Act (IDEA) was
particularly unsuited for ACIR’s review because (1) a much more

Wl review was done by the .
Administration In developing & reautﬁBrlggtlnn_pxopﬁgglLaand
(2)—theye—iwa very close relationship between the IDEA and civil
rights laws and consmxmﬁc%mmﬂzpw
basicindivi

fidividual right to:the educational services and procedural
protections that the IDEA helps States and localities provide.

" The Department of Education’s reauthorization proposal: (1) drew
upon a comprehensive revi a d the oral and
written comments of over 3,000 parents, educators, and

administrators, representing the widest possible spectrum of
views; (2) has among its basic objectives reducing administrative

burden and paperwo ol © chool—=sy=stems and _
promoting the resolution Of disagreements between parents and

schools through mediation rather than litigation; and, (3) _is

\Qging_usad_by_bggg_ghg_ggg§g_ggg the Senate as the basis for
_their respective legislative vehirles (expected to move through
8 in e fig of 1996), thereby ensuring that a
substantial portion--perhaps 70%--of the Administration’s reform

program is likely to be enacted.

With respect to the specifics of ACIR’s draft recommendations:

(1) Increase Federal Funding to 40% Level. While in

principle it would be desireable to increase the level of Federal
funding, any dramatic increase--much less the five-fold increase
called for by ACIR--18 seimply not realistic in light of current
budget stringencies.

(2) Relieve States From Administrative Mandates. Many of

the provisions of the Administration’s proposal are designed to
reduce burden and paperwork at the school, school district. and
State level and re-direct those energies into improving
educational outcomes for disabled children.

(3) Require Alternative Dispute Resolution Practices. The
Administration’s proposal would, for the first time, require
States to offer impartial mediation to parents as a no-cost
optional means of settling disputes -between them and the schoocl
district regarding services provided to their disabled child.

The Department considered, and rejected as impractical, requiring
parents to_avail themselves~ of mediation, based in part on the
comments of State administratdrs with experience in the operation
of medidticri gystems. T

(4) Reguire Any Court Challenge Be Brought By State ox

Federal Agencies, Not Parents. The Administration i1s strongly

opposed to ACIR‘s fourth recommendation, to require that any
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court challenge based on IDEA be brought by State or Federal
agencies, not parents.

-- Depriving parents and students of the ability to
vindicate their rights under IDEA in court, if necessary, is
undamentally inconsistent wi t intent of the law to create
indiv 8 in those parents and students, and would call —
into question the nature of the "rights" created.

-- While cne of the objectives of the Administration’s
proposal is to promote non-litigative means of settling disputes
between parents and school “systems, it cannot be said that the ..
amount of litigation spawned by IDEA ‘18 disproportionate: IDEA
servVes each year approximately 5.4 million disabled children in
approximately 14,000 school districts across the country:
according to ACIR's study, there were €1 reported cases in the
Federal Courts under IDEA in calendar year 1994--slightly more
than one in each State.

-~ Without correspondingly large increases in funding for
Federal enfoxc e. investigators, resolutiofi

experts, and litigatOIS)"‘%EIEEEEEEEQLESHﬂi lt in_today’s climate,
\\

and not called for by ACIR;;\EEé‘enforcement would be
suhstant;allyﬁuggg;m;nedf Even if additional Federal resources
were available, it is hard toc see how "Federalizing" the
enforcement function, of necessity involving intrusive
investigations and Federal versus State litigation, would _promote
intergovernmental harmony and cooperation.

-- As a practical matter, because the rights conferred on
disabled students and their parents by IDEA are rooted in the
non-discriminatory principles of other Federal laws (e.g.,
section 504 and the Egqual Protection Clause), it is unlikely that
such parents and students could be kept out of Federal Courts in
any event.

-- There is no significant political support for divesting
disabled students and their parents of their rights under IDEA to
seek redress in the courts.

@Boo4
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Mr. Phillip M. Dearborn
ACIR

Suite 450 South

800 K Street, N.W.
Washington, D.C. 20575

Dear Mr. Dearborn:

The Department of Transportation wishes to comment on the Advisory
Commission on Intergovernmental Relations (ACIR) preliminary report
concerning the Americans with Disabilities Act (ADA). Most of the discussion of
the ADA in the report concerns matters for which the Department of Justice
(DOYJ) is primarily concerned, and we join DOJ's comments on these matters.
However, we have some observations from the Department's perspective that we
believe will contribute to the discussion.

First, as you know, the ADA, as a nondiscrimination statute, is not subject to
scrutiny under the Unfunded Mandates Act. This is a point that ACIR's final
report should emphasize for the discussions and lists of the ADA and other
nondiscrimination statutes. Second, with respect to the costs of transportation
provisions of the ADA, as they affect state and local governments, Federal
funding is already available. Federal Transit Administration financial assistance
can be used by state and local transit authorities to help pay the costs of
purchasing accessible vehicles and providing paratransit and other accessible
services. Federal Highway Administration financial assistance can be used by
state and local governments to make accessibility improvements (e.g., curb
ramps) as part of Federally-assisted highway projects.

Third, it does not make sense, in our view, to attempt to combine all ADA
enforcement and assistance functions into a single agency. One of the main goals
of DOT implementation of the ADA is to make nondiscrimination on the basis of
disability and accessibility a regular part of our programs and of the programs of
the entities we regulate. Placing responsibility for implementing the ADA
further away from the Department and its regulated entities, as the ACIR
proposal would do, is counterproductive. Qur ADA responsibilities do not
overlap those of the Equal Employment Opportunity Commission or Federal
Comununications Commission, and transportation providers and consumers
would not gain anything in speed or helpfulness of response from dealing with
an agency that also deals with employment and telecommunications issues.
Excess centralization is not a virtue in today's government.
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Fourth, we would note that, while some parts of ADA compliance can, indeed,
be expensive for state and local governments, the ADA and existing ADA rules
provide substantial flexibility for state and local governments who have funding
problems meeting the requitements. Oddly, while the staff paper attached to the
recommendation inaccurately complains that the ADA is too rigid, the ACIR
report itself appears to object to this flexibility, complaining that concepts like
"undue burden" are insufficiently prescriptive. Itis in fact the intentionally
broad provisions of the ADA that give state and local goverrunents exactly the
latitude the staff paper supports (e.g., "the opportunity for state and local
agencies to spread out the expense” of program accessibility modifications of
facilities).

Finally, we strongly ob;ect to the recommendatlon to ehmmate the abxhty of
- e e e Vi A A A AT AL
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Mr. Phillip M. Dearborn

ACIR _
Suite 450 South
800 K Street, N.W. B
Washington, D.C. 20575

Dear Mr. Dearborn:

The Department of Transportation strongly disagrees with the Advisory
Commission on Intergovernmental Relations (ACIR) preliminary report's
recommendation to repeal provisions of the Omnibus Transportation Employee
Testing Act of 1991 that subject safety-sensitive state and local employees who
drive large motor vehicles to alcohol and drug testing. The recommendation is
based on significant misunderstandings of the purpose and scope of the
program.

The main purpose of drug and alcohol testing in the motor carrier safety
program is to foster safety on our nation's highways by deterring the misuse of
alcohol and the use of illegal drugs by “safety-sensitive" drivers. These are
drivers who drive large vehicles (i.e., those heavier than 26,001 pounds), vehicles
that carry hazardous materials, or passenger vehicles with a capacity of 16 or
more persons. From a safety perspective, there is no rational distinction that can
be drawn between drivers of these vehicles who are employed by state and local
governments on one hand and private companies on the other.

If a person's car is hit by a large truck operated by a driver whose skills are
impaired by drugs or alcohol, it is not likely to matter much to that person
whether the driver was a private, state, or local employee. There are likely to be
few parents who believe that it makes sense to deter substance abuse by drivers
of private intercity buses, but not the drivers of their children's school buses. In
the absence of a Federal requirement, there may be some state and local
government agendies, and there may be some private companies, that take the
initiative to create effective deterrent measures, but a patchwork of some
effective, some ineffective, and some nonexistent private and public programs
could not amount to adequate protection of travelers on the highways.

The report asserts that the law is “inconsistent” because it includes public works
and other drivers but "excludes law enforcement and emergency workers" from
testing requirements. This assertion is incorrect. Most law enforcement and

emergency services personnel are not “safety-sensitive” drivers who are covered
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by the drug and alcohol testing rules in the first place. This is because the
vehicles they drive, such as police cars and ambulances, are not big enough to
trigger testing requirements for drivers. Neither are other public employee
drivers of smaller vehicles subject to testing.

States can exempt law enforcement and emergency personnel from the entire
array of Federal motor carrier safety requirements (e.g., the requirement to have
a commercial driver's license(CDL)). Such employees are typically significantly
better trained that other dnvers, and often work under quasi-military discipline.
If a firefighter who drives a large fire truck works in a state that has taken
advantage of this “opt-out” provision, then that firefighter would be exempt from
drug and alcohol testing as well as other CDL-related requirements. An
exemption that states may (but need not) take advantage of, that is not focused
on drug and alcohol testing, and that would apply only to a narrowly-drawn

subset of employees otherwise subject to testing, does not provide a persuasive =~

rationale for repealing a significant safety program as it applies to all public
employees.

The report also asserts that, for small rural employees and transportation systems
with few employees, the rules “create situations where costs of compliance are
disproportionately high relative to potential findings." Since the motor carrier
safety drug and alcohol testing rules became applicable to employers with fewer
than 50 covered drivers on January 1, 1996, it is doubtful that the assertion can
rely on any empirical evidence from state and local agendies with small numbers
of drivers. Certainly neither the report nor the associated "staff working paper”
(which is dated December 1, 1995) makes any attempt to cite actual evidence that
this assertion is true.

Besides being unsupported by evidence, this assertion is conceptually flawed. In
the minds of the drafters of the assertion, it is "potential findings" (i.e., positive
test results, as the staff working paper’s reference to “detecting a violation" makes
clear) that would have to reach a certain, unspecified level, to make costs of
compliance "proportional.” This fundamentally misunderstands the nature of a
deterrent program. The intent of the program is to stop drug and alcohol misuse
by safety-sensitive drivers before it starts. We are buying prevention, not
positive tests. A deterrent program does not fail because too few people violate
it.

The staff working paper also makes a number of erroneous assertions concerning
testing costs, the alleged inflexibility of the rules, and payment for testing. If
only one or two employees are tested in a year, the infrequency of testing means
that the costs and fime lost from other duties are unlikely to very expensive or
disruptive. This is particularly true given the availability of consortia to provide
testing services to a variety of small employers at a moderate, shared cost. Itis
not as though each small employer would have to create its own, in-house
program infrastructure to cover a small number of dnivers.
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In order to meet Constitutional and statutory requirements, the Department's
rules must protect the privacy of employees and the accuracy and the integrity of
the testing process. Within these limnits, however, the rules provide substantial
flexibility to employers as to the devices, personnel, and locations for testing. For
example, employers can use low-cost, on-site, disposable saliva devices for
alcohol screening tests, resorting to the more expensive evidential breath testing
devices only when needed to confirm a positive screening test result.

The Departmment's rules deliberately do not specify who must bear test-related
costs. It is perfectly permissible, for example, for an employer to pass along some
or all test-related costs to employees. It is not even clear what the “medical” or
"legal” costs referred to in the staff working paper mean. Certainly the
Department's rules do not mandate the payment by employers of “medical” or
“legal” costs. There is no requirement for “specialized testing centers" in the rule
(drug testing typically occurs in doctor's offices, occupational health clinics, or
other existing facilities, and any fixed or mobile facility affording a modicum of
privacy can be used for alcohol testing), and there is no regulatory requirement
concerning who transports employees to a testing site.

Drug and alcohol testing is an area in which Federal employees and agencies are
subject to the same rules as state and local employees. We would also point out,
that while the ACIR report refers only to the motor carrier safety requirements,
the report's rationale would also apply to state and local employees covered by
other operating administrations' rules (e.g., those concerning aviation and
pipeline safety). This same rationale would also completely eliminate the Federal
Transit Administration's drug and alcohol testing program for bus and train
operators and other safety-sensitive transit personnel. In this respect, it is worth
recalling that Congressional enactment of the Ombibus Transportation Employee
Testing Act of 1991 was, to a significant degreee, a response to an alcohol-related
mass transit accident that claimed several lives.

Based on factual inaccuracies, careless or nonexistent research, and a failure to
understand the concept of the program, the ACIR recommendation on this
subject is fatally flawed. It does not provide a sound basis for action by
Congress. We urge the ACIR to withdraw it before issuing a final report.

Sincerely,

CSMTH JdH MICWTI T 2 [T N Y DO [l B o s -2 daua



EXECUTIVE OFFICE OF T HE PRESIDENT

05-Mar-1996 02:32pm

TO: justice
FROM: owner-justice
SUBJECT: - no subject (01I1ZGNX1P4I0Q05R1J) -

March 5, 1996
Dear Colleagues in Justice:

Enclosed is my letter on the recent ACIR report that attacked ADA
and IDEA. I sent individualized letters to each of the members of
ACIR, with copies to the White House and leading members of
Congress. Your letters, faxes and calls are needed.

I love you! We shall overcome!

Justin Dart

March 3, 1996

The Hon. William F. Winter

Chairman

U.S. Advisory Commission on Intergovernmental Relations
800 K Street, NW

Washington,DC 20575

Dear Governor Winter:

THE RECENT PRELIMINARY ACIR REPORT ON UNFUNDED MANDATES made
several positive recommendations. It also included misleading and
otherwise irresponsibly negative references to the Americans with
Disabilities Act and the Individuals with Disabilities Education
Act. Related press coverage contained statements that were
extremely damaging to the rights of 49 million Americans with
disabilities. I respectfully demand that the final report be
suitably corrected, and that the public media be informed of those
corrections.

THE ADA, THE IDEA AND OTHER BASIC DISABILITY RIGHTS LAWS ARE SACRED
TO PEOPLE WITH DISABILITIES.

ADA AND IDEA ARE NOT UNFUNDED MANDATES. They are civil rights laws
which simply guarantee to people with disabilities the same equal
protection of the laws provided to all Americans by the U. S.
Constitution. ADA and IDEA were rightly exempted from the recent
unfunded mandate legislation, and should not be addressed by the



ACIR report on that subject.

FOR ALMOST TWO DECADES COMMUNITIES HAVE BEEN REQUIRED by the
Rehabilitation Act of 1973 to make their facilities accessible. It
is dishonest to imply that the requirements of the ADA are
unreasonably abrupt.

ADA SPECIFICALLY STATES THAT NO COMMUNITY CAN BE FORCED to make
changes which would impose an undue economic hardship. It is
dishonest to imply that the opposite is true. Communities call for
flexible implementation. That remedy is already written into the
law. :

YOUR SUGGESTION THAT PEOPLE WITH DISABILITIES and their families
should not have the right to initiate legal action to remedy
infringement of their rights is profoundly disturbing. A principal
purpose of civil rights laws is to protect citizens against
oppressive government. A right with no citizen remedy is no right.

THE ACIR STAFF WORKING PAPER RECOMMENDATION that "ADA requirements
should be temporarily or permanently suspended, or made
voluntary..." is alarming. Voluntary rights for Black people
following the Civil War resulted in 100 years of Jim Crow
segregation.

PEOPLE WITH DISABILITIES. CALL ON NATIONAL, STATE AND LOCAL
GOVERNMENT, the private sector, the public media and the disability
community to make full implementation of the ADA and the IDEA a
first priority.

WE WILL COOPERATE 100% to achieve harmonious implementation of the
ADA and the IDEA. We will work with individuals, businesses and
government at all levels to create common sense solutions that meet
the particular needs of different parties and situations. But we
will fight to the end of time any change in law, regulation or
enforcement that weakens our fundamental equality as set out in the
ADA and the IDEA.

WE SUPPORT EMPHASIS ON EDUCATION AND TRAINING. We believe in
greatly increased efforts to inform those immediately impacted by
the ADA and the IDEA - and all Americans - about their obligations
and opportunities under the laws. However, there must be no
hesitation to litigate when appeals to reason are ignored and
blatant violations continue.

WE CALL ON CONGRESS to provide increased funding that will enable
federal, state and local agencies to fulfill their ADA and IDEA
monitoring responsibilities efficiently. Resources spent on
education about the laws and proactive enforcement now, will
greatly reduce litigation and other expensive procedure in the
future.

FINALLY, IT IS SELF-EVIDENT that every person in this nation has a
vested interest in the success of the ADA and the IDEA. Disability
will occur at some point in the lives of most individuals,
certainly in the life of every family. Enabling people with
disabilities to move from welfare to employment, from isolation to
active participation in their communities will profit governments,
businesses, families and taxpayers. It will strengthen America's
ability to compete in world markets. It will increase the
prosperity and the quality of life of every family and community.

ADA AND IDEA ARE LAWS FOR ALL AMERICANS. WE CALL ON ALL AMERICANS
to join us in keeping the sacred pledge: "One nation, under God,



indivisible, with liberty and justice for all."

I HAVE BEEN TO EVERY STATE AT LEAST FOUR TIMES to research the need
for or the implementation of the ADA. If there is any way I can
cooperate with you to create an accurate final ACIR report, please

call, fax or write me at any time.

Sincerely,

Justin Dart
Former Chairman, the President's Committee

on Employment of People with Disabilities/



of Federal Mandates?

Here's a question...What do the White
House, members of Congress, state and local
officials, government employees, the academic
community, private companies, and millions
of American citizens have in common?

The answer...Many, if not most, agree that
while certain issues benefit from federal
oversight, federal mandates aren’t always the
hest way to achieve national goals.

Many would also argue that states, localities,
and the private sector have been left out of the
decision-making process. This conference will
provide participants with the opportunity to
debate the merits and problems of mandates
and regulatory issues affecting those entities.

Fase the

P

As part of the Unfunded Mandates
Reform Act of 1995, Congress directed the
Advisory Commission on Intergovernmental
Relations (ACIR) to make recommendations on
whether to modify, suspend, or terminate specific
existing mandates. This conference will let
participants evaluate and comment on ACIR's
preliminary recommendations.

[f you feel the impact of mandates, this
conference is your opportunity to learn which
issues ACIR has identified as the most important
or most troublesome. 1t's also your opportunity
to make your positions on these issues and ACIR's
recommendations a part of the permanent
public record.

ressure

Speakers and
Moderators Include:

W President William J. Clinton*

W Sen. Robert Dole*

B Sen. Dirk Kempthorne

B Members of the U.S. Senate

W Members of the U.S. House
of Representatives

B Members of the Cabinet

W Federal Department
Administrators

B Governors

W State Legislators

B County Commissioners

W Mayors

B Academicians

B The Private Sector

Who Should Attend:

m Elected state and local government
officials, state executive branch officials,
state legislative staff, federal regulatory
agency personnel, Congressional staf,
local government apency officials, staff
& members of non-profit organizations,
private-sector executives & liaison staff,
academic faculty & public policy
researchers, and representatives of public-
sector employee organizations.

and lighten the load.

Attend The ACIR Conference On Federal Mandates
March 6-7, 1996  The Washington Hilton Hotel




Conference D

Wednesday, March 6, 1996

ay One:

7:30 a.m. Registration

Welcome
Hon. William E Winter, ACIR Chairman

8:30 - 8:45

8:45 - 10:30 Plenary Session
A New Approach to
Congressional Legislation

Hon. Dirk Kempthorne**, U.S. Senate*

Intergovernmental Principles
Emerging from ACIK's Mandate Studies
Hon. Bob Graham**, U.S. Senate

Hon. Richard Nathan**, Director,
Rockefeller Tnstitute of Government

10:30 - 10:45 Break

10:45 - 12:15 p.m. Concurrent Seminars

1. Current Efforts to Reform Federal
Regulatory Impacts on State and
Local Governments
Current regulatory reform bills would require federal agencies to assess the impacts of pro-
posed regulation, involve state and local governments in regulutory development processes,
and allow wavers of federal requirements hindering the integration of two or more federal
programs under an approved flexibility plan. This seminar will feature expert panclists from
federal, state, and local governments who will:
* lebate regulatory veform bills under consideration by Congress.
* Evaluate recent efforts by federal agencies to improve their regulatory processes.
Moderator:
Larry Halloran, Staff Director, U.S. House Subcommittee on
Hunkan Resources and [ntergovernmental Relations

2. Measuring the Costs and Benefits
of Mandates
The Unfunded Mandates Reform Act of 1995 requires ACIR to study the techniques used to
assess the costs, benefits, and feasibility of federal mandates During this seminar, panels of
federal, state, and local representatives will:
* Review the current methods used to assess regulation.
* Discuss the feasibility, approaches, and issues in measuring the costs
and benefits of federal mandates.
Moderator:
Dr. Mark Rosentraub, School of Public and
Environmental Affairs, Indiana University

3. Relieving State Mandates
on Local Governments
Several states have taken statutory or executive action o relieve the burden of federal and state
mandates on local governments. Panelists from state and local levels of government will:
* Look ut the current progress of state mandate relief efforts.
* Look at the influence mandates have on state regulatory processes.
Maoderator: Hon. Bruce Todd**, Mayor, City of Austn, TX

12:30- 2:15 Luncheon Program
Developing a New Partnership
with State and Local Governments

Hon. William J. Clinton*
President of the United States

Introduced by:
Hon. Richard Riley**, Secretary of Education

2:30 - 4:45

Workshops 1 through 6 will present the findings and recommendations of ACIR's preliminary
report on the cffects of existing federal mandates on state and local governments. Each work-
shop will include ACIR Commission members, providing attendees the opportunity to directly
communicate their views. Panels will also include members of the public, private, and non-
profit sectors who will.

Concurrent Workshops

¢ Offer comments on ACIR's preliminary findings and recommendations

* Present materials supporting their individual positions.

* Respond to the comments and questions of those who wish to participate in :an open
discussion.

1. Environmental Mandates

Moderator:
Hon. Gregory Lashutka™*,
Mayor, City of Columbus, Off

Labor Mandates

Moderator
Iton. Randall Franke**,
Commussioner, Masion County, OR

Mandates Affecting Individual Rights

Moderator:
Hon. Edward Rendell**,
Mayor, City of Philadelphia, PA

5:00 - 6:00 Conference Networking Reception

Hosted by Members of the Advisory Commission
on Intergovernmental Relations

6:00 - 8:00 Dinner Program
A Future Agenda for Rebalancing
American Federalism

Hon. Michael Leavitt**, Governor, Utah

* [nvited
** ACIR Commissioner




Conference Day Two:

Thursday, March 7, 1996

7:00 am Registration

7:30 - 9:00 Breakfast Program
What Will Happen in the Congress

Afler ACIR Submits Its Mandate Report?

Introduction:

llon. James Moran™*, U.S. llouse of Representatives
Speaker:

Hon. Christopher Shays*, Chairman,

U.S. House Subcommittee on Human Resources

and Intergovernmental Relations

Plenary Session

A Vision of American Federalism
Jor the 21st Century

Introduction:

Hon. Craig Thomas™*, U.S. Senate

Speuaker:
Hon. Robert Dole*, Majority Leader, U.S. Senate

10:30 - 10:45 Break

10:45 - 12:15 p.m. Concurrent Seminars

4. Impact of Federal Court Mandates
on State and Local Governments
ACIR conducted an inventory of federal court decisions from 1994 that imposed mandates on

state and local governments or prevented those governments fron taking certain action. During
this seminar, panelists representing ditfering legal and governmental interests will.

¢ Discuss the ACIR study findings and the problems of federal court decisions for state
and local governments.
* Debite ways to reduce the burden of federal court decisions on state and local govemnments

Moderator: Dr. Robert Briuneis, George Washington Univ

5. Mandate Relief for the Private Sector

The Unfunded Mandates Reform Act of 1995 requires that ACIR review efforts to relieve the
burdens on state and local governments that may impact the privite sector. Public and private
sector panelists will.

* Debate the effects of state and local mandate relief efforts on the private sector.
* Examine how similar relicf miy be extended to the private sector.
Moderator: Thomas Bradshaw, Smith-Barney

0. The Future Federal Role After
Current Reforms Are Implemented
Onee current reforms are implemented, the federal role will change dramatically. This change
will be accelerated by current mandate and regulatory reforms, proposals to transfer federal

programs to state and local governments, and the growth of block grants. Pancelists from federal,
state, and local governments will:

* Discuss what the luture federal role should be.
* Review the effects of federal agencies migrating from micromanagement-style
regulation to regulation by performance goals and measures,
Moderator: Paul Posner, Director, Budget Issues, GAO

Note: this conference program is current as of Jan. 31, 1996. Final program s subject to speaker avaulabiluy.

12:30 - 2:15 Luncheon Program

CBO's Approach to Its Responsibilities
Under the Unfunded Mandates
Reform Act of 1995

Hon. June E. O'Neil,
Director, Congressional Budget Office

EPA’s Implementation of Title Il of
the Unfunded Mandates Reform Act
of 1995: Regulatory Analysis & Reform

Hon. Carol Browner®*, Administrator, U.S. EPA

Concurrent Workshops

4. Health and Social Service Mandates;
Transportation Mandates; Metric Mandates
Moderator:

Hon. Art Hamilton™*, Minority Leader,
Arizona House of Representatives

. The Impact of Federal Mandates on
Smaller Local Governments; Litigation
Against State and Local Governments
During this workshop, a panel of federal, state and local government representatives will address
two 1ssues that ACIR's prebminary Mandate Report dentifies as critical. A general session will
follow where attendees can respond to this discussion.
Altendees’ comments and recommendations niy be included in the Commission's final report.

Moderator:
Hon. Victor Ashe™*, Mayar, City of Knoxville, TN

6. Consolidating and Simplifying
Federal Regulations for State
and Local Governments
Part of ACIR's vesponsibilities under the Unfended Mandates Refornt Act of 1995 is 1o pro-
vide recommendations for consolidating, standardizing and simplifying federal program regu-

lations on state and local governments. This workshop will include a panel of federal, state
and local governments 1o address these issues.

ACIR 15 also seeking information and recommendations that can be included in its final report
on how federal regulatory requirements can better accommodate Jocal governments.

Moderator:
Hon. John Stroger, Jr.™*, President,
Cook County Commissioners, 1.

* [nvited
#£ ACIR Commissioner

Each attendee will receive his or her own copy of
ACIR’s Preliminary Report on Federal Mandates.
Copies are also available in advance from:
* ACIR's home page: http://www.access. gpo.gov/acir
* FedWorld/NTIS's home page:
http://www fedworld.gov (§12 per download)
* FedWorld/NTIS's bulletin bourd:
703-487-4223
* For a print copy, fax your name and address to:
202-653-5429 or call ACIR at 202-653-5540.




3 Easy Ways To Register:

For our fastest service, call any lime

Phone your registration
between 9 am. - 5 p.m, EST

to 703-883-9363...

Complete the form helow and fax this entire
page back to ACIR ¢/o ENC Marketing (24 hours a day).

Or fax this form
to 703-883-9360...

Tear off this form and mail it
ACIR Registration, ¢/o ENC Marketing
2010 Corporate Ridge, Suite 700, McLean, VA 22102

Or return this form
by U.S. Mail.

Conference Pricing

Pre-Registration Price

(postimarked anvbefore Feb 28, 1996) (after Feb. 28, 1996 and on-site)

Regular Registration Price

Government and Academic* $345.00 $395.00
Other $445.00 $495.00

*Federal, naional, siate, & local organizithons representig, government officrals & functions or unwversity/academic staff

Method of Payment

I7] Check (please make payable to ACIR) 12 Money order

IZ Approved Purchase Order Number:* {13 Approved Federal Government Training Voucher SF182*

*Please attach acopy of your approved purchase order or voucher.

Your Conference
Registration Includes...

& A copy of ACIR’s preliminary Mandate Report.

(¥ A conference workbook with session handouts.
(¥ Admission to all plenary sessions, workshops

and seminars.
(¥ March 6 luncheon, afteroon reception and dinner.
(&' March 7 breakfast and luncheon.

Hotel Accommodations

Please make hotel reservations by February 12.

Alimited number of rooms are available at the Washington Hilton at
the discounted rate of $150 (single), $175 (double) and $114 (gov-
ernment). To obtain this special rate, please identify yourself as an
attendec of the ACIR Federal Mandates Conference. Registrants should
call the hotel directly at 202-797-5820 or the central reservations office
at 1-800-445-8667.

The cutofl date for registranons at this special rate is February
12, Beeause of the strong demand for this conference, we suggest
that you make your reservations as soon as possible

The Washington Hilton requires a first night's pre-paid deposit on all
reservations. Checks, money orders, or major credit cards can be used
to establish prepayment. All credit cards used as first night's prepayment
will be charged immediately. Reservations can be cancelled prior to
72 hours of arrival without penalty.

121 Bill my organization, ATTN:

{3 Charge my credit card: 13 Visa (0 IMPACT Visa {2 MasterCard

Account No. Exp. Date

Cardholder’s Name

Signature

Personal Information

12 Mr.[] Ms,

Title.

Agency/Department/Organization:

Strect Address: Mail Stop/Room No:

City: State:

Phone: Fax:

Internet/e-mail:

Name as it should appear on your name badge:

Authorized Signisture:

To register additional anendees, please melude personal information for cach on your orgmizition’s letterhead.

I 1 am also attending |7 NACO and/or (JNLC. 7J 1 will only attend ACIRs conference.

Special Accommodations

Please call 703-883-9363 with any special accommodations you
may require in accordance with the Americans with Disabilities Act.

Payment Terms and
Cancellation Policy

Preregistration payments must be postmarked on or before Febnuary
28,1996, On-site registrations will be accepted (please call 703-883-9363
to reserve a space). Cancellations received on or hefore February 28
will be accepted subject to a cancellation fee of $95.00. Conference
registration fees will not be refunded after February 28, Registrants
cancefling, after February 28 will receive audio cassettes of the confer-
ence sessions. Substitute registrants will be accepted from the same
organization.

L
March 6-7

Washington Hilton,
Washington, D.C.

Please R.S.V.P. by February 28, 1996




Who Should Attend:

Elected state and local government officials.
State executive branch officials.

State legislative staff.

Federal regulatory agency personnel.
Congressional staff members.

Local government department & agency offlcnals

Staff and members of tion-profit organizations. -
Private-sector executives & liaison staff, .
Public-sector employee organization representatives.

nd'annnanan

Program Components

% Featured speakers il dddress plenary sesmons on

the effects of mandate and fedeml reforms.”.

Concurrent workshops will Jet pdmc1pams 1mpact
ACIR'S mdndate fmdmgs and recomn '

reforms, state mqnddte letorm federal couit rtlllllgs :
 the cost and bene' ) n‘dates

Academic teaching faculty & public policy resedrch staif.'

Attending This
Conference Will
Benefit You By:

[V Letting you speak directly with
members of Congress, governors
and state legislators, local
government officials, academics,
and private-sector executives
who all have an interest in
mandate reform.

[V Providing a forum for debating
and discussing a wide range of
mandate and regulatory issues.

'V Helping you gauge the impact
of mandate reform on your
constituents, jurisdiction, or
organization.

¥/ Debating which mandate issues
are important or troublesome to
state and local governments.

[V Highlighting the changes ACIR
has recommended for modifying
specific existing mandates.

[V Letting you evaluate and comment
on ACIR’s recommendations
and findings.

And perhaps most importantly...

¥/ Letting you voice your position
for the permanent public record.

[V Letting you help shape ACIR’s final
report and recommendations.

Comments from conference
attendees will be included in
ACIR’s final report to Congress
and the President.




Learn what's new. Impact future changes.

The ACIR Conference On Federal Mandates » March 6-7, 1996 » Washington Hilton Hotel

ACIR Conference Day One ACIR Conference Day Two

7:30 am Registration 7:00 am Registration

8:30 - §:45 Welcome 7:30 - 9:00 Breakfast Program

o What Will Happen in the Congress Afler ACIK Submils
- Plenary Session” ’ Its Mandate Report
- *ANew Approzzcl] lo Congtemoﬂﬂl Legt.rlalxon
g 9:15-10:30 . . Plenary Session -
| nlergovemmenlal Prmuples fy mergmg /rom ALIR s Mﬂndale Stidies’ R

\ 4 Vision of American Federah.sm fo: lbe 215 Cenlzny

10:30 - 10:45 BlLl|\

10:30 - 10:45 Ihuk

10:45 - 12:15 p.m. Concurrent Seminars

o Current Efforts to Reform Federal Regtdatory

10:45- 12:15 pm. Concurrent Seminars

Impacts on State and Local Governments o Impact of Federal Court Mandates on State and Local Governments
© Measuring the Costs and Benefils of Mandates * Mandale Relief for the Private Seclor
o Relieving State Mandates on Local Governments o The Future Federal Role After Current Reforms are Implemented

~ Luncheon l’ro;,mm SRS S 12:30 - 2:15 Luncheon Program
. [)e,,glopmg ‘@ New Parlnershlp with State and Local Gouemmenlx : : * CBOS Approach To Js Rupormbzlzlies Under lbe Unfmzded Mandales i
: . ) Reform Act of 1 995
2:30 - 445 Concurrent Wor kxhops ) © e EPAS: Im/)lemen/ ion 0[ Title'll of !/Je Unfmzded Mandates Refo
o Environmental Mandates 0./ 1995: Regulalory A"al}'“"' & Reforms
* Labor Handtes 230 - 4:45 (unumcnl Wi)ll\)h()[)\

o Mandates Affecting Indimdual Rights

o Health & Soctal Service Mandates, Transportation Mandates;
Metric Mandates

G onfereme Nuwmkmg Reception )
. . » The Impact of Federal Mandates on Smaller Local Governments;
Litigation Agamst Stute and Local Governmenls

Dmnu Pm;,l an

e “Faiture Agenda for Rtbﬂla,mmg Amenmn [~ede1 alzsm ‘ . . ?brLc;?l(i{/ﬂlng mlt,/ Stmplifying Federal Regulations for State and
. . . Local Governmenis

Put your position on the record at
The ACIR Conference On Federal Mandates.

Advisory Commission on
Intergovernmental Relations

800 K Street, NW
Washington, DC 20575

ghteriing
I

March 6-7. 1996




WHY ACIR REPORT DOES NOT MEET THE FEDERAL CHARGE

. Title III of the Act instructs ACIR to issue a final report on Federal mandates by
March 22. It is not likely that this date will be met, given the March 15 closing of the
comment period for the preliminary report.

J Congress asked ACIR to:

1) review the role of Federal mandates in intergovernmental relations and
their impact on State, local and tribal governments, considering private sector
effects;

2) investigate the role of unfunded State mandates on local governments;

3) make recommendations in seven different general areas:

-- providing flexibility,

-- reconciling inconsistent mandates,

-- terminating duplicative or obsolete mandates,

-- temporarily suspending mandates not related to health and safety,

-- simplifying mandate reporting requirements,

establishing common Federal definitions,

mitigating negative private sector impacts that result from mtergovemmental
mandate relief, and

-- providing similar relief to the private sector.

4) for each recommendation in 3, identify specific mandates to be relieved.

. ACIR’s draft report falls far short of the bill’s ambitious charge. There is little
discussion the role of mandates, no attempt to place the individual mandates analyzed
into a general framework, and no mention of the impact of State mandates on locals.

. The report contains a procedural discussion of how they did their work; a general
section on common themes; and anecdotal analysis and recommendation of policy
regarding 14 mandates that were chosen because they were most commonly cited by
States/locals, consistent with ACIR’s previously released review criteria, and
presumably diverse in subject matter (although 12 of the 14 affect labor, the
environment, or persons with disabilities).

. ACIR mentions but does not highlight that resources were: limited, and only uses this
to explain why they examined only 14 mandates; with more money, they

recommend examining more mandates, not answering the congressional charge.

. ACIR also drafted for limited public comment a longer listing of roughly 200
mandates that has many inaccuracies.

. Tribal governments are missing from the report.



ACIR identifies 6 “common themes”, which are primarily common sense and do
not address many of the questions posed by the legislation:

1) Avoid detailed procedural requirements.
2) The Federal Government should share costs as an incentive to restrain the mandate.
3) Recognize that other governments are led by elected officials who are accountable.
4) Ban litigation by individuals against States/localities that implement Federal laws
(this

would limit an individual’s right to bring civil actions).
5) Extend deadlines for very small governments.
6) Designate a lead Federal agency for any mandate.

Congress also instructed ACIR to conduct a baseline study to examine measurement
and definitional issues involved in calculating total costs and benefits. This study was
to consider the feasibility of measuring indirect as well as direct effects, including the
benefits of Federal aid and tax benefits. ACIR chose not to issue this study due to
resource limitations, although it would have provided important contextual analysis --
and could have been more useful than the catalogue of mandates issued by ACIR.



Highlights of Problematic Policy Recommendations

Americans With Disabilities Act of 1990 (ADA)

0

Unfunded Mandates Reform Act of 1995 does not apply to ADA -- not w/in scope of
report.

ACIR recommends:

increasing federal funding or modifying some deadlines and requirements for state -
and local governments;

creating single federal ADA enforcement and assistance agency, and limiting private
right to sue states and localities in fed. courts (i.e. federal enforcement only).

Janet Reno wrote to Gov. Winter (2/7/96) stating that the report is based on significant
misrepresentations of ADA implementation, that the ADA already provides substantial
flexibility and allows for consideration of cost, and that the changes recommend by
ACIR will not ensure that the rights of people with disabilities are protected.

The President said last year, on the Sth anniversary of the ADA, that he would veto
any substantive change to the law.

Individuals With Disabilities Education Act (IDEA)

o

ACIR recommends, among other things:

increasing federal funding to 40% OR relieving states from administrative mandates;
requiring alternative dispute resolution practices;
denying parents the right to bring court challenges.

-

Dept. of Educatioé/g memo to Cabinet Affairs (2/21/96) notes that:

the Administration has developed a reauthorization proposal that is now being used as

the basis of legislation in both houses of Congress;

the Administration's proposal addresses administrative mandates and rejects mandatory

dispute resolution practices;

removing the private right of action would be inconsistent with the intent of the law to
create individual rights (the Dept. of Educ. notes only 61 federal cases brought out of

5.4 million kids).



Labor Laws
0 ACIR recommends, among other things:

- exempting states and local employees from Family and Medical Leave Act and the
Fair Labor Standards Act;

- not requiring states to regulate state and local workplaces under OSHA even when a
state opts to administer the OSH Act;

- greatly narrowing the scope of the Davis Bacon Act by limiting its coverage to
projects that cost more than $100 million and are at least 50% federally funded,

L U st

0 DOL's memo to Cabinet Affairs notes that:

- the Commission recommendations‘signal bipartisan support for repeal of key worker
protections; :

- that the ACIR provides no substantive justifications for its recommendations,

- that ACIR's criticisms reflect perceptions, not reality (OSHA);

- that the report overstates the costs and ignores the benefits of the mandates (FMLA);

- that the Administration last year proposed acceptable Davis-Bacon reforms (raising
threshold to $50,000-100,000 and reducing administrative burden).

0 It would be ironic to repeal state-local coverage under these laws just as Congress
brought itself under their jurisdiction.

Environmental Laws
0 ACIR recommends, among other things:

- Safe Drinking Water Act -- enacting Senate legislation and setting long-term goal of
returning responsibility to the states;

- Endangered Species Act -- giving states and local governments an official role in
decisions;

- Clean Air Act -- permitting states to set their own ways of meeting air quality
standards, and eliminating financial penalties where good faith efforts are made to

comply; /7 \/
- Clean Water Act -- restor@ost sharing OR letting state and local governments
develop their own requirements and timetables;

0 EPA (Shelly Metzenbaum) memo to White House (2/21/96) states that:

- the report is one-sided and fails to consider benefits or sort through intergovernmental
responsibilities as directed,

- EPA opposes r.emovmg'_ lﬁnang\al}&enakjltef Mgr' l/C\QA, noting that al_though sanctions
are rarely applied, th een éffect{vé in moving states to comply;

- EPA disagrees with the repo@ characterization of the current cost-sharing
arrangements and opposes eliminating deadlines and standards;

- EPA supports the Senate SDWA bill but strongly opposes goal of handing total
program to states.
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DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT
3/4/96 Epm
STATEMENT QF ELIZABETH M. OSENBAUGH
ACIR CONFERENCE ON UNFUNDED MANDATES
MARCH 7, 1996
My name is Elizabeth Osenbaugh. I work in JLe Justice
Department’s Environment and Natural Resources Division, where I
serve as Council to the Asgistant Attorney General for State and
Local Affairs. I am pleased to be here to discuss these
important issues.

I. THE ADMINISTRATION SUPPORTS UNFUNDED MANDATES REFORM
Unfunded mandate reform ~—- and, more broadly, improved
cooperation and coordination between all levels of government --
are major concerns of this Administration. In his first year in

office, President Clinton issued an Executive Order directing
Executive branch agencies to ensure that new regulations do not
place undue burdens on states and communities, and the
Adninistration has been working in a variety of ways to address
the concerns of state and local governments. Some of these
efforts have been carried out under the banner of Unfunded
Mandate Reform, and some in the context of broader efforts to
Reinvent Government. Just this past Monday, for example, the
Vice President, in a speech at the National Press Cl%b, Presented
the Administration’s plan for the next phase of reinvention. Two
key components are the development of performance-based grant

partnerships among federal, state, local and tribal governments,
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and the increased use of regulatory partnerships with industry
and. state and local government.
| The Environment and Natural Resources Division of the
Department of Justice, where 1 work, is not a regulatory agency.
Rather, we bring litigation on behalf of our client agencies,
~such as EPA and the Department of Interior, to enforce the
nation‘s environmental laws. We also defend our client agencies
in court when their regulatory actions are challenged. Within
the context of our litigation respeonsibilities, we work very hard
to consider the concerns and interests of state, local, and -
tribal governments. In particular, we try whenever possibly to
work cooperatively with state and local governments in our
enforcement actions against private entities. And when we do
take enforcement action against state or local gbvernments, we do
so under policies that take the unique characteristics of those
entities into account. I’11 have more to say about these efforts
later.
II. THE PRELIMINARY REPORT IS A DISAPPOINTMENT

It is because the Administration is committed to improving
intergovernmental relations that the current "Preliminary ACIR
Report on Federal Mandates" is such a disappointment. Aany
serious discussion of mandate reform -- and any real prbgress in
improving the way that all lévels of government work tbgether -
must proceed from a complete, accurate, and unbiased |
understanding of the issues. Before we talk about whether to

amend or repeal a particular federal law, we need to know what
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the law actually requires, how it is being implemented, what
problems the law was intended to address, and what public
concerns may have prompted Congress to take action in the first
Place. Otherwise, we are not looking at the whole equation.

Unfortunately, the current draft report does not lock at the

whole equation. I understand that the Report was based on

‘EahpisiﬁEE‘S§‘§E£E; and local governments and not an independent
analysis of each alleged unfunded mandate, and that this approach
may have been dictated by limited time and lack of staff
resources. Whatever the reason, the result is a report that is
unbalanced and fails to appropriately take intoc account the
concerns which resulted in the statutory requirements. This is
counterproductive te the very important task at hand.

I would like to use the next part of my remarks to provide
some of the background information and context that is missing
from the draft report, focusing on environmental enforcement
issues. After that, I have some more specific comments about the
draft ACIR Report.

III. ENVIRONMENTAL ENFORCEMENT PROTECTS THE PUBLIC

A. Generally —— Let me start with a few words about the
importance of strong environmental enforcement, and the Justice
Department’s environmental enforcement program dgenerally. We
bring criminal prosecutions and civil judicial enforcement
actions to protect the environment, remedy environmental harm,
punish wrongdoers, and deter future viclations. These

enforcement actions protect our lakes and streams, our sources of
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drinking water, th?_?ir we breathe, our food supply, the land our
children and grandchildren will inherit, and even the ozone layer
that protects us from harmful ultravioclet rays} Without the
protection that environmental statutes afford, the health of our
familieg, the health of ocur communities, thé health of our
environment, and the health of our economy would all be
cémpromised.

Environmental protection statutes depend upon voluntary

\\\~_._-——‘—'——’_'—"/
environmental compliance, but voluntary compliance is premised on

e —— .

a strong enforcement program since few of us would comply

vglantarily with a statute that is not enforced. How many of us

————

would send our checks to the IRS -- or the state or local tax

collector -- 1if we thought that there would be. no penalty for
failure to do so? We cannot expect voluntary compliance with
environmental laws either without vigorous enforcement.

A strong federal enforcement presence helps states in their
environmental enforcement efforts. As state enforcers will tell
you, the possibility of a federal enforcement action strengthens
the negotiating position of states in trying to gét a violator to
remedy a problem.

In addition to federal and state enforcement, citizen suits
are another important component of the enfercement scheme
established by the federal environmental laws. Citizen
enforcement supplements limited government enforceméﬁt fésources
-— a parficularly critical function when federal and state

enforcement'budgets are being cut. More fundamentally, citizen
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enforcement gives local communities a powerful tool for
protecting their air, water and land from illegal pollution.

B. Enforcement against State and lLocal Gov‘t -- Pollution

is pollution -- whether it comes from a privately-owned facility,
or a municipal one. When pollution from a state, local or tribal
government facility poses a potential threat ﬁo public health or
the environment, then enforcement may be the necessary.

Indeed, the federal gevernment freq“QEEEZ;EEEEEE_EEEEEEEESPt

cagggﬂggg}gﬁt.loeai—g6VEfnments atthe—reguest _of the relevant

o

Sstate government. When it is unable to reach an accommodation

N ‘______’ﬂ—‘——_—__\'__
with the violator, a state environmental agency will ocften come

to the Justice Department or to one of our client agencies and
reqguest that we file our own enforcement action or intervene in
theirs. Over the last few years, the states have referred dozens
of Safe Drinking Water Act cases to the Envifonmental Protection
Agency and/or the Justice Department.

In one such case, the United States recently joined with the
State of Montana to bring enforcement actions against Butte Water
Company, a private provider of pubklic drinking water, for
violations of the Safe Drinking water Act. The City of Butte,
County of Silver Bow, and local businesses arranged to have the
water system purchased by a local company set up for that purpose
and operated by the City and County. The United States and State
of Montana negotiated a compliance plan with the ne&ngwﬁer and
operator. The agreement was finalized in a consent decree for

injunctive relief requiring, among other things, the construction



. . . o007
03/04/986 20:47 8202 514 4231 ENRD : @

of two drinking water filtration plants on an expedited schedule
to correct chronic turbidity violations in the system. High
turbidity endangers public health by reducing the effectiveness
of chlorine disinfection. The decree also gave the new ownher and
operator relief from civil penalty liability so that they could
obtain financing for the upgrade to the system necessary to bring
it into compliance with the Safe Drinking Water Act. As a result
of these actions, the Butte Water system is expected to come into
full compliance with the SDWA and primary drinking water
regulationé and will protect the public health in Butte.
Additionally, the settlement of the civil penalty claims against
the Butte Water Company, if approved by the Court, will provide
for $700,000 warth of public health projects benefitting the
local community.

When the federal government takes enforcement action against
a state or local government, it is mindful of the special
considerations that apply to such actions. There are several EPA
policies that reflect these considerations. For example, EPA has
a special policy on the calculation of penalties against

municipalities for Clean Water Act vioclations. Similarly, under

EPA‘s Small Communities Policy, EPA will not take an enforcement

action against a small community that is nor complying with

e e e e e

—.

into compllance-
- i
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IVv. SPECIFIC CONCERNS ABOQT"TEE ACIR PRELIMINARY REPORT

Let me finish my remarks with a few specific comments on the
ACIR Preliminary Report:

1. The Report fails to appropriately take into
account the concerns which have resulted in the statutory
requirements. For example, the Clean Water Act and the Clean Air
Act were a federal reaction to a national pollution problem that
the state and local governments had been unable to solve. The
detailed requirements and sanctions imposed by the Clean Air Act
amendments of 1990 were enacted only after many localities falled
to meet repeated deadlines for air quality standards.

A particularly striking example of this problem is in the
Report’s discussion of the Safe Drinking Water Act. The Report
endorses the Senate Safe Drinking Water Act reauthorization bill,
which the Administration supports too. But.the Report also
recommends establishing "a long-term goal of returning to the
states full responsibility for safe drinking water standards.”
The report notes that, "prior to 1974, states had responsibility
for the safety of drinking water, but they generally relied on
standards set by the Public Health Service." But the Report
fails to mention (as EPA Assistant Administrator Perciasepe

explained in January 31, 1996, testimony to the House Commerce

Committee, Subcommittee on Health and the Environment) that Tvqgfy
Before Congress created the original SDWA in 1994, a
Public Health Service study found that over one-thirad
of tap water samples evidenced bacterial or chemical
contamination exceeding the voluntary limits of the
Public Health Service. Fifty-six percent of systems
had physical deficiencies that could seriously affect

7
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safety. - Sixty-nine percent of systems failed to test

half the basic microbjal samples recommended by Public

Health Service. * * *# Against this backdrop, Congress

passed and President Nixon signed the original Safe

Drinking Water Act." Quite frankly, states didn’t show

the inclination to protect the public from unsafe

drinking water, when it was left to them.

Because it fails to consider the concerns that lead to the
enactment of the mandates at issue, the Report provides no
factual basis by which the Commission could determine whether a
particular mandate is necessary. The Commission should not
proceed to make recommendations to Congress in the absence of
such information.

2. The Report suggests that state and local
governments should not be reguired to comply with federal
mandates absent federal funding. This would be a radical and
unwarranted departure from current law. Local governments
operate sewage treatment systems, public water supplies, and
-landfills. It is the nature of these activities, not the nature
of the entity which operates them, which requires compliance with
environmental laws. Additional federal funding for publicly
owned treatment works may well be desirabkle. For example, the
Adninistration supports reauthorization of the Safe Drinking
Water Act, including establishment of a state revolving fund to

help local communities develop needed water infrastructure. But

the lack of federal funds should not discharge state and local

government form their obligations to conduct their activities in
a manner that is consistent with the law and protective of public

‘health and the environment, any more than lack of federal funding
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would excuse a private facility from the obligation to comply
with the law.

3. The Report recommends that individuals be barred
from bringing lawsuits against state and local governments to
enforce federal requirements. This would eliminate the ability
of individuals to seek redress for violations of federal laws
passed to protect them. As support for this recommendation,.the
Report asserts that the laws involved “are often written in such
broad terms, it is not clear what is required of federal, state,
and local officials."®

While there is no doubt that many laws could and should be
written more clearly, the requirements at issue in many
environmental citizen suits are not at all unclear. To the
contrary, under statutes like the Clean Water Act, the vast
majority of citizen suits involve violations of permit
requirements. Indeed, 1n most cases, the basis for the case is
the defendant’s own reports that its discharges violating its
permit.

In any event, at a time when many are calling for reduced
federal oversight and smaller federal budgets, it is particularly
inappropriate to recommend the elimination of private rights of
action, which provide direct redress for violations of federal
law without increasing federal bureaucracies.

4. The methods used in the Report are inadequate to
analyze whether the congressional goals of clean air, clean

water, protection of species, etc., can be met if the Report’s’
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recommendations are adopted. For example, there is ﬁ§ analysis
of what might happen if Congress were to do as the Report
recommends and return full responsibility for safe drinking water
standards to the states. There is no discussion, for example, of
the individual states’ ability to conduct the research necessary
to set drinking water standards or of the degree of compl}ance by
states and local governments with existing health standards,
either before enactment of the Safe Drinking Water Act or

currently, with federal enforcement.

10
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?‘a,,) - WASHINGTON DC 20480
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MARCH 1, 1996 N STATE O A SRATIONS
MEMORANDUM
SUBJECT: Comments on ACIR lerter to Governor Winter from Marcia Hale
FROM.: Anna Raymond for s
Shelley H, Metzenlfau '
TO: | Kris Balderson

White House Cabinet Affairs

We have only one suggestion to add to the letter. However, we are not wedded to this language,
but feel it would be useful to put in some form of this statement:

Paragraph 1 - White House Letter to Governor Winter.
Suggested language to be added -- linc #3 afier Mandates in [ntergovernmental Relarions.

As you know, the President is deeply committed to building a strong and effective working
partnership with state local and tribal govemments. Furthermore, this administration has strongly
supported the ACIR and is greatly appreciative of its past efforts to improve intergovernmental
relationships. For that very reason, it is essential that the next draft of this report correct the
serious problems in the Preliminary Staff Draft. ---The draft report fails.....

With regard to the substance of the letter, it is fine with us because of the balance with the other
pertinent issues. If you make substantial changes to these issues we would like to see the letter
again, ’

Thanks. _

Printed on Aecycled Pacar
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DOT COMMENTS ON 2/29/96 DRAFT LETTER TO ACIR

x On page 2, last paragraph, could also take credit for overall progress in
regulatory reform made by the Administration as part of the National
Performance Review (see proposed sentence penciled in on page 2)

- In the attachment, could include following section on Drug & Alcohol Testing

The preliminary staff draft recommends repedl of drug and alc:'ohol festing for
state and locdl goverment employees who openadte commercidl vehicles.

The Administration strongly disagrees with the draft report's recornmendation.
From a transportation safety perspective, it makes no difference who employs
the person dnving a commercial vehicle (which is defined as weighing over 13
tans or carry 16 or more people). Common sense tells us that.a motonst is in
just as much danger from an impaired state or local employee driving a large
truck as from a private company's employee. And contrary to the draft report's
analysis, drug and alcohol testing is not inconsistert with the treatment of law
enforcement and emergency personnel. In many, if not all cases, local
governments already apply their own drug and alechol testing requirements to
these personnel. '

€s2°d SHIGAI0 HIWNASNCD/ING WA/ Q: 2T Qs  Ta s
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For example, the preliminary staff draft recommends that Congress repea! the Family
and Medical Leave Act's (FMLA) applicability to swte and local governments. 1 oppose this
recormsnendation. The draft report asserts that the FMLA has "created unfunded costs relatad
to extending medical insurance coverage to employees while on Jeave, 10 teinporary hiring of

replacement workers, and to additional training and personnel counseling activities..” The

report citss no supporting evidence for this claim, however. Further, the repon does not
acknowledge the substantial benefits to employers, families, end individuals| of implementing
FMLA requirements. :

The preliminary staff draft also recommends several generic modifications to federal
laws without carefully cansidering the consequences of such changes, For example, the draft
report proposes eliminating citizens' rights 1o sue srate and local governments to enforce
federal mandates. I strongly oppose this broad-sweeping change. Again, the
recommendation is based on a consideration of costs but not of benefits. The draft report .
simply asserts that citizen suits create "budgetary uncertainties and substantia) legal costs”
for state and local govermments. The draft report doss not document or quantify these costs
or discuss the constructive role citizen suits have played in strengthening enforcomem of civil
rights, environmental, and other federa! statutes.

Another particular concem |s the report's recommendations with respect to civil rights
laws for people with disabilities -~ specifically, the Americans with Disabilities Aet (ADA)
and the Individuals with Disabilities Education Act (IDEA). Since the Unfunded Mandates
Reform Act does not apply to civil rights statutes, it is inappropriate for ACIR to recommend
cha.nges to these laws. The draft report's recommendstions to eliminate g private right of
action and allow voluntary compliance uader these statures would set back our efforts to
puarantee equal rights for citizens with disabilities. I oppose these recommandanons I
would note that both of these laws allow federal agencies 1o emphasize education and
voluntary compliance as much as possnble and that this Administration has ltaken 8
cooperative and flexible epproach in implementing the ADA and IDEA. |

I am also concemed about the process for seeking public comment on the staff draft.
] urge yOu 10 ensure full public participation in the Commission's deliberations. I understznd
the ACIR is sponsoring 8 March 6-7 Conference on fedesal mandates and is charging a3 $400-
SO0 gdmission fee. Charging a fee in this context is inappropriate since it creates 3 barrier to
full public parmcipation. I strongly recommend you [instead?] host a iree an aceessible
public meeting to seek comment an ACIR's activities. e

As you know the Clinton Administration has worked hard to strengthen the

Intergovernmental parmership and to address state and local government concems about
unfunded mandates. The President signed Executive Order 12875 during his first year in
office to ensure that new regulations do not place undue burdens on states and communities<
In March of 1995, he signed the Unfunded Mandates Reform Act. In addition, the \)
Administration has proposed or supported moedifying 2 number of federal laws o ease the }
public sector's compliance burden. Further, in implementing federal laws, _the Adminisuation/
has sought to provide state and local governments with enhanced technical assistance and to
help them rake full sdvantage of the flexibility that already exists in many federal starutes.

He ad Ho Viee Pes et heur, delbeo Foemende oy 13"@'{&1—5
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March 1, 1996

The Honorable William F. Winter

Chairman

U.S. Advisory Commission on
Intergovernmental Relations

800 K Street, NW

Suite 450, South Building

Washington, DC 20575

Dear Governor Winter:

I am writing to express my deep concerns about the preliminary staff draft of the
Advisory Commission on Intergovernmental Relations (ACIR) Report: The Role of Federal
Mandates in Intergovernmental Relations. The draft report fails to respond to key questions
the Congress posed to ACIR, and instead focuses on policy issues well outside of ACIR's
Congressional mandate or area of expertise. In addition, the draft report discusses the costs
of mandates largely without examining their benefits. As a member of the Commisston, I
oppose many of the specific recommendations in the report, and would like to work with you
and other members of ACIR to develop a more balanced report of the Commission's work.

As you know, Title III of the Unfunded Mandates Reform Act of 1995 directs ACIR
to: (1) "review the role of Federal mandates in intergovernmental relations and their impact
on State, local, tribal, and Federal government objectives and responsibilities, and their impact
on the competitive balance between State, local, and tribal governments, and the private sector
and consider views of and the impact on working men and women on those same matters;"
(2) investigate the role of unfunded State mandates on local governments; (3) make
recommendations in seven different general areas, including providing flexibility and
reconciling inconsistent mandates; and (4) identify specific mandates that should be
addressed in each of these areas. Congress also instructed the ACIR to examine measurement
and definitional issues involved in calculating total costs and benefits of Federal mandates.

The preliminary staff draft report does not adequately reflect this Congressional
charge. Unfortunately, the draft report focuses on the requirements of specific statutes
without establishing a sufficient framework for their consideration. The report does little to
further consensus on fundamental questions such as how state mandates affect local
governments and how we should measure the costs and benefits of mandates. Instead, it
presents cursory and often misleading analyses of 14 Federal health, safety, environmental,



worker protection, and civil rights laws. Ehese analyses fail to consider the views of or \/
effects on working men and women as directed by Congress.3

For example, the preliminary staff draft recommends that Congress repeal the Family
and Medical Leave Act's (FMLA) applicability to state and local governments. I oppose this
recommendation. The draft report asserts that the FMLA has "created unfunded costs related
to extending medical insurance coverage to employees while on leave, to temporary hiring of
replacement workers, and to additional training and personnel counseling activities..." The
report cites no supporting evidence for this claim, however. Further, the report does not
acknowledge the substantial benefits to employers, families, and individuals of implementing
FMLA requirements.

The preliminary staff draft also recommends several generic modifications to Federal
laws without carefully considering the consequences of such changes. For example, the draft
report proposes eliminating citizens' rights to sue state and local governments to enforce
Federal mandates. I strongly oppose this broad-sweeping change. Again, the
recommendation is based on a consideration of costs but not of benefits. The draft report
simply asserts that citizen suits create "budgetary uncertainties and substantial legal costs"
for state and local governments. The draft report does not document or quantify these costs,
or discuss the constructive role citizen suits have played in strengthening enforcement of civil
rights, environmental, and other Federal statutes.

The draft report's proposed changes to specific environmental laws are similarly
disconcerting. The preliminary staff draft recommends -- again without adequate justification
-- substantially weakening Federal environmental statutes. For example, the draft report
recommends eliminating financial aid penalties for states that fail to meet Federal air quality
standards where such states are making a good faith efforts to comply. I oppose this
proposal. As the draft report itself notes, most states did not adequately control air pollution
until strong Federal standards and enforcement mechanisms were put in place. Now that
sanctions are mandatory, states, with a few exceptions, are meeting compliance deadlines,
although sanctions have almost never been applied..

Another particular concern is the report's recommendations with respect to civil rights
laws for people with disabilities -- specifically, the Americans with Disabilities Act (ADA)
and the Individuals with Disabilities Education Act (IDEA). [ I oppose the draft report's (/
recommendations with respect to these lawsb Since the Unfunded Mandates Reform Act P on
does not apply to civil rights statutes, it is inappropriate for ACIR to recommend changes to Mae 7
these laws. The draft report's recommendations to eliminate a private right of action and
allow voluntary compliance under these statutes would set back our efforts to guarantee equal
rights for citizens with disabilities. T would note that both of these laws allow Federal
agencies to emphasize education and voluntary compliance as much as possible, and that this
Administration has taken a cooperative and flexible approach in implementing the ADA and
IDEA.

I am also concerned about the process for seeking public comment on the staff draft. I
urge you to ensure full public participation in the Commission's deliberations. I understand

-



the ACIR is sponsoring a March 6-7 Conference on Federal mandates and is charging a $400-
500 admission fee. Charging a fee in this context is inappropriate since it creates a barrier to
full public participation. I strongly recommend you instead host a free and accessible public
meeting to seek comment on ACIR's activities.

As you know, the Clinton Administration has worked hard to strengthen the
intergovernmental partnership and to address state and local government concerns about
unfunded mandates. The President signed Executive Order 12875 during his first year in
office to ensure that new regulations do not place undue burdens on states and communities.
In March of 1995, he signed the Unfunded Mandates Reform Act. In addition, the
Administration has proposed or supported modifying a number of Federal laws to ease the
public sector's compliance burden. Further, in implementing Federal laws, the
Administration has sought to provide state and local governments with enhanced technical
assistance and to help them take full advantage of the flexibility that already exists in many
Federal statutes.

G have additional profound concerns about many of the draft report's recommendations
not mentioned in this letter. Attached are comments prepared by Federal agencies and
departments on the draft report. Federal agencies will also be forwarding comments to you
and the Commission directly. I strongly embrace the attached comments, and urge you to
give them full consideration as the Commission redrafts the reportt(

Sincerely,

Marcia Hale
Assistant to the President and Director for
Intergovernmental Affairs

Attachments

CcC:
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March 1, 1996

The Honorable William F. Winter

Chairman

U.S. Advisory Commission on
Intergovernmental Relations

800 K Street, NW

Suite 450, South Building

Washington, DC 20575

Dear Governor Winter;

I am writing to express my deep concerns about the preliminary staff draft of the
Advisory Commission on Intergovernmental Relations (ACIR) Report: The Role of Federal
Mandates in Intergovernmental Relations. The draft report fails to respond to key questions
the Congress posed to ACIR, and instead focuses on policy issues well outside of ACIR's
Congressional mandate or area of expertise. In addition, the draft report discusses the costs
of mandates largely without examining their benefits. As a member of the Commission, I
oppose many of the specific recommendations in the report, and would like to work with you
and other members of ACIR to develop a more balanced report of the Commission's work.

As you know, Title III of the Unfunded Mandates Reform Act of 1995 directs ACIR
to: (1) "review the role of Federal mandates in intergovernmental relations and their impact
on State, local, tribal, and Federal government objectives and responsibilities, and their impact
on the competitive balance between State, local, and tribal governments, and the private sector
and consider views of and the impact on working men and women on those same matters;"
(2) investigate the role of unfunded State mandates on local governments; (3) make
recommendations in seven different general areas, including providing flexibility and
reconciling inconsistent mandates; and (4) identify specific mandates that should be
addressed in each of these areas. Congress also instructed the ACIR to examine measurement
and definitional issues involved in calculating total costs and benefits of Federal mandates.

The preliminary staff draft report does not adequately reflect this Congressional
charge. Unfortunately, the draft report focuses on the requirements of specific statutes
without establishing a sufficient framework for their consideration. The report does little to
further consensus on fundamental questions such as how state mandates affect local
governments and how we should measure the costs and benefits of mandates. Instead, it
presents cursory and often misleading analyses of 14 Federal health, safety, environmental,



worker protection, and civil rights laws. These analyses fail to consider the views of or
effects on working men and women as directed by Congress.

For example, the preliminary staff draft reccommends that Congress repeal the Family
and Medical Leave Act's (FMLA) applicability to state and local governments. I oppose this
recommendation. The draft report asserts that the FMLA has "created unfunded costs related
to extending medical insurance coverage to employees while on leave, to temporary hiring of
replacement workers, and to additional training and personnel counseling activities..." The
report cites no supporting evidence for this claim, however. Further, the report does not
acknowledge the substantial benefits to employers, families, and individuals of implementing
FMLA requirements.

The preliminary staff draft also recommends several generic modifications to Federal
laws without carefully considering the consequences of such changes. For example, the draft
report proposes eliminating citizens' rights to sue state and local governments to enforce
Federal mandates. I strongly oppose this broad-sweeping change. Again, the
recommendation is based on a consideration of costs but not of benefits. The draft report
simply asserts that citizen suits create "budgetary uncertainties and substantial legal costs”
for state and local governments. The draft report does not document or quantify these costs,
or discuss the constructive role citizen suits have played in strengthening enforcement of civil
rights, environmental, and other Federal statutes.

The draft report's proposed changes to specific environmental laws are similarly
disconcerting. The preliminary staff draft recommends -- again without adequate justification
-- substantially weakening Federal environmental statutes. For example, the draft report
recommends eliminating financial aid penalties for states that fail to meet Federal air quality
standards where such states are making a good faith efforts to comply. I oppose this
proposal. As the draft report itself notes, most states did not adequately control air pollution
until strong Federal standards and enforcement mechanisms were put in place. Now that
sanctions are mandatory, states, with a few exceptions, are meeting compliance deadlines,
although sanctions have almost never been applied..

Another particular concern is the report's recommendations with respect to civil rights
laws for people with disabilities -- specifically, the Americans with Disabilities Act (ADA)
and the Individuals with Disabilities Education Act (IDEA). I oppose the draft report's
recommendations with respect to these laws. Since the Unfunded Mandates Reform Act
does not apply to civil rights statutes, it is inappropriate for ACIR to recommend changes to
these laws. The draft report's recommendations to eliminate a private right of action and to
reduce state and local governments' compliance obligations under these statutes would set
back our efforts to guarantee equal rights for citizens with disabilities. I would note that both
of these laws allow Federal agencies to emphasize education and voluntary compliance as
much as possible, and that this Administration has taken a cooperative and flexible approach
in implementing the ADA and IDEA.

I am also concerned about the process for seeking public comment on the staff draft. I
urge you to ensure full public participation in the Commission's deliberations. I understand



the ACIR is sponsoring a March 6-7 Conference on Federal mandates and 1s charging a
admission fee. Charging a fee in this context is inappropriate since it creates a barrier to full
public participation. I strongly recommend you instead host a free and accessible public
meeting to seek comment on ACIR's activities.

As you know, the Clinton Administration has worked hard to strengthen the
intergovernmental partnership and to address state and local government concerns about
unfunded mandates. The President signed Executive Order 12875 during his first year in
office to ensure that new regulations do not place undue burdens on states and communities.
In March of 1995, he signed the Unfunded Mandates Reform Act. In addition, the
Administration has proposed or supported modifying a number of Federal laws to ease the
public sector's compliance burden. Further, in implementing Federal laws, the
Administration has sought to provide state and local governments with enhanced technical
assistance and to help them take full advantage of the flexibility that already exists in many
Federal statutes.

I have additional profound concerns about many of the draft report's recommendations
not mentioned in this letter. Attached are comments prepared by Federal agencies and
departments on the draft report. Federal agencies will also be forwarding comments to you
and the Commission directly. I urge you to give their comments full consideration as the
Commission redrafts the report.

Sincerely,

Marcia Hale
Assistant to the President and Director for
Intergovernmental Affairs

Attachments

CcC:
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The Honorable William F. Winter

Chalrman

Advisory Commission on Intergovernmental Relations
B00 K Street, N.W.

Suite 450

Washington, D.C. 20575

Dear Chalirman Winter:

We are writing to express our concerm with the decigion of a
majority of ACIR members to endorde a specific set of
recommendations on the "The Role of Federal Mandates in
Intergovernmaental Relations."

We voted against the recommendations because of the limited
opportunity of the full body of members Co meet, review the draft
recommendationa, air disagreements and discuss different
perspectives. Obviously, the federal furlough and the government
shut down prevented many of the federal members from attending
the December 19 meeting. If we are unable to convene a meeting
where a full quorum is present, we would prefer to have the final
report present the full set of recommendations described in the
December 1, 1995 drafct. '

ACIR's proper role im to smooth bumps in the
intergovernmental gystem, identify the problems and build a
consensus on appropriate remedies. ACIR compromises this role
and invites controversy when it endorses specific legilslative
remedies without a fairly high degree of consensus among its
members. Where a near congensus exigts, a preferred
recommendation may be endorged.

We look forward to an opportunity to raise our concerns at
the next meeting.

Sincerely,

<.
; 1’12&?1V1L;_ '
—

Jages P. Moran Donald M. Payne
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The President has a strong record on unfunded mandates.

- On October 26, 1993, he signed Executive Order 12875 -- "Enhancing the
Intergovernmental Partnership”
- requires Agency to submit any new, non-statutory regulations to OMB review;
- Sets a deadline of 120 days for the approval or notification of waiver requests.

- Supported the Unfunded Mandates Reform Act of 1995 and signed it on March 22,
1995.

- March 31 report on Progress?

The Administration has worked to restore balance to the intergovernmental partnership in

reauthorization of individual laws

- IDEA -- submitted legislation to the Hill that will reduce paperwork and promote
mediation.

- Safe Drinking Water Act -- support Senate bill that provides much greater flexibility
to states and communities while ensuring all americans have safe drinking water

- Davis Bacon Reform -- proposed change in threshold and paperwork reductions

We've taken advantage of flexibility in current law to ease burdens on communities
- ADA -- extended deadlines for compliance where appropriate (curbs)
- OSHA -- e.g. encouraging alternate standards, allowing states to self-inspect

Should address community concerns about specific laws based on full debate -- ACIR should
help shape the terms of that debate, not the appropriate forum for rewriting statutes.

Can make progress w/out backing off of committment to worker protections, health and safety
and the environment.

_ Tone- 'S uNnCAAST U C AL



EXECUTTIVE OFFICE OF T HE PRESIDENT

27-Feb-1996 02:45pm

TO: (See Below)

FROM: Christopher C. Jennings
Domestic Policy Council

SUBJECT: NY Times article and Medicaid

Update on response to today's NY Times article today on
Medicaid/Welfare and the unhelpful leak of the HHS testimony:

* HHS sent over some talking points that respond to the story.
(I will forward them over to you.)

* I have talked with Ginny in Communications, who is now doing
the briefing. (She is very unhappy with HHS) She decided to work
off her own set of points, rather than talk off the HHS talking
points. Basically, she will avoid criticisms of the NGA proposal
(other than the kids/disabled eligibility concerns that the
President himself has referenced) and will say that the President
views the NGA resolution as a constructive contribution to the
debate.

* I went over all the Medicaid references with Marcia Hale. She
told me she can live with the actual testimony. She will have to
send the testimony out soon to the Governors, since Robert Pear
already received an early copy.

* I will be talking today with Bruce R. about status of any new
talking points for tomorrow's hearing.

cj

Distribution:

TO: Carol H. Rasco
TO: Laura D. Tyson

CC: Gene B. Sperling
CC: Jennifer L. Klein
CC: Elizabeth E. Drye
CC: Thomas O'Donnell
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February 26, 1996

Honorable William F. Winter

U.S. Advisory Commission on Intergovernmental Relations
800 K Street, NW

Washington, DC 20575

Dear Governor Winter:

Wae write in strong opposition to the recommendations contained in the preliminary report of
the Advisory Commission on Intergovernmental Relations, released January 24. The laws
and public safeguards reviewed by the Commission should be preserved, not weakened.
They protect millions of Americans from hazardous workplace conditions, discrimination, and
an unhealthy environment. They remain as important today as when they were passed.

In particular, we oppose your preliminary recommendation to exempt state and locai
govemments from complying with seven critically important occupational, health and safety
protections. Regrettabiy this recommendation would create a society where some are worthy
of protection, and some are not.

Moreover, your report conveys a false sense of balance by recommending exemptions for
seven of the reviewed laws, while recommending that seven others be retained "with
modifications.” Many of these "modifications” amount to "no money, no mandate,” which in
times of reduced federal spending are actually further exemptions. This report is not balanced
in any sense of the word, and should be recognized as such.

It is ironic that, in the same month that Congress began abiding by the laws faced by other
employers, ACIR would recommend exempting state and local governments from many of the
same laws. Fairness dictates that all Americans benefit from these protections, regardless of
where they work.

It is clear that much greater research debate, and consideration is needed before any further
recommendations are made in this area.

Again, as organizations representing millions of Americans, we strongly oppose the
recommendations of your preliminary report, and urge their reconsideration before a final
report is issued in the weeks to come.

Endorsed by,

Action on Smoking and Health
AFL-CIO

AFL-CIO Public Employee Department
AFSCME

1742 Connecticut Ave., NW  Washington, D.C. 20009
Phone: (202) 234-8494  Fax: (202) 234-8584
E-mail Address: regs.@rtk.net



AIDS Action Council

Alliance to End Childhood Lead Poisoning
American Association of University Women
American Association on University Professors
American Council of the Blind

American Counseling Association

American Federation of School Admlmstrators
American Federation of Teachers

American Foundation for the Blind

American Jewish Committee

American Lung Association

American Oceans Campaign

American Postal Workers Union

American Public Health Association

American Speech Language Hearing Association
Americans for Democratic Action

Association of Farmworker Opportunity Programs
Atlantic States Legal Foundation

Bazelon Center for Mental Heaith Law

Brain Injury Association

Center for Advancement of Public Policy
Center for Community Change

Center for Law and Education

~ Center for Law and Social Policy

Center for Marine Conservation

Center for Neighborhood Technology (IL)
Children's Defense Fund

Church Center for Sustainable Commumty
Citizens for Reliable and Safe Highways

Clean Water Action

Coalition for New Priorities

Commission on Social Action of Reform Judaism
Cornucopia Network of New Jersey

Council for Exceptional Children
Environmental Defense Center (CA)
Environmental Defense Fund

Environmental Health Coalition

~ Environmental Justice Working Group
Environmental Ministries

Epilepsy Foundation of America

Families as Leaders of Oregon

Families USA

Friends Committee on National Legislation
Fund for New Priorities in America
Galveston-Houston Association for Smog Preventlon
Goddard Coliege Institute for Social Ecology
Government Accountability Project
Greenpeace

Hadassah

Health and Development Pohcy Project _
Higher Education Consortium for Special Education
Industrial Union Department of the AFL-CIO



International Association of Firefighters

International Federation of Professional and Technical Engineers
International Union of Electronic, Electrical, Salaries, Machine and Fumiture Workers
Kansas Audobon Council

Laborer's International Union of North America
Metropolitan Ecumenical Ministry

National Association for Fair Contracting

National Association for the Advancement of Colored People
National Association for Visually Handicapped

National Association of Government Employees

National Association of Homes and Services for Children
National Association of Protection and Advocacy Systems
National Association of School Psychologists

National Associations of Developmental Disabilities Councils
National Audubon Society

National Campaign for Freedom of Expressuon

National Campaign for Pesticide Policy

National Catholic Social Justice Lobby

National Citizens' Coalition for Nursing Home Reform
National Coalition on Black Voter Participation |

National Consumers League

National Council of Jewish Women

National Council of La Raza

National Council of Senior Citizens

National Education Association

National Mental Health Association

National Parent Network on Disabilities

National Urban League

National Wildlife Federation

Natural Resources Defense Council

Network for Environmental and Economic Responsibility
Okiahoma DD Planning Council

OMB Watch

Paralyzed Veterans of America

PhilPOSH

Physicians for Social Responsibility

Planned Parenthood Federation of America

Public Voice for Food and Health Policy

RI Association of People with Disabilities

Service Employees International Union

Service Employees International Union

Sierra Club

Sierra Club Legal Defense Fund

20/20 Vision

The Arc .

The Arc of Multonomah County

The Arc of Texas

The International Brotherhood of Teamsters

The Leaming Disabilities Association of America
Transportation Communications Union -

Trout Unlimited

Union of Needle Trades, Industrial and Textile Employees



United Auto Workers Union

United Cerebral Palsy Associations

United Church of Christ Office for Church in Soclety
United Food and Commercial Workers International Union
United Methodist Church General Board of Church and Society
United Mine Workers of America

United Steelworkers of America

Laborers International Union

US Public Interest Research Group

Whole Foods Project (NY)

WI Assembly of Local Arts Agencies

Women Strike for Peace

Women Work

Women's Legal Defense Fund

World Institute on Disability



