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\\'3 Depotonent of Vetern- AH.m-. NOTICE OF PROCEDURAL AND APPELLATE RIGHTS

IF YOU DO NOT AGREF. WITH THIS ACTION

We have based our determination on the cvidence of record and the applicabie law. If you do not agree with the action we have taken.
you have two choices. (1) You may treopen your claim by sending VA new and matenial evidence which we have not considered. (2)
You may appeal to the Beard of Veterans” Appeals (BVA).

REOPENING YOUR CLAIM

NEW EVIDENCE. You muay give us evidence we do not have 1o strengthen your claim, Test:mony may be that kind of evidence. To
have a heaning before regional office personnel, see the instructions below. It is in your interest to send us any new evidence as soon
as possible. We will consider it and let you know whether it changes our determination, You may also submit aduditional evidence,
with some time limitations, if you appeal to the BVA,

HEARINGS BEFORE REGIONAL OFFICE PERSONNEL. We do not require you to have a hearing. You may testify in vour
own behalf before regional office personnel. You may alco bring witesses. To request a hearing before regional office personncl.
send a letter to this office. We will arrange a time and place for the hearing. You can request a hearing before regional office personnel
at any time. VA will furnish the hearing room, provide hearing officials and make a transcript of the hearing. The transcript will be
placed in your claims foider. Regonal ottice personnel will decide, based on the testitnony and other evidence, whether your claim is
successfully reopened and whether it can be granted. If your claim remains denied, you may appeal to the BVA. The record sent o the
BVA will include the tranacript of the bearing. I you appeal vw decision, you may also request a hearing befors the BVA. See Your
Appellate Rights below. You may have a hearing before both regional office personncl and the BVA.

YOUR APPELLATE RIGHTS

This notice summarizes your procedural and appeliate rights. For complcte information, refer to the Rules of Practice of the Board of
Veterans' Appcals (38 CFR Pan 20

APPEAL OF THIS DETERMINATION. Yuu inay appeal vur determination to the BVA, 10 appeal, send this office a Notice of
Disagrecment within 1 year [rom the date of the letter which accompanies this form. A Notice of Disagreement is a lotter welling this
office that you wish to appeal. If morc than one benetit is involved, you should ideniify the beaefit or benefits for which you aie
appealing. After you have filed a Nolice of Disagreement, we will send you a Staternent of the Case conwining the facts, the
gpplicable laws and regulations, and the rzasons for our determination.

HEARINGS. You may siill have a hearing before regional oftice personnel even after you file a Notice of Disagrecment, If you want
¢ hearing betore regional office personnel, see the instructions above. In addition. you may have & hearing before the BVA after you
appeal the determination ¢ontained in the letter which uscompacics this form. The BV A dues not require a hearing. You may present
cvidence and argument, and bring witncsses. The testimony will be a part of the record. VA will set the time and date of the hearing,
ﬁ"”id‘ the hearing room and hearing officials, and record the hearing. VA cannot pay any other expenscs of a hearing. The BVA

olds heanings in Washington, D.C., or at « VA regicnal office. If you request 3 hearing before the BVA in Washington, D.C.. the
BVA will tell you the time and date of the hearing. To request 4 hearing before the BVA at a regional office, write (o this office. Wr
filk these requests In the order of receipt. This ottice can tell you the expected waiting period for 8 BV A hearing a this office.

REPRESENTATION. An accredited representative of a recognized Service organization may represent you without charge. An
agent or attormey, such as a legal aid attomey or one in private practice, may also reprexent you. VA cannor pay fees of agetis or
attorneys.

ATTORNEY OR AGENT FEE LIMITATION. Except in loan cases, no fee may be charged, aliowed, or paid for services
provided by agents or attorneys hefore the RV A first makes « final decision in your claim. After the first final BVA decision in your
claim. an attorney or accredited agent may charge you a tee under certain circumstances for representing you before VA, including the
BVA. or the United States Court of Veterans Appeals. An attomney or agent may charge vou a reusonable fze in writing in connection
with any procceding in a case arising out of a loan made, guaranteed, or insured under chapter 37 of title 38, United Staies Code for
services provided after October 9, 1992, For more infonmation, refer to Section 5904, Title 38, United Stutes Code, If an altorney or
accredited agent represents you bufore VA, a topy of any agrecment between you and the attorney or accredited agent about the
payment of the attorey’s or agent’s fees must be filed at the following address: Counsel to the Chairman (01C3). Board of Veterans'
Appeals. B10 Vermont Avenne. N.W , Washington. D.C. 20420.

AI'TEAL OF DVA DECISION. Yuu may appeal a final BVA decision 10 the United States Court of Veterans Appeals (the Court).

You must file a Notice of Appeal with the Clerk of the Court within 120 days from the date on which the BVA muiled the notice of
the BYA decision.

YA FORM ‘U5 GPO: 1504-010-239/82209
AUG 1993(RS) 4107 )
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IN RE AGENT ORANGE PRODUCT LIABILITY LITIGATION

(z10) 733-9670

763

Cite as 304 F . Supp. 742 (1949)

under which militury servicemen may not
sue undar Federal Toret Claims Act for inju-
ries suffered incident to serviee bars auits
by zerviceman’y fumily, and applieation of
rule also bars claimz of cnental anguish
suffered by family members and claimg of
veterans' spouses who alleged damagey that
actually were result of harm donse Lo ser-
vicemen, (5) claima of children of service-
men (ur genetw: injury and birth defeets
from oxposure of their veterun parenty o
Agent Orange likewise were injuries suf-
fered “iptadent to and ansing out of ser.
viee;” and defendant govarement contrac-
turs could noy obtain indemnity or contribu.
tier against Umited States for any hahidity
iacnviad e result of such elabms: (9) re-
auirements of class action were met; and
(7) factual issuex presluded summary judg-
ment for contractors on so-called govern-
ment contract defvnse.

Government's motion to dismiss grant-
e and third-party complaints aguinst
governmant deemed to have been mude in
all actions under MDL 381 dismissed; plain-
tiffs’ motion for serial tmals denied without
prejudice, motion to amend complaint de-
nied witheut prejudice; motion for class
action certification granted in part and oth.
erwige denied; defenge motion for summa-
ry judgment denled; stay of distovery pre-
viousiy imposed vacated; pretrial confer-
ence ordered.

1. United States #=178(2)

[n enacting Fadera: Tort Claima Act,
Congress sought to relieve iwsell of over-
whelming pressures and  lime-consuming
hurdens of ronstdering and passing upen
numaerous private relief bills und to provide
‘ndicial remedy  far deserving  claimanty
who had suffered injuries or losses at hands
of governmentai officiala and wmployees.
B USCA 8§ L6 ot seq., 2680, |, k).

2. United States &=75(1)

Wiaver by Fuederal Tort Claimys Acl is
limited by terma of Acl's exceptivng, and if
claim (alls within any exeeplion, sovereign
imimunity has not bavn waived and court i3
without jurisdiction le hear caye, 28 (15
COAL DS LBA6 L sy, 268(a, J, k).

1. United States s=78(2)

Congrow’ fuilure for 30 voars Lo amand
Federal Tor: Claims Act s¢ aa to “correcs”
judicial decision was sub silentio aequive-
cenee on its holding, suggesting that Su-
preme Court correctly im.ur'prnh‘-ri CONPEras-
sional intent, and same way true even
Lthough iater decisions repudiatoed seme of
clues to intent that Supreme Court reliced
upon in reaching such earlier decision. 28
USO.A. 5 1346 vt seq., 20800, §, 1)

4. United States o=78(16)

Federal Tort Claimy Act did not waive
sovereimn ivmuaity with respect to claims
hy secvicemen arising out of activities mei-
dent to their militacy service. 28 U.S.C.A,
§9§ 1346 et seq., 2630(a, j, k.

5. United States 3==78(17)

Claims by servicemen arising oul of
activities incident Lo military service being
not maintzinable under Federal Tort Claums
Act, Federal Tort Claims Act did not permit
tort defendants to implead United States as
third-party defendant under theory of in-
dernnily or contribution, 28 UB.CA.
§% 1346 ¢t veq., 268a, j, k).

6 United States +—78(16)

Principle that Federal Tort Claims Act
id not wuive eavercigr tmmunity with re-
speet Lo claims by servicemen arising out of
activitiey incident to theic military servicn
applies to suits against individual service-
men, eclairms by servicemen who ucrved in
Vietnam, claims of intentional torts and
claime styled a2s conatitutional torts. 28

US.CA. §§ 136 el scq., 2630(a, J, k)

7. Courty #=96(3)

Federal distriet court coutd not recon-
sider underly:ng rationale of United States
Supreme Court decision where same was
case of statgtory interpretation arel neither
Supreme Court nor Congress had altered
bayie holding of such judicial decision, 28
U.S.C.A. §8 1346 et seq., 2680(a, J, kY.

3. United States e=T78(16)

Phrase Yineident Lo serviea” as paed in
determining  whether swl for injurise (o
sepvicernan may be broughit under Fedoral
Tort Cliims Act is nut o be narrowiy ap-
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phied or resteicted to actual military apera-
tions such aa {ield naneavers or amail arms
inatruetion, but, ratier. iy broad eoncept
Jdepending or rational connection belween
clatm ore loss cired 2tatur A memier »f Lhe
armed forees 28 USC A §y L34 et seq.,
24580(xa, 4, k).
3ee publication ‘A'ords and Phruses

for other tudicial construstions  and
defimtions.

9. United States = 73(16)

It s status of chumant as servicemun
rather thaa logal theory o s chom whieh
governs whether he may sue anider Fudernl
Tort Claims Act, 22 USCA §9 1346 of
0., 2080(a, §, kY

10. United States "= 751 16)

Far cialm of arviceman or g-serviege-
man Lo be “incident o service” and thug not
copnizuble uader Pederal Tt Clanies At
it i3 not requirsd chat plaintiff ai ime of
Lis higery b oon any military mission or
subject to military wiseipling. 28 U S.CA,
8% 1346 ¢t suq., 268004, §, k).

1. United States <= T78(18)

Vietnam veterans’ Agent  Orange
claims, snsing {rom alieged exposure ur-
ing military service, were “incident to ser-
vice” and thus could nat he hranght omder
Federal Tort Claima Act and sume was true
svan if exposura oeeurred within United
States or places ctner thun Southeast Asia
during military service, and 't was not nec-
eysary in class action that there be individu-
al factual hearings on wircumstances of zach
veteran's exposure tv the Agent. 28 US
C AL 48 1348 el seq., 2080a, §, k).

12. United States <=T3(16)

Postdischarge regligence asserted by
Vielnam veterans in Agent Orange claims
was not separate and distinet from nuemer-
ous acta of negligenee allegedly oceureing
incident to their military serviee, wnd thas
eould not be brought ander Federal Tort
Clums Act, there heing no allegaiiun of
trtentional act or of any separate and ofis-
unet act ol postdieharge negiipgenes, I8
US.CA §8 18 o) weg., 268000 | k)

(210) 733-9670 P.11
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13, United States =>78(16)

Principies of Judicial deciion under
which zinims ancident v militar service
cannot  he  oroegnt under Federal Tapy
Sy Act sannol e circumvenioad by gn
ventive  preseniaton aroaretfel ;.-;l«..\ading
wh.ch altemply 10 oreare actionahle st
discharge vlaim out of what s in reality
claim af corninuing negieet. 28 USR(CA
§9 1346 ot zen., 268004, i, k).

1. United States S=78(1H)

Where Australian veterans had been
present in Souiheast Aaia as direst cesult of
their eountry's pasticipation in joint mili
tary anerations with Usited States, and
sueh Australian veterans 1ad compenzation
schiwnie zimnitar to that provided by United
Seates government. Wnere wius no waiver of
sovereirn Gmomunity  with eeapect to tory
chiims of such foreign servicemen in cases
in which Lhere was noe waiver as (o Amepi
can servicemes. 28 U SCA 3§ 146 et
seq., 2680(w. ), k)-

15. Damages ==51

Linited States &>7¥(16)

Judicial decision under which military
servicemen muy nut sue under Federal Uoet
Claims Act foe injuries suffered lacident Lo
serviee bars suits by servicernar’s {amily for
damayes resulting (rom rjuries suffered by
serviceman neident Lo service, evan though
derivative action is technicaliy personal in
charncter such as, e, wronglu! death, or
loss of consortium, and application of rule
also bars cluims of meetal anguish suffered
by family members and claims of veterans’
apouses who wlleged Jamages that actually
were resull of harm done to servicemen, 23
U COAL §5 1340 1 sey,, 9680(4, j, k),

16. United States &=78(16, 17)

Claims of ehiidren of servicemen f{or
genetic injury and birth defects from expo-
aure of theie veteran parenty tu Agent Ur-
ange were injuries sulfered “weident 1o
andd arising out of servive” and hus could
not be recomoensed in action maintained
dircetly aygunat yovernment, nor ceuld de-
fendant government contraciors seek in-
demnity or  contribudion agalnst United

States for any fability incurred as result of
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Clte as 504 F.5vpp. 767 (1880)

such claima, 28 US.C A 85 16 et seq.,
26801, §, k).
See publication Words and Phrases

for other judivial constructions and
definitinns

17. Federal Courts 3=11239

Where third-party compimnts ware ey
sentially contractual in nature, and invave!
more than $10,000, district court did nat
have concurrent jurmdiction. 28 US.CA.
9% lddb(a)(2), 149L

18. Federal Civil Procedure o= 164

Whencver commaouy issues were present-
et in multidiatrict. Nitigation coetified as
class action, common trial was to be had, {
practicahto. Fel Ruies  Civ Proe Rule
25(0)3), 28 US.CA.

19, Federal Civil Procedure =839

Issues sought to be raised by plaintiffs
through amandment of complant W add
United States government and many of ity
nfficials on theory of constitutional tort
were  sufficently  different {rem  those
presented by already complex litigation to
require that such conatitutionul Juims te
stparately pursued, and motion o amend
complaint was thus denied without preju-
dice.

20. Federal Civil Procedure & 171

Under class action rule. oeder for certi-
fication of clags action would be subject to
such later modification as ¢ourt might find
appropriate wnd necessary in light of fur-
ther developments in case. Fed.Rules Civ.
Proc. Rules 23, 2¥a, b), (b)(3), ieX1), (d), 28
USCA

21. Fedecal Civil Procedure += 181

In multidistrict Agent Qrange litiga-
tion, requirementa af rule allowing class
action zertificution if members of class are
a6 purnerous that joinder of wll in seme
actien is impracticable ane i there are
questions of law or fact common to the
class and if elaims or defenses of represent-
ative partios are typical of alaimy or defens.
ey of class and if ~epresentative parties will
fairly and adequately protect intoregts of
the clugy and if requircments of Rule 23(b)
are satinficd were met. Fod Ruies (Tiv. Proe

Rules 23, Z3(w), (a}l 43, %, hy1}a, B,
(e, 3 (UU3XA, B) (eXl, 2) (e¥2)(A
G, {ed), 28 130 AL
22 Federal Civil Procedure &=161.1

Bule authorzing class action when
proseculion of separate actions would cred
ate sk of inconsistent or varying adjudica-
tions eatablishing incompalible standards ot
conduet focuses on difficulties thay elass
action certification might viait on party op-
posing class action, and 15 designed to pre-
vint situations in o which different courts
vatablish tneompatible standards of conduet
Tor that party, but is not meant to apply
where risk of inconsistent resuits i3 mere
possihility that defendants will prevagd in
some cuses and nat in athers Fad Rules
Civ.Proc. Rule 23 h)i1)(.\), 28 U.3.CA.
3. Federal Civil Procedure = 151.1

Rule suthorizing class action when sep.
arate actions would create msk of adjudica-
tions which would as practical malier be
dispositive of interest of other class mem-
hers not parties or substantially impair or
impade these ability to protect their interest
amphasizes possible undesirable effects on
class membery, ruther than on cppesing par-
Ly, and permits class action if separate suits
might have undesirable effeets on class
members. Fed.Rules  (iv.Proc. Rule
23(bXY\XB), 28 U.S.C.A.
24. Federal Civil Pracedure 51411

Numerous plaintifls and large ad dam-
num elange shanld ant alane guarantee cer-
tiication of class action under rule autho.
vizing same whare separate actions would
create risk of adjudications which would as
practical matter be dispositive of intappet af
other members not parties or substantially
impair or impede their ability to protect
thewr intarest.  Fed. Rules Civ.Proc. Rule
23OH LB, 28 U.5.0.A,
25. Federn) Civil Procedure o= 1511

Rule authorizing class action treatimeat
where party opposing clss has acted or
rafused to uct on grounda gencenlly applica-
ble w0 elass does pol extend to cases in
which wppropriate final ealiof relute. exelu
sively or predominately to money damages
but, =sther, applies when injunctive relief

P.12
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or declaratory eelief on which injunctive
refief could be based iy proper  [ed.Rules
Giv Proe. Hule Z3{bX2), 28 U.S.0.A.

26. Federal Civil Procedure =171

Phantiffs’ request that teust be ostab-
hshed to upply defendants’ (ulure profiu
for benefit of plaintifl cluass did nal serve as
sulficient busis for clags certification under
rule authorizing olass action where purty
appoging clags has acted or refused to et on
grounts generully applicable to class there-
Ly muking appropriste finai injunclive re-
lief or corresponding declurutory relicf with
respuct Lo class as a whole, Fud.Rules Civ.
Proc, Rule 23(L)(2), 28 UU.S.C.A
27, Torty =21

Tort liahility principles properly seek o
impose liapility on wrongdoer whose act or
omiszion cauges injury, not on olherwise
innocant  eonteactor whose only role n
causing injury wis proper porformance of
plan supplied by government. 28 USCA
8% 1346 et seq., 2680Ka, j, k); Defense
Praduction Act of 19530, § 1 rt wpq, 3
USCAApp. § 2061 et seq.

28. United States 2—78(16)

Policy considerations that lend continu-
ing vitality 1o governmental immunity ar-
gue for “extension” of that freedom from
liability lo some government contractors,
and such considerations take on incressed
significance when  government
with manufacturers of military ordinance in
war time. 288 US.CA. §§ 1MU ct aeq,
26580(a. j, k); Defense Production Act of
1950, § 1 ct acq., O UJ.S.C.A. App. § 2061 ct
dey.

29. Torty ==1§

So-callel yovernment contract deflense
remaing viable, 28 USCA. §§ 1346 et
seq., 268((a, ;, k); Defense Production Act
of 1950, § 1 et seyq., 50 U.S.C A App. § 2061

el seq.

0. IFederal Civil Procedure <2492

[n moludistrict. Agent Orangs litiei.
tion, wherein dJdefendant government con-
tructur (lied thirdsparty complainis against
United  States, [actual issues  precluded
aurnmary judgment for contrictors on sos

vunlratls

called government ontraer defense. Fed.
Eules Civ Proe. Rule 56, 28 US.CA; 28
TIS.CA. $% 13do ol seyg., 2080da, ), k);
Defense Production At of 1950, § 1 o\ seq.,
M USCA N po. 3 2061 et seq.

. Federal Civil Procedure o= 1261

First wave i discovery, as :lefined in
marual for complex litigation, 5 designed
W discloge all prefiminary matters necessary
hefore proceeding to diseovery on the mer-
its.
2. Federn) Courts o==423

Federal courts sitling in diversity appiy
atate Low un «'pu:stion:s il\v-.‘llvix!g statute of

limitations. 28 U.SC AL § 1332

Vietar J. Yannacone, Je, Yannacone &
Yannacone, Patchogue, N. Y., Schlegel &
Trafelet, Ltd.. L. Steven Platt, Danet C.
Suilivan, Sullivan Associates, Lud., Chicaga,
Ul., Hy Mayerson, Spring City, Pa., David
Juroslawicz, New York City, Newton B.
Schwartz, P. C., Benton Musslewhite, Inc.,
Houston, Tex., Dorothy Thompson, Los An-
geles, Cal,, W. T. McMillan, W. T McMillan
& Co, assocraled counsel tor Australian
rlaintiffs, Brishane, Queensland, Austraiia,
Jerry . Wieslander, Frank ¢ Wieslander,
Altoona, [owa, Lews A. Royal, Samuel Zel-
den, Des Moines, lowa, David €. Anson,
Deconcini, MeDonuld, Brammer, Yetwin &
Lacy, Tucson, Arin.. Phillip E. Brown, Ho-
berg, Finger, Brown, Cox & Molliga, San
Fruncisce, Cal., Melvin Block, Broohlys, N.
Y., Marshall A. Bernstein, Bernstein, Bern-
stein & Harrison, Philadelphia, ', Louis B.
Merhige, New Drleans, La., Dennis M
O'Muiley, Grant & Artcsany, Boston, Masa,,
Leslie Hulnick, Wichitu, Kan., Sidney W.
Gileanth, Knoxville, Tenn, Staphen J. Cava
naugh, Beilaire, Tex., Robert P. Schuster,
Spvence, Moriarty & Schuster, Jackson,
Wya,, Alton . Todd, Brown & Twdd, Alvin,
Tt:-.\!., Julas B Olsmuan, Southficld, Mich.,

Gurald J. Adler, Crow, Lytle, Gilwee, Dono-
;fh-lr‘, Adlie & Waoninger, Saeramaenta, Cul |
Jack I8, London, Miami, Fla., David J. Ghi-
lardi, Modhison, Wia, Wiliam G, Morgan,
Denver, Coln., Dunte Mattioni, Philadelphia,
P, Blrin b Crull, Louisville, Kyv., Charles

.13
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J. Teaylar, Grand Junctioa, Coto., Vieter L.
Marecello, Taibot, Sotile, Carmouche, Wi-
quespuek & Macchand, Donaldeonwville, La,
Janet T. Phillips, Rodgers, Monsley, Wood-
bury & Bergpreen, Lus Veguy, Nov. Wil
liam D). Nelsch, William A. Cohan, Denver,
Colo, Willium 1 Riner, Tueson, Ariz
James L. Witzel, McKeivey, Cot'om & Wit-
vel, Faat Lansing, Mich., Robert 1. P. Past.
ernak, Jane R. Kapian, Berkeley, Cal., Noe-
ton Frickey, Denver, Colo., Robert C. Hunt-
ley. dr., Racine, Huntley & Oisen, Pocatello,
Idaho, Jacque B. Pucheu, Pucheu & Puchou,
Eunice, La., Jeffrey M. Stopford, Litvin,
Elumberyg, Matugow & Younyg, Phitadelphia,
Fa., Joseph D Jumail, Jamal & Wohus,
Houston, Tex, leonard W. Schroeter, J.
Kathleen Learned, Schroeter, Geldmark &
Bender, P. 3., Seattle, Wash., Beanett, Di-
Filippe, Davison, Heafling & Alessi, East
Aurora, N. Y., Jumes A George, George &
Greorge, Baton Rouge, La., Hobert M.
Sulzman, Pleffer, Becker, Gabric & Cerve-
ny., Chicago, I, Arden C. MeCleliand,
McCleiland Law Offices. Missoula, ¥ont.,
Daniel E. Becnel, Jr., Beenel & Faucheux,
Reserve, La., Don S. Willner, Willner, Ben-
nete, Boubilt & Harunan, Purtlund, Or,
Robert A. Tavler, Jr, Asheratt & Gerel,
Waashington, D. C., John J. Lowrey, Chica-
go, I, Donald H. Dawson, Harvey, Kruse
& Westen, P, C, Detroit, Mich,, Jonathan
N. Garver, Clevelznd, Ohio, Dennis B. Fran.
cig, Gillenwater, Whelchel & Wichol, Knux-
ville, Tenn.,, Russell L. Cuok, Jr., Fisher
Roch & Gallagher, Houston, Tex, lrwin k.
Schermer, Schermer, Schwappach, Borkan
& Ramstend, Minneapoliz, Minn. David D).
Noel, Jenkins & Jenkins, Knoxville, Tenn.,
Thomas E. Allen, Curtis, Crossen, Hensley,
Allen, Curtis & Altman, St. Louis, Mo,
Kenneth N. Molherz, Dallas, Tex.. Phil M.
Cartmell, Jr, Guge & Tucker, Kangas City,
Mo., Wayne B. Harhorger, III, Littlefield,
MceDermand &  Harburger, Sacramento,
Cal., William T. Jorden, BErie, Pa., Devine &
Morris, Atlanty, Ga., Byron N. Fox and
Gary K. Hofiman, Brown & Fox, Kinsan
City, Mo, Brnest L. Caullield, New Dricany,
La., Thomas E. Connelly, Schneider, ieilly,
Zabin, Coanclly & Costelie, P 0, Boston,
Masy,, Gary W. Anderion, Erler, Taylor &

Anderson, Louiaville, Ky, Joha . Veechio,
Houston, Tov., Caecnen & Niederhauser,
Mission, Kun, John T. Goldon, Robert F.
Stwein and William J. Stradley, Stradley,
Rornstt & Ston, Honston, Tev | D(}uq!ug
L. Henrne & Associates, Austin, Tex., Law-
rense M, Ludwig and Kirby . Upright,
Scranton, Pa., Epstein & Kesselman, Chica-
gao. 1., Brenda 8. Jenkini, Werner & Rusk,
Houston, Tex., Richard R. Ruvreby, Ravre.
by & Ccnnolly, Carlsbad, Tal, Robert Al
McNeass, T1, and Robert W. Xnoiten, Lay-
ton & MeNess, P. C, Gak Ridge, Tenn.,
tienry 1S Weil and Rapald 3. tanter, Belis,
Well & Jacobs, Reckville, Md., Cletus E.
amiung and J. Michael Poole, Louisville,
Ky., Synchel & Synchef, Chicago, 11, Perey
I Bleunt, Zaul, Bicunt & Maruin, P. C,,
Augusta, Gu., Richard C. MeLean, Denver,
Culu., Carttou T, Wyan, Ilare, Wynn, Ne-
well & Newton, Birmingham, Ala, OQwen J.
Brodicy, Mew Oricans, La., Elliot E, Brown,
Metairie, La., James R. Dawson, Johnston,
Thorntor, Dawsen & Huntar, Shraveporet,
La., Rogee J. [arue, Jr., Metairie, La., Wil.
liam M. Beusley, Mitchall. Eakridge, Vage,
Clayton & Beasley, Tupele, Miss., Avram G,
Adier, Adler. Rarish, Levin & Creskoff,
hiladelphia, Pa., Ned W. Johnson, Benck.-
enstein,  McNicholps, Oxford, Radford,
Jobnson & Nathan, Beaumont, Tex., Faul
D. Rheingold, New York City, Fred D. Sha-
piry, Shapirn, Turef!{ & Gisser, Clevelund,
Onio, for plaintiffs.

Leonaed L. Rivkin, Rivkin, Leff & Sher-
man, Garden City, N. V.. for Dow Chemicai.

Morton B. Siberman, Clark, Gagliard! &
Millor, White Plaing, N Y Raker &
MeKenzie, Chicago, U1, for Thompson-Hay-
ward.

Wendell B, Alcorn, Jr., Cadwalader,
Wickershum & Taft, New Yark City, for
Diamond Shamrock.

'!‘nwnl\_'._y \3 Upc“kl:. New York Cihy, for
Monsanto.

Bud G. Holman and William Kronley,
Kulley, Drye & Warren, New York City, for
Hervuivy, Loy,

Joan Bernott. Dept. of Jastice. Washs
ingien, 13 C Cor Lhird-purty defendant U,
=
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Roy L. Reardon, James P. Barrelt and
Michael V. Caerignn, Simpsen, Thacher &
Burtiett, Now York City, for Aasul Co.

Armand F. Capanng, Lewis, Ovorbeck &
Furman, Chizugo, L, {ore Rivecdale Chemi-
el Co.

Lawrence D, Lenihan, Thomus 8. Kinzler
and Alfred H. Hemingway, Ir., Artnur, Dry
& Kalish, P. €, New Yack City, for Uniroy.
al.

Les I Waeinstein, McKenna & [itting,
New York City, [or Occidentai Petroleum
Co.

William I Sanders, William A, Lynch
and Paul G Luane, Blackwell, Sanders,
Matheny, Weary & Lombardi, Kansas City,
Mo, for N. A, Phillips.

Jobn M. Fitzpatrick, Dilwerth, Paxson,
Kufish, Lelvy & Kauffman, Fhiladelphia,
Pa.. for Hooker Chemical Co.
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B THE FENES DOCTRING 70

. TIMRD PARTY ACTIONS AGAINGT THE
GOYERNMENT e
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1IN ACTION T

E SHOULD FERES/STENCEL APPLY TO
THIS ACTION® Lt

F. DID PLAINTIFFS INJURIES ARISE CUT

OF OR INCIDENT TO MILITARY
HERVICR? ™
U Geaceal Princighns 8
2 Application of Feren/Stencel to

Mainleffs icime 78

L Punntills’ complamts allege injuy as 5 resulf
ot their exposure to o variety of herincudes
meluding Ageets Oranpe, Pink, Purple and
Green For convenience, the court will refer o
these hertiodes callectively s agent O
NUTVTONS

2, At Lhe presenc me E) compantes o dhivisions.
have heea torned as detendions 1 actions con
satdated betore this cout as MDU 381 Alpha-
betically listed, the detendants named 10 date
W Apleseaet, Ine, o Aamchemn Progucts, e
Ansad Camgiiny, AKA Wormald Americy, o
iaroand Alkalh Company: Diginond Stamrock
Corparation, Dow Chemical Company, GAE
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VIIL. CONCLUSIONS B

FOOTNOTES TH
INTRODUCTION

GEORGE C. PRATT, Mstriet Judge.

Pluintifls, Viethum war veterams and
tnsnbers of their fumilies claiming o have
stiffered damage sy @ resuit of the veteruny'
expoeury to harbicides in Vietnam toeom-
menced these actions against the defendant
chemical companies? Defendants, seeking

Corporation;  Hercules. lac.:  Hoffman-[atf,
tne. © Hooker Chemical Company: Monsanto
Company; North American Philips Corporu-
uon;  Morthwest Industrics, Inc;  CGocidental
Pecroleurn Company;,  Private Brands  Inc,
iyverdale Chemcal; Svntex Corporatior; i
roynl, Ineo Although an iadividual action may
name some of the chenneal companies ang not
wbices, the conrt il refer 1o these SOmMpatues
collectively i Cdetendinty”

Adititioally, scame ! thene named defeord
s have soughc dismussal feom some actiong
on the grouno that they did nor nanutacure
any of thae Bertiesdes thy aestion In snme
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IN RE AGENT ORANGE PRODUCT LIABILITY LITIGATION 769

Clle as 508 F Supp. 762 (1940)

indemnification or contribution in the event
they are held liable to plaintiffs, then
served third party complaints againat the
Urited States®  Five motiony are now con-
siderad; (1) the governments molion to
diamias  the thivd party compiaint oa
grounds of sovereigr iramunity, (2) plain-
tiffa' motion for sluaa action ccrtification;
(3} delendants’ motion for summury judg-
ment; {1) plaintiffs’ motion to procced with
“gactul trials”; and (5) plaintiffs’ molion to
serve and fite a fifth amended varifiod ¢om-
piaint.

[. SUMMARY OF CLAIMS

There are four groups of plaintiffs: Viet.
nam veteruns, Lheir apouses, their parents,
and their children. They assert numerous
theories of lability. including strict prod-
ucts lability, negligence, breach of warran-
ly. intentional tort and nmisance, Plaintiff
veterans scck to recover for personal inju-
ries caused by Lheir exposure to Agent Or-
ange. The family members seek to recover
on vartous derivative claims; some of the
children assert ciaims in thewr own right for
genetic injury and birth defects caused by
their parents’ exposure to the Agent Or.
ange; and some of the veterans’ wives seek

to recover in their own right for miscarriag-
€,

In their third party complaints against
the government defendants allege negli-
genee, misuse of product, post-discharge
faure to warn, ireplied indemnity, denia!
of due process and failure to comply with
herbicide registration laws,

II. GOVERNMENT'S MOTION TO [DiS-
MISS THIRD PARTY COMPLAINTS
Moving 1o dismiss under F.R.C.P

12(bX6), the government claims “intra-milis

lry immunity” under the rule of Fores v,

United States, 140 U.8. 135, T1 S.Ct. 153, 95

[LEd. 182 (1950), questions defendants’

standling Lo assert some of their claims,

urpey Lhal other claims may only be con-

cases, piaintd s have consented to a conditional
diserts il of those Jdelendants.

I A part o an an-oine offort Lo aveul e
sevvice and Gling of exevasive quannities of

sidered in the Court of Claimy, and argues
the applicability of three statulory excep.
Liony tc federal court Jumsdiction under the
Federa Tort Claims Act: (1) the diserctions
ary [unction exception, 28 J.8.CC. § 2680(a);
(2) e combutant excention, 38 USC.
% 2680()); and (3) the foreign country ex-
ceplon, 28 U.5.C. ¢ 2680(k).

A, PTCA AS A GENERAL WAIVER OF
SUVEREIGN IMMUNITY

(1] Under the Federal Tort Claimyg Act
(FTCA). 28 URC. §§ 13468(b) et seq., the
Inited States government waives its spver.
egn immunity from suits in tort, and vests
jurisdiction pver such claims exclugively in
the United States Dhatrict Courts, 28
U.S.C. 4 1346(b). Its legistative history re-
veals two dominant congressionai ohjec-
tives. First, Congress sought o relieve it-
sel! ot the overwheiming pressures and
time consuming burdens of considering and
passing upon the numerous private relief
hills sought by claimania harred by the doc-
trine of sovereign immunity. Feres v.
United States, 30 U.S. 135, 139-140, 7L
3.CC 1564, 156, 95 L.Ed. 152 (1950). Sceond,
Congress sought to provide a judicial reme-
dy (ur deserving clsimanls who had suf-
fered injuries or losses at the hands of
governmnt Gfficiuis and winployees. 1 Juy-
son, Handling Federal Tort Claims § 65.01
at 3 3 (1980).

2] Althaugh the FTCA “waives the
Government's immunity from suit in sweep-
ing language”, United States v. Yellow Cab
Company, 240 U.8. 543, 347, 71 S.C1. 1399,
402, 95 1,.Ed. 523 (1951), Lthe waiver is limit-
vd by the terma of the act's exceptions. If
a claim falls within any exception to the
FTCA, scvercign immunity has not been
waived und the court is without jurisdicticn
10 hear the case.  [Jagred States v. Orleans,
425 (1.5 807, 814, 96 S.Ct. 1971, 1975, 48
Lid2d 390 (1976); Lalehite v United
States, 345 U.S. 15, 30--31, 78 S.Ct. 956, 965,
@7 LLEd. 42! 11953),

duplicauive papers, the court has deemedd the
answers and third pacy complants at the ds.
fendants to b served in all actions
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8. Tk FERES DOCTRINE
in Fores v United States, 340 7.8, 135,
71 8.0t 153, 95 L.Ed. 152 11950), the Su-
preme Court deturmined that the FTCA Jid
Aol walve spvercign immunily with respect
Lo claimy of serviceman arcing ant of activ-
tties mnekient W or aciaimg aut of their mili-
tary serviee. The Feres Court consudered
tivree separate cases, two claima of medien
malpractice and the claimed negligent quar-
ternng ol a serviceman in a bareacks con-
tuaing 2 defective heating unit. Al theee
sresented the same basic question. whether
a serviceman who sugtainad injury Jue to
the negligence of others in the armed forees
could maintain suit under the FTCA. The
Court recogmized its task as ope of statuto-
ry inlerpectation, stating: “The only ssue
of law rwsed v whether the Tort Claims
Act extends its remedy Lo one sustuning
‘incidhentl to the service’ what under othor
circumstances  waould  be  an  activaable
wrong' 340 US w138, 1 S0t at 155,
Afrer carefully considering the limited leg-
islative histury on point, the Feres Court
2oncluded thay “the Government is not lin-
bie under the Faderal Tort Claims Ay Tor
‘njuries to servicemen where the injuries
ariee out of or are in the course of aclivity
meident to service” 340 U.S. at 146, 7L
St at 159, Since much of the govern-
ment’s immunity defense turns on the Su-
preme Court's decision in Feres, a more
detailed unalysis of that case i3 appropriate.
At the vutset, the Peces Cuurl recognized
the diffieulty of interpreting a statule hav-
g so little leggislative history:
There are few guiding materials for our
task of atatutory construgctivn. Nu com-
mittee reports or floor debates disclose
what effect the statute was designed tu
have on the problem bafore usg, or that it
wvan wag in mind, Under these circum-
slances, no conclusion can be above chal-
lenge, but if we micinterprot the Act, at
least, Congross possesses i ready ramedy.
A0 ES0 L 138, 7L S.Cr w165,
Vigging deeper, the Court uncoveral twn
clues Lo Congrest’ inteat o cnacling  the
FTCA Fiest, becsuse the redationship be-
weon Lhe goverament and members of too

armed forees jy “distinetively  federal in
character”, 30 1150wt 143, T 5.0 aL 138,
the Court determined that Congress did not
intend the povernment’™s halelity to piem-
bers of the armed services to deperd upon
the Loy or the place where the soldier L~
pened to Be stationed at the time of injury:
[t would wodly be o rationa) pian of
provuding fur thoae disabled in sarviee by
Gthen s e aervice to leave them dependent
uprn  geographic  ensiderations  over
which they have no contrar and to laws
which Uucluate in existence and value,
40 ULS. at 145, i1 N5.0E a LS.

Sceond. the Court examined Conpress’ fail-
ure fo oimegrate a serviceman's possible
remedy in tort with the stalutory “no
faull” compensation scheme provided under
the Veterans Benefis Act and coneluded
that
[f Congress had contenipliated that this
Tort Act would be heid to apply in cases
af thiy kind {where a serviceman sued the
government), it s difficult to see why it
should have omittad any provision ta ad-
just these two types of remedy [FTCA
and Veterans Qenefit Act] to wach nrher.
The absence of any sueh adjustment is
persuasive thal Lhere was no awnrrness
that the Act might be interpreted to per-
mit recovery for injuries incident ta mili-
tary service.
MO LS at 144, 71 S.CL at 168

A third factor supporting the “ Feres doc-
wrine”  was later epunciated o United
States v. Brown, 348 U 8. 110, 75 5.Ct. 141,
99 L. 149 (1954). where the Supreme
Court considered “It}he peculiar und special
relationship of the soldier Lo his superiues,
the effeets of the maintenance of such yuity
on | military] discipline, and the cxtreme
results that right abtain if suits under the
Tort Claims Act were allowed tor negligent
orders grivan or aegligent acts committed in
the course of aulitary «duty.” S48 U5, at
112,78 S.C at W see also Stencel Acro
Fuyincering Courp. v United States, 431
115, 666, #7172, 67 S.0L 2054, 2057, 52
L.Ed.21 560 (19700

e Y
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Cilte s 508 F.5upp. 782 (1840)

{31 Ailthough it concluded that Congraus
did not intered to include in the FTCA's
waiver of sovereign immunity injuries sus-
tained by a servicemar ingident to his ser-
vice, the Feres Courl [reely admitted that
the issue was not free from doulit, and it
invited congressional correction by cailing
attention to Congresa’ ability to legalative-
ly remedy any errorcous interpretation of
the statute, 340 US at 18, 71 500 al
155. Many courts have questioned the wis-
Jdom of the Feres decision,* but its contin-
aed vitality iy beyond dispute even o
thum3 Mareover, Congress’s fuilure fur 30
years to amend the FTCA and ingislatively
“sorrect’’ the Feren holding i3 & sub silenti
“acquiese{ence] in the holding of Feres”,
I'niterd States v. Lee, 100 F.2d 508, 561
(CAY 1968), cert. deried, 393 (1.8 1053, 8Y
SOl 691, 21 1. RA24 RG5 (1969), thal
strongly suggeats that the Supreme Cour
correctly interpreted congressional intent

(4] Any doubt as to the validity of the
Feres doctrine waa laid to reat in Stencel
Aero Engineering Corp, v. United Stutes,
431 1S GAR, 97 S.Ct 2084, 52 L.Kd.2d 885
(1977), which extended the reach of the
“well established doctrine of Fersc v Uait,
ed States” to third party claims againgt Lhe
government, 431 ('S at 670, 97 S.Ct al
2087, see discuasion, infra.’ Even the Third
Circuit Court of Appeals, the court most
critical of the Feres doctrine® coneedes
Feres' continuing validity and hroad appli-
cation:

3. Kewr s 2, Peluse v Lhmited Statea, v Flu
805, 606 (CAL), cert. denjet. 414 LS 379, 94
S.Ct 50, 38 L.EA.2d 124 (1972) (i the matter
wuele apen [0 us weg owould be receptive ta
appaliants’ argument that Feres should he re-
considered, and perhapos rescricted”). Thaoma.
son v. Sancher, 308 F Supp. 500, 503 (D NJ.
1975) (“we previously expressed reservatioos
Aot the continvcd validity of the %rvad Fores
doctrine,  Upon recunsideration we reiterate
that concern.’”)

5% See Pelusa v Umited Staces, supra, at 804
("IForas) is sontealling  Oaly the Suprems
Caurt can reveese it.”);, Thomason v, Sanches,
319 F.2d 955, Y57 (CAY 1970) ("[W)e are pow.
erfegy G jettiven Feres or 10 dtsladge o sulle-
cenlly (0 ereate an exception {hoere)]’) See
250 Watkins v, Lisoed States, 1682 ¢ Supp. Y80
(DGR, alf'd oo gpanivn pelow, 87 1M.2d
279 (CAD 197,

*

Althouph the current climate of aca-
demic and judicial thought finds govern-
mental immunity “rom auit in diafavor, a
planzible cxpiavation appears for its cons
tinged applieation  tn members of Lhe
armed forces injured while in the courgu
of uctive duty, regardless of whether that
injury 5 cuused by the negligence of o
superior officer or by a direet command.
If claims for injuries sustained by mem.
bers of the armed forces in the exceution
of military orders were subjected to the
serutiny of courts of justice, then the civil
courts wonld be required to examine and
pass upon Lhe propriety of military deci-
sions. The security and common defense
of the country would quickly dixintegrate
under such meddling. 1 Ajetions and es-
sential military discipline would be im-
paired by subjecting the command to the
public criticism and rehuke of any mem.
ber of the urmed furves who chose 1o
bring o suit against the United States™.
Jefferaon v, United States, 178 F.&J 518,
520 {4th Cir. 1949), aff’d sub nom. Fercs
v. United States, 340 U5, 135 (71 S.CL
153, 95 L.Ed. 152] (1950) Even if we
weura inclined to reconsider the doectrine in
conrection with an injury sustiined as a
result of a delibarara military commaand,
we are foreclosad from so doing hy the
Supreme Court’s recent reiteration of the
doetring, although in & different context
in United States v Testan, 424 U.S. 392,
96 S.Ct. 948, 47 L.15d.2d 114 (1976).

This coaclusion tohews even thougn atee Je-
cisiong have repudiaed some of the Clues to
mtent that the Supreme Court rehied upen o
reaching that deciston.  See Scinwager v L.
ed Srates, 279 F.Supp 262, 263 (F.ND.Pa.1YG8).

See also Jaffes v United States, 3G F.2d T12,
T (A3 1979), cert. denied, 4] U5 061, 99
S5.C 2406, 60 LLEA.24 1066 11979 Dihworth v,
UVinted Stares. 387 F 2d 590, 591 (CA3 1967
Buckingham v Unnied Staces, 394 F 24 433, 484
(CA4 1968),

See ¢ g, Thomason v. Sarches, 335 F 26 935
WCAS 1976y, Petusa v Lgited Stacey, 474 F.2d
U0 CDAY), coet domicd, 1 UG 379 M 500
70, 38 L.Ld.2d {24 (19730
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Jaffe v. United States, 392 F2d 13, 117
{CA3 1979 {citatioan and footnote amit-
tod),

o, THIRD PARTY ACTIONS AGAINST
THE GOVERNMENT

5] The 2ame court that determined in
Feres that the FTCA did not waive sover-
G imununity with respeet to claims by
servieemen arising put of aotivities incident
to thair miblary service also decerded LUnjted
States v Yellow Cab Company, 340 (1S,
343, TL S.CL 299, 95 Licd, 523 (1951), which
held that the FTCA permits a tort defend-
ant o implead the Urited $tates us o third
party defendant under a theory of indemni-
ly or coutribulion.  This created a new
question whether such a third party ciaim
may be maintaioed when plaintil's direct
claim againgt the governmenl would bhe
barred by the principles of Feres.

The Supreme Court did not consider this
question until 1977, when, in Jiencel Aero
Engineering Corp. v, United States, 431
1.3, #66, 97 S.Ct 2054, 32 L.Ed.2d 668
(1977), it rosolved the “‘tonsion hetween
Feres and Yellow Cal® by hoiding thut
third party claims against the government
are barred

for essentiafly the same reasons Lhat the

direct activn [against the government by

plaintiff] is bareed by Feres. * * “[Tlhe
right of a third purty to recover in an
indemnity action against the United

Stules recognized in Yellow Cab, rust be

held limited by the rationale of Feres

whaore the injured party is a servicemun.

431 U.3. at 670, 673-4, 97 S.Ct. at 2058.
To permil recovery sguinst the government,
the Court observed, “would be to judicially
admit at the back dour that which has been
legiglatively turned away uat the front
door”. 431 U.8. at 673, 97 S.Ct. at 2068,
quoting Laird v. Nelms, 406 U3, 797, 802,
92 S.Ct. 1804, 1902, 32 L.EJ.2d 499 (1072).

9. For convenience the cowrt will reter 10 the
prinviple tat the government 1 amnne from
third party claims that wenbd be baryed by
Fores if diveet!ly anyerted apnst the govern.
ment Ay “Feress Steneel'™

6 FEDERAL SUPPLEMENT

. FEKPS/STENCEL N
TEXT D1 THIS ACTION

THE CON.

To the cxtent that plaintiffs’ complamty
seek recovery against the detondant chemi.
cal compunies, of course, the Feres doctrine
has o application. 1 Jayson, [{undling
Fuderal Tort Claims § 15502 at 5-66 n.g
and 5=77 n24. Under Stence! Aero Fnm-
neering Corp, v United States, however,
dumages  recoverad  uy  piainuiffs
against ilefendanta that plaintiffa could not
rgcover Jdircetly from the United States
may nol be the subject of a third party
complaint against the United Swtea. 1
Javson, Handling Federsd Tort Claims § (64
ab §=-270

[Nleither contributivn nor indemnity may

aueuoud without the aupport of the imitial

neghgence. * * * {Als the claimed con-
tribution and indemnaity mugt depend for
success upon the alleged negligence of
the Govarnment towards plaintiffs, and
that is o negliganee which is not actiona-

ha, the cluim muast fail.  Drumgoole o,

Viegainia Electric and Power Company,

170 FSapp RPA, RIR-26 (KT Va 1952),
See also Stencel Aerc Engineering Corp. v.
Initerd Srates, 431 U.S. 666, 97 S.Ct. 2054,
32 L.Ed.2d 665 (1977); Certain Underwrit-
org at Livyda v, United Statey, 511 £.2d 159
fCAS 1979); Barr v. Brezina Construction
Company, 464 .2d 1141 (CA 10 1972). For
the sake of clear presentation in this opin-
inn, however, the canret will cansider plain-
nffy' claimy as 1§ they weee asserted direct-
ly apainst the TInited States povernment,
for, to the exteat that plaintiffs may not
maintain  actions  directly against  the
government, under the principles of Slencel
Aero, the defendunts’ third party claims
against the government must fall as well.?

any

[6] At the outact, it in clear that Feres
appites Lo yuits agningt individual service-
men. W claimn by servicemen who served in

W, el v MacNarmara, 90 F 24 579 (CAY
Wity Maney v ReQuevedo, 3 12l P2 (LAS
19G7Y, cerr cierped, 3RG (S 0273, RB S0 247,
19 Lobd 2d 274 (1967) Miske v United States,
453 F upp, 913, 514 (DD LT, Wrd, 593

F2d0 1ATL (o AD CILIT0): Piscrotta v. Ferrans

cho, B2C Topp. GBA, GG L5 DR Y 1977
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Cite as 304 F Supp. 761 (| 980

Vietnam," claims of intentional torts. 2 und
claims styled ag constitutional torts.’3 Thiy
lenvea two issues: first, whethor the eourt
shouid apply the principles of Foreg/Stencel
t Lhig action at ail. and sceond, whether
plaintiffs’ injuries arose out of vr wers suf-
furcd “in the wurse vf acuivity incident to
service”  Feres v, United States, 340 US.
at 146, 71 8.0t at 159,

. SHOULYD FERES/-STENCEL APPLY
TO THIS ACTION?

The govarnmaont sesks to diymisa the
third party complainty on the ground that
the claima of the Adefendaat :hemical com-
panies are barred hy a straightforward ap-
plication of Feres/Stenerl principlea. De-
fendsnts, however, argue that the court
should undertake "3 detailed and frash ex.
amination of the rationale underlying those
holdingy [ Feres and Stencel] in the light of
other great and * * * superceding policy
considerationa”, Hercules/Digmond Sham-
rock/Monsanto Memorandum at 10, to de-
termine if the Feres doctrine should be ap-

11, Rotko v. Abrams, 238 V.Supp 46, 47
(C.Conn. 1371, aff'd, 455 F.2d 992 (CAZ 19%2):
| Juyson, Handling Federa! Toct Claims § 155.-
03[4][1] at 5-138.

1% Citizens National Bank of Waukegin v.
United States, 594 F.2d 1154 («CAT 1979), Julfe
v, Ulaited Staccs, 592 F.2d 712 (CAJ 19/9), cert,
deniad, 441 U.S. 961, 99 S.Ct. 2406, 60 L.Ed.2d
1066 (1979); Everctt v. Umited Stutes, 492
F.oupp. J18. 321 (8.D.0Ohic 1980); Schmid v
Kumsfeld, 418 F.Supp. 19, 2) {(N.D Cal.i379).

13, Everett v. Umted Stares, 492 F.Supp 318,
352 (S.DOhio 1980y, Nagy v. United States,
471 F.Supp. 383, 384 (D D.C.197Y;. Miske v
Umited States, 453 F Supp. 513, §15 (D.D.C.
1979, affd, 503 F.2¢ 1371 {(C.A.DC1a78); Cal-
foun v. umted States, 475 F.Supp. 1, +5(5.0.
Cal 1977, alf'd on opwnion below, 604 F.2d 647
(CAY 1979, cort. enisd 484 US, 10TH 100
5011029, 62 LLES LS 781 (198u).

14, See alzo Dow's Mernarandurm at 20; Thoinp:
son-Havward's Memmoranduin at 12, Hoaker's
Memoreandum at §.

15. Ser adso Dow's Mernorandum at {6,

14, Alhuough some of the ponciples relied upon
hy the Feres Court have since been discredited
or repadiated, see | Jayson Flandling Foederal
Tort ¢lums, 4 15505 at 586 through 591,
much of the Court’s reasoning rewains vahd
amd paesuanive,  Stencel A Enginedring

HUIADUIGINOE O¥MYNO3I1 dT1E:90 (=}

plied 1 this case.!*  Tn support, defendants
ate the “uumiker of ocengions [Lhe Supreme
Court has] reexamined and redefined or
apandoned certsin reasona for its holding in
{the Feres) wvase”  Hercuies/Diamond
Shamrocl/Monsanty Memorandum at 7.8

{71 Defradunts’ sttompta to veargue The
underlying rationale of Feres must be re-
teeted, hewecer, for two roasons.  First,
Feres wus 2 case of statutory interpreta-
tion. 240 TS at 138, 71 S.Ct. at 138,
Adams v. Ceperal Dynamics Corp, 335
F.Supp. RON, #91 (N.D.Cal.1974], affid, 535
F.2d 489 (CA9;, cert. denied, 432 U1.S. 905,
07 S.0L, 2949 A3 L. 2d.2d 1077 (1976). Eveu
were this court tw believe the Supreme
Court's reasoning o be erroneous,® acither
the Court nor Congress itself has altered
Feres’ basic holding, that in enacting the
FTCA Congress did not intend to waive
soversign immunity with respect to injurieg
ar loss guffered by servicemen in the course
of activity incident to their seevice V¥

Corp. v. United States, 431 U.S. 666, 672-73. 97
St N84, 2058, 52 L.Ed.2d 665 (1977), Juife
v. United States, 592 £.2d 712, 717 (CA3 1979),
cert. derued. 441 U5 961, 98 S.Ct, 2406, 60
L.Ec.zd 1066 (1979), Coffey v. United States,
R4 F.5upp. 1088, 1087, 1088 (S D.Cal.[871),
atfd a58 F 2d 138G (CAD 1972).

17. That Conpress duespite ampie opportunity,
nas tailed (o right aay possible judicial misin-
terpretation indicstes the soundness of 1he
Feres conclusian repardiscs af whether rpecific
elerneats of the Court's reascning reavain valid.
Sce Lmted States v. Lee et al. 400 F.24 558
(CAY 10MB), cert. derhey, S U 3. 1053, 89
§Ct. 691, 21 L.Ed.id 695 (1969), wheremn the
court taund that
Congress has acquiesced i the holding of
Feres [by} permitung the decision to remain
undistorded  for eighteen  yewrs.  * T
“[Wlhen the questions are of statutory con-
straction, not of constitianal mpact, Con
fress con rectify our mistake f such it was,
or shappe its policy 3t any ime, acd i these
LHLULIBLATICES Teversu 1S not readily 1w be
made.
00 F.2d at 361, guoting {Jned Staces v
sputh Bulfale Radway Cempany et al, 333
1.5 771, 77475, 5B S.Ct. BGR. 870, 92 i.Ed.
1077 (194H)

The rpasorange of Les i pow Lwelue yeaes
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Jatr 735 he governmoent ime
ervicemen the Su-
od with more thun
anen  recoveriog
. the Lourt wald
oo itbout the disruptive 2ilects
ceauzzl by the very commoencemetit 97 we-
tions by servicemen complaning about the
conduct of superiom. s the Coury laler
ohserved i Uniied States v, Brown, 344
P8 110, 7 SCL 131, 99 LEG. 139 (1964):
The pecubiar and special relatonship of
the oldivr Lo hia superior, the affecs of
the muintenance of such suits on disci.
pline, and the extreme resnlts that might
ubtain if such suits under the Tort Claims
Act were aldowed for neglivent ondess
gven or regligent acts commitled in the
course of military duly, led the [Feres)
Court to read [the Federal Tort Claims)
Al as exeluding claims of [gervicemnen
for injurics incident to their servieel,
33 US, al 112, 75 S.CL at 143

Thus, it 15 the suit itse!l as much as the
passilality of recovery, that the Supreme
Court feared would disrupt military disci-
pline and the orderly conduct »f military
affaims. {lenninger v. United States, 473
F2d 3L, 315 .18 (CA9), cert. denjed, 414
U8 819, 94 SCL 43, 38 L.Ed.2d 51 (197,
To reexamine the Feres rutionale in light of
the circumstances of this case as defendants
suggoest, would itself defeat one of the very
factors defendanty seek to have the court
reconsider  As the Supreme Court noted
leng ago in discussing Lhe reiationship be-
tween a soldier and his superiors:

Anoarmy 3 nol a deliberate body 1L s

the executive arm. Ity law iy thal of

ahedience. No question can be lelt open

18, Dther courts have reecied simlar attempts
tw reargue the “Feres (actors™ on a case-by-
case basis. See e g, Torres v Yowvad Stitey.
G21 F.2d 30, 32 (CAT 1O60) (Fevet applics tven
without nexus between malitary disapline and
ingury), Juseph v [hnted Scates, 505 1°.2d 325,
AT (CAT I7H) (el ol veterars hennfics
“eompietely ndependent” trom consideration
Ot apphicabality of Feros doereme), bhsmvmger
vooUnite! States. 473 1F2d 804 S15 16 1CAY),
cert e, L USD 31 3 S0L 430 18
LRt L T (anhough neghigence at dJis-
vharpe does not et anlitiey disapline, Frevees
Uil apphes) Healy v Laated  States, 12

UIDAUIGINOG AATYNOIT

45 10 the right to command wn tiw officer,

ar the duty of obedience m the saldier

Vigor and efficiency on the part of the

alficer and confidence amonr the soldicpy

tnoone another, e smpaired 1§ any ques-
ton Le jeft opun s o their attitude to
el other. Unfted States v, Grimivy,

LT LS. M7, 183, 10 S.00L 54, 55,384 L.Rd.

336 ({18900,

For these reasony, this court will neithee
recotder the aoderdying rationaie of the
Forcs decision ner weizh the circumstances
bere presented agairst Lhe " Feres fac.
e Right or wrong, the Supreme
Court’s conclusivn that Congress Jid nog
intend passage of the FTCA o act as a
wiaiver of goveragm itownity as to claims
of servicemen injurad incident to their ser-
viee eemaing the biw of the land, The
Feres/Stence! doctrine bare defendants’ at-
tempt to aeek contrihintion o indemnity
from the United Staies based on any recov.
wry plaintiffs may oblain for injuries that
arose out of or were suffered incident to
SOrVice,

F. DID PLAINTIFFS INJURIES ARISE
CUT Of OR INCIDENT TO MILITARY
SERVICE?

The 2oennd issun 13 whether the claims of
particular plainti{fs arose out of or in the
course of activity incident to servies.  Ax
Professor Jayson has noted, “neither the
[Federal Tort Claims] Act nor the opinions
of the Supreme Court. have indiculed defini.
tively the full meaning of the phrase ‘inci-
dent to service’ . 1 .Jayson, Handling Fed-
aral Tort Claims § 15501 oL 5-65." This
lack of Jdefinition complicates the task of
applying the stundard considerably, 1 Jay-
san Handiing Foderal Tort Clims § 165.01

FoSupp. 325 323 (S DN Y 1961 L0150 on opiat.
ot bejow, 295 .28 958 (CA2 1981) Gavasdabili-
ty of veterans benehis not contralling), Mor-
g v Unned Stnes, 6 F Supp. 138, 939
(NLD.F1R 1973) (Feres bars claim sven though
plvanft not subject to abitaey Gigeipline at
ume af inpuevy, see alses 1 Jayson, Handhing
Frelerad Tore Ciaims 3 105030 w03 M

19, “The Brooks Fere,-deoven Tine ol cases illus-
teates thar the michienl 1 serviee test 1§ not
sy Lo define and apply © Wemdside v, Lnted
Stales, GOB F 20 U, 1 CONG D7),
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IN RE AGENT ORANGE PRODUCT LIABILITY [ITIGATION 5

o

Clte as 304 F.Supp. 782 (1940)

at 5-65, hut certain principlen do emerge
from an examinalion of the casea
1. General Principies
8] First. the phrase “incident to sor-
vice™ 13 nol to be narrowly applied or “re-
stricted to actaal military operations such
as figld maneuvers ur small arms instrue-
tivw."  Hass v. United States, 518 Fag
1138, 1141 (CA4 1578). Rather, “incident to
rervice " s u broad cuncepl that depends on
a rational connection between the plain-
tiff'a elaim ar loge and his status 83 o« mem-
ber of the armed Jorces. Wopdside v, Unit-
ed States, 08 F 24 1M, 141 {CAB 19795,
Harwen v. Coons, 502 F.24 1363, 1365 (CA 10
1974), cort. denjed. 420 118 9AR 95 S.Cu
1354, 43 L.Ed 24 441{1975). Professor Jay-
30T summarizes this concept;
(T]f the secvieeman's injury or loss, when
viewed in all the surrounding circum-
stances, hay a real and substantial rela-
tionship to his military service, it wiil be
regarded ag incident to service and conse-
quently burred under the Feres doctrine.
L Jayson. Handling keceral Tort Claims
§ 155,02 at 3-66.7

|9} Second, the cuses applying the Ferey
doctrine emphasize that “it is the status ot
the claimant as a4 serviceman rather than
the legul theory of his claim which gov-
cunw”  Rotko v. Abrams, 338 F.Supp. 46, 41
(D.Conn.1971) (emphasis added), aff'd on
opinton below, 455 P.2d 992 (GA2 1972).0
Thus, the Feres doctrine hag barred the
2laimy of off duty servieemen injured be-
fore leaving their military base, Watking v.
Unitedd Statey, 462 F Supp, 980, 088 8y

20, See also Healy v, United States, 192 ¥.Supp
250027 1 8B DNY IS8, arrd, 295 F.2g 908
(CA2 1961) ("special soldier-Governunent rela-
tionship which embraces the incident-to-service
aoncept covers those wrongs which, althuugh
~ot sustained an the course of active duty, are
so alogely cefated to ot thut they may be deeiney
Tncident’ ta that duty”); | Jayson. Handling
Federad Tort Clams § 155,92 at 5-79 through
380 (Min order far 3 claim te be service-inci-
cent, there dnes not Pave ta be any proximate
CANSATION 1 the camenon law tart sepge, bo-
tweent the military service oe employment i
the damage. AN that 1y required 8 that as an
eideat o s service ar employment the
claimant 13 placed in 2 position where he s
surroumded with conditiene givigg ese to the
claim™),

HWIDHIGINDOG

(S.0.Ga.197M), «fff on opinion below, 537
V.2d 279 (CA5 1979), of off tuty serviceman
injured while “hitehing” a ride home on
military aireraft, Archer v. United Stazes,
317 F.2d 548, 352 (CAY 1954), cort. denjed,
348 U.S. 953, 75 S.Ct 441, 99 L.Ed. 745
(1956}, flomlitas v, United States, 202
F.5upp. 520 (D.Ore.1962);, Fuss v. United
States, 191 F.Supp. 367 (E.D.N.Y.1961), and
the wrongful death claim uf Jhe widow of a
serviceman killed in an air crash while re-
ceiving flight instruction toward s cornmer-
cial pilot's license.  Woodside v. United
States. 806 F.2d Lt (CA® 1479),

{10) Third, st the time of his injury
piaintiff nced not be on any wilitary mis-
sion.  Feres v. United States, 340 U.S. 115,
Tt SCr 153, 95 L.Fd. 152 (1050) (sorvice-
man died when barracks he was sleeping in
burned due to defective henting 1ni:),2 nor
subtect to military discipline, Hali v. United
Stutes, 451 F.2d 353, 354 (CAL 1971 (no
“connection between the activity which in-
jured plaintiff and [military] discipline”
necassary) s

Professor Jayson concisely and fairly syn-
thesizes the “incident o service” cuazes as
follows

The duty status of the serviceman-claim-

ant is of particular significance in deter-

mining whether the iajury or loss was
incident to service. The [Supreme

Court's rationale in feres/Stencel | ap-

plies to almost every situation which can

Le envisagud in which he injury or loss

was yustained by a serviceman while on

duty (ay distinguished from one who iy uu

21, Seealso U. 5. v. Lee, 400 F.2d 558, 562 (CA9
iYHn) cert denied, 393 U.5. 1053, B9 S.Ct 691,
21 L ED.24 695 (10R9), Knoch v, United States,
J1€ F.2d 532 534 (A9 18K Frazier v Lt
od States, 372 F.Supp. 208, 210 (M D Fla. 1973).

22, >e¢ 2iso Hass v. United States, 318 F.2d
138, 114l (CAS [975) (Feres bars claim of
off .duty serdiceman inpaad white riding o dan.
perous horse rented f2om a Manne {orps sta-
ble).

13, See aso Hass v United Staues, 518 F.2J
TIAB. 1140 (C A 1978 Lammies o [Initad States,
358 F.Supp. (381, 1385 (D.R.LID7YY, aird, 530
I 2d 962 (CAL), rert. denied, 429 U.S. 508, 97
5.C 023, 30 L.1d.2a 60A (19761
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tleave or furlough), and it seems gafe to
sny that the Feres dostrine will always
apply in such arcumstanees, 1 Jayson,
Hamiling Federal Tort Claima § 155,02 4t
5 685 through 5- 71
[LJf the geeviceman's injury or Inss ooeurs
while he s off duly, whild he (s not
witiin the phyzical confirey of his mili-
tary buaa, while he iy noL ongaged tn any
molitary mission, 2nd ig not directly under
minitary diseipline, it is likely that the
Brooks doctrine allowing Tort Claims Act
recovery wilh apply: #® in other words,
thal the injury or loss will be regarded as
non tnedent o serviee. (U should be nigbs
ed, nowever, that the application of
Brooks generaily requires all of the men-
toned (actusl elements to be present.
Contrartwise, if the injury or logs oocurs
while the serviceman i§ on duty, or—
without regard to whether he is an or off
duty—if iL accurs on the military base
where he is stationed or on a military
wreralt where he iy directly under mili-
tary contral und discipline, or if it occurs
while he is engaged in a military mission,
it iy likely that the Feres doctrine evclud-
ing the claim will apply. Again speaking
gencrally, the presence of any one of the
mentioned fuctuai elements will bring ap-
plication of the Ferey doctrinc. Javson,
Handling Cedera Tort Claims § 155 .02 at
5-67 through 5—68.

2 Appiication of Feres/Stencel to Plain-

tiffs” Claims

{a) Plainti{l Vateruns' Claims of Expasure

{1} The seterans' claims of injury
clearly arise from their alleged exposure to

24, A0 Ureaks v Umited Stanes 13T US4, 69
S.CU VIR U3 1 Ud. 1300 (V04D), the Supreres
Court neid thal o Sservicemrun may recaver un-
der the FTCA oo clauns which have no rela-
tionshin fo hes mabiary aorvitce,  Audeipanng
the aszues vlumately consrlered i Ferey oo
erab e, Rre Court stated:

wooace Jealing with an aoodent which hadl

pothen Lo dn with the Brooks' army carsery,

ey rod cansgd By Linag Servige except in
the sense that glt human events depead upon
what has ranspueed, Were the decident mei-
ent to e Hraoks” sorace, 0 whally (ifforen:

(or2)
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Agent Orange during their militury service,
While wortualiy all of the veterans dllege
that thewr exposure took place in southeast
Astn an w direct cesult of government efs
forvg o defoliate the forests during the
Vietnam war, the circumstances of each
veteran™s  cluimed  exposure  ay  vary.
Soma claim o have been directly sprayed
with agent Qrynge; some claim o have
come into contact with Agent Orange as »
result of heing transported theough sprayed
areay; athers cliwim 10 have heen axposed to
Agent Orange by ingesting water or [oad
contarminated wilh the herticide;, aad still
others claim exposure during the trunspor-
tation and handling of Agent Orange or ita
containers,

Whatever the facts surrounding a partie-
ular veteran's claim of exposure may he 3
cach veteran’s pregence 1 southeast Agia
resulted solely from their military serviee,
and, a3 to each veteran, “as an incident to
his service nr employment {he was] placed
in a powition where he [was) surrounded
with conditions wiving rise to the claim® of
exposure. See | Javson Handling Federal
Tort Claims § 155.02 at 3-TR through 5-79.
fiven velerans whe claim injury as the re-
sult of exposure to Agent Orange whis off
duty are within the parameters of the feres
doctrine because “when viewed in all thae
sureounding circumstances”, a veteran’s ox-
posure in southeast Asin ta 1 herbicide uged
for miditary purposes “has a rea! and sub-
stantial relationship 1o hiy military arcvice
* * *und consequently (his claim] is barred
under the Feres doctrine” | Jayson, [Tun-

chse would he presented. We axpress oo

oprviun g Lo ittt T BYF US w52, 89
S.CL at 920

23, Derendants’ altemms o copnecticn with
thus moton to require andividoal factual pears
IS ane PP corcarnntanees vF cacd veternn
cXpusire e Agent Oringie must e onecred.
Sueh eeection, however, does not precudt L
we eamunon o mdividual phuntifty comerns
tag the crcumstances of their exposdree (g the
extent that they nuy ser on othaer o
sidividun! datility o daimage queatioos,
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Clie a3 308 F.Supp, 792 (1980)

dlingg Federst Tort Clums § 153.02 at 5-
6.4

The analysis is similar for thase veterans
who claim that their exposure t Agent
Orange occurred within the United States
or places other than southeust Asia during
their military  serview,  Their handling,
trznsportation cc distribution of Agent Or-
snge during the course of their military
daties wus incidgnt to their serviee, and
their claims are eyuaily barred under the
Feres dactrine. .
(1) Fust-Discnarge Failure to Warn

Only one of plaintitf veterans’ claimy
does not fall easily under this analysiv, i, 2.,
that Jefendants breached a pogt-discharge
duty to the veterans by failing to notify
themn of new scientific information concern-
ing the possible harm that could resuit from
exposure to Agent Orange. Plaintiff veter-
uns ullege that defendants’ failure (o n-
forn them of possible dangers associated
with exposure tw Agenl Qrange prevented
them from seeking more frequent madicul
examinationa and thereby inauwiing early de-
tection and treatment of disease. Defend-
ants seek indemnity and contribution from
the government on this claim ton.

Dufendanls rely on three cases in opposi-
tion to the government’s motion to dismiss
these “‘post-dischurge” claims: Schwartz v.
United States, 230 F.Supp. 536 (E.D Pa.
1064); Thornwell v. United States, 47!
F.8upp. 344 (D.D.C1979); Bverett v. Unit-
ed Statey, 192 F.Supp. 312 (8.D.Ohio 1980),

In Schwartz v. United States a aervice-
man Lreated for g sinus eondition during
the course of his military service had a
radicactive dye, uwbrathor, insurted into
his sinus.  After discharge from the mili-
tury, plaintiff sought additivnal medical
treatment for his sinus difficulties, but the
Vatorany Administration hoeopital thet con-
sidered hia troatment failed 1o obtain and
evarnine his modieal recoeda, and, ay w re-
sult of the heapital's negligence, the conlin-

B, Sve alsu WVeodside v nited States, 606
F20 134, ia 1 (CAG 1579) ("Where (he two {the
mjary uuuing activity and the Avmed Foroes|
are clagely associared or aaturally related, the
ety will be deemed “inadent Lo service”

ved presence of the earlier-irserted umbra-
thor went undetectend.  As s result plaintiff
contracted cancer. The rourt held that
Feros did rot bar pluintiff's claim against
the government, because plaiatif[’s elaim of
negliggnce lay not in the ariginal insertion
of the umbrathor at the time he was in the
military; rather, the court found that the
actionable nagligence wuy the hospital's
fatlure o take reaserable steps to diagnose
and solve piaintiff's problem, the continued
presence of the umbreathor in hig sinus, 250
F.Supp. 4t 53% 40. The court further
opined that the government was negligent
for its failure to followup its umbrathor
patients in order to inform them of newly
discoverad dangers associated with the
drug. 230 F.Supp. at 540,

In the second case relied on by the de-
fendants, Thornwell v. United States, a for-
mer serviceman alieged Lhat he was inten-
tianally drugged with LSD ws part of 2
secren government cxperiment and that the
government noegligantly f(ailed to  warn
piaintiff that his exposure to the drug sub-
jectad him to certain medical riska. The
Thorawell court, aoting the difficulties that
2ourts eneourtaer when the acts complainad
of commence while plaintiff ia on active
duty ard than continue until well after
discharge, 471 F.Supp. at 350, held that
Tharnwell's elaim againat the governmant
was not barred by the principles of Ferey
hecanse he did ast allege merely eontinuing
negligerice. Rather,

[hle claim{ed] that he waa inteationally

harmed while he was on active duty and

he further claim[ed] that, after he iw-
came a citizen {left the military], the de-

[endanta failed to exercise their duty of

care by reglecting to rescue him from the

pousition of danger which they had creat-
ed, © ' " two distinetly separate natterns
of conduct, one intentional and (one] ney-

ligent, 471 F.Supp. at 351

even though not an esseatial oe integral part of
the amssien of the Armed Forces miwd even
though aut ditecddy involving i command el
tanstup betwesn the soldier and e malitary ).
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The Thorawell court then found that
Plaintf € lod alicged “two entircly differant
tarts”, wnd sines the “complan [wia] per-
fratly elenr n iy allogation that “ha nogie
gpent act oceurred, /noots enurely, alter
{platntiff)  attwined  cwilian aalos”. 471
I 3upp. at 355 (emphass nooriginaly plain-
G claim of Fovernmental neglivence wis
not Laeral hy Feres, 1o The Thormwell
court, divided the cuses involving service-
mer’s chluims of poat-discharge neghgence
inle three types:

Ts summarize the relovant precedent, it

appears thal there are three (ypss of

perscnal injury cases which mvolve post-
discharge negligenee,  In the first coge,
the military performed separate negi-
gont acts (i, ., two .mproper operations),
one before, and one arter, discharge:

Urited States v. Brown, 348 U.S, 110 {75

5.0L 144, 99 L.Ed. 139), and Hunge: fud

v. Unitod States, 142 F.Supp. 581 (N.D.

Cal1961), revid on wthe grounds, 307

F 24 99 (9th Cir. 1962}, bath clearly indi-

vaty that the injured veteran moy reeover

for the later 2et. In the second case, a

angle negligent aet occurs and its affects

linger after discharge; Feres v. United

Stutes, 340 115 138 (M1 SCt 153 95

T Ed. 152) (1950), holds that, under some

cieeumatances, this ong act s subjeel o

intra-military immunity. Third, the mili-

tary may commit an intentional act and

then negligently fail (o protect a soldier
turned awvilian [rom the dire conse-
quences which will flow from the original
wrong. This Court holds thae, under such
circumstances, the injured civillan may
have « valid claim against the tort fea-
sors. The luter negligenee 13 3 sepurate
wrong, 4 new acl or omission ceeurring
after civilian statug s attained; the
perpetrators of thiy wrong must be beld
aceountabte  tor  their  conddct. AT

F.Supp. at 382,

In defendants’ third case, Everett v
United States, 492 F Supp. 318 (8.D.0hio
1980), the wile of o duceased serviceman
wied the government chuming thut her hua-

bund's death by cancer wad the resute of hiy
being intentionally exposed to large doses
of eadittion when he was foreed L pactici-

pate as an Air Foree enlisted man in mii-
rary mancusers 60 aoclear blast area levs
than one boar afler detonation of the nuele.
ar dewvien, Plaimad? aegeted that hor by
band < march throngh the hazurdous urea
wiaa purt of o evperimental project Lo test
tae effects of auclear radiation. Refusing
to dismiss plainti{ Ty claim of post-discharge
negligence, the Everets court fognd that
the Tact victure “properly falls in the third
calegory” of the Thornwell analysis—inten-
tional wet incident to service, piuy A sepa-
rate wrong of postedischarge negligence.
192 ¥ Supp. at 325.

112,13} ‘These cases are distinguishable
from the facts at bar in severaiimportanl
peapects.  First, unlike the Schwartz case,
the pustalischarge neghgunee asserted here
is not separate and distinet [rom the nu-
merogy acts ol nepligence alleged to have
peeurred incident to olaindffs  service,
Ychwartz, who sought medieal treatment
after his discharge, had « predischarge con-
diton thal was impropeely diagnosed und
negligently trealed after discharge, That
the condition arose dug Lo guveinment in-
stallation of the wmbrathor in piaintiff's
sinus while he was u s viceman daes not
altee the [act that the governmental negli-
pence peeureed, fu b cntweety, lang ufter
piainuff becams a civilian, Unsuppurted
diclin uside, Schwartz standa only for the
proposition that recovery for negligent per-
foinanee of pust<lischurge medicai treal-
ment is not harred merely because the orig-
inal condition arvse from madicul freatment
thut i3 not activnable under Feres.

Thus, Sehwarts properly falls urder
Thorawells “[irst case”, where “the mili-
tary perfermed separate negligen acw (i
£, two improfer operations), one hefore,
and one after. diseharge’. 471 F.3upp. ot
252 Here, plaintiff's claim of POS~i18e
charre fiolure Lo wiaren sJues not present o
separate and distinet act of post-lischarge
neyigunce on bhe part of the govcrnment
Of course, any veleran in thiy case who
[ucus o situativn analogoun to Schweartr,
that is, who seeks post-discharge medieal
astiatanee  from the goverament for uh
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Clte as 504 €. Yuyup. 742 (19X))

Agent Orange related madady and s negli-
gently treated ol a gevernmen, hewnpital,
may prosecute kiz claim for negligent treat-
ment withoal the Ferey impediment,
Secand, unlike the Thornweli snd Fleorct:
cages, pliintiffs here do rot allege that the
governtment. coused them intentional harm
by subjecting tham to 4 faem of human
axperimentation,  Thornwel), joined hy Ev-
erctt, vmphasizer! the digtinet.an betwsen
cases of prediycharge torts that were inten-
tivnal aned those that were negilgent:
Mr. Thorawell * * * doey rnot allege a
mere  continuing  deglipent cmission
{which would be barred by Feres]. He
claims ke was intentivnally harmed while
he wag on active duty and ke further
claims thut, after he became a civilian,
the defendunts failed w ecxercise their
duty of care by neglecting Lo rescue him
from the pogitinn of danger which they
had created. * " * Mr. Thornwell's
claims for in-service, and out-of-serviec
injuries, ceriainly involve two distinctly
separate patterns of conduct, one inten-
tional and {one] negligent. 471 F.Supp.
sl 131 (crmphasis i original)
Thus, btoth the Thornwell and Everott
courts were presented with the “third case”
in the Thornwel! analysis, where the mili-
wry Ucommut|s) un intentional act and then
negligently {ail{s] to protect a soldier
wurned oivilian trom the dire consequences
which will flow fram the original {inten-
tonal] wroag.” 4(L F.3app. at 352, Here,
the purties da not dispute that tie govern.
went’s molives in using Azent Orange in
southeayt Asia were valid militagy objec-
bvear defolinte jungle growth to deprive
enemy forces of graund cover and destroy
cnemy crops to ceslrict enemy’s food sup-
plies. Unlike Thornwell and Everett, plain-
Liff: hero de not allgge that the government
commitied “an ntentionsl act and then
negligentdy  foil{cd] e proiweet [them]”,
Thurnwell v. United States, 471 F.Supp. at
I Fverert v United States, 492 F Supp.
al 325 Accorlingly, the lacts at har do nol.
Soo b MeMitlan v Dow, TV RO TS (FONY
SR and Fider ¢ Dew, TV RO 124) (EDNY

CTOPY. 270 phancifrs, o8 clnieming o Tuvee beon
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present the “third case’ of tqe Thorawel!
analysia,

If this cage fity within the Thornwali
analysis al ali, 1L {8 the “seasnd case”, where
“a singie negligest ael occurs and itg ef-
fecty lingar after discharge” 471 F.Supp.
at 352 Despie all the inconsistencies pars
ending thin difficabl area of analyns, “it is
aigur, b the very laast, taat 2 mere acl of
vegligence which takes place while the
plaintiff is on active duty .nd which then
ramaing uncarrected after dischange, iz not
grounda for swt”. Thernwell v Linjteyd
States, 471 F.Supp. at 33L

Plaintiffs’ complaints hare neither allege
nor uppact & covglusion that the postdis.
charge fulure to wara was saliiciently sep-
arate and distinet fram the yuderying “in-
cident to scrvice” tort olaims.  Morcover,
the Frres Joctrine bare claima that are not
orly “incident to scrvice” but alsn those
which, 1ik? these, “arizo out of” mlitay
service. The injuries here alieged are “in-
separably aatwined” with, apd direotly re-
lated to, plaintiffs’ miiitary service, sec
Healy v, United States, 192 ¥ Sopp. 325, 228
(S NYA961), all'd on osimon below, 295
F2d 958 (C A2 1961);, Kildufl v. [nited
States, 248 F.Supp. 310, 312 (E.D.Vu.19€0);
1 Jayson, Handling Federal Tort (launs
§ 1550803161 at 5-124. The imporiant and
weil established principles of the Feres dne-
imne cannat be circumvented by nveative
presentation oc artful pleading which at-
tempt:s to create an actionable post-dise
charge eluim out of what is in reality a
chum of continung neglect. Jee Thornwal!
7. United States, 471 F.Supp. at 352,

(¢ The Australian Veterans' Claims

(l4] The abwve analysia applies with
erual foree to the claims of the Australiazn
veterans.?  The cnly reported cuse on
point, Daberiow v. United States, 531 F.2d
785 (C.A.2, 1378), reuched a similar conclu-
sion. There, the claimy of 2 West German
serviceman, killed nerforming duties inci-
dent to Joint military activity comducted by
the Usnited States and West  German

Austrolizn war vaterans whn Fad served joindy
with Amarican Forery n Vistndra  seek dum.
Naes for rinries chsed by agent Orance,

0 ge-c2-bny
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governmenta,  were held  harred andere
Fercs. The Danerfow et undertonk an
analysis of the thees “Fores factors™ and
coneludud that Feres applios with equald
{orce to foreirn servicemen injuced peident
Lo joint military astivites heenuse (V) the
scope of the United States government’s
Linhihity shonld nor depend on the leetuity
of the focation of uny serviceman’s duly
station, whether that serviceman is an
American or foreign erviceman: (2) the
{oreirn povernment there invalved had pre-
vided 2 means of compensating velerans
and their famities {or mnjunes inctdent fo
service; and (9 the possible disruption of
military discipine resulting from service-
many’ elaims s simitar whether the sereviee
mun is Amecean or ot 381 1.2d at 788,

Here, the claimy of the Austealian plsin-
Hils clearly fall within the Daberkow anal-
ysis. The Austrahiun plaintif{s cuncede that
their prescnce in southeast Asia luring the
period 10 queslion was Wie Jiceet ronult of
their eountry’s piteticipation o joint mili-
tary operations  with the Umited States,
memorandum of Australian plaintiffy at 3,
and they ecknowledgn the evictence of 4
compengation schemes [or Australian veter-
ans similor bo that providad by the United
States government. Memoraadum of Aus-
teadien plaintiffs at K. Moreover, to rule
that the United States povernment has
waivad wOvercign immunily with respec’ to
the torl claima of foreign servicemen but
nat. with respect to the claims of Americun
servicemen would distort the underlying
nurposes of vne FTCA. defy commnn sense,
amd almost certainly hbe contrary o the
intent of an elected Congress. Since the
court determines that the Austratian vetue-
ans could not maintain an action directiy
agamnst the United Stawes, rdefendants in
turn may not mantan their third party
actinn for indemnity or contiibution boged
on dny recovery e Australian veterans
may obluin {rom tiwm,  Stonect Awro Engis
neoring Corp. v, United States, 431 U5
Boh, ©T 5 Cu 2054, 82 LA GRS (1TT).
0y Derisative (hamy of Spouses, Parents
and Children

(15} Although the Feees doctrne does
not apply to Lhe servicemens nest of

0£96-£5£ (0Orz)
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isofar w0 Lheir swn divect injuries or
dwatha are concerned, | Juyson, Handling
Foderad Tart Claims § 156 av 5 W42 through
A5 and cases oited therein, Feres does
bar suits by woservicermun's family for dam.
Apes rf':s‘uitxn;: {rom mjur'rcs Lhe servicernan
auffored ineident ta tervice, | Juyson. Hane-
dling Federal Tort Chumg 3 136 at 5 1dd,
aven where the derivative action s teenni-
sally personal i charneter (e g wrongful
death, loss of consortium). Van Sickel v,
United States, 285 F.2d 37, 91 (CAY 1969,
This principle is demonstrated by Feres i
sell, whers two of the theae suits barred in
that decrsion were wrongtul death actioans
wnstituted on behall of widows of servive-
men who had died [rominjuries suffered
incident Lo their service. rferes v. United
Staten, United States v Griggs, 340 U5,
135, 71 $.Ct, 153, 98 L.Ed. 152 (1950)  (Le-
culing appeuls {rom frrey v. United Statea,
177 F.2d 538 (CA2 1949), and Griggs v.
United States, Ui3 F2d 1 (CA 10 1049,

Further, apolication of this rule bars
clams of mental anguish su{fered by fam-
ly members. DeFont v. [nited States, 453
I 2d 1239, 1240 (CAL 1972), eort. denied, 40
78 910, 92 SCL 2436, 32 L.Ed2d 684
(1972) (wife's mental anguish over inades
auite care provided serviceman hushand
not separate and distinet ciaim  under
Feres ), and also bars the claims of veter-
ans’ spouses who allege dumages that actu-
ally were the resuit of harm dene to ser-
vicemmen, IHarten v, Conns, H02 F2d 1363,
1365 (CA 10 1974). cerc. denfed, 420 U S
063, 95 S.Ct 1384, 43 Lld2d 11 (1979)
{molher of actidentally conceived child can-
not recover for negligent vasectomy per-
formud on serviceman husbhand).

Applying these principles to the cuse al
bur, it ix zlesr that members of the veter-
ans Tamilies may not maintain actions
aguingt the Tinited States based on their
derivative ciaims (e g loss of society, com-
fort, compuninnship, servieed, consortium,
ruidanee and gupporti, or claims that result
from 1 sreviceman's injury (e. ., miscar-
riage).  Accordingly, ander the principles of
sSteneel Aero, the defendants may nol seek
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indemnnity or contribution from the United
States for uny lizbility impezed oa them for
claimy ot thiy nature,
fu) Ciaima of Direct Injury to Veterans'
Children

Only the veicrans' children's einim of il
rect  injury  requires  additionu. anulyxs,
Here, childron of Vietaam veterans allegn
thut they have suffered genetic and somatic
injury as a result of a parent having een
axposed to Agent Orange.  This presents
he difficut question of wheiher the inju-
ries sulfered Hy these children, whu are aut
and never were members of the military,
arg slecivative injunes sulfersd Yincident to
or arising ousr of military service”, or
whethor they arc dircet injurice indepsn-
dent of those of their parents,

The closest precedent is Monavw v Uuited
States, No. € 79-0860 (N.D.Cal. Nav. 2
1979), where plaiatiff, the daughler of =
serviceman axposed to radiation during hi
military service, claimed the govarnment’s
negligence towards her father caused her to
be affacted with “chromosomal and genatic
change” which n rurn resulted in her being
born with u birth defact  Wonaco v. United
States, slip op. ut 3. Thare, the court held
that “[tThe tost of Feres iy whether plaio-
tiff’s injuriey have as their genesis injurtes
allegedly suatained incident to the perform-
anee of military service”, slip op. at 3, and
found pisintiff’y eclaim barred under thiy
standard because “[plaintiff’s] injusies are
Jreetly related to and arise out of the
injury sustained hy her father at the time
he was u member of the United States
Army.” Slip op. at &

[n the case at bar, the children’s claimy of
genetic and physicai harm are indirect be-
cause they ariac only as the result of inju-
rics tc their veteran parents,® The injuries
alleged oy the children had their genesis in

Jicted on the serviceman at the time of
gxposure.  Thus, slthough Agent Orange
may atlim.tely be found o bave caused
injuries in subseqjuently coneeived chiidren,
Lhose injuries, nevertheless, aroae wul of
and were incident to che service of the
piruent, Tu hold otherwise might open the
dnor for povernmentai Hahility to countleas
geaarstiona of claimanta hoving sver dimin
ishing genetic relaticaship to the person
actually irjurcd.

{161 For these reasons, the court heolds
that the children's elaims [or genetie injury
and birth aefects from Agent Orangs expo-
surz of their veteran par:nts are injuries
suffered “incident to and arising out of
service” under Feres and cannot be recom.
pensed in an action maintained directly
against the government. Consequently, the
defendants may oot seek indemnity or con-
tribution wgainst the United States for any
liahility they uitimately muy ineur as a
result of Lhese claims, Stence! Aero Engi-
neering Corp. v. [Inited Siates, 431 U3,
666, 97 SCt 2064, 92 L.EA.2d 665 (197T).

. DEFENDANTS REMAINING CLAIMS
AGAINST THE UNITRD STATES

Defendants have sought to style the re-
maining claime of their third party com-
plainty in terms of conatitutional depriva-
tion and torts vommitled directly against
them by the United States. This appears o
he another exercise in pleading in an at-
tempt Lo aveid statutory jurisdietional prob-
lems because, notwithstanding the defond-
ants’ characterizations, these remaiming
claims wgminst the government are rot tort
claims; rather, they are essentially contrac.
tual in natuce and must be o treated.

"-'1.';-,', the exposure of their parents and, assuming [17] Congress hay confenied on the
that Agent Orange could produce the ge.  courta jurisdiction over pontract claima that

untain  acLions ¥
{ noacko . l'."'";'
haged an their -

f socieLy, com- ,"x netic changes alloged, the injuries were in- 13 differsnt trow that aver tart elaima. Un-
Y .

N, conanrtinm, ""é 28 Sommwhar malogous s Hurten v Coous, ot the hushaml. There, the court considered
ims that result RS R02 1.2 1363 (CA 10 (974), cert. demed 420 arly the damage done to the hushand and s-
{+ ., miacar- N 1S 06395 S0t 1394, 43 LRd.2d W (VTS minsed the complant wler Fores wathout re-
. s { ; ﬁ WHEEE 1 SETVICERTGLta Ane TS wiie surd the Uait gard Lo thee sofe’s cdim ot ipdepsndent ingury.
e Vn“'”ples o Y wd SGites For the casts of ruzing a child aco- 5200 F 24 e 164,
smay pot deek o 4 dentatly conceived after a neglipént viaseclomy
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der the Tueker Act, 22 U 330§ 1491, juri-
aietion for any elaim Granded upor an ox-
press or imphed contract with the nited
States ia confareed on the Court of Claims,
where et sounding e tort may et b
maintained.  The Unied  Stauy Distret.
Courts nave eonenrrent birisdiction over
contract ¢laimg, but only when the elaim
docs  nol axeced B0 W USe
§ LaBluXZ).  Hore, ot iy beyond cdispute
thai detenaants’ remaining nied  party
claims ynunst the  povirnment invelve
more than the $i0,00 that deprives this
ecurt of Jurisdiction aver Lpem.  Loase-
quently, the goverament’s motion to dismisy
must e granted a Lo we remaining ¢k,
Of course, dismissal ot Jefendants’ taird
party claimny here is without prejudice to
defendants’ right, Lo pumsue thelr claims
against the gurerment in the proper Fo-
rum.

I OTHER CLAIMS OF IMMUNITY

Arpuing i Uie alternative, the [nied
Utates secks to dismiz defemlants’ thicd
party complaints sider thige atatutory ox-
ceptions to the FTCA. the combutant vx-
ception, 23 U 3G ¢ 2680()) (lnuauanily ol
waived for “[ajoy caim avisiog ouz of the
combatant activities of the military * * *
during time of woar”); the farcign country
axceplion, 28 UUS.C. § 2630(k) (immunity
not waiven! for “any claim trising iu u for-
sign country™)s and the diserationary fung
Lion eveoption, 28 US.C. § 2680u) (immunt
Ly continues far “ael or omission of un
empioyee of the govesnment = ¢ ¢ haggd
upor the exercize or performance or the

S0 Pubnnlts are canooned thin rhe pisues eee
47, L some eaend, mov el and the stoong argy-
nrerbs arvaneed by ol paries shoald aranke o
slear chut the views exprossed and rubings
Made in thiy decision are act enutirely free from
doubit. Acuordingly, any plantitt who hebevey
rhist {<1he mav have a vasid clum Ml the
Lnire Swates government i the event 1har e
seomore ol tve above suhiags g u'tnately
revaeesed on e appeal Itom thay Court's oeg-
Sun, shou'y PUEecl tnstier anteresty Lo the
Rroate.Uoextent poessthle by nliogs o notiee of
claise form (Standaed Faem 95) with the eoper
apeney ul the Uned States goverssnent and
tang wloever it STty b oo,
NAPY L0 pentert hay lee g,

{(210) 733-9670
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falure to e<ortmse or perfarm o digeratiog.
ary function or Juty on the part of [the
gavernment|™.

Naotwithataodiog Une apparent appiication
ol tise wxeeptions W some of the claimg
Neee asserted,  the cuurt's determinution
that ihe Peres /3! deciring operittey Lo
i all bent clainy wdvianew! o the thied
party cemplaint vokes iU wanectssary (0
souaicier wherher these exceptinus do apply.

Far alt “hese reasons, the government’s
mution Lo Jdismiss the chird party eomplaints
18 granted, and the third parly complaints
agguingt the government deemed 1o heve
been mude in ull actions under MDL 283,
are damissed ™

[1L THF CASE MANAGEMENT PLAN

There hure been pewding for some sime
motiong by varivus parties eoging the court
Lo make varous wrders affecling the uverall
management of thia action, including such
mablers as class action tovaluwnl, aumnmary
judgment, discovery, and divisiun of e
action vty vaivus purts Tor prewtal and
trial puipuses, The wvurt hus reserved degi-
siva e all these motwas pedivg resvluton
of twy major questions that greatiy affeut
how the ease inight be managed etficient!y .
{1) whethee the United States was to e a
party to the wction, and 12) whethvr jurize
diction liea cader federas canunon law or
whethir the prindples and consequences uf
diversity jueisdiction must be conaidered.
Now thut bath of these questions ave leen
ancwered,® it Iy time to got vu wilh urderly

30, The first quesstion is answered by the saclier
JOT O this memorandum ane grder. The
HeeOnd questui way JNswers RAR IR SNTHTT 4]
and order SF e Secand Cuircuit Coaurt of A
peals dated November 24, 1980 Femgerg, O )
issenting) which neld that  thy litigation
shauld e e governey by teeeral comna.on
AW b rarher must be contralied by the liws
Of the several starey applied under Civeraty of
crazenship principles.  Techacahy, that quiy.

b ia s B e becauae phvatits have filed a
rerrion for en baine conadeca g Iy e
Sceond Carcial, e addion, plaanrdis Bavn in.
dicatied thoir gesire o have Lhe smeuges moviewed
Ay O3 Unibedt states Supremic Court, How-
vers eogugh hight has now been shed og Uic
APRRE S L rerenl suostantal propree. o the

—
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disrovery and ultimate disposition of the
litigation.

In dovalsping the case management pian
describerd in this section. the court has
weighed  and considered muny problems
prosented by this litigation.  Some of them
ran

I There are o large number of plain-
Lffs and potential plaintiffy whoe elaim o
hove been injured by exposure (o Agent
Orunge:. There are now approximately 167
suits pending in the Fastern Distriet of
Naw York invalving avee 2400 plaintiffs.
The court has been informed thar there are
many thousands mere who have, at the
court's request and pending decision of the
class action motion, refrzined from bringing
individual actians.

2. There ure numerous chemien! sampa-
nies named s defendants®t The fact that
they may have had differing degrees of
irvolvement tn manufacturing and supply-
ing Agent Orarge for the government may
or may not cause differing levels af respon-
sihility for the effects of Agent Orange on
piaintiffs.

3. The oresant plaintiffs come Tram
ot of the 50 states and from Australia.
This may reqinre cansideration of varying
standards of conduct, rules of cavsation and
prirciples of damages that may substaetial-
ly aifect the results in individual cases.

4. The causation isgues are difficult and
complex. Clearly this is not the “simple”
type of “disustee’’ litigation such 2= an air-
plane crash invoiving a singie incident, hav-
ing a4 cuusatian pictnre that is readily
grasped  through conventiora! litigation
teehniques, and presenting comparatively
smail varations among the claimants as to
the effects upon them of Lthe crash. With
the Agent Orange litigation, injuries are
claimed to have resuited from exposure to a
chemical that was disseminated in the air

trial court regardieds of ruture actiung by the
Second Circuil or the Supreme Court. Manap-
nig this case under diversity of ctizenship prin.
<ples ss by far the more diflicult route to trav.
vl hut the court feels that it can develop a plan
far atfirant maripement acen without the ad
of federal commaon law tor jurisdiction and lur
substantive Jaw purposes. I further review ot

over soulheast Asia during a period of sev-
eral years, wach veteran was exposed dif-
ferently, although undeubtedly patterns of
axposura wili nmerge.  The claimed injuries
vary asigrificantly. Moreover, theee i3 2
majur dispute over whether Agent Grangs
can cause the injuries in guestion, and there
are separate disputes uver whether the ex-
posure claimedd in each case did eause the
1njuries clamed.  The piclure 8 further
compiicated by the use in Vietnam of other
chemicals and deugs that also ary claimed
o be capabie of causing many of the inju-
ries attributed o Agent Orange.

5 The litigalion presents numercus
questions of luw that e at the frontier of
madern tort jurisprudence.  Among them
are questions of enterprse lakilivy, steict
products tiability, liability for injurics that
appear tong after original exposure to the
offending substance, and hahility for so-
called genetic injuries.

6. Many of the paople exposed to Agent
Orange may not even yet have experienced
the harm it may cuuse.

-

7. Namerous scientific and medical is-
sues are presented, and there are sorious
questiors of whether there is adequate data
to reach canclugions
abcut them. There is the further question
of whether legally permiceibla conslusions
may nevertheless be reached on Jata that
would not permit “scientific” conelusions

seientifieally sounc

B. VYarivus agencies of the goverument
have expressed ceoncern but as yei have
shown little tangihie action about the prob-
fema claimed to have hbeen causedd by e
government's use of Agent QOrange,

9. There are important and cenfheting
public policies that run as crosssurcents
through many phases of bulk the substan-
tive und procedural problems of thiy litiga-
Len.

the tederd comanon law gsue praduces o
change, then the remanung work of the courst
Aand of all parties wall be simplitied and the
managem2n! plan can ¢ casily acapled ag that
nme.

31, Svee foatnote O osupra
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1) Ther w a wide choice available et permitted by the varying apphicable
wnong the many pracedurnl doviees chat  fows '
umh!.b." “:"_:‘l for addragsing and niivately b Opmehvantages. Handing the oge;
duidingg Lhia tnntroveray. " - . . 3
coulil take Uine dull time of this court, which
Al of these probiems iare cempounded by would be able v handle ne other cises, o
the practival realities of having onosme aide eranlt that would e anliir poet only Lo ;hi.'
ol the lingaton plaintifls who seick dam- other judges e the Faateren Distoes 5 New
res, hut who have Hunwed cegiurcas wth o York who arc atroady overburdened witk i
whieh to pross their claims and whese plighl  ane of the heaviest eriminal workloads in
pecomes mere desperale aad depreaaing te the aabtien. but slse to other crvil Htigrags in
rime goes on, and having on the sther side  (he Mastern District, who wouis be further
pefeadunts who sirenuously sontest Lacit lelayed ia gutting thair wased Lo trial !
lability, who have ample vesources for  Moreaver, o seperaiely ey these actions i
counsel and expert witnesscs e defun!  wouid take far too long u timer probably
shern, and who probabiy gain sgnificiotly,  pether the litigunta ner this court would :
Although innceasuraaly, frem gvery debvd Yy long unoug'h to e the last cage lried ’
that they can produce. b L . (
o _ ) 9 Supervise all dueovery, prepare i pre
O'\'nrurc*‘amg the entire dpule o & feecl- i wrder, amd then remand the casea for
g on both sides that whatever eXBUNE  geuarale Lnads in the teansferor districts :
law and pro¢edures may technivally require,  roind (he couniry.

farrnesg, justice and equity 1n this unprece-
dentert  coetroversy demand  thet  the
government assume respousihilivy for the
harm caused our soldicrs and thor furnilicg
by :fs use of Agent Orange 10 southeast
Al

Out of these aad other problems it is this
court's task ns the transiceee judge in this
muitidistries  litigation to supervisd and
manage the action 50 a3 0 bring it i a
“just, apeedy and ‘nexpensive determina-
Lion”, Rete 1 ¥ RCP, either in Vius eourt, or
if that iy not possibde, then in the Lransieror
courta alter completion here ulas much of
the litigation as may fairly and reasonably
he rosolven under e supervision of s
single Judge.

With the [oregoing and other problems i
mind, the court has vonsidered a variety of
possibilizies for managng L3 muiridistrict
litigation, Each poswibility has bota wivao-
Lgres amd disadvantages. Among the nu-
merous possthilities are the falicwuanye:

L Tramsier sl achions o the Fastern
Distriet of New Yor Lo trial halore thiy
cendet.

4 Advanapes: Al partivs woull knew
precisely  where ey stand, and hew the
action would be handled, Theve wisttld tend
1o be econsiateney iy the resuits le the cx-

1 Advantages: This is by far the casi-
cab enumse of actipn for this court to take.
in maay DL cises this is an aceeplable
anst proper technique and achieves all of the
VDL Leneiils available to these cuses. it
accomplishes coordinated dmcovary, a single
pian for processing up through the pretrial
order, und a shared workioad in Lhe actual
trial of the individual actions,

h. Diwsadvantages: This technique would
sequire separite rials of each action in the
cpnnstoror 20Urts, i techniyue thal would be
cepetitions and wasteful ‘with respect to the
psues Lhat are common to all actions. Al
though testimany of key expert wilnesses
might Le mivle availubie tu vacn of the
transTeror courts through use of videotape
40 Uit Lhe need for those witnedses w
pessonally apoear af cach teal would there-
by be liminated, the opportunity to cross-
examine the vxperts on spacial preblems
chat eolate to the ndividua! plainti{fs
would stiil e lost. The greatest disadvan-
Lage of thiy mothod 1 thal 1t woukl place
Utineeessars burdens on ek of the tranrs-
fornr Juipes, cach ot whotm would tisee £

steuggle with identied legal and factual
seach the

imsnen, and iU waould thus [STTER Y
lever of gudicinl efficiensy and veonomy that
MDD procedures wees duargned W nehieve.
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Cite a9 504 F Supp, 782 (1 UE0Y

3. Coerdinate discovery and sther jpre-
trial wark, consolidute the avvions for umal
ol Lhe eomimon wssuey of fact and faw, and
then remand o the transferor disericts for
seoarafe trials of the individaal issues siueh
a5 apecifia canantion und daroges,

2 Advantages. A single trai of com-
mor sgues has obviouws berefits in aconomy
and efficiency. Spreading te uther courts
the workload of teyiag individoa] casey at
least makes a judicial so.ution to this litiza-
tion possible in terma of time and wourk-
loads.

b, Digadvuntages.  The eongolidation
teehriue addresses only the mading as-
tions, that s, it invelves thuae siluations
where the plaintiff has seized the initlative
aml brought suit. However, Uicre are
many people with valid claims who for ene
mason or another have not asserted themn
by bringing suit and who would therelfcre
not recove: for damages inflicted, including
aamages of which they might not yet cvan
be aware,

4. Certify the litigation as a ulass acticn,
using all the Tlexitnlity of that device, -
cluding subclusses, to determine common
wsues before this eanet and uitimutcly de-
termine the individual issues either under
the direct supervision of this court oe after
remand t other courts.

a. Advantages: Clasy action weatument
would give this court fuii control aver the
entire  litigation Any determinalions
reached in the class action would bind all
Jdefendants as well #s all members of the
¢luss except these who chose to opt oat, and
a8 t¢ thewmn, ther suity could he fanselidated
fur jeint trial with the clwes action. By use
of subclasses to be certified as the reed
lazer arises. additional triais on issucs com-
mon tu identified subclasies may be con-
ducted either here in Lthe Fastern Gigtriet of
New York, or by the transferor courts aflter
remand, or by a sombination of both, This
method provides the greatest flexibility und
the greatest opportunity for judicial ¢fii-
ciency and wveonamy of ume and noney

b, Disadvantages:  The disadvaetages

with clags action tecatment le targely o
wreblems that

rechnen! and  procedural

have ariacn with the dass acner davice ia
alner confexts  Such probiem: have nreved
particatarty troublesome (n Lthe eontaxy of
mass Wl enses. Hiaving consblered capes-
fully the euture of those teehnical prohismas,
v cocrt s sausfed that they ~an be over-
rome by following the case managemant
plan deseribed o Lhis section and the steps
deseribed under the section entitled “Class
Action”.

After congidering the sunmissions and ar
Juments of the parties and after weighing
all of the foregeing and many other onngid-
eratiens, the court has developed the follow-
ing pan for manugement of the Agent Dr.
ange Litigadion assigned to L under MDI,
Ne. 381:

it

L Class sction. The Agert Crange liti-
gation will he rermified ws a olnsa actica
under F.R.C.FE. 240LK3). (Sce discusyion hes
‘ow entitled “Class Actinn’

2, Statutes of limitations The court
will take up immediatcly the problems of
statutes of limitations. (See discussion be-
low entitled “Statutes of Limitetioas™).

[18] 3. Separate trials of some issies,
Whenever cominon iszues are oresentad, a
common trial snhowld be hac, if practicahls.
These trigls will be held as promptly as
possible in the Eastern District of New
York. areserving at all times the parties’
right to a jury trial when properly demand-
ed. vtawntiffs have moved for 30-calied “se-
rial” trials, deseribing in some detail the
issues they weould like tried and the order in
which they shonld be tried. Except insofar
as plainciffs” plan iy adepted by this deci-
afon, that motion is denied. A3 appears i1
the discussion beicw entitled “Summary
Judgment” there s an issue that ean he
acpaiataly Lried at Lhe chreshold of this
action: whether the defendants are protect-
ed by the “government canplract dejense’
The vourt inteady Lo ey Lhat issue separate-
ly  After thw, of wewied, there may bhe an
additional teml addreasing laiility ques-
tiony such an negiigence, prodeat Nabity,
and guneral causation, wrere s jury wiil be
ahic ta hoar all of the evidence relating Lo
the develogment, manulactuve and uac of

33-9670 .04
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Agent Orange aml the salentifie and medi-
cul evidence retctiog to s potenvind et foects,
amd report (L Uindingy 0 carelully drafted
speciit) verdicts. Theas apedial verdiets ean
then serve ag a framework foc ater deposi-
ot of e
{whetier @ particular veteran wus cxposad,
10 what degree, and with what exsults) nd
damages. The eoart bas net yer deter-
mined whether the individuad issnes ¢an be
best resoived under the direel supervision of
Lhin court e by remand of subeiss acticns
Lo transferor courts for pracessing in ways
appropriate L the circamstanes of the sub-
clesses,  Thuse determinations necessanly
maat he made ot s Ister date.

wates ol rdividaal cunsiton

4. Discovery. Until now the court hus
stayed all distuvery except that wonducted
voluntarily. That stay will now he lifted,
and mandutuy diseovery shall now proceed
aecording to the plan deseetbed 1 Lhe see-
vion below entiticd “Diseovery”

2. Miscellaneous.

(191 a Plaintif{s’ motion Ww amend the
complaint by wdding the United States
goverrment and many of its officials sn o
theory of congiitutional tort is dented  The
issues sought to be raised hy plainliffs
through the amendment are sufficiently
different from those presented Ly ths al
roady zompley litigation to recuire vhat the
constitutivnal chims against government
offiials and the governmoent itsell e pur-
sued by one or more sepurate avtions, if
plainfiffs wro so inclined. Denial of the
mution, therefore, is without preisdice Lo
whatever rights plaintiffs may have o as-
sert those claims in separate proccedings

b, Jumsdiction and pleadings. There 1
some confusion ag to the precise state of the
plendings in the many pending achons,
The eourt has not yel detsrmingd what
precive disposition will e made of Lthe varet-
oud individual actoes in highl of she class
cortification  Unfess o puotty [tles oo par-
Licular action o noiice disclumipg the bene-
fir afforded by the followinge, ali of the
pleadings in all eases now or hereafter [iled
under MDL 8L are deemed amended s
tollows:

(210) 733-g9670
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Lo The complainty are deemed amended

o allega the rasidence of the plaauf?s, and
W nama it atlege the segilonee of 2ach of
the defeadana whose vttizensnip o diverse
from that of the plainadf AW plaintifis
aric dovmed 1o have Goined all diverse de-
ferdania s cefenuants in ther individuad

actions,

2 Al defendarts are deemed w0 have
anzwored all complaints brought aguinst
them, with generat denials plus all attirma-
tive Jdefenses thus [ar rabsed an Sled an-
swers to any of the Agent Uringe MDL
cases. A answers are deemed to inchide
crossclanms lor indemnificaiivn and contri-
kutige against ail other defendants.  All
erosaclaims are deema) denjed

o

The court recogmizes that (1) any case
management plan mey Bave w be shauged
in erder to adapt o new or unforeseen
creumstances;, (2) not vvery facet of the
plan adopted for this Agent Deange litiga-
Lan wiil plewse everyone; and (3; thia it
wation presents problems of a type and
magniiude that diffur substantinily frem
the established precedents so that it canagt
proceed in o of the wall eseahliched pat-
terns for tawsuits.  Under these circum-
stances, i e the eourt’s ablyration o control
the zase, sewking always the goal of a “just,
speedy and naxpensive determination” of
the Btigatuon.

Lawsuita, of cqurse must he guided and
decided oy the prinsiples of substantive iaw
wnd rutes of peacedire estabiished by Cone
gress. by the legishatures of the various
statas, vl by the principles of common law
whers applicable. The rules of procedure,
however. are not intended to require rigid
adherence o preorduined steps;  insiead.
thiy are standards and requirements to be
used, moided and adapted so0 a3 to achieve
wst, specdy and inexpensive determination
of Tawauils,  Aithough “specdy” and “inex.
pensiva’ are relative turms having ademost
irenie implicitions i the cantexy of the
Apgent Qrange Glaration, Lhis court i3 satis-
fed that tne plaa deseribed will, with the
conpuration of counsel, attun al least 3
Sust T determnicdon of these luwaaita, aed
will Jo sa g less cont and i ess Lime thun
wauld o e sonventivaal appranch.
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[20] Contending thatl many of Lhe issaex
kere prosented are best determined by olags
action to avoil duplicitous litigation by the
individual members of the proposed class,
maintiffs have moved for o contditional or-
dor pursuant 1o F.R.C P2 permitung the
suit to procead as o cluas action on behalf of
all persons exposed to Agenl Orange and
various members of their famities. Under
Rule 23(e)X 1} and 23(d), the urder would be
subject o such laier modification as the
court may find appropriate and necessary in
light of luture deveiopments in the ease

(211 Before a ~ass action may be muin-
tained under Rule 23, the action must meet
the prerequisites ol Rule Zi(aj und one set
of the aiternate requirements of Rule 23(h).
Defendants appose cinss treatment, but con-
unue 1o advance some outrageous irgu-
menis in the came of advocacy: detracting
from whatever valid argutents they might
otherwise have, they urgue that piaintiifs
fail to sauisfy even one of he 2lements
necessary under Rule 23, Plamntifis, ciqual-
ly undisceiminating in their advocacy, arguce
that cvery slemert of every altornative of
Rule 23 is et here,

The court his carefully read and con-
sidered the voluminous submissions of the
parties and has heard and considered oral
arguments of counse! on this issue. After
due consideration, the eourt, determines that
plaintiffs have demonstrated that a elass
action is uppropriale under Rule 23{(h)(3).
Accordingly, plaintif{s’ moiion for condi-
tignal efass action certification iz granted ua
herein provided.  Certwin speafie [indings
are required.

A. THE PRERBQUISITES OF RULE
PRI
1. Numcrosity

The members of the pininlif!f class henw
are so numerous that joinder of ail mem-
bers of the class in the aame action 1 -
practicable,  Rule 23(aX 1) Indeed, i e
waly members of The class wera Lha plhiin
ufis in the 67 actions now pending in this
conurt, “numerodity’” would be gaviafied

Rule X0a)(2) statez that o clrss activy
may only be mantained 1f “there are ques-
tinns of law or fact common Lo the class,”
Tlere, the wesion raiscs numeroud ouestions
S Lew and fa semmon v the class.
Whatever may be the individual question;
relatiog ta the manner and svtent of cuch
vetaran's exposurc W Agent Orange. and
=olating to the partionlar effecta of Agens
Orange on the vetleran when considered
along with his/ber medieal history, eivoum-
itances. lifestyle and other unique condi-
tiong, all of these claims share a common
ground when proceeding through the many
factual and legal issues relaling to the
Zovernment eontract defense, negligeren by
the defendants, whother Agent Qrange was
a “Jefectiva product”, and the many ques.
tions embodied in the eaneept of “genera
causation”.  In part, the requirement of
commenality is one aimed at determining
whether there s a need for combined ireaz-
ment and o benefit to be denved therefrom.
Here the need iy compelling, and the bene-
Jits are sukgtantial.

3. ‘Typicality

Rule 232K requires that in a class ac-
tinn “the claims or defenses of the repre-
sentative parties [he] typical of the claims
or defenses of the cluss.”  As ylready noted],
olaitiffs’ claims of negligenee, peoducts li-
acility and generzal causation, as well us the
defendants’ government contract Jefense
are not jual “Lypieal” of the entire class,
they are identical. {n a few arewy, suzn ax
the rules governing lability and the appii-
catan of various statutes of limititions, he
claims may fall inte groupy that are “typi-
cal”, but even there the different groups’
claims can be elticiently manuged either on
a subcluss basie or directly by way of sepa-
rutely determining the issues.  Altheugh
the numed plaintfls Tor purposes of the
s netion aee yer o be designated, the
it oigosatiafiod that et of the oxtremuiy
largs prool wvatably represemiative olgin-
Iy can he named who wili present claims
typreal of those of the cheee Ag alroady
indicated. the fssues of specilie causution

and demagron will, Gf course, ultinuagely -
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quire inddividual  vonaideration, it antd
Lhal pomt o the Gliguben s reachel o
clisy action appears Lo be the only praclica-
ble means Doe manaricg “he Guwsail,
4 Mdequay

Rulbe 24 provides that i clasy wetion
may only e maintwined 1f the represinta
Live parties witl fui-ly and adeguately pra-
tect the intecests of the clags ™ Adequaey
of representuation depends on the qualifici-
tions and inlecests of gounsel for the elass
|'r_-pruscnr.:v.tivc5. Wie absence of anvegories
or conflizting interests, and w sharing of
interests belween slass rupresentatives and
avsentees. 7 Wrght & Muler Federa] Prac-
tice and Procwiure 33 1765 1769 ar 615
$57  Hnare, the court will seleet from
wnong the hondreds of plaintiffa raprizent.
ative persons who have 4 substantia stake
in the litigativn. who luck conflicts, antago-
nisms or reasens Lo be moticated by [aclors
inconsiatent with the motives ol absentee
elass members, and who will fairly and ade-
quately protect the iaterests of the clusg
Further the class will be repeesented by
experienced, capahls counsel, Yannaeone
and  Asscciutes,” who have shewn them-
selves willing Lo undertake the considerable
commitment of time, energy and monrey
necessary for the vigorous prosegution of
the claimy here asserted
5 Additianal Requiraments

Zourts have immplied two additional pre-
requisiles %o class action certification that

32, yYannacone and Assoctates (s o consortium
ot lawyers who nave handed rogether tor pur
poses of (his lawsmit under the Iacership of
Victar Yannseoite who hrought the inteal oo
v ane and who ways Jecpinatad ax lead zounuel
for tne plaintits shortly after the cases were
transtesred w duy eout by the multidistret
panel.  Somie of the Bewvyers o 1he consortium
represent plain.ffs v one ar more of e come
gonent Apent Oranpe wrtions: alhers ararent.
lv have heen brought inte the aroiap becagse ol
special expertize and evperwence. This case 1y
0 eonple X amd 1oo Jeimanuine e any sanie
atarney Lo handle 1 on Behaot ot pliinufts
Yoanmacone andd Assocsites tas aheendy demaa
strted that the gonnbaned crtorts of Ly twenny
o wo members wili tandte ! adeguately e
e T he e e s ol wae Vit s that Tyt e
they Have Ui experiise and desire o proserate
this JJomanding wo e propetiy.

(210) 733-9670 P.O7

SUPPLEMENT

are nol =pesificaily mentioned in Rule 23;
{1} Lhere must be o edestitiable class, and
£2) the clagx represeataiives mus: be mem-
bery of the clues, 7 Wroight wint Milier
Fodoral Practlee and Procedure 53 1760,
1761 b H79=n4L. Here. the plainUff clasy
can he recdity wdentitied; they are persons
who claim injury {rom eyposure to Agent
Orange and their speuses, aheldren und par-
ents who claim Jdirset or dertvative jury
therofrom.  The eourt has  intentionally
defined the ehss it broud lermy consisteny,
with the demandy of this htugation. if we
begin. with the broadest possible class, the
issucs common tooall member: of D class
can he resolved  (t may later prove advan-

sagenus Lo creats sibelisses for various por-
aoves, e, for resoby ng statute of limita-
tioas ciaims, for determining liability in
‘neghgenee” as wpposed to “rroduct tiabili-
y’ states, and finaily, pernaps, for presery.
ing the class actinn format pror to remand
Lo the transferor judges so as to provide
them weth the greatest passible {lexibitity
in ultimately delermiring the issues res
maining alter multidistrict treatment hag
endaed.

B. THF REQUIREMENTS OF RULE
2dth;

Plaintiffs seek cartificaton of a plandiff
cluss under Rule 2301, (D1 1XB), (bK2)
& (L3S For the reason: set forth helow.

22, Rule 23(h) pravides that an action may be
mmntuned a8 a clays achen it the precegursites
ot subdivisicn (a) ace satistind, and moasddinon:

(1) the pressqutmnn of separate cton; by or
st individuai members ad the clase would
create 4 nsk of

1A) aconsislent o varving  adjudications
Wil respect L0 individual memitecs of the class
which wysld sstablish incompatible standards
SF eaneuct for the party appasing the ¢ ass or

{By adiucications wath respect 10 individual

nbers of the cliss which would s a practi
sabngater Deshspositive ol tiie miterssts of the
mhee nembers ool parhes (o the adjudications
ne sttty impaee or anpede therr ability

1O PHLCEL ABIT sierests, o
(23 the party oppomig: thee Clasy bas ated or

PETHREE D0 AL vt grounds genetaldy applisable

nrhe clash, (hershy nakmg appropride ‘ingl

unctite e relief or cnrrespoaing gechiratory
selief with reapedt to the class a3 0 wholey 9F
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however, the court coneludes that class cers
tification is usppropriate chly under Rule
23(b}3).

t. Rule 23(bX 1}

Rule 231X 1), the “prejudice” vlasgs aclion
provision, guthoeizes clays wetion teagtment
if some preojudice would result Lo uny party
il wembery ol the clisy were required o
litigate their cluang in o series of individual
actions, and the resulling projudics van be
obvialed by using a class achion, The provi-
aion 18 hroken down into hwa epurate el
DN
[22] Rule 23LKINA) authorizcs w class
action when the prosecution of separate ac-
tivns would creale o risk of “incansistent or
varylng adjudications with respect 1o indi-
vidual members of the ciass which would
establish incompatible standards of conduet
‘or the party oppesing the claas™  This
sestion focusey on the difficultics that class
action certification may visit on the party
apposing the class action. [t 13 designed to
prevent situations in which different courtn
establish “incompatible standards of cun-
duet” for that party

Rule 23(bY{1XA) » not meant to apply,
howaovar, where the ek of inconsistent re-
sults in individual actions iy merely the
possibility that the defendants will prevail
i some cases and not in others, thereby
paying damages tn some clsimants and not
others, McDonneli Douglas Corporation v.
{Inited States Tistrier Conet, Contrud Dis-
trict of California, 523 F.2d 1083, 1086 (A9
L975), cert. denied sub nom.. Flapayran v,
McDonnell Douglas Corporation, 425 1U.S.
211, 96 S.Cr. 1506, 47 L.B42d 761 (1970).
“The risk of paywy money [damages] to
some and nol others is not whut the ruie.
makers intended by the words ‘incompatible

13) the court finds that the questitua of jaw
or fuct common 1o the members of the clasg
predominate over any guestions affecting oaty
mdividual members, and that a <lags achon g
SUperior 10 other available methadds for the Lur
and efficient adpachennan of the canceoversv
The matters pertinent to the findinygs include:
(A) the wverest of members af the Jass in
mdividually contiatlisg Lhe prosecuton or de-
fense of separate actions, () the oxtent and
nature of any litigation concerning the contro
ver8y sdready commendced iy or Qganst e

o S — )

(210) 733-9670

stancards of wnduet’ " AL Miller, An
Overview of Fualeriad Claxs Acliuns:  Pasr,
Present and Future w43 [1877). Since the
mly effect of ineoosintent decisions hure
would ba the payment of damages Lo some
elatmunty ond nat otherm, cinas cornfication
sader Rule ZWh)(1X A) wauld be inappropri-
At

{23 Ruale 2%LYINB) auvthorizes a class
action when separate actiory would create o
risk ol “widiudications with respeet to indi-
vidual membiors of the ¢lass which would ay
a prastical matter be dispositive of the in-
terest of the other members not parties Lo
the adjudications or substuntially impar or
impede Lhelr ahility 10 protect Lheir inter-
25t This rule emphasizes possibile unlesir.
able effects nn the cluss members, rathoe
than no the opposing paety. and pormits a
clags action f separate suits might have
andesiruble effects o1 the clusy members.
TThe paracigm Rule 2UD)YINB) case is vne
in which there are multiple claimaats to a
amited fund * * * and there is a eisk that
if litigants are allowed (v proceed on an
individual basis Lhose who sue first will
deplete the fund and leuve nothing for the
ate-eomers,” AL Miller An Qverview of
Federal Class Actions: Past, Present and
Fuiure 34 35 (1977 Sec alse Administra-
tive Cormnvittee's Note, Rule 2339 F R
53, 101 (1964).

[?41 Howwvar lirge the potential dam-
aged may appear here, plainliffs offer no
evidenas of the iikely insnlveney of defend.
ants and apparently do not, in defendant
Dow's words., “have the temerity ta argne
that the sggragate claims of the purported
¢lass cxceed the total assets of the five
numed defendanta” ¥ Defendant Dow's

bers ol the class: (O e Jdewicabeiity or unde-
sirability of concentranng the Wripation of the
cluims ip the pamiaular foram: 7DY the dirticul-
ries likely o be encountered o rhe manape-
ment of a class aenon.

34, Since that siatement vas mads the numper
ab mamed ceferudants has iavredied, see foot-
note ¢ suprd, thus readenng class certilicatan
dander Rule 23030081 even more mappropn
RIS
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memorundum in opposition o class cerufi-
cacion ai 200 Tor good measure. Dow adls
“[3juch an argumeny would be ludicrous on
vy [aee” Tl Az one eonrt hus noted,
“without. more, pumerous plainbicls and a
Large ad damaoum ciause should {nad guar-
ante (BIUBY cortficalion.”  Payton o al,
v Abbott Labs el al, 83 F.LILD, 383, 329
{1 Muss 49795 Thus, certifiention under
Rule ZYLHINB) s ot appropriate

2. Ruie 23(h)(2)

125, 26} Rule 2X0X2) authorizes class -
tion rreatment where “the purty opposing
the class has acted or refused to act on
grovads geoerully appiicable to the cings,
therehy maRing appropriate Unal injunctive
reliel or corresponding declaratory relic!
wilh respect o the class ag o whole” This
subdivision “does not extend 1o sises in
which the appeoprinie Tinal reliel relates
exclusively or predominately to mosey dam.
ages’, Advigory Comrittee's Note, [lule 23,
39 FR.D. 68, 102 (1966); rather, it applics
when injunctive rolief or declaratory celicf
on whien injunctive rvelief could be hased is
proper.  Misen v Daclisic & Juequelin, 390
F.2d 585, hsd (CAZ2 1968), vacaced on other
grounds. 417 UR 158, 94 SO 2140, an
LEd2d 732 (1974). Here, the relief re-
auasted  relates predominately tu maney
damages 80 the class may not he certified
uader Rule 23(bH2).38

3. Rule 23(b)}3)

Rule 23L)3) authorizes 2 class action
when the court finds “that the questions of
law or fact common to the members of the
clags predominate over uny questions af-
fecting anly individual members, and that o
class uction 18 superwr to all other available
methads for Lhe fair and efficient adjudica-
Lion nf the contruversy.” The rule Hsy four
matters pertinent to a consideration of
these issues: (A) the mterest of members
nf the class in mdividually conirolling the
prosecution or delense of separate actions,
"B) the wxtent and nature of any litigation

35, The wautt viowwinre that plantiffs have e
werested that o toast be establishied tw apply
detendsnty futiee profics tar the teaelic of the
phunbE vrasces Winle Uns possadde et toe

concernmy  the controversy already com-
meneed by o ueamst membors ol the elany,
10) the desieabiltty or an-desirability of eon.
coertrating Lhe Btigaticn of the daimg in the
particular forum; (1) the dillicalte, [ikgiy
Lo e encanntersd in Lhe nurlgrument of 4
cliga action.”

Considdering the sireumatances of this ac.
Bon, amd bearing in mind the manner in
wlich the whes aetion will sroceed, the
court determines that the interesy of ¢lass
muembers o individually  controlling the
prosecution of separate actions is minimal
expecitily ac thig early stage of the litlgn;
tion when the issues under eansideration
vancern Lhe reladonship belween the de-
fendants and Lthe government, issues that
impact evaally on every plamifs claim,
Rule 2MbiBx AL Loer stages of this iitis
gation, espueially thuse cunewrned wilh indy-
vidual causation and Jdumiyres, may require
recansideation of this slewmenl aml possibly
decertification, but wt this stage, individual
class miembers have atumost no ntecest in
individually controlling the peescrution of
separate actions,  [ndeed, the [:lt'mh;:uu -
herent :n every une of the individual actions
are co great that o is doubtul if a siugle
plaintiff represented by a single attorney
purauing an individaal actien couid ever
aueceed.

With rospect to the extent and aacure of
currently pending litigatien, atmost all the
Agent Orange htgation currently pending
i before this court under the multidistrie:
litigatian proceduras ALl those cases are
advancing simultancously, and certification
af a class action wil serve the gouls of
Judicial eecnnomy and reduey the possilality
uf muliple lawsuits.  Rule ZYMGiXB). In
addition, it will significantly expedite final
veavlulion of this concroversy

With respeet 2o the desirability of concen-
trating the htigation of the claims in this
forum, the action: have already been con-
centrated before Uhis court through the use

NAL Py ascivded (o the ase, o doas
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of MDL procedures,  Allowing it wo proces
a4 class action will minimize the hazards
of duplivate efforw and incynsistent resuita
Moreover, given the location of present
counsel und the widely varying citizenshipy
of the interested parlies, thia court v as
appropriate a place to settle the conirnversy
ag any. Rule 20(bX3%0).

With regpect to the difficuition likely to
he encounteree o the management of a
class uction, the court has curefuiiy aad
humbly consulered the management prob-
fema vresented by an action of this magni-
tude and complexity, und concluded that
preat aa they are, the difficuliivs likely to
Le encvuntered by vataging these actions
a5 4 claey activn are significantly out-
weighed by the truly oveewhslming prabe
lems that would attend any sther manuage-
ment device choacn. While the hurders on
this court might be lessened hy denying
ciisy cerlification, thase impased colleelive.
iy on the transferor courts after remand of
the multidigtriet cases wonld be meregsed
many times.

Having curefully comidered the sbove
factors and all other circumstances of this
action, tlie court ia satisfied that a0 thig
time the questionys of law and fact common
lu the membturs of the eluse predominate
aver questicns of law or fact affecting anly
individual membera, and that a clags action
12 supesior to any other avzilable mathod
for the fair and efficient adjudication of tha
controversy 2

Becaase over a yeur ago this ronrt res
qaested plaintiffs not to file activus penc-
g decision on the class setinn motion, be-
cause the facts and issues in all of the
pending and future casey ure to a grest
degree identical, or at least parallel, and
beeause thie aution presents a variely of
guestions in relatively untested areas of the
law, this =our! sees the objectives of F.R,
C.P Ruie 1 and Rule 23, as weil as the
interests nf justice, best served by deter-
mining here, and for ail parties, as many
legal anc factual issues as may properly be
36, There being na need 1o certify subclasses of

plaantiffs wy this tma, Lhe canrt will oStRONe
consideration of the subelass issues 1o a later

(210)
PEIMTHETN -
will certify thia to Le 2 elass action under
FRCP 23(h. Formal certification will
ny sepurnte orcdder to e proceased under the
coart's tnstructions.

C. NQTICE

Rule ZHeX2) siates that “In any clusa
action muintained under subdivioon {03,
the cpurt shall direct to the members of the
clags the best notice pruclicabie amler the
circumstances, including individual notiee to
atl mambery who ean be dentificd thesupgh
roagonanle wffort”

733-9670

L AN

Two problems with notice must e cou-
sidered: how the notice shall he piven and
what the matice ahatl say. [n e veduee e
be prepared and signed which will officially
certify the class, the court will dircct bath
the manaer aud content of notiee.

As o the manner of notice, both the rule
and the court decizions display o prefereace
for individual natice whenever possible, and
ordinarily the financie! burden «of giviag
notice falls on the plaintiffi.  Individual
notice to ill members of the broad cliss to
be certified may be impassidle.  The rule
requires, however, cinly “the best natice
practicable under lre cwrcummlaices’.
Counsel are invited to submit suprgestiona in
writing as to how "Lhe Dest notice practica-
ble” may he given ta the over twy million
Vietnam vetcrany and their laisilies who
are included in the class by Januery Z3,
1981 Lertain possibilities have already
peen suggested, ircluding having the Veter-
ans Adminigtration mail copica of the notice
te all Vietnam velerans on taecir mailing
list, and soliciling the aid of velwrans or.
ganizations around the country L circular-
1ze their memberships,

[\ may be that other persony or arganiva-
tions are wiiling to asaist i resolving Ue
notice problem. The news media in partic-
ular might veluntege space or Lime ) sy
sure “the kest notice practicable” to veter-
ang and -heir tamilies. 3Gl other meana by
which the notice requirement can be airly

ame when the most efficient aod iogicat course
ta follow will be clearer.
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and reasonabdly fulfilled may exizt, After
considening wll seggeatioas cerepvad by fan-
wary 23, 198, the court will determine niow
rolive shail be K\\'(;n

Aoty the forms of notice, Yanneone e
Associates i dirceted Wosceve ad Gle by
Jutrnwy 701081 a proposed Torm of sotic
which shidl icclusie at feast the (stlowing
information in a sunple and divect w form
ds prssdbile:

1 It shadl state briefly rhe nature of
pruntitl’ suit, their causes el action and
thetr sluims for relief,

O I shall sen out the aetinition of the
plaintiff cluss and o generyd terms Lo s
sues that wili have o be determined,

S I oshall notify the recpient that al
hig/her poquest  the court will exclude
hie/her from the class so long as the roes
quast is receivad by a aute specified in Lhe
notice that counsel and the souet will sel,
Rule 23020 A)

4, Tt seall make clear that any {iedings,
whether favorable or not, will be binding on
Al elass members wha do nat request exclu-
sion.  Rule 28{eX2)(1).

5. Tt shall caplain that any class mem-
ter who does not request exclusion may
enter an appearanes through his/ber eoun-
sel. Rule Z3ex24C).

Caunsel for defendants shall meet on or
hefore Janvary 16, 1981 to diseuss and, if
possible. wrree upon suggested  modifica-
Lions tu plamntiffs’ proposed form of notice
and serve and file their suggested chinges,
il any, with the court by Januury 23, 1951
To the extent that agreement among de-
fenge codnsel i not possibte, they may
mitke separate subimsions.

By January i6, 198! Yannucon: and As-
sociates shall submi to the eourt o tist of no
maore than 12 persons whom Lhey prupo:,u wi
representabive plaintifls Tor the class e
ton.  Defendants may, il thay choose, seb-
mil any comments, objectives or sugges-
nons with respect, Lo (e proposet repre-
gentauve pluntdfs by Jamuary 23, 1981

370 Vor parposes od copruenienoe th o defense
will e called the “poveomnent eooatenc e

The emrt will then determing who will

(210) 733-9670

Py mamad plaintif e in the chisoaetion,
plaan bl alaeneys witl be direetod Gy g,
fher order of tnig eodrt Lo prepiare an apper.
privte s acton order apd clasy acting
complaint.

Vo OUMMARY JUDGMENT

On this matien, delendants arpue thayg
they are entidad te avmmary judagmens
azainst plantffs  beenwse, acting undep
rompilsion of faderal law, they waee lopced
to manufactire Agent Orange snder cp.
carcfully  contealisd Yy the
Tases analyzing sivlar argu.
< arows treminology tn

CUMNALeLS
government, ¢
ments havey uts
Jdeseribe thiz defense, the most common pe-
ing that defenaants seek Lo “share 0 the
gravernment’s  imununity”, Green v [T
Amaorica, Ine, 387 F Supp. 1263 1264 (E.D
Tenn. 1973), or that defendanls assert 3
“government contract defense”  See Mer-
rite, Chapman & Seott Corporaticn v, Guy
F o Arlanson Company, 205 ©.2d 11, 16 (CAS
1961).
A THRE COVERNMENT
DEFENSE

Whatever il lulsd, the government con.
tract defense 7 in this e essentially seeks

SONTRACT

Lo avowd manufacturce habiity  on the
ground that the oecumstanees surrounding
Agoeut Qrange's munufucture ood use were
controtled  and  dictated by the United
lates governmant acting i a eapaeity in
which the government s protected from
Nabidity by covereige immuanily snd tne
Feees/Stenzel doctrine,

{n the seminal case of Yoasslny ot al v
W. A, foss Constructinn C om;unv HEURIACS
13, 50 5.00 U, 4 LEd 534 (194n;, the
Sunreme Court recoynized the possibility
that conructors who proparly perform their
work pursuiat L eontriely with the United
Stales government might avoid lability for
inpuries  resulting from the work  done.
Phualifl, ~ho aosrht o recover Jamages
{or cradon of s water[ronl property

»F

fetae For the s nnder o thiey cfgeer angt
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caused DY defeadant’s construction of dikes
in the Missourt River, eonceded that defend-
ant had m;tc;l “pursuant Lo a contract with
the United States Govermment, vader the
direction of the Seerctary of ‘War and the
aupervigion of the Chief of Engineers of the
United States, for the purpose of improving
navigation of the Missours River " 303 U8
a0 19, 60 St at 414, The Court held e
the vontraclor was not liable, beciuse the
work unne had been properly uthorized
and propecly performed. Summurizing the
rolevant principles, the Court atated
[Tjt iy clear that if (the] authority to carry
out the project was validly eonfeerad © °
thert is no liablity on the part of the
coplratlor  for excculing the govern-
ment’s] wiil.  (citations omitted), Wherw
an agent or officer of the Gavernment
purporting to act on ity behalf has been
held 1o be liable {ne his conduct cassing
injury to anotner, the ground of lishility
has been fonml to be eitiier that he ex-
cceded his authority or that it was not
validly conferred. 309 U.S. a: 20 21, 80
S.CL at 414,

Foliswing these principles, subseguent
cases have stated the ruie in various ways:
To the extent that the wark performed
oy {the rontractor] was dene under its
sontract with the [gavernment], and in
vonformity with the terms of said con-
tract, no Nability can be impused wpen i
for any damages claimed to have been
suffered by {plantiffs].  Myers v. United
States, 322 F.2d 580, 583 (CAS 1963);
The [sontract work| was parsuant to val.
idly eonferred authority under 4 eontract
(with the government]. The question of
forrseeability of harm and the possible
need to protect against it arose when the
Government framed its terms. 'L'here iy
no charge that what the contractor did
was nol what it wus required v do. * "

1. Ses aica Mervitt, (CBawman & Scetr Carp. v
Cuy ¢ Atkinson Company, 295 F2d 14, 16
(CAD 1964 ("where the plans and specificu.
Ueng ware drawn anc adupieu prrior e the
eonrane & 4 ¥ the contractor is =ntidded (o fol-
las wach plans amd specificarions, exercisim
duwe unid praper care and skill. and require par-
Lies damaged (o kok te the government, which
has vtepuiced such n contract, far renef 'Y (em-

(210) 733-9670

Clte as 306 F.Supp, 762 (1940)

{The question of taking measures (o sale-
Ruard against harm caused by the plany)
wis 2 decision which eested with the
Government, 'The Goverament did not
trovide far auch additional poecaations in
the plang, and the (contracior] ia not W be
hieid liable for this omission.  Doluhin
Gardens, Inc. v, United  States, 243
F.Supp. 824, B27 (D.Conn. 0655,

Where the acl, or fathure to act, which
Caustd an pjury ig one which thic {guvern-
ment] contractor was ampiayed to do, and
the mjury results nui frum the negligent
manner of doing the work, but from the
performance Lhereol oy fwilure Lo per.
form it al all, the contractor 3 entitled to
share the ity from Lability which
tne public enjoys, but * = * the sontracs
VI i ot entitled to the immurity of the
public body from liability where the iniu-
1y arises from (he tortious manner of
periormiing the work  Green v I(!
Amcerica, Ine, 362 F.Sapp 263, 1265
(E D.Tenn.1978) quoting 9 A.L.R.3d 382,
386 {1966).3

127] Behind rhis rule lie considerations
of [airness and publie poney. Fimt, wri
linbiity principles properly seek to impose
liability on ihe wrongdoer whose act ue
onussion caused the injury, not on tke oth-
vrWise RLOCENT COMLractor whuae ualy role
in czusing the injury wis the proper poer-
formance of 4 plan supplied by the govern
ment. The imposition of tort {inhility on a
wrongdoer ¢an have o styong prophylactic
effact: tortfeasors held labie for damages
that flow [rom Lheir wrongdoing have a
strong incentive fo prevent the occurrence
o! tuture barn.  See W. Pronyer, Law of
Tores § 4 at 2 (4th e 1971, Before any
socictal beaefit can be dorived from rhe
deterrent effects of tort hability, however,
the party in a position 13 correet the tore

phases ol ongnal), GGrady v Ciy of Mondpe-
lier, 474 F Supp. WKE, 185 DV 1979), tev'd on
other grournds, 373 F 2d 747 (CAZ 1978) (no
etinon s LIRS CONrACtor who sntered con-
act with ey, performen wark in aecordance
with detiniend specihications powvided by the
CHY. Jdud D0 QL oulside 4cope of authenty, and
periorned werk in nou-negligens mannes,
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military use for over 20 years: (1) knew
dioxin would be a byproduct of the manu-
facturs of 245-T, an ingredient in Agent
Orange; (4) knew the tuxioty of dioxin as
early a8 1962; (5) compelied the defendunts
1o manufacture Agent Orange using the
mandatory provisions of the Nefense Pro-
duetien Act, 5 US.C.App. § w081 ot seq.
and varidus economic ami " intormal” pres-
sures Lo coerce defendants; (%) refased to
allow dufendants to produce phenoxy herrbi-
ciles for thetr civilian markets: (7) unilat-
erally determined lhe werms ael apecificas
Lions of the contracts unrder which the de-
fondants manufacta.cd Agent Orange, in
cluding sompiete contrui aver he chemizai
compunition, volume, waighe. purity, acidity,
appearance, quality, inspection, testing pro-
cedurey, packaging. marking tnd merhod af
shipment used; (8} visited defendants’
plants reguiacly to renduct irapections and
tests to ensure the defendants’ compliance
with the econtract terms: (9} ugsured the
availability to defendants of the raw mate-
riais needed to produce Apent Orange on o
high priority basis; (10) unilaterally Jeter-
mined the nature and extent of the use in
southeast Asia of the Agent Orange produc-
ed, with concentrations of component herbi-
cides [ar in excess of any commercialiy
manufactured product: and {11) exercised
exclusive control over the use of dgent
{Orange in southeast Asia.

Defendants argue (1) that they marely
manufactured and supplied Agen: Orange
to the government pursuant to validly au-
thodzed contracts, (2) that Agent Orange
wxs nct manufactured hefore wnd has not
been manufactured since; (3) that they
completed their compelled manufacture uf
Agent Orunge in strict compliance with the
specifications supplied by the government,
specifications that contained no obvious or
“glaring” defouts that would have alerted
the defendants of any impending Jdanger 1n
following them; and (4) that they manulue-
tured Agent Orange without uny negii-
panes on their part.

lr short, the defendants elaim W have
served Lheir cuuntey’s militery sceds with
out any shortcomings in ther performunes
They contend thut but, for the government’s

(210) 733-9670

Clte ux 508 F.Supp. 762 (1984)

decision to use Agent Orange i snutheast
Asin the defendants wouid not have manu-
factured Agent Orange and the harm
cuimed to have heen caugsed by the herb-
cide would never have oceurrad.  Defend.
ants further nate that they were n ono
posibion to questica the government's mili-
ary judgment to use thae herchieids o o
Lactionl weupon duning the Vietnam war,
and had no cheiee under federai law bat Le
comply with the geverament’s orier 1o pro.
dues Agent Qrange,

Thus. defendants argue that they were
mergly agents of the government acting
under the compulsion of federal law in pu-
triotic furtherance of the Vietnam war ef-
fort. They claim to nave produced an ef.
fective product that met, in cvery respeet,
the  government's detailed speaifications
and sxpectations. Defendants urgus that
wall estahlished legal principies, ssund so-
cial policy, and general principles of fair-
noss dictate that they net be held liuble for
injuries resuiting solely ‘rom their striet
complisnce with government contracts for
war related products that performed exact-
ly as expected in their miiitary uses.

Plaintiffs argue (1) that defendants
should not be permitted to “hide” behind
government specifications to avoud liabilivy,
and (2) that summary judgment 8 inappro-
priate because the defendants “bald asser-
tion that the {government] specifications
were, in fact, complied with” cannot be
accepted by the court us true without & trial
to detormine whether defendants’ ailega-
tions with rospect w the government con-
tract defense ure factually corract.

C. SUMMARY JUDGMENT DENIED

(301 The standards for consideration of
2 motion for summary judgment pursuant
to CRO.D. 56 arc. well eutablished and ased
not be repeated here ex-ept Lo note that on
a motwrn for summery judgment the court
“eannot try issues of fact; it ean anly de-
termine whoether there are cysuss b
triad” American Manufacturees Mutus! -
suranve Company v A meriean firoadeast
ing-Paramuunt Theatres, Ire., 388 F.2d4 272,
T8 (CAQ 1967) eert. denied, 404 118, 1063,

.13
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Lious el ae amisston must be held necounta-
tle for the damuges ennged and thus moti-
guated o fireveny Uature Laris

124) Seeond, the peliey  cansiderations
that lend continueg vitdily W govermmene-
tab tmmunity e for Cextenston” of that
recdom feom liLl‘)iliL‘J' Lo aome p\'-:vurnnn:nt
contractort A8 eog courl put iu

T tmpaoae hability an the comteacler [Lor

the  povertanerys  planning  Tulures]

woall rendes Lhe Govoarnment immunity

Ot manngless, fop if the contractor

was held fuible eantenet prieas to the

Government, world be inereased to cover

the cyntractor’s risk of loss from possibie

rarmiul effects of complying with deci
stons of {gevernmental] of fleers suthoriz.

e 1o make poley judgmenta. Dofphin

Gardens, Tneo ve Unied  Stales. 245

F.Supp. 824, 827 (D Conn. 19¢5).

These eonsiderations ke on ineesasnd
sigmificines when the governmant contraets
with munulacturers of military ordnanee in
war me. Where, a3 here, manuiucturery
claim to have heen compelled by federal law
to praduce a weapon of war without abiiity
Lo negotinte specifications, eontract price or
teems, the potentiz] for unfairly imposing
Hability  becomes  jreat.  Withou! the
goverament contract defense a manafactur-
er capable of producig military gools [or
government cse would face the untenable
position of choosing between severs penii-
tics for (ailing to supply products necessary
to conduct a war, and producing what the
guvernment requires but at a contraet price
that makes a0 provision for the need to
insure ugainst putential lubilivy for design
flaws in the povernment’s plans.

A recent New York Stule court decision,
Coabianea v Casabianea, 104 Mise.2d 348,

39, This may even naderstate the ¢ffect of 1im-
prosan Walidily on government fontiaciaces <o
SHLLted, hecause twse contraceors would pre-
surnabily seck toinsura apamsn posyibie Salniny
tor thy cuvernmenr’s aadenuacies anet insar.
e contpares ds oot spread the risk ol loss
without sonus tinancial benstic W themselvey
TU L Lo thie valuerne, the government Mz
Gltimaredy fund iU ey cxpensive 1o Wanve st
Ly ander tawe Srreamstanges, aceept §adliny
for njuries coeaed by s planming failuees,
ereby avord dhee exponsere wddiciman,

128 MY 220 400 00,00 Brons County 19809,
recogiized the problem ol o mapufueturer
whe provides peadiocty neeessary @ sendoct
Aowar gnder eontrael with the poverrmant,
N Cumabianea the court haold that, aa g
matter ol pablic pelicy, a0 manufiacturer
wha s ppives conigenent zo the Unitadl
States Army oo ime of war pussuant to
sovernment specificoitions may nol ba held
lashle {or any inadeguaey in e plany bes
s

A supplier to the nulitary in tme of wae

haz a right o rely on such spee flentiong
and s ooy obiigated to withnold from the
Lomiterd St .:;rvrn'-l! farers moatorin] he.

bevad by the latter o be necessary be-
st e manafactuser considers the dn.
sign o e Pnpreadent or ever dangeroys,
His conformanve. under sueh circum.
stanees, to the specificutions provided to
ntn shouid be, and 18, 2 compicte dofense
te any action bused on design, whether
faulty or not. Casabmnea v, Casabiane:,
14 Mine 20 048, 428 N.Y.S.2d <00, 401-
402 (3.C1 Brony County 198)) (Stecher,
J)

(29 Although some courta ignore or
Y the Supreme Court's
x'euug_.';nitinn of the delonge in Youridey v W

deny 1ta existencet

A Ross Constracton Company and the ape
phention of tha defenge in numerous other
decisions cerufics 1ts continuing sanility 4

BE. THE POSITIONS OF TUE PARTIES
As defendants would apply the govern-
ment  contriet defense here,  plaintiffs’
claims rwirat the eorpocate dufendants
eesuld oot be acuonable becavse the United
States Goveenment (1) invented dgent Or
ange, {2) expermented with herbicides for
40, See Foster o Dav & Jonmerman, boc, 3028
Ol AGT AT THICAR 1D Wetaser v, Har
cell-Rilgars Corp . N3 F 20 1000, D815
(CAG 196w,

Al See V4 Myers v Unitent states, 323
AU LCASCINGY Merene Cnaprum &
Seerr Joen v Gay B VKo Comipaay, 290
[ IR N AT ONOY) IR T

et
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IN RE AGENT ORANGE PRODUCT LIABILITY LITIGATION 797
Cite an 508 F.Supp, 782 (1960

the court’s considered view, the approsch
here outlined balances the numerouy inler-
esty in o way that will beat serve those
goals,

VI DISCOVERY

Under the case manugemenl plan set
forth in section 11 of this prutrial order, it
is appropriate [or discovery to prococd now
ag efficiently and expeditiously as possible
on ail Phase 1 isgues. Most of tho materal
necessary  to  support the Jefendants’
government cantract defense 8 in defgnd-
anes' own contral.  Plaintif{z have continu-
wlly urged un sarly trial, and lead counsel
has repeatediy represented Lo the court that,
depositions of a limited number of Dow
employeed are the only discovery necessiry
before proceeding to crial.  Although the
government is no langer a party to s
action, the Department of Justice has prom-
ised the court cooperation with all parties in
facilitating full and complete discovery of
all material within the government’s con-
trol.

To date, very little discovery has taken
place. By practice and procedure order dat-
ed May 18, 1979, this court stayed all Jis-
covery proceedings until further court or-
der; by order dated February 5, 1980, this
stay was modified to zllow the parties to
“conduct veiuntary discovery by agreement
among themselves”. 1n addition to whatev-
er voluntary discovery has taken place, the
eourt on specific mations haa permitted the
depositiona of certain plaintiffs with a
“high risk of unavailabihity for trial” to be
taken. b, g, Hartz v. Dow Chermical Com-
pany, 79 C 2752 (EDNY GCP) (memoran-
dum anq order of January 1B, 1980).

[31] The first wave of Phase | discovery
is to commence immediately, and the atay is
vacated, hut oanly for this purpose. The
first wave of discovery, as defined in § 150
of the Manual for Complex Litigation. is
designed to disclese all preliminary maliers
necesuary before proceeding to discovery on
the merity, specifically:

(1} the names and location of witnesses

whose written interrogatories or deposi-

tions upon oral interrogatories may be

sought Hn the merity; (2) the existence,
location and custodian of Jdocuments and
mther physical evidence, the productivg of
which may be sought on the merits; and
(31 information concerning the trnnsac-
tony upon which the claims for redief are
Lusid,
The partics are atrected to gerve and file
[imt wave intecogatoriea by Janoary 15,
1981. Any objections to Lhese interrogato-
ries shall be served and filed on oe hefore
January 23, 1981, Defendanty shall confer
and submit joint intorrogatarica and objae
tions. Failure to timely object will aperate
ag a waiver of any and all objections. The
objections will be Jiscussed and ruled on at
the conference srheduled foe January 20,
1981, The court does not anticipate frivos
lans ahjeetions to any interrogatories, but
any objections mude without a gooed faith
hasis will he summarily denied ay wel! as
sqbject their proponent to sanct.ons. The
answers to all {irst wave interrogatories are
o be served and (iled by February 13, 1981
The crurer has previously reccived and
reviewed severs] suggestions for orderiy
disenvery advanced by the parties. How-
evar, those proposals were made without
the benefit of the court’s case management
plan,  Counsel are to submit memoranda
cutliming their Lhoughts and proposala for
the remnainder of Phase [ discovery by Jan-
uary 23. 1981 Preposals should focus on
the scope and type of material to be diseov-
ered, as well a3 the sequence and timing
that discovery should take. Those proposals
should have as their goal Lhe expeditious,
free and open exchange of information con-
temmplated by the Federal Ruies of Civil
Procedure and required by this court in all
cases hefore it At the January 39, 1981
conference the court will hear argument
about Lthe various proposals and soon there-
after will establish a comprenensive dis-
covery and trial schedule to goverr the
remainder of Phaw T

Vil STATUTES OF LIMITATIONS

{121 fn light of the Second Circuit's de-
cision that federal juestion jurisdiction ix
inappropriate in the context of this actior,
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92 8.0, 73T 36 [LED .24 752 (19725 ung the
vourt “musy resolve any doubls in favar of
Lthe party epposing the summary judgmaent
motion”,  SEC v, Research Automation
Corp., 535 B 2d 31 (CA2 19T8).

Having considered afl the wuthorities 2it-
ed and the arguments of coungel, Lhe court
13 gatisfied that a government cootract de-
fenge exists and hus possible application o
the [aets at bar.  Plaintffy are correct,
however, to the extent that they argue the
presence of fact issues whieh preclude sums
mary juidgment sinee any agplication of the
government contract defense in this contexy
will require that defendanta prove that
their relationship with the government and
verformanee under the government sone
truct was essentially as they deseribe it [n
short, whatever the minimum showieg aec-
essury L2 support 4 finding for defendants
aa the government contract defense may
Le, allegations with respect to their conwract
performance und relationship  with the
gavernment present issues of [uct requiring
trial

Resolution of the fact issues by scparate
triai will derermine whether defendunts
have o cempicte defense to the claimy as-
sgrted arainst them. This s the rcason the
aouet -hus chosen the government contract
defeonse fer the Phase [ tria) 23 discussed in
seetinn {I] above. The elements of the
defense will be uniqueiy adapted to consid-
eration und adjudication, separate and
apart from the issues of lisbility, causation
and damages. Az a practicle matter, dis-
covery a3 o these discrete issues will be
rather nuarrow compared te the discovery
that some of the other fact issuey presented
by Lhig aceion may require.

42, Cor exaople, suiie wusts ew Lo gover -
ment contract dufense as coupling the povera
ment’s sovereign immuonity with the contrac:
tor'y obligaien (o foilow the governunent's -
victiong, ser Grsen o ICT \Nmerica. lac., 302
Foaupp IR0 KRG GD O Mean 497, (e e
well be that the saverenn's awounueily [rom it
15 00t a0 essentad element of the defonse. See
Quiplin Gardenn, ine. v. Umited  Soites, 240
Fosupp A% M7 (D.Conn VRS AL L Mysss v
rnted Stare,, 320 124 380, 581 (CAD 19930
Similoly, acher courts frame the slesaenrs of

Althaugh satisfied tiat Lne gavernment,
vonteiet delonge exXiats wnd hasg possibie aps
pilcation here, howsver, the court ig not
satisfisd Lt die parties have sufficiently
focused their attention on the precise stan.
durda pplicabi: sned the apeciflc facls Je-
ferndanty neeit to prove to make out the
dofvnre under the circumatancen of this me-
tont Aceordingly, the parties are to ore
prare (1) hefefs Daciisingr on this jusye, n.nL}. )]
aroposed special verdiets ‘o se presented
Lhe jury m the Phase Ttral, OF coure. the
propased special veedicts will not be binding
at Lhig stage; rather, thev oare te assist
counse! and the court in focusing upon the
1ssues that require discovary and trial in
t'hase [ These items are L be served and
(ed by Januzry 23, 198" The court wil]
hear argument on the standards and ele-
ments of the government contract defense
i3 appied to this case ard will discuss the
proposed spectal verdints &t the pretrial con-
forence o be held January 50, 1981 at 9:00
a. m,

As noted atove, the court believes that
early resolution of this potentially disposi-
Live 1ssue wili serve the interesta of justice
and juricial efficiency. Altrough fustice is
always servad by the efficiont munagement
of any action, this s especially Lrue in this
vase where any uthber procedure adopted
might subject the partics to years of dis-
covery and trial only to have later genera-
tons of judges, lawyery, and fitigants dis-
caver that ac corly toial of the government
contract defense might have preempted the
nue«'i fm— ;\hn('.\s«[ ﬂ.“ ")f tha '.l'\st_u)ut_ory undur-
taken and saved thousaeds of person-hours
amd mothians of dellars azsacinted anth thase
unnecessary oiforts. The parties hare are
entitled to have this action handled as offi-
clently and vxpeditiousiy as possible and, in

the dulense anaeras el rulrary negessity.  Sec

Cusalnanca v, Casabiancs, 104 Misc2d 343,

28 N.Y.5.2d 400, 301 -1402 (S Tt Brony County

1980) (Atechier, Jo Whelber Uese clements

Jre psseatal o che successiol asserion of the

QOUC T ent conteacl detanue, howoever, need
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[0 re Agent Orunge, 2 Cir, 836 F.2d 687
(19R0), diversily jurisdiction under 28 U.3.C,
$ LY may peavide the sole basis for aub-
ftet matter  jurisdiction.  Since  {ederwl
sourty sitthng in diversity apply ate liw on
questiony invoiving the statute of limita-
tinns, (raeanten Trost Company ol New
York v. York, 326 US89 169, 65 3oL
Liod, 1465, 39 L.Fd. 2079 (1943), and sinee
this action will JlUmately nvelve the stal.
ute of limitaliors of most, if 20t all, of the
states, counsel shall submit briefs gewting
forth Lhe applicubie law of each atate on the
subject, Even if the pending pet.tion for
rehearing hefore the Second Cireuit ¢n bane
is granted and federal question jurisdiction
s ultimalely determined to he w valia
pround for subject macter jurisdiction. thi;
survey woull be helpful. even necessaey. in
Jdetermining what the tederan comman law
is or should he. The briefs <hall be served
and filed Ly January 30, 1981, und reply
briefs, if necessaey, shall be servedd and filed
hy Fabruary §, 1941

VIIL CONCLUSIOMS
Government’s Motion (v Dismiss:

The povarnment’s motion to Jismiss i3
pranted, and the thied party complaints
against the government deemed to have
been made in 2l actions under MDL 331 are
dinmissed,

(Case Management [an:

The case will be trien in “phases” and in
aceardanes with the prt)(‘.(‘.!'lu."('fﬁ and princi-
ples vullined above in the secliva of this
artler  entitled *The Case Management
Plan”,

Plaintiifs’ Motwn for “Sevind Trials™

PlainUffs’ motion for seriai trials s de-
wied wroept iaselfar as the cage managemert
plan adopted by the court incorperates the
auggestion to use “phased” trisly,  The de
nial of the motion s without prejudice to
renewal ab some fature date when Lhe court,
may seek additional input us to the future
course of this ligization,

Plainuiffs' Moton o Amend the Complain:

Plantiffy’ motion o amend the compliaint
by adding the United States government

nnd many ol it olfteinls on o theary ¢
copnstitutional tort 15 denied without vy,
dice ty Lhe enmmaencomaent of 4 HpAPI LS
action.

Clivas Avtion.

Plaintl s metion for clags achion cortifi.
catinn is granted ta the axtent of conditiyg,
al elivss action certiliention pursuant ty B,
COP Sdnid) [l other respects the g,
tion s denied. In addition:

By Januery &5, i¥nl counsel are to sgh

mil Lheir sugpestions as to how “the hegt

aoticy avadable ™ may e given W the

amembers of plainti(f class.

By Junuury 7, 1081 counsel tor plaimtiffy

shall serve and file o proposed form gy

rotier.  Coungel for delendants  shyl
meet by January 15, 1981 o liscuss and,
it possible, agree upon suggesied modifi-
cations o the peoposed notice.  Defend-
anls’ sugpesied wolifications, o any,

shall he seeved and filed by January 23,

1981

Ry January 16, 1981 counsel for plaintiffs

shall submit i bst of no ore Lhan 12 -

persony s pmposed cluss l‘t-.&prf:‘.-‘u‘:nt.‘ltive&
By Junuary 33, 1981 defendunts shall
serve and file any suggestions, nhjeetions
o comments they have with reapees to
the proposed representative plaintiffs.
At the Jaauary 30, 1981 conforance the
court will determine who the named
plaintiffy will be.

Defendants’ Motivn fve Suunnay Judgs
ment:

Defendante’ metion for summary Judg-
ment is demed because the delendants’ as-
sertion of the goveramen: contracl defonse
presents [act issues requiring trial In ad-
divion:

Ry January 23, 1981 the parties are o

aerve and fiie (1) briefs facusing on the

vrecise staminrds apnlicabie and the spe-

afic Tacts delendants nesd to prove D

order to suceessfully establish the govern-

ment contrae! defense, and (2} proposed
speeal vesdiews A be presentzd Lo the
jury in the Phase £ omal. The court will
hear arument o the standirds and ole-
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DICK v. LEWIS 799 .

(210) 733-9670

Clte ay 308 F Supp. 799 (1980)

ments of the government contract de-
{ense a3 applied to this ease and will
discuss the proposed specinl verdicts at
the pretrial conference to be heid Janu-
ary W, 1981.

Discovery:

The stay of discovery previnusly imposed
is vacated Lo lhe extent that the parties arc
to engage in first wave discovery of Phase |
gsues. In addition:

The parties are to serve and f{ile {irst

wave interrogataries by Jarngary 15, 1981,

Any objections to these intarrogataries

ghall be served and filed on or before

January 23, 1981, Dclendants are to con-

fer and 2ubmit joint interrogatories and

objections.  Failure to file timely objec-
zions will operate as 2 waiver of any and
all objections. The cbjecticns will be dis-

cussedt and ruled upon st the January 30,

1981 conference. The arswers to all first

wave interrogatorics are to be served and

filed by Februarv 13, 1981,

Coungel are to submit memorands outlin-

ing their thoughts and propossls regard.

ing & comprehensive plan and timetable

for Phase 1 discovery by January 23,

1981. The court will hear argutnent

about the various propasals for Phase [

discuvery au the January 30, 1981 confer-
ence.

Statutes of Limitations:
Counscl shall serve and fiie briets setling
forth the applicable law relating to the
statutes of limitations of every state hy
January 30, 1981, Reply briefs, if neces-
sury, shall be served and filed by Fetru-
ary 6, 1981,

Next Conference:

The next pretriai conference will be held
before the undersigned st the Long Island
Courthouse on January 30, 1381 at 9:00 a,
M. Any party wishing to propose additions
Lo the agenda should do 0 by letter to the

court received no laler than January 27,
1981,

30 ORDERED.

Steven Clsir DICK. an incompetent, hy
Gordan Clair Dick, his guardian ad
litem. Plaintiff,

v,

Dr. Asle Kingsley LEWIS, Lishon Memori-
al Hoapital, and June Doe and Rachel
Roe, whose true names are to plaintiff
unknown, Defendants.

Civ. No. AT8-3018.

United States District Court,
D. North Dakota,
Southenstern Division.

Jan. 28, 1980.

Medieal malpractice action was brought
against  physician  attending  plaintiff's
mother on birth, claiming that aileged neg-
ligant treatment resuited in plaintiff's cere-
bral palsy, spastic paraplegia and mental
retardaticn.  Motion for dismissal was
made at close of plaintiff's evidence. The
District Court, Beason, Chief Judge, held
that aven assuming perinatal asphyxia to be
a cause of ccrebral palsy plaintiff failed to
prove that such a condition exiated, in that,
among other things, there was no showing
of any need for cacsarean delivery in that
subsequent pelvimetry reveaed that moth-
er's pelvic measurements were slightly larg-
cr than average and although mother en-
tered hospitai 72 hours prior to birth she
was in actual, as opposed to false, labor for
approximately 14 hours and ro unusual ¢on-
dition of the child was noted on birth

Judgmenc of diamissal.

Judgment affirmed, 8th Cir.,, 636 F.24
1168,

1. Physicians and Surgeons &=15(12)
Even assuming perinatal asphyxia was
cuuse of plaintiff's cerchral palsy, North
Dakota physician who delivared plaintiff in
1960 was nat guilty of malpractice in failing

P
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VETERANS OF FOREIGN WARS OF THE UNITED STATES

THE EXECUTIVE DIRECTOR
WASHINGTON OFFICE

March 31, 1995

Mrs. I—Iill-.uy Clinten
The White House
Washington, D.C. 20500

Dear Mrs. Clinton:

I am writing to once again thank and commend you {or your direct involvement
on behalf of those Persian Gulf veterans who are sick or disabled as a consequence of
their service in the Persian Gulf. Your mecting with VFW Commander in Chief
Allen F. "Gunncr" Kent in February of this year clearly bespoke a sincere
commitment to work toward a resclution of the issues contronting these brave young
Americans. [ can assure you thar the VFW's commitment 15 no less in this matter.
This organization will exert its every influence to ensure that Persian Gulf veterans are
fully and compassionately provided for.

In this regard, as the White House sets about establishing the President’s _
Advisory Committee on Gull War Vetcrans Illnesses, we are concerned that rank-and-
file Persian Gulf veterans be represcnted on that body along with senior military
personnel and members of the scientific and medical community. The VEW views it
as absolutely critical that veterans representing the average Persian Gulf mulivary
enlistee - the men and women who actually fought the war — be included as members
of the Commiuce, Nut unly Liave they earncd such representation through their
heroic actions in the Gulf, but it is only thesc former enlisted personncl who have the
shared experience and empathy to fully see to the interests of their comrades in arms.

Additionally, it is our estimation that many Persian Gulf veterans will find it
suspect if no such former enlisted personnel are included on the Commitree. We point
to the fact that of the over 2,500 respondents to the VEW's Persian Gulf Registry, 46%
reported not being on either the VA or DoD's registries. While it is likely there arc a
number of reasons for this, it is evident that chere is a certain distrust of the "system"
among some Persian Gulf veterans. In our estimation a failure to include
representatives of the non-career combat soldier on the Advisory Committee will
undermine its creditability among members of the very group it would seek 1o help.

VFW MEMORIAT. RiTILDING @ 200 MARYLAND AVENUE N.E. ¢« WASHINGTON, D.C. 20002-5788 « AREA CODE 202-543-2239
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Mrs. Hillary Clinton Page 2
Washington, D.C. 20500
March 31, 1995

So I would conclude by again thanking you on behalf of the entire VEW
membership for your direct involvement in this issuc, and urge that former enlisted
non-active duty Persian Gulf veterans be included as members of the President's
Advisory Committee on Gulf War Veterans lllnesses.

Sincerely,

AMES R. CURRIEQ

Executive Dircctor
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FACSIMILE MESSAGRE

TO: Susan, Agency Liaison Office
The White House
PAX #202/456~-2992

FROM: DESERT STORM JUSTICE FOUNDATION
GINA WHITCOMB, PUBLIC AFFAIRS OFFICER

DATE: Augusgt 9, 1995

PHONE: 405/230-4552 (day), 405/348-1722 (evening)

NO. OF PAGES: 3 (including this page)
MESSBAGE

Susan, thank you for your calls - sorry I was out of the office when you
called. I look forward to hearing from Mrs. Clinton’s office, and even
more s© to hearing Mrs. Clinton speak to the group on Monday.

Please forward the attached to Mrs. Clinton as it illustrates what is
repeatedly happening all over the U.S. with Gulf War Veterans, and probably
Veterans in general. In the V.A. hospital’s efforte to move Veterans
through their appointments in a very few minutes, misdiagnosis are
occurring at alarming rates. So much of the time the attitude of V.A.
hospital personnel is apathy - from the clerks on up to the doctors. I
have personally visited with Veterans all over the country that report
similar incidents. And, of course, I have first-hand knowledge of the
horrors that have happaned to my son, even at the so-called “special
referral centers for Gulf War Veterans". The most recent problem is that
Jason returned from the West L,A. referral center in May and stil)l does not
1 osgis 8 h s ile is stjill ther bo ventin

intmen al 8 ¢o on worsens.

Susan, again - thank you for your help and your caring attitude. T hope to
someday thank you in person.
P . (,_
At o~

- i
;3 Frevel b it b bR Fcwn  bred s,
‘(/L—f‘i I S A 6«‘—-' "::‘ o "-l»-‘-l & é‘"" Lt L. m“ﬂ' e
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FAX-405-230-5638

Prom: SFC Johnny 0. Stanabury
515 Fast B8eventh Street
Ada, Oxiahnma 74820

To:1 Mrs. Cina WHITOOME
Desert Storm Juatice Foundation

Subj: Testimony of Illnese from service in the Gulf War

First off, 1 will tell you that I am a career soldier, have served in
Vietnom/Speeial Opcratione in Korea/Cuban Relooation and the Gulf War,
I was called up for Active duty for Desert Storm on 01 September 1991
and served in tho Qulf until 01 May 1992,

T arrived back in the stotes on 04 May 1992 at Fort Jackoon, during

my out processing physical T found out that ! had suffered Vision losgs,
and waas issued glasses at Port Jackson, my viaion bafore that was
20-20.

T arrived bdback in Oklahoma on 08 May 1992, and becams ill on 24 May 1992,
wvhitle on leave, I flhaly went tu yo Lo Yalley View Hosplial on Lhe 29

of May 1992, and wes under doctors care until 31 August 1992. During
the 1ater part ot November 1992, T became i11l ayaln, 1 want to the
Hospital on 05 December 1992, for what I thought was the Flu. I suffered
MAssalvae Congegtive Heart Failure.

I remained at Valley view Hospital until 15 December 1992, 40 toO the

fact they tried to get me trangfered to the Vetarans Hospital in Oklahoma
City, but they were told that . wae not a veteran because i had never
been wounded, I was finaly transfered to the Veterans Hospital on 1%
Decambery 1YYZ and stayed there until 21 vecemvber 1992, then was placed

in a out-patient status. During my service in the Gulf, I was in Daharan,
Ring Ralid Military City, Kuwait, and ®ost of Daman, Rayiad.

I am nov¥ service connected for my heart condlition, this took Seven Hundred
and Forty d4ays, form the Veterans Office in Rentucky I was denled, after
my file was transfered to TN. T was later avarded 30%, then it was up-
grade to 60% on 25 July 1995.

Ag for all of the other illnees that I have from the Gulf I have been
denied benefits, my skin condition was original listed ag exposure

to gamma rays and or Radition, nov I have been told that i have Kerioses
wvhich peéople get from eun bathing I do not sun dbath, (I have red hair and
am light complected.) I have had 24 ekin leasion removed frow my hand
arms and feet, I have been <¢ld to give up my job as a mechnic, vecause
this is what causing the skin problems, (I have never been a mechnic) also
I have been told that is was do to Posion Oak/Ivy, there none around

my house.

I suffere from maamriva joint pain, in my Y1ege feet, bhaek +hips and nack

I was told that this was cause from scraple left in my knees from service
in Vietnam, (I have navar haan wounded) aven after I showed the doctor's
that thare were no scars they astill listed it as war wounds.

1 2180 suffer from hlacks cut, I have wreck my tXuck twice during thaese
black out. And have had them taking showers cr just standing in the house
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Testimony continued: page two

I have requested through the Army for Medical Retirement, this was done
{n December 1994, but I was called up for Active duty in January 1993,
but had to decline 40 to bad health. .

I just received mi paper vwork back from, Nashville and once again I
had been deniad disability., for all of the other major problems that
I have suffered from since my return from the Gulf.

I have been in a Heart Research Program, ueing a new type of drug for
people with bad hearts, I have been in thie program for two years now,
if the medicine dceg not work then a Heart Tramsplant i8 recommended,
but my blood ie bad so that rulee out the Heart Transplant.

They have said that they could do the corrective surgery on my joints, but
xince T have a bad heart they will not do 1it.

Sinca my raturn from the Gulf, in May of 1992, I have been unable to
work, if it were not for the fact that my Mother, 1lives in Ada, T would
have anded up in the street.

The bigest problem other than my health is that after gerving in two
vars, and serving my country that I find I only suffered injurys

by my own eide. (Vietnam/Agent Orange snd White/Desert Storm, exposure
to radations and Chemical war fare again,

Since I have asked for Moedical Retirement from the Army I have only been
told that thoy will wait until my onlictmcnt rune out and will mogt likely
just discharge me with no benefits this i3 after 24yrs 09mos 20das. My
eniiagtment ig up on 06 March 1998, that in i¢f I om still alive. wy
chancaes of recovery are set at 3%.

ny C. Y
Sarggant :FItRYCLABE:
ted States Army
veteran/Vietnan/Korea/

Cuban Relocation/Desert Storm
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Hi Bryan,

These are some of the letters 1 get and there is one I wa
S
looking for and couldn't put my hands on it tonight... and now my
eyes are starting toburn so will try to look tomorrow if I can.. B
ut at least these are some to start..

Before, Vet can join group (Online) they have to submit a
profile.
It gives an idea as to symtoms and area etc.. So by reading Mrs Cl
inton will get an idea of what they are going through...

Have some on the spouses and children (one I was looking
for to
send to you). If I can't get it tomorrow.. Will fax to Mrs. Clinto
n during
the week.. so you might alert her to expect.. OK? Thanks..

Hate to put a damper on your evening, my friend.. but the
amount of wives, girlfriends, and children are starting to surface
big time.. Think they are getting braver due to media exposure...

Have a good day, and sloooooooocoooowwwww down... How DOES
your wife keep up with you... <BG>
DStormMom
Dear Mom,

I recieved your reply this A.M.,sorry to hear that one of your so
ns is sick.
I hope he gets better.You were right,I was in the Army.I was relea
sed Feb. 93. I served in the 82nd Airborne Div. at Ft. Bragg,N.C.,
in the 3/319 A.F.A.R. (airborne field artillery regiment). I serve
d in
the Gulf from Aug.21- April 03 (90-91 reps.).Il am married with two
kids
(lyr.-3 mnth).I started getting sick within a month of returning h
ome.
The first sign was an infection on my chest that balloned up to th
e size
of a golfball in 2 days.I had this removed,but it still leak,s mat
ter to this day.The V.A. told me the only thing they could do is
cut out the
whole area and pull the skin together and sew it up.Since the infe
ction I've developed other problems,Il.E.:hairloss,respitory proble
ms,joints hurting,and more infections (though none as bad as the f
irst)
This seems to be the most common of ailments aflicting D.S. vets.I
don't know if I was exposed to chemical agents or not (a scud wa
s blown up
over us once but the chem. alarms never went off,maybe because we
never
set them up?) Maybe its caused by exposure to the oil fires?] was
in Iraq for 29 days about half of which it looked like evening al
1 day because of smoke,one day we had rain that had oily soot in i
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t (very irritating).
You can't know how much I appreciate the work you are doing.If you
think
it will help,feel free to use any information I have supplied.
Thank you for your time,sorry this letter was so long.
Bill e Pt Tt

Hi Mom,

Until 08 December 1993 I was active duty Army. I deployed to S
audi Arabia on 15 October 1990. My primary job was medicalsupply,
but in Saudi I had many Jjobs as did others. I was in charge of fi
eld sanitation. This included getting fuel for my unit, burning ur
in and feces, cleaning latrines, spraying pesticides, and driving
to various areas to pick up supplies. On 13 November 1990 I had
a sudden onset of abdominal pain.

I was sent to various units and diagnosed with an ovarian cyst. M
y pain continued to increase. 1 had a culdocentisis, and a laparos
copy done in Saudi. In January I was sent back to the United Stat
es. Since my return I have had a hysterectomy, appendectomy, c
ystectomy, liceing of adhesions multiple abdominal and vaginal inj
ections. I have been on many drugs, seen many Doctors. I have bee
n told by all that they do not know what is wrong with me. This is
every Doctor from neurology, orthopedics, GYN, internal medicine
, PM&R, psychology etc... While in the military they looked a
t everything except the fact that this started in Saudi. I asked
repeatedly about this. I have documents that date back as far as J
an. 1991 that state alot af my symptoms. My condition today is muc
h worse than it was in 1990. I still have extreme abdominal pain,
pain that runs down both my legs (I loose the use of my legs often
), headaches, muscle and joint pain, I get shakes in my upper and
lower extremities (my bones in

my arms and legs hurt during this time),pain after bowel movements
and urination. I was medically discharged, but because the milita
ry didn't have a diagnosis I was sent to see more psychiatrists.
I had seen five to this pocint. The last two I saw (making this sev
en in all) came up with the daignosis that got my medical discharg
e. ] was diagnosed with Somatic Pain Disorder. I was told this was
the only way to maintain my medical benifits. I am now living i
n Arizona. I was stationed in Fort Meade, Maryland prior to my dis
charge. I came to Arizona to be near my Parents. I am not able to
drive, I need help going to the bathroom, I can't even do things
that most of us take for granted, like wash the dishes. I use a wh
eelchair to shop (when I'm not feeling so bad that I can). my life

has drastically changed. I hope that someday very soon someone c
an put a name to what I have. This alone would be a big relief.
Karen EE Y Y

Dear DStormMom,
A brief profile follows:

Possible contact with chemical agents, as we were camped in Dhahra
n's infamous "Scud Alley", where numerous Scud missiles were inter
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cepted above us by Patriots.
Ordered by C.0. to take Pyristignone Bromide tablets, which caused
shaking in my hands and twitches in my facial muscles. I disconti
nued use on my own accord, even after threat of Article 15 Punishm
ent. I also received shots before deployment that were for "Anthra
x", and in-country for reasons unknown. These shots were not inclu
ded in my Military shot record, and I have been denied access to i
t and my Medical Records by the Arizona State Dept. of Military Af
fairs.

Possible GWS symptoms: Increased allergic reaction to dust, smuts,
molds, and pollen. Chronic upper respiratory infections. General
feeling of fatigue. Muscle cramps in arms, legs, and back. Joint p

ain in knees, wrists, elbows, neck and back.
I underwent counselling to stop nightmares and violent behavior fo
llowing DStorm.I returned stateside 6 JUN 91.

I am not registered with the VA, as I fear they will use me as a G
uinea Pig, just like the Army did with the Pyristign
one Bromide tablets.

I hope this is the info you were looking for. May God aid you in vy
our crusade.
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My symptoms come and go. Back pain, fatigue, dental situation is
stable-- trying to get crowns to stay on. Loose teeth, gums
bleeding since I got home but that had stopped, fillings, root
canals, caps, extract one. Memory problems and spelling ability
went down hill. When I sleep its a dead sleep. I sleep in on
weekends but I’m still tired. Pap smear, VA was concerned,
second opinion said it was infection. Took antibiotics and it
cleared up. Bone pains back and legs. Nerve twitching. Vision
ok now, blurry in the past. Chest pains went away.

My daughter (is 8) has 2 spots on her cheek for 3 months. Some
bone pains. Pediatrician said it looks like excema. They say

- the same about mine (mine responds to cortisone cream but goes
away). Respiratory infections, need to change antibiotics a lot.
Has chest pains. Doctor says there’s nothing there. She’s been
sick about a year and a half. I keep her home from school
sometimes; she wasn’t like this before.

I got a horrendous flu the summer that I got home. High fevers,
etc. My daughter got it too.

She can still play soccer sometimes. She has some kind of spot
on the back of her eye. Another vet in Colorado Springs had a
kid with the same problem.

[ “bxe)]is a nurse.

She had 8 cavities in one year, one tooth got absessed and had to
be pulled. I asked if this was normal. He said it was unusual.

Meeting is set for March 10-12. Dr. Hyman, Dr. Nicholson, Betty
Mekdeki, update on the class action suit, invited Dr. Ray,
invited press for panel presentation.

Group leaders/activists, those who testified, etc. Paul
Sullivan, etc. Jim Tuite is coming to brief us. He wants to set
up a medical foundation.

[ oo
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RuTH GORDON McGiLL, M.D.
1302 SHAFTER
SAN ANGELO, TExAas 7690l

Written Testimony to the House Veterans' Affairs
Subcommittee on Oversight and Investigation
on Health Issues and Gulf War Veterans
June 8, 1993

Good morning. My name is Ruth Gordon McGill. I am a psychiatrist,
a millionaire, and a civilian. I have Gulf War Syndrome(GWS) To the best of my know-
ledge, I am the first sick physician in the world to be given the double dlagnoses
"oxidative phosphorylation disorder: (OxPhos) aka mitochondrial encephalomyopathy (MEM)
plus ' "multiple chemical sen31t1v1ty (MCS)." I am certainly the first physician
so afflicted to admit this in a Congressional hearing.

Prior to this hearing, I had interviewed eighteen sick veterans, about half in
person and half by phone. Their symptoms were my symptoms, and their story is
mine. I spent twelve years and more than $700,000 with more than twénty consultants
in at least threer major medical centers and half a dozen states. We found my
answer,and I want to share the shortcuts and the price cuts with the military
physicians in a technical briefing.

As a psychiatrist, I cringed every time I heard a witness or Congressman at
this hearing use the word "stress," as it has too often been equated with lack of
moral fiber, poor intestinal fortitude, and weak ego strength, and further used to so
designate any group of political undesirables. The technical misuse of the word
"stress" has contributed tremendous semantic confusion to our misunderstanding of
GWS. Let us delete "just stress," which can be expected to clear up with rest,
good food, peace of mind, and time. To further differentiate GWS from "psychogenic
stress" or "psychogenic fatigue," I prefer the term "pathological fatigue."
There are many kinds of pathological fatigue, but the unifying principle is this:
none will clear up without medical treatment. Psychotherapy alone won't touch them.

I believe GWS is not one disease but a spectrum, that each veteran has more
than one disease but in different combinations, and that one veteran's combination
may or may not overlap another's so that at first they may not appear to be related.
I believe that the combinations need be lumped into only four categories for which
the diagnostic criteria are already known, that the connection between the four is
the nervous system, and that the impact of nervous systemdysfunctiononeach categ-
ory has been grossly underestimated for decades.

Attachment I, Fig. 1 shows a Venn diagram with sets of patients or sets of symp~
toms of GWS. On my set diagram there is a place for all of the contributions offered
by the nine physician witnesses, and for each of the six veterans, including Rep.
Buyer and Mrs. Zuspann, who testified orally. It is an encompassing system offering
a unifying pattern; nothing I say need be construed to conflict with anything
offered by the other witnesses.

By far the largest group of patients has the mildest disease. I have included
in one large circle those patients with mild nutrient deficiency, mild neurotoxicity,
or both. The dual-cause theme is carried throughout the four sets, and deficiency/
toxicity are the fundamental pillars of the nervous system connection. In both
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conditions the signs and symptoms, such as periperal neuropathy, mouth lesions,
and rashes, may be similar. That the twin pillars, deficiency and toxicity, are
two different causes does not matter; the basic treatment, i.e. aggressive
repletion of vitamins, minerals, and other essential nutrients, is the same for
both, although for each patient the regimen must be individualized, secondary
effects must be managed, and determlnatlon of partlcular toxlns may indicate
particular treatments.

The moderately sick fall into two related sets,'fibromyalgia (FM) and Chronic
Fatigue Syndrome (CFS). Researchers agree that FM and CFS are "sister diseases,"
distinguishable but strongly overlapping. Again, I believe that the link between
FM and CFS is neurological, and that the dual theme deficiency/toxicity applies
to both to different degrees. Fibromyalgia bears the nickname "soldier’ s ‘disease,"
so I have shown FM overlapping the largest circle more than CFS. "Witness
Hyman's ideas fit into the CFS set, and its area of overlap can be enlarged 1f
Dr. Hyman's ideas prove to apply to more veterans. :

By far the most sick, and I believe the smallest (less than 1%) group, are
those who fit into the small circle labeled "OxPhos." These patients have the
worst nutrient depletion, the worst toxic damage, and the worst neurological
symptoms. I propose that the most expensive neurological testing be reserved
for this group, including tests at the research level. The moderately sick
must be given conventional neuro tests, but I believe that positive-research test
results for the very sick can be applied backwards by inference to the less sick,
especially since the treatment is the same for mild, moderate, and severe.

Attachment I, Fig. 2, shows the similarity of GWS to Environmental Illness (EI)
of Randolph. Almost all EI patlents have pathological fatigue. Nutritional -
deficiencies have been documented in major subsets of this populatlon. Probably a
third have FM, and another fraction fulfils criteria for CFS. There is strong
overlap with allergic disease, some classical but many atypical due to the chaotic
interaction of allergies with more than one complication/variable. MCS/allergic:
disease is a cloud over all EI patients; on Fig. 2.I leave open circles for those
GWS patients who do not cemplain of hypersen31t1v1ty to chemicals.

I propose that the veterans fell ill in -a spectrum, with the largest, mild
group losing water-soluble vitamins, and that the most ill- proceded to deep, pro-
found depletion of nutrients rarely found to be deficient, such as choline, car
nitine, and CoQl0. Toxins are known to. compete with and to deplete nutrients,

and restoration of nutrients has been found to improve and speed recovery from
toxicity of many kinds. .

Given its modern description in World War II, FM probably appeared in survivors

of the Lewis and Clark expedition and Napoleon's disastrous campaign in Russia.
These campaigns were attended by incredible physical.hardships over a period of
weeks and months, exceptional even in combat and usually avoided by the modern
army. Critical to my concept of GWS is my idea that grueling physical labor in the
hot desert is such an exceptional hardship. Last year chiropractor Chris Chalk

told the Associated Press that the soldiers' excessive sweating caused vitamin
depletion. In this case, the M.D. agrees with the D.C. GWS veterans share general- :
ized nutrient depletion with MCS patients in .whom vitamin deficiencies are common. T
Both sets of patients are well fed, but neither set is well nourished because )
plenty of good food is not enough. 1Illness drains the MCS patient. I propose that

the demands of hot, heavy labor literally exceeded the capacity of the soldiers'
digestive systems. Military physicians, dieticians, and MRE's are not to blame.
Rather, neither the RDA nor the human digestive system was equal to the exceptional
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speed of ground deployment demanded in this war far more than any other (3). The RDA for
combat and other exceptional stress conditions must be drastically raised. I propose
that at least some soldiers drove themselves beyond their unique normal human

capacity and paid for it.

The only area in which I depart from textbook nutritionis my own hypothesis that
FM is caused by chronic choline deficiency/malutilization/hypersensitivity. We will
have to be careful to distinguish the less serious choline deficiency of FM from the
CoQ10 deficiency of more serious acquired MEM, as CoQlO is an expensive supplement.
I have lived with both conditions, I have controlled my own FM with choline metabolites,
and I am still improving. Any textbook diagram of the cholinergic nervous system
shows connections of numerous otherwise unrelated body systems and organs, and the
organs so connected figure prominently in the complaints of veterans with GWS. The
only surprise is that we have overlooked this fbr 'so long. There is no proof for the
accepted view that FM is a rheumatoid disease; as a patient, I challenge this view.

Physicians have difficulty accepting GWS as a distinct disease because symptoms
of lungs, skin, guts, muscle, and brain do not seem to be related. Witness Picou
described neurogenic bladder; witness Zuspann described neurogenic hypersensitivity
of guts and bronchi; witness Robertson described neurogenic pain and weakness of
muscles. All complained of foggy thinking and neurogenic rash. We arrive at a pattern
by widening our perspective to consider the connections of the nervous system. Now
I propose that we find the target defect in the nervous sytem by enlarging our per-
spective with the electron microscope and considering the dysfunctional or damaged
mitochondria,the particles in every cell of the body which generate the energy to
keep the cell alive and doing its job.

The mitochondrion is a living battery. It even looks like a tiny battery, with
the same arrangement of fluid-filled chambers we see in a car battery, with the same
purpose to separate negative charge from positive charge. The problem with the vets'
nervous systems is that their cellular batteries are low. The nervous system is
the first to show dysfunction as a result of too little energy because its cells
are the most demanding of energy and they heal poorly. Nevertheless, in severe
acquired OxPhos all cells of the body may ultimately suffer from lack of energy. Like
other specialists, neurologists are not accustomed to closely examining systems and
organs other than their own interest, and I took my third neurologist by surprise
by showing dysfunction of my pancreas, guts, endocrine glands, skin, bone marrow,
and kidneys/bladder. That damage to mitochondria has many causes has been known for

decades. We are about to learn that mitochondrial damage has more effects than we
had previously estimated.

"OxPhos" is the name for low battery disease that refers to the target process
of energy generation that is damaged. "Acquired mitochondrial encephalomyopathy'(KEEM7'
is the name for the same disease that refers to the target structures, brain and
muscles, that suffer. No physician who has not lived with low battery disease could
realize from the neurological literature that this is what our vets have, because
patients described in the literature have much more striking neurological damage. My
OxPhos is mild and I have reason to hope that the disease of most of the sick vets is
even milder than mine. However, I second witness Roberts's statement that no soldier
so afflicted before the war could have made it through boot camp. It is typical of
the history of research in a new disease that the sickest patients are identified and

studied first, and the milder cases turn up later, being gradually connected to the
earlier, severe cases.

OxPhos was not identified in the veterans for three reasons. It is a concept of
disease new to most neurologists, so only a few researchers readily recognize it.
The VHA is chronically underserved in neurology; the veterans I interviewed had
inadequate and inappropriate neuro exams and testing, and this is not a problem new
to the Gulf War. The causes of mitochondrial damage are legion, as physicians will
understand immediately from their biochemistry training alone. Most vets were exposed
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to more than one cause, and some exposures will not overlap in any way with others.
This means we will not find a linear cause-effect relationship and the sooner we

give up that idea, the better. The dogged, dogmatic search for the linear relationship
is the single worst obstacle to the diagnosis of OxPhos in the vets. The relationship
of multiple causes and effects in OxPhos, MCS, and other baffling disease is "chaotic,"
a mathematical term that has found wonderful “application in biology.(5) It is
possible to reason backwards from a chaotic situation, as I did, to discover the initial
- event (mitochondrial damage) and contributing variables (deficiency and toxicity): it
is not possible to predict the effect in the individual patient except in-the most gen-
eral terms. Because of the mathematical impossibility of prediction,. the burning
question from witnesses and Congressmen about a screening test may not be answerable.
If the vulnerable are pre-selected out by flunking boot camp, then acquired OxPhos

in the fit remainder would be a matter of bad luck, and control a matter of prevention.
Prevention of toxicity and deficiency is relatively easy and potentially very fruitful.

Physicians unacquainted with environmental illness complain that it is poorly
defined. This is not true. It is, however, mathematically chaotic because every
patient presents with at.least three variables. A logical system of criteria for
EI of Randolph, not shown on the set diagram, is as follows:

1. Multiple chemical sensitivity, with or without

2. Underlying metabolic or constitutional weaknesses and pre—e31st1ng

conditions, with or without

3. Allergic hypersensitivity, classical or atypical, and

4. Secondary complications of (1), (2), and/or (3).

Under each heading are potentially inumerable known and diagnosable conditions. It
remains to be seen whether all GWS vets have allergies and/or MCS on formal testing,
but even if some vets prove simple to diagnose, we are well into a chaotic pattern,
and confusion over GWS shows that EI of Randolph is not just one disease, but a whole
new paradigm of cause and effect, and a whole new specialty of training.

Despite the chaos, it will not be difficult to meet witness Blanck's goal of
diagnostic criteria. Accepted criteria for occupational asthma and FM are in place.
Criteria for pre—clinical nutrient deficiencies are apolitical, not a medical problem,
but will have to be expanded; we should be ashamed of ourselves for hearing complaints
of bleeding gums and not thinking of scurvy. Diagnostic criteria for both OxPhos
and CFS will have to be enlarged; they are designed for research, not application.
There remains the knotty problem of criteria for MCS.

The other physician witnesses will crucify me, but as a patient in distress I
must expose this fact: the peer-reviewed literature on MCS is rotten with dirty
intramural politics. In no other medical controversy have physicians used sick
people as political footballs for personal, financial,and political advancement. Even
the scientific method has been corrupted.(1,4) Only an article that concludes that
MCS is psychiatric is politically correct and acceptable for publication. This
conclusion is easily reached by performing the wrong procedures on the wrong patients
at the wrong time under the wrong conditions,producing negative findings and "proving"
that MCS is psychiatric by default. According to the principles of logic, it is im-
possible to prove a negative; according to medical politicians, even a negative is
proof as long as it is p.c.

Everyone in medicine knows that it is career suicide to champion the MCS patient
as a medical and not as a psychiatric problem. As a patient I can say this because
chronic illness blew my career to smithe reens years ago. Academicians who testify in
toxic torts that MCS patients are psychiatric may expect to advance in the hierarchy
and to collect more fees and more grant money to "prove" that MCS is not a medical
problem, over and over again. Policians know well the adage that the more a lie is
repeated, the more it is believed to be true. The great American psychologist William
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James called this kind of group dynamic, this evolving group mindset, not a conspir-
acy but a "tyrannical machine." A sign of the intrusion of politics into diagnosis
is the fact that the conclusion of Maj. Ann Norwood, MC, the Walter Reed team's own
psychiatrist, that "relatively few described symptoms highly suggestive of PTSD," has
been widely ignored. Maj. Norwood's work is honest but it has been 'twisted -4in use,
just as have the psychiatric findings in civilian literature. Where positive psychiatric
findings for MCS patients are described, they show that MCS patients have the same psychc
metric profile as pregnant women, cancer patients, and others with uncomfortable
physicial conditions, but this finding has been explained away. It is generally known
and just as readily disavowed that sixty percent of patients who score high on the
MMPI scale for psychiatric complaints eventually turn out to have an undiagnosed
medical problem. Such civilian patients are written off with the diagnosis of
"somatization disorder," a diagnosis abused, like PTSD, as a wastebasket label.

Witness Mather has accurately testified that the widely accepted (read "p.c.")
definition of MCS a) limits the pool of patients to those with documented exposure
to known toxins and b)states that there is no widely accepted test for MCS. Mather
is not to blame that this definition is widely accepted. It is even more narrow
than the "Cullen definition" on which it is based. It is so narrow that it almost elim-
inates. MCS as an operational topic altogether, although poor Cullen probably
didn't intend this. Lawyers and politicians can see more readily than the physician
what the problem with this definition is. a) I.t excludes almost all MCS patients
by assigning them the burden of proof of their exposure and b) dismisses out of
hand any test that might come up for MCS, because that would not fit the definition.
In the military, this is known as .Catch 22. Indeed, more than ten such tests have
been "gleefully dismissed by medical politicians. The whole point of the widely
accepted definition is to anathematize MCS. It was written as if by a lawyer to
protect the academician. It is the ultimate absurdity in defensive medicine, where
medicine is written out altogether. It circumscribes a small domain, a "King's X"
safe territory where the academician. may perform research free from the harassment
given to the mostly private physicians who dare to champion MCS in court and in public.
It makes the patient prove to the researcher that he has MCS and relieves the
researcher of any responsibility for proof whatsoever.

Academicians almost never testify for the MCS plaintiff because they observe
that private physicians who do frequently get hauled before the state medical boards
and slapped in turn for the "malpractice" of offering medical treatment to "psychiatric"
patients who are a priori judged incompetent to select their own personal physicians.
To say that academicians are terrified of losing their posts, their grant money, and
their prestige over this controversy is an understatement. Witness Wall has testified
that there are at least 1100 experts in occupational medicine who could be called upon
to help the V.H.A. He is mistaken. Research in occupational medicine on MCS has been
severely curtailed by terroristic politics and few academicians know beans about it.
Instead, they have limited their efforts to very high quality work in the tiny circum-
scribed areas that are politically acceptable. Last fall I attended a convention where
one of the nation's top occupational experts told us that he had worked with only

three MCS patients. Academic occupational medicine is on the same learning curve as
the V.H.A. ;

The honor roll of physicians who have been harassed for championing the MCS
patient is a matter of public record. The list of articles "proving" MCS is psycho
genic is available through Medline. Public statements from the American College of
Physicians, the California Medical Association, and the American College of Allergy
and Immunclogy say that MCS is psychogenic if not ridiculous.



Veterans' Subcommittee P. 6

Polite consensus at the 1991 National Research Council workshop on MCS held,
gently, that the ACP statement is suspect because it was crafted by an internist
who earns fees as an anti-MCS professional witness. The unsavory enforcement process
of the CMA statement was struck down for violating the Bill of Rights and restraint-
of-trade laws, although the substance was allowed to stand. The ACAI position is
based upon the efforts of some allergists, also anti-MCS professional witnesses,
-who wandered out of their field and declared MCS a psychiatric disease; their
psychiatric expertise can only be suspect. A handful of over-eager psychiatrists
have pronounced MCS psychogenic based upon self-reporting psychometric profiles,
although there is still no such thing as a laboratory test for psychiatric disease
of any kind. The eager beavers threaten the entire premise of psychiatry by holding
MCS researchers to higher standards of proof than they themselves can muster or

abide, and they are outvoted by the sheer number of psychiatrists who actually
suffer from MCS.

When witness Holsinger was asked if nations other than the U.S. knew and accepted
MCS, he said he was not aware of any. It is true that most U.S. physicians are unaware
of the positions of other nations on MCS; it is not true that it is unknown and not
accepted abroad. 1In 1982 I obtained a Medline printout of references to "chemical
hypersensitivity" in all languages. It was two inches thick, and the best references
seemed to be abstracted from articles in eastern European languages I couldn't read.
With the fall of the Iron Curtain and unveiling of ghastly pollution in eastern
Europe and the former U.S.S.R., it is now clear why physicians in those nations had
so much to write about. The definitive Canadian document, a report to the government
of Ontario by a panel chaired by AAEM member Dr. John Gerrard (analogous to Miller
and Ashford's report to the State of New Jersey). has been so misrepresented and
distorted in the U.S. medical press that it is nigh unrecognizable. Most U.S. physicians
mistakenly believe that it condemns MCS, but it says pretty much the same thing as
the NRC report calling for more research. My own regimen irncludes CoQlO, known to
improve tissue damage by "free radicals," a class of chemicals including pollutants.
The Japanese take CoQl0 like candy: maybe we should be worried.

Any flat declaration that there is no accepted test for MCS is a lie, but few
physicians realize this. Many tests have shown abnormalities in MCS patients in a
chaotic pattern, but these tests have systematically been declared "okay" for patients
with disease other than MCS and "not okay," "lab error," "poor quality control" (read
p-i.) for MCS patients. New advances in neurological technology are ready to detonate
the safe, limited, accepted definition. The new technology cannot be explained away.
It differentiates between pathological (neurogenic) fatigue and psychogenic (depression)
fatigue. I have been hospitalized five times in an environmental unit for prostration.
I have taken the advanced tests and they show I have OxPhos. The sick veterans must
be given these tests and the indicated treatment. I have made a matching grant of
$30,000 to the AAEM for this purpose. The veterans shouldn't have to be millionaires,
and they shouldn't have to overthrow the tyrannical machine, to get the diagnosis
and treatment they have earned. It is not difficult.

No one will be more surprised than the neurologist to learn that MCS is a neuro
logical disease. Given the political climate, the neurologist, who like most physicians
has accepted the psychiatric misdiagnosis of the patient, will also be dismayed,
appalled, and horrified to find the hot potato in his lap. I am pleased to help the
neurologist find peace of mind by offering a physician-patient's definition of MCS.
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Multiple chemical sensitivity is neurotoxic, neuroinflammatory.
neurometabolic hypersensitivity to environmental levels considered
acceptable of chemicals considered to be of low toxicity. Most impor-
tant target organs of MCS are brain, lungs, guts, and skin, in that
order, as theseare first in line to take the impact of chemical bom-
bardment and/or are difficult to heal.

The acceptability of environmental levels and the toxicity of chemicals will vary
with time and with more research. This sliding standard is not central to my phys
ician's definition of MCS; it is the lawyer who would make it so. My definition is
aligned with arguments from witnesses Violante, Wall, and Robertson that the disabil-
ity of the patient should be adjudicated based on the condition of the patient and
not upon the circumstances in which the condition was incurred, and that the "higher
incidence standard" should not apply to persons demonstrably sick. My definition

is proactively medical, not politicolegal or operational. There are different kinds
of definitions, and mine offers no diagnostic criteria. Witness Miller has offered
an operational definition that can be tested readily and which will generate the
diagnostic criteria sought by the military team. The diagnostic criteria so gen-
erated will dramatically broaden the Cullen definition of MCS.

There are at least three good models in basic neuroscience which can easily
apply to MCS. But these models, due to the political contamination of science,
have been allowed to to applied only to animals, not humans. When Miller stubbornly
defended the need for a long-term research unit in the face of aggressive questioning
by ideological opposites Rep. Buyer and Rep. Kennedy, her stock soared with a
scientific community that believes that a closedbook is a closed mind is an obstacle
to progress. . I am delighted to second her request for said research unit.

It i; not an accident that GWS turns out to be a neurological disorder mistaken
for'psychlatric, because it is a fact that disorders of the brain affect the mingd.
It 1s also a fact that psychiatric treatment will not heal a neurological disease.
Neurologists and psychiatrists still flinch at the memory that once patients with

atypical seizures, post-encephalitic Parkinson's disease, and Tourette's syndrome
were written off as psychiatric.

_ PQlitical intrusion into applied nutrition is second only to »political
%ntru31on into environmental medicine. Textbook knowledge in nutritional biochem-
istry was overlooked in the GWS puzzle because it is politically incorrect to
d}agnose deficiency in the well-fed U.S. population, and more so in the well-fed
m}lltary. Intrusion has reached a crisis in the past several years, as FDA Commis-
sioner Kessler has moved to ban and recall as many over-the-counter nutritional
supplements as possible. His move is based on the FDS's mandate from the 1950's,
long since rendered obsolete, but the FDA is not being nice about it.

. hathepast twelve years I have survived documented deficiencies of at least
five essential nutrients, requiring hospital repletion followed by lengthy outpatient
therapy. OxPhos patients are known to suffer a grab-bag of underlying and secondary
metabo%ic.problems, many relieved by supplements. My latest regimen was prescribed
py a distinguished neurologist at a distinguished university medical center, and it
is 1llegal. The veterans' grapevine hums with reports of improvement of GWS with
supplements, and they are also illegal. The only thing more embarrassing than the
fact that the treatments for GWS were discovered by the patients themselves is the
fact that the treatments are against the law, so the law must be changed. Congress
must pass the Hatch-Richardson bill (S.784 and H.R. 1709) to stop Commissioner
Kessler from arresting Gen. Colin Powell for trafficking in illegal substances.
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The mind is only responsible for itself, that is for maintaining 1ts own
sanity. The mind has very little control over the function of the ngryous-syspem
and no control whatsoever over its structure. The most cockeyed optimist in 1in
psychology still denies that a causal relation between emgtion and s;ructural lesions
has been proven. (2) Recent breakthroughs demonstrating connections between n
the necrvous system and the immune system, impressive on their own, have been abused
and twisted by premature claims that these studies have something to do with _
psychology. Such speculative elaboration leaps several quanta to thg conclu519n
that they "prove" that the mind causes structural lesions by baq f?ellngs. It is
cruel to demand of our veterans that they cure themselves by thinking happy thoughts.

Civilian medicine has served the military badly, and themiiitary ought to be
hopping mad. The mystery illness is no mystery, but the mil%tary was caught unpre-
pared as a consequence of the malevolent political suppression of researgh and
communication about MCS, and an unacceptably large number of ga%lant soldlers.are
paying the price. The military should abandon civilian constraints and champion
their own work. From time to time the military just can't help but makg a wonderful
contribution to medicine at large because they have to innovate out of dlrg neces-—
sity, although they are not primarily mandated to perform research. Now is the time.

Summary:

1. The veterans have pathological fatigue, ranging from mild to OxPhos, the most
serious. Pathological fatigue manifests in the nervous system first and worst.

2. Multiple chemical sensitivity is a major aspect in nervous system dysfunction
in GWS.

3. The target organs (structures) and target neurotransmitter systems (functions)

may vary from patient to patient depending upon individual differences and
circumstances of exposure.

4. MCS is reversible in early stages. MCS is treéatable to a limited extent and
improves slowly if at all, because the nervous system heals itself poorly.

5. Vitamin deficiency is a known cause of nervous system damage and dysfunction,
and is notorious for being overlooked.

6. Toxicity is another known cause of nervous system damage.

7. Mitchondria are damaged and rendered dysfunctional by many kinds of nutritional
and toxic insults. Consequences of mitochondrial damage are manifold.

8. Manifold variables dictate a chaotic mathematical pattern and negate a linear
cause-effect relationship.

9. There is no medical controversy over MCS. This controversy is entirely political.

10. Speed of treatment is of the essence. Proper treatment is cheaper than neglect
and prompt action is cheaper than delayed action.
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Wish List, Recommendations, and Proposed Legislation:

10.

11.

12

13.

14.

15.

16.

Support Hatch-Richardson bill (S.784) to revise FDA's mandate to regulate
nutritional supplements.

Immediately fund Title 38 to provide reimbursement to private phsycians
and facilities for care of both veterans and active military, in cases
where military capability is inadequate.

Ask Secretary Brown to authorize civilian consultants, especially in
Environmental, Occupational, and Nuclear Medicine and Neurology to

certify Gulf War and earlier veterans for disability and treatment; ask
VHA to accept such certification. _

Fund $450,000 matching grant to U.T. H.S.C. San Antonio jointly with U.S.
military for environmental research and treatment center. With private
pledge in place, this would be in irresistable bargain and would more than
pay for itself.

Match ~Ruth G. McGill's. grant to AAEM for research on oxidative
phosphorylation disorder in G.W. veterans. Funding is already in place in
at least one V.A. - university joint facility for part of this research.

Fund NIH for more research in OxPhos and earmark funds for proposed

San Antonio center.

Increase VHA budget specifically for recall and re-evaluation of veterans
turned down for environmental disability.

Enlarge definition of qualification for purple heart medal to include
metabolic injury. _

Call on vendors of high-tech diagnostic and experimental equipment to give
the military some free deomonstrations on GW veterans. They will probably be
delighted, as availability of this equipment is still too limited anywhere.
Fund active military for 20-year mass statistical epidemiological study

of recruits for screening test(s) for Gulf War Syndrome.

Authorize military to admit civilians into proposed San Antonio unit on
space available basis so as to minimize expense to military and maximize
capability to treat all sick U.S. citizens. Limited number of most sick
veterans will soon be restored to outpatient status, but cases continue to
arise among civilians, for whom facilities are inadequate. Military would
not be competing with civilian facilities because there is only one other.
Protect physicians for championing GWS and MCS patients. Stop kangaroo courts.
Stop politicolegal harassment of these physicians.

Enlarge Medicare and Medicaid coverage for treatment of environmental illness
in civilians and veterans without disability. Ask Hilary Rodham Clinton.
Enlarge registry to include late complications, cancer, and birth/defects

and dying infants born to veterans. Autopsies of such infants to medical
centers with capability in molecular genetics.

Ask military physicians and scientists to debrief me. I have technical
information to share.

Presidential Medal of Freedom for Dr. Theron Randolph. Pass the word.

Thank you for reading, listening, and hearing. I feel better already.

Ruth G. McGill, M.D.
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4% 13 March 1995

Hilary Rodham Clinton P _
The White House o

Washington, D.C. 20500

Déar Ms. Clinton:

I am writing to offer you additional evidence about the Gulf War illness which 1 have been
studying since my return from Kuwaii in June, 1951, 1have also sent my credentials to President
Clinton in application for a position on his new panel named to study the Gulf War Syndrome
illness, but I am also interested in simply getting you as many facts as possible so that you can
help us shed light on this problem.

I was the Navy’s civilian historian for Desert Storm, was in Kuwait and throughout the
theater shortly after the end of the war to study its effects, and have a first-hand knowledge of the
types of elements which could be causative agents in this illness. I became ill while in Kuwait, and
was diagnosed with the parasitic disease Leishmaniasis shortly after my return. Worker’s
Compensation accepted my claim on this basis in spring 1992.

_ I have, however, many other symptoms indicative of chemical sensitivity and neurological
disorder. I am now in the slow process of going through testing and analysis at Bethesda and
Walter Reed, for which I am very grateful. Ilost my government job as a visiting Associate
Professor at the Naval War College due to chronic illness and neurological incapacity which has
been continuous and increasing since I left Kuwait. Unfortunately, both Worker’s Compensation
and OPM’s retirement process require far more substantial documentation of the exact diagnosis

" before benefits are available for civilian workers. I am in the process of attempting to gather this
evidence as fast as I can, but am running perilously close to their deadlines. I have waited for
months to get the appropriate appointments and tests through the military system, and my
Freedom of Information Act (FOLA) requests for release of documents relating to my case have
been stalled since October; I have found no way to hurry up the bureaucratic system which itself
requires that I prove my illness in a timely fashion.

Unlike the many other thousands of veterans with this illness, I am alone. I am a civilian.
I am repeatedly told that 1 am ineligible for compensation and treatment afforded by law to the
military and reservists. Civilian doctors haven’t a clue. Meanwhile I have severe neurological
problems that prevent me from finding full-time employment. Without the love and support of my
" new husband, I would be completely broke and out of work, merely due to the fact that I obeyed
direct orders and went to Kuwait to document that war.

I believe that I can add documentation to assist in helping solve the questions we face.



Enclosed is my resume, and a copy of my FOIA requests. 1have 60 days to prove the existence
of the Gulf War Illness and my own symptoms to meet the requirements of the federal retirement
program, or I will lose all hope of keeping my health insurance and regaining a federal job. Any
documentation which your people working on this program can offer me to help me figure out the
causes and extent of my illness would be much appreciated.

/ Meanwhile, I would like to volunteer to assist your own Persian Gulf task force in looking
into these problems on a part-time basis. If you are interested, please have someone call me at
(b) fter March 21.

Sincerely.,
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Home Address: Business Address:

Techmatics, Inc.,
Center for Security
Strategies and Operations
Three Crystal Park
2231 Crystal Dr., #1000
Arlington, VA 22202-3742
(703) 802-8300

'Employment
November 1994 to . Consultant, Techmatics, Inc., Center for Security Strategies and
present Operations, Arlington, Virginia. -

Senior Analyst (Part-time) for naval policy, strategy, and operational issues in underwater warfare. Completing
declassification and production of book on Desert Storm mine warfare for publication in late 1995. Research and
writing on issues relating to the Navy's emerging Mine Warfare Plan.

August 1992 to  Professor, Naval War College, Newport, Rhode Island. Associate
September 1994 Professor, Strategy and Policy Department, 1992-1993; Research Fellow
(at rank of Professor), 1993-1994. (As Tamara Moser Melia).

Teaching: Graduate-level core teaching duties in M. A. program of War Studies, covering military history from the

~ Peloponnesian War to Desert Storm. Primary duties: Faculty Civil War specialist; Seminar moderator for two
weekly seminars in strategy and policy issues, lecturer on Civil War, Naval History, and Contemporary Middle East,
and faculty advisor in both Strategy and Policy and Operations Departments on mine warfare and Civil War research
projects.

Research: Awarded Research Fellowship (sabbatical) 1993-1994 to complete research and writing of classified book
on the Navy's experience in mine warfare during Desert Storm.

October 1982  Historian, Department of the Navy, Naval Historical Center.
to August 1992 (As[ 53 (bye) -7 ).

1988-1992: Historian and Fleet Liaison. Primary duties: Documenting current naval operations and policy;
researching and writing classified and unclassified monographs. Specialty: U.S. Navy mine countermeasures and
Persian Gulf operations. Three tours of combat-area duty with U.S. Navy and allied naval operating forces in Persian
Gulf: two deployments as historian assigned to Middle East Force/Joint Task Force Middle East covering
EarnestWill operations, October-November 1988 and February-March 1989; and one as historian to Middle East
Force/U.S. Naval Forces Central Command covering Desert Storm multinational naval operations, May-June 1991.
Assigned to Commander, Mine Warfare Command, on special duty, 1992.

1987-1988: Historian, Contemporary History Branch. Primary Duties: Researching and writing classified
monographs and short histories, 1945-present.

1982-1987: Historian, Research Branch. Primary duties: Civil War specialist; directed and produced writing and
research on Civil War topics; Assistant, later Associate Editor, volume one, and primary Associate Editor, volume
two, The Naval War of 1812 A Documentary History; and Assistant Editor, Naval Documents of the American
Revolution. Committee Work: Head, Computer Committee, 1985-1987; Special Assistant for EEQ, 1987-1988.

Concurrent Position Adjunct Faculty, Georgetown University, Department of History



1985-1992 and School for Summer and Continuing Education, Washington, DC 20057. (As[’; (b))

TR

Taught both upper-level and graduate courses in military history (yearly course in American Civil War and one U.S.
Naval History course, 1775-1990) and American History survey during summer and spring sessions.

August 1981 to Graduate Assistant, Southern Illmoxs Umvcrsny,
October 1982 Carbondale, lllinois. (AsL J.

Studied under Dissertation Research Award and taught solo course in Western Civilization (History 205B).

October 1979 to University Fellow, Graduate S(.hool Southcm INinois University,
August 1981 . Carbondale, Illinois. (As [y

Lectured in Civil War and American Social and Intellectual History courses.

August 1977 to Graduate Assistant, Depanm
October 1979 Carbondale, Illinois.

f Hlstory, Southem Mlineis University,
B Lo

Teaching and research. Four semesters as assistant in editing The Papers of Ulysses S. Grant. Three semesters
teaching sections of American History and Pre-Law.

-July 1976 to - Admlsqxons Coumclor Sterling College, Sterling, Kansas.
July 1977 B 6)

Counseled entering students and served on college committees.

September 1974 to ' ~Research Assistant, Department of History and Political Science,
~May 1976 Sterling College, Sterling, Kansas. (As!~ " (6Y6) ¢ ).

Teaching assistant in American and European history courses.

Education

Ph.D., Historical Studies, Southern Illinois University, Carbondale, Illinois. Major Fields: American History:
Colonial; United States 1776-1865; United States, 1865-1919; American literature. European History: Early
Modern Europe, 1450-1815. Specialization: American Civil War. Dissertation Title: “"James B. McPherson
and the Ideals of the Old Army," directed by John Y. Simon. Honors and Awards: University Fellowship,
1979-80, 1980-81; Dissertation Research Award, 1981-82; President, Sigma Kappa Chapter, Phi Alpha Theta,
1981-82; American Association of University Women Graduate Scholarship, 1982. Completlon Date: August
8, 1987, (AsL 20 hye) &),

M.A., History, Southern Iilinois University, Carbondale, llinois. Major Fields: United States to 1877; United States,
1865 to present. Thesis: “The Gallant Knight: The Life and Early Career of James Birdseye McPherson,”
directed by John Y. Simon. Honors and Awards: Graduate Assistantships, 1977-78; 1978-79; University
Fellowship, 1979; Vice- Preeldem Slgma Kappa Chapter, Phi Alpha Theta; Phi Kappa Phi. Completion Date:
December 21, 1979. (As| 5" swmy@): Lo )

B.A., History, Political Science, and French, Sterling College, Sterling, Kansas. Major Fields: European history,
political philosophy, French literature, theater. Honors and Awards: Magna Cum Laude; Alpha Psi Omega;
Best Actress, 1975; European History Award, 1976. Completion Date: May 16, 1976. (As[- - (b)&)__ -



"Science and Technology in Newport: The Torpedo Station, 1869-1950." Newport Historical Society Winter Lecture
Series, 25 March 1993,

e :,_ﬂ":;il(b')(s)‘? e J:)

"Mine Warfare: What Are We Doing Wrong?" Surface Warfare 19 (no.1,
January/February 1994): 24-26.

(As Associate Editor). The Naval War of 1812: A Documentary History. Volume 2: 1813. Washington, DC: Naval

Historical Center, 1992. (Winner of Thomas Jefferson Award for excellence in Documentary Editing, Society
for History in the Federal Government, 1993).

"Damn the 1™ istory of U.S. Naval Mine Countermeasures, 1777-1990. Washington, DC: Naval
Histarical Center, October 1991. Chinese edition published 1993. Sold out, 1994. Second edition (1777-1995)
currently being prepared for hardback publication by the U.S. Naval Institute Press.

"David Dixon Porter: Fighting Sailor.” In James C. Bradford, ed., Captains of the OJd Steam Navy. Annapolis, Md.:
Naval Institute Press, 1986, pp. 227-49.

"John Gross Barnard” and "John McAllister Schofield.” In Patricia L. Faust, ed., Encvclopedia of the Civil War. New
York: Harper & Row, 1986, pp. 40, 661.

"David G. Farragut” and "The MONITOR vs. the MERRIMACK." In Book of Days, 1987: An Encyclopedia of

Information Sources on Historical Figures and Events Keyed to Calendar Dates. Ann Arbor, Mich.: Pierian
-Press, 1986, pp. 111-12; 347-48,

"Benjamin F. Butler,” "David Farragut,” and "Winfield Scott.” In Robert Muccigrosso, ed., Research Guide to
American Historical Biography 3 vols. Washington, D.C.: Beacham Publishing, 1988, 1: 218-23, 493-98; 3:
1364-68.

‘References

Protessor George Baer, Chainnan, Strategy Department, Naval War College, 686 Cushmg, Rd., Newport, RI 02841-
1207, (401) 841-2032/33/34.

Dr. Ronald H. Spector, Professor of History, George Washington University, Washington, D.C. 20052, (202) 994-
6425,

Dr. William S. Dudley, Senior Historian, Naval Historical Center, Washington Navy Yard, Building 57,
Washington, DC 20374, (202) 433-2364.

Professor John Y. Simon, Executive Director, Ulysses S. Grant Association, Morris Library, Southern lllinois
University, Carbondale, Mlinois 62901, (618) 453-2773.

Emeritus Distinguished Professor Betty L. Fladeland, Department of History, Southern [llinois Umvemty,
Carbondale, Illinois 62901, (618) 549-1572.
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1 December 1994

Chief of Naval Operations (NO9B30)
Room 5E521

2000 Navy Pentagon

Washington, D.C. 20350-2000

Dear Sir:

On October 11 I requested copies of three documents under the
Freedom of Information Act (FOIA) (copy enclosed). I have received
no response to my request to date, nor has the Center for Naval
Analyses been contacted to identify the documents requested.

I have, however, identified two additional documents which I
which to add to my FOIA request. They are as follows:

1. Page 3 of "D-Day Air Tasking Orders and Targets,"
"Chemical Targets," in file # 49 001356.00, Center for Naval
Analyses, identifying chemical and biological warfare targets

bombed in areas where I later became ill.

2. 141600Z Mar 91, NP 1037 A Det to RBDNPA/FCDG Portsmouth,
in file # 49 002139.00, COMUSMCMGRU Sitreps and other Misc.
Reports, Center for Naval Analyses, which identifies atmospheric
and o0il pollutants as cause of skin rashes and headaches in
personnel at Ash Shuaybah.

Please ask someone in this office to respond to my request in
some fashion so that I can be assured that this requesb has been
received. I can be reached by fax and phone at [ .wl

I will, of course, be happy to pay all copying costs involved.

My thanks.

Sincerely,

(Dr.) [
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11 October 1994

Chief of Naval Operations (NO9B30)
Room 5E521 :

- 2000 Navy Pentagon

Washington, D.C. 20350-2000

Dear Sir:

I would like to request copies of the following three
documents under the Freedom of Information Act. These are
currently housed at the Center for Naval Analyses, Technical
Information Center, 4401 Ford Avenue, Alexandria, Virginia, and
relate to illnesses I contracted in Kuwait while an employee of
09BH during Operation Desert Storm.

1. 240730Z Mar 91, CTG 151.6 to CTF 151, in file number
49 002518.00, COMINERON TWO, U.S. EOD MCM OPS, (EOD Sitreps
section). Describes finding possible chemical agent
dispersal devices intact in a Kuwaiti port.

2. 141600Z Mar 91, NP 1037 A Det to FCDG Portsmouth, in
file number 49 002526.00, COMINERON TWO, British MCM Ops/MW-
130, FDU Status Report Folder. Mentions sudden illnesses
affecting personnel at the port of Ash Shuaybah, Kuwait.

3. 0911302 June 91, CTU 321.1.9 to CTG 623.5, in file
number 49 002525.00, COMINERON TWO, British MCM Ops/Formex
101, MCMRs, MW-125s and Daily Sitreps. Places author of
this letter aboard allied ship off Kuwait.

I am, of course, willing to pay any fees required for
copying of these documents up to $25.00. If you need additional
information, I can be reached by phone or fax at (703) 519-1854.

My thanks for your assistance.

Sincerely,
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376 South Burnham Hwy.
Lisbon, CT 06351

March 7, 1995
Pennsylvania Avenue
The White House
Washington D.C. USA

Dear Mrs. Hillary Clinton:

My brother, Sgt. David W. Robb, a veteran of Desert Storm,
passed away on December 21, 1994 from an unidentifiable form of
cancer. He was diagnosed with this cancer just three weeks prior
and was given six to eight months to 1live. Since the doctors
could not identify the type of cancer, it was impossible for them
to treat it effectively and thus my brother lasted less than one
sixth of his death sentence.

This hurt me personally because my brother was the closest
human being to me, and before meeting my fiance, he was my
closest confidante. I'm planning my wedding for July 1995. Had
my brother lasted his full death sentence, he would have seen me
walk down the aisle. The most important person in my life will
not be there and I'm angry about that. I feel he was unjustly
taken from me and from his family. He left behind a beautiful
little girl.

Looking back, I recall his complaining about minor symptoms
as early as six months after his return from Saudi Arabia.
Everything was overlooked because we were assured there were no
dangerous substances used during Desert Storm. My brother was a
brave soldier and never would have turned his back on his
country. He was proud to have fought for us. But I can't help
but feel 1like our country turned it's back on him. I find it
unusual that even the top cancer clinic in our country, the Mayo
Clinic, couldn't diagnose my brother's cancer. It leads me
wonder where it came from. My entire family is left with nothing
but questions.

We are not looking for a settlement from the government. We
are only searching for answers. If there is any chance that
other soldiers could be in danger, they should be alerted. While
my parents were thrilled by the certificate honoring my brother
that was sent to them bearing your husband's signature, my
siblings and I want more. We want to know why three years after
Desert Storm, when we thought our brother had survived the war,
was he taken from us. Please help us find an answer.

Respectfully,
‘Ke beccCa ﬁ ?Obé
b

Rebecca J.

Please find enclosed a copy of an editorial my sister submitted
to our local newspaper.



T AL DEPARTMENT OF MEDICINE
s MEDICI NE Section of General Internal Medicine
““,) George W. Zeluff Section of International Medicine —
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Clifford C. Dacso, M.D., M.B.A.
Chief, General and International
Medicine

February 17, 1995
Areas of Conceniration

Alan E. Cororve, M.D.
General Internal Medicine &

Cardiology
Clifford C. Dacso, M.D., M.P.H. Ms. Hilary Rodham Clinton
Infecticus Discase & Geriatrics The White House
Barry H. Goodfriend, M.D., F.A.C.P, Washington, D.C. 20500

General Internal Medicine

Raye C. Hurwitz, M.D., M.P.H. Dear Ms. Clinton:
General Internal Medicine & _
Adolescent Medicine

As the staft physician for the Persian Gulf Referral Service aj the Houston
Veteran's Administration HOS—&;;{L it 1s my understanding that you are
considering a visit here. I would like you to know that I am eager to discuss
our program with you.

Mary Ann Khoury, M.D.
Occupational & Preventative Medicine

Susan M. Miller, M.D., M.P.H.

Primary Care &

Hi1V-Associated Iliness
Charles I, Miranda, M.D. .On-a lighter note, I am active with a stable near the hospital and would like to
General Internal Medicine & invite you to join us for a horseback ride through Hermann Park.

Adolescent Medicine

William A. Myerson, Ph.D. Sincerely yours,
Clinical Psychology

James 1. Runnels, M.D. %
Travel Medicine

Raye C. Hurwitz, M.D.

RCH/sIm

6550 Fannin, Suite 1200 -- Houston, Texas 77030
(713) 790-3321 -- FAX (713) 798-7203
International Medicine (713) 798-8758 FAX. (713) 798-8480
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Fresident Bill Clinton
The White House

14500 Fenng "l varla Averiie
Washiriaton DO

Dear M. P

Toam wedtting bo o wvouw aboal e prablem S A fwm!]
belileve thi back 1 199535, Fe
ensar brorr. oo™t bnow whers ] Lo tuarn.
turn to 135 Jlike slamming into a brick wall.

I

proizlan oriqins i

in April,

An | stated he%oré, iny family's story starts
1959750 My Dad was in the Army. - recelved crders to Qo to
NMavada to participate in an Atomic Bomb Test-to be specific,
QFERATION UFSHAT. My Dad and his buddies were ordered to
GROUND  ZERQ. They had no protective gear. The men were
told to cover their eves during the blast. My
could see the bon in his hands~like an 2-ray, during the
actual hla . After the blast, the men were told to march
Throuagh the area of the crater.

ol & 2y I5]=3

My Dad told us he saw charred remaing of cattle and ¢
They lay smoldering in the blast area.

The Glg werée instructed not to talk about what they saw.
Buite conveniently, Army records of the men there in Mevada,
were destroved in e fire. So there is no official proof
that my Dad and others were in the bomb bhlast. '

My Dad®s Army Buddies wha were with him have died of cancer
inn recent years. In the last ten vearsz, my Dad has gone
from a robust 185 pounds, to 100 pounds! He loaoks like
Georage Burns. Nothing against George, but my Dad 1s only
&t He is literally skin and bones. He eats like & truck
driver too.

In 1984, after two vears, and one swgical procedure to geth
pregrmant ( and one miscarriage 3 my husband and I had our
baby. I wmu]d like to add here, that I have never done
drugs, drank cessively, or ever emolked. Dlaring my
pregnancies I never even drank coffee. Erin was born
full-term via C-section. She was a dream baby, the answer
to all my pravers. g far as | was concerned, my world w
complete.

Well, the world c ed on Movember 1, 1984, shartly asiter
CErIinT e F(ﬁﬁd b1rihday. She was diagnosed Autistic. She
. ’.' ; o . o - or| . " "

al

@ oanlsy
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on the East Coast. When ' give the family history, and
mention my Ded’s pasrticipation in the &tomic Bomb Test,
avery docbor has gobten nervous., and refuses Lo comment.

I know, m .
Bt wait, wmy famlly
for answers.

would say, coincidence-bad luck.

g story gels more Lragic, and cries out

» 1990, My brother and his wite had theic anly
. Sean. He 1« T e ]y 2l opmental ly dizsabled
J

(O January
child=-a boy

W of

He: wei g by pounds
Iyttt aried M e owid fe
Llinmg Uhem Mom and Ded.

On September 14, 1990, T gave irth to Catherine.
Currently, she has the diagnosis of Speech Delav, and
Atvpical Development of Speech. Cat 1s attending Early
Intervention. Her therapists feel she will be formally
identified with Special Needs when she turns three,

My Tiad belongs to the National Association of Radiation
Sur vivors. The association has started a registry of
veterans and thelr families, which does include their
grandchildren.

Mr. Fresident, I implore you. Mo doctor, or person in
authority wants to address what took place in those bomb
tests some torty years ago. NMobiody wants to ackrnowledoge the
legacy of broken lives. Mrs. Clinton is o in tune about
children, and she is so enthusiastic in her guest for health
care for all. Could youw look into this problem™ 1 am aware
from talking to the folks at the National Association of
Radiation Survivors, that Erin, Sean, and Catherine are not
the only grandechildren with heartbreaking disea . and
lifelong challenges. Also, that my Dad, and his Buddies
were not the only Gle stricken., These men and their
families deserve answers and help, as for example the
Vietrnam Yets, and their families.

I know vou have problems facing our country today, that have
to be solved. But if vou could look into this, and at least
get somebody to look into this, it would help.

Thank you for yvouw time. We look forward to hearing +rom
you. The address of the MARS is:

National Association of Radiation Survivuré
FO Box 278

Live Oak California 959
1-800-798-510%
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Ms. Hillary R. Clinton

Cc/0 March 7, 1995
Ms. Diana Zuckerman

Roam 100

Old Executive Office Bu:lemg

Washington, D.C. 20500

Dear Ms. Zuckerman,

I am wrltmg t.hlS letter per your request after our conversation this morning
concern:mg the special advisory panel President Clinton has pramised to create:
concernlng 1illness related to the Persian Gulf.

As I told you during our conversation, I am very interested in serving on this -
panel. I have included a copy of an article that appeared in the Belleville
News Democrat, a local paper, on todays date, concerning this panel.

In our conversation, you asked me to discuss my areas of expertise and expierence.
I can not say I am an expert in any field concerning this illness. I can only

say that I am a Hospital Corpsman Second Class who served in the Persian Gulf
and ever since we came back, I have been trying to find answers for my shipmates
as to why they are not feeling well and why they have so many mysterious ailments.

I am a Hospital Corpsman, assigned to a Seabee unit with the Naval Reserve.

I was stationed in the island nation of Bahrain during the Persian Gulf war
and kelieve that our compound and the personel assigned there were exposed

to samething that caused numerous people to became ill.

We expierenced fall out fram the oil well fires. We expierenced nightly scud
missile. attacks and watched as these missiles were destroyed over our campound.
Several of us had assignments into Saudi Arabia and Kuwait .

We ate food purchased on the econamy and drank water supplied by the locals.
We bathed in de salinated water and washed our clothes in the same type of water.
Not all of our people went to Kuwiat or Saudi Arabia. Same of them never left
our compound yet they still have the same canplamts associated with PGI.
(Persian Gulf Illness )

Upon our return fram the Persain Gulf , I began to get camplaints from several of the
Seabees assigned to my unit, of varlous illness and discamfort. These complaints
ranged fram night sweats, to lack of sleep, to irratability and anger, to

mild rashes that would not go away, to difficulty breathing, to shortness of breath,
to disappearence of skin pigmentation, to forgetfullness, to numbness and tingling
in the arms and hands , to lack of fine motor skills, to bleeding qums etc. etc. .
Others have camplained of joint and muscle pain, inability to control bowel leakage,
unexplained tumors and on and on and on.

As the medic for the unit I wanted to find out what was causing these problems

and what was the cammon denaminator. I read and researched everything I could

find on similar camplaints and talked with other Seabees who were stationed over

in Southwest Asia and found that no matter where we were all stationed, the
canplaints were similar and often the same and that Seabees were not getting answers
and neither was I. More and more information came out in newspapers andin magazines
and the government and the military all said the same thing...... not related to

C506]
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service in the Persian Gulf. Over the last 3% years, I have talked to numerous
Persian Gulf vets and to other medics and nurses and we all have came to the

same conclusicn..... it is related to Persian Gulf service.

But we are the voices that are not heard. In fact, when I went to the VA hospital
in St. Louis and asked to speak to the Persian Gulf co-ordinator to find out

what the VA was looking for and for any information I could pass on to the
fellows in my unit, I was told the information I was seeking was classified and that
I did not have aneed to know. When I tried to argue with this individual, and
when I tried to explain that I was a medic in a unit that had served in the
theater, I was asked to leave his office and escorted to the door!

Of ocourse that was 3% years ago and the VA has supposidly became more sensitive to
the issue, but in all honesty, I have not fourd that to be so.

We held hearings here in the state of Illinois on the Persian Gulf illness

last year and there were a number of vets who testified both in Chicago and

in Springfield. At both hearings, the representatives fram the VA were
extreemly condesending and rude. At one point, the doctor who spoke as the
voice for the VA stated that he thought that the majority of viet Nam vets and
the Persian Gulf vets who were camplaining of various illness were nothing more then
malingerers and individuals who just wanted samething for nothing fram their
government! We had several vets who served in Viet Nam in our group and

I took care of Viet Nam wounded for a number of years and several of our group
walked out of the hearing! This is the same individual that the Persian Gulf
vet had to go through to be considered for any type of treatment or diagnosis
for service connected disabilities! Hardly sensitive to the vet he is suppose to
serve! That is just one of several examples of the dealings I have had with the"
VA when it cames to trying to get answers. I will site one more example that I
found to be particularly reprehensible and then I will move on.

I have talked for months to my unit to get the fellows to at least get on the VA's
Persian Gulf registry. One young man went to sign up and take the initial
physical and was asked in a very rude and snide tone of voice if it was
possible that his rapid weight loss and fatigue was caused because he was gay
(not the temm usad in the questioning ) and possibly HIV positive! This
young Seabee was neither gay nor HIV positive. He was ill fram samething else
and believed it to be PGI. He was extreemly angry and irate at his treatment and
refused to have anything further with the VA. I can't say that I blame him!
There are other horror stories of lack of aoncern ard professicnalism told to me
by the men I encouraged to contact the VA regarding the registry but I won't
continue along this vein. I think you get the point. I hope you get the point!

I have been in contact with several individuals across the country and with

other Seabees fram all over the country trying to share infommation and

gather information on what is causeing this illness. I think there has to be a better
w?y! I know there is a better way and I would like to help put that program into
effect!

There has to be a way to share information with those who need to know and

who want to know what was used over seas against us. There has t o be

answers provided to those of us who were forced to take injections of medication
and then told we could not talk about it and who had cur medical records altered
to remove any indication that we wer givem anthrax vaccines etc. This happened

to me! My medical records were altered when I returned to the States because

the doctor who administered the vaccine entered it into my records. I was told

at my Reserve Center that it should not have been entered into my records, that
the information was classified and the entry was campletely removed fram my record!
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There has to be people involved with these panels and camittees who are not
working for their own personal agenda and schedule but who are truely interested

in obtaining the information, in shareing the information with other agencies

who are seeking the same answers and who have no vested interest other than to

find the answers so that these answers can be given to any vet seeking them!

There should be no territorial disputes or egos involved in this information
gathering. The people involved should be interested only in finding out what is
causeing the illness and what if any thing can be done to assist in the camfort

and or cure for these illnesses. And if there is nothing~ that can be done,

then there should be an honest policy set forth to tell the vet inquireing just that!

This should be a panel made up of vets who are wanting to assist vets and of
people who truely care about geting this information out tothe people who need to
know and who have a right to know. A lot of lip service has gone into these
panels and camittees that have made the news, »and that seems to be just what it
has been... lip service.

I want to be part of this coamittee or panel to answer the questions that are raised,

to help the others out there like me, the people who are simply just citizens

who have answered the call to serve and now want answers to what they volunteered
for...... There isn't a question of why they served... just a question of what
happened to them while they were serving. What did they let themselves in for medically’
I can honestly tell you that the majority of my shipmates have no bad feelings

about going.... and most would go again if asked. The bad feelings have came about
because the govermment seems to have turned its back on them as far as answering

these questians openly and honestly.

Lets put people in charge that are willing to do just that. Lets put people on ‘
this panel that have no political agenda, that have no personal agenda eother than ‘
to again serve those who served their country. Lets put people like myself on

this panel that can talk to and with the enlisted person who isnt camfortable i
talking to rank about the problems of health since the return fram the Gulf. Lets |
have people who can talk to these agencies and gather information with out bias and |
canpile this information into common every day language and disceminate it to those |
who have a need and a right to know what they were exposed to. ‘
Lets put people like myself on this panel who have COMMON SENSE!!!

I have had health problems since returning to the States and so have a number of 4—
my friends and Seabees. I refuse to let it defeat me or keep me fram being all
that I can be. I also refuse to believe that there are not answers out there to
all the questions and I want to help provide the answers !

I want to be on your panel to do just that. I feel that if you want to have

a panel that the majority of Persian Gulf Vets will find believable, you need to
have people like me on it. I hope you will see that and consider this request
seriously! To restore the confidence and faith of thousands like me. it is
time to put people like me on your panels and in your comittees.

Put the citizen back into the government and the system! The professional
politician and the rarking officers that have lost touch with the cammon citizen
and the enlisted citizen solidier and sailor have lost their credibility.

If you want to make this panel sucessful, restore that credibility.

If I can be of any help, I would like to try to do just that. And I think...know
that I can.
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I will close with that and hope that you consider this request seriously. I know
that there are numerous typing errors and probably more that a few spelling errors
in this letter. But I am not a typist... I use two or three fingers to get the

‘job done. I am just what I told you on the phone that I was.... I am

no one special...just a medic trying to get answers to questions for my gquys and
for myself. I am a week end warrior who served very proudly with some of the
finest men and wamen I know and would go again in a heartbeat if asked to live

up to our motto of CAN DO ! And I will not give up on trying to get the answers for
and to my fellow sailors and shipmates,

I respectfully close with the hope that you will consider this request seriously
and will take a few maments to respond.

Respectfully,




-Democrat

ON/WORLD
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Panel to study Gulf War Syndrome

souston Chronicle

WASHINGTON — President Clinton
promised Monday to create a special advisory
panel to determine the cause of the so-called
Gulf War Syndrome.

Addressing the concerns of veterans about
the government's slow response to mysterious
/|lnesses believed to be related to the war with
Iraq, Clinton also pledged to step up treatment
of sick Gulf War veterans. :

He said the nation cannot afford to turn its
track on the men and women who sacrificed so
much for their country, and criticized Republi-
can proposals that would cut-$200 million

from veterans affairs programs, including
some directly affecting Gulf War veterans.

“There are thousands of veterans ... who
served their country in the Gulf War and came
home to find themselves ill. And neither they
nor their doctors know how they got it,” Clin-
ton said in Washington at the annual meeting
of the Veterans of Foreign Wars.

“Even though in so many of these cases we
do not know the causes of their symptoms, we
know their problems are real and cannot be
ignored while we wait for science to provide
all the answers,” he said.

The president said he was ordering the
establishment of a presidential advisory panel

made up of scientists, physicians and veterans
t0 advise him on the possible cause of the Gulf
War Syndrome and what can be done to
improve the health cire available to veterans
of the 1991 Persian Gulf fighting.

He said the panel would “leave no stone
unturned ™ as it tries to find out why thousands
of veterans of the Gulf War have been stricken
with fatigue, skin rashes, memory loss, muscle
and joint pain, severe headachbes and other
medical problems that have so far defied diag-
nosis.

He said $13 million would be spent on new
research examining the potential effects of

pesticides and other environmental toxins with
which vetcrans may have come in contact a~
well as uranium-laced anti-tank ammunition
and drugs administered to soldiers during thc
war to protect against the possible use of Iraq
chemical and biological weapons.

“We must listen to what the veterans are
telling us (about their illnesses) and respond to
their concerns,” Clinton said to heavy
applause. “Just as we relied on these men and
women to fight for our country, they must now
be able to rely on us to ry to determine what
happened to them in the Guif and to help
restore them to full health. ”




