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^ n . , . NOTICE OF PROCEDURAL AND APPELLATE RIGHTS 

IF YOU DO NOT AtJREF. WITH THJS ACTION 

We have based our determination on ihe evidence of record and the applicable law If you do not aj?ree with the action we have taken, 
you have two choices. (I) You may reopen your claim by sending VA new and material evidence which we have not considered. (2) 
You may appeal to the Board of Veterans' Appeals (BVA). 

REOPENING YOUR CLAIM 

NEW EVIDENCE. You may give us evidence we do not have to strengthen your claim. Testimony may be that kind of evidence. To 
have a hearing before regional office personnel, see the instructions below. It is in your interest to send us any new evidence as soon 
as fHwihle Wr will consider it and let you know whether it changes our determination, You may also submit addkiuna) evidence, 
with some time limitations, if you appeal to the BVA. 

HEARINGS BEFORE REGIONAL OFFICE PERSONNEL. We do not require you to have a hearing. You may testify in vour 
own behalf before regional office personnel. You may nlso bring witnesses To request a hearing before regional office personnel, 
send a letter to this office. We will arrange a time and place for the hearing. You can request a hearing before regional oflice personnel 
al any time. VA will fumish the hearing room, provide hearing officials and make a transcript of the hearing. The transcript will he 
placed in your claims folder. Regional office personnel will decide, based on the testimony and other evidence, whether your claim is 
successfully reopened and whether it can be graded. If your claim remains denied, you may appeal to the BVA. The record sent to the 
BVA will include the tnmacript of the hearing. If you appeal uui decision, you may also requesi a hearing before the BVA. See Your 
Appellate Rights below. You may have a hearing before both regional office personnel and the BVA. 

YOUR APPELLATE RIGHTS 

This notice summarizes your procedural and appellate rights. For complete information, refer to the Rules of Practice oi the Board of 
Veterans" Appeals (38 CFR Pan ?.()) 

APPEAL OF THIS DETERMINATION. You may appeal our determination to the BVA. 10 appeal, send this office a Notice of 
Disagreement within 1 year from the date of the letter which accompanies this form. A Notice of Disagreement is a letter telling this 
office that you wish to appeal. If more than one benefit U involved, you should identify the benefit or benefits for which you mtt 
appealing. After you have filed a Nolice of Disagreement, we will send you a Statement of the Case containing the facts, the 
applicable laws and regulations, and the reasons for our determination. 

HEARINGS. You may still have a hearing before regional ottice personnel even after you file a Notice of Disagreement, If you want 
6 hearing before regional office personnel, see the instructions above. In addition, you may have a hearing before the BVA after you 
appeal the determination contained in the letter which uscompanics thi* form. The BVA dues HOI require a hearing. You may present 
evidence and argument, and bring witnesses The testimony will be a part of the record. V A will set the time and date of the hearing. 
)rovide the hearing room and hearing olficials, and record the hearing V A cannot pay any other expenhes of a henring. The BVA 
lolds hearings in Washington, O.C.. or at a VA regional office. If you request a hearing before the BVA in Washington, D.C. the 
BVA will tell you the time and date of the hearing To request a hearing before the BVA at a regional office, write to this office. Wr 
fill iliese requests in the order of receipt. This olticc can tell you the expected waiting period lor a BVA hearing at this office. 

REPRESENTATION. An accredited representative of a recognized 'service organkaiion may represent vou without charge. An 
agent or attorney, such as a legal aid attorney or one in private practice, may also represent you. VA cannot pay fees of HEeut.s or 
attorneys. * 

ATTORNEY OR AGENT FEE LIMITATION. Except in loan cases, no fee may be charged, allowed, or paid lor services 
provided by agents or attorneys before thft RVA first makes & final decision in your claim. After the first final DVA deeisiun in your 
claim, an attorney or accredited agent may charge you a fee under certain circumstances for representing you before VA. including the 
BVA. or the United States Court of Veterans Appeals. An attorney or agent mav charge vou a reasonable fee in writing in connection 
with any proceeding in a case arising out of a loan made, guaranteed, or insured under chapter 37 ol title 38, United States Code for 
services provided after October 9, 1992, For more information, refer to Section 5904, Title 38, United States Code. If an attorney or 
accredited agent represents you before VA, a copy of any agrrcmem between you and the attorney or accredited agent about the 
payment of the attorney's or agent's fees must be filed at the following address. Counsel to the Chairman (01C3). Board of Veterans' 
Appeals. 810 Vermont Avenue. N.W , Washington. D.C. 20420. 

APPEAL OF BVA DECISION. You may appeal a final BVA decision to the United States Court of Veterans Appeals (the Court) 
You must file a Notice of Appeal with the Clerk of the Court within 120 days from the date on which the BVA mailed the notice of 
the BVA decision 
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In re -AGENT ORANGE" PRODUCT 
LIABILITY LITIGATION. 

MDL No. 381. 

United Stales District. Com t, 
F- D. New York. 

Doc. a, 1980. 

Viiitnam votcrans ami rtiemtwrs of 
• hrtr families commonced actions )igain»t 
deftindiiTit chemicnl companies, wnicn, in 
turn, served third-party c.omplainLi against 
the United States. On vurious mctlons, Uie 
District Court, George C. Fratt, J., held 
that: (I) claims by servicemi-'n iiriair.f? out 
of activities incident, to military service 
were not maintainable uiiul*:i- Federal Tort 
Claims Act, and the Act accordingly did nm 
permit wri. JcfcndiUito to impejei Ilnitod 
States aa third-party defcndimt under theo-
iy of Indemnity or contntumon; (2) Viet­
nam veterans' Aî ent Orange claims, arising 
fi-ocr -uWofi;^ f>ic|x)sun; during military ser­
vice, were "incident to servii-c" ^nd thus 
mul.i not he broj^ht under Federal Tort 
Claims A<:t and samt1 was true even :1 expo­
sure occurred within United Stales or 
places olhor than Southeast Asia during 
miliury service, and it not necessary 
thai tlicrt; 1>G indiviuua! factual lieailtigs on 
eireum.stani-es of each veluran't exposure to 
ttw A({cnt.', (3'i pOSUliscluuge ncgiigAneu na. 
Morted hy Vietnam v<j:crans was not lepa-
raU! and (.U.i'-inct f m n i thu rtum'T-ous Acta of 

mifcligcnoe allegedly wcurnng incident ty 
thi:ir military *oj-vir«, and thus cuold not be 
brought under Federal Turt r.'laim» Act, 
:h.jri' licintr tw alli/ifatior. of intentional act 
•ir of any .•iepur.ite ;in:l distinct, net of [Hirtl-
ilisnharKO ni'^lijji'iiee; (4) jiitlicikil ileetsKin 

i rf, 



A u g - 2 3 - 9 5 O e : 2 3 P u e O N A R D B O N E B E R G E R ( Z I O ) 7 3 3 - 9 6 7 0 P . I O 

MD M I . 

RODUCT 
)N. 

ituv.rs ot 
is against 
•A'Kich, in 
is against 
itions, tho 
, J., held 
i-isingr .nit. 
y service 
lerai Tort 
ly did not 
d United 
id«r th^o-
(2) Viet-

is, arising 
iLiry ser-
umt ihus 
era! Tort 
1 i f OtfXl-

tates or 

•.ecessary 
irings on 
(osure to 
(cnee as-
lot s»;pA-
n actu of 
ident to 
il not be 
ms A.t:i., 
onal act 
• if f̂ oat 
•.Iwi.iion 

•V 

- ^ 1 

'-'* 

IN RE AGENT ORANGE PRODUCT UABILITY IJTIGATION 
Cllt Ai Mfl F.Supp. 7 « (I WO) 

under wfiii;h military servicemen may not. 1 United Sutes •3=78(11) 

76S 

•jue undor federal Tort Claims AM', fur inju­
ries suffered incident to servief; bai-s suits 
hy <ervicemiurs fumily. and apnlicatioti of 
rule also hary cbims ot menUl Anguish 
juffercd by family members and claims of 
voterans' spouses who a!lcfc*i.i damages that 
ao.tUiiliy were result of ham ilon* lo ser­
vicemen; (lj) uUiims nf children of service-
fTî n for genetic injury and birth defects 
from exposure o! thctr vfctyran pirc'Ma to 
Atfjnl Orange Unwise were inji.rits suf­
fered "incident to and arising out of aer-
vice;'* and dtjfi-ndant govorrnw-nt contrac-
tois tuuld nut obtain indemnity or contnUu-
tier, against United Status for any liability 
inclined ,» nisult of such claims; lu) re­
quirements of class action were net; and 
(7) factual issues [irtwluded summary judg­
ment for contractors on so-called gnvern-
rriertt contract disfenac. 

Government'", motion to dismiss grant­
ed and third-party complaints a^tinst 
government deemed to have been made in 
all actions under MDL ;W1 dismissed; plain­
tiffs' motion for serial trials denied without 
prejudice, motion to amend complaint de­
nied without prejudice, motion for class 
action certification granted in part and oth­
erwise deiii«id; defense motion for summa-
1- y juilgment denied; stay of discovery pre­
viously imposed vacated; pretrial confer­
ence ordered. 

1. Umteil States *^"m) 
in enacting Federai Tor* Claims Act, 

Congrosa sought ta relieve itself of i-iver-
vvhelming .pressures and time-consuming 
hurdenK nf wnsidcrinK and paaumg upon 
numerous private relief bills and to provide 
Judicial romwiy f i i r Meaorving claimants 
who had suffered injuries or losses at hands 
of irovcrnniunlai off i r inls nnd .'rrplcyotTH. 

'̂ 8 U.S.C A. -̂5 1340 ct sê -. StWMXa, j , k). 

2- United States «=73(1) 
Wtuvcr by fed^rai Tort Clamn Act is 

liir.itod by terms of Act's excoptbns, and if 
claim falls within any ewplion, ̂ jvi-.-oign 
immvinity b,vs not lieen waive*! and ,:ourt is 
without jurisdiction ty hear IMW. 28 U.S. 
C A. i;M() . - i s,.-..)., 2K80(ii, j , k). 

Congrrss' fni lnrr for 'AO yiiar« to a mo ml 
Federal Tort Claims Ac1, io aa to "cnrr .̂i;'." 
indicia! decision wa-i .sub sil<>nfii> aeqimia-
cence in its holding, sii^gtatin^ that So-
yreme Court correctly interprftivi conĵ us-
sional intent, and same w;is true even 
thoutfh later decisions repudiate.I som,̂  i..f 
clues to intent that Supreme Court relied 
uf>oii in reaching such earlier decision. 'JR 
U.S.C.A. 1346 ei S(HV. 'itj80fa. j , •<). 

A. United Statw 78(10) 
Fcrltjr;il Tort Clr.ims Act .iid not waive 

wvureign iiviiiiuuity with respect to claims 
by setvicemen arising out of activities inci­
dent to tiidr miliUiy scrviix. U.S.C.A. 

134(ieiseq..26RlXa,j, kt. 

5. united States *»78(17) 
Claims by servicemen arisimr out of 

activities incident to military service being 
not maintainable under Federal Tort Claims 
Act, Federal Tort Claims Act did not permit 
tort defendants to implead United States as 
third-party defendant under theory of in­
demnity or contribution. 28 U.S.C.A. 
§§ 134ti ct seq., 268(Ka, j , k). 

« United Statta n—THdSl 

Principle that Federal Tort Claims Act 
'.lid not wuivc novcrciirr immunity wi t l i n j -
spoet lo claims by sorvit^rner. arising out. of 
iirtiviti^s incident lo thoir miiitary scrvn-.i; 
applies to suits against individual service­
man, Hnmvi by ŝ rviewnven who acrved in 
Vietnam, claims of intentional torts and 
claims «tyl«d as oonstitudomU torts, i i i 
U.S.C. A. §§ \'.m el scq., '̂ 630(1, j , k) 

7. Courts ^'JfiiU) 
Federal district court could not rycon-

sider undcrly.ng rationale of Unitijd States 
Supreme Court decision where same was 
case nf statutory irtcrpretation am! neither 
Supreme Court nor Congress had altered 
l:,i>jic holding of sueh judicial decision, ^ ' i 
U.S.C.A. 5̂ 1346 ot seq., 2hK0(a, j , k). 

8. United States <t=<78(H>) 
I'hraso "ini;:d'jnt to stTvii'i'" :ii uauil in 

iletermiriing whell-.e.r syit for injuria to 
•i'.Tvicenmn may l)n l i rou^li l under Federal 
Tort Cbiims Act 'w not to :>o liar'rowiy :ip-
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plio<l or rL-^trirtr..! to in;tuu] military opcra-

tinns ^uch M field •riuut-'iivrrt or Mr.ail urms 
insiLriict ion, hut . iMl i iur . is Urmul coiuHtpt 

du|)ending on raVi'.nal nmnoctkin hoUvwr 
i:l:iiiTi i;r I<.,K.- am! i t n t u s Aa m e m i l i i r of i l l ' ! 

armed forces 28 l/.S.C.A. ^ IJ4«> et st<\.. 
2(W0(:i, j , k) . 

publicat.r.n A'urd.s and Phrases 
for other nidicial constructions and 
definition:.. 

y. United States .=>i3(ltJ) 

I t is sUlus of elaimant as set'viccman 
ratlier than logal tnoory of hm elami wliiel) 
jrcjvcrns whether he may sue ur.der P<.:«.leral 
•fort Claims Act. 2?. U-S-CA. §4 l.Mf. ct 
.50ii., 263tXa, j , !•:}. 

10. United States 16) 

For c'.iim of i^rvicemun or ex-sc-vcai­
man to be '-incident U service" and thus not 
e()t;tii/.ul>k under Pudcral Toil Cl•«•:•••'» Act, 
it is not required Cbat plaintiff at time of 
liis iiijuiy he on any mililury minsinn or 
subject to military ciociplinc. 28 U B.C.A, 
§5 '1346 ct swij., 2«S0(.-.. j, '•-)• 

U . UnitwJ States = 7 8 ( 1 6 ) 

Vietnam v«teraiis' Agent Orangu 
claimii, ant ing from ^licgc<i expoiure dur­
ing mili tary service, were "incident- to sor-
vice" and thus co,;ld nut Iw hmnjjhf. undcf 
federal Tort Claim.- Act and same WAS true 
fVf-n i f cx[K)siirH nccurred within United 
States or places ctner than Southeast Asia 
dur ing military service, and it was not nec­
essary in class action that there he individu­
al factual hearings on ercumstaneos nf each 
veteran's exposure to ',he Agent. 28 U.S. 
C A. IWtjets.tn.,2ti8(Xa. i , k). 

12. United States 0=78(16) 

Postdischarge negligence asserted by 
Vietnam veterans in Agent Orange claims 
was not separate and distinct from rmmcr-
ous acts of negligence allegedly ixtcurnng 
incident to their military service, and thus 
could not be lirougKt under Federal Tort 
Claims Aet, there being no allcgai.iun of 
inlcrUior.al act or of any .-.oparaLe ;uid dis­
tinct act of imaldisehartju nc^-ii^cnia:. 2S 
U.S.C-A. SS liMfi vt 2t>H(ifa. j . k) 

13, t 'n i tn i i States ^ ^ ( I f i ) 

Principles of jmiicial decision under 
whiijh --jiuirfn mci ' l ' i i l . I.-J m i i i w n - jer.'ice 
cannot be irougnt umi.'.r Fvaloral Tort 
C'tairrn Ai't -.'.anro'. ')» circumvcnt'-Mt by in 
ventive pi-cietiiation ir a r t f u l pleading 
lunich atlumj>t-i to w-Ati* :ii'ri.mnhlc (.ust-
ilisehiirjf« e.laim out of what is in reality 
i'l:iim nf r imiinuing ni-iricc'.. 25̂  U.S.I'.-V. 
SS i;Utiet.-:eq.,2t>80l,a, j , k i . 
1(. United Slates <i^7S(l!i> 

Where Australian vutrraiw ^ad h^en 
present in SouLlictLsi. Aaia as J i i tvt i taul t of 
Ui»;ir counrry's participation in joint mili­
tary oiHiniiiuns with United Statos, and 
such Australian veturans iiaii compensation 
stlieuic siiuibic to th/it provide"! by United 
States government. Ihere was no waiver of 
5')'-'<:rt:Kn i:n:niinity with rejpect lo t o n 
elaini.s of such foreign servicemen in cases 
in which thcris vftt. no waiv«r a* lo Amen' 
can servieeme-. 2S U.S.C.A. SS W46 et 
iuq., •2CS0('A. j , k). 

15. Damages " ^ S l 

l in i ted States ^ /Ml t i ) 

.Iiidicial decision under which military 
servicemen may not sue under federal I'ort 
Claims Act for injuries suffered incident to 
service iM-rs suits by serviceman's family for 
damages resulting from injuries suffered by 
serviuorrmn incident to service, e v j n though 
derivative action is teehtdiv-lly personal in 
character such e.g., wrongful death, or 
loss of consortium, and application of rule 
also bars claims ct mciiUii auguisli suffered 
by family niiMiibers and claims of vtjusraps' 
.v.;'.'usi:s who all<rn«d d.iniagts that actually 
were result of harm done to servitemen. 28 
U.3 C A . 1340 el .H:t|., ii68<X:i. j , k i , 

l<i. Unite<i States <fc=78<l6, 17) 

Claims of children of servicemen for 
genetic injury ami birth defects from expo-
;«jrt: vtf their veteran parents U) Agent Ur-
ange were injuries suffered "incident to 
and arising out of service" and thus could 
not be n.'comijen.sml in action mainUvined 
directly against govorntnoni, nor eMJld de­
fendant govornme/it contractors seek in­
demnity 'ir contriljution ag:ilil:it United 
Stati::i f.ir any liability ini'uma! a.s r'::iuH of 
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such claims. 28 U.S.C A. §§ VMH et seq., 
2680(a, j , k). 

See publicatiun Words and Phrases 
for other judieial ciHistructions and 
r lpf i i i i f inn^ 

17. Federal Courts *=>li:U> 
Where third-party complaints wjre es­

sentially contractual in mi tit re, and mvnivuil 
more than $10,000, district court did nnt. 
have concurrent jurisdiction. 23 U.LS.C.A. 
S? imWaH'i), H'Jl. 

IS. Federal Civil Prm-fHurp :a=»lt;S 
Whenever common issues were present-

cil in mnltiiiisrrirt. litigation i.'i..ri.ifiei.i -.ia 
class action, cummon trial was to he had, .f 
praetieahle. Fi-d.Rules Piv Prnr Rule 
23(b)(3), 28 U.S.C A. 

IS. federal Civil Procedure 3=8rm 
Issues sought to be raised by plaintiffs 

through amendment of complaint Lo add 
United States government and many of its 
officials on theory of constitutional tort, 
were sufficiently different frcm those 
presented hy already Complex litigation to 
rt^uire that such constitutional claims Le 
separately pursued, and motion to amend 
complaint was thus denied without preju­
dice. 

20. Federal Civil Procedure 
Under class action rule, order for certi­

fication of class action would he subject to 
such later modification as court might find 
appropriate and necessary in light of fur­
ther developments in case. Fed.Rules Civ 
Proc. Rules 23, 23<a, b), (b)(3), (cHl), (d'l, 2S 
U.S.CA. 

21. Federal Civil Procedure 'J^lrtl 
In multidistrict Agent Orange litiga­

tion, r'j^uircmcnt^ 'jf rule allijvvin(j cliian 
action icrtifk-ution if members of elaax are 
so nurnoroua that joinder of nil in same 
action is impracticable anrt if there are 
quostioHH of law or fact cainmon to the 
class and if claims or defenses of represent­
ative piirtion arw typical ai c.\:iiim or d«f(.'na-
es of class and if representative parties will 
fairly and aduniulely prnt.H-t i.H,T.»s!.a uf 
tlu; cUeis and if require merits of lUile 23(b) 
are satisfied were met. Fed.Ruics Civ.Piw 

Rules 23, 2;Ha)r (a)(l 4). (b), ;b){l)(A, B), 
( W . J). (b)(3)(A, B), (c.Hl, 2). (cy2)(A • 
C), (d), 28 U.S.CA. 

22. Federal Civil Procedure <J=» 161.1 
Rule authorising okss action when 

i.irosecution of separate actions would cm-
ate risk of inconsistent or virying adjudma-
tions establishing incumuutible standards nf 
conduct focuses on difficulties that class 
action certification tnitrht visit cn party oiv-
posing class action, and is designed to pre­
vent situations in which different courts 
i-uahlish incompatible standards of conduct 
for that party, but is not. meant to apply 
where ri:,k of inconsistent .'•csuita is mere 
possibility that dcrVridants will prevail in 
some cases and not in others Pud.Rules 
Civ.Proc. Rule '2:S{h)(l)( A), 28 U.S.C.A. 

I'U. Federal Civil Procedure «=> 151.1 
Rule authorizing class action when .̂ ;>w 

arate actions would create risk of adjudica­
tions which would as practical malter b* 
dispositive of interest of other class mem-
hen not parties or substantially impair or 
impede tlieir ability to protect their interest 
emphasizes possible undesirable effects on 
class mtjmbers, rather than on opposing par­
ty, and permits class action if separate suits 
might have undesirable effects on class 
nemliers. Fed.Rules Civ, Proc. Rule 
23(h)(1)(b), 28 U.S.CA. 

24. Fed«rnl Civil f^-iK-pHur* '3=1 SI I 

Numerous plaintiffs and large ad dam-
num rbni^ ^hnulH nnt 3lone guarjnteG cer­
tification of class action under rule autho-
fixinp; same whwrw st>p:irnt.p nrtinns would 
create risk of adjudications which would as 
practical matter he disimsitiv*. '>f intewt 
other members not parties or substantially 
impair or impede their ability to (irotwci. 
their interest. Fed.Rules Civ.Proc. Rule 
23tbXlXB), 2H U.S.CA. 

25. Federal Civil Procedure ^ I t t l . l 
Rulo r\iifhwrir-inp; clasa action tt'catinif:iit 

where party opposing class has acted or 
rtifumjcl to aot on grounda gcncrjilly applica­
ble to class does rot e>:tend to eases m 
wii i i -h apiJi-opriut'! f i n a l r ^ l i i t f n'dat^!. i .^clu 

sivuly or pnaloiriiriately ta money damages 
hut, -nlhor, ap|)tn:ii whon mjunutivo ruliof 
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or c:ecla«itory relief on which injunctive 
relief could be baaed ia proper fed,Rules 
lav.Free. Rule 23(1>Ĥ ). U-S.U.A. 

26. Federal Oil Procedure «= 17:1 
Plaintiffs' rcijutrst that trust b<: \».in\)-

lishcd t.o upply defendants' fulun; profits 
for benefit of plaintiff class did nut servo as 
saffa-ient basis for class certification under 
rule authorizing class action where party 
opposing class has acted or refused to act on 
grounds generiilly applicable tc class there­
by making appropriate final injunctive re­
lief or corresponding declaratory relief with 
respect to class as a whole, Fed.Rules Civ. 
Pm. Rule 23(b)(2), 2S U.S.CA. 

27, TorU ns=ai 

Tort liability principles properly seek to 
impose lii inili ty on wrongdoer wlvit'.e aot lir-
omission causes injury, not on otherwise 
innocant eoutractor whos« only n 
causing injury was proper |X:rformano.e of 
plan supjjlitid by governmiint. 28 L'.B.C.A. 
§§ 1346 et seq., 2680<a, j , k); Defense 
Prndiietion Art nf IflSO, § 1 et ^pq, SO 
U.S.C A.App. § 2061 et seq, 

2d. Uniied Stales *-'78U«) 
Policy considerations that lend continu­

ing vitality to governmental immunity ar­
gue for "extension" of that freedom from 
liability to some government contractors, 
and such considerations take on increased 
significancv wliun guvrrmnci i l cun tract:; 
with manufacturers of military ordinance in 
war lime. 2ft U.3.C.A. lO-ti) ct acq., 
2!j80<a. j , k); Defense Production Act of 
1950, J 1 et acq., fiO tJ.S.CA.App. $ 'XXil ct 
seq. 

29. Torts 0=16 
So-called government contract defense 

remains viable. 28 U.S-CA. §§ 1346 et 
seq., 268Ci(a1 j , k); Defense Production Act 
of § 1 et seq., 50 U.S.C A. App. § 2061 
et seq. 

iM. Federal Civil Procedure 0=»24!)2 
[n inult.idist.rirl. Ajrcnt Ornnjfe lit.ijru. 

tion, wherein defendant government con­
tractor filed third-party complaints against 
United States, factual issues precluded 
nummary iudgment for contractors on so-

called government Contract defense. Fed. 
Rules Civ PrtHV Rule !><;, U.S.CA.; 28 
U.S.CA. §§ I34t) et seq., 2fi«Wa, j , k); 
Defense Production Aet. >if 1950, i I el seq., 
od lJ.S.(;.A.App. <j 20til et seq. 

31. Federal ("ivil Pnicedure i ^ ^ S l 
First wave uf discovery, as defined in 

manual for complex litigation, is ditsigned 
Lo disclose all |>reiiniinary matlere necessury 
before DrtK'eed.ing to discovery on the mer­
its. 

32. Feder.d C y «rt.» -*= <2:i 

Federal courts silting in diversity appiy 
state l-i-w on .jijt:stions uwolvin^ statute of 
limitations. 28 U.S C A. § 1332. 

Victor J. Yinnacone, Jr., Yannacone & 
Yannaconc, Patchogut, N. Y.. Schlegel & 
Trafelet, Utd.. L. Steven Piatt, Daniel C. 
Sullivan, Sullivan Associates, Ltd., Chicago, 
111.. Hy Mayerson, Spring City, Pa., David 
JarosUtwicz, New York City, Newton B. 
Schwam., P. C, Benton Musslewhite, Inc., 
Houston, Tex., Dorothy Thompson, Los An­
geles, Cal., VV. T. McMillan, W. T McMillan 
A Co., associated counsel lor Australian 
plaintiffs, Brisbane, Queensland, Austraiia, 
Jerry G. Wieslandcr, Frank G Wieslander, 
Altoona, Iowa, Lewis A. Royal, Samuel Zel-
iler,, Des Moines, Iowa, David C Anson. 
Deconcini, McDonald. Brammer, Yetwin & 
Lacy, Tucson, Arir... Phillip E. Brown, Ho-
berg, Finger, Brown, Cox & Mollifca, San 
FianeiiiLL', Cal., Mclvin Bluek, Biuoklyn, N. 
Y , Marshall A. Bernstein, Bernstein, Bern­
stein A Iliirriam-i, Philadelphia, Ta,, Louis D. 
Mcrhige, New Orleans, La., Dennis M 
O'Mullcy, Grant & Artcaani, Boaton, Maaa., 
Leslie Uulnick, Wichita, Kan., Sidney W. 
Giln-iiuh, Knoxville, Tunn., Stophen .!. Crtvu 
naugh, Reilaire, Te.v., Robert P. Schuster, 
St>«»nc<;, Moriarty &. Schaatc-r, Jackson, 
Wyo., Alton C Todd, Brown &. Todd, Alv.n, 

Toy., .fuluK I). 0Uman, SouU>fi«ld. Mich.. 
Gerald J. Adler, Crow, Lytic, Gil wee, Dono-
l^h.io, Atll iT .?r WcTiif^i-r, S^'TarTH'nlo, C'll , 

•lack E. Lomion, Miami, "la., David J. Ghi-
lat'di. Madison, Wis.. William G. Morgan. 
Denver, Colo., Dante Mauioni, Philadelphia, 
Pa., Klirin I... Crull. I.nui.svillc. Ky., Charles 

•I 
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J. Tfaylor, Grand Junctiv'l . Colo., Victcr L. 
Marcello, Talbot, Solile, Carrnoucl'.e, Wa-
Hacjpuck & Marchand, Donaldr.onvillc, La., 
Janet. T. Phillips, Rodgcrs, Monsley, Woo<.i-
hury A Utirgijrttttn, Laa VUIJLW, N « ' W i l -
liam D Nelsch, William A. Cohan, Denver, 

Colo., Wi|Ji»»rt1 J (?!vr!»*r, Tuf.won. A - i f , 
James L. Witzc!, McKeivey, Cot'.om & W i l -
/ f i l . East Lansing, Vich.. Robert I . P. Past-
ernak, Jane R. Kaplan, Berkeley, Cal., Nor­
ton Frickey, Denver. Colo., Robert C. Hunt­
ley. Jr., Racine, Huntley & Oiscn, Pocatdlo, 
Idaho, Jacijue B, Pucheu, Pucheu & Pucheu, 
Eunice, La., Jeffrey M. Stopford, Li tv in , 
Plumberg, Matusow & Young, Philadelphia, 
Pa.. Joseph D. Jatnaii. Jamail & Kolius, 
Houston, Tex , Leonard W. Schroeter, J. 
Kathleen Leivrned, S<:hroeter, Goldmark & 
Bender, P. 3., Seattle, Wash., Bennett, Di-
Fili|i()o, Davison, Henfl ing & Alcssi, East 
Aurora, N . Y., James A George, George A 
George, Baton Kouge, La., Kobert M. 
Salzman, Pfeffer , Becker, Gabric & Ccrve-
ny. Chicago, UL, Arden C. McClelland, 
McClelland Law Offices. Missoula, Mont.., 
Daniel E. Reenel, Jr., Recncl & Faucheux, 

Reserve, La., Don S. Willner, Willner, Bon- 1 B e a s l t y - T

i

u f w l 0 ' M l S ! * - A v r a m G -
.\>ii(:r, Adler. Parish. Levin &. Creskoff. 
Philadelphia, Pa., Ned W Johnson, Benck-
enstein. McNicholas, Oxford, Radford, 

Anderson. Louiavilk, Ky.. J din Vecchio, 
Houston, Tev.. Cacnen Ik Nicdcrhauser, 
Mixtion, Kan,, John T. Goldon, Robert F. 
Stein and Will iam J. Stradley. Stnulley, 
l.i.jrriiMf .ft ^ t i j i n , HoMston, Trv , Don if! a** 
l>. Ker.nw A Associates, Austin. Te.t., Law­
rence M, Ludwig and Kirby 0. Upright, 
Scranton, Pa., Epstein Si Kesselrran, Chica­
go. I I I . . Brenda S. Jenkins, Werner & Rusk, 
Houston, Tex.. Richard R. Ravreby, Ravre-
by &. Ccnnolly, Carlsbad, Cal., lOjIx-rt A. 
McI'Iess, I I I , and Robert, W. Knoiton, Lay-
ton & Mc.Ncss, P. C, Oak Ridge, Tenn., 
Henry E. Weil and Konalri S. Canter, Belli, 
Weil & Jacobs, Rockville, Md.. Cletus E. 
rtmlung and J. Michael Poole. Louisville, 
Ky.. Synchef i Synchef, Ciiieago, TIL, Percy 
J. Blount, Saul, Blcunt & Martin, P. C, 
Augusta, ("in., Richard C. McLean, Denver, 
Colu., Cail luu T. W>nn, ILuc, Wynn, Nc-
wull & Newton, Birmingham, Ala., Owen J. 
Brudley, Mew Orlcana, La,, Elliot E, Brown, 
Metairic. La., James R. Dawson, Johnston, 
Thornton, Damson & Hunter, Shrnvoport, 
l.a., Roger J. Larue, Jr., Metairie, La,, Wil ­
liam si B«iisl«y, Mitchell. Rlskridgi'. Vng*\ 

null, Bouliitt & Hiirtinan, Puilland, Or., 
Robert A. Taylor. Jr., Asherift & Gercl, 
Washington, D. C. John J. Lowrey, Chiea-
go, 111., Donald H Dawson, Harvey, Kruse 
& Weston, P. C, Detroit, Micb., Jonathan 
N. Garver, Cleveland, Ohio, Dennis B. Fran­
cis, Gillenwatcr, Wholchel &. N'ichol, Knox­
ville, Tenn., Russeil L, Cook. Jr., Fisher, 
Roch 4 Gallagher, Houston, Tex., Irwin K. 
Schermer, Schermer, Schwappach, Borkon 
,fr ftam.st^ad, Minnca(KdiM, Minn. David D 
Noel, Jenkins & Jenkins, Knoxville, Tenn., 
ThomiL} E, Allen, Curtis. Crossen. Hensley, 
Allen, Curtis & Altman, St. Louis, My., 
Kenneth N. Molberg, Dallas, Tex., Phil M. 
Cartmell, Jr, Gage A Tucker, Kansas City, 
Mo., Wayne R. Harbarger, III, Littlefieid, 
McDermand & Harbarger, Sacramento, 
Cal., William T. Jordcn, Erie, Pa., Devino ^ 
Morris, Atlanta, Ca., Byron N. Fox and 
Gary K. Hoffman, Brown & Fox, Kans.n 
City, Mo-, Ernest L. Caulfield, New Uroans, 
La., Thomas E. Connolly, Schneidur, Rnilly, 
Tallin, Connolly & Costello, I'. G , Husuxi. 
Mass., Gary W, Andenon, Edcr, Taylor & 

Johnson & Nathan, Beaumont, Tex., Paul 
D. Rhcingold, New York City, Fred D. Sha­
piro, Shapiro, T u r o f f & Gisscr, Cleveland, 
Ohio, for plaintiffs . 

Leonard L. Rivkin, Hivkin, U i f f & Sher­

man. Garden City. N . Y.. for Dow Chemical. 

Morton H. Silberman, Clark, Gagtiard; & 
Millyr. Whit-i Plains, NT Y , R i l f f r A 
McKenzie. Chicago, I I I . , for Thompson-Hay-
ward. 

Wendell R. Alcorn, Jr., Cadwalader, 
Wickemhum & Taf t , Now York City, for 
Diamond Shamrock, 

Townluy *. Updiki:. Sew York City, fv>r 

Monsanto. 

Bud G. Holmiin and William Krohley, 
Kulley, Drye i VVarren, New York City, for 
lleii,vlus, lnv. 

.'oim Uernott. Dept. of J istice. Wash-
inguin, iv. C . for i,'riird-])iirty defendant U. 
S. 
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Roy L. Roardor, James P. Bairolt ami 
Michae l V . C V r r i g m l , Simpson, Th'.ichi'r A 

LlarUcU, Now York City, for Aasul Co. 

Armand K. L'a|.ianna, Lewb, Ovcrbeck A 
Furman, Chicago, 111., i '>r RivordaW Clu mi-
eal t.'o. 

Lawrence D. Lcnihun, Thomas R. (Ciralcr 
and Alfred H. Hemingway, .Ir., \n.hiir, Dry 
& Kaliah, P. C, New York City, for Uniroy-
al. 

Les J. Wcinstein. McKenna i Fitting, 
New Yitrk City, for Occidental Petroleum 
Co, 

William H. Sanders, William A, Lynch 
and Pnul 0. Lane. Black well, Sanders, 
Vfatheny, Weary A Lombardi, Kansas City, 
Mo., for N. A. Phillips. 

John M, Fitzpatrick, Ddwcrth, Paxson, 
Kivlirth, Lolvy & Knuffman. Philadelphia, 
Pa., for Hooker Chemical Co, 
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GEORGE C PRATT. District Jiidge. 
Plaintiffs. Vietnam war veterans and 

iiii.-inbcrs of their fn;iiilios claiming tn have 
suffered damage ss a rcsuit of the veterans' 
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•.Ali>:rf>. iht' .-uuit vvill rvf-»" In th,";f ^orT'OdMiHS 
i nlk'.-livHy a.-* "i.ttfi.viil.iiu.s". 
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indemnification Or oontribution in the event 
they are held liable to plainliffg, then 
served third party complaints against the 
Uidled 3lai.es.1 Five motions are now con-
sidered. (.1) the government's motion to 
diamiaa the third party complaint Oil 
jfrounds of sovereigr imtntinity; ('£) plain-
l i f fa ' motion for cUna action certification; 
(3) defendants' motion for summary judg­
ment; (1) plaintiff;:' motion to prooocd with 
"Serial trials"; and (5) plaintiffs' motion to 
servo and file a. f i f th amondrtd varifiori e^m-
piaint. 

I . SUMMARY OF CLAIMS 
There are four p/roups of plaintiffs: Viet, 

nam veterans, Lheir souses, their parent, 
and their children. They assert numerous 
theories of liability, including strict prod­
ucts liability, negligence, breach of warran­
ty, intentional tort and nuisance, Plaintiff 
veterans aeck to recover for personal inju­
ries caused by their exposure to Agent Or­
ange, The family memberj seek to recover 
or various derivative claims; some of the 
children assert claims in their own right for 
genetic injury and birti'i defects caused by 
thoir parents' exposure tc the Agent Or­
ange; and some of the veterans' wives seek 
to recover in their own right for miscarriag­
es. 

In their third party complaints against 
the government defendants allege negli­
gence, misuse of product, post-discharge 
failure to warn, implied indemnity, denial 
of due process and failure to comply with 
herbicide registration laws. 

I I . GOVERNMENT'S MOTION TO DIS­
MISS THIRD PARTY COMPLAINTS 
Moving to dismiss under F.R.C.P. 

l2(bK6), the government claims "intra-mili-
Uiry immunity" under the rule of Ken* v. 
United States, 340 U.S. 135, 71 S.Ct. 153. 95 
I..SO. 152 u»,10j, '.(ueslions defendant:/ 
standing to assert some of their claims, 
UIKUS thai olhor claims may only be nm-

cascs. plaiiHil'f.; have conicnlud to a conditional 
dismivta; oi those ik'l'endams. 

3. A> pari ol an oii-uointi I'I'fiiit lo avoul tii-
VTVIUC ar.ll l i l i n ^ of I'ViVSsivc '-fu^nlltilM ol 

aidored in the Court of Cliiirns. and argues 
the ajiplieabihty ot three statutory excep. 
tions tc federal court jurisdiction under the 
Fcdera. Tort. Claims Act; (l) ibe discretion­
ary function exception, 28 U.S.C. § 2680(a); 
(2) uu: i:uinlia'.;iiit eM.'eiUion, 35 U.S.C. 
§ 2680(j); and (3) the foreign country ex-
cept̂ un, 28 U.S.C. <} 2G80(k). 
A. FTC A AS A GENERAL WAIVER OF 
SOVEREIGN IMMUNITY 

( l j Under the Federal Tort C'aims Act 
(1'TCA), 28 U.S.C. §§ 1346(b) et seq., the 
United States government waives i'-s sover­
eign immunity from suits in tort, and vests 
jurisdiction over such i-laims exclusively in 
the United States District Courts, 2S 
U.S.C. § 1346(b). Its legislative history re­
veals two dominant congressional objec­
tives. Finjt, Congress sought to relieve it-
sel! o! the overwhelming pressures and 
time consuming burdens of considering and 
passing upon the numerous private relief 
hills sought by ciaimanLs haired hy the doc­
trine of sovereign immunity. Feres v. 
Uniled States, 340 U.S. Ltt, Uti-UO, 71 
3.CL 1W, 158, 95 L.Ed, 152 (1950). Second. 
Congress sought to provide a judicial reme­
dy fui tleaei ving clairiianU, WIH> had suf­
fered injuries or losses at the hands of 

govcrnmciit officiids a-ud emyluyeea. 1 Juy-
son, Handling Federal Ton Claims j 65.01 
at 3 8 (1080). 

[2] Although the PTCA "waives the 
Government's immunity from suit in sweep­
ing language", United Suies v. Y?lhw fah 
Comtmny, 340 U.S. 543, o47, 71 S.Ct. 399, 
402,95 L.Ed. 523 1.1951), the waiver is limit­
ed by the terms of the act's exceptions. If 
a claim falls within any exception to the 
KTCA, sovereign immunity has not been 
waived and the court is without jurisdicticn 
lo hear the case. Unitml States v. Orleans, 
425 U.S. 807, 814, 96 S.Ct. 1371, 1975, 48 
L l & . i t f 390 (Wfi ) ; Uuk-hiw v United 
States. 345 U.S. 15, 30-31. 73 S.Ct. m . 966. 
97 L.Ed. U%3). 

(tupliCiiiivi- uupvrs, the court has cki'niiMl ihr 
• uiswcrs and third pany oomplai i i t i ol tlie dr-
rerKlams io hn •ittrvrij in ;ill actions 
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13. Tl!!''. FERES DOCTRINF; 

In F<>n>» v. [fnit . \ l Smiles. 3-40 L.T.S. 13S, 
71 S.Ct 153, % L.E<i. 152 (llWO), -he Su­
preme Oiinrt flrUinnino'l th:it. tliv FTOA •.iii! 
nut. waive sovereign imrnunily with rwjioct 
lo claitm of sorvti^.rtn'n rirwin^ out of aci-iv-
itio* mcident to or arising out of their mili­
a ry sorvice. The i'Vres ('ourt. (•.iinsKlcrr-i! 
t.iireo separate eases, two tlaims of mc<]:ea; 
malpraetiee and the claimed nttrliirent quar-
lenrig of a serviceman in a barracks eon-
taming a defective heating; unit All three 
:>n>*ented the same basie nueation. wlu.'ther 
a serviceman wlin sustained injury due to 
the negligence of others in the armed fon-es 
could maintain suir under the FTC A. The 
Court rewgnized iis task as om.: of .•statuto­
ry interpretation, statinir; "The only issue 
of law raised ii> whether the Tort Claims 
Acl etftmids its remedy lo one sustaining 
incident to the service' what under other 
circumstances would Oe an actionable 
wrong." 340 U S. at 138, / l S.Ct, at 15,'). 
After carefully considering the limited k-g-
isUaivc histury on point, the Fere-s Court 
i'.orcluded that "the Government is not lia­
ble undi:r the Fcdra al Toil ('liiiin.-> Act for 
'njuries to servicemen where the injuries 
arir.o nut of or .ire in the couise of aetivily 
incident to service." :M0 U.S. at \4fi, 71 
S.t̂ t. at 150. Since much of tiic govern-
ment'j immunity defense turns on the Su-
pri'mo Court's docision in Fcrcr,, !\ mere 
detailed analysis of that case is appropriate. 

At the oulaet, the Feiex Court meognized 
the difficulty of interpreting a statute hav­
ing so little lepijlutivr. Iiialory: 

There are few guiding materials for our 
t.;ud( of ntntutory cor.sti uctiuu No com-
mitteo reports or floor debutes disclose 
what effect the statute was dcni&iiijil to 
have on the problem before us, or that it 
avon wnu in mitvi Under thijau circuni-
sUnces, no conclusion can lie above thai-
li'iigi-, l.iut if wo rriikintorprot rhe Act, at 
least Congress (jossossrs a ready remedy. 
:I10 U.S. at 138, 71 S.Ct. »t 156* 

DiRfyiHg ileuper, tho Court uncov.^roil two 
eluesi to (looftruss' inlenl in euaiitiiig '..fie 
I'TCA. First, because the relationship l:e-
'.wi'on Ihu ^i)v..Tnmont mui membera oi tiu: 

armed forces is "distinctively federal in 
eh»rti«t.«ir". 3-10 U.S. at 143. 71 S.Ct. at 158, 
tin- Court determined that Ounnross did not 
intend l.lm ^ov^rnment'-i Imlidity to iiiem-
bers of the armed si'rvieea to tie[wr,d upon 
ti:o Imv the WIKTC the soldiw luip-
jjwiied to he stationed at the time of injury: 

It would i.ir.My i'e a rational plan of 
providing for those disabled in service by 
othi:i s iii airrvice to U.ave ihcin dependent 
upon ka'ogn'.phic considerations over 
whieli tliey have ii'.i comrni und to laws 
which fluctuate in existence and value, 
140 U.S. at Mo, a bi.Ct. at 158. 

Second, the Court cxamineil Congress' fail­
ure to integrate a serviceman's possible 
remedy in tort with the statutory "no 
fault" compensation scheme provided under 
t.b»' Veteran:* Benefits Act antl concluded 
that 

tf Congress had contemplated ihnt this 
Tort Acl would he heid co apply in cases 
of this kind [where a serviceman su^H rht 
government], it is difficult to why it 
should have omitted any provision in ad­
just these two types of remedy [FTCA 
and Veterans Benefit Act] to nurh nth«r. 
The absence of any such adjustment is 
persuasive, that there waa no awnr^nesa 
that the Act might be interpreted to per­
mit recovery for injuries ineidnni to mili­
tary service. 

:U0 U.S. at 14-1, 71 S.Ct. at ! « . 

A third factor supporting the "Feres doc­
trine" was later enunciated in United 
State* v Brown, 348 U.S. 111). 75 S.Ct. 141, 

L.Ed. 133 (1954). where the Supreme 
Court considered "ftjhe p«culiar and special 
relation;ililp of the soldier to his superiors, 
thu effects of the maintenance of such suits 
on [military] discipline, and the extreme 
results that, rr.ight obtain if suits under the 
Tort Claims Act were allowed tor negligent 
orders given or negligent acts eonimitted in 
the course of m.liury duty." 3'W U.S. at 
W I 75 S.Ct. at. sec also St.uncd Aero 
FfijrjniJi.'n'/ig Cor// v. dniunl SLilos, 431 
U.S. Gdti, t;7I-72. 97 S.Ct. •MM, 2057, 52 
L.Ed.il OCT. (I'JTT'i. 
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f:!] Although it concluded that Congroaj 
did not intend to include in the FTCA'-i 
waiver of sovereign immunity in juries sus­
tained hy a servicenmr. incident to his ser­
vice, the Feres Court frutly admitted that 
the issue was not free from doulil, and it 
invited congressional correction by calling 
attention to Congress' ability to legislative­
ly remedy any erroneous interpretation of 
the statute, 340 U.S. at IJU, 71 S.Ct. at 
155. Many courts have questioned the wis-
ilom of the Ferts decision,' but its contin­
ued vitality is beyond dispute even to 
th-.-m.5 Moreover, Congress's failure for :30 
years to amend the I'TCA and legislatively 
" i» r rw: t " the Forca holding is A sub u/cntio 

"acquiesc[erKe] in the holding of Feres", 
r.'m^W StHles v. Ut), 100 F.2d 558, 561 
(CAt> 1968), cert, dened, m U.S. 1063, 89 
S.Ct. 691. 21 l . F A M «95 (1060), thnt 
strongly suggests that the Supreme Court 
correctly interpreted conKressiona: inteni..' 

[4] Any doubt as to the validity of the 
Fibres doctrine waa laid to rcot in Steno:! 

Aom Engineering Corp. v. United Suites, 
431 U.S. fififi. 97 S.Ct. 20S4, 52 L.Ed.2d 
(1977), which extended the reach of the 
"well established riootrin* of Furp* v Unit. 
ed State.?" to third party claims againut the 
government. 431 U.S. at 670. ' i l S.Ct. at 
2057, see discussion, infra.7 Even the Third 
Circuit Court of Appeals, the court moat 
critical of the Feres doctrine,' concedes 
Ferns' continuing validity and broad appli­
cation: 

4. SVi- » , Puluxr i'. Umifd Sulci, t ' / i l-.2o 
60r>. 60G (CAJ), cerr c/en/et,'. 4t4 U S jVS). iM 
S.Ct. 5<5, 33 L.EiUd 124 ('97!!) (-If matter 
WL-II! uyeti to us we would Re reeeplive to 
appellants' arKument that Teres should be r*-
cons1dered, and p-rhaos restricted"!: Thom.i-
.50ri v. Sanches. .tDft F Sup*. 500, 503 (D N.J. 
1970) ( wft previously expressed rescrv.itiotij 
.ibouc the eontiniicd validity of :hr IjroaJ [•'i.-ir?. 
doctrine. Upon reconsideration we rtilerate 
tnat concern ") 

5. Htf Petusa '.' Lulled States, supra, .it fi0«> 
("IFi.*re^] i.S 'r.Onlrnllini', Ooly thi.' .^u^f^imi 
Cnurt can ri'ver-.e it."); Thonunvn v. .S'.IDC/ICZ. 

F.Ztl <>55. t>57 (CAJ 1976) ("1WV .ir* pow-
ri-l . : ,ii la jrUilOH Fl-lfS OF It) J lS ln f l ^ H s l l l l l -
cemly 'o cresti1 an e.xcwpt.on [here).") 
.if.VO VV'.1(<(l/1.f V. I.JinU-d i"tj;i>.?, Hi) I-' ^II|)P. Drtrt 
(..vn.Gd.l!)??}, .I/'/'L/oil upmiun m.'low, ;i«7 l''.2tl 

(CAS l:V/y). 

Although r,h« current climati-. of ac,i-

derruc and judicial thought finds govurn-
m^nt.-il immiinity from suit in disfavor, a 

plausible cxpiar.ation appears for its con­
tinued applirution mt;ml)OM af the 
armed forces injured while in the course 
of active duty, regardless of whcthur thut 
injury is caused hy the negligence of a 
superior officer or bv a direct commanii 
If claims for injuries sustained by mem­
bers of tlie armed forces in the execution 
of military orders were subjected to the 
scrutiny of courts of justice, then the civil 
courts would be required to examine and 
pass upon the propriety of military deci­
sions. The security and common defense 
of the country would quickly dii integrato 
under such meddling. "lAJclions and es­
sential military discipline would be im­
paired by subjecting the command to the 
public criticism and rebuke of any mem­
ber of the aimed forces who chose to 
bring a suit against the United States". 
Juffcroon v. United States, 173 F.2d 518, 
521) (4th Cir. 1949), aff 'd sub wm. Feres 
v. Lrnitc^ i'tatca, 340 U S, 135 (71 S-Ct. 
153, 95 L.Ed. 1SZJ (1950) Even if we 
Wvre inclirwxi to rmionaidcr thft do<:trinc in 

conr.ection with an injury sustained as i 
result of a delihprnrc oiilitury commafid, 
we are foreclosed from so doing hy the 
Supreme Court's recent reiteration of t.hp 
doctrine, although in ;v different context 
in United States v Tesmt). 424 U.S. 392, 
96 S.Ct. 948, 47 L.iki.2d 114 (1976). 

o. Tlii.-. tionciuiiiciii ILHICWH even tnougn later de­
cisions liave repudiated jumc of the ciues lo 
iiuent •-hat the Supreme Court irliet) upon in 
itjachinR thai decision. S«»e Sc/iwaurr v U'nt-
cd "Jrates. '̂ 79 F.Supp 2*i2. 2ti3 (F. D.P.i IWib). 

7. See a/so Jzffe* v United StalM. V2d 712, 
7iv (UU If79). cert, denied, u l U.S. Ml . 99 
i.C 2106. 00 l„Fd2d i i m (107!)) Dihvonh v, 
United States. 387 I ' Id SfW. 591 (CA.I \967\. 
Burk ing tum \- United Xtatrx, IO-* F 2U -tflO. -1*1 

(CA4 irmiv 

». See c X . TlivrrMSun i '- S.HK:'te/.. 533 F 2tl '-'35 
iC.U i07fi); Pdu.*l v IMitvd St.itf'i. 474 F.2d 
COS (CAJ). v e t . '/tri/c-J, 41-» I./. ' j 37t). >t .'S.Ci 
'•0. 33 L.LcJ.irl I (197.1). 
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Ja f fa v. United St.ites, 592 F.2<l 1 V I 717 
(CA3 1979) (c;Utic/ii«i and iVitnote amd.-
'.cd'). 

I.: THIRD PARTY ACTIONS AGAINST 

T H E GOVERNMENT 

rr>] Tho tninv. court. "Jint dotormincd in 
Fert-a that the LTCA did not waive jover-
oiiJtn immunity with respect to claims hy 
seri/iefirnen arising out of aer.ivjtios incident 
to their military service also decided United 
States v Yellow Cab Company. 240 U.S. 
543, 71 S.Ct. J'J'J, ya L.td, 523 (1951). which 
held that the FTCA permits a tort, defend­
ant to implead the Ur.iterl States as a third 
party defendant under a theory of indemni­
ty or eoiitiibutkm This created a new 
'juestion whether such a third party riaim 
inay 1« maint.voeU when plainUtf's direct 
claim against the government would bv 
burred by tftc principles of Fcia. 

Tho Supreme Court did not consider tin's 
question unt i l 1977, when, in 6(,encel Aero 
Engineering Corp. v. United States, -WI 
U.S. we, s.ct. zorA, y> L.isd.zd too 
(1977), i t resolved the "tension between 
Fe/es and Yelfow Otb" by holding that 
third party claims against the government 
are barred 

for essentially the same reasons that the 
diievt *cticni [against tliu j fuvfrnmtjr i t by 
p la in t i f f ] is barred by Feres. " ' * (Tlhe 
right of a third party to recover in an 
indemnity action against the United 
StaiteB recognized in Yellow d i b . muot be 
held limited by the rationale of Feres 
whiird the injured party in a uurvicaman. 
431 U.S. at 670, 673-4, 97 S.Ct. at 2058. 

Tn |K-niiit recovvry a^ainsL the jrovernmem, 
the Court observed, "would be to judicially 
admit at the hack doui tlmt wliiwii luui I J W I I 
leiyislrit.ively turned away at the f ront 
door". 431 U.S. ut C73, 07 S.Ct. at 20r»fi, 
quoting L-t ini v. Nulms. d06 U.S. 797, 802, 
!)2 S Ct. XHW. lOOJi, 32 L.Kd.2d 400 (1072). 

9. l ;or convcniL'ncc [he court will rufcr lo lh<> 
priiii'ipie mat llic* (ju'-'eriiinent n inuminc Irom 
llnrd party claims thai wrmlil ho h.iri"il hv 
/•'••rev if Oiivctlv .i.'weitetl uuainsl the uovcrn-
rni.'UI as 'Tcirs/St('ili>l" 

13, F M U - 3 / S T E N C K I . IN THE CON­
TEXT OK THIS ACTION 

To tin.- cx t iml that plaintiffs ' complaints 
seek ri:c.i)vi.Ty against tf-.e defendant chemi­
cal rompaniuN <>f course, thi: J-Y'res doctrine 
has iiu ..|)|)ln;aLi»n. I Jiyjoil, Handling 

Fuleml Tort CUtims § 155.02 at ')-«6 iv9 
and y-77 n.24. Under rftc/KW/ Aero Engi-
netnng Corp. v r^iit,.,-' Suites, however, 

rn-.y dumagi::* rccovoicii :jy plaintiffs 

against defendants that plaintiffs could not 
rycovor lii-i:i;tly frnm thi; Unitc<l fiUtes 
may not be the subject of a third party 
'.'ompliiint ajt^iinst the United Slutcj . \ 
Jayson. Handling Fedvnd Tort Claims, <i 164 
at S - 'W 

[N'leitner contribut.iur. nor indemnity may 
juc-iOud .vilhout the aupport. of the initial 
negligence. * * " fAJs the claimed con­
tribution and indoinnity rr.ual depend for 
success upon the alleged negligenje of 
tho CnvarnrofcRt towards plaintiffs, and 
that is a negiigirinee which is not actiona-
hl#. th« olaim must fai l . Drumgwln v, 
Virginia Rtectric nmt Power Company, 
170 FSiipp WJ, H-?r*-'>fi n 1952). 

See ;i/sy Slencel Aerc Eng ;,neering Corp. v 
United SMtrt.!, m U.S. 666, ')7 S.Ct. 2054, 
52 L.Ed.2d 665 I.T977); Certain Underwrit­
ers 'U L i v y d j United SUiU-u, 511 F.2d 159 
fCAS 1975); Barr v. Brczina Construction 
Company, W V 2d 1141 (CA 10 1972). Prtr 
the sake of clear presentation in this opin-
inn, hnwr-vor, t.ho rniirr will ronnidpr plain­
t i f f s ' claims as if they were asserted direct­
ly airainst the -Inited States frovernment. 
for, to the extent that plaintiffs may not 
maintain actions directly against the 
government, under the principles of Stencel 
Aero, the defendants' third party claims 
against the government must, fal l as well , ' 

[ f i ] At. i.h<> outacl, it i:i clear that Fcrca 

applies to suits against individual service^ 

mort." dsiimii hy .-•.orvicumon who served in 

Ml. fin,11 v;.-K-NarrMr:i. vi'. Fid TO (CAI) 
rj/li; a.tilry v. unjucvivv, JO I- n tCA3 
IO<i7!, cert IktiMnl, U -.m, MB S O 247, 
10 1..L.U 20 274 niKS7V. Misku v- Unileil SUiies, 
4rvi rsupp. • ' . i : ! , ni l <n.n...io??), a / r j , sy j 
l :.2d I,".71 (f. A.r>CI:)?•)): PisciMta v. Ferrari' 
,i<;. -i^n r •ii,,>l». iii>.ri. oao ir, o f, v ir/77). 
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Victriam," claims of intentional t'.trts,1' ;ind 
claims styled its constitutional torts/3 Thix 
lenves two issues: first, whether the court 
should apply the principles of Ferw/Stttnccl 
tu this action at ad, and second, whether 
plaintiff?.' injuries arose out of or wt-re suf­
fered "in the c.Hirse of act.ivity incident to 
service." Feres v, UniU'ri Slates, 340 U.S. 
M UC, 71 S.Ct. at ira. 

E. SHOULD t'EREH/STESCF,L AFFLY 
TO THIS ACTION? 

The jfovornmont .i€eka to dismiss the 
third party complaints on the ground that 
the claims of th* dwft.ndant ihcmical com­
panies are barred hy a .itnughtforward ap­
plication of Feres/Sf^nro/ principlefl. De­
fendant.*, however, argue that the court 
should undertake "a detailed and fro*h ex­
amination of the rationale underlying those 
holdiniap [Fere.? and Ste/icefl in the lig-ht of 
other great and * * * superceding policy 
considerations", Hercules/Diamond Sham­
rock/Monsanto Memorandum at 10, to de­
termine if the Feres doctrine should tie ap-

U . Roiko v. Abr.nns. ?M V Supp 4G. f ! 
(D Conn. 1971), afrd. 45'. F 2d 902 <CA2 1972): 
1 Juvson, Handlinn Fedenl Ton Claims § 155.-
08[4'l[il at 5-!38 

12. Gtiicns National Bank ot Wnukegan v. 
United Stales, 594 l;.2d llSa.CA? 137?); Jaffe 
.-. States, 592 C M 7 i i ( C M 1919), e*rt. 
denied. 441 U.S. 961. 99 S.Ct. 240C, 60 L.Ed.2d 
1066 (1979); Everett v. United States. 492 
f . iupp. JIB. 321 (S.D.Ohio lOSO); Schmid 
RuimfelJ. 41$ r.Supp. 19. 21 iN.D Cal. id79). 

13. Evei-m v. United 5 t J f« , 492 F Supp 31fl, 
322 :S.D Ohio 1980), Nst^y v. United States, 
471 F.Supp. JSl, I D D . C I97») . Mufct v. 
L'-wed States. 453 f Supp 513. 51S (O.D.C. 
1078i, afrci. 593 F.2C 1371 (C.A.D C. 1978); Cal-
liynn v. Uniied States. 475 F.Supp. 1, 4-S (S.D. 
Cal, 1977). .i/'f'd o;i Opinion below. 604 F.2d 047 
IT.A9 1979) tcrt. limiMl. 444 u s . lft?8, 100 
S.Ct. 102!). IJ2 l . X d i d 701 ('.980). 

I t. .'if/' ilso Oow'f. |VIt!m.irnndurTi al 217; TIIOIII|J-
xrKi-Hayward"* iVcrror.ind.uii at 12, Hooker's 
Memorandum at S. 

15. H I T ,ilso DOW'S Memorjndum .nt !<3. 

M. AiilnrJitti some ui tni> principles felied upon 
hy tn? Vitrei Court have sine? been discredited 
or repudiated, see I Jayson Usmillm^ i-cdi-ml 
J'.vt r/.-wrn.i, <. 155 OS U 5-HG ihrm^h 5 Ol. 
niiich .if the Ciiurt's rcawning renuiins val'd 
.'ind |M>ci!iiiir.iVi:. .'iiriii.c.'/ A m : tn^'inc^rilH! 

plied m this cane.1' In support, defendant.^ 
in to the "nmnixtr of occiisions [the Supreme 
Court has] reexamined and redefined or 
ahandoned wi ' tu in reiisons for its aoldtng- in 
[the Feres] i-me." Hercuies/Diamond 
Shumriiclc/Muriaantii Mcmoramlum at 7. 1 5 

[71 IVfendant*' uttompta to reargue the 

underlying mtionale of Feres must be re­

jected, hrurreyr, for two rcaaono. First, 

F^res wus a case of statutory interpreta­

tion. U(\ U S . at 138, 71 S-Ct. at 155. 

Adams v. Cercrai Dynamics Corp., 

F.Supp. 890, 851 fN.D.Cal.1974], a f f d , jSn 

F.2d 4S9 (CA9), cert denied, 432 U.S. 905. 
97 S.Ct, 2940, f»3 L.Ed.2d 1077 (1976). Even 
were this court to believe the Supreme 
Court's rearming r.o orroneoun,1* neither 

the Court nor Congress itself has altered 
Feres' basic holding, that irt anaetmR th* 
PT'CA Congress did not intend to waive 
sovereign immunity with rpupect to injurioo 
or loss suffered by servicemen in the course 
of activity incident to their ftprviw'7 

Corp v. United Stales. 431 U.S. 666, 672-73. 97 
S f t ?054, 20519, 52 L.Ed.2d MS (1577). J j tA: 
c United Staffs. 592 F 2d 7)2. 717 (CA3 1979). 
cm. denied. 441 U.S. 961. 99 S.Ct, 2496, 60 
L t a a l(X>6 (1979); Cofifey v. United States. 
324 F.Supp. 1098. 1087. 1088 (S D.C.il.1971), 
afTrf. 455 iJBO (CA9 1072). 

17. That ConRress. Respite ample 3pportunity, 
n.is taiMd to right »ay possible judicial misin-
tcrprat.ition indicotei; the soundness of ihe 
(•(.•res conclusion rcpirrtlo«« nf ivheihcr sp^cifit 
elements nf the Coun ? reascninR remain valid. 
iV* Umted States ». Ue et al.. 400 F.2d 558 
(CAU l l f l f l ) . tx-rr. .lewed. JIM U i . I053, S9 
SCt. 69l. 2l L.Ed Lid S95 0969). wherem the 
ca«n. Fr.und that 

Congress has acquiesced in the holding of 
r'rrcs [by) permittirtR Ihe decision to remain 
unaisivirocfl wr eighteen years. * ' * 

[Wllien ih« questions are ot statutory con-

'JtrJCIiOn. r.Ot Of mnMitiHi.Jir.ll import. Con 
Aress cnii rectify our mistake, .f liuch it wis. 
or .-hmijc its policy at any '.imc. ar.d .u these 
uiiiumstaiiccs rifVi^riiU is ^ot readily '.u be 
mode. 
41)1) V.20 .it 361. quotlns t lnt t r t •̂»»«•* " 
•Hinith fJullafo R.iilw.iy Cwnp<iiiy e( al., 333 
U.S. 771, 774-75. W S.Ct. WJB. m . 92 ! Ed. 
1077 tlV4H) 

Tin.- reasntiinu of U * i'. now twrWc yr.irv 
^ rnn^cr 
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Jar he jritvernrrr-'iU irtl-

orvioomcn thu Su-
i!<l wjl.h mi in;. I.han 
•iiiijn rci.'wvi;rinir 

. Mil.' l.'nurl wns 
. . . unout t!ni (li:irii|)t,iv..; ..• ffocT.:) 

..^duaoil l i j vvrjf L-UIIIrniinci.'mi.'IH ai:-

tions hy w.-rvia-mon coinijhuniiiu' .lUmt tho 
I'Diuluot .-st' :-.'.j;)i.:nur.i. An i.hc O.' i m l liiLcr 

obsorvLvl in I'uitLiI Stu'.vs v. Bniwr., MX 
li S 110, 7r. SCt. u i , <«) L.Eu. l;.S0 (i!)6-l): 

Tho poculinr ami .iix-cial nilnl.onship of 
tho Sijlilinr lo hi". ntpeMOn,, tho ut'fiVi.a of 

the ituiinUMwrU'e of such suits mi disci-
!>li(l<;. and tin; extremt' result'? th:ii mifjht 
obtain if such suits under th« Tort Claims 
Act were a.lowed for neirlitrent onln-s 
given or mj^ligcnt acts coirtnir.tod in the 
course of military duty, U:d the [Feres] 
Court to read [the Federaj Tort Olaisnsj 
Act as eteludintr claims of [servicemen 
for injuries incident to their service!. 

U.S. at 112, 75 S.Ct. at 
Thus, it is the suit itscif as much as the 

[wssiliility of recovery, that the Supreme 
Court feared would disrupt military disci­
pline and the orderly conduct of military 
affairs. Henningcr v. United States, 413 
F.Jd 814, SIS 16 (CA!)), cerr. .imied. 414 
U.S. 819, 94 S.Ct. 43, 38 L.Ed.^d 51 (197.1). 
To nri'xamine the Fere/i rutionale in light of 
the circumstances of this case as defendants 
suggest, would itself defeat, one of the very 
:actors defendants been to have the court 
rceonsidur As the Supreme Court noted 
long ago in discussing- the relationship be­
tween a soldier and his superiors: 

An :irrny is not a deliberate body It is 
the executive arm. Us law is that of 
obedience No question can tn; lelt open 

••i.'S to th* riffht tu command in tiic officei', 
•'ir the duty of yltedtonce in the s.iidii»r. 
Viiror and L-fficinncy on the purt of the 
oificer and confidence atnunir the snkliers 
in one another, are impaired if any ques-
tion bt; left upon as In their .it.taude t,) 
each uther. Urv.uil StiUcs v, Grimlcy 
liiT U.S. 147, 15:], u S.Ct. f . l , 55, :I4 L.Ed.' 
'3iJ« ( UvjOl. 

I'"'!!' these cea-sony, this court will mjithur 
recntiauitir the undurlyinj; r.-itionain of the 
Fores deciakm nor weigh the circunisUncua 
l-.r:ie prt-snnleit against the "Ferys fuc-
tor:"." I'i.jrht or \Afong-, tin; Supreme 
Court's lonclusiiin that Cuntfress did not 
iniond passage of the FTCA to act :is a 
iv:dv«r or' aovcrcig^ ittununity as to i;liiiins 
of iervicbmer, injured incident to their ner­
vier- ri^muins tlu: Liw ol tho hmd. The 

Ff.res/Slcntr;! doctrine tiar.-. defetidantf' at­
tempt to iieek cunt rihntirtn nr indemnity 
from the United Stales based on ,iny recov­
ery plaintiffs uuiy obtain for injuries that 
arose out of or were suffered incident to 
service, 

F. DID PLAINTIFFS' INJURIES AK1SE 
OUT OF OR INCIDENT TO MILITARY 
SERVICE? 

Thf •wnml i-jsno is whothor -.ho daim* of 
particular plaintiffs arose out of or in the 
course of activity incident to scrviiw. As 
Professor Jayson has noted, 'neither the 
[Federal Tort Claims] Act nor tht» opinions 
of the Supreme Court, huve indiatted defini­
tively the fid! meaninfr of the phrase 'inci­
dent to service' ". 1 Jayson, Handling Fed­
eral Tort Claims tj 155.01 at 5-65." This 
lack of definitiun oomplicuies the tJisk of 
applyinjr the standard considerably, 1 Jay­
son Handling h'eilnni 'I'ort. C'/.i/ms 5 155.01 

)•' Supp. 1)25. :5M (S D N Y l % l ) . , i r , l ,w rt/twl-
ion Mow. 205 r.2d 05« (CAL? 1061) (avaibhili-
ly of vftertins benvlits not controllini;): Mor-
r.-in •'. L/.'iJUti i'l.iic.?, ,Vir> F Supp. nw. 033 
{N.O.f'la. 1071) {Fftes Oar:, claim evi-n though 
pl.'iiiuiif not subiect to :iii!it.iiv i.l]-;0'Olirr at 
time of ioiMiv), n-f .Uio. I Jayson. Handling 
Fi-'.ie'jl Inn CUtims > I.TiiU u 5 'M. 

19. "The Hi ooks J-Vn-j./Jrim-n inn- of cases illus-
tntcs ;hai. ihe inci.lcnl lo scrviiv r.v:! is not 
" i-v r.i, ,ii>fine .mil ajiplv ' W-.ituhnk' v. tjmtcd 
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IN Rt AGENT ORANGE PRODUCT UABIL/TY fJTICATTON 
Cltt uSM F.Supp. 712 (1940) 

at fj-65, but certain principles do emerge 
from an examination of the caaoa. 
1. General Principle* 

(8) First, the phrase "incident t.o ser­
vice" is not to !.>e narrowly applied or "rc-
slnctod b actual military operations auch 
a* field miinuuvcra or small urms instruc-
tiuu." Ha.-w v. Unitcti Suites, 518 F.2d 
1138, 11-11 (CA-I vm). Rather, "incident to 

t:orvicc ' is a Ijroild concept tiiat depends on 
a rational connection l)eLween the plain­
tiff's claim or |<M« and his -itatua aa n mcm-
lier of the armed :'orcer.. Woodsida v. Unit­
ed SLUna. fiOfi F^H i:lt, 141 (CAS iSTd); 
Har-.en v. Coons, 5<)2 F.Jd 13<i3,1365 I'CA 10 
rJ74), cert, dcnivii. 420 U.S. 063 to S.Ct. 
1354, 43 L.Ed.ii 441 (1975). Professor Jay­
son summarizes this conceiH; 

[I]f the serviceman's injury or loss, when 
viewed in all the surroundiiiK circum­
stances, h.ii LI real and substantial rcla-
tioriship to his military service, it will be 
regarded as incident to service and conse­
quently barred under the Feres doctrine. 
1 Jayson. Handling t'eceral Tort Claims 
§ 155,02 at ^-6€.w 

|9J Second, the cases applying the Feres 
doctrine emphasize that "it is the status nt 
the claimant as a serviceman rather than 
the legal theory of his claim which gov-
ci na." Rtilko v. Abrams, 338 F.Supp. 46, 41 
(D.Conn.1971) (emphasis added), aff'd on 
opinion M o * , 45r. F.2d 092 (CA2 1072)." 

Thus, the Feres doctrine has barred the 
e!air>i»i of o f f duty acrviccmcti injured be­
fore leaving their military base. Watkins v. 
Unit.fd St new, 462 F.Supp, 980, 988 fls* 

20. Sec also Heuly v. L'nitpd Sf-ltes, I1'.Supp 
.•>2S. W i'.S (3.D.N.V 1901). atrd. 20.1 F.M 
(CA.! i9Gl) ("r.pecial i-oldicr-Govemment rcla-
O.jnship which f.-mbracfts the incidtnt-to-service 
•.on,:eo( covers (hose wrunys which, ,ilihou(jh 
rot sustained in the coursu of mctive duty, i r t 
iio <:lo?elv rvlati-d to ,t ihut Ihey may be dccintiJ 
aicident' to ihat duty"); I Jayson. Handlinf; 
rrder,-,! T'jrt Claims •> 155.̂ 2 i t 5-79 thruuBh 
:; H0 ("in Older l-ir j claim tc b«t service-inci-
Cent, ll\cri> ('n.-a nut havf to he ;uiy prnxiiYintc 
,-:in*.ni<yi in Ihi' nnmnion law tort ncriac, t)t:-
• ween the military scn-ici* or einploymsni m 
the damani;. All thai is rcquirod is (h:.u as an 
incliltfiii oi ms service or employment the 
claimant is Dluced in a position whnre he i.-s 
surroiiiided with comliiirn* UM'-IIM nut: to thu 
.'lalm "J. 

(S.D.Ga.1977), uff'd on otiimon Itnlnw, SHT 
K.2d '279 (CAR 1979), of off duty serviceman 
injured ^hile "hitching" a ride home on 
military aircraft, Atvhvr v. Unitnl Sums, 
'217 F.2rl 548, 552 (CA9 1954), cert., denind 
348 U.S. tlM, 75 S.Ct. 441, 99 L.Ed. 745 
(1955); flomhtas v, United Suites, 202 
F.Supp. 520 (D.Ore.l9<j2); Fms v. United 
states, 191 F.Supp. 3<i7 (E.D.N.Y.1961), and 
the wronf j fu i dij.-ith clann of die widow Of a 
serviceman killed in an air crash while re-
r e i v n g f l ight in*tru<;lion t n w u r j u cfimrncr-
cia! pilot's license. Woodaide v. United 
States, m F.2d IIM (CAr 1979). 

[10] Third, at the time of his injury 
plaintiff need not be on any uiililary mis­
sion. Feres v. United States, 340 U S. 135, 
7' S C T 153, 05 L.Fd. 152 (l»o0> (aorvict.-
man died when barracks he was sleeping in 
burned due to defective hewting iini-) r

a nor 
subject to miliury discipline, Hall v. United 
States, 451 P.ad 353, 354 (CAI 1971) (no 
"connection between the activity whieh in­
jured plaintiff and [military] discipline'' 
necessary j . " 

Professor Jayson concisely and fairly syn­
thesizes thu "incident to service" cases as 
follows 

The duty status of the scrvieernan-claim-
ant is of particular significance in deter­
mining whether the injury or loss was 
incident to service. The [Supreme 
Court's rationale in Peres/Stencel J ap­
plies to almost every situation which can 
be cnvisjipjd in which che injury or loss 
waij sustained by a serviceman while on 
duty ()« diatingxiiahed f rom one who i i on 

21, See nho U. S. v. l.ee. 400 F 2d 358, 5<i2 (CA9 
\ \m) . cen denied. 393 U.S. 105.1, R0 S.Ct <S9l. 
21 L.lul.2d (593 (IOCS). Kitoch v. United States. 
3 If: F.lti 5.12, 5.14 (CAG IWYI); Fnrior v tj,„i. 
ad States, 372 F.Supp. 208. 210 (M DKIa.1973). 

22. ice also Has.': v United States, 518 F.2d 
11.18, U-H (CA4 1975) iFeres hars clantl or 
off-duty stT-icpman injinwl while riilmi; .i dnn. 
iterous heme rented from a Marine Corps sta­
ble). 

US, See a/JO I lass v (Jniteii SUtes. SIB F.Jd 
' I IS. IM')l'CA-l l<)7.'il: ./.-trnrv - f/nff*/ St.*?*. 
338 F..Supp. 13hl, i.lflS (D R.I 1073). atrd. 530 
I"2d %2 (CAI), <wr. denied. WJ U.S. M8, 97 
.I.Ci. "iZa. 50 L.!.:u.2a r.Ofl (lOTtil. 
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loavo or furlou^O, wA It. scoms SOLU' to 
:<Hy thai the Feres .loi:irir»« wil! always 
.i|>ply in. such circumstances. I Jayson, 
Himiling Fcthnxl Tort Claim* i 155.02 .it 
r, (50 through 5-"1. 

[ [ j f the serviccmi.n's injury or lo.sj oc.eurs 
while he .a ui'r .luty, wlnl^ >,<; is not 
w'thiti the physical confines of his mili­
tary h;w^, whilt \w. i» (Hit engaged m uny 
military mission, ami is nor direelly umhr 
mi'i'-.irj' discipline, it is likely that the 
Br<*>ks doctrine Allowing Tort. Claims Act 
recovery will ;ipply: ' u ir otht-i words, 
thai 'he injury or loss will be regarded as 
nor, incident to snrvicvi. (t should l>« not­
ed, however, that the application of 
Brooks jjeneraily rertuirfK all of th^ mcn-
tioted factual elements to be present. 
Contrariwise, if the injury or 1<M»» oocure 
while the serviceman is on duty, or— 
without regard lo whether hr> is cn or off 
duty—if i l occurs on the military base 
where, he is stationed or on a mititnry 
aircraft where he is directly under mili­
tary control and discipline, or if it occurs 
while he is engaged in a military mission, 
it is likely that the Fares doctrine exclud­
ing the claim wiil apply Again speaking 
generally, the. presence of any one of the. 
mentioned factual elements will bring ap­
plication of the Fema doctrine. Jayson, 
HutKtlmg Feilerul Tort Cl.ums •» 155.02 at 
5-1)7 through 5-68. 

Z Aiipiication of Fens/Stonccl to Plain­
t i f f s ' Claims 

(a) Plaintiff Veterans' Claims of Expcaure 

[11] The uHerans' claims of injury 
clearly arise from their alleged exposure to 

2-1, In Urortfcs v Uuitorf States. 3.17 U.S. ty. Of) 
S.Ct Sift. 1)3 I. lid. 1200 (HMO), the Suri"-.*-.* 
Court nifiU t h j l .i •lervirifirun nuiy recuvwi un-
iler ire FTCA On cl.nins winch !);ivc no rcl.i-
tioii'.liin la Ins mil,tin-;,' j trvitc. Amlcl|l,ilini^ 
the is . ics iilinn.ncly coiisrlirrcd in /•'<*/«• oil'.' 
'.''I'm M'.e:'. t'le Court muted: 

wc .nc Ui'ilmn with :.n ;t»-.:nJi-nt which havl 
nutlimn to ilii with 'Iii.- Hruoks' .irniy careers, 
miu.i^s ri , i d.i.'u.-U by Uirii icrvmc except in 
the sense iliar M huiTi.in events UcpetiU upon 
what h.i'i li iiiispncJ. Were nic .ircidcnt nwi-
n r n t h i .I'.c H f ioW^' « ' ! -ICC, : l u l l o l K l l l f f i .TCII . ' 

Agent Orange during their military service. 
WhiU virtimliy .dl of thu veterans allege 
(hat their exposure took place in southeast 
Asia an n direct cwult of government of-
fon.s to defoliate the forest.-! during the 
Vitjtnum war, ;he circumstances nf each 
veteran's claimed exposure, tv.ny vary. 
S-imo claim to U.ivc been dirnctly sprayed 
with Agent Orttngc; some claim lo have 
come int., contact with Agent t)range AS a 
result, of being transported through sprayed 
:iroiy, uthers ciuim to have been c,:q)os**d to 
Agent Orange by ingesting water or food 
nontarninated with the herbicide, and still 
othe-j claim exposure during the transpcir-
lution ^nd handling of Agent Orange or its 
containers. 

Whatever the facts surrounding a partic­
ular veteran's claim of exposure may f v , 5 5 

each veteran's presence in southeast Asia 
resulted solely from their military w-rvice, 
and, as to each veteran, "as an incident to 
his service or employment [he w:vi] placed 
in a position where he (was] surrounded 
with condiiions sjnvinvt rise tn th* 'ilaim" of 
exposure. See I Jayson Handling Fetleral 
Tort Claims 5 155.02 at 5-78 through rv-79. 
F.ven VHterans who claim injury as the re­
sult of KXposure to Agent \)rnngn whi.t, off 
duty ire within the parameters of the Feres 
doctrine because "when viewt?,-.! in all thii 
surrounding cireumstances", a veteran's ex­
posure in southeast Asin to .< herbicide uyed 
for military purposes "has a real and sub-
iltantial relationship to miiitiiry wrvice 
" * * ttnd conscquentiy [his claim] is barred 
under the F f r r s doctrine." 1 Jayson, f/un-

ivtiie would he prp'.emeU We ixp»ss no 
op.,nun • j LU ii - - - .1:!.' U.S n. 52, 89 
S.Ct. J I '^O 

IS. LVfeiKlanlN' ancinpi'; m roiinuctn'ii with 
inis incl '.ifi to rc'tuiri.' indincliul f.ictu.il iiear-
mUR . i n ' i ' , ' . ' ^ir^«,tTi:.t,»i>,.-u.i '- '.n.l! '•'ClPf'nll s 

exposure tu Agent Orainje must Ije o ' jwcd. 
Mich reicedon. howevrr. diies not prt't.-.uJ.! M-
Mri irtamiMatiun ot imlividu:! piauaifts e niccrfi-
mu thu crctuvstances at their eXvXjsuri; tu ihe 
tfXlt»ni that they nr.iy •^•..r <>.» »'l'er uvuw:,. i . K-
'I'.ilivitHcil liahilily or ilam:!-,;!? iiucaiinn'i. 
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dlinfr Federal Tort Claims i 155.02 5-

Tho analysis is similar for those veterans 
who claim that r.heir exposure to Agent 
Orange occurred within the United States 
or places othur than southeast Asia during 
their milimry service. Their handling, 
trLtisporlation rr distribution of Agent Or-
uiiyu during the course of their military 
duties WHS incident to their service, and 
their cUin-is .11 e eijually barretl under the 
Fores doctrine. 

(b) FW-Discnargo Failure to Warn 

Only one of plaintiff veterans' claims 
docs not fall easily under this analysis, i. e., 
that defendant-s breached a post-discharge 
duty to the vctnrans by failing to notify 
them of new scientific information concern­
ing the possible harm that could result from 
exposure to Agent Orange. Plaintiff veter-
uiui allege thai: defendants' failure to in­
form them of possible dangers associated 
with expo.iuic to Aycut Oninge prevented 
them from seeking more frequent medical 
csxiLminutiona iiml thereby inauiing e»i ly de­
tection and treatment of disease. Defend­
ants sovli indemnity and contribution from 
the government on this claim too. 

Dufcndatits rely on three cases in opposi­
tion to the government's motion to dismiss 
thcae "poat-diuchitrge" claims: Schwartz v. 
United States, 230 F.Supp. 536 (E.D Pa. 
1964); Thorn well y. United States, 471 
F.Supp. MA (O.D.C 1979); EWett v. Unit­
ed St:ite*, 192 F.Supp. 31S (S.D.Ohio 10t?0). 

In Schwartz v. United States a sorvice-
nuui liL-utcd for a sinus condition during 
the coune of his military service had a 
radiouctivc dye, uinbiulliur, inserted into 
his sinus. After discharge from the mili-
tnry, p b i n l i f f sought additionail medical 
treatment for his sinus difficulties, but the 
Viftorana Adminifitrfttiun hoapitnl that oon-
siderud his trcii tmcnt failed to obtain and 
ftvarninu hi^i modictl rccor'-ifl, and, ita u re­
sult of the hospital's negligence, the contin-

26. Vcc also 'Vr.odSide v. Ijwted Stutet. QW 
F.Jd UM. i-H (CAii 1S70) (-Where (he twu [the 
injury Ciiuainij .i.itivtty jml the Ai-n\ed Fjref.i | 
;ire flo.*ly Li.ssoci.ueil :ir iiiittiMlly I'el.ilcd. the 
.i.-tivity will he deemfd "Incident tu service" 

ued pHjsenct: of tho earlier-inserted umbra-
thor went undetecleil A.s :\ result olaintiff 
contrac'.eti caneer. The court held that 
Feros did not bar piaintiff? claim aguinat, 
the government, because plaintiff's claim of 
negligence lay not in the original insertion 
of the urr.brathor at the time he was in the 
military, rather, the court found that the 
actionable negligence WHS the hospital's 
failure '.o take n.-asnrable steps to diagnose 
and solve plaintiff's problem, the continund 
presence of the umbrat.hor in his sinus, '230 
F.Supp, at 539 40. The court further 
opined that the government was negligent 
for its failure to followup its umbrathor 
pitients in order to inform them of newiy 
discovered dangers associated with the 
drug. 2:30 F.Supp. at fvlO. 

In the second case relied on by the de-
fendanta, Thornweil v. United States, a for­
mer .-jerviceman alleged that he was inten-
tiiinnlly drugged with LSD as part of n 
secret government oxperimenl and that the 
gn^rnmen t negllgontly failed to warn 

plaintiff that his exposure to che drug sub-
ject(?d him to certain m«dical risks. The 

Thornwell court, noting the difficulties that 
courts encour.tcir whun the acta complained 

of commence while plaintiff is on active 
duty and than continue until well af t^r 

discharge, 471 F.Supp. at .'150, held that 
Thornwoll ' i claim against the govi?rnm«nL 

was not. barriid by the principles of Feres 
hwni!?.'" he did not allege merely continuing 

negligence. Rather, 

[h]c claimfed] that he wa.i intenthiiAlly 

harmed while he wis on active duty and 
he further claimfed] that, after he i«;-

came a citizen ( lef t the mili tary], the de­

fendants fo ikd to e^erciix; their duty of 

care by neglecting to rescue him from the 
pouilion of diing'-T which they had creat­
ed, * ' * two distinctly separate patterns 
of conduct, on-; intentional and [..-.mo] nvy-

ligent. 4"1 F.Supp. at 351. 

even though not an esseniMl or imeiyvd part of 
the missicn ot the Armed Korcet r . i f j even 
thcu^h Uitt.-4i.ly inviilvinij a command rnl.t 
Moriship between rhe soldier mul rhe itnlitMry"). 
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Thy Than)well court then found that 
pluitiliff .di..:Rftil "two entirely .liffo.rcnt 
torts", and •jinr.f thu "compUint [was] p»:r-
t\\:tly cicur n ity ;il!og:aion tlmt 'ho mml.-
(rout act occurred, its ciui.-e'.y. after 
(iilumtiff) altiiineit r.vili;\n .<i:itiis". 171 
F.Supp. at 351 (emphasis ;n oripnal'i, plain­
tiff's claim of ^ovurnmental negliitence was 
not barred by Fere-j. /</ The Thornwell 
court divided the cases involving servioc-
men's claims of post-discharge negligence 
into three typos: 

To summarise the relevant precedent, it 
appears that there am three types of 
personal injury cases which involve post-
discharge negligence. In the first case, 
the military performed separate negli­
gent acts (i. e., r.wn .improper operations), 
one before, and one after, discharge: 
United States v. Brown. MS U-S. ^ i 7 ' ' 
S.Ct. 141,99 L-F.d. 130], and Hunge.-iW 
v. Unitcii States, m F.Supp. 581 (N.D. 
Cal.lOCl), rvv'd uu Ml tut urounda, W l 
1-26 99 (9th Cir. 1962), S.ith clearly mdi-
c.vtc that the injured vetcnin muy njcovor 
for the later aet. In the second case, ;i 
.tingle negligcmt :u:t occurs .md its effect'* 
linger after discharge; Feres v United 
States, . m U.A. 135 [71 S f t . ISH. 95 
I..Ed. 152] (1950), holdi that, under some 
circi.ur.itancfi. this one act b subject to 
intra-military immunity. Third, the mili­
tary may commit an intentional act and 
then negligently fail to protect a soldier 
turned civilian from the dire conse­
quences which will flow from the original 
wrong. Tins Court holds that, under such 
circumstances, the injured civilian may 
have a valid claim against the tort fea-
nors. The later negligence is a separate 
wrong, a new act or omission occurring 
after civilian status is atuineU; tho 
perpetrator* of this wrong must be held 
.iccountable for their conduct. I " ; 
F.Supp. at 352. 

In defendatit-M' third exse, Everott v. 
Unilod States, W i F.Supp. 31!* (S.D.Ohio 
I'JBO), the wife of a deceased serviceman 
'*iied the government churning that her hus­
band's death by cancer wa.i the result of bij 
being intentionally exposed to large doses 
ol radiation when he was forced tn imtiki-

pato as an Air Foree enlisted mar. in .Tiil:-
f.iiry mo nc uvors ir, a nu.dour biant ar*fa Wss 
than one hour after ic'.onation of the miclij-
nr dijv.ci.'. plaintiff iirtr"'"' r ' u i r , 1 l ' t ' t > , N -
btind':< march through the hazunluus .trea 
w.u purt of uu i'Vt*Ttm«nt;il jiroject to test 
the ei'r'ccts of nuclear radiation. Refusing 
to .lismiss plaintiff i claim of i)ost-<li3char;e 
negligence, the Everett court found that 
the fact yicture "properly falla in the third 
category" of the Thornwell analysis—inten­
tional act incident to service, plus a .sepa­
rate wrong of poul-disehargc negligence. 
492 F Supp at 325 

[12. 13! These cases are disl-ingtiisliable 
from the facts at bar in several important 
respects. First, unlike the Schwartz case, 
the post-discharge negligence asserterl here 
is not separate and distinct from the nu­
merous acts of negligence alleged to have 
occurred incident to plaintiff's service. 
Schwartz, who sought medical treatment 
after his discharge, had a preriischarge con­
dition that was improperly diagnoHcd and 
negligently treated after discharge, Thai 
the condition arose due LO guvisi mnent in-
itallation of the umbrathor in plaintiff's 
sinus while hi; Wiia a -JCI v;ccman 'Irtta not 
alter the fact, that the governmental negli­
gence occcrrcd, in its entirety, long uflor 
plaintiff becam-i a civilian, Unsupported 
dicU aside, Schwartz abinda only for tho 
proposition that recovery for negligent per-
foimaocc of pcnt-diachurgo nwdlcai treat­
ment is not barred merely because the orig­
inal condition urvue from rmvlictd r.r^armfnt. 
that is aot actionable under Feres. 

Thus, Sehwur'J, pro()erly falls under 
ThornwelFi "first case", where "the mili­
tary performed separate ncgligem act.- (i. 
e. , two improfcr operations), one before, 
and one after, discharge". •171 F.Supp. at 
;t.r:2. Here, plaintiffs claim of post-dis­
charge failure lo warn docs not present n 
separate an<! distinct act of post-lischarge 
ncgi.goncc on ili«! part of thi: govcrniwont. 
Of course, any veteran in this r.ase who 
f . tccM .' iitualion 'inalogoun to HebwartK 
that is, v/ho seeks post-discharge medical 
iuaialanci'- from th<; jfovorninont for un 
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Agent Orange relaied maiady and i.s negli­
gently treated at a jroviirnmoiu hcnjiita!. 
may prox-cute his claim for negligent treut-
tni'nt with'.iiit the /''ores in^Wimi n;. 

Second, unlike thi T'lornwe/j ar.(i K.-orctt. 
cases, p l a i n t i f f s her* d.i r o t allege tha t the 

griverr.rnent closed them intentional harm 
by subjecting them tn .'i fom of human 
cAperimenlotiiin. Thornweli, joined by Ev­
erett, emphiisixcd the distinct.on botw<««sr 
case'i of predischarge tort.̂  that were inten-
T.i';nal and iho.>e that were negiie«nt" 

Mr. Thornwell * * ' dov.i not allege a 
mere cnniinnir.g 'ie>:ligent. rmiasion 
[which would txj barred by Feres]. He. 
claims he was intcntiyna//y harmed while 
he was on active duty and he further 
claims that, after he became a civilian, 
the dofendiints failed to etfercise their 
duty of care by neglecting to rescue him 
from the position of danger which they 
hat! created. * 1 " Mr. Thornwell's 
claims for in-service, and out-of-service, 
injuries, certainly invoUe two distinctly 
separate patterns of conduct, one inten­
tional and fone] negligent. 471 F.Supp. 
nt ;i5l (emphasis in original) 

Thus, both the Thornwell and E'emtl 
courts were presented with the "third case" 
in the Thornwell analysis, where the mili­
tary "commitlsl an intentional act and then 
negligently iailfu] to protect a soldier 
turned civilian from the dire consequences 
which will flow from the original [imen-
t'.unal] wrong." 'HI K.Siipp. at 352. Here, 
the parties do not dispute, that the govern-
mer.t'i uiouvef. in using A^ent Orange irt 
southeast Asia wore valid military objec­
tive:!: dcfoliittc jungle growth to deprive 
enemy forces of gr.iund cover and destroy 
onomy crops to fc-strici enemy's fO'Xl sup­
plies. Unlike Thornwell and Everett, plain­
tiff; hern dc not aHcK1-- that ihe government 
co mm it ted "an intentional -.wt and then 

n. 'g l igfont ly f i i i l [ . : d ] to i n u t c r t [ t h C m j " , 

Tlwrnwell v. IJrv.teii Slates, -171 F.Supp. al. 
ilfiti: Rverett c United Stale*. 402 P Supp. 
at :525. Accordingly, the wicts at bar do not 

i i . In .VeMilLm v. Daw. CV HO I I i;i (FDNV 
GCI';, and fTW.T .' Vnw. CV HO 1̂41 (EDNV 
Citl'lM. ' . > * ; i i ' 1 ' imif!.;, i l l i-iiiitmnn tu l u i v Uccn 

present the "third case" of rie Thornwell 
analy.ti i . 

If this case fits withm the Thorn well 
analysts at all, it is the. "second case", where 
"a .single ncgiigerit act occurs and its ef­
fects linger after discharge " 471 F.Supp. 
at. "fili Despite all the incansistencies per-
vuding thi:> difficuiL area of analysis, "it is 
ciear. at the very least, that a. mere act of 
regtifitsncc wh ich takes place While the 

plaintiff is on active duty /.nd which then 
ro.nvv.ni uncorrected a f t e r dischisugc, is no t 

grounds for suit". Thornwell / United 
Suites. 471 F.Supp. at 351. 

Plaii-.tiltV complaints hire neither allege 
nor support a conclusion that the post-dis­
charge failure to warn was sufiictcr.Uy iep-
arn te ami -Jir.tinct f r i r n the i i i i u e r l y i n g " i t l -

cijent to service" tort clAims. Moreover, 
the Frtrps- doctrine bam cioima that .lie not 
orly "incident to service" but also those 
which, lik-1 Ihew. "arise out of" miliui_» 
service. The injuries here alleged arc "in­
separably entwined" with, and directly re­
lated to, plaintiffs' military service, see 
Healy v. United States. 1912 V Supp. 325, 22ii 
(S D.N.Y.Wei), a f fd on opinion behw. 2»5 
F.'Jd m (CA.a, 1061); Kildufi v. United 
States, m F.Supp. :J10, Wi {E.D.Va.t9?fl); 
1 Jayson, Handling Federal Tort Claims 
§ ISAMajtb] at 5-124. The impor'ant and 
wcil established principles of the Fcms d-7C-
trine cannot be eircumvftnted by incentive 
presentation or artful pleading which at­
tempt.'; to create an actionable post-dis­
charge claim out of what is ir reality a 
claim of continuing neglect. See Thornwrd! 
/. United SUies, 471 F.Supp. at .'152, 
(cy The Australian Veterans' Claims 

[141 The above analysts applies with 
crjual force to the claims of the /Vustralian 
veterans." The only reported ease on 
point, Dnberknw v. United States, 531 F.2d 
735 iC.A.9, 1378), reachetl a similar conclu­
sion. There, the claims of a Wc?t German 
serviceman, kill'-d. performing duties inci-
denl tn /nnt. military activity conducted by 
the United States and West German 

.•\u:;ir:ili;.;n war v.'U.'rjns wl'.o r . id ',crvi>d jointly 
w i ' h AmeriLan l-'ot'i'ri in Vietnam M-CI* ..'•.or-
:>»';<•'i for i t i jnnrs c.n.-.ed hy .-vijeiii Oranije. 
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j/ovvriiirents, wyn1- hold harrcil 'inilor 
Frrcs. The DiVH-rkuv. cuurt or^loi-l.-ik .iii 
• inalysis ol' tin; ihr'.»<! "F<:r".s f.'ii-tor*" .mil 
oOiielmlwl that Fen.-:: apiMios .villi oijual 
forci.' to foreign iKirvitt'iiicn irijur(:<l irnii'lyru 
to joint military aeliviiu-* lnmaoiiO (1) thi 
senpo of tho 'otiiltid States gov..:nimi!nll.> 
linliihty slionlil nor. lifpond on tho I'.Ttnilv 
of thu location of any servieerian'; 'kity 
station, whether that, aervicoman is an 
American or foreign xirviccman; Ci) the 
fore'mn government there involved had pro­
vided a means of compensating veturans 
ami their families for injuries incicient to 
service; and ffl) the possible disrupiiyn of 
military discipline resulting from .••.ervicc-
mens' claims is simitar whethci the .ic.rvic^ 
man ia American or not. 581 Iv-d at 738. 

Here, the claims of the Australian plain­
tiffs clearly fall within the Lhibttrktw anal­
ysis. The Australian plaintiffs cunccde that 
their presence in southeast Asia during the 
period in ij.iestion was tbe direct ror.ult of 
their country's participation in joint mili­
tary operationa *ith the United St'iii-'s, 
memorandum of Australian plaintiffs at 3, 
and tboy acknowlc<ii;'i the oyKt.firi^e of U 
compensation scheme for Australian veter­
ans .-similar tn that provided by the United 
States government. Memorandum of Aus-
tndiun plaintiff* nt. H. Moreover, to rule 
that the United States government has 
wiiivad sovoreign immunity M'it'i respect to 
the tort claims of foreign servicemen but 
not with respect to the claims of American 
servicemen would distort the underlying 
purposes of the KTCA. defy common sense, 
ami almost certainly be contrary to tho 
intent of an elected Congress. Since the 
court determinvs that the Australian vctui-
ans could not maintain an action direct:}' 
against the United Stateu, defendiinu in 
turn may not. mainlam their third party 
:icli-:>ti for indemnity or conti ibmion hasud 
on any recovery the Australian veterans 
may obtain from ihciu. /junect ALTO zngi* 
mmrintf CV/>. v. Vnited Sides, 431 U.S. 
Wti, 07 3Ct. 'iO>i, 52 L. IMI .AI W> 11'.177). 
Ul) Derivative Claims of Spousca, Parents 
and Children 

[15] Although the /'V-ivs doi trinc docs 
not apply lo the servioeinon's nu.it of am 

insofar as their jwn direct injuries or 
dwiths arc. concerned, i Jayson, Huntlling 
Fedenil Ton Chirns 5 l.W at 5 142 through 
.V-i-lJi and cases cited '.herein, Feres does 
bar suits by a serviceman's family for dam-
at'cs resulting from injuries the serviceman 
stiffvred incident t.o service, ! Jayson. Han-
lilinu Friieni Ton Ctuims § 156 at ;»• 144, 
even wiicre the derivative action is '.eenni-
cally personal in oliaracter (H. g., wrongful 
death. Ions of consortium). Van Siukel v. 
United State.-;, ^ F.2d 87, 91 {CAB lOm. 
This primaple is demonstrated by Feres it­
self, where two of the throe suits barred in 
that decision were wrongtul death action.-, 
instituted on behalf of widow? of service­
men who had died from injuries suffered 
incident to their service. Feres v. United 
Stzlir., United States v Grggs, 340 U.S, 
135, 71 S.Ct. 153. L.Ed. ir,2 (1950) (Ue-
ciding appeal:; from feres v. United i'Utca, 
177 F.2d .r.35 (CAJ 19-W), and Griggs v. 
United States, l'i8 F.id 1 (CA 10 1040)). 

further, application of this rule bars 
claims of mental anguish suffered by fami­
ly mcmliers, DeFont v. United States. 453 
F 2d IZ t i , 1*240 (CAI 107*2), cert, denitd. w i 
US. 910, 92 SCt. 24:j6. 32 L.E.d.2d 684 
(107'i) (wife's mental anguish over made-
quate care provided serviceman hiwhand 
not separate and distinct claim under 
Feres"), and also oars the claims of veter­
ans' spouses who allege damages that actu­
ally were the result of harm done to ser­
vicemen, Jfarte/i v, Covtx, F2d i:«53. 
i:}»i5 (CA 10 1974). cert, denied, 420 US. 

95 S.Ct WIW. 43 I..Ld.'Jd -Mi (1970) 
(mother of accidentally conceived child can­
not recover fur negligent vasectomy per­
formed on serviceman husband). 

Applying these principles to the case at 
bur, it iy cl'.-iir that members of the veter­
ans' families may not maintain actions 
nguintt. th* United -Stales based on their 
dcrivativo claims (e. g.. loss of suciety, com­
fort, eompjiniwishiy. service-i, consortium, 
guidance and r.ipporti. or claims that result 
from a •ierviccman'.-i miury Ut- g., miscar­
riage). Accordingly, under the principles of 
.•itu-ncel Aero, the defendants may not seek 
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indemnity or contribution frnm the United 
SUtes for any liability imposed on them for 
claims ot this iwiture. 
I'U) Ciiims of Direct Injury t.o Veterans' 
Children 

Only the velurtins' chiidren's ciaifi' of di­
rect injury retpiiros additiona. analysts. 
Hero, ehiUiren of Vietnam veterans allege 
that they have suffered genetic ami somatic 
Injury as a result of a parent having been 
exposed to Agent Orange. This presents 
the dif'ficu.t tiuestion of whether the inju­
ries suffered Oy these childrun, whu >\ie nut 
and never were members of the military, 
ait derivative in Junes suffered "incident t-J 
or arising Out of military service", or 
whether they arc direct injnriep. imifyen-

denl of those of their parents, , , , ^ , . . 
,, . , pensed m an action maintained directly 

The closest precedent is Monaw ». t-.-tecv. i ( ! j i t ^ g o v e r n m e n t Consequently, the 
States. No. C 79-08M (N.D.CaL Nov. 2. m a y n r t l Mek indemnity or con­

flicted or. the serviceman at the time of 
exposure. Thus, although Agent Orange 
may ultimately be fountl to bav« caused 
injuries in subswjiicntly conceived children, 
those itijurioi, nevmhel«.'N.i, aruac uul uf 
and were incident to '.he service of the 
paicut, Tu holi'l otherwise mi^ht cprn the 
door for governmental liability to countless 
jrcrHo-ution.i of cluimnata hovinjf OVIT 'iimin 
irdting genetic reiatienship to the person 
actually i r iu rc i l 

[161 For these reasons, the court holds 
that the children's claims for genetic injury 
and birth "tefacts from Agent Orange expo­
sure of their veteran parents arc injuries 
suffered "incident to and arising out of 
service" under Fares and cannot be recom-

1979), wliert; p la int i f f , U>: riaughtrr o- r. 
serviceman exposed to radiation during his 
military service, claimed the (juvornmont'a 
negligence towards her father caused her to 
be affected with "chromuacrsial and genetir 
change" which m turn resulted in her bein^ 
born with a birth defart Yfonfico v. United 
States, slip op. at 3. There, the court held 
that. "[t]he test of Feres is whether plain­
tiff's injuries have as their genesis injuries 
allegedly sustained incident to the perform­
ance of military service", slip op. at 3, and 
found plaintiff's claim barred under this 
standard because "[plaintiff's] injuries are 
directly related to and arise out of the 
injury sustained hy her father at the time 
he WM a member, of the United States 
Army." Slip op. at 4, 

In the case at bar, the children's claims of 
genetic and physicai harm are indirect bc-
cftuse they arise, only as ihe result of inju­
ries tc their veteran parents.88 The injuries 
alleged by the children had their genesis in 
the exposure of their parents and, .issummg 
that Agent Orange could produce the ge­
netic changes alleged, the injuries were in-

<;,:,.in.«/h:it •in.-iioi/MK is Hanen v Coons. 
.r>02 l'.2d 1363 (CA 10 i!)74), cert, dcnieil •»:() 
!J S. %3. Ofi S.C t. 1034. -IS LFal-id Ml (l!)75l. 
ulierc a serviciMnan .ino nis wti'e MirU tin- U.iii 
ed States tor the costs ot rauiiiK a child acct-
d-iil.illy concciveJ af'cr .1 ncyliuem vasectoiiy 

tribution against the United States for any 
liability they ultimately may incur as a 
result ol Ihese claims. Stencel Aero Engi­
neering Corp. v. United States. 431 U.S. 
G66, 07 SCt. '2054, ^ L.Ed.2d SCO (1977). 

G. DEPENDANTS' REMAINING CLAIMS 
AGAINST THE! UNTTPT) STATFR 

Defendants havo sought to style the re­
maining claimi of their third party com-
plaints in terms of constitutional depriva­
tion and torts committed directly Against 
them by rhe United States. This appears to 
be another exercise in pleading m an at-
temwt to avoid statutory jurisdictional prob­
lems beciiuse, notwithstanding the defend­
ants' characterizations, these remaining 
claims against the government are rot tort, 
claims; rather, they are essentially contrac­
tual in nature and must be so treated. 

[17] Congress has cunfeiied on the 
courts jurisdiction over contract ciaims that 
IS differeiU from tlmt over Vart claimo, Un-

oi; tlie llusOai'd. There, the com"! cnnsitlercd 
oi,l> ihe damage done to tlie iuifhnnd and dis­
missed the complaint undo'' F-res without rc-
ij:ii-d lo l l ' . . - wifi! ' . : chiim ^il i r j e t ^ ' x l f n t injury. 
r,?M F 2<\ at MM. 

9 Z ' d 0 / . Q 6 - C C / . ( O T Z ) 
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der Tieker Aet. 28 U S C. !j MOl, juris-
(iie.i.ior> far any claim f'mmiotl upon un :t.\-
press or imphoil contract with the United 
States ia conferred on the i.'ourt of Claims, 
where ciiao:) aoundinL; ir tort may 'lot bo 
mamtainwi. The United States Distnct 
Courts nave eotK,'.;rreiit .juristliction over 
rrntract claim.", hut inly when the claim 
does not axcted .tlO.'dOtl. -JjJ U.S.''. 
S KWliiaH'j;. Here, it is bcyoiid dispute 
t rat delcnnants' remaining tr.irrl party 
iM.u.-iis against '.he govorritnent involve: 
more than the $LU,IXK) that deprives this 
court of jurisdiction over them. Conse­
quently, r.aw government's motion to dismiss 
must be granted its to tine remaining cla ns. 
Of course, dismissal of iJefcnd-mts' tnird 
piiri.y d.iiins here i i without prejudice to 
dc feu diu its' right to purine their claims 
.ij;idii*T. the n^vt'i i i in tnl in the proper To-
r u n . 

I I . OTUKR CLAIMS OF IMMUNITY 

Aifti ' i i iK in Lilt iillcniativi:, tin: United 
tkatia socks to diainiM defeiidaula' ti i ird 
purtv compldint-; uudei thi *e atittutury ex­
ceptions to the FTCA. the cuiiibulant ex­
ception, a U G C. $ 2080(J) limiiiumly not 
wuived fvr "[ajny claim arising our. vif tlitj 
combatant nc.iivities of the mi'.iuiry * * * 
during time of wtvr"); the foreign ormnfry 
•)MC«ption, 28 U.S.C 5 :>6«0(lt) (immunity 
not wr.ive.i.! for "any claim Arir-iFi^ in u for-
f i gn country"); ind th(j discrationury fyiic 
Lion i'vcrption, 2S U.S.C ^ 2«S0(;0 (immuni 
ty enntimtM for ' •jr'. or omitxioft cf un 
employee cf the govrrnmofit • * • h ^ i i d 
ttpor th*j exercise or [lerforniarice or the 

PiaiHitfs jr« ci'Ki'jni.-.J thai rlic isiucs here 
tv sume csvem. novel, ..nd Uir smjri i j ar^te 

o'eril.; .;rlv.iriu''l hv ..ii p.-m;*!; vl icld .e.ju: H 
-lesi tlut ihe iiiw; exprcsieij and r'llinus 
:ii;iJc in this ucrision art mn riitirely free i'roni 
Jtjulst. A<.,.N<uinKly, .my yljinntt ivtio believes 
r l i m ( ^ I h , „,3V' h : ) v f u . . . j j . i L ; u l r T , A t . i , u 

Uinrfi.: ^utes ^•jvcrnmrni in [he evi-n ih.ir o.^ 
i;r mwv ol Cie jlwve :-eliui;s .j:v munat^lv 
ri'v,;fS(..u on .\r .:|ip^;il ircm this court's .li.-ci-
:;.jie i.li.n.M ,ie-^r,.[ |,i.vtier inu i . 'M' , lo tOt! 
Krc.Ui .t e.\t'.'l'.l in '- ' . ' i l . . ' by l i l in, . .i i.ctiir. ol 

claim lorin i .S(a:nl.,/il y t } m or,) W 1 ' . h Uic iiryuc:-
•iceiny ' I (tic 'Jiiiicii Scucs nov-mii.cm .m.) 
t.i.<inti V>!.. . ;I-VIT HII.IIIIOLI.II .itei)S may O" i v . i s 

vary in nnx.-. i l er .-.icn... 

f l l i l u r o to e<0rc>;»e. or p o r f i i r m : i r l i jcr 'a t ioi i -

ary f u n c t i o n or i l l l t y on ihe |.uirt nf [i.hc 

government!"). 

Nolwith.'.t.iiHliiie tlie .ipp-irem application 
of tiicac '.r\ei'|ii.i.iu5 to stitnt: of the claims 
he-re asserted, the court's 'leterminatinn 
'.hn'. the Fi.Tc.i/Src.-i'.W iluctrim: o|H'.r;LUis to 
ii.ir idl foi t ol.ilni.i ,u|v;iiiced in tin: t h i r l 
party comp'iiiiit ii'...Ki.'.-> it leinecuafury to 
..oiuidcr wliethc; 'Jtesc e.\ceplii)iia do apply. 

For ail '.hose realms, the goverrmctit's 
motion to dismiss tho third party creTiplaints 
is granted, and the third party couiplairu.s 
tigainst the governmetU deemed to hii.-e 
been mtide in al! actii/ns under MDL 381, 
are fbstMssed.-' 

I I I . T H F CVSR MANAOEMFNT t'LA.V 

Thete have 'UCCM landing for some dme 
niotioo!, Ijy vmiwui parties ui^iui.' tie.: c iu r t 
to niiikc vai ous ordtis .if feeling the over-all 
munagcmciic of tliia Action, including such 
i i i i i t t t rs as class .ic.ii'oii t i c i t i aen l , au'iimary 
juilgment, discovciy, and diviiiun uf the 
action Intu VAI iuus purla for preU'ial and 
trial puipo>ie:>. The :uui t has reserved dvci-
sion cn all these: .iii'itnoi^ p*.'iii.(iii^ ce^uiut.oe. 
of !.*<j miijor questions that girat iy effect 
how the cjije. might be managed eff iciei i t l j . 
•1) whether the United fltates was to i>e a 
(Mirty to thii nction, and i,£) whcthei' j . j j i ; . -
dictiun lie.:' mider f'jdera, conuuou law ur 
whether the principles and consequences uf 
Jivoriity jurisdiction must be con-jide: ed. 
Now that both of these (iccstiona iiase ln;i;ri 
anriwercd,'1* It i.j time to get uu will) orderly 

JO. Th« first ciueiiion is jti^werwl hv the Barlier 
jiuri oi this meniuranijum arc! ortler. The 
neeood t|i:r.4C.tii iv.i i . . l l l iwcrf0 )y a Uecisitin 
. i n j order .".f tn* St-find Circuit Cx . r t nf A f 
iv.Mli d.iu-d November M. IU80 iFtmiKra. C I 
Uiss*fiiiM|j) which r.fld ih:u tins litinsnon 
jhoi.ld mjL lie uovufiied i,y tetieral enmr..00 
.aw !:i i l r.iiln.,- rnutt h e .:onlrolli.a Ijy '.nr. 
o'' tlie several i t J i c i applied nttder Civer.ny of 
c i ^ c n s l i i p piinciplev I''.:r.ft!iic.i|iv, that uuL-b-
'..'.1 i . , M 1: oi-en ix-cause ohentilfs l-.jvc filed J 
fi '-e'ion in,- ....1 han, ..•im.-.i.iv.Mt..j,, | , v Uie 
Sccmvl cir.-uu. [r .i.i^.imr,. plawiui. . h.-.'ei. i.v 
dic.iiirJ their Oesirc tri IMVC the i.;-.iics ,-..-viewed 
'iy en- Unil!-.! iuiL-.^ Suiircile Court. How-
' v , ' r . xmh t'«lil hor. now i>cen -.hed yii H i : 
:;r..'l>,ei)-i to iX- r t i l suosianlial ; ) : ' . i i : i " m ihe 
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discovery ^nri ultimate disposition of the 
i i l i f fat ion. 

In dovoliplnn tho cawi management pinn 
descrihetl in this section, the court has 
wei^twd and considered muny prohli'ms 
prcMcnted hy this litigation. Some of them 
ar.3; 

1. There are a large number of plain­
tiffs ami iKjiCntial plaintiffa who claim to 
have been injured hy exposure to Agent 
Orunjjc. There are now jipproximatwly 1fi7 
suits pending in the Kastern District of 
N^w York ini-olvinx ovi-r 3.400 plaintiffs. 
The court has (•eon informed that there are 
many thnusnnds more who have, at the 
court's request and pending decision of the 
rlnsw action motion, refrained from brineinn 
individual actions. 

2. There una numerous ahemiei! r'ompA-
mes named as defendants.31 The fact that 
they may have Had differirig itefrreeii of 
involvement in manufacturing anri supply-
in if A.g^rt nr;\r,^e for the government mav 
or may not cause differing levels of respon-
sihilit.y for the effects of Ajjent Orange on 
piaintiffs-

3. The ureb^nt pUin t i f f s come rrtmi 

most of the 50 states and from Australia. 
This may rcrji i lrr rnnsitler.'ifion of varying' 
standards of conduct, rules of causation and 
prircijiles of damages that may substantial­
ly affect the results in individual ĉ ses. 

4. The causation iS9U«» are diff icul t and 

complex. Clearly this is not the "sinple" 
type- of "dinUitcr" litigation meh I R an nir-
plane crash involving a sinifio incident, hav­
ing; a ctiunation pi.'Mir*» 'h»r. is readily 
grasped through conventioral litigation 
techniques, and presenting comparatively 
small variations among the claimants as to 
the effects upon them of the crash. With 
the Agent Orange litigation, injuries are 
claimed to have resulted from exposure to a 
chemical that was diiscminated in the air 

trial cu. ir l rc^Ai'dlos of mature jc'-ions by Lh-j 
Second Circuit or the Supreme Court. Manop-
iii|4 this case under diversity uf citizenship prin-
cpleS i ! hy f.ir the more diftictilt routs to trav­
el ljul Hie court feels that it car develop a pl.\r. 
Fnr ^tfirieni miiri:i|>emeor even without the aid 
of federal common law fur juriiiliction and lor 
suhstaniivc ).JW purpose:, ll fuithcr review DI 

over southeast Asia during: a period of sev­
eral years, clach veteran was imposed dif­
ferently, although undouliterily patterns of 
exposure wdi emerge. The claimed injuries 
vary significantly. Moreover, them is x 
major dispute over whether A^ent Ori'tngi-
can cause the injuries in tiuesMor., .md there 
are separate disputes over whether the ex­
posure claimed in each case did cause the 
injuries claimed. The picture is further 
complicated by the use in Vietnam of other 
chemicals and drugs that also ar? claimed 
to be capable of causing -nany of the inju­
ries attributed to Agent Orangt. 

5 The iitifation presents numerous 
questions of law that lie at the frontier of 
modern tort iurisprudence Among thern 
are questions of enW.rpr.st liability, strict 
products liiibility, liability for injuries that 
appear long after original exposure to the 
offending subsuoce, snd liability for so-
called genetic injuries. 

<n. Many of the people ejqiosod to Atfe-it 
Orange may not even yet have experienced 
thij harm it may ciinse. 

7. Numerous scientific and medical is-
iiius are presented, and there arc oeriour. 

questions of whether there is adequate data 
to reach oci^ntifically uounr. conoluniooi 

abcut them. There is the further question 
of whether legally perndieible oonclusions 
may nevertheless be reached on data that 
woatd not permit "eci*ntifie" conehisions 

8. Various agencies of the gyvernment 
have expressed concern but as yet havt.: 
shown little tangible act.on about the prob­
lems claimed to havt; teen causwl l i / th 
governmeiit'.s use of Agent Orange. 

9. There are important and conflicting 
puolic policies that run as cross-currents 
through many phases of both the substan­
tive and proeedural problems of this litiga­
tion. 

ih» it'.liTii i-nminon law issue orodcr.e; a 
(.hanue, (hen the r?mainin({ wijr'n of the court 
•inO of .ill oarties will he iiir.plii'icd and the 
manaiiemtti! olun can nc easuv .icapieU .it that 
nnin. 

' i l . 5!?e footnote - ni^r.i. 

1 
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\[). Thoru n a '-villi: choice .IVluUlhlt: 
iuiiniii; i ln: ir.any pi-fioeiUiml -.lyvivi-:; '.hut 

tcf.t .., r-P't;. •.! by t!ic varying aiiiilicahlt? 

,:oultl l)t.' U.-VJ<1 1'nr tuhlraainv.' atid oititralcty 
.KM.i.im^ thi.- ••>ii',trov«..riy. 

Ail of these probk'ins are c<:mi ) ' > i )" l l , : ' ! iy>' 
i),< practical realities :»f hiiviru ..n w.tc ii>l<-
of the liURat'tm plaintiff!* >vho lec'K dum-

! )Ut Whi ) Have r , I l i ;u . '< l i-i :JiiUr'- . i : : l w i t h 

wl ich to pres.-! their claims an.l whose pii^ht 
becomes more ilespciate a-ul vkpr,.-.uir,K iw. 
time goes on, ami having on the other side 
defendants who strenuously conU.a '-heir 
lUhtlity, who have ample res.)urces for 
counso'l and en pert witnes.^a detyod 
•hem. and who pribabiy gain significantly. 
althouKli i.mu..:.i:-,ui-a...ly, i>'^» ' j v l ; r y '•1,^1 

that they can produce. 

Overarching the entire dlspuie is a iV.-i-

l r t g on iwih sides that whatever cx-sung 
law and procedures may technieally re^utec. 
fairness, jttstiee and equity in this unprece­
dented coetroversy demand that IHL-
government a-^ume responsibility for the 
harm caused our aoldiua and the* fun..li<w 
by -.rs use of Agent Oran-e in :ioatheast 
Asia. 

Out of these and other problems i : is this 
court's task as the transicree judge in ihi i 
multidistrict litigaiiot. to supervise an*l 
manage the action io as to bring it to A 
••just, speedy and inexpensive determina­
tion"', Rd«: \ f'KCP. eitlier in this w v i . or 
if that is not .̂nsaible. then in the transferor 
court;! alter completion here of as much of 
the luigation as may fairly and roasonablj 
Dc resoW«d '--nder the ^upervuion of tma 
single judge. 

With the foregoing and other probUsms in 
mind the court has conaidcreil a variety of 
ixmibilities for managing this multulistriel 
litiKiiiion. i-ar.h iwss.hility has bota adv.ui-
i . W , ami disadvantages. Among the mi-
mcrous ^Bsiliilities are the !'.!:. w.,-g 

1 Transfer ail actions to the KasU-rn 
bctrict of New YorK l-r trial luifore this 

r o i K ' t . 

•i .\<!v.-L.ii.ai'es: Ai! parties would kn-.̂ v 
precisely when- they sUnd. ami how t.h,: 
action would he handled. There would tend 
n, he .'1,11:0:11011.7 in '•»>.: rfsults i«> tne ex-

h, Disa.!vantages. Handling the c.iwes 
would uiko tin: fu l l t ro. ; of tl"--. court, whi..h 

would lx' alile 10 handle no other caries, a 
I-L-MIU that w.jidd lie uTii'-aii- oot only :... the 
other judges ie the Kasiern nisinci. of New 
York wl,« a/'e already -.vMi-tHir.i.'n.-.1| wii.h 

one .,f tiic heaviest, critninj'l workloads in 
the nation, but ubo to olhcir et«d ' . i t igfa t i in 

i.hc F-Lstern District, who woui.'. be further 
deiay:.) in s-vttir.g thmr va^s to trial. 

Moreov-r, separately try th.-se actions 
woul.! take far t o long '' I'mhiihly 

neither the litigan-js nor this «-.mirt would 
liv... long «imi|;h to th.* uisit case tried. 

2. Supervise ail di-ciwery, prepare a pre­
trial order, and then remand tl.-: caaea for 
separate tnais in the transferor districts 
around the country-

a. Advantages: This is by far the casi-
crit ,;o.i«e of action for this court to take. 
In many MDL cises this is an acceptable 
and proper tecliiiu\UL' and achieves all of the 
MDL 'jcncf.ts available to those oxses. I t 
accomplish.^ .-.Kadinat.:.! discovery, a single 
plan for processing up through the pretrial 
order, anil a shared wnrKload in the actual 
trial of the individuai actions, 

h. Disadvantages: This technique would 

.-rquire separate trials ot each action in the 
rmsferor courUi. a technique that would be 

repovitious and wasteful with respî ct to the 
"isues I hat. arc common to all actions. A.-
though tcstitnony of key expert witnesses 
might be made available to eacn of the 
transferor court.:; through us.: of videotape 
-10 that the need for those witnesses to 
pc.-sonallv apoear at each trial would there­
by tie eliminated, the opportunity to cross-
examine the r:cperi..s on .pecal problems 
'hi t r-iate to the imiividua! pluinti." 
would still w lost. The greatest disadvan-
Lag.' of thii* method is that it -voaki pi*'* 
umuxe^arv hunlms on ouch »f the tram,-
feror judges, oach oi whom would nave to 
.strwgKlo .vith identical legal and factual 
issue:,, and it would i.hus f.'" •''-••̂ b t h c ' 
level of judicial efficiency and economy '.hat 
M1M. wrocedUITH '.v.' .; dc i iK ' " ' ! to a..'.hi«ive. 
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3. Coordinate discovery and other prt.-
I rml work, consolidate the actions for trial 

of the comnor. issues of fact and law, and 
thr-.n ri'tnand tu the transferor 'listricts for 

He.paratt trials of the individual iwvjcs inch 
as specific raHsation and dftir.o/j«;a. 

a. Adviiitagcs, A single trial of com-
mor. 'tjuuc.-i htt.i obvioua hurefits in economy 
and efficiency. Spreading to other courts 
I he workload of trying individual cases at 
least makes a judicial soiutior. to this litiga­
tion poss:hie in termf. vf time and work­
loads. 

h. DieadvunUgcA. The consolidation 
technique addresses only the jwr.ding ac-
i.ie.ns, that lu, it involv« Uiuat: situations 
where the plaintiff has seized the initiative 
and brought suit. Howevoi, ti;cre are 
many people with valid claims who for one-
reason or .mother havts not inserted t.hcin 
by hnnging suit and who would therefore 
not recover for darrngo* 'mfliot«d, includia^ 
damages of which the,' night not yet even 
be aware. 

•t. Certify the litigation as a das? aclictv 
USillt all t.hp Htxihility 01 thnt Jevicc, in-
eltuling subclasses, to determine common 
issues before this rnnrt and uitimuiely de­
termine thc individual issues either under 
the direct supervision of this court or after 
remand to other courts. 

a. Advnntago-S; CI-'Ĵ O action treatiuent 
would give this court fuii control over the 
entire lititrMfion Any determinations 
reached in thc elaas action would bind all 
defendants as well :e< all mombtra of thc 
class except these who chose to opt out, and 
as to Lhc.n, the:r suita could he .-'onsolidated 
for jf.-int trial with the cktis action. Hy use 
of sulxlaases to be certified as ih? r.^d 
later arises, additional trials on issues com­
mon to identified subdusies may be con-
(Jueted either htre in thc Eastern District of 
New York, or by the transferor courts after 
rcir.and, or by a oorobinatioc of both. This 
method provide? the greatest flexibility und 
thc greatest opportunity for judicial effi­
ciency and e-eonorny of time and n.oney 

h. Oisadvi'.ntagct,: The •.iisadvaelagcs 
with class action treiitmcnt lie tar«<dv in 
'ectuiica! and procedural problems that 

have arisen wilh the class acior do'-icc m 
otner contexts Such probiein:-. have provwi 
pariicularly troublesome m the eontoict cf 
mass tft.-t cased. Hav :ng considered care­
fully the naturv of those tcehnieal pr()hi(»rr..j, 
this :'oi.rt. n sausf.ed that they '.-an be over­
come by following the ease matuigomcnt 
plan leicrilxjd in this neclion and the steps 
deseribtti under the. section entitled "Claia 
Actinn". 

After considering: the suhmissiom and ar 
gument.', of the parties and after weighing 
all of the foregoing and many oth^r consid­
erations, the court has developed the follow­
ing plan for managenent of the Affcnt. f>r. 
angc litigation assigned to it under MDI, 
No. 381: 

1. Class Sictien. T>te Agent, Orange l i t i ­
gation will rnrtified HS a eluoa actico 
under F.R.C.P. 2l(h)(i). (See discussion Oe-
low entitled "Class Action") 

2. Statute? of limitations The court 
will t,<ke up immcdimolv tho pruMems of 
statutes of limiutiotis. (See discussion be­
low ent.iMed "SUluto-5 of LimiUticrtw"). 

[ISJ 3. Sepa.-ate trials of some i.v:>ir-s. 
Whenever common isiues are presented, a 
cymmon trial should be had, if practicable, 
these trials will be held as promptly as 
possible in the Eastern District of New 
York : preserving at all times the parties' 
right to a jury trial when properly demand­
ed. I'latrr.iffs have moved for 30-calied "se­
rial" trials, describing in some detail the 
issues they would like tried and the order ir 
which they shoule be tried. Except insofar 
as plaintiffs' plan is adopted hy this deci­
sion, that motion is denied. As appears in 
tli« discussion below entitled "Summary 
.Judgment" there is at; issue that can he. 
:Kp»iat.>l> tried at the thresnolrl of this 
action; whether the defendants arc protect­
ed by the "fci'vermnen. contract Heiense". 
The court intends to try that issue neparate-
ly After that, if u«-c.ie..t, there may be an 
additiofud trial addressing Uai.-ib'ty <|ues-
tinnn such iii. negligence, jjrudi.'.'t l i i ibil i ty, 

and general causation, wncrc * jury wiii be 
ahie in hesr al! cf tho evidence icl.ain^ to 
the ilcvelopircnt, manufacture ami use of 
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Agt:nl Orungo. anil the w.iiMitific ami moi.'i-
cul eviileneo ri'ialiitK its p-.>tcnt;iti •.•I'foots. 
anu rttuirt it:, fifidinga in can^'ully d r i f t f i l 
SJW'.ia) Vi.'r<lic'v3. Tho.w aixitaal v<!r<iioi» ITWI 
ttuin *srv»̂  as a framework for later ili:-jMwi-
li»r< i.'t tile IJ..III.;.( of iri.li\iil'.ial ..-.oKatioil 
(whether a jiarli-valar veteran was nxpyscd. 
to *l ia l degrei:, and with what r.^nK,-,) ami 
damages. The eoart has net ye', ileter-
miniid whether tlio individuu: i^ncs can be 
bent resoived under the direct iupervision of 
this court or by remand of 8i.iiviii.-is actions 
to transferor courts for processing in way:, 
appropriuto t j the cirenmsunces of the sub-
ck'.sses. Those determinatior-.s necessarily 
muat be rrado al a hd.er date. 

4. Discovi;ry. Until now the court haj 
stayed al l diseovj.y except 'hat ..•(.inducted 
voluntarily. That stay will now he liftetl, 
and mimdatuiy dwi".o«cry thy.ll now proceed 
accordinir to the plan described in thu sec­
tion below entitled ''DUcovary" 

5. Miscellaneous. 

[19] a. Plaintiffs' motion to amend the 
eoiMptomt by adding th.- Ifnited States 
government a.id many of iu> officials .>fi a 
theory of conEtitutionM lort is denied The 
issues sought to be raised hy plaintiffa 
through tVie imonilment are Auffieienlly 
different from those presemed by this al-
roa.iy ™rnpl̂ >< litigtition to require that the 
constitutional claims against government 
offieials and the giwernment ir.sclf l)<i pur­
sued by one or more separate actions, if 
[ilainriffa are so inclined. Denial of the 
motion, therefore, is without prejudice to 
whatever rights plaintiffs may have to as­
sert those claims in separate proceedings 

b. JurmUction :IIMI pleadings. There i.-'. 
^ome eonfusion as to thc precise state of thc 
plciulingu in the many pendi.'ig actions. 
The court has no!, yet determined what, 
proeiwe disiimit.iori will be made of the vari­
ous individual actions in light of the class 
eertifiiMtior. Unk'MS a i>ai-ty files in a par­
ticular action a iiolii.i; ilisclaioiing '.he ^ciie-
f i : affoi'di.'.d bv the following:, all of tho 
pleading* in al! cases now or hereafter filed 
under MDL ilSl are deemed amciuled as 
folluwii: 

1. Tlir complainl.-i arv decmee amended 
to allege thc residence of the plaintift's, and 
to name and .i!!eg<: the .-esiileiwe of each or 
ihe (ief'.i.idaist-i w hose eitixen^hip n diverse 
from t.'iat of the ^lamuff. Al! plaintiffs 
am doomed to have joined ail div..>r>,i.. de-
fetalanls u* t'.i.'t'enuitnU tn their indiviituul 
actiotis. 

2. All defendarLs arc 'ieerned to have 
answered all comuUiints brought agtdnst 
rhem, with general denials pics all affirma­
tive ilofensos thus far raiw.-d m filed an­
swers to any of the Agent. Orange MDL 
cast's. A!! answers are deemed to include 
cnwselasms lor indemntfieaiiuu and contri­
bution against ai! other defendants. AH 
cros.icliiimr. are deemed denied. 

The court recogTwes that i l ) any case 
management plan may have to be dumped 
ui order to adapt to r.ew or un foreseen 
circumstances; 1.2) not eveiv facet of thu 
plan adopted for this Agent. Orange litiga­
tion wiil please cv#:iyone; and (3/ thia liti­
gation presents problems of a type and 
magnr.uiie that differ jub.'ilanti.iily from 
the established precedents so that it cannot 
proceed in y v of th« we.ll ..scthlished pat­
terns for lawsuits. Under tneso cirvum-
staixe-i, it ii-. thu court's ohli^uion to control 
the case, seeking always the goal of a "just, 
spowdy ami inexpensive determination" of 
the litigation. 

Lawijuica. of eourso. 'mut be guided and 
vlecided ny thc principles of subamntive law 
and rule* of prorwhia' fstablished by Con­
gress, by thy legislatures of the various 
stnt'is, md Iw the principles of common law 
where applieahle. The rules of procedure, 
however, are not intended to require rigid 
adherence to preordained stops, instead, 
they an.: standards and requirements to be 
used, mo'iued and adapted so as to achieve 
lust, speedy and inexpensive determination 
of lawsuits. Although "speedy' and "inex­
pensive" are relative terms having Almost 
iri'iiie implications in tin: eontoxi nf thi 
Agent Orange litignlior.. thui eonrt is satis­
fied that til'.- plan de.-aribed will, wit" the 
cooperation of eounsid, attain at '.east a 
"jusi" tWerminatioi' of th'.*: lawmiu, and 
wdl do so al lesa eont and ia less time than 
would ^ IOU;.: '.lonveriti.in:!! Apprun.-h. 
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IV. CLASS ACTION 

[20] Contending that many of the iastm* 
here presented are bot determined hy dass 
i-.etion to avoid iluplicitous litigation liy ihi' 
individual members of the proposed class, 
plaintiffi have moved for a conditional or­
der pursuant to F.R.C P. •£> permitting tho 
y.iit to piMceed as a class actio a on liehalf of 
all persons >i\posed to Agi;nl Orange anil 
various member, of their faitii'ties. Under 
Rule 23<c.Xi) and ^(d), the order would be 
subject to .such later modification as the 
court may find appropriate and necessary in 
light of future developments in the case. 

(211 Before a slass action may be main-
tametl under Kule 23, the action must meet 
the prerequisites of Rule &J(aj and one set 
of the alternate requirements of Rule 23(h). 
Defendants oppose class treatment, but con­
tinue to advance some o-trageous argu­
ments in the name of advocacy; detracting 
from whatever valid arguments they might, 
otherwise have, they argue that plaintiffs 
fail to satisfy even one ol :he clemenLs 
necessary under Rule '23, Plaintiffs, equal­
ly undiscrimlnming in their advocacy, argue, 
that every element of every altorna'iv* yf 
Ilule '43 is met here. 

The court has carefully read and con­
sidered tlie voluminous submissions of the 
parties and htii heard and considered oral 
arguments of counsel on this issue. After 
due consideration, the court determines that 
plaintiffs have demonstrated that a class 
action is appropriate under Rule '£){b){Z). 
Aeeordingly, plaintiffs' motion for condi­
tional class action certification is granted as 
herein provided. Certain specific, findings 
are required. 

A. THE PREREQUISITES OF KULE 

1. Numerosity 
Tho member; of tin; plaint i ff cla.-.s tune 

are no numerous that joinder of ail mem-
IIITS of th.:; dans i ' 1 thi; :utme action i.i nn-
pi'iteticable. Ruin 23(a;(l}. Indeed, if the 
orily rnomh<'»-M of Ih-i L-lart'i 'A'ero i.ho filaii^ 
tiffs in the !<i7 actions now (Kmding m thi.". 
court, "r.i.imtrositv" would he Hni.Ufied 

2. CommoniUity 

Puio J ' V H X U ) staU'i! that a clnxis activn 
may only tie mainuinud if "there are qucs-
tiivvi jf law or fact common to tho class.," 
ilere, the action raises numerous ouesliom 
of law xnii fae' com moo «•,•> the. olas.r 
W'hulever may be the individual questions 
relatiilg to the manner and cvterw. of i-.̂ ch 
veteran'j exposure to Agent Orange, and 
'elating to th>; uartieular effects ef Ag.̂ nr 
Orange on the ver.«ran when considered 
along ^'ith his/her medical history, circum­
stances, lifestyle and other unique condi­
tions, all of the.-e claimy share a common 
ground when proceeding through the many 
factual and legal issues relating t.o ihe 
government contract defense, negliger.ee by 
the defendants, whether Agent Orange was 
a "defective product", and the many ques­
tions embodied :n thc conrept of "genera' 
causation". In part, the requirement of 
commonality is one aimed at det.ermiiv.n^ 
whether there is a need for combined treat­
ment and a benefit to bo derived therefrom. 
Here the need is compelling, and the bene­
fits are substantial. 

3. Typicality 

Rule 2:l(ii}t3) requires that in a class ac­
tion "the claims or defenses nf the repre­
sentative parties [be] typical of the claims 
or defenses of the class." As already noted, 
plaintiffs' claims of negligence, product"; l i -
acility and general causation, AS well as the 
defendants' government contract defense 
ure not just "typical" of the entire class, 
they are identical. In a few areas, such a:; 
the rules guverning liability and the appli­
cation of various statutes of limiutions, the 
claims may fall intn groups that arc "typi­
cal", but even there the diffcre-it groups' 
claims can he el'tictcntly managed either ot) 
a subclass basis or directly by way of sepa-
rti'.dy determining the issues, Although 
the named plaintiffs for purposea of the 
chi-ss action are yet t.j tie designated, tne 
e inn is satisfied that out of th,; extremely 
large pool available represent.'tlvi; plain­
tiffs can be named who wili present claims 
l.y|ji'.wd of tho.n: of the already 
indicated t.'io issues uf Mpecific. raimutiun 
ami damatfOH wil l , of ..ount:, ultimniuiy 
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nuirc iniiividnal rnnaidoraU'in. imi ur.iil 
Ihai |>i>int ui th'.' !ili({al.u>n ^ rcudUMl. a 
i.-las.i action altars to U: the only (traeliea-
i>le means I'OI* mana îr ^ ".lie lawsuit. 
•I Adi'iiuaey 

Rule 'iH:'.)(4l pnividtui that a c'uw. aet.ion 
may only hu maintainufl i!' "the. rcpresenla-
liv«: parties will fuj-iy ami adequately pro­
tect the interests ir" the class " Adequacy 
of representation iltpentis on the qualifica­
tions and interests of counsel for the olaas 
representatives, the auseacc of aiii.i.^oi'.ioiii 
or cunfHlting interests, and a .Thir'ng of 
interests lietwetiii cia-'ss i upioscnUtivc.* and 
absentees. 7 Wrght A Miller Fcdera/ Prac-
t;'i'i: arjii Procvii'in; ^ "i7fi!"> fOO \< t i V i -
H57 H.̂ re, the court will selec1. from 
among tho Kamlreds of pluniti^f^ r'i>pr.̂ on!.-
ative. persons who have a sulMtaiitiai stake 
in the litigation, who lack conflicts, antatfo-
nisms or reasons to be moti .'atci by factors 
inconsistent with the motives of absentee 
r.lxss member;, and who will fairly and ade­
quately protect the intenftts of the class. 
Further the class will be represonted by 
experienced, capahle counsel, Vannaeone 
and Associates," who have shown them­
selves willing to undertake the considerable 
ccmmitmerit of time, energy and morey 
necessary for the vigorous prosecution ot 
the claims here assnrtud. 
5. Additional Requirements 

Court"! havo implied two additional pre­
requisites '.o class action certification that 

32. YaniVtCOrt* and Associates is a convrtiuni 
of l.iw>'«rs -.vho have bunded rofiether tor ^ur-
pOSeO cf (tii.1 I.T.vsuit under tlie le.icieiship of 
Victor Yannicoae who hroup.ht the imti j l a-; 
[: on : : and w h o . ;^ r^ ' ,n . - i io f l .m loael ' :oi. iri i i t ' l 

t'O'1 tne plaintiffs shortly filler thu ."ases '.vt:ri' 
iransterrcd to (Im c-inrt Oy the rnultidistriL'1. 
Ijnrtel. Some of thi; bwyer? m ilii ' roiisor.ium 
represent plaintiffs >n on* or mort of tlie com-
pOO^nt '^c^nr r V . - m j ' i ' n ' f i l ^ K : ( ' i l i ,

1 r i ' ; ; . l!1| jar. 'nt-

Iv hav* hern brought irto the gioup becausr ol 
ssic'.ial cxpertiie and o^l^fumee. I '! is La'̂ e >; 
loo i.'Oinpl^x anil too ocmarniini rm' ..ny s,ii:.'.i<: 
.ittn.Twry to handle il on Ijrh.ot of plax.Ufts 
V,IIIII:I. 'OIII ' antl Asj-iK-iatt^- tias alivmlv <lrO)00' 
sirated lliat d".' (.oinhined .•floris ol I'j o.vciuv 
DI' so nn:TTil.>cr:, \vi!i bnU m.l .ulfquatt.'Iy . ^ ' i -
'e<.i iiit; ](ut'i.' , i \ ' / I oa1 vi.i.ii ,wt! iii.ii TUI,.-'!-!. 
'hey have the i'.\|)i.'i II-JV .md de^in: to prosc'i:'"' 
dl lS • Jc inand i l l l ! i n l i m : | i i : i | i . ' i iy . 

are not jqieidficaiiy mentioned ir. Rule 23: 
(!) there must be a a identifiable class, and 
(2) the class representatives mus: be motn-
bcri of the tiiiia. 7 Wriirh1. anil Miller 
federaj I'r.ictkv and Froui-'ian: *?$ 1760, 
17(>l at f>7')-,ri4t:. Here, the plaintiff class 
.'an be readily idemified; they are iwrsons 
•.vho claim injury from evpusure to Agent 
Orange i.;nd their spouKes, children and p^r-
entis who claim .iiraOt or derivative injury 
therefrom. Thc four: has intentionally 
defined the e!a.-,s in broad terms consistent 
with the demand!: of this litigation, if we 
begin, with the broadest possible class, the 
issues octr.non to all membera of that class 
can he resolved ft may later prove advan­
tageous to create subelaases for various pur-
•.losos, e.g'., for resoU "g statute of limita­
tion;, claims, for determining liability in 
'negi genee" as opposed to "product liabili-
•.y" states, and finally, pyrhajis, for preserv­
ing the class action format poor to remand 
Lo the transferor judges so as to provide 
them w th the greatest possible fexibiiity 
in ultimately deternuning the issues re­
maining alter multidistrict treatment has 
ended. 

B. THF, REQUIREMENTS OF RULE 
tidib) 

I'laintiffs seek certificictin of a plaintiff 
claiss under Rule 25(t)KlXA), (h'KlXB), (a)(2} 
& (bXy).1-"' for the reason:, set forth helow. 

.13, Rule ^3(h) provides '.'ial .m action may be 
rtv.-niirair.rrf as a class .ict'On '•• the prcreuuisites 
ot suticivisiun ( ») .irir sati.sti'.'d. and "'' ;u1d!tion: 

Ml the proseiuliort of separate •.•.i.t'--"'.: hy or 
n-.Ai.i.it in^ivitJual ii»::iU>.M-rt of th'.- -.-laia- would 
•a'tute a usk of 

; i\) :nconsisletU or van/inn adjatlications 
-.v'l.i i^sp.id lo indiviOoai niirvififis of ire class 
which wyald establish incornpatihie standards 
• j f ..••t.nt'iKt to.- Ih . ! p a r l y - . ipposi iv . l ^ 1 " v :iss nr 

nliijdiration'i 'vith ri:si>ci io mdiviriual 
.nc-obiTS ot thc clui.-'. which would as a pried-

oii'lU'r- dispnsiuve ol tl-.r niif i'Sis ;:( ihe 
mht'r iiii'rr.tj'irs not [>iiiiii»s io the adjoUi' iitior-.̂  
nr i,ia,...i nM. iMy it-Hp.t.r or u n i ' ^ d . . ih-ar a t j l l i tv 
i.) .Ji-Dicci Ci-.'.'ir .nle".-.!.'-.. or 

(:) lite parly ..i|.i;)o:.iii|-. rlv i-l..s>: h.u, .ic'.ed or 
n. i'.isi'i: i u a.:-. ..-a i>i'oiiitOs p w i ally aiii.-lkabl" 
to die class, thereby in.-.kiin.'. .ippropnale 'in* 1 

iiiiiiiKitr-'; r.-iief or . oi-i'.<|>.)iv.iini{ uectnaiory 
.-i-lii-f '.villi ie.,;;ei:l HM- .lass as .1 wUyiic: or 
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however, the. court concludes that elass cer­
tification is appropriate only undyr Rule 
23fbX3). 
t, RuL; 23(bXl) 

Rule 23(hKl), the "prejudiee" class action 
(irovision, authorizes class action trnttment 
if some prejudice would rcsuit. to any 'party 
if inendxsis uf tin' elass atre required to 
litigate their claims in a series of individual 
attioivi, fiod the psaulling pmjoiiice can be 
obviated by uamg a class action, The provi-
-.ion ifl hroknn down into t.wu jupumtc c.biua-
CS. 

[221 Rule 23(bXlXA) authorizes a class 
action when the prosecution of separate ac-
Liuua ^ould ereaU: a. risk of 'inconsistent or 
varying adjudications with respeet. to indi­
vidual members of the ' . I . I M wliicii would 
establish incompatible standards of conduct 
for tho party oppouing' thc cltuvV. Thi* 
section focusey on the difficulties that class 
action certification may visit on tho party 
opposing the class action. It is designed to 
prevent situations m which diffurent courtr. 
establish "ineompalible standards of con­
duct" for that party 

Rule 23(hXl)(A) is not meant to apply, 
howovor, wheru thc risk of inwnsialent re­
sults in individual actions is merely the 
possibility that thu defendantr will prevail 
in iome cases and not in others, thereby 
paying dnmng.-"; to ijom« elmmants and not 
others. McDonnell Douglas Corporation v. 
United StAtes Dist.riei. Court, Centra! Dis­
trict of California, S23 F.iJd L083, lOBti (CA9 
1975). cert, denied sub nom.. Flamifrun v. 
McDonnell Douglas Corporation, U.S 
911. 96 S.Ct. 1506, 47 L m d 761 (1970). 
"The risk of payirg money [damages] to 
»orr,e and not others ir. not what the ruie-
makers intended by the words 'incompatible 

i'O) Ihe eour*. finds thai llic queniiiin.i .if i j w 
or f;;t;t common to the members of ihe cliJS 
iiftrdominalH nvei' .my questions afFflClinij only 
individual members, and that a .".lass action c; 
superior to oilier availaole nwhods for the fair 
and effiri#».U ad)odw-:iiinn nf rh^ ron'.r'..>'eriy 
Ihe matters pertinent to ihi» findings include: 
(A) th* uvenwt of members or' the class in 
.nUividtjally c.:'iil;UIHITK Lhe jJIoiecaooli or de-
fcnsK ot sepiiraic actums. (U) die extunt and 
nature ol .my li(i|>iitiOi« concerning ih* ron'ro 
vrrsy II (ready comnirtorett by or agam.ii o.̂ m-

l : 1 * * ' .Vt . i / i . ' — I ' l 

standards of condtief". A. Miller, An 
Overview of r\xi<:r;ii C!<iya Aelions: Fast., 
Fresent an ! Ftmitv at [l!>77]. Since the 
only t>ffec't ef ineoosintent decisions here 
would he t.lui payment of liama^es to mmc. 
claimunUi and not .it.hor-.i, cln-is cc-.rtificatiuij 
under Hide 2*\b)(1)(A) would ho inappropri-
•ato. 

f ' j : i l Hide i'JibHIMBi autiiori/.es a class 
action whet separate ae.tiors would creatu a 
risk of "aii.jtidicalions with respect to indi­
vidual mernhers of the class which would as 
a practical matter be dUpositivt; of the in­
terest of the other members not parlies to 
the adjudications or substantially impair or 
onpetie their ability to protect their inter­
est." This rule emphasises possildt: undesir­
able effects on the class members, rather 
than on the opposing party, antl permits a 
class action if separate suits might have 
undesirable effects 01 the class members. 
' " I he parat;igm Rule 23(h){l)(B) ease is one 
m which there are multiple claimants to a 
!imite<1 fund ' • • and there is a risk that 
if litigants are allowed to proceed on an 
mdivifiual basis those who sue first will 
deplete the fund and leave nothing for the 
late-comer.':." A. Miller An Owview of 
Federal Class Aetfom: Fust, Present and 
FuUim at -)5 (1977). .See also Adminislnt-
t/ve Conmittr-e'.i .Vote, Rule 23. 39 F.R.D. 
i'>d, 101 (1000). 

[iMj Ho^ava;- large the potential dam­
ages may appear here, plaintiffs offer no 
evideniiH of thf> iikrdy in.vilvprtfy of clef end < 
ants and apparently do not, in defendant 
Dow's words, "have thf> temprit.y tn -irgtio 
thai the aggregate claims of the purported 
clans exceed the total assets of the f'wn 
named defendants."14 OefenUant Dow's 

bers 01 the class; i.C'i the Jesirabiiiiy or untie-
sirability of cor.ccnlratms ttie iKiQatioo of die 
claims in the nanicidAr forarri: :D) the diificul-
ries likely lo be encountered .n rh* iimnaye-
irienl of a <ila<is .iction. 

34. liinr* thai •italcnicnt -.vas 1-11311* thr numner 
01 named •I'lendauts has iiv.ii'i».i''.«i, i f f foot­
note i jupni. thus rt>nder.ni; cl;iss certil'iwat.cn 
• liicler Rub' 21(h)( 1)( Ui even more mappropn 
aie. 

I 
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mi:n>i)r:wii.lum in opposition l> class ccri.iCi-
cation a;, 'id. For ijood measure. Dow adds 
'•[s|iich an arg[tj'n«;n'. would be ludicrous on 
ii-s race." hi. As one court, has noted, 
"without, rnove, mtmeroii:, plaiuUffs and a 
large .id ilumnam clause should In.)'.] guar­
antee (IJX 1MB) cerltficalioii." P.tyi.ofi \.n ul. 
v. A I A M H t..dvi et a/., F.U.I.). ^ l . l . 1330 

(D.iMass.iyT'J;, Thus, certification under 
Rule li3(b)U)(R) is dot appropriate. 

2. Rule 21(11)(:>) 

125, 261 Rule Z \ h t l ) authorises class ac­
tion treatment where "the party opixising 
the class has acted or refused to act on 
grounds generally applieahle to tlm class, 
thereliy making appropriate titud injunctive 
ndiel" or corrcspoiiiling declaratory relie: 
with rusjxret tu the class as a whole." This 
.•iubdivision "does not extend to oaies in 
which thc apixopt iaie final relief relates 
exclusively or predominately to money dam-
figcw", Adviaary Cvnin/'ctee'•» N-yte, Halt 2H 
:J0 F.R.D. tiD, m (l%6); rather, it applies 
when injun.jtivtj roliof or declaratory relief 
on whien injunctive relief could he based is 
pruiXT. /',7s«n v Cir/i's/e & Jucquetin, 301 
F.2d ^ f t , .r>ivl (CA2 1968), vacaceif on of/ier 
proumh. 417 U.S. lafi. M SCt. ''MO. M) 
L.Ed.LId 732 (1974). Here, the relief re-
niicstetl relates predominately to mofiey 
ilamages so the class may not be certified 
under Rule 23(bX2)." 

ii. Rule 23(b)(3) 

Rule 33(b)i3) authorizes a class action 
when the court finds "that the questions of 
law or fact common to the memhern /if the 
class predominate over any tiueslions af­
fecting only individual mcmben, and that a 
Class action is superior t.o all other available 
methods for the fair une efficient adjudica­
tion of the coiif.ruvcrsy." The rule lists four 
matters pertinent to a consideration of 
these issues: "(A) the interest of mfinben, 
of the class in individually controlling the 
prosecution or defense of separate actions, 
B) the ••.•xii.int and nature of any iirijfalion 

35. The coal', i'l aware H'-ii nhaniifr'i h.iv.- r.-. 
i|.-.i.vteC that a im.-a be establislied to aiililv 
.h.'ii'ndf.iif..' future protits tor the UMidii ol rite 
LtlulnLiU ^ ' I n l c l l u : , iJif>>,ilili ' l i .e 

concerning tho controversy already com-
'ouneud by .iirainut mom bom of the idan.-,, 
I'.) the desirability or un-desirability of i-on. 
i-i-f irating the litigation of tho elairna in the: 
particular forum; (D) tho difiicultiea likely 
t o b i ' ( • . • . enoTCTi 'd i n t h e n i a n a ^ u m o i i t - ^ f 

.'lass action." 

(Joit.-Mileritig the eirrumitailCCs of this ac­
tion, and bearing in niiti.l the manner in 
wiiidi tlie I.IIIMI itciion will r.roceed, th" 
court determines that the interest of class 
iiiemlfcrs iii indivaltially eoetrolling the 
pi'oseeut.ion of separate actions is minimal. 
•.•s[Maiiaily at this early stage of the litiga­
tion when the issues under consideration 
corieeiii tne rei^Lionsbip between the Je-
fendanLj and the jrovcrnnient, issues th^t 
impact eiju.illy on every plaintiff's claim. 
Rule '^(h/CiX A). Later stages of this i i t i . 
gation, CS|H:»:I.II!^ those •-uiicenieil witli indi­
vidual causation an<) damages, may rctjuir*; 
recansidci aT.i.iu of tins element and jiossibiy 
decertification, but at this stage, individual 
elajss membci.s liavii almn:,!. mj interest in 
individually controlling the prosecution of 
jcparat.-. netion.s. Indeed, the pi ohlvnia in­
herent in every one of the individual actions 
are r.o great that it is doubtful if a single 
phi ntiff represented by a single attorney 
punuini,' iLr\ ir.divitlijal action r.ouid ever 
juccccd. 

With respect, to the extent and nature of 
eorrently pending litigation, almost -.til the 
Agent Orangw litigation currently pending 
is before this court under the multidistrict 
litigation procedures All those cases arc 
advancing siinultancously, and certification 
of a class action will serve the goals of 
judicial economy and redtici: the possibility 
of inultiple lawsuits. Rule ^(h)(.iXB;. In 
addition, it will significantly expedite final 
reaolution of this controversy 

With respect to the desirability of concen­
trating the litigation of the claim;? in this 
forum, the action:- have already been non-
centratcd before this court through tne use 

nn i F-M-.-M ..>.v.ca'Ce^., lr....v. t i v . . .1 . l o^^ no' 

•.ei ve a sufiirn-nt Oasis lor '•!:r<s '.•'.Tlilic'tioi1 

pur.sii.iitt in l-MA: ?. i.-Ubxl;. 

1 

4 
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of MDL procedures. Allowing it to proeee>i 
as a class action will minimize the hastards 
of duplicate efforts and inconsistent results 
Moreover, (fiven the location of p:e.Jicnt 
counsel and the widely varying eitizenships 
• >f tfte interested piiitien, thia court iv as 
appropriate a place ty settle the cottlroviersy 
as any Rule 23<bX3)(C). 

With roapect to the difficulties likely to 
be eucuutuoret, <.n the management uf .» 
class action, the court has curefuiiy anil 
humbly considered the managefneui prob­
lems presented by an iction ot this magni­
tude and complexity, and eor.cluded that 
great aa they are, the difficulties likely to 
be encountered by iwiiiafrjng; ther.O actions 

as a class action are significant1}' out­
weighed by tltc truly overwh^lrninff ;:,roh. 
lems that would attend any other manage-
inent device choacn. Whiln thu huHura on 
this court might be lessened by denying 
ci;i» >:crtificalio«, those impowd eollective-
!y on thc transferer courts after remand of 
the multidistrict case'* would be increased 
many titnes. 

Having carefully cotwdcrud tĥ s ibovo 
factors and all other circumstancoj of this 
action, tlif court ia satiafiwd thvt at this 
time the qu*3t.ioris of law and fact common 
to the naMttkcrs of the clas? predominate 
over questions of law or fact affecting only 
indivijual memb<>r!>, and (hat. a class action 
i i superior ty any other available method 
for thc fair a^d iifl!irit»nt adjudication of the 
controversy,* 

Bceitjbe ovrir a. year ago thu ^nnrt re-
Tdested plaintiffs not to file actions penc* 
big deciaior. on tha vlass action motion, be­
cause the facts and issues in all of thc 
pending and future case* arft to a gretlt 
degree identical, or at least parallel, and 
Wauac thin aetion pros^nte a variety of 
questions in relatively untested areas of the 
law, thi* court Ŝ PS the objectives of F.R, 
CP. Rule \ and Rule 23, a* well as the 
interests of justice, beat served by deter­
mining here, and for all parties, as many 
loghl ane factual issues as may properly be 

.t6. There b.'ini; no r.eed to certify s.ibdabS^s Jl 
t/ixiiiiiffs lliis tij««, th.: r.iurt Will yO-ltOO'ie 
consideration of the liUbclas* issues to a later 

( 2 1 0 ) 7 3 3 - 9 6 7 0 
lieciucu. i v .«\ — 
•vil! certify this to b* A elajw action under 
F.K.C.P. 23(b). Formal certification wil! {* 
ny jcpumto order to he iirocessetl and<jr thc 
court's instriictimis. 
C NOTICE 

Rule ^)feK2) states that "In any class 
action maintained under subdivision (bi(3), 
tin; court shall direct to the ntctntvers of the 
class the best notice pracUcab'.e under the 
circumstances, including individual notice to 
ail members ^ho can be .dcntii'ied through 
reajonable effort." 

Two problems with notice must be con­
sidered: how thc notice shall be givnn and 
what the notice shall say. In the ur.iei tc 
be prepared and signed which will officially 
certify the class, the court will dbtct both 
the manner and content of notice. 

As to the manner of notice, both the rule 
and thc court decisions display a preference 
for individual notice whenever possible, and 
ordinarily the financial burden <>.; giving 
notice falls on the plaintiffi. Individual 
notice to al! memberi of the broad class to 
be certified may lye impossible The rule 
retitiires. however, only "the best notice 
practicable under ire cireunvUiaetA". 
Counsel are invited to submit suggestions in 
writing as to how "the best notice piactica-
ble" may tie given to the over two million 
Vietnam veterans and their fai ulica who 
are included in the class hy Janusry 23, 
1981. (JerUiu po.ssibilitiea have already 
beer, suggested, ircludirg having the Veter­
ans Administration mail copies af tha notice 
to all Vietnam veterans on tneir mailing 
list, and soliciUng the aid of voUirana' or­
ganizations around the country to circular­
ize their mcmberihipu. 

l l tray be that other ptrsons or orgaaiv.a-
tior.s are willing to assist in resolving the 
notice problem. The news media in partic­
ular might volunteer space or tiiue t.j « -
aure "the -est notice practicable" to veter­
ans and '.heir tanilies. Still .jtbci- iT.«;an3 by 
which the notice requirement can be fairly 

tune A'hen the rr.O t̂ efficifnt a.ul logical course 
to follow A'ili be clcarff. 

I O 

i 
i 
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and rciwmv.iiily riiirillcl niuy I'Xi/t. Al'tcr 
i:nnsii1>.Twii{ all :iii>;j;r.st,iii[ii! : ".':OIV..MI l-y lan-

ii;try 2.'). IVHI, the jviurt will ilotcrmine 'now 
r.al.iic >li.iil iiv ^ivcn 

A-; t.) t.!u: form of initiu:. Vann-icoiu: .uul 
/\:i:iOi.'l.Vl.i:.i IS dirccti."! to navo ailil fil;-. hy 

Jun Kiry 7. iC'bl a ]ii'o|io.'ii.'<l form of .lolift: 
Whil'.li .-ihilll iia:ludi: at l.aaL tin: follo.vtnn 

itiiorn'ation in at jimplo urn I dina't a form 
ai jiosiil'ilc: 

1. It :-ha!l .jrue briefly r.ho nature of 
piauHiilV suit, i.heir cau**-.:; of aetioo aivi 

thoir •••lainvj for relief. 

•J. [!. al'.all oet out tb-.' offinitio!! of lim 
tilaintiff e!aw and m general t.ermi r.'̂ .e is­
sues that wili have to be cWtermmed. 

:l It .-ihall notify the moipient that, at 
his/he." reijuest the court, will exclotie 
him/her from the -das:; so long as the re-
i}uesI i-i received by a 'late speeified m 
notice that counsel ami the court will set, 
Rule 23(c;(2)(A). 

4. U snail make cleur that any fiedings, 
whether favorable or not, will tw binding on 
ail class members who do not roiucst exclu­
sion. Rule 23(cX2)(0). 

5. It shall explain that any class men--
bvr who does not request exclusion may 
enirr an ap^urance '.hrougti his/her coun-
.-icl. Rule 2:j(cK2KC). 

Cminsel for defendants I'hall meet on or 
before January 10, 1981 to discuss and, if 
possible, airrec uixin suggested inodifiea-
tiotu to plainlil'fr.' proposed form of notice 
and •ii.-rvc and file their nugge-itcd changes, 
if any, with the court, by January £*. I.HM. 
To the extent that agreement among tie-
I'enac counsel is not possible, they may 
make jcparate subme-sions. 

By January !<j. 108: Yannaconc and As­
sociates shall submit tu the court a list of no 
more than 12 persons whom tlmy propose us 
reprvsenlalivc phviatiffs for the aO-
i.ion. Defendant:; may, if iliey choose, sub-
mil any comment::, objection:; or nuggiis-
t.i..)nH '.vith respect to the propose'1- repre-
lertativc phctit.iffs Iry January 21), 

.'17. I - )i pur i>oMv; ' I ' c-«iveit i .M!' .v th is d e f « i \ e 
A I I I I).- i . i l l t t l ( l ie " I ' O V I - I m t u ' i u n i u ' . r u t .Ie-

The court will Uien de'ertnine who will i v 

1'ie nameil plaintiffs in. the rlasa .iction, -ir,) 

plaintiffs' aUorncys will be diivct'i! by f l ( t . 
iber order uf r.ni^ i-ourt to prepare a'.i anprt;. 
priatu ••lass action order and ..•las.n action 
complaint. 

v N U M M A R Y Ji.:i><:;Mr.vT 

On i.'us motion, •Icfendauti argue that 
they are eo t i t lo l to aummary j'i-'-^mon; 

against, plaintiffs because, lulling under 
compuhdoii of federal law, Ihey w..ir.> f i i r c # < j 

to oianufaetLre Agent Orange under cir-
CVlti»tuii<:i;S carefully '.•ortmii:'.! by tho 

government. Cases analyzing similar argu-
fr.ent.-. luvc litiiiz -d • •iriOU'; t r rmnology lo 

describe ttii* defer-so, the most common be-
.PR that 'lofonoants «»ek to "•share in the 
government's immunity", GVeen v. /CJ 
.•imowca. J/fc, "-<&. V SUDP. 126:11, 1264 (E.D 

Tenn.lS?3). or that defendao's assert a 
"jiovornmeot e.tintract defense" .See Afer-
n££, Ckipmnn di S<v>U Corptnitkn ». Guy 
F ArUmstm Company, '205 F.^d \\, 16 (CA9 
11)61). 

A. THE COVfRWF.NT CONTRACT 
DLirRNSI''! 

W'nalever its lain:), the governmwnt ccm-

tract defense " in this vase essentially seeks 
to avoid autnofaciurcr liability or thf 

jji'ottrul that the circumstancvM surroundirfr 
Agent Oran^'i'a (nuaafacturij -inW ij«n were 

controlled and dictated by the United 
iil.itCA (jovcrnmont aotintf ir, a capacity in 

which the govcrnifient is protectei'l from 
liability by eovi'.ro'^v imtnunily and tne 
Peres/i'ttin-Jt;/ doctrine. 

In the ii.mina! eas"-: of V'-.,J.-J/cy ift at. v 

W. A. Rosa Cotislructkin Comininy, 108 U.S. 
18, ofl S.Ct. 4t:i, 34 f,.l>l. ".-vl (104i';, ihe 
iuoreme Court recogni'.ed the possibility 
that iii/ii.raei.i''ri who properly jxirfi.irm their 

work pursuant to contracts with the United 
States ji/uw.-.j r.nv.nt mi^ct avoid, ba'nility for 

injuries rcsultinK from the work done. 
Plaisitiff. -vho •-<>..tfhi to n-eover -lamaue^ 
for cnision of liis walerfrofti property 

P . 1 1 
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causal by defcntlant's construction of ilikca 
;„ th<f Missouri Kiv«r, concuded thai defend­
ant had acted "pursuant to a contract, with 
the. United States Governmonl, ynder thc 
ciirectiun of the Secretary of War and the 
supervision of the Chief of Engineers of the 
United States, for thc purpose of improving 
navigation of the Missouri River " 300 'j.S. 
ac 19, W S.Ct. at 411. The Court held that, 
the contractor was not liable, because the 
work none had txien pn>pcilv .luthoriAcd 
and properly performed. Summurir.inn the 
relevant principles, the Court staled 

f l j t is clear that if [the] authority to carry 
OUt '-he project Wiw validly conferred * * 
then; is no liability on the part of the 
eontraetoi for exccut;nt» ^th* govxru-
mcnt's] will, tcitutioos omitted). Where 
an agent or officur of th* G-ivernmenf 
purptirling to act on its behalf has bucn 
heir! to be liablu for his conduct cajsint: 
injury to another, the ground of liability 
has botn fnuod to be either that he ex­
ceeded his authority or that it was not 
validly conferred, m U.S. a: 21) 21, 60 
S.Ct. at 414. 

Follrtwirig thus« prineipli**, subsequcnl 
cases have stated the rule in various ways: 

To the extent that th* wnrk performed 
ny [the contractor] was done under its 
contract udth th« [^ovcrnmentl and in 
conformity with the term* of jaid con-
trart.. no liability can be imposed upon it 
for any damages claimed to have been 
suffered by fplaintiffs], Myers v, IJnileti 
States, .IZi F.2U 580, 583 (CAS 1963); 
Thc [contract work] ^as pursuant to val­
idly conferred authority under a contract 
'.with the governmentl. The ouestion of 
foreseeability of harm and the possible 
need to protect against it arose when the 
Government framed its terms. There is 
no charge that what the contractor did 
wati not what it was required '.o do. " " 

-IS. Stv JA»<J Merritt. <"h:riman & Sect! Corp. v, 
f.*u.v r. Alkinxon Company. 205 f 2d U, iii 
i'CA!) I ' je i ! f w h t r c '.he plans and spftcificu-
tieos w»re drawn inc. adu) ecu /w/or t i the 
roinract * • • the rontracior is sillided to fol­
io n -Ateh nlans and ipecit'icarioiia, excrcisniK 
due una proper cart and skill and "eO'iirc p.u 
lies damauL-tt io look ic ihn ^oetmmcnt. *tv,..b 
hj-. .'.-.-fiiit-^a .̂ ueh u v.ontraci. for r'.-ti**!' "1 l i* :^ -

[The question of taking measures co saiV 
guard against harm caused hy the plans'] 
w.-ui a decision which rested witi, ih.e 
Government, The Govern me nl did not 
provide .-'or such additional jjiecaationa in 
the plans, ind the [contractor] is not lo be 
heid liable for this omiaaion. Dolphin 
Ganivm, foe. v. uaitni i'LittS, 243 
F.Supp. 824. Ui? (r).O»en.:06r>>; 

Where the act, or failure to act, wloch 
causes an injury is one which thu lguv.;i-n-
mentl contractor tvas empioyed to do, and 
the injury results noi from the nejfbgent 
manner of doing the work, but from the 
performance thereof or failure to jx-r-
form it al ad, the contractor is entitled to 
share the iunuuiiity from liability u/hir.h 
tne public enjoys, hut * ' " the :ontrar. 
cor is uul entitled to the Immunity of tho 
public body from liability where the inju-
iy aiisca f rom tho turtuius rn^nn.'r of 
pertorming the work." Green c 1C1 
America, /oo., ^62 F.Sapp '.2ti3. 126,r) 
(E D.Tenn.WS) quoting 9 A.L.R.Sd 382, 

[27] Behind this rule he consideration!; 
of fairness and public poucy. First, ton 
liability principles properly seek to impose 
liability on the wrongdoer whose aet ui 
omission caused the injury, not. on t; e oth­
erwise .nr.ocent contractor whoat uidy rolr 
in causing the injury was the proper per­
formance of a plaa supplied by tht govern 
ment. The imposition of tort liability cn a 
wrongdoer can have a st.on^ prophylactic 
effect, tortfeasors held liabie for damages 
that How from theii ATonifdoins have a 
strong incentive to prevent the occunretice 

o' future barm. See W. Proiwr. LMII' of 

Tons § 4 at 23 (4th e... 1971). Before any 
societal l»;iicfit can be i)oriv«d from rhe 
deterrent effeets of tort liability, however, 
the parly iti a puijition t^ correct t.h« tOC-

phasts <ii onginall; O'Cira-Jy v City of Montpc-
tier, 4'?4 F Supp. ihe. is* .;r>.vt.i97!)), i c ' d on 
other uroumls, 573 F 2d 74') ( C A : ID7H) (no 
action ii>>« i«:iiosf rent rat tor who I'Mcrtfd c.cn-
iract wuh ei'.y, ^erinrmt-o w,rk in .\ccorlai\ce 
woth dctaiied specifi<:.«tons piovitleil by ihe 
City. Jul îct aci. miisiUr •\i-..ii?c yi amhcnly. anU 
prrt'irined w i k in '"'in-neyliurrv. manacn. 
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!1U f ART ICS 

v the govern-
re, plaintiffs' 
tc defendant* 
use the United 
• ted Agent Qr-

Herbleldej for 

r-jfri.io. Inc.. i02 
Whiuker v. rfar-

U'.O, 1013-15 

nK. t."7>.ipm<in <S 
cTomp.i'iy. i 9 5 $ 

V -

military use for over 'JO yean: (3) knew 
di<j.<in would be a byproduct of the manu­
facture of 2,4,5-T, an ingredient in Agent 
Orange; (4) knew the toxicity of dioxin as 
e a r l y aa W f i2; (5) compelled thc defendants 
to manufacture Agent Orange using the 
nisndatory provisions of the flofense Pro­
duction Acl, 50 U.S.C.App. § U<>81 ot s:>ti.. 
m \ various econuniie and * mlormar prcs-
j.jros to coerce defendants; (()) refused to 
ai!ow defendants lo produce phenov- l.eriii-
cides for their civilian markeLv. (7) unilat­
erally determined the UTHIB ami !if«.-;cifica-
tions of the contracts under which thc de­
fendant inanufaetu.ci Agent Orange, in 
-luding sompiete conlmi over the chemi.-.ai 
corn position, volume, weight, purity, acidity, 
appearance, quality, inspection, wsting pro­
cedures, packaging, marlting; and mur^od of 
shipment used; (8) visited defendants' 
plants re^tl^rly tn rrnduet. inspections and 
tests tii ensure the defendants' compliance 
with the contract terms: O) assured the 
availability to defendanUi of the raw mate­
rials needed to produce Agent Orange on a 
high priority basis; (10) unilaterally deter­
mined the nature and extenl of the use in 
southeast Asia of the \gent Orange produc­
ed, with concentrations of component herbi­
cides far in excess of any commercially 
manufactured product: and i\V) exercised 
exclusive control over the use of Agcnl 
Orange in southeast Asia. 

Defendants argue (1) that they merely 
manufactured anri supplied Agent Orange 
to the government pursuant to validly au­
thorized contracts, (2) that Agent Orange 
was not manufaclured before und has not 
been manufactured since; (3) that they 
completeU their compelled manufacture of 
Agent Orange in strict compliance with the 
specifications supplied by the government, 
specifications that contained no obvious or 
" g l a r i n g " defec t s t h a t w o u l d hf tvc a ler ted 

the defendants of any impending danger in 
following them; and (4i that they minuf^e-
tured Agent Orange without any negli-
gen co on their part. 

Ir short, the defendants claim lo have 
served their eouotiy's military nccda with 
out any shortcomings in the r performance 
They Contend that but for th* ^ovemmfint'si 

decision to use Agent Orange in southenst 
Asia the defendants would not have manu­
factured Agent Orange and Ihe harm 
claimed to have been caused by the. herbi­
cide would n^ver have occurred. Defend­
ants further note thai they were in no 
position to question the governmeni':; mili­
tary judgment to use the herhicidc as a 
laclkid weapon dunnft the Vietnam war, 
and bad no choice under federal law but to 
comply with the government's order to pro­
duce Agent Oran«e, 

Thus, defendants argue that they were 
merely agents of the government acting 
under the compulsion of federal law in pa­
triotic furtherance of the Vietnam war ef­
fort. They claim to nave produced an ef-
feclive product that met. In every ri'.sjMe.t, 
the government's detailed Mpeeifications 
and expectations. Defendant argue, that 
well estahlisheti legal principles, sound so­
cial policy, and genera: principles ot fair­
ness dictate that they not ho held liable for 
injuries resulting solely from their strict 
compliance with government contracts for 
w^r related products that performed exact-
Iv as expected in their miiiUry uses 

Plainriffs argue (1) that defendants 
should not be permitted to "hide" behind 
(rovwnmitnt specifications lo avoid liability, 
and (2) that summary judgment is inappro-
priate because the riefendanta "bald asser­
tion that the [government] specifications 
were, in fact, complied with" cannot be 
accepted by the court as true, without a trial 
to determine whether defendants' allega­
tions wilh respect to the government con­
tract defense are factually correct. 
C. SUMMARY JUDGMENT DliNlGD 

[30] The standards ''or contfiUorsition of 
a rr'.otion for summary judgment pursuant 
to F U.C.P. S6 arr. well ectabliahod and ny^d 
not be repeated here except lo note that on 
a TTiotton fr»r aummnry judgment the oourt 
"cannot try issues of fact; it can only de­
termine .vhothor thyrw ani • i w i tn hr 
tried", Amt/rk-in .Manufacturers Muiun! In-
a-ur-im o Campuny v 4 on'riVvm firomicxit-
ir.g-P:\ram<)unt Theatrw, In:., 38S F,2d 272, 
•.179 (C.\7 19fi7) w n . denied. 404 U S. 10*3, 

• , • : , • • V t 

:", •. ,3V.r' : 
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liotiH ' i i ' imiv.nion itni-.-.t l»; ht.'I'.l ucemintu-

i<k for the ilam:ig«:s 'Miiseil and thus moti-
7: i r i ' . ! r n j i r i . 'v i 'n t f . I ' . ' . V I . ' t o r t s 

[JHj Seomid, thu prhcy f.inoiileraiion-; 
thai I'.nd conumiii^ vit.ditj tu u'lv.wimii'n-
lal immunity irirnr for •'exteiwien" of tnat 
fr'.i;il'.MTi f r o m i i u b i h t y t . i .IOTT^ ^ovcrnro ' . r i t 

enntractur.-.. A.-i cue c u u r l put i t : 

T o impo;!!.' l i a l i i l i t y CM tho '.onli-.w-li ' i- f f o r 

t h r i 1 '0,'en.in(!ri.':< p l ann ing f a i l u m u l 

w i u l i l ri.'ndo: - thu ( i t i v . j r n n i i j n t i 'Timunily 

" ' " nH:;inifig!r«i». for if ihe contractor 
A'.-i-; h i 'M ' i i i l i l i . . . ..•oni.ri'.i.-t pncos to t h " 

C',ovi:rnnien!. would b<: increa.-ietl to COVIT 
the contractor':; risk of loss froin pos.sihit! 
harmful effects of i-.imiplying with deci' 
jions .>f I'jtovornmentall officers authoriz­
ed t.o make policy judgment.!. Oolphin 
fj'an/e/ts, f.ie. v. Cminl Surtes. 243 
P.Siqip. S'il, 827 (U.<:onn.l905).w 

These cnn>iderat.ion:; taki-' on inerf iKO,; 

significance when the government contrnet* 
with manufactureri ef military ordnance in 
war tiir.e. Where, as here., manufacturers 
claim to have boon eompelled by federal law 
to [iroduce a weapon of war without ability 
to negotiate specification:;, contract price or 
terms, the ixitentiul for unfairly imposing 
liabiMy becomes great. Without the 
govtrnniert. contract defense a manufactur­
er capable of producing military goods for 
government i.sc would face the untenable 
position of choosing between severe penal­
ties for failing to supply proiJuets necessary 
to conduct a war, and producing what the 
government requires but at a contract price 
that makes no provision for the need to 
insure i i^a iua t po ten t i a l l i a b i l i t y f o r design 

flaw:; in the government's plan:,. 

A recent New York Stale court decision, 
Cl . : . i l ' i anc ; i v. Cisab/anca, 104 Mi:>e.2d 1148, 

. I f l . This nviy .»^.'o uiuJersUte the i-.'U-.n nf inv 
piMMi: li.ifciiiiy un yovernniHnt. ';ol'lt̂ ,̂ <1tO(•:•, •io 
-i i t i i . i t i ' . l , hifc.iu.se Dioie contraccors would |iri>-
',oiii;ii.i|y seek to insur* .'ijiaui.-.r i.i.i.ssiljic iiaOiluv 
lor tlie U'jvenm*1!]!''-, ;v..-if!fr|ii,irii-; .in/l ins-or. 
diicc '•.oino.ii ii-s tl;-. noi -ipread (hp risk ot loss 
•.vahuul somi.' tinamiiiil benrlir to tlicmselees 
I! ' . ,IIM.:I ui iin.- i -A i i fm^ . Hie uovcnimem miijMi 
iiilli>i;iii.-lv l i m l U I'.':,N expi-nsiVf to iv.'uvi; ntiiiiu 
iiils 1 iiinler l.'ie ••: i ' , i i i i i ' , r ' . i i iei"i , jeei'pt i-iOilnv 
for iijiirn'-', !MII-.I?<I hv iis phinmng f.iihu.vc mi l 
llien'Ov H O H I . l i : * i.'\|):M:i!"e iriiJUIeiiLin. 

I ' l * M Y h'. J.i 400 i l ' i .Ct . Orona County 19HO), 

riM.-ogni.'rd thfj problem of a nvsmifaot'.irtir 
•.vho |»rc.viilca i)t''->.|iii:t.i ncecoaarj' to «<ndoct 
a *ar under contrae.1 with tiie (/(ivernnent 
'. n Ctixiihi.iHru i li« ou r t heU! that, an u 
matter of piihlic |>eliey, a mariufael ui'Cr 
a'liii MI |i|iio"i ..><pii|>'n>.-nl -.o i.li.i t'niteil 
Slates Army in a time of war |)tirsu.int fi, 
|n>vvrnmi-f>i '.(n eifii :ii ion1* may nni Iw hell 
liable for any inadotpi.-uiy in iln: plans he-
cause 

A supplier lo thc military in time of war 
has a right, io rely on ::ui;h *|>«:e..fiealio^a 

and m not obligated to withhold from the 
i . 'ni l iMi ^ l . i f r - nr'rii'-d t'on-i's r r c i l i ' r n [ Hc,-

iieved by the latter to be necessary be-
rauso the manufaci.iii'er considers 'Jie de-
sign to 'ie imprudent or ever, dangernua. 
His conformance, under siich circum­
stances, to the specifi'Jation.s iirovi^led to 
him should be. and is. a compiete dc.fensn 
to any action based on design, whether 
faulty or not. C^:ibi:iin:;i v. Cisxhiunc:.: 
m ML-ic.i.] - m 42SJ N.Y.S.2d 400. 401-
102 (S.Ci. Bronx County 1980) (Steeher, 
J.) 

['19} Although :,ome eourta ignore or 

deny its existence."1 the Supreme Court's 
t'oeof.^nitiwrt of the .iefenoo in Ywnjlcy v. W. 

A . Ross Cons t ruc t ion Corntiai iy and the ap-

pheai ion nf l.hn defen te in numorouE othor 

.leeisions certifies its continuing viability.41 

B. THrl POSITIONS 0V THE 1 ARTIES 

As defendants would appiy ihe govern­
ment contnet. defense here, plaintiffs' 
claims agair.st the corporate defendants 
could mil be actionable because the United 
Stater; Ooi'erntTient, (I) invented Agent Ur-
ange, i'l) expermenied with herbicides for 

40. .Sec Fe>.Aiir v O.M- .Umnwrmun. Inc-. SOli 
;• j i | .«t>7. H7;; 71 .i"AH l i l M j . Wlrt.ik*c v. //i«r 
le/l-Ki'lcor' ' i ' \nr>. Il<* 1- '>ii lOM). IDIU-IS 
I C A ' I lOli^l). 

41. .-vfe e .... 1 J. . Ih r r s e tyn i f f i l >t:U?<. 323 
!'.JU r-.W. :-M.j i.CiA!:' l:>i.Vi- Mr rn l t . (.'JMfJrrMU * 
>',it"i '.'i";i v <;nv /' ,t.'kjn.Miii Conipii/iy. zy.i 
i ..'.I '. 1. I'i [('Ail ;:V,i) 

'# 
', 
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tha court's considered view, the approaeh 
hem outlined balances the numerous inter­
ests in a way that will bc.it serve th<)3< 
goals. 

VI. DISCOVERY 
Tinder thc ca:K nmnugement |dan :i<!t 

forth in section Ul of this pretrial order, it 
is apprnprialu for diBeow«ry lo proo.ood now 
as efficiently and exi^ditiously as iwasible 
on ail Phase I issues. Most of tho innferlrd 
neeessitry to support the defendants' 
government, contract defense is in defend­
ants' own control. Plaintiffs have continu-
ully unjed an early trial, and lead counsel 
hai repeatedly represente«i tc ihe court that, 
depositions of a limiled number of Dow 
employee:? are the only discovery necesviry 
before proceeding to trial. Although the 
government is no longer a party lo this 
action, the Department of Justice has prom­
ised the court cooperation with all parties in 
fieiliwting full and complete discovery of 
all material within the government's con­
trol. 

To date, very little discovery has taken 
place. By practice and procedure order dat­
ed May 18, 1979, this court stayed all dis­
covery proceedings until further court or­
der; by order dated February 5, 1980, this 
stay was modified to allow the parties to 
"conduct voluntary discovery by agreement 
among themselves" In addition to whatev­
er voluntary discovery has taken place, the 
court on specific motions has permitted the 
depositions of certain plaintiffs with a 
"high risk of unavailability for trial" to be 
taken. K. tf., H*rt7. v. Dow Chemicnl Com­
pany, 79 C 2752 (EUNY GCP) (memoran­
dum and order of January 18, 1980) 

[31] The first wave of Phaae I discovery 
is to commence immediately, anri thc stay ia 
vacated, hut only for this purpose. The 
first wave of discovery, as defined in 4 LfiO 
of the Manual for Complex Litigation, is 
designed to disclose all preliminary matters 
necessary before proceeding to discovery on 
the merits, specifically: 

(1) the names and iocation of winesycs 
whose written inlerrotfalories or deposi­
tions upon oral interrogatories may be 

nought m the merit!); (2) the existence, 
location and custodian of documents and 
other physical cvi<jcnce, the productiojj ef 
which may be sought on Ihe merits; and 
IH: information concerning thc t.-ansac-
liuns upon which the claims for reiicf are 
biuicd. 

The parties arc directed to serve and file 
fii-st wa*u iutci 1 ogitorica by Jaouaiy 15, 

Any objections lo these interrogato­
ries ihall be aerveil and filed on or h*'(ore 
January 23, 19B1. Defendants shall confer 
and iiubmit joint ititfirrogatoriiiH ano objod 
tions. Failure to timely object will operate 
ai ;i waiver of any ami all ol'jvction*. Th* 
objections will be discussed and ruled on at 
tho conference srh<eduliid for January 30, 
1981, The court does not anticipate fr iv> 
Inn* ohjwt.ion« to any int.HrroirntOriea, but 
any objections made without a good faith 
hasis will he summarily denied as WKI! AS 
j.ibjecl their proponent to sanctions, The 
answers to all first wave interrDKatoriei are 
lo be served and filed by February 13. 1981. 

Tho rnurt has prnvi*iu»ly received and 
reviewed several suggestions for orderly 
Hisnwrtry advanced by the parties. How­
ever, those proposals were made without 
the benefit of the court's case management 
plan. Counsel am to submit memoranda 
cutlining their thoutrhts and proposals for 
the remainder of Phase I discovery by Jan­
uary 23. 1981- Proposals should focus on 
the scope and type of material to be discov­
ered, as well as the setjUeoee and timing 
that discovery should take. Those proposals 
should have as their goal Iht expeditious, 
free and open exchange of information con­
templated by the Federal Rules of Civil 
Procedure and required hy this court in all 
cases before it. At the January 30, 1981 
conference the court will hear argument 
about the various proposals and soon there­
after will establish a comprehensive dis­
covery and trial schedule to govern the 
remainder ol ftutw I . 

VU. STATUTES OF LIMITATIONS 
(.12] In light of the Second Circuit's de­

cision that federal question ;t:risdiclion is 
inappropriate in the context of this ac.tior,, 
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:^ S.Cl. 737, HO r,E(!.2ri 752 (1S72> ua'l the 
fourl "inuat resolve .iny '.louiiu; in favor uf 
the party opposing the summary judgment 
inution". SEC v. ftcseardi .-tuco/riarion 
Cor;;., o.JL1", F 2d ;U iCA2 I07fi). 

Havi?ig minsidered al! the authorities d i ­
ed and the argurnenis uf counsel, the court 
is satisfied that a government contract de­
fense exists and has posfiihle application to 
thu facts at Car. Plaintiffs are oorroct. 
however, to the extenl that, ;hey argue the 
presence of fact issues which preclude sum­
mary judgment since any application nf the 
guvtjrnment contract defense in this context 
will require that defendants prove that, 
their relationship with the government anri 
perfornanee under the government con­
tract was essentially as they descrihe it. In 
short, whatever the minimum showing nec­
essary t ; support a finding for defendant:* 
on the government contract defense may 
be, allegations with respect to their contract 
performance and relationship with the 
government present issues of fact requiring 
trial 

Resolution of the fact issues by separate 
trial will determine whether defendants 
have a compiete defense to the claims as­
serted .urainst them. This ia the reason the 
court, has chosen the government contract 
defense for the Phase ! trial as discussed in 
section UI above. The elements of the 
defense will t* uniquely adapled lo consid­
eration and adjudication, separate and 
apart from the issues of liability, causation 
and damages. As a practical matter, dis­
covery tLi to these discrete issue:-, will be 
rather narrow compared to the discovery 
that some of the other fact issues presented 
by this action may require. 

42. Tor (t.-.-vitinJlt, iu'iue LUUILJ lew Uie ^uv t i e-
inem contrael Jel'ensi: as coupling the ^ovpr.i 
meni'i su^erci^n immunity with UiS COnlrac-
'IJI ' ' . 'jOliK:iii"i m follow (he .jO^miniient's Ji-
i-ections. see <"/<•*!> c 'CI .Wrrem-a. Inc., M,2 
I-' .Soj>p r ' t 'Y l .^r, o. r-.-nii.ttH?-.'.!. t l mav 
w-.-l! Oe that tne '.oierr'Kn's imctiur.ilv from suit 
is not an msifimal element :)(' the lisi'eiiM'. See 
OusiMu <;.ji!/t'», f/ic. i'. tymtci» stau:*. -•'<•'' 
V Supp MA H21 <D.<:onn.l*i5i; A. J. Myr,:* v. 

UmiiHi stMn. jaa f i - j 3ao. 58:i (CAO IO<;.V;. 
.Slmil.nlv. iv.tier cnurts t'ramt! the fl<;oii»nis .,f 

Although satisfied tivit tie government 
coiurcet I'.vfonse c.i^its and has possible ap-
plication here, however, the court is not 
:i<it.i:tfied that da: parties have sufficiently 
foeuaou their attention on thc- preeixc' atan-
darrta ij)plical>i<: m d the spec if it: faela de-
feiuiartu necMi u: prove to make out the 
diJlVrn.-* und«r th.' circumatanccii uf '.hi.i 
t.ion,1' Accordingly, Uie parties jtre to ore-
part? (l j hrffa foeusinfj on ihis ivsue, and (2) 
proposed apecial vmvjjcts m je presented to 
the jury in th-.' Phase I trial. Of cnur.,*. lh« 
proposed upeeia! .•erdiola will nor. be binding 
ul this ita^e; rather, t-.jv are tc assist 
counsel and the court in focusing upon the 
issues that, require discovery and trial in 
t'hase I. These items -ire tn !*: served and 
filed by January 23, 198'. Th« court will 
hear argument, on the standards and ele-
tnetits j f the government contract defense 

applied to this case and ivdl discuss the 
proposed special verdicts nt '.he pretrial con­
ference t.o be held January 30, 1951 at 9:uo 
a. m. 

As noted ahove, the court l>elieves that 
early resolution of this potentially disposi-
live issue will serve tho interests of justice 
and judicial efficiency. Although justice is 
always served by the efficient management 
of any action, this i i especially true in this 
e.ise wlicic ^iiv utiiez procedure adopted 
might subject the parties to years of dis-
c.ivcry and trial only lo h»•••<• later genera-
t.ons cf judges, lawyer.), and litigants dis­
cover that an ..orly trial of the K'-̂ '-rnmcnt 
contract defense might have preempted the 
nootl for .tlmoi.t -ill of th* dUwuory urder-
taken and âved thousands of person-hours 
and millions of dollars ussnrisitr-d with thnsft 
unnecessary efforts. Thc partie> hsre are 
entitled to have this action handled as effi­
ciently and t'xpeditiously as possible and, in 

llie i.JelVii.-.t- in II-TITIS inilr.iiry' Mecey^Uy. 5 f f c 
Ca^.itmme.-i v. CasabMiita. 104 Misc .2d 343, 
128 N.V..S.2d 400. 401 -102 (S Ct Rroox Cciumy 
11180) {'S'ir'Mrf. J.' 'vVheiiier tlie si; elein'nti 
are •.•ssential io die 'aieceiiful ;i3serti<5n of <-h* 
I^OM.' . I V V v - m ..-^r.^,, f ' « r , . U ' j ^ tf r , l i f t e d 

n t h» .linerniin.-U Cecatue Uu; eyurt has Cetcr-
ii.iiiei.l t l u i dn severetfsn i^ immunt' .nnier ihe 
cu'Cuniiiiirices lierc (ircicut il .vi'c IIISCUSSIOH 
Sreii iii 11 : i . / ; i , i , and it is tv.->ood tiiA|>ute t^ai 
th.. A(;»i!t (Jriiiiue ur )UIII.,'.''.I :>'/ ikt'enOanit he" 
was .iiaiusi.i'.l'.ifed in dine ol w.ir 
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fn re Atp-nt Oninr t . 2 Cir., AX, I-' J.I IiK7 
iVM)) . ilivuraiLy juriadiction under 23 I 6.0. 

Y.l'.i'i n\ny prnvido t.he. ••.oU> hastia for .sub-

jei-.L malter jurisdiction. Since federal 
.•ourtu f i t t i n g in diversity apply -d.-it.. I.iw nr: 
Huestions involving tlie st.itute of limita-
rmivi, tliui'-.mt.t'i! Tnmt CmUpnry tit' .Veie 

Vorit v. York, :V26 U.S. IKi. KW, rto S wt. 
l . M . L46». S'J L.Rd. 207'.) (1045). and sine; 
this action wil l j l l imateiy nvolvo the stat­
ute of l imilal iors of most, if :iot all. of the 
states, counsel shall sulmtit briefs setting 
for th the applicable law of e:ich state on the 
subject. Even if the pending pett.icn for 
mhearing before the Seconil Circuit en banc 
is granted and federal question jurisdiction 
is ultimately c.etermined tc be a valid 
ground for subject matter jurisdiction, this 
survey would Ix: helpful, even neeessf.ry. in 
determining what, the federal common law 
i i or should he. The briefs shall lie served 
and filed Uy January M , 1381, and reply 
b n e f i , if neccr-sary, shall Ix.- served and filed 
ny February d, l l M l . 

vm. CONCLUSIONS 

Governments .Motion to Diarviss: 

The government's motion to dismiss is 

granteu, and the third party complamL; 

against the government deemed to have 

been made in all actions under MDL '•!&[ arc 

dismissed. 

Case iVfana^ement P'w. 

The case will he trice in "•ihasei" and in 

neeonhiiw with the pruciftflurcs and princi­

ples outlined .IIKH'C in the section of this 

order entitled "The Case Management 

Plan". 

Pluinliffn' Mofwrt for "St>ei:tl Trials": 

PUiir.liffs ' motion for iuriai t r i l l * is de-
nii-d .;MM;pt insofar as th<s case manttgemert 
plan adopted by the covirt incorporates the 
.iu(fgeation ti> use "phased" t r i u l j . The de 
mul of the motion is without prejudice to 
renewal at ;>ome f it..ire date whon tha o>iirt 
may seek additional input as to the future 

eouree of thiu litt|;ittii>il. 

P L i i n i i t ' f j ' MoLon to . \ in rmi Lhtj C.'m/.dain/.: 

t J l iunt i f f s ' motion LO amend the complaint 

by muling Ihe Unded Slates governmeni 

und many ol' its off icial* on .v theory 

eonslitutional tort vs ih'.ni.-d without urtiju-

di<M ti> th'j I'.omm.meomont of a :iiJparut,< 

action. 

CXei* ,\i::.iuit. 

•'laintifl 's' motion [or ..-lass a.-u.m cer t i f j . 

cation grunti'd to the .•xtent uf contlit.ion. 

al clxss .K.'tion certific.'ition pursijii/i!. to PJ> 

C,?. 23ltui-J}. Li all mher reapects the mo­

tion is denieil. I n addition: 

by January 'Si, i w t counsel are to sub-

tml their suggestions tus to how "th« heat 

notice available' may oe given to the 

members of plaint i ff class-

By January 7, VJfcJl counsel lor plaintiffs 

shall serve and file a proposed form of 

notice Counsel for defendants shall 

meet by January 16, 1981 Lo discuss ind, 

if possiNc, agree upon suggested motlifi-

caiions to the proiwsed notice. Defend­

ants' :suggi::iU:d iii'jdificMt.n-ins, d un^^ 

shall he served and filed hy January 23, 

1081. 

By .January 16, 1081 counsel for plaintiffs 

shall submit a list of no mure than 12 

persons as proposed class representatives. 

By January tKJ, Vi&l defendants ahall 

serve and file any suggest ion*, objections 

or comments they have with respect to 

the proposed representative plaintiffs. 

A t the .Linuary 30, 1981 ..•<iM'or>.incc thc 

court wil l determitie who the named 

pl i i int i f fa '•vill Wi>. 

DtifendutiUi' Moiiuu for 3uiiiio.uy Judg­

ment: 

Defcndanls' motion for summary judg­

ment is denied because Ihe drfi-mlanta' as­

sertion of the government contract defense 

presents fact issues requiring trial. In ad-

dil ion: 

By .January 23. 1081 the parties are to 

nerve and file ( l ) briefs focusing on the 

precise standards applicable and the spe­

cific facts defendants need to prove in 

ortler to suceessfully establish the govern­

ment conlrac dei'ense, and (2) pr«[iosi:d 

N(K;e:a! verdicts lo 'K ' pmscnted to the 

jury in the Phase ( rial. T'ue eyurt w.U 

hear argument on the slandards and ele-
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DICK ». LEWIS 
Che M S«e F-Soop. 1M <IMO> 

ments of the government contract de­
fense as applied lo this case and will 
discuss the proposed special verdicts at 
the pretrial conference to be held Janu-
j f y M , 1981. 

799 

Oiscoverr-
The stay of discovery previously imposed 

; s vacated to the extent that the parties are 
to engage in first wave discovery of Phase I 
issues- I " addition: 

The parties are to serve and file first 
wave interrogatories by January 15, 
Any objections to these interrogatories 
shall be served and filed on or before 
January 23, 1981. Defendants are to con­
fer and submit joint interrogatories and 
objections. Failure to file timely objec­
tions will operate as a waiver of any and 
all objections. The objectiens will be dis­
cussed and ruled upon at the January 30. 
1981 conference, The answers to all first 
wave interrogatories are to be served and 
filed by February 13, 1931. 
Counsel are to submit memoranda outlin­
ing their thoughts and proposals regard­
ing a comprehensive plan and timetable 
for Phase I discovery by January 23, 
1981. The court will hear argument 
about the various proposals for Phase I 
discovery at Un: Jiinuary 30, 1981 conler-
ence. 

Statutes of Limitations: 
Counsel shall serve and file brtets setting 
forth the applicable law relating to the 
stAiuies of limitations of every state by 
January 30, 1981. Reply briefs, if neces­
sary, jhall be served and filed by Febru­
ary 6, 1981. 

Next Con/tfrenec: 
The next pretrial conference will be held 

before the undersigned at the Long Island 
Courthouse on January 30, 1381 at 9 00 a. 
m. Any party wishing to propose additions 
to the agenda should do so by letter to the 
court received no later than January ^7, 
1981. 

SO ORDERED. 

Steven Clair DICK, an incompetent hy 
Gordon Clair Dick, hin guardian ad 

litem. Plair.tiff. 

V, 

Dr. Asle Kingnley LEWIS, Lisbon Memori­
al Hospital, and Jane Doe and Rachel 
Roe, whose true names are to plaintiff 
unknown. Defendants, 

Civ. No. A7&-3018. 

United States District Court, 
D. North Dakota. 

Southeastern Division. 

Jan. 28, 1980. 

Medical malpractice action was brought 
against physician attending plaint.ff's 
mother on birth, claiming that al'leeed neg­
ligent treatment resulted in plaintiff's cere­
bral palsy, spastic paraplegia and mental 
retardation. Motion for dismissal was 
made at close of plaintiffs evidence. The 
District Court, Benson, Chief Judge, held 
that oven assuming perinatal asphyxia to be 
a cause of cerebral palsy plaintiff failed to 
prove that such a condition existed, in that, 
among other things, there was no showing 
of any need for cacaarean delivery in that 
subsequent pelvimetry revealed that moth­
er's pelvic measurements were slightly larg­
er than average and although mother en­
tered hospital 72 hours prior to birth she 
was in actual, aa opposed to false, labor for 
approximately 14 hours and r.o unusual con­
dition of the child was noted on birth. 

Judgrnent of dismiisal. 

Judgment stffirmed, 8th Cir., 636 F.2d 
iita. 

1. Physicians and Surgeon* 15(12) 
Even assuming perinatal asphyxia was 

cause of plaintiff's cerebral palsy, North 
Dakota physician who delivered plaintiff in 
L960 WHS not guilty of malpractice in failing 
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VETERANS OF FOREIGN WARS OF THE UNITED STATES 

THE EXECUTIVE DIRECTOR 
WASHINGTON OFFICE 

March 31,1995 

Mrs. Hilkry Cliniuu 
The White House 
Washington, D.C. 20500 

Dear Mrs. Clinton: 

I am writing to once again, thank and commend you for your direct involvement 
on behalf of those Persian Gulf veterans who are sick or disabled as a consequence of 
their service m thc Persian Gulf. Your meeting with V F W Commander in Chief 
Allen F. "Gunner" Kent in February of this year clearly bespoke a sincere 
commitment to work toward a resolution of thc issues confronting these brave young 
Americans. I r.an assure you thai: the VFW's commitment is no less in this matter. 
This organization will exert its every influence to ensure that Persian Gulf veterans are 
fully and compassionately provided for. 

In this regard, as the White House sets about establishing the President's 
Advisory Committee on Gulf War Veterans Illnesses, we are concerned that rank-and-
file Persian Gulf veterans be represented on that body along with senior military 
personnel and members of the scientific and medical community. The VFW views it 
as absolutely critical that veterans representing the average Persian Gulf military 
enlistee - the men and women who actually fought the war - be included as members 
of the Comniillcc. Not uuly have lliey earned such representation through their 
heroic actions in the Gulf, but it is only these former enlisted personnel who have the 
shared experience and empathy to fully see to the interests of their comrades in arms. 

Additionally, it is our estimation that many Persian Gulf veterans will find it 
suspect if no such former enlisted personnel arc included on the Committee. We point 
to thc fart that of the over 2,500 respondents to the VFW's Persian Gulf Registry, 46% 
reported not being on either the VA or DoD's registries. While it is likely there arc a 
number of rcftsons for this, it is evident that there is a certain distrust of the "system" 
among some Persian Gulf veterans. In our estimation a failure to include 
representatives of the non-career combat soldier on the Advisory Committee will 
undermine its creditability among members of the very group it would seek to help. 

VFW MEMORT Ai, HI TIT .DING • 200 MARYLAND AVENUE N.E. • WASHINGTON. D.C. 20002-5799 • AREA CODE 202-543-2239 
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Mrs. Hillary Clinton Page 2 
Washington, D.C. 20500 
March 31,1995 

So I would conclude by again thanking you on behalf of the entire VFW 
membership for your direct involvement in this issue, and urge that former enlisted 
non-active duty Persian Gulf veterans be included as members of the President's 
Advisory Committee on Gulf War Veterans Illnesses. 

Sincerely, 

JAMES R. CURRIEO 
Executive Director 
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W A € § Jl M II JL E M IE S S A G JB 

TO: Susan/ Agency Liaison Offica 
Tha White Uouaa 
FXX #202/456-2992 

PROM : DESERT STORM JUSTICE FOVNDA TION 
GINA WHITCOMB, PUBLIC AFFAIRS OFFICER 

DATEI August 9, 1995 

PHONE: 405/230-4552 (day), 405/348-1722 (©vaning) 

NO. OF PAGES: 3 (including this paga) 

M E S S A G E 

Susan, thank you for your c a l l s - sorry I was out of the o f f i c e when you 
called. 1 look forward to hearing from Mrs. Clinton's o f f i c e , and even 
more so t o hearing Mrs, Clinton speak to the group on Monday. 

Please forward the attached to Mrs. Clinton as i t i l l u s t r a t e s what i s 
repeatedly happening a l l over the U.S. with Gulf War Veterans, and probably 
Veterans i n general. In the V.A. hospital's e f f o r t s to move Veterans 
through t h e i r appointments i n a very few minutes, misdiagnosis are 
occurring at alarming rates. So much of the time the a t t i t u d e of V.A. 
hospital personnel i s apathy - from the clerks on up t o the doctors. I 
have personally v i s i t e d with Veterans a l l over the country that report 
simila r incidents. And, of course, I have first-hand knowledge of the 
horrors that have happened to my son, even at the so-called "special 
r e f e r r a l centers for Gulf War Veterans". The most recent problem i s that 
Jason returned from the West L.A. r e f e r r a l center i n May and s t i l l does no% 
have anv diagnosis, plus his f i l e i s s t i l l there, both preventing anv 
follow-up appointments, a l l while his condition worsens. 

Susan, again - thank you for your help and your caring a t t i t u d e . I hope to 
someday thank you i n person. 

. 0-

-̂£..'-•1... <<t,'(f Ct— O 
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peoroi SFC Johnny r.. RfHnnbury 
515 Etit Seventh Street 
Ada, Olelahom* 74820 

Toi Mr*. Clna WHITCOMB 
Desert Storm Justice, Foundation 

Subji Te#tlmony of Illness from •ervice in the Gulf War 

Firs t off. I will t e l l you that I am a career soldier, have served in 
Vietnom/Spccial Opcrntione In Korea/Cuban Roloo&tion and the Gulf War. 
T vas called up for Active duty for Desert storm on 01 September 1991 
and served in tho Oulf until 01 May 1992. 

I arrived bacK in the states on 04 May 1993 at Fort Jaekoon, during 
my out processing phyeical I found out that I had suffered vision loss, 
and was issued glasses at Fort Jackson, my viaion bafore that waa 
20-20. 

I arrived back in Oklahoma on 08 May 1992, and became i l l on 24 May 1992, 
while on leave, 1 finely went tu go to Valloy Viev Hospital on the 29 
of May 1992# and was under doctors care until 31 August 1992. During 
the later part of November 1992, I beudme 111 «iy<ilii, I want to the 
Hospital on 05 December 1992, for what I thought was the Flu. I suffered 
Mkfiealve congestive Heart Failure. 

I remained at valley view Hospital until 13 December 1992, do to the 
fact they tried to get me trangfered to the Veterans Hospital in Oklahoma 
City, but they were tolct that ; vas not a veteran because i had never 
been wounded, J was finaly transfered to the Veterans Hoepital on 13 
December 1992 and etayed there until 2i December 1992, then was placed 
in a out-patient status. During my service in the Gulf, I was in Daharan, 
King Kslid Military City, Kuwait, and ?ost of Daman, Eayiad. 

I am now service connected for my heart condition, this took Seven Hundred 
and Forty days, form the Veterans Office In Kentucky 1 was denied, after 
my f i l e was transfered to TN. I vas later awarded 30%, then i t was up­
grade to 60* on 25 July 1995. 

As for a l l of the other illness that 1 have from the Gulf r have been 
denied benefits, my akin condition was original listed ae exposure 
to gamma rays and or Radition, now I have been told that i have Kerioses 
which people get from sun bathing I do not sun bath, (I have red hair and 
am llqht complected.) I have had 24 skin leasion removed from my hand 
arms and feet, I have been told to give up my job as a mechnic, because 
this is what caueino the skin problems, (I have never been a mechnic) also 
I have been told that is was do to Posion Oak/Ivy, there none around 
my house. 

T suffere from ma*«1vft joint pMn, \r\ my 1 pgs fPet, back ,hipE and neck 
I was told that this vas cause from scrapie left in my knees from service 
in Vietnam, (I have navar ho«n vnnnrtPrt) i»v*n aftor I showed the aootor-s 
that there were no scars they s t i l l listed i t as war wounds. 

I also suffer from blaeVs out, T have vrecK ny truck twice during these 
black out. And have had them taking showers or just Standing in the house 
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Testimony oonfclnuedi page two 

I toave requeeted through tha fcrmy for Medical Retirement, this was dont 
In December 1994, but I waa called up for Active duty in January 1995, 
but had to decline do to bad health. 

I just received my paper work back from, Nashville and once again I 
had been denied disability, for a l l of the other major problems that 
I have suffered from since my return from the Oulf. 

I have been In a Heart Research Program, using a new type of drug for 
people with bad hearts, I have been in this program for two years now, 
if the medicine does not work then a Heart Transplant is recommended, 
but my blood is bad so that rules out the Heart Transplant. 

They have said that they could do the corrective surgery on my joints, but 
n\r\r.e. T have a bad heart they will not do i t . 

SHnno my return from the Oulf, in May of 1992, I have been unable to 
work, i f i t were not for the fact that my Mother, lives in Ada, I would 
have ended up in the street. 

The bigest problem other than my health io that after serving in two 
wars, and serving my country that 1 find I only suffered injurys 
by itty own side. (Vietnam/Agent Orange and White/Desert Storm, exposure 
to radations and Chemical war fare again. 

since I have asked for Medical Retirement from the Army I have only been 
told that thoy •will wait until my onliotmcnt runo out and will moot likely 
just discharge me with no benefits this is after 24yre 09mO8 20da6. My 
cnliatmcnt ia up on 06 March 1008, that in i f I am s t i l l nilve. My 
chances of recovery are set at 5*. 

f u 11 y^aubm i 11 ed 

V^aSffiSury'*'^ ury 
ItSO rCUse : 

•41al.ted States Army 
Veteran/Vietnam/Korea/ 
Cuban Relocation/Desert Storm 



MAIL1126.TXT 

Hi Bryan, 

These are some of the l e t t e r s I get and there i s one I wa 
s 
looking f o r and couldn't put my hands on i t t o n i g h t . . . and now my 
eyes are s t a r t i n g toburn so w i l l t r y t o look tomorrow i f I can.. B 
ut at l e a s t these are some to s t a r t . . 

Before, Vet can j o i n group (Online) they have to submit a 
p r o f i l e . 
I t gives an idea as t.o symtoms and area etc.. So by reading Mrs CI 
i n t o n w i l l get an idea of what they are going through... 

Have some on the spouses and c h i l d r e n (one I was looking 
f o r to 
send to you). I f I can't get i t tomorrow.. W i l l fax to Mrs. C l i n t o 
n during 
the week., so you might a l e r t her t o expect.. OK? Thanks.. 

Hate t o put a damper on your evening, my f r i e n d . , but the 
amount of wives, g i r l f r i e n d s , and c h i l d r e n are s t a r t i n g t o surface 
big time.. Think they are g e t t i n g braver due to media exposure... 

Have a good day, and sloooooooooooowwwww down... How DOES 
your w i f e keep up w i t h you... <BG> 

DStormMom 

Dear Mom, 

I recieved your r e p l y t h i s A.M.,sorry t o hear t h a t one of your so 
ns i s s i c k . 
I hope he gets better.You were r i g h t , I was i n the Army.I was r e l e a 
sed Feb. 93. I served i n the 82nd Airborne Div. at Ft. Bragg,N.C, 
i n the 3/319 A.F.A.R. (airborne f i e l d a r t i l l e r y regiment). I serve 
d i n 
the Gulf from Aug.21- A p r i l 03 (90-91 r e p s . ) . I am married w i t h two 
kids 

( l y r . - 3 mnth).I s t a r t e d g e t t i n g s i c k w i t h i n a month of r e t u r n i n g h 
ome. 
The f i r s t sign was an i n f e c t i o n on my chest t h a t balloned up t o t h 
e size 
of a g o l f b a l l i n 2 days.I had t h i s removed,but i t s t i l l leak,s mat 
t e r to t h i s day.The V.A. t o l d me the only t h i n g they could do i s 
cut out the 
whole area and p u l l the s k i n together and sew i t up.Since the i n f e 
c t i o n I've developed other problems,I.E.:hairloss,respitory proble 
ms,joints hurting,and more i n f e c t i o n s (though none as bad as the f 
i r s t ) 
This seems to be the most common of ailments a f l i c t i n g D.S. v e t s . I 
don't know i f I was exposed to chemical agents or not (a scud wa 

s blown up 
over us once but the chem. alarms never went off,maybe because we 
never 
set them up?) Maybe i t s caused by exposure to the o i l f i r e s ? I was 
i n I r a q f o r 29 days about h a l f of which i t looked l i k e evening a l 

1 day because of smoke,one day we had r a i n t h a t had o i l y soot i n i 
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t (very i r r i t a t i n g ) . 
You can't know how much I appreciate the work you are d o i n g . I f you 
t h i n k 

i t w i l l h e l p , f e e l free t o use any in f o r m a t i o n I have supplied. 
Thank you f o r your time,sorry t h i s l e t t e r was so long. 

Bill ========================================== 

Hi Mom, 
U n t i l 08 December 1993 I was a c t i v e duty Army. I deployed to S 

audi Arabia on 15 October 1990. My primary job was medicalsupply, 
but i n Saudi I had many jobs as d i d others. I was i n charge of f i 

eld s a n i t a t i o n . This included g e t t i n g f u e l f o r my u n i t , burning ur 
i n and feces, cleaning l a t r i n e s , spraying p e s t i c i d e s , and d r i v i n g 
to various areas to pick up supplies. On 13 November 1990 I had 
a sudden onset of abdominal pain. 

I was sent to various u n i t s and diagnosed w i t h an ovarian cyst. M 
y pain continued to increase. I had a c u l d o c e n t i s i s , and a laparos 
copy done i n Saudi. I n January I was sent back t o the United Stat 
es. Since my r e t u r n I have had a hysterectomy, appendectomy, c 
ystectomy, l i c e i n g of adhesions m u l t i p l e abdominal and vaginal i n j 
ections. I have been on many drugs, seen many Doctors. I have bee 
n t o l d by a l l t h a t they do not know what i s wrong w i t h me. This i s 
every Doctor from neurology, orthopedics, GYN, i n t e r n a l medicine 
, PM&R, psychology etc... While i n the m i l i t a r y they looked a 
t everything except the f a c t t h a t t h i s s t a r t e d i n Saudi. I asked 
repeatedly about t h i s . I have documents t h a t date back as f a r as J 
an. 1991 t h a t s t a t e a l o t af my symptoms. My c o n d i t i o n today i s muc 
h worse than i t was i n 1990. I s t i l l have extreme abdominal pain, 
pain t h a t runs down both my legs ( I loose the use of my legs o f t e n 
) , headaches, muscle and j o i n t pain, I get shakes i n my upper and 
lower e x t r e m i t i e s (my bones i n 
my arms and legs h u r t during t h i s t i m e),pain a f t e r bowel movements 
and u r i n a t i o n . I was medically discharged, but because the m i l i t a 

ry d i d n ' t have a diagnosis I was sent t o see more p s y c h i a t r i s t s . 
I had seen f i v e t o t h i s p o i n t . The l a s t two I saw (making t h i s sev 
en i n a l l ) came up w i t h the daignosis t h a t got my medical discharg 
e. I was diagnosed w i t h Somatic Pain Disorder. I was t o l d t h i s was 
the only way t o maintain my medical b e n i f i t s . I am now l i v i n g i 

n Arizona. I was st a t i o n e d i n Fort Meade, Maryland p r i o r t o my d i s 
charge. I came to Arizona to be near my Parents. I am not able to 
d r i v e , I need help going t o the bathroom, I can't even do things 
t h a t most of us take f o r granted, l i k e wash the dishes. I use a wh 
eel c h a i r t o shop (when I'm not f e e l i n g so bad t h a t I can), my l i f e 
has d r a s t i c a l l y changed. I hope t h a t someday very soon someone c 

an put a name to what I have. This alone would be a b i g r e l i e f . 
Karen =============== 

Dear DStormMom, 

A b r i e f p r o f i l e f o l l o w s : 

Possible contact w i t h chemical agents, as we were camped i n Dhahra 
n's infamous "Scud A l l e y " , where numerous Scud m i s s i l e s were i n t e r 
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t (very i r r i t a t i n g ) . 
You can't know how much I appreciate the work you are d o i n g . I f you 
t h i n k 

i t w i l l h e l p , f e e l free t o use any i n f o r m a t i o n I have supplied. 
Thank you f o r your time,sorry t h i s l e t t e r was so long. 

Bill ========================================== 

Hi Mom, 
U n t i l 08 December 1993 I was a c t i v e duty Army. I deployed t o S 

audi Arabia on 15 October 1990. My primary job was medicalsupply, 
but i n Saudi I had many jobs as d i d others. I was i n charge of f i 

el d s a n i t a t i o n . This included g e t t i n g f u e l f o r my u n i t , burning ur 
i n and feces, cleaning l a t r i n e s , spraying p e s t i c i d e s , and d r i v i n g 
to various areas t o pick up supplies. On 13 November 1990 I had 
a sudden onset of abdominal pain. 

I was sent t o various u n i t s and diagnosed w i t h an ovarian cyst. M 
y pain continued t o increase. I had a c u l d o c e n t i s i s , and a laparos 
copy done i n Saudi. In January I was sent back t o the United Stat 
es. Since my r e t u r n I have had a hysterectomy, appendectomy, c 
ystectomy, l i c e i n g of adhesions m u l t i p l e abdominal and vaginal i n j 
ections. I have been on many drugs, seen many Doctors. I have bee 
n t o l d by a l l t h a t they do not know what i s wrong w i t h me. This i s 
every Doctor from neurology, orthopedics, GYN, i n t e r n a l medicine 
, PM&R, psychology etc.. . While i n the m i l i t a r y they looked a 
t everything except the f a c t t h a t t h i s s t a r t e d i n Saudi. I asked 
repeatedly about t h i s . I have documents t h a t date back as f a r as J 
an. 1991 t h a t s t a t e a l o t af my symptoms. My c o n d i t i o n today i s muc 
h worse than i t was i n 1990. I s t i l l have extreme abdominal pain, 
pain t h a t runs down both my legs ( I loose the use of my legs o f t e n 
) , headaches, muscle and j o i n t pain, I get shakes i n my upper and 
lower e x t r e m i t i e s (my bones i n 
my arms and legs h u r t during t h i s t i m e),pain a f t e r bowel movements 
and u r i n a t i o n . I was medically discharged, but because the m i l i t a 

ry d i d n ' t have a diagnosis I was sent t o see more p s y c h i a t r i s t s . 
I had seen f i v e t o t h i s p o i n t . The l a s t two I saw (making t h i s sev 
en i n a l l ) came up w i t h the daignosis t h a t got my medical discharg 
e. I was diagnosed w i t h Somatic Pain Disorder. I was t o l d t h i s was 
the only way t o maintain my medical b e n i f i t s . I am now l i v i n g i 

n Arizona. I was s t a t i o n e d i n Fort Meade, Maryland p r i o r t o my d i s 
charge. I came to Arizona to be near my Parents. I am not able to 
d r i v e , I need help going to the bathroom, I can't even do things 
t h a t most of us take f o r granted, l i k e wash the dishes. I use a wh 
e e l c h a i r t o shop (when I'm not f e e l i n g so bad t h a t I can), my l i f e 
has d r a s t i c a l l y changed. I hope t h a t someday very soon someone c 

an put a name to what I have. This alone would be a b i g r e l i e f . 
Karen =============== 

Dear DStormMom, 

A b r i e f p r o f i l e f o l l o w s : 

Possible contact w i t h chemical agents, as we were camped i n Dhahra 
n's infamous "Scud A l l e y " , where numerous Scud m i s s i l e s were i n t e r 
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cepted above us by P a t r i o t s . 
Ordered by CO. t o take Pyristignone Bromide t a b l e t s , which caused 
shaking i n my hands and twitches i n my f a c i a l muscles. I d i s c o n t i 

nued use on my own accord, even a f t e r t h r e a t of A r t i c l e 15 Punishm 
ent. I also received shots before deployment t h a t were f o r "Anthra 
x", and in-country f o r reasons unknown. These shots were not i n c l u 
ded i n my M i l i t a r y shot record, and I have been denied access to i 
t and my Medical Records by the Arizona State Dept. of M i l i t a r y Af 
f a i r s . 
Possible GWS symptoms: Increased a l l e r g i c r e a c t i o n to dust, smuts, 
molds, and p o l l e n . Chronic upper r e s p i r a t o r y i n f e c t i o n s . General 

f e e l i n g of f a t i g u e . Muscle cramps i n arms, legs, and back. J o i n t p 
a i n i n knees, w r i s t s , elbows, neck and back. 
I underwent counselling t o stop nightmares and v i o l e n t behavior fo 
l l o w i n g DStorm.I returned st a t e s i d e 6 JUN 91. 

I am not r e g i s t e r e d w i t h the VA, as I fear they w i l l use me as a G 
uinea Pig, j u s t l i k e the Army d i d w i t h the P y r i s t i g n 
one Bromide t a b l e t s . 

I hope t h i s i s the i n f o you were looking f o r . May God a i d you i n y 
our crusade. 

Thank you. Mike 
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(b)(6) 

My symptoms come and go. Back pain, fatigue, dental situation i s 
stable— trying to get crowns to stay on. Loose teeth, gums i_C>o2-J 
bleeding since I got home but that had stopped, f i l l i n g s , root 
canals, caps, extract one. Memory problems and spelling ability 
went down h i l l . When I sleep i t s a dead sleep. I sleep in on 
weekends but I'm s t i l l tired. Pap smear, VA was concerned, 
second opinion said i t was infection. Took antibiotics and i t 
cleared up. Bone pains back and legs. Nerve twitching. Vision 
ok now, blurry in the past. Chest pains went away. 

My daughter (is 8) has 2 spots on her cheek for 3 months. Some 
bone pains. Pediatrician said i t looks like excema. They say 
the same about mine (mine responds to cortisone cream but goes 
away). Respiratory infections, need to change antibiotics a lot. 
Has chest pains. Doctor says there's nothing there. She's been 
sick about a year and a half. I keep her home from school 
sometimes; she wasn't like this before. 

I got a horrendous flu the summer that I got home. High fevers, 
etc. My daughter got i t too. 

She can s t i l l play soccer sometimes. She has some kind of spot 
on the back of her eye. Another vet in Colorado Springs had a 
kid with the same problem. 

(b)(6) is a nurse. 

She had 8 cavities in one year, one tooth got absessed and had to 
be pulled. I asked i f this was normal. He said i t was unusual. 

Meeting i s set for March 10-12. Dr. Hyman, Dr. Nicholson, Betty 
Mekdeki, update on the class action suit, invited Dr. Ray, 
invited press for panel presentation. 

Group leaders/activists, those who testified, etc. Paul 
Sullivan, etc. Jim Tuite i s coming to brief us. He wants to set 
up a medical foundation. 
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RUTH GORDON MCGILL. M.D. 

1302 SHAFTER 

SAN ANGELO, TEXAS 76901 

Written Testimony to the House Veterans' Affairs 
Subcommittee on Oversight and Investigation 

on Health Issues and Gulf War Veterans 
June 8, 1993 

Good morning. My name i s Ruth Gordon McGill. I am a psychiatrist, 
a millionaire, and a civilian. I have Gulf War Syndrome (GWS). To the best of my know­
ledge, I am the firs t sick physician in the world to be given the double diagnoses 
"oxidative phosphorylation disorder (OxPhos) aka mitochondrial encephalomyopathy (MEM) 
plus "multiple chemical sensitivity (MCS)." I am certainly the f i r s t physician 
so afflicted to admit this in a Congressional hearing. 

Prior to this hearing, I had interviewed eighteen sick veterans, about half in 
person and half by phone. Their symptoms were my symptoms, and their story is 
mine. I spent twelve years and more than $700,000 with more than twenty consultants 
in at least three major medical centers and half a dozen states. We found my 
answer, and I want to share the shortcuts and the price cuts with the military 
physicians in a technical briefing. 

As a psychiatrist, I cringed every time I heard a witness or Congressman at 
this hearing use the word "stress," as i t has too often been equated with lack of 
moral fiber, poor intestinal fortitude, and weak ego strength, and further used to so 
designate any group of political undesirables. The technical misuse of the word 
"stress" has contributed tremendous semantic confusion to our misunderstanding of 
GWS. Let us delete "just stress," which can be expected to clear up with rest, 
good food, peace of mind, and time. To further differentiate GWS from "psychogenic 
stress" or "psychogenic fatigue," I prefer the term "pathological fatigue." 
There are many kinds of pathological fatigue, but the unifying principle is this: 
none will clear up without medical treatment. Psychotherapy alone won't touch them. 

I believe GWS i s not one disease but a spectrum, that each veteran has more 
than one disease but in different combinations, and that one veteran's combination 
may or may not overlap another's so that at first they may not appear to be related. 
I believe that the combinations need be lumped into only four categories for which 
the diagnostic criteria are already known, that the co nnection between the four is 
the nervous system, and that the impact of nervous system dysfunction on each categ­
ory has been grossly underestimated for decades. 

Attachment I, Fig. 1 shows a Venn diagram with sets of patients or sets of symp­
toms of GWS. On my set diagram there is a place for a l l of the contributions offered 
by the nine physician witnesses, and for each of the six veterans, including Rep. 
Buyer and Mrs. Zuspann, who testified orally. I t is an encompassing system offering 
a unifying pattern; nothing I say need be construed to conflict with anything 
offered by the other witnesses. 

By far the largest group of patients has the mildest disease. I have included 
in one large circle those patients with mild nutrient deficiency, mild neurotoxicity, 
or both. The dual-cause theme i s carried throughout the four sets, and deficiency/ 
toxicity are the fundamental pillars of the nervous system connection. In both 
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conditions the signs and symptoms/ such as periperal neuropathy, mouth lesions, 
and rashes, may be similar. That the twin pillars, deficiency and toxicity, are 
two different causes does not matter; the basic treatment, i.e. aggressive 
repletion of vitamins, minerals, and other essential nutrients, is the same for 
both, although for each patient the regimen must be individualized, secondary 
effects must be managed, and determination of particular toxins may indicate 
particular treatments. 

The moderately sick fall into two related sets, fibromyalgia (FM) and Chronic 
Fatigue Syndrome (CFS). Researchers agree that FM and CFS are "sister diseases," 
distinguishable but strongly overlapping. Again, I believe that the link between 
FM and CFS is neurological, and that the dual theme deficiency/toxicity applies 
to both to different degrees. Fibromyalgia bears the nickname "soldier's disease," 
so I have shown FM overlapping the largest circle more than CFS. Witness 
Hyman's ideas f i t into the CFS set, and i t s area of overlap can be enlarged if 
Dr. Hyman's ideas prove to apply to more veterans. 

By far the most sick, and I believe the smallest (less than 1%) group, are 
those who f i t into the small circle labeled "OxPhos." These patients have the 
worst nutrient depletion, the worst toxic damage, and the worst neurological 
symptoms. I propose that the most expensive neurological testing be reserved 
for this group, including tests at the research level. The moderately sick 
must be given conventional neuro tests, but I believe that positive-research test 
results for the very sick can be applied backwards by inference to the less sick, 
especially since the treatment is the same for mild, moderate, and severe. 

Attachment I, Fig. 2, shows the similarity of GWS to Environmental Illness (EI) 
of Randolph. Almost a l l EI patients have pathological fatigue- Nutritional 
deficiencies have been documented in major subsets of this population. Probably a 
third have FM, and another fraction fulfils criteria for CFS. There i s strong 
overlap with allergic disease, some classical but many atypical due to the chaotic 
interaction of allergies with more than one complication/variable. MCS/allergic 
disease is a cloud over §U EI patients; on Fig. 2 1 leave open circles for those 
GWS patients who do not complain of hypersensitivity to chemicals. 

I propose that the veterans f e l l i l l in a spectrum, with the largest, mild 
group losing water-soluble vitamins, and that the most i l l preceded to deep, pro­
found depletion of nutrients rarely found to be deficient, such as choline* car 
nitine, and CoQlO. Toxins are known to compete with and to deplete nutrients, 
and restoration of nutrients has been found to improve and speed recovery from 
toxicity of many kinds. 

Given its modern description in World War I I , FM probably appeared in survivors 
of the Lewis and Clark expedition and Napoleon's disastrous campaign in Russia. 
These campaigns were attended by incredible physical hardships over a period of 
weeks and months, exceptional even in combat and usually avoided by the modern 
army. Critical to my concept of GWS is my idea that grueling physical labor in the 
hot desert is such an exceptional hardship. Last year chiropractor Chris Chalk 
told the Associated Press that the soldiers' excessive sweating caused vitamin 
depletion. In this case, the M.D. agrees with the D.C. GWS veterans share general­
ized nutrient depletion with MCS patients in whom vitamin deficiencies are common. 
Both sets of patients are well fed, but neither set is well nourished because 
plenty of good food is not enough. Illness drains the MCS patient. I propose that 
the demands of hot, heavy labor literally exceeded the capacity of the soldiers' 
digestive systems. Military physicians, dieticians, and MRE's are not to blame. 
Rather, neither the RDA nor the human digestive system was equal to the exceptional 
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speed of ground deployment demanded in this war far more than any other (3). The RDA for 
combat and other exceptional stress conditions must be drastically raised. I propose 
that at least aotne soldiers drove themselves beyond their unique normal human 
capacity and paid for i t . 

The only area in which I depart from textbook nutrition is my own hypothesis that 
FM is caused by chronic choline deficiency/malutilization/hypersensitivity. We will 
have to be careful to distinguish the less serious choline deficiency of FM from the 
CoQlO deficiency of more serious acquired MEM, as CoQlO is an expensive supplement. 
I have lived with both conditions, I have controlled my own FM with choline metabolites, 
and I am s t i l l improving. Any textbook diagram of the cholinergic nervous system 
shows connections of numerous otherwise unrelated body systems and organs, and the 
organs so connected figure prominently in the complaints of veterans with GWS. The 
only surprise is that we have overlooked this ffcr so long. There is no proof for the 
accepted view that FM is a rheumatoid disease; as a patient, I challenge this view. 

Physicians have difficulty accepting GWS as a distinct disease because symptoms 
of lungs, skin, guts, muscle, and brain do not seem to be related. Witness Picou 
described neurogenic bladder; witness Zuspann described neurogenic hypersensitivity 
of guts and bronchi; witness Robertson described neurogenic pain and weakness of 
muscles. All complained of foggy thinking and neurogenic rash. We arrive at a pattern 
by widening our perspective to consider the connections of the nervous system. Now 
I propose that we find the target defect in the nervous sytera by enlarging our per­
spective with the electron microscope and considering the dysfunctional or damaged 
mitochondria,the particles in every cell of the body which generate the energy to 
keep the cell alive and doing its job. 

The mitochondrion is a living battery. I t even looks like a tiny battery, with 
the same arrangement of f l u i d - f i l l e d chambers we see in a car battery, with the same 
purpose to separate negative charge from positive charge. The problem with the vets' 
nervous systems is that their cellular batteries are low. The nervous system is 
the f i r s t to show dysfunction as a result of too l i t t l e energy because i t s cells 
are the most demanding of energy and they heal poorly. Nevertheless, in severe 
acquired OxPhos a l l cells of the body may ultimately suffer from lack of energy. Like 
other specialists, neurologists are not accustomed to closely examining systems and 
organs other than their own interest, and I took my third neurologist by surprise 
by showing dysfunction of my pancreas, guts, endocrine glands, skin, bone marrow, 
and kidneys/bladder. That damage to mitochondria has many causes has been known for 
decades. We are about to learn that mitochondrial damage has more effects than we 
had previously estimated. 

"OxPhos" is the name for low battery disease that refers to the target process 
of energy generation that is damaged. "Acquired mitochondrial encephalomyopathy (AMEM)" 
is the name for the same disease that refers to the target structures, brain and 
muscles, that suffer. No physician who has not lived with low battery disease could 
realize from the neurological literature that this is what our vets have, because 
patients described in the literature have much more striking neurological damage. My 
OxPhos is mild and I have reason to hope that the disease of most of the sick vets is 
even milder than mine. However, I second witness Roberts's statement that no soldier 
so af f l i c t e d before the war could have made i t through boot camp. I t is typical of 
the history of research in a new disease that the sickest patients are identified and 
studied f i r s t , and the milder cases turn up later, being gradually connected to the 
earlier, severe cases. 

OxPhos was not identified in the veterans for three reasons. I t is a concept of 
disease new to most neurologists, so only a few researchers readily recognize i t . 
The VHA is chronically underserved in neurology; the veterans I interviewed had 
inadequate and inappropriate neuro exams and testing, and this is not a problem new 
to the Gulf War. The causes of mitochondrial damage are legion, as physicians w i l l 
understand immediately from their biochemistry training alone. Most vets were exposed 
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to more than one cause, and some exposures w i l l not overlap in any way with others. 
This means we w i l l not find a linear cause-effect relationship and the sooner we 
give up that idea, the better. The dogged, dogmatic search for the linear relationship 
is the single worst obstacle to the diagnosis of OxPhos in the vets. The relationship 
of multiple causes and effects in OxPhos, MCS, and other baffling disease i s "chaotic," 
a mathematical term that has found wonderful application in biology.(5) I t is 
possible to reason backwards from a chaotic situation, as I did, to discover the i n i t i a l 
event (mitochondrial damage) and contributing variables (deficiency and to x i c i t y ) ; i t 
is not possible to predict the effect i n the individual patient except in the most gen­
eral terms. Because of the mathematical impossibility of prediction, the burning 
question fron witnesses and Congressmen about a screening test may not be answerable. 
I f the vulnerable are pre-selected out by flunking boot camp, then acquired OxPhos 
in the f i t remainder would be a matter of bad luck, and control a matter of prevention. 
Prevention of toxicity and deficiency is relatively easy and potentially very f r u i t f u l . 

Physicians unacquainted with environmental illness complain that i t i s poorly 
defined. This is not true. I t i s , however, mathematically chaotic because every 
patient presents with at.least three variables. A logical system of c r i t e r i a for 
EI of Randolph, not shown on the set diagram, is as follows: 

1. Multiple chemical sensitivity, with or without 
2. Underlying metabolic or constitutional weaknesses and pre-esisting 

conditions, with or without 
3. Allergic hypersensitivity, classical or atypical, and 
4. Secondary complications of (1), (2), and/or (3). 

Under each heading are potentially inumerable known and diagnosable conditions. I t 
remains to be seen whether a l l GWS vets have allergies and/or MCS on formal testing, 
but even i f some vets prove simple to diagnose, we sure well into a chaotic pattern, 
and confusion over GWS shows that EI of Randolph is not just one disease, but a whole 
new paradigm of cause and effect, and a whole new specialty of training. 

Despite the chaos, i t w i l l not be d i f f i c u l t to meet witness Blanck's goal of 
diagnostic c r i t e r i a . Accepted cr i t e r i a for occupational asthma and FM are in place. 
Criteria for pre-clinical nutrient deficiencies are a p o l i t i c a l , not a medical problem, 
but w i l l have to be expanded; we should be ashamed of ourselves for hearing complaints 
of bleeding gums and not thinking of scurvy. Diagnostic c r i t e r i a for both OxPhos 
and CFS w i l l have to be enlarged; they are designed for research, not application. 
There remains the knotty problem of cr i t e r i a for MCS. 

The other physician witnesses w i l l crucify me, but as a patient in distress I 
must expose this fact: the peer-reviewed literature on MCS is rotten with d i r t y 
intramural politics. In no other medical controversy have physicians used sick 
people as p o l i t i c a l footballs for personal, financial, and p o l i t i c a l advancement. Even 
the scientific method has been corrupted.(1,4) Only an article that concludes that 
MCS is psychiatric is po l i t i c a l l y correct and acceptable for publication. This 
conclusion is easily reached by performing the wrong procedures on the wrong patients 
at the wrong time under the wrong conditions,producing negative findings and "proving" 
that MCS is psychiatric by default. According to the principles of logic, i t is im­
possible to prove a negative; according to medical politicians, even a negative is 
proof as long as i t is p.c. 

Everyone in medicine knows that i t is career suicide to champion the MCS patient 
as a medical and not as a psychiatric problem. As a patient I can say this because 
chronic illness blew my career to smithereens years ago. Academicians who tes t i f y in 
toxic torts that MCS patients are psychiatric may expect to advance in the hierarchy 
and to collect more fees and more grant money to "prove" that MCS is not a medical 
problem, over and over again. Policians know well the adage that the more a l i e is 
repeated, the more i t is believed to be true. The great American psychologist William 
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James called this kind of group dynamic, this evolving group mindset, not a conspir­
acy but a "tyrannical machine." A sign of the intrusion of politics into diagnosis 
i s the fact that the conclusion of Maj. Ann Norwood, MC, the Walter Reed team's own 
psychiatrist, that "relatively few described symptoms highly suggestive of PTSD," has 
been widely ignored. Maj. Norwood's work i s honest but i t has been twisted -in use, 
just as have the psychiatric findings in c i v i l i a n literature. Where positive psychiatric 
findings for MCS patients are described, they show that MCS patients have the same psyche 
metric profile as pregnant women, cancer patients, and others with uncomfortable 
physicial conditions, but this finding has been explained away. I t i s generally known 
and just as readily disavowed that sixty percent of patients who score high on the 
MMPI scale for psychiatric complaints eventually turn out to have an undiagnosed 
medical problem. Such civ i l i a n patients are written off with the diagnosis of 
"somatization disorder," a diagnosis abused, like PTSD, as a wastebasket label. 

Witness Mather has accurately testified that the widely accepted (read "p.c") 
definition of MCS a) limits the pool of patients to those with documented exposure 
to known toxins and b)states that there i s no widely accepted test for MCS. Mather 
i s not to blame that this definition i s widely accepted. I t i s even more narrow 
than the "Cullen definition" on which i t i s based. I t i s so narrow that i t almost elim­
inates. MCS as an operational topic altogether, although poor Cullen probably 
didn't intend this. Lawyers and politicians can see more readily than the physician 
what the problem with this definition i s . a) I t excludes almost a l l MCS patients 
by assigning them the burden of proof of their exposure and b) dismisses out of 
hand any test that might come up for MCS, because that would not f i t the definition. 
In the military, this i s known as .Catch 22. Indeed, more than ten such tests have 
been gleefully dismissed by medical politicians. The whole point of the widely 
accepted definition i s to anathematize MCS. I t was written as i f by a lawyer to 
protect the academician. I t i s the ultimate absurdity in defensive medicine, where 
medicine i s written out altogether. I t circumscribes a small domain, a "King's X" 
safe territory where the academician, may perform research free from the harassment 
given to the mostly private physicians who dare to chanpion MCS in court and in public. 
I t makes the patient prove to the researcher that he has MCS and relieves the 
researcher of any responsibility for proof whatsoever. 

Academicians almost never t e s t i f y for the MCS p l a i n t i f f because they observe 
that private physicians who do frequently get hauled before the state medical boards 
and slapped i n turn for the "malpractice" of offering medical treatment to "psychiatric" 
patients who are a p r i o r i judged inconpetent to select t h e i r own personal physicians. 
To say that academicians are t e r r i f i e d of losing t h e i r posts, t h e i r grant money, and 
th e i r prestige over t h i s controversy i s an understatement. Witness Wall has t e s t i f i e d 
that there are at least 1100 experts i n occupational medicine who could be called upon 
to help the V.H.A. He i s mistaken. Research i n occupational medicine on MCS has been 
severely curtailed by t e r r o r i s t i c p o l i t i c s and few academicians know beans about i t . 
Instead, they have limited t h e i r e f f o r t s to very high quality work i n the t i n y circum­
scribed areas that are p o l i t i c a l l y acceptable. Last f a l l I attended a convention where 
one of the nation's top occupational experts t o l d us that he had worked with only 
three MCS patients. Academic occupational medicine i s on the same learning curve as 
the V.H.A. 

The honor r o l l of physicians who have been harassed for championing the MCS 
patient i s a matter of public record. The l i s t of a r t i c l e s "proving" MCS i s psycho 
genie i s available through Medline. Public statements from the American College of 
Physicians, the California Medical Association, and the American College of Allergy 
and Immunology say that MCS i s psychogenic i f not ridiculous. 
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Polite consensus at the 1991 National Research Council workshop on MCS held/ 
gently, that the ACP statement is suspect because i t was crafted by an internist 
who earns fees as an anti-MCS professional witness. The unsavory enforcement process 
of the CMA statement was struck down for violating the Bill of Rights and restraint-
of-trade laws, although the substance was allowed to stand. The ACAI position is 
based upon the efforts of some allergists/ also anti-MCS professional witnesses, 
who wandered out of their field and declared MCS a psychiatric disease; their 
psychiatric expertise can only be suspect. A handful of over-eager psychiatrists 
have pronounced MCS psychogenic based upon self-reporting psychometric profiles, 
although there is s t i l l no such thing as a laboratory test for psychiatric disease 
of any kind. The eager beavers threaten the entire premise of psychiatry by holding 
MCS researchers to higher standards of proof than they themselves can muster or 
abide/ and they are outvoted by the sheer nmrber of psychiatrists who actually 
suffer from MCS. 

When witness Holsinger was asked if nations other than the U.S. knew and accepted 
MCS, he said he was not aware of any. I t is true that most U.S. physicians are unaware 
of the positions of other nations on MCS; i t is not true that i t is unknown and not 
accepted abroad. In 1982 I obtained a Medline printout of references to "chemical 
hypersensitivity" in a l l languages. It was two inches thick, and the be'st references 
seemed to be abstracted from articles in eastern European languages I couldn't read. 
With the fall of the Iron Curtain and unveiling of ghastly pollution in eastern 
Europe and the former U.S.S.R., i t is now clear why physicians in those nations had 
so much to write about. The definitive Canadian document, a report to the government 
of Ontario by a panel chaired by AAEM member Dr. John Gerrard (analogous to Miller 
and Ashford's report to the State of New Jersey), has been so misrepresented and 
distorted in the U.S. medical press that i t is nigh unrecognizable. Most U.S. physicians 
mistakenly believe that i t condemns MCS, but i t says pretty much the same thing as 
the NRC report calling for more research. My own regimen includes CoQlO/ known to 
improve tissue damage by "free radicals," a class of chemicals including pollutants. 
The Japanese take CoQlO like candy; maybe we should be worried. 

Any f l a t declaration that there is no accepted test for MCS is a l i e , but few 
physicians realize this. Many tests have shown abnormalities in MCS patients in a 
chaotic pattern, but these tests have systematically been declared "okay" for patients 
with disease other than MCS and "not okay/" "lab error," "poor quality control" (read 
p.i.) for MCS patients. New advances in neurological technology are ready to detonate 
the safe, limited, accepted definition. The new technology cannot be explained away. 
I t differentiates between pathological (neurogenic) fatigue and psychogenic (depression) 
fatigue. I have been hospitalized five times in an environmental unit for prostration. 
I have taken the advanced tests and they show I have OxPhos. The sick veterans must 
be given these tests and the indicated treatment. I have made a matching grant of 
$30,000 to the AAEM for this purpose. The veterans shouldn't have to be millionaires, 
and they shouldn't have to overthrow the tyrannical machine, to get the diagnosis 
and treatment they have earned. I t is not d i f f i c u l t . 

No one w i l l be more surprised than the neurologist to learn that MCS is a neuro 
logical disease. Given the p o l i t i c a l climate, the neurologist, who like most physicians 
has accepted the psychiatric misdiagnosis of the patient, w i l l also be dismayed, 
appalled, and horrified to find the hot potato in his lap. I am pleased to help the 
neurologist find peace of mind by offering a physician-patient's definition of MCS. 
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Multiple chemical sensitivity is neurotoxic, neuroinflammatory/ 
neurometabolic hypersensitivity to environmental levels considered 
acceptable of chemicals considered to be of low toxicity. Most impor­
tant target organs of MCS are brain, lungs, guts, and skin, in that 
order, as these are first in line to take the impact of chemical bom­
bardment and/or are difficult to heal. 

The acceptability of environmental levels and the toxicity of chemicals will vary 
with time and with more research. This sliding standard is not central to my phys 
ician's definition of MCS; i t i s the lawyer who would make i t so. My definition is 
aligned with arguments from witnesses Violante, Wall, and Robertson that the disabil­
ity of the patient should be adjudicated based on the condition of the patient and 
not upon the circumstances in which the condition was incurred, and that the "higher 
incidence standard" should not apply to persons demonstrably sick. My definition 
is proactively medical, not politicolegal or operational. There are different kinds 
of definitions, and mine offers no diagnostic criteria. Witness Miller has offered 
an operational definition that can be tested readily and which will generate the 
diagnostic criteria sought by the military team. The diagnostic criteria so gen­
erated will dramatically broaden the Cullen definition of MCS. 

There are at least three good models in basic neuroscience which can easily 
apply to MCS. But these models, due to the p o l i t i c a l contamination of science, 
have been allowed to to applied only to animals, not humans. When Miller stubbornly 
defended the need for a long-term research unit in the face of aggressive questioning 
by ideological opposites Rep. Buyer and Rep. Kennedy, her stock soared with a 
scientific community that believes that a closed book is a closed mind is an obstacle 
to progress. I am delighted to second her request for said research unit. 

I t is not an accident that GWS turns out to be a neurological disorder mistaken 
for psychiatric, because i t is a fact that disorders of the brain affect the mind. 
I t i s also a fact that psychiatric treatment w i l l not heal a neurological disease. 
Neurologists and psychiatrists s t i l l flinch at the memory that once patients with 
atypical seizures, post-encephalitic Parkinson's disease, and Tourette's syndrome 
were written off as psychiatric. 

Political intrusion into applied nutrition is second only to p o l i t i c a l 
intrusion into environmental medicine. Textbook knowledge in nutritional biochem­
i s t r y was overlooked in the GWS puzzle because i t i s p o l i t i c a l l y incorrect to 
diagnose deficiency in the well-fed U.S. population, and more so in the well-fed 
military. Intrusion has reached a crisis in the past several years, as FDA Commis­
sioner Kessler has moved to ban and recall as many over-the-counter nutritional 
supplements as possible. His move is based on the FDS's mandate from the 1950's, 
long since rendered obsolete, but the FDA is not being nice about i t . 

In the past twelve years I have survived documented deficiencies of at least 
five essential nutrients, requiring hospital repletion followed by lengthy outpatient 
therapy. OxPhos patients are known to suffer a grab-bag of underlying and secondary 
metabolic problems, many relieved by supplements. My latest regimen was prescribed 
by a distinguished neurologist at a distinguished university medical center, and i t 
is i l l e g a l . The veterans' grapevine hums with reports of improvement of GWS with 
supplements, and they are also i l l e g a l . The only thing more embarrassing than the 
fact that the treatments for GWS were discovered by the patients themselves is the 
fact that the treatments are against the law, so the law must be changed. Congress 
must pass the Hatch-Richardson b i l l (S.784 and H.R. 1709) to stop Commissioner 
Kessler from arresting Gen. Colin Powell for trafficking in i l l e g a l substances. 
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The mind i s only responsible for i t s e l f , that i s for maintaining i t s own 
sanity. The mind has very l i t t l e control over the function of the nervous system 
and no control whatsoever over i t s structure. The most cockeyed optimist i n i n 
psychology s t i l l denies that a causal relatio n between emotion and struc t u r a l lesions 
has been proven. (2) Recent breakthroughs demonstrating connections between n 
the nervous system and the immune system, impressive on their own, have been abused 
and twisted by premature claims that these studies have something to do with 
psychology. Such speculative elaboration leaps several quanta to the conclusion 
that they "prove" that the mind causes structural lesions by bad feelings. I t i s 
cruel to demand of our veterans that they cure themselves by thinking happy thoughts. 

C i v i l i a n medicine has served the m i l i t a r y badly, and the m i l i t a r y ought to be 
hopping mad. The mystery i l l n e s s i s no mystery, but the m i l i t a r y was caught unpre­
pared as a consequence of the malevolent p o l i t i c a l suppression of research and 
cottmunication about MCS, and an unacceptably large number of gallant soldiers are 
paying the price. The m i l i t a r y should abandon c i v i l i a n constraints and champion 
t h e i r own work. From time to time the m i l i t a r y j u s t can't help but make a wonderful 
contribution to medicine at large because they have to innovate out of dir e neces­
s i t y , although they are not primarily mandated to perform research. Now i s the time. 

Summary: 

1. The veterans have pathological fatigue, ranging from mild to OxPhos, the most 
serious. Pathological fatigue manifests i n the nervous system f i r s t and worst. 

2. Multiple chemical s e n s i t i v i t y i s a major aspect i n nervous system dysfunction 
i n GWS. 

3. The target organs (structures) and target neurotransmitter systems (functions) 
may vary from patient to patient depending upon individual differences and 
circumstances of exposure. 

4. MCS i s reversible i n early stages. MCS i s treatable to a limited extent and 
improves slowly i f at a l l , because the nervous system heals i t s e l f poorly. 

5. Vitamin deficiency i s a known cause of nervous system damage and dysfunction, 
and i s notorious for being overlooked. 

6. Toxicity i s another known cause of nervous system damage. 

7. Mitchondria are damaged and rendered dysfunctional by many kinds of n u t r i t i o n a l 
and toxic i n s u l t s . Consequences of mitochondrial damage are manifold. 

8. Manifold variables dictate a chaotic mathematical pattern and negate a linear 
cause-effect relationship. 

9. There i s no medical controversy over MCS. This controversy i s e n t i r e l y p o l i t i c a l . 

10. Speed of treatment i s of the essence. Proper treatment i s cheaper than neglect 
and prompt action i s cheaper than delayed action. 
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Wish List/ Recommendations, and Proposed Legislation: 

1. Support Hatch-Richardson b i l l (S.784) to revise FDA's mandate to regulate 
nutritional supplements. 

2. Inrnediately fund Title 38 to provide reimbursement to private phsycians 
and facilities for care of both veterans and active military/ in cases 
where military capability is inadequate. 

3. Ask Secretary Brown to authorize civilian consultants/ especially in 
Environmental/ Occupational/ and Nuclear Medicine and Neurology to 
certify Gulf War and earlier veterans for disability and treatment; ask 
VHA to accept such certification. 

4. Fund $450,000 matching grant to U.T. H.S.C. San Antonio jointly with U.S. 
military for environmental research and treatment center. With private 
pledge in place, this would be in irresistable bargain and would more than 
pay for itself. 

5. Match Ruth G. McGill's. grant to AAEM for research on oxidative 
phosphorylation disorder in G.W. veterans. Funding is already in place in 
at least one V.A. - university joint facility for part of this research. 

6. Fund NIH for more research in OxPhos and earmark funds for proposed 
San Antonio center. 

7. Increase VHA budget specifically for recall and re-evaluation of veterans 
turned down for environmental disability. 

8. Enlarge definition of qualification for purple heart medal to include 
metabolic injury. 

9. Call on vendors of high-tech diagnostic and experimental equipment to give 
the military some free deomonstrations on GW veterans. They will probably be 

delighted, as availability of this equipment is s t i l l too limited anywhere. 
10. Fund active military for 20-year mass statistical epidemiological study 

of recruits for screening test(s) for Gulf War Syndrome. 
11- Authorize military to admit civilians into proposed San Antonio unit on 

space available basis so as to minimize expense to military and maximize 
capability to treat a l l sick U.S. citizens. Limited number of most sick 
veterans will soon be restored to outpatient status, but cases continue to 
arise among civilians, for whom facilities are inadequate. Military would 
not be competing with civilian facilities because there is only one other. 

12. Protect physicians for championing GWS and MCS patients. Stop kangaroo courts. 
Stop politicolegal harassment of these physicians. 

13. Enlarge Medicare and Medicaid coverage for treatment of environmental illness 
in civilians and veterans without disability. Ask Hilary Rodham Clinton. 

14. Enlarge registry to include late complications, cancer, and birth/defects 
and dying infants born to veterans. Autopsies of such infants to medical 
centers with capability in molecular genetics. 

15. Ask military physicians and scientists to debrief me. I have technical 
information to share. 

16. Presidential Medal of Freedom for Dr. Theron Randolph. Pass the word. 

Thank you for reading, listening, and hearing. I feel better already. 

Ruth G. McGill, M.D. 



ATTACHMENT I. Relationship of Pathological Fatigue, Gulf Wac Syndcome, and Enviconmental Illness of 
Randolph. All patients in all circles have pathological fatigue. Four subgoup.s can 
be distinguished with existing diagnostic ccitecia. Psychiatric patients ace excluded. 
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-V"J 13 March 1995 

Hilary Rodham Clinton ; : 

The Wliite House 
Washington, D.C. 20500 

Dear Ms. Clinton: 

I am writing to offer you additional evidence about the Gulf War illness which 1 have been 
studying since my return irom Kuwait in June, 1991. I have also sent my credentials to President 
Clinton in application for a position on his new panel named to study the Gulf War Syndrome 
illness, but I am also interested in simply getting you as many facts as possible so that you can 
help us shed light on this problem. 

I was the Navy's civilian historian for Desert Storm, was in Kuwait and throughout the 
theater shortly after the end of the war to study its effects, and have a first-hand knowledge of the 
types of elements which could be causative agents in this illness. I became ill while in Kuwait, and 
was diagnosed with the parasitic disease Leishmaniasis shortly after my return. Worker's 
Compensation accepted my claim on this basis in spring 1992. 

I have, however, many other symptoms indicative of chemical sensitivity and neurological 
disorder. I am now in the slow process of going through testing and analysis at Bethesda and 
Walter Reed, for which I am very grateful. I lost my government job as a visiting Associate 
Professor at the Naval War College due to chronic illness and neurological incapacity which has 
been continuous and increasing since I left Kuwait. Unfortunately, both Worker's Compensation 
and OPM's retirement process require far more substantial documentation of the exact diagnosis 
before benefits are available for civilian workers. I am in the process of attempting to gather this 
evidence as fast as I can, but am running perilously close to their deadlines. I have waited for 
months to get the appropriate appointments and tests through the military system, and my 
Freedom of Information Act (FOIA) requests for release of documents relating to my case have 
been stalled since October; I have found no way to hurry up the bureaucratic system which itself 
requires that I prove my illness in a timely fashion. 

Unlike the many other thousands of veterans with this illness, I am alone. I am a civilian. 
I am repeatedly told that 1 am ineligible for compensation and treatment afforded by law to the 
military and reservists. Civilian doctors haven't a clue. Meanwhile I have severe neurological 
problems that prevent me from finding full-time employment. Without the love and support of my 
new husband, I would be completely broke and out of work, merely due to the fact that I obeyed 
direct orders and went to Kuwait to document that war. 

I believe that I can add documentation to assist in helping solve the questions we face. 



Enclosed is my resume, and a copy of my FOIA requests. I have 60 days to prove the existence 
of the Gulf War Illness and my own symptoms to meet the requirements of the federal retirement 
program, or I will lose all hope of keeping my health insurance and regaining a federal job. Any 
documentation which your people working on this program can offer me to help me figure out the 
causes and extent of my illness would be much appreciated. 

Meanwhile, I would like to volunteer to assist your own Persian Gulf task force in looking 
into these problems on a part-time basis. If you are interested, please have someone call me at 
iz' (b){6) /, after March 21. 

Sincerely. 
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Home Address: Business Address: 

Techmatics, Inc., 
Center for Security 
Strategies and Operations 

Three Crystal Park 
2231 Crystal Dr., #1000 
Arlington, VA 22202-3742 
(703) 802-8300 

Employment 

November 1994 to Consultaut, Techmatics, Inc., Center for Security Strategies and 
present Operations, Arlington, Virginia. 

Senior Analyst (Part-time) for naval policy, strategy, and operational issues in underwater warfare. Completing 
declassification and production of book on Desert Storm mine warfare for publication in late 1995. Research and 
writing on issues relating to the Navy's emerging Mine Warfare Plan. 

August 1992 to Professor, Naval War College, Newport, Rhode Island. Associate 
September 1994 Professor, Strategy and Policy Department, 1992-1993; Research Fellow 

(at rank of Professor), 1993-1994. (As Tamara Moser Melia). 

Teaching: Graduate-level core teaching duties in M.A. program of War Studies, covering military history from the 
Peloponnesian War to Desen Storm. Primary duties: Faculty Civil War specialist; Seminar moderator for two 
weekly seminars in strategy and policy issues, lecturer on Civil War, Naval History, and Contemporary Middle East, 
and faculty advisor in both Strategy and Policy and Operations Departments on mine warfare and Civil War research 
projects. 

Research: Awarded Research Fellowship (sabbatical) 1993-1994 to complete research and writing of classified book 
on Uie Navy's experience in mine warfare during Desert Storm. 

October 1982 Historian, Department of the Navy, Naval Historical Center, 
to August 1992 (Ash •• : (b)(6) --• ' • ^j. 

1988-1992: Historian and Fleet Liaison. Primary duties: Documenting current naval operations and policy; 
researcliing and writing classified and unclassified monograplis. Specialty: U.S. Navy mine countermeasures and 
Persian Gulf operations. Three tours of combat-area duty with U.S. Navy and allied naval operating forces in Persian 
Gulf, two deployments as historian assigned to Middle East Force/Joint Task Force Middle East covering 
EamestWill operations, October-November 1988 and February-March 1989; and one as historian to Middle East 
Force/U.S. Naval Forces Central Command covering Desert Storm multinational naval operations, May-June 1991. 
Assigned to Commander, Mine Warfare Command, on special duty, 1992. 

1987-1988: Historian, Contemporary History Branch. Primary Duties: Researcliing and writing classified 
monographs and short histories, 1945-present. 

1982-1987: Historian, Research Branch. Primary duties: Civil War specialist; directed and produced writing and 
research on Civil War topics; Assistant, later Associate Editor, volume one, and primary Associate Editor, volume 
two. The Naval War of 1812; A Documentary History; and Assistant Editor, Naval Documents of the American 
Revolution. Committee Work: Head, Computer Committee, 1985-1987; Special Assistant for EEO, 1987-1988. 

Concurrent Position Adjunct Faculty, Georgetown University, Department of History 



1985-1992 and School for Summer and Continuing Education, Washington, DC 20057. (A.s[_"(b)(6)_. 

Taught botli upper-level and graduate courses in military history (yearly course in American Civil War and one U.S. 
Naval History course, 1775-1990) and American History survey during summer and spring sessions. 

August 1981 to Graduate Assistant, Southern Illinois University 
October 1982 Carbondale, Illinois. (As^y'.^ijbxe);: t- ^t:.-). 

Studied under Dissertation Research Award and taught solo course in Western Civilization (History 205B). 

October 1979 to University Fellow, Graduate School, Soudiem Illinois University, 
August 1981 Carbondale, Illinois. (As K f f W n M l f e y - f f & l 

Lectured in Civil War and American Social and Intellectual History courses. 

August 1977 to Graduate Assistant, Department of History, Soutliem Illinois University, 
October 1979 Carbondale, Illinois. ( A s | t S ' < M b p ^ 0 ^ 

Teaching and research. Four semesters as assistant in editing The Papers of Ulysses S. Grant. Three semesters 
teaching sections of American History and Pre-Law. 

July 1976 to Admissions Counselor, Sterling College, Sterling, Kansas. 
• "-July 1977 (As[K®b)(6)'jf I . 

Counseled entering students and served on college committees. 

September 1974 to Research Assistant, Department of History and Political Science, 
May 1976 Sterling College, Sterling, Kansas. (As I (bK6p'7H. 

Teacliing assistant in American and European history courses. 

Education 

Ph.D., Historical Studies, Southern Illinois University, Carbondale, Illinois. Major Fields: American History: 
Colonial; United States 1776-1865; United States, 1865-1919; American literature. European History: Early 
Modem Europe, 1450-1815. Specialization: American Civil War. Dissertation Title: "James B. McPherson 
and the Ideals of the Old Army," directed by John Y. Simon. Honors and Awards: University Fellowship, 
1979-80, 1980-81; Dissertation Research Award, 1981-82; President, Sigma Kappa Chapter, Phi Alpha Theta, 
1981-82; American Association of University Women Graduate Scholarship, 1982. Completion Date: August 
8, 1987. (As| - :(b)(6) ' •)• 

M.A., History, Southern Illinois University, Carbondale, Illinois. Major Fields: United States to 1877; United States, 
1865 to present. Thesis: "The Gallant Knight: The Life and Early Career of James Birdseye McPherson," 
directed by John Y. Simon. Honors and Awards: Graduate Assistantships, 1977-78; 1978-79; University 
Fellowship, 1979; Vice-President, Sigma Kappa Cliapter, Phi Alpha Theta; Phi Kappa Phi. Completion Date: 
December 21, 1979. (As [ "' ' ; : (b)(6) ~1-

B.A., History, Political Science, and French, Sterling College, Sterling, Kansas. M^jor Fields: European history, 
political philosophy, French literature, theater. Honors and Awards: Magna Cum Laude; Alpha Psi Omega; 
Best Actress, 1975; European History Award, 1976. Completion Date: May 16, 1976. (AslT^tbiffl^ i 



"Science and Technology in Newpon: The Torpedo Station, 1869-1950." Newport Historical Society Winter Lecture 
Series, 25 March 1993. 

Euhlkalions 

"Mine Warfare: Wliat Are We Doing Wrong?" Surface Warfare 19 (no.l, 
January/February 1994): 24-26. 

(As Associate Editor). The Naval War of 1812: A Documentary History. Volume 2: 1813. Washington, DC: Naval 
Historical Center, 1992. (Winner of Thomas Jefferson Award for excellence in Documentary Editing, Society 
for History in the Federal Government, 1993). 

"Damn the Torpedoes!": A Short History of U.S. Naval Mine Countermeasures. 1777-1990. Washington, DC: Naval 
Historical Center, October 1991. Chinese edition published 1993. Sold out, 1994. Second edition (1777-1995) 
currently being prepared for hardback publication by the U.S. Naval Institute Press. 

"David Dixon Porter: Fighting Sailor." In James C. Bradford, ed., Captains of the Old Steam Navy. Annapolis, Md.: 
Naval Institute Press, 1986, pp. 227-49. 

"John Gross Barnard" and "John McAllister Schofield." hi Patricia L. Faust, ed.. Encyclopedia of die Civil War. New 
York: Harper & Row, 1986, pp. 40, 661. 

"David G. Farragut" and "The MONITOR vs. tlie MERRIMACK." hi Book of Days. 1987: An Encyclopedia of 
Information Sources on Historical Figures and Events Keyed to Calendar Dates. Ann Arbor, Mich.: Pierian 
Press, 1986, pp. 111-12; 347-48. 

"Benjamin F. Butler," "David Farragut," and "Winfield Scott." hi Robert Muccigrosso, ed.. Research Guide to 
American Historical Biography 3 vols. Washington, D.C: Beacham Publishing, 1988,1:218-23,493-98; 3: 
1364-68. 

References 

Professor George Baer, Chairman, Strategy Department, Naval War College, 686 Gushing Rd., Newport, RI 02841-
1207,(401) 841-2032/33/34. 

Dr. Ronald H. Spector, Professor of History, George Washington University, Washington, D.C. 20052, (202) 994-
6425. 

Dr. William S. Dudley, Senior Historian, Naval Historical Center, Washington Navy Yard, Building 57, 
Washington, DC 20374, (202) 433-2364. 

Professor John Y. Simon, Executive Director, Ulysses S. Grant Association, Morris Library, Southern Illinois 
University, Carbondale, Illinois 62901, (618) 453-2773. 

Emeritus Distinguished Professor Betty L. Fladeland, Department of History, Southern Illinois University, 
Carbondale, Illinois 62901, (618) 549-1572. 
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1 December 1994 

Chief of Naval Operations (N09B30) 
Room 5E521 
2000 Navy Pentagon 
Washington, D.C. 20350-2000 

Dear Sir: 

On October 11 I requested copies of three documents under the 
Freedom of Information Act (FOIA) (copy enclosed). I have received 
no response to my request to date, nor has the Center f o r Naval 
Analyses been contacted to i d e n t i f y the documents requested. 

I have, however, i d e n t i f i e d two a d d i t i o n a l documents which I 
which to add to my FOIA request. They are as follows: 

1. Page 3 of "D-Day A i r Tasking Orders and Targets," 
"Chemical Targets," i n f i l e # 49 001356.00, Center f o r Naval 
Analyses, i d e n t i f y i n g chemical and b i o l o g i c a l warfare targets 
bombed i n areas where I l a t e r became i l l . 

2. 141600Z Mar 91, NP 1037 A Det to RBDNPA/FCDG Portsmouth, 
i n f i l e # 49 002139.00, COMUSMCMGRU Sitreps and other Misc. 
Reports, Center f o r Naval Analyses, which i d e n t i f i e s atmospheric 
and o i l p o l l u t a n t s as cause of skin rashes and headaches i n 
personnel at Ash Shuaybah. 

Please ask someone i n t h i s o f f i c e to respond to my request i n 
some fashion so that I can be assured that t h i s request has been 

f.v. ::f. 

received. I can be reached by fax and phone at |̂V̂ >̂̂>::'1(b)(6)K̂;,,: 

I w i l l , of course, be happy to pay a l l copying costs involved. 

My thanks. 

Sincerely, 
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Vr^a * iv 

(b)(6) 

11 October 1994 

Chief of Naval Operations (N09B30) 
Room 5E521 
2000 Navy Pentagon 
Washington, D.C. 20350-2000 

Dear S i r : 

I would l i k e to request copies of the f o l l o w i n g three 
documents under the Freedom of Information Act. These are 
cur r e n t l y housed at the Center f o r Naval Analyses, Technical 
Information Center, 4401 Ford Avenue, Alexandria, V i r g i n i a , and 
re l a t e to ill n e s s e s I contracted i n Kuwait while an employee of 
09BH during Operation Desert Storm. 

1. 240730Z Mar 91, CTG 151.6 t o CTF 151, i n f i l e number 
49 002518.00, COMINERON TWO, U.S. EOD MCM OPS, (EOD Sitreps 
section). Describes f i n d i n g possible chemical agent 
dispersal devices i n t a c t i n a Kuwaiti p o r t . 

2. 141600Z Mar 91, NP 1037 A Det to FCDG Portsmouth, i n 
f i l e number 49 002526.00, COMINERON TWO, B r i t i s h MCM Ops/MW-
13 0, FDU Status Report Folder. Mentions sudden i l l n e s s e s 
a f f e c t i n g personnel at the port of Ash Shuaybah, Kuwait. 

3. 091130Z June 91, CTU 321.1.9 to CTG 623.5, i n f i l e 
number 49 002525.00, COMINERON TWO, B r i t i s h MCM Ops/Formex 
101, MCMRs, MW-125S and Daily Sitreps. Places author of 
t h i s l e t t e r aboard a l l i e d ship o f f Kuwait. 

I am, of course, w i l l i n g to pay any fees required f o r 
copying of these documents up to $25.00. I f you need a d d i t i o n a l 
information, I can be reached by phone or fax at (703) 519-1854. 

My thanks f o r your assistance. 

Sincerely, 
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376 South Burnham Hwy. 
Lisbon, CT 06351 

March 7, 1995 
Pennsylvania Avenue 
The White House 
Washington D.C. USA 

Dear Mrs. H i l l a r y Clinton: 

My brother, Sgt. David W. Robb, a veteran of Desert Storm, 
passed away on December 21, 1994 from an unidentifiable form of 
cancer. He was diagnosed with t h i s cancer j u s t three weeks prior 
and was given s i x to eight months to l i v e . Since the doctors 
could not identify the type of cancer, i t was impossible for them 
to treat i t e f f e c t i v e l y and thus my brother lasted l e s s than one 
s i x t h of his death sentence. 

This hurt me personally because my brother was the closest 
human being to me, and before meeting my fiance, he was my 
clos e s t confidante. I'm planning my wedding for July 1995. Had 
my brother lasted h i s f u l l death- sentence, he would have seen me 
walk down the a i s l e . The most important person i n my l i f e w i l l 
not be there and I'm angry about that. I f e e l he was unjustly 
taken from me and from h i s family. He l e f t behind a beautiful 
l i t t l e g i r l . 

Looking back, I r e c a l l h i s complaining about minor symptoms 
as early as s i x months after his return from Saudi Arabia. 
Everything was overlooked because we were assured there were no 
dangerous substances used during Desert Storm. My brother was a 
brave soldier and never would have turned h i s back on his 
country. He was proud to have fought for us. But I can't help 
but f e e l l i k e our country turned i t ' s back on him. I find i t 
unusual that even the top cancer c l i n i c i n our country, the Mayo 
C l i n i c , couldn't diagnose my brother's cancer. I t leads me 
wonder where i t came from. My entire family i s l e f t with nothing 
but questions. 

We are not looking for a settlement from the government. We 
are only searching for answers. I f there i s any chance that 
other soldiers could be i n danger, they should be alerted. While 
my parents were t h r i l l e d by the c e r t i f i c a t e honoring my brother 
that was sent to them bearing your husband's signature, my 
s i b l i n g s and I want more. We want to know why three years after 
Desert Storm, when we thought our brother had survived the war, 
was he taken from us. Please help us find an answer. 

Respectfully, especrruxiy, ^ . . 

Rebecca J . R&bb 

Please find enclosed a copy of an e d i t o r i a l my 
to our local newspaper. 

s i s t e r submitted 
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February 17, 1995 

Ms. Hilary Rodham Clinton 
The White House 
Washington, D.C. 20500 

Dear Ms. Clinton: 

As the staff physician for the Persian Gulf Referral Service at the Houston 
Veteran's Administration Hospital, it is my understanding that you are 
considering a visit here. I would like you to know that I am eager to discuss 
our program with you. 

On a lighter note, I am active with a stable near the hospital and would like to 
invite you to join us for a horseback ride through Hermann Park. 

Sincerely yours. 

Raye C. Hurwitz, M.D. 

RCH/slm 

6550 Fannin, Suite 1200 - Houston, Texas 77030 
(713) 790-3321 - FAX (713) 798-7203 

International Medicine (713) 798-8758 FAX: (713) 798-8480 
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P I - P G i d e n t En i 1 C l i n t o n 
The Whi t.e Han ye 
1600 Pt?nns;;y 'j. v a n i a Avenue 
Washington DC 

DGar Mr. P r e s i CIKT, t , 

1 -^iiii wi" :i t. i. J. nq t o vou about a pro b l e m t h a t iiiy •(• a cfi :i J. y ii:S=. J 
bej i e ^ - e t.f'iii;: prob.l em or i q i i i a t od b a r k i r i 5.953, be-forc-r' .1. i--ia.= 
evon borri,. I don" t know whore e l s e t o t u r n . Evoi-ywhoi" s i 
t u r n t o 1 •£> l i k e s i amrninq i r i. o a b r i c k w a l l . 

As I s t a t e d b e f o r e , my f anu .i y" s s t o r y s t a r t s I :•-.•(:: k i n A p r i l , 
1953. My Dad was i r i t h e Army. He r e c e i v e d o r d e r s t o go t o 
Nevada t.o p a r t i c i p a t e i n an Atomi c Bomta Test.-1.o tae .speci f i c, 
OPERATION UPSHOT. My Dad and h i s b u d d i e s we?re o r d e r e d t o 
GROUND ZERO.. They had no p r o t e c t i v e g e a r . The men were 
t o l d t o cover - t h e i r eyes; dur :L ng t h e blast... My Dad says he 
c o u l d see t h e -bones i n h i s hands;- '.!, i ke an x-ray,' dur.i nq t h e 
a c t u a l b l a s t . A-f-ter t h e b l a s t , t h e men were t o l d t o march 
•throuqh t h e area of t h e c r a t e r . 

My Dad t o l d us he saw c h a r r e d r e m a i n s o f c a t t l e and sheep. 
They lay- sinol der i nq i n t h e b l a s t area.. 

The 13Is were i n s t r u c t e d n o t t o t a l k a b o u t what t h e y saw. 
Q u i t e c o n v e n i e n t ! y , Army r e c o r d s o f t h e men t h e r e i n Nevada, 
were d e s t r o y e d i n a f i r e . Go t h e r e - i s no o f f i c i a l p r o o f 
t h a t my Dad and other's were i n t h e bomb b l a s t . 

My Dad's Army Buddies who were w i t h him have d i e d of cancer 
'in r e c e n t y e a r s . I n t h e l a s t t e n y e a r s , my Dad has gone 
f r o m a r o b u s t 185 pounds, t o 100 pounds! He l o o k s 1 i. ke 
George Burns. N o t h i n q against. George, b u t my Dad i o o n l y 
60! He? is; l i t e r - a l l y s k i n and bones. He e a t s l i k e a t r u c k 
d r i v e r - t o o . 

In 1984, a f t e r two years., arid one s u r g i c a l p r o c e d u r e t o get 
p r e g n a n t ( and one m i s c a r r i a g e ) ; my husband and I had our 
baby. I would l i k e t o add h e r e , t h a t I have never done 
d r u g s , drank e x c e s s i v e l y . , or ever smoked. D u r i n g my 
p r e g n a n c i e s I never even drank c o f f e e . E r i n was b o r n 
f u l l - t e r m v i a C - s e c t i o n . She was a dream baby, t h e answer 
t o a l l my p r a y e r s . As f a r as I was c o n c e r n e d , my w o r l d was 
complete?. 

We'll, t h e w o r l d c r a s h e d on November l , i 9 B f a , s h o r t l y a f t e r 
E r i r r ' s second b i r t h d a y . Ehe was d i a g n o s e d A u t i s t i c . She 
a l s o has a se v e r e s l e e p disorder-.. The o n l y way f o r her t o 
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on t h e E a s t C o a s t . When I g i v e t h e f a m i l y h i s t o r y . , and 
m e n t i o n my Dad's p a r t i c i p a t i o n i n t h e Atomic; Bomb T e s t , 
e v e r y doc t o r has g o t t e n n e r v o u s , and re- f u s e s t.o comment.. 

I know, most p e o p l e w o u l d s a y , c o i nc: i dence-bad l u c k . 
But. wait., my i ami .1. y ;'s s t o r y g e t s more t r a g i c , and c r i e s o u t 
•for a n s w e r s . 

("Jn J a n u a r y 23, '1.990, My b r o t h e r and h i s w i f e had t . h e i r o n l y 
c h i l d - a boy, Sean. He i s s e v e r e l y d e v e l o p m e n t a l 1 y d i s a b l e d . 
hi i s li e ad i s b a d l y mi s s h a p e n e d . He i s g r o s s l y o v e r we i qht. anri 
o v e r s i z e d . He w e i g h s o v e r s i x t y pounds a t t h e age o f t h r o e 
y e a r s old.. Hy b r o t h e r and h i s w:ife have never" had t h e ..iov 
o f Sean c a l 1 i nq them Mom and Dad. 

On September 14, 1990, I gave b i r t h t o C a t h e r i n e . . 
C u r r e n t l y , she has t h e d i a g n o s i s o f Speech D e l a y , and 
A t. y p i c a 1 D e v e 1 o p m e n t. o f S p e e c hi. C a t i s a 11. e n d 3 n g E a r 1 y 
I n t e r v e n t i o n . Her t h e r a p i s t s f e e l she w i i l be f o r m a l l y 
i d e n t i f i e d w i t h S p e c i a l Needs when she t u r n s t h r e e . , 

M y D a d b e 1 o n q s t o t. h e N a t i o n a 1 As s o c: i a t i o n o f R a d i a t i o n 
Sur v i v a r s. The a s s o c i a t i on has st. ar t e d a r eg i s t r y o f 
v e t e r a n s and t h e i r f a m i l i e s , w h i c: h d a e s j. n c 1 u d e t h e i r 
g r a n d c: h i .1. d r e n. 

Mr. P r e s i d e n t , I i m p l o r e y o u . No d o c t o r , o r p e r s o n i n 
a u t h o r i t y w a n t s t o a d d r e s s what t o o k p l a c e i n t h o s e bomb 
t e s t s s o m e . f o r t y y e a r s ago. Nobody w a n t s t o a c k n o w l e d g e t h e 
l e g a c y o f b r o k e n l i v e s . Mrs. C l i n t o n i s so i n t u n e about; 
c h i l d r e n , and she i s so e n t h u s i a s t i c i n h e r quest, f o r h e a l t h 
c a r e f o r a l l . C o u l d y o u l o o k i n t o t h i s p r o b l e m ? I am aware 
f r o m t a l k i n g t o t h e f o l k s at. t h e N a t i o n a l A s s o c i a t i o n o f 
R a d i a t i o n S u r v i v o r s , t h a t . E r i n , Sean, and C a t h e r i n e a r e n o t 
t h e on 1 y g r an cl c h i I d r e n w i t. h h e ar t. b r ea k i ng d i sea se>s, an d 
1 i f e I o n g c hi a I 1 e n g e s. A l s o , t h a t. m y Dad, a n d h i s B u d d i e s 
w e r e n o t t h e o n l y G I s s t r i c k e n , . These men and t h e i r 
f a m i l i e s d e s e r v e a n s w e r s and h e l p , as f o r e xample t h e 
V i e t n a m V e t. s, a n d 111 c-> i r f a m i l l & s . 

I know you have p r o b l e m s f a c i n g o u r c o u n t r y t o d a y , t h a t have 
t o be s o l v e d . But. i f y o u c o u l d l o o k i n t o t h i s , and a t l e a s t 
g e t. s o m e b o d y t o look: i n t o t h i s, i t w o u l d h e 1 p . 

Thank y ou f o r y o u r t i m e . We l o o k f o r w a r d t o h e a r i n g f r o m 
y o u . Tlie a d d r e s s o f t h e MARS i s : 

N a t i o n a l A s s o c i a t i o n o f R a d i a t i o n S u r v i v o r s 
PQ Box 278 
L i v e Oak C a l i f o r n i a 95953 
1.-800-798-5102 



S i n c e r eJ v., 
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March 7, 1995 
Ms. Hillary R. Clinton 
C/0 
Ms. Diana Zuckermn 
Rocm 100 
Old Executive Office Building 
Washington, D.C. 20500 

Dear Ms. Zuckerman, 

I am writing this letter per your request after our conversation this morning 
concerning the special advisory panel President Clinton has premised to create 
concerning illness related to the Persian Gulf. 

As I told you during our conversation, I am very interested in serving on this 
panel. I have included a copy of an article that appeared in the Belleville 
News Democrat, a local paper, on todays date, concerning this panel. 

In our conversation, you asked me to discuss my areas of expertise and expierence. 
I can not say I am an expert in any field concerning this illness. I can only 
say that I am a Hospital Corpsman Second Class who served in the Persian Gulf 
and ever since we came back, I have been trying to find answers for my shipmates 
as to why they are not feeling well and why they have so many mysterious ailments. 

I am a Hospital Corpsman, assigned to a Seabee unit with the Naval Reserve. 
I was stationed in the island nation of Bahrain during the Persian Gulf war 
and believe that our canpound and the personel assigned there were exposed 
to seme thing that caused numerous people to beccrve i l l . 
We expierenced f a l l out from the o i l well fires. We expierenced nightly scud 
missile attacks and watched as these missiles were destroyed over our compound. 
Several of us had assignments into Saudi Arabia and Kuwait . 
We ate food purchased on the econcmy and drank water supplied by the locals. 
We bathed in de salinated water and washed our clothes in the same type of water. 
Not a l l of our people went to Kuwiat or Saudi Arabia. Sane of then never l e f t 
our compound yet they s t i l l have the same ccmplaints associated with PGI. 
(Persian Gulf Illness ) 

Upon our return frcm the Persain Gulf , I began to get ccmplaints from several of the 
Seabees assigned to my unit, of various illness and disconfort. These complaints 
ranged frcm night sweats, to lack of sleep, to i r r a t a b i l i t y and anger, to 
mild rashes that would not go away, to difficulty breathing, to shortness of breath, 
to disappearence of skin pigmentation, to forgetfullness, to numbness and tingling 
in the arms and hands , to lack of fine motor s k i l l s , to bleeding gums etc. etc. . 
Others have ccmplained of joint and muscle pain, inability to control bowel leakage, 
unexplained tumors and on and on and on. 
As the medic for the unit I wanted to find out what was causing these problems 
and what was the cerrmon dencminator. I read and researched everything I could 
find on similar ccmplaints and talked with other Seabees who were stationed over 
in Southwest Asia and found that no matter where we were a l l stationed, the 
complaints were similar and often the same and that Seabees were not getting answers 
and neither was I . More and more information came out in newspapers and in magazines 
and the government and the military a l l said the same thing not related to 
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service in the Persian Gulf. over the last 335 years, I have talked to nunerous 
Persian Gulf vets and to other Jredics and nurses and we all have cane to the 
same conclusion .•••. it is related to Persian Gulf service. 
But we are the voices that are not heard. In fact, when I went to the VA oospital 
in St. Louis arrl asked to speak to the Persian Gulf co-ordinator to find out 
what the VA was looking for and for any infonnation I could pass on to the 
fellCMS in my unit, I was told the infonnation I was seeking was classified and that 
I did not have aneed to know. When I tried to argue with this individual, and
when I tried to explain that I was a JOOdic in a unit that had served in the 
theater, I was asked to leave his off ice and escorted to the door! 
Of course that was � years ago and the VA has supposidly becane nore sensitive to 
the issue, but in all h::mesty, I have not found that to be so. 

We held hearings here in the state of Illinois on the Persian Gulf illness 
last year and there were a nurrer of vets who testified lx>th in Chicago and 
in Springfield. At lx>th hearings, the representatives fran the VA were 
extreemly condesending and rude. At one point, the doctor who spoke as the 
voice for the VA stated that he thought that the majority of Viet Nam vets and 
the Persian Gulf vets woo were canplaining of various illness were nothing rrore then 
malingerers and individuals who just wanted sarething for nothing fran their 
government! We had several vets who served in Viet Nam in our group and 
I took care of Viet Nam wounded for a nunber of years and several of our group 
walked out of the hearina! This is the same individual that the Persian Gulf 
vet had to go through to , be considered for any type of treat:Jrent or diagnosis 
for service connected disabilities! Hardly sensitive to the vet he is supEX)se to 
serve! That is just one of several exarrples of the dealings I have had with the· 
VA when it canes to trying to get answers. I will site one nore exarr.ple that I 
fotmd to be particularly reprehensible and then I will nove en. 
I have talked for nonths to my unit to get the fellows to at least get on the VA 's 
Persian Gulf registry. One young man went to sign up and take the initial 
physical and was asked in a very nrle and snide tone of voice if it was 
possible that his rapid weight loss and fatigue was caused because he was gay 
(not the teirn usoo in the questioning ) and possibly HIV positive! This 
young Seabee was neither gay nor HIV positive. He was ill fran sanething else 
and believed it to be PGI. He was extreEmly angry and irate at his treat:nelt and 
refused to have anything further with the VA. I can't say that I blame him! 
There are other oorror stories of lack of concern and professicnalisn told to rre 
by the rren I encouraged to contact the VA regarding the registxy rut I won't 
continue along this vein. I think you get the point. I hope you get the p::,int! 

I have been in contact with several individuals across the country and with 
other Seabees fran all Oller the country trying to share infonnation and 
gather infonnation on what is causeing this illness. I think there has to be a better 
way! I know there is a better way and I would like to help put that program into 
effect! 

There has to be a way to share infonnation with those woo need to kncM and 
wtX> want to kncM what was usoo c,ver seas against us. There has t o be 
answers provided to those of us woo were forced to take injections of medication 
and then told we could not talk ab:>ut it and who had our medical records altererl 
to ran:,ve any indication that we wer given anthrax vaccines etc. This happened 
to n-e! My JOOdical records were altererl when I returned to the States because 
the doctor woo administered the vaccine entered it into my records. I was told 
at my Reserve Center that it should not have been entera:i into my records, that 
the infonnation was classified and the entry was canpletely nm:werl fran my record! 
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There has to be people involved with these panels and ccrmuttees who are not 
vvorking for their own personal agenda and schedule but who are truely interested 
in obtaining the information, in share ing the information with other agencies 
who are seeking the same answers and who have no vested interest other than to 
find the answers so that these answers can be given to any vet seeking them! 
There should be no territorial disputes or egos involved in this information 
gathering. The people involved should be interested only in finding out what is 
causeing the illness and what i f any thing can be done to assist in the comfort 
and or cure for these illnesses. And i f there is nothing that can be done, 
then there should be an honest policy set forth to t e l l the vet inquire ing just that! 

This should be a panel made up of vets who are wanting to assist vets and of 
people who truely care about geting this information out tothe people who need to 
knew and who have a right to know. A lot of l i p service has gone into these 
panels and ccrmittees that have made the news, vand that seans to be just what i t 
has been... l i p service. 

I want to be part of this cenmittee or panel to answer the questions that are raised, 
to help the others out there like me, the people who are simply just citizens 
who have answered the call to serve and now want answers to what they volunteered 
for There isn't a question of why they served... just a question of what 
happened to them while they were serving. What did they let themselves in for medically: 
I can honestly t e l l you that the majority of my shipmates have no bad feelings 
about going and most would go again i f asked. The bad feelings have come about 
because the government seems to have turned i t s back on them as far as answering 
these questions openly and honestly. 

Lets put people in charge that are willing to do just that. Lets put people on 
this panel that have no political agenda, that have no personal agenda other than 
to again serve those who served their country. Lets put people like myself on 
this panel that can talk to and with the enlisted person who isnt confortable 
talking to rank about the problems of health since the return fron the Gulf. Lets 
have people who can talk to these agencies and gather information with out bias and 
ccmpile this information into comcn every day language and disceminate i t to those 
who have a need and a right to know what they were exposed to. 
Lets put people like myself cn this panel who have COMMON SENSE!!! 

I have had health problems since returning to the States and so have a nunber of 
my friends and Seabees. I refuse to let i t defeat me or keep me from being a l l 
that I can be. I also refuse to believe that there are not answers out there to 
a l l the questions and I want to help provide the answers ! 

I want to be cn your panel to do just that. I feel that i f you want to have 
a panel that the majority of Persian Gulf Vets w i l l find believable, you need to 
have people like me on i t . I hope you w i l l see that and consider this request 
seriously! To restore the confidence and faith of thousands like me- i t is 
time to put people like me on your panels and in your conmittees. 
Put the citizen back into the government and the system! The professional 
politician and the ranking officers that have lost touch with the comcn citizen 
and the enlisted citizen sol idler and sailor have lost their credibility. 
I f you want to make this panel sucessful, restore that credibility. 

I f I can be of any help, I would like to try to do just that. And I think...knew 
that I can. 
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I w i l l close with that and hope that you consider this request seriously. I knew 
that there are numerous typing errors and probably more that a few spelling errors 
in this letter. But I am not a typist... I use two or three fingers to get the 
job done. I am just what I told you on the phone that I was.... I am 
no one special.. .just a medic trying to get answers to questions for iry guys and 
for myself. I am a week end warrior who served very proudly with seme of the 
finest men and warren I know and would go again in a heartbeat i f asked to live 
up to our motto of CAN DO ! And I w i l l not give up on trying to get the answers for 
and to my fellcw sailors and shipmates. 

I respectfully close with the hope that you w i l l consider this request seriously 
and w i l l take a few mcments to respond. 

Respectfully, 
• * i • 

I, 

(b)(6) 
/ «<> d \ f -

(b)(6) 
/ «<> d \ f -

* J r 
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Panel to study Gulf War Syndrome 
.' louston Chronicle 

WASHINGTON — President Clinton 
promised Monday to create a special advisory 
panel to determine the cause of the so-called 
Gulf War Syndrome. 

Addressing the concerns of veterans about 
ihe governmental slow response to mysterious 
illnesses believed to be related to the war with 
Iraq. Clinton also pledged to step up treatment 
. »f sick Gulf War veterans. 

He said the nation cannot afford to turn its 
l >ack on the men and women who sacrificed so 
much for their country, and criticized Republi­
can proposals that would cut $200 million 

from veterans affairs programs, including 
some directly affecting Gulf War veterans. 

"There are thousands of veterans ... who 
served their country in the Gulf War and came 
home to find themselves ill. And neither they 
nor their doctors know how they got it," Clin­
ton said in Washington at the annual meeting 
of the Veterans of Foreign Wars. 

"Even though in so many of these cases we 
do not know the causes of their symptoms, we 
know their problems are real and cannot be 
ignored while we wait for science to provide 
all the answers," he said. 

The president said he was ordering the 
establishment of a presidential advisory panel 

made up of scientists, physicians and veterans 
to advise him on the possible cause of the Gulf 
War Syndrome and what can be done to 
improve the health c;ire available to veterans 
of the 1991 Persian Gulf fighting. 

He said the panel would "leave no stone 
unturned" as it tries to find out why thousands 
of veterans of the Gulf War have been stricken 
with fatigue, skin rashes, memory loss, muscle 
and joint pain, severe headaches and other 
medical problems that have so far defied diag­
nosis. 

He said S13 million would be spent on new 
research examining the potential effects of 

pesticides and other environmental toxins with 
which veterans may have come in contact a> 
well as uranium-laced anti-tank ammunition 
and drugs administered to soldiers during ti e 
war to protect against the possible use of Iraqi 
chemical and biological weapons. 

"We must listen to what the veterans are 
telling us (about their illnesses) and respond to 
their concerns," Clinton said to heavy 
applause. "Just as we relied on these men and 
women to fight for our country, they must now 
be able to rely on us to try to detennine what 
happened to them in the Gulf and to help 
restore them to full health." 


