4

INDAVAIBER: T LR OE THE ROOSEVELT NS TR 4 LIBRARY

b




Clinton Presidential Records
Digital Records Marker

This is not a presidential record. This is used as an administrative
marker by the William J. Clinton Presidential Library Staff.

This marker identifies the place of a publication.

Publications have not been scanned in their entirety for the purpose
of digitization. To see the full publication please search online or
visit the Clinton Presidential Library's Research Room.



- 5/28/93 letter from Lonnie Powers, thanking you for attending
awards dinner and enclosing copy of his prepared remarks, as you
requested. '

DISPOSITION: ~  See

m File; no response necessary

I }\
% L\““u\rf -
b 2

PHOTOCOPY
HRC HANDWRITING



NATIONAL
LEGAL AID &
DEFENDER
ASSOCIATION

OFFICERS

President
LONNIE A. POWERS
Boston, MA

Vice President
ELLEN GREENLEE
Philadelphia, PA

Vice President
ROSITA M. STANLEY
Macon. GA

Treasurer
LeROY CORDOVA
Austin, TX

Secretary, Ex-Officio
& Executive Director
CLINTON LYONS
Washington, D.C.

Ex-Officio

F. WM. McCALPIN
St. Louis, MO

BOARD OF DIRECTORS

J. VINCENT APRILE, Il
Frankfort, KY

LILLIAN BULLARD
Inkster, MI

JOHN CURTIN, JR.
Boslon, MA

RICHARD P. FISHMAN
Washington, D.C.

CLARA GARRETT
Philadelphia, PA

NANCY GIST
Boston, MA

THELMA GRADY
Erie, PA

PAUL IGASAKI
San Francisco, CA

VERNON E. JORDAN, JR.
Washington, D.C.

JEREMY LANE
Minneapolis, MN

BENJAMIN LERNER
Philadeiphia, PA

LUCILLE LOGAN
Oklahoma City, OK

JOHN W MARTIN. JR.
Dearborn, Mi

CHARLES J. OGLETREE
Cambridge. MA

ROBERT D. RAVEN
San Francisco. CA

ERNESTO SANCHEZ
Boise. ID

ADA SHEN-JAFFE
Seatlle, WA

KIM TAYLOR
Stanford. CA

May 28, 1993

Ms. Hillary Rodham Clinton
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20006

Dear Hillary:

Thank you again for attending the awards dinner last night. It was the best
family reunion we have had in a long, long time. Your being there made it
possible. The article in The Post this morning captured some of the spirit of the
evening.

Here is a copy of my prepared remarks as you requested. The quote from
Burns is found on page 40 of Leadership (Harper, Calophon, Harper and Row,
1978). The book is a careful and penetrating analysis of the uses and misuses of
leadership.

It was so good to see you. You are doing a magnificent job of engaging
the country in an examination of the real issues and how we can achieve a civil,
safe society-despite the many- political and personal pressures. If there is ever any
small thing that I can do for you, you have only to ask.

Yours truly,

Zonmw Power)

Lonnie Powers
NLADA President

LP/cmf

)
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REMARKS ON PRESENTATION OF AN AWARD TO
FIRST LADY HILLARY RODHAM CLINTON
BY LONNIE A. POWERS
NLADA AWARDS DINNER, WASHINGTON, DC
27 MAY 1993

First Lady Hillary Rodham Clinton, Attorney General Reno,

other honored guests, friends, ladies and gentlemen.

It is a great privilege to say a few words about Hillary
before presenting her with an award on behalf of us all.
Circumstance and chance played great parts in my getting to stand
before you tonight; perhaps the greatest chances were my having
worked for the youngest Attorney General in Arkansas history and
having started in legal services when another Arkansas lawyer was

the Chair of the Legal Services Corporation.

But chance and circumstance have little to do with why we
are giving this award to Hillary Rodham Clinton tonight. We
honor her for her many accomplishments as an attorney, an
advocate for equal rights for women, as the best politician to
come out of Arkansas in many a year and for her leadership on
children's issues and health care reform. But more than for her
deeds, we honor her for who she is, what she believes in and the

example she sets.

It is a tenet of many traditions that works done without
good motives are useless and even harmful. So it is for the
motives which lie behind her deeds that we honor Hillary Rodham
Clinton tonight. Those motives, which arise from a deep
understanding of what we as a nation and as individuals need,
lead her to ask the graduates of the University of Pennsylvania,
"How do we strike the right balance between individual rights and
responsibility?" and to say to a newspaper reporter "there are
things that government can do that are more likely to create a

condition for more people to be secure enough to take
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responsibility for themselves and therefore participate fully in

this search for meaning."

Some have questioned what she means when she talks of "a
politics of meaning" and whether this is not a vague phrase
devoid of real content. The central truth behind the "politics
of meaning" is an understanding that the core value of a
democracy is to recognize the inherent worth of every human

being.

It was her belief in a comprehensive understanding of that
value which prompted Hillary to ask in her senior thesis at
Wellesley: "how much control should poor people have over the
programs designed to help them?" Her commitment to that value is
deep, arising not only from democratic principles but, as she has

said, from her religious faith.

We have seen that value embodied also in her work as Chair
of the Board of the Legal Services Corporation and in her support
for public defenders for the indigent. Civil and defender
services for the poor are crucial to her vision. Individuals are
not full participants in society when the laws are unequally

applied to them or they are kept ignorant of the laws.

Her vision has several implications for the provision of
both civil and defender legal services to the poor, requiring
that lawyers for the poor implement and honor this value by
placing our clients at the center of our work. The ways we
organize and operate should communicate that core value to our

clients, to ourselves and to those who oppose and support us.

On the most fundamental level we must have clients and
listen, truly listen to them. We must be humble in serving them

so that it is their decisions, not ours which govern.



Next, we must be skilled, strong, forceful and powerful in
representing our clients in all lawful ways. Serving poor
clients less well than those who pay makes counterfeit any claim

that we recognize their inherent worth.

And we must internally be guided by the same value.
Confronting the issues of diversity, holding ourselves and our
co-workers accountable for performing at our highest levels and
treating each person with respect and dignity are all required by

the core value which underlies this work.

A certain humility about the role of advocates and of law
itself also arises from this understanding of democracy. Laws
establish rights but even the best laws when rigorously enforced
will not ensure justice. The members of a society which
recognizes the inherent worth of every person will not insist on
the full exercise of all their rights. They will tolerate limits
on their own behavior and be intolerant of any behavior which

harms others.

Hillary Rodham Clinton reminds us of the moral foundation of
our work which must shape our future. Many of us in legal
services have been reticent to publicly affirm the values which
bring us to serve the poor. Hillary's life is an example of
service, of the personal witness that comes from living one's

values.

Finally, there is another quality which Hillary possesses
which alone would justify an award. She has been in public life
in one form or another for over twenty years and she still has a
wonderful sense of humor and a beaming smile. For that, we are

all grateful.

James MacGregor Burns writes in Leadership that "the

fundamental process [0of leadership] is ... to make conscious what
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lies unconscious" Hillary, you continue each day to make us

conscious of the best that lies unconscious within us; for that

we honor you tonight.
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THE WHITE HOUSE

WASHINGTON

MAY 5, 1993

MEMORANDUM FOR ALL WHITE HOUSE AND OTHER EXECUTIVE OFFICE OF THE
PRESIDENT STAFF

ey
FROM: THOMAS F. MCLARTY, III \ T~
CHIEF OF STAFF
RE: PRESIDENTIAL AND FEDERAL RECORDS

Attached are two memoranda concerning Presidential and
federal records -- the records we create and receive in the
Executive Office of the President.

All personnel in the White House and other offices in the
Executive Office of the President should review these memoranda
carefully and comply with the guidance set forth therein.

Thank you for your cooperation.

Attachments



THE WHITE HOUSE

WASHINGTON

May 5, 1993
MEMORANDUM FOR ALL EXECUTIVE OFFICE OF THE PRESIDENT STAFF
FROM: JOHN D. PODESTA E}{D
Assistant to the esident anad

Staff Secretary

STEPHEN R. NEUWIRTH
Associate Counsel to the President

RE: Presidential Records

The offices within the Executive Office of the
President generate two categories of records: "Presidential
Records"” and Federal Records." A separate memo from David
Watkins and Bruce Overton has been circulated today concerning
"federal records."

This memorandum sets forth guidance on the creation,
maintenance and disposition of "Presidential records" -- records
"created or received by the President, his immediate staff, or a
unit or individual of the Executive Office of the President whose
function is to advise and assist the President, in the course of
conducting activities which relate to or have an effect upon the
carrying out of the constitutional, statutory, or other official
or ceremonial duties of the President."

It is important that all staff in the Executive Office
of the President review this memorandum carefully. The failure
to designate documents and other materials properly can have
serious implications, including possibly subjecting those
materials to public disclosure under the Freedom of Information
Act during the President’s term of office.

I. UNITS WITHIN THE EXECUTIVE OFFICE OF THE PRESIDENT
THAT GENERATE PRESIDENTIAL RECORDS

All records of the White House Office, the Office of
Policy Development, the National Economic Council, the Council of
Economic Advisors, the President’s Intelligence Oversight Board



and the President’s Foreign Intelligence Advisory Board are
Presidential records.

As discussed below, records of the Office of the Vice
President are Vice Presidential records and are treated under the
Presidential Records Act in the same manner as Presidential
records. The records of the Office of the Vice President are not
federal records. .

The records of the National Security Council staff are
Presidential records if they were received or created by or for
the President, the Assistant to the President for National
Security Affairs, the Deputy Assistant to the Presiktent for
National Security Affairs, the White House Office, or a unit or
an individual within the NSC in advising or assisting the
President, and are not official records of the NSC. All other
NSC records are federal records.

Records produced or received by the Director of the
Office of Science and Technology Policy in his role as Science
Advisor to the President are Presidential records; all other OSTP
records are federal records.

Records of the Office of Management and Budget, the
Office of the United States Trade Representative, the Council on
Environmental Quality, and the Office of Administration are
federal, not Presidential, records.

II. Types of Records Covered by the Act

The Presidential Records Act defines "documentary
materials" as "all books, correspondence, memorandums, documents,
papers, pamphlets, works of art, models, pictures, photographs,
plats, maps, films, and motion pictures, including, but not
limited to, audio, audio-visual, or other electronic or
mechanical recordations." 44 U.S.C. § 2201(1).

The Act defines '"Presidential records," in turn, to
mean:

documentary materials, or any reasonably segregable
portion thereof, created or received by the President,
his immediate staff, or a unit or individual of the
Executive Office of the President whose function is to
advise and assist the President, in the course of
conducting activities which relate to or have an effect
upon the carrying out of the constitutional, statutory,
or other official or ceremonial duties of the
President. Such term --

(A) 1includes any documentary materials relating to the
political activities of the President or members




of his staff, but only if such activities relate
to or have a direct effect upon the carrying out
of constitutional, statutory, or other official or
ceremonial duties of the President.

44 U.S.C. § 2201(2).

Under this definition, Presidential records are
documentary materials that meet two tests. First, the materials
must have been created or received by the President, his
immediate staff, or a unit or individuals (including volunteers)
in the EOP whose function it is to advise and assist the
President. Second, the records must relate to or have an effect
upon the carrying out of the constitutional, statutory, or other
official or ceremonial duties of the President. Presidential
records may be in any physical form, including paper, film and
disk. The method used to record information may be manual,
mechanical, photographic, electronic, or any combination of these
or other technologies.

A document created by personnel in a White House
office, or an EOP office that advises and assists the President,
normally is a Presidential record once it is circulated to others
in the course of conducting activities which relate to or have an
effect upon the carrying out of Presidential duties. Moreover,
even documents that are not circulated can be Presidential
records if, in the judgment of the office at issue, those
documents are needed to conduct business that relates to or has
an effect upon the carrying out of Presidential duties.

Materials received by personnel in the White House
office, or in EOP offices that advise and assist the President,
similarly become Presidential records when they are received in
the course of conducting activities which relate to or have an
effect upon the carrying out of Presidential duties. Materials
received may be Presidential records whether they have been
transmitted in person, by messenger, by mail, by electronic
communication, or by any other means.

At the same time, several types of documentary
materials are not subject to the Presidential Records Act. The
Act expressly excludes documentary materials that are (1)
official records of an agency; (2) stocks of publications and
stationery; and (3) extra copies of documents produced only for
convenience of reference, when such copies are clearly so
identified.

The Act also excludes "personal records,'" defined to
include all documentary materials, or any reasonably segregable
portion thereof, "of a purely private or nonpublic character
which do not relate to or have an effect upon the carrying out of



the constitutional, statutory, or other official or ceremonial
duties of the President." Personal records may include:

diaries, journals, or other personal notes serving
as the functional equivalent of a diary or
journal, which are not prepared or utilized for,
or circulated or communicated in the course of,
transacting government business;

materials relating to private political
associations, and having no relation to or direct
effect upon the carrying out of constitutional,
statutory, or other official or ceremonial duties
of the President;

papers and other materials accumulated by a staff
member before joining government service and not
used in the course of transacting government
business;

materials that relate to a staff member’s private
affairs, such as personal financial records,
insurance forms, and materials relating to an
individual’s professional activities and outside
business and political pursuits;

personal photographs;

materials relating exclusively to the President’s
own election to the office of the Presidency; and

materials directly relating to the election of a
particular individual or individuals to Federal,
State, or local office, which have no relation to
or direct effect upon the carrying out of
constitutional, statutory, or other official or
ceremonial duties of the President.

Further examples of materials not covered by the
Presidential Records Act may include items such as those listed

below:

preliminary drafts, that are not circulated to any
other individual, of correspondence, reports, and
studies;

preliminary drafts, work sheets and informal notes
that contain information reflected in final
documents and that do not document policy
development or execution;




- tickler, follow-up or suspense copies of
correspondence, provided there are copies of such
documents in the official files;

-- newspaper clippings or news summaries, that have
not been annotated, or organized or arranged for
some official purpose;

- copies of printed or processed materials, such as
operating and procedural manuals, directives, and
notices, distributed for the information and use
of office employees;

Ao

- shorthand and other notes that have been
transcribed or converted to formal documents that
have been verified for accuracy and completeness;
and

- catalogs, trade journals, and other publications
that are received from other government agencies,
commercial firms, or private institutions and that
are maintained for reference purposes.

It is important to remember, however, that certain
documents in the categories listed above may be Presidential
records -- particularly given that, in the White House, drafts,
working papers and other similar materials often document policy
development, significant decisions, or other matters related to
the carrying out of Presidential duties, as discussed below.

II1I. Requirements for creation and maintenance
of Presidential records

When advising or assisting the President in carrying
out his duties, White House and EOP employees are responsible for
complying with the Presidential Records Act and related
regulations.

The law imposes an affirmative obligation on staff
members to document adequately the performance of the President’s
constitutional, statutory and ceremonial duties. Where
appropriate, staff members should document -- through notes,
minutes or memoranda -- meetings, conversations and other
business in connection with, or related to, the carrying out of
the President’s duties.

Presidential records should be maintained in organized
files. PFor offices creating both Presidential and federal
records, it is critical that staff members carefully segregate
Presidential and federal records. Federal records are subject to
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the Federal Records Act and may be subject to public disclosure
under the Freedom of Information Act during the President’s term
of office. Presidential records, by contrast, are not subject to
the Federal Records Act and are not subject to the provisions of
the Freedom of Information Act during the President’s term of
office. Those offices (such as the National Security Council)
that create or receive both Presidential records and federal
records should file them separately with a clear indication of
which records are Presidential and which are federal.

In addition, staff members should, to the extent
possible, ensure that any files containing particularly sensitive
records are clearly marked to reflect that fact. Designations
for files containing sensitive records may include:

(1) "classified information";l

(2) "information the release of which may be
prejudicial to the maintenance of good relations
with foreign nations";

(3) "sensitive personal information" (i.e.,
information the release of which may be
embarrassing to the individuals mentioned or to
their families);

(4) "sensitive law enforcement materials";

(5) "trade secrets or sensitive commercial or
financial information"; and

(6) "information subject to attorney-client or
attorney work product privileges."

Finally, personal records should be clearly labeled,
kept apart from Presidential records (and federal records) and
not made available to other staff in connection with any official
purpose.

IV. Electronic Presidential records

Increasingly, Presidential records may be created
electronically. Records may be generated on word processing or
electronic mail ("e-mail") systems, or on electronic databases.

1 Please note that nothing in this memorandum should be

construed to override existing Executive Orders setting forth who
may designate specific documents as classified and what terms
must be used in connection with such designations.
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Records generated electronically must be incorporated
into an official recordkeeping system. Thus, no word processing
or e-mail document that is a Presidential record should be
deleted unless it has been (a) printed and placed in an
appropriate file, or (b) preserved in an appropriate electronic
system. Questions concerning the record status of electronically
generated materials should be directed to the White House Records
Management Office. That office will periodically-monitor
electronic systems to ensure that correct records status
determinations have been made.

As is the case for all record matters, the White House
Records Management Office will continue to work wit®the White
House Counsel’s Office to coordinate policy and practices with
respect to electronic Presidential records.

V. Disposition and destruction of Presidential records

Presidential records are the property of the United
States and may be disposed of only in accordance with procedures
established by the Archivist of the United States. The
Presidential Records Act prohibits the disposal of Presidential
records unless those records no longer have administrative,
historical, informational, or evidentiary value. Moreover,
before disposing of any Presidential records, the President must
notify the Archivist who, under certain clearly defined
circumstances, will notify appropriate Congressional committees.

The White House Records Management Office will provide
guidance concerning disposal of certain recurring types of
papers, including form letter public mail, unsolicited public
mail that is not reviewed by any person in the White House with
decision-making authority and not answered by any member of the
White House staff, anonymous public mail, and enclosures received
in public mail -- most of which may be destroyed after
notification to the Archivist of the United States or the
Archivist’s representative. '

Offices that have these recurring types of disposable
material should coordinate all disposal procedures through the
Office of Records Management. Under no circumstances should such
material be disposed of without prior approval of the White House
Records Management Office. (Prior approval is not necessary for
the destruction of exact duplicates of documents which are being
retained, or for unmarked copies of officially published
documents, such as printed reports.)

The White House Office of Records Management serves as
a central file for all Presidential records. 1Its primary role is
to manage, process, maintain and store records for the daily use
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of the President and all the policy units in the White House.
Concurrently, it preserves these same records to ensure a
comprehensive history of the Administration. All EOP staff
members are encouraged to consult with this office for guidance
on the creation and maintenance of files and on procedures for
appropriate and systematic filing of documents.

VI. Legal control of Presidential records

Presidential records remain in the custody and control
of the President during his term of office and are not subject to
disclosure under the Freedom of Information Act during that term.
As noted above, federal records are, by contrast, subject to the
FOIA public disclosure provisions.

Upon completion of the Administration, the Archivist
acquires custody of Presidential records. Many of these records
will become available to the public under the FOIA five years
after the end of the President’s term of office. The President,
however, may assert control over public access to certain
categories of information -- generally including classified
materials, documents related to appointments to federal offices,
items specifically exempted from disclosure by other statutes,
trade secrets or commercial information, confidential
communications requesting or submitting advice between the
President and his advisers (or between such advisers), and
information implicating personal privacy concerns -- for up to
twelve years after the end of the President’s term. After twelve
years, public access to these categories of documents is governed
by the FOIA, subject to any Constitutional privilege against
disclosure.

VII. Records that may be retained by staff members
upon departure from office

Staff members may not remove Presidential records, or
copies of such records, from their offices at any time, except in
connection with an official function. Classified Presidential
records may not be removed from the office at any time without
compliance with the rules applicable to such materials. Records
used in an official capacity should be returned to proper files
immediately after such use.

When a staff member leaves the White House or another
office in the EOP, he or she must deliver all Presidential
records to the White House Records Management Office (or leave
records in his or her office for pick-up). Staff members are not
entitled to retain copies of any Presidential records for
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personal use, except copies of documents that have already been
publicly released.

Federal records should be left at the appropriate
agency, and disposed of in accordance with the advice set forth
in the federal records guidance memorandum from David Watkins and
Bruce Overton.

Purely personal, unclassified materials may be removed
from the office by staff members at any time, subject to any
agency procedures regulating such removal. If, during the course
of service at the White House, a staff member wishes to store
personal (including private political) materials at the White
House Office of Records Management, the staff member must clearly
designate those materials as "personal."

VIII. Records in the Office of the Vice President

The Presidential Records Act expressly provides that
records of the Office of the Vice President are Vice-Presidential
records and are to be treated under the Presidential Records Act
in the same manner as Presidential records. Thus, materials
created or received in the Office of the Vice President should be
treated in accordance with the guidance set forth above. The
Office of the Vice President has its own records management
staff, and personnel in the Office of the Vice President should
consult with that staff for additional guidance regarding the
filing and disposition of Vice President’s Office records.

The Presidential Records Act further provides that
"[t]lhe authority of the Archivist with respect to Vice-
Presidential records shall be the same as the authority of the
Archivist with respect to Presidential records, except that the
Archivist may, when the Archivist determines that it is in the
public interest, enter into an agreement for the deposit of Vice-
Presidential records in a non-Federal archival depository."

IX. Training

The White House Office of Records Management and other
appropriate personnel will be providing records management
training in the near future.

* * *

The foregoing is designed to provide general guidance
with respect to the Presidential Records Act. Specific questions
of coverage or interpretation should be addressed to the White
House Counsel’s office. Assistance in records maintenance and
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disposition can be obtained from the White House Office of
Records Management (or, in the case of the Office of the Vice
President, from the Vice President’s records management staff).




THE WHITE HOUSE

WASHINGTON

May 5, 1993

MEMORANDUM FOR ALL EXECUTIVE OFFICE OF THE
PRESIDENT STAFF

FROM: DAVID WATKINS &}A*j//

Assistant to the President for
Management and Administration

BRUCE OVERTON g’lD
General Counsel,
Office of Administration

RE: Federal Records

INTRODUCTION

The offices within the Executive Office of the
President generate two categories of records: "Presidential
Records" and "Federal Records."

Records are "Presidential" if they are "“created or
received by the President, his immediate staff, or a unit or
individual of the Executive Office of the President whose
function is to advise and assist the President, in the course of
conducting activities which relate to or have an effect upon the
carrying out of the constitutional, statutory or other official
or ceremonial duties of the President.'" Such Presidential
records are subject to the provisions of the Presidential Records
Act, 44 U.S.C. § 2201. Presidential records remain in the
custody and control of the President during his term of office
and are not accessible to the public until five years after the
end of the Administration, at the earliest. The treatment of
Presidential records will be addressed in a separate memorandum
issued today by the White House Office.

It is the purpose of this memorandum to discuss the
identification, maintenance and disposition of "federal" records.
Materials are "federal records" if (1) the materials have been
created or received by agency personnel in connection with their
official duties in a federal agency, and (2) the materials are
appropriate for preservation as evidence of the agency’s
activities or because they contain information of value. Federal
records are subject to the provisions of the Federal Records Act,
44 U.S.C. Chapters 29, 31 and 33. Unlike Presidential records,
federal records are accessible to the public during the



Administration’s term, unless exempt from disclosure under the
provisions of the Freedom of Information Act.?

The Federal Records Act imposes certain legal
obligations with respect to the creation and receipt, custody and
maintenance, and disposition of federal records. The
responsibilities apply regardless of whether the records are
generated in paper form or by automated systems.

It is critical that staff members in offices, such as
the National Security Council, that create or receive both
federal and Presidential records, file those records separately
in clearly designated files. Once a document is filed as a
federal record, it becomes subject to the Federal Records Act and
may be subject to public disclosure under the Freedom of
Information Act. Presidential records, by contrast, are not
subject to the Federal Records Act and are not subject to the
provisions of the Freedom of Information Act during the
President’s term of office. Personal records (defined and
discussed below) also should be segregated, and filed separately,
from official records.

1 All records of the White House Office, the Office of
Policy Development, the National Economic Council, the Council of
Economic Advisers, the President’s Intelligence Oversight Board
and the President’s Foreign Intelligence Advisory Board are
Presidential records.

The records of the Office of the Vice President are
treated in the same manner as Presidential records under the
Presidential Records Act. The records of the Office of the Vice
President are not federal records.

Records of the National Security Council staff are
Presidential Records if they were received or created by or for
the President, the Assistant to the President for National
Security Affairs, the Deputy Assistant to the President for
National Security Affairs, the White House office, or a unit or
an individual within the NSC in advising or assisting the
President, and not official records of the NSC.

Records produced or received by the Director of the
Office of Science and Technology Policy in his role as Science
Advisor to the President are Presidential records and should be
segregated as such. Other records of the OSTP are federal
records.

Records of the Office of Management and Budget, the
Office of the United States Trade Representative, the Council on
Environmental Quality, and the Office of Administration are
federal, not Presidential records.
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The guidance that follows will assist EOP staff in
complying with the Federal Records Act, which is designed to
ensure that documentation of official activities is adequately
created and preserved. See 44 U.S.C. § 3101. As explained
below, not every document that you create or receive will be
subject to the Federal Records Act, and it is therefore important
to review this guidance to understand when Federal Records Act
obligations do apply. In preparing this gquidance,- we have
consulted with officials of the National Archives and Records
Administration.

DEFINITION OF FEDERAL RECORDS

The Federal Records Act defines federal records as:

[(A]J1ll books, papers, maps, photographs, machine
readable materials, or other documentary materials,
regardless of physical form or characteristics, made or
received by an agency of the United States under
Federal law or in connection with the transaction of
public business and preserved or appropriate for
preservation by that agency or its legitimate successor
as evidence of the organization, functions, policies,
decisions, procedures, operations, or other activities
of the Government or because of the informational value
of data in them.

-- 44 U.S.C. § 3301.

Under this definition, federal records are documentary
materials that meet two tests. First, the materials must have
been created or received by agency personnel in connection with
their official duties in a federal agency. Second, the materials
must be appropriate for preservation as evidence of the agency’s
activities or because they contain information of value. Federal
records may be in any physical form, including paper, film and
disk. The method used to record information may be manual,
mechanical, photographic, electronic, or any combination of these
or other technologies.

A document created in any agency normally becomes a
federal record once it is circulated to others in the course of
conducting agency business, or once it is placed in files
accessible to others. Moreover, even documents that are not
circulated can become federal records if, in the judgment of the
agency, those documents are needed to conduct agency business --
and whether or not those documents are accommodated by current
filing systems employed by the agency.



Materials received by agency personnel are federal
records when they are received in the course of official
business. Materials received can become federal records whether
they have been transmitted in person, by messenger, by mail, by
electronic communication, or by any other means.

At the same time, certain types of documentary
materials are not subject to the Federal Records Act. The Act
specifically excludes (1) library and museum materials created,
or acquired and preserved, solely for reference or exhibit
purposes; (2) extra copies of documents kept only for convenience
of reference; and (3) stocks of publications and processed
documents. These and other types of transitory or Bsplicate
records are considered "nonrecord" because they are not
"appropriate for preservation" as defined in the Act. Such
materials are not needed to provide full and accurate
documentation of an agency’s policies, decisions, procedures, and
program activities. These materials need not be maintained in
official files, and, unlike federal records, may be destroyed
when no longer needed and without prior approval of the National
Archives and Records Administration.

Other examples of "nonrecord" materials not covered by
the Federal Records Act may include:

- Preliminary drafts, that are not circulated to any
other individual, of correspondence, reports, and
studies.

-— Preliminary drafts, work sheets and informal
written notes that contain information reflected
in final documents and that do not document policy
development or execution.

-- Tickler, follow-up or suspense copies of
correspondence, provided there are copies of
documents in the official files.

-- Newspaper clippings or news summaries,
particularly if they are not annotated.

-- Copies of printed or processed agency materials,
such as operating and procedural manuals,
directives, and notices, distributed for the
information or use of agency employees.

-- Shorthand and other notes that have been
transcribed or converted to formal documents that
have been verified for accuracy and completeness.

-- Catalogs, trade journals, and other publications
that are received from other government agencies,
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commercial firms, or private institutions and that
are maintained for reference purposes.

In addition, certain "personal papers" fall outside the
scope of the Federal Records Act. Personal papers are
documentary materials that are not used in the transaction of
agency business. Examples include:

-- Papers and other materials accumulated by a staff
member before joining government service.

- Materials that relate to a staff member’s private
affairs, such as personal financial records,
insurance forms, and materials relating to an
individual’s professional activities and outside
business and political pursuits.

- Personal photographs.

-- Materials that may refer to official duties but
are not directly used to carry out those duties.
These include diaries, personal calendars,
journals, and notes intended for an individual’s
personal use (memory aids and personal
observations on work-related matters).z

It i1s important to remember, however, that certain
informal documents may be federal records. In the Executive
Office of the President, to a greater extent than in many other
government offices, drafts, notes, background materials or
working papers can be considered federal records because they
document policy development, significant decisions, major
activities, or other matters basic to an understanding of the
office and its role in government operations. Such materials
should be treated as federal records and maintained in official
files if they were circulated for review or clearance, and if
they have been modified substantively.

When it 1s difficult to determine whether documents or
other records should be treated as federal records, you should
tentatively treat them as federal records and contact the
appropriate EOP agency records management office for a final
determination. Legal questions will be referred by the records
management office to appropriate counsel.

2 For further information on personal papers, consult
Personal Papers of Executive Branch Officials: A Management
Guide, published by the National Archives and Records
Administration. Copies are available in the Office of
Administration, Records Management Office.
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-RECORDS CREATION AND MAINTENANCE REQUIREMENTS

When acting in their capacity as employees of a federal
agency, such agency employees are responsible for complying with
the Federal Records Act and related requlations.

The law requires that adequate and proper records be
created and preserved to document the organization, functions,
policies, decisions, procedures and essential transactions of the
agency. The law also specifically requires that records be kept
for appropriate periods if they can be used to protect the legal
and financial rights of the Government or individuals directly
affected by the agency’s activities.

In order to ensure that agency records contain an
adequate and proper account of policy development, implementation
and decision-making, each employee must document those
discussions, meetings and telephone conversations that are
necessary to understand these functions. Where appropriate, in
formal settings, minutes or notes should be taken for the purpose
of including them in official files.

All staff members are responsible for complying with
procedures that result in adequate and proper records creation
and maintenance. All materials meeting federal records criteria
must be incorporated into appropriate agency files or records
systems. EOP staff members should consult with the appropriate
EOP agency records management office to address any questions
concerning the creation and maintenance of federal records.

ELECTRONIC FEDERAL RECORDS

Increasingly, federal records may be created
electronically. Records may be generated on word processing, or
electronic mail ("e-mail"), systems or other computer
applications.

Records generated electronically must be incorporated
into an official recordkeeping system. Thus, no word processing
or e-mail document that is a federal record should be deleted
unless it has been (a) printed and placed in an appropriate file,
or (b) preserved in an appropriate electronic systemn.

On January 6 and 11, 1993, in the case of Armstrong v.
Executive Office of the President, United States District Judge
Charles R. Richey directed the National Archives and Records
Administration to work with components of the EOP to develop
further recordkeeping guidance both for e-mail communications in
the EOP and for disposition of EOP electronic federal records
generally. Pursuant to these orders, and until further
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instructions, the following special rules should be observed by
components of the EOP that generate federal records:

1. Material may not be deleted from any e-mail file
unless (a) the material has been retained in full
on a back-up tape or other comparable medium, and
(b) the retained version includes both full text
and all available transmittal information; and

2. EOP staff members with records management
responsibility must monitor the implementation of
guidance on federal records (including the status
of records) to ensure consistent apPication of
the court’s order.

Questions concerning the status of electronic records,
or the application of these rules to particular computer systems,
should be directed to the appropriate EOP agency records
management office. Those offices will periodically monitor
electronic records systems to ensure that correct records status
determinations have been made.

DESTRUCTION OR REMOVAL OF FEDERAL RECORDS

Federal records, as defined by the Federal Records Act,
may not be destroyed, or permanently removed from appropriate
official files, without the prior approval of the National
Archives and Records Administration.

Federal records should be maintained in organized files
and may not be damaged or altered by any staff member. Nor may
federal records be temporarily removed from official files except
for official purposes, and only if returned to the official files
upon completion of that official function.

Policies and procedures governing the disposition of
federal records are prescribed by the National Archives and
Records Administration and are incorporated into the EOP records
management program. Further information concerning these
policies and procedures should be obtained from the appropriate
EOP records management office.

REMOVAL OF NONRECORD AND PERSONAL MATERIALS

Purely personal, unclassified materials may be removed
from the office by staff members at any time, subject to any
agency procedures regulating such removal.




Unclassified nonrecord materials, with the exception of
copies of records, may be removed with the prior approval of an
agency official with records management responsibility.

Except where expressly authorized by appropriate agency
officials, copies of federal records, regardless of the reason
for which they have been duplicated, may not be taken by staff
members for any purpose other than an official purpose related to
the staff members’ official duties and responsibilities.

No classified materials may be removed from the office
at any time, without compliance with the rules applicable to such
materials.

TRAINING

EOP agency records management offices and other
appropriate personnel will be providing records management
training for all employees who generate or receive federal
records.




