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INTRODUCTION

Every community in the United States today is vitally concerned with the preservation
and enhancement of its infrastructural resources. The relative ability to provide adequate
schools, roads, lighting, and other niunicipal services provides the measure of a community’s
continued viability and commitment to continued existence. The manifest failure to sustain
this vital framework in many communities across the country has contributed fodder to the
current media image of our national society as crime ridden, violent, and in decline.

Nowhere has this phenomenon asserted itself with greater vehemence than in Indian
Country. Native American territories long have witnessed the general malaise attendant upon
a serious breakdown of community institutions and structures. What evidence exists of
indigenous survival and cultural resurgence in the face of conditions imposed on these
communities has been overlooked or belittled in the media or in government publications.
Interior .Department statistics, for example, paint a grim picture of the situation faced by

Native American communities today:

Indian reservations are among the poorest areas in the United States: 93,000 Indians
are homeless or have inadequate housing, according to the Bureau of Indian Affairs.
Of the 1.8 million Native Americans, 603,000 live below the poverty line.
Unemployment on the reservations has always exceeded 50 percent nationally and
sometimes reaches more than 80 percent. Indians have the highest rates of diabetes
and tuberculosis and the lowest life expectancy.'
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Traditionally, public policy makers and other outside observers have relied heavily on
racial stereotypes about the "lazy Indian" in order to justify the contemporary state of affairs.

Persons in positions of authority over indigenous communities, in particular, have been guilty
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until the recent past of attributing their failures to provide adequate nhealth care, education, or
housing on Native American territories to a caricatured reference to the "indolent nature” of
the residents of these areas.> Even today, rhetoric couched in a different language -- that of
bureaucratic expertise contrasted with indigenous political corruption® -- sends the same
message; namely, that indigenous peoples living in the country have only themselves to
blame for the current deterioration and chaotic conditions present on indigenous territory.*

Many Native Americans themselves -- and persons sympathetic to their causes --
reject this "blame the victim" explanation for the shortcomings in the provision of municipal
services in the respective indigenous communities.” From their perspectives, far more
mundane and approachable matters continue to hobble and to inhibit indigenous communal.
restoration and advancement. The primary concern has been to revive historic indigenous
governance structures, so that Native Americans may assert control over their own
communities, and work out their problems for themselves.® A fundamental issue in the
quest to achieve communal restoration is financial investment.

The achievement of a proper level and type of financial investment is key to any
community’s sustained viability and growth. This point has been recognized in a general

sense in the Native American context:

Indians should be given this means to attract investment on reservations: tax
incentive[s], enterprise zones and development banks. Indian gaming, only 3 percent
of the gaming industry nationwide, is a $6 billion industry in Indian America and has
successfully reduced unemployment on many reservations and made some Tribes self-
sufficient.’

What has not been addressed adequately up to this point is the manner in which the
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deprivation of financial investment to certain communities can take place on a sustained and
systematic basis.

At least one former indigenous court judge has noted the common practice of Anglo
businesses located on or near indigenous territories of engaging in usurious "purchase for
credit” schemes which permit the repossession of goods sold mainly to poor Native American
customers.® The experiences of other indigenous courts suggest that many local government
housing agencies engage in similar patterns of conduct. Native American consumers are
often forced into these credit traps due to a lack of access to adequate financing. In one
case, an indigenous government was forced to pour its own limited resources into the one
bank in the area in order to prevent it from closing, and cutting off all credit whatsoever to
the surrounding community.’

This situation is mirrored by parallel conditions extant in a related municipal context.
A public interest organization in Washington, D.C. recently found that many local residents
suffered from a similar inability to attract and maintain the financing necessary to create and
enhance their communal resources.’® As a result, their housing stock deteriorated, the tax
base eroded, municipal services were reduced, and entire neighborhoods went into prolonged
periods of decline. The organization made the further discovery that the lack of credit was
not incidental, but rather stemmed from a systematic practice engaged in by local lendefs of
withholding access to financing from certain communities.

This policy, known as "redlining," is pervasive in the United States, and is fouﬁd
running rampant particularly in communities of color across the country. Its stain is not

remedied through "marketplace efficiency," since housing and other infrastructural
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improvements in these communities are often considered high risk investments anyway.
National government corrective measures -- similar to the publicly backed low interest loans
which continue to permit the middle class to purchase homes in the suburbs -- have emerged
in belated response to the problem,'' but require a great deal more finetuning in order to
work effectively.'? The outcome of two recent court cases suggest that some aspects of the
current national government constitute part of the problem themselves."

The best solution to the problem of redlining and other forms of community credit
deprivation is suggested by the manner in which other issues of concern have Been addressed
historically in the Native American context: through the use of institutions and structures
inherent within the indigenous communities themselves. Only when Native American
governments choose to exert their own sovereign authority in order to regulate the
functioning of local financial institutions -- using rules relevant to indigenous deliberative
processes - will banks and other financial institutions begin to conform their behavior with
the rights of the communities in which they do business. The drive to enhance community
investment on the national level, while meritorious, may only serve to enhance and
complement regulatory activity originating from the municipal level.

In this paper, I seek to reveal the inherent power of indigenous sovereigns to craft
their own regulatory solutions to the problem of non-accountable local financial institutions.
Part I outlines the combination of recent national legislation and court decisions which point
to a greater recognition of Native American internal autonomy and sovereign authority. In
Part II, I emphasize the potential of the most recent national effort -- the Sellf-Govemance

Demonstration Project -- to provide a window of opportunity for the explicit realization of
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indigenous financial regulatory authority. I conclude in Part III with an overview of
developments to date in the paralle]l urban context of Washington, D.C. T intend to show
that the Office of Banking and Financial Institutions currently being constructed by the D.C.
government furnishes a blueprint for the design and formation of a similar municipal

regulatory executive office by recognized Native American communities.



THE HISTORY OF INDIGENOUS REGULATORY ACTIVITY

Native American regimes constituted the sole mode of governing authority on this
continent for thousands of years. When European settlers arrived five hundred years ago,
they found a system of trade regulation stretching in different forms from present day Canada
to present day Argentina. Initially, the settlers sought to insinuate themselves into this
network; they negotiated with indigenous leaders for permission to establish trading posts,
rather than challenge the status quo.

By the time of the establishment of the American Republic, indigenous-settler
relations had become articulated into a well understood series of mutually respected norms
governing trade, settlement, and sovereign status. Native American governments regulated
the acquisition of land, encouraged the development of manufacturing facilities in indigenous
hands, and advised the fledgling settler government on basic organizing principles.  Within
two generations, when this new government -- aided by disease and advanced weaponry --
managed to subdue the neighboring indigenous communities, it was forced to accord them
due recognition as "domestic dependent sovereigns." Native American go.ver_nments
henceforth would find themselves subject to a new national "trust” responsibility, which in
no way inhibited their essential right to govern themselves. Contrary to popular belief, the
indigenous communities did not surrender to the U.S. government the right to "grant" them
sovereign powers; rather, the new relationship dictated that U.S. laws had the ability to
mold, shape, and influence the wa} in which Native Americans ruled themselves.

In the years following initial European settlement, thé Cherokee Nation, for example,

continued to regulate its vast financial empire of trading posts, towns, factories, and farms
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using a blend of indigehous and imported governing concepts including a written constitution,
legal code, tiered judicial system, legislative council, and executive authority (including a
mounted police force). Subsequent to removal west of the Mississippi -- a tragic act largely
attributable to the designs of the Bureau of Indian Affairs -- the Nation continued to regulate
the use of its financial resources in the form of land leasing, sheep herding, and cattle raising
carried out largely on the territory assigned to it by the U.S. government.'

When oil was discovered in the area around the turn of the century, the Cherokee
Nation developed a keen interest in that, as well.”” Of greater interest for the purpose of
this paper, however, was another little noticed event which took place around the same time.
The Cherokee Nation decided to establish a financial institution at the capital called the First
National Bank of Tahlequa. Not much is known about the history of this short-lived
institution -- or the degree to which the Nation could exert meaningful regulatory control
over it during that time period -- but a precedent had been set.'® Native American
governments could and did regulate not only far-flung traditional financial resources, but also
discrete credit-generating institutions similar to the ones at issue today.

After a long hiatus,'” the general issue of the inherent right of indigenous self
government captured the public imagination once again in the early 1970s. Renewed Native
American consciousness -- aided by the impact of contemporary rights-based social
movements -- led to a series of dramatic uprisings on different territories which drew
attention to the terrible conditions generally extant in the indigenous communities. The
amount of alcoholism, and the degree of despair and hopelessness prevalent within those

communities galvanized an indignant response.
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Further Congressional inquiry yielded a linkage between the deprivations wrought
upon the indigenous peoples and the virtual extinction of their culture, religion, and political
institutions. The primary source of this problem -- as Native Americans long had known --

was the very national bureaucratic agency established to administer them:

The growth of the administrative power of the Bureau of Indian Affairs, first under
the Department of War and later under the Department of the Interior, on Indian
reservations had effectively destroyed existing tribal forms of government. Officials
of the BIA assumed the role of colonial administrators on the reservations and
administered programs and services on the reservations under a policy which later
became known as."paternalism."'®

Several bills to address the "extra-legal" administrative actions historically taken by this
representative organ of the national government were subsequently introduced by President
Nixon in order to head off further criticism."

At the Congressional hearings which ensued, Native American leaders presented a
laundry list of complaints regarding their treatment to date in the hands of Interior
Department bureaucrats.?® The General Accounting Office offered perhaps the most

impartial, yet still faintly damning assessment of past BIA conduct after a thorough review of

its own weighty records:

In our audits of Indian affairs activities, we noted that the Federal Governments
specific trust responsibilities were not defined clearly in legislation or in
administrative regulations and that Bureau of Indian Affairs officials often had
difficulty in determining where the trust responsibilities end and the concept of Indian
self determination begins. This situation has led to disagreements between the Bureau
and the tribes as to the duties and responsibilities of each party, and has resulted in
charges that the Bureau has abrogated its trust responsibilities.
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Even representatives from the Bureau of Indian Affairs itself confessed to past error and
contritely sought the enactment of additional legislation designed to clarify the national
executive agency’s role in the regulation of Native American community affairs.?

On December 19, 1974, the Indian Self-Determination and Education Assistance Act
passed in both the House and the Senate, and was soon thereafter signed into law.? It

incorporated as part of its purpose:

To promote maximum Indian participation in the government and education of the
Indian people;

~ [T)o provide for the full participation of Indian tribes in programs and services
conducted by the Federal government for Indians{;] and [,]

[TJo encourage the development of the human resources of the Indian people;...2

The law would accomplish this purpose by ordering the Department of the Interior -- and the
Department of Health, Education, and Welfare -- to contract out responsibility for as many
as possible of the services that they extended to indigenous communities to the Native
American governments themselves.”

The result of this legiSlation was the creation of an Office of Self Determination
within the Bureau of Indian Affairs. Naﬁve American governments which administered
former BIA programs in their respective territories were required to seek the budgetary
approval of their local BIA Agency and Area Administrator, whereupon the necessary funds
would be wire transferred to theirrlocal bank accounts from the central BIA office in
- Albuquerque. The money was only disbursed in closely monitored installments over the
course of a specific project’s completion, and the Secretary of the Interior retained the

discretion to decline to enter -- or to retrocede -- any contract which he or she found to be
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mismanaged, potentially dangerous, or violative of anyone’s rights.?

Notwithstanding the glaring limitations on their autonomy inherent in the legislation,
many Native American governments felt galvanized to seek to respond to the pressing needs
of their constituencies. The very fact of the passage of an act aimed at the furtherance of
“indian self-determination” in the national legislature itself acted as a spur to increased
efforts at indigenous organizational revival. Under the direction of TriBal Chairman Ross
Swimmer, the Cherokee Nation, for example, drafted a new constitution in 1975,
superseding the document ratified back in 1839.% Other indigenous communities began to
reestablish other aspects of self governance around 1979, particularly judicial institutions.”

A top U.S. court soon played a role of its own in cementing this new national
approach to relations with indigenous peoples. On October 22, 1970, the U.S. Congress had
officially recognized the sovereign right of Native American communities to elect their own
chief executives.”® The new legislation terminated a practice indulged in by U.S. Presidents
since the close of the nineteenth century: handpicking successor Executive Chiefs.?

In solving one problem, the new stance that the U.S. government adapted towards the
selection of these indigenous executive officers had generated another. .The explicit extension
of national recognition to one aspect of indigenous municipal authority -- its executive branch
-- permitted certain self interested parties to treat Congressional silence with respect to the
rest of the communal entities’ sovereign authority as non recognition. The partial acceptance
of the presence of Native American municipalities threatened to suborn the legitimacy of
their full law making powers.*

The U.S. District Court for the District of Columbia ultimately resolved the issue by
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extending full recognition to iNative American governments as law giving entities, not simply
as law enforcement agencies. The Interior Department had perpetuated its policy and
practice of strict adherence to the letter, rather than the spirit of law relating to indigenous
communities; in this instance, it chose to deal with Creek Principal Chief Cox as "the sole
embodiment of the Creek tribal government," and had refused to acknowledge or
communicate with the duly elected Creek National Council.?!

In Harjo v. Kleppe, the current Creek Nation Attorney General, Susan Harjo, secured
the Court’s acknowledgment that the Creek National Council was not only worthy of
recognition at present, but also had maintained this legitimacy continuously throughout the
entire history of U.S.-indigenous relations.*> This holding was regarded in indigenous
circles as the belated ascension to full U.S. recognition of the legitimacy of Native American
governments.*® 1t also finally put to rest the myth that indigenous sovereignty had been
extinguished at the turn of the century.*

The Harjo case spurred other Native American governments to continue to improve
upon their institutions. In its 1975 Constitution, the Cherokee Nation already had articulated
its government structure into three main legislative, executive, and judicial branches. The
Nation now embarked upon a new effort to develop an even more sophisticated version of its
Constitution by 1986.

The Interior Department refused to concede the inevitable, or the obvious. Total
recognition of indigenous sovereign authority would not be allowed to take place until the
Department could challenge the Native American assertion of the validity of the third and

final branch of government: the judiciary. The Muscogee (Creek) Nation continued to
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reestablish its various forms of government. In 1979, it drafted a constitution providing for
the three main branches of sovereign authority. In 1982, it passed an ordinance which
defined the Muscogee (Creek) Nation court system’s jurisdiction over both criminal and civil
matters.*

The Bureau of Indian Affairs -- seconded by the Interior Department -- refused to
fund the néwly expanded indigenous judicial system. The BIA opined that -- notwithstanding
the D.C. District Court’s earlier assessment that Native American legislatures had enjoyed a
continuous existence since their founding -- indigenous courts nonetheless had been abolished
by the Curtis Act of 1898. The subsequent Oklahoma Indian Welfare Act of 1936 had failed
to restore them along with the other attributes of indigenous sovereignty.

In Muscogee (Creek) Nation v. Hodel, the U.S. Circuit Court of Appeals for the
D.C. Circuit disagreed, holding that the Oklahoma Indian Welfare Act indeed had repealed
the Curtis Act provision which abolished the Muscogee (Creek) Nation courts.”” The D.C.
Circuit cited a Tenth Circuit decision to note that the recent recognition of indigenous
governments’ inherent executive and legislative powers implied a Congressional mandate to

restore judicial autonomy as well:

In Indian Country, USA v. Oklahoma Tax Commission, [citations omitted], the Court
noted that Congress had enacted the OIWA to "restore” governmental powers to the

Oklahoma tribes. Together with Harjo which held that the executive and legislative
powers of the Creeks had never been lost, these cases support the conclusion that the
OIWA "restored” the Creeks judicial powers.*

The D.C. Circuit also found that the indigenous context of the dispute counselled resistance

to the traditional deference given to U. S. executive branch interpretations of the law.”
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The Cherokee Nation Office of Justice observed that the Native American
governments interned in Oklahoma now had the same rights granted to other indigenous
entities by the Indian Reorganization Act of 1934.%° Viewed with some ambivalence by
some indigenous rights advocates, the IRA nevertheless provided for the incorporation and
chartering of autonomous Native American government entities. More importantly, the
statute recognized the right to establish indigenous court systems.

Many Native American governments used their new authority under the Hodel -

decision to rebuild their judiciaries. The BIA had to assume the responsibility of helping to
fund the process. The Cherokee Nation also used the opening to strengthen and deepen its
regulatory authority with the imposition of a new tribal tax ordinance in 1990.*

In recent years, the U.S. courts have played a fundamental role in the revitalization of
the governance structures historically present within indigenous communities. The Tenth
Circuit in particular has continued to encourage the Native American governments to assume
more fully their regulatory responsibilities.

On September 22, 1987, the Tenth Circuit stripped the State of Oklahoma of authority
to tax or to regulate an indigenous-run gaming business situated on the Creek reservation.*?

In its Hodel decision, the Court also noted the absence of direct U.S. court supervision over

misdemeanors in "Indian Country."* The Tenth Circuit hinted that a failure to assume
jurisdiction on the part of Native American courts would create a law enforcement "no man’s
land."*

Into this vacuum stepped the county police. In an altercation at a Cherokee

recreational park in 1989, an Adair County deputy sheriff sought to arrest an indigenous man



14

on drunk and disorderly charges. He shot the man, resulting in the amputation of his leg.*
In response, the Tenth Circuit ordered in its decision in Ross v. Neff that, henceforth, no

state or county police officer would have law enforcement authority in Indian Country:

...even if both the federal government and the Cherokee tribe abdicated responsibility
. for law enforcement at the Greasy Ballpark, this void does not empower Oklahoma or

Adair County to assume general criminal jurisdiction simply because it is the nearest

police authority.*

The county was held responsible for damages.’

Immediately thereafter, the state and local police refused to answer distress calls
emanating from the Cherokee reservation. They refused to investigate crimes or to provide
services even to non-reservation homes built by the Cherokee Nation Housing Authority.*®
The Tenth Circuit compounded the situation by relieving the state police officers of authority
to investigate violations of U.S. criminal statutes on Native American allotments.*

Confronted with this crisis, the Cherokee Nation Council drafted legislation to provide
indigenous law enforcement on the reservation. The court system was augmented by
installing a new trial level tier, judicial procedure was systematized, and the Principal Chief
was authorized to cross deputize state and county sheriffs as "Cherokee marshals."*® The
Council based the new Cherokee Criminal Penal Code, Criminal Procedure Code, Motor
Vehicle Code, and Controlled Dangerous Substance Drug Code on Oklahoma statutes in
order to insure uniformity of enforcement.”

The advances made by indigenous governments in crafting and enforcing criminal

codes were not always matched in the civil sphere. The Cherokee Nation assumed its civil
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jurisdiction in an ad hoc manner, adopting selected causes of action such as landlord-tenant,
name change, replevin, and marriage.’? These civil matters were addressed as the need
arose; the Nation has not yet adopted a general civil code.®

Finally, it came to pass that a bank fell within the authority of a Native American
government entity, as it was drawn into a dispute that haled it into an indigenous court’s
jurisdiction. On April 4, 1989, Indian Country, USA -- the management company for the
Creek Nation Bingo Operation in Tulsa -- entered into an agreement with another company
without the knowledge or consent of the Muscogee government. The Muscogee (Creek)
Nation District Court entered a temporary restraining order to block the further disbursement
of funds from Indian Country, USA’s bank accounts pending resolution of the suit.®

The affected financial institution, the Bank of Oklahoma, brought an interpleader suit
in the U.S. District Court for the Northern District of Oklahoma, denying that the Creek
court had civil jurisdiction to hear the case.”> On August 13, 1992, the Tenth Circuit --
upholding decisions made at each level of the national judicial process -- held that the
doctrines of sovereign immunity and comity blocked an U.S. court interpleader action against
the indigenous government.

In reference to the Muscogee (Creek) Nation District Court’s TRO against the Bank,
the U.S. magistrate had concluded that it accomplished little more than to provide

information to the Bank regarding the existence of the suit:

[The TRO was] clearly a judicial act beyond that Court’s limited jurisdiction, but
nevertheless serv[ed] to place BOK on notice of MCH’s claim.*

The Tenth Circuit, however, determined that the Muscogee (Creek) Nation District Court
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had the ability to regulate the bank’s conduct in the absence of explicit language to the

contrary:

The Bank ... speculate[s] that the Nation’s TRO restraining the Bank from releasing
funds to ICUSA was beyond the Nation’s jurisdiction. However, the Bank has
pointed to no "express jurisdictional prohibition” which the TRO patently violated.*

In light of its prior decisions, the Tenth Circuit directed the bank to bring its
challenge to Native American court jurisdiction at the appellate stage of the Muscogee
(Creek) Nation court system.*® The Court required the bank to exhaust its indigenous
judicial remedies since a Native American court forum existed, and "speculative futility is
not enough to justify federal jurisdiction."®® The Muscogee (Creek) Nation Supreme Court
remanded the case back to the Creek District Court, and the matier was settled out of
court."!

The impact of the Bank of Qklahoma decision has yet to be felt. Although the case
concerned a temporary measure adopted by a court to address a unique situation, its
significance lies in its potential for deeper, wider ranging application. In light of the recent
inauguration of the Cherokee Tax and Gaming Commissions, it is not difficult to imaging an
indigenous government shouldering its community investment responsibilities through the

creation of a mechanism to regulate banks and other financial institutions.



THE SELF-GOVERNANCE DEMONSTRATION PROJECT

In 1988, the U.S. Congress enacted further legislation in signal a new phase in the
recognition of Native American sovereignty. The outcome of a bitterly contested indigenous
communal election which had taken place in the preéeding year provided the impetus for
further change. The newly inaugurated Chairman of the Navajo Tribal Council, Peter
McDonald, availed himself of the opportunity to fire one of his most bitter rivals: Mark
Trahant, editor of the Navajo Times. Trahant moved ovér to the Arizona Republic in 1987,
and published a multi-article expose charging that rampant grant and corruption existed in the
joint tribal-BIA administration of goods and services on the largest Native American
reservation.®

In the ensuing Congressional hearings called by the House Appropriations
Subcommittee for the Interior Department and Related Agencies, indigenous government
witnesses confirmed allegations that the BIA had once again accepted only the letter -- and
not the spirit -- of the new self determination paradigm, and had become in the intervening
years a "contract monitoring bureaucracy," hindering the clear cut mandate to assist tribal

self determination through:

the imposition of excessive reporting and approval requirements;

the failure to fund the indirect programmatic component in mdlgenous governmental
projects; and,

the deduction of its own administrative costs for over51ght from the funds allotted for
the exclusive use of the Native American governments. %

Congressman Bill Richardson, Chairman of the House Subcommittee on Native

American affairs, later placed specific emphasis on the BIA’s lack of financial accountability

17
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to the indigenous communities:

Though it functions as a bank, the bureau has no regular audits and cannot say how
much money is in the accounts. Revenue from oil and gas royalties on Indian lands,
grazing fees and other income isn’t directly distributed to the Tribes or individuals.
Instead, it is deposited in a variety of bank accounts that the bureau has not been able
to reconcile.®
The Assistant Interior Secretary for Indian Affairs -- a former Cherokee Nation government
official - confessed that the use of a contractual system forced indigenous governments to
become de facto appendages of a national agency; he suggested that the tribes were better
suited to addressing governmental responsibilities on their won.®%

By September 15, 1988, the U.S. Congress had passed amendments to the 1975

legislation aimed in part at:

a) removing onerous U.S. rules and regulations;*

b) barring the BIA from the disbursement of lower funding for Native American
government projects than the BIA would have received for the same projects;
and, _

C) establishing mixed teams of indigenous and agency personnel to review BIA

spending priorities at each Area Office."

The 1988 amendments required the Intgrior Department to supply insurance for
indigenous government programs, and to offer technical assistance for the development of
such projects. The law also added another title to the 1975 act which held even greater
prospects for the achievement of indigenous autonomy.

The Tribal Self—Govémance Demonstration Project was originally envisioned as an

experiment in which twenty selected indigenous communities would assume control over
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nearly all governmental functions for a five year period, rather than only individual programs
subject to annual renewal. The newly opened Office of Self-Governance would consolidate
the grant of the Interior Department funding into a lump figure, over which the indigenous
governments could exercise wide discretion in order to determine the best way to meet their
respective community responsibilities. The Native American municipalities also were given
the authority to study ways to reconfigure the BIA -- and programs in other areas of the
Interior Department -- in order better to serve indigenous interests.

Now extended until 1996 and encompassing some thirty tribal governments, the Self
Governance Project has engendered a wave of mass participation and democratic interest in
Council affairs in many Native American communities. The prospects for measuring full
participation and for democratic involvement have spurred some of the wealthier tribes to
participate, while the ability to adopt former BIA-led programs more flexibly to meet their
needs has encouraged others. The BIA continues to resist, but most indigenous leaders have
come to believe that the self governance "compact" method of assuming cumulative
responsibility for a wide range of community services has provided for greater government-
to-government respect with the United States than the individual self determination contracts.

To date, the Self-Governance Demonstration Project concept has not sparked the same
breakthroughs in community investment as it has in other areas of municipal autonomy.
One indigenous effort to pool financial resources resulted in the establishment of the
American Indian National Bank in Washington, D.C. This institution sought to pool the
collective revenues raised by several Native American nations. It failed to carry out its

goals, however, and closed in the early 1990s.%
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The emerging trend today in the area of indigenous financial empowerment has been
the private acquisition of local banks. Currently, there are at least five Native American-
owned banks in the United States, some owned by individuals, and some by municipal
governments.® Proponents say that an indigenous presence in the boardroom assures far
greater accountability than the voice of a tribal court room or Council meeting.”

Belying that idea are the numerous fair housing decision issuing with increasing
frequency from the newly rehabilitated Native American judiciary systems. The community
investment concept’s first faint echoes may be heard in the background of cases such as
Housing Authority v. McKosato,” in which a low income housing resident delinquent in
her payments to the creditor Indian Housing Authority was found to be entitled to the due
process and equal protection of a full fledged property owner:

This court outlines to give a name to the creation by HUD and the Housing Authority

but equity, by treating as done those things which should be done, looks upon the

homebuyer as having equitable title to the premises even thought the legal title
remains in the vendor IHA. This way of looking at an equitable-legal relationship is
familiar to Indians and has had a profound influence on the development of Indian
law.
The outcome of this case and others indicates that at the judicial level at least, indigenous
governments have shown a marked willingness -- and ability -- to influence the manner of
financial investment in order to preserve and protect their Native American concept of
community.
In 1992, the assets at all privately owned Native American banks combined totalled

89.2 million dollars. At nearly the same time, the total assets of the BIA Central Office

alone stood at $112 million.”™ If indigenous governments were to avail themselves of the
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opportunity offered by the self governance ideal to extend public regulatory control over
former BIA programs and funding, then community investment also could take place in a
systematic, rather than piecemeal fashion.

The extension of a Native American regulatory framework over financial institutions
doing business on reservations appears to some to be a weak alternative.” In certain
locales, tribal governments were forced almost out of despération to purchase failing local
banks in order to preserve a source of credit for their constituents.” Presumably, the
precedent of care and concern set by Native American courts in Bank of Oklahoma and
McKosato indicates that in the future, indigenous communities would seek to regulate banks
not only to secure community investment, but also to insure the long term stability of the

institutions themselves.



’fHE OFFICE OF BANKING AND FINANCIAL INSTITUTIONS

In Washington, D.C., there exists a financial institution called the Industrial Bank of
Washington, which in 1992 had an asset base of 186 million dollars. A depositor of U.S.
government and union funds, it lent 72 million dollars in that year, primarily for real estate
development; nine million dollars alone went to churches.” A black owned bank, the IBW
has shown its dedication to supporting the infrastructure of the community in which it is
located.

Presently, the bank is regulated by the U.S. Office of the Comptroller of the
Currency. The OCC has a long history of administering a special category of "non-national
banks" in D.C.™ The Industrial Bank of Washington -- founded in the 1930s model of
employee supported lending institutions -- fell within this rubric.

Within the next two years, the IBW will come under the regulatory authority of the
municipal government of the District of Columbia. Like the Native American communities
scattered across the country, the D.C. residents suffered from a lack of control over their
own affairs until quite recently. This situation began to be addressed in earnest only in the
1970s, when widespread protest led to the passage of the District of Columbia Self-
Government and Governmental Reorganization Act of 1973.”7 Unlike most Native
American governments to date, the newly recognized D.C. community chose to exercise its
sovereign authority in order to regulate the conduct of financial institutions doing business in
its territory.” In 1985, the D.C. City Council formed an Office of Banking and Financial
Institutions.

The D.C. Office of Banking and Financial Institutions has been granted the authority

22
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to enter into regional compact agreements with the surrounding states regarding banking
activity. It soon will have the ability to grant municipal charters to financial institutions
which operate largely within the District.” Most importantly, the OBFI has begun to use
the sovereign authority with which it has been vested in order to prepare extensive guidelines
for community investment as a requirement for permission to operate within the autonomous
municipal jurisdiction.*

In conversations with virtually everyone connected or concerned with the situation
faced today by indigenous communities, it becomes immediately clear that there is a pressing
need for greater investment in Native American infrastructural services. At the same time,
ironically, nearly two billion dollars in funds belonging to these communities are still
controlled by the discretion of BIA "experts."® National lending laws can help to spread
greater awareness and vigilance against discriminatory lending practices, but true community
investment will come about only when indigenous municipal governments choose to articulate
an interest in chartering and regulating local financial institutions on their own.

Indigenous peoples today have a right to establish Native American offices of banking
and financial institutions to promote more effective investment in their communities. The
Self-Governance Demonstration Project, the wisdom of the Tenth and D.C. Circuits, and
their own historic sovereignty grants them the ability to do this. All that is necessary iS one

example to show the way.
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n3.

6. See generally, The Tribal Self-Governance Demonstration

Project Workshop, Shaping Our Own Future: The Next Step Towards
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28. P.L. 91-495, 84 Stat. 1091 (cited in Chadwick Smith and
Stephanie Birdwell, "The Cherokee Nation Courts -- 1993" at

20) (paper on file with author).

29. Some chiefs remained in office for less than one day. Id.
30. The Congressional recognition of indigenous Chief Executives
also focused heightened community scrutiny on whether their 1links
to the community were authentic. This led to bitter succession
struggles, both in and out of court. See, e.g., Groundhog v.
Keeler [cite].

31. Harjo v. Kleppe, 420 F.Supp. 1110 (D.D.C. 1976) (Bryant,
J.).

32. Harijo at , cited in at 1135.
33. Smith and Birdwell at 22.

34. 1Id4d.

35. Muscogee (Creek) Nation v. Hodel, 851 F.2d at 1442 (1988).

36. Id.

37. Id. at 1447 nll.
38. Id. at 1444 neé.
39. Id. at 1445 n8.

40. Smith and Birdwell at 23, citing U.S. v. Wheeler, 435 U.S.
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D.C. Law 9-42 entitled the "District of Columbia Interstate
Banking Act of 1985 Amendment Act of 1991;"

the proposed Holding Company and Interstate Activities Act
of 1994; and,

the proposed Financial Institutions Act of 1994.

The legislative history and further information are available at
the Legislative Services Division and the Committee on Housing
and Economic Development, D.C. Building, and at the Office of
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ARCHIVAL ISSUES ON THE TRIP TO JAPAN

Due to the reduced numbers of staff available and stress of travel
schedules, Presidential trips offer prime opportunities for the
loss of Presidential documentary materials and misplacement of key-
information. A few precautionary measures taken before such a trip
can significantly reduce these problems.

© Appoint a trip records manager

The appointed records manager should have a contact in each of the
major White House offices represented on the trip to Japan and be
responsible for assuring that records are being maintained
appropriately and eventually turned over the White House Office of
Records Management. Each office should maintain a trip file with
one copy of every document created or received.

%éxey documents might include the text used by the President and
First Lady in speeches, briefing materials used by the President
and First Lady (retain staff briefing materials also if they
contain significant annotations reflecting action taken, meetings,
or policy developments), one copy of all press releases or other
public documents, one copy of all materials relating to ceremonial
occasions (menus, seating plans, photographs, etc.), and copies of
any joint communiques or other agreements. Because electronic
documents may also be Presidential records, preserve valuable
electronic files through making back-up copies or printing out
paper copies, whichever is most appropriate.

*FWhen traveling in Japan, it is also important to retain copies of
the business cards provided by Japanese officials with annotations
indicating date and type of interaction with the official party.
These business cards are routinely used by Japanese businessmen and
officials to compensate for the difficulties Americans experience
in spelling or pronouncing their:.language and can be invaluable for
cataloging gifts or identifying photographs.

In addition to assuring the maintenance of official files, the
records manager could also

P

o Maintain a register of gifts received

One of the most sensitive topics about foreign trips has been the
management of gifts received from foreign officials. The
President, First Lady, Chelsea Clinton and all members of the
President’s official party are prohibited from receiving and
treating as personal any gifts or decorations from foreign
officials which are more than minimal value (currently defined as

*V$200 in U.S. currency). It is the responsibility of White House
staffers to maintain good records about the receipt of these gifts
(name and position of the recipient, name and position of the gift
giver, description of gift, and date of acceptance), and arrange
for transferral to the White House Gift Unit on their return.

oy  Vagges Wbl
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NL, Nancy Kegan Smith

What to save on a Presidential trip
Marianne Smith

Files documenting a Presidential trip are very wvaluable to
researchers using a Presidential Library. Trip files also
prove extremely useful to the incumbent President and First
Lady in planning future trips. Once the President leaves
office, trip files will prove invaluable in writing a book
on their Presidential experiences.

The types of trip material that has been saved in the past
and that would be good to save on the Japan trip include the
following:

l. Copies of State Department briefing,

2. Copies of any released statments made by the President,
First Lady or any other official emissary on the trip.
Draft of speeches should also be saved if they document a
substantive change in the speech.

3. Copies of all trip itineraries,

4. Social schedules,

5. List of people going on the trip,

6. Photographs of people they are meeting on the trip,

7. Any background on gifts received on the trip,

8. And of course, the normal Presidential documentation
from the Office of White House Television and the Photo
Office.

9. Potential museum items.

The above categories should just serve as a general guide.

The more that can be included in these files the richer the
historical record will be for the trip.

'/47 /’A/ g lv<»k

Nancy Kegan Smith
Supervisory Archivist
Office of Presidential Libraries

National Archives and Records Administration
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Church Attendance, Civil R1ghts Leaders, Bi-Partisan Groups,
Legislative Breakfasts, Ambassadors, Press, and LBJ Ranch.
Countries are carded; for example, &8 visit from the Canadian
Ambassador would be included under Canada, the subject
Ambassadors, and the man's name.

G.

H. The Diary cards are color coded by year:

1963-1964 off-white

1965 green
1966 orange
1967 blue

1968-1969  yellow

'APPOINTMENT FILE [DIARY BACKUP) |

A. As Juanita Roberts described it, the purpose of the Diary
Backup was to “flesh out the d1ary" Her office put all
sorts of material dealing with the President's schedule, his
doodles for the day, notes they picked up off of the floor
after meetings, clippings, and other items in a large brown
envelope and sent it to Dorothy Territo. Sometimes things
were put in the envelope because it was a convenient place
to file them.

1. Mrs. Territo separated these items., (Doodles were
placed in the handwriting file.) She put items
dealing with one day together with a binder clip and
filed them chronologically in gray cardboard folders.
During processing at the Library, the staff refoldered
the material. There is a separate folder for each
day, and frequently there are separate folders for
Head of State visits and for meetings or interviews
with the President.

2. The file includes agenda, schedules, notes, briefing
papers, memoranda, guest lists, correspondence about
appointments, many White House press releases, and
other materials. Although some of the items are
duplicated in other files, such as White House Central
Files, Diary Backup contains many very substantive
documents which are not duplicated elsewhere.

3. Mahy of the items that went into the Diary Backup
file had been a part of night reading and were {ntended
to brief the President on his appointments.
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Many days are not included in Diary Backup. In 1964, very
1ittle was put in this file; many early days lack backup
folders. Frequently Saturdays and Sundays and days when
the President was at the Ranch have no folders.

Many documents in Diary Backup contain notations.

1. A number or letter frequently appears in the top center:
of the page, although it is occasionally in the upper
left or right corner of the page. It is usually
circled or in parenthesis. These items were part of
the President's night reading. Juanita Roberts' office
prepared a 1ist of the President's night reading and
numbered the items. Numbers on the documents correspond
to numbers an the night reading 1i1st. Marvin Watson's
office prepared separate night reading, 11st1ng their
documents with letters..

2. Many items are marked with an "L" or "ps". These
notations were added in Juanita Roberts' office and
indicate that the "President saw" the item. It appears
that they used the "L" until sometime in 1967; after
that, the secretaries marked items with "ps".

Diary Backup for the Vice Presidential years measures
approximately one and a half linear inches. This file
consists mainly of notes and telephone messages given to
Vice President Johnson. There is no Diary Backup for the
Senate years.






"I believe that all that you go through here must have some value. . .
You have to accept whatever comes and the only important thing is
that you meet it with courage and with the best you have to give."

Eleanor Roosevelt

The FranKlin D. Roosevelt Library, the FranKlin and Eleanor Roosevelt Institute,
and the Eleanor Roosevelt Center at Val Kill invite you to join family and friends for

Her Star Still Shines ~—*
A celebration of the life and legacy of Eleanor Roosevelt
featuring

Preview of the new Eleanor Roosevelt Gallery in the FDR Library
Champagne Reception

Dinner in the Great Hall at the Culinary Institute of America
- Saturday, October 2, 1993

6:00 PM — At the Library
8:00 PM — Dinner at the Culinary Institute of America

Black tie optional




’///:;// ; l(,’« 17 . 5/"-—" %4
4 a zfﬁ) So/- /30

PHOTOCOPY
PRESERVATION



Ntionst Archive and Records Adrinitation Principal Officials of the
Washington, DC 20408 . Executlve BranCh

Note: Names contained in this special supplement to the U.S. Government Manual

replace corresponding names appearing in the 1992-93 edition of the Manual. Of the Admlnlstratlon Of

WILLIAM ). CLINTON

January 20-May 1, 1993

I1SBN 0-16-041802-X

000

9"780

Supplement
The United States Government Manual
1992/93
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This is not a presidential record. This is used as an administrative
marker by the William J. Clinton Presidential Library Staff.
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of digitization. To see the full publication please search online or
visit the Clinton Presidential Library's Research Room.
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_ njlone who has‘cleaned
out a family attic knows
. the difficulty of deciding what
is worth keeping and what -
" can be discarded. . o
* Imagine the task of sifting
tlirough' the accumulated pa-
Jpers of a nation’s official life —
growing by billions of pieces..
.a year —and determining
. what'to retain and what'to.
- destroy. '

This function is performed by
the National. Archives, a fed-
eral institution that holds the
. 'power of life or death.over the
" wide-ranging records of the
. United States government.
“Although thé National Ar-
" ¢hives was not established |
until 1934, its major holdings.
- date back to 1775. They cap~
ture the sweep of the past: -
slave ship manifests and the
Er_neiniéipat__ion- Proclamation;
" captured German records and
the Japanese surrender docu-
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nals'.of'polar e'xpedition's and

* photographs of Dust.Bowl ** '

farmers, Indian’ treatles mak~

-ing tran_s_ltory promises; and - ..

a richly bound document
bearing the bold signature
“Bonaparte” — the Louisiana
Purchase Treaty that doubled
the territory of the young re-

. public. In- short the.National :
Archives preserves the. record i

of the nation’s civil, mllltary,
and dlplomahc activities. On.

_.permanent display are the

Great Charters: the Declara-
tion of lndependence the
Constitution of the United’

States and the Brll of Rrghts

_ The Natronal Archives keeps
" only those federal records.

that are judged to have en-

. during value—about 2to0 3.

percent of those gcncrated in’

any giVen year. By now, they

add up foa formidable num-

ber, dlverse in form as well as
in content: There are about 3

billion pages of textual mate- .

rial; 5:-million-still pictures,

including Civil War pho-

tographs by Mathew Brady;
91 million feet of motion pic-

ture-film reaching back to the

N ganda from World War II, and

mauguratlon of Presrdent

William MLKmlev in 1897 and

' mcludmg documentanes
combat footage and riewg". *.
reels; 70,000 sound” recordmgs
lncludrng congressronal hear-

rngs news broadcasts, Su-
pre_me Court arguments
Tokyo Rosé’s radio propa--

the Nuremberg trrals 2mil-

“lion cart_ographl_c items; and 9 .
million aerial. photographs. -.
Al of these mateérials are pre-.”
served because they are jm- .’

portant to the workmgs ofi .

government, Jr. have lorig- : . |

- term research worth .or pro

“yide' 1nf0rmat10n of valueto_ .
ordinary cmhns = for exdm- S
ple, military service and pen-' Lo

sion records, federal census

. however Tentatrve plans for
1.
o 'an archrves were developed

schédules; and ship pas- "' i

“senger lists recording. the ar-
uval of 1mmrgrants '

Although the Natlonal Ar-
chives was created prtmarrly

“for use by the government, its
- rich storés. of material are

available to all: hlstorlans m- :

-'terpretmg the past, jour- -

nalists researchlng storles, :
students preparing term pa- -
pers Indian tribes pressing
clarms and persons tracrng
their: ancestry or satlstymg

~ their curlosrty about partlcu- '

lar historical events The Na— -

tude of purpOStS

on’ce_rn“for.th'e preser-

. .. vation of the records of .’
_the nation was prressed

early: “Time and ‘accident,”
Thomas Jefferson had'
warned, “are commrttlng
daily havoc on the’ orrgrmls
deposlted in our public of-.-
fices.” A century of such: ad-
monrtron went unhceded

“tional Archives serves asthe ...t
" nation’s memory for.a. multt-

‘-'before World War'l followrng a.
B \number of damablng frres in:

government buildings, but. _
‘ the outbreak of the war de-

- layed the pro;ect it was not’
“until'the Great Depressron

" that" hrstonans and others
'--concerned with the' preserva-,
- :‘tton of the natiori’s records
saw’ thelr hopes 1ealrzed

e

the drstmgu_lshed architect .
John Russell Pope. He set.out

. “tocreate a structure that
would be i m harmony w1th :
“othér great W"lshrngton land- . .

marks -~ the White House

lu-Capltol Treasury Butldmg, :
“and Lincoln Memorial —and | ‘

" at.the same time- express the
srgnmcance safetv and per-

“manence of the records to be

deposrted inside."One has
"+ only to look at the great-Co-
. rinthiari columns. (72 of them

weighing 95 tons apiece) and
at the classic facadeé, pierced

. by. bronZe doors a-fdot thick
" and 40 feet tall, to know that
\_Popc succeeded o

.

\e., N

IRV

i Ground for the burldlng was

broken 1931, the cor- -
nefstoné was laid by Presi-

. *dent Hetbert Hoover in’ 1933,
- and the' staff moved in to :

“work'in=1935:-The building" !
was: e_qutppcd with 21 levels
.of steel and concrete stack:

! .‘areas windowless and tem-’
. perature conholled for docu-

ment preservatlon purposes
and protected with fire. safety
devices. Provided also were
technlcal facrlmes in WhlLll
detenoratlng documients -
‘could be restored and fre-

~_-'quently needed records
.- reproduced. '

R - _
1\\,‘ i+ ost important to the
1 new agency was the’
professronal staff. Carefully

recruited and trained, it faccd

" “in those Larly years the mam?
“math task of devising policies
. and.operating procedures for
_the riew institution and of

'collectlng and inventorying a?

- 160-year backlog of records,
.- many of them packed helter-|
- . skelter into scattered attics
* - The task of desrgmng an alr- R

. chives burldmg was given to

and basements. Yet in less.
th1n_a,generat10n, the Na-




tional Archives became a

model for preserving the per- -
maneritly valuable records of -

the nation: This achievement
is the more reniarkable given
the undreamed-of growth of
the federal government and
the proliferation of paper-
work during this pe,riod.

Thcre were added respon-
sibilities: publ1<.hmg the Fed-
¢ral Register, -a daily record of’
"Government proclamations,

orders, and regulahons, oper-

. ‘ahng the Presidential library
~.system for.the papers of the
Pxesndents bcgmnmg with
Hoover; runnirig a Govern-
menf-wide program to ensure

; adequate documentationand

appropnate dlspoqltxon of -
“government records; repro-,
E ducmg selected records on
' mluofllm to make them more

readlly available to. the public;’

and admlmstermg a nanon-

.w1de mtwork of 14 r«.gmds

centers, in.which reu)rds are

often huld temporarily pend—

inga decision to keep or
dLstroy

Two of the centers are na-

tional in scope: the Washing-

* ton National Records Center
" at Suitland, MD, a suburb.of

Waqhmg,ton ‘and the National
Personnel Records Center. of *

-"St..Louis, The others are re-.

" gional in ¢haracter and are
part of'a Natiopal Arcl)_iyes e
cenfers systerh. These centers
also house field archives "
‘branches.. The holdings 6f:

these archives are Chlofly of
reglonal interest but also.in-
clude mlcrofllm COplLS of -

. many-of the most importarit- _'
= records in-the. Natlonal

Archwes

' ) nder "the"dome on the o

. Cc'mstit_utioh Avenue

* side of the National Archives
‘is the Rotunda, where the

great'documents of America’s

" formation, written in flowing

_ séript-on sheets of parchment;
are permanently displayed.

The pages of the Declaration

of Independence, Constitu-
tion, and ‘Bill of nghts.are.
sealed into individual bronze
and glass cases in which air
has beén replaced by proth-

., tive helium.

: Ligh’t filters prevent-fading.

At closirig. time, the docu-

ments are’ lowered from thur

marble settmg into a vauilt
below the floor: On the mdc

~walls 6f the Rotunda are two

murals: Thomas Jefferson -
présenting the Declaration of.

" Independence to-John Han-

cock, Président of the Cnti-
nental Congress, and James

Madison presenting the:Con- .
Cstitutien to George W1sh1ng—
" ton, Presidentrof the Consti-

tutlonal C(_)nvenhon. Other-

_ exHibits.in. the Rotunda and . .
the Clrcular Gallery’ hlghhght__ '
K ma]or tvents m the naftign’s = )
history.. el

7 h"e.Natiohal Ar‘c’h’ives"
Buxldlng has nan.rous

'sculptural dcwratlons and’i in-,
" scriptions, but the words on.

the base of one statue have =
become-identified with the in-
stitution itself.-Cut'into.the .

stone are these W(')‘rds__from o
,Shék‘eép’tare’s Thie Tenipest:
_”What is.past is prologue.

There is.-no, better. reason for - .
preservmg ‘the documentary

»matermls of: the. 'Amerlcan )
.experlence RN ’

r.
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National Archives’ White House Liaison Office
Programs During Carter Administration

Assisted White House staff with records management
o drafted written procedures (usually at request of Counsel)

o surveyed records retained in staff offices
(jointly done with White House Office of Records Management)

o answered staffers’ questions concerning records management

o provided courtesy archival storage and retrieval for personal,
political and other pre-Presidential documentary materials

o evaluated and recommended changes in recordkeeping practices
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Planned and implemented oral history programs

o conducted recorded interviews and secured legal instruments for deposit of
tapes in the Carter Library for over 150 staff members including Jody Powell,
Robert Lipshutz, Lloyd Cutler, Zbigniew Brzezinski, Ann Wexler, Tim Kraft,
Stuart Eizenstat, Gerald Rafshoon, Alfred Kahn, Kit Dobelle, Mary Finch Hoyt

o conducted several dozen biographical interviews with members of
Carter/Smith families in Georgia, Virginia and North Carolina. Completed legal
instruments and transcripts for deposit in Carter Library.



Managed Presidential audiovisual and gift materials
o Stored, preserved and retrieved on request the following:

o0 WHCA audiotape and videotape copies of media coverage of
Administration figures and events

o film and videotape of President’s public appearances prepared by Naval
Photographic Center

o Presidential gifts from foreign and domestic sources

Managed the exchange of documents or artifacts between Presidential
Libraries or Archives exhibits and White House

Assisted White House staff involved in planning future Presidential
Library

Solicited papers or other documentary materials for future Library

Completed contingency planning for Presidential records transition for
both possible election outcomes

Marie Allen
4/29/93



GUIDELINES FOR RECORDS IN THE
WHITE HOUSE OFFICE

On behalf of the President, White House Office staff members process hundreds of
thousands of letters, memoranda, reports, photographs, charts, computer messages,
maps, schedules, films, briefing papers, speeches, and other types of documentary
materials every year. The majority of these materials are legally classified as

* Presidential records
Materials created or received by the President or his staff in the course of
"conducting activities which relate to or have an effect upon the carrying out
of the constitutional, statutory, or other official or ceremonial duties of the
President.” (44 U.S.C. Chapter 22)

Examples include letters received by the President expressing support for or
opposition to Administration programs; one copy of each speech given by the
President or staff members {including copies of significant drafts); briefing
papers prepared by staff for the President; etc.

Presidential records cannot be destroyed or removed permanently from the
White House Complex without the concurrence of the White House Counsel.

Occasionally White House Office staffers will receive or create other types of record
material which should always be filed separately from Presidential records in order to
preserve their legal status. These other categories include:

* Presidential political materials
Letters, memoranda, reports, or other materials relating exclusively to the
President’s political associations or activities. '
Examples: letters encouraging President’s support for candidates for office;
election campaign materials; correspondence with the Democratic National
Committee that does not concern Presidential programs or policies; etc.

* Presidential personal materials
Letters, photographs, diaries or other materials of a purely private and
nonpublic character. Examples: correspondence with a daughter”s school or
dance instructors about her activities; life or health insurance documents for
members of the President’s family; letters from close family friends; or diaries
created for personal uses only.

* Staffers’ personal materials
Letters, memoranda, photographs, or other materials of a purely private or
nonpublic character. Examples: health or life insurance documents; personal
diaries not used for official purposes; citations or other awards received, etc.




A staffer may not consider as personal any copies of memoranda, briefing papers,
speeches, reports or other materials created as part of his/her job. Materials created
as part of official responsibilities are Presidential records. However, the White House
Counsel may approve the removal of extra copies of such materials at the request of
individual staffers.

Further assistance in making these distinctions is available from the White House
Counsel’s Office, White House Office of Records Management, or Nationa! Archives.

Please note that the same definitions apply to Vice Presidential Records, with the
substitution of "Vice Presidential” for "Presidential” in all of the categories listed
above. :

Also note that the White House Office is not classified as an agency for the purposes
of the Federal Records Act, and, accordingly, does not create federal records. Most
of the other units of the Executive Office of the President (OMB, NSC, OA, for
example) are classified as agencies and do create federal records.
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SAMPLE REFERENCE REQUESTS
fora

White House History Office

The following requests for historical information might be addressed to
a White House history office by the president, members of the White House
staff, presidential speech writers, the press corps, scholars, and the general

publie:

staffing
What is the origin of the chief of staff’s position?

When did the White House begin the practice of detailing staff from

executive agencies? Which administrations made most cxtensive use of this
practice?

In what different ways have presidents structured their White House
staffs? In what ways have presidents reorgsnized their staffs during their
terms, and what were the results of those reorganizations?

constitutional prerogatives

How have presidents handled controversial nominations? What
circumstances led to withdrawal of nominations, and what were the reactions
of the Senate and the media? What problems did these withdrawals causs in
naming and confirming a replacement candidate?

What has been the practice of presidents in inviting senators to
participate in treaty negotiations?

What type of success have administrations over the past four decades had
confrontations with congressional investigating committees?

Aro there any patterna evident in the recent history of veto overrides?

To what extent have presidents been able to continue close relations with
their appointees to the Supreme Court?

Have presidents ever vetoad, or otharwisa blocksd, congregsional pay
increases or legislative branch appropriations bills? If so, what were the
circumstances?
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operations

What has been the vice president’s traditional role as legislative linison?

Why have some legislative linisons been considered more effective than
others?

What. axamplae have there been of particularly close relationships
between presidents and congressional leaders of the opposite party. '

Under what circumstances have presidents claimed emergency powers

that were not specifically provided to either Congress or the presidency, and
what was the public reaction?

higtorical analogies

Should a presidential administration be measured by its "first 100 days"
accomplishments? What were the origins of the "100 days" concept and how
have subsequent presidents fared during this period? Why might it be
coneidered an impractical analogy for modern presidents?

personal

What types of pressures have historically been placed on presidential
families? How have presidents reacted to criticism of immediate family
members? What public roles have presidential family members taken?
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WHITE HOUSE HISTORY OFFICE

OBJECTIVE: To establish a permanent, professionel history office in the
White House.

PURPOSE: President Clinton is in a unique position to shape the way that.
the institution of the presidency, now and for generations to come, can bensfit
from the application of historical perspective and skills to its ongoing
operations. As the presidency enters its third century, there could be no better
way to serve this institution than to create, within the White House, & small,
permanent, professional history program. Presidential scholars and government
historians for many years have strongly endorsed the establishment of such an
office within the White House. The current process of transition between
administrations underscores the value of historical continuity to the presidency.

Establishinga permanent, professional history office would satisfy
several vital White House needs. Most imgportent, it would provide the basic
institution.n-'.:tl memory now so sadly lacking. Professional historians, who have
been treined to gather documentation, évaluate its content, and present
essential information in readable form, and whose tenure would not be confined

to a single administration, would be in a unique position to promote continuity

between consecutive administrations. A new administration would not have to

waste time trying to locate internal information detailing earlier operational
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decisions on particular issues. The experience of previous incoming
administrationa providea powerful evidence of the need to establish such an
office. In recent weeks officials from the Johneon, Nixon, Carter, Reagan, and
Bush administrations have complained that, when they entered the White
House, it was an empty shell: Not a single piece of paper was left to inform the
newly elected president of the commitments made by the former president.

A White House History Office would help to alleviate this problem
by having prepared throughout the course of tha previous administration
analyses of key White House actions in the major areas of presidential
responeibility. Moreover., a history office could also provide policy-related
research support, advice on records management and records retention, and an
oral history program for administration policy makers. In addition, as a
singularly rich source of institutional history on the presidency, it would provide
reference service on historical questions, acting as an information center not

only for White House personnel, but for the media and the general public.

BACKGROUND: Congress, the Judiciary, and many Executive Branch
departmen_te and agencies maintain well-respected history offices that could
serve as mo.dels?of a presidential program. 11:1 these go#ernment—v&dde programs,
professional historians routinely apply their analytical skills and historical
perspective to explore and enrich their agencies’ institutional memories. They
assist in determining where institutional change is desirable and possible, and
where it is likely to meet with resistance. They elso aid in identifying the

uniqueness of specific situations and the appropriateness of suggested historical
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analogies. A White House History Office, working in cooperation with the
Office of the White House Curator end the White House Library, would provide
successive administrations with information on significant cvents, dates,

precedents, and historical comparisons of current and past presidential activities.

PROPOSAL:

Phase 1: Detail a senior government historian to the White House for
one year to detarmine the feasibility of establishing a permanent program. This
professional would be selected for expertise in establishing and managing a
government history progfam. At the end of the detail, the historian would
provide the administration and advisory board a thorough study of the possible
mission, structure, and goals of & permanent historical program.

Create an advisory committee to provide overall guidance to the
historian and to determine future structures and procedures. This advisory
committee would include nationally prominent presidential scholars, senior
government historians, the White House Curator, the White House Librarian,
and other senior administration cfficials.

By relying un & professional historian on detail from an Executive
Branch departrr-l’erit or agency, this phase co_uld be implemented without cost to
the White House. The advisory committee, in consultation with the historian,
would makse its recommendations to the administration regarding a permanent
White House History Office after the one-year study. This would leave the

administration free to decide how it wished to shape the program.
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Phase 2: Establish a permanent, professional history office. The
office would consist of one senior-level historian, one deputy historian, one
professional archivist, and one secretary. The reporting responsibility of the
office would be as close to the president as possible to ensure adequate support
and access to key officials and institutions.

Create an internal advisory committee of senior executive officials
to establieh objectives and goals for the program. In addition, establish an
outside board consisting of nationally prominent presidential scholars and senior

government historians to guide the program.

Prepared by:

Gerald K. Haines, President, Society for History in the Federal Government;
Historical Office, Central Intelligence Agency
(708 351-2621)

Maeva Marcus, Director, Documentary History of the Supreme Court
of the United States
(202 273-2816)

Richard A. Baker, Director, U. S. Senate Historical Office
(202 224-6500) '



05-25-93 1111744 FROM SENATE HISTORICAL 10 Naga-Gliiielle ruvo/sLeud

WHITE HOUSE HISTORY OFFICE

Summary of Services

o provide policy-related research support for White House officials

o document the institutional development of the presidency

o participate in staff crientation and training

o prepare analyzes of key White House actiona of previous
administrations in the major areas of presidential responsibility

o assist the National Archives and White House records managers in

ensuring continuity of documentation between outgoing and
incoming administrations

o conduct an oral history pro.gram for edministration policy makers

o respond to reference requests for factual information from White I{ouse
staff, the media, and the public

o maintain a comprehcnsive bibliography of books and substantive
articles about the presidency and ihdividual presidents

o issue publications, including nerrative histories and reference guides,
sesociated with the above-deseribed functions



U NaXa~“uilLLUIE JUi7uvl

U.S. GOVERNMENT HISTORY PROGRAMS

A Selected List of Major History Offices

Legislative Branch

o Senate
o House of Representatives
o General Accounting Office

Judicial Branch

o Federal Judicial Center

Executive Branch: Cabinet Departments

0O 00O0OO0OO0O6O0OO0OO0OO0OO0OOOODOo

Agriculture Department

Census Bureau, Commerce Department

Defense Department (All Services)

Energy Department

Food and Drug Administration, Health and ITuman Services
National Institutea of Health, Health and Human Services
Bureau of Indian Affairs, Interior

National Park Service, Interior

Federal Bureau of Investigation, Justice

Marshals Service, Justice

Immigration and Naturalization Service, Justice

State Department

Comptroller of the Currency, Treasury

Internal Revenue Service, Treasury

Federal Aviation Administration, Transportation

Coast Guard, Transportation

Executive Branch: Independent Agencies

O D OOO0OOD O

Advisory Council on Historic Preservation °
Central Intelligence Agency

Environmental Protection Agency:

National Aeronautics and Space Administration
National Science Foundation

Nuclear Regulatory Commission

Arms Control and Disarmament Agency

Postal Service




SAMPLE REFERENCE REQUESTS
for a
White House History Office

The following requests for historical information might be addressed to a White House

hiatory office by the president, members of the White House staff, presidential epeech writers,
the press corps, scholars, and the general public:

staffing
What is the origin of the chief of stafl's position?

When did the White House begin the practice of detailing staff from executive agenciss?
Which administrations made most extensive uge of this practice?

In what different ways have presidents structured their White House staffs? In what
ways have presidents reorganized their staffs during their terme, and what were the results
of those reorganizations?

constitutio es
How have presidents handled controversial nominations? What circumstances led to
withdrawal of nominations, and what were the reactions of the Senate and the media? What
problems did these withdrawals cause in naming and confirming a replacement candidate?

What has been the practice of presidents in inviting senators to participate in treaty
negotiations?

What type of success have administrations over the past four decades had
confrontations with congressional investigating committees?

Are there eny patterns evident in the recent history of veto overrides?

To what extent have presidents been able to ocontinue close relations with their
appointees to the Supreme Court?

Have presidents ever vetoed, or otherwise blocked, congressional pay increases or
legislative branch appropriations bills? If so, what were the circumstances?



operations

What has been the vice president’s traditional role as legislative liaison?
Why have some legislative liaisons been considered mors effective than others?

What examples have there been of particularly close relationships between presidents
and congressional leaders of the opposite party.

Under what circumstances have presidents claimed emergency powers that were not
specifically provided ta either Congress ar the presidency, and what was the public reaction?

tori es

Should a presidential administration be measured by its “first 100 days"
accomplishments? What were the origing of the "100 days" concept and how have subsequent
presidents fared during this period? Why might it be considered an impractical analogy for
modern presidents?

personal

Whut types of pressures have historically been placed on presidential families? How

have presidents reacted to criticism of immediate family members? What public roles have
presidential family members taken?



Washington, DC 20408

D.

e May 6, 1993

Reply to

Aunof .
NL, Nancy Kegan Smith

Subject :

First Ladies Papers

T
© Marianne Smith

The papers of the First Lady traditionally have received
less attention in terms of filing practices than those of
the President. However, these papers are an extremely
valuable resource to scholars. During the past decade, the
twentieth-century First Lady, her influence on her husband
and his policies, and her own management of an office that
has no legally prescribed function, have become topics of
great interest. Along with this new interest in First
Ladies, has come an increasing use of their papers at the
Presidential Libraries.

The First Ladies papers always have been treated on a
different basis than those of the President's, because the
First Lady is not an elected official and has no statuory
role. Surpisingly, since the passage of the Presidential
Records Act, no real examination of how this Act applies to
the First Lady's papers has been undertaken until the
Hillary Clinton heath care task force raised some concerns.
Because Hillary Clinton clearly is playing an important role
in the Clinton Administration, her official and personal
papers will be of vital interest to future scholars. Both
archival and legal guidance is needed so that these papers
can be filed properly and thus provide a full and complete
record of the First Lady's activities.

Background on First Ladies Papers

Historically, most First Ladies papers since Eleanor
Roosevelt either were donated to her husband's Presidential
Library as part of the President's Personal Paper
collection or donated as a separate collection of Personal
Papers of the First Lady. These papers often have been
deeded to the Library at a much later time period than-the
President's. Because the First Lady .is a private citizen
and has no statutory role, the papers have been viewed as;
more sensitive in terms of potentlal privacy concerns than
those of the President.
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The White House Social Office Flles are. the offical flles
that document the ceremonial and off1ca1 functions of the

National Archives and Records Administration



First Lady's office. The Social Office Files are composed
of several series, including: the Social Entertainment
Files, the Social Secretary Files, the Press Secretary
Files, and the Alpha File containing the correspondence of
the First Lady's Office.

Some of the series in the Social Office Files document the
ceremonial functions of the Presidency, including the Social
Entertainment Files which contain invitation lists,
entertainment materials, seating charts, and background on
guests at Head of State dinners. Other series, for example,
the Press Secretary's Files, traditionally have documented
more of the policy role of the First Lady - her interests
and projects. Until the Reagan Administration, the Social
Office Files were kept separate from the President's files.
During the Reagan and Bush Administrations, these files were
interfiled with the President's records entered in the WHORM
stairs system, and treated as a staff office file. Other
files of the First Lady, for example, her own correspondence
files, also were intermixed with the President's White House
subject files.

Archival and Legal Questions on the First Lady's Files

Early in the Clinton Administration decisions should be made
ori the handling of the Sccial Office Files and other files
of the First Lady. Under the Presidential Records Act, the
First Lady is not mentioned. However, the Act does say that
Presidential records include: "documentary
materials...created or received by the President, his
immediate staff, or a unit or individual of the Executive
Office of the President whose function is to advise and
assist the President, in the course of conducting activities
which relate to or have an effect upon carrying out of the
constitutional, statutory, or other offical or ceremonial
duties of the President."

Many of the Social Office Files document ceremonial or other
official functions of the President. However, other series
document the wvarious activities of the First Lady. Are the
Social Office Files to be treated in their entirety as
Presidential Record material; or are some series, depending
on the overall documentation in the file, to be treated as
the Personal Papers of Hillary Clinton? Will Mrs. Clinton
want her correspondence files interfiled with the
President's or kept separate? Does Mrs. Clinton want to
maintain all of the Social Office and First Lady's Files
separately regardless of record status, or are some files to
be intermixed? The status of the files dealing with the
First Lady raise important archival and legal concerns that
need to be studied and addressed early in the Clinton



Administration. By addressing these questions early on, the
First Lady will maintain control over the files she feels
are her personal property and at the same time leave

scholars a clear documentation of her role in the Clinton
Administration.
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Nancy Kegan Smith
Supervisory Archivist
Office of Presidential Libraries
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Support Activities provided by the
National Archives
to the President

Current Archives Support Activities

Provide guidance to WHORM on the Presidential Records
Act. For example, this includes making recommendations
on bulk mail disposal, sampling of bulk mail and giving
advice on the distinctions between Presidential record
and personal paper material.*** Archivist, NARA Legal
Counsel, Office of Presidential Libraries

Assistance to the National Security Counsel with
declassification *** Office of Presidential Libraries

The White House Counsel’s Office will be receiving
notification of requests for the Presidential records of
Reagan and Bush. The notification is required by the
Presidential Records Act and the accompanying
regulations. The purpose of the notification is to give
Counsel, on behalf of the incumbent President, the right
to object to any request for access or release of
Presidential records to protect Executive privilege. Any
requests for special access that are received by the
National Archives are referred to White House Counsel.
The notification 1is in writing from the Office of
Presidential Libraries and 1in accordance with the
regulations gives Counsel 30 days to object.

Maintain President’s daily diary and detail a diarist **x*
Office of Presidential Libraries

Provide reference or documents from Presidential
Libraries dealing with domestic and foreign policy issues
to facilitate the ongoing business of the incumbent
President. #*** Office of Presidential Libraries.

Assistance to White House Counsel on archival issues
including providing information on openings of
Presidential records or Nixon White House materials.
Provide guidance on the record status of materials
produced in the White House. *** Archivist, Office of
Presidential Libraries, Office of Records Administration

Publication of weekly compilation of Presidential
documents and public papers of the President, and
transcription and annotation on these items. *** Office
of the Federal Register
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Provide archival guidance to the following White House
Offices: Photo Office, White House Television, White
House Communications Agency (audio and video sections),
Office of the Vice President. *** Office of Presidential
Libraries

White House Television video recordings, including President
Clinton’s Inaugural Address and Mrs. Clinton’s Health Care
Reform Message have been transferred to NARA. These
recordings have been place in the public domain and NARA is
charged with the responsibility for making these recordings
available to the public at the cost based on NARA’s fee
schedule. *** Office of Presidential Libraries and Office of
Public Programs

Provide background material on various Presidential Libraries
and answer White House reference questions dealing with
material in the Presidential Libraries. For example, during
the Carter Administration, the Presidential Libraries provided
reference materials from their holdings on the history of the
0l1ld Executive Office Building. Other examples, include loans
of exhibit items and providing video recordings of
Presidential events from previous Administrations.

Assist the Gift Unit on archival and legal questions dealing
with Head of State and personal Gifts. **x O0Office of
Presidential Libraries and NARA General Counsel

Provide courtesy storage of all White House materials destined
for a Presidential Library. Material included in this
category is: White House Central Files, textual records; White
House Gift Unit, foreign and domestic gifts; WHTV and WHCA,
video and audio recordings of Presidential activities; and
Vice Presidential records. This material is stored in the
National Archives Building in downtown Washington for rapid
retrieval. ***x Office of Presidential Libraries

Recommendations on archival quality of inks and paper. **%*
Office of National Archives

Assist with exit interview of departing staff. **x Office of
Presidential Libraries



Support Activities Provided by the National Archives to the

2.

President

Past Archives Support Activities

*** Conducting oral history interview with departing
White House staff

*** Coordinating with the President's personal
administrative staff to maintain storage of personal
papers including tape recordings of meetings and phone
conversations

*** Maintaining Personal Papers of the President

***% Establishing and maintaining a diary backup file for
the President consisting of supporting documentation to
the daily diary

**%* Establishing and maintaining a Presidential night
reading and handwriting file

*** Maintaining originals of Head of State
correspondence file for future exhibits

*%* Coordination with Presidential advance team members
to ensure appropriate documentation on travel and to
save potential museum items

*** pProvide reference services to the President from his
personal files and reference on topics of interest to
the President

*** [iaison with the head of White House Office of
Records Management on the President’'s Personal and
official files

*** Assisted the White House Correspondence Unit with
requests dealing with personal aspects of the President
and his family history

*** Maintained scrapbooks of important events
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Archives White House Support
Marianne Smith

The attached memo gives a history of the Archives support
for the President. The memo recommends the re-establishment
of an "Archives Office" in the OEOB based on the Johnson
Administration model. This recommendation is based on the
fact that the Johnson archives office provided extremely
effective support for the development of the LBJ Library,
and my sense that this office would facilitate President
Clinton's implementation of the Presidential Records Act.

The role of the Archives Office

The primary responsibility of the Archives office would be
to provide archival assistance on Presidential records,
storage and reference service on the personal papers of
the President and the First Lady, and to assist the
President in planning for his Presidential Library.

The Archives office would provide the same type of
assistance for the President's and First Lady's personal
papers, as is currently provided by the White House Office
of Records Management for official Presidential files. The
head of this office would work closely with the Director of
the WHORM and the White House Counsel's Office to ensure
that the Presidential Records Act is adhered to by following
proper records handling practices. The Archives office
would be particularly helpful to President Clinton in
carrying out the Presidential Records Act requirement that
documentary materials created by the President or his staff
"...to the extent practicable, be categorized as
Presidential records or personal records upon their creation
or receipt and be filed separately." (44 USC 2203) By
maintaining a separate file for personal papers, the Office
would be implementing the requirements of the Presidential
Records Act and guarding against inadvertent designation of
personal papers as Presidential record.

For the most part, during the Reagan and Bush
Administrations the early separation of personal and record
materials simply did not occur, nor were there consistent
record keeping practices on what papers should be filed

National Archives and Records Administration



separately in a personal file. The Archives was not asked
to provide assistance with the President or First Lady's
personal archival material, or in ensuring the early
creation and maintenance of a separate file for President's
and First Lady's personal papers.

The Archives did provide assistance to the White House
Office of Records Management, WHORM, and the Office of White
House Counsel with respect to Presidential Records issues
during the past two Administrations. This support has been
provided by the Archives liaison to WHORM and through the
Office of Presidential Libraries and NARA legal counsel to
White House Counsel.

The lack of archival assistance for personal papers in both
Presidential Administrations and the unfamiliarity with the
Presidential Records Act created some archival problems that
the Presidential Libraries are dealing with today. Clearly
personal items, for example the President's letters to his
grandchildren or the First Lady's letter to her close
friends, have been filed with Presidential record material.
Private political materials have also been filed with
Presidential record material. The inadvertent mix of some
Presidential record and personal papers causes confusion as
to proper file status and as to the appropriate statutory
authority governing access. Most of the separation of
personal papers was done at the end of these Administrations
at the very time when the determination as to proper record
status i® the most difficult to make.

Presidential personal papers are a highly wvaluable
historical record of a Presidential Administration because
they often contain the most personal and private insights of
the President and his key advisors. Under the Presidential
Records Act it is essential that these files be established
and maintained on a consistent basis. Two Presidential
Administrations have shown us that the distinctions between
what is Presidential and what is personal record need to be
thought about early in the Administration. Personal papers
of the President, his advisors, and his family are usually
donated by the President, or deeded in his will, to his
Presidential Library. For the reasons mentioned above and
to ensure the creation and proper protection of the most
complete historical record, I believe that the National
Archives should provide archival support for the President's

and First Lady's personal files by the re-establishment of
an Archives office.



Responsibilities of the Archives Office

The size of the Archives office staff would not have to be
large because the volume of personal papers is much smaller
than the Presidential Records file. The Personal Files
could include the following types of materials: Diaries,
Journals, Personal Notes, Campaign and Re-election Files,
the President's recods as head of the Democratic Party, Pre-
Presidential files that the President may need to use as
President, family and personal correspondence, financial
records, First Lady's personal files, and copies of
Presidential records that the President may want for his
personal use.

A primary role of this Office would be to assist the
President in his plans for a Presidential Library. The
Office should serve as a liaision with groups working to
establish a Clinton Library. The Office would work closely
with the White House Gift Unit to make sure that appropraite
exhibit material for the Clinton Presidential Library is
properly identified and maintained. The staff of the Office
would work closely with the President's and First Lady's
advance teams to make sure that the their trip activities
are adequately documented and exhibit items are brought back
to the White House for eventual use in the Presidential
Library.

Archival concerns dealing with the development of computer
systems in the White House offices could be referred to this
office. The requirement to separate Federal Records and
Presidential Records in the NSC and EOP offices has a
parallel in the White House offices e.g., mixing personal
and Presidential records may convert personal papers to
government property. Under the Presidential Records Act any
computer systems that include both Presidential records and
personal records should have the ability to segregate these
files so that the President does not loose control over his
personal material.

The President's daily diary provides another example of a
computer system that requires th#® ability to segregate
personal and record material. The Diary, to be most useful
to the President and future scholars, should contain both
the President's offical, personal and private political
activities. Yet, if there is no provision to designate
these types of activity when the information is entered, the

President's personal information may become Presidential
record. :



Organizational Placement

If an Archives office is re-established, there are several
options for the organizational placement of this Office.
These options include reporting directly to: (1) the
President and First Lady:; (2) the Staff Secretary; (3) the
Chief of Staff, and (4) Office of White House Counsel.
Whatever the placement of the Office, it is important that
the work of the Office be preceived as having high level
support.

Additional areas of responsibility for this Office could
include consolidating some activities that the Archives has
performed for different offices in the White House. These
activities include the Federal Register's publishing of the
"Weekly Compilation of Presidential Documents", and the
"Public Papers of the President"; preservation advice;
research activities for the President and First Lady; and
oral histories conducted with current and departing staff.

The proper selection of the person to head this office is
critical to its success. This individual must have
professional experience with personal papers. Presidential
Library background and familiarity with the Presidential
Records Act would be particulary useful to this Office. The
individual must be one that will have the full confidence of
the President and Mrs. Clinton.

I hope my preliminary thoughts on this topic have been of
some assistance. If the re-establishment of an Archives
Office is an idea that has interest to the White House, I

will be happy to provide more detail as to the functions and
staffing for this Office.

OHN FAWCETT
Assistant Archivist
for Presidential Libraries
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The President’s visit to Independence National Historical
Park
Marianne Smith

When the President visits Independence National Historical Park
in Philadelphia on July 4th, his tour should include the National
Archives’ new Jefferson exhibition in the Visitors Center there.

At the time of President’s Clinton’s inaugural, he captivated the
nation’s attention by beginning his odyssey from Monticello. The
trip to Philadelphia will renew the Jeffersonian bond and
emphasize the similarities between the two presidencies. Both
presided over an unprecedented measure of democracy while
struggling for growth and economic independence. Yet the
difficulties of the task are reflected in Jefferson’s
characterization of the presidency "A Splendid Misery."

The exhibition "A Splendid Misery:" The Challenges of Thomas
Jefferson’s Presidency uses his handwritten messages to Congress
to reveal Jefferson’s thoughts on the great events and issues of
his presidency: the Louisiana Purchase, the Lewis and Clark
expedition, the conspiracy of Aaron Burr, the conflict with the
Barbary powers and the embargo. Although the visually compelling
exhibit will attract anyone with an interest in history, the
President will have unique appreciation. He will be able to view
the challenges of our time from the perspective of history. He
will find comfort in the fact that even Thomas Jefferson had to
make the most of difficult choices and limited opportunities in
this imperfect world.

The President can walk through the Jefferson exhibit in
approximately ten minutes.

MI cmﬁ:%LETTE

Director
Center for Legislative Archives

National Archives and Records Administration
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Presidential Records Act requests
Marianne Smith

The White House Counsel's Office will be receiving
notification of requests for the Presidential records of
Reagan and Bush. The notification is required by the
Presidential Records Act and the accompanying regulations.
The purpose of the notification is to give Counsel, on
behalf of the incumbent President, the right to object to
any request for access or release of Presidential records to
protect Executive privilege.

Even though these records are not produced by the Clinton
Administration, their premature release could have a
chilling effect upon the advice received by the incumbent
President, or the conduct of national security. For this
reason, the Presidential Records Act gave the right to the
incumbent and to the former President who created the

records to object to the proposed access and release of any
Presidential records.

Some previous examples of requests for Presidential records
include requests for Reagan records dealing with Agent
Orange, Iran/Conta, Nuclear Proliferation, and transition
materials.

Under the Presidential Records Act, special access is the
only type of access allowed to Presidential records for 5
years after the date on which the Archivist obtains custody
of the records, or until processing has been completed.
Therefore, until January 1994 for Reagan, and January 1998
for Bush all requests into Presidential records are governed
under the special access provisions. 1In the case of
sensitive material, access may be restricted for up to
twelve years.

Special access during this period is allowed pursuant to:
(1) a subpoena or other judicial process issued by a court;
(2) a request by the incumbent President for ongoing
business; (3) either House of Congress or their committee or
subcommittee if such records are needed for the conduct of
Congressional business; and (4) to the former President or
his designated representative.

National Archives and Records Administration



To protect the rights of the former and incumbent Presidents
a formalized procedure was established. The basic elements
of this formalized procedure are:

1. All Executive branch requests are coordinated through
White House Counsel's Office for Presidential records. The
coordination gives Counsel the opportunity to confirm that
the request is really necessary for the ongoing business of
the President and to specify any specific conditions for the
access or release of Presidential records.

2. Counsel's Office will be notified of any subpoena or
Congressional requests.

3. Any requests for special access that are received by the
National Archives are referred to White House Counsel.

The notification is in writing from the Office of
Presidential Libraries and in accordance with the
regulations gives Counsel 30 days to object.

4. Counsel's response to the special access request should
be in writing to the Office of Presidential Libraries.

White House Counsel's Office will also receive notification
of Nixon Presidential materials openings at least 30 days in
advance. This is required by the Presidential Recordings
and Materials Preservation Act and its accompanying
regulations.

The current notification that Counsel's Office have received
include:

1. Two outstanding special access requests for Reagan
Presidential records - one is from the FBI, the other is
from a U.S. attorney.

2. A notification of a proposed opening of 3 hours of Nixon

White House tape segments dealing with Watergate and some
Nixon textual files.

Our Office, along with NARA legal counsel, would be happy to
meet with White House Counsel to discuss the following
procedures in more detail.

. J :
/72¢¢7 agﬁﬂ<?¢buigl~

Nancy Kegan Smith
Supervisory Archivist
Office of Presidential Libraries



National Archives’ White House Liaison Office
Programs During Carter Administration

Assisted White House staff with records management

o drafted written procedures (usually at request of Counsel)

o surveyed records retained in staff offices
(jointly done with White House Office of Records Management)

o answered staffers’ questions concerning records management

o provided courtesy archival storage and retrieval for personal,
political and other pre-Presidential documentary materials

o evaluated and recommended changes in recordkeeping practices
for Vice President Mondale’s office

o identified appropriate destruction facilities for disposable
Presidential materials

o identified and/or created documentation for electronic records systems
Planned and implemented oral history programs

o conducted recorded interviews and secured legal instruments for deposit of
tapes in the Carter Library for over 150 staff members including Jody Powell,
Robert Lipshutz, Lloyd Cutler, Zbigniew Brzezinski, Ann Wexler, Tim Kraft,
Stuart Eizenstat, Gerald Rafshoon, Alfred Kahn, Kit Dobelle, Mary Finch Hoyt

o conducted several dozen biographical interviews with members of
Carter/Smith families in Georgia, Virginia and North Carolina. Completed legal
instruments and transcripts for deposit in Carter Library.

o submitted proposals for several other oral history programs, related to Camp
David Accords, among other events

Advised White House staff on archival issues
o prepared briefing papers at the request of various White House staff members

on such topics as the implementation of the Presidential Records Act, planning
for a Presidential Library, copyright and literary property issues, etc.



Managed Presidential audiovisual and gift materials
o Stored, preserved and retrieved on request the following:

o WHCA audiotape and videotape copies of media coverage of
Administration figures and events

o film and videotape of President’s public appearances prepared by Naval
Photographic Center

o Presidential gifts from foreign and domestic sources

Managed the exchange of documents or artifacts between Presidential
Libraries or Archives exhibits and White House

Assisted White House staff involved in planning future Presidential
Library

Solicited papers or other documentary materials for future Library

Completed contingency planning for Presidential records transition for
both possible election outcomes

~Marie Allen
4/29/93




