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British, Under European Ruling, End Ban On Openly Gay 
Soldiers 

By Sarah Lyall 

LONDON, Jan. 12 - The government announced a code of conduct for the military today that ends 
its ban on openly gay men and women serving in the armed forces. 

The action follows a European court ruling last fall that Britain could no longer keep the exclusion. It 
ends a decades-old practice of subjecting gays in the military to intrusive investigations and 
dishonorable discharges. 

The change brings Britain into line with almost all other NATO nations, including France, Canada 
and Germany, which allow openly gay men and lesbians to serve in their armed forces. 

The United States, with its "don't ask, don't tell" policy, is at variance with that trend. The policy, 
adopted by the Clinton administration, allows gays to serve provided they do not disclose or discuss 
their sexuality. President Clinton himself has objected to the results of the policy. 

In the American presidential campaign, both contenders for the Democratic nomination have said 
they would work to change the policy so that gays could serve openly, while leading Republicans 
stand by the policy. The topic has become more charged since the killing of a gay soldier at a 
Kentucky base last summer. 

The new British policy sets out a code of conduct for all manner of social and sexual relations, 
whether heterosexual or homosexual. 

Under the guidelines, "unacceptable social conduct" that might result in disciplinary action includes 
sexual harassment; overt displays of affection that might offend others; and taking sexual advantage 
of subordinates. 

The code determines that commanders have the right to be aware of and to intervene in the personal 
lives of their subordinates. "In the area of personal relationships," it says, there is an "overriding 
operational imperative to sustain team cohesion and to maintain trust and loyalty between 
commanders and those they command." 

That "imposes a need for standards of social behavior which are more demanding than those required 
by society at large," the statement says. 

The about-face in British policy became inevitable on Sept. 27 when the European Court of Human 
Rights in Strasbourg, France, unanimously ruled in favor of four former servicemen and -women 
who were discharged in the mid-1990's because of their homosexuality. In ruling against the British 
government, the court found that its ban violated the fundamental human right to privacy, as set out 
in the European Convention on Human Rights. 

http://delphi.dia.ic.gov/admin/EARLYBIRD/000113/e20000113british.htm 1/14/2000 
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In cases where Britons argue that their rights have been violated, Strasbourg serves as a court of last 
resort, much the way the Supreme Court functions in the United States. 

Britain signed the European convention, with 40 other countries, and thus obliged itself to abide by 
the court's rulings, even to the extent of changing its laws if necessary. Previous cases have forced 
Britain to end corporal punishment in schools and to give greater rights to prisoners and to suspected 
terrorists. 

Today's announcement follows a decision on Tuesday by the European Union's highest legal body, 
the Court of Justice in Luxembourg, which ruled in favor of a woman who argued that Germany's 
constitutional ban against women bearing arms amounted to unlawful sex discrimination. 

In the House of Commons this afternoon, Geoffrey Hoon, the defense secretary, acknowledged that 
the human rights court's ruling had left the government with no choice but to end the ban. "The 
European Court of Human Rights ruling makes very clear that the existing policy in relation to 
homosexuality must change," he said. 

"As all personal behavior will be regulated by the code of conduct," he said, "there is no longer a 
reason to deny homosexuals the opportunity of a career in the armed forces." 

The British Defense Department has long argued that the presence of gays in the military would 
depress morale among the 210,000 uniformed personnel and disrupt the services' effectiveness as 
fighting forces. In defending its ban, it has also pointed to surveys that it says show that members of 
the armed services are reluctant to serve with gay men and lesbians. 

Responding to today's announcement, Iain Duncan Smith, the Conservative Party's defense 
spokesman, said that there was no reason to believe that people in the armed services would be more 
willing to accept gays than they had in the past. 

" I believe and have always believed," Mr. Duncan Smith said, "that we should follow the advice of 
the armed forces, which had always been that lifting the ban would adversely affect operational 
effectiveness." 

But supporters of gay rights and civil liberties applauded the change, saying that it was overdue. 

Angela Mason, the executive director of the gay-rights group Stonewall, said: "When 1 first came to 
Stonewall seven years ago, I was shocked that lesbians and gay men in the armed forces were treated 
so brutally. 

I am very proud that as from today they will be able to serve their country with dignity and respect." 

And Roger Garford, a member of Rank Outsiders, a support group for gay men and lesbians who are 
serving or have served in the military, said he welcomed the news that no one in the armed forces 
could now be forced to go through what he did in the early 1980's, when rumors that he had had a 
homosexual relationship with a civilian reached his commanding officer. A chief technician in the 
Royal Air Force, Mr. Garford had then served for about 20 years. 

The Special Branch was called to investigate, he said, and interrogated him for nine hours. 

After he broke down and admitted he had had an affair with a man, Mr. Garford, who was married at 
the time, was released by the officers. But they then embarked on a long investigation of his friends 
and colleagues in an effort to amass further evidence that he was gay. 

http://delphi.dia.ic.gov/admin/EARLYBIRD/000113/e20000113british.htm 1/14/2000 
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Finally, Mr. Garford said, they gave him a dishonorable discharge, four months before he was to 
become eligible for a pension. He soon divorced, and is currently waiting, along with some 60 others 
who were dismissed by the military because of their homosexuality, to see whether he is entitled to 
compensation. 

http://delphi.dia.ic.gov/admin/EARLYBlRD/000113/e20000113british.htm 1/14/2000 
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THE PRES/DENT HAS SEEN .774 

THE WHITE HOUSE -gSC' ^^^^"^y^ 
WASHINGTON '^-SC 6Jc<s>^ 

December 20^ 1999 

INFORMATION 

MEMORANDUM FOR THE PRESIDENT C (^uy^ 

FROM: • SAMUEL R. BERGE^^ |̂  T r v i ^ 

SUBJECT: "Don't Ask, Don't T e l l " "E. ̂bl«_v̂  

You have expressed concerns about the implementation of the 
"don't ask, don't t e l l " p o l i c y and asked f o r an o b j e c t i v e 
assessment, 

BACKGROUND 

The number of annual discharges f o r homosexual conduct has 
doubled since 1994, growing c o n s i s t e n t l y from 617 t o 1149 l a s t 
year. The vast m a j o r i t y O::̂  these discharges (82%) were 
t r i g g e r e d by a personal "'statement" a d m i t t i n g t o homosexualitv; 
f i f t y - e i g h t percent nf thp di «̂ r̂ ;̂  ̂ gpg w^re w i t h i n the member's 
f i r s t year of service. 

Servicemembers' Legal Defense Network (SLDN) data (which may not 
be completely r e l i a b l e ) i n d i c a t e s t h a t I n c i d e n t s of antl-aav 
harassment have doubled s i n r p 1997. w i t h 400 documented cases 
( i n c l u d i n g death t h r e a t s and verbal abuse) l a s t year alone. As 
a r e s u l t , SLDN argues t h a t the Fort Campbell murder must be seen 
i n the context of a broader environment of harassment. 'SLDN 
also b e l ieves t h a t commands use heavy-handed t a c t i c s t o pursue 
gays i n v i o l a t i o n of the "don't ask, don't pursue" elements of 

,the p o l i c y , c i t i n g a 42% increase i n "asking and pjirsi-i.tna" 
i incident.^ l qQ7 ^^v) They also conclude t h a t whiln 
J r e p o r t s of t h r e a t s t o e x t r a c t confessions are up, physical. aba:-::e-
by i n v e s t i g a t o r s has declined. 

There appear t o be several reasons f o r these negative trends. 
Under l e g i s l a t i o n passed i n 1993, service members w i t h a 
"pr o p e n s i t y or i n t e n t i o n " t o engage i n homosexual acts "create 
an unacceptable r i s k " and must be separated from the Arirei-
Forces. At the same time, the "don't ask, don't t e l l " p o l i c y 
stresses p r i v a c y r i g h t s . This inherent c o n t r a d i c t i o n i s at the 
core of the implementation problems. While most s e r v i c e members 
receive some t r a i n i n g on the p o l i c y , i t has c l e a r l y not had a 
p o s i t i v e impact on implementation. I n a c u l t u r e t h a t already 

cc: Vice President 
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leans i n the d i r e c t i o n of the law banning gays, *don't ask, 
don't t e l l " may i n a d v e r t e n t l y f u e l harassment w h i l e also g i v i n g 
homosexual m i l i t a r y personnel a f a l s e sense of p r i v a c y and 
s e c u r i t y . 

OSD EFFORTS TO IMPLEMENT THE POLICY 

B i l l Cohen and OSD appear to be making a good f a i t h e f f o r t t o 
implement the p o l i c y , but must overcome resistance i n the 
Services'. I n March 1997, OSD issued a memorandum from 
Undersecretary Dorn, which s t a t e d t h a t i f a service member 
re p o r t s t h a t he/she i s being threatened because of a perception 
of being homosexual, t h a t r e p o r t s h a l l not, by i t s e l f , oause the 
serv i c e membpr t o also "be i n v e s t i g a t e d f o r hoiaosexualityT 
( P r i o r t o 1997, a l l e g a t i o n s of harassment based on s e x u a l i t y 
u s u a l l y prompted a p a r a l l e l i n v e s t i g a t i o n o f the v i c t i m ' s 
s e x u a l i t y . ) The memo st a t e d t h a t a t h r e a t r e p o r t should r e s u l t 
i n the prompt i n v e s t i g a t i o n of only the t h r e a t i t s e l f ; the memo 
met w i t h mixed r e s u l t s . 

An Aori1 1qqR. OSD review confirmed t h a t the p o l i c y posed an 
implementation challenge to the Services and found t h a t , 
although f o r the most p a r t the p o l i c y has been p r o p e r l y applied, 
there was cause f o r concern. I t recommended several steps to 
enhance implementation, but no p o l i c y g u idelines were issued 
from the r e p o r t - On August 13, 1999. Ô D issued new gui d e l i n e s 
based on the 1998 review. These guidelines strengthened and 
reissued the 1997 Dorn Memorandtim, and c a l l e d f o r i t s wide 
d i s t r i b u t i o n and t r a i n i n g on i t s content. I n a d d i t i o n , OSD 
recommended t h a t : 1) s t a f f judge advocates consult w i t h senior 
l e g a l o f f i c e r s a t higher headguarters before i n i t i a t i n g 
i n v e s t i g a t i o n s of an a l l e g e d l y homosexual member, 2) p r i o r 
a u t h o r i z a t i o n be sought at the Service Secretary l e v e l before 
i n i t i a t i n g any i n v e s t i g a t i o n t h a t might deprive a discharged 
member of f i n a n c i a l b e n e f i t s , and 3) Service Inspectors General 
(IG's) inspect the t r a i n i n g of those charged w i t h e n f o r c i n g the 
p o l i c y . The Services are c u r r e n t l y developing implementation 
plans f o r these August gu i d e l i n e s , so t h e i r impact has not yeL 
been f e l t . OSD rep o r t s t h a t the Army plan i s acceptable but -the 
other plans need t o be revised. 

The A i r Force has also developed new procedures at Lackland Air'H 
which may have a p p l i c a b i l i t y f o r other Services. Basic t r a i n e o s 
at _Lackland were being discharged i n statement cases at a high 
r a t e , so a new c o o l i n g o f f " p e r i o d was introduced which now 
gives the r e c r u i t an o p p o r t u n i t y f o r c o n f i d e n t i a l counseling and 
a chance t o r e t r a c t a previous statement on homosexuality. 
Since the p o l i c y was implemented, discharges f o r statements 
d u r i n g basic t r a i n i n g have dropped o f f d r a m a t i c a l l y . 
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Also, l a s t week. B i l l d i r e c t e d ths DOD IG t o assess the 
environment w i t h respect to a p p l i c a t i o n of the "don't ask, don't 
t e l l " p o l i c y a t repr e s e n t a t i v e i n s t a l l a t i o n s w i t h i n each of the 
m i l i t a r y departments. The IG's assessment w i l l address the 
extent t o which service members are subject to harassment based 
on a l l e g e d homosexuality, and the extent t o which disparaging 
speech or expression r e l a t i n g t o sexual o r i e n t a t i o n i s 
t o l e r a t e d . B i l l asked the IG t o rep o r t back to him i n 90 days; 

//the r e p o r t w i l l serve as a us e f u l basis f o r cons i d e r i n g next 
steps. 

CONGRESSIONAL CONSIDERATIONS 

E f f o r t s t o strengthen the "don't ask, don't t e l l " p o l i c y could 
prove extremely c o n t r o v e r s i a l , p a r t i c u l a r l y w i t h the Services 
and opponents of the p o l i c y on the H i l l . Too b o l d a step might 
r e - i g n i t e l e g i s l a t i v e proposals t h a t could undermine our 
e x i s t i n g p o l i c y and s p i l l over i n t o other defense issues. 

POSSIBLE NEXT STEPS 

Short of changing the p o l i c y , there are several steps t h a t might 
be taken t o strengthen i t s implementation: 

Ensure prompt and complete Service implementation of the 
August 1999 g u i d e l i n e s . 

Conduct more vigorous anti-harassment t r a i n i n g since cu r r e n t 
t r a i n i n g appears inadequate. 

Take appropriate steps to h o l d commanders accountable f o r 
i n a p p r o p r i a t e l y "asking or pursuing" and f o r condoning an 
environment conducive to harassment. 
Pursue a broader d e f i n i t i o n of the service member 
communications f o r which c o n f i d e n t i a l i t y i s p r o t e c t e d . 
Ensure t h a t there i s appropriate recourse t o accused service 
members t o stop improper i n v e s t i g a t i o n s by t h e i r commanders. 



d 

Background: The trial of Army Specialist Justin R. Fisher 
concluded this weekend at Fort Campbell. This is the second 
court martial stemming from the death of Private First Class 
Barry Winchell, who was allegedly killed because of his 
homosexuality. Private Calvin Glover was convicted of murder in 
a previous court martial. Specialist Fisher was the roommate of 
Private Winchell and was convicted of obstructing justice, 
making false statements, and providing alcohol to a minor. 

What i s your reaction to t h i s weekend's verdict i n the Ft. 
Campbell court marshal of Justin Fischer? 

This case i s i n the m i l i t a r y j u s t i c e system. Although there has 
been a g u i l t y plea, the process i s on-going and i t i s not 
appropriate f o r me t o comment on the case. 

This case r a i s e s questions about the safety of servicemen and 
women on U.S. bases. At Ft. Campbell, for example, underage 
drinking allegedly contributed to the violence that claimed 
Private Winchell's l i f e . Are you concerned? I f so, what are 
you w i l l i n g to do to improve safety? 

• Of course, the safety and s e c u r i t y of our servicemen and women 
on our m i l i t a r y i n s t a l l a t i o n s i s a paramount concern. 

• The Army has committed t o review compliance w i t h p o l i c i e s and 
procedures t h a t p r o t e c t the health, safety, and s e c u r i t y of 
i t s s o l d i e r s at Ft. Campbell. 

• S p e c i f i c a l l y , the commanding general at Fort Campbell has 
asked the Army Inspector General to review whether there were 
v i o l a t i o n s of the Department of Defense Homosexual Conduct 
Pol i c y i n the events at Fort Campbell. 

• Beyond reviewing the Homosexual Conduct Policy, Fort Campbell 
w i l l also undertake a review of compliance w i t h a p p l i c a b l e 
p o l i c i e s , procedures and r e g u l a t i o n s . 

• I s t r o n g l y support any measures t h a t improve the safety of our 
s o l d i e r s . 

Doesn't t h i s verdict further demonstrate that your "don't ask, 
don't t e l l " policy regarding gays i n the m i l i t a r y does not work? 

• As I have said before, our p o l i c y has not had a chance t o work 
because i t has not been f u l l y implemented. I am committed t o 
improving implementation of the e x i s t i n g p o l i c y r a t h e r than 
changing the s t a t u t e passed by Congress i n 1993. 

• Secretary Cohen has already taken a number of steps t o improve 
p o l i c y implementation, to include a DOD Inspector General 



review of the environment at m i l i t a r y bases as i t r e l a t e s t o 
the homosexual p o l i c y and s p e c i f i c tasking to the services on 
updated t r a i n i n g programs. I r e f e r you to DOD f o r d e t a i l s . 
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U.S. Army 

NEWS RELEASE 
Army Public Affairs 
Washington, D.C. 20310 

FOR IMMEDIATE RELEASE RELEASE #00-002 
10 January, 2000 

ARMY SECRETARY ORDERS FT. CAMPBELL AND ARMY-WIDE REVIEW 
OF DOD HOMOSEXUAL CONDUCT POLICY IMPLEMENTATION 

The Secretary of the Army, Louis Caldera, today announced that he is 
directing the Army's Inspector General to conduct a thorough review of the 
implementation of the Homosexual Conduct Policy at Ft. Campbell Ky., following 
a request by the Commander 101st Airborne Division (Air Assault) and Ft. 
Campbell. 

In light of allegations that surfaced during the investigations and courts 
martial surrounding the murder of Pfc Barry Winchell, the Inspector General is 
being directed to examine alleged violations of the Department of Defense 
Homosexual Conduct Policy during the period preceding Winchell's death. The 
review was requested Saturday by Maj. Gen. Robert T. Clark upon the 
conclusion of the second court martial and conviction in the case, and is 
supported by his chain of command to include Gen. Eric K. Shinseki, Army Chief 
of Staff. 

The soldiers who serve in the United States Army today are the best 
we've ever had," said Caldera. They serve our Nation and merit our respect, and 
they deserve to be treated with dignity in a climate of safety and security. The 
Chief of Staff and I, and the entire chain of command, are committed to this 
cause." 

Caldera is also directing the Inspector General to conduct an overall 
assessment of the command climate that existed at Ft. Campbell, as it related to 
the application, enforcement and training associated with the DoD Homosexual 
Conduct Policy. 

Finally, Caldera is instructing the Army Inspector General to provide an 
overall assessment of the Department of the Amny's implementation of the DoD 
Homosexual Conduct Policy throughout the rest of the Army. 

-MORE-
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REVIEW/2-2-2-2 

The Inspector General's report and recommendations are to be provided 
the Secretary of the Army not later than May 1. 

Secretary of Defense William S. Cohen announced in December that he 
had directed the Department of Defense (DoD) Inspector General to initiate an 
assessment of the environment at representative installations within each military 
Depariment with respect to the application of the homosexual conduct policy. 
The Army's review is being coordinated with the DoD IG. 

-30-

For more information, please contact Amny Public Affairs Media Relations 
Division (703) 697-7550. Intemet availability: This document is available on 
Army link, a Worid Wide Web Site on the intemet at http:www.dtic.mil/armylink 
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To: ©MILITARY 
Subject: DIGNITY AND RESPECT FOR ALL [UNCLASSIFIED] 

ActionAddees: ALARACT 
Classification: UNCLASSIFIED 
DateTime: 101800Z JAN 00 
Distribution: SIT: NSC 
Identifier: M4238561 
InfoAddees: RUEADWD/HQDA WASHINGTON DC//DAP-HR-U/ 
Line1: RTAUZYUW RUEADWD7977 0101914-UUUU-RHEHAAA. 
Line2: ZNR UUUUU ZYW ZOC T ALL US ARMY REPS AND ACTIVITIES 
Line3: R 101800Z JAN 00 
Line4: FM HQDA WASHINGTON DC//DAPE-HR-L// 
Originator: HQDA WASHINGTON DC//DAPE-HR-L// 
Precedence: ROUTINE 
Profiles: CABLES 
StationRoutinglndicator: RUEADWD 
StationSerialNumber: 7977 
TimeOfReceipt: 01/10/2000 16:12:06 ET 

-Message Text-
UNCLAS ALARACT 008/00 
SEC ARMY AND CSA SEND 
TO ALARACT 
SUBJECT: DIGNITY AND RESPECT FOR ALL 
1. SERVICE IN OUR ARMY IS HONORABLE AND RESPECTED BY THE CITIZENS OF 
THIS COUNTRY. SOLDIERS WHO OFFER THEIR COMMITMENT AND THEIR LIVES IN 
THIS SERVICE SHOULD AND MUST BE TREATED WITH DIGNITY, HONOR AND 
RESPECT. RESPECT FOR OUR FELLOW SOLDIERS DEMANDS THAT WE SPEAK WITH 
RESPECT FOR ALL. ANY DEROGATORY WORDS ABOUT ANY GROUP, INCLUDING 
THOSE BASED UPON SEXUAL ORIENTATION, THAT ARE PREJUDICIAL TO GOOD 
ORDER AND DISCIPLINE, MAY SUBJECT THE SOLDIER TO ADVERSE 
ADMINISTRATIVE ACTIONS OR DISCIPLINARY MEASURES UNDER THE UCMJ. EVERY 
SOLDIER HAS THE RIGHT TO EXPECT TREATMENT CONSISTENT WITH OUR CORE 
VALUES, A SAFE AND SECURE ENVIRONMENT, AND THE SUPPORT OF THEIR CHAIN 
OF COMMAND. WHENEVER WE VIOLATE THE TRUST OF ANY SOLDIER, WE VIOLATE 

PAGE 02 RUEADWD7977 UNCLAS 
THE TRUST OF ALL SOLDIERS. 
2. WE AFFIRM THAT TREATING SOLDIERS WITH DIGNITY AND RESPECT IS A 
BEDROCK VALUE FOR THE ARMY. WE DECLARE THAT THERE IS NO ROOM FOR 
HARASSMENT OR THREATS TO ANY SOLDIER IN OUR ARMY FOR ANY REASON. 
THEREFORE, AS THE SENIOR LEADERS OF THE ARMY, WE ARE DETERMINED TO 
CONTINUE TO IMPLEMENT THE "DONT ASK, DONT TELL" POLICY WITH EQUITY 
AND FAIRNESS TO ALL OF OUR SOLDIERS. 
3. FINALLY, WE CONTINUE TO EXPECT THAT ALL SOLDIERS IN THE UNITED 
STATES ARMY WILL BE TREATED WITH DIGNITY AND RESPECT AT ALL TIMES, 
AND WILL BE AFFORDED A SAFE AND SECURE ENVIRONMENT IN WHICH TO LIVE 
AND WORK. HARASSMENT OF SOLDIERS FOR ANY REASON, TO INCLUDE PERCEIVED 
SEXUAL ORIENTATION, WILL NOT BE TOLERATED. WE EXPECT COMMANDERS AT 
EVERY LEVEL TO TAKE APPROPRIATE ACTION TO PREVENT HARASSMENT OF OR 
THREATS AGAINST ANY MEMBER OF OUR ARMY. ONCE AGAIN WE ARE DETERMINED 
TO CONTINUE TO IMPLEMENT THE "DONT ASK, DONT TELL" POLICY WITH 
FAIRNESS TO ALL BECAUSE THAT IS THE RIGHT THING TO DO FOR OUR 
SOLDIERS. 
CALDERA AND SHINSEKI 
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FOR IMMEDL\ TE RE.LEASE 

FOR MORE INFORM;\ TION' CONTACT 

MnJ. Pamela Hart at (210) 198-3025 

U.5. y. FISHER, CHARGES RF.FERRF.D TO GENERAL COURT-MARTIAi .. 

fiJ002 

1:on.T C"AMPDELL. Ky .• Nov. 12. 199o-.{':harges were rcf'trred yestcnfay against Specialist 

• Justin R.. Fish11r to trial by a general coun-manlal. Fisher is the second soldier charged in connection 

wi1h the de1llh of P"'. 1• Class Barry l. Wincht!ll, rormcrly orthe 211
' Banalion. 502"' Jnfanrry 

Re;irncnt. 

In Sas"cmber. Pvl. Calv;n N. Glover was the nrsa soldier charged with Winchell's murder. 

Cilnvcr t'n~ •trial by general court-manial in December rar pre-m8!1i1ated murder. 

The con\n111nding general referred the tharaes 111lnsr Pisher after ravi~ng the Artlde 32 

nrort ,lfi"vusliJJation and r=eivtng rccommcndatiPns &om 1he \nvestiaarina officer. 1he Bripdc: 

Cetnunandar. and the Sc-.tr Judie AMc:ate. 

Fi111hcr is ch11rgcd with rour affenses. lie allegedly: (I) participated as a prindpal to 
~ . 

prcol(:di1atcd mnrdc:r by cncetur1glng Olaver to scrike Wi11chcll: (2) 1c11d RI an 1cc:cnory aner lhe lic:t; 

(3) m11dc rul~e •lllh:mentt ro Arrny investigators. white 1o1nder 011h. concerning Winchell's death~ and (4) 

ab11Cr"c1cd lhc in'wc:SliK1ttaon. 

-more-

..... 
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II.S. V. FISHER. CHARGES REFERRED TO GENERAL COURT-MARTIAL 

mn 

Refensl of these diargea lo B eoun-niaitial does not imply guilt or innAcenee. The accused Is 

presumed innoeeni unless and until proven guilty. 

The coun̂ mantal will be open to the public. A date hnwaver hm not been att ft̂ f t̂\\m i»n̂ iq-

manî L A press release will be distributed as soon as the lime and place Is determined. 

Inquiries have raised questions wfth regard lo compliance with Depanment of Dafbnse and 

Depanment of Army policic*. procedures, and regulations in this ease. The 101* Alibome Division (Air 

Assault] and Fon Campbell command remains dedicated to compliance with all departmental policies, 

procedures and regulations and continues to take ill neeesBaiy steps to protect the health, safety and 

security of all its soldiera. The Fort Campbell conmiiind will undenake a review of eompnanee with 

applicable policies, procedures and reisulations at Fort Campbell, and will take any steps wairanied by 

the results of Ihnt review. 

^ This review will include the inues addressed in the August 12. 1999. memoranda issued by the 

Onice of lite Secretaiy of Deftnse, which are intended to clarify application of the homosexual conduct 

policy. Among other issuea. these memoranda address the circumstances under which an investigB 

oFhomosexual conduct is warranted and the policy prohlbiUng threats against or harassmem ofservice 

membeTH based on alleged homosexuality. ^ 

The command has full confidence in the integrity of the military jusUee lystem and remains 

commined to resolving U.S, Y, plfhcr In ajust manner, consistent with law and regulation. 

For additional infonnation call Miyor Pamela Hart at (270) 798-302S. 

-end-

TOTFIL P.03 
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N A T I O N A L S E C U R I T Y C O U N C I L 

W A S H I N G T O N , D.C. 2 0 5 0 4 

November 1, 1999 

INFORMATION 

MEMORANDUM FOR SAMUEL BERGER 

FROM: 

SUBJECT 

HANS BINNENDIJK 

Problems w i t h ''Don't Ask, Don' t T e l l " . I 

DOD's implementation of^TTe President' ̂  
policy for gays in the military. ^Q^^^!tJ^^^^^I^^ 

You asked us to assess 
""don't ask, don't t e l l ' 

have reviewed r e l e v a n t documents and discussed the issue w i t h J j L v J i ^ 
Pentagon c i v i l i a n s and White House s t a f f (Richard Socarides and 
Edward Correia) . We conclude t h a t there are negative trends 1#'J***'^T, 
p o l i c y implementation, t h a t OSD i s t r y i n g t o improve the C^>f )H ty**^ 
s i t u a t i o n but meets resistance from the Services and c r i t i c i s a ^ - ^ ^ j ^ 
from conservative organizations, and t h a t more might be done 
during the next year to t u r n t h i s around. 

THERE IS A PROBLEM 

Three i n t e r r e l a t e d trends capture the nature of the current .• 
problem. I n the time a l l o t t e d , we have not done an independent . 
i n v e s t i g a t i o n of these trends and simply r e p o r t them to you w i t h 
some a n a l y s i s . 

• The number o f annual discharges f o r homosexual conduct has 
doubled since 1994, growing c o n s i s t e n t l y from 617 i n that year 
to 1149 l a s t year. The discharges c o n s t i t u t e a small 
percentage of the o v e r a l l force (under . 1 % ) . The vast 
m a j o r i t y of these discharges (82%) were t r i g g e r e d by a 
personal 'statement" a d m i t t i n g to homosexuality. F i f t y - e i g h t 
percent of the discharges were w i t h i n the member's f i r s t year 
of s e r v i c e . Women were discharged at a r a t e t h a t i s twice 
t h e i r presence i n the Armed Forces. The recent trends f o r 
discharge cases by Service are: (1) increases i n the Army and 
A i r Force, (2) a decline f o r the Navy, and (3) a r e l a t i v e l y 
constant number f o r the Marines. 

• SLDN data (which may not be completely r e l i a b l e ) indicates 
that incidents of anti-gay harassment have doubled since 1997. 
Last year they documented 400 cases t h a t i n c l u d e d death 



t h r e a t s and verbal abuse. The Fort Campbell murder, they 
argue, must be seen i n the context of t h i s broader environment 
of harassment. 

• SLDN a l s o believes t h a t ^^commands use heavy-handed t a c t i c s t o 
pursue gays" i n v i o l a t i o n of the Mon't ask, don't pursue" 
elements of the p o l i c y . SLDN rep o r t s t h a t i n c i d e n t s of 
'asking and pursuing" were up 42% between 1997 and 1998. The 
case i n which the Navy pursued a member because of comments 
made on AOL i s c i t e d as a high p r o f i l e example of t h i s 
problem. SLDN f u r t h e r concludes t h a t while r e p o r t s of t h r e a t s 
t o e x t r a c t confessions are up, p h y s i c a l abuse by i n v e s t i g a t o r s 
has d e c l i n e d . 

REASON BEHINDS THESE TRENDS 

DOD has not made extensive i n q u i r i e s i n t o 'statement cases," so 
the reasons f o r the m a j o r i t y of the discharges are not f u l l y 
known. There are, however,;several observations t h a t we can 
make. 

The 1993 p o l i c y was a compromise t h a t leaves both commanders 
and gay members i n a gray zone. Under l e g i s l a t i o n passed i n 
1993, Servicemembers w i t h a propensity or i n t e n t i o n t o engage 
i n homosexual acts 'create an unacceptable r i s k " and must be 
separated from the Armed Forces. The President's p o l i c y , 
however, stresses the p r i v a c y r i g h t s of i n d i v i d u a l members. 
This has posed c o n t r a d i c t i o n s f o r those tasked w i t h 
implementing the p o l i c y and f o r those t r y i n g t o l i v e w i t h i t . 

An A p r i l 1998 OSD review concluded t h a t t h i s c o n t r a d i c t i o n has 
posed a challenge to the Services, but t h a t f o r the most p a r t 
the p o l i c y has been p r o p e r l y enforced. However, co n s t r a i n e d 
personal p r i v a c y f o r a l l members and a c u l t u r a l emphasis on 
r e g u l a t i o n s leave commanders l e a n i n g i n the d i r e c t i o n o f the 
law banning gays r a t h e r than the p o l i c y supporting p r i v a c y i f 
the two appear t o clash. Tension remains between OSD and the 
uniformed m i l i t a r y over p o l i c y implementation. 

And yet the Mon't ask, don't t e l l " p o l i c y tends to lead some 
gays t o b e l i e v e t h a t there may be a place f o r them i n the 
m i l i t a r y . Many j o i n to f i n d a c u l t u r e t h a t does not meet 
expe c t a t i o n s . 

Much of the increase i n the discharge cases has come from 
Lackland A i r Force Base, which i s a mixed gender t r a i n i n g 



f a c i l i t y . A recent p o l i c y s h i f t at Lackland supports the 
b e l i e f t h a t some statements a d m i t t i n g t o homosexual or 
b i s e x u a l preferences may be designed as a s h o r t - t e r m escape 
from unpleasant basic t r a i n i n g . A 'c o o l i n g o f f " p e r i o d has 
been i n s t i g a t e d d u r i n g which a r e c r u i t has an o p p o r t u n i t y to 
co n s u l t l e g a l counsel to f u l l y understand the p o l i c y and 
r e t r a c t a p r i v a t e l y made statement. Most tend t o change t h e i r 
statement upon r e f l e c t i o n . I n the f i r s t seven months of the 
new p o l i c y , the number of gay-related discharges of Lackland 
r e c r u i t s dropped from 195 t o 31. 

OSD EFFORTS TO IMPLEMENT THE POLICY 

I n general, OSD appears t o be making a good f a i t h e f f o r t t o 
implement the President's p o l i c y , but some of t h e i r p o l i c i e s are 
c r i t i c i z e d by SLDN. OSD has also been c r i t i c i z e d by 
conservative groups f o r g i v i n g SLDN too much access. The l a r g e r 
implementation problem may be w i t h the Services. OSD e f f o r t s 
i n c l u d e the f o l l o w i n g : 

• I n 1995, the OSD General Counsel issued a memorandum which 
gives the commander broad i n v e s t i g a t i v e powers upon r e c e i p t of 
^ c r e d i b l e i n f o r m a t i o n " and which places the burden of proof t o 
'rebut a presumption" on the charged member. These 
i n t e r p r e t a t i o n s are c r i t i c i z e d by SLDN. 

I n 1997, OSD issued the Dorn memorandum, which s t a t e d t h a t a ^ 
r e p o r t of harassment i s not a cause t o i n v e s t i g a t e the p e r s o n J % : 
being harassed. I t also ordered prompt i n v e s t i g a t i o n "of 2 f W r -
harassment charges and ordered t r a i n i n g to prevent harassmentJ^^y'^L 
Issuance of the Dorn memorandum may account f o r some of the 
increase i n harassment cases reported to SLDN. A f t e r SLDN ^ ' t ^ , 
c r i t i c i s m t h a t the memorandum was improperly c i r c u l a t e d , i t i s ^ 
being reissued w i t h strengthened language. 

I n A p r i l 1998, OSD reviewed the "don't ask, don't t e l l " p o l i c y 
and recommended several improvements, i n c l u d i n g c o n s u l t a t i o n s 
w i t h higher l e v e l commands before i n v e s t i g a t i o n s begin and 
improved t r a i n i n g f o r those enforcing the p o l i c y . 

In August 1999, OSD issued a new policy d i r e c t i v e implementing 
many of the recommendations of the 1998 review and reissuing 
the Dorn memorandum. The Services are currently developing 
implementation plans for t h i s d i r e c t i v e . 



OTHER STEPS SUGGESTED BY RIGHTS ADVOCATES 

SLDN and others who seek to strengthen the current policy have 
made a series of suggestions, which include the following: 

• Increase t r a i n i n g of Servicemembers on the policy, on 
harassment, and on the l i m i t s of gay investigations. 

• Take add i t i o n a l steps to hold accountable those who 
inappropriately ask, pursue, or harass. 

• Make commanders accountable for an environment i n which 
harassment appears acceptable. 

• Provide recourse to Servicemembers to stop improper ^'^t, 
invpjTti gateicms. — * — C f ) - J . /4*y 

• Adopt a rule of privacy for confidential conversations. 

• Exclude evidence obtained i l l e g a l l y or inappropriately from 
use i n administrative discharge boards. 

A PRICE FOR FURTHER ACTION 

An e f f o r t to strengthen the 'don't ask, don't t e l l " p o licy by 
pursuing some or a l l of the above suggestions could prove 
extremely controversial, p a r t i c u l a r l y with the Services and 
opponents of the policy on the H i l l . One option i s to set up an 
informal task force to consider more f u l l y some of the 
suggestions made by rights a c t i v i s t s . Legislative A f f a i r s 
recommends that, at a minimum, we do nothing further on t h i s 
^ss^e u n t i l the^Congress i s out of session. Legal also 
recommen^that-youconsult with-thTTOte House Counsel's ^ / ^ 
o f f i c e before taking action with respect to t h i s policy. 

Concurrences: NSC Legal; L e g i l r J t ^ ^ f f a i r s 
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N A T I O N A L S E C U R I T Y C O U N C I L 

W A S H I N G T O N , D.C. 2 0 5 0 4 

December 13, 1999 

ACTION 

MEMORANDUM FOR SAMUEL BERGER 'r'*' 

FROM: HANS BINNENDIJK ''^t) 

SUBJECT: Problems w i t h "Don't Ask, Don't T e l l " ^4/^ 

You asked t h a t we convert our memo on "don't ask, dori^ 
a memo f o r the President, and t h a t we strengthen the s e c t i o n on' 
downsides of reopening the issue. The converted memorandum 
your sig n a t u r e t o the President i s at Tab I . Our o r i g i n a l jLvC>U4 ̂ V^'O^ 
memorandum i s at Tab I I . j^vW"^^**^ 

Laura Marcus asked t h a t John Podesta have an o p p o r t u n i t y 
review the memo before i t i s submitted t o the President. Eddi^'**'^ ' 
Correia from White House Counsel's o f f i c e has also asked f o r a^^gjg-l*^'^ 
copy of the d r a f t . Both Chief of S t a f f and White House Counsel ^ 
were very much in v o l v e d i n i n i t i a l development of Don't Ask, ^ 
Don't t e l l , and a follow-up on implementation problem/issues. I 
would l i k e t o share a copy of t h i s memo w i t h them as I expect we 
may be working w i t h them c l o s e l y on the issue over the coming 
months. 

Concurrence: Mary DeRosa, .Miles Lackey )Vi 

RECOMMENDATION 

That you sign the attached memorandum at Tab I a f t e r c o n s u l t i n g 
w i t h Podesta. 

Attachments 
Tab I I n f o r m a t i o n Memorandum f o r the President 
Tab I I Previous Correspondence 
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THE WHITE HOUSE 

WASHINGTON 

INFORMATION 

MEMORANDUM FOR THE PRESIDENT 

FROM: SAMUEL R. BERGER 

SUBJECT: Problems w i t h "Don't Ask, Don't T e l l " 

You asked f o r a - lov iou i^of the "don't ask, don't t e l l " p o l i c y 
f o r gays i n the m i l i t a r y . The assessment below concludes t h a t : 
TT) t h e r e l aw»e negative trends i n p o l i c y implementation^ (2) OSD 
i s t r y i n g t o improve the s i t u a t i o n , moote^resistance from 
the Services; (3) there are steps available to improve the ^̂ V̂£̂  

i)'^^^ \ situation further, but they may reignite negative congressionaVl ^^tOu 
reaction. '—. Q* 

THERE IS A PROBLEM 

Three i n t e r r e l a t e d trends capture the nature of the current 
problem. 

• The number of annual discharges f o r homosexual conduct has 
doubled since 1994, growing c o n s i s t e n t l y from 617 i n th a t year 
to 1149 l a s t year. The vast m a j o r i t y of these discharges (82 
percent) were t r i g g e r e d by a personal "statement" a d m i t t i n g to 
homosexuality. F i f t y - e i g h t percent of the discharges were 
w i t h i n the member's f i r s t year of service. 

• SLDN (Servicemembers' Legal Defense Network) data (which may 
not be completely r e l i a b l e ) indicates t h a t i n c i d e n t s of a n t i ­
gay harassment have doubled since 1997. Last year they 
documented 400 cases t h a t included death t h r e a t s and verbal 
abuse. The Fort Campbell murder, they argue, must be seen i n 
the context of t h i s broader environment of harassment. 

• SLDN also believes t h a t "commands use heavy-handed t a c t i c s to 
pursue gays" i n v i o l a t i o n of the "don't ask, don't pursue" 
elements of the p o l i c y . SLDN reports t h a t i n c i d e n t s of 
"asking and pursuing" were up 42 percent between 1997 and 
1998 . 



SLDN f u r t h e r concludes t h a t while reports of t h r e a t s t o 
e x t r a c t confessions are up, ph y s i c a l abuse by i n v e s t i g a t o r s 
has de c l i n e d . 

REASONS BEHINDS THESE TRENDS 

There appear t o be several reasons f o r these negative trends. 

• Under l e g i s l a t i o n passed i n 1993, Servicetnembers w i t h a 
pro p e n s i t y or i n t e n t i o n t o engage i n homdsexual acts "create 
an unacceptable r i s k " and must be separated from the Armed 
Forces. The "don't ask, don't t e l l " p o l i c y , however, stresses 
p r i v a c y r i g h t s . This has posed c o n t r a d i c t i o n s f o r those 
tasked w i t h implementing the p o l i c y and f o r those t r y i n g t 
l i v e w i t h i t . 

An A p r i l 1998 OSD review concluded t h a t t h i s c o n t r a d i c t i o n 
posed a challenge t o the Services, but t h a t f o r the most 
the p o l i c y has been p r o p e r l y enforced. However, constra: 
personal p r i v a c y f o r a l l members and a c u l t u r a l emphasis dn 
r e g u l a t i o n s leave commanders leaning i n the d i r e c t i o n of t?he A/^^^ 
law banning gays. 

ha^^ 

• And yet the "don't ask, don't t e l l " p o l i c y tends t o lead some 
gays t o j o i n a c u l t u r e t h a t does not meet t h e i r expectations. 

• A recent p o l i c y s h i f t at Lackland A i r Force Base supports the 
b e l i e f t h a t some statements admit t i n g t o homosexual 
preferences may be designed as a short-term escape from 
unpleasant basic t r a i n i n g . A "cooling o f f " p e r i o d has been 
i n s t i g a t e d during which a r e c r u i t has an o p p o r t u n i t y t o 
consult l e g a l counsel and r e t r a c t a p r i v a t e l y made statement. 
Gay-related discharges of Lackland r e c r u i t s has dropped 
d r a m a t i c a l l y . 

V 
OSD EFFORTS TO IMPLEMENT THE POLICY 

OSD appear/ t o be making a good f a i t h y f e f f o r t t o implement^, 
p o l i c y , but on impirGmGnlration/problem/ru-mmlns i n the Services. 

^/1M-Uyr lA>K^<'10iC w^jhCtXer^ 

• I n 1997, OSD issued t h ^ D o r n memorandum, which s t a t e d t h a t a 
r e p o r t of harassment/bv/a pos s i b l y gay member i s not a cause 
f o r the commanding oV f l c e r t o i n v e s t i g a t e the person being 
harassed. I t also ordered prompt i n v e s t i g a t i o n of__Jî rg?5«tent 
charges made by p o s s i b l y gay members and o r d e r e q f ^ a i n i n g i:o 
prevent harassment. 

4 



I n A p r i l 1998, OSD reviewed the "don't ask, don't t e l l " p o l i c y 
and recommended several improvements, i n c l u d i n g c o n s u l t a t i o n s 
w i t h higher l e v e l commands before i n v e s t i g a t i o n s begin and 
improved t r a i n i n g f o r those enforcing the p o l i c y . 

In August 1999, OSD issued a new p o l i c y d i r e c t i v e implementinc 
many of the recommendations of the 1998 review and r e i s s u i n g 
the Dorn memorandum. The Services are c u r r e n t l y developing 
implementation plans f o r t h i s d i r e c t i v e , but OSD i s concerned 
about Service compliance. 

OTHER STEPS SUGGESTED BY RIGHTS ADVOCATES 

SLDN and others who seek to strengthen the current p o l i c y have 
made a series of suggestions, which include the f o l l o w i n g : 

Increase t r a i n i n g of Servicemembers on the p o l i c y 
harassment, and on the l i m i t s ot gay i n v e s t i g a t i o n s 

• Take a d d i t i o n a l steps to hold accountable those who 
i n a p p r o p r i a t e l y ask, pursue, or harass. 

• Make commanders accountable f o r an environment i n which 

ho I 7 

harassment appears acceptable. 
L c h ^ 

Provide recourse to accused Servicemembers t o stop improper 
i n v e s t i g a t i o n s by t h e i r commanders. 

Adopt a r u l e of p r i v a c y f o r c o n f i d e n t i a l conversations. 

Exclude evidence obtained i l l e g a l l y or i n a p p r o p r i a t e l y from 
use i n a d m i n i s t r a t i v e discharge boards. 

A PRICE FOR FURTHER ACTION 

An e f f o r t t o strengthen the "don't ask, don't t e l l " p o l i c y by 
pursuing some or a l l of the above suggestions could prove 
extremely c o n t r o v e r s i a l , p a r t i c u l a r l y w i t h the Services and 
opponents of the p o l i c y on the H i l l . Too bold a step might 
r e i g n i t e l e g i s l a t i v e proposals t h a t could undermine our e x i s t i 
p o l i c y and s p i l l over i n t o other defense issues. I n a d d i t i o n , 
our p o l i c y has not yet f e l t the p o s i t i v e impact of OSD's recen 
d i r e c t i v e s . I f you wish t o pursue any of the steps suggested 
the r i g h t s a c t i v i s t s , a small task force might review each ide 
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By FRANCIi X. CLINES 
FORT CAMPBEtL. Ky Drc 8 ^ 

[estificd u.as months of uiln n°,™f 

pr^mediiarEd murder with L r . n 

TTie coun ot five officers «,a en-

ne will 6o senrencea on Thursriau 

t» J^! 1 " ! " I'stl'led [hai the netim 
u rhac p™„itaB ,he hamT: 

haa been tBumed by Priva-a 
Glover into 1 fla, righ,. Private w^-

S^/humn " 'Jy"=l<£ drinking. But 
the humiliated loser, Private Clover 
re.j,llatca wl.ft , h . ^ f t a l i ^^ , 

In ouV«?'''""̂ ™«''"'=''̂ 'l =C In plenajng guiliy ,0 , J l 

vaie Clover accusefl a seconfl de. 

f - f^ j -^fLlncoln , Neb., of suppiw 
th"̂  biueball bat and goadlnj hTm 
•mo ,he assault. " I Sis "'st 
arunk.- PrivaceGlover tearfi^i^ .o d 

Wi^ch«i?^ Enunciations of Private 
Wlnche I by fellow Boldierj aa "a 
'"Hgot," -a queer." ana " a A ^ o * 
--M treated hy ih . proseeution aa 
purely B murder trial 
o n ^ ' " ™ ' ! * " " "^""^ no comment 

. ^ l " S'V '•Ights oramilation, con­
tend tnai uie slayinij is < r i«^ / . 

mtolstratlon'a-don-t isk" policy t „ 
from maJimg i(,e easier for gays i d 

lesbiam In th, armed services, nas 
Icf.rnj.ytosii/,er,n,lle„ceo/leSve' 

Since its inception, the poliey has 
ŝ en a doubhng ol ajschariei ô  . 
«rvlcc rncmhcra. to a i j l„c yeVr 
and a comparatile Increase in cam 
Plainis Of homose«,al har^amcm 
gfy rights organizauona wy 

"i"r<»<r ftas shut down any 
m.sia„„o,d |er ,h.d, . .s . idMich^^ 
[h. <rl '='^*«<:i"l«e director or 

Nsiworit, a gay rights Drgani,af,on 
that monitor, military jusfjee 

Whets «,a threats - Mr. Bencfji 

In cesiimony at the trial and In a 
P-̂  Inilnary l„,uiry bere I« t sum 
mer, *„nej.,es said p „ , , 7 . 

^ile a private is 
convicted in a gay 
^n's slaying, some 
fault the military. 

f n ^ , / ; *n face 
. " " • ^ ' " " " ' f ^ n d l n h l s c h a ' 
iTth ems,/""" *""'^<'"-
Thnhi, , homo-
Phobic curse, and threatened a m. 

" " l a ™ * . - I t ain't over" 
rh!^. Private Win 
' ' ^^ • ' " ' ' ' ' ' i n e gunner in tho loiT, 

«Med a homosexual 6y hii roam-
m«t«, Speciallat Rah.r. ,̂ ho Is rac-

day on Charges that he was a n , 7 

Sto^rs''-'^^-"^-^"^^ 

•hB, Specialis^ijhar waa 1 
niuic, raanipuJative tadlviduai wbHe t . e « c u . ^ p „ . , , ^ „ , J ^ ^ - . e 

« 1 question was whethe ftiv e 
Clover, amid a long weekond" b " 
^ " " i ^ f c P»"ylng, and b°'Ber­
ing had opporai.,ior to -cool o f f 
^ » P ' ' ' " ' ' " l n J ' l i > l rage and pre-
meditate the osaaulL 

Of Specialist Flafter, the ludee 

ft" that ••he's tho one who handed 

eoaai and me« up" Phvaie Wln-

military policeman testiri«t Spe*al 
1 '̂ Fis«,r, his clooies c^e?ed in 

Nuclear Bomb Factory Injures 3 
"» Vwk Timm n B, TIM N „ V„k Tlmm 

WASHINGTON, Dec B - A ch.mi 
" ' « P ' » ' - ' ' ' ' ^ o r n ; n g a t V n t t 
S.)rd'tb™? r̂°f/'̂ «*-T-n., 

I uiiee imrKers, one senouilv 

"iraL~^'-"-
The Incident occurred about 9 3o 

i n i . as •urkers iried to cloon up > 

Diat had been spilled last Friday 

with II e sodium to cause thr eiplo-
Jlon. plant officials saia. 

Ono worker waj airlifted lo a hos-

PUa.mChat,^ooBa.Tenn.,w",S?cc-

^ r , ^ ^ l - ""^ ""B^-ret K. Morro^^ 

iisr.n'-srrd'gr̂ ™"'-'-''-
The Energy Depanment Is assem-

"lins^team for an investigation. 

"IB. Lcihlmaiel Lethlmniei- as 
Private Winchell W,E taJen ,O 
hospital, m the earlier hSnng .pe 
-ai.=t Fisher swore that P*nva,e 
GiDver 5peu.»d homophobic epithptl 

S,e , 7 / " " " " " ^nd ccnfe '̂ea L 
the slayuig « he hurriedly washed 
bhod from the bat, ur^.n^he i^o 
checKed on the stricken Private C 
^hell. Specialist Fl.her«,a,Pr,v,„e 

T ^ r ' y t V ' Y ' ^ ' ' ^ heada^d saia, Yes, he is dead 
Witnesses testified that the assault 

was so severe that Private Win. 

Chell 5 face u„8u„racaBni2able.wiih 

c l ? H '""^ his h,aa 
"ticked open. Private Glover Jlfd 
nn« T ^ ' «"'->'l"e to testimony 
and threw pioody evldoncc in a 
dumpster. He i.as later arre'tea in 
thevT^l '"^ '"" ' ""- "t'° =B d 

n^i? ^"""^ ^'""^ 'he door and on his clothbig 
Last March. SpeciaJIsi Fijher ac 

•:ompaniea Private Winched to th. 
..onnoctlon m Nashv.„e, a , i °c 
favored by gays, witnesses said 1 ^ 
Dosslp soon went around me po,, T^. 
he Private winchell was ĥ moJe ̂  

"a e w ? r h T . " ' " " ' " ^ ^ " 'ha' Prl-

dams a former Navy nieaic knawn 
" ^ c X ' ? " - T ° Private 
8»t̂ S:Ll'̂ '̂ "'̂ ""°''-<'.-'-

"Pretty much everytjody In the 
eempany called „im' deVos"tor̂  
ntimes." Pnvaie u l̂nchell's pla,„n 
^ergeant. Michael Klcigen, ,^stif"3 
at the pretrial hearmg. -Tbey called 
him a'faggof sniff like tha i 
«oula .ay on a dally basis, A lot o 

h-h-'J^mr"''^'"''--"^--
s t r ' ^ i l T . " " " " " " ^ ' ^ "don't ask ' atr cture, Sergeam xiDlfgen testified 
^« surnmerthatnedecideatoinlor 
mally investigate after Spedali,, 
Flshrr described the nightclub v 
:-^>out Identifying Prlvatowinche 
The Sergeant said he suspected mat 
Private u/|nohell i.as gay hm Pr1 
vate Winchell denied ^ i Z l l l 
geant dropped ,he matter, ne test. 
fiefl, finally ucknowledglng ro the 

•-o",;5u!'t% '̂."^^*^»' 
At the same time, the sergeant 

s»id he did nothing to enforcl Army 
regulations against the sort of h"r 
asameni that Private winchell was 
aurfermg. "Evetybody was hav,n" 

h t r e i sonT; / " ' " ' " ' " " " "^ ' " " ' "^ 

CP theta, several witnesses testified 
"^-niPl^ed of homi 

Phobic denuncl.Qons or Private u.-|n-
^ e l l by ranking superiors. But nom-

t ^ ^ L ^ ' '^^*^ '̂'olated. the 
witnesses aaid. 'We aid a forma i G 
cornphtint and nothing was I n a 
^Ir, sergeant Klollgen testified Z 
^ ' i ; ' o7 t r " l r ' " ' " ' " ^ ' ' " ' " e=ne r -
mhl , / ,5 ^ ^ " ^ CatSpbell 
publ c affairs Office said It would 
naulre into the reponed complam 

t«> MGtrt.|,i might have happened 

Clinton Administration, the mllitarv 
cannot ingulre into a soldier's sex 11?̂  

"J ' ' -" ^'"tnailon can be dis-

wniie Bupromocisis In the Armv 

tivn orHur In October ihai iiiiends 
•he cour..manial manual to allot 



12,/ll./99 SAT 14:37 FAX APNSA IgOOl 



UNCLASSIFIED 
NSC/RMO PROFILE 

RECORD ID: 9909014 
RECEIVED: 13 DEC 99 13 

TO: BERGER 

FROM: PRESIDENT DOC DATE: 10 DEC 99 
SOURCE REF: 

KEYWORDS: DEFENSE POLICY 
MEDIA 

HUMAN RIGHTS 
POTUS QUESTIONS 

PERSONS: CLINES, FRANCIS WINCHELL, BARRY 

SUBJECT: POTUS REQUESTS NSC RECOMS RE 9 DEC NYT ARTICLE RE MURDER OF GAY 
SOLDIER 

ACTION: PREPARE MEMO FOR BERGER 

STAFF OFFICER: BOUCHARD 

FILES: PA NSCP; 

DUE DATE: 15 DEC 99 STATUS: S 

LOGREF: 

CODES: 

FOR ACTION 
BOUCHARD 

D O C U M E N T D I S T R I B U T I O N 

FOR CONCURRENCE 
ANDREASEN 
M0SA; 
LEAVY 
NAPLAN 

FOR INFO 
BINNENDIJK 
BRADTKE 
LACKEY 
RUDMAN 
SCHWARTZ 

COMMENTS: 

DISPATCHED BY 

OPENED BY: NSTSM CLOSED BY; 

DATE BY HAND W/ATTCH 

DOC 1 OF 1 

UNCLASSIFIED 



1£1001 

J ' C ••'.•C~\' 

l i - 10 -C, e, 

0^ ^ 

DEC 13 6:19 



Killer's Tii^^m Gay Soldier's Anguish 

2 

i 
o m n ca > 
ta cn % 

ar 

By FRANCIS X. CLWtJ 
FORT C A M P B E L U Ky, Ott. J _ 

>nd bludgwn sltyuig „ „ ^ 
private «fto feared expuiita, fr„i 

r m - . ^ . T J ' ""• "'"^ honioteiual 
•2"«"'*w»'«'»y««ct»uT.mar-
i i « ' ' l r n i f o i ^ „ 
™m, flawi in ih* 
puriut" policy. 

Winchell of Kaniu a»y .MO, «ai 
btat«n to death with a b«Mbil bat 
M h. 51.P. in M. b.rr«k, hSr„riy 

tritthcd - u month, of vUe name 
cauuia. raoMr nuaecrliic and m in-
qmnf into hi. pnvn.'S?. c h i i " -

Th» esun heard ooc of the jc . 

fBeditatM murd.1,. But hu t r i J S ^ 
"-I tht nparut charpt of 

iwmediniM munkr «nh iM«ja 
uithildins an tht final miMuba of Pri-

;'»i. w'nchcir.ureu.̂ ii.T^ 

J w e , It, toctpuon. th* pollci- has 

• .TJ?*'"' "»»"ixiuonJ u y 

the "Urecur of 

N«*,rt, a rqr rljhu orginUatta 
miimoniWfimiliitjyjuj'j, 

ewl'tlL**'- ""^ '"'™'>«" 'n 
nUbttt M thraiu," Mr. B » « ^ 

9V Pfllley unu alter S T U C ^ 

preltramary loquiry ntra l . „ m a . 
""""«» iaw ih« Prt».„ 

^'le a private is 
convictexi in a gay 

11" ^ i v n . 
The coun of flv* officw, anil en- ^ - w n / l C l B O I H a P O V 

itaiM men lonight prenoinccd hitn » » = ^ 

«d:;:i.«̂ rrr,.s.r̂ ^ —•— 
mciif to iDBanfw« iMM* ana tniuaiii in rka — • . . . . 
WHlan rrem the »nHe> n th iaa . 
"uual, had turn itu„t«l by P r h ^ 
Clover iqto a fiti figBL P r ^ wĵ h 

rKallaiad t«iih , b a S 3 | i S t ^ 
daya laiar ai PHviie wiaeWI I M . 

la pleading guUty n liw 
^ ? ; « £ ^ h«PUW far tauaney^ 
v»tt Qiever ,eauta a MCOM ^ 

Paher of Unealii, N e C o f s i p ^ 
*. ba<.b,|| bit .,4 raSSTlS 
«i« the t»aoli. "i -^Tjic „ 
r - . — .-n Monday, 
(or him to dit." 

TIi«onu<-i.ina»ilal, np lm w|ih 
WRiBwny tfaout ar ldupi^ dmk. 
•ma* and banadn biriMBnc 

f^,^.."^ " " ^ aokllen k i ^ 
'"•W. 'a queer." u d "a bamo.-
« u ireaad by th, rnrntoMoTL 
pur»ly « murder trial 

!* • Army hai mad* no eommcqi 

w ctfltrrwefslal poUcy tviui 

Sui My rlchti orBinlaaeu coo. 
I S r - i r " " • • • ^ • '•arte 
"Mpte of a liaia cnoa rooted hi 
•fomittMa, and tBat tha Cltatt Hi-
muiHtratiflti j -don taalt-BoUev far 
from making Uf, euKr tor plyi'aBd 

udduwra to thi ground in hij chU. 

wo. emearrawBent. ihouted ham» 
» ^ » f » . a » r f t n r « i , u , e d T i r 

eWUmaehtoa gunnar m the ioiif 

liAjlW ahomoaoqial hy h|, loo,̂ . 
mate. Sfwdahn r * w . «na U fit-
S? . i f " ! " " on Moo-

sJwto';.*''^ 
Prprai, Chwtri dcfniM team 

thai . 
mm the tasaoli. - i »as luic «> ""•'» " bring on tram Winehau wai gay hut Pn 

loriumiodl^. prl»at«waiaubMivS» aetiKwledsuig to th. 
Th. (aun.inmlal, rv4 .u . I H . ana a hfa.«;„ ^ ""wmani of loraa it. hiT?../!:-™ 

blood itood hy mt ambulBuice uiout-
•ng. ' L . ! him die' Let him aie'" 

hoipital. In the tarliar hearvg sp»-
ciiliw Fliher iwor* that Prlvai, 
O ôvif ipgwfd homoshoBle epithets 
* . .7 ? • eonfeiiad lo 
fill flaying ai he humedly wimtd 
blood from tho Dat. When th« two 
lAttkcd an HM ilnckcn Private Win. 
chcU. SpeeialUr Fliher laid. Private 

said. "Vai, he la dead." 
'"tmtuct icsariad that the asiault 

Priv*'* *in-
aiali, f»c. waa imrKogniabie, w„h 
hll tyn (wouaa .<hut and hu head 
cracked open. Prlvaia Claocr lied 
™ »«•"•• "wrtlBS to testimony, 
and ihr«« Moody evidence in i 

hw room by uivejtigamfi, ,(,0 sa.d 
Uiay found blood ii4ini on the loor 
and on hli claihine. 
„ ^ Spesiaiiit Fisher ac. 
cpmpanwd Prhate vii„ehtU to me 
S r ^ l ? * "w^*""". a mghiclub 
ravDr«d by gayi wlincHn said, and 
wsip Mon weM around tho pan that 

uiL TMtimnay nublishtd thai Pn-
»an winchail hmi dated « lemal, 
impenonaiar K me dubi Cal AO-
iamt, I former .Vavy madic known 

WtachtU IMI Jmy a KM, calm 
gentleman. 

•Pretty miKA eveiynady in OK 
" " P * ? ' him derogiury 
" " • a . Pnwii, *inehe|I'» plaixm 
ieriaani.meh«Kl„fge„. 
a cha pretrial hearmg. "They called 
wm a faggot' and stuff Uka UUt. I 
•ouM lay an 1 daily baiK. A lot of 

"^ni l town 
In ihe dumpi," 

Deapito the maitary-] "don't ask • 
i V - T " " ««»tllleO 
Ion tumnter that ho decided lo infer-
maJly InvoiagMe ftitr Speclalisi 
FHher dMcribcd dM nightclub visit 
"imoue Idenuiying Private *lnehell 
itia •ergeam laid he suspected that 
Pn»BM Wincheil wai gay hut Pn. 
vate Wtoeh.ll denied C 

a«d a hraggait. 

B ^ J ' S H ^ ^ Col GMT 
"J^V<«k» « • ( wtaibtr Private 

n^ki tonkins pinyto, ina WckeN 
'nt nad oppORimiiy tg j f j -
from I point of miilal rage and Br» 
medliaia the ueMih. ^ "*~»"^ 

Of Speclaliji FUfter, the M m 
Mrrawd It hM hen aBpulatrt S 
act that-ho'a tfte a n . - S i h S d S 

accueed the bK-M«j "Tnid hlni to 
r > m jBd matt ,p'. PHvue 

On the menimc l ih. ilaylni a 

>" Fisher, hia etoihea eoveST" 

Blast at a Nuclear Bomb Factory Injures 3 
•v Tha Ite* TBI* — • r TIM Ka* Ti>% -pnia 

WASHINGTON. D«. a - A d w n l -
cal otploaion this moming at a aude-
ar bomb faemry m Oak Ridge, Tcna, 
uijurri three vorlnn. om^loutS' 
and conuffllitated a fdunh ««iitar 
•"Ith uranium. -w^er 

The utcldem occurred afioin l - j i 
a.m. a» wotlcrr] tried to dun on a 

that had been apUM lajt Frtiuv 
fctnoaimg. pounai, ^ i ^ r . r e ^ i i 
with the Mdluin to ctuic ihe amt» 
lion, plant ofiicial] jaia. 

' • ^ O ' »frllfted m a hoa-
Piialin cnatiiinooia. Tenn.. viih lec-

W» body, aid M v u m K. Mornw. 
kcting vice preildem hir defena. pro-

^craa^ Much fuai me facioiy for 
"B« Dcoanmcm o( Energy. The 

eomflcta,, Ihe laid. Two oihtrt with 
' " J ^ admmed to a hot-

piial In Oak Ridga. 
HfOapanmantls 

bluig a HUB far a. em<tl. . .„. . 

^ • — i . , •...i—.ieaBing lo the 
amaxcmeni of wme In his audience 
Bic -tfto miUlary hai a policv of 

aald ha did nothing to enf.rc. Army 
regulacloni .gum, the son of har-
"•maia dut Piivue winchell wa* 
Jullortng. "Everybody waa hav^j 
mn. thoiergeantialdlnaipiaining 
his reaiealng. * 

In the wdicr ol Raruameni and 
wtraeaee, teeiifled. 

»«?»T 'J" =«'Pl»"»«0 of homo. 
Pfloblc deauadatlau of Private WUi-
cheu by ranking wperlart. But noih-
ini cams of their complaints that 
Army policy had been vtoiated, the 
-tuieMee lald. 'W, did e formal 1 o 
compUmi and netting was done, 
air, Sergeant BeUgen testified to-

I ''»y.'«'m1ngtoUi»iBjpe«orgener. 
al» oBiee h«T«L n>e Fon CaiSpbeU 

' PUhUe affaire oOla lald it would 
mqulrt mm the reponed ismplalnt 
".'r'i ""S*' '»»PP«ned. 

Under the nolicy mtroducad by the 
Clinton Admlnifinaoa die muiiary 
cannot inquu, mto , ^Mler-, lUe 
unleii there u dear evidence of no. 
moKniBl canduei. Bn gays who vol-
onreer this imeroutjon can be dli-
I ^ ^ J Z ^ ' T " """"""al. After 
ma winehol' (laying and r<ponj of 
•hii« supremaeiaii in the .̂ rmy 
Prealdent ainton iigned an eiecu. 
n»e orfler in Octooer ihat ar.iends 
me eoun.martisl m to allow 
jmlBai to weigh haiKnme lacton In 



JANET E. HALLEY 
: e finally hiave refoiins in the implenienia-
tion of the compromise "dont ask, don̂ t 
teD, don't pursiie* poliiy meant to .settle 

. the issue of gayi in the milita^ 
CKnton lulministratipn r^ulationa cbntinafe to vasik̂  ̂ f , 

• policy worse even than tbe statute adoptied by Congress. 
Recent events implicitly confirm what critica have said. 
all along: This policy is no compromise. It's outright anti­
gay. Much of that can't be. fixed without the cooperitiQn 
of Congress. But any future president could take the 
following steps toward fairness without seeking new 1 -̂
islatiori: f -

• Restore "doni't asL''This part of the supposed, com­
promise never made it into the statute or the Clinton 
administration's implementing regulations. It appears 
only in informal "gvddelin^" where it is always coupled 
With j i warning that it is mienforceable chitchat The 
hew directives dont chiange that Commanders can stfll 
ask service maribCTS vrtiether they are gay y?henever 
they please. "Dont ask" should be mandated and b̂ Î&ed 

• Up with procedure for its enforcement .• 
-.>,;yi J-t̂ arrow the gixjunds far discharging people, JTUe 

statute says that commanders niiist -̂ iroicras semce ' 
niembers for discharge if they "tdl" or if they ̂ jgage in . 
bodily contacts that "manifest a pr6peiisrtĵ  t»*erigage iij U 
'kaine-sex erotic acts. But Clinton ĵ hpiî stî itioh ' 
tions still go way beyond tliat, requiring roini^^ fb. ; 
start prtxeedings against service inmbfeî  TOIO fcjve eit-~ r 

vvgaged jn conduct that manifests a prop^aify. V 
i .IVarious military enfotcers have ;̂ eddted,thiat t^^ 

' could include having â  gay ftiend, 
cutting your hair a certain way, or 
objecting to the "dont ask, dont tell", 
pohcy. This is a viciously antigiay 
rule, allowing for arbitrary, even 

"imaginary charges, and the new . ;.. 
guidefines do nothing to alter it The • ' ̂  ; 
hew president should stq)ulate' that proceedings cannot 
begin without cotroborated evidence of specifically sexT 
ual contact r^'^} 

• Allow service members to chaflenge. commiahders' 
dedsioins to initiate discharge proceedings. MSIinton ad̂  
ministration regulations still allow commanders to decide 
unilaterally what ironduct , properly triggers, discharge 
procee^ngs. If your, conimahder thinks'̂ thit you've 

. manifested a propensity -r .bang! jr. youVe.in. 

Clinton GO 
' %ut he t 



' proceedings, and you must be kicked out of the Ir^tary 
unless you proVe you have no propensity. You have ho 

i way of challenging that tr^;gerihg decision. Cknnnjand-
• ierti' teh be as arWtKtry as thiey like. This is tyrjiiiny; not 
iacvr.̂ Service membert should have standing to challenge 
'every dement df tlie'fe^ ' 

I Renis|ale new directives pur-
; poft to iiimt inve^ti£ia6ons, but iealfy they just clarify 

iild do'it, 
Hasn't. 

who decides: commanders. Nor is it 
new to say they can consult top mili-

' taiy lawyers. And we know"^iat ad­
vice they win get Navy lawyers have 
urged commanders to investigate a 

_ _ _ _ _ seiMce member who has merely 
s come oiit as gay until they find evi­

dence-of same-sex acts. In one memo, Air Forcie lawyers 
adyis^ that if investigators stumble on. evidence impli­
cating other service members, so much the better, com­
manders should "be creative", about how to run a witch 
hunt The Mairines' top lawyers have allowed coinmand-
ers.to hold susped«d service members for up to 10 days 
without providing them with access to legal advice. I f s 
i toe fQr.siibsfan not merely procedural, "dont pur­
sue" rules. 

i":] Stbp'invlendihg that the policy is k good one. The 
Clinton admiiiistration has repciatedly misled the i>ublic 

. -and courts about "don't ask, don't teti." It pretends that 
the policy punishes service mfembers; "not for-wh'ff Ihey 
are but-for itfeit they do.' ;T3ie new directivjes Udlb ib^ 
hmd .this tired old fig leaf ry^ again. ButihoiTioBWlal 
idiEoitity - not homOsexual ada TeaSy is the cr^^^ 
sue at every procedural m<Hnent " r . : / r 

^ The Clinton admuiistrafipn has finther p i ^ ^ th6. 
public by avoiding fornial promulgation of its implo^ 
ing regulations. I t has dudced ,^e AdministratiTOJn^^ 
dure Acf s.public notice and comment period anditEN 
process rules. Thus the r^ulations remain unpii 
and few people know what ttey .are or even hov 
out The r^tflations should Wdergo the 
Admimstrative Procedures A t t . 

President Qinton wiaiited to end discriminiatioS Sitlil 
ariheal fofx*es,'btit he has instead presided oveivtlfeSciSti?; 
t^onahzation of antigjiytanimusfMjmy of 
things about "dont asl^^Stjfi't'iteH" "(OTtie^n^ 
congressional statute but f i t ^ )Ms.implem t̂̂  
A new preddent.can undo his;ir 

Jand E-H<jJley is 'ihemdhm 
to the MiUtaryVAkti-GmPJ^''''-^^^^ 
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THE SECRETARY OF DEFENSE 
1000 DEFENSE PENTAGON 

WASHINGTON. DC 203O1-1O0O 

MEMORANDUM FOR INSPECTOR GENERAL. DEPARTMENT OF DEFENSE 

SUBJECT: Implementaiion of the Policy on Homosexual Conduct in the Military 

This August, the Department of Defense, following an extensive review of the 
Department's implementation of the homosexual conduct policy, issued additional guidance 
intended to improve the application and enforcement of the policy. The Military Depanments 
are preparing the issuance of their instmctions to the field to implement this guidance. 

As I have previously indicated, I am determined that the policy on homosexual conduct 
m the military be clearly understood and fairly enforced. This is critically important, as the 
effectiveness of the Depanment's application and enforcement of the policy has a direct 
relationship to unit cohesion and readiness. 

Therefore, I am today asking that you initiate an assessment of the environment at 
representative installations that you select within each Military Department with respect to the 
application of the homosexual conduct policy. This as.sessment will include a review of the 
extent to which the harassment of service members based on perceived or alleged homosexuality 
may occur. The extent to which disparaging speech or expression with respect to sexual 
orientation occurs or is tolerated should also be assessed as this can undermine good order and 
discipline. Please provide me with your assessment within 90 days. 

f̂ oo® oasoaxa DSN oĝ e gst zoz xva zvz i am ee/t-r/zr 



UNDER SECRETARY OF DEFENSE 
400O D E F E N S E PENTAGON 

WASHINGTON, D C . 20301-4000 

^ AUG I 2 1999 
READINEBS 

MEMORANDUM FOR SECRETARIES OF THE MIUTARY DEPARTMENTS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE 

SUBJECT: Guidelines for Investigating Threats Against or Harassmeni of Service Members 
Based on Alleged Homosexuality 

As icrominendcd in the 1998 Report to the Secretaiy of Defense on the Effe^ 
the Appl«^oon and EnforceiBent of the Dq)artmait s Policy on Homosexual Conduct in the 
Military, this memorandum reiterates existing policy regarding the investigation of threats 
a g w or harassment of service membcis on the basis ofalleged homosexuality Service 
members should be able to repon crimes and harassmem free from fear of haim. reprisal or 
iTuppropnatc or madequaie govemmental response. Cotmnanders must take appropriate' actions 
m such mstanccs. with due consideration given to the safety of persons who report threats or 
harassment, and see that persons found to have made threats or engaged in threateninp or 
harassing conduct are held fully accountable. 

Under DoD policy, a commander may initiate an investigation into homosexual conduci 
only upon receipt of credible infoimalion of such conduct. The fact that a service inember 
rjwts bemg threatened or harassed because he or she is said or is perceived to be a homosexual 
shaa not by iteclf constitute credible information justifying the initiaiion of an investigation of 
thctbreatened or harassed service member. Credible information exists orjy when information 
considering its source and the sutromiding circumstarjces. supports a reasonable belief that a 
service member has engaged in homosexual conduct. 

The report of a threat or harassment should result in the prompt investigation of the threat 
or harassment Itself Investigators should not soUcit allegations conccndng the sexual orientation 
or bomosexual conduct of the threatened or harassed person. If. during the course of an 
invKtigatioii, information is received that the service member has engaged m homosexual 
conduct, commanders shall carefiilly consider the source of thai infonnation and the 
cxrcumstancses under which it was provided in assessing its credibility. Such information does 
not negate the need to investigate the alleged harasser. 

guidance is effixtively disseminated to ainevels of con^^ 
is made pan of trainmg programs for law enforcement personnel, coimnandeis. supervisors and 
incorporated m the training required by section 654(d) of title 10, United States Code 

Rudy de Lson 
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UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, O.C. 20301-4000 

peRSOMNEL AND 
KBAOWiSSS 

AUG I 2 1999 

MEMORANDUM FOR SECRETARIES OF THE MnJTARY DEPARTMENTS 

SUBJECT: Implementation of Recommendations Conceming Homosexual Conduci Policy 

The Department of Defense is committed to the fair and even-handed application and 
enforcement of its policy on homosexual conduct in the military. An April 1998 report 
responded to the Secretary of Defense tasking to review how well the Department's policy on 
homosexual conduct is being applied and enforced. That report provided an analysis of the data 
on separations for homosexual conduct in Fiscal Year 1997, as well as a discussion of various 
issues arising under the policy, and made several rKX)mmendaaons. Since that time, my office 
has continued to analyze the data and issues discussed m Oic April 1998 report, as well as the 
data conceming separations based on homosexual condnct in Fiscal Year 1998. It is now 
appropriate to take the actions outlined below to ensure that ihe Department's policy is being 
properly applied and enforced. 

First, as the April 1998 report makes clear. Ihe majority of homosexual conduct discharge 
cases involve minimal or no investigation; that is also confirmed by ihe data that were analyzed 
for Fiscal Year 1998. As a result, many insiallatiOD-level attomeys have not had occasion to 
build practical expettise in the special rules applicable in this area. Accordingly, the April 1998 
rqjort found that, in miore complex investigations, it has become common practice fbr 
installation judge advocates to consult for advice with more experienced judge advocates in 
higher headquarters legal offices. The review recommended that the Department issue guidance 
specifying that such consultation is recommended before initialing invesiigations into alleged 
homosexual conduct. 

Second, the April 1998 report concluded that little or no investigation should be 
necessary in most cases where a service member has made a statement acknowledging his or her 
homosexuality and does not contest separation. The report recognized, however, that it is 
appropriate in some circumstances to midenake an investigatioa to determine whether 
recoupment of financial benefits is warranted, or whether a service member's statement may 
have been fabricated in an effort to avoid a service obligation. To ensure appropriate review of 
such cases, the report recommended that prior authorization at the Military Depariment 
secretarial level be obtained for any substantial investigation of this nature. 

Third, the April 1998 report noted that each Sovice devotes substantial effon to training 
commanders and attomeys on the Department's homosexual conduct policy. Notwithstanding 
these efforts, sonae commanders, attomeys and investigatois report tha they have not received 
ttainitig. Accordingly, the repm recommended that the Military Departments issue guidance 
diret̂ ng that Service Inspectors General include as a specific item of inteitsst for inspection the 
training of all those charged with implementing the homosexual conduct policy. 
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In order to implement the recommendations and findings of the April 1998 report. I 
request that you issue guidance as follows: 

* Recommend that, to promote consistent and fair\>plication of the law and policy, 
installation level staff judge advocates wmsult with senior legal officers at higher 
headquarters prior to the initiation of an investigation into alleged homosexual 
conduct. This guidance should make clear that the responsibility to deteimine when 
credible information exists - i.e., to deteirmine whether the information [qported 
supports a reasonable belief that a service member has engaged in homosexual 
conduct, such that an investigation is appropriate - remains with conunanders. 
Commanders are best equipped to assess the credibility of the information provided, 
taking into account, for example, whether the stress of basic training may affect the 
reliability of a statement 

* Ensure that initiation of any substantial investigation into whether a service member 
made a statement regarding his or her homosexuality for the purpose of seeking 
separation be approved at the Military Department secretarial level. 

* Ensure that Service Inspectors General include as an item of specific interest in their 
inspections the training of those charged wilh application and enforcement of the 
policy on homosexual conduct - i.e.. commanders, attomeys. and investigators. 

Please provide your draft implementing guidance on these matters to Mr. Frank Rush, 
Principal Deputy Assistant Secretary of Defense for Force Management Policy, within 30 days. 

Rudy de Leon 

TOTflL P.05 
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UNITED STATES CODE SERVICE 
Copyright 1999, LEXIS Law Publishing, a d i v i s i o n of Reed E l s e v i e r Inc. 

A l l r i g h t s reserved. 

*** THIS SECTION IS CURRENT THROUGH 106-21, APPROVED 4/19/99 *** 

TITLE 10. ARMED FORCES 
SUBTITLE A. GENERAL MILITARY LAW 

PART I I . PERSONNEL 
CHAPTER 37. GENERAL SERVICE REQUIREMENTS 

10 uses § 654 (1999) 

§ 654. P o l i c y concerning homosexuality i n the armed forces 

(a) Findings. Congress makes the f o l l o w i n g f i n d i n g s : 
(1) Section 8 of a r t i c l e I of the C o n s t i t u t i o n of the United States commits 

e x c l u s i v e l y t o the Congress the powers t o r a i s e and support armies, provide and 
maintain a Navy, and make rules f o r the government and r e g u l a t i o n of the land 
and naval forces. 

(2) There i s no c o n s t i t u t i o n a l r i g h t t o serve i n the armed forces. 
(3) Pursuant t o the powers conferred by section 8 of a r t i c l e I of the 

C o n s t i t u t i o n of the United States, i t l i e s w i t h i n the d i s c r e t i o n of the Congress 
to e s t a b l i s h q u a l i f i c a t i o n s f o r and conditions of service i n the armed forces. 

(4) The primary purpose of the armed forces i s t o prepare f o r and t o p r e v a i l 
i n combat should the need a r i s e . 

(5) The conduct of m i l i t a r y operations requires members of the armed forces 
to make e x t r a o r d i n a r y s a c r i f i c e s , i n c l u d i n g the u l t i m a t e s a c r i f i c e , i n order t o 
provide f o r the common defense. 

(6) Success i n combat requires m i l i t a r y u n i t s t h a t are characterized by high 
morale, good order and d i s c i p l i n e , and u n i t cohesion. 

(7) One of the most c r i t i c a l elements i n combat c a p a b i l i t y i s u n i t cohesion, 
t h a t i s , the bonds of t r u s t among i n d i v i d u a l service members t h a t make the 
combat e f f e c t i v e n e s s of a m i l i t a r y u n i t greater than the sum of the combat 
ef f e c t i v e n e s s of the i n d i v i d u a l u n i t members. 

(8) M i l i t a r y l i f e i s fundamentally d i f f e r e n t from c i v i l i a n l i f e i n t h a t - -
(A) the e x t r a o r d i n a r y r e s p o n s i b i l i t i e s of the armed forces, the unique 

co n d i t i o n s of m i l i t a r y service, and the c r i t i c a l r o l e of u n i t cohesion, r e q u i r e 
t h a t the m i l i t a r y community, while subject t o c i v i l i a n c o n t r o l , e x i s t as a 
sp e c i a l i z e d s o c i e t y ; and 

(B) the m i l i t a r y s o c i e t y i s characterized by i t s own laws, r u l e s , customs, 
and t r a d i t i o n s , i n c l u d i n g numerous r e s t r i c t i o n s on personal behavior, t h a t would 
not be acceptable i n c i v i l i a n society. 

(9) The standards of conduct f o r members of the armed forces regulate a 
member's l i f e f o r 24 hours each day beginning at the moment the member enters 
m i l i t a r y s tatus and not ending u n t i l t h a t person i s discharged or otherwise 
separated from the armed forces. 

(10) Those standards of conduct, i n c l u d i n g the Uniform Code of M i l i t a r y 
J u s t i c e , apply t o a member of the armed forces at a l l times t h a t the member has 
a m i l i t a r y s t a t u s , whether the member i s on base or o f f base, and whether the 
member i s on duty or o f f duty. 

(11) The pervasive a p p l i c a t i o n of the standards of conduct i s necessary 
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because members of the armed forces must be ready at a l l times f o r worldwide 
deployment t o a combat environment. 

(12) The worldwide deployment of United States m i l i t a r y forces, the 
§international r e s p o n s i b i l i t i e s of the United States, and the p o t e n t i a l f o r 
involvement of the armed forces i n actu a l combat r o u t i n e l y make i t necessary f o r 
members of the armed forces i n v o l u n t a r i l y t o accept l i v i n g c onditions and 
working c o n d i t i o n s t h a t are o f t e n spartan, p r i m i t i v e , and characterized by 
forced intimacy w i t h l i t t l e or no privacy. 

(13) The p r o h i b i t i o n against homosexual conduct i s a longstanding element of 
m i l i t a r y law t h a t continues t o be necessary i n the unique circumstances of 
m i l i t a r y s e r v i c e . 

(14) The armed forces must maintain personnel p o l i c i e s t h a t exclude persons 
whose presence i n the armed forces would create an unacceptable r i s k t o the 
armed forces' high standards of morale, good order and d i s c i p l i n e , and u n i t 
cohesion t h a t are the essence of m i l i t a r y c a p a b i l i t y . 

(15) The presence i n the armed forces of persons who demonstrate a propensity 
or i n t e n t t o engage i n homosexual acts would create an unacceptable r i s k t o the 
high standards of morale, good order and d i s c i p l i n e , and u n i t cohesion t h a t are 
the essence of m i l i t a r y c a p a b i l i t y . 

(b) Policy. A member of the armed forces s h a l l be separated from the armed 
forces under r e g u l a t i o n s prescribed by the Secretary of Defense i f one or more 
of the f o l l o w i n g f i n d i n g s i s made and approved i n accordance w i t h procedures set 
f o r t h i n such r e g u l a t i o n s : 

(1) That the member has engaged i n , attempted t o engage i n , or s o l i c i t e d 
another t o engage i n a homosexual act or acts unless there are f u r t h e r f i n d i n g s , 
made and approved i n accordance w i t h procedures set f o r t h i n such r e g u l a t i o n s , 
t h a t the member has demonstrated t h a t - -

(A) such conduct i s a departure from the member's usual and customary 
behavior; 

(B) such conduct, under a l l the circumstances, i s u n l i k e l y t o recur; 
(C) such conduct was not accomplished by use of force, coercion, or 

i n t imidat ion ; 
(D) under the p a r t i c u l a r circumstances of the case, the member's continued 

presence i n the armed forces i s consistent w i t h the i n t e r e s t s of the armed 
forces i n proper d i s c i p l i n e , good order, and morale; and 

(E) the member does not have a propensity or i n t e n t t o engage i n 
homosexual acts . 

(2) That the member has stated t h a t he or she i s a homosexual or bi s e x u a l , or 
( words t o t h a t e f f e c t , unless there i s a f u r t h e r f i n d i n g , made and approved i n 
^ accordance w i t h procedures set f o r t h i n the r e g u l a t i o n s , t h a t the member has 
/ demonstrated t h a t he or she i s not a person who engages i n , attempts t o engage 
\ i n , has a pr o p e n s i t y t o engage i n , or intends t o engage i n homosexual acts. 

(3) That the member has married or attempted to marry a person known t o be of 
the same b i o l o g i c a l sex. 

(c) Entry standards and documents. 
(1) The Secretary of Defense s h a l l ensure t h a t the standards f o r enlistment 

and appointment of members of the armed forces r e f l e c t the p o l i c i e s set f o r t h i n 
subsection ( b ) . 

(2) The documents used t o e f f e c t u a t e the enlistment or appointment of a 
person as a member of the armed forces s h a l l set f o r t h the pr o v i s i o n s of 
subsection ( b ) . 
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(d) Required b r i e f i n g s . The b r i e f i n g s t h a t members of the armed forces receive 
upon e n t r y i n t o the armed forces and p e r i o d i c a l l y t h e r e a f t e r under s e c t i o n 937 
of t h i s t i t l e ( a r t i c l e 137 of the Uniform Code of M i l i t a r y J u s t ice) s h a l l 
include a d e t a i l e d explanation of the ap p l i c a b l e laws and r e g u l a t i o n s 
§governing sexual conduct by members of the armed forces, i n c l u d i n g the p o l i c i e s 
prescribed under subsection (b). 

(e) Rule of c o n s t r u c t i o n . Nothing i n subsection (b) s h a l l be construed t o 
re q u i r e t h a t a member of the armed forces be processed f o r separation from the 
armed forces when a determination i s made i n accordance w i t h r e g u l a t i o n s 
prescribed by the Secretary of Defense t h a t - -

(1) the member engaged i n conduct or made statements f o r the purpose of 
avoiding or t e r m i n a t i n g m i l i t a r y service; and 

(2) separation of the member would not be i n the best i n t e r e s t of the armed 
forces. 

(f ) D e f i n i t i o n s . I n t h i s section: 
(1) The term "homosexual" means a person, regardless of sex, who engages i n , 

attempts t o engage i n , has a propensity t o engage i n , or intends t o engage i n 
homosexual acts, and includes the terms "gay" and "lesbian". 

(2) The term "bisexual" means a person who engages i n , attempts t o engage i n , 
has a pr o p e n s i t y t o engage i n , or intends t o engage i n homosexual and 
heterosexual acts. 

(3) The term "homosexual act" means--
(A) any b o d i l y contact, a c t i v e l y undertaken or pass i v e l y permitted, 

between members of the same sex f o r the purpose of s a t i s f y i n g sexual desires; 
and 

(B) any b o d i l y contact which a reasonable person would understand t o 
demonstrate a propensity or i n t e n t t o engage i n an act described i n subparagraph 
(A) . 

HISTORY: (Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e G, § 
571 ( a ) ( 1 ) , 107 Stat. 1670 . ) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Other p r o v i s i o n s : 
Regulations. Act Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e G, § 

571(b), 107 Stat. 1673, provides: "Not l a t e r than 90 days a f t e r the date of 
enactment of t h i s Act, the Secretary of Defense s h a l l r e v i s e Department of 
Defense r e g u l a t i o n s , and issue such new reg u l a t i o n s as may be necessary, t o 
implement s e c t i o n 654 of t i t l e 10, United States Code, as added by subsection 
(a) . " . 

Savings p r o v i s i o n . Act Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e 
G, § 571(c), 107 Stat. 1673, provides: "Nothing i n t h i s s e c t i o n or se c t i o n 654 
of t i t l e 10, United States Code, as added by subsection (a), may be construed t o 
i n v a l i d a t e any i n q u i r y , i n v e s t i g a t i o n , a d m i n i s t r a t i v e a c t i o n or proceeding, 
c o u r t - m a r t i a l , or j u d i c i a l proceeding conducted before the e f f e c t i v e date of 
re g u l a t i o n s issued by the Secretary of Defense t o implement such se c t i o n 654.". 

Sense of Congress. Act Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e 
G, § 571(d), 107 Stat. 1673, provides: " I t i s the sense of Congress t h a t - -

"(1) the suspension of questioning concerning homosexuality as p a r t of the 
processing of i n d i v i d u a l s f o r accession i n t o the Armed Forces under the i n t e r i m 
p o l i c y of January 29, 1993, should be continued, but the Secretary of Defense 
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may r e i n s t a t e t h a t questioning w i t h such questions or such revised questions as 
he considers appropriate i f the Secretary determines t h a t i t i s necessary t o do 
so i n order t o e f f e c t u a t e the p o l i c y set f o r t h i n section 654 of t i t l e 10, 
United States Code, as added by subsection ( a ) ; and 

" (2) the Secretary of Defense should consider i s s u i n g guidance governing 
§the circumstances under which members of the Armed Forces questioned about 
homosexuality f o r a d m i n i s t r a t i v e purposes should be afforded warnings s i m i l a r t o 
the warnings under se c t i o n 831(b) of t i t l e 10, United States Code ( a r t i c l e 31(b) 
of the Uniform Code of M i l i t a r y J u s t i c e ) . " . 

INTERPRETIVE NOTES AND DECISIONS 
1. Generally 
2. C o n s t i t u t i o n a l i t y 
3. Standing 
4. I n j u n c t i o n 
5. A p p l i c a t i o n 

1. Generally 
In deciding to issue preliminary injunctions in case brought by six gay or 

lesbian members of armed forces challenging constitutionality of law embodying 
"don't ask, don't tell" policy, district court should have required plaintiffs 
to prove likelihood of success on merits rather than only "serious questions 
going to merits," since governmental policies implemented through legislation or 
regulations developed through presumptively democratic processes are entitled to 
higher degree of deference and should not be enjoined lightly. Able v United 
States (1995, CA2 NY) 44 F3d 128, 67 BNA FEP Cas 1095, 65 CCH EPD P 43399. 

Claim of members of United States Armed Services, alleging that they are 
homosexuals and that Services' policy and regulations as to homosexuals violated 
their right to equal protection, is not dismissed, because although government 
is entitled to deference where constitutional rights of service members are 
implicated, plaintiffs are entitled to attempt to prove that findings underlying 
statute are based solely on prejudice or fear of prejudice, or otherwise that 
there is no rational relationship between statute's classifications of gay and 
lesbian service members and legitimate government purpose. Ajbie v United States 
(1994, ED NY) 863 F Supp 112, app den (1994, ED NY) 870 F Supp 468, 67 BNA FEP 
Cas 1092, remanded (1995, CA2 NY) 44 F3d 128, 67 BNA FEP Cas 1095, 65 CCH EPD P 
43399. 

M i l i t a r y ' s "Don't Ask, Don't T e l l " p o l i c y , implemented under 10 USCS § 654, 
which discharges homosexuals from m i l i t a r y service who admit t o being 
homosexuals, d i d not s u b s t a n t i a l l y f u r t h e r government's i n t e r e s t i n preventing 
u n i t p o l a r i z a t i o n as required under heightened s c r u t i n y standard of F i r s t 
Amendment, where s i l e n t homosexuals were allowed to serve, even though they 
s t i l l could read gay l i t e r a t u r e , frequent gay bars, march i n gay r i g h t s parades, 
and v o c i f e r o u s l y advocate r i g h t of gays t o serve, thus causing same degree of 
debate, unrest, and p o l a r i z a t i o n as t h a t caused by person who admitted 
h o m o s e x u a l i t y . T h o m e v U n i t e d S t a t e s DOD (1996, ED Va) 916 F Supp 1358, 71 BNA 
FEP Cas 565, summary judgment gr, dismd (1996, ED Va) 945 F Supp 924 and a f f d 
without op (1998, CA4 Va) 139 F3d 893, reported i n f u l l (1998, CA4 Va) 1998 US 
App LEXIS 6904 and c e r t den (1998, US) 142 L Ed 2d 307, 119 S Ct 371. 

2. C o n s t i t u t i o n a l i t y 
I n a c t i o n by 6 s e l f - i d e n t i f i e d homosexual members of Armed Services, court 

declares 20 USCS § 654 c o n s t i t u t i o n a l , where s t a t u t e p r o h i b i t s statement " I am 
homosexual or have homosexual p r o p e n s i t i e s , " because § 654(b)(2) advances a 


