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Article Text: -

LOS ANGELES, Jan. 28 -- A Federal district judge ruled today that the
Pentagon’s ban on homosexuals was unconstitutional and permanently
enjoined the military services from discharging or denying enlistment to
gay people ’‘in the absence of sexual conduct which interferes with the
military mission.’

The judge, Terry J. Hatter Jr., then ordered the Navy to reinstate
permanently Petty Officer V. Keith Meinhold, 30, who was discharged last
year after proclaiming his homosexuality on national television. Judge
Hatter ruled that the Navy’s action violated the Constitution’s guarantee
of equal protection.

Lawyers familiar with the case said the order applied to all branches
of the armed services in Judge Hatter’s jurisdiction, the Central District
of California, and was not binding elsewhere, although it could be
persuasive in other cases. 'This is a great decision, but it has greater
political impact than legal impact,’ said one of Mr. Meinhold’s lawyers,
John McGuire of the Los Angeles firm of White & Case.

The crucial question now was whether the new Clinton Administration,
which has pledged to end the military’s ban on homosexuals, will permit
the Navy to appeal the decision. The Pentagon declined to comment on the
ruling tonight.

Comparison With Segregation

In Judge Hatter’s order, which was issued late this afternoon, he
wrote: ’‘Gays and lesbians have served, and continue to serve, the United
States military with honor, pride, dignity and loyalty. The Department of
Defense’s justifications for its policy banning gays and lesbians from
military service are based on cultural myths and false stereotypes. These
justifications are baseless and very similar to the reasons offered to
keep the military racially segregated in the 1940’s.’

Homosexual-rights advocates applauded the Federal court ruling, saying
it provided the Clinton Administration new ammunition to counter arguments
from the Joint Chiefs of Staff and supporters of the ban in Congress.

‘The real impact of this decision will be political not legal,’ said
Kevin Cathcart, a lawyer who is executive director of the Lamba Legal
Defense and Education Fund, a group that promotes gay rights. ‘The
question right now is how will Congress react and will it press this issue
further.’

Judge Refers to Studies
Judge Hatter ruled that the military policy violated Mr. Meinhold’s

rights to equal protection under the Fifth Amendment and, citing several
Pentagon and other Government studies, that there was no rational basis
for discrimination against gay men and women in the military.

One of the sailor’s lawyers, Christopher Rudd, hailed the ruling. ‘A
U.S. District Court judge has ruled that the U.S. Navy’s policy banning
gays from military solely based on their status is unconstitutional



because it is discrimination based on prejudice and has no rational
basis,’ he said. ’'If this decision is upheld on appeal, it doesn’t matter
what Congress does.’

Mr. Meinhold, an airborne sonar analyst and instructor, has become a
national symbol of the fight by homosexuals to lift the longstanding
policy of excluding gay people and discharging them if found out. He
joined the Navy at the age of 17 in 1980 and has never been accused of
sexual misconduct. After he publicly announced his sexual orientation last
year on a program on ABC, the Navy relieved him of duty at the Moffett
Field Naval Air Station in Mountain View, Calif., south of San Francisco.

The sailor sued, and last November Judge Hatter issued a temporary
injunction ordering the Navy to reinstate Mr. Meinhold while his case was
argued. The order today made the injunction permanent and extended it to
all other people as well.

If upheld or allowed to stand, the order would reverse numerous
previous Federal court rulings generally upholding the military policy on
the ground that the armed forces are permitted to use their own judgment
on such matters.

But today Judge Hatter, relying on a 1992 ruling by the Court of
Appeals for the Ninth Circuit, in San Francisco, wrote that the court
'cannot merely defer to the ‘military judgment’ as the rationale for the
policy -- the court must consider the factual basis underlying the
‘military judgment.’ '

Cheny Comments Cited

He then cited numerous Government statements and documents that he
said undermined the rationale for the exclusion, including televised
comments by former Secretary of Defense Dick Cheney. He also cited a study
commissioned by the Defense Department in 1988 that found that sexual
orientation was no more related to job performance than being left- or
right-handed.

The judge also quoted Lawrence J. Korb, a former Assistant Secretary of
Defense responsible for approving and carrying out the current policy as
saying ‘there is no longer any justification for the armed services’
current ban on homosexuals serving in the military.’

Judge Hatter, who was appointed by President Jimmy Carter in 1979,
concluded, ’'Gays and lesbians should not be banned from serving our
country in the absence of conduct which interferes with the military
mission.’

At Mr. Meinhold’s home in Palo Alto, Calif., telephone calls were
greeted by a recorded message that said: ’'Hi, this is Keith Meinhold. We
just got a very favorable ruling from the judge. The policy banning gays
from the military is unconstitutional.’
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Article Text:

SAN FRANCISCO, July 30 -- The Clinton Administration argued in a court
brief today that the old Pentagon ban on homosexuals was constitutional
and indicated that it would continue fighting for the discharge of a gay
sailor.

In a brief filed here in the United States Court of Appeals for the
Ninth Circuit, the Administration criticized Judge Terry J. Hatter Jr. of
Federal District Court for overturning the discharge of Keith Meinhold, a
sonar operator at Moffett Field Naval Air Station in Mountain View, Calif.

The Defense Department discharged Mr. Meinhold last August after he
disclosed in a national television interview that he was homosexual . He
was reinstated in January on Judge Hatter’s orders.

The Clinton Justice Department argued that Judge Hatter’s decision
overstepped his judicial authority by making decisions that fall in the
jurisdiction of the legislative and executive branches of the Federal
Government .

Furthermore, the brief argued, ‘the District Court’s ruling may
interfere with implementation of the President’s new policy regarding
homosexuality in the military’ because of an implication that the court’s
decision in the Meinhold case could be construed to mean that the new
policy first had to be reviewed by the court.

Under President Clinton’s compromise policy, homosexuality will still
be grounds for discharge, although the military will not ask incoming men
and women whether they are homosexuals or lesbians. The policy will be
effective on Oct. 1. _

After reviewing the Administration’s brief, Mr. Meinhold’s lawyer, John
I. McGuire, said the Government’s legal arguments today indicated little
difference between the old and new policies.

‘Here the Clinton Administration is claiming before the courts that
they are not kicking gays out, but then they defend the old rule,’ Mr.
McGuire said in a telephone interview.
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Article Text:

WASHINGTON, Oct. 16 -- A homosexual sailor who has waged a two-year
legal battle against his discharge by the Navy said today that he had
prevailed because the Government allowed a legal deadline to pass on
Friday without challenging an appeals court decision in his favor.

Lawyers for the Navy flight instructor, Petty Officer Keith Meinhold,
said the Government did not file a required notice seeking a review of a
Sept. 1 decision by a panel of the Ninth Circuit Court of Appeals in San
Francisco. The judges ruled that the Navy could not discharge Mr. Meinhold
merely because he is gay.

’For two and a half years, the Pentagon has fought tooth and nail to
kick me out of the Navy because I'm gay,’ said Mr. Meinhold in a statement
quoted by The Associated Press and Reuters in California. ’‘By this
decision, they finally have admitted that I can say I am gay and proudly
serve my country in the military.’

A Government lawyer said today that the Justice Department had not
ignored the deadline, but was intentionally allowing the decision to stand
without asking for a review by the full appeals court. But the official
added that the Justice Department had not decided whether to petition the
Supreme Court. The Government has more than a month to decide whether to
seek a review by the High Court.

But one lawyer who has followed the case suggested that the Justice
Department officials may have decided against all further appeals. ’The
Solicitor General believes that policy issues could be better litigated in
the context of other cases,’ he said, referring to Drew S. Days, the
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Solicitor General, who is the Government’s chief lawyer in appellate
courts.

Mr. Meinhold was discharged in 1992 under a longstanding policy barring
homosexuals from the armed forces, after he said in an interview on a
nationwide television broadcast that he is a homosexual.

He challenged the discharge, and after a long battle the appeals court
upheld a lower court’s order that Mr. Meinhold be reinstated. He is now
stationed at the Naval Air Station on Whidbey Island in Washington State.

John McGuire, Mr. Meinhold’s lawyer, said in the statement quoted by
the news services that the Government’s decision against further action
"is an acknowledgement that the court’s decision is correct and that the
gay ban is headed toward its ultimate and deserved demise.’

Mr. McGuire suggested that the case could influence courts considering
newer regulations, ’‘the don’t ask, don’t tell, don’t pursue’ policy
adopted under the Clinton Administration in which recruits cannot be asked
if they are homosexuals. ’‘The Meinhold ruling, in effect, eliminates the
‘don’t tell’ provision from the ’‘don’t ask, don’t tell’ policy,’ Mr.
McGuire said.

But a Government lawyer said the Meinhold case would probably not
affect the legal debate over the new policy. He said the appeals court
said that its ruling in the Meinhold case applied only to his treatment
under the old policy and reached no legal conclusions about the validity
of the new regulations.

Caption:
Photo: Petty Officer Keith Meinhold (Agence France-Presse)
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Correction:
November 30, 1994, Wednesday

An article on Tuesday about the Government’s decision to drop its
effort to bar a homosexual from serving in the Navy misstated a Federal
appeals court’s rationale in the case. The United States Court of Appeals
for the Ninth Circuit, in San Francisco, found that under the o0ld military
policy restricting homosexuals, the Navy officer, Keith Meinhold, could
not be discharged for merely saying he is homosexual. But the ruling did
not say the policy violated equal protection guarantees of the
Constitution.

Article Text:

WASHINGTON, Nov. 28 -- The Clinton Administration said today that it
would drop its effort to bar a homosexual from serving in the Navy and
would not appeal the case to the United States Supreme Court.

Government lawyers insisted that their decision in the case of Petty
Officer Keith Meinhold was not intended to convey the message that the
military must admit homosexuals. Rather, they said, it was simply a
tactical decision in the long-running court battle between the armed
services and gay and civil rights groups over the Pentagon’s policy on
homosexuality.

Last August, the United States Court of Appeals for the Ninth Circuit,
in San Francisco, said Mr. Meinhold could not be discharged merely for
saying he is gay. The Navy had tried to remove him under the policy, in
effect when Mr. Clinton took office in January 1993, that prohibited
anyone who described himself as gay from serving in the armed services.

Administration officials said that the Meinhold case was not worth
appealing because the regulations under which the Navy sought to discharge
Mr. Meinhold have since been rewritten and that the case could therefore



be distinguished from others that have begun to arise under the new policy
written by the Clinton Administration. The Meinhold decision had cast
doubt on that new policy. '

Moreover, last week the Administration won a different case revolving
around the old policy in a different appeals court. Government lawyers
said that victory, in the case of former Midshipman Joseph C. Steffan,
would have the effect of limiting any damage done to the military policy
by the Meinhold case.

Still, the decision means the Government may be prevented from taking
disciplinary action against Petty Officer Meinhold, a Navy flight
instructor whom the Government had tried to discharge after he said in a
television interview in 1992 that he is gay.

The Government’s decision not to appeal the Meinhcold case was announced
today by Joseph Krovisky, a Justice Department spokesman, who said it was
made by Solicitor General Drew S. Days 3d, who represents the
Administration before the Supreme Court.

The Pentagon rules written by the Clinton Administration took effect in
February 1994 and permit the military to remove members who say they are
homosexuals. But Government lawyers say that because the new rules are
more flexible, they are more likely to withstand constitutional
challenges.

The new rules strike a compromise between Mr. Clinton’s 1992 campaign
promise to remove the ban on homosexuals entirely and the sentiments of
military leaders and Congress to keep the ban in place.

Under the new policy, known as ‘Don’t ask, don’t tell, don’t pursue,’
homosexuals may serve in the military so long as they remain silent about
their sexual preferences, except in the most private of settings, and
abstain from homosexual acts. The new policy also discourages supervising
officers from opening sexual investigations without significant evidence
of homosexuality.

John McGuire, Mr. Meinhold’s lawyer, said today that his client was
told last week that he would not be disciplined under the new policy so
long as he did not repeat his earlier statement that he is gay.

‘He was told by the executive officer of his squadron that he has a
clean slate, and that he would be permitted to remain, but that if he says
he’s gay again, then they would be taking action against him under the new
policy,’ Mr. McGuire said. ’'It’s ridiculous.’ They live with a known
homosexual so long as he doesn’t show how gay he is. It shows how symbolic
the policy really is.’

While the case was moving through the courts, a district court order
prevented the Navy from discharging Petty Officer Meinhold, and he has
continued to serve at the Naval Airborne Station at Whidby Island in the
Washington State.

In the Meinhold case, the appeals court said that the military could
not discharge Mr. Meinhold and that the o0ld policy violated the equal
protection guarantees of the Constitution. Although the court said that
it was not passing judgment on the new regulations, the decision cast
doubt on them because it said that Mr. Meinhold could not be dismissed
merely for asserting that he is gay.

The court said it would defer to the Navy’s judgment that homosexual
conduct ’‘seriously impairs the accomplishment of the military mission.’
But the court distinguished between words and deeds and rejected the
argument that a declaration of homosexuality was reason enough for
discharge.

The Meinhold opinion conflicts with the decision in the case involving
Mr. Steffan, which was handed down last week by the United States Court of
Appeals for the District of Columbia Circuit. Mr. Steffan, a top-ranking
midshipman from the United States Naval Academy in Annapolis, Md., was
forced to resign six weeks before graduation because he acknowledged under



questioning by a disciplinary board that he is gay.

In the Steffan case, the court upheld the right of the Government to
impose restrictions on gays who wish to serve in the military. In contrast
to the Meinhold decision, the court in the Steffan case said that if a
person declared himself to be gay, then it was reasonable to conclude that
the person had engaged in conduct proscribed by the regulations. The
decision said rules prohibiting homosexuals were no different than other
employment restrictions, like those imposing height cr age restrictions or
requiring good eyesight.

Caption:
Photo: Petty Officer Keith Meinhold (Agence France-Presse)



Bouchard, Joseph F.

From: Sestak, Joseph A.

To: Bell, Robert G.

Cc: /R, Record at A1; Bouchard, Joseph F.
Subject: FW: Gays in the Military [UNCLASSIFIED]
Date: Sunday, February 23, 1997 9:25PM
Bob,

There was a meeting between John Podesta and Fred Pang on Saturday regarding "the facts on the
gay issue". As of late Friday, no one from here (or D. Kerrick) was invited.

On Monday, we intend to speak with Pang's people and the OSD GC handling the issue to get Don
Kerrick the info below (via you). vr, Joe

From: Sestak, Joseph A.

To: Bell, Robert G.

CC: /R, Record at A1; Bouchard, Joseph F.
Subject: FW: Gays in the Military [UNCLASSIFIED]
Date: Friday, February 21, 1997 07:45 PM

Bob,
Don asked us to find facts about (1) what Admininstration said last year regarding last year's report
(per below) (alerted David Johnson because he is on record saying some things); (2} what has Admin (DoD)

done with regard to what it said; and (3) what do we think this year's report (due out Wednesday) will say
and what can we say. vr, Joe

From: Kerrick, Donald L.

To: @NSA - Natl Security Advisor

CC: /R, Record at A1; @DEFENSE - Defense Policy; @PRESS - Public Affairs; @EXECSEC - Executive
Secretary .

Subject: Gays in the Military [UNCLASSIFIED]

Date: Friday, February 21, 1997 07:32 PM

Jim and Sandy

FYIl. | attended the Podesta chaired session today on how we should respond to the annual report that will
be issued next week by the public group Servicemembers Legal Defense Network.

The WH Staff is concerned that the report will be very critical of "Don't Ask, etc” and want to develop a
strategy for response. They are especially concerned because last years report was also critical and, in
their view, despite promises, DoD failed to do anything.

| urged them to make this a Pentagon story and to allow the new SECDEF to first develop his strategy for
responding before we directed anything.

A follow-on meeting with DoD will be called by Podesta. We will likely be asked to provide press points for
Mike...

Page 1
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Bouchard, Joseph F.

From:
To:

Cc:
Subject:
Date:

Please pass to Jim.

Kerrick, Donald L.

@NSA - Nati Security Advisor

/R, Record at A1; @DEFENSE - Defense Policy
FW: Gays in the Military - Update[UNCLASSIFIED]
Monday, February 24, 1997 3:14PM

You asked to let you know about this:

DOD will meet with a gay/lesbian group at 6:00pm today to discuss the upcoming report. After there is
feedback from DOD, there will either be a conference call tonight or a meeting tomorrow morning. Laura
has been in touch with Bob Bell's office and will let us know what our next step will be.

Page 1
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FEB. -26"O7(YED) 14:04  QATSD-PA TEL:7036973501

Statement In Response to SLDN Report

We have not yet received the SLDN report, and, therefore, we have not had a chance to
review or analyze its contents.

We are aware that the report contains assertions that we in the Department of Defense
have not been faithful in our execution of the “Don’t Ask, Don’t Tell” law and policy. We will
review the SLDN report carefully, and if there is credible and gpecific information presented in
this regard, then, as with any other deviations from law or policy, we will look into the
allegations and take appropriate action. '

The law governing the “Don’t Ask, Don’t Tell” policy was enacted in October 1993 after
months of Congressional research, hearings, and debate. Sexual orientation is considered a
personal and private matter, and homosexual orientation is not a bar to continued service unless
manifested by homosexual statements or conduct.

Just as with all laws and policies, Secretary Cohen affirms his commitment to the faithful
execution of “Don’t Ask, Don’t Tell”, and the entire chain of command is accountable for the
effective execution of the policy.

Finally, Secretary Cohen is unequivocally committed to providing an environment
throughout the Department of Defense that is free from harassment and discrimination, and
where all persons are treated with the utmost di gnity and respect.

/
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Of the 843 homosexual conduct disﬁharges in FY 96, 315 or 37% were in grade E-1
which means that they almost all had to come from the t’rajnin'g base (service members
are promoted to E-2 at 6 months of service). When you add in E-2s, the total number
jumps to 487 or 58% many of whom may still have been in the training base. Of the total
number éf these discharges for FY 96, 760 (or 90%) were in grade E-4 and below most of

whom would still be in their first term of service.
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-

Statement In Response to SLDN Report

We have not yet received the SLDN report, and, therefore, we have not had a chance to review or

analyze its contents.

We are aware that the report contains assertions that we in the Department of Defense have not b

faithful in our execution of the statute and DoD regulations governing service by homosexuals in the military.

ecn

We will review the SLDN report carefully, and if there is credible and specific information presented in this

regard, we will Jook into the allegations and take appropriate action.

|
|
|

The statute governing service by homosexuals in the military was enacted in October 1993 after months

of Congressional research, hearings, and debate. Under that statute, homosexual conduct is grounds for
. ’ 1
separation from the Military Services. Homosexual conduct includes homosexual acts, a statement by a

member that demonstrates a propensity or intent to engage in homosexual acts, or a homosexual marriag
.|

€ or

attempted marriage. Sexual orientation is considered a personal and private matter, and homosexual onicmation

Is not a bar to continued service unless manifested by homosexual conduct.

Secretary Cohen affirms his commitment to the faithful execution of the statute, and the entire cbain of

command is accountable for its effective execution.

(

Secretary Cohen is unequivocally committed to providing an environment throughout the Department of -.

Defense that is free from harassment and discrimination, and where all persons are treated with the utmost

!
dignity and respect.




26 February 1997
HOMOSEXUAL DISCHARGES BY THE MILITARY

Background

The New York Times reported today that three years after the
Clinton Administration enacted a policy of “don’t ask, don’t
tell” for homosexuals in the military, the total number of
discharges for homosexuality has risen to a level higher than
before the policy went into effect. The article quotes
allegations by the Servicemembers Legal Defense Network that
military commanders continue to ask, pursue and harass gay
service members with impunity.

According to OSD data (which is slightly different from that
reported in the article), 843 service members were discharged for
homosexuality in Fiscal Year 1996 compared to 722 in FY 1995, a
17 percent increase. This is the second year in a row that the
number has increased.

The data on homosexual discharges reported to DOD by the services
does not, by itself, provide a sufficent basis for reaching a
judgement as to whether the new policy has been a “success” or
“failure.” OSD contends that “most” homosexual discharges are
during first enlistments, result from statements made voluntarily
by service members, and are not contested by the service members.
OSD suggests that such figures mean gays are leaving the military
on their own initiaitve rather than being driven out by their
superiors, but cannot substantiate this interpretation of their
data. OSD points out that it is constrained in its ability to
collect data on gays in the military by the “don’t ask, don’t
tell” policy. For example, OSD cannot compare the discharge rate
for homosexual service members with the discharge rate for
heterosexual service members, which would be invaluable for
assessing whether or not the overall number of discharges for
homosexuality represents discrimination against gays.

Comparisons with fiscal years prior to FY 1995 is complicated by
a 1995 change in Air Force policy. Prior to FY 1995, Air Force
personnel were often discharged for “fraudulent enlistment”
rather than homosexuality. Under that policy, personnel who
answered “no” when asked if they were homosexual on enlistment
forms and then subsequently recanted their denials were often
discharged for fraudulent enlistment. Under the Administration’s
“don’'t ask, don’t tell” policy, that question could no longer be
asked in the enlistment process, so the number of Air Force
discharges reported to 0OSD as being for homosexuality increased
in FY 1995. When the total figures for FY 1996 and FY 1995 are



adjusted downward to be comparable with those of prior years, the
six year trend is as follows:

FY gay discharges % of Armed Forces
96 657 .041
95 610 .039
94 597 .037
93 682 . 039
92 708 .039
91 949 .047

One implication of this adjusted data is that the increase in
homosexual discharges from FY 1994 to FY 1996 was 10 percent
rather than 42 percent as reported in the Times article.

The Times article also reports that women may be singled out for
harassment since they account for 29 percent of homosexual
discharges but comprise only 13 percent of the military force.

The article ends with an allegation that, rather than protecting
the rights of gays in the military, the “don’t ask, don’t tell”
policy has inadvertently caused the number of homosexuality
discharges to go up by drawing attention to the possibility of
gays being present in military units.

Points

¢ We believe that the current policy is working well and that
the Administration’s policy balances an individual’s right to
privacy with the military’s need to maintain unit cohesion and
readiness.

e We are also pleased that the policy has recently been upheld
by a series of court decisions at the Federal appelate level.

e The statistics available for FY 1995 and FY 1996 are open to
conflicting interpretations. For example, while the rates for
these two years are higher than for 1994, they are below the
1993 level and well below the 1991 and 1992 levels.

e Nonetheless, any allegation of an improper investigation will
be pursued.
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troops from the 307th and 37th en-
‘gineer hattalions, part ‘of the 82nd
destroyed hundrcds of bunkers in a
buge ammurltion depot. Only one,
bunker 73, contained nerve gas
rocketz. ‘On March 10, a noncom-
missioned officer from the Head-

forming troops in the summer of

possible exposur

e, there is no medi-

cal data indicating that veterans suf-
fering from a set of symptoms
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dubbed “Gulf War syndromie” be-
came ill from chemical agents in
Iraq. But the Pentagon's handling of
the Khamisiyah information has seri-
ously damaged its credibility, -
Pentagon and CIA offidals have
pointed out that on the days of the
Khamisiyah explosions no soldier re-
ported becaming sick and that there
is still no firm evidence—unequivo-
cal chemical alarms for example~—of
a chemical release on those dates,
One reason many Army officials dis-
missed the possibility of exposure

during or just after the war is that no
‘soldiers reported belng sick then or
had symptoma that could be traced
to chemical exposure.. .
Yesterday's revelations drew a
flury of condemnations from veter-
- ans groups and their advocates on
Capitol Hill, “The DOD and CIA
withheld thig. information from the
U.S. Congress . . . and are now cit-
ing national security,” said James
Tuite III, an independent investiga-
tor on the issue. “There is nothing
more vital to -national security than
the lives and health of U.S, citizens.”

NEW YORK TIMES

Netw:Study Faults Pentagoris

SLomA TR .
.. . ByPHILIP.SHENON' .
" WASHINGTON; Feb. 25 — Three
yearg after the Clinton Administra-
tion adopted a policy of “don’t ask,

" don't tell” for gay men and lesbians

{n the military, Pentagon figures
show that ‘the nuraber of service
members discharged for homosax-
uality ig far higher than it was before
the policy weat into effect.

The numbers, cited In a new smdy
by alegal aid organization, show that
850 men and women were discharged
from the military for homosexuality
in the yearlong period that ends this
month, an 18 percent increase from
the year carller and a 42 percent
increase from 1984, the year In which
the policy was adopted, .

The results of the study by the
Servicemembers Legal Defense Net-
work, a group that provides legal aid
to troops accused of homosexuality,
suggest that the plight of homosex-
uals in the military may actually be
more dire today than it was when
President Clinton first announced his
plas to end discrimination sgainst
gay service m¢mbers.

*The reality ot ‘doa‘t ask, don't
tel], don’t pursue’ has been anything
but humane, as many commanders

. have contlnued to ask, pursue and

harass suspected gay service mem-

. bers vwith lmpunity,” the report zaid,

The report’s authors said thar the
controversy over the palicy might
have created a backlash against gay
menabers of the military by focusing
so much attention on them. ““In 1996,
the armed [orces repeatedly excnsed
violations of current law, intluding
witch hunts, sefzure of personal dia-
rles and threatening service mem-

February 26, 1997

bers with prison unless they accused
others as gay,” it sald.

The figures In the report show that
women account for a disproportion-
ate number of the discharges for
homosexuality, especially in the
Army, '

-According to the Defense Depart-

Jment statistics cited In the report, 29
percent of thosc discharged In the
‘last fiscal year were women, even
though they make up only 13 percent
of service members on active duty.
In the Army, women accounted for
41 percent of the discharges:
. The Pentagon did not Immediately
rebut the report’s conclusions, but
said that it was willing to review the
report “carefully, and H there is
credible and specific information
presented in this regard we will look
into the allegations and take appro-
priate action.” The report is 10 be
made public on Wednesday.

The Clinton Administration’s poli-
cy was an awkward compromise en-
acted in February 1994 after months
of political turmoll, .

On taking office in January 1993,
Mr. Clinton tried 10" impase a blanket
moratorium on discrimination
against homosexuals in the militagy,
but he had to abandon his plan in the
Iace of flerce opposition from mili-

tary leaders and from members of
Congress. -

Under the compromise, homosex-

uals are permitted to serve in the -

militery so long as they Keep their
homosexuatity a secret, and com-

manders are barred from asking -

service members questions about
their sexual orlentation,

-
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yay Folicy

But the military has maintained
its long-standing prohibition of ho-
maosexual acts, and commanders are
allowed to open discharge investiga-
tions of service members if there is
*“credible evidence” that they have
(declared their homosexuality, even
in a private setting.

The constitutionality of the policy
has been repeatedly challenged
court — and, to ate, upheld at the

\,l N .

appellate levely . 7isy. oy
-. The, ., reports:: bysi.the . Service-
members . Legal Defense - Nctwork

found:that the number:of discharges
for homiosexuals:grew' In. all four
branches, of thé‘arted service, most
dramatically in' theAir Force. The -
number of Air:Force discharges rose
to 282 from 234,the .year-before, an
increase.of 20 percent.: - .,
“The report-provided. a_ dramatic
account of efforts ‘within the Air
.Force last.year 1o ferret.out homo-
sexuals serving atHickam Air.Force
‘Base:in Honolulw ™ i «o,. o . .

In January.1996;\the Alr Force
entered into. a.pled;agreément with
an airman stationed.at the base who
had been accused. of raping another
man. In exchange for a reduced sen-
tence, the airmnir dgreed to a de-
‘mand from Air Forée prosecutors to
‘provide them ‘Wit the namies of all
men with whom he had engaged in
consensual sex..Tlia alrman named
five enlisted men, and four have

+since been dismissed. .. -

One of the dismissed alrmen, An-
dre Taylor, 23, said in'a phone inter-
view today that while his coramand-
ers at Hickam had not asked him

- directly about his sexual orlentation.
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“Arms in 01
- Possible Iraqi C:icl'me_
Was Disclosed to Afniy
Before U.S. Blew It Up

By Dana Priest
Washingron Post Btalf Writar

‘The Pentagon disclosed yesterday
that the CIA had wamed the Army
of the possible presence of chemical
weaponsg at an ammunition depot in
southern Iraq in 1991 days before
U.S. troops blew up the arsenal and
were possibly exposed to poison gas.

The Army’s 18th Airborne Corps
received the information from the
CIA on Feb, 26 as U.S, troops were

ed to the area to seize it from

Iragi forces. The corps passed the
news to two of its three divisions,

" but not to the one that demolished
the bunkers at Khamisiyah on March

February 26, 1997

4 and 10.

The revelation that the CIA
warned then that there might be
chemical weapods at Khnmisiy_ah
contradicts the steadfast position of
the Defense Department and CIA
since questions were first raised by

‘veterans groups in 1993 about possi-

ble poison gas exposure during the
Perslan Gulf War. Until now, the
Pentagon and CIA said they learned
of the ‘presence of chemical arms
there first in an inconcluslve report
from U.N, inspectors in November
1991 and then conclusively aftera
United Nations inspection of the site
last year. | T

. Bernard Rostker, head of the Pen-
tagon's investigation of its own han-
dling of the matter, had no explana-
tion for why it was only now that the

" CIAinformation, céntained in a Pen-

tagon report released yesterday,
was being made public. _

In an interview, Rostker said that
when a draft of the report issued
yesterday was circulated last week
at the CIA, “the CIA zaid we think
we have some further information”
related to Khamisiyah, He declined
to say what the information was ex-
cept Lo say it was held “at some level
of security.” -

Rostker sald the Pentagon had
“raised the same question” about
why the CIA had not earlier shared
the mformation about wbat it had

* told the Army about Khamisiyah.

“I'm satisfied we're up against the fi-

‘rewall and youll have to deal with

the CIA." . .
" CIA spokeswoman Caralyn Os-
born said yesterday.that the agency
had identified Khamisiyah “early on”
as “one of several suspected sites”
but had “no definitive proof” when it
alerted the Army in February 1991,
" Although the troops that eventu-
ally destroyed the chemical muni.
tions did-not ‘receive a forewarning,

' .previous. Washington Post Inter-

views with the company command-
ers in charge of the operation indi-
cate they took the necessary precau-,
tions anyway against possible chemi-

cal exposure.

The report released yesterday in-
dicates that on Feb. 26 the 18th Air-
borne Corps passed information
from the CIA of “possible chemicals
on Objective Gold™—the codename
for the Khamisiyah site—to the 24th
Mechanized Infantry Division and
the 101st Airborne Division, both of
wham were sweeping into the area.
Within 2 week they had secured the
area and left, In came the 82nd Air-
borne Division, which had been giv-
en the mission to destroy arma-
ments in the area.

The Pentagon has said an estimat-
¢ed 20,000 troops may have been ex-
posed to poison gas released when

- New Study Faults Pentagon's Gay Policy
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_In Washington, Saudis Try to Ease Tensions on Bombing Inquiry
NEW YORK TIMES...See Pg. 3 | ' | | |

Embassy Warns Americans in. Saudi Arahia

\___WASHINGTON POST,..See Pg. 4 . : y,

.......................................................i"li.‘.........

This publication Is preparad by American Forces Information Service (AFIS/OASD-PA) 10 bring to tha attantion of key
parsonne! naws kems of Interest to tham in thelr officlal capacities. Itis notintendedto substituta for newspapers and
periodicals a5 2 means of kaaping Informed aboutthe meaning and impsct of news davalopments, Use of thesc articles
does not reflect official endorsemant. Further reproduction for privats use or ?aln 1s subjaect to oripinal copyright
restrictions. Pleass pass this copy on 10 someona alse wha needs current news nformation, then... '

: gg

2
9
(27}

¢



s a

723 2 7260

1997,02-26

WEDNESDAY, Febriisry 26, 1997

26140 #1569 P.03

which wwldboa of the
pollcy.meygotmdmeum y
asking him ingtead “if Y knew what
the deinition of ‘sodomiy’ was.”

Oneofmeaud\orsutmnport.‘

Michelle, M. Benecke, sald that the

increased discharges for homosex-
uallty were explained in part by the
“hornet’s nest that was kicked up”
by the impasition of the *don’t aslk,
don'ctell” palicy three years ago.

‘For the first time, evoryone from

private to general openly speculated
about who in thelr unit might be gay,
and as a result there are some people
who've hud a bull's-eye on their

back,” she sald
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In Washington, Saudzs Try to Ease. Tensions on Bombmglnquny

By STEVEN LEE MYERS

WASHINGTON, Feb. 25 — A sen-
for delegation from Saudi Arabla, led
.by King Fahd's brother, began four
days of talks with the Clinton Admin-

istradon today, trying to repair a .

serious breach in relations caused by

Saudt Arabla’s investigation into the

terrorist boinbing “that killed 19

American alrmen in Dhahran last

June. . .

Prince Suitan bin Abd al-Aziz, the
King's brother and Saudi Arabia's
Second Deputy Prime Minister and
Minister-of Defense and Aviatian,
met with Pregident Clinton privataly

. and later led a delegation of minis-
tersina raeeting with Vice Presldent
Al Gore, *

With Prince Sultan and uve other
senlor ministers In the delegation,
the Saudis have described the trip as
one of their most important diplo-
matic forays to Washingon in years
— o0 a par with King Fahd's state
vislt with President Reagan in 1985."

The visit"— - which s w0 include
separate meetlngs with Secretary of
Defense Wiliam S. Cohen and Secre-
1ary of State Madelelne X. Albright
on Wednesday and Thursday —
comes a month after Atlorney Gen-
cral Janet Reno and the Director of
the Federal Bureau ol Investigation,
Louls J. Freeh; criticized the Saudi
Government for failing to cooperate

in the investigation of the bombing at
Al Khobar Towers.

After meeting with Mr. Clinton in
the Roosevelt Room at the White
House, Prince Sultan spoke warmly
of the relationship and expressed
hope that he had allayed at least
some of the American concerans. “I
think If you ask the American side
you will {Ind a positive response that
they -were left with,” he said.

But the White House was morc

C el cumspect. ‘Neither Mr. Clinton nor

Mr. Gore appeared with the Saudis in -
prblic, Instead; the White House is-
sued a written statement. In it, the
Presldent's press secretary, Michael
. McCurry, praised the visit as ““the
latest chapter in a decades long rela-
tionship of mutual respect and sup-
'le't."'

Although the statement did not
,mention the bombing nvestigation,
it referred 1 the President’s desire
. to protect the 21,000 American sol-

" diers stationed In Saud! Arabia from
terrorism. As if to emphasize the
polnt, the State Department and the
Amerlcan Embassy in Riyadh issued .

‘a warning today to Americans living

in Saudi Arabla of a renewed threat

of terrorist attack
Mr. McCurry declined to discuss

the meeting in detall, but said Prince
Suftan had reassured the President
that hls Government would cooper-

ate. '*We've received some coopera-
tlon with respect to the investiga-
dan,” he said, ‘“The Presidéat- made
clear today we expect to receive
raore."

The controversy over the mvesu—
gation into the bombing — on top of
the handling of a bombing that killed
five Americans in 1995, in which the
Saudis beheaded four suspects be-
forc American agents could question
themm — has revived questions about

‘security and caused some worries

here about the stabllity of the ktng-

dom,
While today’s talks focused on an

array of issues, the lingering animoas-

ity over the Investipation was a

steady undercurrent. ‘‘Obviously
Khabar has to come up,” one Admin-
istration official said, speaking on
condition of anonymity, :

Ever since the bombing on June
25, the investigation has been &
source ol tensfon. Although Saud!
Arabia pledged its full cooperation, it
has operated largely in secret, pro-
viding only summary reports on ifs

‘findings. Last fall, the Saudis ac-

cused some 40 Shiite-Muslims of car-
rying out the bombing with the sup-
port of Iran, but they have not yct
shared forensic cvidence of allowed
F.B.1. agents to Question any withess-
es Or suspects.
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-Warns
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stztors Advzsed to Kee
Low Proﬁle, Be Vzgzlant.

By R: Jeffrey Smlth
©_ Wasingioo Fost Stafl Wricer

The Americap Embassy in Saudi-Arahla is-
suedmunuwanysumamlngyem:dayoh
potential terrorst attack personnel
- | in the kingdom, utingtelev:sedrhrembyaSau-
di-dissident in Afghanistan us well a8 fresh re-
portsthzlmsp:aomﬁguxeurecundxmgw-
velilmee of U.S. focllities there, -

The waming was noteworthy partly because °

it was Issued on the same day p senior Saudi offi-
cial met with ‘President Clinton at'the White
House to discuss the overall state of U.S.-Saudi
refations and to try to ease frictioas over a Saudi
prgbe of a terrorist bombing in Saudi Arabia last

thatlﬁlled 19Ame:mnA:rForeeaemee—

MmeﬂmnespokennanMidnelMoCurry

said Clinton'told Prince Sultan, the second depu-
Rynhlamﬂnmw mzx;ctlde(enaenmlsterofSaudl
t Washington expects more coopera-
tiod n the inyesti of the Khobar Towers
e:qﬂwm Us. have ‘complained that
Saudi mvestlgatnn have blocked them from
gainipg direct access to.persons who. may have
witnessed ar participated in'the bombing. -

But McCwrry also saldaﬁerthemeehngﬂ\at
'U.S:Saudi relations are strong‘and will remain
s0™ nndﬂutdintonpledgedhewiﬂ‘%vorkmth
Saudi Arabia to respond to any external threats
to oir mutual interests:” Sullzn. in brief remarks
trapslated by his son, Prince Bandar, the Saudi
am to the United States, sald he too
would “reaffirm the especially stroug relation-

slu

fn its warning, the U.S, Embassy in, R:yadh
expressed *deep concern” about threatd’fiade
agalnst,the United States and its 40,000 citizens
mSaudlArabxabyOsamameaden, .2 wealthy
dissident ‘whom, Saudl afficials have slrlpped of
citizeaship and who appnrently lives neat Jalala-
bad Afghanistai,

Bm Laden told a reporter from London's
Channé! 4-TV on Feb. 20 that the Khobar Tow-
ers bombing was a clear sign that U.S. troops in
Saudi- Arabia should “correct their grave mis-
take”.and withdraw “before the battle begins in
earnest,” aocordmg to a State Department sum-
maryofthe broadcast. He also said that “if same-
one can kill an American soldier, ltlsbetterthan
wasting his energy on other matters.”.

‘l‘bewanunzdesa'ibedthemrrentpehodasa-

particularly dangerous one in Saudi ‘Arabia be-

cause Ramadan, a period of religious fasting and
low activity, ‘is now over and next month the |
kingdom will experience a huge influx-of Mus-
lhxsforthe}hﬁ anannualpﬂgrunagetovanous
boly sites;

Amencans were caunoned to mamtzm 3 low
proﬁle reduce travel, vary routes and times, and
scrutinize mai, Thcy also were advised to be on
the lookout for continued “sirveillance or probes.
of U.S. military and government facilities” A
mmllarwamlng:sfabelssued today ar Thurs-
day for U.S. citizens in'neighboring Kuwait.

In his meetings with Clinton and Vice Presi-
dent Gore, Sultan discussed variotis’ energy, en-
virenmental and economic mattérs as well as se-

‘curity issues.. Sultan also was to ralse Saudi

concerns about Iran's export. of revoluuon and
the Continuing threat posed by Jrag.:” . -

Meanwhile, on Capitol Hill yesterday.
Farce chief of ‘staff Ronald R Foglemah defend'
ed his service's actions before the Khobar bomb-
agha;dsa:d:twas cmmnal"1111 for officials in

as gtontouywdlsap ¢ the military for
failing to pratect the site out of “palitical carrect-
ness or because the media lias created a frenzy

- Pogleman has defénded the: actions ‘of Brig.
Gen, Terryl J.. Schwaher, who was respon:fble
for the air patrol shission of U.S. sérvicemen who
lived :in .the Khobzr ‘hpusmg ‘compleX, against
charges that he failed to ensure their safety de-
sup‘l:tke many mtelhgencc warnings of a po&‘nble at-

Staff writer Thoma.r w. Ltppmqn
contributed to this article. %
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With Iran’s Aid; Guerrillas Gain Against Israehs

By DOUGLAS JEHL

BEIRUT, Cebanon, Feb. 23 — Ap-
parenty with help from the Iranian
Government,’ the. main guerrilla
group waging a campaign against
Israeli forces jn, southern Lebanon
has made important gains in recent
mouths {n intelligence, weapons and
tactics, Western diplomats and other
experts here say.

Less reliant than before on Inacau-
.| rate Katyusha rockets, ths guerril-
las, from the Hezbollah group, have
become increasingly adept at de-
ploying  sophisticated roadside
bombs -ag their main weapons in a
campaign aimed at ending lsnel'
15-year occupation.

In adhering o understandings that
since last April have prohibitéd at-
tacks-across the border, Hezbollah,

known'as.the Party of God, has
turned - the ' Israeli-held. zane itself
into'a more perilous region for the
occuplers. ..

‘Some Lebanese and United Na-
tlons officials contend that Hezbal-
“1ah’s increasing effectiveness main-

ly reflects the group s dedlcation and
‘adaptability. But some Beirut-based
diplamats qntlother experts say that
much of the responsibility belongs to
Iran; whose: Revolutionary -Guards
continueto train Hezbollah forces in
the Bekaa.region in' Lebanon.-The
dlplomats say. Iran funneled tens.of
milllons; ot dollars. in .aid . through
Hezbollah last year to Lebanese ci-
villans who had been displaced by an
Isml.l.mmlary offensive. : -
With; these : and: other ovemxre:,
Ehe'dlplomat: -say, Iran.appears in-
creasingly. determined - bolster
Hezbollah and other forces in south-
em: Lebarion as jts proxies in & war
‘that, had. ‘begun t6 cause Israelis to
openly'mlesr.lnn the wisdom of main-
taining their military presence even °
before the helicopter crash on Feb. 4
in which.74.Israel .soldiers dled on
their.way to the occupation zone, -
- The diplomats sald they could not °
.canfirm-a recent assertion by David
Levy, the Israell Foreign Minister,
that the Teheran Government has
over the' fast 10- months shipped 30

planeloads of weapons to Syrla for
delivery to ~Hezbollah. -And. along
. with Lebanese and United Nations
ofﬂclals. they sald that most compo-
nents of the roadside bombs that the
Hezbollah fayces have-used with dev-
astating -effect, against. Israe.ll pa-
trols in the-pccupation. zone could be
nbmlned in .l.ebanon.

But ‘they,.sald the" 330 mlulon ln
supplemental ald that Iran distribyt-
ed:throughiHezbollgh: in - the "after-
math of Israe]'s' military:campaign
last April had helped -extend the, or-
ganlzatlon’s network of support in
thevillages: where -most of its guer-
rillas ‘are based' And they. $aid;they
believed ‘that Irgnian .tralning -had
helped Hezballah 10 confound coun-
termeasures-.that: at- one- time - al-

-lowed lsrael 10 use: alrcraft to deto-
nale thepombs from;afgrs” .
~4They're ‘getting decent matériel
and _they’re. obviously well tralned
and ‘well motivatéd,” a Western dip-
Jomat Said.of Wezballah, which is by
far thelar est and most effective of
the guerrilla groups active in south-
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At Whiteman Air Force, Base,
meanwhile, Lieutenant Kite is still
golng to work every day, doing what
he calls the ‘‘odds and ends” jobs he
has been assigned since the investi-
gatdon began. He tries not 1o think
about how he will support his wife
and baby If he Is forced to leave the
Alr Force. Against all odds he hopes

to stay In the service — or at least to

leave with honor.

“Rhonda and I decided we ve gone

through too much time and too much
stress 1o just say, ‘Okay, we'll accept

what we can get,” he said in a’

telephone interview from Warrens-

burg today. *“‘We know we have to get
on with our lives. But we also have to
make a point — that this stuff goes on

and people's lives are affected by:

little rules that most people would
consider absurd "

WASHINGTON TTMES
July 3, 1997 Pg. 7

Air Force to resume
recovery of A-10

The Air Force said yesterday it
will resume efforts in Colorado -
next week to recover the wreck-
age of an A-10 attack jet and the
.remains of Capt. Craig Button,
who disappeared mystenously in
the aircraft two months ago.

The wreckage of Capt. Button’s
fighter was found April 20 on a.
Rocky Mountain peak after the
aircraft, which was loaded with
bombs, disappeared April 2. -

Fragmentary human remains -
were recovered from the snow-
covered wreckage at the time and
the Air Force said they had been

"identified as those of Capt. Button
by using DNA testing by scien-
tists at the Armed Forces Inst-
tute of Pathology in Washington. |

WASHINGTON TIMES
July 3, 1997 Pg. 13

Life sentence sought -
‘for Serb war criminal

THE HAGUE — Convicted .
Bosnian Serb war criminal Dusan
Tadic should be sentenced to life
imprisonment for his actions,
prosecutors told the U.N. war-
crimes tribunal yesterday.

“Tadic, 41, was found guilty of
war crimes and crimes against
humanity by the tribunal May 7
for his part in a Serbian “ethnic .
cleansing” campaign against Bos-
nian Muslims in 1992. The court
is holding hearings in advance of
sentencing July 14.

Judg
rejects
policy

on gays

Mi]jta.r-y’s' ‘don’t ask, -
don’t tell’ is ruled
unconstitutional

An appeal is likely

Decision in N.Y.
has implications
beyond armed forces

By Lyre DENNISTON
S8UN NATIONAL BTAPr,

WASHINGTON — In the
most complete court defeat
yet for ‘the government's
“don’t ask, don't tell” policy, a
federal judge in New York
ruled it is unconstitutional
for the armed forces to treat

‘ ~homosexualz differently gole-
ly because of thelr sexual ac-
tivity.

U.S. District Judge” Eu-
gene H. Nickerson of Brook-
lyn, ruling in a case that may
go to the Supreme Court,
said the military services may
not impose “unequal condl-
tions” on homosexuals based
on their sexual behavior.

“It is not within our consti-
tutional tradition for our gov-
ermmment to designate mem-
bers of one socletal group as

pariahs,” the judge gaid. -

Nickerson rejected the
government’s core justifica-
tion for the policy — the need
to deter homosexual sex —
after a higher court told him
last year to reconsider an ear-
lier, narrower ruling agamst
the policy.

The decision has lmpllca—
tions beyond the armed
forces: The judge declared
that “homosexuals meet the
criteria of a group warranting
heightened protection”.
against unequal treatment
by the government.'He said
there has been “widespread
discrirnination and social
pressure” against hormosexu-

If the decision Is upheld by
higher courts, after an appeal
that seems all but certain, it
could go further than any pri-
or decision toward ensuring
legal equality for homosexu-
als.
The Defense Department,
where the policy originated,
and the Justice Department,
which has vigorously defend-
ed it in courts across the
country, said they would
study the ruling before decld-
ing whether to appeal it. The
Pentagon
did note that all of the federal ap.
peals courts that have reviewed
the policy so far have upheld it.
Because the military’s policy on
gays and lesbians singles them out

for discrimination, Nickerson said,

the services cannot discharge
homosexuals for engaging in sex
when heterosexuals would face no
punishment for sexual activity.

Moreover., the judge said, the

-services cannot enforce another

part of the policy, which requires
discharging service members who
say they are gay or lesblan. The
policy allows those who make such
statements to remain In the serv-
ice only if they can later prove they

did not meanit.

Lambasting the Pentagon's ar-
gument that the policy is needed
to protect “cohesion” within mili-
tary units, the judge said that ar-
gurmnent “is a euphemism” for giv-
ing in to prejudice. “The
Constitution does not grant the
military special licenge to act on
prejudices or cater to them he

said.

The Clmton administration
policy, written into law by Con-
gress in 1993 and put into effect in
early 1994, allows homosexuals to
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remain in the service only if they
do not engage in homosexual acts
and do not admit they are homo-.
sexual

Saying that the policy forces
homosexualg into silence about
their sexual characteristics, Nick-
erson wrote: “For -the United
States government to require
those self-ldentifying as homosex-
uals to hide their orlentation and
'to pretend to be heterosexuals is
to ask them to accept a judgment
that their orientation is in itself
dispraceful and they are unfit to
serve.” . .

Military laws aimed at hetero-

sexuals as well as homosexuals al-
ready allow the services to “detera
whole gamut of sexual conduct
from sodomy and rape to gexusl
harassment and lewd, lascivious,
and reprehensive conduct,” the
judge said. e
Thus, he said, the military does
not need another law punishing
only homosexuals since it is a fact
that they will not violate military
law more often than heterosexuals
would. - .

: The “don't ask, don't tell” poli-
¢y has been upheld by three feder-
al appeals courts, but some judges
have voiced doubts about its va-
lidity because it punishes service

members for merely saying they
aregayorlesbian.. .

Even though the policy has met
differing fates in different courts,
and the Supreme Court has not
agreed to step In, decisions so far
generally have had one thing in
common: The courts ruled, or at
least assumed, that the mflitary
was free to punish those who en-
gage in homosexual sex, as op-
posed to merely talking about sex-
ual orientation.

Nickerson, striking out in a new
direction, disagreed. To demon-
strate how discriminatory he
found the law to be, he said it
would cover “innocuous” acts
such as holding hands orkissing in
private, away from a military base.

"“It ic hard to imagine why the
mere holding of hands off base and
in private is dangerous to the mis-
sion of the armed forces if done by
a homosexual but not if done by a
heterosexual,” he commented.

Chal Feldblum, a Georgetown
University law professor who Is
one of the architects of the consti-
tutional theory that Nickerson up-
held yesterday, commented: “This
will be critical in forcing courts to
see gay people as full human be-
Ings, as individuals whose sexual

from that of heterosexuals.”

She said it had “significant im-
plications for other areas of the
law where gays and lesbians have
been stigmatized and discriminat-:
ed against,” The ruling does not’
mean, Feldblum added, “that mo-’
rality is thrown out the window,’
not at all It simply means that:
morality s to be applied equally.” |

Beatrice Dohrn, legal director
of Lambda Legal Defense Fund, a_
gay rights advocacy group in.
volved In the case, commented: A
simple argument has prevailed:’
The government must use the
same rules for lesblan and gay'
service members as for nongay,
service members. The nation's’
major employer is not exempt:
from the Constitution.” ;

The Famlily Research Council, a
conservative group that strongly
defends the 1993 law, reacted
scornfully to the ruling. Robert L.’
Maginnis, who helped develop the
policy while serving at the Penta-
gon in 1993 and now directs the
council’s military readiness proj-.
ect, said Nickerson “comes across
as a homosexual apologist” who
declded as he did “because he
wants to sayit's all about bigotry.”

conduct is no different in quality.

Russia sells China
high-tech artillery

Arms buildup appears aimed at US.

By Bill Gertz
THE WASHINGTONTI_MES

Russia is selling 100 advanced
artillery systems with precision-
guided shells to China in secret
arms deals that include modern
aircraft, guided-missile destroy-
ers, submarines and other high-
‘tech arms, according to Pentagon
officials. :

.The latest deal involves China’s
purchase of 100 self-propelled
guo-mortar systems known as the
2523 Nona-SVK, 2 mobile 120mm
weapon capable of firing ardllery
projec’iles and mortar shells.

The artillery package includes
an unspecified number of 300mm
Smerch multiple-rocket launcher
systems (MRLS), according to a
classified intelligence report ob-
tained by The Washington Times.

.at countering

is part of a weapons buildup aimed
T?].S.’_ firepower. The

buildup includes an array of
precision-guided weapons, includ-
ing ‘air-to-gir missiles, anti-ship
missiles and high-tech torpedoes.
“The weapons China is buying
or building have a clear anti-U.S.
intention, as opposed to using them
‘against Vietnam or places in the
South China Ses,” said one official,
who like the others spoke on the

- condition of anonymity.

The Pentagon intelligence re-
port says the People’s Liberation
Army has been interested in buy-
ing the gun-mortars since 1994
and concluded a contract for the
weapouns in the past three months.

The gun-mortars and MRLS are
being sold to the Bureau of Mili-
tary Equipment and Technology
Cooperation, the Chinese army’s
weapons-buying agency, . the re-

WASHINGTON TIMES
July 3, 1997 .

Pg. 1

port says. Deliveries are set to be-
gin this summer, when: nearly a

‘dozen gun-mortars will arrive.

The bulk of the systems will be
supplied in 1998 and 1999.

The report specifies no costs,
but military experts estimate the
price of the 2523s, built on Russian
armored personnel carrier chas-

-6is, at $45 million. The systems are

amphibious. . .

Defense officials are especially
worried about the gun-mortar deal
because it is expected 1o’ include
large numbers of Kitolov-2 pre-

cision-guided artilléry projectiles.

The shells are guided to targets
with laser. designators. Those on’
the 2523 have a range of nearly
nine miles, making them effective
against U.S. M-1 tanks.

. The Pentagon also fears the
precision-guided . shells will be
copied and sold by China to rogue
states in the Middle East. .

The 2823 also can fire laser
guided mortar shells called the
Gran, which would be highly effec-
tive in blowing up bunkers or other
hardened facilities. T

The artillery purchases ate part
of the ground element of China's

Pentagon officials said the sale

4
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Pentagon Calls Antisemitic Contract Clause ‘Intolerabli

By Robert Burns
Azsnciated Press

Responding to reports that the Air
Force excluded Jews from a project in
Saudi Arabia, Defense Secretary Wil-
liam S. Cohen has instructed all
branches of the militarv to ensure
such discrimination is not repeated.

Cohen acted after learning the Air
Force recently settled charges
brought by the Commerce Depart-
ment office that oversees compliance
with a law prohihiting American com-
panies from respecting an Arab boy-
cott of Israel and Jews.

The settlement, first reported this
week by the Journal of Commerce, in-
dicated officials from the Air Force

and the Justice Department had or-
dered a private contractor to exclude
Jews and “Jewish-surnamed person-
nel” from a federal government con-
tract in Saudi Arabia. There was no
evidence the Saudi government had
plaved any role in the exclusion.

Yesterday the Pentagon released a
copy of Cohen's order, issued a week
ago but not publicized.

“The conduct alleged . . . is intoler-
able in this department and cannot be
allowed to occur in the future,” Cohen
wrote in a memorandum to the mili-
tary service secretaries.

“l ask each of vou to reiterate to ev-
ervone in your departments the im-
portance of strict compliance with an-
ti-discrimination policy and

regulations, and in particular the anti-
bovcott regulations,” Cohen wrote.

As part of the settlement with the
Commerce Department, the Justice
Department and Air Force apologized
and promised to abide by the law.

The settlement stemmed from a
1991 lawsuit filed against the United
States by the Boeing Co. The govern-
ment hired an outside contractor,
CACI Inc. of Arlington, to photocopy
thousands of documents to prepare for
the lawsuit, which concerned militarv
sales abroad.

A proposal for the project contained
the provision: "No Jews or Jewish-sur-
named personnel will be sent as part
of the Document Acquisition Team
because of cultural differences he-

tween Moslems and Jews in the re-
gion."

At least one Jewish worker was de-
nied emplovment on the prwct ‘and
was compensated.

The Jourral of Commerce ves fcr
day reported another cnmphmt of diz-
crimination against Jews in the mil-
tary. It said an Army emplovee, whom
it did not identifv, had complained ta
the Anti-Defamation League of Bnai
B'rith that he was "bumped” from a
trip to Saudi Arabia in 1993 hecanze
he is Jewish.

Armv spokeswnman Martha Rudd
sad she had no infarmation —n the
matter and had heen told b the Ar.
mv’s Equal Emplovment Oppertinee
Office that it had na zuch complae:

v
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Joint Statement Por BSecretary Pexry and
Por General Shalikashvili, Chairman, Joint Chiafs of Staff

Section 567 of §.1124, the Nétional Defense Authoriza-
tion Act for Fiscal Year 1996. requires the separation from
the armed forces of any member who is HIV-positive.

This provisgiaon will raquira the discharge of over 1000
service members who, although they have tested HIV- positive,
are currently deemed fit to perform their duties. While
nondeployable, they join other service members in that
category.

To discharge all of these service members arbitrarily
as section 567 mandates would be both unwarranted and
unwise.

Section 567 is unnecessary as a mattar of sound
military policy because there iz already in place a phygical
evaluation system to determine the fitmess for duty of HIV-
positive personnel.

Discharging service memhers deemed f£it for duty would
waste the government’s investment in the training of theae
individuals and be disruptive to the military programs in
which they play an integral role.

There are service members who suffer from diseases that
make them non-deployable, but who are still permitted to
serve their country so long as they meet uniform retention
gtandards. Decisions on thair ratention axe mada on an
individual basis in accordance with current regulatioms.
Section 567 singles out those members who are HIV-positive
and requires discharge regardless of their ability to
perform. This violates a standard traditlionally used by
the servicaes for retention and thus undermines a fair policy
of evaluating retention on medical and service issues on an
individual basis.

TOTAL P.AA2



AS | TANT TO THE CRETARY OF DEFENSE
1400 DEFENSE PENTAGON

WASHINGTON, D.C. 20301-1400

VERBATIM TESTIMONY
Senate Armed Services Commictee
5 March 1986

PUBLIC AFFAIRS

GEN SHALIKASHVILI, CJCS: Senator Kennedy, as you know, vwe
have some 6,500 or so men and women in uniform who for one
reason or another are non-deployable. Of these, some one
thousand are HIV-positive. Each one of those 6,500
continues to perfcrm his or her duty inside the United
States until they are judged by =-- on an individual basis --
that their medical condition no longer allows them to
perform their military duties, at which time they are
discharged from the military.

I think to single out one group over another in how we
were to treat them among all of the non-deployables is, 1
think, unnecessary because the system we have now works
well, I think it is unfair and that's what bothers me very
much. And finally, I think it is, in at least a number of -
cases, wasteful because we do have individuals who are in
their middle ranks in whom we have invested some training
and they have considerakle experience and so they continue
to contribute.

And if we were to let them go before we need to, we'd
just have to bring in someone else and start the training
and gaining of experience sooner than is necessary....
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‘THIRD ANNUAL REPORT ON “DON'T AS

Servicemembers Legal Defense NW
Xk kM &

CONDUCT UNBECO G:
ON’T TELL, DON'T PURSUE”™

FEBRUARY 28, 1996 ~FEBRUARY 26, 1997

EXE IVE SUMMARY

“Don’t Ask, Don’t Tell, Don’t Pursuc” is evolving into a Machiavellian systermn wherc the

ends justify the means. In 1996, the armed forces repcatcdly excused violations of current law

including witch hunts, seizure of personal diarics, and threatening servicemembers with prison

unless they accuscd others as gay -- all in an effort to target and f{erret out gay men and women

who serve our country. The result is that gay discharges have soared o a five-year high at a cost

exceeding $25 million in 1996.' (Exhibit 1)

‘The findings of the third annual rcport by Scrviccmembers Legal Defense Network

" (SLDN) on “Don’t Ask, Don’t Tell, Don’t Pursue” include:

1.

DOD discharged 850 people under “Don’t Ask, Don’t Tell, Don't Pursuc” in

fiscal ycar 1996 - a five-year high, and the highcst rate of discharge since 1987.2
(Exhibit 2)

SLDN documented 443 specific violations where suspected gay servicemembers
were asked, pursued and harassed.® (Exhibit 3)

Women were disproportionately targeted, accounting for 29% of gay dischargcs,
despite making up only 13% of the active forcc. [n the Army, women accounted
for 41% of gay discharges, three times their presence in the service. Women arc
oftcn accused as gay after rebuffing men’s scxual advances or reporting scxual
abusc, regardless of their actual orientation. (Exhibit 4)

DOT) continues to criminally prosccute scrvicemembers for allegations of gay, but

not straight, consensual relationships, contrary to rcgulations requiring even-

handed treatment in the criminal system.

The physical torture of suspected gay servicemembers seems to have cnded.
‘Tactics under prior policies included forced “neurological testing,” like that
endured by former Licutenant Jay Hatheway, and locking military members in
broom closets with no personal breaks until they “confessed™ to being gay

PO, Box 53013 « Washingran, D.C2. 20009 » Voice: 202.328.3244 . Facsimile: 202.797.1635
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RECOMMENDATIONS

SLDN concludes that many military members continue to ask, pursuc and harass

servicemembers in direct violation of "Don't Ask, Don't Tell, Don't Pursue." The violations

result from a lack of leadership, training and rccourse to stop illegal investigations. Somc

commanders, criminal investigators and inquiry officers blatantly disregard the clear limits on

gay investigations. Others simply do not know any better, as the services have failed to

implement adequate, ongoing training in the field. Lastly, those accused under “Don’t Ask,

Don’t Tell, Don't Pursue” have no rccourse to stop improper investigations before it is too late.

SLDN recommends that DOD take the following steps to stop the continuing abuses of the law:

1.

Train all military pcrsonnel about the letter and intent of “Don’t Ask, Don’t Tell,
Don’t Pursue,” emphasizing the limits placed on investigations into gay
accusations. Most scrvicemembers report that they have received no training or
only cursury, vne-time training three years ago, when the law was implecmented.

Disciplinc commanders who disobey the limits on investigations and who tolerate
harassment. The law and rcgulations will be respected when commanders know
that they will be held accountable for their actions.

Allow women to report sexual abuse without fcar that they will bc accused and
discharged as lesbians in retaliation. Officials should adopt, as a first step, the
1989 recommcndation of the Defense Advisory Committee on Women in the
Services’ to train commanders on the potential misuse of gay accusations.

Provide servicemembers with a way to report anti-gay harassment, including
death threats and hate crimes, without fear of retribution and discharge.

Excludc evidence that has been wrongfully obtained from being used at an
administrative discharge board, as suggested by a 1995 report by the Advisory
Board on DOD Investigative Capability.®

Stop selective criminal prosccution of servicemembers for allegations of adult,
consensual gay relationships in circumstances where heterosexuals would not be

prosecuted, as required by the regulations.

Revise and replacc obsolete recruiting forms written in January 1989 (DD Form

il
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1966/1) with ones that do not ask recruits about their sexual orientation or
conduct.

8.  Require commanders to reveal in writing Lo the serviccmember the specific reason
an inquiry or investigation has becn initiated against the servicemember so that
(s)he knows what the allegations arc and can provide commanders an appropriate
response to cxpeditiously resolve and end unwarranted investigations.

9.  Require commanders to not intrude into private conversations between gay
servicemembers and their families, doctors and other health care professionals and
not use such statements as the basis for retribution, investigation and discharge.

10. Make clcar to commands that, under current law, inquiries and investigations can
only be started with credible information. Not all information is credible, such as
rumors or retaliatory accusations. Commanders cannot start inquiries on the
theory that they will discover credible information if they investigate.

11.  Discharge expeditiously individuals who come out as gay to commanders rather
than launch costly, wide-ranging investigations to cstablish bases for criminal
charges or reduced benefits against the servicemember.

12.  Rescind the Department of Defense, Air Force and Navy memoranda that provide
confusing and contradictory guidance to military personnel regarding the original
letter and intent of the law not to pursue suspected gay scrvicemembers.

NOD should adopt these recommendations as a first step to bring itself into compliance
with the current law and regulations. ‘These recommendations, if [ully iraplemented, would
marginally improve the safety of servicemembers® daily lives. They would not eliminate or alter
“Don’t Ask, Don’t Tell, Don’t Pursue,” which requires administrative scparation of
serviccmembers who say that they are gay, engage in affectional or sexual conduct with somcone
of the same gender, or attempt to marry a person of the same gender. These recommendations

would in no way cure the constitutional defects of the law, which punishes gay servicemembers

for saying and doing the same things permitted to their straight counterparts.
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HOMOSEXUAL DISCHARGES BY THE MILITARY

Background

The New York Times reported today that a report by the
Servicemembers Legal Defense Network (SLDN) alleges that there
are numerous violations of the Clinton Administration’s “don't
ask, don’t tell” policy for homosexuals in the military two years
after its enactment. The violations include the military
continuing to ask some troops about their sexual orientation, as
well as their parents and friends, contrary to policy. The
article said that this may help explain why the number of service
members discharged for homosexuality jumped last year.

In Fiscal Year 1995, 722 service members were discharged for
homosexuality compared to 597 in FY 1994 - - a 21 percent
increase. However, 163 of the FY 1995 discharges were Air Force
personnel who previously would have been discharged for
“fraudulent enlistment” under the Air Force’s old policy. Under
that policy, personnel who answered “no” when asked if they were
homosexual on enlistment forms and then subsequently recanted
their denials, were often discharged for fraudulent enlistment.
Under the Administration’s new policy, that question is no longer
asked in the enlistment process. When the total figure for FY
1995 is adjusted for these Air Force cases, the rate of discharge
for last year is 610 -- comparable to the 597 homosexual
discharges for FY 1994. Comparative figures over the last five
years (accounting for the Air Force “adjustment” for FY 1995)
are:

FY gay discharges % of Armed Forces
95 610 .039
94 597 .037
93 682 .039
92 708 .039
91 949 .047

The Times article also reports that women may be singled out for
harassment since they account for 21 percent of homosexual
discharges but comprise only 13 percent of the military force.
Additionally, the paper cites reports that women are being
accused by men of being homosexual after they file either sexual
harassment or assault charges.

Points

¢ The Administration is committed to ensuring that its current
policy regarding homosexuals in the military works well and
balances an individual’s right to privacy with the military’s
need to maintain unit cohesion and readiness.



The Defense Department will review the report prepared by the
Servicemembers Legal Defense Network (SLDN) and will
thoroughly investigate any evidence of impropriety regarding
the implementation of the policy.

In the past, the Defense Department has met with SLDN and it
has brought to the Department’s attention facts that may have
indicated a violation of the policy. In each case, the
Department looked into the facts presented and, where
substantiated, took corrective action.

The Defense Department will continue to attempt to ensure that
the policy is properly and fairly implemented and that
families and friends are only contacted in appropriate cases
consistent with policy. For instance, the Assistant Secretary
of Defense for Force Management Policy, conducted an
assessment last year of the training within each Service for
those personnel who are involved in the implementation of the
policy, such as unit commanders and legal and personnel staff
members.

While the statistics available -- once corrected for the
change in how the Air Force now properly characterizes the
discharge of homosexuals -- do not suggest a failure by

commanders to conform to the “don'’t ask, dcn’t tell”
limitations on investigations, the Department will continue to
thoroughly look into any allegation of an improper
investigation.

DoD is looking into the figures regarding women. However, it
is a patent violation of DoD policy for a woman to be
investigated in retaliation for filing sexual harassment or
assault charges.
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INFORMATION

-

MEMORANDUM FOR ANTHONY LAKE 7//

THROUGH: ROBERT BELL |
FROM: JOSEPH SESTPJ@
SUBJECT: Gays in the Military

You asked how the number of gay servicemembers being discharged
from the military now compares to the period prior to the
Administration’s “don’t ask, don’t tell” policy. The General
Counsel of the Defense Department has statistics only through
February of this year, but they indicate the same answer as that
provided to the President in December, 1994 (Tab A): the number
of discharges are essentially the same.

Defense intends to do a year-end comparison. However, the
Department believes the factors cited in Tab A are still why
there has been little effect upon discharges, rather than a
failure by commanders to conform to the limitations on
investigations established by the Administration’s policy.

Attachment
Tab A Memorandum to the President



THE WHITE HOUSE . ¢
WASHINGTON 2/t
. /’
December 15, 1994

carp 1y pS 00
INFORMATION

MEMORANDUM FOR THE PRESIDENT
FROM: ANTHONY LAKEQWEL’

SUBJECT: Article on Gays in the Military

Oon November 27. you asked us to look into a Washington Times
article alleging that the “don’t ask, don’t tell” policy has had
1ittle effect on the numbers of discharges of homosexuals from
the military (Tab A). You noted in particular Michelle Benecke'’'s
accusation that military commanders are still pursuing gay
servicemembers in violation of the new policy.

Defense believes there is no reason to suppose that the
statistics cited in the article suggest a failure by commanders
to conform to the “don’t ask, don't pursue” limitations on
investigations established in the new policy. The number of
discharges under the new policy have been artificially and
temporarily increased by actions taken in 1993 to 1994. 1In
essence, the Department delayed processing a large number of
cases that arose under prior policies until the new policy went
into effect in February. Thus, post-February 28, 1994 discharges
include a large number of 1993 cases, as well as some 1994 cases.
In addition, the national attention focused on the issue in 1993
and 1994 has likely had two effects that would tend to increase
discharges under the regulations: more servicemembers have
voluntarily come forward to disclose their sexual preferences,
and more commanders have likely undertaken to enforce the rules.

In the past, Defense has invited Ms. Benecke to provide specifics
to support her charges, but the information she has submitted
does not suggest widespread violations. The Department has
followed up on specific cases when she or others have provided
sufficient detail, but it has not uncovered a pattern of
noncompliance. The DOD Inspector General, to whom such
violations would normally be reported if thev were occurring, 1in
November 1994 informed the DuD Office of General Counsel that it
had received no complaints to date of noncompliance by
commanders.

cc: Vice President
Chief of Staff



pefense does not assert that no violations of this policy =-- or
any other policy -- have occurred in the field. Indeed, scme
alleged violations appeared worthy of attention and are being
looked into, but it does not have evidence or reason to believe
there is a widespread problem.

Noteworthy are the four new policy cases involving declarations
of homosexuality in which administrative boards have ruled that
the servicemember in question should be retained because he or
she “rebutted the presumption.” This never occurred under the

old policy.

Attachment
Tab A Times Article
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NATIONAL SECURITY COUNCIL
WASHINGTON. D C 20506 o

December 14, 1994

ACTION

MEMORANDUM FOR ANTHONY LAKE

AN
FROM: ROBERT BELL (:’L'i' o
SUBJECT: POTUS Question Regarding Gays in Military
' Discharges

on November 27, the President asked us to look into a Washington
Times article alleging that the “don’t ask, don’t tell” policy
has had little effect on the number of discharges of gays in the
military (Tab A). The article quotes an accusation by Michelle
Benecke, Co-Director of the Servicemembers’ Legal Defense
Network, that many commanders are still pursuing homosexuals 1in
violation of the new policy. '

The memorandum to the President at Tab I addressing these
allegations was coordinated with 0OSD/GC.

IR g
Concurrence: Alan Kreczko‘L

RECOMMENDATION

That you sign the memorandum to the President at Tab I.

Attachments
Tab I Memorandum to the President
Tab A Times Article
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Statement In Response to SLDN Report

We have not yet received the SLDN report, and, therefore, we have not had a chance to
review or analyze its contents.

We are aware that the report contains assertions that we in the Department of Defense
have not been faithful in our execution of the “Don’t Ask, Don’t Tell” law and policy. We will
review the SLDN report carefully, and if there is credible information presented in this regard,
then, as with any other deviations from law or policy, we will look into the allegations and take
appropriate action.

The law governing the “Don’t Ask, Don’t Tell” policy Jvas enacted in October 1993 after
months of Congressional research, hearings, and debate. Our policy remains that homosexual
conduct is grounds for separation from the Military Services. Homosexual conduct includes
homosexual acts, or statements by a member that demonstrates a propensity or intent to engage
in homosexual acts. A statement by a member that demonstrates a propensity or intent to engage
in homosexual acts is grounds for separation not because it reflects the member’s sexual
orientation, but because the statement indicates a likelihood that the member engages in or will
engage in homosexual acts. Sexual orientation is considered a personal and private matter, and
homosexual orientation is not a bar to continued service unless manifested by homosexual
conduct. '

Just as with all laws and policies, Secretary Cohen affirms his commitment to the faithful
execution of “Don’t Ask, Don’t Tell”, and the entire chain of command is accountable for the
effective execution of the policy.

Finally, Secretary Cohen is unequivocally committed to providing an environment
throughout the Department of Defense that is free from harassment and discrimination, and
where all persons are treated with the utmost dignity and respect.

DRAFT
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Statement In Response to SLDN Report

We have not yet'received the SLDN report, and, therefore, we have not had a chance to
review or analyze its contents.

We are aware that the report contains assertions that we in the Department of Defense
have not been faithful in our execution of the “Don’t Ask, Don’t Tell” law and policy. We will
review the SLDN report carefully, and if there is credible informzation presented in this regard,
then, as with any other deviations from law or policy, we will look into the allegations and take
appropriate action.

The law governing the “Don’t Ask, Don’t Tell” policy yvas enacted in October 1993 after
months of Congressional research, hearings, and debate. Our policy remains that homosexual
conduct is grounds for separation from the Military Services. Homosexual conduct includes
homosexual acts, or statements by a2 member that demonstrates a propensity or intent to engage
in homosexual acts. A statement by a member that demonstrates a propensity or intent to engage
in homosexual acts is grounds for separation not because it reflects the member’s sexual
orientation, but because the statement indicates a likelihood that the member engages in or will
engage in homosexual acts. Sexual orientation is considered a personal and private matter, and
homosexual orientation is not a bar to continued service unless manifested by homosexual
conduct.

Just as with all laws and policies, Secretary Cohen affirms his commitment to the faithful
execution of “Don’t Ask, Don’t Tell”, and the entire chain of comrnand is accountabie for the
effective execution of the policy.

Finally, Secretary Cohen is unequivocally committed to providing an environment
throughout the Department of Defense that is free from harassment and discnmination, and
where all persons are treated with the utmost dignity and respect.

DRAFT
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GAYS IN THE MILITARY

e The Administration’s “don’t ask, don’t tell” policy is not only the right policy, but is greatly
improved over the one it replaced:

e [t not only provides for more consistency within the Defense Department while
maintaining high morale and unit cohesion which are so important for military
readiness and effectiveness, but it was also issued with the support of the Services
and the Congress and has the force of law.

e [t sets forth standards of military conduct that are consistent with traditional military
practice and reflect the unique conditions of military service.

Q: Does the policy represent a failure to support your pledge to lift the ban on homosexuals
in the military?

A: No, because no longer are individuals excluded from military service solely on the basis of
their status. Rather, it ensures that American citizens who want to serve their country are able
to do just that unless their conduct disqualifies them from doing s0.

Q: Doesn’t this policy still discriminate against homosexuals?

A: I believe that behavior can and should be strictly regulated in the military. The fact is that
because of the requirement for maintaining good order and discipline, the rights of military
personnel are necessarily more restricted than the rights of persons in civilian society.



HOMOSEXUAL DISCHARGES BY THE MILITARY

Background: On February 27, the New York Times published an article regarding a report by the
Servicemembers Legal Defense Network (SLDN) which alleges that there are numerous
violations of the Clinton Administration’s “don’t ask, don’t tell” policy for homosexuals in the
military two years after its enactment. The violations include the military continuing to ask some
troops about their sexual orientation, as well as their parents and friends, contrary to policy. The
article said that this may help explain why the number of service members discharged for
homosexuality jumped last year.

In Fiscal Year 1995, 722 service members were discharged for homosexuality compared to 597 in
FY 1994 - - a 21 percent increase. However, 163 of the FY 1995 discharges were Air Force
personnel who previously would have been discharged for “fraudulent enlistment” under the Air
Force’s old policy. Under that policy, personnel who answered “no” when asked if they were
homosexual on enlistment forms and then subsequently recanted their denials, were often
discharged for fraudulent enlistment. Under the Administration’s new policy, that question is no
longer asked in the enlistment process. When the total figure for FY 1995 is adjusted for these
Air Force cases, the rate of discharge for last year is 610 -- comparable to the 597 homosexual
discharges for FY 1994. Comparative figures over the last five years (accounting for the Air
Force “adjustment” for FY 1995) are:

FY  gay discharges % of Armed Forces

.95 610 .039
94 597 037
93 682 .039
92 708 .039
91 949 .047

The Times article also reports that women may be singled out for harassment since they account
for 21 percent of homosexual discharges but comprise only 13 percent of the military force.
Additionally, the paper cites reports that women are being accused by men of being homosexual
after they file either sexual harassment or assault charges.

Points

e The Administration is committed to ensuring that its current policy regarding homosexuals in
the military works well and balances an individual’s right to privacy with the military’s need to
maintain unit cohesion and readiness.

o The Defense Department will review the report prepared by the Servicemembers Legal
Defense Network (SLDN) and will thoroughly investigate any evidence of impropriety
regarding the implementation of the policy.



In the past, the Defense Department has met with SLDN and it has brought to the
Department’s attention facts that may have indicated a violation of the policy. In each case,

the Department looked into the facts presented and, where substantiated, took corrective
action.

The Defense Department will continue to attempt to ensure that the policy is properly and
fairly implemented and that families and friends are only contacted in appropriate cases
consistent with policy. For instance, the Assistant Secretary of Defense for Force
Management Policy, conducted an assessment last year of the training within each Service for
those personnel who are involved in the implementation of the policy, such as unit
commanders and legal and personnel staff members.

While the statistics available -- once corrected for the change in how the Air Force now
properly characterizes the discharge of homosexuals -- do not suggest a failure by
commanders to conform to the “don’t ask, don’t tell” limitations on investigations, the
Department will continue to thoroughly look into any allegation of an improper investigation.

DoD is looking into the figures regarding women. However, it is a patent violation of DoD
policy for a woman to be investigated in retaliation for filing sexual harassment or assault
charges.
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NOTICE: Ifyou are a servicemember reading this and
come under investigation, you have certain legal rights.
Under Article 31 of the Uniform Code of Military Justice,
you have the right to remain silent and a right to consult a
lawyer. Exercise them. Say Nothing. Sign Nothing. Get
Legal Help.

If you are thinking of “coming out,” do not until you speak
to a defense lawyer. Saying or doing the wrong thing
under “Don’t Ask, Don’t Tell, Don’t Pursue” could get you
thrown in jail.




CONDUCT UNBECOMING:
SECOND ANNUAL REPORT ON “DON’'T ASK, DON'T TELL, DON’T PURSUE”

MARCH 1, 1995 - FEBRUARY 27, 1996

- In South Korea. a young Frivate First Class reported that male soldiers
assaulted and threatened to rape her. The soldiers then spread false rumors that
she was a lesbian. Rather than investigate the men who attacked her, the
command in South Korea investigated her. The command tried to force her to
confess to being gay. She refused. The command threatened her with prison if
she did not identify suspected lesbians in her unit. She refused. The command
started discharge proceedings against her based on the same trumped up
allegations. She still refused to buckle. In July 1995, after ten months of intense
efforts by her family, Servicemembers Legal Defense Network and its
cooperating private attorney, the Army finally dropped all charges and
retaliatory actions against her. Her new command is excellent, but she and her
familyv should never have had to go through what they did. What happened to
her is common. Straight or gav, the “Don’t Ask, Don't Tell, Don't Pursue”
policy has been used to retaliate against hundreds of servicemembers.

EXECUTIVE SUMMARY

In its second annual report on the impact of the “Don’t Ask, Don’t Tell, Don’t Pursue”
policy, Servicemembers Legal Defense Network (SLDN) reveals a continuing pattern of abuse |
that has effectively rendered the current policy as bad as, if not worse than, its prédecessors.
Many military members clearly continue to ask, pursue and harass suspected gay troops in
blatant disregard of the policy’s limits. From March 1, 1995 - February 27, 1996, SLDN
documented 363 specific violations of the current policy.' The result, in part, is that the
Department of Defense (DOD) discharged more servicemembers under its gay policy in fiscal

year 1995 than in each of the past four years at a cost exceeding $21 million in 1995.2

1 See Exhibit A. SLDN had documented 340 violations in the policy’s first year of operation, resuiting in 703
documented violations for the past two years. The documented violations do not include violations that fall outside
“Don’t Ask, Don’t Tell, Don’t Pursue™ but are nevertheless serious breaches of military regulations, such as denial
of or ineffective assistance of counsel, threats of adverse action by criminal agents against servicemembers unless

- they cooperate, and violation of the servicemembers’ rights under the Privacy Act.

2 See Exhibits B & C. The cost of training replacements for those discharged in 1995 exceeded $21 million,
bringing the cost under the current policy to more than $38.5 million, and the cost since 1980 to more than one-half

i



Among SLDN’s specific findings for March 1, 1995-February 27, 1996:

1.

DOD discharged 722 people under the gay policy in fiscal year 1995 - a
four year high, and a 21% increase over 1994 levels.

According to DOD figures, the Air Force accounted for 32% of gay
discharges — a figure that has doubled under the current policy. The Navy
accounted for 36% of gay discharges, a decrease of 21% since 1992; the
Army and Marine Corps discharge rates remained about the same at 25%
and 6% of the totals, respectively.

SLDN documented 363 violations of "Don't Ask, Don't Tell, Don't Pursue,
Don't Harass." The Navy was the worst service with 126 documented
violations, followed by the Air Force with 114 documented violations, the
Army with 101 and the Marine Corps with 22.

SLDN documented 141 violations of "Don't Pursue” and 127 violations of
"Don't Harass" making them the leading problems under the current policy
for the second year in a row. The Air Force was the worst violator of
“Don’t Pursue;” the Navy was the worst at “Don’t Harass.”

The Air Force, more than the other services, is actively pressing criminal
charges and imprisoning gay servicemembers for allegations of consensual
adult sexual relationships, in violation of current regulations.

Women were disproportionately hurt by the new policy, accounting for
30% of SLDN cases and 21% of DOD discharge figures, despite making
up only 13% of the military’s active force. Women are often accused as
gay after reporting sexual harassment or rape, regardless of their actual
sexual orientation.

SLDN documented 28 witch hunts. Witch hunts of women occurred in
locations ranging from Korea to Texas to the Mediterranean last year.

After one lesbian officer succeeded in arguing for retention, DOD, on
August 18, 1995, quietly issued a memorandum that prohibited the
services from accepting similar arguments by other gay servicemembers.
The memo also undercuts limits on investigations of suspected gay troops
contrary to the original letter and intent of the current policy. The new
DOD memo was apparently in response to lobbying by Senators Coats,
Nunn and Thurmond, as revealed by the Family Research Council in

billion dollars. These cost estimates do not include the substantial costs of investigating servicemembers, holding
administrative discharge hearings or defending the new policy in federal court.

1



federal court.

9. On a positive note, President Cliﬂton issued Executive Order 12968 on
August 4, 1995, prohibiting discrimination based on sexual orientation in
the issuance of security clearances for gay military and civilian
government employees.

10.  Another positive finding is that DOD officially recognizes that more than
one dozen gay servicemembers have been serving openly and honestly for
one to fourteen years.

Three primary reasons account for the increase in discharges and the continued violations
of the current gay policy. The first reason is that, according to DOD’s own data, discharges from
the Air Force have skyrocketed while discharges from the other services have declined or
remained the same. The Air Force now accounts for 32% of all gay discharges, while in 1992, it
accounted for dnly 16% of all gay discharges. The Navy, by contrast, accounted for 57% of all
gay discharges in 1992, but now accounts for 36% of all gay discharges. Furthermore, the Air
Force’s 1995 figures are higher than would be predicted given its size. The Air Force accounts
for only 26% of total active duty troops, but it accounts for 32% of all gay discharges. The fact
that the Air Force discharges have increased so dramatically is reflected in SLDN’s finding that
the Air Force 1s the worst violator of “Don’t Pursue.”

A second reason discharges under the gay policy remain high is that the military uses the
policy to retaliate against women. DOD data show that women are being singled out for
investigation and discharge at rates exceeding those for men. Though women comprise only
13% of the total active duty force, they account for 21% of all discharges and 30% of SLDN’s

cases under the gay policy. A disturbing constant in women'’s cases is the frequency with which

women are accused as lesbian after reporting sexual harassment or rape, regardless of their actual

1



sexual orientation. It was believed that “Don’t Ask, Don’t Tell, Don’t Pursue” would stop
investigations and discharges based on retaliatory accusations, but it has not.

The third major reason discharges under the gay policy have escalated is that DOD is not
educating or adequately training commanders énd their troops about the new policy and what it
really means in their everyday lives. Further, DOD and the services only take steps to stop clear
violations of the cﬁrrent policy in individual cases when confronted with intense outside pressure
from servicemembers’ families and their lawyers.

This report details four specific categories of violations. It documents cases where
military members have (1) asked servicemembers about their sexual orientation (“Don’t Ask™);
(2) punished statements of sexual orientation that are permissible under the new policy or
expanded the situations where telling is prohibited (“Don’t Tell); (3) pursued, witch hunted or
criminally prosecuted suspected homosexuals (“Don’t Pursue™); and (4) condoned harassment
based on perceived sexual orientation (“Don’t Harass™).

This report is divided into four sections which describe SLDN’s data in more detail. The
sections are entitled “Don’t Ask.” “Don’t Tell,” “Don’t Pursue,” and “Don’t Harass.” . Each
section explains what constitutes a violation of the current policy according to the letter and spirit
of the regulations, summarizes SLDN’s findings, provides examples of the violations
documented by SLDN, analyzes why many military leaders continue to violate the new policy
and recommends how the military can stop the ongoing violaticns of “Don’t Ask, Don’t Tell,
Don’t Pursue.”

This report is based on violations of "Don't Ask, Don't Tell, Don't Pursue" documented

by SLDN, located in Washington, D.C. SLDN is the sole national legal aid and watchdog
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organization for those targeted under the military's policy on service by gay men and lesbians,
and the only means currently available to document abuses. DOD has instituted no method of
identifying. documenting or correcting abuses of the new policy.

SLDN's docur;lented cases capture only a fraction of the servicemembers hurt by the
"Don't Ask, Don't Tell, Don't Pursue” policy. Many servicemembers are discharged by DOD for
alleged homosexuality without ever having contacted SLDN, and others are removed from
service for homosexuality through ulterior means, such as denial of reenlistment. SLDN's
outreach is limited. We are in touch with only a very small percentage of all servicemembers
harmed by the current policy.

Servicemembers who contact SLDN are straight, gay and bisexual. The military’s “Don’t
Ask, Don’t Tell,'Don’t Pursue™ policy is often used as a means to retaliate against anyone,
regardless of their sexual orientation.

SLDN is asked to provide a wide range of assistance from basic information about what
the policy says to intensive efforts to stop witch hunts or prevent death threats from being carried
out. SLDN carefully tracks those cases whére servicemembers need ongoing assistance. From
March 1, 1995 - February 27, 1996, the period on which this report is based, SLDN closely
tracked 180 cases. Its attorneys work to monitor and document violations of the "Don't Ask,
Don't Tell, Don't Pursue" policy in conjunction with Republican and Democratic Congressional
aides and lawyers from SLDN's network of more than 250 cooperating attorneys from private

law firms around the country.*

k SLDN would like to thank its cooperating attorneys for their tireless efforts on behalf of lesbian, gay, bisexual and
straight servicemembers hurt under the “Don’t Ask, Don’t Tell, Don’t Pursue” policy. SLDN would like to extend
special recognition to Ted Bumer and Kathy Gilberd of the Military Law Task Force in San Diego, and Bridget
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SLDN’s findings are well-documented. Servicemembers and attorneys who worked on
the cases reported are available upon request, except in cases where servicemembers could suffer
retaliation from speaking publicly. Due to reasons of confidentiality and to prdtect
servicemembers from potential retaliation. the names of servicemembers and other identifying
features of cases are omitted in this report.

SLDN is headed by two attorneys. C. Dixon Osburn and Michelle M. Benecke. Mr.
Osburmn holds a J.D. and M.B.A. from Georgetown University and an A.B. from Stanford
University. Ms. Benecke is a graduate of Harvard Law School and holds a B.A. from the
University of Virginia. Ms. Benecke is also a former Captain and Battery Commander in the
lU.S. Army. Both have spoken extensively about the military’s gay policies, including a speech
at the American Bar Association Annual Convention in August 1995. They have also both
published respected works about the policies, including articles in The New York Times, The
Harvard Women's Law Journal, The University of Missouri Kansas City Law Review, and

contributions to several books.

Wilson, a private attorney in San Diego, for their long-standing leadership in fighting for the rights of
servicemembers.
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RECOMMENDATIONS

SLDN concludes that many military members continue to ask, pursue and harass lesbian
gay, bisexual and straight servicemembers in direct violation of "Don't Ask, Don't Tell, Don't
Pursue." Some of the violations result from a deliberate disregard of the policy by commanders,
criminal ihvestigators and inquiry officers. Some violations result from top Pentagon officials
backtracking from limits imposed by the current pblicy. And other violations result from poor
communication to servicemembers and the American public about what is and is not permitted
under the new policy. SLDN recommends that DOD take the following steps to stop the
continuing abuses of the current policy:

1. Désignate an official from the Office of the Secretary of Defense and Office of the
Secretary for each service who is charged with the responsibility to resolve problems as they
arise and send a clear signal that abuses will not be tolerated.

2. Discipline those who disobey the limits of the regulations.

3. Rescind the Department of Defense, Air Force and Navy memoranda that gut the
original intent of the new policy not to pursue gay servicemembers.

4. Issue clear guidance that inquiries and investigations can only be started with good
cause. Not all information is credible, such as retaliatory accusations.

5. Srop harassment, including death threats and hate crimes, discipline those who harass,
and allow servicemembers to report harassment without fear of retribution.

6. Require commanders to reveal in writing to the servicemember the specific reason an
inquiry or investigation has been initiated against the servicemember.

7. Provide servicemembers access to a military attorney at the beginning of an inquiry or
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investigation to help deter illegitimate efforts, as recommended by a 1995 Advisory Board on
DOD Investigative Capability report.

8. Require commanders to not intrude into private conversations between gay
servicemembers and their families, doctors and other health care professionals and not use such
étatements as the basis for retribution, investigation and discharge.

9. Prevent selective criminal prosecution of gay, but not straight, servicemembers for
adult, consensual sexual relationships, consistent with regulations requiring even-handed
treatment.

10. Exclude evidence that has been wrongfully obtained from being used at an
administrative discharge board against the servicemember, as suggested by a 1995 Advisory

Board on DOD Investigative Capability report.

DOD should adopt these recommendations as a first step to bring itself into compliance
with the current law and regulations. These recommendations if fully implemented would
improve the safety of servicemembers’ daily lives under the “Don’t Ask, Don’t Tell, Don’t
Pursue” policy. These recommendations would in no way cure the constitutional defects of the

policy currently being litigated in federal court.
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GINNY TERZANO, WHITE HOUSE DEPUTY PRESS SECRETARY
DAVID JOHNSON, WHITE HOUSE SPOKESMAN

BODY:
TERZANO: We're ready to begin. Any questions?

QUESTION: Is there a readout that Panetta had this morning with leaders on
the budget?

TERZANO: Sure. He -- Mr. Panetta went up to Capitol Hill teday to meet with
the chairmen, both the minority and the majority, Senator Hatfield and Senator
Byrd, Congressman and Congressman Obey, the chairman of the Appropriations
Committee, to talk about the FY-96 appropriation bills.

He had a very good meeting with them where they reached an agreement where we
would work toward one appropriations bill to resolve all of the differences on
the appropriation bills -- on all of the outstanding appropriation bills, and to
work towards those differences, and to also work toward meeting the President's
priorities as far as investments and modifying some of the language concerns
that the President had in various appropriation bills.

*** Elapsed Time 00:01, Eastern Time 13:13 ***
In doing so, they have agreed to designate staff both here at the White
House, in OMB and at Capitol Hill to begin the necessary discussions to resolve

the differences. And those discussions will start today.

- QUESTION: Those are the five still unresolved appropriations bills?
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QUESTION: Could you do an (OFF-MIKE)?
JOHNSON: We are, but let's...

QUESTION: What parts of the Helms bill would you be ready to accept now, that
you didn't accept before?

JOHNSON: I think I said earlier that we're going to be consulting with staff
on the Hill this afternoon, and we're going to be developing an approach in
consultation with them. I'm not going to foreshadow that for you.

QUESTION: David...
JOHNSON: And your question -- yes?

QUESTION: David, was this out of the blue from the point of view of the White
House? I mean, Castro had been receiving some wider international acceptance
recently, and these flights apparently have been going on for some period of
time. Is there any assessment as to why this happened over the weekend?

JOHNSON: I don't think I can account for this type of killing, no, its
timing. Yes? :

QUESTION: Good. Thank you.

(LAUGHTER)

This report that was released today by the Service Members' Legal Defense
Network said that DOD discharged 722 people under its gay policy in '95.

*** Elapsed Time 00:32, Eastern Time 13:44 ***

And this was a four-year high. And they documented 363 violations of "don't
ask, don't tell, don't pursue" in the past year." Is the administration
concerned about what groups like this one are saying, that there's really no
change in the military's treatment of gay troops?

JOHNSON: I'd like to make, I think, three points on that. The first is that
in the past, the Defense Department has met with this group, and when it's
brought to the department's attention facts that may have indicated a violation
of the Pentagon's policy with respect to "don't ask, don't tell," in each case,
the department has looked into those facts that they presented, and where



they've been able to substantiate them, they've taken corrective action.

The second point I would make is that the discrepancy in numbers identified
in the report is largely, if not exclusively, due to a change in accounting
rules that the Pentagon has adopted in the last year to account for discharges.

*** Elapsed Time 00:33, Eastern Time 13:45 ***

Based on an assessment of Fiscal Years 91 through 95, the discharges using
consistent accounting rules would indicate that they've fallen from a high of
about 950 in 1991 to using consistent accounting rules, down to about 610 in
'95. There was a rather rapid drop-off at the beginning of the administration,
and then it's been level in the meantime.
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So the third point I'd make is I think Dennis -- excuse me, [ think that Ken
Bacon at the Pentagon will be taking a number of questions on this during the
course of the day.

JOHNSON: And he'll probably have a rather -- a much fuller explanation of the
Defense Department's reaction to the report.

QUESTION: But as far as the administration is concerned, is the
administration confident that the policies that it enacted two years ago in
terms of "don't ask, don't tell, don't pursue" is being implemented the way that
you wanted it to?

*** Elapsed Time 00:34, Eastern Time 01:46 ***

JOHNSON: The administration and the Department of Defense believes that
whenever anything that's inconsistent with this policy has been brought to its
attention, it's investigated, and where substantiated, it's implemented changes
to the policy and actions which compensate for any wrong-doing that was done.
And that's been a very, very few incidents when investigations have in fact
taken place.

QUESTION: Just for clarification on the numbers, you're saying 950 were
dismissed in '91. For what reason? What was given as the reason?

JOHNSON: So-called discharges due to homosexuality.
QUESTION: And then 610 in '95?
JOHNSON: Right. Using consistent accounting rules.

QUESTION: Is there anything else that has to come from the administration, or
does the administration intend to issue any directives, any clarifications in
the near future on "don't ask, don't tell, don't pursue"?

JOHNSON: Well, the administration will clearly take a very close look at this
report, and if it indicates charges that can be substantiated where policy
changes need to be made in order to ensure that the policy that's already been
adopted is effective, those changes will be made.

*** Elapsed Time 00:35, Eastern Time 01:47 ***



QUESTION: But you don't see a problem with the way that they ...

JOHNSON: I think we have to look into what they've laid out, but the numbers,
which is the primary feature of their report, we find is largely, if not
totally, accounting rule change.

QUESTION: Can I ask a question on Ireland? Lake said last week after the
President's call to Bruton and Major that both of them said to be back in touch
with the President this week. Have they and what's the status of Adams' visa?

JOHNSON: On the -- I'm unaware of any contact at the presidential level this
week. It's rather early in the week. So -- and these calls just took place on
Saturday. Our contacts with all the parties continue, but I -- we have not
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MR. BACON: Okay, I'd like to start -- thank you very much, General Sheehan.
I'd like to start with an announcement about the budget plans. We will have a
background briefing here at 3:30 on Friday to discuss the fiscal '97 budget.
Unfortunately, we will not be able to release as much information as we always
do with this, we usually do with this background budget briefing, simply because
" it hasn't been produced yet. There will be a press release and slides and some
other handouts. We hope to have the program acquisition cost by weapon system
book. We do not expect to have the detailed research and development report or
the procurement report or the military construction report. They will be
produced sometime shortly after the briefing, a week or so after the briefing in
March.

The material we release on background and the briefing on Friday will be
embargoed until 6:00 a.m. on Monday, and Secretary Perry will hold a briefing at
2:00 p.m. on Monday. So that's the budget schedule.

Yeah, Todd?

Q (Off mike) -- the summary book will be available but the other three breakout
books by line item will not be available.,

MR. BACON: The three breakout books will not be available. We hope the summary
book will be available. I can't promise it for sure now. That's the one --

that's the one on which we have the best shot at this stage.

Q We'll have those figures, though, at the -- (inaudible)?

MR. BACON: We should be able to have those figures, yeah, but we can't promise
the other line-by-line books, but we will have a fairly detailed press release

and slides.

Q By embargoed for 6:00 a.m., you mean embargoed for wire movement at 6:00 a.m.
on Monday, or at least can it be moved earlier and held for release until then
-- or for movement?



MR. BACON: When would you normally move something for 6:00 a.m. release?
Q Well, we could move --

Q It's right after midnight.

Q You could move it, Charlie, after midnight.
MR. BACON: Midnight on Sunday.

Q Yeah.

MR. BACON: Yeah.

Q As long as it -- it carries an embargo slug on it.
MR. BACON: Yeah, that's fine.

Q Midnight Sunday --

MR. BACON: Yeah.

Q -- for release --

“MR. BACON: 6:00 a.m. Monday.
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Q (Inaudible) -- for Monday morning papers -- (inaudible).

MR. BACON: It is the p.m. cycle that's not for Monday morning papers, it's the
p.m. cycle.

Yes?

Q On another subject?

MR. BACON: Yes. ,

Q Good. Yes, Ken, Cuba, especially the recent shoot-down north of Havana. 1
want to ask specifically, what is the policy opinion of the United States
military with regard to civilian aircraft flying near the Cuban airspace and the
area where the shoot-downs occurred on Saturday? And specifically, would the
United States need to become involved in protecting private U.S. aircraft if
they were close to Cuban airspace, if they were provocative or entering Cuban
airspace; would U.S. warplanes intervene to take out Cuban MiGs?

MR. BACON: The first thing I want to stress is that this was an outrageous act
by Cuba, that there was no reason to shoot down these planes, these unarmed
civilian planes. They were -- the shoot-down was in complete violation of
international air traffic conventions. There were a number of policies they
should followed and they did not. So there was no justification for what
happened. '

Secondly, the Cubans had warned these planes that they were going into a
dangerous area. There was still -- that did not constitute any excuse for what
the Cubans did. The FAA had warned fliers about penetrating the Cuban air
defense zone. We do not plan -- we have made no plans in our flight patterns
around Cuba and we don't intend to -- our military flight patterns around Cuba.
Q Are we not protecting civilian -- American civilian aircraft near Cuba? Is
that not a policy?

MR. BACON: Our policy is that Cuba violated international norms, and we're
dealing with this in the United Nations. Our policy is that planes should
respect sovereign airspace. That's a tenet of U.S. policy and we expect that
planes will respect sovereign airspace.

Q But back to my question, U.S. war planes are not --

MR. BACON: I told you, Bill, that we have made no change in our use patterns of
U.S. war planes now.

Q Ken, Dr. Perry and administration officials have repeatedly said that these
planes were in international airspace when it was shot down. I think what he's
asking is, if Cuba moves again to shoot down U.S. private planes in
international airspace, will U.S. military jets respond?

MR. BACON: We -- I'm not going to deal with a speculative or contingency
situation. We -- one lesson here is that I think planes should respect

sovereign airspace. We're not condoning what happened in any way. But on the
other hand, I'm not going to get into the business of speculating what might



happen given a certain set of circumstances that have yet to occur.

Q Ken, in fact, Jose Basulto of Brothers to the Rescue, has told NBC News that
he plans to have an aircraft in the exact spot where those two were shot down

this Saturday. What would you say to him?

MR. BACON: I would say he seems to be a slow learner. (Laughter.)

Any other questions? Yeah?

Q Since the New York Times primed you a day in advance, I'm sure you're aware of
the content of the report on the second anniversary of "don't ask, don't tell,"
which, you know, reports not only are you increasing the number of homosexuals
who are being kicked out of the services, but the pursuit and harassment seems

to be on the increase rather than on the decrease.

MR. BACON: The -- there was an increase in fiscal '95 from fiscal '94. Fiscal
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'94 was the year the policy took effect, so it was a split year, split between

the old policy and the new policy.

We do not have right now an explanation for this increase. We're studying the
report, and we're studying the patterns, but I can't explain to you why this
increase occurred.

Of course, statistics always tell a number of stories, and one thing that has
happened over the last two years is that the -- these statistics reflect a

different reporting method by the Air Force than occurred prior to fiscal 1994.
The Air Force is now including a significantly greater number of discharges as
homosexually-related than they were prior to 1994; 102 discharges in 1994 and
163 discharges in 1995 would not have -- that were for homosexual activity would
not have been included in previous years' statistics, prior to the change in the
Air Force reporting method. So if you adjust the figures of the last two years
for that change in the Air Force reporting method -- and that change basically
was prior to fiscal year 1994 -- the Air Force, when it found homosexual
activity during basic training, discharged somebody for fraudulent enlisted --
enlistment rather than for homosexual activity. They changed that in fiscal
year 1994, so there's been an increase in the number of discharges for this
reason in the Air Force.

But if you adjust the figures to take account of that, you would have lower
figures than -- by 100. In 1994 the figure was 597; it would be 102 lower. And
the figure of 722 in 1995 would be 163 lower because that's the impact of the
Air Force change.

Q What about their statement that -- one, that there are still recruiters who
were asking the question on the enlistment questionnaire; and that both the Air
Force and Navy have implemented policies that encourage aggressive
investigations that require them to go outside even of the unit to ask parents,
friends, relatives of the person to determine their sexual orientation?

MR. BACON: In terms of recruiting, the guidance is very clear that recruiters
aren't supposed to ask such questions. There's fairly -- we've issued a number
of memoranda over the years dealing with training of military people for dealing
with the new policy, and the training is specifically for recruiters but there's
also training for commanders, there's training for people in the Judge Advocate
General's Corps, and similar legal services in -- and also, there's training for
people who are involved in investigations.

We've tried to be as uniform as possible in getting the message out. It's a big
organization. I cannot tell you that there aren't examples where this may be
asked, but it's not our policy to ask that question, and our policy has been
clearly stated in regulations and training guidance.

Q Ken, in the time that these homosexuals have been discharged from the
military, has a single commander been reprimanded or censured in any way for
failing to adhere to the spirit or letter of the policy?



MR. BACON: Let me go back and finish answering Otto's other question, which was
about an Air Force directive. The Air Force directive that was referred to in

this report deals with a very narrow set of circumstances. It deals with a set

of circumstances where a person in the Air Force has revealed his or her
homosexuality and is seeking a separation from the Air Force, and may have been
the beneficiary of either recruiting bonuses, reenlistment bonuses, or

educational benefits, that the government may be able to recoup under military
regulation.

In those situations, one, an admission, two, the possibility of recruitment --
recoupment, there are procedures for talking to other people, but the first
person to talk to is always the subject himself or herself, the perscn who made
the declaration:
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Q Was the subject of this thing to see if there was fraud or not on the part of
the recruit so that you can recover this money?

MR. BACON: These regulations were instituted -- or actually, what it is, it's a
tip sheet to investigators who are dealing with investigations to determine
whether the Air Force should recoup either educational benefits or reenlistment
or other benefits, bonuses, because a person is getting out before his or her
term is up. That's -- this is the narrow set of circumstances to deal with that
situation.

Jamie?

Q My question was whether any commanders have been reprimanded or censured in
any way, since this policy has gone into effect, for failing to adhere to the

letter or spirit of the policy. '

MR. BACON: The -- I want to make a couple of points. The first is that we are
trying to administer this policy right down the line, even-handedly and fairly.
There is nothing in -- we believe, in our training or our policy that encourages
what this report refers to as "witch hunts". And in fact, DOD regulations
specifically prohibit such activity. In cases where these allegations are

brought to our attention, we look into them, and we will pledge to look into
these allegations as they're brought to our attention in the future. We have
looked into several cases that this group has brought to our attention in the
past, and we will in the future.

There is, of course in the military, a very clear and well-designed series of

avenues for bringing complaints to the fore. There are inspectors general, for
instance. There are people designed to handle complaints, and there are legal
officers, et cetera. So, there are many ways to bring allegations or

complaints, or reports of allegedly improper activity, to the attention of

military commanders.

Q Mine was actually a pretty simple question was: Do you know of -- is there any
case where any commander has been reprimanded or in any way censured or -- for
not adhering to this policy, which you said is, you know, strictly prohibited?

MR. BACON: There is a case -- well, first of all, there are a limited number of

cases that we have investigated from start to finish, involving so-called witch

hunts or harassment of -- with homosexuals.

The one case that was mentioned by the Servicemembers' Legal Defense Network, at
the very beginning of its report, involved a woman in Korea. The -- the '
commander in that case was, in fact, investigated for improper activity.

(Cross talk.)

Q Was he sanctioned? Would you check that out?

MR. BACON: Well, I can't -- I don't believe -- [ will find out whether I can

tell you, under the privacy rules. But there was a sanction, yes.

Q Ken, are you disappointed that this remains a issue, that it's not something



that's being followed by the book?
MR. BACON: Well, I suppose, in a broad sense, I'm always disappointed when I
encounter problems. But it's a pretty regular part of life. I think we are
working very hard to make this policy succeed.
General Sheehan said that he did not think this is an issue -- a big issue -- as
a commander. And he doesn't sense it is an issue, in talking to the troops.

My sense and the sense of Secretary Perry is that, based on what he hears from
commanders, based on what the Defense Department leadership hears from
commanders, that this today is not a huge command problem.

We are working to educate commanders and the troops. We're working to make them
understand exactly what the policy promises and does not promise, and some of

the confusion over the policy may reflect that there's perhaps -- that we have
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to do more work on this. We're always looking at our training, and we will look
at this report and decide if any activity has to be taken in response to the

report. _

Q Ken, what are the official totals -- not breakdown among the (services ?) --
what are the official totals for the four years ending in fiscal '95 -- of
dismissals? _ .

MR. BACON: The official totals --

Q For each year from -- (off mike) --

MR. BACON: Starting in fiscal year 1992 --

Q ('92,'93 ?) -- yeah.

MR. BACON: Ninety-two was 708. Fiscal 1993 is 682. Fiscal year 1994 is 597,
and [ explained that that includes 102 discharges that would not have been
included in fiscal '93 or previous years in the Air Force.

Q (Off mike) -- '95?

MR. BACON: And fiscal '95 is 722, as reported in the report, and that includes
163 discharges that would not have been counted under prior Air Force policies.
Q Thank you.

Q Ken, how many cases have been investigated during this whole time?

MR. BACON: I can't answer that question. Our reporting of -- I don't have those
figures. I'm not sure that we have a central data depository on the number of
cases, but it's done by service.?? :

Q (How are you all going to go about ?) investigating this? Is there going to be
some formal procedure for looking into it?

MR. BACON: No, we're going to sit down and -- we got the report late last night,
and we're going to read the report very carefully, and we're going to go through

the cases in the report.

Now many of them, as you know, are anecdotal. Many of them are referred to only
in terms of totals, without specifics.

We have said to the Service Members Legal Defense Network and other groups, come
to us with specific allegations and we will investigate them. And that remains

our pledge to do that. But we cannot investigate anecdotal information. I'm

not saying that some of these events or all of them didn't occur, I'm just

saying that without specifics it's very difficult to track them down.

Pat?

Q You mentioned that these groups have come to you in the past and you have
investigated things in the past; the Korean situation, the Korean woman, and an
officer sanctioned there. Were there any other cases where these groups have
come to you in the past, have resulted in censures or actions against

commanders, sergeants or -- '

MR. BACON: There was another one that certainly resulted in an investigation.
I'm not aware that there was a sanction in that case.



Q Can you tell us a little more?

MR. BACON: I can't right now, no.

Mark?

Q There's about a dozen men and women openly serving in the military who are gay
and their cases for discharge are being held up because of court action, in some
cases for many years. Is there any evidence, anecdotal or otherwise, that their
service in units and some are in combat units, has been detrimental to the good
order and discipline?

MR. BACON: | can't answer that question. I just don't know. I can tell you
that, as I said earlier, that commanders who have spoken to this issue have not
rated it as one of their major command problems.

Q Ken, given that the stated purpose of this policy when it was instituted two
years ago was to afford homosexual members of the military an opportunity to
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serve so long as they kept their status private, and given that Secretary Perry
this morning made the admission that the result has been what he called not a
very significant change, hasn't the policy failed?

MR. BACON: The policy has not failed. The policy was, as Secretary Perry said,
a small change. What it said was that orientation is not a bar to service. It
looks to -- the ability to serve in the military is based on conduct, not on
sexual orientation. It does not -- and that's what the policy said. And it goes
on to say that the military would stop asking people about their sexual
orientation, and as long as people did not disclose their sexual orientation,
either in words or actions or conduct, they would be allowed to serve in the
military.

The cases that have -- the court cases, in particular, many of them which have
arisen are cases where people have announced that they were homosexual and
fought for the right to remain in the military. The policy change should be very
clear. It did not -- it did not say that practicing homosexuals could remain in
the military. It said that people who do not disclosure their sexual

orientation could serve in the military because the indicator would look to
conduct, not to orientation.

So, there may be some confusion about that. I think that Secretary Perry
described this as a small change because it really was a change on the
enlistment form more than anything else.

Q Ken?

MR. BACON: Yes?

Q To Bosnia for a moment --

Q Can we stay on this for just a moment?

MR. BACON: Yes.

Q Go ahead.

Q You talked about the Pentagon looked into the case in Korea. The other case
that the Servicemembers group prominently displayed was the submarine tender in
(Senigallia ?) where there's, you know, something like 60 women were being
investigated simultaneously. Do you know whether there's been any investigation
into that?

MR. BACON: The first we heard about that was in late December, and the Navy has
not completed its investigation of that case. I cannot support -- I have no

ability now to comment on what the report said about that. I've read the

report, we're looking into it. I can't -- [ don't have anything for you on it

right now.

The -- Jamie, going back to your case, the -- this policy tries to balance the
military's need to maintain morale, unit cohesion on the one hand, and the right

to privacy on the other hand. The ticket to privacy is not talking about sexual



orientation. It allows people to come into the service without disclosing their
sexual orientation and to stay in the service as long as they don't disclose
their sexual orientation, if they're homosexuals. But disclosure then can
trigger a series of investigations.

We are trying -- our goal is not to harass people, our goal is not to pursue
people, our goal is not to have witch hunts. But there are rules that are laid
out for dealing with situations where people disclose their -- if they disclose
a homosexual orientation. We're trying -- as [ said, trying to balance an
increased right for privacy in the military with what the commanders have said
and what Congress have said is a need to protect a certain amount of unit
cohesion.

Q But in making the -- in disputing the charge that things are worse now for
homosexuals in the military, you seem to be admitting that things are really
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no better. MR. BACON: What I'm saying is that figures -- over a five-year
period, the figures that I read you don't show an extremely significant change.

Now, the tyranny of statistics is that it's the -- you have to look at long

lists of statistics; you have to look at a number of years before they're
particularly meaningful. We don't have a lot of experience with the statistics
under this policy right now.

Q I'm sorry, one more time. Are things better for homosexuals in the military
today under this policy than they were two years ago?

MR. BACON: Yes, they are.

Q In what way?

MR. BACON: And the reason they're better is that being a homosexual is no longer
a bar to military service. Before, if you honestly answered a form as a
homosexual, a recruiting form, and put down you were a homosexual, you were
barred from joining the service. Now you're no longer asked what your sexual
orientation is when you come into the service, and you can serve careers -- many
do -- without disclosing your sexual orientation. And as long as that's the

case, there should be absolutely no harassment or pressure on this person.

That's our policy.

Q Ken, that's what the policy is, but during this briefing from these people

today and in their report, they mention that there are still enlistment forms

out there that have not been corrected, that there are still witch hunts going

on where members' families and friends are asked questions about the person who
has enlisted even though nothing was said or admitted.

MR. BACON: Those -- if that is happening, that is not conformance with our
policy, and we will stop that if that is happening. What we want is strict
compliance with our regulations, and that's what -- one of the things we will do
in the course of reading this report and studying it is decide whether there are
areas where we have to look at better compliance. I'm not trying to prejudge
what we're going to find. I think that we'll just have to wait and see what

people determine after looking at this. But right now, the invitation is there

for people who feel they're being harassed or mistreated to come forward to
their IGs, to their lawyers, and complain about this. There are authorized
channels for lodging such complaints. The invitation is also there for any
group, including the Service Members Legal Defense Network, to come forward and
report specific charges or allegations to us, and we have said in the past and

we say now and we will say in the future that we will investigate these. We are
against witch hunts. We are against unfairness. We want strict compliance with
this regulation on all sides.

Yeah, John.
Q I'm going to turn to Cuba for just a moment.



Q Can 1 just --

Q Go ahead.

MR. BACON: Sure.

Q Is the lack of statistical change a disappointment to you. What were you
anticipating seeing when the policy was introduced.

MR. BACON: Well, I wasn't here when the policy was introduced and I find that I
think we're just going to need more experience looking at the statistics and
looking at how the institutions adjust to the policy. I think it would be
premature right now to say that this is disappointing. I think we have to wait
and see what the trend is. Two years does not make a trend, particularly when
there's been a rebased Air Force report in the middle of it which distorts
comparisons between fiscal '94 and the years before fiscal '94 and I think
that's an important rebasing.
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Yes, John.

Q Does the Defense department plan to release the composite radar tracks from
the Cuban incident which have been pulled together at March (sp) Air Force Base
and which have been circulating around here and the rest of the government.
MR. BACON: I'm not aware of any plan to release those. It's possible that they
may be released by another agency. I believe that there will be material

released today.

Q On the radar tracks?

MR. BACON: Not that. Not on the radar tracks. There'll be other materials
released today.

Q The transcripts has been handed out at the U.N. already.

MR. BACON: Yeah, it was supposed to be released at three. 1 mean, that should
be available through the U.N. or elsewhere.

Q (Inaudible) -- audio of the conversations between the cockpits and --

MR. BACON: No, the transcripts, as [ understand it.

Q Okay, and the radar tracks, you believe some other agency of the government --
MR. BACON: I do not know whether they'll be released or not. That was still
under discussion as of several hours ago.

Q And, secondly, on the defector who is now I guess now a re- defector or
whatever he's called, Mr. Roque, did agents from DIA or the (hument?) agency in
this building interrogate him when he came to Guantanomo the first time? Were
you the primary interrogators?

MR. BACON: I don't think we want to get into the details of how we deal with
defectors but you're right in assuming that somebody from the government talked
to him and we talked to other fighter pilots who defect from nations we're
interested in.

Q Do you have an assessment as to what he is now?

MR. BACON: No.

Q I mean you have no knowledge or suspicion that he is a -- maybe he was
kidnapped for all we know and they've got him under some nefarious drug or
something.

MR. BACON: Sounds like a good story for ABC.

Q So you have no opinion on what he is now.

MR. BACON: No.

Q Okay.

MR. BACON: Bill. _

QI believe it was last Wednesday, Rich Holbrooke told of there beings as many
as eight, at the fewest four terrorists training bases involving Iranian

Mujahedin.

Then Secretary Perry on Thursday mentioned something about the U.S. IFOR was



looking into this matter and looking for these facilities. And my question is,

do you have any more information on this particular matter? And have you -- has
the IFOR found any of these alleged other facilities?

MR. BACON: First, it's the responsibility of the three governments who signed
the Dayton peace accord to honor the provision requiring the expulsion of
foreign troops. It's not an IFOR responsibility to do that. IFOR has shown
that it has an ability to locate and to capture or collect these troops in

certain situations. But it is the responsibility of the governments to get them
out. And we expect the Bosnians, the Croatians and the Serbs to honor this
responsibility. We believe that they've made considerable progress but it's not
over yet. And there's still more to be done.

Q Do you believe that there still are such facilities besides the one in the
Muslim countries --
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MR. BACON: Well, Ambassador Holbrooke spoke about -- speculated that there were
a number of facilities and Secretary Perry said we're watching those facilities,
and [ think I'll stick with that.

Q You can't say any more than that, that we're continuing to watch.

MR. BACON: Right.

Q Ken, a representative -- military representatives from the Bosnian government
are making the rounds of several U.S. Army facilities, I guess today and
tomorrow. Can you describe briefly what it is that they're doing and how it

fits in with the possible equipping and training of Bosnian government forces?
MR. BACON: It's a delegation that's come to look at training facilities and
methods. One of the things we've agreed to do is to help other countries help
the Bosnians equip and train, and one of the things they're looking at are
training methods. This delegation was here yesterday, [ believe they're in Fort
Polk today, it's my understanding.

Q So they're just getting a look at how the United States trains its troops and

its training facilities --

MR. BACON: Ultimately these -- whatever training takes place will not take place
here, so it's mainly a question of looking at facilities and methods more than
anything else. _

Q Is this -- I take it it's in accord with the provisions in the peace agreement
about when -- does this technically amount to advice on training or training, or
is it just preliminary?

MR. BACON: Well, it's a visit. I wouldn't say that it's the beginning of
training at this stage. '

Q And how long will they be and when do they go --

MR. BACON: I'll get you those details. I just don't happen to have them.

Q Thank you. :

MR. BACON: Thank you.
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Two years after the Clinton administration put in place a policy it said
would make it easier for homosexuals to serve in the military, more gay service
members are being discharged than before it took effect.

The Defense Department discharged 722 gay service members in fiscal 1995,
compared with 597 in 1994 and 682 the year before that, according to Pentagon
figures.

Anecdotal evidence and Pentagon documents collected by a leading legal
defense organization also suggests that some military investigators and
commanders are not only ignoring provisions of the policy but pursuing
wide-ranging inquiries aimed at identifying members suspected of being
homosexual.

The Washington-based Servicemembers Legal Defense Network. said yesterday it
had documented 363 cases in the last year in which military officials violated
the policy by directly asking members about their sexual orientation or harassed
members suspected of being gay.

Some of those cases include military commanders who went on retaliatory
"witch hunts" against women who complained of sexual harassment or misconduct by
male colleagues, the group alleged.

If the military "really stopped asking and really stopped harassing we would
not see the number of discharges go up," said Michelle M. Benecke, co-director
of the Network and a former Army captain.



The increase "is directly related to the fact that these few limits are not
being administered correctly . . . what is conspicuously lacking is the senior
leadership is missing in action."

Defense Secretary William J. Perry said yesterday that his staft would look
into the allegations made by the group. He said the increase in discharges "was
not a significant change" from previous years.

Pentagon spokesman Kenneth Bacon said later the department had no explanation
for the increase but would study the report.

The "Don't Ask, Don't Tell" policy was a strained compromise between campaign
promises Bill Clinton made to lift the ban on homosexuals in the military and



PAGE 3
The Washington Post, February 28, 1996

fierce congressional and military resistance to his attempt to lift it after he
became president.

Clinton's compromise was to allow gay members to continue to serve, but only
if they did not disclose, even in private conversations, their homosexuality.

The military is permitted to investigate service members if officers have
"credible information" that the service members engaged in homosexual conduct,
which is prohibited in military law.

In making its case, the Network released several Pentagon memos it said
proved military officials are overstepping their bounds. One, an Air Force
memorandum, suggests that officers conducting investigations of service members
who have said they are gay should interview the members' parents and siblings,
school counselors, roommates and close friends and should review mental health
and medical records.

Air Force officials said the memorandum applies only to a narrow range of
cases in which there is a possibility that the service member is claiming to be
gay only to avoid service or specific assignments, or if the individual received
free advanced educational or medical training with an obligation to enter the
service afterward.

"Air Force investigators aren't out there randomly calling people," said
Capt. Samuel O'Niel, an Air Force spokesman. "That's not the way it works."

In one of the most extensively documented cases, the Network described what
it called a "witch hunt" against Pfc. Shannon Emery.

When she was assigned to the Army's 728th Military Police Battalion in Korea,
Emery charged that several drunken male soldiers had attempted to rape her. She
reported the incident to her commander, but he dismissed it.

Meantime, the men she had accused started false rumors that she was a
lesbian. During the investigation, Emery was pressured to accuse other women of
being lesbians and told she would receive lenient treatment in exchange for
their names, she has said.

The Army attempted to court-martial her, but charges were dropped by the
judge for insufficient evidence. Then the Army tried to discharge her through
administrative proceedings, which also were eventually dropped.



The Army confirmed yesterday that charges were dropped against her and Bacon
said her commanding officer was investigated and sanctioned for his
inappropriate actions.
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Two years after the Clinton Adminstration enacted a policy of "don't ask,
don't tell" for homosexuals in the military, Pentagon documents and interviews
with service members show that the military is not only continuing to ask some
of them about their sexual orientation, but is also asking their parents, their
friends and their therapists.

The documents suggest that the Administration's effort to help homosexuals in
ili of them -- leading to formal,
wide-ranging investigations in cases that might have been handled in the past
with little fanfare and without punishment.

That change may help explain why the number of service members discharged
for homosexuality jumped last year in the Army, Navy and Marines. Pentagon
figures show that in the fiscal year that ended Oct. 1, the three services
discharged 488 service members for homosexuality, a 17 percent increase over the
previous year. The Air Force said it did not have figures on dismissals of
homosexuals.

The documents were obtained by the Servicemembers Legal Defense Network, a
Washington group that assists members of the military accused of homosexuality.
Among them was a November 1994 Air Force memorandum that outlined the "don't
ask, don't tell" policy and listed the people who should be questioned in an
investigation to determine whether a service member was homosexual.

The list includes the service member's parents, brothers and sisters, school



counselors, roommates and close friends, "including people the subject member
dated." The memo also directs investigators to review "mental health and medical
records."”

A Navy memorandum that was undated but clearly issued in the aftermath of the
"don't ask, don't tell" policy seemed to recommend that Navy prosecutors
consider intimidating sailors who serve as character witnesses for gay service
members by warning the witnesses that "supporting homosexual interests" could
lead to their punishment.

Above all, the documents and interviews with service members and their
families make clear that there is widespread confusion in the military over how
to implement the "don't ask, don't tell" policy and that some service members
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are still being subjected to sweeping investigations of their sex lives on the
basis of second-hand reports.

In a report to be made public Tuesday, the Defense Network said that its
monitoring of hundreds of cases showed that the "don't ask, don't tell" policy
was "as bad, if not worse, than its predecessors," with witch hunts of
homosexuals still common in all branches of the military.

The Defense Department disputed the conclusions of the report, questioned its
interpretation of Pentagon documents and defended a two-year-old policy intended
to satisfy both gay activists and military traditionalists by allowing gays to
serve in the armed forces as long as they remained quiet about their sexual
orientation. |

"We believe that the current policy is working well," said Kenneth Bacon, the
department's chief spokesman. "The 'don't ask, don't tell' policy balances an
individual's right to privacy with the military's need to maintain unit cohesion
and readiness. We are concerned about allegations of witch hunts, and we will
investigate all firm evidence of such violations of our policy."

Mr. Bacon said the family members and friends of service members would
normally be contacted by military investigators only in limited circumstances,
such as when the service members had declared their homosexuality or when there
was evidence to suggest that a person was falsely claiming to be a homosexual to
leave military service. :

The legality of the "don't ask, don't tell" is now under challenge in Federal
courts. Last March, a Federal district judge in Brooklyn struck down the policy,
saying that it vioalted the First and Fifth Amendments and catered to the fears
and prejudices of heterosexual troops. The Clinton Administration has appealed
the decision.

Several recent cases involving the policy seem to suggest that the policy is
violated in spirit, with investogators fanning out across military squadrons to
investigate even the smallest details of a soldier's life after accusation of
homosexuality. Labor specialists say the policy is so confusing that even many
well-meaning military commanders are unable to carry it out properly.

Lawrence J. Korb, Assistant Secretary of Defense for manpower in the Reagan
Administration and now a senior fellow at the Brookings Institution, said the
policy was being violated "all the time," with service members asked directly
and indirectly about their sexuality.



The Defense Network report said women were beihg singled out for harassment,
since they account for a fifth of discharges for homosexuality even though they

make up 13 percent of the active duty force of the military, and Mr. Korb said
that was not surprising. ' '

Often, he said, women are accused of being lesbians after they file
complaints of sexual harassment or assault against male co-workers. "With women

in the military," he said, "you're either accused of being promiscuous or of
being a lesbian."”

The Clinton Administration's policy -- known in the Defense Department as
"don't ask, don't tell, don't pursue" -- was an awkward compromise enacted in
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February 1994 after months of turmoil at the White House and within the
Pentagon.

On taking office the previous year, Mr. Clinton had tried to impose a blanket
moratorium on discrimination against homosexuals in the military, but he was
forced to abandon it in the face of fierce opposition within the military and in
Congress.

Under the compromise, homosexuals are permitted to serve in the military so
long as they keep their homosexuality a secret, and commanders are barred from
asking service members questions about their sexual orientation.

But the military has maintained its long-standing prohibition on homosexual
acts, and commanders are allowed to open discharge investigations of service
members if there is "credible evidence" that they have declared their
homosexuality, even in a private settting.

For Cpl. Kevin Blaesing, a 25-year-old marine with an otherwise exemplary
service record, the setting was a psychologist's office in a naval hospital in
Charleston, S.C. He had gone there in September 1993 to discuss, among other
matters, his confusion over his sexual orientation. '

"] sat down and we discussed homosexuality in general -- if you are gay, do
you stay gay, how does that go along with being in the military," Corporal
Blaesing, whose case is noted in the Defense Network study, said in an
interview. "I never made a statement of what my sexual orientation was."

While the psychologist found that Corporal Blaesing was "fit for full duty,"
she reported details of their conversation to his commander. Corporal Blaesing
had not realized that military psychologists are held to far looser rules of
patient confidentiality than their civilian counterparts, and the Marines are
now seeking to discharge him.

Corporal Blaesing said that since his meeting with the psychologist, he had
repeatedly been asked by his commanders whether he was homosexual -- the
clearest possible violation of the "don't ask, don't tell" rule -- and that his
experience was not uncommon.

"From my experience, I can tell you that this policy is a failure,” he said.
"It's like a mine field, and you're just wandering in this mine field because
they don't advise you what the rules are. The military is basically waiting you
for you to step on that mine."



Among the other documents gathered by the Servicemembers Legal Defense
Network are reports from investigators aboard the submarine tender Simon Lake,

docked in Italy, who questioned dozens of women last November about accusations
of lesbianism on the ship.

The handwritten reports showed that the women were asked unusually broad
questions that violated the spirit of the "don't ask, don't tell" policy, if not
the letter of the law, including: "Have you performed any homosexual acts on the
ship? Have you performed any homosexual acts off the ship?"

The Air Force memorandum, dated Nov. 3, 1994, and prepared for military
judges and lawyers, was careful to insist that investigations of service
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members under the new policy were not meant "to discover evidence of homosexual
acts or to ferret out other homosexuals in the military."

But it then suggested that if the investigation of one service member turned
up evidence that a second service member might also be homosexual, then it would
be proper to open an investigation of the second service member, as well.

The memo also recommended that Air Force investigators interview a service
member's family, friends and school advisers, especially if there was a chance
that the service member might be lying in claiming homosexuality as a way to
obtain a quick discharge from the service.

Capt. Samuel McNiel, an Air Force spokesman at the Pentagon, said that the
policy was meant to protect taxpayers from service members who might walk away
from their obligations to the military, not to infringe on the privacy of gay
service members. He said that "contact with family members is not mandatory, and
inquiry officers are instructed to exercise discretion in this regard.”

Still, the Servicemembers Legal Defense Network said that it knew of cases in
which parents had received unwelcome phone calls from Air Force officers
pursuing investigations of their sons and daughters under the "don't ask, don't
tell" policy.

"Mothers and fathers have been shocked when called by Air Force officials
asking them whether their son is gay and whether he has ever had sex with
another man," the report said.

CORRECTION-DATE: March 2, 1996, Saturday

CORRECTION:

Because of an editing error, a front-page article on Tuesday about
homosexuals in the military misstated the Air Force's policy on keeping track of
the number of people discharged for homosexuality. The Air Force does tabulate
the number, but a change in record keeping makes it impossible to compare the
figures for the fiscal year 1995 and the previous year.

GRAPHIC: Photo: Cpl. Kevin Blaesing said that after talking with a Navy
psychologist he was asked by commanders if he was homosexual. He was at home in

Muscatine, lowa, on Saturday awaiting a decision in the case. (Associated
Press)(pg. 20)
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From: Sestak, Joseph A.

To: Bell, Robert G.

Cc: /R, Record at A1

Subject: FW: Gay discharges [UNCLASSIFIED]
Date: Tuesday, February 06, 1996 5:00PM
Bob,

In case it does come up, OSD did look into the figures on why the number of gay discharges
appeared to go up in FY 95 from FY 94. The numbers are not that much different if one subtracts the 163
AF gay discharges for FY 95 which would have been classified as "fraudulent enlistment discharges” in
prior years. For FY 95, the AF had redesignated the type of discharge for those who entered fraudulently
by denying they were gay (but later were found to be so).

As a resufl\tj the comparative figures (if one accounts for this "fair basis” comparison) are:

¢ oo 'O ¥/
&( gay discharges % gf Armed Forces
95 610 .039
94 597 .037
93 682 .039
92 708 .039
91 949 .047

From: Sestak, Joseph A.

To: Bell, Robert G.

CC: /R, Record at A1

Subject: Gay discharges

Date: Wednesday, January 24, 1996 07:25 AM

Bob,

Article in Army Times yesterday indicated that for FY1995, there were 722 servicemembers
discharged for homosexuality compared to 597 in FY 1994, a 21% increase.

You might remember that we sent two memos to TL last year on what the statistics' trend was
based on reports from gay rights organizations that the trend was up since Clinton's don't ask, don't
pursue policy was established.

| spoke with OSD; the figures appear correct, although they seemed to have been inadvertently
released early. The problem is that the two FYs may have different bases, not permitting a fair comparison.
This is because the Air Force changed its policy after the new policy was established so that someone who
had enlisted but was later found to be a homosexual used to be discharged in cartain cases as a "fraudulent
enlistment". However, in FY 95, the policy was changed and these cases were now all being treated as
discharges for homosexuality. This may invoive as many as 100-120 cases, which would bring the number
of FY95 discharges down to 600-620 as a "fair" basis for comparison with FY84. OSD is trying to confirm
this number today-tomorrow.

Also, the reason why the stats don't go down, while not definitely known, may have to do with the
fact that more homosexuals are being open about it; and that because of the spotlight of this issue over the
past few years, COs are more focused upon it.

| will let you know the final "fair comparison” count of discharges for FY1995; but | am sure we
can expect another letter from the gay rights organizations. vr, Joe
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" Military, Despite Policy Shitt,
Discharged More Gays in 95

Perry Promises Inquiry but Sees No ‘Significant Change’

By Dana Priest
Washington Post Suat Writer

Two years after the Clinton administra-
tion put in place a policy it said would make it
easier for homosexuals to serve in the mili-
tary, more gay service members are being
discharged than before it took effect.

The Defense Department discharged 722
gay service members in fiscal 1995, com-
pared with 597 in 1994 and 682 the year be-
fore that, according to Pentagon figures.

Anecdotal evidence and Pentagon docu-
ments coliected by a leading legal defense
organization also suggests that some military
investigators and commanders are not only
ignoring provisions of the policy but pursuing
wide-ranging inquines aimed at identifying
members suspected of being homosexual.

The Washington-based Servicemembers
Legal Defense Network said yesterday it had
documented 363 cases in the last year in
which military officials violated the policy by
directly agking members about their sexual
orientation or harassed members suspected
of being gay.

Some of those cases include military com-
manders who went on retaliatory “witch
hunts” against women who complained of
sexual harassment or misconduct by male
colicagues, the group alleged.

1f the military “really stopped asking and
really stopped harassing we would not see
the number of discharges go up,” said Mich-
elle M. Benecke, co~director of the Network
and a former Army captain.

The increase “is directly related to the
fact that these few limits are not being ad-
ministered correctly . .. what is conspicu-
ously lacking is the senior leadership is miss-
g i action.”

Defense Secretary William J. Perry said
yesterday that his staff would look into the
allegations made by the group. He said the
increase in discharges “was not a significant
change” from previous years.

Pentagon spokesman Kenneth Bacon said
later the department had no explanation for
the increase but wouid study the report.

The “Don't Ask, Don't Tell” policy was a
strained compromise between campaign
promises Bill Clinton made to lift the ban on
homosexuals in the military and fierce con-
gressional and military resistance to his at-
tempt to Uft it after he became president.

Clinton's compromise was to allow gay
members to continue to serve, but only if
they did not disclose, even in private conver-
sations, their homosexuality.

" The military is permitted to investigate
service members if officers have “credible in-
formation” that the service memters en-

gaged 1 homosexual conduct, which is pro-
hubited in military law,

In making its case, the Network released
several Pentagon memos it said proved-mili-
tary officials are overstepping thewr bounds.
One, an Air Force memorandum, suggests
that officers conducting investigations of ser-
vice members who have said they are.gay
should interview the members’ parents and
siblings, school counselors, roommates and
close friends and should review mental
health and medical records.

Air Force officials said the memorandum
applies only to a narrow range of cases in
which there is a possibility that the service
member is claiming to be gay only to avoid
service or specific assignments, or if the indi-
vidual received free advanced educational or

Some military
commanders conduct
retaliatory “witch
hunts,” a legal defense

group alleges.

medical training with an obligation to enter
the service afterward.

“Air Force investigators aren't out there
randomly calling people,” said Capt. Samuel
O'Niel, an Air Force spokesman. “That’s not
the way it works.” -

In one of the most extensively document-
ed cases. the Network described what it
called a “witch hunt” against Pfc. Shannon
Emery.

When she was assigned to the Amy’s
728th Mulitary Police Battalion in Korea,
Emery charged that several drunken male
soldiers had attempted to rape her. She re-
ported the incident to her commander, but
he dismissed it.

Meantime, the men she had accused start-
ed false rumors that she was a lesbian. Dur-
ing the investigation, Emery was pressured
to accuse other women of being lesbians and
told she would receive lenient treatment n
exchange for their names, she has said.

The Army attempted to court-martial her,
but charges were dropped by the judge for ;-
sufficient evidence. Then the Army tned to
discharge her through admirustrative proceed-
ings, which also were eventually dropped.

The Army confirmed yesterday that charg-
es were dropped against her and Bacon said
her commanding officer was investigated and
sancuioned for his inappropriate actions,
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® IN TWO YEARS, SLDN HAS ASSISTED MORE THAN 700 SERVICE-
MEMBERS IN 48 STATES AND 13 FOREIGN COUNTRIES.

* THE RATE OF DISCHARGE UNDER "DoN't Ask, DoN'T TELL, DoN'T
PURSUE'" IS GREATER NOW THAN IT WAS UNDER THE OLD POLICY.

e MosT oF SLDN's CLIENTS ARE YOUNG, BETWEEN THE AGES OF
18 aND 22.

® 30% oF SLDN CLIENTS ARE WOMEN; WOMEN COMPRISE ONLY 13% OF
THE ACTIVE FORCE.
® 28 WITCH HUNTS HAVE OCCURED IN THE PAST 2 YEARS.

® THE AIR FORCE HAS ACTIVELY PURSUED CRIMINAL CHARGES AGAINST
AIRMEN FOR PRIVATE, ADULT, CONSENSUAL SEX. THE SENTENCE CAN BE
FOR UP TO 15 YEARS IN PRISON.

Yes! | would like to help Servicemembers Legal Defense
Network in one or more of the following ways:

O Yes! I will help financially. Enclosed 15 my tax-deducuble
contribution. I'm paving by.
0 Check made payable to SLDN.
0 MasterCard 0 VISA U Discover
0§35 0550 Oslo0 As500 5%

Card Number =

Expiration Dawe

Sighaiwe
O Pavment option by credit card: please charge my card

> per month or § per quarter.

Please complete the infermation helaw:

Name

Address:

Ciry: siate” Zip

Dayuime phone:

Evening phone:

O Yes! [ will rcach out to key venues i my community so ihat
scrvicemembers know where o turn for help  Please contact me
at the address above.

3 Yes! 1 wilt help defend servicemembers. or help with other legal
matters  Please contact me at the address above.

Please return to: SLDN, PQ. Box 33013, Washington, DC 20009
(202) 328-324+ * SLDNI@ aol.com

SLDN is a 501(c)(3) organization. All contributions are tax deductible.
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STATEMENT FROM THE EXECUTIVE DIRECTORS

l zvery day, we receive calls from gay, leshian, bisexual and
straight servicemembers who have been hurt by the mil-
itarys “Dont Ask, Dont Tell, Don't Pursue” policy:

These brave young men and women have faced witch hunts,
death threats and prison. They have had their lives tumed
upside down. They often come to us scared and apprehen-
sive because their second family, the military, an institution
that has told them from day one that it would stand by them
no matter what. 1s threatening to disown them.

We are here 1o help. We, and our network of volunteer
atorneys, provide clients with direct legal intervention..

We are the only organization that baitles watch hunts. death
threats and harassment every day. We use our legal, politi-
cal, watchdog and military expertise o obtain the best reso-
Jutions for our chents and to discipline commanders who
violate military regulations.

We also work hard 1o close the loopholes in the current pol-
icy that permit commanders to ferret out suspected gay
troops. And, we work to counter moves by extremist orga-
nizations to make the new policy even worse.

Discrimination by our federal government is the lynch pin
to discrimination against us all and until we end govern-
ment inequality, none of us will be truly free.

Please join us 1in the fight to help the brave young men and
women of our country.

Michelle M. Benecke C. Dixon Osbum

OUR CLIENTS: SLDN IN ACTION

* * * * * * *

WiTcH HuNTs

Former Corporal Craig Haack and twenty other marines
were interrogated durnng what DOD now admits was a
witch huni in Okinawa, Japan  [nvestigators seized Haacks
personal diary, letters. and computer in an effort to obtan
evidence of homosexual conduct. SLDN, with cooperating
attorneys, stopped the witch hunt and pressed the Department

of the Navy to admit its improper conduct.

“| love serving my country
and | know without SLDN |
wouldn't have had a chance
of staying in. | would like to
take this opportunity to thank suspected he was gay
SLDN for all that you have
done for me and my famity."

DEATH THREATS
A young airman
recerved a writien death

threat because someone

The airmans command

refused 1o take action

WARNING: 1If You Are A Servicemember and vou are
under investigation or are thinking of coming out te the
military, take no action until you speak with an attorney.
Please remember under Article 31 of the Uniform Code of
Military Justice: You have the right to remain silent and vou
have a nght to an attorney. Say nothing. Sign nothing.

Get legal help. Call SLDN at (202) 328-324+.

to protect him  SLDN
responded quickly to find safe, off-base lodging for the
airman and convinced the Air Force to investigate the source

of the threat, not the arrmans personal life.

HARASSMENT

A young Army private reported an atempted rape and was
accused of being lesbian in retaliation. She was threatened
with prison unless she identified other suspected lesbians.
SLDN worked ninc months to have all charges dropped
against the private and the responsible officers disciplined for

taking action against her.

IMPRISONMENT

A 15 vear Navy enlisted man was threatened with up to 5
vears n jail based on false allegations that he solicited
another serviceman in front of 200 people. With SLDN’

help, he won his case at trial.

WHAT You CaN DO For SLDN

* * * * * * *

Give

We rely.in large part. on contributions {rom individuals  We
encourage you 1o support SLDN with a fully tax-deductible
contribution today. SLDN has earned a reputation as a good
mnvestment. Whether you give $25 or $2300, please know
we take sertously our responsibility to use every dollar wise-
lvand 1o maximum effect. 1f you are able. please join our
Patriot Circle at $300 or more annually. Please call Mary
Ester, our Director of Development, to ask about other
opportunities to help SLDN financially. including in-kind
contributions, house parties, donations of frequent {lyer

ifts of stock and the Combined Federal

miles, bequests, ¢

cam paign.

ReacH Our

Servicemembers must know where to wumn for help and
evervone needs to know the truth about this policy. You can
help by making sure SLDN’ phone and address are listed
with hotlines and local papers; by distributing information
provided by SLDN at bars, bookstores. Pride Days and other
venues: and by helping us coordinate confidential training

sessions for local servicemembers and attomeys.

DEFEND

SLDN depends on its volunteer attomeys to help with us
cases. No military expertise is required; we can provide
that. What is required is good. aggressive lawvering. \We

also need help with legal research and amicus brefs

I can say most definitely that SLDN has
been my savior and my strength during
these trying times. | salute each and every
one of your staff and supporters.”
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Homosexuality

Still Questioned
By the Military

By PHILIP SHENON

WASHINGTON, Feb. 26 — Two
years after the Clinton Adminstra-
tion enacted a policy of ‘‘don’t ask.
don’t tell” for homosexuals in the
military, Pentagon documents and
interviews with service members
show that the muilitary is not only
continuing to ask some troops about
their sexual orientation, but is also
also asking their parents, their
friends and their therapists.

The documents suggest that the
Administration’s effort to help ho-
mosexuals 1n the military may in-
stead be harming many of them —
leading to formal, wide-ranging in-
vestigations In cases that might
have been handled in the past with
little fanfare and without punish-
ment.

That change may help explain
why the number of service members
discharged for  homosexuahty
jumped last year in the Army, Navy
* and Marines. Pentagon figures show .
that in the fiscal year that ended Oct.
1, the three services discharged 488
service members for homosexuality,
a 17 percent increase gver the previ-
ous year. The Air Force said 1t did
not have figures on dismissals of
homosexuals.

The documents were obtained by
the Servicemembers Legal Defense
Network, a Washington group that
assists members of the military ac-
cused of homosexuality. Among
them was a November 1994 Air
Force memorandum that outlined
the “*don’t ask, don’t tell” policy and
listed the people who should be ques-
tioned 1n an investigation to deter-

Continued on Page A20, Column |




Despite New Policy, Military
Asks About Homosexuality

Continued From Page |

mine whether a service member was
homosexual

The list includes the service mem-
ber’s parents, brothers and sisters,
school counselors. roommates and
close friends, ‘including people the
subject member dated.” The memo
also directs investigators (o review
"mental health and
records.”

A Navy memorandum that was
undated but clearly issued in the
aftermath of the “‘don't ask, don't
tell" policy seemed to recommend
that Navy prosecutors consider in-
timidaung sailors who serve as char-
acter witnesses for gay service
members by warning the witnesses
that ‘‘supporting homosexual inter-
ests'’ could lead to their punishment.

Above all, the documents and in-
terviews with service members and
their famifies make clear that there
is widespread confusion in the mili-
tary over how to implement the
*'don’t ask, don't teil’’ policy and that
some service members are still be-
ing subjected to sweeping Investiga-
tions of their sex lives on the basis of
second-hand reports.

In a report to be made public Tues-
day. the Defense Network said that
its monitoring of hundreds of cases
showed that the '‘don’t ask, don't
teli”’ policy was ''as bad, if not worse,
than 1ts predecessors,” with witch
hunts of homosexuals still common
in all branches of the military.

The Defense Department disputed
the conclusions of the report, ques-
tioned its interpretation of Pentagon
documents and defended a two-vear-
old policy intended to satisfy both
gay activists and miltary tradition-

An easier policy
brings more

dismissals of gay
service members.

alists by allowing gays to serve in the
armed forces as long as they re-
mained quiet about their sexual ori-
entation.

“We believe that the current poli-
cy 1s working well'”” said Kenneth
Bacon. the department's chief
spokesman. ““The ‘don’t ask, don't
tell”’ pohcy balances an individual's
right to privacy with the military’s
need to maintain unit cohesion and
readiness. We are concerned about
allegations of witch hunts, and we
will investigate all firm evidence of
such violations of our policy.”

Mr. Bacon said that the family
members and friends of service
members would normally be con-
tacted by military investigators only
in limited circumstances, such as
when the service members had de-
clared their homosexuality or when
there were evidence to suggest that a
member was falsely claiming to be a
homosexual to leave military serv-
ice.

The legatity of the *'don't ask, don't
tell” is now under challenge in Fed-
eral courts. Last March, a Federal
district judge n Brooklyn struck
down the policy, saying that it vioalt-
ed the First and Fifth Amendments
and catered to the fears and preju-
dices of heterosexual troops. The
Clinton Administration has appealed
the decision.

Several recent cases involving the
policy seem to suggest that the poli-
cy is violated In spirit, with investo-
gators fanning out across military
squadrons to Investigate even the
smallest detalls of a sotdier’s life
after accusation of homosexuality.
Labor specialists say that the policv

medical

15 $0 confusing that even many well-
meamng military commanders are
unable to carry it out properly.

Lawrence J. Korb. Assistant Sec-
retary of Defense for manpower In
the Reagan Admunistration and now
a sentor fellow at the Brookings In-
stitunion, said that the policy was
being violated ‘‘all the time,” with
service members asked directly and
indirectly about therr sexuality.

The Defense Network report said
that women were being singled out
for harassment, since they account
for afifth of discharges for homosex-
uality even though they make up 13
percent of the active duty force of the
military, and Mr. Korb said that was
not surprising.

Often, he said, women are accused
of being lesbians after they file com-
plaints of sexual harassment or as-
sault against - male co-workers.
*With women in the military,” he
said, **you're either accused of being
promiscuous or of being a lesbian."”

The Clinton Administration's poli-
cy — known 1n the Defense Depart-
ment as “‘don’t ask, don't tell, don't
pursue’’ — was an awkward compro-
mise enacted 1n February 1994 after
months of turmoil at the White House
and within the Pentagon.

On taking office the previous vear,
Mr. Clinton had tried to impose a
blanket moratorium on discrimina-
tion against homosexuais in the mili-
tary, but he was forced to abandon it
in the face of fierce opposition within
the military and in Congress.

Under the comproniise, homosex-
uals are permitted to serve in the
military so long as they keep their
homosexuality a secret, and com-
manders are barred from asking
service members questions about
their sexual orientaticn.

But the mulitary has maintained
its long-standing prohibition on ho-
mosexual acts. and commanders are
allowed to open discharge investiga-
tions of service members if there 1s
“'credible evidence' that they have
declared their homosexuality, even
in a private settting.

For Cpl. Kevin Blaesing, a 25-year-
old marine with an otherwise exem-
plary service record, the setting was
a psychologist's office in a naval
hospital in Charleston, S.C. He had
gone there in September 1993 to dis-
cuss. among_other matters. his con-
fusion over his sexual orientation.

“'1 sat down and we discussed ho-
mosexuality in general — if you are
gay, do you stay gay. how does that
g0 along with being in the military,”
Corporal Blaesing, whose case 1s not-
ed n the Defense Natwork study,
said in an interview. ''[ never made a
statement of what my sexual orien-
tation was."

While the psychologist found that
Corporal Blaesing was "fit for full
duty,” she reported datails of their
conversation to his commander. Cor-
poral Blaesing had not realized that
military psychologists are held to far
looser rules of patient confidentiality
than their civilian counterparts. and
the Marines are now seeking to dis-
charge him.

Corporal Blaesing said that since
his meeting with the psychologist, he
has repeatedly been asked by his
commanders whether he was homo-
sexual — the ciearest possible viola-
tion of the *'don’t ask, don't tell"” rule
— and that his experience was not
uncommon. i

“From my experience, | can tell
you that this policy is a failure,” he
said. “It's llke a mnefield. and
you're just wandering in this mine-
field because they don't advise you
what the rules are. The military is
basically waiting you for you to step
on that mine.”

Among the other documents gath-
ered by the Servicemembers Legal
Defense Network are reports from
investigators aboard the submarine
tender Simon Lake, docked 1n ltaly,
who auestioned dozens of women last



Associated Press
Cpl. Kevin Blaesing said he has been repeatedly asked by commanders if -
he is homosexual after talking with a Navy psychologist. He was at
home in Muscatine, Iowa, on Saturday awaiting a decision on his case.

November about accusations of les-
bianism on the ship.

The handwritten reports showed
that the women were asked unusual-
ly broad questions that violated the
spirit of the “don't ask, don't tell”
policy, if not the letter of the law,
including: ‘‘Have you performed any
homosexual acts on the ship? Have
you performed any homosexual acts
off the ship?”’

The Air Force memo, dated Nov. 3,
1994, and prepared for military
judges and lawyers, was careful to
insist that investigations of service
members under the ‘‘don’t ask, don’t
tell’”” policy were not meant ““to dis-
cover evidence of homosexual acts
or to ferret out other homosexuals in
the military.”

But it then suggested that if the
investigation of one service member
turned up evidence that a second
service member might also be homo-
sexual, then it would be proper to
open an investigation of the second
service member, as well.

The memo also recommended that
Air Force investigators interview a
service member’s family, friends

and school advisers, especially if '
there was a chance that the service
member might be lving in claiming
homosexuality as a way to obtain a
quick discharge from the service.

Capt. Samuel McNiel, an Air Force
spokesman at the Pentagon, said
that the policy was meant to protect
taxpayers from service members
who might walk away from their
obligations to the military, not to
infringe on the privacy of gay service
members. He said that ‘‘contact with
family members is not mandatory,
and inquiry officers are instructed to
exercise discretion in this regard.”

Still, the Servicemembers Legal
Defense Network said that it knew of
cases in which parents had received
unwelcome phone calls from Air
Force officers pursuing investiga-
tions of their sons and daughters
under the *‘don’t ask, don’t tell” poli-
cy.
“Mothers and fathers have been
shocked when called by Air Force
officials asking them whether their
son is gav and whether he has ever
had sex with another man,” the re-
port said.
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NOTICE: If you are a servicemember reading this and
come under investigation, you have certain legal rights.
Under Article 31 of the Uniform Code of Military Justice,
you have the right to remain silent and a right to consult a
lawyer. Exercise them. Say Nothing. Sign Nothing. Get
Legal Help.

If you are thinking of “coming out,” do not until you speak
to a defense lawyer. Saying or doing the wrong thing
under “Don’t Ask, Don’t Tell, Don’t Pursue” could get you
thrown in jail.




CONDUCT UNBECOMING:
SECOND ANNUAL REPORT ON “DON’T ASK, DON’T TELL, DON’T PURSUE?”
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In South Korea, a young Private First Class reported that male soldiers
assaulted and threatened to rape her. The soldiers then spread false rumors that
she was a lesbian. Rather than investigate the men who attacked her, the
command in South Korea investigated her. The command tried to force her to
confess to being gay. She refused. The command threatened her with prison if
she did not identify suspected lesbians in her unit. She refused. The command
started discharge proceedings against her based on the same trumped up
allegations. She still refused to buckle. In July 1995, after ten months of intense
efforts by her family, Servicemembers Legal Defense Network and its
cooperating private attorney, the Army finally dropped all charges and
retaliatory actions against her. Her new command is excellent, but she and her
Jamily should never have had to go through what they did. What happened to
her is common. Straight or gay, the “Don’t Ask, Don’t Tell, Don't Pursue”
policy has been used to retaliate against hundreds of servicemembers.

EXECUTIVE SUMMARY

In its second annual report on the impact of the “Don’t Ask, Don’t Tell, Don’t Pursue”
policy, Servicemembers Legal Defense Network (SLDN) reveals a continuing pattern of abuse
that has effectively rendered the current policy as bad as, if not worse than, its predecessors.
Many military members clearly continue to ask, pursue and harass suspected gay troops in
blatant disregard of the policy’s limits. From March 1, 1995 - February 27, 1996, SLDN
documented 363 specific violations of the current policy.' The result, in part, is that the
Department of Defense (DOD) discharged more servicemembers under its gay policy in fiscal

year 1995 than in each of the past four years at a cost exceeding $21 million in 1995.2

1 See Exhibit A. SLDN had documented 340 violations in the policy’s first year of operation, resulting in 703
documented violations for the past two years. The documented violations do not include violations that fall outside
“Don’t Ask, Don’t Tell, Don’t Pursue” but are nevertheless serious breaches of military regulations, such as denial
of or ineffective assistance of counsel, threats of adverse action by criminal agents against servicemembers unless
they cooperate, and violation of the servicemembers’ rights under the Privacy Act.

2 See Exhibits B & C. The cost of training replacements for those discharged in 1995 exceeded $21 million,
bringing the cost under the current policy to more than $38.5 million, and the cost since 1980 to more than one-half
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Among SLDN’s specific findings for March 1, 1995-February 27, 1996:

1.

DOD discharged 722 people under the gay policy in fiscal year 1995 - a
four year high, and a 21% increase over 1994 levels.

According to DOD figures, the Air Force accounted for 32% of gay
discharges — a figure that has doubled under the current policy. The Navy
accounted for 36% of gay discharges, a decrease of 21% since 1992; the
Army and Marine Corps discharge rates remained about the same at 25%
and 6% of the totals, respectively.

SLDN documented 363 violations of "Don't Ask, Don't Tell, Don't Pursue,
Don't Harass." The Navy was the worst service with 126 documented
violations, followed by the Air Force with 114 documented violations, the
Army with 101 and the Marine Corps with 22.

SLDN documented 141 violations of "Don't Pursue” and 127 violations of
"Don't Harass" making them the leading problems under the current policy
for the second year in a row. The Air Force was the worst violator of
“Don’t Pursue;” the Navy was the worst at “Don’t Harass.”

The Air Force, more than the other services, is actively pressing criminal
charges and imprisoning gay servicemembers for allegations of consensual
adult sexual relationships, in violation of current regulations.

Women were disproportionately hurt by the new policy, accounting for
30% of SLDN cases and 21% of DOD discharge figures, despite making
up only 13% of the military’s active force. Women are often accused as
gay after reporting sexual harassment or rape, regardless of their actual
sexual orientation.

SLDN documented 28 witch hunts. Witch hunts of women occurred in
locations ranging from Korea to Texas to the Mediterranean last year.

After one lesbian officer succeeded in arguing for retention, DOD, on
August 18, 1995, quietly issued a memorandum that prohibited the
services from accepting similar arguments by other gay servicemembers.
The memo also undercuts limits on investigations of suspected gay troops
contrary to the original letter and intent of the current policy. The new
DOD memo was apparently in response to lobbying by Senators Coats,
Nunn and Thurmond, as revealed by the Family Research Council in

billion dollars. These cost estimates do not include the substantial costs of investigating servicemembers, holding
administrative discharge hearings or defending the new policy in federal court.

il



federal court.

9. On a positive note, President Clinton issued Executive Order 12968 on
August 4, 1995, prohibiting discrimination based on sexual orientation in
the issuance of security clearances for gay military and civilian
government employees.

10.  Another positive finding is that DOD officially recognizes that more than
one dozen gay servicemembers have been serving openly and honestly for
one to fourteen years. '

Three primary reasons account for the increase in discharges and the continued violations
of the current gay policy. The first reason is that, according to DOD’s own data, discharges from
the Air Force have skyrocketed while discharges from the other services have declined or
remained the same. The Air Force now accounts for 32% of all gay discharges, while in 1992, it
accounted for only 16% of all gay discharges. The Navy, by contrast, accounted for 57% of all
gay discharges in 1992, but now accounts for 36% of all gay discharges. Furthermore, the Air
Force’s 1995 figures are higher than would be predicted given its size. The Air Force accounts
for only 26% of total active duty troops, but it accounts for 32% of all gay discharges. The fact
that the Air Force discharges have increased so dramatically is reflected in SLDN’s finding that
the Air Force is the worst violator of “Don’t Pursue.”

A second reason discharges under the gay policy remain high is that the military uses the
policy to retaliate against women. DOD data show that women are being singled out for
investigétion and discharge at rates exceeding those for men. Though women comprise only
13% of the total active duty force, they account for 21% of all discharges and 30% of SLDN’s

cases under the gay policy. A disturbing constant in women’s cases is the frequency with which

women are accused as lesbian after reporting sexual harassment or rape, regardless of their actual
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sexual orientation. It was believed that “Don’t Ask, Don’t Tell, Don’t Pursue” would stop
investigations and discharges based on retaliatory accusations, but it has not.

The third major reason discharges under the gay policy have escalated is that DOD is not
educating or adequately training commanders and their troops about the new policy and what it
really means in their everyday lives. Further, DOD and the services only take steps to stop clear
violations of the current policy in individual cases when confronted with intense outside pressure
from servicemembers’ families and their lawyers.

This report details four specific categories of violations. It documents cases where
military members have (1) asked servicemembers about their sexual orientation (“Don’t Ask”);
(2) punished statements of sexual orientation that are permissible under the new policy or
expanded the situations where telling is prohibited (“Don’t Tell™); (3) pursued, witch hunted or
criminally prosecuted suspected homosexuals (“Don’t Pursue™); and (4) condoned harassment
based on perceived sexual orientation (“Don’t Harass™).

This report is divided into four sections which describe SLDN’s data in more detail. The
sections are entitled “Don’t Ask,” “Don’t Tell,” “Don’t Pursue,” and “Don’t Harass.” Each
section explains what constitutes a violation of the current policy according to the letter and spirit
of the regulations, summarizes SLDN’s findings, provides examples of the violations
documented by SLDN, analyzes why many military leaders continue to violate the new policy
and recommends how the military can stop the ongoing violations of “Don’t Ask, Don’t Tell,
Don’t Pursue.”

This report is based on violations of "Don't Ask, Don't Tell, Don't Pursue" documented

by SLDN, located in Washington, D.C. SLDN is the sole national legal aid and watchdog
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organization for those targeted under the military's policy on service by gay men and lesbians,
and the only means currently available to document abuses. DOD has instituted no method of
identifying, documenting or correcting abuses of the new policy.

SLDN's documented cases capture only a fraction of the servicemembers hurt by the
"Don't Ask, Don't Tell, Don't Pursue" policy. Many servicemembers are discharged by DOD for
alleged homosexuality without ever having contacted SLDN, and others are removed from
service for homosexuality through ulterior means, such as denial of reenlistment. SLDN's
outreach is limited. We are in touch with only a very small percentage of all servicemembers
harmed by the current policy.

Servicemembers who contact SLDN are straight, gay and bisexual. The military’s “Don’t
Ask, Don’t Tell, Don’t Pursue” policy is often used as a means to retaliate against anyone,
regardless of their sexual orientation.

SLDN is asked to provide a wide range of assistance from basic information about what
the policy says to intensive efforts to stop witch hunts or prevent death threats from being carried
out. SLDN carefully tracks those cases where servicemembers need ongoing assistance. From
March 1, 1995 - February 27, 1996, the period on which this report is based, SLDN closely
tracked 180 cases. Its attorneys work to monitor and document violations of the "Don't Ask,
Don't Tell, Don't Pursue" policy in conjunction with Republican and Democratic Congressional

aides and lawyers from SLDN's network of more than 250 cooperating attorneys from private

law firms around the country.’

* SLDN would like to thank its cooperating attorneys for their tireless efforts on behalf of lesbian, gay, bisexual and
straight servicemembers hurt under the “Don’t Ask, Don’t Tell, Don’t Pursue” policy. SLDN would like to extend
special recognition to Ted Bumer and Kathy Gilberd of the Military Law Task Force in San Diego, and Bridget
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SLDN’s findings are well-documented. Servicemembers and attorneys who worked on
the cases reported are available upon request, except in cases where servicemembers could suffer
retaliation from speaking publicly. Due to reasons of confidentiality and to protect
servicemembers from potential retaliation, the names of servicemembers and other identifying
features of cases are omitted in this report.

SLDN is headed by two attorneys, C. Dixon Osburn and Michelle M. Benecke. Mr.
Osburn holds a J.D. and M.B.A. from Georgetown University and an A.B. from Stanford
University. Ms. Benecke is a graduate of Harvard Law School and holds a B.A. from the
University of Virginia. Ms. Benecke is also a former Captain and Battery Commander in the
U.S. Army. Both have spoken extensively about the military’s gay policies, including a speech
at the American Bar Association Annual Convention in August 1995. They have also both
published respected works about the policies, including articles in The New York Times, The
Harvard Women's Law Journal, The University of Missouri Kansas City Law Review, and

contributions to several books.

Wilson, a private attoney in San Diego, for their long-standing leadership in fighting for the rights of
servicemembers.
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RECOMMENDATIONS

SLDN concludes that many military members continue to ask, pursue and harass lesbian
gay, bisexual and straight servicemembers in direct violation of "Don't Ask, Don't Tell, Don't
Pursue." Some of the violations result from a deliberate disregard of the policy by commanders,
criminal investigators and inquiry officers. Some violations result from top Pentagon officials
backtracking from limits imposed by the current policy. And other violations result from poor
communication to servicemembers and the American public about what is and is not permitted
under the new policy. SLDN recommends that DOD take the following steps to stop the
continuing abuses of the current policy:

1. Designate an official from the Office of the Secretary of Defense and Office of the
Secretary for each service who is charged with the responsibility to resolve problems as they
arise and send a clear signal that abuse‘s will not be tolerated.

2. Discipline those who disobey the limits of the regulations.

3. Rescind the Department of Defense, Air Force and Navy memoranda that gut the
original intent of the new policy not to pursue gay servicemembers.

4. Issue clear guidance that inquiries and investigations can only be started with good
cause. Not all information is credible, such as retaliatory accusations.

5. Stop harassment, including death threats and hate crimes, discipline those who harass,
and allow servicemembers to report harassment without fear of retribution.

6. Require commanders to reveal in writing to the servicemember the speciﬁc reason an
inquiry or investigation has been initiated against the servicemember.

7. Provide servicemembers access to a military attorney at the beginning of an inquiry or
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investigation to help deter illegitimate efforts, as recommended by a 1995 Advisory Board on
DOD Investigative Capability report.

8. Require commanders to not intrude into private conversations between gay
servicemembers and their families, doctors and other health care professionals and not use such
statements as the basis for retribution, investigation and discharge.

9. Prevent selective criminal prosecution of gay, but not straight, servicemembers for
adult, consensual sexual relationships, consistent with regulations requiring even-handed
treatment.

10. Exclude evidence that has been wrongfully obtained from being used at an
administrative discharge board against the servicemember, as suggested by a 1995 Advisory

Board on DOD Investigative Capability report.

DOD should adopt these recommendations as a first step to bring itself into compliance
with the current law and regulations. These recommendations if fully implemented would
improve the safety of servicemembers’ daily lives under the “Don’t Ask, Don’t Tell, Don’t
Pursue” policy. These recommendations would in no way cure the constitutional defects of the

policy currently being litigated in federal court.
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DON’T ASK

"What is Don't Ask?"” The "Don't Ask" regulations state that "servicemembers will not
be asked about or required to reveal their sexual orientation." Violations of "Don't Ask"
monitored by SLDN include (1) direct questions about sexual orientation, such as "Are you
gay?"; (2) surrogate questions about sexual orientation where a servicemember is not asked
directly about his or her orientation, but is asked through creative phrasing, as in "Do you find
men attractive?"; and (3) inadvertent questions, in which a military member does not realize that
the question asked requires disclosure of sexual orientation, such as when a commander, out of
concern for someone in his or her unit, asks what is troubling the servicemember, and the answer
is that the servicemember is grappling with issues related to sexuality. The question would not
pose a problem for a heterosexual servicemember but it does for the homosexual servicemember.

Findings. SLDN documented 77 “Don’t Ask” violations. Direct questions and surrogate
questions about sexual orientation constituted 99% of those violations. SLDN documented
significant violations of “Don’t Ask” in each service.

Examples. Violations of “Don't Ask” include asking direct, surrogate, or inadvertent
questions about sexual orientation.

Direct Questions. An Air Force Office of Special Investigations (OSI) agent
started a witch hunt by directly asking a seaman who was not under investigation if he
were gay. In another case, a fellow worker asked an enlisted female airman if she were
gay and then turned her in when she answered “yes.” One officer in the Southwest
confronted a woman under his command with, “I know you’re a lesbian,” looking to see
if she would respond. Similarly, an Army officer asked a fellow officer, “What about
these rumors [that you’re a lesbian].”

Surrogate Questions. A male officer in the Navy asked a female co-worker, “Do

you date men?,” after she turned down several offers for a date with him. An Army
noncommissioned officer asked an enlisted member whether another soldier was “funny.”



Numerous servicemembers report being asked, “Whom are you dating?,” and “Why
haven’t I seen you with any [people of the opposite sex]?”

Inadvertent Questions. A psychologist asked why a serviceman was having
marital difficulties. He replied that he was attracted to other men, not knowing that such

a statement would have repercussions. The psychologist ordered him to write a statement

to that effect and turned him over to his commander for investigation and discharge.

Analysis. "Don't Ask" is a simple, unambiguous and well-publicized mandate.
Nevertheless, military members continue to ask servicemembers about their sexual orientation.
While a few have done so inadvertently, the overwhelming majority have violated "Don't Ask"
through direct questions about sexual orientation and surrogate questions designed to circumvent
the letter of the regulations. Many servicemembers also report that they have been baited by
anti-gay comments, questions and jokes, and that any response, except joining in the gay-
bashing, immediately raises suspicions. Not even silence will protect a servicemember. Gay-
baiting should be viewed not only as a form of harassment, but a form of asking.

Asking, however, also occurs in a way that is much more congenial and routine. This
form of asking is not fully reflected in this report. Servicemembers report to SLDN that they are
asked every day about their sexual orientation and their relationships, or lack thereof. They are
asked about dates. They are asked about who joined them at lunch. They are asked about photos
of friends, buddies, loved ones and family. They are asked about plans to go to the military ball.

They are asked about with whom they will spend Christmas. They are asked about their church
membership, neighborhoods where they live, clubs they go to. They are asked to comment about

the looks of opposite sex members.

These questions are a natural part of every day conversation, and they pose no problems



for heterosexual servicemembers. For gay servicemembers, however, these questions place them
in an untenable position. Silence or avoiding the formation of friendships is noticeable. Lying is
against servicemembers’ values and integrity, not to mention the services’ own codes of conduct.
Yet, if gay servicemembers reveal an integral part of their identity and community, the “Don’t
Ask, Don’t Tell, Don’t Pursue” policy means an end to their careers. As implemented, the policy
will not protect them, even if the questioner is their best friend, mom or doctor.

Recommendations. Clearly, eliminating all questions about sexual orientation is
impossible. It is only natural for men and women who work together to be interested in each
others’ lives. There are, however, some specific steps the military should take to make the
“Don’t Ask” portion of its policy more meaningful.

Those who ask direct or surrogate questions to determine a servicemember’s sexual
orientation during an investigation or informal command inquiry, or who turn information over
to the command after asking questions about sexual orientation, should be counseled and
disciplined for their actions. This does not mean, though, that commanders should police private
conversations between troops or erect barriers to the formation of friendships.

A servicemember who offers a truthful answer to a direct, surrogate or inadvertent
question about his or her orientation, or speaks out in response to anti-gay harassment, should not
be subject to an inquiry, investigation or discharge. Further, no mark should be made in his or
her record about the incident, nor should he or she be subject to further retaliation. If a command
ignores these guidelines, and nevertheless takes discharge action, such action should be obviated.

In short, for the “Don’t Ask” portion of the new regulations to have any teeth, those who violate

the policy should be disciplined; their victims should be exonerated, not punished.



DON’T TELL

"What is Don't Tell?"" The "Don't Tell" provision of the new policy does not prohibit all
statements about sexual orientation. Indeed, the new regulations specifically permit statements
to lawyers, chaplains, or security clearance personnel, and in announcing the current policy,
DOD promised it would protect a “zone of privacy” for all servicemembers. Yet, the Pentagon
has expanded "Don't Tell" in ways that most Americans are not aware, to include private
statements to family members, close friends, church members, doctors, psychologists and other
health professionals. Further, if a chaplain or lawyer violates confidentiality and reveals a
servicemember’s sexual orientation to a commander, the military will use that information to
discharge the servicemember. Violations of "Don't Tell" include incidents in which statements
to any of the above have resulted in discharge or the threat of discharge of lesbian and gay
servicemembers.

Findings. SLDN documented 18 violations of “Don’t Tell” which represents a small
decrease in total “Don’t Tell” violations from the previous year. Most violations involved
statements to family and doctors that were then used to discharge servicemembers. The Air
Force accounted for 56% of documented “Don’t Tell” violations. In a marked improvement over
the previous year, however, fewer servicemembers reported that security clearance investigators
used information about their sexual orientation to deny their clearances or instigate discharge
proceedings.

Examples. Violations of "Don't Tell" primarily include using statements from family and

doctors for purposes of discharge.



Families. Air Force criminal investigators asked a young child whether her
civilian father were gay and involved with a male servicemember. In another case,
military officials discharged a servicemember after he revealed his orientation to his
brother in a private family conversation.

Doctors. An Army psychologist turned over to the commander a married, male
servicemember who admitted to being attracted to other men. In another case, a Navy
commander initiated an inquiry after reading through a servicemember’s medical records
and discovering that the servicemember was treated for a medical condition that the

“doctor noted occurred primarily in “gay men.”

Analysis. Many military leaders fail to understand that the new policy allows some
statements regarding sexual orientation and that it recognizes a zone of privacy for all
servicemembers. In announcing the new policy, President Clinton charged DOD civilian and
military leaders to “carry out this policy with fairness, with balance and with due regard for the
privacy of individuals.” The new policy further made clear that sexual orientation was to be
considered a “personal and private matter.” Many military members have wrongly assumed that
the “personal and private” language means that servicemembers must keep their sexual
orientation a complete secret.

Servicemembers are confused by the conflicting guidance they have been given. They
have been told to be fully honest with security clearance investigators about their sexual
orientation and conduct for the purposes of national security. They are further encouraged for
security purposes to be fully open and honest with their family and friends. In other contexts,
they have been told to be fully honest to their doctors, psychologists and other health care

professionals to ensure full and adequate treatment. And most assume that they can be fully

honest within the sanctity of family and church relationships.



Yet, servicemembers who have been honest about their sexual orientation in these
contexts have suffered. Mothers and fathers have been shocked when Air Force ofﬁ-cials have
asked them whether their son is gay and whether he has ever had sex with another man.
Servicemembers who have revealed their orientation in a private family setting have been
discharged after family members disclosed this information.

Some commanders have violated "Don't Tell" as a direct result of guidance from the top
levels of the Pentagon. A memo from the Air Force’s top uniformed lawyer at the time, Colonel
Peterson, to all military prosecutors and military judges, dated November 3, 1994, actually
instructs inquiry officers to question parents about the sexual orientation and activities of their
children to obtain information for the purpose of discharging their sons and daughters. The
memo also instructs officers to interrogate close civilian friends and mentors, such as high school
guidance counselors, to determine wﬁether a servicemember has ever discussed his or her
orientation. Thus, it is not surprising that the Air Force accounts for 56% of “Don’t Tell”
violations.

A memorandum authored by DOD General Counsel Judith Miller on August 18, 1995,
seems to buttress the Air Force memo by instructing commanders and inquiry officers to
investigate not only whether a servicemember has said he or she is gay, but whether he or she has
ever been in a sexual relationship with a person of the same gender. The memo greatly expands
the scope of investigations beyond the original intent and letter of “Don’t Ask, Don’t Tell, Don’t
Pursue” and intrudes on private family relationships in a way. never before seen. The DOD
memo could make it easier for the Army, Navy and Marine Corps to follow the Air Force’s

unfortunate lead.



The services have also instructed military psychologists and other health professionals to
turn in servicemembers who discuss, reveal or seek private counseling about their sexual
orientation. Last year, we reported the case of Marine Corporal Kevin Blaesing who was turned
in by his Naval psychologist merely for asking questions about sexual orientation. The Naval .
psychologist admits that Corporal Blaesing never revealed his sexual orientation to her, but his
mere questions about sexual identity started an entire investigative and discharge process that has
effectively killed Corporal Blaesing’s career. Corporal Blaesing had been Marine of the Quarter
and had a very bright future in the military until this incident.

The attempt to enforce a gag rule in the context of communications with family and
professional health care providers is chilling. Most Americans would be appalled to learn that
their tax dollars are being spent on such unprecedented invasions into relationships that are
widely accepted as private and confidential.

One bright spot in the “Don’t Tell” category is in the area of security clearances.
Security clearance regulations encourage gay servicemembers to be forthcoming about their
sexual orientation and to reveal whether their family and close associates are aware of it. The
regulations state that "information about homosexual orientation or conduct obtained during a
security clearance investigation will not be used...in separation proceedings." The regulations

further state that a servicemember may decline to answer questions about sexual orientation

without adverse consequence.

In the first year of the new policy, some security clearance personnel ignored the new
regulations and turned servicemembers in for discharge who stated they are gay, or effectively

killed their careers by removing or encouraging delays in granting their clearances.



SLDN has received fewer cases involving security clearance violations during the second
year of “Don’t Ask, Don’t Tell, Don’t Pursue.” SLDN believes that the improvement is based, in
part, on better understanding by investigators of the limits placed in the security clearance
regulations, and in part by President Clinton’s issuance of Executive Order 12968 on August 4,
1995, that prohibits questioning about sexual orientation and sexual activities and makes clear
that neither are a bar to issuance of security clearances in both the military and civilian contexts.

Recommendations. The chief step the military must take regarding “Don’t Tell”
violations is to make clear that private statements are not prohibited under the new policy. Gay
servicemembers should be permitted to discuss their sexual orientation in private settings with
family members, doctors and other health care professionals without fear. In the alternative,
DOD should also consider extending confidentiality to the same privileged relationships that
civilians enjoy today, such as to psychologists. A standard that promotes family integrity is

consistent with current security clearance regulations and the original intent of the new policy.



DON’T PURSUE

"What is Don't Pursue?" In the words of General Colin Powell, “Don't Pursue” means
that "We won't witch hunt. We won't chase. We will not seek to learn orientation."* The
current regulations echo General Powell’s words. Witch hunts are prohibited: commanders
cannot (1) ask servicemembers to identify suspected gays and lesbians nor can they (2) fish for
information about a servicemember to see what they can turn up. The regulations are also clear
that commanders cannot start inquiries or investigations without good cause. The policy requires
that commanders have “credible information” of a statement, act or marriage before launching an
inquiry or investigation. Not all information is deemed credible. Lastly, the regulations are clear
that commanders are not to selectively prosecute suspected gay servicemembers for consensual,
adult sexual activities when they would not prefer criminal charges against heterosexuals for the
same activities.” The clear limits on investigation and criminal prosecution under the new policy
were intended to prohibit the far-ranging investigations that have characterized prior policies.
These limits have been roundly ignored.

Findings. SLDN documented 141 violations of “Don’t Pursue” in the second year of the

“Don’t Ask, Don’t Tell, Don’t Pursue” policy. SLDN documented 28 witch hunts, of which the

* Federal News Service, Testimony Before Senate Armed Services Committee, July 21, 1993.

> The military has two systems: administrative and criminal. Administrative separation boards recommend
whether a servicemember should be retained in the service or discharged and what the characterization of any
discharge should be. The criminal system determines whether a servicemember has committed a crime under
military law. A servicemember who has said he or she is gay, has engaged in sexual activity with a person of the
same gender, or married someone of the same gender is subject to administrative discharge under the “Don’t Ask,
Don’t Tell, Don’t Pursue.” Heterosexuals are not subject to administrative discharge for the same statements, acts
or marriages. A servicemember who has engaged in sexual acts, such as consensual oral sex, whether heterosexual
or homosexual, may also be subject to criminal prosecution under the Uniform Code of Military Justice. The
military rarely criminally punishes heterosexuals for consensual sexual activities; the military, however, regularly
selects suspected gay servicemembers for criminal prosecution for the same activties.
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Air Force accounted for 46% and the Navy 32%. The Navy was responsible for starting 26 of the
inquiries without credible information, or 42% of the total. The Air Force threatened with prison
eleven suspected gay servicemembers for consensual sexual acts, or 65% of the total.

Examples. Violations of "Don't Pursue" include (1) witch hunts, (2) pursuit without

credible information, and (3) selective criminal prosecution.

Witch Hunts. SLDN documented 28 witch hunts in the second year of “Don’t
Ask, Don’t Tell, Don’t Pursue.” In Korea, Army officials pressured a young private first
class to identify other suspected lesbians in her unit. In Hawaii, Air Force criminal
agents questioned the friends of an airman under investigation about their sexual
orientation. In a massive witch hunt targeting women on a ship in Sardegna, Italy, at
least 60 sailors came under investigation for their sexual orientation. Fishing for
incriminating evidence, one Army officer asked subordinates to determine if there were
any truth to the rumors that a certain servicemember was a lesbian. On several occasions,
Air Force officials have attempted to interrogate parents to fish for incriminating
information about their children.

Pursuit Without Credible Information. One woman was accused of being a
lesbian in retaliation for reporting an attempted rape. Another woman was accused of
being a lesbian after she rebuffed a man’s persistent requests for a date and reported him
for stalking her. In overzealous investigations, agents have seized computer files to
search for “evidence” of homosexual conduct. They have seized items that indicate
nothing about sexual orientation, such as posters of Melissa Etheridge and k.d. lang,
condoms, and books like Exclusion, which, ironically, argues in favor of the gay ban, and
Conduct Unbecoming, which, also ironically, documents the military’s long history of
witch hunts.

Selective Criminal Prosecution. According to a base paper, one airman was
criminally convicted and sentenced to 6 months in prison for engaging in private,
consensual, sexual activity with another man. Base personnel refused to let a civilian
attorney retained by the airman’s parents consult with the airman. In another case, a
woman faces criminal charges and the threat of prison for an alleged consensual sexual
relationship with another woman.

Analysis. Like “Don’t Ask,” “Don’t Pursue” is a well-publicized mandate. Commanders

cannot witch hunt or start inquiries without good cause. Some military commanders and
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criminal investigators, however, continue to pursue suspected lesbian and gay servicemembers
with as much fervor as before.

Witch Hunts. Witch hunts continue unabated for two reasons. One, top Pentagon
officials have legitimized witch hunts by issuing memoranda that gut the original intent of the
current policy. As mentioned previously, the top uniformed lawyer for the Air Force and the top
lawyer for the Pentagon have issued memoranda that encourage inquiry officers to investigate
not only whether a servicemember has ever said he or she is gay, but whether he or she has ever

engaged in homosexual sexual activity.

The Air Force memo is very specific, stating that it is permissible to interrogate "parents

and siblings," "school counselors," and "roommates and close friends," among others, to fish for
information about a servicemember that can be used against him or her. The Air Force memo
also unequivocally states that “if...other military members are discovered during the proper
course of the investigation...appropriate action may be taken.” No proper investigation under
“Don’t Ask, Don’t Tell, Don’t Pursue” would ever turn up other people: that is a witch hunt.
The second reason Witch hunts continue unabated is that DOD and service officials are
unwilling to take action to stop witch hunts. For example, the Pentagon did nothing when
apprised by SLDN and its cooperating attorney of a witch hunt in Okinawa, Japan, in the spring
of 1994 in which criminal investigators questioned twenty-one marines about their sexual
orientation and that of others. As a result of the witch hunt, one marine was criminally
prosecuted and confined in the brig for more than one month. One and one-half years later, on
August 25, 1995, after constant pressure, DOD released a report by .the Navy admitting that a

witch hunt took place, but its report provides little solace for the servicemember who went to jail
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and lost his career. His private life would have been kept private but for the witch hunt. The
Pentagon has not taken any disciplinary action against the criminal investigators involved.
Pentagon officials were again alerted that a witch hunt was taking place in South Korea in

late 1994. As the opening anecdote describes, a private first class was investigated for being
lesbian after false rumors about her were started by male soldiers whom she had reported for
assaulting her. Her officers criminally charged her and threatened her with prison unless she
identified other suspected lesbians. She refused. When a military judge dismissed the charges
because there was no evidence to substantiate them, her battalion commander, Lieutenant
Colonel Treuting, then held her in South Korea beyond her transfer date to initiate discharge
proceedings against her based on tﬁe same retaliatory, trumped up allegations. During this time
she missed out on a promotion due to the allegations. It took ten months of intense effort by
this soldier’s family, SLDN and its volunteer, cooperating attorney before the Army finally
dropped all charges against her and allowed her to transfer to a new command. This soldier’s
family incurred more than $8,000 in non-legal expenses on behalf of their daughter.

Currently, SLDN is again asking the Pentagon to intervene to stop a witch hunt of up to
sixty female sailors aboard the USS Simon Lake, ported in Sardegna, Italy. There is abundant
evidence that Navy personnel asked servicemembers about the sexual orientation of others, and
cast a wide net to identify other suspected lesbians on board the ship. When alerted to the witch
hunt, however, neither the Office of the Secretary of Navy nor the Office of the Navy General
Counsel took steps to investigate this witch hunt or discipline those who ordered and conducted
it. One sailor has been forced out of the Navy as a result of the witch hunt, and another has been

recommended for discharge. The fate of the other fifty-eight sailors is unclear.
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The Pentagon fuels witch hunts by responding slowly to them, if at all. The lack of an
exclusionary rule means that inquiry officers and criminal investigators who obtain evidence
through illegal witch hunts can still use that evidence to discharge the servicemembers who are
their targets. Failing to discipline those who violate the current policy signals that commanders
and others can pursue suspected lesbian and gay servicemembers with impunity.

Pursuit Without Credible Information. In addition to witch hunts, some military
commanders continue to pursue suspected gay troops by launching inquiries or criminal
investigations without good cause. The regulations are clear that commanders should not initiate
inquiries unless there is "credible information" that the servicemember has made a prohibited
statement that he or shé is gay, engaged in sexual acts with a person of the same gender or
married or attempted to marry a person of the same gender. The regulations require commanders
to be able to explain at all times "clearly and specifically" what grounds for separation they are
attempting to verify. Both the Army and Air Force require that commanders write down what
they believe the credible information to be prior to initiating an inquiry or investigation.

The current regulations state that commanders must evaluate the "source and surrounding
circumstances” of the allegations to determine if credible information exists to start an inquiry or
investigation. Credible information does not exist according to current policy when the
information is based solely on opinion, rumor, or capricious claims. Credible informafion also
does not exist according t‘o current policy when the only evidence is that a servicemember has
attended a gay bar or a gay pride parade or that a servicemember is seen reading a gay news

magazine or other gay literature. The regulatory list does not exhaust all the information that is

considered not credible.
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Most commanders, however, seem to have an extraordinary lack of skepticism when it
comes to allegations against suspected gay troops. Rather than review the "source and
surrounding circumstances” of the allegations, as required by the regulations, most commanders
tend to zealously pursue any allegations made about suspected gay servicemembers. The
uncritical pursuit of servicemembers under the gay policy opens the door to retaliation.

Women are particularly vulnerable to false claims as a means of sexual harassment. For
example, when a female servicemember rebuffs the sexual advances of men, reprimands a male
sui)ordinate for inferior performance, or simply competes against men for a job opening, she
often finds herself being accused of “lesbian conduct” in retaliation. This is a form of sexual
harassment and should be treated as such. Given the military’s troubled history of addressing
sexual harassment, it is not surprising that women have borne the brunt of the “Don’t Ask, Don’t
Tell, Don’t Pursue” policy, being discharged under it at rates far greater than men.

Men are also subject to false claims of homosexual acts. In one case, for example, a
married, male enlisted servicemember with more than twelve years in service, was falsely |
accused of soliciting another servicemember for sex in front of two hundred servicemembers.
No one ever corroborated the allegations. Even so, the commanding officer sent the case to a
court-martial. The accused faced the possibility of more than five years in prison simply because
someone, out of the blue, decided to falsely accuse him under the “Don’t Ask, Don’t Tell, Don’t
Pursue” policy. The servicemember was found not guilty at trial, but his case should have never
reached that stage.

It 1s clear that commanders rarely, if ever, take into account the context of the allegations.

Commanders should consider whether the accuser has a history of lying or fraud, is a jilted
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heterosexual lover, is attempting to extort money, or is a former friend when a friendship has
apparently turned sour. The commander should consider whether the accuser’s allegations are
coherent and consistent and whether the suspected gay soldier has a plausible explanation.
Without a rational review of allegations made, the gay policy simply becomes a weapon to
punish anyone, straight or gay.

Commanders’ astounding lack of skepticism regarding allegations about suspected gay
troops presents serious problems. First, it means that allegations that should be quickly
dismissed instead launch a lengthy and costly criminal investigation or command inquiry.
Second, the false allegation provides commanders the opportunity to fish for additional evidence
which may reveal that a servicemember is indeed gay, a fact that would have remained otherwise
unknown, but for the initial false allegations. Third, given the laxity of the administrative
discharge hearing process, circumstantial evidence, false allegations, hearsay and rumor are
admissible and often sufficient to permit discharge of the servicemember. And lastly, even if the
servicemember is lucky eqough to survive the noncredible allegations, the inquiry, investigation
and hearing all become part of the servicemember’s record, and will likely destroy the chances
for the servicemember to advance in the military.

There are two primary reasons why commanders are launching inquiries and criminal
investigations without credible information. Despite an attempt in the current policy to define
credible information, the standard is still vague and subjective. Thus, many commanders view
all allegations about suspected gay troops as credible when they should not.

Second, top Pentagon officials have signaled that commanders have wide discretion to

ignore the credible information standard. In June 1994, for example, the Navy’s appellate
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litigation group issued a memorandum entitled “Homosexual Administrative Discharge
Board/Show Cause Hearing.” The memorandum suggested that gay associational activities, such
as belonging to a gay men’s chorus, are “inconsistent with good military character,” even though
the current policy expressly permits servicemembers to attend gay pride parades, gay bars and
engage in other associational activities. The memo further states that the Navy would provide
additional legal support for the Navy prosecution in any cases where a servicemember accused
under the new policy seeks support from outside organizations, civilian lawyers, the press or
members of Congress. The Navy’s attempt to chill freedom of association, access to the free
press, the right to counsel and the right to petition members of Congress clearly signals strong
antipathy for those even suspected of being gay.

The Navy’s antipathy has surfaced in two prominent cases which have since moved into
federal court. At the administrative discharge hearing for Lieutenanf Paul Thomasson, who is
now challenging the current policy in federal court, the Navy prosecutor presented as evidence of
homosexual conduct Lieu’;enant Thomasson’s involvement in a gay men’s chorus in Washington,
D.C. And at the administrative discharge hearing for Lieutenant Tracy Thorne, another federal
court litigant, the Navy presented as evidence of homosexual conduct Lieutenant Thorne’s listing
of a man as an insurance beneficiary and for associating with known homosexuals.

It does not surprise SLDN that the Navy is pursuing servicemembers without credible
information more than the other services. Not only has the vague and ambiguous credible
information standard made it difficult to apply it in any consistent or forthright manner, but the
1994 Navy rﬁemo, like the Air Force and DOD memoranda discussed previously, clearly signals

that all is fair in its war on suspected homosexuals.
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Selective Criminal Prosecution. The Uniform Code of Military Justice (UCMJ)
criminalizes sodomy, defined as oral or anal sex, and “indecent acts” such as masturbation, for
both heterosexuals and homosexuals. The penalty for each act of consensual sodomy is up to
fifteen years in prison; the penalty for each count of indecent acts is up to five years in prison.
The UCMI also criminalizes heterosexual acts such as adultery. There is no state that actually
imprisons people for violations of similar state statutes. The military almost never imprisons
heterosexuals for consensual, adult acts in violation of the UCMJ, though a few heterosexual
servicemembers are administratively discharged for such acts.

Under “Don’t Ask, Don’t Tell, Don’t Pursue,” the “preferred method” of handling
allegations of consensual, adult homosexual activity is in the administrative system. The
criminal system is not to be resorted to casually and, within it, heterosexuals and homosexuals
must be treated the same. Contrary to the regulations, however, SLDN has documented a
continued effort, especially in the Air Force, to prosecute and imprison servicemembers accused
of same-gender, but not opposite gender, consensual adult activities.

Selective criminal prosecution occurs primarily for three reasons. One, commanders have
deliberately disregarded the regulations that instruct them to use the administrative system to
address allegations of private, consensual adult activities. Two, commanders often rush to
judgment when gay sexual conduct is alleged. And three, top officials refuse to intervene to
prevent criminal prosecutions.

Some commanders have clearly used the criminal system to punish suspected gay troops.

In at least two recent cases, the commanding officers who preferred criminal charges against the

servicemember were expressly made aware that the preferred method of handling such
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allegations was the administrative system. They deliberately ignored the regulatory guidance
either because they did not understand the intent of the new regulations or because they were
motivated by anti-gay animus.

Closely related to this dynamic is the second reason for increased prosecution of gay
conduct: the rush to judgment. Commanders have demonstrated a decided lack of critical
evaluation of gay conduct allegations, being all too willing to believe whatever is alleged in the
line of gay conduct, regardless of the credibility of the accuser.

Third, top leaders have refused to intervene when presented with evidence of improper
criminal prosecution for allegations of adult, consensual gay conduct. This failure fuels the
criminal prosecution of suspected gay and lesbian servicemembers. Commanders in the field get
the message that their efforts to single out suspected gay and lesbian servicemembers for
criminal prosecution, even though directly opposed to stated DOD policy, will be neither
overturned nor punished and is, in fact, condoned at the highest levels of the Pentagon.

Recommendations. The United States military has a long and sordid history of pursuing
and purging suspected gay servicemembers. But one of the clearest promises that emerged from
the Clinton Administration, Congress and the Pentagon regarding the current gay policy was that
the days of relentless pursuit would be over. To make “Don’t Pursue” meaningful, the military
will, at a minimum, have to take the following steps.

If any military member initiates or condones a witch hunt, he or she should be severely
reprimanded and discharéed. The “Don’t Ask, Don’t Tell, Don’t Pursue” policy means nothing
without accountability. The victims of witch hunts should have all inquiries, investigations and

criminal or administrative proceedings against them obviated, and all information related to the
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witch hunt expunged from their records. Alternatively, servicemembers should be allowed to
exclude all information obtained through an illegal witch hunt from being used at an
adminjénative discharge board. The 1995 Advisory Board on DOD Investigative Capability
report strongly suggested that DOD consider adoption of an exclusionary rule.

DOD should rescind the June 1994 Navy memorandum, November 1994 Air Force
memorandum, and August 1995 DOD memorandum that encourage witch hunts that fish for
incriminating information about a servicemember and pursuit of servicemembers without
credible information. Troops do what they are told. Instructions to violate regulations will lead
to violations.

DOD should also issue additional guidance as to what does or what does not constitute
crédible information. Lesbian-baiting should be considered per se not credible (i.e., instances
where women are accused of being lesbian in retaliation for reporting sexual harassment, or for
other retaliatory purposes). Furthermore, all allegations that are retaliatory should be considered
per se not credible. Accusations made by those with a history of lying and fraud should be
considered per se not credible. Anonymous accusations, and those made by parties not known to
a commander, should also be per se not credible.

DOD should instruct the Navy to adopt the Army and Air Force practice of stating in
writing the specific credible information on which an inquiry is based and DOD should ensure
full compliance by all services. Further, DOD should require commanders to divulge the
credible information in writing to servicemembers before an inquiry is initiated against them.

Lastly, DOD should make clear that no servicemember should be criminally charged,

convicted or incarcerated for allegations of consensual, adult, sexual activities, absent
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aggravating circumstances. All such charges should be dropped. All convictions for such
charges should be overturned. Further, DOD should instruct commanders and criminal

investigators to rationally and critically review accusations of sexual acts prior to pressing

charges to weed out false allegations.
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DON’T HARASS

"What is Don't Harass?" The “Don’t Harass" portion of the new regulations makes
explicit that "the Armed Forces do not tolerate harassment or violence against any servicemember,
for any reason.” Violations of "Don't Harass" include physical abuse and threats of physical harm
including death threats, verbal harassment, gay baiting, and hostile command climates. Gay baiting
occurs when a person confronts someone with an assertion “Are you gay?” or accuses someone of
being gay for retaliatory reasons because they know that a mere allegation that someone is gay is
sufficient to cause harm. A hostile command climate is one where leaders tolerate anti-gay slurs,
and other forms of harassment, making servicemembers feel that they cannot trust the command to
take appropriate steps to remedy the problem of harassment.

Findings. Harassment has skyrocketed, not decreased, contrary to the clear intent of
“Don’t Ask, Don’t Tell, Don’t Pursue.” The Navy accounted for 46% of the “Don’t Harass”
violations. The biggest problems in terms of the number of reported incidents include verbal
harassment and hostile command climates. The severity of physical abuse and death threats,
however, makes even one such incident too many. Three and a half years ago, Seaman Allen
Schindler was brutally murdered by shipmates because he was gay. He had told his commanding
officer that he thought his life was in danger. The command took no action, and within days Allen
had been murdered. Even today, DOD has neither implemented a means for servicemembers to
report death threats or other forms of harassment, nor issued guidance to commanders on how to
handle such reports to avoid a repeat of the Schindler tragedy.

An ironic exception to the prevalence of anti-gay harassment in the ranks is found in the

more than one dozen units where gay men and lesbians are and have been serving openly for one to
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fourteen years. In those units, harassment has become almost nonexistent. (Exhibit D) These
servicemembers have been serving openly due to pending discharge or federal court proceedings.
Many other servicemembers are serving openly within their units simply because their commanders

have chosen not to act against them.

Examples. Violations of "Don't Harass" include (1) physical abuse and threats, including
death threats based on a servicemember’s real or perceived sexual orientation; (2) targeted verbal
harassment; (3) gay-baiting and (4) hostile command climates.

Physical Harm. One servicemember found a note in his room that said “Die
Fag!” His commander said that no investigation would be launched to determine the
source of the threat. A sailor in the South reports being punched more than 100 times and
that his command took no action when the attacks were reported. Another soldier reports
that a plastic bag was placed over his head, he was beaten, and told “We don’t need
queers around here.” A former civilian roommate threatened to accuse as lesbian a female
officer unless she paid her money, which the officer refused to do. The civilian
roommate then threatened to kill her, which placed the officer in the quandary of
reporting the threats to her commander and risking an investigation into her private life or
keeping quiet and risking death. One sailor fled his unit after his command refused to
investigate threats against him, such as “We’re going to get you.” The sailor is now being
criminally prosecuted for unauthorized absence.

Verbal Harassment. An airman returned to his room to find anti-gay statements
written on his clothing. In another case, rather than squelching rumors about a
subordinate’s sexual orientation, an officer fueled the rumors by asking others to
corroborate them. Having suffered physical abuse, a sailor also endured comments such
as “What are you going to do about it, fag?;” “Fuck you, fag;” and “I don’t like sissies.”

Gay Baiting. A senior male officer spread rumors about a woman officer,
accusing her of having a lesbian affair after she earned a top job in a prestigious field.
The woman filed a complaint with the inspector general, who responded by investigating
her professionalism, not the male officer, and by soliciting coworkers to provide further
rumors against her. In another case, coworkers started rumors that a male sailor was gay
and verbally harassed him because he would not join the group in outings to local
heterosexual strip clubs.

Hostile Command Climate. The majority of servicemembers who contacted
SLDN last year reported hostile command climates where anti-gay slurs are common and
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are tolerated by their commands. Some commanders even refuse to take action against

specific death threats and verbal harassment, and respond to complaints of sexual

harassment by investigating the victim rather than the perpetrator.

Analysis. Like "Don't Ask," the mandate against harassment is unambiguous. It forbids
harassment of any kind against any servicemember. This mandate is not unfé.miliar to
commanders. In the wake of the Tailhook scandal, it has become a standard order. Nevertheless,
SLDN's cases show that harassment and death threats against suspected gay servicemembers are
greater than ever.

There are three main reasons for the increased harassment: (1) a lack of leadership, (2)
continued witch hunts, and (3) a lack of recourse for victims of anti-gay harassment.

The primary reason for the high incidence of harassment is lack of leadership. Two years
into this policy, Pentagon leaders have yet to issue any guidance to the field regarding this
provision or otherwise make clear to subordinates that harassment will not be tolerated.
Commanders who ignore complaints of death threats or harassment send a terrible message that
harassment is condoned. Against the backdrop of the Joint Chiefs’ vociferous opposition to
acknowledged gay servicemembers during the national debate on lifting the ban, this omission has
allowed a negative climate to grow and fester.

The result of such hostile climates is to force increasing numbers of gay and lesbian
servicemembers to leave the military, either by choosing not to reenlist or by coming out as a last
resort to escape threats to their safety and other harassment. Leaders are, in effect, condoning a
system wherein harassment has equaled witch hunts as a means of ferreting out gay and lesbian

servicemembers and forcing them from the service.
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In stark contrast, there has not been a problem with harassment in those units with openly
gay servicemembers. In fact, all documentation shows that these individuals enjoy the wide
support of their colleagues for at least two reasons. One, harassment ends when conditions allow
gay and lesbian servicemembers to be fully forthright with their colleagues about their sexual
orientation. Two, harassment occurs because of a unit's leadership, not despite it.

The second reason that harassment has escalated under the current policy is that witch hunts
have continued unabated. SLDN's data show a high correlation between harassment and "Don't
Pursue" violations. In units where commanders attempt to ferret out gay and lesbian troops,
servicemembers report that they feel great pressure to prove that they are not gay. One way to do
so is to make derogatory comments about gays in the company of co-workers and to directly harass
other servicemembers who are perceived as gay. Servicemembers report that, if they do not
participate in such activities, they are quickly labeled as gay or lesbian and harassed.

Male servicemembers can also “prove” they are not gay, however, by making sexual
advances toward women or by joining in sexual harassment of women. Women do not appear to
have adopted similar coping tactics. Instead, women report great pressure to comply with men’s
sexual demands as a means of warding off rumors and speculation about their sexual orientation.

In this vicious circle, women who refuse the men’s sexual advances or who report sexual
harassment then become suspect as lesbians and suffer the consequences of lesbian baiting,
including retaliatory accusations and investigation. The dynamic of lesbian baiting explains, in
large part, why women continue to be disproportionately targeted and investigated under the “Don’t

Ask, Don’t Tell, Don’t Pursue” policy.
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These findings also point to at least one reason why efforts to stem sexual hafassment of
women have proved inadequate, since they do not address the double impact of anti-gay harassment
on women. These efforts have not addressed the role of anti-gay harassment in encouraging
unwanted sexual advances against women, nor have they considered the chilling effect of lesbian
baiting in deterring women from reporting sexual harassment.

Finally, harassment continues because its victims have no effective recourse. First, military
leaders have established no means or guidelines whereby servicemembers may report harassment,
meaning those who nonetheless have attempted to report harassment face significant obstacles. The
major obstacle is the military's current practice of discharging gay and lesbian servicemembers who
report crimes or harassment if information about their sexual orientation is discovered in the
process of investigating their report. Thus, it is impossible for gay and lesbian servicemembers to
report hate crimes, for example, because such reports require the victim to reveal the basis for the
crime, i.e., their sexual orientation.

Information about a victim’s sexual orientation caﬁ arise in the most well-intentioned of
circumstances, such as when a concerned supervisor asks the victim if they know why they were
targeted for death threats or harassment. Unknown to most servicemembers, they will face
discharge if they answer, “because I am gay.” Servicemembers cannot even seek recourse from
civilian authorities if their lives or safety are in danger, since civilian police departments routinely
transfer records involving military members to the military police at the servicemember’s base.

The unfortunate tendency of many commanders to investigate the victims of anti-gay
harassment, instead of the perpetrators, further heightens servicemembers' risk of discovery if they

report harassment. Even where investigations start out properly to determine the source of threats
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or harassment, they too often end up focusing instead on the victim’s private life. This occurs for a
variety of reasons, including bias, misguided curiosity on the part of the investigating officer or,
like lesbian baiting, as the result of retaliatory accusations by the perpetrators.

In addition, servicemembers who report harassment can face greater risk to their lives. The
frequency with which commanders ignore servicemembers' reports of threats and harassment is of
particular concern. The mere lodging of a report of anti-gay harassment is enough to cause
speculation and rumors about a servicemember's sexual orientation. Commanders who do nothing
in response to such reports send a message to the entire unit, not only the perpetrators, that anti-gay
harassment is condoned. The result is to make the victim a target for all to see, thus further
jeopardizing the servicemember's safety.

Even where commands take threats and harassment seriously, and appropriately limit any
investigation to the source, servicemembers' safety can be jéopardized. Without knowing better,
investigators put the servicemember at risk of further harassment by simply revealing the nature of
the threats being investigated and permitting additional speculation about the servicemember to
surface.

Because servicemembers face the likelihood of losing their careers and making harassment
worse by reporting it, most incidents of death threats and harassment go unreported.

Recommendations. There are three basic, critical steps that military and civilian leaders
must take now to stem the tide of harassment and to prevent physical harm and deaths. Even after
these three steps are in place, though, DOD and the services will need to take further actions to

address this problem.
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First, leaders must send instructions to the field making it clear that harassment will not be
tolerated and that commanders will be held accountable for their command climates in this regard.
By taking this step, DOD will simply be doing what is usually done to implement any new policy.

Second, DOD and the services should issue clear guidelines to servicemembers and
commanders regarding how to handle reports of harassment. At a minimum, commanders should
be instructed to (1) take threats and harassment seriously, (2) limit the scope of any investigation to
the source of the threats and not the victim's private life, and (3) keep private the nature of the
threats or harassment so as not to create rumors or speculation. SLDN's experience with concerned
commands has shown that sufficient investigations can be conducted without revealing this or other
sensitive information.

Finally, commanders should be informed that gay accusations that surface shortly after a
man or woman reports harassment are automatically suspect and do not constitute credible

information to investigate the victim.
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CONCLUSION

Two years into the current policy on gays in the military, it is clear that military and civilian
leaders have settled for business as usual. Rather than putting an end to asking, witch hunts or
harassment as originally promised, leaders have sent a strong message that they will turn a blind
eye to such violations. Gay, lesbian, bisexual and straight servicemembers are caught in the trap.
DOD has two choices: it must either be fully forthcoming and honest to the American public that it
has no intention of stopping asking, witch hunts or harassment, or it must act in good faith to
enforce the original spirit and intent of the current policy. Implementing the recommendations

outlined in this report would be a good first step in bringing DOD into compliance with current law

and regulations.
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CONDUCT UNBECOMING:
SECOND ANNUAL REPORT ON “DON’T ASK, DON’T TELL, DON’T PURSUE”

MARCH 1, 1995 - FEBRUARY 27, 1996

TOTAL VIOLATIONS OF
“DON’T ASK, DON’T TELL, DON’T PURSUE, DON’T HARASS”
FOR ALL SERVICES

# SERVICE DON'T | DON’T | DON’T DON’T | TOTAL
CASES ASK TELL |PURSUE | HARASS
50 AIR FORCE 24 10 61 19 114
49 ARMY 22 4. 39 36 101
67 NAVY 25 4 38 59 126
12 MARINE CORPS |6 0 3 13 22
2 COAST GUARD 0 0 0 0 0
180 TOTALS 77 18 141 127 363




SECOND ANNUAL REPORT ON “DON’T ASK, DON’T TELL, DON’T PURSUE”

CONDUCT UNBECOMING:

TOTAL DISCHARGES FOR ALL SERVICES

FISCAL | USAF |USA |USN |USMC |TOTAL
YEAR

1990 141 220 | 519 61 941
1991 151 206 | 545 47 949
1992 111 138 | 401 58 708
1993 152 156 | 334 40 682
1994 180 136 | 245 36 597
1995 234 182 |260 46 722
TOTAL | 969 1038 | 2304 | 288 4599

PERCENT SHARE OF DISCHARGES UNDER GAY POLICY

FOR ALL SERVICES
FISCAL USAF [ USA [ USN |USMC |TOTAL
YEAR
1990 15% 23% | 55% | 6% 99%
1991 16% 22% [ 57% | 5% 100%
1992 16% 19% | 57% | 8% 100%
1993 22% 23% | 49% | 6% 100%
1994 30% 23% 141% | 6% 100%
1995 32% 25% | 36% | 6% 100%




CONDUCT UNBECOMING:
SECOND ANNUAL REPORT ON “DON’T ASK, DON’T TELL, DON’T PURSUE”

COSTS OF TRAINING REPLACEMENTS FOR SERVICEMEMBERS
DISCHARGED UNDER GAY POLICY'

YEAR # DISCHARGED | COST
1980-1990 16,919 $498,555,244
1991 949 $27,964,355
1992 708 $20,862,764
1993 682 $20,096,617
1994 597 $17,591,907
1995 722 $21,275,305
TOTAL 20,577 $606,346,192

' Costs are based on figures and percentages reported in a General Accounting Office
study, Defense Force Management: Statistics Related To DOD's Policy on Homosexuality (June
1992). The GAO reported that the Department of Defense discharged 16,919 servicemembers
for homosexuality from 1980-1990 at a cost of $498,555,244. The costs figures for 1991-1995
are based on the ratio of discharges in year x divided by the costs in year x set equal to the ratio

of discharges in years 1980-1990 divided by the costs in years 1980-1990. The cost figures have
not been adjusted for inflation.



CONDUCT UNBECOMING:

SECOND ANNUAL REPORT ON “DON’T ASK, DON’T TELL, DON’T PURSUE”

GAYS, LESBIANS AND BISEXUALS SERVING OPENLY IN THE

UNITED STATES MILITARY'
RANK/NAME SERVICE SERVING OPENLY SINCE
Colonel Margarethe Cammermeyer WA National April 1990-92; June 1994°
Guard
Lieutenant Cdr. Zoe Dunning. USNR January 1993
SGT Justin Elzie USMC January 1993
Petty Officer Robert Heigl USN March 1994
Petty Officer Keith Meinhold USN May 1992°
Captain Pam Mindt MN National July 1992
Guard
First Lieutenant Kenneth Osborn USAR July 1993
Lieutenant (j.g.) Dirk Selland USN January 1993
Sergeant Stephen Spencer USAR March 1994
Lieutenant Richard von Wohld USNR July 1993
Lieutenant Rich Watson USN October 1994
Seaman Werner Zehr USN November 1993

! The servicemembers listed represent only those who have received national media attention and
are currently challenging their separation from the U.S. military. Many others have served and do
serve openly, but no adverse action has been taken against them.

? Colonel Cammermeyer served openly for three years prior to her discharge in 1992. On June 1,
1994, Colonel Cammermeyer was ordered reinstated to the WA State National Guard.

* Petty Officer Meinhold came out on national television in May 1992, though court documents
indicate that he has been open about his sexuality in the Navy for more than fourteen years.
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CONDUCT UNBECOMING CONTINUES: _
THE FIRST YEAR UNDER “DON'T ASK, DON'T TELL, DON'T PURSUE"

Executive Summary
Servicemembers Legnt Defense Network’s review of the first year of the militury’s pew
policy on homosexuals, "Don’t Ask, Don’t Tell, Don’t Pmsua," reveals # pattern of violations
that often renders the policy little more than "Ask, Pursue and Harass.” SLDN has documented

49

death threats and other specific violations of the new policy from March 1, 1994 - Februzry
28, 1995, and concludes ther many military officials contime to sk questions about sexual
oriemation, condut.:t witch bunts and eondone harassment of lesbian and gay servicemembers
in direct viclation of "Dorl.;’t Ask, Don’t Tell, Don’t Pusue™ SLDN concludes that the chief
reasons for the continuing violations are lack of information, lack of adequate training ard
guidmcéregardingthcnewpoﬁw,mdinsom:m,wﬂlﬁﬂdimegud of military policy by
commanders and investigators.
SLDN recommends thet the Department of Defenes ensure the proper implementation
.of "Don’t Ask, Don’t Tell, Dor’t Pursue” throuch adequate uairing of all servicemembers
about the new policy, common sense remedies when mquiries or Investigations are started
improperly, and clear acconmability for violations of the policy by military officials. .
- SLON reports the following findings from ifs monitoring activities during the pasr year:

L {340 total vivlations. of "Don’t Ask, Don’t Tell, Don’t Pursae, Don’t
Haraa"? - -

* Multiple violations per case make total violations exceed total cases. Thus, findings
that state total number of SLDN cases involving violations presemt the most conservazve
picture of violations servicewide. :

i
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37 cases with "Don’t Ask” violations.
18 cases with "Dun’t Tell" violations.
6S cases with "Don’t Pursue” noladons.
62 cases with "Dan’t Harass™ viokations.

i3 actusl or atterapted witch hunts among the "Don’t Pursge”
violations.

‘10 cases where servicemembers faeed( dath ‘threats i violation

of-"Don’t Harass” because of their sctual or- perceived sexumal
arientation.

The US. Navy and U.S. Army accounted for the mest number of

~ cases with “Don’t Ask™ violations; the U.S. Army accounted for

the most number of cases with "Don’t Tell” violations; the US.
Air Foree accounted for the most sumber of cases with "Don’t
Pursue” violstions; and the U.S, Navy aceounted for the most
numaber of cases with “"Don't Harass™ violations.?

Servicewide, viclations of "Don’t Pursus” and “Don’t Harass™
were the most significant problems.

Women accounted for 47 of SLDIN’3 cases, or 25%, a percentage
disproportinnate to their gumbers in the military.

‘l'he&nt witeh huntoecnrred in the US. Marine Corps i

which over 21 servicemembers were gquestioned 2bout the sexual
orientation and activities of themselves zod other servicanembers.

Ohma,JapanatCampHmuntromManhthunelmin )

attorneys in the New York-based law firm, Skadden, Arps, Slate
Meagher & Flom, US. Navy and US. Marine Corps officials have
yet to acknowledge any bmpropriety in the witch bamt ,

Despite carcful documentation of abuses by SLDN and cooperzting }

2 These figures mdicate the Service with the most cases involving particular violations.
The figures do not reflect, a2 a2 percentage of total active farce in each Service, which Service
bad the highest rate of cases with violations of "Don’t Ask, Don’t Tell, Don’t Parsue, Don’t
Harass" '

uB4
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14.

18

16.

SLDN received over 400 phone calls for assistance, and monitored 188 cases covering
each branch of service worldwide. The cases SLDN momitored are just the tip of the iceberg
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An Air Force memorandom dsted November 3, 1994, viokates (1)
"Don’t Puryue" by directing inquiry officials to stsrt acticus
"against other milfitary members” “discovered” dvring their

fgvestigations, and (2) "Don’t Tell" by directing inquiry officiak -
o ioterrogate “parents, siblings and close friepds™ fo obtain
information tn be wsed sgainst servicemembers for purposes of

A US. Navy memorandum dated June 1994 violates "Don’t
Parsue” by (1) instructing artorneys to conduct their own off-line
inquirics into the private lives of servicemembers; and (2) by
expanding the scope of an investigation from a status case to an
acts case, suggesting that inquiry officials find "final evidence™ of
acts m cases invelving statements of sexmal oricntatian only.

Despite conceding violations of "Don’t Ask, Don’t Tell, Don't
Pursue,” government officials have argued at discharge boerds
that violations of pelicy are not gronnds for the servicemember to
ebject.

The rate of discherge of homosexnal servicemembers did got
decrease in flscal year 1994, In fact the rate of discharge for
1991, 1992, 1993 and 1994 has remained constant.

At least 15 homosexual servicemembers have served openly for one
to three yexrs with oaly = good effect on their unit.

All findings are well-documented. Memoranda, serviccrmembers and attorneys who

wkedm&zmmpormdmavﬂablemmqm

[



MAR
- 1

15

LU WY IV 1y lw 437 At "l LIV MYR WR wwew
2

'35 14:89 FROM OASD-PAR-DDI PQQE.B@S

CONDUCT UNBECOMING CONTINUES
THE FIRST YEAR UNDER "DON'T ASK, DON'T TELL, DON’T PURSUE"
| Introduction

February 28, 1995nﬁrksﬂ1eﬁ:stannimsay of "Don’t Ask, Don't Teﬁ, Don’t Pursue.”
the military’s new regulations on homosexuals. Ihaemmmikhgmu&dudngmepm
yeai: onegoodandénebad. |

The good news results mtﬁumthcpoﬁcybut:&omfedemlcointandmﬂimy
commands with strong leadership. In cases where courts have allowed lesbian and gay
servicemembers tose-.r;e i;penly,.thmhavebeenno problems. In fact, the opposite has proven
to be the case. As reported in U.S. News & World Report on February 6, 1995 in regard to
Petty Officer Keith Meinhold, who won his case before the Niath Circuit Court of Appeals last
year, "Meinhold...has been not only tolerated by the majority of his colleagues - he has been
embraced by them " Meinkold’s flight crew was recently pamed rhc.most combat effective in
the Pacific fleer | |

Colonel Margarethe Cammermeyer has also received strong suppart after she won her
emmt‘awinJun;. 1994, she immedintely received calls from ber unit welcoming her back to
the Washingion State National Guard. Petty Officer Mark Phillips was given a chocolare cake
by his crewmembers on the one-year anniversary of his coming out to his unit. And, Captzin
Rich Richenberg’s co-workers threw a surprise birthday party for him in February 1995 as he
continues o fight to stay in the military. Thesc servicemembers are only & handful of those

- who have been serving openly for the past one 1o three years, and who, as clear documentation
: ﬂlowa,ha.vehiaposiﬁveim;nctonthdrunit'sgaodmdﬂ,discipline and morale.
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Thebadnewsrcsul&_ﬁ'omtheimplmmtaﬁmof”Don'tAsk,Don’tTell,Don’tPtm"
in the field mmpﬁcypmmimdwmwcmabommmlwimadomwhchhm
and harassment. Through a lack of proper training and willful disregand of the zew pokicy,
m'mmmmmmmmmmmw
servicemembers in direct violatian of the new policy. Themhhas.be:nlhmﬂxedis:hug:
rate for homosexuals inﬁsalya.rwuhasnotdeclinedmd&ceostofniningrep!amm
far those discharged has exceeded $17.5 million The costs of conducting mvm:gmnns,
holdingdischmgehemEgs,admiNnahgﬂxmwpoﬁcymddefaﬁingﬂmmlkyinfedaﬂ
ot me fr g

This separt, "Conduct Unbesoming Contimues: The First Year Under "Dom't Ask Dor't
Tell, Déﬁ't Pursue’” details four specific violations of the new policy occurring in the field
The report documents cases where military officials have (1) asked servicemergbers about their
sexual oricntation; (2) punished statements of sexcual orientation that are permissible under the
new policy or expanded the sinmtions where telling is prohibited; (3) pursued or witch hunted
suspected homosexunis: and (4) condoned harassment based on sexual orentation. This report
docs not include other clear violations, including situations, among cthers, where suspected
humomﬂsmdwimpmopmorhadeqmle@npmmmﬁonwﬁhhmeuﬁﬁm;mm
inmuncvenhandad"mmwwithresmmpmﬁal;ﬁninalpmcuﬁom and are "outed” to
mdrmhsmdfﬁnﬂybymindhwﬁolaﬁmofthcmm
| This report is based on viclations of "Don’t Ask, Dor’t Tell, Don’t Pursue” documemed
by sﬁmmbas Legal Defense NM (SLDN), located in Washington, D.C. SLDN is
the sole national legal 2id and watch dog orgamizstion for those tergeted by the military’s new
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poﬁcf on homosexuals, and the ooly means currently availahle to document abuses. The
Department of Defense has iostituted 20 method of identifying and correcting abuses of the
new policy. |
' SLDN’sdoémaﬁe&case#mﬂectonlytheﬁpoftheiwb&g of all servicemembers
affected by the “Dun’t Ak, Don't Tell, Don't Pursue” policy. Many servicemembers are
discharged by the Depariment of Defense for homosexuality without ever kaving contacted
| ~ SLDN, and others are removed from service for homosexuality through ulterior means. such
as denial of reenlistment. SLDN’s outreach is limited by its scarce resources, but even with
such constrainrs, itx:é&fvﬁm%caﬂsfordhwasiﬂanm ir the past year, suggesting that
SLDN’s figures represent only 2 fraction of the total violations of the new policy.
SLDN is headed by two anomeys, C. Dixon Osburn and Michelle M Bezecke. Mr,
Osburn is a former legal/policy advisor to the Campaign for Military Service, the national
- coalition that worked to lift the ban legislatively. Mr. Osbum holds 2 J.D. and M.B.A. fom
-Gm University, and an AB. from Stanford University. Ms Benecke is & former
Captmin and Bettery Commander in the U.S. Army, and former staff attorney st the Campaign
For Military Service. - She has wriwen extensively on the military policy’s disproportionate
impact an women. Ms. Benecke is 2 graduate of Harvard Lew School and holds a B.A. from

the University of Virginia.

Background/Definition of Terms
From March 1, 1994 o the present, over 400 servicemembers contacted SLDN needing
aggistance. The servicemembers were typically between the ages of 18 and 25 and had limited

financial resources. The types of assistance requested runged from basic information sbourt

-3
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how to comport om'sbehaviortmda'ﬁ\encwmﬁcymintmsive efforts to stop witch humts
or prevest death thyests from being carried out.  OF the 188 calls requiring intervention,
SLDN’s staff artorneys, in conjunction with aides in Republicsn and Democratic Congressional
ofﬁ;sandwimwupmng'meysﬁumanmmmofmzoomgamme
finest lew firms n the counrry, é:duﬂy monitored and documented violations of the "Don't
Ask, Don’t Tell, Don't Pursue” policy. |
| This report docurnents comnion commsnd violations of four regulatory provisions in
the "Don’t Ask, Don’t Tell, Don’t Pursue” policy. Those provisions arc called, not
.mnwisingly, “Dan’t Ask," "Don’t Tell,” "Don’t Pursue" and "Don’t Harass." "Don’t Harsss™
wasnevernddedwtheco:mmntiﬂeofﬂmncwpoﬁcy,bmisnevmhelassanexplicit
component cfthe policy.
"What is Don’t Ask?" The "Don’t Ask” regulations swre that “servicemembers will
not be asked about or required to reveal their sexual oriemtation.” Violations of "Don’t Ask”
. monitored by SLDN inciude (1} direct quesrions about sexual onientation, such as "Are you
gay?"; (2) surogate questions about sexusl orientation where a servicemember is not asked
directly about his or her oricoation, but is asked through creative phrasing, as in "Do you find
‘men attractive”; and (3) imadvertent questions, where 2 commander does not realize that the
question asked requires diselosare of sexual orientation, such as whep a commander, out of

concemforsomeoneinhisorherunigadcswhatismlhlhgthesendmunben and the

answer is that the servicemember is grappling with issees related to sexual oriertation. The
question would not pose a problem for a heterosexual servicemember but it does for the
homosexual servicemember.
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"Whkat s Don’t Tell?” With respect to "Don’t Tell,” the new reguiations do not
prohibit all statements about sexual orientaion. Todeed, the new regulations do not forbid n
statements made o lawyers, chapleins, spouses or seouty clearance persoagel In violation
of the new palicy, bowever, security elearance persannel contiaue i punish servicemembers
whomthéygmgaybﬁrmnova!oforpmumddaﬁhmmedmor,dm
in direct violation of the new policy, by threatening servicemembers with the demal of their
dﬁrmiftheydomconfess-mﬁwksexudmonandmysennlacﬁvity.
Additionally, the Pentmgon hes expanded "Don’t Tell,” in ways that the public is not aware,
to mclude statements to ﬁ:mly members, close friends, doctors and mentel heaith professionaig.
-+ Thus, violstions of "Don’t Tell" include incidents where statements to family merbers, close

ﬁiends,ﬁx@sandmenmlhealmpmfgssimalsmdmﬁtyclmpmoml have resulted
in discharge or the threat of discharge of homosexusl setvicemembers

| "What is Don’t Pursue?” The "Don’t Pursue” portion of the new regulations states
that (1) "sexual. orientation is & personal and private matwr:” (2) “iuquisics shall be Emited fo
the factual circurmstances directly relevant to the specific allegations;” and (3) “credible
ixformation exists when the information, considering its source and the surrounding
dmmsuppqmarmsbmble befief that 2 service member has engaged in homosexuel
conduct™ Additionally, 7t is widely understood that the new regulations would “bring an end™ -
to witch humts, as Presidem Climton, stated on July 19, 1993, and General Colin Powell
reiterated upon the iswance of the Dew regulations. Some military commands cogticue o
pursue homosexual or suspected homosexual servicemembers in & variety of ways. Violations
of "Don’t Pursae” include (1) witch hunts, (2) improper searches and seizures, (3) expanding

&
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investigations beyond the instant allegation, and (4) misapplicetion of the credible informatiog
sandard. |
Whﬂethemissomcoveﬂapamnngtbenefourpmgs,eachpxmgmbcmughly
defined as follows. Witch by are situations whers inquiry officials ask servicamembers oc
mkcothaaﬁmmﬁvempsmidmﬁfywhomﬂs or those they suspect have
engaged in bomosexual acts. -lmproper searches and scizmres” include illegal, warrantless
searches, as well as zeaious investigations where commanders confiscate personal and privare

- .
E o halalhy,

property such as diaries and letters.

conld lead 1o crimina] prosecution or lower discharge characterization. "Misapplication of the
Manmﬁmm%mamhaSmtmy
evaluated the "source and the surrounding circumstances” oftheaﬂcgaﬁnnsasrequircdby.the
- new reguiations. Examplaincludesinmﬁmswhme!hc_cumm:dcrhasfaﬂedmminem
take info account (2) the retaliatory motives of an individna] making the allegations, (b) the
lack of consistency and coberence in the allegations, (c)m:esﬁmmy,(d)mm
evidmce,md(e)imdvmdimovuiesinwhichmmhnwsabomaservimmba’s
scxual orienwation exeept through, for example, the discovery of a private lemer by a
ounmdnrdminga'm:rpﬂs:inspeeﬁnn.

"What is Don’t Harass?" Lasﬂy,the"DOnth’pmonofthcncwraglﬂmm
makmuphutﬂm"&nAﬂnedFomdonottolmhmmormlmcemmy
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a Service - anl' # Cases | % Total Men ‘Women | Gender
0o Cases na
Air Porce 49 26% 38 9 2
Army |58 29% 31 24 0
Navy . 68 36% s6 |11 I
Marine Corps |15 . | 8% 12 3 0
Coast Guard 1 1% 1 0 0
TOTAL 1188 100% 138 47 3
I
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servicemember, for any reason.” Violations of "Dop’t Harass” nclude death threats, physical
mmm&hmmagmmmmmmmwof
_bemg howossxmal. "Don't Harass" violations also include downgraded performance

evaluations, denial of reenlistment and faifure to promote due o sexual crieutation.

Findings

ifh

' SLDN CASES BY SERVICE

TheésesreceivedbySLDNspanned every branch of military service and were
geographically dispersed. .36% of SLDN’s cases carx from military personnel in the U.S.
Navy; 29% came from the U.S. Army; 26% from the US. Air Force; 8% from the U.S. Marine /, 7
Corps; and 1% from the US. Coast Guard Of the 188 cases followed, 138 servfcemen \
contacted SLDN for hdp (73%), and 47 serviccwomen contacted SLDN (25%). The number \
ofwoménwhooonlacwdSLDNisdispmporﬁmemthdrmpmtaﬁmammgtﬁewml /
active armed forces.
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SLDN CASES INVOLVING VIOLATIONS OF |
"DON'T ASK, DON'T TELL, DON'T PURSUE, DON'T HARASS"

BY SERVICE
(Toral # %)
. - m
Service "] Don’t Ask Pon’t Tell Don’t Pursne Don’t Harass
ﬂ Air Force 8 21%) (28%) |24 (37%) 15 (24%)
”Amxy 11 (30%) (50%) |16 (25%) 17 QR7T%)

Marine Corps | 4 (11%) (55%) |10 (15%) |6 (10%)
Coast Gaard | 1 (3%) (5.5%) |o %) |1 (%)
TOTAL 37 - (100%) |18  (100%) [65 (100%) |62  (100%)

5
9
Navy 13 G5%) |2 (11%) {15 (23%) {3 (™%
1
1

Of SLDN’s 188 cases under the new policy, SLDN documented 37 cases where there
were violations of "Don’t Ask” (20% of its cases); 18 cases where there were violations of

"Don’t Tell" (18% of its cases); 65 cases where there were violations of "Dan’t Pursue” (35%

- af it cases); and 62 cases irhm there were violations of "Dan’t Harass” (33% of its cazes).’

See Chart on the following page.

The U.S. Nevy and U.S. Army accounted for the most cases invoiving violations of
"Don’t Ask." accounting for 35% and 30% of such cases respectively. The US. Ammy
accounted for the xmost cascs misspplying or redefining "Don’t Tell," accountmg for 50% of
all such cases. The U.S. Air Foree accounted for the miost cases involving viclations of "Dan’t
Pursue” acconnting for 37% of all such cases. The U.S. Navy accounted for the most cases
ivolving violations of "Don’t Harass,” accounting for 37% of all such cases.

Theto?alnnniher,ofm mvolving violstions does rot total the 188 cases received by
SLDN because. some cases did not involve any regulatory infractions by nilitary officials.
Thus, the wial mmber of cases involving violations reported above is 182

8

4
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The total mmber of cages invoiving violations alsod:mnot'mkehmmuntmdﬁpln
viclations occurring in the same case, In the past year, SLDN documented 635 violations of
Don'’t Ask” 21 violations of "Don’t Tell” 114 violations of "Dt Pursue,” and 140
violations of “Dan’t Harass,” for a documented total of 340 overalf violations during the past
year. The multiple violations indicate that in cases whmthmiscnchxidemdasﬁng,
pursuit or harassment, others are likely.

It is clear that some commanders continue to violate "Dog’t Ask, Don’t Tell, Dont

. Pursue, Don’t Hamss" in a2 myriad of ways. A few cxamples ofhowdmnewpolicyon
homosexuals is bcmglmpmperly implemented in the field are the following.

Examplss of Violations of "Don’t Ask.” Violations of Don’t Ask include asking
direct, mrrog;m-, or inadvertent quﬁom about sexual orientation.

ing_direct jons about ientgion. One Chief of Roat asked
a sailor "You not going to tell me you're g f faggot, are you? In Japan,
CID SpﬁﬂAgchomAbmaskedamaﬁmpohnbhnk: "Are you gay™
Inﬂmda,tmﬁmaskedmmkwhethmsheishomosmml five times,
both verbally and through use of outdated written forms. In the Washington,

D.C. area, a security clearance mvestigator asked, "I'm not going to ask you if
you're homosexual, but if I did ask, how would you respond?”

" gate questions at ion, An  inquiry official
asked a Sergeant, "Do yon find men aitractive?” An executive offcer
asked a PFC whether she had "homosexua} tendencies.” A security clesrance
investigator asked an Amuy Major about her fomale roommate, "Do you have
a physical relationship with your roommate Another security clearance
invsﬁgmrmPLWﬂﬁam,AL,astchngmirmaviewwhethertheindividual
kpnew "angy homosexuals?”

o
PI1ENI

2L U

fLinadvertent questions showt seximl crentstion Out of concern, a
avaloommanderaskedonelﬁsmzmmbqswhytzhadmrepomdmwork
one day. Ibmiommbqhonsﬂywldhimmahmdﬁsmlcpumhad
a family emergency, and was subsequently discharged for his statement
Amthzwmandaasbdwhyaservicmemba’smﬁtydmhadbeen
held ap. Mrmwasthathcmmbahadﬁ:ﬂowedreguhﬁmandm

9
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honest with the investigators about his erienation.

Violations of "Don’t Tefl.” Vioclatons of "Don’t Tell” include using stetements from

family members, doctors and psychologists and secuxhy".cllanmze personnel for purposes of

enre i bers. Air Force Capt. Eari Brown’s parenis
madmdindehilabomthdrm'ssanmloﬂemionmdsﬁmmmmadeby
Capt. Brown to his mother and father were included among the statements for
which he was to be discharged. An Air Force doctor’s mother says she was
shocked when an inquiry official comtacted her to ask about her son’s sexual
activities  Indeed, the Department of Aixr Force issued s memorandum an
November 3, 1994 specifically directing inquiry officials to “interview...parents
and siblings” 1o obtain information to b nsed as a basis for discharge.

sing _stateme: 013 _and psychologists for purpose ischarpe
Corporal Kevin Blacsing, with the Marine Security Force in Charleston, South
Caroline, was turned in by his Naval psychologist for asking questions abowt
sexuality during private counseling sessions. His commmander, Lt Col
Martinson, ordered that he face discharge procesdings despite advice from his
legal advisors not to proceed.  Another servicemember in the Air Force was
advised by his psychologist that disclosure of his sexual crientstion would be
conveyed to his commanding officer for pmrposss of discharge; the
servicemember, however, stamed that his priority was mental health services and
that he could not obtain full end adequate treatment without some discussion of
issues related (o his sexuality. He now faces discharge.

7O

s carances 10r purposes of discharg
In violation of the new policy, clearance personnel continue to pumish
su-viembexswtomzheymgaybymmaloforpmu'aaadde]aysin
granting the clearances. In direct violation of the new policy, servicemembers
are also threatened with the denial of their clearance if they do not confess to
their sexval orientation and sexual activiry, -

\.

Viciations of "Deon’t Pursue.” YViolations of *Don't Pursue” include (1) witch umts,
(2) tmproper searches and seizures, (3) expanding inquiries beyond the instant allegations, and
(4) misapplying the credible information standard. |

H{H

o
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documented 1S actual or anempted witch hints under new regulations where
commenders and inquiry officials asked military members to identify other
servicemembers who were or were suspected to be homosexual. In Japen, over
twenly-ous servicemembers were questioned regarding the sexual orientation and
povate lives of their co-workers. At New River Station, North Carolins,
immdimdyaﬂ:rbﬁcﬁnghismitabomthemiﬁm'SncwpoﬁcyonWmhl,
lMama@MmSagmtmIdhismpsmat,dupitethemguhﬁouaﬂmy
had"amomldmyandmobﬁgaﬁon"tominmspcmdhomosm At
PupeAirForccBase,thCamlin&awmmmdurepomaﬂyaskcdfnraﬁst
of all Combined Federal Campaign (CFC) contributors to gay and AIDS
orgauizations; the commander dropped his order once the incident was publicly
reported.

lmproper searches and seizwes, Overzealous commands contimue & condnet or
éondone_ﬂlegalmhmandmofimmsbdongingtoﬂlspected-
homosexual servicemembers. Additionally, they continue 1 confiscate personal
and private itema, as well as circumstantial evidence, that should have mo
bering on an inquiry, per regulaion Commanders and inquiry officials
muﬁnelysdz:pumnaldiads,pﬂvuelﬂas,addressbooks,moml
mmptmamdqompmﬁla.ptmmsof&iends.copisofpopular‘w—
tbmadbooksmdﬁdmﬁkc"rorchSmgTrﬂogy,"mVpamPhMaadanic
nmﬁomdamsoahnmanmalhy,am,inmsewicemm‘snse,evena
pair of men’s platform shoes.

expand the scope of an investigation beyond instant allegations. Thug a
pe:mnwhobasadmiﬂ.edtob&inggaywm.beaskedtoaddiﬁmmlly confess to
homosexual acts in order to gather information that could lcad to criminal
prosecution of lower discharpe characterization. Servicemembers who are under
investigation for allegations of homosexual acts are often questioned about other
acts beyond the instant allegation. Inquiry officials in North Caroline, for
example, agked more than 25 servicemembers to speculate shout the sexual
arieatation and activities of one marine, beyond the two allegations she faced.

Misapplying credible information stapdard. A seuman faces discharge afler
kis roommate, while spooping in the sesman’s personal desk, discovered and
read several Ictiers from which he concluded that the seaman might be gay, and
m:dthelﬁtcmmmthccmmhmtheruse,ammaﬂwdby
his superior if he is gay and he answered truthfully; the commang has decided
to proceed with a discharge board despits the clear "don’t ask” violation.

11
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Violations of “Don’t Harase.” Violations of "Don’t Harass" include (1) death trears

a heterosexual servicemember "You're going to dic.” after the servicemember’s
recommended separatior for alleged homosexual consuct had been overturned.
AncwmxitatP'urisIslandwastoldshewzsmt"gtﬁnngalkmcfhae
alrve” if she reported being physically assaulted for being suspectad of being
lesbian. Aseamanrepomﬁndinganoosenextmhisbedhingom'dsﬁp
having previously found a note scrawled on a magazine photo that read "Dis
Fag." The Pentagon has established n0 means whereby servicermembers can
report death threats with a guarantee that the report will not be used as a basis
to start an investigation against them.

bewdasabasismmtaninvuﬁgaﬁmagainstﬂ:an.SLDNhasmeivch
reports of tergeted physical and verbal abuse based on their perceived
orientation. Amajoﬁlympmcommaudc!inmnifewithdemgmmywmmens
about gays. One servicemember reports that someune gouged his new car with
kcysands:mwledinmﬂlepaintthewurd"fag."

LA - ;Seav i ‘] ‘._ d e (-1 E i
pomote due to sexpal ofientation Lt Col Trask admitted on the record at a
dhnhargqbomdthaihedowgmdedthccvalmﬁonofandrwommmded@im
promotion for Captain Rich Richenberg, an officer who ranked in the top ten
percent of all Air Force officers prior to Lt. Col. Trask’s actions, sclely becanze
Richenberp is gay. After Corparal Kevin Blaesing Marine of the Quarter for
his unit, socceeded in having his recommended separstion overturned, his
commander, Lt Col Martinson, dowugraded his performance evaluations
contrary to the recommendations of Blassing’s supervisors and gave Corporal
Blaesing the lowest possible recommendation for teenlistment, thus effectively
ki“ingBhesing’soppommitytoxeenlistmdwnﬁmhismiﬁtzym.

12
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violation of the new policy.

havcmnainedinsuvicedueheomtorderordixhrgcbnaxdmmmmdaﬁon In fact all
docmncnmumdim&mthose individuals cn;oyd:emdemppmtofﬂmrmﬂﬁgﬂﬁ. co-

nesemmkecmmataﬂmthmu@almkofummgmwmﬂdxmof&c

'ncwpoﬁcy,wmemmmdasmﬁmcmashmandhmsuﬁmmbmhdkw

DOD DISCHARGES OF SERVICEMEMBERS FOR HOMOSEXUALITY

13

Alr Forve | Army Navy Marine Tatal % Total
- Corps Armed
151 206 545 47 %9 | 04
A59%) QLT | (4%) | Go%) | (100%)
| | o
ﬂlm 11 138 401 8 {708 |04
s | (95%) | (S66%) |(B2®) | (0mE)
1993 152 156 334 40 682 | .04
@22%) |29%) |@e.0 |(55%) (wo%)
[ .
1994 180 136 245 36 s97 04
Go1%) @) | @1 | 60%) | (0p)
i
Total 594 {636 1525 101 2936, 04 l

The result of the widespread violations is that the rate of discharpe for homosexuals has
not declined, as expected. Despite the belief that the interim and new regulations wonld be as
President Clinton remarked, "a major stcp forward,” the rate of discharge of homosexuals from

Notably, there is little to oo harassment of open lesbian and gay service personnel who |
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1991 to 1994 has remained constant at .04% of the il setive force.

The distribution of discharge cases by service as reported. by ﬂn.mon. bowever,
hasmﬂ'kﬂdlychmgedfnrtwom T;lzNavy'spaumgeofhcmosmmIdischa:gem
compared with other services has declived from S7.4%oftoﬁ1§i¥hargshl991to4l%of
total discharges in 1994, Oa the other hand, the U.S. Al Force bas contributed more 1 total
discharges during the seme time frame. In 1991, the U.S. Air Force accounted for only 15.9%
of towl homesexnal discharges; in 1994, the US. Air Foroe sccounted for 30.1% of total
homosexualdxs;hargecasea The Pentagon's figures suggest that the Air Force has
u@ﬁmﬂymeasedmeﬁmswmgetanddmhugehommmlmmmbem aver the

~ last four years, and especislly during fiscal year 1994.

The dollar costs of the military’s policy on homosexuals continues to be high
Based on figurcs the Pentagon supplied to the General Accounting Office in 1992, the last time
the Pentagon provided such information, the cost of training servicemembers to replace those
discharged for bomosexuality totaled $17.5 million in fiscal year 1994 (Ses Table on following
page). The costs from 1991 to 1994 totaled $86.5 million. Thess figures are not adiusted for
inﬂaﬁmanﬁdomimxudethemmnmﬁmsmimm the costs of holding and
preparing for adnynisteative discharge hearings or the costs of administering the policy. Nor
do the Sgures include the significant cost of defending the policy in federal court. SLDN bas

no independent estimates of the costs of the DOD poliey.

14
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| Costs?
1980-199¢ 16,919 $498,555,244
1991 o8 $27,964,355
1992 708 $20,862,764
f 1993 | em 520,096,617 |
[l 1994 7 517,591,907 i
TOTAL . | 19,855 | ss8s,070,887 E |

Inammm,hisﬂwﬂntmxynﬁﬁm;ycomandasconﬁnu:maﬂgpmsucand
 harasg sezw:emem[msm direct violation of the ncwpoh:y Evidence of the conumnng
. violations comes mot only fom servicemembers’ documented by SLDN end its

cooperating ammsys,butﬁnmmcmorandaisndbyd:eDepamnentoftheAirFm
Department of Navy and others, The question is why these abuses have occurred.

3-(hs3m,hsedmﬁgmandwm5na6mﬂmﬁn30fﬁm
m ) : l';'hc ---_"':gm---i atistics Related To DOD’s Policy on Homosexaslity

. AQ that the Department of Defense discharged 16519
servicermembers for homosexuality from 1980-1990 at a cost of $498.555244. The costs
figures for 1991-1994 mhasedcnlhemﬁoofdischa:mhymxdividedbymemin
ywxxteqmlmmamﬁoofdmbzgshyws]mwwdiﬁddbyﬁemhm
198C-1990. The cost figures have not been adjusted Jor inflation.

15
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Anaiysis

Reasors for commeand violations. Memfomwmonmnsfmwmd
. violations of'Don’t.Ask;Don‘tTeﬂ,Don’t pursue, Don't Harass: - (1) commanders aud others
lack infermation; (2) commanders and ofhecs do not understand t¢ policy; 3) insubordinstion
_ _byeommandas,hwuﬁgamMApmsecmom;md(@wmandusandcthﬂshavem
incentive to leam or follow the rules. |
M‘MMMM Somecommandmlannns .
mnbembuwdtolad:oflnfomanonaboutthcncwwhq - A major problem has been
inadequate distribution of the ncw regulations Throughout the past year, numercus
commanders, defense attorneys and servicemembers have contacted SLDN in search of current
mpiesofmeDoDandsenic:regnhﬁcmmﬂwywmmtavﬂablehmekmnd&
' As recenfly s three weeks ago, SLDN was required to ship these regulations to an overseas
trial defense office.

Pentagon. concedes that training on the new policy has been handled fcas diligently than other

pe:sonnelpolicis,sudrasﬂmseonsmnlhamssmem.‘ T-hemnstst:ikinggapinuiininghﬁs
been the failore of the Department of Defense (DoD) to issue sufficient gnidance regarding the
intentofthenawpolicyténﬁ}imladanaswdlasuvicmambas. Tiis is an especially

¢ An Pine, "Few Benefit From New Military Policy m%'m Al,
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mwmmmumdmewmwmmmmepd@
Withoutmmd&mdingufﬁe'hm&ﬁepoﬁcy.mywmmmdus aud prosecutors have
fowsedmirdﬁ:mmhowtoddnthelmoftheregnlaﬁons.

rosecutors. An alarming
m&ofmmmmmuwsmmmmﬁwmm
lack of information or inadequate training. These violations are foeled, in part, by a climate
of backiash in many wmifs. The controversy over President Clinton’s proposal to lift the ban
w'memm._mcmmmem.mmm attention on the private lives
ofwﬁcm Sﬁcﬁthalﬁmgwayomﬂompﬁmtommmmm
about who in the ranks roight be gay. In this climate, many commanders and others have takeg
theCongtmm.l vowagainst!ﬂﬁngﬂnabanasalicensemgonﬂﬂthosewhcmtheysupect
are gay. AsIawrenceJ Korb, former Assistant Secretary of Defense for Persomel and
Wmmmmﬂym&,'lm&mﬂxmyfeﬂsmmm
Clinton back on. this issue and they’'re not going to change™ As a result, many

is that the Department of Defense hs estzblished oo means o moxitor cases and . comect
violations and misspplications of the policy. Althongh Department of Definse regulations
mmﬁmmmmmﬁommwiqmmmlm this provision
bas been roundly ignored.. SLDNhnwsofmwmmandezoro&ermhmymmbuwholm\

Et yetbemdisuplmuiforabmgthepohcy dapxtsmmmecmp!m S
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The militery’s treatment of servicemembers who are harmed by command violations of
the policy cxacerbates the pprlem of accountability. Serviccmembers presently have no
.'oﬁdalmnsofmdxmfnrcommdviohﬁmm As just ope example, a young sailor is
currendy b&in.g d:sdnrged solely becausc be responded truthfully 1o his supervisor’s direct
question about his sexual orientation, even though the commend admitted on the record that
the supervisor’s action violated the ncw. policy. To date, DoD and the services have been
unwilling to provide 2 common sense resolution to Uis and similar sitvations.
The clear message (o commanders is that they do not have to tuke the new policy
suinlxslymdlha;ifs;i:;ﬂined.fhﬂmﬂﬁvlakitﬁthhnpnﬁm
Analysis of "Don’t Ask” Violatians. "Don’t Ask™ is a simple, well-publicized mandate,
Unﬁke;omcqthapmvisionsthmismmbignmyinthispaﬂofthemgnhﬁm
Nevertheless, commanders and other leaders contimse to ask serviczmembers about their sexnal
orientation, often repeatedly. While a few commanders have dome so inadvertently, the
overwhelming majority have violated "Don’t Ask" through direct questions about scxmal
orientation and swrrogate questions designed to circumvent the letter of the regulations. Thc
&wandmcumms surrounding these violations indicare thar atmest all were deliberate.
degeeofthoughtuﬂmgcmntymdcntmdcvmgmmyofﬁcmgatc queshms
ﬁr&amﬂcﬂsadmcfmbwdi@onmmymmd&
Analysis of "Don’t Tell™ Violations. Most militery lcaders fail to understand that the
nawpoﬁ;ydoanm.pnduds-aﬂammmmgmdingsamloﬁmﬁmmﬂﬂmitmg:ﬁm
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'amgofmvacy for all scrvicemembers.¢ Over the past year, military leaders have
established two clear trends that violate 'Don’t‘l‘eu.': They bave (1) punished smtements of
mﬂdﬁ@ﬂonmmmwmmempoucy,ma)wmsimﬁm
mmmhmmhomxommmmm"dmm' lives.
lhmm&nmmvol\hgﬂ:cﬁm&a:dhﬂeminhmaf
security clearance investigations. Security clearance regulations encourage gay servicemembers
™ be forthcoming about their sexual orientation and 1o reveal whether their fomily and close
associanes are aware of it The regalations siste that "infomation about homosexual —
| mmndﬁa.obmhndd;ﬁ;igammiwmmmw{mtbemmsmﬁon
 prococdings* The regulations firther state ther a servicemember may decline to auswer
questions abont sexual orientation without adverse consequence. In reality, however, secarity
clearance personnel comtinne to threaten servicemembers with demial of clearances for either
smﬁng,urdeelhﬁgg,tommeitsexmloﬁamﬁon. Denial of a security clearance effectively
kills the servicemember’s career, Addiﬁonall‘y,somecommdshaveanmpmdtolmthe
hfomaﬁmobminddMngmdemfwmomeggmdm
violaﬁbﬁofﬂ:enewpoﬁcy. _ |
nnchicfpmblqnwiththelmxitydmeemgulaﬁmisthnﬂnymhcom
with the other sections of the military’s policy on homosexuals. Those charged with
impiementing the sccurity clearance regulations in light of the other policy provigions do nat

¢ In announcing the new policy, President Clinton charged DoD civilisn and military
Mmm'mmﬁkmﬁqﬁ&ﬁmmmwmmmmfoﬂbm
of individuals.” Tmafhmﬁdanainm'smmmofﬁ:bkw?oﬁq,"m
DPogt, July 20, 1993, A12. Thenewregnlaﬁonsa!somdm"mmarmﬁonisamml
and private matter_ "
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mmmmm&m_mﬂoﬁwonandhowmmdmham
forthcoming. Saﬁcunmwsdomnknowhoworiftomndto.qusﬁmsabomsexml
mmtannn.gmntharegulanons conflicting guidance. Thms, confusion results and
,homossma[mmbetstypwaﬂymve:hcsmnmdoﬂbem |
SaﬁcanembasandthcirfanﬂicshmalsobeenshnckedbytheDepmmof
Defense’s expension of situations where telling is prohihited. Aflmmcommandushave r
.vwlamilhnprongof‘DontTeﬂ‘asadmmdtofgndmﬁ'mthcmpIﬂdsofrbe
Pentagon. ADmmofthcAnchmemoﬁanudgeAdvamaa!Headqm
wgllSmﬂ‘IudgeAdvmandmInmyjudgmdamdNovembcrl1994acma!lymstmcts

inquiry officers to question parents about the sexual oricniation and activifies of their children

to obtain information for purposes of discharging their sons and daughters. The memo also
instructs officers to interrogate close ivilian friends and mentors, such s kigh school guidance

counselors, to determine whether a servicemember has ever discussed their orientation.
Additionally, the Department of Dcfense instructs psychologists to tan m {L 'd‘_,
servicemembers who scek private counseling about their sexual orientation. Inmponsetof‘w f"
public,mmryhnhemksofoncas;theDepammofDefmeﬂComsel’scﬂic
stmply anmounced that-the military would not treat statements to psychologists as privileged
~and confidential The response eatirely brushes aside ths issue of whether such private
Maetbﬁndqummhbdaa.gmndsfm&mmmmw
policy. .
. This attempt to enforce 2 gag rule in the context of communications with family and ’k}
professional hesith carc providers is chilfing. Most Americans would be appelled o loarn that u
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ﬁleirtaxdoﬂmsa-ebdﬁgwonsu:hmpm:demedinvasimintowhﬁohships that are

'murmsidmmanamﬁdmﬁﬂ.

Arelaudpmblemzsthe "outing" ofgaysmeunmbasbyﬁaroommmdm
AhhoughadﬂmledandyssmomdethesmpeofﬂﬂsmporLﬂshoﬂdbewwdﬂntme
commanders have told their units, and even a servicemember’s spouse and parexnts, that the
servicemember was under investigation for homosexusl conduct, in direct vioiation of the
Privacy Act. "Outing” is not only a violation of servicemembers’ privacy, but it has also
jeopardindtbdsafayofsu-vicemaans in commands where baragsment is tolergted.

Analysis of "Don’t Pursae” Violations, The words "Don’t Pursue” do 1ot actually
appear i the policy or regulations. Inst:ad.&econceptiscomrhmﬁcawdthmughtwom
snndatda First, commanders or investigators maynotinitiateanizmxiryérinvasﬁgaﬁon
mmmmmwﬂg-mwhmmmm

'aserﬁeanember.hasengaged.inhcmosenmlwndm Information based on opinion, rumor

and capricious claims does not constitute credible information. Sccond, inquiries and
invsﬁgaﬁonsmbclimiwdmmes:opeoftheinsmdlegaﬁon.

'Don’thsne"vasint:nded,in.mednpthemiﬁmy’sinﬁmomwimthmof

- suspected homosexusls. Lﬂ::'Don’tAsk,'thiseonwpthmbeenweu-pubﬁdndaﬂ
- communicated through the remks General Colin Powell testified before the Senste Armed

SaﬁmCommimethatthzn:w_reglﬂaﬁonshaldfonhthat"Wem’twi&hm We won't
chase.. We will not seek to learn orientation.”” Nevertheless, SLDN documented Sfteen

" Federal News Service, Testimony Before Serate Armed Services Comaitiee, July
21, 1993,
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attempred and actual witch bunts over the past year. Most were initiated in deliberate violation
of the new policy.

Among those commanders who wish o follow the regulations, most do not comprehend
the actual standards of "Don’t Pursue” Some commanders know that they st be able to
articulate a basis to begin an inquiry ageinst a servicemember. Amny and Air Force
commanders a:esupposed to write down their justifiention for beginning an inguiry. A
significant problenz,l. bowever, is thar the vast majority of commanders do not know what
constitutes credible information. The policy ftseif provides little gidance on how to inrerpret
this inherently suhjécé;re-”and vague standard.

.Am;orcomeq\mxsthatcommandersapplythcpohcymonmneuﬂy throughout the
mandmmlhemccommands Add.momlly.mmandasrom:!ymmmqmna
mdmgamagmmlmmbembasedonlyonmwuﬁmnﬁalevidmce,
~ comirary to the clear inteni of the regulations. These trends are evident in the following
examples.

In the case of Corporal Blaesing, who asked questions of his psychalogist, his first
commmander did not consider his questions as evidence of homosexuzal conduct and allowed him
to continue service When this commander later refired, his successor revived the case,
notwithstanding the fact that the Navy psychologist testified that she did not know Blaesing’s
orientation and that he had not stated it to her. As = result, Blsesing was forced to face

In identieal cascs from the Air Force, two commsnders inadvertemtly discoversd private
mmmmmdmmmmmwmmmwu
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hintsabonthumomality. One commander made no issue of the letters and allowed the

mwmm:gmgmmdwmemhndﬂd}mtbﬂm
e T e S Y,
mwwﬁmmamwmmdmmmmamof&emdndmmf //{

mqmesmthzsmwofthemﬂmaﬂegmm Th:s.evmwhmmqmnsmpmpaiy

imitiated, they inevimbly become fishing expeditions into afl aspects of a servicemember's
private lifa. I[n the case of Lance Corporal Elena Martinez. an inquiry that was not initiated .
propezly, her supervisor directly soficited co-workers to make allegations of homosexual
. conduct aganst her, Twmﬂcmmtodgeddlegauommmhaddancedmw
menandwommmapopdxbwclubmdungonmcthwommshchdgwmanothu
womzm a goodbye peck on the cheek. Based on this report, the command inidated an inquiry
in which they questioned over twenty-five co-workers and civilian acquaintances, including
former landlords, imviting them to speculate m&mmamﬁm’pﬁmw
Further, ber spervisor directly ordesed co-workers to moaitor and report on Martinez's social
activitics, Even if the basis of this inquiry had been legitimate, the command’s wide-ranging
campdgnianmﬁna’spummlﬁfeclmdyﬁohMMemﬁrmmwﬁmﬁMquﬁawms
scope of the instant allegation.

,qum,mwmummormmmw
the scope of the instant allegation in a deliberate effort ® dig up information to support a less
than honorable discharge characterization or criminal charges against servicemembers who are
or are perceived to be gay.

. Analysis of "Don’t Harass” Vivlations. Like “Don't Ask,” the mandate apsinst
harassrment is unambignous. It forbids harassment of amy kind against any serviosmember.
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This mandate is not unfamiliar t commanders. In the wake of the Tailhook scandal it has
become a standand ordes. Nevertheless, SLDN’s cases show that harassment and desth threats
againstmspectadgay.séviccmembcrs are worse than ever.

Poor leadership is the primary reason for the high incidence of harassment. A majority
ofmmmcmswwmnmwmmwm

incidents of harassment and have taken no steps to comect it In @ alarming number of -

SLDN’s cases, members of the chain-of-comnand bave actually participated in barassment
against suspected gays. In addition, some commanders have retafiated against gay
.mw&w@mpﬁmmmymﬁmmwm_
These actions send a clear message that harassment is condoned.

| SLDN’s dama also show 2 kigh conrlation between harassment and "Don’t Pursue”
 violstions. In units where commanders pursa gays, servicemicmbers report that they feel great
pressure to prove that they are pot gay. One way to do so is 1 make derogetery comments
abomgaysmme.cmpmyofc&umkqsmdmdimc&ymothnmmmm
perceived as gay. Servicemembers report that, if they do not participate in such activities, they
arc quickly labeled as gay and harassed.

In light of these findings, it s not surprising that the majority of servicemembers wio
'havemnedSLDNmpunﬂmdaogmorywmmmadhmsmmdmdgaﬁhasbeen
a regular occwrence in their units since the national debate.

Servicemembers who wish t complain about harassment or desth threats face
significant obstacles. There is no guarantee that commands will not use a repart of harassment
ammuahmrmmmmmmofmmmm
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At best, servicemembers mhavedafed:omemplm h&vesimglybmignmdbymcir
chain-of-command. As a result of the lack of response and threat of discharge, most incidents
of death threars and harassment go unreported.

In stark contragr, there has not been a problem with harassment in those units with
openly gay servicemenmnbers, many of whom are serving by court order. Nor has there bee
apmblaniuunits with commanders whohavcmadeitclem-tntheirn'oopstbattheywﬂlmt)ﬁ'a\:_

tolerate harassment. This suggests the truth of the old maxim mgmr/\\
In shorr, harassment occurs because of a umit's leadership, not despite it. -

Conclusion/Reconomendations
SLDN conchudes that many military afficials continze 10 sk questions about sexasl
aimmﬁm,mdxmwi&hhmtsmdmdonehmmoﬂsbiaﬁmdgaymmm
in direct violation of "Den’t Ask, Don’t Tell, Don’t Pursue.” SLDN fizther concludes that the
chief reasons fox the contimuing Violations are lack of information, lack of adequate training
and guidance regardmg the new policy, and i some cases, willful disregard of military policy

hy W/M m’ . - — T T —'T"‘"—_—"_"‘“‘\
e T o T T o T T "’-"\.Q»_'\ ——
— e
! ¥ M
|

1}~ SLDN recommends that the i):p::unem of Defense ensure the proper implemmaa?:{;[
/ / of "Don’t Ask, Don’t Tell, Don't Pursue” by providing (1) adequate information to and training |
1 _ foraﬂémﬁmbasabomtbcnwmﬁzy,a)mmmsmmﬁsmmm 1
\\ who are harmed by command violations, and (3) clear accountebility for violations of the f

'\\ policy by military officials.
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Provide Adequate Information and Training, The Department of Defense should
ensure that full DOD Directives, Guidance and Service Regulations reach the field. Attormeys
and commanders often possess only the message text of the service regulations sent to the Seld
mFehumz&lm,wﬂammﬁdmmhawmwetﬂhoserégﬁhﬁm At a mminmum,

military officials should have the fill DOD Difectives; Cnmmanders Gisidance, - DOD

\__\____ﬁ.___,_.._..-__ —— —

Guidelizes dated July 20, 1993, andall DOD and service guidance necessary 1o imterpret the
regulations.
Additionaily, the Department of Defense should clearly and strongly corngnumicate the

'mmcf&emwpoﬁéymmpmﬁ—gaybmmtmdpmsofsspemd homosexual

servicemembers. At present, the intent of the new policy bas not been adequately disseminated

| mtheﬁeI:lmLthns,ismtvﬁdelylmnworundumod. In order ta apply the legal standards

of the new policy, commanders must, as with ail regulations, understand the "commander’s
intent” behind the poliey ftself. Advisors to thc command, particularly military attornevs and
Inspectors General, mmst also understand its intent. Clear intent is vital given the currem
hoailewmmmd.Mhmmmmnmds,thgwide-dimrﬁanaﬁm&dmmmdmand

the ambiguity of some policy standards. At a minimum, all existing command and sdvisory .
- channels should be vigorously utilized to communicate and reinforce the intent of the policy.

All servicemembers and unit leaders need to be trained on the policy and the expectations for
their behavior.

The Department of Defense should also issue fixther giridance on legal stmdards. Even
armed with all existing materials, there is still a clear need for more information on the
meaning of the new standards. The credible information standard needs particular elaboration.
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Qe&hlchfoﬁnaﬁmﬂcddbedeﬁnedmexdudewofhmamordeamm
MMOmemmmﬂmmm@mmofpﬁvmmmm
pmms,n‘blingandpsycholqgists, orinadvumtdimlomm,amhm%euampervisor
dismvasalmzraﬂa—mopingﬂmughthepmomlpomsiomofamﬁtmba.
Provide Common Sense Remedies for Contmand Violations. "Don’t Ask; Den’t Tell,
Don’t Pursue™ mezms nothing if servicemembers must pay the price for improper questions,
_whchhxm,ardhmsmﬁnfomentofmiﬁmmgﬂaﬁmandmdlwism
discretionary. mwmmmmmmw
‘methods should be afforded a common sease remedy, like other victims of commend
.impropriety. Decisionmakers, forexamp{e,aremtpennimedrodisregardclaimsbym
rhnthey.hmbeenmmmedagaimfor.mporﬁngsaathamNmntaﬁdmpc. Where claims
are substantiated, tbeymusttakestepstocmct!hercﬁliaﬁon
mmpmtdmfmxshnmdembﬁshmmmmcmmdmpm
with the new regulations. Adﬁsomtomeeommd,includingmﬂimymm
mmw,mmwwrmhmmmwm:inﬁmmﬁmu&suﬂz

94

omofaninqui:yorh:vwﬁgaﬁnn,notmdywjlaﬁfypoor,letalonciﬂcgal,adionsbythe
command. Whueanhquiryisuppmpriate,mﬁsmdacﬁvdytoadvisinquiryofﬁsas,m
wpimuyhavem!egalﬁnhgorexpaiencwhhthe.mgdaﬁmmﬂmpaammsofﬂn
inquiry. | |

The Department of Defense shouid also ander Staff Judge Advocams to moniter
violations by imvestigative agents. SIAsshmﬂdmaked:artobase'MC!Osﬂminvesﬁgaﬁve
violzﬁomwﬂlnmbewlcmedmdmthtMRuaimdinpmmandﬁnpmpﬂ
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investigative tacticy.

_TthepamnentofDefenseshmddalsoissnesumg,clsnguidmoemgmding

harassment and tiyears. Thecnesemenceinthc'Don'tAsk,Don’t Teil, Den't Pursue™

reguiations forbidding harassmem has proven inadeguate, A top-down policy of zero tolerance
is required instead.  As & minimum, servicemembess must be able o repart death threats and
harassment and their underlying basis without fearﬁmthc:cponvallbcnn'ncdagmnstthan

forpmpcssofmvmganon and discharge. Based on SLDN's experience, manycomplz:ms :

ae llely to_require disclosure of a servicemember’s sexual orienmtion or details of their
puvatehm Forth:smson.andbemevenlegmnmquesuonsgmtoa

servicemermber’s safety can result in "incriminating” answers; complainants should be exempted

from discharge and investigation and should be afforded counse]. It is reasonably foresecable

thatifrheDeparmmofDefemcdomnottakecorrecn'veacﬁonsmw,deaﬂzsofa:tnaland

TthepamnmofDefmseshouidpmentﬂnmeofsemnﬁydmeimuvimas
alwpholeMMgemsmpemdhamsexmb DOD should take strong steps to ensure
compliance by Defense Investicative Scrvice {DIS) agents with DIS regulations and the intent
of the DOD directives. The present situation putting servicemembers’ careers and liberty in
jwpmdyﬁruuﬁulmpmmmdrmm oriemation is unrenable. Already, without
whmMﬁmdwmapmmhmhmomahckchmelmobmmmfmaﬁm
for commands and pursue suspested homosescuals, |

Provide Adequate Reviaw And Acrountabiliy. Those whe are willfully disobeying the
lmmdmmdthenwpﬁcyonhomosamlswiﬂcmﬁnuemdosomlaatheymb'eld

28



PRGE .9234
MAR 15 'S5 14:22 FROM OASD-PA-DDI G

accountable for their msubordination. Those violating the new regulations out of ignorance
willalsocouﬁmxetodosoas.!ongasthemisnoinmﬁvetolmandabidc by the policy.

 The Department of Definse needs to amplify disincentives 1o prevent violations of the
policy. Currently, guidance is needed regarding procedures to initiate discipline against
commanders and others who violate the policy, as provided for in the DOD directives, To
date. 5o copmander has been disciplined for violsting provisions in "Don’t Ask, Don't Tell,

[} 5

Don’t Pursuc” despitc many complains.  Further, information obtained as the result of
violations shouid be e:cluded and inquiries/investigations found to have been initiated withour
credible informarion shonld bar prosecution and discharge. Security clearance regulations
shouldbmnmﬁerofinformaﬁonmﬂxemiﬁmyconmnnd. Armotations in servicememberg
files based on information obtained as the result of improper comumand actions should be
prohibited.

'l'hwetln-ezbmadmmmgndadous, infamaﬁonandnainhg,cummonmmedieg
and accountability, are only a handful. of recommendations specifically targeted 10 the
violations detailed in this repont. Themommcndaﬁonsamimendcdtohﬁngcommandmand
~other military officials imto complisnce with military mgtﬂanans and law. The
recommendations are intended t ensure that "Don’t Ask™ memms don’t ask: "Don’t Tell” does
Dot mean interropare family, doctors and psychologists; "Don’t Pursne” means don’t pursue;
aud "Don’t Harass” means don’t haracs

SLDN will contimue to monitor the Department of Defense’s Unplementation of its
newest policy on homoseximls andrcpbrtonixspmgmminmmplying with the palicy’s
provisions.
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