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INTRODUCTION

On February 28, 1994, after extensive hearings in Congress, the enactment of a federal
statute, and coordination with Congressional Oversight Committees, the Department of Defense
instituted its current policy on homosexual conduct in the military. "As required by the federal
statute (10 U.S.C. § 654), the DoD policy provides that engaging in homosexual conduct is K
grounds for discharge from the military. Congress expressly found that service by those who
have a propensity to engage in homosexual conduct creates an unacceptable risk to morale, good

‘order and discipline, and unit cohesion, and that the long-standing prohibition of homosexual
conduct therefore continues to be necessary in the unique circumstances of glijitary service.

processing of individuals for accession into the Armed Forc ; .‘FS:%‘«.» policy,

G

Ha orlentatxon Oreover,
i

-Cominanders may initiate an mvestxgatlon only upon receipt&;
service member has engaged in homosexual co l‘{i%ct ie., state
committed a homosexual act, or entered into a H@ny:

“the Department’s policies on

and enforced. The Department of Defense
Lo the homosexual conduct policy had

art of the tasking was to review the

_ ¥Legal Defense Network and issues which
ught to the Department’s attention. The purpose of the

Office of the Secretary of Defense. The working group met several times to evaluate the range of
matters raised concerning application and enforcement of the Department’s policy on
homosexual conduct in the military.

Subsequently, senior representatives from each of the Services met with senior legal and
personnel officials in the Office of the Secretary of Defense on several occasions to discuss
policy implementation details. In addition, discussions were held on the Services’ handling of
individual incidents, their conduct of individual investigations and their processing of individual
separation cases which were cited to the Department of Defense as possibly non-compliant with



the Department’s policy. The Services provided Office of the Secretary of Defense staff with
selected case files, including commander directed investigations, records of administrative
discharge hearings, and Inspector General investigations. Each such matter was carefully
reviewed. New issues and cases brought to the attention of the Department between April 1997
and February 1998 were also reviewed.

The Defense Manpower Data Center was also tasked to provide various statistics about
discharges based on homosexual conduct for Fiscal Years 1980 through 1997. The complete
Fiscal Year 1997 statistics provided in this report were not available and verified by the Services
until February 1998.

Proper implementation of the policy on homosexual conduct has begfiia
the Department of Defense since the policy was instituted. The balance f;
bétween the prohibition of homosexual conduct in the military and thg4
service members has posed a challenge to the Servrces Command '

high priority at
he policy strikes -
rights of our —

that there is a basis for discharge; that fact finding inquiries h 3
crrcumstances drrectly relevant to spec1ﬁc credible.]

&

order to protect the privacy of current
individual cases by name.

of the matters consrdered in reachm HI056) nclus1
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. ¥ of service menibers discharged for homosexual conduct
has in fact risen smce _became effective in 1994. We believe that this increase is
cause for some concern, 2 '
not provide a complete explanation for the increase, but several facts did

‘e\n_lgggy‘pon closer analys 1s of the drscharge data. -~

Frrst we found that the large majority of the d1scharges for homosexual conduct ar& @

altl@gh not-all of them -- mvolve sérvice members who voluntﬁy elected-to-disclose-their

sexual.or “orientation to.their peers, supervisors or commanders. The increase in the number of



discharges for homosexual conduct since Fiscal Year 1994 is attributable to this increase in @
statement cases. ‘Discharges for homosexual acts and marriages have declined by 20 ) percent over o
the past three years. Second, most of those discharged under the policy are Jumor personnel With 2070
very little time in-the military, and most of the increase in discharges for homosexual conduct has '~ M& -
occurred in this-sector. “The number of cases involving career service members is relatively

small. Third, the great majority of discharges for homosexual conduct are uncontested and are

conditions or uncharacterlzed d1scharges (Separations of enllsted members in their first 180
days of military service are generally uncharacterized.) Discharges under other than honorable
condltlons or courts-martial for consensual homosexual conduct are 1nfrequent and have

ch former Under Secretary of Defense
¢ on how threats against alleged homosexuals in the
plained below, this guidance made clear that the
nvestigation of the threat itself, that investigators
the sexual orlentatlon of the threatened member and that

; er questions by military recruiters.

that could have resulted i !
IIL.-Recommendations

We recommend that the Department take action in several areas to address other concerns
that have been raised with the implementation of the policy. These areas include:



o the use of pretrial agreements, or “plea bargains,” to obtain evidence of consensual
homosexual conduct;

e the scope of investigations in "coming out" cases, including cases where recoupment of
financial benefits is at issue;

e -the importance of consultatlon with higher headquarters before initiating investigations into
alleged homosexual conduct;

¢ the need to reissue and expand the directive guidance issued by former Under Secretary Dorn
concerning threats against service members based on their alleged homosexuality; and

I. Statistics on Homosexual Conduct Discharge

A. General Statistics

Statistics on homosexual before and after the current policy was
instituted were studied in deta Stotal number of service members
discharged for homosexual con8 Cey1 980, and the percentage of the personnel

imbers repfesent. Although the trend from the early
1980s to the early 19985 retle; aually decreasing numbers and rates of discharges,

culminating in a hj i il 994, both the number and rate of discharges for

homosexual cond ach y¢€ar since that time. Whereas 597 service members
were discharged G osexual cdaduct in 1994, representing 0.037 percent of the total force,
997 members were dI$i al Year 1997, ‘which represented 0,069 percent of the total
force. While these numb ain much lower than the numbers prevalent in the early

practice.

Some of the i mcrease in the number of individuals discharged for homosexual conduct, as
compared t6 the pre- 1993 numbers, is attributable to ‘changes in counting methods instituted by
the Air Force since the new policy was 1mplemented Under the former policy, Air Force recruits
who answered "no" when asked if they were homosexual on the enlistment forms in use at that



time, and then subsequently declared their homosexuality early in their service, were discharged
for "fraudulent enlistment" rather than for homosexual conduct. Under the new policy, however,
questions concerning homosexuality are no longer permissible and are no longer included on
enlistment forms. Thus, Air Force members who during their first six months of military service,
state that they are homosexual are now discharged on the basis of homosexual conduct, rather
than on the basis of a "fraudulent enlistment.” This change in counting methods by the  Air Force
makes the post-1993 numbers higher than they would have been under the old system.: This -

1
~change,"however, do€s not explain the increase in homosexual discharges that has occurred since

1993 77

In an effort to gain a better understanding of this issue, we closely studied the available

>afe
Y Stalemodt

caske—

105 enlisted pe dnnel with

early 'af" charges occurred most
frequently in the Air Force, where 212 of the 309 dlscharge
basic training. Only 68 of the 309 discharges iny
year of service. Across all the Services, more tHan$
four years of service. Finally, most of the increa J

€se cases, the reaso_ns for this increase are not -

,gnown~ana—wou is possible that the number of discharges could

It bears mentioningEhEPh otwithstanding the recent increases, the number of discharges
for homosexual conduct is a Very small percentage of total discharges. For example, in the first
year of military service, where discharge for homosexual conduct is most frequent, such
discharges represented only seven tenths of one percent of the total discharges of members in
their first year of service in Fiscal Year 1997. Increasing involuntary discharge rates -- whether
for homosexual conduct or for any other reason -- are a cause for concern. We saw no evidence,
however, that the increases that have occurred in separations based on homosexual conduct
indicate that our policy is not being properly or fairly implemented.



B. Statistics on Women

The statistics on homosexual conduct discharges indicate that-women have been -
discharged under the policy.at rates that exceed their.representation in the force. Women made
up just over 13 percent of the military strength of the Services but accounted for 29 percent of
homosexual conduct discharges in Fiscal Year 1996. In Fiscal Year 1997, the relative number of
women discharged for homosexual conduct was down to 22 percent of the total, with the
representation of women increasing to nearly 14 percent of the force.

The reasons for the gender disparity in homosexual conduct discharges are unknown. It
has been argued that women are sometlmes accused of being homosexual in retahatlon for their

numbers than men. In rev1ewmg the complaints that were received last :
specxﬁc mstances m wh1ch women were reportedly accused of bemg OTRQSEX ual in retaliation

harassment or threats without fear of reprisal or mapproprla‘ famental response.

DAl X\ Juidance to make clear that
when sexual harassment is reported, the focus oEthean )i
threat. X

Although extensive in
the rule, there are a significan

Jie criticisms made last year about improper initiation of’

ding of the Department's policy. In practice, credible

not have expected would occr, or has been based on communications or behavior that the
service member might have expected would remain private. For example, current of former
partners, roommates, or unrelated third parties have sometimes come forward on their own to
report information or evidence of homosexual conduct to commanders against the wishes of the
service member in question. Photographs or-written- communications that evidence homosexual
conduct-have sometimes been revealed to civilians who then brought this evidence to the
attention of a‘commander, without any inquiry having been conducted by the commander.
Credible information has also been incidentally discovered in the course of proper, entirely -



unfelated criminal or disciplinary investigations of the member or of others. It isnot.a violation _

of Department policy for a commander to initiate an investigation when information has been* '
reported in any of these circumstances, provided that the information received is credible. @
Indeed, because federal law requires that those who engagé in homosexual conduct must be .

: dnscharged from the mllltaly, commanders are obligated to investigate whenever they receive
credible evidence of homosexiial conduct. -

We also concluded that, for the most part, the investigations that have been initiated have
been conducted properly. Allegations of widespread abusive investigatory practices have not
been substantiated.

training of investigators and others charged with implement
should help to preclude further errors of the type pue

1161 her commander or supervisor of his or her homosexuahty,
MI¥ consisted of only limited questioning of the service member.
attorneys have had little opportunity to build practical expertlse in
providing adv1ce on more complex investigations related to the homosexual conduct pollcy Wel
recommend that the Department issue guidance clarifying that consultation with higher
headquarters legal offices is recommended before initiating investigations into alleged
homosexual conduct. y



III. Threats Against Suspected Homosexuals

Perhaps the most troubling allegation addressed by the working group was reported
threats against, or harassment of, suspected homosexuals in the military. Concerns have been
expressed that suspected homosexuals in the Services have been harassed or threatened with
violence by other service members and that service members have been reluctant to report such
harassment or threats for fear that their commanders would launch investigations against them
for homosexual conduct.

Of the cases we rev1ewed we found four cases in which anti-gay threats or harassment
‘drrected towards specific individuals were reported by service members. Weound that, in those;
cases m Wthh serv1ce members complained to therr commanders, the coifitflanders promptly
did not target the

investigation. In March 1997, the Under Secretary of Defen w rsonnel and Readiness
issued directive guidance designed to make clear hat service mt “; bers must be able to report

governmental response. The guidance prov1des ¥ al : har gSment or a threat should
result in the prompt investigation of the threat itsel§ y at Tivegtgators should not solicit
allegations concerning the sexual origaf§ 5T the threatened person. If, during the
course of an investigation, informgafig e service member has engaged in

fact that a service member report reatened Because he or she is alleged to be a
homosexual shall not j redible information justifying an investigation of that

service member. Dy view, it was discovered that there were instances
where the effectjs _ der Secretary’s directive guidance could not be
documented. AlsSathe ’s directive does not expressly make clear that, in
addition to threats, haggis ice members based on their alleged or presumed sexual

41, service members who engage in such conduct will be held
accountable. Since harassig} ":- threats of violence against our service members will not be
tolerated, we recommend thaPthe memorandum be reissued by the Under Secretary and widely
distributed to the field.



IV. Special Issues Concerning the Homosexual Conduct Policy

A. Selective Prosecution

It has been alleged that the Services have criminally prosecuted service members for
consensual homosexual misconduct but have not prosecuted consensual heterosexual
misconduct. We found no evrdence to support this allegation.

The Department's policy is that administrative separation procedures are the preferred
method of addressing homosexual conduct. This does not prevent disciplinary action or trial by
courts-martial, when appropriate. In accordance with this policy, the vast 4 s ity of
homosexual conduct discharges have been processed administratively. MGst cases have been
uncontested and resulted in honorable discharges. According to the the cases in which
service members have been criminally prosecuted for homosexual effd

of consent, or additional charges against the individual.

B. Prctria{ Agreements )f

who was being prosecuted for homosexual rape ;
sentence; to provide the names of others in the A

officer who had been engagmg in, @a
circumstances whrch also consy

conducted which concludedgiig®no Department of Defense regulatlon or policy prohlblted the
convening authority from ent€ring into a pretrial agreement and subsequently investigating those
members who were alleged to have had engaged in homosexual acts.

Nonetheless, we concluded that agreeing to limit or reduce the sentence of a service
member charged with serious criminal offenses in return for information concerning the
consensual homosexual conduct of otherwmtwc:asimrsuant to Department
of Defense regulations, homosexual conduct cases are generally processed administratively and
do not warrant criminal prosecution. Under our policy, we believe that it is generally



inappropriate to agree to limit or reduce the sentence of a criminal defendant in order to obtain
information that will not result in a court-martial. Moreover, Department of Defense regulations
provide that criminal investigations of any type of adult private consensual sexual misconduct
should be limited to the factual circumstances directly relevant to the specific allegations.
Reducing a criminal sentence in order to obtain more allegations and thereby expand an
investigation is inconsistent with the spirit of this policy.

For these reasons, we recommend that the Department issue additional guidance to make
clear that pretrial agreements should generally not be used to obtain information on consensual
sexual conduct. Our view is that such agreements should not be employed unless the conduct
that the accused offers to report would warrant criminal prosecution. In determining whether to
accept such an agreement, the convening authority should take into accoun ;ﬁﬁ seriousness of the
crime with which the accused has been charged.

C. Health Care Providers/Chaplains

i
Sessional, it is necessary

to, -do so ini order to protect the patlent or to ensure d sz , | 1ty of mllltary personnel or
the accomplishment of the military ; Kervice representatives

were able to identify only one casg pctor may have, without the patient’s

It is, however, 1mportant s' i ere is a fundamental distinction between
the physician/patient rgif] amilitary context and that in the civilian context. There is

currently no physicidgrpati E%i Y0Rcommunications of any kind between service
members and thedf . tilitary doctors must remain free to report
information on mHigax ity gighinds. Of course, the lack of a privilege does not mean that
doctors must report {0 yided by their patients (including information concerning
homosexual statements gommanders, but that they may do so if they deem it

appropriate under the circ grices. Also, we note that the Department has proposed the
issuance of an Executive Ordé

Cr that would change the Manual for Courts-Martial to recognize,
for the first time, a limited psychotherapist-patient privilege in proceedings under the UCM]J,
with exceptions for military necessity and other special circumstances.

A mulitary chaplain's privilege already exists; we are aware of no case in which a military

chaplain has improperly reported homosexual conduct of a service member in violation of the
privilege.

10



D. Recoupment/“Coming Out” Cases

We also considered the matter of the recoupment of benefits from service members who
are discharged for homosexual conduct. It has been alleged that service members who
acknowledged to their commanders that they were gay and were subsequently discharged were
unfairly required to repay benefits that had been provided to them in connection with their
service.

<Several different statutes authorize recoupment when a service member does not serve the
full period of active duty that he or she had agreed to as a condition of receipt of financial
assistance or benefits. Pursuant to these statutes, the Services may seek to g£gver educational
assistance (e.g., ROTC, military academy, or law or medical school tuitigfij¥'t

bonuses (e.g.,
reenlistment bonuses) or special pays (e.g., for medical ofﬁcers) frome e members who, for

member made the statement for the purpose Of

example there have been cases in whxch medlcal : S, whose educatlon had l/

ent to ‘military service, made statements

of_homosexuzil'ity'snt)ﬁly after gr gfiation. n} ifghymstances, if it is determined that the
service members who had recejf€ ' ot acting in good faith, our policy
authorizes recoupment in orde purSe from abuse

Allegations h hat commanders sometimes conduct unnecessary and
intrusive investigatjd who “come out” as gay and do not contest
separation. In p at commanders often conduct needless

investigations for
homosexuality at f:

The decision whet] nitiate an investigation when a service member acknowledges
his or her homosexuality and Q

does not contest separation has generally rested with the individual |
commander. We concluded that, in most of these cases, little or no investigation should be
conducted. As we have noted above, however, it is appropriate in some instances for a
commander to undertake an investigation to determine whether recoupment of financial benefits
1s warranted. In other cases, commanders may properly initiate investigations of service
members who “come out” because of a concern that the service member’s statement was
fabricated in an effort to avoid a deployment or a service obligation.

11



We believe that the decision to initiate an investigation in a “coming out” case inevitably
depends to a large extent on the facts of the individual case. To ensure appropriate review of
such cases, we recommend that the Department issue guidance specifying that prior authorization
for investigations in “coming out” cases will be obtained from the Service Secretaries of the
Military Departments if the investigation will involve anything other than asking questions of the
service member or individuals whom the member names for the purpose of corroboration. This
requirement should help ensure that such investigations will not be initiated without careful
review and an appropriate basis.

E. Enlistment Forms

There have been complaints that the Services (primarily the Co
Coast) continue to employ obsolete enlistment forms promulgated in &%
on sexual orientation. ;

{ptiard on the East
t include questions

tinstructed to Yrark
meinstances they neglected to
do so. In August 1997, the Department promulgated new redaiitfpg forms, also used by the
Coast Guard, that do not include questions on sexual ori iohé@hd directed the Services to
discard all the old forms. Thus use of obsolete fé& o

F. Training

It has also been alleged that#h€ traiijig of seNite members on the homosexual conduct
policy is inadequate.

Each member of the Armcd gm;;? i "‘” informed of the Department's policy on
' jon process. Moreover, each of the Services devotes

ohs of homosexual conduct. Such training is a
officer courses, and regular presentations are made at
war colleges. It is also a part of many continuing

In conjunction with the implementation of the homosexual conduct policy, the
Department of Defense published training guidance to the Services to assist them in the
education of personnel on the policy. The Department directed that the training focus towards
commander/leader orientation programs, courses for legal and personnel staff, recruiting and
accession programs and professional military education and training. The Office of the Secretary
of Defense reviewed and approved the Services’ training plans prior to their implementation. In
April 1995, the Office of the Secretary of Defense requested Service assessments of the

12



implementation of training programs. The Service assessments indicated full implementation of
training objectives.

Notwithstanding these efforts, we found that some commanders, attorneys and
investigators report that they have not received training on the homosexual conduct policy. A
lack of familiarity with the policy has likely been a contributing factor in those cases in which the
policy has not been fully followed. Proper training of commanders, attorneys and investigators is
essential to ensure that the privacy rights of our service members are respected in accordance
with the policy. We recommend that the Service Inspectors General make the training of those
charged with implementing the homosexual conduct policy--commanders, attorneys and
investigators--a specific item of interest for inspection.

CONCLUSION AND RECOMMENDATIO

We concludeé that, while the balance that tween the prohibition of
homosexual conduct in the military and the pri nembers has posed a
challenge to the Services, proper implementation : "a priority and that the ™
policy has, for the most part, been properly applied! TorCedg@ e also believe, however, that
there are specific steps'that are warr i X mplementatlon of the policy. Two such -
steps have been taken in recent mggt Jirectiv how threats against alleged homosexual -

gtion of obsolete enlistment forms that -

Yully comply with the policy, the Department should
sultation with higher-headquatters legal officials is
Jvestigations into alleged homosexual conduct. -

e Second, the Departmert&sHotld issue additional _guidance on the use of pretrial agreements to
obtain information-on conserisual sexual conduct Since Department of Defense regulations
provide that criminal investigations of any type of adult private consensual sexual
misconduct should be limited to the factual circumstances directly relevant to the specific
allegations, reducing a criminal sentence in order to obtain more allegations and thereby
expand an investigation is inconsistent with the spirit of this policy. Therefore, pretrial
agreements should take into account the seriousness of the crime with which the service
member has been charged and should generally not be employed unless the conduct at issue

13



would warrant criminal prosecution.

e Third, in n response to the concern that intrusive investigations have been conducted in
“goming out” cases, our policy should provide that the-prior authorization for any substantial
investigation-in such cases should be established at the Service Secretary level in the Military
Departments. -

e Fourth, in reissuing the memorandum providing guidelines for investigating threats against
service members based on alleged homosexuality, the Department should include language to
make clear that-harassment of service members based on their alleged or presumed sexual
orientation is unacceptable and:that service members who engage in such harassment will be
held accountable.

e Finally, we recommend that the Department issue guidance direcufigth N ervice Inspectors
ifig* exual conduct

L

As stated above, the Department s policy on homgogextal con@t represents #balance of

dipline in our Armed Forces.

We believe that the actions recommended above; "‘

executed.
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TABLE I

DISCHARGE FOR HOMOSEXUAL CONDUCT
FISCAL YEAR 1980-1997

APPROXIMATE
TOTAL PERCENT OF NUMBER
FISCAL YEAR DISCHARGED END STRENGTH PER 10,000

1980 1754 0.086%

1981 1817 0.088%

1982 1998 0.095%

1983 1815 0.086%

1984 1822 0.

1985 1660 0.

1986 1643 0.

1987 1380 0.

1988 1101 0.

1989 996 %

1990 941 S 5
1991 949 0. 5
1992 730 0. 4
1993 682 0. 4
1994 617 4
1995 757 5
1996\ 5 _ o A 6
1997Y 20" 7

y Y*ONDUCT SEPARATIONS BY GENDER
WAFISCAL YEAR 1997

ACT/MARRIAGE
MALE FEMALE TOTAL MALE FEMALE TOTAL
626 194 820 (82%) 147 30 177 (18%)

15



TABLE 111

SEPARATIONS IN FIRST YEAR OF SERVICE BY YEARS OF SERVICE (YOS)
FISCAL YEAR 1997

LESS THAN 1 YOS LESS THAN 4 YOS MORE THAN 4 YOS TOTAL

576 (58%) 816 (82%) - 181(18%) 997

16






1 MAR 27 'S8 14:28 FR NAUY GENERAL COUNCIL 7?83 693 756@ TO $32824569190 P.81-28

onre _ /0%

FROM: CDR J. DANIEL McCARTHY, JAGC, USN
SPECIAL ASSISTANT FOR LEGAL AND LEGISLATIVE
AFFAIRS TO THE SECRETARY OF THE NAVY
ROOM 4D730, THE PENTAGON, WASHINGTON, DC
20350-1000
TEL: 703-697-6935/614-5067
AUTOVON: 94-227-6935/224-5067
FAX: 703-693-5666

o (opl Pouchecd

FAX : R0 -FEL- 9770
OFC PHONE: I0 R -450, -9/ 7/

COMMENT : ﬁ%&/{z,[ Y/
@ }mm Spelinditeeen  (Z307)

) DeT Merro Ao ﬂﬁ)@p@ (7‘7%70)




PAke 20 T Ja 1402
B FR NAUY GENERAL COUNCIL 783 693 7568 TO 992024569199 P.B2/28

MAR-2T-19%2 (3:e2 P _
AR 13- 1558 1758 P GRHERAL LITIGATION 03 %S a1 e on o
UNITED STATES DISTRICT COURT F‘ LE D
FOR THE DISTRICT OF COLUMBIA m 1998
Ia
Y 1:NCY MAYERWHITTING TON -
TIMOTHY R. McVEIGH, USs, usm’crcoug;.lq ‘.F'
Plaintif¥,
v Civil Action No. 98-116
WILLIAM 5. COHEN, etal,, Jodge Stanley Sporkin
Dcefendants.
MEMORANDUM OPINION

On March S, 1998, the Court held 2 heaning in this case 10 determine the extent of
compliance with this Court’s Order entered on January 30, 1998, and on the reasonable award of
attorneys’ fees! Plaintff rejaresented to this Court that Defendants are not in compliance with
this Court’s Order of January 30, 1998. Under this Court’s Order, Defendants were ®enjoined
from taking any adverse action against Plaintiff, including discharging Plamtiff from the United
States Navy or otherwise hindesing Plaimiff's Naval Service, on the basis of his alleged sexual

"orieutarion so long as Plaiguff is in compliance with 10 US.C § 654 and relevant regulations as
mterpreted by this Court in its January 26, 1998 opinion.” Jan. 30, 1998 Order. -

It is uncontested that Plaintff has continued 10 be in compliance with 10 U.S.C. § 654.
Plaintiff contends that “to date, more than a2 month after the Cowrt’s Order,” the Defendants have

failed to reinstate him in a posidon commensurate 1o that which be held prior to his unlawful

! Because additional information is required from Plaintff"s counsel with regard to the
reasonableness of the fees, this matter wiil be heard again by the Court on March 26, 1998.

1 y
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discharge. Pl's. March 6, 1998 Mczxo@dmn at 1. Plaintiff states that Defendans have, and
continue to, “hinder” Plaintiff's Naval Service in violation of the Court’s January 30, 1998 Order.

In response, Defendants allege that on February 13, 1998, they made available to Plaintiff
three altemative positions, or in miliary terms, “billets,” that were copunensurate with Plaingff's
“qualificanons, his career progression, the Order of the District Court, and the needs of the naval
scrvice.” Defs'. Ex A at 1. While Plaintiff contends that none of the three yobs offered are
commensurate with his rank_ years of service, and skills, Defendants maintain that they are.
Moreover, Defendants allege thar this dispue with Plaintiff over reinswtement is beyond the
purview of this Court As it concerns an internal military assignment of duty, Defendants zcly
upon Orloff v. Willoughby, 345 U.S. 83 (1953), and contend thar the issue of redress in this case
1s a2 non-justiciabje matter.

This Court finds thar the Defendants® position is without merit. Orjoff does not stand for
the proposition thar all military assignments of duty are beyond judicial review. Rather, the case
stands for a2 much more narow proposition that barring a statutory or constirutional violation, the
cxercise of military discretion is generally pon-justiciable. In Qrloff, the petitioner had not been
given the specialized duties nor the commissioned rank he otherwise would have received as 2
physician because hé friled to avow lus loyalty 1o the Unired States. The petitioner alicged that
he was entited to such a positon by reason of his having been dmfted in a specialized calegory,
ie. medical. He stated that if the Army refused 10 commission him as a medical officer he was
entided to dischargc. The Supreme Court declined to grant habeas corpus review on the grounds
Lﬁat Orloff was not entitled to the commission he ciaimed. The Court reasoned that since there
had been no violation of petitioner’s fights and since he had been Jawfully inducted, it was

2
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without subjcct matter jurisdiction to review the Army’s otherwise discretionary assignment of
duty to him.

The case now before this Court 1s readily distingmshable from Qrloff and its progeny as
cited by Defendants such as Wilson v. Walker, 777 F. 2d 427, 428 (82 Cir. 1985); Schlangerv,
Upited Statcs, SB6 F. 2d 667, 672 (9™ Cix. 1978), cet. denied, 441 U.S. 943 (1979). Unlike those
cases, the Court found that Defendants in this case had violated Plaintff's starutory rights under
both 10 U.S.C. § 654 and 18 U.S.C. § 2701 et seq. See Jan. 26, 1998 Order. Indeed, w}ﬁ!; this
Court was considering the substantve merits of Plaindff"s claim, Defendants at no time raised
the issue of justiciability. If Defendants had wished to challenge the authority of this Court 1o
review a military personne] decision, that was the proper time in which to do so. See Mindesv.
Seaman. 453 F.2d 197 (5™ Cir. 1971).

Given the waditional deference accorded to military affairs, courts are required to balance
all competing interests in reviewing internal military determinatiops. Segid. Where the military
has violated a constitutionzl right, or as in this case, a federal statute, or its own regulations, the
military is clearly subject 10 judicial review. See, e.g., Shaw v. Gwatpey, 795 F. 24 1351, 1357
(8" Cir. 1986) (“Determination of individual rights under military regulatons is within the role
envisioned for courts in Mindes™); Knehans v. Callaway, 403 F. Supp. 290, 293 (D.D.C. 1975)
(*Courts will not hesitate 10 review military action allegedly contrary to statute or regulation,”
cifing Mindes, 453 F. 24 197)., aff'd 566 F. 2d 312 (D.D.C. 1975). The Court was weli within
its authority to issue the Order it did in this case and has not only the right, but the duty to
enforce its compliance.

This Cowrt’s exercise of its remedial powers is not meant to suggest that deference should

3
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not be afforded to Defandants® ;czions. Indeed, in the case of Taylor v, Jones, 495 F. Supp.
1285, 1292 (E.D. Ark. 1980) (Amold, Cir. J., sitting by designation), the court in a similar set of
circumstances granted the appropriate amount of deference all the while cxezcising its remedial -
authority. The court found that while reipstatement “is a pormal incident of individual relief
granted 10 successful . . . plaintffs,” the case was “unusual” because plaintiff was in an active-
duty military post. “In deference to the customary leewny given by civilian courts to military
suthorities.” the court did not require thar plaintiff be reinstated in the job she previously held.
1d. Despite its authority 10 do so, the court stated that it was “Joath to intervene in matters of
military assignment.” {§ Nonetheless, the court found thar it could well order plaintff to be
given 2 "comparable” position, one “roughly equivalent in pay, begefits, status, and
responsibility® to the post previously held. 1d. In essencc, deference to the military does not
deprive coutts of their authority © grant equitable relicf.

Similarly, while this Court has no intention of making purely personne! decisions for the
Navy, it must take Steps (o ensure that Plaintiff"s military service is nbt adversely affected by the
Defendants’ misconduct in this case. Accordingly, an evidentary hearing will be beld on March
26, 1998 to determine whether Defendants have complied with this Court’s January 30, 1998

Order. An appropriate Order fallows.

s B \‘ﬁ/ﬁwé’\‘

Date Staaley Sporkm
United States District Judge

27D CAC RADA 99 P65
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UNITED STATES DISTRICT COURT Fl LED
FOR THE DISTRICT OF COLUMBIA WR 11 1808

HANCY MAYEP-WRITTINGTON, CLER™.

TIMOTHY R. McVEIGH, U.S. DISTRICT COURT

Plaintff,

v- Civil Action No. 98-116

WILLIAM S. COHEN, ctal. Judge Stanley Sporidn

Dcfendants.

ORDER

For the reasons stated above, i1 is hereby

ORDERED thast an evidentiary hearing will be condurted on March 26, 1998 ax 10:00
am to determine whether Defendants have complied with this Court’s January 30, 1998 Order

and to decide any contested issues applicable to Plaintiff’s application for avtomeys” fees.

Date Stanley Spo
United States District Judge
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| UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA JAN 3 1808
HANCYNAYER-WHITTINGTON, CLES.
TIMOTHY R. McVEIGH, US. DISTRICT COURT
Plainuff,
Civil Acton No. 98-116
hodge Stanley Sporkin

ORDER
Al the hearing held by this Court on January 29, 1998 to determine what fusthes

lidgation would be necessary w resolve this mattet, it was agreed by the parties that the present
record was sufficient and that the Court could make 2 firal determination. Accordingly, it Iis
bereby

ORDERKED that Defendants, their officers, agents, servants, employees, and attorneys
and those persons in active concert or participation with themn who receive actual natice of the
Order by personal service or otherwise, shall be permanently enjoined from taking any adverse
action against Plaintiff, including discharging Plaintiff from the United Stazes Navy or otharwisc
hindering Plaimtiff’s Naval Sexvice, on the basis of his allcged sexual oriemation so long as
Plaintiff is in campliance with 10 U.S.C. § 654 and relevant regulations as interpreted by this
Court in its January 26, 1998 opinion; and itis

FURTHER ORDERED thar the parties shall appear before tis Court on March 4, 1998
3z 10:00 in Courtroom 6 for a sums conference to rule op Plainhiff”s request for attommeys’ fees

and costs, with the parties” submissions on these matters being filed before thar date, and 10

@\ | |0~

TR OR-1Qa]  14:01 282 Si4 8151 P.az



R

4
¢

o £ r United Stses Dists Audge
A 11y 4 | |

TOTAL P.B3
FEB-85-1938 14:231

282 s14 8151 - o



e

_ o =72 PRONAUY GE
"'HR‘ZT‘-;{S%QE 13i54 NERA

: Ver mw: wae

L COUNCIL 83
o 693 7sep
HAUY GEMERGL (g TIGATIOHN =T

35262456919 P.as,2g

S OLT BB roowee

UNITED STATES DISTRICT COURT FILED
FOR THE DISTRICT OF COLUMBIA
JAN 2 6 193¢
= erk, U.S. Disisi Laur
TIMOTHY R. McVEIGH, Clerk. metot Cotumbio
Plaimif¥,
v. Civil Action Na. 98-116
Judge Stmley Sporkin
WILLIAM S. COHEN, etal., 8¢ :
Defendans.
e — e = ——— " _ ]
MEMORANDUM OPINION

This matter comes before the Court an Plaintiff s Motion for 2 Preliminary Injunction.
Plainuff Trmothy R. McVeigh, who bears no relation 1o the Oklahoma City bombing defendant,
saeks to epgown the United States Navy fiom discharping him under the stanwery policy
eolloquially known as 'Dt;m't Ask, Don’t Tell, Don’t Pursue.” Sge 10 US.C. § 654 ("pew
policy”). In the eotrse of investigating his sexual ericatation, the PlaimGfT contends that the
Defendanrs violated his righrs under the Electronic Communications Privacy act (‘ECPA™), 18
US.C. §2701 et seq., the Administrarive Procedure Act CAPA") S U.S.C. § 706. the
Department's own policy, and the Fourth and Fifth Amendments of the 1.S. Constitution.
Absem an injunction, the Plaing {f avers that he will suffer irreparable injury fom the discherge,
even if he were ultimately to prevail on the megits of his claims,

STATEMENT OF FACTS

The Plainniff. Senior Chief Timothy R. McVeigh, is a highly decorated seventeen-year

Ton-dZoreen 14:12 282 273 8281 S8 P.el
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veteran of the United States Navy who has served honorably and continuously since he was
ninestcen years old. Atthe time of (he Navy’s decision to discharge him, he was the senior-most
canlisted man aboerd the United States nuclear submarine U.S.S. Chicaro.

On Seprember 2, 1997, Ms. Helen Hajne, a civilian Navy volunteer, received an
elecuopic mail (“email™) message through the Americz Online Sexrvice (“AOL") regarding the
toy-drive thst she was coordinaring for the Chicago crew members” children. The message box
stated that i1 came from the alias “boysrch,® but the text of the email was signed by & *Tim.*
Adrunistrative Record ("AR") at 110. Tiyough an option available to AOL subscribers, the
volunteer searched throuigh the “member profile directory” to find the member profile for this
sender. The directory specified that “boysrch” wes an AOL subscriber named Tim whe lived in
Honolulu, Hawaii, worked i the military, and identified bis marital staws as “gay.” Sgg AR at
111. Although the profile included some 1elling interests such as “collecting pics of other young
snds” and “boy walching,” it did not include any further identifying information such as ful!
name, address, or phone number. Howrever, on ather occasions, Hajne had comtmunicated with
the Plainriff about his participation in the drive.

Ms Hajpe procecded w forward the cmail aadd.uucwry profile to her husband, who. like
Plaingff, was glso 4 nogcommissioned officer aboard the U.S.S. Chicago. The maxenal
eventually found its way to Commander John Mickey, the caplain of the ship and Plaintifl’s
commanding officer. 1n turn, Licutenant Kann S. Morean, the ship’s principal legal adviser and
a member of the Judge Advocate General’s (*JAG”™) Corps was called in 10 jnvestpate the matter.
By this point, the Navy suspecred the “Tim” who surthored the apail might be Senior Chief
Timothy McVeigh. Before she spoke to the Plaistiff and withour a2 warrant or court order,

2
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Liewtenant Morcan requested a Navy paralegal on ber suff, Legalman First Class Joseph M.
Kaiser, to coagrer AOL and obtain information from the service that could “connect” the screen
name “boysreh” and accompanying user profile 1o McVeigh See AR a1 13. Legalman Kajser
called AOL’s 1ol}-frec customer service number and talked to a representative at fechnical
services. Legalman Kaiser did not identify Rimself as a Naval serviceman  According to his
testimony at the adminiswarive hearing, he stated tha he was “a third pasty in receipt of a fax
sheet and wanted 1o confirm the profile sheet, [and] who it belanged 10." AR at 14. The AOL
representative affirmarively identificd Timothy R McVeigh as the qustomer in question. See id
at 11-15.

Upon venificaton from AOL, Lieutenant Morean notified Senior Chief McVeigh that the
Navy had obained “some indication{] that he made 2 sttement of homosexuality” in viclation of
§ 654 (b)2) of *Don’t Ask, Don’t Tell.* AR ar 27-28. In light of the Uniform Code of Military
Justice prohibjtian of sodomy and indecent acts, she then advised him of his right 10 remain
silegt' See id. at 28, 30. Shortly thereafter, in 2 memorandum dated September 22, 1997, the
Navy advised Plaintff that it was commmcing an administrative discharge proceeding (termed
by the Navy as an “adminjstrative scparation”) against him. The season swied was for
“homosexual conduct, as cvidenced by your statement that you are 3 homosexual.* AR at 107.

On November 7, 1997, the Navy conducted an adminstrative discharge bearing before a

three-member board. At the hearing, the Plaintff made an unsworn oral ststement that explained

Plainaff suggests that Lieutenant Morean acted inappropriately somehow when
she advised PlaindfT of his rights at this time The Cowmt finds no merit to this claim. Given the
state of the jnvestigation against the PlainGff, it was appropriate in all respects for Lieutenant
Marean 10 have givea Plainaff a wamning.

- JAN-268~1998  14:13 202 273 ges: a5% P.e3
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the substance of his ermail to Ms. Hajne, and thus by inference confirmed his authorship of the
correspondence. Sge AR at 84. The Plainuff presented cvidence of g prior engagement to 2
woman and several other heteroscxual relationships 10 rebur the presumption of homosexuality,
parsoant to § 654(bX2). Sce AR at 82-84. This evidence was rejected by the Board. At the
conclusion of the adminiswarive hearing, the board beld that the government had sufficiendy
shown by a prepondcrance of the evidence that Senior Chief McVeigh had engaéed in
*homosexual conduct,” a dischargeable offense.

The Navy accelerated Plamnff’s separation 1o take effect ar 5:00 am. EST on Friday,
Janunary 16, 1998. On January 15, Plaintiff commenced this lawsuit and the government
postpaned his separation untl Wednesday, January 20. This Court held a bearing on that
Wednesday morning. There, the Navy inftially declined to honor this Coﬁn‘s request for an
additiopal amoumt of time 1o consider this mawer. The Plaindff was scheduled to be discharped
on Fnday, Japuary 23. However, on January 22. the Navy cxtended the dme for tius Court 1o
render a decision unul Tuesday, January 27, When P]aiﬁﬁ‘ is now scheduled to be discharped
baxrring relief from this Court

ANALYSIS
STANDARD FOR PRELIMINARY INJUNCTION

To prevail an a request for preliminary injunction, the plaind®f must demonstrate 1) a
substantial likelihood of success on the merits; 2) irreparable barm or injury absent an injunction;
3) less harm of injury o the other partics involved; and 4) the service of the public interest. See
Dendy v, Washington Hosp, Cemer. 581 F 24 990, 992 (D.C. Cir. 1978) (footnote omimed):
Washington Metro. Area Tramsit Comm'n v, Holiday Tours, Igc,, 559 F.2d 841, 843 (D.C. Cir.

4
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1977). Far the reasons set fortk below, this Cowrt concludes that the Plaintiff is entitled 1o the
relief that he seeks at this time, a preliminary injunction barring his discharge.
I. Substaptial Likelihood of Success on the Merits

Plaintff in this case demonstrates 3 likely success 1o prevail un the meriws. At its core,
the Plaitiff"s complaint is with the Navy's compliance, or lack thereof, with jts new regulations
under the “Don’t Ask, Don't Tell, Don’t Pursue” policy. PlainGff contends that he did not “reil.”
as prescribed by the stature, bt that nopetheless, the Navy impesmissibly “asked” and zealously
“prrsaed.”

In short, this case raises the cemral issue of whether there 1s really a place for gay officers
m the military under the new policy. *Don’t Ask, Dan’t Tell. Don’t Pursue.” Although there
have been a series of chalienges to the constinnionality of the starute that codifies the policy, see,
eg. Phillips v_Pemry, 106 F.3d 1420 (Sth Cir. 1997); Themasson v, Perry, 80 F.53d 915 {4th Cir.
1996), cerm, denjed 117 S.Ct. 358 (1996); Richenbers v. Pemry, 97 F3d 256 (8th Cir. 1996), cert.
degied, 118 S.Cu 45 (1996); Amu_lmm 88 F.3d 1280 (2d Cir. 1996). civil couts thus
far bave not interpreted the requirements of the statuoe assupning its constitutionatity. The limis
an the Navy’s right 1o investugale sexual ofientation and the restrictions on an officer’s right w be
2 gay man of wornah in the military—i e, what it practically mezns not to ask, not to 21}, and not
1o pursue— have yet to be litigated in the courts.

In 1993, leaders of Congress and the President reached 2 compromise designed o
recopnize the impartant role that officers who happen to be gay play in the defense of our naton.
Se= Policy Conceming Homoscxuality in the Armed Forces: Hearings Before the Senate
Committee on Armed Services, 1034 Cong, 595 er. seq. (1993) (statements of General Colin

5
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Powell, Chair of the Joint Chiefs of Staff.’ Admiral David Jeremiah, Navy, end General Memil |

I
McPeak, Air Force). While the heads of the Axmed Forces expressed fear that unit cohesion a.nd]

[

military preparedness would be compromised by openly gay conduct. they acknowledged that ,
homosexuality itself was not nccessarily incornpatble with military service. The stawne that |
came to embody this position, ‘Don’t Ask, Don’t Tell, Don't Pursue,” was specifically drafted !;o
allow members of the military to live private lives as gay men and women. so long as their [
sexual oriemation remained unspoken. ‘
The facts as stated above clearly demonsate that the Plainuff did not openly express hI:s
homosexuality in 2 way that compromised this “Don’t Ask, Don’t Tell® policy. Suggestions of

sexaal orientation in & pnvatc, anonymous email account did not give the Navy a sufficient

teason 1o investigate 10 determine whether to commence dischazge proceedings. In 1ts act.iomll..
the Navy violated its own regularions. Szz Guidelines for Fact-Finding Inquiries Intw {
Homoscxus! Conduct, Department of Defense Direcdve No. 1332.14 ("Guidelines™). An l
investigation into sexmal orientation may be initiated "only when {2 commander) has rcceivel‘d
credible information thar there is a basis for discharpe,” such as when an officer “has said :h’a'thc
or she is 2 hamosexual or bisexual, or made some other stafement that indicates a propeMI)"' or
et to engage in homosexual acts.” 1d. Yet in this case, there was po such credible |
informaton thar Senior Chicf McVeigh had made such a statement. 1Inder the Guidcelipes.
“eredible information” requires more tham just a belicf or suspicion” that a Service membc‘i' has
eogaged in homasexual conduct [d. In the exampics provided, the Guidelines state that "
*credible information” would exist in this case only if “a reliable person” stated that he or _l.r.hc
directly observed or heard a Service member make an aral or wnitien statemnenc that “a rca'slonablc

6
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person would believe was intended w convey the fact that he or she engages in or has a

propensity or imeat to engage in homosexmual acts.” Id.

Clearly, the facts as smted above in this case demonstrate that there was no such 'crcdibl‘e

information.” All that the Navy had was an cmail message and user profile that it suspected wa.‘s
authored by Plaintiff. Under the military regulation, that information aloue should not bave fl
triggered any sort of investigarion. When the Navy affirmarively .wok steps to ccnﬁm the (
idextty of the email respondent, it violated the very essence of “Don’t A:-k. Don’t Pursue” by Jl
|amching a search and destroy mission.  Even if the Navy had a factual basis to believe that th"lc
emzil message and profile were wrinen by Plaintff. it was unreasonsble to infer that they were

(
necessarily intended 10 convey a propensity or intent 1o enigage in homosexual conduct

-Br ——

Pardcularly in the context of cyberspace, a medium of “virmal reality” that invites fanrasy an
affords anonyrity, the comments atiributed to McVeigh do not by definiton amount to a
declaration of homosexuality. At most, they express “an abstract preference or desire to enga:gc
in bomosexual acts” Ses Guidelines. Yer the regulations specify that a sttement professinslﬁ
homosexuality so as to warrant investigation must declare “more than an abstract prefezmcc!or
desire™; they must indicate a likelihood actually to carry owt bomosexual acts. Id. ,’
The xubsequent steps taken by the Navy in its “pursuit™ of the Plaintff were not only,
unsvthorized under its policy, but likely illegal upder the Elecronic Communications Priwl:y
Act of 1986 ("ECPA"). The ECPA. enacted by Conpgess to address privacy concems og the
Interney, allows the government 1o obtain information from an online service provider— ad ,the
Navy did in this instance from AOL — but only if 2) it obtains a warrant issucd under the !

Fedezal Rules of Criminal Pracedure or state equivalent; or b) it gives prior notice to the of‘ﬂinc

’ |
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subscriber and then issues 2 subpoena or receives a cowrt order authorizing disclosure of the {

information in question. Se¢ 18 U.S.C. § 2073 (GXAB), (c)1)(B). |

In soliciting and obtaining over the phone personal information about the Plainnff from,

AOL, his pnivate an-liac service provider, the government in this case invoked neither of thcsc"
provisions and thus failed to comply with the ECPA. From the record, it is undisputed that thT
Navy directly solicited by phone information from AOL. Lieutenant Karin S. Marean, the shi'p's
priacipal legal coumnscl and a member of the JAG corp, personally requested I egalman Kaisez,to
comtact AQL and obtuin the identity of the subseriber. See AR at 13. Writhout this informaﬁ?n.
Plainuff credibly contends that the Navy could not have made the necessary connection bc!w;een
kxn and the user peofile which was the solc basis oa which 10 commenee discharge pmceedi‘r;xgs.

The government, in its defense, contends thar the Pleintff cannot sueceed on his ECIIIM
claim. It argues that the substantive provision of the statute that Plaintiff cites. 18 US.C. § 2705
(cX1)(B), puts the obligatien on the anline service provider to withhold infonmation from the
government, and not vice versa. In support of its position, Defendants cite to the Fourth Circuit
opinion in Tucker v. Waddcl]l 83 F.3d 688 (4 Cir. 1996), which held that § 2703 (c)(1)(B) only
prohibits the actions of online providers. not the govemnment. Accardingly, Defendants al}’cge
thar Plaintiff has no cause of action against the government on the basis of the ECPA. ,!

Under the circuwmnstances of this case, it is unlikely that the governmemt will prevai:l on
this srgnment. Section 2703 (c)(})(B) must be r:ad in the context of the statute as a wholl'e. In
comparison, § 2703 (a) and (b) imposcs on the goverament a reciprocal abligation to obt;ain a
warrant or the fike before requiring disclosure. It appears from the face of the siatute tha;ta.llof
the subsections of § 2703 were intended to wotk in tandem 1o protect consumex privacy.j Even if.

8 +
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however, the government ultimarely proves to be right in its assesstaent of § 2703(¢)(1)(B), the ;
Plaindiff has plead § 2703 (a) and (b) as altemative grounds for relief. In his claim thi the }
government, at the least. solicited a violation of the ECPA by AOL, the Court finds that there is|
likely suceess on the merits with regard to this issue. The government knew, ar should have ;
knowyg, that by nming over the information without 2 warrant, AOL was breaking the law. Yc!:
the Navy, in this case, directly solicited the information anyway. Whar is most t;:uing is that thl‘c
Naval javestigator did not identify himseif when he made his request. ' While the government | Il
makes much of the fact that § 2703 (c)(1XB) does not provide a cause of action agaipst the I
govemment, it is elementary (hat information abtained improperly can be suppressed where an
indrvidual's rights have been violated. In these days of “big brother.” where through technolo!'gy
and otherwise the privacy imerests of individuals from all walks of life are being ignored ot ,
marginalized, it is imperative that stanmes explicitly protecting these rights be strictly obscrv,c_d.

The goverzonent has produced no evidence that would indicate that it would have
proceseded without this information from AOL affirmatively linking the email 1o Scaior Chief
McVeigh That the Plainiff may bave madc incriminating staterncats at the subsequent "
administrative heaping does not bootsuap the Navy out of 11s legel dilemma of not only Viol)ating
its gwn policy, but also a federal stamote in its attempt o charge the Plaintiff with h.omoscmlality.

In Plainufi’s case, this Court finds that the Navy has gone wo far. The *Don’t Ash) Don't
Tell, Dont Pursue® policy was clearly aimed at accormmadating gay mefi and women in r.h’c
military. In effect, it was imended to bring our nation’s armed forces in line with the rest g‘:f
society, which finds discrimination of virtwally every form imelereble. It is self-evident that a
person’s sexua.l. orienuntion does not affect that indjvidual’s performance in the wrkplacc". At

9
|

|
JRN-26-1998  14:16 282 273 pas) 67 ’ P.e39

|



|
P.168/28
703 3= 661 P.17-22

|

this point in history, our sacicty should not be deprived of the many accomplishments provided /

FHR-27-199% 13:55

by people who happen to be gay.  The *Don’t Ask, Don’t Tell, Don’t Pursue” policy was a bowl
10 S0ciety’s growing recognition of this fact. For the policy to be effective, it has to be /
umplemented in & sensitive, balanced mannes. Under the pcliéy as it stands today, gay service |

members must be perminted to serve their country honorably, 50 Jung as they are discrete in '
!

pursuing beir persanal lives. ' l
In Gis case, the Plaintff has had an exemplary service record for some seventeen year%_

Indeed, be has riscn in the ranks to become the most senior non-commissioned officet on his ;

ship. His evaluatdons have been of the highest order. Nothing has been produced before this ;
Court which would in any way suggest thar his sexual orientation has adversely affected his jc’sb
performance. Senior Chief McVeigh’s place in the Navy might even be characterized by son}'c 0
be the very essence of what was hoped 1o be achieved by those who concejved the policy. 'DI‘m
Plaineiff is no less an officer woday than he was on Jaauary S, 1998, the day before he was tol"d of

his imminent discharge from the Navy because of his sexunl orientadon. l
As this Count stated in Elje v. Aspip, 897 F. Supp 1. 3 (1995), it canmnot understand why

|

the Navy would seek to discharge an officer who has served his country in a distinguished |

manner just because he might be gay. Plaintiff's case “vividly underscores the folly . .. of 2
|

policy that systemaucally excludes a whele class of persons who bave served this counay ‘
proudly and in the highest radition of exceflence.” Id. ar4. Although this case spcciﬁa.uj:r does
not reach any of the constuumional issues underscaring the “Don’t Ask, Don't Tell, Don'’t P.‘uxsuc"
policy, see Able v Unjied Stunes. 968 F. Supp. 850 (1997), the Court must note that the deenscs
mourred against gays in the military have been wied before in our nadoa's history — agait_‘xsl

10 !
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blacks and women Sec Eizje v, Aspin 841 F. Supp. 439, 443 (1993). Surely. it1s time to movc"
beyoad this vestige of discrimination and misconception of gay men and women 1’
I1. Irreparable Harm ,

Wnhow this Court’s immediate imerventon. the Plaintiff will lose his job, income, l
pension, health and life insurance, and sl the other benefits attendant with being a Naval ofﬁce.;!.
Having served honorablyl for the last seventeen years, Plainuiff will be separaied trom a posiu'oz%z

which is central 1o his life on the sole ground that he bas been labeled 3 "homosexual,” and thus

by definition unfit for serviecc. The stigma that attaches to such an accusation withowx "

substanniation is significant enough that this Court believes it must grant the injunctive relief ,
sought In cases nearly identical to this, courts have accordingly granted a preliminary 1
injunction, se¢ Elzie v. Aspin, 841 E. Supp. 435, 443 (D.D.C. 1993) (loss of benefits and ‘rigI’;Ls
as a2 Marine” consatute hrcpafnblc hann); May v, Gray, 708 F. Supia. 716,719 (EDN.C. 198;8)

(same); see glso Saupders v, George Washington Unjversity, 768 F. Supp. 843, 245 (D.D.C. |
1991); Huynh v, Cadued, 679 F. Supp. 61, 67 (D.D.C. 1988).

l
[
f
TIX. Harm to other Parties [
J
In contrast to the serious injury that Plaimtiff immediately faces if discharped. there is oo

appreciable harm 10 the Navy if Senior Chief McVeigh is permitted 1o remain i active service.

Indeed, the Navy will only be enbanced by being uble t0 retain the Plaintiff’s seventeen years of
o |
IV. Public Interest ,

|

Centzinly, the public has an inherent interest in the preservation of privacy nights as
advanced by PlainGf in this case. With literally the entire world on the world-wide web, |

1

n |
|
|
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enforcement of the ECPA is of great concern to those who bare the most personal informstion I
about their lives in private accouns trough the Internet. In this case in particular, where the I
goverument may well have violated a federal statute in its zea) to brand the Plaintff a ,
hamogexual, the acdons of the Navy must be mare closely scrutinized by this Court. It is ’
disputed in the record exactly as o how the Navy represented itself o AOL when 1t requested ’
information about the Plaintiff. The Defendaats contend that Legalman Kaiser merely asked fc}ir
confirmarion of 2 fax shest beiing Plaintff's account. Plainsiff cogtends, and AOL confirms,
however, that the Naval officer “mislead” AQL’s representative by “both failing to disclose thi:
idegtity and purpose [of his request] and by portraying himself as 3 friend or scquaintance of |
Senior Chief McViegh’s.® Sge AOL Statement on the Matnter of Timothy McVeigh, Ct. Ex. !,,.
Al the final injunction bearing, this issue should be fully explored. [
The Court believes that when this case is finally determined, it will become clear that "the
case wil! be gbje to be disposed on the basis of the “Don’t Ask, Dor’t Tell, Don't Pursue” po}icy.
This provision draws a fine balance between the intrests of gay service mombers and the Arimcd
Forees. Itis a way of pemiiting gay women and men (o serve in the Armed Forces, a right that

the military did not provide them prior to the adoption of *Don’t Ask. Don't Tell. Don’t Pursne.”
' i

To make the policy work requires cach of the parties to refrain from taking certaia |

actions. Under the provisions of the policy, if the gay member agrees to remain silent at:om'l his

or ber sexual orientation. he or she is permined w serve. For s part under the policy, the

military is required ta refrain from asking any of its raembers abour their sexual orif:man'ion}f or

pursuing an inqQuiry into a member’s sexual orientatan without a reasonable basis in fact IISo far.
|

pursuant 10 the recosd developed in this case, while Plaintiff complied with the rcquirunen:ls

12 !

JAN-26-1998 14718 202 273 @81 96% ’ P.12
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irnposed upon him under “Don’t Ask, Don’t Tell, Dor’t Pursue,” the Defendant went further thz'ln

e policy permix. Although Officer McVeigh did not publicly annoumee his sexual orientation.
the Navy nanetheless impermissibly embarked on a search and "outing™ mission. Therefore,
whea this case is Sgally heard, if the record femains as it is now, the Plainsiff will ikely prevail.
It is accordingly for this reason that 2 preliminary igjunction will issue. An appropriate order |

follaws.

/ 4 -7 ,gjl /L,,‘\_/\"’" |

7 '
Date Stanley Sparkin ‘
_ United States Disutét Judge i
|
|
|
!
|
|
|
|
{
|
|
|
|
I
13
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UNITED STATES DISTRICT COURT f
FOR THE DISTRICT OF COLUMBIA |
= = ——
TRMOTHY R. McVEIGH. |
P] . .E ,
v Civil Action No. 98-116 |

' Judge Stanley Sporkin
WILLIAM S. COHEN, etal, udge Stamiey Spe |

Defendants. ’

s |
For the reasaps set forth in the opiniona above, it is hereby | l
ORDERED that good cause having been shown pursuant to Rule 65 of the Federal Rt?iles

of Civil Procedure that immedials and irreparable injury and damage will result 10 Plaintiff |

|

before a mial on the mextts can be heard and decided, that Plairaiff’s Motion for 2 Preliminary),
Injunction is GRANTED; and it is (

FURTHER ORDERED that Defeadants. their officers, agents, servams, cmployecs,jland
aftorneys and thase persons in active concert or participation with them who reesive acwal n’otia:
of the Order by personal service er otherwise, shall be preliminarily enjoined from raking u{ly
adversc action against Plaiuti{T, inchading discharging Plointff from the United States Nm; or
otherwise hindening Plaimtiff’s Naval Service, on the basis of his alleged sexual orientaon
pending figal sesolution of Plaindffs Complaint: and it is

FURTHER ORDERED thst the partics shall appear before this Cowrt on January 2;9,

1998 a1 10:00 in Courtroom 6 for a status canference, at which tme a briefing schedule and date
|
14 |

|
|
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United/States District Judge |

Date
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U.S. Deparunent of Justice
Civil Division !
|
FWH:GGG:REK: AJSteinmeyer Washington. D.C. 20530-0001 |
OPTIONAL FORM 09 (7-30) |
7 FAX TRANSMITTAL + ot pages = MR 25 1888 .. (m') $14.3388
RDpm HUTSOR TG Lync k. Fax: ("021)514 -9405
Ount JAagunoy norw ¢ i
Cgx Fax ®
&97- Y610 ¢93-5¢66
NSN 7540013177366

DY _10 GEMERAL SEAVICES ADMINISTHATION

|
|
|
Re: Timothy R. McVeigh v. William S. Cohen. Secretary of Defense, l

gtal. No. 1:9%cv00116 (SSY(D D.C,. Janvary 30 199%) |
\

IIME LIMITS

|

The judgment of the district court was entered on January 30, 1998. A notice of appeal
is due by March 31, 1998.

¥
[
RECOMMENDATIONS
|
n

The Department of Defense. the Department of the Navy, the Criminal Division. and our
Federal Programs Branch recommend for appeal.

I concur.

QUESTIONS PRESENTFED

I. Whether. pursuant to the starutory policy regarding military service by homosexuals,
the Navy reasonably determined that the plaintiff service member had stated that be is a
homosexual when he listed his marital status as gay in an Internet computer profile that is pubhcty
available, but the profile did not contain plainnff’s full nrame. |

2. Whether the DOD guidelines on investgations under the policy regarding scLl-'Vice by
homosexuals create enforceable rights. and, if so. whether the Navy violated those guidelines
because its investigation (a) was not authorized by plaintiff's commanding officer. or (b) pro-
ceeded despite a lack 6f credible evidence that plaintff had stated that he is 2 homosexual.

|

3. Whether the record supports a conclusion that the Navy violated Title II of the
Electronic Communications Privacy Act, 18 U.SC. 2701 er seq., when a Navy panlegal
conuacted American On Line ("AQL ") and AOL confirmed that the author of the Internct profile

was the plaintiff, and, if so. whether that violation is a basis for excluding that evidence in
plaintiff's administrative discharge hearing.
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STATUTORY PROVISIONS INVOLVED |
|

18 U.S.C. 2703 provides in relevant part: '
(2) Contents of electronic communications in electronic storage.--A govemmentlal
entity may require the disclosure by a provider of electronic communication service
of the contents of an eiectronic communication. that is in electronic storage in an
elecironic communications system for one hundred and eighty days or less. only
pursuant 1 a warrant issued pursuant under the Federal Rules of Criminal
Procedure or equivalent State warrant. A governmental entiry may require the
disclosure by a provider of elecaonic communications services of the contents of
an electronic communicaton that has been in electronic storage in an electronic

communications system for more than onc hundred and cighty days by the means
available under subsection (b) of this section.

() Contents of electronic communications in a remote computing service.--(1)
A governmentl entity may require a provider of remote computing service [0
disclose the coatents of any electronic communication to which this paragraph i is
made applicable by paragraph (2) of this subsection--
(A) without required notice to the subscriber or customer, if the
governmental entity obtains a warrant issued under the Federal Rules of
Criminal Procedure or equivalent State warrant; or
(B) with prior notice from the governmenul entiry to the subscriber or
customer if the governmental entity— |
(i) uses an administrarive subpoena authorized by a Federal .
or Stale statute or a Federal or State grand jury or trial
subpoena: or
(1) obwins a court order for such disclosure under subsection (d)
of this section [authorizing order for disclosure of clecu'omc
communications that are rclevant and material to an ongoxng
criminal investigation];

&« &= |

(c) Records concerning electronic communication service or remote compuung
service.—(1)(A) Except as provided in subparagraph (B). a provider of electronic
COMIMUNICATON service or remole computing service may disclose a record or other
information pertaining to a subscriber to or customer of such service {not mcludmv
the contents of communications covered by subsection (a) or (b) of this sccnon)
to any pcrson other than a governmenal agency.

(B) A provider of clectronic comumunication service or remote compuung

service shall disclose a record or other informarion perwaining to a

subscriber to or customer of such service (not including the contents of

|

|

[§%]
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communications covered by subsection (a) or (b) of this section) 10 |a
governmental entity only when the governmental entity-- [
(1) obtains a warrant issued under the Federal Rules of Cnmlnal
Procedure or equivalent State wacrani: |
(1)) obtains a courn order for such disclosure under subsection (d)
of this section [authorizing order for disclosure of clcctromc
commuqpications that are relevant and material 1o an ongomg
cniminal investigation); or
(i) has dhe consenr of the subscriber or customer to such
disclosure. .
(C) A provider of clectronic communication service or remote compuung
service shall disclose to a governmental entity the name, address, local and
long distance telephone toll billing records, telephonc number or othc:zr
subscriber number or identity, and length of service of a subscriber to or
customer of such service and the cypes of services the subscriber or
customer unlized, when the governmeneal entity uses an administrau'\Tc
subpoena authorized by a Federal or State grand jury ot trial subpoena or
any means available under subparagraph (B).

x s a % '

|
|
|

18 U.S.C. 2707 provides in relevant part: f

(@) Cause of action.--Except as provided in 2703(e) [barring action again.]st
provider of ¢lectronic communication service that provides information pursuant
to terms of court order. warrant, subpoena, or certificationunder this chapter}. any
provider of electronic comumunication service. subscriber, or other persc?n
aggrieved by any violation of this chapter in which the conduct constituting the
violation is engaged in with a knowing or infenuonal state of mind may, in a civil
action, recover from the person or entity whlch engaged in that violauon such
relief as may be appropriate.

() Relief.~In a civil action under this section. appropriate relief includes— !
(1) such preliminary and other equitable or declaratory relief as may be
appropriate; |
(2) damages under subsection (c); and |
(3) a reasonable attorney's fee and other litigation costs reasonably
incurred.

- & & & ’

(d) Disciplinary actions for violations.~If 2 court determines that any agency or
department of the United States has violated this chapter and the court finds that
the circumstances surrounding the violation raise the question of whether or not an
officer or employee of the agency or department acted willfully or mtenuonally
with respect o the violation. the agency or deparunent concerned shall prompt|ly
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1tiate a procecding 1o determine whether or not disciplinary action is warram.eid
against the officer or employee.

STATEMENT

Timothy R. McVeigh enlisted in the Navy in 1980. In April 1997, he had attLined the
rank of Elecuronics Technician Senior Chief and was assigned to the nuclear submarine USS
CHICAGO as the ship’s senior noncommissioned officer. McVeigh participated in a- volunteer
program in which residents of the Chicago area give Christmas gifts to the chnldr?n of the
CHICAGO's crew members. On September 2, 1997. as the CHICAGO was preparing (0 go 10
sea. McVeigh sent an etmnail pertaining o this program o Mrs. Helen Hajny Mrs. Ha;ny is the
wife of one of the other noncommissioned officers of the CHICAGO. and she seerd as a
volunteer “ombudsman” of the CHICAGO. That s, she served as the liaison between Lhe ship’s
commander and the wives of its crew members. Mrs. Hajny does not receive compensauon for
her acuvitics and is not a Navy employee. |'

McVeigh's email to Mrs. Hajny was sent via America On Line ("AOL"). The message
gave 2s the sender’s screen name, “Boysrch, ” and the message itself was signed “Tim.~. The text
of the message discussed their common project: g

Hope to get the chance 1o talk 10 you today but if not here you go: |

If you can we need o get a listing together of all the kids (Name, age, sex)
for the 721 club to buy presems for. 1 will give this list to Mr. Burkheart, who is

the ope that buys all the preseats. ' l

We bave the Ombudsman reimbursement forms in and I'm not sure if I sent

any home with Ray [Mrs. Hajny's husband] yet but will send some when we come
back. |

Thats it for now. Have a good one. |
Tim |
Curious about the screen name “Boysrch, * and before she opened the message. Mrs Hajny

utilized an option available 1o all AOL users and looked in the “member profile du‘ectory to find

the “member profile” for the person who had sent the message. The profile that Mrs Hajoy
found read-

Member Name: Tim ‘
Location: Honoluly, Hawaii ’

‘ |
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|
]
|
Birthdate: Dec 31 !
Sex: Male I
Maritai Staws: Gay l
Hobbies: Driving. boy watching. and collecting pics of other
young studs. (send some and i’} {sic] reply) l
Computers: Of course. How else can you download pics.
Occupation: Military 1
Personal Quote: My god, he’s got a nice but. And [ know bccat‘xsc I'ma
booryologist! ‘

Mrs. Hajny rold her husband about the email and profile, and he discussed thc!m with a
fellow noncommissioned officer on the CHICAGO. The two then spoke to the CHI|CAGO’S
commander. who referred the matter to his superior. the deputy commander of SLllbmarine
Squadron THREE. The deputy commander asked the squadron’s principal legal adviser. JAG
Lieutenant Karin S. Morean. to investigate, and he also referred the marter to the squadron
commander. '

Lieutenant Morean asked a Navy paralegal on her swaff, Legalman First Class Iéjscph M.
Kaiser. 10 "call AOL and find out could we actually connect this screen name and the member
name Tim living in Honolulu, Hawaij with a birth date December 31 to Senior Chief McVeigh ©
Legalman Kaiser then called AOL ‘s toll-free 800 number and spoke with “a gentleman named
Owen ar Tech Services.” Kaiser told Owen that he was “the third party in receipt of a fax sheet
and wanted 10 confirm the profile sheet, who it belonged to.” Owen responded by saying that it
came from Hawaii and that it was ‘Timothy R. McVeigh' on the billing.” Owen did not provide
any other information perwaining to McVeigh. ‘

Licutenant Morcan then summoned McVeigh to her office. advised him of his rights, and
showed him the email and member profile. McVeigh chose not to make a statement, |
2. An adminiszrative discharge proceeding was then commenced against McVI[eigh for
“homosexual conduct, as evidenced by your statement that you are a homosexual.~ A hearing was
held before a three-member board. McVeigh was represented by a JAG agormey. |
McVeigh submirted an unswom statement at the hearing. Under Navy proccdtulcs. such
ah Unsworn statement is not subject to cross-cxamination. In his statemem. McVeigh confirmed
that he had sent the email o Mrs. Hajoy and that the user profile was his. McVeigh stated that
"Boysrch” stood for "I'm a boy and searching the web.” He also stated that the purpo:s-c of the
member profile was to solicit responses from other people on the Internet. He explained:
[

All the swuff that's in there is sort of a trial and error thing. You put it out

there and 1t’s kind of. you see what you get back, it's kind of like advertising, like
McDonald's * = = I



From: Hasman, Thomas M.

Sent: Thursday, April 02, 1998 2:57 PM

To: Langley, Janice M.

Subject: FW: Request for Chron File Search [UNCLASSIFIED]

-----Originai Message----- ’ ’

From: Hasman, Thomas M.

Sent: Thursday, April 02, 1998 7:35 AM '
To: Bouchard, Joseph F. .

Cc: @WWD - West Wing Desk l
Subject: RE: Request for Chron File Search [UNCLASSIFIED]

Joe, l

| came up with one document. A letter to the President from Representatlve Schroeder et al (Barney MFrank included)
was logged in on June 24, 93 with the President's reply dated July 15, 1993. | will pull a copy from our vault this
afternoon when | return to 379.

---—-Original Message----- }

From: Bouchard, Joseph F.

Sent: Thursday, April 02, 1998 6:55 AM .
To: Hasman, Thomas M. ;
Subject: RE: Request for Chron File Search [UNCLASSIFIED]

Thanks for looking, Tom. The only other keywords that might apply are Barney Frank and "gays in mllltary" (that's the
keyword on package 1988 that I'm working now).

Joe Bouchard

----- Original Message--—-- ‘
From: Hasman, Thomas M.

Sent: Wednesday, April 01, 1998 8:03 PM

To: Bouchard, Joseph F., @RECORDS & ACCESS MGMT

Subject: RE: Request for Chron File Search [UNCLASSIFIED] l

Records Management has found no responsive documents using "Meinhold" as the research word. If there are
any other "keywords" that might apply, please let me know and | will conduct a new search. !

----- Original Message-—-- '

From Bouchard, Joseph F.

Sent Wednesday AR;” 01,1998 6:11 PM !
To: @RECORDS & ACCESS MG

Subject: Request for Chron File Search [UNCLASSIFIED]

Please make me a copy of any NSC packages on the case of Keith Meinhold in the period January 1993 to
December 1994. | have been asked to address the Meinhold case in conjunction with package 1988 that |
am working now. Thank you for your help. |

Joe Bouchard '
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003 PRESIDENT Z
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DISPATCH FOR ACTIO

WH STRIPPING DESK
SCHROEDER, PATRICIA
MARGOLIES-MEZVINSKY, MARJORIE
ANDREWS, THOMAS H
BECERRA, XAVIER
FURSE, ELIZABETH
MEEHAN, MARTIN T
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TEL e TR R AT L Te

THE WHITE HOUSE ’
'Y WASHINGTON

July 15, 1993

*-‘ |
q Dear Barney: ‘l
|

4 I greatly appreciate your writing to express
} your support for lifting the ban on homosexuals
‘ in the military. I have consistently stated my
commitment to ensuring that American citizens
who want to serve their country should be able
to do so unless their conduct disqualifies them
from doing so. I do not think people should be
3 disqualified merely on the basis of status. At
p the same time, I believe that behavior can and |
should be strictly regulated for the sake of |
military efficiency.
!
|

Secretary of Defense Les Aspin has been working
closely with the military and civilian

leadership of the armed forces in an effort to |
develop a fair and workable solution to the very !
sensitive issue of homosexuals in the military. |
I will keep your views in mind as I consider his
recommendations. |

Sincerely,

The Honorable Barney Frank
House of Representatives
Washington, D.C. 20515
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MEMORANDUM FOR: WH STRIPPING DESK '
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SUBJ: PRES REPLY TO CONGRESS RE HOMOSEXUALS IN MILITARY

REQUIRED ACTION: FOR DISPATCH .

DUEDATE: 17 JUL 93

COMMENT :




THE PRESIDENT HAS aEEN
. 4738

T
THE WHITE HOUSE |

WASHINGTON

l
June 14, 1993 23 P8
ACTION N

MEMORANDUM FOR THE PRESIDENT \

|
FROM: ANTHONY LAKE<V '
HOWARD PASTEW |

SUBJECT: Letters from Representative Nadler and I
Representative Schroeder, et al, on Homosexuals 1in
the Military |

|
Purpose . |
: |

To respond to letters from Representative Nadler and sixty-inine
members of Congress asking you to 1lift the ban on homosexuals in
the military.

1

Background

Representative Nadler argues that the policy of non-
discrimination for homosexuals in the military that you seﬂ forth
in the campaign and at the outset of this Administration is the
right policy. He asks that you ‘exercise your powers as |
Commander-in-Chief to overrule the objections of the Joint Chiefs
of Staff on this issue. Finally, he believes that the
Congressional opposition to lifting the ban is overestimated.

In their letter, the other sixty-nine concerned members ofl
Congress cite two principles that should be used in developlng a
new policy toward homosexuals in the military: an individual’s
private life, to the extent that it does not harm others, should
not be subject to regulation by the armed services; and |
homosexuals should not be forced to live a lie within the |
military. |
|
The response at Tab A notes that you are working with the |
military and civilian leadership of the Department of Defense,
members of the gay communlty and congressional leadership to
develop a policy that is equitable and workable for all

concerned. '

RECOMMENDATION |

That you sign the letters at Tab A. _ J

Attachments I

Tab A ‘Letters to Members of Congress !
Tab B Incoming Correspondence I

cc: Vice President
Chief of Staff

|
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NATIONAL SECURITY COUNCIL |
WASHINGTON. D.C. 20506 i

June 29, 1993

ACTION

MEMORANDUM FOR ANTHONY LAKE

THROUGH: ROBERT BEELY |
FROM: KEITH ‘
SUBJECT: Letters to the President from Representativé

Nadler and Representative Schroeder, et al, RE:
|

Homosexuals in the Military '

!
At Tab B Representative Jerrold Nadler has written the President
to express his concern about recent news reports of a change in
the President’s support for lifting the ban on homosexuals|in the’
military. He argues that the President must be true to his
campaign promises and exercise the powers of Commander-in- Chlef
to overrule the objections of the Joint Chiefs of Staff. He is
further convinced that Congressional opposition to lifting'the
ban is overestimated. '

l
Sixty-nine other members of Congress also have written to the
President urging him to lift the ban on homosexuals in the|
military and support a policy of non-discrimination which
recognizes that an individual’s private life should not be
subject to regulation by the armed services. Their letter is
also attached at Tab B.

N\ |
Concurrence by: JereéQ?Rosner |
~

RECOMMENDATION

That you forward the memorandum at Tab I to the President..

Attachments |
Tab I Memorandum for the President , .
Tab A Letters to Members of Congress
Tab B Incoming Correspondence '
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Congress of the Enited Htates
remcr oo Pouse of Representatives

e | Washington, BE 20515

TR 030N et 58

June 24, 1993

Hon. Williag

J. Clinton
The White Hpuse
Washington,|D.C. 20500

Dear Presidgnt Clinton:
I am
recent days

important--
have articu
don't have &

I was ¢
to George S
that "the bj
for reversa
do not belli
leadership
military is
who desired|
liberty to

e Truman-MacArthur example.

' ! —
L 4aus
, PUSLIC WORKS AND
TRANSPORTATION COMMITTER
1 suscommerran

WATER ACSOURCES ARD
| DIVIRORMENT

‘ JUDICIARY COMMITTEE
SUSCOMWITTEES:
CIVIL ARD CONSTTITUTIOWAL

' AGHTY
MTEANATIONAL LAW,
MEMPIRATION AND RERUGEES

WEMEIR, CONCRESSIONAL
ARTE CAUCLS

WEMBER, CONGRESS/IONAL
CAUSUS FOR WOWIR'S
Vs

iting to express my great dismay at news reports in
suggesting that you may be on the verge of adopting a-

that essentially would leave in place the ban on

ice by lesbians and gay men, with modifications only
§ds of enforcement to be employed. This is a far cry
m your promises made during the campaign but--more
rom the principle of fairness and inclusion that you
ated on this issue and in other contexts: that "we
person to waste," and must not permit the biases of
e as a basis for excluding the contributions of

The fact
ass is not moving on this" hardly seems to me a basis
of the essence of your previously stated policy. I

ve anybody ever contemplated that the military

ould welcome the change you have promised. :
not, in any event, a democracy. Any military leader
to exercise the powers of Commander-in-Chief was at
fesign his commission and join you and your opponents
fupshire in January of last year. Military leaders
fble with following your instructions should be |

Zzled by the suggestion that a reversal of your
Jis matter might be dictated by the lack of sufficient

votes in Coggress to support your position. From the head |counts
of which I am aware, it appears to be far from a foregone
conclusion f%hat legislation to overturn an executive order‘
ending the Han would pass both houses of Congress. And if it

should--that
count I have

sufficient JYotes to override a veto.

PRINTED ON RECYCLED PAPER

's what the Presidential veto power is for.
seen suggests that opponents of lifting the bdn have

No head



!
. |
Politidally, I believe you have far more to lcse from a
retreat on this jissue than from steadfastness. Your p051t10n on
this issue {s supported by most of your supporters and opposed by
most of thoge who opposed your election in the first place and
have opposed most of your program. Taking a strong stand on an
issue of principle--confronting, if necessary, Congress and]some
leaders of the military-~-will only enhance your standing with the
Anmerican peéple, including many of thecse who disagree with you on
the merits.{ By contrast, a reversal on this issue would only
diminish yo§r stature in the eyes of many. It would certainly
undermine e relatively strong support you have continued to
enjoy in myjdistrict. ]

certain that you still believe that the policy of
nation that you have articulated repeatedly in |

ith this issue is the right one on the merits. 'I

act on that conviction by adopting a policy of true
nation that permits lesbians and gay men to serve

on the same terms as all other Americans. Anythlng
a great disappointment to millions of your strongest
gay and straight. |

I feel
non-discrim
connection
urge you to
non-discrim
their count
less will b¢
supporters, i

Sincerely,

errold Nadler
Member of Congress
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THE WHITE HOUSE

WASHINGTON
June 25, 1993

MEMORANDUM FOR WILLIAM ITOH

FROM: HOWARD G. PASTER
LEGISLATIVE AFFAIRS

SUBJECT: CONGRESSIONAL MAIL !

Attached are copies of letters sent to the President from |several
members of Congress.

-,

Since these letters address national security issues, I would
appreciate your assistance in drafting a response. |
The letters are as followsi

1) Dianne Feinstein (D-CA), concerning the Presidio of San
Francisco; )

2) Jim Leach (R-IA), concerning nuclear weapons;

\/é) Jerry Nadler (D-NY), concerning homosexuals, leébians,
and bisexuals in the miliary; :

4) Bob Dole (R-KS), concerning Bosnia-Herzcegovina}

5) John LaFalce (D-NY) and others, concerning human
rights; !
|
6) Jim Ramstad (R-MN) and others, concerning troops to
Macedonia; and

7) Glen Browder (D-AL), concerning base closures.

Thank you very much for your assistance. If you have any
questions, please feel free to call LeeAnn Inadomi at xvspo.
' r

:
Enclosures _ _ : i
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Congress of the Hnited States

|
|
: 7=
Bouse of Representatibes | &
Ce
Rashington, BL 20515 | =
e
June 23, 1993 |
|
The President =
The White House | .
Washington, D.C. ' o
o

Dear Mr. President: ;

We are writing to express our strong support for a fair and
effective policy that will allow gay men, lesbians, and bisexuals
to serve openly and with dignity in our armed services. We hope
and anticipate that you will present such a policy to the
Congress and the country. |
Barry Goldwater, who served as Chairman of the Senate Armed
Services Committee, recently wrote: "With all the good this
country has accomplished and stood for, I know that we can rise
to the challenge, do the right thing and l1ift the ban on gays in
the military. Countries with far less leadership and discipline
have traveled this way, and successfully." We agree.

We believe that two basic principles should form the foun&ation
of any policy developed. ( )

First, an individual's private life, to the extent that it does
not harm others, should not be subject to regulation by the armed
services. Currently, the private, consensual sexual activity of
heterosexual adult servicemembers is not investigated or
prosecuted by the military. The same approach should be adopted
for private, consensual homosexual adult activity. This is
appropriate, as many individuals--both homosexual and
heterosexual--currently engage in private, consensual sexual
activity that violates Article 125 of the Uniform Code of'
Military Justice. |

By contrast, sexual misconduct, on-base, off-base, or out of X
uniform, should certainly be the business of our military. For
example, sexual harassment, nonconsensual sex, sex with minors,
and fraternization should be strictly regulated by our armed
services for both homosexual and heterosexual servicemembers.
The recent Tailhook scandal highlights the need for the military
to develop and implement more effective methods for elimiﬁating
sexual harassment within the armed services. Thus, we strongly
support the strict application of a code of conduct that will
regulate and punish both heterosexual and homosexual sexual
misconduct, particularly sexual harassment.

Second, gay people should not be forced to live a lie witﬁin the



|
l
i

military. The key military values of honesty, integrity, and
honor are violated every time a gay person is forced to| suppress
the fact that he or she is gay. In the normal course of social
interaction, people are asked numerous questions about their
daily lives that require gay people to hedge or lie in brder to
avoid suspicion. Many active duty servicemembers have told us
that this distancing and denial itself undermines unit cohesion.
Gay men, lesbians, and bisexuals must be able to acknowledge
their sexual orientation, when and if they feel comfortable in
doing so. It is unfair for the military to require gay,
individuals to be silent, when heterosexual servicemembers are
allowed to talk freely about their sexual orientation.

We recognize and respect the armed services’ need to maintain
good order, discipline, and morale. We see no conflict} however,
between this military imperative and allowing gay men, lesbians,
and bisexuals to serve openly. The military has the right to
establish and enforce rules that prohibit activities that are
disruptive within the military setting. But this rightimust be
used sparingly so that activities that have no demonstrable
impact on military order--such as a servicemember’s statement or
acknowledgement of his or her sexual orientation--are not
punished. Moreover, any such rules of conduct must be applied
equally to heterosexual and homosexual servicemembers. :

Finally, we believe that adopting a policy of non-discrimination
for gay, lesbian, and bisexual members of the armed services will
not lead to dramatic changes in the military. For example, under
such a non-discrimination policy, the military will not have to
grant marital benefits, including housing and health care to the
partners of gay servicemembers. Such a non-discrimination policy
will also not restrain the military from preventing pubﬂic
displays of affection that are disruptive to the military. And
we do not believe that a policy of non-discrimination constitutes
an endorsement of any particular sexual orientation. It simply
represents a statement of justice, equality, and tolerance.

. . I
We look forward to supporting a proposal that incorporates these
two principles. We will support your commitment to a f#ir and
effective policy for gay men, lesbians, and bisexuals in the
armed services and are ready to assist you in any manner.

Sincerely,

cc: The Honorable Les Aspin, Secretary of

A =

N
Patricia Schroeder, M.C.

AJ

Cerrtl Studds, M.c. !
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Ed Pastor, M.C.
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Luis V. Gutierriez, M)
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Neil Abercrombie, M.C.
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Jolene Unsoeld, M.C.
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Xavier Becerra, M.
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v Alan Wheat, \} C.
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Don Edwards, M.C. _ ' eta, M.C.
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Charles p.S Perdk DeFazio, i—I.C
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Frank Pallone, Hr , M.C.
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Alcee L. Hastings
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Pete Stark, M C.

Ve~ Lynn C. Woolsey, M C.

7 Albert Wynn, M.C.
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errold ler, M.C < .
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7 Ron V. Dellums, /M.C.
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Barbara-Rose Collins, M.C. Steve Gunderson, M.C.




Edolphus Towns, M.C.
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Patsy T. Mink, M.C.
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John Lewis, M.C.

Jim UMcDermott. M.C.
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Bernard Sanders, M.C.

Peter Deutsch.

i.C.




!
RN Y APR B1 'SB 17:88 FR NAUY GENERAL COUNCIL 783 693 7560 TO 992824569199 P.a1-/82

|
DATE 7i'// E
| i

FROM: CDR J. DANIEL McCARTHY, JAGC, USN

SPECIAL ASSISTANT FOR LEGAIL AND LEGISLATIVE
AFFAIRS TO THE SECRETARY OF THE NAVY

ROCM 4D730, THE PENTAGON, WASHINGTON, DC
20350-1000
TEL: 703-697-6935/614-5067
AUTOVON: 94-227-6935/224-5067
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THE SECRETARY OF DEFENSE l

WASHINGTON, THE DISTRICT OF COLUMBIA ‘

|
1 APR 1938

The Honorable Janet Reno ' [
Attorney General

U.S. Department of Justice

10th & Constitution Avenue, N.W.

Washington, D.C. 20530

| |
|
Dear M i

I appreciate your taking the time to meet with Under Secretary of the Navy Hultiri,
Admiral Pilling, and others from the Navy and DoD to discuss the McVeigh case and your
recormmendations with respect to an appeal of that case. As you know, we feel strongly tll'xat the
District Court's decision in that case is plainly erroneous in numerous respects, and that it;should
be appealed. We understand that you share our view that the decision is erroneous, and that the
Navy’s actions with respect to Senior Chief McVeigh were fully consistent with the statute
governing homosexual conduct in the military and with our own regulations on that subject.

We also appreciate your view thar an effort to settle this case may nonetheless be '.
appropriate, given the procedural posture of the case, and considerations relating to the
Electronic Communications Privacy Act. You suggested that, once 2 notice of appeal has‘bem
filed, discussions with plaintiff's counsel should be begun. to explore whether it would be ‘
possible to arrive at a settlement on terms acceptablg to the Navy. You made clear, howev"er, that
the Department of Justice remains fully commirted to support of the homosexual conduct policy,
that your recommendations with respect to the desirability of exploring settlement of the |
MoVeigh case do not represent any diminution of your support for that policy, and that you and
your colleagues would be prepared to assist us in communicating that fact to the field. I

We support the approach to the McVeigh case that you have recommended, so long as it
{s clear that any settlement of this case must be on terms acceptable to the Navy. We will, of
course, continue to work closely with your staff on this case. |

Once again, I very much appreciate your personal attention to this matter. .

Sincergly, |-

|

TOTAL P.@B1
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a missile,

Mamvinder Singh, defence
correspondent of the Indian
Express, said: “If there is such
a wcapon in the Pakistan arsc-
nal it is probably 2 North Ko-
rean missile smuggled with
Chinese help.”

He alse wondered whether

Pakistan had actually test-fired
the missile. The normal prac-
tice js for such missiles to be
test-fired into the sca. ,
George Fernandes, the In-
dian Defence Minister, said
that the Government would
increase defence spending.

Washingron Post

April 7,

1998 Pp. 18

‘Albanian Team Picked for Talks With Serbs

PRISTINA, Yugoslawa—Aﬂer wecks of deadlock. Kosovo's
elhnic Albanian leaders appointed a four-member negotiating
team but refused to start talks with the Serbian government

without international mediation.

The appointment of negotiators was a ﬁtep forward in Kosovo,
a troubled province in southern Serbia, the larger of the_ two
republics that comprise Yugoslavia, but it remained unclear if and

when talks would begin. -

Military Discharges of Homosexuals Soar

By Tim Weiner *

WASHINGTON -- The
military is discharging 67 per-
cent more gay and lesbian
troops today than when the
Clinton administration adopted
its "don't ask, don't tell” policy,
according to a Defense De-
partment report to be lissued
later this month. _

A total of 997 military per-
sonnel were discharged for
homosexuality last year, the
report says, compared with 597
in 1994, the first full year that
the policy was in effect.

Gay rights advocates see
those figures as evidence for
their contention that homo-
sexuals are being outed and
ousted in ever-larger numbers.
They say gay and lesbian per-

sonnel are still subject to inter-

rogation and
commanders.
But Penlagon officials say

harassment by

they think the increuse in dis- .

charges may be due to volun-
tary declarations of homo-
sexuality — which the policy
forbids -- by men and women
‘'who want out of the military,
although these officials ac-
knowledge that nearly five
years after the policy's adop-
tion, some commanders still do
not seem to understand it.

The policy -- more fully,
""don't ask, don't tell, don't pur-
sue” — was intended to allow
homosexuals to serve in the
“armed forces, while protecting
not only troops'
also the morale that the military
“says would be compromised by
‘avowed homoscxuality in the
ranks.

Under it,.recruiters are for-
bidden to ask prospective enlis-
tees about their scxual oricnta-
tion, gay and lesbian troops are
forbidden Lo disclose their ho-
moscxuality, and commanders
"are forbidden to pursue investi-

privacy but -

gations of suspected homosex-
ual conduct in the absence of
compelling evidencc.

Pentagon ofTicials said
Monday that the forthcoming
report, prepared by the office
of the under secretary of dec-
fense for personnel, would rec-
ommend that commanders con-

sult more closely with military .

lawyers  before  undertaking
such investigations and that
some senior officers reccive
retraining in the policy.

But the secretary of defense,

William S. Cohen, suggested
that the rise in discharges might
be due .in part to an increasing
number of voluntary statements
to commanders by homosexu-
als who want to leave the mili-
tary, rather than to hostility
directed at gay and lesbian
Troops.

"I'here ar¢ some indica-
tions,” Cohen said, "that there
has been an increase as far as
some of the people who have
declared themselves to be ho-
moscxual and have opted to get
out of the military."

Elaborating on that remark,
Kenneth Bacon, the Pentagon
spokesman, said in an inter-
view: "We think the rise is al-
most cexclusively explained by
the increase in the numbers of
people stating they are homo-
sexuals. We think they are vol-
untary statements. We can only
spcculate as to why they are
doing this."

Michelle M. Benecke, a
former Ammy captain who is an
advocate for gay and lesbian
military personnel, disagreed.

"The discharges result from
the fact that military leaders
have not stopped asking and
telling and pursuing,” Ms,
Benecke said. "We are ncarly
five years into this policy, but
military leaders have not seen
fit to tcll commanders what this

policy is and what its intent is."
Ms. Benecke, co-director of

the Servicemembcrs Legal De-

fense Network, said there was
litle formal training on the
policy and the rules resulting
from it

"It is well documcnted that
command violations are wide-

spread in the field and thar

commanders have not been
trained on the intent of the

policy,” she said.
"Commanders are in the
driver's scat without a road

map. Others know the rules and
are  deliberartely
them.” :
Ms. Benecke cited the case
of Senior Chief Perty Officer
Timothy R. McVeigh, a 17-
year sailor with a sterling rec-
ord. The Navy's investigation
of McVeigh went so far as 1o
pry his e-mail messages out of
his America Online account
last year, before the service
movcd to discharge him.,

"The Navy has gone too
far," a federal district Judge,
St-mley Sporkin, ruled in

blocking the discharge in Janu-

ary. "The Navy impermissibly
embarked on a search and
‘outing' Imission” against the
sailor, the judge found. The
Navy filed a notice of appcal
on March 31.

The “don't ask, don't tell"
policy bars military personnel
not only from avowal of homo-

.sexuality but also from homo-

sexual acts and marriages. Dis-
charges for acls and marriages
have declined by about 20 per-
cent in the last three years.
Statements -- declarations or
acknowledgment of homo-
sexuality -- account for the rise
in discharges, Bacon said.
Charlcs Moskos, a professor
of sociology at Northwestern
University who as a Pentagon

violating -

New York Times
April 7,

1998

consultant was widely regarded
as the architeet of the “don't
ask" policy, said, "The corc
question is, Arc the statements
being generated by asking?”
Cohen commissioned the
Pentagon report last year after
the Servicemembers Legal De-
fense Network documented -a
surge in what it described as
violations of the policy.

"I think it's working," Co-
hen said of the policy Monday.
"We intend to continue to ems-
phasizce the fact that this policy
should not be abused, that there

.should be no attempt to hunt or

seek out those who may he
homosexual, and that we intend
to strictly enforce the 'don't ask,

_don't tell' policy."”

The report will recommend
that commanders "consult with

legal officials before initiating

investigations, in order to make
sure they arc carricd out with
proper respect for the subject's
rights,” Bacon said.

“Tt calls for reiterating an
earlier guidance about how to
dcal with threats against service

‘members accused of being ho-

mosexuals," he said. "And it
recommends better training for.
all people involved in imple-
menting the policy, to make
sure everybody understands-

what the policy is."

Ms. Benecke said that under
the policy, "harassment and
witch hunts were supposed to
end." .

"But Pentagon leaders have
not sent this message 1o the
field," she said. "We have
asked the Pentagon as a first
step to inform commanders of
the intent of this policy to re-
spect people'’s privacy. Leaders
need 1o hold their subordinates
accountable for violations.
Nearly five years into this pol-

. icy, that has not occurred.”

3
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{ohen says he may allow
some bases to deteriorate

Dcfense Secretary William Cohen threatened Monday to
let some of the nation's military bases deleriorate if Con-
gress blocks hig plan 1o shul 50 moré and tim 25 others.
And he acknnwledged that President Clinton's interference
in the last round of closures has caused a political problem
in getting (ongre« to go along with new closings.

Base closings arg unpopular be-
cause of the loss of civilian support
jobs. The last round, in 1995, caused
bitterness when Clinton scratched a
Californla base and a Texas base
from the final list His action saved
jobs in two crucial political <tates but

USA Today
April 7,
Pg. 4

1998

infurtated many !avmakers. As a re-
sult, many in Congress, especiaily Re-
publicans,
ton wiih a new Jist.

say they won't trust Clin-

Bases can't be closed without con-
gressional approval, Cohen said, “hut
there are a number of things that
could be (done) in terms of simply al-

lowing Tepairs to 20 unmade, and 1o allow some degrada-
tioa and deterioration of the facilities.” He said lening some
installations go to seed is an alternative hc is seriously con-
sidering if Congress doesirt authorize (wo more rounds of

closings in 2001 and 2003.

The Fentagon says that uniess bases are clesed, it.can't
keep within budget limits and still modernize its ships, air-
crafi and other equipment One recent study estimated that
two more rcunds of closings would free up $20 billion a year

for other military purposes.

Fateful Crash in Africa:

Link to U.S. Is Denied

1 By Philip Shenon

. WASHINGTON -- A for-

mer French govermiment minis-
ter said on Monday that mis-

siles from American stockpiles -

were used to shoot down a
plane carrying the presidents of
Rwanda and Burundi in 1994,
an act that led to a massacre
that took at least 500,000 lives.
The United States umm,dnatn.ly
“denicd that there was any evi-
dence 10 support those allega-
tions.

"The United Srates docs not
have any knowledge about the
1 origin of thc missiles which
allegedly shot down the plane
carrying  the presidents of
Rwanda and Burundi four
years ago,” said a1 State De-
"| partment official who insisted

" said

on anonymnity.
cally reject any suggestion that
we would have delivered any

missiles to the perpetrators of -

this heinous act.” .
The charges were made by
Bernard Debre, the French
minister responsible for dealing
with African countries from
November 1994 1o May 1995.

The allepations followed a rc- -

port [ast week in a conservativc
French daily, Le Figaro, that

the missiles had been seized in -
‘Iraq by French forces, not by

American toops, and provided
to  Rwandan  povernment

" forces.

In an intcrvicew with a
radio ' station, Decbre
that  two-Soviet-built

SAM-16 surface-to-air missiles

French

New York Times

"We categori-

that hit the plane in April 1994

had come from stocks provided - -

to Uganda by the United States
after Amcrican lroops seized
the wcapons from Iraq in the
gull war in 1991.

His contentions were also
denied by the Pentagon, which,
together with the State Depart- -
ment, insisted that it knew of
no evidence to suggest thar the
missiles had ever been in
American or Ugandan stock-
piles. '

A spokesman for the Penta-

‘gon, Lt. Cmdr. Anthony Coo-

per, said he could not address
details of Debre's comments,
including his statemcnt that the
United States had turned over
the missiles to Uganda. But
Cooper said that "we categori-
cally denv" the former mmis-

April 7

, 1998

ter's account.

1t has never been established
who downced the plane. Ethnic
Tutsi rebels operating ‘from
Uganda had been fighting with
forces dominated by the Huw
majority of 'Rwanda since
1990, and extremist Hutu lcad-

.crs were unhappy with a peace

accord that the French brokered
in 1993, :
The extremists used the

“crash, which killed Presidents
Juvenal

Habyarimana of

Rwanda and Cyprien

Ntaryamira of Burundi and the

three-man French crew of the
plane, which the French gov-
ernment owned, as a pretext for
4 massacre of at least half the
estimated 1 million -Tutsi in
Rwanda. :

Washington Times

April 7,

1998 Pg. 4

Her sex claim didn’t stop his retirement

By Rowan Scarborough

THE WASHINGTON TIMES

The woman accusing retired Maj.
‘Gen. David R. Hale of forcing her into
a sexual re]auonshxp while he was on
active duty in 1997 has passed a lie

. detector test.
According to an April 3 report pro-

vided to The Washington Times by the -

woman, Donnamaria Carpino, she an-
swered truthfully two questions re-
Lgarding her purported contact with
Gen. Hale.

Gen. Dennis Reimer, Army chief of
staff, allowed Gen. Hale to retire hon-
orably in February as Army deputy in-
spector general, despite the fact the

Defense Department inspector general

was stll investigating Mrs. Carpmos
charges.

In the polygraph exam, Mus. Carpmo
answered “no" to these questions: “Did
you lie when you said Gen. Hale told

" you he was owed a favor by Gen.

Reimer and nothing would happen with
your complaints?” uand “Did you lie
when you said Gen. Ilale forced you to

have oral sex and then [to deny it ip
writing} so you and your family could
leave the country?”

" The polygraph examiner, Danny W.

Bragg, president of Security Secrets in

Vienna, wrote, "It was the opinion of
this licenséd state examiner, based
upon careful analysis of the test re-
sults, that the subject did not exhibit
physiological reactions normally indic-
ative of deception and was being
truthful to the relevant questions
asked”

“Oh yeah, no question about it. She’s

i
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- gay satlor must go

~..-Insists any settlement be cleared by Navy

By Rowan Scarborough -
_ THE WASHINGTON TIMES .

B Defense Secrctary William S.
Cohen, in a letter to the attorney

_..8eneral, is strongly backing thc

Navy's decision to discharge a
_sailor whom homosexual mroups
cite as a victim of the military’s
.abuse of the “don’t ask, don't tell”
“policy. - L -

: Inan Aprill letter to Attorney
i Geneval Janet Reno, a copy of
- which was obrtained by The Wash-
lington Times, Mr.. Cohen cau-
{ ioned the Justicc Department that

“rany settlement it strikes with

]Senior Chief Pctty Officer Timo-
:thy R. McVeigh must by approved
:by the Navy. . :

+ The Navy's move to discharge
: Chief McVeigh has emerged as a
'stern test of the military’s ban on
;open homoscxuality ‘because his
|purported declaration was con-

. ‘tained in an anonymous profile he

~ blocked his ouster.

Chief McVeigh's privacy aud has

Administration sources said Mt.

Cohen's lettcr is an attempt to head -

off any move by the Justice De-.
partment to let Chief McVeigh ré-

tire, with pay benefits, three yedr§ ~——

short of the required 20 years.*The
sourcces said this would leave the
door open for other discharged

" personnel to gain retirement pay.

""We support the approach to the
McVeigh case that you have rec--

"ommended, so long as it is clear. . . . ..

that any settlement of this case
must be on terms acceptable to the -
Navy,” Mr. Cohen said in his letter.

. The defense sccretary also
sought assuranccs from Miss Reno
that any dcal doesn’t “represent

"any diminution of your support for
~that policy, and that you 4nd your-

colleagucs would be prepared to
assist us'in communicating that.

-fact to the field.”

Administration sources said Mr.

"7 Cohen left no doubt where he

Pg. L

/¥/6
/

. nificant boost for the servicc at a
* time when il is under intense crit-

icism from homosexual rights
‘groups, the federal judge, and’
“some Justice Department officials.
" Administration officials said Mc.
.Cohen dispatched the letter after
he met last week with Adm. Jay
Johuson, chief of naval operations,
who convinced the secretary the
-Navy had acted properly. The day.. .
.before, Miss Reno met with top

Navy officials to discuss the
McVeigh case..She told them she
‘planned 1o exploie settlement
talks with Chief McVejgh's™ 4t~
torney. , .

In his Jetter to Miss Reno, Mr.

stands. . .

"‘We feel strongly that the dis-
trict court’s decision in that case is
plainly erroneous in numerous re-
spects, and that it should be ap-
pealed,” Mr. Cohen wrote. “We

~----understand that you share our -

view that the decision is crrone-
vus, and that the Navy's action with

respect to Senior Chief McVeigh'
were fully consistent with the stat-.
ute governing homosexual conduct
in the military and with our own
regulatons on that subject.”

- .. US._District Judge Stanley

‘SporKin ruled in January that the
Navy violated the “don’t ask, don’t
tell” policy by velying on informa-
tion gleaned from the sailor’s on-

7

G

.posted on America Online. A fed- " Cohen's personal backing for the. line profile. )

.cral judge ruled the Navy violated Navy in this case provides a sig- Chief- McVeigh’s e-mnail 10 the
Report downplaying Cuba threat back for review
Miami Herald...See Pg. 3 . : '
Albanian weapons cross to Kosovo
Militants seek ‘blood revenge’ . '
Washington Times...Sec Pg. 3 -

- | Accusers must weigh options
" { -Europesn Stars & Stripes...Scc Pp. 4 ' ' .
' J

This publicationis prepared by American Forcas Informatinn Scrvice {ARIS/OASD-PA) 10 bring 10 the attention of key 0

personnci newsitams ofintercstio them in their official capacities. ftis notintended Lo substitute for newspapersand .
periodicals as a meansofkeepinginformedaboutthe mcaning and impactofnewsdevelopments. Use ofthese articles
does not reflect official endorsement. Further reproduction fer private use or gain is subject to ariginal copyright PLEASE

restrictions. Plegsc pass this zopy on to someone else who nceds currznt news information, then... ) RECYCLE
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wife of an enlisted man described
the sender as “boysrch“ ~- an ap-
parent abbreviation of the words
“boy search.” When the wife
clicked on the sender’s on line pro-
file, the*word “gay” was listed as
marital status.

Since Chief McVeigh didn't vol-
untarily “tell” his homosexual sta-
tus 1o superiors, Judge Sporkin or-

-dered the Navy fo reinstate the
enlisted man aboard the attack

"submarine USS Chicago. The -

-Navy has assigned him to shore
duty in Hawaii. ‘

The ruling has touched off an
“jnternal debate in the Clinton ad-
“Ininistration. The Navy wants the
Justice Department to appeal,
even if Chief McVeigh leaves the
service. The Juslice Department

on March 31 filed papers saying it
-intended to appeal.

*  The case hus proved trouble-
somc for the Navy. AOL has ac-
knowledged violating Chief Mc-
Veigh's privacy by providing a

Navy official with the profiler’s -

identify. The Navy claims the reg-
ulations under “don’t ask, don’t

- tell” — which allow homosexuals

to continue serving in the military
if they keep their sexual orienta-
tion private — allowed Navy inves-
-ggators to continue their nrobe.
In the on-line profile, the chief
petty officer said his hobbies were

“driving, boy watching, and col- -

;lecting ‘pictures’ of other young
'studs. (Send some and I'll reply).”

The Defense Depactinent, after
a review of how commanders are
-enforcing “don't ask, don’t tell”

yesterday released a report saying
the policy is fair. .
- The report said 80 percent of
~ those discharged for homosexual-
ity in 1997 had admltted their sex-
vality.
The number chscharged rese

. from 850 in 1996 10 997 last year.

“I think (the policy] is working,”
Mr. Cohen said on Monday. “We
intend to continue to. cmphasize
the fact that this policy should not
“be abused, that there should be no
‘attempt to hunt or seek ourt those
‘who may be homosexual, and that
we intend to strictly enforce the
‘don’t ask, don't tell’ policy.”

Philadelphia Inquirer

April 8, 1998

Guidelines planned
on gays m military

Cohen says the aim is to
‘explain and enforce the

policy against harassing

-and pursuing gays.

. © By Susanne M. Schafer

ASSOUCIATED PRESNS

i WASHINGTON -- Decfense Secre-

itary William S. Cohen ordered new
iguidelines yeslerday ro explain und
|enforce the Clinton adminisita-
:lion's policy barring the pursuil and

iharassment of homosexuals in the
milimry. saying it was possible tha

“some Lommdnders havenx golten

{'111:. message.’

Members of the miliary who cn-

:gage in witch-hiunts, Cohen warned.
-will “be the subject of their awn in-

; vestigation” and
.charged with sexual harassment.

porenitiaily

“{ have tried 10 make it very clear

‘thar we want this policy fully and

fairly implecmenied,” Cohen said on

I National Public Radio. “Thal means.
“there's 10 be 1o pursuit. there's tu

be no Larassment, and if it's 1aking

-place, it's something I'm very con-
‘cerned about.”

The “don't ask. don'['lCII.l don't

-pursue” policy’ was initiated in 1994
amid great controversy, aiming to- .

“strike u balance between prohibited
shomosexual conducel in the military
‘und efforts 1o maintain the privacy
“of those who chioose not to declare

their sexval or icnration.

Meanwhile, the Defense Depari-

" men) relessed a report showing that

the number of people discharged
for homosexuality climbed from 850
in 1996 to 997 last ycar. The, lowest

- number discharged was 617 in 1994,

wlile the highest in recent years
numbered 1,998 in 1982 the report

said. The high number amounted to-

0.095 percent ol the 1otal force: -
The teport also said 1hat ¥0 per-

cenl of these discharged for homo-.

sexvality in 1997 had made a stale:
menl that they were homosexual:

Morc than 80 percent of those dis-

charged had less than four years of
service, the study said.

The sccrelary said he did noi

think the new figures indicaled that
haryssmeni was on the rise.

The report argued that the policy
was being fairly and properly én-
forced, Cohen noted, but he added:
"It's conceivable, and it's possible,

gt some commanders haven't got- -

ten the message.”

Some of Cohen's olher recommen-
dations include:
o Military commanders should con-
sull with their superiors and mili-
tary legal authoritics before em.
barking on investigations of service

muembers helieved 10 be homosex-

nal,

" eThe service stcrelarics musl ap- |
prove authorizations for invesliga- -
1ions in sitvations dubbed "coming.

out” cascs. -

Pg. 2

e Commaunders and investigators
should receive mnore training on the -
policy. . :

The report said without elabora-
‘1ton thatin only three cases had the
policy not been properly enforcéd.

Critics of the policy said Cohen.
-would net have issued the direc-
tives if 1he policy were being pxop
erly enforced.

~The policy i15¢l! is not being fol-

" lowed down 1he chain of command,

and the corc problem of antigay
-bias goes complelelv unaddressed,”.
said » slalemcnt issued by Winnie
Stachelberg, political dircctor of the
Human 'l'\‘igm_:_: Campaign, a national
"gay political orgunization. “The pol-
icy is not working hecause com-

-manders in the {ield are continning
-~ to ask and pursue. hunting down

_gay service members inabaled.”

NOTICE TO READERS

The Current News Early Bird,
Supplement, and Radio-TV Defense
Dialog are available at http://
ebird.dtic.mil. Read detailed in-
structions on the Early Bird "home
page” orcall (703) 695-2884 or DSN
225-2884. These clectronic publica-

* tons are intended only for DoD and

.mil sites and cannot be made avail-
ablc to any other addresscs.
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PENTAGON DON'T ASK/DON’T TELL REPORT

Background:

. DOD has leaked a Pentagon report which shows a record p(imber of discharges under the

. They have suggested on background that this is bécause 82y people can’t compete n the
mulitary with straight people. Gay groups find

~

. Secretary Cohen said yesterday that he beleves the policy is working well, -

. However, the Feport concedes that imglementatjon of the policy “has posed a challenge 1o
the services” and makes several recgmmendations which, if implemented, would curtail

Talking Points:

. The report acknowled
recommends several s
implemente4,

improvemert #hd we applaud Secretary Cohen for hjs willingness to exercise the
leadership rgfiuired 1o see 1o it that this policy is fairly enforced.

» [If asked/if the WH agrees with DOD’s explanation for the increase in discharges]: I don’t
' u can generalize about such things. The important point is that clearly there s
roomy for improvement in the implementation of the policy.
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Bell, Robert G.

From: Bell, Robert G.

Sent: Wednesday, April 08, 1998 9:57 AM

To: Crowley, Philip J.; @DEFENSE - Defense Policy
Cc: @PRESS - Public Affairs

Subject: RE: DON'T ASK; DON'T TELL [UNCLASSIFIED]

PJ: | can accept the points "as is" , especially if it will risk reopening a lot of other variations if we don't just go with them.
If/if we are still in the "tinkering" stage, though, | would replace:

"l don't think you can generalize about such things. The important point is that clearly there is room for
improvement in te implementation of the policy." (which could be interpreted as our questioning "DoD's explanation” for
the increase when DoD itself concedes it does not have a full explanation) with:

"The Defense Department acknowledged in its report that it does not have a 'complete explanation'’ for the
increase. Rather than generalize, | think it's important to note that we all agree that clearly there is room for improvement
in the implementation of the policy."

From: Crowley, Philig J.

Sent: Wednesday, April 08, 1998 9:37 AM

To: @DEFENSE - Defense Policy

Cc: @PRESS - Public Affairs

Subject: FW: DON'T ASK; DON'T TELL [UNCLASSIFIED]
Bob, Joe:

This was end of day guidance from Richard. OK in light of today's coverage? The guidance looks pretty evergreen to
me.

PJ

----- Original Message-----

From: Wozniak, Natalie S.

Sent: Tuesday, April 07, 1998 7:19 PM

To: Crowley, Philip J.

Cc: @PRESS - Public Affairs

Subject: DON'T ASK; DON'T TELL [UNCLASSIFIED]

<< File: DON'T ASK; DON'T TELL.doc >>



REVISED 4-7-98 1pm
PENTAGON DON’T ASK / DON’T TELL REPORT

Background:

. The Pentagon will issue a report which shows a record number of discharges under the
don’t ask, don’t tell policy. The report says this is because more service members are
voluntarily “coming out.”

. Secretary Cohen said yesterday that he believes the policy is working well.

. However, the report concedes that implementation of the policy “has posed a challenge to
the services” and makes several recommendations which, if implemented, would curtail
the ability of the military to pursue gay people in significant ways. These
recommendations are consistent with the approach the gay groups have been calling for.

Talking Points:

o The report acknowledges that the policy has posed challenges to the Services and
recommends several significant actions be taken to ensure that the policy is fairly
implemented.

. Implicit in these recommendations is an acknowledgment that there is room for

improvement and we applaud Secretary Cohen for his willingness to exercise the
leadership required to see to it that this policy is fairly enforced.

. [If asked if the WH agrees with DOD’s explanation for the increase in discharges]: 1
don’t think you can generalize about such things. The important point is that clearly
there is room for improvement in the implementation of the policy.

4-7-98
Socarides
6-1611
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ommended administrative ac- Toda .

tion against the squadron E[gA h02-7Y, 1998 PENTAGON WASTE: The Pentagon can't account for
commander and several other re ? more than a billion items, from spare parts to clothing, that
supervising officers for lapses Pg. 5 have been “in transit” for months, a General Accounting

in training and flight prepara- OfMce report said. It said the shipments probably aren't

tion. A separale Marine inquiry missing, only the paperwori But the tracking system is so

is revicwing this aspect of the loose it raises concerns about fraud, waste and abuse, the

case, with orders Lo rcport by GAO said. The Pentagon said it's fixing the problems.

Apiil 15. |

Washington Post March 27, 1998 Pg. 28 used it Lo host dignitaries. she said. "This process . . . will

J.N. Searches 1st Iraqi
Presidential Site Since Pact

By Vijay Joshi
Associlated Press

BAGHDAD, Irag, March
26—1In the first test of a U.N.
agreement forged to avert a
military strike  against Irag,
weapons inspectors spent eight
tiours 1oday going over parts of
a presidential estate previously
| declared oft-limits.

German: diplomat Horst
Holthoff described lragi coop-
cration as "fantastic, absolutely
positive."

"I am personally rcally im-
pressed by the spirit of coop-
cration. The team saw every-

thing [it] wanted to see,” Holr-
hol[ said.

Accompamed by dlplomats
from 20 nations, UN. arms
inspectors visited President
Saddam Hussein's Radwaniyah
Palace, a complex estimated to
be about 6.9 square miles and
comprising art least a dozen
villas, five artificial lakes, and
palm-tree lined streets.

The palace, near Baghdad's
international airport, is the
largest of eirht presidential
sites from which Iraq had
barred inspectors, calling them
symbols of national sover-

eignty. Saddam Hussein once.

Inside Radwaniyah, the jn-
speclors and diplomats broke
into several teams,
said.

Today's visit was the first
test of the Feb. 23 agreement
that Iraq signed with UN. Sec-
retary General Kofi Annan,
pledging to open the sites. The
accord averted the threat of

military strikes by the United’

States and Britain.

"It's an importaut mission in
implementing the agreement . .

[an] exmwemely important
mission for the international
communily,” Sudanese diplo-
mat Saeed Sad
leaving for Radwuniyah.

U.N. spokeswoman Janet
Sullivan said the officials
completed inspections at two
locations in the Radwaniyah
arca. o
"It was a survey mission.”

IolthofT

said - before”

continue until the baseline sur-
veys are complete.” She re-
fused to say if the inspections
would continue Friday.

A U.N. spokesman in New
York said Radwaniyah is di-
vided into three parts. Report-
ers were not allowed near the
site.

U.N. officials have said they

‘are not interested in the palaces

as much as surrounding build-
ings in the presidential com-
pounds in their search for
documents, which could estab-
lish whether Irag has elimi-
nated its lethal weapons and the

‘means to make more.

Unril the inspectors certify
that Iraq is rid of all its weap-
ons of mass destruction, the
Security Council will not lift
economic sanctions imposcd
after Iraq's 1990 invasion of
Kuwait.

Navy is told
‘o givesailor
op job back

He:had been in charge

-of the enlisted men on
a sub before allegation
of homosexuahty

i By Laura Myers
’ AB*O([ATFD]’RESg

WASHINGTON ~— A federal judge
-1old the Navy yesrerday 1o cotnply
‘with his order reinstaling s chief
successfully
-Tought dismissal from the military
over allegations of homoscxuality.

U.S. District Judge Stanley Spor-
-Kin-said the Navy should return

‘petty officer who

Timothy R. McVeigh to his old

_lus @s the 1op enlisled man on a nu-
clear attack submarine rarher than

give him only clerical jobs.

Setting a June 1 hearing, Sporkin
gave the Navy two months- to com-

in the military.

After

recently, but

-Philadelphia Jnquirer

ply :with his January order in the
case in which he ssid the Navy
wrongly enforced the Pentagon's
“don't ask. don’t tell” policy on gays’

Christophcr Wolf, McVeigl's at-
torney, accused the Navy of “drag-
ging its feel” and purposcly keeping
thegdecoraled 17-year veteran from .
rclurmng 10 his former duties thal
wotuld let him advance his career.
the hcaring,

. McVeigh “used to be in the chief-of-
S boat position,” managing 'he day-To-
day:activities of the USS Chicago.

Justice Department atlorney Da-
vid:Glass, representing the govern-
ment, told the judge that onc chief-
of-boat position had opened up
McVeigh wasn't
deemed the best candidate.
judge ordercd the Navy 1o justify its
dccision by May 1.

Joe Krovisky. a Justice spokes-
man, said the government intends

March 27/, 1998

Wolf  said

The

T g-‘ZS

1o fully reinstate McVeigh.

McVeigh, 36. who is not reluied 10
the Oklahoma Ciry bomber. was dis-
missed in December on chiarges that
he was homosexual and engaged in-
sodomy. lle has not commented on
his-sexuality.

Penlagon policy allows dismissal
of someone who discloses he is gay,
but the military cannot raise the is-
sue without sufficient cause,

Sporkin suid the Navy went too far
in investigating McVcigh, who was
linked 10 an anonymous AmeTica
Online Inc. computer profile page
that suggested he had 2 sexual in-
terestin young men. The judge also
said the Navy violated the 1986 Elec-

" .tronic Communications Privacy Act_

" by obtaining confidential informu-
1ion zbout McVeigh from AOL with-
oul a warrant or court order. :

The Navy
McVeigh is suing the military, seck-

ing unspecitied damages, .

is appealing. while

sta-

Philadelphia Inquirer

Bosnia remains littered by 750,000 fand mines, which will ki) and muim
for decades, if not centurices, according 1o a report released yosterday.
International Rad Cross rescarcher fan Woodmansey, anthor of the
repor!, siid 35 people o monih were hurt or killed by land mines in
Busnia. The report was timed 1o coincide with the start of an
international conference in Budapest. Hlungary, on bunning land mines.

March 27,

~1998

Pg. 4
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'er former White House

doyee. Kathlcen Willey.
.inett  publicly questioned
fipp's credibility.

Alsq, a congressional offi-
hal [amiliar with accounts that
Iripp has given about the
Whitewater investigation said
yesterday that at times. she
frustrated Republican Tawmak-
crs because she did not deliver
morc politically explosive ma-
terial.

"She did not come across as
someone who was a Clinton
basher,” the official said. "She
would always low-ball every-
thing she was asked about, not
cxaggerate it. My impression is

that she was reluctant even to
be in the siwwation.”

Sull, at the Pentugon, scv-
cral colleagues recalled that
when Tripp arrived there she
boasted that she had been trans-

ferred from the White House

because “"she knew 0o much
about Whitewater.”
In a deposition that she gave

two years ago, Tripp spoke

with some surprisc aboul cven
joining the Clinton White
Housc. She said that an aide 1o
Bush had recommended her to
Clinton's transiion team. For
several months after Clinton's
inauguration,” she  worked

alongside a tcam of aides
pervised by Brice Lindsey,
of the president's closest advis-
ers. Once the transition Was
mostly complete, Tripp moved
1o the White House counstl's
office. where she worked Wi-
rectly for Bernard Nussbalin,
and at times for his dcpyty,

hu-

~ Vincent Foster. But after Ebs-

ter’s suicide and Nussbaumn's
departure, Lloyd Cutler tdok
thc job and brought his on

aides along, leaving Tripp wfth .

hule o do.

She described that time in |z
account to Whitewater invegti-
garors in the Senate: "But T was

ne

roleless [sic] in my opizion.
There was an empty desk . . .
where I sat and basically did
nothing but prepare my resume
for quite some time, for weeks.

While Tripp was Icaving the
White Housc, Lewinsky was
still in college. She praduuted
in the spring of 1995 from
Lewis and Clark College, a
small liberal arts institution in
Portland, Ore., with a degree in

-psychology and hcaded straight

for a new life in Washingron,

- Staff writers Ceci Connolly,
Judith  Havemann,  Susan
Glasser and David Segal con-
tributed 1o this report.

WASHINCTON POST

AOL Admits Violating Its Own Disclosure Pol icy

By Rajiv Chandrasekaran
Washington Post
Staff Writer

America Online Inc. yester-
duy admitted that it violated its
privacy policy by disclosing the
dentity of -a subscriber who
was under investigation by the
Navy for failing to comply with
the military’s "don't ask, don't
rell" policy on homosexuality.
Bur the online scrvice accused
the Navy of flouting a federal
law in its cfforts to obtain the
information.

Tn a case that has disturbed
clectronic-privacy- and  gay-
rights advocares, a naval inves-
tigator said he was able 10 get
AOL w0 confirm -- without a
court order -- that Senior Chief
Perty Officer Timothy R.
McVeigh was the author of an
online "profile page” that used
‘the word "gay" 10 describe his
marital staws and listed "boy-
walching” as one of his hob-
bies. Both  AOL's  user-
confidentiality policy and a
federal law prohibit the disclo-

surc of subscribers’ personal

information to law enforcement
authorities without a court or-
der.

“Our member services rep-
resentative did confirm infor-
mation presented o him by the
Navy. This clearly should not
have happcned and we regret
it" AOL said in a one-page
Statement issued yesterday. a
tew hours before McVergh's
duorneys asked a [ederal judge

January 22, 1998

in Washington 10 issuc a tem-
porary restraining order pre-
venting the Navy from dis-
charging the officer. '

U.S. District Judge Stanley
“Sporkin refused to rule imme-
diately, but the Navy agreed to
postpone McVeigh's discharge
until Friday night. Sporkin said
he believed thar rthe Navy
‘would wail [or his ruling before
taking any action in the matter.
McVeigh, 36, is not related to
the man convicted of bombing

the Oklahoma Ciy federal
building.

In a letter sent 1o the Navy
'yesterday, AOL's general coun-
sel, George Vradenberg TII,
said that the Navy "may have
utilized improper, and perhaps
unlawlul. procedures in seeking

"Owen,"” who is no longer ¢m-
ploycd by the company --|re-
vealed a markedly diffegent
conversation. "The investigjtor
told him that he was McVeigh's
buddy, his friend, and that| "1
Just want to make sure he's [the
guy who sent me this c-mail," "

said Ann Brackbill, an APL

spokeswoman. .
"We belicve the Navy delib-
erarely  ignored the Jaw,"

Brackbill said. "We work with
law cnforcement all the t
and there are standard pr
durcs that are used when they
want subscriber information
This [investigator] did
identity himself properly.”
A Navy aofficial. who spoke
on condition of anonymity, shid

Pg. 15

the Navy did nothing wrong in
its investigation. "I don't know
why he didn't identify himself,
bul that's immaterial,” the offi-
cial said. "The Navy felr re-
questing the information from
the provider did not break the
law."

The Navy contends that

- McVeigh's profile is a clear

violation of the “don't ask. don't
tell policy."

" Brackhill called the case "an
isolated incident that involved
human crror under very unusual
circumstances.”  Ncvertheless,
she said the company plans to
beef up its training curriculum
to cmphasize adherence to the
privacy policy.

to confirm certain information
about a person the Navy be-
lieved to be one of cur mem-
bers.” '
At a November discharge
hecaring,” a npaval investigator
tcstificd that he called AOL and
talked 1o "a gentleman named
Owen at tech services,” accord-
ing to a transcripl of the pro-
ceeding. The investigator, who
did not say that he identfied
himsell as a Navy official, tes-
tified that he "wanted to con-
firm the profile shect. who it
belonged to. They said il came
from Hawaii and that it was
Timorthy R. McVeigh on the
billing.”
-AOL officials said their-in-
vestization of the mater -- in-
cluding -a conversation  with

USA TODAY
January |2
Pg. 4

MIXED TRAINING: 1n 2 report thar appears 1o run counter to one
issied a month ago, a Pentagon advisory panel on women's issues ar-
gues that most men and women in the military think the sexes should
be mixed more, not less, during military training. The panel, known as
the Defense Advisory Commitee on Women in the Services, says
“most service members from every service believed that more gender
integration of training was ne¢ded than currently existed.” The new
repori contradicts the findings ¢f another panel that issued a controver-
sial report in December. A tepm of academics and retired military
officers headed by [ormer serfator Nancyv KRassebaum Baker faulted
the Army. Navy and Air Force's integrated training programs as failing

1o instill proper miliaary values
maining and purting men and
first six weeks of training and
vanced training programs.

That report called for loughening basic
women in segregaled units during the
in separate housing in basic and ad-

5




FROM :CNRRS

703 635 7260

THURSDAY, January 22, 1998

1998,01-22 06: 02 #9901 P..

Sailor’s
case tests
‘tell’ part

of gay rule

By Rowan Scarborougr

THE WASHINGTON Tiag $

An attorney for Senior Chief
Petty Officer Timothy R. McVeigh
yesterday asked a federal judpe 1o
overturn a Navy decision 10 dis-
charge the submariner for violat-
ing the military's homosexual ban.

- Autorney Christopher Wolf said -
a Navy investigator used “subter-
fuge” and went on a “fishing expe-
dition"” in violation of Pecntagon
rules that prevent puvsuing scr-
vice members unless they openly
declare their homosexuality.

But a Justice Department law-
yer said the 17-v2ar sailor broke
the rules by proclaiming his desire
for “boy watching™ and his marital
status as ‘‘gay’’ in an easily acces-
sible America Online user profile.

“He made a statement to some-
body doing official Navy business,”
said lawycr David M. Glass.

Mr. Wolf rcleased an extraardi-
nary admission by American On-

January 22, 1998

line, the huge Internel provider
who could face civil action for vio-
lating the satlor’s privacy.

In a one-page stalument, AOL

admitted “human error” inveleas-

ing his name as the owner of the
homosexual-tinged profile. AOL
also accused the Navy of ignoring
a federal privacy law and said the
investigator “misled our repre-
sentative into confirming" the sail-
or's identity.

But Mr. Glass argued there is
nothing in the 1986 Electronic
Communications Privacy Act that
prevents the government from in-
quiring about a user’s identity. Itis
the provider, in this case America
Online, that has the obligation to

" protect privacy, he said.

Chief McVeigh is not challeng-
ing the constitutionality of the
military policy known as “don’t

ask, don't tell” But he accused the

-Navy of violating the “don’t ask”
part by pursuing his identity.

‘““He did not come forward in a
manner contcinplated by that pol-
icy” Mr. Woll told US. District
Court Judge Stanley Sporlkin.

The judge delayed animmediate

“decision but indicated he would

rule belore late Friday, when the
Navy plans to honorably discharge
the 36-year-old Chief McVeigh.

The McVeigh case is believed 1o
be the [irst case in which the “tell”
aspect ol the policy happened on
the Internet.

Last fall, Chief McVeigh was

communicating via e-mail with the
wife of a shipmate concerning the
purchase ol Christmas presents
for the children of crew members

Pg. 6

h the attack submarine USS Chi-
REO.

He inadvertently senmt a mes-
hge with the heading "“from:
oysrch” presumably short for
boysearch.” The message ended
ith, “Have a good one, tim.”

The wife assuined it came from
hief McVeigh because they had
ben discussing an upcoming crew
hristmas party. To be sure, she
icked on the sender's Online pro-
file. It described the owner's mar-
tipl status as “gay.”’ said his hobby
as “boy watching and collecting
pjes of other young studs,” and

00

oo 4]

oaQvTn £

- aflded this quote: *My Guod, he's got

alnice butt. And I know because
I'm a bootyologist” The name ap-
peared as “Tim.”
The wife showed a printout 1
her husband, who alerted superi-
ofs in the sub’s home port in Ha-
waii.
After an investigation, a dis-
charge board of two officers and
ohe enlisted man vorted unan-
ously that Chief McVeigh vio-
13ted the policy. _ '
Mr. Glass said that at the board
hearing, Chief McVeigh acknowl-
eflged the America Online profile
as his. He failed 10 rebut a pre-
sumption in the policy that a pro-
dlaimed homosexual intends to en-
age in prohibited sexua! acts, the
bwyer said.

“How do you rebut it?”" Judge
porkin asked. "Bring ih a woman
ou had sex with?”

To Mr. Wolf, the judge wandered
loud, “If he knows the policy, why
does he have 1o sort of launt 17"

Ll #a 1 el

oy

BALTIMORE SUN

Fragile peace taking root in Bosnia

Weslern ofticials tryving
10 nurture government

LORANQFELEBETIMES

SARAJEVO, Bosnia — Like
pieces in a jigeaw puzzle, some of
the most contentious elements in
Bosnian pcacemaking are starting
to fall into place. :

The scating of a new. apparent-
Iy enoperative Bosniun Serb gov-
ernment and a move by interna-
tional . mediators 10 umpose
decisions when no one agrees have
given impetus (0 & 2-year-nld
peace process stalled frequently
by separatist bickering.

. January 22, 1998

Yesterday., Western medialors
unveiled a common currency that
they have ordered Muslims, Serbs

and Croals tu accept. Shaved li-

ecense plates and a iag are on Lhe
horizon. :

These trappings arc meant to
unify the country but were vehe-
mently resisted by a Bosnian Serh
leadership dominated by support-
ers of war crimes suspect Radovan
Karadzic.

Western officials believe Karad-
zic and fetllow hard-liners have
been dealt a significant setback
with the selection Sunday of a

modcrate prime minister for the

Bosnian Serb half of this country.
The ncw government under Prime
Minister Milorad Dodik excludes

.Pg. 12

A

aradzic's party for the first time.

Even as Kavadzic supporters
vHwed to set up a parallel govern-
ment, U.S. ollicials asscrted the
shiceess of thelr policy of promaot.-
ing moderates in- Bosnia while

fqreing hard-liners to the margin.

Washington and its European
a|lies have invested millions of dol-
l4rs in the past six months to back
Hosnian Serb President RBiljana
Plavsic in her power struggle with
Klaradzic, the former president.
Bul several key Cabinet mem-
brrs in the Dodik govermment
Lve wartime records Lhat raisc
questions about their commit-
npent to reconciliation and reform.
Of more immediate concern to
mediators, the new govermment. is

6
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THE WHITE HOUSE
WASHINGTON

March 4, 1998

Dear Barney:

Thank you for your letter on the case of
Chief Petty Officer McVeigh. As you know,
U.S. District Court Judge Stanley Sporkin
issued a permanent injunction against
discharging McVeigh.

I am committed to ensuring that the Services
implement our “Don’t Ask, Don’t Tell” policy
fairly. I also take very seriously
allegations that federal law protecting every
citizen's right to electronic privacy may
have been violated in this case.
Consequently, I am paying close attention to
this situation.

Thank you again for sharing with me your
concerns on this important matter.

Sincerely,

%&?T/\,;WM

The Honorable Barney Frank
House of Representatives
Washington, D.C. 20515
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THE WHITE HOUSE

WASHINGTON

- February 23, 1998

ACTION \\\\\ M MHE 2 P

MEMORANDUM FOR THE PR£§18§NT

FROM: SAMUEL BERGER ;@ 5y

LARRY STEIN C%fb
SUBJECT: Letter from Representative Frank on McVeigh Case
Purpose

To answer the letter from Representative Frank urging you to stop
the Navy from discharging Chief Petty Officer Timothy McVeigh.

Background

The Navy seeks to discharge McVeigh for allegedly violating the
"Don't Ask, Don't Tell" policy by including language indicating a
propensity to commit homosexual acts in his profile on America
On-Line (AOL), which is accessible to anyone with an AOL account.
McVeigh's supporters argue that his AOL profile does not
constitute a violation of the "don't tell" policy and that the
Navy violated McVeigh's electronic privacy by asking AOL to
confirm that the profile in question belonged to him. On January
29, U.S. District Court Judge Stanley Sporkin issued a permanent
injunction against discharging McVeigh for homosexuality on the
grounds that Navy investigators had exceeded the limits of their
authority under the "don't ask" side of the policy and had
violated McVeigh's right to electronic privacy. The Department
of Justice has 60 days in which to file an appeal and is
currently reviewing the case with the Department of Defense and
the Navy to determine whether an appeal 1s appropriate.

Representative Frank states that discharging McVeigh would
disappoint those concerned with gay and lesbian rights. Your
response notes the current status of the case and assures him
that you are following it closely.

RECOMMENDATION

That you sign the letter at Tab A.

cc: Vice President
Chief of Staff



Attachments
Tab A Letter for Signature
Tab B Incoming Correspondence
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NATIONAL SECURITY COUNCIL

redo
WASHINGTON, D.C. 20504
February 9, 1998
ACTION
MEMORANDUM FOR SAMUEL BERGER
THROUGH: ROBERT BELL %6{"
FROM: JOSEPH BOUCHARD?“3
SUBJECT: Letter from Representative Frank on McVeigh Case

The letter at Tab A responds to a letter from Representative
Frank urging the President to stop the Navy from discharging
Chief Petty Officer Timothy McVeigh.

Concurrence by: Mara Rudman, Mary DeRos%Ap*VkX

RECOMMENDATION

‘That you sign the memorandum at Tab I.

Attachments

Tab I Memorandum for signature
Tab A Letter for Signature
Tab B Incoming Correspondence



BAANEY FRANK

ATH DISTAICT, MASS-CHUSETTS -

2210 RAYBURN BUILDING

WasrninGTON, DC 20515-2104

- (202) 225-5831

.29 CRafTS STREET
Newron, MA 02158
(617) 332-3920

Congress of the Enited States

~ ouse of Representatives

b

558 PLEASANT STREET
RAoom 309
New BEDFORD, MA 02740
(508) 999-8482

232 MILUIKEN PLace
* TwiRD FLOOR
FALL Rivea, MA 02721
{508) 874-3551

‘89 MaiN STREET

BRIDAGEWATER, MA 02324
(5608} 687-9403

TWashington, DL - -
January 20, 1998

The Honorable lellam Jcﬁ'erson Clinton .
President

The White House - ;.= . .
Washington, D.C. 20500 IRRRIR R

Dear Mr. President: ..

I am sending this message in confidence in the hope of averting a disaster. I know that the _
question of Timothy McVeigh’s discharge has been put off until at least tomorrow. Iwantto
emphasize that it would be an enormous political and moral mistake for the Adrmmst_ratlon to kick
him out of the Navy: Those concerned with gay and lesbian rights — me mcluded —-wouldbe
severely disappointed by such an outrageous action. Throwmg this sailor with an unblemlshed
record out of the Navy because other people invaded the privacy he sought to protect would

~ finally convince us that “Don’t Ask, Don’t Tell” is sunply an equally homophobuc versnon of the
old antl-gay pohcy e

BF/mk

THI3 STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS



THE WHITE HOUSE

WASHINGTON

January 22, 1998

MEMORANDUM FOR CHARLES RUFF
DON GOLDBERG

FROM: SUSAN BROPHY ,//ﬁ
SUBJECT: Congressional Correspondence

Attached is a copy of a letter sent to the President from
Members of Congress. We would appreciate your assistance in

drafting the response. Please note that this letter was hand
delivered to your office.

Thank you very much for your assistance. If you have any
questions, please feel free to call Chris Walker at x67500.

The following is a description of the letter:

1) Rep. Barney Frank (D-MA), received 1-22-98.

Attachment



NATIONAL SECURITY COUNCIL
WASHINGTON, D.C. 20504

February 6, 1998

ACTION

MEMORANDUM FOR SAMUEL BERGER

THROUGH ROBERT BEliJzigééf//’

FROM: JOSEPH BOUCHARD ?

SUBJECT: Letter from Representatgfe Frank on McVeigh Case

The letter at Tab A responds to a lg
Frank urging the President to stopf
Chief Petty Officer Timothy McVej

ter from Representative
he Navy from discharging

Mary DeRos\aJ Mj
‘V\

fsum at Tab I.

Concurrence by: Mara Rudmgg

RECOMMENDATION

That you sign the memorj

Attachments
Tab I Memorandum FJor signature

Tab A Letfer for Signature
Tab B Ingoming Correspondence
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GAYS IN THE MILITARY

The New York Times today reports that your Administration
has done little work on lifting the ban on gays in the
military, and that your own Pentagon is actively undermining
your policy. Are you satisfied with the progress to date?
Is your military in control on this issue?

-- When I met with the Joint Chiefs of Staff in January,
we set forward a plan to address this issue over the
several months. I am confident that the Defense
Department and the military Services are approaching
this issue seriously, and I look forward to working
closely with them as final decisions are made.

-- I expect to receive Secretary Aspin’s recommendation on
July 15, as planned.

Do you believe that the Navy acted improperly in providing

to Congress a court document that contends that the

reinstatement of Navy Petty Officer Meinhold has been
disruptive to his squadron?

-- No. The document in question -- a statement by Petty
Officer Meinhold’s commanding officer -- was provided
to Congressional committees at their request. As part
of the documentation filed with the district court
in California, it is publicly available and is not of a
privileged nature.

Are you concerned that lifting the ban on homosexuals in the

military will hurt recruiting so badly that the military

might have to return to the draft?

-- No. I agree with Senator Nunn’s assessment in that
regard -- that we will continue to be able to draw top
caliber men and women and to maintain ready, quality

military forces.



2

Do you still support your campaign pledge to lift the ban?

-- I am firmly committed to ensuring that American
citizens who want to serve their country should be able
to do so unless their conduct disqualifies them from
doing so.

-- I beiieve that behavior can and should be strictly
regulated._ I do not think people should be
disqualified merely on the basis of status.

-- I do not believe individuals should be excluded from

military service solely on the basis of their status.



12
o) On a different subject?
MR. MCCURRY: Yes.

//f Q During the President's briefing with college
reporters, one of the students asked him about Rutgers University
and don't ask, don't tell, and ROTC. The President said, "If the
policy were implemented in spirit and in letter the way it is
really written, I don't think it would be in conflict.”" It seems
that by that response that there's question c¢f whether or not he
thinks that it's being implemented in spirit and in letter. Does
the President believe that don't ask, don't tell, don't pursue,
is being implemented the way it should be-?

"MR. MCCURRY: The President is confident it's the right
policy. He 1is concerned about some of the news reports that he's
seen, anecdotally, providing information that some people have --
the circumstances of which would seem to suggest there might be
some problem implementing the policy. But he is -- we have been
in contact with the Pentagon on that and General Shalikashvili
and Secretary Perry have both been very public and very detailed
In explaining how the policy is working.

Q Mike, could you go back to a question I asked
yesterday and just -confirm if Deval Patrick is testifying
tomorrow, and if so, what is he going to be saying?

MR. MCCURRY: Well, you are not surprised that his
testimony will reflect very much the presentation on the subject
of affirmative action that the President made at his news
conference with the college editors earlier. The President gave,
I think it's fair to say, a fairly detailed account and update on
the status of the review and some of the areas of concern that he
has, some of the questions that he's been posing. And I think
-that information will be of interest to the members of Congress
who question Mr. Patrick tomorrow.

Q Two questions -- a follow-up, that will probably
come up tomorrow, 1f he's asked, what is the President's
timetable? And when the President finishes his review, what is
it that he plans to do? Would he propose legislation, or just
make the information available? What are the answers to those?

MR. MCCURRY: I think -- I suspect his answer tomorrow
will be that we will do the review in a careful and deliberate
way, and it'll be done when it's done, and we will -- and know

the answer to the question, what follows as a result of the
review when it is completed and when it's discussed publicly.
I'd be surprised if the answer is any different than that.
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Secretary of Defense Les Aspin

Ms. Jamie Gorelick, DoD General Counsel

DoD Press Briefing

Homosexual Conduct Policy in the Armed Forces
Wednesday, December 22, 1993 - 2:15 p.m.

Secretary Aspin: Let me just say that we're here today to release the new Department of
Defense regulations on homosexual conduct in the armed forces.

These regulations fully implement the Clinton Administration's policy that was
announced back in July. Secondly, they are consistent with the Defense Authorization Bill that
just recently passed the Congress. And third, they have been agreed to by the services after a
thorough coordination process. So all three points are important. One, these regulations that are
being issued today implement the policy that was announced July 19th. Secondly, they are
consistent with the language in the Defense Authorization Bill that passed the Congress in the
conference form just before Thanksgiving. And third, they have been agreed to -- we've had
extensive consultations with the services and they have been agreed to by the services after a
thorough coordination process.

General Counsel Jamie Gorelick is going to make a presentation about how this is going
to work and about the specifics of the regulations, but before she does that, I'd like to take a
moment and say a few words about how we got to this point.

When the Clinton Administration came into office, we were immediately faced with the
question of service by gays in the military. This was an enormously divisive and emotional
issue. We determined very early on that attempting to solve this problem through a presidential
stroke of the pen, as some had advocated at the time, that that was not the best route to follow.
Instead, we decided that the only successful way to resolve the issue was by working with the
services, and in particular, working with the Joint Chiefs of Staff.

On January 29th, the President signed a directive to the Secretary of Defense to begin
formulating a new policy, and he gave us a date of mid-July to complete that new policy.

The strategy that we employed in coming up with the policy came from one central
insight -- namely, that the President and the Joint Chiefs of Staff must agree on the new policy.
~ The Chiefs understood that the Commander-in-Chief wanted to change the existing policy to end
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discrimination based solely on status. The President understood that it was extremely important
that any changes occur in a way that maintained the high level of morale and unit cohesion which
is so important for military readiness and effectiveness. And everyone involved in the
discussions understood that real world considerations required a meeting of the minds on what
practical limits the changes should encompass at this present time.

Therefore, a period was necessary to formulate a policy that would accomplish these
ends. That policy, which was announced July 19th, was "Don't ask, don't tell, don't pursue.”

There are two important tests of the success of that policy. First, is the reaction of the
troops; and second, is the reaction of Congress. For the troops, interesting. After the policy was
announced, it basically dropped off as an issue after being the number one barracks topic. What
happened was, it was a constant topic of discussion throughout the military all last spring. When
the policy was announced, it just disappeared. Obviously, the indication of a successful
formulation of the policy.

In Congress, the policy went through without any heavy lifting or major expenditure of
political capital. To be sure, there are still some lawsuits; and to be sure, not everybody is happy
with the policy. Idon't want to imply that we think we have unanimous consent here. But we
have proceeded to capture the broad middle with this policy as it's been announced in July and is
being implemented in the policy regulations which we're making available today.

I would wager that not an awful lot of people would have thought that we could pass the
Defense Authorization Bill this year without a big fight on gays in the military. If you thought
back to the attitudes and the discussions of January and then made a bet that we could get
through the Authorization Bill without a major fight, you could have won a lot of money given
where people thought we were going to end up in January. The success of the program, of the
policy, was shown... Which doesn't mean that there weren't amendments. There was, in fact, an
amendment in the House, in any case -- there was an amendment on the left and there was an
amendment on the right. But the point was, we were able to get that piece of legislation through
without a big public fight which diverted a lot of attention and which required a lot of political
capital from the White House. We were able to get it to happen in a way in which we didn't have
to divert resources away from other fights -- on NAFTA, on the economic programs and all the
other things that we needed political capital on this year.

So the important thing is that an acrimonious fight in Congress was avoided. The
Defense Authorization Bill was passed, and the White House was permitted to preserve its
political capital for other fights.

In sum, I would say that we have accomplished four things in the formulation phase of
our strategy. One of them, I think, is that we've got the right solution -- don't ask, don't tell, don't
pursue.

Number two, we worked with the right strategy to get the right solution. The strategy of
separating the formulation and the implementation stages of the process has allowed us to make
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the change in a rational and a deliberate manner without acrimony that surrounded the issue
when it first surfaced in January. The process of saying "Okay, we're going to take six months
and come up with a policy, and Congress, don't you worry about that, don't think you have to
vote on this on every issue because we'll guarantee you'll get a vote on this before we're finished.
But we're going to take six months, we're going to come up with a policy, we're going to
announce our policy in July, and then you'll have ample chance to vote on these issues in the
defense bills as they go through the system before they get implemented. We are not going to
implement this until you've had a chance to vote on it." We made that pledge, and that pledge
allowed us to deal with the issue in a rational way without acrimony, which we would have had
plenty of if we tried to implement a policy right away on January 20th.

The third point is that we worked the solution through the military and through the Joint
Chiefs. Obviously, a change in policy of this magnitude would ultimately be impossible to
accomplish without a meeting of the minds between the services and the civilian leadership. I
hope there's nobody that doubts that. I occasionally read comments that say we could have done
this thing right away at the outset with a stroke of the pen. I hope nobody's under any illusion
about that. We did it in the only way that it was possible to do it, which was working with the
Joint Chiefs, for two reasons. Number one, without the Joint Chiefs, there weren't the votes in
Congress for the policy. Number two, without the Joint Chiefs, we would have had much trouble
implementing any policy. The implementation of the policy is successful when the Joint Chiefs
of Staff send the word down to their various services from the top down, this is a policy, this is a
good policy, we want it implemented. You need enthusiastic support in the services in order to
implement any kind of complicated social change, and that's why it was important to have
everybody on board, and that's why I think there is a very, very good chance that this policy will
work out, because it has the support of the people in the military services starting at the top.

Everyone involved worked the problem in a way that was constructive and helpful until
we arrived at the solution. We reached a meeting of the minds. That was true in the formulation
of the policy in general terms, and in particular in the regulations that we're issuing today, the
particulars of the regulations that are going out to the services today.

The fourth point, we've taken the issue off the table in a way that will not harm the
readiness of our forces. As has been emphasized throughout this process, unit cohesion and
morale are the bedrock of readiness. Formulation of the new policy has sharply reduced and
almost eliminated the anxiety among the forces concerning this issue. We're confident that the
new policy will maintain unit cohesion, and will maintain the readiness of the forces. It is the
best equipped, best trained military in the world today, and this will help make sure that it doesn't
degrade from those high standards.

Now what we're doing is moving from stage one to stage two. We're moving from the
formulation of the policy to the implementation of the policy. Today we're announcing the new
regulations. We fully expect the same cooperative spirit that guided our formulation of the new
policy will also guide the implementation phase.
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At this point, I'd like to turn to Jamie Gorelick, who will explain the new regulations and
answer any questions that you might have.

Q: Mr. Secretary, could we ask you a quick question?
A: On the general policy, yes, ma'‘am.

Q: You're saying one of the big tests is the reaction of the troops. It seems that some
military officials at bases are not allowing reporters on the bases to talk to the troops about this
issue. Since you say that is an important factor, would you say now that it's possible for reporters
to go out and talk to the troops at the bases?

A: We will make them available. The problem was, the troops did not know what
the policy was going to be in the specifics. That's what we're doing today with the regulations.
We are going to implement the regulations. Putting out the regulations today. As Jamie will
explain, they have to then go to implementing regulations for each of the services. But we have
no doubt that as soon as this has been internalized in the military services, you'll all have a
chance to go out and talk to people about it.

Q: Do you see that big a mystery here? I mean, really, why can't the pcople'that are
serving talk about it?
A: Because at the moment you're talking to people who don't know what the policy is

in its particulars. As soon as they understand what it is, how it's going to affect their lives, we
would like you to have a chance to talk to them.

Q: Do you foresee a time when you won't have to make the premise that
homosexuality is incompatible with military services? '

A: Let me just say that I do not know...I would not say that the policy that we are
implementing here today is the policy that will be forever on this issue. I think that we don't
know that. I think attitudes have changed an awful lot in the last four or five years. Presumably,
that change has not stopped. If changes occur, I would anticipate that further changes might
occur in the military. But for the time being or for the foreseeable future, this is now the policy.
It's a long struggle to get there. We should not think willy-nilly of taking up the issue again next
year or any time soon, but I would not say that this is going to be it forever.

Q: Why not wait to implement the policy until the courts have had a chance to decide
the central question of whether homosexuals can be dismissed at all?
A: You're talking about the Steffan case?

Q: Yes.
A: The Steffan case is a case that is brought up under the old policy, not under the
new policy. So the Steffan case is an appeal and questions the issues of the old policy.

Q: Yes, but some of the decisions have tended to imply that homosexuals cannot be
dismissed at all from the armed forces. .
A: I understand. But what we are doing is implementing a policy here which is a

new policy, and I would argue is a greatly improved policy because it's more consistent, it's more
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thought through. It has the support of the services in a way that the old policy was not clear. It
has the support of Congress, because we've had votes on it in Congress. It was not clear about
the old policy, how much of the policy had the support of the Congress.

We are going to be able, under this new policy, to argue in the courts that here is a policy
that has been considered by the Executive Branch, has been considered by the military, has been
considered by the Congress, and all of those entities have supported it. We are implementing
those regulations, and we fully expect that there will be lawsuits on this. But we would like to
fight them out on the new policy rather than on the old policy.

Q: Does that mean you won't appeal the old policy...

A: I'm sorry, that one is still under discussion as to what to do about it.

Q: It sounds like you won't, from what you're saying.

A: It is under discussion. It has not been decided what is going to happen to the
Steffan case.

For the purposes of this exercise today, these regulations apply to the new policy, not the
old policy.

Jamie, go and talk about the regulations.
Ms. Gorelick: Thank you, Mr. Secretary.

I would like to discuss a little bit the process by which we came to the directives and walk
you through the substance. We will have available for you, the full book of directives. We've
tried to make it easy for you by listing the changes that we've made and by providing a summary
for you.

These directives are the faithful execution of the July 19th policy and the legislation. It
was our job to turn that brief bit of legislation, and the very brief statement of policy, into the
kind of language that we in the Pentagon understand, which is about an inch and a half of
directives.

The critical policy decisions were made in July. You will not find very much difference
between what we all testified to, and particularly, what I testified to in July, and what you see in
this book. The hours of testimony before the House and the Senate are amplified here, but again,
we view this as an implementation, not a policy-making process.

I think that the way in which we have written these and the training that we intend to
pursue will make these directives enforceable and understandable in the field. We have
cognizance, as you know, over millions of people, and trying to create a set of directives that
millions of people can understand is a difficult exercise. Ed Dom, the Assistant Secretary for
Personnel and Readiness, will take responsibility for the implementation and for training, and for
concerns that may arise, as we go forward.
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The second point I'd like to emphasize is how collaborative the process of arriving at
these directives was. We had many, many, many hours of consultations, with dozens and dozens
of people throughout the Department, within the services, at the most senior level within the
services, and with the Department of Justice.

The services will implement these guidelines, these directives, in 45 days, so that they
will become final on February Sth. The services' implementation drafts are due to us in 30 days,
and that means that we will then have 15 days to consider their consistency with what we have
issued and, of course, to consider any other comments that people may have. We are always
open to suggestions as to how to do things better.

We have a three part policy, as Mr. Aspin said. What I think I should just do for you
now, and then I'll take your questions, is outline what's new. When I say what's new, I'm talking
about the difference between this policy and the current policy -- not the interim. That is, the
pre-January policy.

_ With respect to "don't ask." We will not ask at accession about orientation or past
conduct. If independent evidence of acts or statements is brought to the attention of those in the
accession process, those acts and statements will be evaluated according to the same kinds of
standards we se¢ in the separation criteria that I'll get to in a minute.

Applicants will be informed both before they join the service, and at accession about what
our standards are, so people will know, coming in, what our standards are.

The second part of the policy is "don't tell." That's essentially the separation criteria. The
criteria are set forth in both the July 19th policy and they are echoed and ratified in the
legislation. Someone may be discharged for homosexual acts, for marriages, and for statements
under certain circumstances.

Now the statements which can be a basis for discharge are those that demonstrate a
propensity, or intent to engage in acts. Now there are two changes here. One, we've eliminated
the word "desire” to emphasize that the statement must be one that shows a likelihood to engage
in acts. That is done in the statute as well as in our policy. We've also defined "propensity" as
more than abstract preference or desire, and defined it in terms of a likelihood that the person
would act. Again, it's a very conduct-based policy.

As you all know, a statement then creates a rebuttable presumption that the person will
engage in acts, but the service member then has an opportunity to rebut, and we lay out the kinds
of evidence that one might bring in. Evidence of one's activities, the context in which the
statement was made, the credibility of the person making the statement, the circumstances of the
statement. The board then has discretion to assess the facts and determine whether there is that
likelihood.
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There was a lot of attention paid to the fact-finding process that commanders would
undertake in connection with a possible separation. Number one, no inquiry will be made about
orientation, but a service member can be asked about conduct if there is credible information.
Credible information is information that supports a reasonable inference that there has, indeed,
been homosexual conduct. The commander must assure himself that there is that credible
information. Credible information is not rumored, it is not suspicion, it's not opinion. It's facts.
Associational activities like going to a gay parade or reading a magazine, in and of themselves,
are not credible information. They only rise to that level if they are such that a reasonable person
would believe that the conduct was intended to make a statement, intended to tell other people
that the person is a homosexual. '

The inquiry is limited to the facts involved in the allegation. Again, this was a very
important part of our policy when we announced it in July. That is that if someone investigates a
particular set of facts, say that two people were engaged in homosexual acts. The inquiry will be
complete when the facts establishing that set of acts is determined. There will not then be a
process whereby each service member is interrogated about his or her partners. That is our
attempt to try to deal with the concern about witch-hunts. That doesn't mean that investigators
must blink at evidence that is staring them in the face, and we have some ability to explain that a
little bit more in our directives and in the scenarios that we have set forth.

The burden of proof remains on the.member. The standard is preponderance of the
evidence. If no aggravating circumstances exist and the person is found to be someone who
should be separated, they will be separated under honorable conditions. That is, an honorable
discharge or a general discharge. That is without aggravating factors.

The next part is "don't pursue.” Don't pursue has some ramifications for the fact-finding
process that I just described, but it also relates to criminal investigations. There will be no
criminal investigations to determine orientation. Investigations of sexual misconduct will be
undertaken in an evenhanded manner, without regard to whether the service member is
heterosexual or homosexual. That doesn't mean the results are always the same, but it means the
process by which we investigate is the same.

_ So, for example, allegations of consentual adult sexual conduct, heterosexual or
homosexual, will normally be referred to commanders for administrative action and will not be
pursued criminally.

A commander who has credible information about a UCMYJ violation may request a
criminal investigation, and the commander must assure himself that there is credible information
before launching that investigation. The criminal investigators themselves must assure
themselves that there is credible information.

Personnel security is the last issue. There will be no investigations here either to
determine orientation. Information obtained in the personnel security process will not be
provided for use in separation proceedings or criminal proceedings. That is current policy, but it
has not uniformly been followed. It is clearly part of our policy that that line be honored.
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Inquiries into sexual conduct must be relevant to security concerns like promiscuous
sexual behavior or concealment of sexual conduct. So there must be a nexus between the
question about orientation and the security concemn.

Finally, one's efforts to conform one's behavior to DoD policy by not openly
acknowledging homosexuality is not, in and of itself, that is not concealment. So that you don't
get penalized as a service member for abiding by the policy.

Ulumately, these changes -- which are incremental changes -- need to be understood by
commanders, by Judge Advocates General, by our troops, and Ed Dom and his people who will
be responsible for training. We have put in the materials, you will see, some scenarios. They are
not meant to be prescriptive. They are not meant to be a cookbook of answers for commanders.
But they are meant to give an idea to the people doing the training and the people receiving the
training of what we who have been in the process of developing these directives thought they
meant and thought they might result in.

Now I'd be happy to take your questions.

Q: I have a two part question. Part one is granted the Steffan case was decided under
the pre-January rules and regulations, but in your professional, legal opinion, wouldn't the
reasoning of the Circuit Court in Steffan throw out this policy as well? That's part one. Part two
is somewhat related in that it seems to me the key to this policy and the purported change is in
your assumption that a declaration of homosexual orientation establishes a rebuttable
presumption of future homosexual conduct. That presumption can be rebutted by the evidence
you described.

I was at a Senate Armed Services Committee hearing where that issue went back and
forth, and the Secretary ended up saying, "That is not a change in existing policy. Thatis
precisely what existing policy had held." So given the fact that it's not a major change, isn't this
entire policy really the old policy, perhaps more humanely applied in certain circumstances, but
basically the old policy in a new suit?

A: The old policy did not have either the "don't ask” or “"don't pursue” parts, which I
think are very significant and important in allowing someone with a homosexual orientation to,
as the Secretary put it, "stay off the radar screen.” I think those should not be overlooked.

With respect to the "don't tell” part, the criteria for separation are the same with some
minor changes that I explained, that is having to do with the elimination of the word "desire”, a
clearer definition of the word "propensity", to make it absolutely clear that what we're talking
about is the likelihood of acts. But the rebuttable presumption which existed before was A, hard
to find; and B, hard to understand. We have tried to make it more apparent, and we have tried to
give some examples of how it might work, and, if you will, to make it more robust. I think that
is a difference that a court could acknowledge, as well as the careful balancing that went into this
policy.
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So in addition to the reasons that the Secretary stated, having to do with both houses of
Congress and both policy-making branches of government agreeing on this policy, [ think that
there are some reasons why a court might view this policy differently than the old policy.

I'm not going to address the Steffan case. That issue is under discussion, and I'm sorry,
I'm just not going to address it.

Q: Aside from conduct or declarations or statements when one is already in the
military, you mentioned something about evidence being brought up at accession.

A: Yes.

Q: What is accession, and how much would that evidence be pursued relating to past
conduct, not as a test of the conduct of the member when he's in the armed forces?

A: Accession is the process by which one joins the service. As you know, the policy

says we're not going to ask. We're not going to ask about your orientation at that point, we're not
going to ask about acts. The only question is if someone comes in and says, "Well, here's my
history of acts." Or, "I am a homosexual." Or, in the very odd case, I suppose you might have
some third party evidence submitted. We did try to address that. All I'm saying about that is that
you will look at those matters in the same way that you would if someone were in the service.
You would look at whether the conduct at issue reflects a likelihood that while you are in the
service you will act similarly.

Q: You would take an allegation by a third party as a reason to pursue an inquiry at
accession, at the point of joining the armed services.

A: There has to be information. Even when you're in the service, a mere allegation
that someone is gay doesn't amount to credible information.

Q: I've got a question about "don't tell," what you might call the "Klinger provision."
You don't tell, but if you tell only to get out of the military, it doesn't count. So then you can
wind up being openly gay in the military because you only told to get out?

A: That is the current rule, as you know, and that's been carried forward. We've had,
thankfully, very few instances in which it has been necessary to use it.

Q: One of the things they talk about is the blur between homosexual status and
conduct. Legal authorities and gays in the military. Define, and I know you do so in this, sexual
orientation. '

A: Sexual orientation is an attraction to a person of a particular gender.
Q: And that's okay as long as you have no desire or likelihood to act on that?
A: What we're simply saying is, we have never acted on the basis of someone's

orientation. It has never made any difference in the 'way the military treats a service member.
We act on the basis of conduct. So this policy is conduct-based. If you engage in acts or are
likely to do so, then we can and will separate you. Beyond that, essentially we're not going to

ask.
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Q: So basically, a homosexual can serve as long as they're celibate. |
A: Again, as [ say, it's conduct-based. We are not looking at anything other than
conduct or likelihood to engage in conduct.
Q: Concerning the types of dischafges given, I notice that the new policy, similar to

the existing one, states that if the person determined to have engaged in homosexual conduct did
so in private under consenting circumstances, they almost always, in the past, got an honorable or
a general under honorable circumstances discharge. That seems to be the same situation now, if [
understand the new directives.

A: Yes.

Q: But you also indicated that commanders might be able to use their discretion to
invoke the Uniform Code of Military Justice which might make homosexual conduct a criminal
offense. Can you clarify exactly how they can draw that line? Are they supposed to give them
honorable discharges under most cases but some not?

A We have not taken away any of the commander's discretion. On the other hand,
there is a clear statement that our criminal investigative resources should not, in ordinary
circumstances, be used for adult, private, consensual activity. Itis, therefore, the most likely
case, and I would say the norm, that such a case would be handled A, administratively; and B, if
there were no aggravating factors, would result in a discharge under honorable conditions.

Q: The reason I raise that is that there's been some indication in the press and people
I've spoken to that some commanders in recent weeks have, in fact, become in the words of some
gay activists, vindictive, and have invoked sodomy prosecutions, or threatened to do so. There's
a feeling that they seem to be lashing out on this.

A Let me address quite squarely the allegations that have been made in the press in
that regard. I want to make two very clear statements. Number one, the suggestion that the
criminal process could be invoked against someone who makes a statement is preposterous.
There has never been a basis in the Uniform Code of Military Justice for that, nor is there now.
Number two, the notion that the current policy that we are about to issue broadens the basis on
which someone can be investigated, rather than narrowing it, is equally preposterous.

Now with respect to the other allegations that surfaced in the press over the weekend that
there has been vindictive conduct, we will look at any such allegation. In order to discharge
somebody, that person goes before a board, that board decision is reviewed. There is ample
opportunity for us, consistent with concepts of military justice, to try to ensure fairness in the
system, and that's one of the things that my good friend Ed Dorn will have the privilege and
honor of trying to do. It is our intention to make sure that people understand what we are trying
to do here.

Q: Ls it still true under this policy that homosexuality is incompatible with military
service? _
A: There is no statement to that effect in the-directives.
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Q: Is that your view? Or would you say that it's been altered to say homosexual
conduct is incompatible with military service?

A: That is the statement that is in the directive. The basis provision of the directive is
basically a quote from the July 19th policy. We understand that to be consistent with the
legislation. It does not adopt in the language of the policy all of the findings of the legistation
nor, in my view, does it need to do so.

Q: You said homosexual conduct is incompatible with this, but when it becomes
clear that the person on active duty is homosexual, then they must separate from the service even
though they have done nothing? Somehow you find out, but once it becomes clear they have to
leave, is that correct? Even though they haven't conducted themselves in a manner that would
violate any of your rules? Just from your knowledge?

A: If it becomes clear that they are homosexual, if they state their homosexuality,
they have an opportunity to show that they do not engage in acts, and there would be a fact-
finding thereafter. So the question is, do they engage in acts, or are they likely to do so.

Q:  The Secretary emphasized that you want to fight the new battles, the legal battles,
under the new policy. What are the ramifications of the new policy with respect to the two major
themes of the constitutional questions -- the Fifth and 14th, equal protection; and the First
Amendment, free speech? '

A: [ 'was trying to answer that question, essentially, when I answered Bob Zelnick's
question. The new policy addresses the attack on the old policy having to do with speech by
trying to make, very clear, that this is conduct-based. And when a determination is made to
separate someone based upon a statement, it is because of what the statement tells you about the
likelihood of acts. That's why there is this more robust, more apparent rebuttable presumption
proceeding. The person has an opportunity to produce evidence on that issue. I think that
addresses the First Amendment concern.

Q: Can you state with confidence, or to what degree of confidence will you state that
the number of discharges for homosexuality will decline under this new policy? Do you, in fact,
expect that to happen? Do you have any idea by how much?

A I'have no idea. Ireally don't. They have declined, as you know, from two years
ago to last year, but I really don't know.

Q: Isn't that the real test?
A: It depends on how many homosexuals there are in the military, which we don't
know because we're not asking. (Laughter)

Q: If the statement, as you said, tells you something about the strong likelihood to act
in a way that might be incompatible, how does that protect the notion that a mere statement is not

enough to get somebody out? '
A: If the person says, "I said that, but I don't engage in conduct," that's what the board

looks at. The board looks at evidence relating to the likelihood of engaging in conduct.

Q: In future conduct?
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A: In future conduct.

Q: How does that protect the First Amendment?

A: It protects the First Amendment because we are not taking action based upon
someone’s statement of belief or the statement itself, but rather for what the statement tells you
about future action. That was the rationale of the 7th Circuit opinion upholding the old
regulations on that basis. I don't want to get too far down in the weeds on legal doctrine here.

Q: When the new policy is fully implemented February 5th, what happens to existing
discharge proceedings? In particular, cases like the Meinhold case, the Justin Elzie case. Are
new administrative proceedings started for them? What do you do with those existing cases?

A: Let me answer the broader question, then and the narrow question. The broader
question is what happens to pending cases on February 5. From February 5 forward, these will
be the rules that apply to cases that arise after that date.

There is a provision whereby the service can make these procedures available to then-
pending cases. One of the things that we will do is look at all pending cases to see whether they
should be treated differently than the course they are currently on.

Q: It seems to me you feel this new policy is more defensible in court, wouldn't it
follow that you would want to open new cases for all existing pending cases?
A: Yes, but there are other competing factors having to do with how stale the

evidence is and other issues that come into the mix. It's not such a simple issue.
_ P

Q: If T could just ask you to clarify about the misconduct when it is private,
consensual. On two parts. My first question is, are you not going to direct investigative sources
that way because, if heterosexuals are engaged in something that is a violation of the UCM]J, it's
not normally investigated there? Is that the rationale? Also, how does this fit together with the
fact that you still say that homosexual conduct is incompatible with military service? I'm just a
little unclear, and I'm expecting that people who hear the report might ask the same questions.

A: To answer your first question, the reason that we are saying that we will not
normally use criminal investigative resources for private, adult, consensual sexual conduct is that
we just don't think it's a good use of our resources. We haven't been using our criminal resources
that way for heterosexuals, and they're scarce resources, and we don't think we should use them
that way for homosexual conduct.

The issue of whether you use your criminal justice resources in that way and whether you
maintain someone in the military service once they've been found to have acted that way, are two
different issues.

Q: Going to personnel security. A gay Marine goes into a position and he has to have
a security clearance. On the form he can't put, "I am a homosexual," right?
A:  He will not be asked.
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Q: In the course of the investigation they find out he is a homosexual. None of that
can be used against him? '
A: Not for separation or criminal justice proceedings. It can be used in making the

personnel security determination if there is some nexus to a security concern. For example, if he
engages in promiscuous conduct or if there's an issue of concealment, those are traditional
concerns. But his sexual orientation itself, his sexual activity, in and of itself is not disqualifying
from receiving a personne! security clearance.

Q: If he is denied that security clearance, then he's just shifted to ‘another job with no
prejudice against him? '

A: I don't know the answer to that question. I think that depends on what his skills
are. [ think there are probably some circumstances where if someone is denied a clearance it will
have an impact on their career. That's not something that I have actually addressed.

Q: Can I just follow up on this? Retroactivity. If someone like Justin Elzie or
Steffan, if you don't appeal those cases, for instance, and they continue to serve, can past
statements be held against them? If they never again say, "I am gay."

A: That's one of the issues that one has to deal with in resolving this issue of
retroactivity, and we just have not resolved what to do with pending cases. We may reach
different decisions in different individual cases.

Q: Back to this question on the admission of desire. Does that mean that a service
person can say that he or she is gay or lesbian and it will not be then a presumption of case? Or
will that, at that point, be a rebuttal presumption, or what?

A Yes, the latter,

Press: Thank you.

(END)
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THE SECRETARY OF DEFENSE

WASHINGTON. THE DISTRICT OF coLumMBiIAa

July 19, 1993

MEMCRAMDUM FCR 'LHE SECRETARY OF THE ARMY
SECRETARY OF THE NAVY
SECRETARY OF THE AIR FORCE
CHAIRMAN, JOINT CHIEFS OF STAFF

SUBJECT: Policy on Homosexual Conduct in the Armed Forces

On January 22, 15%3, —he President directed me to review DcD
policy on homcsexuals in the military. The President further
directed that tre DoD policy be “"practical, realistic, and
consistent with the nigh standards of combat effectiveness and
un.t cohesicn sur zrmed forces must maintain."

An extensive review was conducted. I have paid careful
attention tc the hearings that have been held by both the House
and Senate Armed Services Committees, conferred with the Joint
Chiefs and acting Secretaries of the Military Departments and
considered recommendations of a working group of senior officers
in the Cepartment c¢Z Defense and those of the Rand Corporation.

The Zepartment of Defense has long held that, as a general
rule, homosaxuality is irncompatible with milicary service because
it interferes with the factors critical to combat effectiveness,
including urnit morale, unit cchesion and individual privacy.
Neverthel.ess, the Department of Defense also recognizes that

incividreals with a homosexual oriertation have served with
distinction in =he armec services of the United States.

Trerefore, it is che policy of the Department of Defense to
judce the suitability of persons to serve in the armed forces cn
the basis ¢f zhe.r corduct. Homosexual conduct will be grounds
for separation from thre military services. Sexual orientation is
considerec a perscnal and Frivate matter, and homosexual
orierntaticn s net a kbar o service entry or continued service
un_.ess manifestad by homosextal conduct.

I direz:t the followang:
App.iczants for military service will not be asked or
required t> reveal their sexual orientation. Applicants will be

nformecd of accessicn and serFaraticn policy.

Servicermemiers will be separared fer homosexual conducet,

07/19 13:54 [TX/RX NO. 1998] @002
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Commanders and investigating agencies will not initiate
inguiries or investigaticns sclely to determine a member’s sexual
arientation. Servicememders will not be asked or required =c
reveal their sexual driertation. However, commanders will

“ecentinue to initiate Iinquiries or investigations, as appropriate,
wher. there is credible information that a basis for discharge or
discipiinary action exists. Author:ty to initiate inquiries and
invest:.gaticns involving homosexual conduct shall be limited to
ccmmanders. Commanders will consider, in allocating scarce
investigat:ve resources, that sexual orientation is a personal
and private matter. They will investigate allegations of
violatwcns of the Uniform Code of Military Justice in an even-
handed manrer witrout regard to whether the conduct alleged is
hetarosexual or homosexual or whether it occurs on-base or off-
base. Ccmmanders remain respensible for ensuring that
tnvest.gaticns are conducted properly and that any abuse of
authicricy is addressed.

The csonstrairts of military service reguire servicemembers
tc keep certain aspects of their personal lives private for the
penefic of zhe group. Our personnel policies will be clearly
stated and implementec in accerdance with due prozess of law.

Commarcers remain responsible for maintaining good order and
discipiine. Harassment or viclence against other gservicemembers
will not be tolerated. -

— ‘*_____ﬂ__#___,,——~————*-——'”—“'“
Homosexuai-conduct—Is a NOomMosexual act, a statement by the

serv.cemember that demonstrates a propensity oOr intent to engage

in ~:cmosexual acts, or & homcsexual marriage or attempted

narriazge. ———

——

staterent by a servicemember that he or she is homosexual
exual Ccrz2atecs a rebuttakblie presumption that the
ememder is engaging in nomosexual acts or has a propensity

"
. U'
R

o
St 0 ln

ert tc do so. The servicememter hac the opportunity zo
= evidence trnat he does not engage in homosexual acts and

L'y 0w
O 1 1D
o o
|\v "m0
1)

2

T have 2 prorensity or intent to do so. The eviderce will
essed bty the re’_evant sezaration authority.

U
[4+]
l.n

mcmosexual act includes any bodily contact, actively

xen cr pass.ve.y permi.t-ed, between members of the same
“he rurpese of satisfying sexual desires or any bodily
which a reasonable percson woulcd understand tTo demonstrate

..... nsity or intent to engzJye in homesexual acts. Sexual

mszzion iS a SexXua. artraction tc individuals of a particular
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The interim solicy and administrative separation procedures
C I establisned cn Tebruary 23, 1933, will remain in eflect
. Scrtober 1, 1%33. Secretaries 5f the Military Department
Tensicle officlals wizrh: Office of the Secretary of

07719 13:54 [TX/RX NO. 1998] doo3
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Defense shall, by OJctober 1, 1993, take such actions as may Dbe
necessary to carry out the purposes of this directive.
Secretaries of the Military Cepartments will ensure that a:l
members of the armec Sorces are aware of their specific
respensibilities in carrying out this new policy. This
memorandum creates rc substantive or procedural rights. Any
crhanges =0 existing peclicies shall be prospective only.

Policy Guidelines are attached.

cc: Secretary of Trensportation

07/19 13:54 [TX/RX NO. 1998] @oo4
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POLICY GUIDELINES ON HOMOSEXUAL CONDUCT
IN THE ARMED FORCES

Scmmary of Policy

. Accession Policy

- Applicants for military service will no longer be askec
or required to reveal if they are homosexual or
bisexual, but applicants will be infcrmed of the
conduct thar is proseriked for members of the armed
forces, including homosexual conduct.

- Cischarye Policy

- | Sexual orientation will not be a bar to service unle551

| manifested by homosexual conduct./ TH& military will

“distharge members who engage in homosexual conduct,
which is defined as a homosexual act, a statement that
the member is homosexual or bisexual, or a marriage or
attempted marriage to someone of the same gender.

i Investigations Pclicy

- No -nvestxgat ons ¢r ingquiries will be conducted solely
to cetermine a servicemember’s sexual orientation.
Commanders will initiate inquiries or investigations
wher. there is credible infcrmation that a basis for
discharge or disc:iplinary action exists. Sexual
orientation, absent credible information rthat a c¢rime
has been committed, will not be the subject of a
criminal investigation. An allegation or statement by ‘
another that a servicemember is a homosexual,(hlone, is |
not grounds for either a criminal investigation-or &
commander’s inquiry.

- Bodily contact between servicemembers of the same sex
that a reasonable person would undarstand to
demcnstrate a propensity ¢r intent to engage in
homocsexua. acts (g.g., handholding or xisszug in most
circumstances) will be sufficient to initiate
separation.

- ActivitTies such as association with known homosexuals,
presence at a gay tar, pcssess;ng or reading homosexual
cublications, er marchl @ in a gay rights rally in
civil.an clothes will nat, in and of themselves,
cornst:.cute credible informaticn that wculd provide a

07/19 13:54 [TX/RX NO. 1998] @005
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pasis for initiating an investigation or serve as the
basis for an administrative discharge under this
policy.

- The listing by a servicemember of somecone of the same
gender as the person to be contacted in case of
emergency, as an insurance beneficiary or in a similar
contex:z, doetc not provide a basis for separation or
further investigation.

- Speech within the context of priest-penitent, husband-
wife or attorney-~client communications remains
privileged.

Qff-B=s ¢l

- Nec distinction will be made between off-base and on-
base conduct.

- from the time a member joins the service until
discharge, the servicemember’s duty and commitment to
the uniz is a 24 hour-a-day, seven-day-a-week
obligation. Military members are required to comply
with both the UCMJ, which is federal law, and military
ragulations at all <=imes and in all places.
Jnacceptable conduct, homosexual or heterosexual, is
not excused because the servicemember is not "“at work.”

v igations and

- Neither investigations nor inquiries will be conducted
solely tc determine an individual’s sexual orientation.

- Commarders can initiate investigations into alleged
homosexual conduct when there is credible information
of homaosexual acts, prohibited statements or homosexual
marriage.

- Commanders will exercise sound discretion regarding
when credible information exists, and will evaluate the
information’s source and all attendant circumstances to
assess whether the information supports a reasonable
celief that a servicemember has engaged in prascribed
homcsexual conduct. Commanders, not investigators,
determine when sufficient credible information exists
to justify a detail of investigative resources to look
into allegations.

07/19 13:54 [TX/RX NO. 1998] @oos
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Credible Informaticn

Credible irformation of homosexual conduct exists when
the information, considered in light of its source and
all attendant circumstances, supports a reasonable
dbelief that a servicemember has engaged in such
conduct. It requires a determination based on
articulable facts, not just a belimf or suspicion.

Sezuritvy Clearances

Questicns pertaining to an individual’s sexual
orientation are not asked on personnel security
questionnaires. Ar individual’s sexual conduct,
whether homosexual or heterosexual, is a legitimate
security concern only if it could make an individual
Susceptible to exploitation or coercion, or indicate a

-lack of trustworthiness, reliability, or good Jjudgment

that is required of anycne with access to classified
information.

The Threat of Exrortion

As long as servicemembers continue to be separated from
military service for engaging in homosexual conduct,
credible information of such behavior can be a basis
sor extortion. Although the military cannot eliminate
the potential for the victimization of homosexuals
trhrough blackmail, the policy reduces the risk to
hemosexuals by making certain categories of information
larcely immaterial to the military’s initiation of
investigations. '

Only credible information that a servicemember engaged
in homosexual conduct will form the basis for
initiating an inquiry or investigation of a
servicemember; susp:icicn of an individual’s sexual
orientation is not a basis, by itself, for official
ingquiry or action.

Extortion is a criminal offense, under both the UCMJ
and United States Code, and offenders will be
prosecuted. A servicemember convicted of extortion
risks dishonorable discharge and Up to three years
confinement. Civilians found guilty of blackmail under
the U.S. Code may be subject to a $2000 fine and one-
year imprisonment. The risk of blackmail will be
addressed by educating all servicemembers on. the policy
and by emphasizing the significant criminal sangtions
facing convicted extortionists.
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A nere allegation or statement by another that a
servicemember is a homosexual is not grounds for
official action. Commanders will not take official
action against members based on rumor, suspicion or
capricious allegations.

However, if a third party provides credible information
that a member has committed a crime or act that
warrants discharge, g,g9,, engages in homosexual
conduct, the commander may, based on the totality of
the circumstances, conduct an investigation or inquiry,
and take non-judicial or administrative action or
recommend judicial action, as appropriate.

Ccrmanders are responsible for initiating an
~nvestigation when credible information exists that a
crime or basis for discharge has been committed. The
commander examines the information and decides whether
an Investigation by the Service investigative agency or
a commander inquiry is warranted, or if no action
should be taken,

Harassmept

Commanders are responsible for maintaining good order
and discipline.

All servicemembers will be treated with dignity and
respect. Hostile treatment or violence against a.
servicemember based on a percaption of his or her
sexual orientation will not be tolerated.

07/19 13:54 [TX/RX NO. 1998]
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29 Jan 93 - Presildent' Clinton directéa:SE'(“ZDEF to develop a policy

“ending dlscnrnmanon on the basis. of sexual orientation in -

| determmmg who may serve m the Armed Forces of the Umted States.”

19 Jul 93-SECDEE'_i§suedanew pohcy -

20 Nov 93 Congress p:issed leglslauon ;c'dx_'ls.istent with the new policy

30 Nov 93 Pfésidc;ht Clinton sxgnedthe legislation
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Backgrcund

Statute
(Sectlon 654, Tttle 10)

“(b) POLICY.- A member of the armed forces shall be separated .under
regulations prescrrbed by SECDEF 1f

(1 That the member has engaged in, attempted to enoage in, or s011c1ted
another to engage ina homosexual act or acts .

(2). That the member has stated that he or she is a homosexual or
‘bisexual, or words to that effect, unless there is a further finding . .
that the member has demonstrated that he or she is not a person who
engages in, attempts to engage in, has a propensrty (o engage in,or .
- intends to engage in homosexual acts |

(3) That the member has mamed or attempted to marry a person known
to be of the same blologrcal sex.” i .




Backg rou'nd
- DoD Pollcy
(Effec’uve 28 Feb 1994)

Sep 23,96 16:01 No.004 P.06

e Homosexual conduct 1S grounds for bamng entry into, and for
separation from, the armed forces ~ +*% -

- Con51stent wnth past pohcy and cun‘ent statute

e Homosexual conduct (based on statute)

~ “A homosexual act, statement by the Semce member that
demonstrates a propensnty or 1ntent to engage in homosexual acts,
or a homosexual mamage or attem-' ed_ marriage.” |

-.—.‘

B ) Propensxty 10 engage in homosexual acts means more than an
abstract pre;ference or desue to engage in homosexual acts; it

- lndtcates 4 ltkehdaood that a: PC‘YSOH_ engages in or will engage
g -j: in hqmosexualr s, R
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‘Background
22 Dec 93 - SECDEF 'rel:ea:sed new DoDdlrectlves Congress reviewed DoD
Directives:prior to imple'mentation to ens‘m‘e co'mpliance with intent of the law

® Dxrectwes/lnstructlons/Manuals that changed as a result of the new policys
| DIRECTIVES/INSTRUCTIONS/MANUALS OPR

DoDO 7332. 14 Enhsted Adminis!raﬂ've Separaaons ' OEPM

DoDD 1332 30 Separatron of Regutar Commfss;oned [ OEPM

Officers - =~ A TR

DoDD 1304.26. Qualiﬁca!ion Standardsfor - - AP -
. | Enlistment, Appointment, and Induction e -

DoDD 1332.18, Military Training = = - o |P&R

A

DoDD 6130.9, Physical Standards for Enlisiment”:

DoD! 5505.8, investigations of Sexual Miscondictby |IG, DoD
the Delense Criminal Investigative Organizationsand | =
Other, DoD Law Enforcement Or, rganizations e ]
.| Defense !nvesl:ga:m Service . .. |DIS
- | Manual 20-1 ' : - ' L

® DoD reviewed /approved Services’ regulatzons/dnrectlves/mstrucuons prior to
1mplmentanon Ensured comphance thh law and DoD dxrecuves
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Training

° 21 Dec 93 DoD publlshed Trammg Guldance

— Provided to assxst Serv1ces in the educatlon of
personnel | | o

—~ D1rected trammg focus RS
e Commanders/leaders onentatlon programs
e Legaland personnel staff courses
‘@ Recruiting and_accesslon programs’ )
@ Professional military education/training
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"raining

e DoD rev1ewed/approved SerV1ces Tralmng Plans
Prlor to 1mplementat10n = -

o Apr 95-D0D requested assessments of training
1mp1ementat10n from the Servwes

® May 95- Serv1ces mdlcated full 1mplementat10n of
Tralnmg Plans completed
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Tr a| ni
Army Tramlng Assessment

DoD dlrected training focus

- Commanders/leaders P
e Company g grade and above receive trammg at pre-command courses prior to assuming
command - g = :
- Leoal and personnel admmlstrators ' o
e All policy/legal personnel and JAG omcers recelvc trammg either prnor 1o or 1mmedlately
upon assumption of duues on the local ]cvcl
- Recrumng and accession personnel

e -All recruiters and recruiting unit commanders arc tramcd at Fort Jackson prior to
~assuming their duties - : -

. @ Accession personne] are tramed local]y pnor no or 1mmcd1atcly upon assuming their
duties : - G

- PME S B ;f.:=f.i o
‘o All soldlers are tramed at initial enu‘y Lraxmng and again after the soldier completes 6
- months of actxvc duty -

Assessment methodology _
— Review training. ObJCCthe«S, procedures and f&sults
— Feedback from commanders e




Sep 23,96 16:03 No.004 P.11

(ODASDYMMBPP DREPM

Tralning
A|r Force Tralnmg Assessment

. @ DoD directed training focus |

- Commanders/leaders s
| e Squadron to Wing commanders recexve trammg at Maxwell AFB or local arca
- commanders’ conference prior to or lmmedlately assumlng command
- Legal and personnel admnmstrators e
@ All JAG officers recenve training at a number of specnahzed courses either prior (o or
- immediately upon assumpuon of dutles on the local level

- Recrultmg and accession personnel
e All recrunters receive lrammg wnthm the Recrmlmg Servnce prior to assuming their duties

- PME | _ | L
- @ All enlisted members receive trammg al Basxc M:Iltary Training School and OfflCCl'S
receive training at the commissioning source::
L Training is mcorporated in PME at all levels of both ofﬁcer and enlssted leadership
courses - :

® Assessment methodology

- Reports from AF/] A General Law D1V1sxon a.nd ngatnon staffs and Major
Commands | |
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Trammg
Manne Corps Tralnlng Assessment

® DoD directed trammg focus

- Commanders/lcaders

e Training conducted for all officers at commanders courses. general officer annual symposium, command
and staff college and Amphlbnous Wartare School Tralmng occurs for enlisted leaders at various career

. level schools
- Leoal and personnel admmxstrators e
e _Judge Advocates and leoal admmlstrators are tramod at the Naval Justice School and through local
training programs either prior to or 1mmed1atcly upon assumpuon of dutm on the local level
- Recruiting and accession personnel ' o

® All recruiters receive training at Recruiter School pnor 10 assummg their duucs and subsequently on the
district level on a quarterly basis i

e Training is fully mcorpora(ed at the various Staff Nonoommnssnoncd Olfu.er and Noncommissioned
Officer Academies as well as at all officer PME oourses '

e Units below the battahon/squadron level conduct trammg based on operational and personnel 1empos.

® Assessment methodology
~ Assessed on a decentralized lgvel
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1T a' n |.f g
Navy Tralnmg Assessment

. @ DoD dlrected trammg focus

- Commanders/]eaders -
e AllCO’s at the PCO course prior lo or w1thm 6 months of command

- Leoal and personnel admlmstrators . |
e All JAG officers and chal Admin officers recelve (rammo at the School of Naval Justice
_or via Mobllc Trammg Teams . ' EEREI
— Recrultmg and accessxon personnel :
. @ All recruiters recelve training at the Navy Rocruxtmg Onentatnon Unit prior 10 assuming
their duues | : :
- PME o S ,
~ @ Allenlisted members receive lrammg locally on an annua] basis as part of General
Military Trammg : AT
. o All ofﬁcers receive trammg durmg resndcnt PME

® Assessment methodology |
- Course monitoring and feedback from the smdents
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Statistics

o Homosexual dlscharges and percentage as part of the active duty

torces

o FY91-93 drscharges are all under the old pollcy
e FY94 drscharges are a mixture of cases under both the old and new policies.
e -FY95is the ﬁrst year that contams drscharge data only associated with the

new policy. . -
Fiscal Year To'tal DOD Dischérgei"__[ Percentagg_
1991 [ 949 el 047
1992 708 .039
1993 682 .039
1994 | 597 L 037
1995% | . =600-620%%". =>.039

“Source: Servxces

*The FY 95 number includes minor projections since end of year data has not been finalized.
**The total figure is normalized 10 compensate for ce;(am Air Force dlscharges (hat under the old policy would have been characterized as
“fraudulent enlistment” and are now characterized as “for homosexual conduct™. Under the old policy, recruits who answered “no’ " when asked il
they weee homosexual on enlistment forms and subsequenrly recanted their demals were of(en discharged for fraudulem enllstmem Under the new

policy, xhar quesuon is no longer asked in the enlistment process..,
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- @ Number of successful rebuttals 7 (5 Navy, 2- Air
Force) | B

- Verbal and nonverbal statements create a rebuttable
presumption that the member 1s engagmg n
homosexual acts or has the propensﬁy todo so. The
member has the burden of providing evidence sufficient
to demonstrate that he or she: does not engage in

homosexual acts and does not have the propensity to do

SO. L o |
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@ Implementation has gone-

smoothly

e By-—m -large, tra_mmg prdgrams are 1n place
and workmg The Navy is flnahzmg
recurring tralnlng for saonrs

[ Pohcy 1S belng apphed as 1ntended
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11 FEB 94

ADDITIONAL Q's & A's FOR MR. DORN's DEPOSITION

Q: Is it not true that the rationale for excluding homosexuals
from the military is, essentially, the same as that used in the
past to exclude blacks and other minorities before the Services
were integrated? '

A. - No. There is one important difference. The policy to
exclude blacks and others was based solely on race.

- It excluded people because of who they were and had
nothing to do with conduct.

- There is no particular behavior or set of behaviors
associated with a person's race.-

- On the other hand, the policy regarding homosexuals is
based on conduct.

- People are excluded only because of their conduct. Their
sexual orientation is personal and private.

Q: If your policy is concerned only with conduct, why are people
denied enlistment or separated from the Service if they just say
they are gay?

A: - The key is whether a statement demonstrates intent or
propensity to commit homosexual acts. We do not bar statements
just for the sake of doing so.

- As a matter of military judgment, we have determined that,
generally, a statement that an individual makes that he or she is
a homosexual demonstrales that he or she has (1) engaged in
homosexual acls, (2) is engaging in homosexual acts, or (3) has
the intent or propensity to engage in homosexual acts.

- Such a stLatement gives rise to a presumption, which the
person may rebut. The opporlunity to rebut acts as a safety
valve in cases of possible misunderstanding.
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Q: What does the term, "Propensity," mean, as used in your
regulations? '

A: - . It mcans, "Likelihood."

- (Our regulations define the term as "more than an abstract
preference or desire to engage in homosexual acts; it
[propensity] indicates a likelihood that a person engages in or
will engage in homosexual acts.")

- The term most often comes up in the context of a person's
statement, which gives rise to an inference of likelihood to
commit homosexual acts.
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QUESTION: There have recently been allegations in the media that little has changed in the
DoD policy on homosexual conduct. Are personnel complying with the new policy?

ANSWER: Our people have been trained and are complying with the new policy. We
keep working to ensure that the new policy is clearly understood. Where people have
misunderstood or misapplied the policy, we will take corrective action.

The new policy on homosexual conduct became effective February 28, 1994. Wc have
made extensive efforts to ensurc that those empowered to exccute provisions of the new policy in
their roles as supervisors, administrators, commandcrs and invcstigators have the training that
equips them to fulfill their responsibilities.
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RECID = 9300246
CREDATE = 1993020217
DOCDATE = 19930127

SUBJECT US NAVY COMMANDER REQUESTS POSITION ON PRESIDENTIAL COMMIS ON GAYS
IN MILITARY

KEYWORDS NAVY MP
GAYS IN MILITARY

PERSONS  COY, BETH F

STAFFOFF BELL

STATUS c

FILELOC  WH

FILECODE NONE

UPDATES D003 93022014 LAKE SGD LTR

DISTRIB D001 A BELL C HAHN
D002 A LAKE
DISTRIBC D003 I BELL I HAHN I HALL
I NSC CHRON I PROCTOR

DISPATCHA D003 LA ROCQUE, GENE R
DOCINFO D001 TMP150090069 19930127

LA ROCQUE, GENE R

US NAVY COMMANDER REQUESTS POSITION ON PRESIDENTIAL COMMIS ON GAYS

IN MILITARY

EOINFO:

D002 TMP150240072 19930216

HAHN BELL

LTR FM RADM LA ROCQUE RE HOMOSEXUALS IN MILITARY

EOINFO:

D003 TMP150270008 19930216

LAKE

RESPONSE TO RADM LA ROCQUE LTR RE HOMOSEXUALS IN MILITARY

EOINFO:

END OF DOCUMENT



9302037

RECID
CREDATE
DOCDATE

SUBJECT
KEYWORDS

PERSONS
STAFFQOFF
STATUS
FILELOC
FILECODE
UPDATES
DISTRIB

DISTRIBC
DISPATCHA
DISPATCHI
DOCINFO

DOCUMENT= 4 OF 33 NUMBER OF LINES = 39
9302037

1993033112

19930318

LTR TO PRES FM REP PETERSON RE HOMOSEXUALS IN MILITARY
DEFENSE POLICY co

GAYS IN MILITARY

PETERSON, PETE

HAHN

C

PA

NONE

D004 93041311 PRES SGD LTR

D001 A HAHN C BELL C GOTTEMOELLER

C ROSNER I GROSS I ITOH
I KENNEY
D002 A LAKE
D003 A PRESIDENT
D004 I GROSS I HAHN I NSC CHRON
D004 PETERSON, PETE
D003 VICE PRESIDENT WH CHIEF OF STAFF
D001 TMP150660050 19930318
PETERSON, DOUGLAS
LTR TO PRES FM REP PETERSON RE HOMOSEXUALS IN MILITARY

EOINFO:
D002 TMP150740046 19930401

HAHN BELL

LTR FM REP PETERSON RE HOMOSEXUALS IN MILITARY

EOINFO:

D003 TMP150750072 19930409

LAKE _ PASTER, H

LTR TO PRES FM REP PETE PETERSON RE HOMOSEXUALS IN MILITARY
EOINFO:

D004 TMP150790021 19930412

PRESIDENT :

LTR TO REP PETERSON RE HOMOSEXUALS IN MILITARY
EOINFO:

END OF DOCUMENT



9302158 DOCUMENT= 5 OF 33 NUMBER OF LINES = 27
RECID = 9302158
CREDATE = 1993040214
DOCDATE = 19930316 _
SUBJECT  LTR FM MOTHER OF HOMOSEXUAL US SAILOR KILLED IN OCT 1992
KEYWORDS DEFENSE POLICY NAVY
GAYS IN MILITARY MP
PERSONS HALE, M
STAFFOFF HAHN
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D001 93072114 NFAR PER HAHN
D002 93052411 FOR RECORD PURPOSES
DISTRIB D001 A HAHN C BELL C GOTTEMOELLER
I GROSS I JONES I ROSNER
DISTRIBC D002 I BELL I HAHN I JONES
DOCINFO D001 TMP150680102 19930316

HAJDYS, DOROTHY
LTR FM MOTHER OF HOMOSEXUAL US SAILOR KILLED IN OCT 1992

EOINFO:

D002 TMP151200037 19930416

HERNREICH, N

HERNREICH COVER MEMO TO LTR FM MOTHER OF KILLED SEAMAN SCHINDLER
EOINFO:

END OF DOCUMENT



19302632 DOCUMENT= 6 OF 33 NUMBER OF LINES = 28
RECID = 9302632
CREDATE = 1993042017
DOCDATE = 19930420 _
SUBJECT  PRES MTG W/ SEC ASPIN ON 21 APR RE TAILHOOK / HOMOSEXUALS IN
MILITARY / WOMEN IN COMBAT & DFAS SELECTION PROCESS
KEYWORDS DEFENSE POLICY AP
GAYS IN MILITARY
PERSONS  ASPIN, L
STAFFOFF HAHN
STATUS C
FILELOC PA
FILECODE NONE
UPDATES D002 93042309 NOTED BY PRES
DISTRIB D001 A LAKE
D002 A PRESIDENT
DISTRIBC D002 I BELL I HAHN I NSC CHRON
DOCINFO D001 TMP150860095 19930420
HAHN BELL

PRES MTG W/ SEC ASPIN ON 21 APR RE TAILHOOK / HOMOSEXUALS IN
MILITARY / WOMEN IN COMBAT & DFAS SELECTION PROCESS

EOINFO:

D002 TMP150860118 19930421

LAKE

PRES MTG W/ SEC ASPIN ON 22 APR

EOINFO:

END OF DOCUMENT



9304866 DOCUMENT= 7 OF 33 NUMBER OF LINES = 40

RECID = 9304866

CREDATE = 1993063010

DOCDATE = 19930624 ' '
SUBJECT LTR TO PRES FM SEN BOXER ET AL RE HOMOSEXUALS IN MILITARY
KEYWORDS DEFENSE POLICY GAYS IN MILITARY

co

STAFFOFF HAHN
STATUS C
FILELOC  WH

FILECODE NONE
UPDATES D004 93071609 PRES SGD LTRS
DISTRIB D001 A HAHN C BELL C GOTTEMOELLER
C ROSNER I GROSS I ITOH
I JONES I KENNEY
D002 A LAKE
D003 A PRESIDENT
DISTRIBC D004 I HAHN I NSC CHRON
DISPATCHA D004 LEVIN, CARL M MOSELEY-BRAUN, CAROL
BOXER, BARBARA METZENBAUM, HOWARD M
DOCINFO D001 TMP151570022 19930624
MOSELEY-BRAUN, CAROL BOXER, BARBARA
METZENBAUM, HOWARD M
LTR TO PRES FM SEN BOXER ET AL RE HOMOSEXUALS IN MILITARY

EOINFO:

D002 TMP151660054 19930709

HAHN BELL

LTRS TO PRES FM CONGRESS RE HOMOSEXUALS IN MILITARY
EOINFO:

D003 TMP151700077 19930713

LAKE : PASTER, H

LTRS TO CONGRESS RE HOMOSEXUALS IN MILITARY
EOINFO:

D004 TMP151730009 19930715

PRESIDENT :

PRES REPLY TO SENATORS RE HOMOSEXUALS IN MILITARY
EOINFO:

XREFRDID 9304866 9304883 9306236

END OF DOCUMENT



9304883 DOCUMENT= 8 OF 33 NUMBER OF LINES = 22

RECID = 9304883

CREDATE = 1993063014

DOCDATE = 19930625 .
SUBJECT LTR TO PRES FM SEN LEVIN RE GAYS IN MILITARY
KEYWORDS DEFENSE POLICY CO

GAYS IN MILITARY
STAFFOFF HAHN
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D001 93071408 SEE 9304866 FOR FINAL ACTION

DISTRIB D001 A HAHN C BELL C GOTTEMOELLER
C ROSNER I GROSS I ITOH
I JONES I KENNEY

DOCINFO D001 TMP151570074 19930625
LEVIN, CARL M
LTR TO PRES FM SEN LEVIN RE GAYS IN MILITARY
EOINFO:

XREFRDID 9304866 9304883 9306236

END OF DOCUMENT



9305079 DOCUMENT= - 10 OF 33 NUMBER OF LINES =
RECID = 9305079
CREDATE = 1993071214
DOCDATE = 19930728 _
SUBJECT LTR TO PRES FM REP SCHENK RE GAYS IN MILITARY
KEYWORDS DEFENSE POLICY co
GAYS IN MILITARY
STAFFOFF HAHN
STATUS C
FILELOC WH
FILECODE NONE
UPDATES D003 93073009 PRES SGD LTRS
DISTRIB D001 A HAHN C BELL - C GOTTEMOELLER
C ROSNER I GROSS I ITOH
I JONES I KENNEY
D002 A LAKE
DISTRIBC D003 I GROSS I HAHN I NSC CHRON
DISPATCHA D003 SCHENK, LYNN JOHNSTON, HARRY A
DOCINFO D001 TMP151690054 19930728
SCHENK, LYNN
LTR TO PRES FM REP SCHENK RE GAYS IN MILITARY
EOINFO:
D002 TMP151780058 19930720
HAHN BELL
LTR TO PRES FM REP SCHENK RE HOMOSEXUALS IN MILITARY
EOINFO:
D003 TMP151870006 19930729
PRESIDENT
PRES LTR TO REPS RE HOMOSEXUALS IN MILITARY
EOINFO:
XREFRDID 9305067 9305079 9305364

END OF DOCUMENT



9305067 DOCUMENT= 9 OF 33 NUMBER OF LINES =
RECID = 9305067
CREDATE = 1993071211
DOCDATE = 19930701 ,
SUBJECT LTR TO PRES FM REP JOHNSTON RE GAYS IN MILITARY
KEYWORDS DEFENSE POLICY GAYS IN MILITARY
co :
STAFFOFF  HAHN
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D002 93072608 SEE 9305079 FOR FINAL ACTION
DISTRIB D001 A HAHN C BELL C GOTTEMOELLER
C ROSNER T GROSS I ITOH
I JONES I KENNEY
D002 A LAKE
DOCINFO D001 TMP151690026 19930701
JOHNSTON, HARRY A
LTR TO PRES FM REP JOHNSTON RE GAYS IN MILITARY
EQINFO:
D002 TMP151780060 19930720
HAHN BELL
LTR TO PRES FM REP JOHNSTON RE HOMOSEXUALS IN MILITARY
EQINFO:
XREFRDID 9305067 9305079 9305364

END OF DOCUMENT



DOCUMENT= 11 OF 33 NUMBER OF LINES = 22

9305364
RECID = 9305364
CREDATE = 1993072214
DOCDATE = 19930714 _
SUBJECT LTR TO PRES FM REP SHENCK RE GAYS IN MILITARY
KEYWORDS DEFENSE POLICY GAYS IN MILITARY
co
STAFFOFF  HAHN
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D001 93072608 SEE 9305079 FOR FINAL ACTION
DISTRIB D001 A HAHN C BELL C GOTTEMOELLER
C ROSNER I GROSS I ITOH
I JONES I KENNEY
DOCINFO D001 TMP151790047 19930714
SCHENK, LYNN
LTR TO PRES FM REP SHENCK RE GAYS IN MILITARY
EOINFO:
XREFRDID 9305067 9305079 9305364

END OF DOCUMENT



9306763 DOCUMENT= 13 OF 33 NUMBER OF LINES = 20

RECID = 9306763

CREDATE = 1993090907

DOCDATE = 19930909
SUBJECT  REPONSE TO INCOMING LTRS RE HOMOSEXUALS IN MILITARY
KEYWORDS DEFENSE POLICY GAYS IN MILITARY
STAFFOFF ITOH
STATUS C
FILELOC  PA

FILECODE NONE

UPDATES D001 93090911 KENNEY SGD MEMO

DISTRIB DO01 A ITOH

DISTRIBC D001 I EXECSEC

DISPATCHA D001 PODESTA, J

DOCINFO D001 TMP152280004 19930909
ITCH
REPONSE TO INCOMING LTRS RE HOMOSEXUALS IN MILITARY
EOINFO:

END OF DOCUMENT



9305553 DOCUMENT= 14 OF 33 NUMBER OF LINES = 35

RECID = 9305553
CREDATE = 1993072715
DOCDATE = 19930707

SUBJECT REQUEST PRES MEET W/ MILITARY COALITION RE GAYS & LESBIANS
IN THE MILITARY

KEYWORDS DEFENSE POLICY ARMY
NAVY AP
GAYS IN MILITARY

STAFFOFF HAHN

STATUS C

FILELOC WH

FILECODE NONE

UPDATES D003 93080207 KENNEY SGD MEMO

DISTRIB D001 A HAHN C BELL I BERGER
I EMERY I HALL I HILLIARD
I ITOH I KENNEY I SIGLER
D002 A ITOH
DISTRIBC D003 I EXECSEC I HAHN

DISPATCHA D003 HALE, M
DOCINFO D001 TMP151840083 19930707 019370

HALE, M

REQUEST PRES MEET W/ MILITARY COALITION RE GAYS & LESBIANS

IN THE MILITARY

EOINFO:

D002 TMP151870044 19930729

HAHN BELL

PRES MTG W/ LEADERSHIP OF MILITARY COALITION

EQINFO:

D003 TMP151900002 19930730

ITOH

MTG W/ LEADERSHIP OF MILITARY COALITION

EOINFO:

END OF DOCUMENT



9305365

RECID
CREDATE
DOCDATE

SUBJECT
KEYWORDS

STAFFOFF
STATUS
FILELOC
FILECODE
UPDATES
DISTRIB

DISTRIBC

DISPATCHA
DISPATCHI
DOCINFO

DOCUMENT= 17 OF ‘33 NUMBER OF LINES = 39

9305365

1993072214

19930714 _

LTR TO PRES FM SEN JEFFORDS RE GAYS IN MILITARY

DEFENSE POLICY co

GAYS IN MILITARY

HAHN

C

WH

NONE

D004 93080220 PRES SGD LTR

D001 A HAHN C BELL C GOTTEMOELLER
C ROSNER I GROSS I ITOH
I JONES I KENNEY

D002 A LAKE
A
I

D003 PRESIDENT

D004 BELL I HAHN I NSC CHRON
I ROSNER

D004 JEFFORDS, JAMES M

D003 VICE PRESIDENT WH CHIEF OF STAFF

D001 TMP151790049 19930714

JEFFORDS, JAMES M

LTR TO PRES FM SEN JEFFORDS RE GAYS IN MILITARY

EOINFO:

D002 TMP151850030 19930723

HAHN BELL

LTR TO SEN JEFFORDS RE HOMOSEXUALS IN MILITARY

EOQINFO:

D003 TMP151880014 19930731

LAKE . PASTER, H

PRES REPLY TO LTR FM SEN JEFFORDS RE HOMOSEXUALS IN MILITARY

EOINFO:

D004 TMP151900110 19930802

PRESIDENT

PRES REPLY TO LTR FM SEN JEFFORDS RE HOMOSEXUALS IN MILITARY

EOINFO:

END OF DOCUMENT -



9305212 DOCUMENT= 19 OF 33 NUMBER OF LINES = 48
RECID = 9305212
CREDATE = 1993071518
DOCDATE = 19930625
SUBJECT LTR TO PRES FM SEN NUNN RE NEW YORK TIMES ARTICLE ON COURT MARTIAL
OF TWO AIR FORCE OFFICERS ON SODOMY CHARGES
KEYWORDS DEFENSE POLICY AIR FORCE
GAYS IN MILITARY o
PERSONS  CARLYLE, TROY TURNER, LUTHER S
STAFFOFF  HAHN
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D005 93080509 PRES SGD LTR
DISTRIB D001 A HAHN C BELL C JONES
C ROSNER I GROSS I ITOH
I KENNEY
D003 A LAKE
D004 A PRESIDENT
DISTRIBC D005 I BELL I HAHN I NSC CHRON
I ROSNER
DISPATCHA D005 NUNN, SAM
DISPATCHI D004 VICE PRESIDENT WH CHIEF OF STAFF
DOCINFO D001 TMP151720054 19930625
NUNN, SAM

LTR TO PRES FM SEN NUNN RE NEW YORK TIMES ARTICLE ON COURT MARTIAL
OF TWO AIR FORCE OFFICERS ON SODOMY CHARGES

EQINFO:

D002 TMP151720055 19930712

PASTER, H

PRES CORRESPONDENCE TRANSMITTAL MEMO

EOINFO:

D003 TMP151780057 19930719

HAHN BELL

LTR TO PRES FM SEN NUNN RE COURT MARTIAL OF TWO AIR FORCE OFFICERS
EOINFO:

D004 TMP151840066 19930727

LAKE PASTER, H

PRES REPLY TO LTR FM SEN NUNN RE COURTS-MARTIAL OF TWO AIR FORCE
OFFICERS

EOINFO:

D005 TMP151930031 19930729

PRESIDENT

"PRES REPLY TO SEN NUNN RE NY TIMES ARTICLE ON COURT MARTIAL OF 2 AIR
FORCE OFFICERS ON SODOMY CHARGES

EOQOINFO:

END OF DOCUMENT



9300113 DOCUMENT= 22 OF 33 NUMBER OF LINES = 22
RECID = 9300113
CREDATE = 1993012715
DOCDATE = 19930127 .
SUBJECT SEN NUNN STATEMENT RE HOMOSEXUALS IN ARMED FORCES
KEYWORDS DEFENSE POLICY CONGRESSIONAL
GAYS IN MILITARY
PERSONS NUNN, SAM
STAFFOFF HAHN
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D001 93012813 NOTED BY LAKE
DISTRIB D001 A LAKE
DISTRIBC D001 I BELL I HAHN I NSC CHRON
DOCINFO D001 TMP150030046 19930127
HAHN BELL
SEN NUNN STATEMENT RE HOMOSEXUALS IN ARMED FORCES
EOINFO:
XREFRDID 9300101 9300113

END OF DOCUMENT



9308689

RECID
CREDATE

DOCUMENT= 23 OF 33 NUMBER OF LINES = 42
9308689
1993110509

DOCDATE = 19931027

SUBJECT

KEYWORDS

STAFFOFF
STATUS
FILELOC
FILECODE
UPDATES

DISTRIB

DISTRIBC

DISPATCHA
DISPATCHI
DOCINFO

LTR FM SEN BOXER TO PRES RE MY EXTREME DISAPPOINTMENT W/ YOUR ADMIN
EMERGENCY REQUEST TO SUPREME COURT INTERVENE TO IN POLICY IN GAYS
DEFENSE POLICY co
GAYS IN MILITARY
HAHN
C
WH
NONE
D004 93122220 PRESIDENT SGD LTR
93122220 FOR DISPATCH WH STRIPPING DESK
D001 A HAHN C BELL C ROSNER
I GROSS I ITOH I KENNEY
I WALKER
D002 A LAKE
D003 A PRESIDENT
D004 A WH STRIPPING DESK I HAHN I NSC CHRON
I ROSNER
D004 BOXER, BARBARA WH STRIPPING DESK
D003 VICE PRESIDENT WH CHIEF OF STAFF
D001 TMP152850017 19931027
BOXER, BARBARA
LTR FM SEN BOXER TO PRES RE MY EXTREME DISAPPOINTMENT W/ YOUR ADMIN
EMERGENCY REQUEST TO SUPREME COURT INTERVENE TO IN POLICY IN .GAYS
EOINFO:
D002 TMP153270088 19931216

HAHN BELL

LTR FM SEN BOXER RE HOMOSEXUALS IN MILITARY
EOQINFO:

D003 TMP153310104 19931221

LAKE PASTER, H

PRES REPLY TO SEN BOXER RE HOMOSEXUALS IN MILITARY
EOINFO:

.D004 TMP153320116 19931222

PRESIDENT
PRES REPLY TO SEN BOXER RE CASE OF HOMOSEXUALS IN MILITARY
EOQINFO:

END OF DOCUMENT



9306233 DOCUMENT= 25 OF 33 NUMBER OF LINES = 43

RECID = 9306233

CREDATE = 1993081812

DOCDATE = 19930818 _
SUBJECT LTR TO RETIRED FLAG OFFICERS RE POLICY ON HOMOSEXUALS IN MILITARY
KEYWORDS NAVY DEFENSE POLICY

GAYS IN MILITARY
STAFFOFF HAHN
STATUS C
FILELOC PA
FILECODE NONE
UPDATES D003 93091007 PRES SGD LTRS

93091008 FOR DISPATCH WH STRIPPING DESK

DISTRIB D001 A LAKE

D002 A PRESIDENT

DISTRIBC D003 A WH STRIPPING DESK I BELL I HABN
I NSC CHRON
DISPATCHA D003 DUGAN, MICHAEL AITLIN, HUGH S
BROOKS, THOMAS A CLARK, ARTHUR
DORMAN, CRAIG FLYNN, CATHAL L
FOOTE, E PAT KINNARD, DOUGLAS
ODOM, WILLIAM E REALS, GAIL
ROBERTSON, H B SEAWELL, WILLIAM T
TAYLOR, JAMES TRULY, RICHARD H
TURNER, STANSFIELD WEBER, VERN
WALLER, CALVIN A H WICKHAM, JOHN A
WOERNER, FRED F WOODMANSEE, JOHN W
TRAINOR, MICK SMITH, PERRY
COMFORT, CLAY WH STRIPPING DESK
DOCINFO D001 TMP152060050 19930818
HAHN BELL
LTR TO RETIRED FLAG OFFICERS RE POLICY ON HOMOSEXUALS IN MILITARY
EOQINFO:
D002 TMP152120036 19930824
LAKE
LTR TO RETIRED FLAG OFFICERS RE POLICY ON HOMOSEXUALS IN MILITARY
EOINFO:
D003 TMP152290004 19930901
PRESIDENT
PRES LTRS TO RETIRED FLAG OFFICERS RE POLICY OF GAYS IN MILITARY
EOINFO:

END OF DOCUMENT



9402082 DOCUMENT= 26 OF 33 NUMBER OF LINES = 31

RECID = 9402082

CREDATE = 1994032107

DOCDATE = 19940319 _
SUBJECT  PRES QUESTION ON ARTICLE RE GAYS IN MILITARY
KEYWORDS GAYS IN MILITARY MEDIA
STAFFOFF HAHN
STATUS C
FILELOC WH

FILECODE NONE
UPDATES D003 94032513 NOTED BY PRESIDENT
DISTRIB D001 A HAHN C STEINBERG I BELL
D002 A LAKE
D003 A PRESIDENT
DISTRIBC D003 I'NSC CHRON
DISPATCHI D003 VICE PRESIDENT WH CHIEF OF STAFF
DOCINFO D001 TMP154210001 19940319
PRESIDENT
PRES QUESTION ON ARTICLE RE GAYS IN MILITARY
EOINFO:
D002 TMP154230109 19940321
HAHN BELL
RECOUPMENT OF SCHOLARSHIPS & BONUSES
EOINFO:
D003 TMP154230110 19940323
LAKE :
REPLY TO PRES QUESTION RE RECOUPMENT OF SCHOLARSHIPS & BONUSES FOR
HOMOSEXUALS DISCHARGED FM ARMED SERVICES
EOINFO:

END OF DOCUMENT



9400269 DOCUMENT= 27 OF 33 NUMBER OF LINES = 43
RECID = 9400269
CREDATE = 1994011211
DOCDATE = 19940106 .
SUBJECT LTR TO PRES FM SENS THURMOND & COATS RE HOMOSEXUALS IN MILITARY
KEYWORDS DEFENSE POLICY co
GAYS IN MILITARY
STAFFOFF HAHN
STATUS C
FILELOGC WH
FILECODE NONE
UPDATES D004 94032415 PRESIDENT SGD LTRS
94032415 FOR DISPATCH WH STRIPPING DESK
94080216 ORIGINALS RETURNED TO NSC/S
DISTRIB D001 A HAHN C BELL C ROSNER
I GROSS I ITOH I KENNEY
I WALKER
D002 A LAKE
D003 A PRESIDENT
DISTRIBC D004 A WH STRIPPING DESK I BELL , I HAHN
I KRECZKO I NSC CHRON I ROSNER
DISPATCHA D001 DEFENSE
D004 THURMOND, STROM COATS, DAN
WH STRIPPING DESK
DISPATCHI D003 VICE PRESIDENT WH CHIEF OF STAFF
DOCINFO D001 TMP153530029 19940106
THURMOND, STROM COATS, DAN
LTR TO PRES FM SENS THURMOND & COATS RE HOMOSEXUALS IN MILITARY
EOINFO:
D002 TMP154070065 19940303
HAHN BELL
LTR TO PRES FM SEN THURMOND & COATS RE HOMOSEXUALS IN MILITARY
EOQINFO:
D003 TMP154170129 19940317
LAKE :

REPLY TO SENS THURMOND & COATS RE HOMOSEXUALS IN MILITARY
EOINFO:

""D004 TMP154240074 19940323

PRESIDENT
LTRS TO SENS THURMOND & COATS RE HOMOSEXUALS IN MILITARY
EOINFO:

END OF DOCUMENT



9405440 DOCUMENT= 28 OF - 33 NUMBER OF LINES =

RECID = 9405440
CREDATE = 1994070708
DOCDATE = 19940707

SUBJECT  ADMIN POLICY ON GAYS IN MILITARY
KEYWORDS GAYS IN MILITARY
STAFFOFF BELL
STATUS C
FILELOC  WH
FILECODE NONE
UPDATES D001 94070817 NOTED BY BERGER
DISTRIB D001 A LAKE
DISTRIBC D001 I NSC CHRON
DOCINFO D001 TMP155290001 19940707
BELL
ADMIN POLICY ON GAYS IN MILITARY
EOQINFO:

END OF DOCUMENT

19



9407218 - DOCUMENT= 29 OF 33 NUMBER OF LINES = 32

RECID = 9407218
-CREDATE = 1994090820
DOCDATE = 19940908

SUBJECT  REQUEST INFO MEMO RE WASHINGTON TIMES ARTICLE NAVY OFFICERS BALK
AT PRO - GAY SEMINAR

KEYWORDS GAYS IN MILITARY MEDIA

STAFFOFF BELL

STATUS C

FILELOC WH

FILECODE NONE

UPDATES D003 94091614 NOTED BY PRESIDENT

DISTRIB D001 A BELL C HAHN C ROSS
D002 A LAKE
D003 A PRESIDENT

DISTRIBC D003 I NSC .CHRON

DISPATCHI D003 VICE PRESIDENT WH CHIEF OF STAFF
DOCINFO D001 TMP155920094 19940908
LAKE

REQUEST INFO MEMO RE WASHINGTON TIMES ARTICLE NAVY OFFICERS BALK
AT PRO - GAY SEMINAR

EOINFO: '

D002 TMP155960013 19940909

BELL '

INFO MEMO ON WASHINGTON TIMES ARTICLE RE GAYS IN MILITARY
EOQINFO:

D003 TMP157400034 19940914

LAKE :

WASHINGTON TIMES ARTICLE ON NAVY OFFICERS BALK AT PRO-GAY SEMINAR
EOINFO:

END OF DOCUMENT



9409437 DOCUMENT= 30 OF 33 NUMBER OF LINES = 31
RECID = 9409437
CREDATE 1994112816
DOCDATE = 19941127
SUBJECT  PRES NOTES ON WASHINGTON TIMES ARTICLE ON GAYS IN MILITARY
KEYWORDS GAYS IN MILITARY MEDIA
STAFFOFF BELL
STATUS C
FILELOC WH
FILECODE NONE
UPDATES D003 94122012 NOTED BY PRESIDENT
DISTRIB D001 A BELL C ROSS I LAKE
I SESTAK '
D002 A LAKE
D003 A PRESIDENT
DISTRIBC D003 I BELL I NSC CHRON
DISPATCHI D003 VICE PRESIDENT WH CHIEF OF STAFF
DOCINFO D001 TMP156730082 19941127
PRESIDENT
PRES NOTES ON WASHINGTON TIMES ‘ARTICLE ON GAYS IN MILITARY
EOINFO:
D002 TMP156900056 19941214
BELL
PRES QUESTIONS RE GAYS IN MILITARY DISCHARGES
EOINFO:
D003 TMP156900057 19941215
LAKE
ARTICLE ON GAYS IN MILITARY
EOINFO:

END OF DOCUMENT



9306236
RECID
CREDATE
DOCDATE

SUBJECT

KEYWORDS

DOCUMENT=
9306236
1993081814
19930811

DEFENSE POLICY
GAYS IN MILITARY
STAFFOF¥ HAHRN
STATUS C
FILELOC WH
FILECODE NONE
UPDATES D002

D004
DISTRIB D001 A HAHN
ROSNER
JONES
LAKE
PRESIDENT
BELL

I ROSNER

C
I
D002 A
D003 A

DISTRIBC D004 I

DISPATCHA
DISPATCHI
DOCINFO

D004
D003
D001 TMP152060063
BOXER, BARBARA

32 OF 33 NUMBER OF LINES = 42

LTR TO PRES FM SEN BOXER RE GAYS & LESBIANS IN MILITARY

CcO

95030216 ORIGINALS RETURNED TO NSC/S
93101219 PRES SGD LTR

C GOTTEMOELLER
I ITOH

C BELL
I GROSS
I KENNEY

I HAHN I NSC CHRON

BOXER, BARBARA
VICE PRESIDENT

WH CHIEF OF STAFF
19930811

LTR TO PRES FM SEN BOXER RE GAYS & LESBIANS IN MILITARY

EOINFO:

D002 TMP152490148
HAHN

PRES REPLY TO LTR
EOINFO:

D003 TMP152540057
LAKE
STEPHANOPOULOS, G
PRES REPLY TO LTR
EOINFO:

D004 TMP152610129
PRESIDENT

PRES REPLY TO LTR
EOINFO:

XREFRDID 9304866 9304883

19930930
RE GAYS IN MILITARY

19931005
PASTER, H

FM SEN BOXER RE HOMOSEXUALS IN MILITARY
19931012
FM SEN BOXER RE HOMOSEXUALS IN MILITARY

9306236 -

END OF DOCUMENT



9304738 DOCUMENT= 21 OF 33 NUMBER OF LINES = 73

RECID = 9304738

CREDATE = 1993062810

DOCDATE = 19930624 .
SUBJECT LTR TO PRES FM REP SCHROEDER ET AL RE HOMOSEXUALS IN MILITARY
KEYWORDS GAYS IN MILITARY . DEFENSE POLICY

co

STAFFOFF HAHN
STATUS C
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