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A ŜERVlGMEMBERSifcUriaeKA^̂  
MdUary Jusbcejyou have the nght to remain silent aud to consult', 
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"SLDN has repeatedly 
forced the Pentagon 
not Just to take notice 
but to change." 
Deb Price, The Detroit News, April 25, 1998 
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NeuJ Cases. SLDN opened 70 new cases this past quarter. 

SLDN maintained an average of 123 open cases each day. 

Fentagon Issues Report Responding to SLDN Findings. 
In April, the Secretary of Defense made public a year-long study 
of "Don't Ask, Don't Tell, Don't Pursue" ordered as a direct result 
of SLDN's Third Annual Report on the pohcy, released in 
Februar)' 1997. While their report has numerous shortcomings, it 
contains a number of promising recommendations that respond 
directly lo SLDN's concems including: 

Reissue Guidance on An t i -Gay Harassment and 
Lesbian-Baiting. This responds to SLDN's documented 
reports of increased harassment and evidence that the services 
failed to distribute the Dom memo on anti-gay harassment and 
lesbian-baiting obtained by SLDN last year. The Chief of Naval 
Operations has already implemented this recommendation. 

Cease Use of Pre-trial Agreements to Ferret Out Gays. 

The Pentagon adopted a new policy to end the use of pre-trial 
agreements to cajole service members facing criminal penal­
ties into snitching against suspected gay service members in 
exchange for more lenient treatment. The Pentagon s promise 
comes in response to SLDN's work the past tvvo years on the 
case of the Hawaii 17. In that case, the Air Force agreed to 
reduce the sentence of an airman from life to twenty months 
on the sole condition that he accuse others as gay The airman 
accused 17 members. Tiie Air Force discharged all of those 
named in its service. 

Clar i fy That Health Care Providers Are Not Required 
To Tum I n Gays. The Department of Defense stated for the 
first time that health care providers are not required to tum in 
gay people. The promise is a small step forward in SLDN's 

attempt to stop the military from using private conversations as a 
basis for investigation or discharge. The Pentagon's move comes 
in response to a number of SLDN cases including that of former 
Marine Corporal Kevin Blaesing, who was tumed in by his Navy 
psychiatrist simply for asking questions about homosexuality. 

N a v y Drops A p p e a l o f McVeigh Case. In an historic break­
through, the Navy agreed to settle the case of Master Chief Petty 
Officer Timothy R. McVeigh on his terms. The setdement allows 
McVeigh to retire witli fiill pension benefits. Importantly, it also pre­
serves the first and only federal court precedent that the 
military services must obey the limits to investigations under "Don't 
Ask, Don't Tell, Don't Pursue" and federal privacy la\y under the 
Electronic Communications Privacy Act. SLDN has assisted 
McVeigh since last September and served as co-counsel to Chris Wolf 
at Proskauer, Rose, LLP in federal court. 

McVeigh Is Promoted. Weeks before the Navy dropped its 
appeal of McVeigh's case, officials agreed to promote McVeigh, as he 
deserved, fi-om Senior Chief to Master Chief . Petty Officer, the 
highest enlisted rank. 

A O L Settles Dispute W i t h McVeigh. McVeigh settled his dis­
pute with America Online. The terms were not disclosed. The day 
McVeigh arrived in federal court challenging the Navy's attempt to 
discharge him, AOL released a statement admitting to human error in 
releasing infomiation about him to the Navy. AOL also pubLshed die 
results of an intemal investigation showing that the "Navy deliber­
ately ignored both federal law and well-established procedures for 
handling govemment inquiries about AOL members." AOL has 
subsequentiy announced new measures to ensure subscriber privacy 

Holmes Wins. A CaUfomia Superior Court judge ruled on June 18, 
1998 that denial of state employment in the Califomia National Guard 
for being gay violates the State of Califomia Constitution's guarantee 
of equal protection. The judge also certified as a class all gays, lesbians 
and bisexuals serving in the Califomia National Guard. The challenge 
was brought by former Lieutenant Andy Holmes and his counsel at 
Howard, Rice, Nemerovski, Canady, Falk & Rabkin in San Francisco. 

Gay Service Members Retained. SLDN assisted four 
service members in keeping their careers after they came out to their 

commanders or were accused of being gay 

SLDN Defends Army Wife. SLDN saved another woman's 
career after she was alleged to have had an affair with another 
woman. The board agreed that, even if die accusation had been 
hue, a one-time incident of homosexual conduct was an insuffi­
cient basis for discharge. 

SLDN Helps Overturn Other Than Honorable 
Discharge. SLDN convinced a Marine Corps commander to 
change his recommendation of an other than honorable discharge 
for a Marine who came out to him. The gay Marine will now 
receive a fiilly honorable discharge. 

SLDN Trains Service Members in Southeast. SLDN 
staff members Kelly Corbett and Danny Reed, and legal associate 
Jeff Cleghorn trained service members about their legal rights in 
Norfolk, VA; Fayetteville, NC; Pensacola, FL; and Atlanta, GA. 

Serving W i t h Pr ide Grows. SLDN held annual "Serving 
With Pride" events in Miami, FL; Southampton, NY; Chicago, IL; 
Los Angeles, CA; and Washington, D.C. Many tiianks to all who 
made these events a ti-emendous success. 

A d d i t i o n a l H i g h l i g h t s : (I) Dixon and Michelle received die 
Kevin Larkin Memorial Award for Public Service from the 
Massachusetts Lesbian and Gay Bar Association; (2) Kelly spoke at 
Tulane University, the University of North Carolina, the 
University of Virginia Law School and the Twenties Group in 
Washington, D.C; (3) Congratulations to die gay veterans at the 
Alexander Hamilton Post for settiing their discrimination claim 
against the American Legion before the San Francisco Human 
Rights Commission; (4) Former Air Force Captain and federal 
plaintiff; Rich Richenberg, joined SLDN's staff as Director of 
Infomiation Systems & Adminish-ation; and (5) Ann Lipton of 
Harvard Law School and former sailor Laura Stratton of Golden 
Gate Law School joined SLDN as summer legal associates. 

How You Can Help 
•k Contribute Stock. No capital gains plus a tax break! 
•k Make a Bequest. The way to keep on giving! 
• Obtain Matching Gift From Your Employer. Double or triple your 

gift! 
• Designate SLDN in the CFC or United Way Campaigns. CFC 

#2259. Please look for us in United Way brochures or write in our 
name. 

• Join SLDN's E-mail Aciion Alert list. Your voice makes a difference! 
• Distribute Schindler Petition Cards. Annual clemency board in 

October! 
• Organize Volunteers For Next Year's Pride Days. Service members 

need your outreach! 
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Wednesday, July 29, 1998 

Court Reinstates Navy Man Discharged in 1994 

WASHINGTON ~ In a ruling that could affect a wide variety of cases, 
the Navy Times reports a federal judge has decreed service members who 
face discharge on suspicion of being gay or lesbian must be given the 
chance to prove they should be allowed to remain in uniform. 

A Navy panel charged with determining Lt. Steven Kindred's fitness for 
duty wrongly prevented him from trying to prove that gay experiences 
earlier in his career would not recur, ruled Judge James T. Turner of 
the U.S. Court of Federal Claims in a forthcoming (July 8) opinion. 

Turner ordered the Navy must reinstate Kindred, a 17-year veteran with 
prior enlisted service, retroactive to July 29, 1994, the date of his 
discharge. Any reference to the discharge must be expunged from the 
officer's record as well, the judge ruled. 

The impact of the opinion could force future military juries and 
boards to consider more carefully service members' contention that 
they will meet standards for service, under regulations that address 
the criteria for discharging gays, the Navy Times says. 

"It will certainly impact every significant case for which members are 
being processed for homosexuality," said civilian lawyer David P. 
Shelton, a former Navy staff judge advocate. 

"The Navy has to follow the rules," said C. Dixon Osburn of the 
Servicemembers Legal Defense Network, an advocacy group has 
represented hundreds of people charged with violating the 1993 "don't 
ask, don't tell, don't pursue" regulation. 

"Under both 'don't ask, don't tell, don't pursue' and the prior 



policy, the services need to provide pretty sound reasons upon which 
to base the discharge," Osburn said. 

"We've complained for the last five years that 'don't ask, don't tell' 
discharges are pro forma rubber stamps," Osburn told the Navy Times. 
"Our hope out of this case is that each service will take more care" 
when they evaluate evidence, he said. 

The Justice Department has not yet announced if the government will 
appeal the decision. 

= = = = = = = = = = Distributed through the GLBT-NEWS mailing list = = 
To unsubscribe, send a message containing only "unsubscribe" in the 
message body (NOT subject) to the address: glbt-news-request@duh.org 



Servicemembers Legal Defense Netiuork 
• • • • • 

To: SLDN Supporters 

From: Michelle M. Benecke, Co-Executive Director 
C. Dixon Osburn, Co-Executive Director 

Re: Â evi-' York Times Magazine cover story 

Date: .Iune29, 1998 

Please find enclosed a copy of the Sunday, June 28, 1998, New York Times 
Magazine cover story on the covert lives and private struggles of gay men, lesbians and 
bisexuals serving in the military. It details the pain and anguish facing those who serve 
under "Don't Ask, Don't Tell. Don't Pursue," as well as the pride they have serving our 
country. 

Primary sources for the article included Michelle; SLDN Board Co-Chair and 
former Marine Corps fighter pilot, Tom Carpenter; two SLDN honorary Co-Chairs, 
Brigadier General (Ret.) Pat Foote and Major General (Ret.) Vance Coleman; and SLDN 
clients such as former Senior Airman Sonya Harden. 

This is the first piece on gays in the military done by the New York Times 
Magazine since its coverage of the murder of Allen Schindler. And this is one of the 
most comprehensive articles on gays, lesbians and bisexuals serving our country today. 

Thank you for your support. 

PC. Box 65:M)i , Wasliingron, DC 200.S5 * 202.328.3244 * 202.797.1635 Fnx • sldny'slJn.org * littp://www.slcln.org 
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For this officer, ^ 3 ^ ^ 
as for countless _ 

other homosexuals ' 
in the military, 

'Don't Ask, Don t Teir 
is hell. 

By Jennifer Egan 



Don't Ask, 
Don't Tell" 
ias created 
3 world 
of fear and 
[leccit, 
alienating 
R. and his 
friends from 
iheir fellow 
servicemeti — 
:inii from the 
i'.ivilian gay 
world too. 

B before R., J Marint? Corps olficer, leaves Camp PerulLli(.>n, hc ch.iii^cs out ot the si.irchctl 
camouflage buir lhat is the cverv'day uni form of marines into "civvit-.s" — in R.'s case, leans 
and aT-shirt. It is normal for a marine lo change clothes before kavin i ; ihe base; by .shedding; 
his "caniniies," R. leaves behind the obli^;jt ion to salute other inaiines in un i iorm But tor R., 
the chanj;e is also symbolic: as a marine who is gay. he look.s forw-ard to the end t)f each workday 
as a reprievf f rom hiding pan of himself f rom evcrj'one around him. 

Most davs, the marines in R.'s battalion are not in the tield but at their desks in a modest 
office building, set amid scrubby Southern California coa.stland. where images ot wivi-s and 
crinkly faced infants smile trom picture frames and computer screens. In R.'s office, the decor 
is strictly mil i tarv: photographs of his various units o\er the 12 )ears lie lias been a m.irme. 
a picture of the general whom he served as an aide — a demanding and highly prestigious 
job. (R. has also been a commanding officer, bearing ultimate responsibility lor a unit.) R. 
wishes he could place on his desk a photograph of Davi i l . a civilian mechanical engineer 
and his partner of three years, but a m.in's picture would almost certainly kindle suspicicMis. 
Even a personal telephone call f rom a man niiglit bo considered uitusual. so David almost 
never calls R. at his of l ice, where a single phone line ser\es dozens of marmes. 

Yet despite these and a mult i tude of other precautions, he worries that some men in !iis 
unit suspect that he is gay — in part because he is over 30 and unmarried; in part because 
years of hiding have made him deeply paranoid. "Sometimes I feel like they can look a: me 
and just te l l , " says R., who would speak wi th me. and allow me mto his life, on condituin 
that I refer tn him only by one of his initials. (Other gay mil i tar) ' personnel 1 intervii-wed 

Photographs by Mall N a h u r l a 

By Jennifer Egan 



for this anicle similarly requested anonymity.) 
Driving from Camp Pendeiton into San Diego, 

40 miles south, R. grows visibly more relaxed. 
He has a CaLfomia tan, deep-set eyes and the 
sturdy build characteristic of marines, along with 
a large Manne Corps tattoo — eagle, globe and 
anchor. A vigorous, sociable man, he is full of 
plans. After work tomorrow, he will make the 
two-hour drive nonh to David's house in Los 
Angeles, as he does each weekend. On Sunday, 
they will go to brunch at the home of a gay Ma­
rine officer. In a couple of weeks, R. will accom­
pany his batulion to "the desen," Twenr>'nine 
Palms, a Marine base outside Palm Springs where 
field training exercises are performed. From 
there he will head into Palm Springs for the an­
nual White Pany, a large all-night gay dance. 

This constant switching between mutually ex­
clusive worlds can have some odd, hallucinaton-
effects, R. says: "Several times I've met someone 
on base and wondered. Haven't I seen him at a 
bar? .\nd then I've seen people at bars and 
thought I recognized them from the base. ^X'hen 
1 see someone at the mall, I can't remember 
where I know them from." 

R. joined the Mannes as a teen-ager and is 
fiercely loval to the Corps, particularly to the 
enlisted men who answer to him — "my ma­
rines," he calls them, and adds. "I 'm a manne 
first and gav second." His career has been stellar; 
he is what is known in the Corps as a "mus­
tang," an enlisted marine who crossed over to 
become a commissioned officer. "Now that I've 
been a commanding officer and a general's aide, 
sky's the limit," hc says. Militan.- retirement, 
which can begin after 2C years, would allow him 
to draw half his base pay for the rest of his life. 
But R. plans to leave the Marines at the end of 
his current commission. The reason is simple. 
"I 'm fed up," he savs, "with having to hide." 

It has been more than four years since the poli­
cy known as "Don't Ask. Don't Tell, Don't Pur­
sue" went into effect. This policy was a compro­
mise eked out among the White House, Con­
gress and the Pentagon after President Clinton's 
announcement of his intention to lift the ban on 
homosexuals in the military — a ban that prohib­
ited homosexuals from serving under any cir-
cumsunces — set off a firestorm of opposition. 
Under "Don't Ask, Don't Tell," homosexuals 
(and bisexuals) may serve as long as they tell no 
one about their sexual orientation, refrain from 
"homosexual acts" and forgo homosexual mar-
nage. The policy bars the military from question­
ing service members about their sexual orienta­
tion or investigating them without credible 
infonnation that they have engaged in homosex­
ual conduct. The stated goal of the policy is to 
allow homosexuals to serve while preserving mo-

Jmnifer Egan, a novelist, has wntten for The Times 
Magazine about teen-age fashion models and 
•young women who cut themselves. 
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rale and unit cohesion, which the militar}' be­
lieves would bd impaired by the presence ot 
openly gav soldiers. But "Don't Ask, Don't Tell" 
forces a difficult choice upon homosexuals: in 
order to serve, they must either do without sex, 
romance and companionship or live uncelibate 
lives and lie about it — breaking the law and for­
feiting their careers if they arc caught. 

Two months ago, the Pentagon issued figures 
indicating that the number of homosexuals dis­
charged — 997 in 1997 — has risen 67 percent 
since "Don't Ask. Don't Tell" went into effect. 
Michelle Benecke. co-founder and co-director 
nf Servicemembers Legal Defense Network, a 
watchdog group that assists militarv personnel 
accused under "Don't Ask, Don't Tell." savs she 
believes the rise in discharges indicates that 
i;;ommanders are continuing to seek out homo­
sexuals despite the fact that thev are no longer 
supposed to. "No one has informed com-
m.mdprs nf what the new rules are." savs Beo-
ecVe. whose organization has documented 1,379 
command violations of the policv in the four 
y^rs nf its existence. "No one has ever told 
them the intent: to back off." 

The Pentagon disagrees, attributing the rise in 
discharges to an increase in "sutement" cases, in 
which homosexuals — many of them in their first 
year of service — openly declare that they are gay. 
But what the military regards as a statement is not 
always so clear-cut: last November, the Navy 
tned to discharge a senior chief petty officer 
named Timothy McVeigh, a nuclear submarine 

expert who had been in the sen'ice for IS years, 
on the basis of what it called his homosexual ad­
mittance. .McVeigh's so-called admittance was an 
Intemet posting with Amenca Online in which 
he stated, anon\Tnouslv. that his marital sutus 
was "gay"; a Federal judge ruled in Januan^ that 
the military''s investigation of McVeigh was in sn-
olation of policy and ordered that McVeigh, who 
has declined to discuss his sexual orientation, be 
retained. Earlier this month, McVeigh and the 
Nav\' reached a settlement under which he will re­
tire this summer with full benefits and receive a 
payment of $90,000 to cover his legal fees. 

During a recent interview. Kenneth H . Bacon, 
the Pentagon spokesman, told me: "Obviously, 
there are many people serving in the armed forces 
who have gay relationships, but they're discreet. 
They aren't pursued, and they may not even be 
known about." This suggests a split between the 
letter and the spirit of "Don't Ask, Don't Tell": 
the letter says. Don't do it; the spirit says. It's 
O.K. to do it as long as you are discreet. But this 
double message leaves homosexuals on queasy 
middle ground: theoretically, they are allowed to 
serve, but their private lives are illegal and will cost 
them their careers — if they get caught. But 
then, no one is supposed to be trying to catch 
them. When I raised this notion of the policy's 
murkiness with Rudy de Leon, Under Secre­
tary of Defense for Personnel and Readiness, 
he said, " I think we're at the hean of some of 
the conflicts that are built into the policy, which 
tnes to balance many competing interests." 
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The Days of ll)©[lt U 

'1 know very little about gay culture,' R. says] 
On a gay cruise he and David took recently with some other military friends, R. was 

mystified by a drag spoof of 'Whatever Happened to Baby dane. 

If, as the Pentagon says, some homosexuals 
are outing themselves with the knowiedge that 
they will be discharged, it may be lhat for them, 
the pressures and risks of serving under "Don't 
Ask, Don't Tell" are too intense to bear. 

IS PART OF A SPRAWUNG SO-
cial network of gay marines 
and sailors, men and women, 
based in and around San Die­

go, where the shoreline bristles with dull gray 
ships and the sky is full of lumbering choppers 
and S-3's, anti-submarine-warfare planes that 
honk like gigantic geese as they fly. On this unsea­
sonably cool spring evening, I accompany R. to a 
6:30 dirmer at the home of a Navy doctor near 
Hillcrest, a gay neighborhood north of down­
town San Diego. The group tonight includes a 
tank officer who was one of the first to enter Ku­
wait during the gulf war, where he eamed a 
bronze sun a Navy helicopter pilot, and several 
noncommissioned officers, or N.C.O.'s — enlist­
ed men who have worked their way up through 
the ranks. The off-duty mingling of officers and 
enlisted people of different ranks is prohibited 
because of its p>otential to break down-the chain 
of command, but the fact that gay personnel are 
forced underground creates a bond among them 
that transcends miliury hierarchy. None of these 
friends work together; they met socially and com­
municate mostly by E-mail, using a code that 
eliminates gender-specific pronouns, since the 
miliury can monitor any E-mail exchanges that 
uke place on a base. (Most of R.'s friends say they 
have never met a gay person on duty; even when 
they suspect that a fellow sailor or marine might 
be gay, they rarely approach — the risk of being 
wrong is too great.) 

Like a number of his friends, R. joined the mili­
ury believing he was heterosexual. Reared and 
educated in a strict Southem Christian communi­
ty, he was profoundly homophobic. " I would say, 
'AIDS is God's judgment on homosexuals' — I 
really felt that," he says. He was drawn to the Ma­
rines by the camaraderie, by the promise of ad­
venture — and also by the largely single-sex envi­
ronment. " I would think, I 'm gomg to be with all 
these men — that's kind of exciting," he says. 
"But I didn't know why I was excited." 

Some of R.'s friends, aware of their homosex­
ual inclinations, joined in hopes that the miliury 
— the Marines in particular — wouid "cure" 
chem. "Everybody knows that there are no fags 
in the Marines," says a fonner infantryman. 
Over pizza, R.'s friends talk of other motiva­
tions for joining the miliury, including the de­

sire to get away from home and the hope of 
proving themselves to a disapproving world. 
" I 'm supposed to be that one guy that can't sur­
vive in this environment," says one powerfully 
built man, an operations officer in the Marine air 
wing. " I 'm the guy that's supposed to be filtered 
out, the weak one who can't carry the pack." 

This officer goes on to tell me that his homo­
sexuality is an open secret. " I know that in my 
command there are marines who work for me 
that assume I'm gay," he says. But he is clearly 
the exception. A logistics officer I'm introduced 
to at dinner has a dedicated "stunt babe" — a 
woman who poses as his girlfriend at military 
events and whose picture he keeps on his desk. 
The annual Marine Corps Ball, I leam, is the big­
gest command performance of this son; R. usu­
ally brings a date with whom he has collaborated 
on a complex romantic history while David stays 
home, watching TV It isn't enough to say noth­
ing about your private life; unless you give the 
appearance of being heterosexual, people will 
sun to wonder — especially now that "Don't 
Ask, Don't Tell" has alened them to the fact that 
there may be homosexuals in their midst. 

As a result, R. and his friends monitor them­
selves obsessively, aware that a single blunder 
can lead to exposure, humiliation and a discharge 
they regard as a disgrace — particularly those, 
like R., whose families don't know they are gay. 
A strange car in front of your house, cliclis on 
the telephone line, a summons from the com­
manding officer — in the hfe of a gay soldier, 
any one of these can prompt a flicker of anxiety, 
even all-out panic. "Say you're out with four or 
five of your friends at a restaurant, and there 
goes somebody in your depanment with his 
wife," says the Navy doctor who is the host of 
the pizza party. "You know you're nailed." 

Even gay nightclubs can be a hazard, although 
"Don't Ask, Don't Tell" has discouraged the 
trollmg of clubs by investigators, a formerly 
common practice. One officer says of a popular 
San Diego club: "Last time I was there on a gay 
night, I ran into two of my marines, who were 
there by mistake. They were like, 'Hey, Sir, 
what're you doing here?"" Another of R.'s 
friends. P., was an F-18 fighter pilot who 
dropped bombs on Iraq during the gulf war be­
fore leaving active duty three years ago. (He is 
still with the Marine reserves.) R was in a long-
term relationship with his civilian "roommate" 
while in the military, but feigned a romance with 
a lesbian friend for three years to avoid having to 
go on any more blind dates set up by the O f f i ­
cers' ^9^ves Club. A fair, soft-spoken man who 
has retained his marine build and haircut, R says 

his hardest times were the six-month deploy­
ments on aircraft carriers, when he and his part­
ner were rarely able to speak, and when R ra­
tioned the letters he sent home out of fear that 
too many to the same man would draw atten­
tion. The letters his partner sent him were un­
signed or signed with a female name, sent with­
out a retum address and chary on endearments. 
(During R.'s ship deployment, he asked his part­
ner to have a woman address his letters.) 

Each month, R recalls, a videoupe wouid ar­
rive on his ship, fashioned by the Officers' 
Wives Club, filled with greetings from loved 
ones. "Everybody else in the squadron's wife or 
girlfriend would be in the video saying, 'Hey, 
honey, how're you doing?'" he says. "And you'd 
be the only one without anything on that upe." 

At the end of the deployment, when the ship 
was within six or seven days of land, senior pilots 
with wives or fiancees would get to fly the planes 
ashore early to be with their loved ones. Though 
R was always among the most senior, he, being 
single, had to wait until the ship docked. "You 
get off, you have this huge welcome-home party 
and everyone else is there, except yours," he says. 
"He could be, except you'd have to sund there 
and shake his hand: Thanks for coming, buddy." 
And, of course, being met by a man after six 
months at sea might well arouse suspicions. 

Still, in this crowd it is generally felt that gay 
enlisted people, not officers, have it the worst. 
The enlisted are a tighter pack, which makes 
keeping secrets much harder, and the homo­
phobic atmosphere tends to be far more vir­
ulent. Twelve of the homosexuals discharged in 
1997 were officers; the remaining 985, enlisted 
people. J., an N.C.O. who says he has witnessed 
beatings and harassment of those suspected of 
being gay, told me he wouid fear for his life if his 
subordinates were to discover his secret. He so­
cializes in Hillcrest, but tells subordinates that 
he goes to bars they can't afford: " I ' l l say: 
'Dude, I met this babe last night. We hit it off!' 
You have to lie. They're like a pack of dogs — if 
they smell blood, they're going to go after it. 
You're dealing with iiids, 18 or 19, who are try­
ing to prove their manhood." Homosexual 
jokes and slurs, he adds, are a constant. 

So saturated is the Marine Corps with homo­
phobia that some of R.'s friends agree with the 
Pentagon that they should not be allowed to 
serve openly, that it would hinder their ability to 
lead. R. used to feel this way, but like the major­
ity of gay personnel I spoke with, he has come to 
believe that although President Clinton had 
good intentions in seeiting to change a draconian 
policy, "Don't Asii, Don't Tell" amounts to a 
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t Isn't enough to say nothing about your private life; 
unless you give the appearance of being heterosexual, people will start to wonder. 
R. and his friends monitor themselves obsessively. 

step backward. For one thing, it has tumed dis­
crimination against homosexuals — formerly 
just a miliury policy — into Federal law. And by 
forcing homosexuals to remain invisible, R. says, 
the policy deprives gay miliury people of the 
chance to prove themselves and begin to dispel 
the prejudices against them. "The best way to 
change people's attitudes is the personal one-on-
one relationship," he says, and tells of how p 
close friend, a heterosexual Marine fighter pilo 
with whom R. used to trade jokes about homo 
sexuals, has completely revised his views sinci 
learning that R. is gay. But under "Don't Ask 
Don't Tell," R. could be discharged simply fo 
having told his friend that he is homosexual. 

"Clinton thought he was doing us this big fa­
vor," R. says, "and all he did was build a brick 
wall around the closet." 

Each time J., the N.C.O., recalls one of his 
fabrications, he begins, " I told a he," as if to keep 
straight in his mind what is a lie and what is the 
truth. Clearly, so much lying troubles him. He 
shows me the red plastic Core Values card that 
every marine must carry. "Honor," begins the 
text, which also includes the words "Integrity," 
"Responsibility" and "Accountability." 

"Look at those and tell me if a marine who 
lives by that code can be gay in the military and 
live with himself," J. says. "They encourage in­
tegrity, but they expect us to lie." 

Yet none of this seems to have blunted J.'s pas­
sion for the military. " I f I could do it all over 
again, I would have gone Air Force," he says. 
(The Air Force and the air wings of the Navy 
and the Marines are seen as being less intensely 
homophobic environments.) "But now that I'm 
a marine, I'm a marine through and through. It's 
in my blood." 

Still, for gay service members, devotion to the 
miliury is fraught with the knowledge that it will 
tum on them insuntly if it leams one of the most 
basic facts about them. Many are haunted by the 
story of Lieut. Col. Loren S. Loomis of the 
Army, winner of two bronze stars and a purple 
heart in "Vietnam, whose homosexuality was ex­
posed in a way few could have imagined. After 
his house near Fon Hood, Tex., caught fire in 
1996, the Fire Depanment, suspecting arson, 
took a video camera and a videoupe from 
Loomis's home as pan of its investigation. The 
video showed Loomis engaging in gay sex. A l ­
though the Fire Department had removed the 
video without a search warrant or a subpoena, 
the district attomey's office nevertheless tumed 
it over to the Army. Loomis offered to retire ear­
ly, but was discharged instead, and thus deprived 
of his active-duty pension and retirement bene­

fits. Most chillingly to gay service members, his 
ouster came just five days before his 20-year re­
tirement eligibility would have begun. 

"In flight school, in every school I was in," 
says P, the former F-18 pilot, " I finished firsL In 
every squadron I was in, I was always the No. 1 
guy. But no matter how many times you're No. 
1, if they find out you're a homo, you're out." 

5t 
FTER DINNER, I HEAD WITH R. 
and some of his friends to Fhcks, a 

I gay bar popular with military men 
I and their civilian admirers, luiown 

as "chasers,'' some of whom emulate the distinc­
tive Marine "high and tight" haircut — shaved al­
most to the scalp around the sides of the head 
with a flat wedge of hair along the top. Pan of the 
allure of miliury men is that they're tested regu­
larly for H.I.V and thus are f>erceived as "clean." 

Andrew Cunanan, who is believed to have 
murdered Gianni Versace and others, was a chas­
er, and Flicks was his bar of choice. His bloody 
rampage across America has fueled the wariness 
R.'s crowd already says it feels toward civilian 
homosexuals; at Flicks, he and his friends are a 
somewhat insular presence, clean-cut and light 
drinking — most rise at 5:30 A.M. and are in 
their offices by 6:30 or 7. They ulk among 
themselves or with the other miliury men they 
encounter. The night's entertainment is a per­
formance by a former manne, now a stripper and 
porn star, but that's not why they're there. Mi l i ­
ury socialization, with its emphasis on patrio­
tism and war, structure and rank, is conservative 
and unique; it creates a gap between soldiers and 
civilians that doesn't disappear simply because 
both are gay. R. and his friends tend to be leery 
of "nellie," or effeminate, men, though it is a 
prejudice of which they are somewhat ashamed. 

" I know very little about gay culture," R. says. 
On a gay cruise he and David took recently with 
some mihtary friends, R. was mystified by a drag 
spoof of "Whatever Happened to Baby Jane." 
"The whole place is going wild, and none of us 
had seen 'Whatever Happened to Baby Jane,'" 
he says, and admits to finding the hedonism in 
some pockets of gay culture — the all-night 
dance parties, for example, which David enjoys 
— wearying and empty. As for gay advocates in 
San Francisco and Washington, many of whom 
are left-leaning and anti-miUury, R. says: " I 
don't think they speak for us. I don't think they 
understand us." 

Pan of what they don't understand, of course, 
is what it's like to function in a world where even 
saying that you are gay is illegal After the gay 

cruise, R. says: "When I was going back to work, I 
actually felt sicii, nauseous with dread. I go to bars 
and these people are able to live without fear. It 
makes me jealous. It puts a barrier between us." 

Yet this barrier leaves R. and his friends in 
something of a no man's land: socialized by the 
miliury but divided from it by sexual orienUtion; 
bound to gay culture by definition, yet culturally 
estranged from it. In a sense, they belong to a 
group consisting only of one another. 

Most of them leave Flicks at 10:30, tiefore the 
stripper begins performing, and head home to bed. 

WHAT R. AND HIS FRIENDS HOPE TO WARD OFF 
through the use of stunt babes, phony photos 
and other false trappings of heterosexual life 
are any formal inquiries into their sexuality. 
Under "Don't Ask, Don't Tell," an inquiry 
cannot begin without credible information that 
a person has made a statement of homosexual 
onentation or engaged in homosexual conduct, 
but what exactly constitutes "credible infor­
mation" is up to the commanding officer. 
(C.O.'s are advised to check with legal counsel 
before beginning such inquiries.) Sonya Hard-
Cil, a heterosexual black enlisted woman with 
the Air Force, was investigated for homosex­
uality after a former civilian roommate who 
claimed that Harden owed her money forged 
letters in Harden's name suting that she was gay 
and gave them to her commanding officer. 
Harden's C O . initiated an inquiry. Such in­
quiries are often as simple as questioning the 
service member — or, in the practice, discour­
aged but still extant, known as witch hunting, 
pressing the service member for the names of 
other homosexuals in exchange for leniency. 
Some inquiries are more complex: in the case of 
D., a black female marine who was in training for 
the Military Pohce, the inquiry included inter­
views with her parents, her childhood friends and 
even her prom dates — 300 pages of testimony. 

After investigating, a commanding officer must 
decide whether a service member has, in fact, 
made a sutement of homosexuality or engaged in 
homosexual acts, which current policy defines as 
any bodily conuct that "a reasonable person" 
would understand to be for purposes of sexual 
gratification or an expression of homosexuality 
— in some cases, as little as a iuss, a hug or hand-
holding. If the C O . determines that a basis for 
discharge exists, he or she will initiate "sep­
aration" proceedings — the administrative proc­
ess whereby a service member may be prema­
turely discharged. In the case of D., who had been 
caught lying on a bed fully clothed with another 
female trainee, the C O . read through hundreds 
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of pages of testimony and decided not to seek a 
discharge. But in Harden's case, the C O . went 
ahead with her discharge despite the fact that, by 
then, her accuser had recanted and had admitted 
to having forged the incriminating letters. 

Service members like Harden who choose to 
fight their separations must appear before a 
separation board. Once things have come this 
far, though, a number of factors weigh heavily 
against the accused. For one, because a sep­
aration hearing is an administrative rather than 
a criminal proceeding, there are no strict rules 
of evidence; the Govemment can present or ex­
clude virtually anything it wants, no matter 
how it was obtained. (That was why, in Colonel 
Loomis's case, the videotape could be used 
against him.) In Harden's case, the Govern­
ment presented the forged letters — even 
though the forger herself testified before the 
board on Harden's behalf — and also chose to 
exclude a polygraph, which Harden had passed. 

Another factor weighing against a service 
member in a separation hearing is that the mem­
bers of the typically three-person panel who will 
determine his or her fate are chosen by — and 
sometimes answer to — the very commanding 
officer who is presenting the allegations. More­
over, although the accused is entitled to a mili­
u ry defense lawyer, and by all accounts these 
lawyers defend their clients assiduously, they are 
notoriously overworked. Sometimes service 
members are not provided a lawyer — or even 
told what they are being charged with — until 
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discharge pap>erwork is already pending, at which 
point httle can be done to stop it. And most en­
hsted people cannot afford civilian lawyers. 

But fjerhaps the biggest hurdle facing a service 
member in a homosexual case is the near impossi-
bihty of proving that he or she is unlikely to en­
gage in homosexual acts. "You have to prove that 
you not only don't have sex, but you have no pro­
pensity to," says Beatrice Dohm, legal director of 
the Lambda Legal Defense and Education Fund. 
"How do you prove that?" With great difficulty, 
it would seem — even if, like Harden, you are het­
erosexual. Three former boyfriends testified on 
her behalf, and Harden gave a sworn sutement, 
but the separation board still ruled against her, 
and she was discharged in August 1996. "Once 
somebody says you're gay, you can sleep with a 
hundred guys, but they're still going to say, 'She's 
gay,'" Harden says. Harden filed a complaint 
with the Inspector General of the Air Force, 
whose job is to investigate alleged comnund 
abuses. He ultimately concluded that Harden had 
been treated fairly without ever interviewing her. 

On Harden's discharge form, beside her hon­
orable discharge (in the absence of aggravating 
circumstances, policy stipulates that the char­
acter of a homosexual discharge be commensu­
rate with the character of the person's service) 
are the words, "Homosexual Acts." She will car­
ry that form with her for the rest of her life, and 
some employers will want to see it. Even on the 
so-called shon form, there is a code barring re-
enhstment that many employers recognize. 

'The humiliation goes on," says Harden, a sad-
eyed woman who now works as a police officer 
in Louisiana. She still wears her Air Force ring. 

ON A BRIGHT, WINDY SPRING FRIDAY, R. AND I 
attend the weekly graduation ceremony at the 
Marine Corps Recmit Depot in San Diego. R. 
wears his dress-blue trousers, which have a thick 
red stripe down each side to show that he is an 
officer; his white "cover," as hats are iuiown in 
the miliury; a long-sleeved Ithaki shin, and kha­
ki tie. He has misplaced his officer's tie clip; ap­
pearing at the graduation without one is out of 
the question, so we stop to buy another. The ma­
rines we pass on our way to the graduation salute 
R. crisply and say, "Good morning. Sir," as R. re­
turns the salute. He admits to falling naturally 
into the designated marine walk, swinging his 
arms so that each hand extends six inches be­
yond his body and then three inches behind it. 

The six graduating platoons, all male (female 
marines are trained on Panis Island, S.C), sund 
perfectly still, occupying a tiny fraction of a 
mnway-size courtyard sunounded by golden 
Califomia Mission-style buildings. They have 
just completed three months of famously pun­
ishing training — longer than boot camp in the 
other military services. As the Marine band be­
gins to pby, R. looks at the hundreds of identical-
looking soldiers and says: 'There's 500 of them. 
You figure, probably 50 are gay." 

Dunng his early years in the Corps, R. had 
two homosexual experiences, which he viewed 
as the temptations of Satan. His transformation 
from rabid homophobe to gay man occuned 
haltingly over seven confusing years. At times he 
felt an urge to bond with his enlisted men that 
led him once to share a hotel room with some of 
them during a trip in Asia — an act of fratemiza­
tion and favoritism that he now deplores. " I was 
in denial," he says. " I told myself I was an officer 
looking out for my men in a foreign country. 
Now I see that I was attracted to my men." 

It was in 1992 that R.'s perception of himself 
began to shift. In an officer's meeting, he says: 
"Somebody told a gay joke, and everyone 
laughed. Then he said, "You know, faggots are 
the last group of people that a marine can joke 
about without having to worry about offending 
anyone.' And I said, 'Yeah!' But somewhere in 
the back of my mind I thought: Good. He can't 
tell I've had sex with two men." 

Several months later, R. admitted to himself 
that he was homosexual and experienced a tre­
mendous relief, even euphoria, along with a 
heightened awareness of his actions. "Right after I 
admitted it, we went to some training in the 
desert, and they had field showers," he recalls. 
"It's a room full of 50 naked men. I purpwsely 
waited until the very end, when I was the only one 
there, because I thought. Someday everyone's 
going to know I was gay, and I don't want any­
one saying: 'Oh, I re- Continued on page 40 
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member. He used to leer at me in the 
shower.'" To this day, he showers 
alone whenever possible. 

R.'s problems as a gay marine 
were just beginning. A rumor 
reached him that after a group sexual 
experience he was involved in with 
female prostitutes in the Philippines 
a year earlier, someone had described 
him as a guy who was looking a little 
too closely at other men's anatomy. 
Desperate to quash the rumor, R. in­
vited a female friend to San Diego to 
pose as his girlfriend. While at a bar 
with R., she became interested in 
one of the straight marines she was 
supposed to be deceiving. R. made it 
clear that if she wanted to f l in with 
the man, she and R. would first have 
to suge a fight, which they proceed­
ed to do. "We were screaming," he 
says, "and I went like I was going to 
hit her. Tou bitch, you're a slut.'" R. 
charged out of the bar, passed a cou­
ple of hours at a gay bar nearby, then 
retumed to pick up his "girlfriend." 
By this time, however, the hetero­
sexual manne was bruising for a 
fight over the way R. had treated the 
woman, and R. nanowly escaped a 
punch-out. His hfe of paranoid dis­
sembling had begun. 

When the graduation ends, we 
drive to Camp Pendeiton for lunch. 
Passmg through one of the many 
military checkpoints in and around 
San Diego has the quality of falling 
into a parallel universe; today, near 
the Staff Noncommissioned O f f i ­
cers' Club, teams of miliury pris­
oners in bright orange coveralls are 
manicuring hedges. As we head in­
side the dining room, R. is greeted 
by a leathery man with vivid blue 
eyes wearing cammies. "How's life 
on the other side?" the man barks. 

I feel R. go tense beside me. 
"What other side. Sir?" he asks. 

'The other side you're on," the 
man says, and laughs. 

While eating his Reuben sand­
wich, R. mulls over the encounter, 
trying to recall where he had pre­
viously met the man, what he could 
have meant by "the other side." 
There are many "sides" in the Ma­
rine Corps: officer versus enlisted, 
ground versus air wing, active duty 
versus reserves. Most likely, R. 
muses, the man was alluding to his 
stint as a general's aide. But the 
question lingers: Does he iuiow? 

We have arranged to meet M. , a 
gay female friend of R.'s, at lunch. 

Because she is not in uniform, hav­
ing just come from a farewell party, 
M . is able to join us despite the fact 
that R. is an officer and she is a suff 
N.C.O. Still, M . grows anxious at 
our uble; hke most military wom­
en, she functions in an overwhelm­
ingly male environment where she 
says that she feels intensely scruti­
nized. An attractive woman with a 
small gold cross around her neck, 
M. has told only one of her hetero­
sexual colleagues, a civilian, that she 
is gay. " I t is relaxing, or easing, to 
feel hke she iinows me," M . says. 

If male homosexuals feel pressure 
to invent heterosexual hves, the 
pressure on women is exponentially 
greater — they represent 14 percent 

for gay military women is a prob­
lem they share with straight wom­
en: they are often deeply resented 
by their male colleagues and sub­
ordinates, many of whom still feel 
that women shouldn't be serving at 
all. Being gay is a vulnerabihty for 
women that some male colleagues 
are only too happy to exploit. The 
C O . of one of M.'s friends has 
threatened to sit outside her house 
all night to prove that she has fe­
male lovers. Often, gay women are 
reluctant to report sexual harass­
ment for fear of reuliatory investi­
gations into their sexuality. A., an 
Army officer who has been de­
ployed to both the Persian Gulf 
and Bosnia, filed a sexual-harass-

At least some of R.'s gay friends 
in the inihtary don't dispute this 
view. "Homophobic people don't 
want to work with a fag," one of f i ­
cer said. 'The group falls apart, we 
do not fight effectively." And while 
it is true that many N A T O countries 
allow homosexuals to serve openly 
in their militaries (as does Israel), an­
ecdotal evidence suggests that most 
homosexuals in these forces still 
remain closeted — and must, if 
they wish to advance in rank. 

There is a hesiution to dispute the 
miliury's arguments. I , like most 
Americans, have no idea how wars 
are fought, and it is easy to under­
estimate the deep animus toward 
homosexuals that exists in the armed 

'In flight school, in every school I was in, I finished first/ 
says P., a former F-18 fighter pilot, 'in every squadron I was in, 
I was always the No. 1 gny. But no matter how many 
times you're No. 1, if they find out you're a homo, you're out.' 

of the armed forces, yet have ac­
counted for roughly a quarter of the 
homosexuals discharged over the 
past four years. 

Several years ago, M. took a step 
that is quite common among gay 
military personnel of both sexes: 
she got married. In addition to the 
obvious boon of creatine the ap­
pearance of heterosexuality, mar-
nage in the miliury brings myriad 
financial benefits; the most impor­
tant is a higher Basic Allowance for 
Quarters when you live off-base — 
essentul for any homosexual who 
wants a private life, but on an enlist­
ed salary, which begins at $11,113 
per year, virtually unaffordable. 
Marriages of convenience, either 
between gay men and women or 
with foreigners seelting American 
citizenship, are one solution. 

M. married a civihan homosexual 
so that she could live off-base with 
her partner while securing medical 
benefits for her "husband," who 
was her partner's best friend. But 
guilt over deceiving the Govem­
ment soon began to gnaw at her. 
Her relationship foundered; when 
M. told her partner that she was di­
vorcing the friend, the woman 
threatened to tell M.'s C O . that she 
was gay. Panic-stricken, M . never­
theless held her ground. " I said, 'Go 
ahead, there are going to be three of 
us in jail , '" she says. M . proceeded 
with the divorce, and her partner 
kept quiet. " I felt haunted by that 
nightmare for years," she says. 

Yet perhaps the biggest problem 

ment complaint against a supenor 
who demanded sexual favors from 
her. Some months later, an anony­
mous assertion that she was homo­
sexual appeared in A.'s personnel 
file, and her security clearance was 
suspended. 

M . has spent more than 10 years 
in the Corps, but like R., she plans 
to end her career when her present 
enlistment is up. " I 'm sick of hving 
the he," she says. "What scares me 
is that it gets to the point where you 
don't even notice it. You sun to 
withhold information that you 
don't have to. How was your nightf 
Oh, good. I'm practicing saying, We 
dtd this and we did that. Kind of re­
membering that this is human in­
teraction, and this is O.K." 

THE MILITARY IS ADAMANT 
that it cannot allow homosex­
uals to serve openly without 

greatly compromising the readiness 
and effectiveness of its troops. Mi l i ­
tary personnel live and work under 
intimate conditions that would 
shock most civilians. (On the 
U.S.S. Constellation, an aircraft 
carrier I toured, the enlisted men's 
berthing quarters were crammed 
with three-tiered bunk beds the size 
of large dresser drawers.) Unit 
cohesion is at the hean of a success­
ful fighting force, and Gen. Nor­
man Schwarzkopf and Gen. Cohn 
Powell argued passionately before 
Congress that openly homosexual 
men and women would polarize 
units and destroy that cohesion. 

forces. (General Schwarzkopf, for 
one, says he believes that allowing 
homosexuals to serve openly would 
sharply discourage enlistments.) 

Still, several factors complicate 
this picture. For one, homosexuals 
have served in the armed forces 
since the country was founded 
(even earher, actually; one of 
George Washington's generals is 
said to have been gay), and many 
have served openly — their units 
knew of their sexual orientation — 
without apparent problems. Brig. 
Gen. Pat Foote, who retired in 1989 
after 29'/2 years in the Army, says, 
" I don't know many serving of f i ­
cers or N.C.O.'s who have not, in 
units with which they were affili­
ated, Itnown that there were men 
and women other than heterosex­
uals doing magnificent jobs." Mai. 
Gen. Vance Coleman, who was 
wounded in the Korean War and is 
now retired from the Army, says 
that he served with homosexuals 
without incident. 

General Coleman, who is black, 
says that the present-day argu­
ments against allowing homosex­
uals to serve openly echo prior ones 
against integrating blacks in the 
armed forces — including the 
claims that white soldiers would 
not follow orders given by black of­
ficers and that whites and blaclts 
could not peaceably share a fox­
hole. When President Tmman over­
rode those arguments in 1948 with 
an executive order to integrate. 

Continued on page 48 



UNIFORMS 

Continued from page 40 

military persoimel, among 
others, reacted with horror. 

Referring to homosexuals 
in the miliury. General 
Coleman says: 'This is a 
civil rights issue and a hu­
man rights issue. You're not 
the same as I am, therefore 
you're inferior." 

Perhaps another faaor 
comphcating the military's 
argument against homosex­
uals serving openly is that 
discharges of homosexuals, 
some susf)ect, fall during 
wartime; indeed, rrvebtions 
of homosexuality during 
wartime are often received 
skeptically by the miliur)-, as 
possible ruses to avoid com­
bat, and a person must 
sometimes furnish swom 
sutements from sexual part­
ners to be discharged. 
Though the Penugon dis­
putes this. General Cole­
man, among others, says he 
believes that concem about 
the presence of homosexuals 

IS a peacetime obsession. 
"When there's a war, no­
body has time to deal with 
that," he says. "It's about 
fighting and winning." 

Tom Carpenter, a former 
Marine fighter pilot who 
met his partner of 20 vears, a 
former naval flight officer, 
while on active duty in the 
70's, says he beheves that 
the military's revulsion 
from homosexuality is 
linked to the mtense male 
bonding that has tradition­
ally been a pan of miliury 
life. Like many historically 
all-male environments, the 
mihury has had its share of 
homoerotic rituals — most 
famously the Navy's 
"Crossing the Line" cere­
mony ("modified" and "su­
pervised" nowadays, ac­
cording to the Navy, but 
said to still occur unmod­
ified on at least some ships). 
"Crossing the Line" is an 
initiation for new sailors, or 
"polliwogs," making their 
first Equator crossing. Ele­
ments of this ritual include 

the crowning of "King Nef>-
tune's queen," played by a 
young sailor in drag; the 
wfiipping and paddling of 
polhwogs by a gantlet of sea­
soned sailors, known as 
"shellbacks," and sometimes 
simulated fellatio and anal 
mtercourse between shell­
backs and poUiwogs. At the 
conclusion, the young initi­
ates strip off their soiled uni­
forms and pitch them into 
the sea, then mill about in 
the nude as proof that they, 
too, are now shellbacks. 

Indeed, by many ac­
counts, what is known as 
"conditional homosexual­
ity," or homosexual behav­
ior by men who are nor­
mally heterosexual, is not 
uncommon among soldiers 
during long periods when 
women are unavailable. 
Na\y phrases hke " I t ain't 
queer unless it's tied to the 
pier" allude to such behav­
iors. Some married men, it 
is said, believe that sex with 
another man does not con­
stitute adulter\'. There is 

even a pro\ision in "Don't 
Ask, Don't Tell" that ex­
cuses homosexual conduct 
if it is aberrant behavior for 
an individual. Bridget Wil­
son, a San Diego lawyer 
who has defended gay mili­
ury personnel, calls this the 
queen-for-a-day exception. 

Lois Shawver, a clinical 
psychologist whose book 
"And the Flag Was Still 
There" studies attitudes to­
ward homosexuality in the 
mihtary, says, "The sense of 
the troops' being demoral­
ized is built on the anxiety 
that gays are going to stare 
at them and tum on them 
sexually." But Shawver's re­
search suggests that this 
fear is unfounded — that, 
in fact, homosexuals regu­
late their behavior even 
more carefully when thev 
are known to be ga)-. As for 
exceptions, militarv pohcy 
and, in some cases, the Uni­
form Code of Militan,' Jus­
tice prohibit displays of 
physical affection wliile in 
uniform, sex in miliur\- bar­

racks, sex ben '̂een people of 
different ranks and sodomy, 
which includes oral sex. 

"Vi'e have within the 
U.C.M.J. all that we need to 
deal with people that bring 
any type of sexual misbe-
ha\'ior to the workplace or 
the barracks," says General 
Foote, who recently served 
as the vice chairman of the 
Army's Senior Review Panel 
on Sexual Harassment. "We 
don't need any more laws." 

THE NEXT TIME I SEE 
R., a few wcf^lis later, 
the weather is warm­

er and El Nino has roused 
rashes of fluorescent purple 
flowers along Interstate 5. 
At the end of his workday, 
we drive from Camp Pen­
deiton to Hillcrest and 
meet the unk officer I'd 
first met at the pizza dinner 
and his male partner, a naval 
nurse, in the homc they 
share with a burly chow and 
a small striped cat. 

Over beers, R. recounts a 
Contmued on page 56 
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quintessential gay-military snafu 
that occurred at the Marine o f f i ­
cer's brunch he attended a few Sun­
days back. The officer had invited 
his straight mihtary friends for 
brunch on Saturday, his gay friends 
on Sunday, but one straight Navy 
pilot got the days confused and ar­
rived with his wife in the midst of 
the all-male brunch. The host pan­
icked, feigned an emergency and 
bolted from his own pany. 

But the heterosexual couple, ap­
parently unfazed, were still there 
when the shaken host finally re­
turned. According to R., the Marine 
officer then took his straight friend 
into a quiet room and said, "There's 
something I have to tell you" — at 
which point the guest seized his arm 
and answered: "Don't worry. I'm on 
board with the program." 

There are people who feel that as 
a younger generation rises to power 
within the militarv', attitudes like 
that of the Nav)' pilot will gradually 
prevail, and that the laws barring 
open homosexuality will fall away, 
just as those barring women and 
blacks eventually did. 

But "Don't Ask, Don't Tell" is 
now Federal b^i-, and laws are net 
changed easily So far, the Supreme 
Court has refused to hear a case 
challenging it, and three Circuit 
Courts have upheld the policy. 
However, the Second Circuit 
Court, in New York City, recently 
heard an appeal of a case in which a 
lower-coun judge ruled that 
"Don't Ask, Don't Tell" violates 
the constitutional rights of equal 
protection and free speech. That 
case. Able v. the United States, may 
yet reach the Supreme Court, but 
even then, precedent suggests that 
the Court may defer to the military. 

" I f you look at the case in terms of 
the law and reason, it looks like an 
overwhelming winner," says Matt 
Coles, director of the Lesbian and 
Gay Rights Project of the American 
Civil Libenies Union, which filed 
the case jointly with Lambda. "But 
if you look at it in terms of the 
courts and the military, it looks like 
it doesn't have a chance." 

The more likely venue for 
change is Congress, but that, too, 
seems a long way off. Republicans 
are vinually unanimous in their 
opposition to gay rights; so far, 
even the Employment Non-Dis-
cnmination Act, a basic gay rights 

i 

bill, has failed to pass. Representa­
tive Barney Frank (Democrat of • 
Massachusetts), who is openly gay 
and opposes "Don't Ask, Don't 
Tell," says that should the Dem­
ocrats win even a small majority in 
the House and the Senate in No­
vember (no small task), the gay 
rights bill could eventually pass. 
However, he holds out little hope 
for lifting "Don't Ask, Don't Tell" 
anytime soon. 

"The militar}' issue is unfor­
tunately seen as a tougher one," he 
says. "So you'd need a bigger Dem­
ocratic majority for that." 

Whatever happens, R. will be 
reading about it in the newspapers, 
like everyone else; in a few months, 
he will become a civilian for the first 
time in his adult life. It won't be an 
easy transition for him. "It's a way 
of life," he says of being a marine. 
"David and I will be walking down 
the Oceanside Pier, and somebody 
will see me, and they'll be like, "Sir, 
how are you doing?' David's like: 
"You're not at work! You're not in 
uniform! Why are they calling you 
Sir?' I'm like: That's just the way it 
is. 1 can't explain it." " 

But R. joined the Marines for the 
brotherhood, the esprit de corps, 
and ultimately, his sense of broth­
erhood has been eroded by the vears 
of hiding. "For the longest time, I 
felt close to the people," he says. 
"But more and more, when you 
hear somebody make an anti-gay 
comment, that becomes a book­
mark in your mind. I can't become 
close friends with the people I work 
with. It's definitely made me grow 
apan from the Marine Corps." 

His experience raises the ques­
tion of whether openly gay soldiers 
are as great a threat to unit cohe­
sion as closeted homosexuals, 
whose enforced secrecy gradually 
distances them from their fellow 
soldiers. A., the woman who served 
in the Persian Gulf and in Bosnia, 
says that as a homosexual "you 
have this barrier to intimacy with 
the people you're serving with — 
and that intimacy is what keeps 
people alive in hostile situations." 

Among the many paradoxes sur­
rounding the issue of homosexuals 
in the military is this: the fact that 
R. has thrived in the military — and 
has the record to prove it — is part­
ly what impels him to move on. " I 
want to leave in a pristine sute," he 
says. " I 'm tired of the looming 
prospect that tomorrow the whole 
world could come crashing down." • 
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President William Jefferson Clinton 
The White House 
Washington, D.C. 20500 

Dear Mr. President: ' ' - - M - ; ; ; . / : 

As members of the House Judiciary Subcommittee on Courts and Intellectual Property, we 
are writing to express our concern regarding the much-publicized case of ETCS(SS) 
Timothy R. McVeigh, who faces administrative discharge from the Navy as a result of the 
unauthorized disclosure of confidential information by an Internet service provider, in 
apparent violation of the Electronic Communications Privacy Act (ECPA). 

Both Democrats and Republicans are watching this case with the keenest attention. Some 
of us oppose the policy requiring the discharge of gay service members; some of us 
support that policy. However, while we may disagree on this underlying issue, we are 
united in our concern over the implications of this case for the development of the Internet 
and the legitimate privacy interests of those who make use of it. 

Last year, the Judiciary Committee approved legislation that would protect the security of 
on-line communications by providing Internet users with unrestricted access to advanced 
encryption technology. That legislation is opposed by federal law enforcement agencies 
which insist that the government be given a "key" that would unlock encrypted messages. 

When concerns have been raised that a key recovery system would compromise public 
confidence in the integrity of confidential communications, these agencies have repeatedly 
given their assurances that encryption keys would not be used in the absence of a warrant 
or court order. Yet what are we to make of such assurances when the Navy could so 
readily circumvent the warrant requirements of the ECPA in order to obtain private 
subscriber information? 

Now is the time for the Administration to send an unequivocal message to Americans of 
every political persuasion that government agencies will not be permitted to gather private 
information on American citizens without their consent and in violation of federal law, or to 
take punitive actions on the basis of private information that has been illegally obtained. 

We respectfully urge you to order a full investigation into this case, and invite you to work 
with us to ensure that such incidents do not recur. 

Howard L. Coble William D. Delahunt 
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By leniuler Egan 

B 'efore R...Manne Corns officer, leaves Camp Pendeiton. he changes out of the starched 
camourlage suit that is tne evervdav unttorm ot mannes into 'uiwies'' - in K.'s case, jeans 
and a T-shirt. It is normai for a marine to change clothes before leaving the base; by shedding 
his "cammies," R. leaves behind the obligation to salute other marines in unifonmBut for 
the change is also s\'mbolic: as a marine who is gay, he looks forward to the end of each workday 
as a repneve from hiding pan of himself from everyone around him. • 

Most days, the mannes in R.'s battalion are not in the field but at their desks in a modest 
office building, set amid scrubby Southem Califomia coastland, where images of̂ wives'and 
crinkly faced infants smile from picture frames and computer screens. In R.'s office, tbe.d^cor 
IS strictly military: photographs of his various units over the 12 years he has beeaa marine, 
a picture of the general whom he served as an aide — a demanding and highl^innn 
job. (R. h „ JSC , c o . m » d i „ g officer. b . ^ „ g „ l . t a , „ r « p i n . i b i l i r ^ ^ * 
wishes he could place on his desk a photograph of David, a civilian mechanicdi^^ii^Hr. 
and his panner of three years, but a man's picture would almost certainly kindle'su^ciohs/^^^ 
Even a personal telephone call from a man might be considered unusual, so David almost 
never calls R. at his office, where a single phone line serves dozens of marines. 

Yet despite these and a multitude of other precautions, he worries that some men in his 
unit suspect that he is gay — in part because he is over 30 and unmarried; in part because 
years of hiding have made him deeply paranoid. "Sometimes I feel like they can look at me 
and just tell," savs R.. who would speak with me, and allow me into his life, on condition 
that I rerer to him only by one oi his initials. (Other gay military personnel I interviewed 

Photeqraphi by Mmll Mmhnria t' '---^ 



'or tilis anicle similarlv requested anonymity.) 
Dnvins rrom CJITID Pendeiton into San Dieio. 
miies south. R. grows Msibly more relaxed. 

He haS .1 California tan. deep-set eves and the 
::ura\' ':;uiid charactcnstic ot mannes, along wuh 
1 large .Marine Corps tattoo — eagle, globe and 
anchor. .A vigorous, socuble man, he is full of 
plans, .\fter work tomorrow, he will make the 
-wo-hour drive nonh to David's house in Los 
.\.ngeies. as he does each weekend. On Sunday, 
thev wiii go to brunch at the home of a gay Ma­
rine orficer. In a couple of weeks, R. will accom­
pany his battalion to "the desen," Twentynine 
Palms, a .Marine base outside Palm Springs where 
field traming exercises are performed. From 
there he will head into Palm Springs for the an­
nual White Party, a large all-night gay dance. 

This constant switching between mutuallv ex­
clusive worlds can have some odd, hallucinatory 
eifects. R. savs: "Several times I've met someone 
on base and wondered. Haven't I seen him at a 
bar? .'̂ Jid then I've seen people at bars and 
thought I recognized them from the base. When 
I see someone at the mall, I can't remember 
where I know them f rom." 

R. joined the Marines as a teen-ager and is 
fiercely loyal to the Corps, panicularly to the 
enlisted men who answer to him — "my ma­
rines," he calls them, and adds, " I 'm a marine 
first and gay second." His career has been stellar; 
he is what is known in the Corps as a "mus-
tane, ' an enlisted marine who crossed over to 
become a commissioned officer. "Now that I've 
been a commanding officer and a general's aide, 
sky's the limit," he says. Mi l iu ry retirement, 
which can begin after 20 years, would allow him 
:o craw half his base pav tor the rest of his life. 
But R. pians to leave the .Mannes at the end ot 
nis cunent commission. The reason is simple. 
"I'm ied up, " he savs, "•with having to hide." 

It has been more than four years since the poli­
cv known as "Don't Ask, Don't TeU, Don't Pur­
sue " went into effect. This policy was a compro­
mise eked out among the White House, Con­
gress and the Pentagon after President Clinton's 
announcement of his intenrion to l if t the ban on 
homosexuals in the military — a ban that prohib­
ited homosexuals from serving under any cir­
cumstances — set of f a firestorm of opposition. 
Under "Don't Ask, Don't Tell," homosexuab 
(and bisexuals) may serve as long as they tell no 
one about their sexual orienUtion, refrain from 
"homosexual acts" and forgo homosexual mar­
riage. The policy bars the military from question­
ing service members about their sexual onenta­
uon or investigating them without credible 
information that they have engaged in homosex­
ual conduct. The suted goal of the policy is to 
allow homosexuals to serve while preserving mo-

Jennifer Egan, a novelist, has wnaen for The Times 
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raie and unit cohesion, which the military be­
lieves would be impaired by the presence of 
openly gay soldiers. But "Don't Ask. Don't Tell" 
forces a difficult choice upon homosexuals: in 
order to serve, thev must either do without sex, 
romance and companionship or live uncelibate 
lives and lie about it — breaking the law and for-
:eiting their careers i : they are caugnL 

Two montns ago, the Penugon issued figures 
indicating that the number of homosexuals dis­
charged — 997 in 1997 — has risen 67 percent 
since 'Don't Ask, Don't Tell" went into effect. 

. Michelle Benecke. co-founder and co-director 
of Servicemembers Legal Defense Network, a 
watchdog group that assists miliury personnel 
accused under 'Don't Ask, Don't Tell," says she 
believes the rise in discharges indicates that 
commanders are continuing to seek out homo­
sexuals despite the fact that they are no longer 
supposed to. " N o one has informed com­
manders of what the new rules are," says Ben­
ecke, whose organization has documented 1,379 
command violations of the policy in the four 
years of its existence. "No one has ever told 
them the intent: to back off." 

The Penugon disagrees, aitnbuting the nse in 
discharges to an increase in "statement' cases, in 
which homosexuals — many of them in their first 
\ ear of service — openly declare that thev are gay. 
3ut wnat the miiitar%' regards as a statement is not 
always so clear-cut: last November, the Navy 
tried to discharge a senior chief petty officer 
named Timothy McVeigh, a nuclear submanne 

expen who had been m tiie sernoe Ibr 18. , 
on the basis of what it called his^lioinmidaal ad­
mittance. McVeigh's so-called adminance was an 
Intemet posting with Amenca Ob£ne in which 
he suted, anonymously, that hilt min ta l s 
was "gay"; a Federal judge ruled iaJahnaiyjdKU 
the miliury's investigation of McVagh was in vi­
olation of policv and ordered that McVeigh, who 
has declined to discuss his sexual oiicntation, be 
retained. Earlier this month, McVeigh and .'the 
Navy reached a settlement unclCTwitra h S i i ^ 
tire this summer with full benefits.fand receive a 
payment of $90,000 to cover his legal fees. 

During a recent interview, Kenneth H . in, 
the Penugon spokesman, told me: 'K)b*iousi7, 
there are many people serving in the aimed forces 
who have gay relationships, but.diey're (fis 
They aren't pursued, and they inar^ hbt'evm be 
known abouL" This suggestaik^fi t iecp^^ 
letter and the spirit of ' i : k n ^ ¥ l S l ^ ^ ! ^ » ^ ^ S ? i ' ' 
the lener says, Don t do i t ; tnefqam'sr^Jt^s 
O.K. to do it as long as you m^BmeeL'Bn^Sc^l 
double message leaves homostxiialt (oh'qoaisy 
middle ground: theoretically, they are allowed to 
serve, but their pnvate lives are illegal and will cost 
them their careers — if they get caught. But 
then, no one is supposed to be trying to catch 
them. When I raised this notion of the policy's 
murkiness with Rudy de Leon, Under Secre-
: i rv of Defense ror Personnel and Readiness, 
he said, " I think we're at the heart of some of 
the conflicts that are built into'the policy, whiich 
tries to balance manv competing interests."'' 
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If. as the Pentagon says, some homosexuals 
:ire outmg themselves with the knowledge that 
thev will be discharged, it mav be that for them, 
tne pressures and risks of serving under "Don t 
.\sk. Don t TeU" are too intense to bear. 

IS PART OF A SPRAWLING SO-
cial network of gay marines 
and sailors, men and women, 
based in and around San Die-

i;o. where the shoreline bristles with dull gray 
ships and the sky is iuU of lumbering choppers 
,md S-3's. anti-submarine-warfare planes that 
honk like gigantic geese as they tly. On this unsea­
sonably cool sprmg evening, I accompany R. to a 
6:30 dinner at the home of a N a w doctor near 
Hillcrest. a gay neighborhood nonh of down­
town San Diego. The group tonight includes a 
tank officer who was one of the first to enter Ku­
wait during the gulf war, where he eamed a 
bronze stan a N a w helicopter pilot, and several 
noncommissioned officers, or N.C.O.'s — enlist­
ed men who have worked their way up through 
the ranks. The off-duty mingling of officers and 
enlisted people of different ranks is prohibited 
because of its potential to break down the chain 
ot command, but the fact that gay personnel are 
lorced underground creates a bond among them 
that transcends militarv hierarchy. None of these 
tnends work together thev met socially and com-
:nunicate mostiv bv E-maii. using a code that 
eliminates '.icnder-speafic pronouns, since the 
miiitarv can monitor anv E-mail exchanges that 
take place on a base, i .Most of R.'s friends say thev 
nave never met a gay person on dutv; even when 
thev suspect that a fellow sailor or manne might 
be gay. thev rareiv approach — the nsk ot being 
•.%Tong IS too great.) 

Like a number of his friends, R. joined the mili­
tary believing he was heterosexual. Reared and 
educated in a stnct Southem Christian communi­
ty, he was profoundly homophobic " I would say, 
'.\IDS is God's judgment on homosexuals' — I 
really felt that," he says. He was drawn to the Ma­
rines by the camaraderie, by the promise of ad­
venture — and also bv the largely single-sex envi­
ronment. ' I would think. I 'm going to be with all 
these men — that's kind of exciting," he savs. 
"But I didn't know whv I was excited." 

Some ot R.'s fnends. aware of their homosex­
ual inclinations, loined in hopes that the miiiurv 
— the Marines in panicular — would "cure ' 
•.p.em. "Ever\'bodv knows that there are no fass 
in the Mannes, says a tormer infantryman. 
Over pizza. R-'s friends talk of other motiva­
tions for loining the military, including the de­

sire to 'iet awav rrom home and the nope of 
proving themseives to a disapproving world. 
" I 'm suoposed to be that one guv that can't sur­
vive in this environment. " savs one powenullv 
built man, an operations officer in the Marine air 
wing. " I 'm the guv that's supposed to be filtered 
out, the weak one who can't carry the pack." 

This officer goes on to tell me that his homo­
sexuahty is an open secret. " I know that in mv 
command there are marines who work for me 
that assume I'm gay," he savs. But he is clearly 
the exception. A.logistics officer I 'm introduced 
to at dinner has a dedicated "stunt babe" — a 
u-oman wno ooses as his girlfriend at mihtarv 
events and whose picture he keeps on his desk. 
The annual .Manne Corps Ball. I leam, is the big­
gest command Deriormance of this son: R. usu­
ally brings a date with whom he has collaborated 
on a complex romantic history wtiile David stavs 
Home, watching TV It isn t enough to say noth­
ing about your private life; unless you give the 
appearance of being heterosexual, people will 
Stan to wonder — especially now that "Don't 
.-\sk. Don't Tell" has alened them to the fact that 
there may be homosexuals in their midst. 

.\s a result, R. and his friends monitor them­
seives obsessively, aware that a single blunder 
can iead to exposure, humiliation and a discharge 
they regard as a disgrace — particularly those, 
like R.. whose families don't know they are gay. 
.\ Strange car in front of vour house, clicks on 
-..le teieohone iine. a summons trom the com­
manding orficer — in the life ot a gav soldier, 
.'.nv one or these can prompt a tlicker ot anxietv. 
even all-out panic. 'Say you're out with four or 
five of your friends at a restaurant, and there 
itoes somebody in vour depanment with his 
-.nre." savs the N a w doctor who is the host ot 
the pizza partv. 'You know vou re nailed. " 

Even gay nightclubs can be a hazard, although 
'Don't .\sk. Don't Tell" has discouraged the 
•rolling or ciubs bv investigators, a formerly 
common practice. One officer says of a popular 
San Diego club: "Last time I was there on a gay 
night, I ran into two of my marines, who were 
there by misuke. They were like, 'Hey, Sir, 
what're you doing here?'" Another of R.'s 
tnends. P. was an F-18 fighter pilot who 
dropped bombs on Iraq during the gulf war be­
fore leaving active dutv three years ago. ('He is 
still with the .Vlarine reserves.') P was in a long-
term relationship with his civilian "roommate" 
•vhile in the military, but feigned a romance with 
.•. :esbian rnena for three vears to avoid having to 
go on anv more blind dates set up bv the O f f i ­
cers' Wives Club. A fair, soft-spoken man who 
has retained his manne build and haircut. P. savs 

, . , •. .V^v's'¥4'=ri>'>i«*1-. 
his hardest times were the six-lhonth'deploy­
ments on aircrart carriers, when he aiid 
ner were rareiv able to speak, and'when E ra­
tioned the letters he sent home out of 1 that 
too manv to the same man wmild.draW'atten-
tion. ine letters rus panner sent tum' un­
signed or signed with a feinale>Daitte,':tait 
out a retum address and chaiy.<^aule^nni(Clits. 
(During R.'s ship deployment,heatked||| 
ner to have a woman address.iiK 1^CM^)^^|1^ 

Each month. P recalls, a videraM .wiiild'ar-
rive on his ship, fashioned^^'ujeiGfeSm' 
Wives Club, filled with greeting, from loved 
ones. "Everv'body else in the sqiudrbn's wife or 
girifriend wouid be in the videa '̂saying^ ''Hey, 
honey, how're vou doing?'" he taji i "And you'd 
be the onlv one without anythmg on t u t tape." 

At the end of the deployment, .when,the 
was within six or seven days of hind, senior 
with 'wives or fiancees would get to fly the 
ashore earlv to be with their loved ones. Though 
R was always among the most senioi; his, being 
smgle, had to w-ait until the ship docked. "You 
get off, you have this huee 'wclcbme-bimiie cy 
and everyone else is there, except yotirs, he says. 
""He could be. except you'd have to stiuid'theTe 
and shake his hand: Thanks for coming buddy." 
.\nd. of course, being met byja man after six 
months at sea might well arotise suspicions. 

StiU, in this crowd it is geneniUy^felt.that gay 
enlisted people, not officers, \acn it the worst. 
The enlisted are a tighter pack, -which makes 
keeping secrets much harder, and the homo­
phobic atmosphere tends to be far, more vir­
ulent. Twelve of the homosexuals'dischargied in 
1997 were officers; the remaining 985j enlisted 
people. J., an N.C.O. who says he has witnessed 
beatings and harassment of those suspected of 
bemg gay, told me he would fear for his life if his 
subordinates were to discover his secret. He so­
cializes in Hillcrest, but tells subordinates i 
he goes to bars they can't afford: "1*11 say: 
"Dude. I met this babe last night. We jiiit.it'off!' 
You have to lie. They're l i l M ^ ' M ^ ^ ' l f ' 
they smeU blood, they re gtiing'to gp.aftier it. 

You're dealing 'with kids, 18 br^lfewtoaife 
1 . , .'i:w-'hs't'"J'S"i'''ii'«"^*'''V 

ing to prove their mannood. Hbmbscxiial 
jokes and slurs, he adds, are a constant. 

So saturated is the Marine Corps with h > 
phobia that some of R.'s friends agree with the 
Pentagon that they should not be allowed to 
serve openly, that it would hinder their ability to 
lead. R. used to feel this 'way, but like the major­
ity ot gay personnel I spoke with, he has come to 
believe that although President Clinton, had 
good intentions m seeking to'clLuigea'diaconian 
policy, "Don't .\sk. Don't Tell" amoiihiis to a 
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.teo oack.'̂ '̂ard. For one thing, it has tumed dis­
crimination against homosexuals — formerly 
iust a military' policv — into Federal law. And bv 
i'jrcin'j nomosexuais to remain invisible. R. savs. 
t.ie policy deprives gay miUury people of the 
chance to prove themselves and begin to dispel 
t.ne prejudices against tnem. "The best way to 
change people's attitudes is the personal one-on-
one reiationship," he savs, and teUs of how ? 
close friend, a heterosexual Marine fighter pilo 
ui th whom R. used to trade jokes about homo 
iexuais, has completely re'vised his views sinci 
i-arninc that R. is gay. But under "Don't Ask 
Don't Tell." R. couid be discharged simply fo 
having told his friend that he is homosexual. 

Clinton thought he was doing us this big fa-
•'or. " R. savs. "and aU he did was build a bnck 
'.••. ail around the closet. " 

Each time j . , the N.C.O.. recaUs one of his 
!abncations, he begms, " I told a lie, " as if to keep 
straight in his mind what is a lie and what is the 
truth. Clearly, so much lying troubles him. He 
snows me the red plastic Core Values card that 
every manne must carry. "Honor, " begins the 
text, which also includes the words "Integrity. ' 
"R.esponsibilitv'' and "Accountability." 

Look at those and tell me if a manne who 
i:ves bv that code can be gay in the military and 
..'.e with himseir." J. savs. "They encourage in­
tegrity, but they expect us to lie." 

'Vet none or this seems to have blunted J.'s pas-
.on ror ip.e miiitar\'. " I ; I could do it all over 

.'. i i i n . i '.vould have zone . \ \T Force. " he savs. 
The Air Force and the air wings of the Navv 

.-.na the .'vlarines are seen as being less intensely 
nomophobic environments.) "But now that I 'm 
i marine. I'm a manne through and through. It's 
:n. mv blood." 

Mill, for gav sen-ice members, devotion to the 
rr.iiitan' is traught ui th the knowledge that it will 
fam on them insuntlv if it leams one of the most 
L'jsic tacts aoout them. Manv arc haimted bv the 
story OI Lieut. CoL Loren S. Loomis of the 
.\rmy, 'winner of two bronze stars and a purple 
hean in Vietnam, whose homosextiality was ex­
posed in a way few could have imagined. After 
his house near Fon Hood, Tex., caught fire in 
i996. the Fire Depanment. suspecting arson, 
took a video camera and a videotape trom 
Loomis's home as part or its investigation. The 
:cieo snowed Loomis engaging in gay sex. . \ 1 -

t.iough the Fire Department had removed the 
video without a search warrant or a subpoena, 
t'".e district attorney s orrice nevenheiess turned 
!; over to tne Armv. Loomis ottered to retire ear-
K; but was discharged instead, and thus deprived 
or his active-dutv pension and reurement bene-

r;ts. ...Oil ciUlingiv to gav ser.ice memoers. nis 
ouster came lust tive davs oerore his 2C-vear re­
tirement eligibiiiu' would have begun. 

"'I. '", flight scnooi. in even.' school I '.vas in." 
savs P.. the tormer F-18 pilot. " I finished first. In 
every sauadron I was in, I was always the No. 1 
•̂ uv. But no matter how manv times you're No. 
1, if thev rind out vou're a homo, you're out." 

^ \ TTER DINN'ER. I HEAD VtTrH R. 
,and some of his fneods to Flicks, a 

C~p gay bar popular with miiitarv men 
I I I and their civilian admirers, itnown 

as "chasers, some ot whom emulate the distinc­
tive Marine "high and tight" haircut — shaved al­
most to tne scaip around the sides or the head 
with a tiat weage or hair along tne top. Pan or the 
allure or miiiurv men is that they 're tested regu­
larly for H.I.V and thus are perceived as ""clean. " 

.\ndrew Cunanan, who is believed to have 
murdered Gianni Versace and others, was a chas­
er, and Flicks w.is his bar of choice. His bloody 
rampage across Amenca has fueled the wariness 
R.'s crowd already says it feels toward civilian 
homose.xuals: at Flicks, he and his friends are a 
somewhat insular presence, clean-cut and light 
drinking — most nse at 5:30 . \ . M . and are in 
their oaices Dv 6:3C or 7. They talk among 
themselves or with the other rtuiiury men they 
encounter. The night s entenamment is a per-
:ormance :̂ v .i lormer manne. now a stripper and 
porn star, out tnat s not whv tnev're there. .Mili­
tary socialization, with its emphasis on patrio­
tism and war. structure and rank, is conservative 
and unique; it creates a gap between soldiers and 
civilians that doesn't disappear simply because 
both are gav. R. and his friends tend to be leery 
or "nellie. " or erfemmate. men. though it is a 
prejudice or which they are somewhat ashamed. 

"I know very little about gay culture, " R. says. 
On a cav cruise he and Da\'id took recentiy 'with 
some military friends, R. was mystified by a drag 
spoof of "Whatever Happened to Baby Jane." 
"The whole place is going 'wild, and none of us 
had seen Whatever Happened to Baby Jane,'" 
he says, and admits to finding the hedonism in 
some Docitets of gay culture — the all-night 
dance panies. for example, which David enjoys 
—• wean ing and empty. As for gay advocates in 
San Francisco and Washington, many of whom 
.ire iett-icaning and anti-miiiur\', R. says: " I 
don't tnink thev speak for us. I don't think they 
'.inderstana us. ' 

Pan or what they don t unaersund. or course, 
is what it's like to function in a worid where even 
saying that you are gay is iUegaL ,\fter the gay 

cruise. R. savs: "When i'was going back to^wbriti I 
actuaUy felt sick, nauseous 'with dread. I go to bars 
and these people are able to live without feat. It 
makes me ieaious. It puts a barrier between us." 

Yet this bamer leaves R. and.UsjFnends in 
something ot a no man's land: spcaliixd by t l u 
miliury but divided from it by scxnal oiienanpn; 
bound to gay culture by dehnitioiii^'.yet o i l t i i n ^ ^ 
estranged from it. In a sense, ttiey. belong to a 
group consisting only of one aiuidKet'-^^j^^^-s^^^f. 

Most of them leave FUcks at l a i O , beCpre.the' 
stripper begms performing, aiidheiahometo bed. 

ScJiAJ^:'̂ J '̂̂ i-v' 
WHAT R. AND HIS FRIENDS HOPETO WARD OFF 
through the use of stunt babes,,piiony photos 
and other false trappings of heieiosexual life 
are any formal inquiries into'duir sexiiality. 
Under 'Don i .-̂ .sk. Don't TeU," an inqiiiry 
cannot begin without credible inroirinatidn that 
a person has made a statement of homosdnial 
orientauon or engaged in homoseznal conduct, 
but what exactly constitutes "credible infor­
mation " is up to the commanding officer. 
(C.O.'s are advised to check 'witfa legal counsisl 
before beginning such inquiriesL) Sonya Hard­
en, a heterosexual black enlisted woman with 
the Air Force, was investigated'for homosex­
uality after a former civilian roommate who 
claimed that Harden owed her mciiiey forged 
letters in Harden's name suting that she was gay 
and gave them to her commanding officer. 
Harden's C O. initiated an inquiry. Such in­
quiries are oiten as simple as questioning the 
service memoer — ..ir. in the practice, discour­
aged but stiil exunt. kno'wn ajf^witch'bim 
pressing the service member for .diie names of 
other homosexuals in exchange for leniency. 
Some inquines are more complex: in the of 
D.. a black remaie manne who was in tiaining for 
the Militan' Police, the inquiry included inter­
views with her parents, her childhopd friends and 
even her prom dates — 300 page* of testimony. 

After mvestigatmg, a commanding officer must 
. . . 1 1 • ,«a5i»-?tij'*TjK'*?iP-'»•'•• 

deade whetiier a service ••'•nihTTrtwitf'jii'' 
made a sutement of homosexuuay^ engaged m 
homosexual acts, which curreu,j^g|K)r^<^^» as 
any bodily conuct that "a rwMOiuhle "perawi" 
would understand to be for purposes of sexual 
gratification or an expression of homosexuality 
— In some cases, as little as a kiss, a hug or hand-
holding. If the C O . determines that a basis for 
discharge exists, he or she will initiate "sep­
aration " proceedings — the administrative proc­
ess wherebv .i service member may be prema­
turely discharged. In the case of D., who had been 
caught lying on a bed fuUy cloth^j;with.another 
female trainee, the C O . i d k nuxidteds 
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of pages of testimony and decided not to seek a 
discharge. But in Harden's case, the C O . went 
ahead with her discharge despite the fact that, by 
then, her accuser had recanted and had admitted 

naving forged the incnminating letters. 
Service members iike Harden who choose to 

r;;nt their separations must appear before a 
.:?araiion ooaru. Once things have come this 

tnougn, a numoer or factors weigh heaviiv 
:~ainst the accused. For one. because a sep-
'.ration hearing is an aaministrative rather than 
1 cnminal proceeding, there are no stnct rules 
;r evidence: the Govemment can present or ex-
.jiude virtually anything it wants, no matter 
:-.ow It was obtained. iThat was why, in Colonel 
Loomis's case, the videotape could be used 
fiainst him.) In Harden's case, the Govern­
ment oresented the rorged letters — even 
tnough the forger herself testified before the 
board on Harden's behalf — and also chose to 
exclude a polygraph, which Harden had passed. 

.\nother factor weighing against a service 
member in a separation hearing is that the mem-
L-ers of the tvplcallv three-person panel who will 
Jetermine his or her fate are chosen by — and 
iometimes answer to — the very commanding 
orficer who is presentmg the allegations. More­
over, although the accused is entitled to a mili­
tary defense law^•er. and by all accounts these 
'..iwvers defend their clients assiduously, thev are 
.notoriously overworned. Sometimes service 
members are not pro\nded a lawyer — or even 
told what they are being charged 'with — until 

Bhadow warriors: 
["Clinton ihoughi he 
Mas doing us this 
pig favor.' R. says 
loi "Oon't Ask. 
Don't Tell." "And all 
nedid was build 
la brick wall around 
Rhe closet." 

discharge paperwork is already pending, at which 
point little can be done to stop it. . \nd most en­
listed people cannot afford civilian lawyers. 

But perhaps the biggest hurdle facmg a semce 
member in a homosexual case is the near impossi-
biiirv of proving that he or she is unlikely to en­
gage in homosexual acts. "You have to prove that 
'.'ou not onlv don't have sex. but vou have no pro-
censit\- to. " savs Beatnce Dohm. legai director or 
the Lambda Legal Defense and Education Fund. 

How do vou prove that.' ' With great difficulty. 
It would seem — even if, like Harden, you are het-
erose.xuaL Three former boyfriends testified on 
her behalf, and Harden gave a sworn statemeni. 
but tne separation board still ruled against her. 
ana she was discharged in August 1996. "Once 
somebody says you're gay, you can sleep with a 
hunored guys, but they 're still going to sav. She's-
gay," Harden says. Harden filed a complaint 
with the Inspector General of the A i r Force, 
whose job is to investigate alleged command 
abuses. He ultimately concluded that Harden had 
been treated fairly without ever interviewing her. 

On Harden's discharge form, beside her hon­
orable discharge (in the absence of aggravating 
circumstances, policy stipulates that the char-
.icter of a homosexual discharge be commensu­
rate with the character ot the person s service) 
are the words. "Homosexual Acts. " She will car-
r\' tnat torm with her for the rest ot her life, and 
some employers will want to see it. Even on the 
so-caUed shon form, there is a code bamng re­
enlistment that many employers recognize. 

• ' ••̂ â -.' 
"The humiliation goes on," says Harden, a sad-
eved woman wno now works as a police officer 
in Louisiana. She still wears her Air Force ring. 

' . ' • ; > ^ j , -

••.)N .-X BRICiHT. ::"INnY SPRING FRIDAY, R. AND I 
.tttend the -.'.eehtlv graduation ceremony at the 
Marine Corps Recruit Depot in San Diegp. R.' 
wears his dress-olue trousers, which haye^ 
red stripe down each side to show that'he^u/an 
orticer; his wnue "cover, as hats are Known m 
the miliurv'; a long-sleeved khaki shirt, and khi'-
ki tie. He has misplaced his officCT^s tie cim; aiH'' 
peanng at the graduation without one u l j ^ o t 
the question, so we stop to buy anbthei.t'Thema.r' 
nnes we pass on our way to the gmuation^salMC^ 
R. crisply and sav, "Good momihfcSir," as;Riie-.. 

1 ' 1 • , , 1 . -'»".-i^fW,.'»ri>!vfaW2SS:ii2;'' tums the salute. He adimu tO:'talnns''naninU7. 
into the designated marme \raU^:,swuieu^^w 
arms so that each hand extends^'six iiicfaes 
vend his body and then three inches behind i t . ' 

The SIX graduating platoons, aU'.'tnale (fc c 
riurines are trained on Panis Island, S.C), i i 
perfectly still, occupying a tiny fiactibn of a 
runway-size counyard surrotmded by gbldi:n 
CaUfomia Mission-style buildiiigs. "Th^^^^Kiive 
just completed three months o f tainbusly pun­
ishing training — longer than boot camp ui the 
other militan' services. As the Manne band be­
gms to plav. R. looks at the hundreds of identical-
looking soldiers and says: "There's 500 of them. 
You figure, probably 30 are gay."" " ^^^^ î̂ ^C-

During his early years in the Corps, R. _ 
two homosexual experiences, which he yi 1 
as the temptations of Satan. His transformation 
from rabid homophobe to gay' man dcciirred 
haltingly over seven confusing years. A.t t he 
felt an urge to bond with his.oilisted men' 
'ed him once to snare a hotel room with some of 
them dunng a trip in Asia — an act of fraterniza­
tion and favontism that he now deplores. " I was 
m denial, ' he savs. " I told myself 1 was an officer 
looking out tor mv men in a toreign countiy. 
Now I see that I was attracted to my itien."^ 

It was In 1992 that R.'s perception of himself 
began to shift. In an officer's nieeting, he says: 

Somebody told a gay joke^ and 'evetyone 
laughed. Then he said, "You know, faggqu are 
the last group of people that a manhcTqua^jpke 

P H O T O G R A P H BT M A T T M A H U R I N FOR T H t N t W YORK T I M E S 

about without having to worry about offending 
anyone. And I said, " { a i [ ^ ^ ^ J t ^ ^ ^ f » ^ - ' » ^ 
the back of my mind I thdu^Si?'*^'*' 
tell I've had sex with two men.' -^^^1; 

Several months later, R. admbned;^Wjjtim^ 
that he was homosexual and experienced a tre­
mendous relief, even euphoria, along 'with a 
heightened awareness of his actions.' "Right after I 
admitted it. we went to some traimng in the 
desert, and they had tield showers," he recalls. 
'"It's a room full of 50 naked men. I puiposely 
'.vaited until the verv encL when I was the only one 
there, because 1 thought. Someday eveiypne's 
going to know I was gay, and I'don't.want 
one saving: Oh, I re- CatUmited'o^^^^AQ 
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member. Hc used to leer at me in the 
shower.'" To this day, he showers 
alone whenever possible. 

R.'s problems as a gay marine 
were iust beginning. .\ rumor 
reacned riim that after a group sexual 
expenence he was involved in with 
female prostitutes in the PhUippines 
a year earUer, someone had described 
him as a guy who was looking a Uttle 
too closely at other men's anatomy. 
Desperate to quash the mmor, R. in­
vited a female friend to San Diego to 
pose as his girlfriend. While at a bar 
with R., she became interested in 
one of the straight marines she was 
supposed to be deceiving. R. made it 
clear that if she wanted to flirt 'with 
the man, she and R. would first have 
to suge a fight, which they prcxxed-
ed to do. "We were screaming," he. 
says, "and I went Uke I was going to 
hit her. Tou bitch, you're a slut.'" R. 
charged out of the bar, passed a cou­
ple of hours at a gay bar nearby, then 
retumed to pick up his "girlfriend." 
By this time, however, the hetero­
sexual marine was bmising for a 
fight over the way R. had treated the 
woman, and R. narrowly escaped a 
punch-out. His Ufe of paranoid dis­
sembling had begun. 

When the graduation ends, we 
drive to Camp Pendeiton for lunch. 
Passing through one of the many 
military checkpoints in and around 
San Diego has the quality of falling 
Into a parallel universe; todav, near 
the Staff Noncommissioned Off i ­
cers Club, teams of miUury pris­
oners in bright orange coveraUs are 
manicuring hedges. As we head in­
side the dining room, R. is greeted 
bv a leathery man 'with vivid blue 
eyes wearing cammies. "How's life 
on the other side?" the man barks. 

I feel R. go tense beside me. 
"What other side. Sir?" he asks. 

"The other side you're on," the 
man says, and laughs. 

While eating his Reuben saiid-
wich, R. mulls over the encounter, 
trying to recall where he had pre-
v-iouslv met the man, what he could 
have meant by "the other side." 
There are many "sides" in the Ma­
rine Corps: officer versus enUsted, 
ground versus air 'wing, active duty 
versus reserves. Most likely, R. 
muses, the man was alluding to his 
stint as a general's aide. But the 
quesrion lingers: Does he know? 

We have arranged to M., a 
gay female friend of R.'s, at lunch. 

Because sne is not in uniform, hav­
ing just come from a farewell pany, 
M. is able to loin us despite the fact 
that R. is an officer and she is a staff 
N.C.O. Still. M. grows anxious at 
our uble; like most miUtarv wom­
en, she functions in an overwhelm­
ingly male environment where she 
says that she reels intensely scmti-
nized. An attractive woman with a 
smaU gold cross around her neck, 
M. has told only one of her hetero­
sexual colleagues, a civilian, that she 
is gay. 'It is relaxing, or easing, to 
feel Uke she kno'ws me," M. says. 

If male homosextials feel pressure 
to invent heterosexual lives, the 
pressure on women is exponentiaUy 
greater— they represent 14 percent 

tor gay miiitar.' women is a proo-
lem they share with straight wom­
en: they arc often deeply resented 
by their male coUeagues and sub­
ordinates, manv of whom stiU feel 
that women shouldn't be serving at 
aU. Being gay is a vulnerabiUty for 
women that some male colleagues 
are only too happy to exploit. The 
CO. of one of M.'s friends has 
threatened to sit outside her house 
aU night to prove that she has fe­
male lovers. Often, gay women are 
reluctant to repon sexual harass­
ment for fear of retaliatory investi­
gations into their sexuaUty. A., an 
Army officer who has been de­
ployed to both the Persian Gulf 
and Bosnia, filed a sexual-harass-

.\t least some of R.'s gay friends 
in the miUtary don't dispute this 
view. "Homophobic people don't 
want to work 'with a fag," one offi­
cer said. "The group falls apart, 'we 
do not fight effectively." And 'while 
It is tme that many NATO countries 
aUow homosexuals to serve openly 
in their mUitaries (as does Israel),an-
ecdotal evidence suggests that; 
homosexuals in these foTOS, still 
remain closeted "—-"aiid must,' if 
they 'wish to adtrance in rank. 

There is a hesitation to dispute the 
military's argumenCL|l, u e 
Americans, have no idea how 
are fought, and h isreuy to under­
estimate the deep:animus t 
homosexuals that caitB in the 

1 

'In flight school, in every school I was in, I iinished first/ 
says P., a former F-18 fighter pilot. 'In every squadron I was iOf 
I was always the No. 1 gny. Bnt no matter how many 
times you're No. 1, if they find out you're a homo, you're oiU.' 

of the armed forces, yet have ac­
counted for roughly a quarter of the 
homosexuals discharged over the 
past four years. 

Several years ago, M. took a step 
that is quite common among gay 
mihtary personnel of both sexes: 
she got married. In addition to the 
obvious boon of creating the ap­
pearance of heterosexuality, mar­
riage in the military brings myriad 
financial benefits; the most impor­
tant is a higher Basic Allowance for 
Quarters when you live off-base — 
essential for anv homosexual who 
•vants a private life, but on an enlist­
ed salary, wtiich begms at SII,113 
per year, virtually unaffordable. 
Marriages of convenience, either 
between gay men and women or 
'with foreigners seeking American 
citizenship, are one solution. 

M. married a ci'vilian homosexual 
so that she could live off-base with 
her panner while securing medical 
benefits for her "'husband," who 
was her partner's best, friend. But 
gu3t over deceiving the Govem­
mem soon began to gnaw at her. 
Her reiationship foundered; when 
M. told her panner that she was di-
vorcmg the rnend, the woman 
threatened to teU M.'s CO. that she 
was gay. Panic-stricken. M. never­
theless held her ground. "I said, "Go 
ahead, there are going to be three of 
us m jail."" she savs. .M. proceeded 
with the divorce, and her panner 
kept quiet. " I felt haunted by that 
nightmare for years," she says. 

Yet perhaps the biggest problem 

ment complaint against a superior 
who demanded sexual favors from 
her. Some months later, an anony­
mous assertion that she 'was homo­
sexual appeared in A.'s personnel 
file, and her security clearance was 
suspended. 

M. has spent more than 10 years 
in the Corps, but like R., she plans 
to end her career 'when her present 
enlistment is up. 'Tm sick of Uving 
the Ue," she says. "What scares me 
Is that it gets to the point where you 
don't even notice it. You stan to 
withhold information that vou 
don't have to. Hcrj.' •u.'as your nigr?tf 
Oh, good. I'm practicing saying, Wfe 
did this and we did that. Kind of re­
membering that this is human in­
teraction, and this is O.K." 

THE .MILITARY IS ADAMANT 
that it cannot aUow homosex­
uals to serve ofjenly 'without 

greatly compromising the readiness 
and effectiveness of its troops. Mih-

live and 'work.under 
iiiamate contlitions that "would 
shock most civilians. (On the 
U.S.S. Constellation, an - aircraft 
carrier I toured, the enUsted men's 
berthing quarters were crammed 
with three-tiered bunk beds the size 
of large dresser drawers.) Unit 
cohesion is at the heart of a success­
ful fighting force, and Gen. Nor­
man Schwarzkopf and Gen. Colin 
Powell argued passionately before 
Congress that openly homosextial 
men and women would polarize 
units and destroy that cohesion. 

forces. (General Schwankopi for 
one, says he bdteves diat aUdwing 
homosexuals to serve openly 'would 
sharply discourage enlistments.) 

Still, several facton complicate 
this picture. For one, homosexuals 
have served in the, armed forces 
since the country wiu fdimded 
(even earUer, tctvalif, one of 
George WashingtonV generals is 
said to have been gay), and i f 
have served openly T— their imits 
knew of their sexual oriemation — 
without apparent problems. Brig. 
Gen. Pat Foote, 'who retired in 1989 
after 29'/2 years in the Army, says, 
" I don't know many serving offi­
cers or N.C.O.'s who have not, in 
units 'With which they were affili­
ated, known that thac were men 
and women other than heterosex­
uals doing magnificent jobs." Maj. 
Gen. 'Vance Coleman, who was 
wounded in the Korean War is 
now retired from the Army, says 
that he served with homosexuals 

'• ""tjeSerai^blm ^ 
says that the {nciidit<iay'̂ iinu-
ments aguim alwMU^ homota-
uals to serve openly'echo prior ones 
agamst integrating blacks in the 
armed forces — induding the 
claims that white soldiers would 
not follow orders given by black of­
ficers and that whites and blacks 
could not peaceably share a fox­
hole. When President Truman over­
rode those arguments in 1948 whh 
an executive order to integrate, 

Canomieioifpa^ii 
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:".!iitarv personnel, among 
others, reacted 'sv-ith honor. 

referring to nomosexuais 
.r. trte miiitarv. General 
'.jieman savs: "This is a 

r;2nts issue .̂ r.a a hu­
man rights issue. You're not 
"..Te same as I am. therefore 
• ou re infenor."' 

."erhaos another, tactor 
complicating the rruuury s 
argument agamst homosex-
uais serving openiv is that 
discharges of homosexuals, 
jome suspect. faU during 
•vanime; indeed, re^•elations 
or homosexuaUty during 
•.i.-anime are often received 
:.-\eptically by the miUurv, as 
rossible ruses to avoid com­
bat, and a person must 
rometimes furnish swom 
statements from sexual pan-
.-.ers to be discharged. 
Though the Penugon dis­
putes this. General Cole­
man, among others, savs he 
beUeves that concem about 
the presence of homosexuals 

IS a peacetime oosession. 
"'When there s a war. r.o-
bodv has time to deal -Aith 
that. " he savs. "It's aoout 
iightmg and winning. " 

Tom Carpenter, a lormer 
Marine fighter pilot '.̂ no 
met his panner or 2C x ears. a 
former navai rlight orrice.'. 
wliile on active dutv in the 
"C's, says he believes t.tat 
the miUtan''s revulsion 
from homosexuality is 
linked to the intense male 
bonding that has tradition­
aUy been a pan ot military 
life. Like many histoncallv 
all-male environments, the 
miliury has had its share of 
homoerotic ritiuls — m.ost 
famously the N'aw's 
"Crossing the Line " cere­
mony ("modified" and "'-iu-
pervised" nowadays. .;c-
cording to the Naw. out 
said to StiU occur unmod­
ified on at least some ships i . 
•"Crossing the Line " is an 
initiation tor new sailors, or 
"•polUwogs, " making tneir 
first Equator crossing. Ele­
ments of tfus ntual include 

tne crowning ot "f^ng .Nep­
tune's aueen." plaved bv a 
'̂ 'oung sailor in drag; the 
whipping and paddling ot 
polliwogs bv a gantlet of sea­
soned sailors, known as 
"sheUbacits.' and sometimes 
Simulated fellatio and anal 
intercourse between sheU-
backs and poUiwogs. At the 
conclusion, the young initi­
ates stnp off their soiled uni­
forms and pitch them into 
the sea, then miU about in 
the nude as proof that they, 
too. are now sheUbacks. 

Indeed, by many ac­
counts, what is known as 
"'conditional homosexual­
ity," or homosexual behav­
ior by men who are nor­
mally heterosexual, is not 
uncommon among soldiers 
during long periods when 
women are unavailable. 
Navy phrases Uke " I t ain't 
queer unless it's tied to the 
pier" allude to such behav­
iors. Some mamed men, it 
is said, believe that sex with 
another man does not con­
stitute adulterv. There is 

even a provision in "Don t 
.\sk. Don t TeU" that ex­
cuses homosexual conduct 
It it is abenant behavior for 
an individual. Bridget Wil­
son, a San Diego iawver 
•A'ho has defended sav mili­
tan' personnel, calls this the 
queen-ror-a-oay exception. 

Lois Shawi'er. a clinical 
psychologist whose book 
"And the Flag Was Still 
There ' studies attitudes to­
ward homosexuality in the 
miUtary, says, "The sense of 
the troops' being demoral­
ized is built on the anxierv 
that gays are going to sure 
at them and turn on them 
sexiuUy." But Shawver's re­
search suggests that this 
fear is unfounded — that, 
m fact, homosexuals regu­
late their behavior even 
more carefully when thev 
are known to be gay. As for 
exceptions. miUtarv policv 
and. in some cases, the Uni­
form Code or .MiUtarv jus­
tice prohibit displays ot 
physical affection while In 
anitorm. sex in miUurv bar­

racks, sex between people of 
different ranks and sodomy, 
which includes oral sex. 

"We have 'within the 
U.CM.J . all that we need to 
deal with people that bring 
any type of sexual misbe­
havior to the workplace or 
the barracks,^says Gttieral 
Foote, 'who recehtfy'seived 
03 the vice cluiiiman of the 
.Army's Senior Review Panel 
on Sexual Harassment. "We 
don't need aaymoie laws." 

HE'. NEXT. "nME.I. SEE 
a^^iew week ^luer, 

the we^er is waim-
er and EliNRfio^has!^^ 
rashes of nnMescent purple 

owers alongt lntenate 5. 
.\t the end ic^^ his workday, 
we drive from'.Cainp Pen­
deiton tosi'rHilkiest ' and 
meet the 'Qinlt"'bfficer I'd 
first met at the pizza dinner 
and his maJe partner, a 1 
nurse, iri 'the home they 
s hare 'with a burly chow and 
a small stripnl cat ' 

Over been, R. recoimts a 
Conowted on page 56 
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quintessential j : . iy-miiiun' inaiu 
that occurred at the .Manne otti-
cer's brunch he attended a te's\'Sun­
days bacii. The orticer .-.ad invited 
his straieht militarv' rriends t.^r 
bruncn on Saturaav. his ^iv rrienus 
on Sunday, but one straight iNaw 
pilot got the days confused and ar­
rived 'With his •wife m the midst ot 
the all-male brunch. T!ie host pan­
icked, ieigned an emergency and 
bolted f rom his own panv. 

But the heterosexual couple, ap­
parently unfazed, 'svere still there 
when the shaken host finally re­
turned. •'According to R., the Marine 
officer then took his straight friend 
into a quiet room and said, "There s 
something I have to tell vou ' — at 
which point the guest seized his arm 
and answered: "Don't worrv. I'm on 
board with the program. ' 

There are people who feel that as 
.1 vounger generation nses to power 
within the military, attitudes like 
that of the N a w pilot 'will gradually 
prevail, and that the laws barring 
open homosexuality u i i l fall a'wav, 
|ust as those barring women and 
blacks eventually did. 

But "Don't Ask. Don't Tell" is 
now Federal law, and laws are not 
changed easiiy So far, the Supreme 
Coun has refused to hear a case 
challenging it. and three Circuit 
Courts nave upheld the policy. 
However, the Second Circuit 
Coun. in .\'ew York Citv. rccentiv 
heard an appeal oi a case in wnich a 
lower-court judge ruled that 
"Don't Ask, Don't Tell" violates 
the constitutional rights of equal 
protection and free speech. That 
case. .\ble v. the United States, may 
yet reach the Supreme Court, but 
even then, precedent suggests that 
the Coun may defer to the militarv. 

"If you look at the case in terms of 
the k w and reason, it looks like an 
overwhelming 'winner," says Man 
Coles, director of the Lesbian and 
Gay Rights Project of the American 
Civil Libenies Union, which filed 
the case jointly with Lambda. "But 
if you look at it in terms of the 
couns and the military, it looks like 
It doesn't have a chance. ' 

The more likelv \'enue for 
change is Congress, but that, too. 
seems a long way off. Republicans 
are vinually unanimous in iheir 
opposition to gay rights; so far, 
even the Employment Non-Dis-
cnmuiauon Act, a basic gay rights 

bill, has failed to pass. Represenu-
:ive Barney Frank (Democrat of 
.Vlassachusetts), who is openly gay 
.ind opposes "Don' t Ask, Don't 
Tell. " says that should the Dem­
ocrats win even a sinall majority in 
'.he House and the Senate i i i No-
ember ;no small task), the gay 

-;gnts Dill could eventtially pass. 
However, he holds'out little hope 
tor lifting 'Don't Ask, D p n ' r l e l l " 
anytime soon. 

'The mil iury issue is unfor­
tunately seen as a tougher one,'', he 
says. "So you'd n e d a higgler D < ^ -
ocratic majority far.Out," ' ' r^&'^>-

Whatever h a p p ^ l l i ^ b e 
reading about it in'Ui!e newspapers, 
like everyone e l s e ; m ' a ^ e « ^ m t ^ 
he 'will become a c m ^ ' for.tne.fint 
time m his adult l ^ ' I t v r a a ' t ' l w an 
easy transition for t un . "It's â way 
of life," he says oiMMang a mjuihe. 

David and I wiU be^iraJking down 
the Oceanside Pi^and'soihebody 
w-ill see me, and t luT ' l l be like, 'Sir, 
!iow are you doing?' David's like: 
'You're not at woft!-you're^not i 
uniformi Why are tliey calling you 
Sir.'' I 'm like: 'That's Jiist the way it 
is. I can't explain i t . ' " 

But R. ioined the Matines for the 
brotherhood, the 'apr i t de cbips, 
and ultimately, his ^soise of broth­
erhood has been eroMd by the years 
ot hiding. "For the longest time, I 
felt close to the people," he says. 
" But more and more, "when you 
near somebody make, an anti-gay 
comment, that beoomes a Ixwk-
marK m vour mind. I can't become 
close Iriends with the people I work 
with. It's definitely noade,me grow 
apan from the Mara^'Co^"'"'' ' '^'' ' 

His experience, raies'the ques­
tion oi whether openly gay soldiers 
are as great a threat to unit cohe­
sion as closeted i^iiomosexuals, 
whose enforced secrecy gradually 
distances them fitmi'ritheir feUow 
soldiers. .A... the wo^an who served 
in the Persian Gulf aiod-in.Bosnia, 
says that as '^IS^^^^' 
have this bamer tOfimmaqr with 
the people y o u ' r e ^ S ^ p r i & S ^ . 
and that i n t i m a c y - B ^ ^ t ^ K s ^ s 
people alive in hostile situations." 

.\mong the many paradoxes sur­
rounding the issue of homosexuals 
in the military is this: the fact ihat 
R. has thrived in the military — and 
has the record to prove it — is pan-
!\" what impels him to move on. " I 

"ant to leave in a prisdne sute," he 
says. "I'm tired...of^iheitlbc g. 
prospect that tomoifdrw'tlte whole 
'vorld could comecTasluii(down;"'B^-r 

'•*^^PJ^^S"'' 



The Honorable Barney Frank 
House of Representatives 
2210 Rayburn House Office Building 
Washington, D.C. 20515-2104 

Dear Barney: 

Thank you for your correspondence regarding the Timothy McVeigh case. As you know, 
the case has now settled. I think the settlement is fair, and I am pleased the matter has been 
resolved. 

This Administration remains committed to fair implementation ofthe Don't Ask, Don't 
Tell policy enacted by Congress. I look forward to working with you to achieve that goal. 

Sincerely, 



The Honorable Howard Coble 
United States House of Representatives 
2239 Rayburn House Office Building 
Washington, D.C. 20515-3306 

Dear Congressman Coble: 

Thank you for your correspondence regarding the Timothy McVeigh case. Now that the 
case has settled, I wanted to write to assure you that this Administration is firmly committed to 
the Electronic Communications Privacy Act. We expect govemment employees to comply with 
its provisions, and we will take appropriate steps when violations occur. 

Sincerely, 



The Honorable William D. Delahunt 
United States House of Representatives 
1517 Longworth House Office Building 
Washington, D.C. 20515-2110 

Dear Congressman Delahunt: 

Thank you for your correspondence regarding the Timothy McVeigh case. Now that the 
case has settled, I wanted to write to assure you that this Administration is firmly committed to 
the Electronic Communications Privacy Act. We expect government employees to comply with 
its provisions, and we will take appropriate steps when violations occur. 

Sincerely, 



Patience is a virtue 
Lesbian lives portr^ in an opera 
based on novel PaHence and Sarah. 

See page 391 

Reel downer 
W/g/7>4rf gels high praise, 
but if s depressing. 

See page 37 

I June 19,1998' VoL 29, No. 25 

A stiooting star \L 
In his brief life, Cuban pahter ^ , 
CariosAlfonzo triumphed. ^ > 

See page 35 

SERVING THE NATION'S CAPITAL SINCE 1969 

White House chides 
jott fbr statements 

Senate leader compares homosexuality 
to alcoholism, kleptomania, sex addiction 

by U u Chlbbaro Jr. 
The White House joined Gay civil rights leaders and Gay Republicans 

this week in cnuciring Senate Majority Leader Trent Lott (R-Miss ) for 
staung in a television interview that homosexuality is sinftil and compara­
ble 10 alcoholism, kleptomania, and "sex addiction." 

Lett's comments came during the taping of a cable television show host­
ed by conservative antî Gay commentator Armstrong Williams. The pro­

gram is scheduled for broad­
cast this weekend. 

In response to a quesiion 
by Williams. Lott said he 
considers homosexualiiy to 
be sinful. Then, according to 
the Associated Press, hc said. 
"You should still love ihai 
person. You should not trv it, 
mistreat them or treat them as 
outcasts. You should trv lo 
show them a way to deal with 

, that problem, just like alcohol 
I ... or sex addiction ... or 
I kleptomaniacs." 

According to the AP. Lott 
_ added. "There arc all kinds ot 

I
g problems, addictions, diffi-
p cultics. experiences of things 
I that are wrong, but you 
«t should try to work with that 
•* person to leam to control that 

problem." The remarks were 
widely reponed in the main­
stream media, and on 
Tuesday, reporters asked 
White House Press Secretary 

Mike McCurry what President Clinton thought of Lon's remarks. 
"He thinks that the American people undersland how difficult it is to get 

business done in Washington sometimes when vou're dealing with people 
who are so backward in their thinking." McCurry said. "For over 25 year.-,, 
it's been quite clear that sexual orientation is not an affliction. " McCurrv-
said. "It's not a disease. ... And the fact that the majority leader has such 
views, apparently, consistent with some who are fairlv extreme in his pari> 
IS an indicator of how difficult it is to do rational work in Washington "" ' 
_ McCurry's comments came on the same day that the Human Rishis 
Campaign, the nation"s largest Gay political group, and L02 Cabiri 
Republicans, a national Gay Republican group, called Loit s characteriza­
tion of homosexuality an insult to Gay people and a contfadiciion of sci­
entific findings on homosexuality over the past 25 vears. The two groups 
noted that the American Psychological Association and the Am'erican 
Psychiatric Associauon, along with other mental health experts, have ciied 
scientific evidence for many years showing tiiat homosexualiiv is noi a 
mental disorder. 

C lued on page 14 

SeoMtt Majority Leader Trent Lott on 
Gays: "You should try to work with (hat 
person to leam lo coDtral that proMcni." 

Counly Vt^fiixib'.ainnHil 

Gays still waiting at the altar 
Vermont, Alaska, Hawaii experiencing cold on 
Gay marriages, but that could change any day now 

by Lisa Keen 
The problem with allow­

ing same-sex couples to 
obtain marriage licenses, 
argues the state of Vermont, 
is tiiat it would enable tiiem 
to obtain "rights and obliga­
tions under hundreds of 
other statutes" the same as 
heterosexual couples 

Duh... 
""They're correct," said 

.Mary Bonauio. a Gav leeal 
activist helping to represent 
Gay couples in Vermont 
seeking marriage licenses. 
"Marriage brings all those 
things."' 

Yes. said Bonauio. Gay 
couples could pay a hundred 
dollars to a lawyer and have durable power of 
attomey documents drawn up -one for healtii 
decisions and one for financial matters. They 
could spend several hundred dollars for a will to 

Attorney Mary Bonauto is helping to 
rcpnseni Gay couples in Vennont 
wiio are seeking marriage licenses. 

ensure tiie transfer of prop­
erty should one partner die. 
They could pay hundreds of 
dollars to have a relation­
ship "conn-act" formalized 
to handle tiie^^ division ^of 
property sh6u](l''ttiie cdiiple 
split up. But some Gay cou­
ples would prefer to pay the 
one-time fee;o'f.'"ibbut $35 

I charged in most' stateis to 
m obtain a marriage license 

which would give tiiem all 
the "rights and obhgaiions'" 
available to heterosexual 
couples who buy marriage 
licenses today. 

But to read what Vermont 
has to say about the "rights 
and obligations".of mar­

riage —as evidenced by its 94-page brief to the 
Vermont Supreme Coun— one gets the distinct 
impression that mamage boils down to one' 



National News 

states get cold feet on Gay mamage 
Continued from page 1 
basic thing: procreation. 

Accordmg to the brief filed by Vennont. 
and echoed by Hawaii and Alaska in their 
respective supreme courts, tiie historic 
purpose underlying marriage laws is the 
""regulation of repnxiuctive activity and 
child resmg." 

The Vennont Supreme Coun has yet to 
rule on the case before it. Baker v. 
Vennont. The Hawaii Supreme Coun has 
had briefs for its case, Hawaii v. Baehr. 
since June 1997 and has yet to rule or even 
indicate whether it intends to first hear 
oral arguments in tiie maner. The Alaska 
Supreme Court, on May 29. declined a 
request from the state to issue a quick 
decision in its maniage case. Alaska \: 
Brause. and sent the matter back to trial. 

Sign, seal, but not deliver? 
Becoming tiie fint state to give Gay 

couples the same legai rights as straight 
couples does not appear to be a race tiiat 
any state wants to win. It seems tiie eco­
nomic promise of millions of dollars in 
Gay tourist trade is not offsetting tiie polit­
ical tiireat of having one's home state 
being dubbed the "Gay honeymoon capi­
tal of tiie world"—not even in Hawaii, 
where everyone acknowledges the econo­
my is a wreck. 

The battle over turriage is beginning to 
sound a lot like tiie battie over anti-Gay 
initiatives from a few years ago: a mg-of-
war between "the voters right to decide" 
and "the couns responsibility to defend 
tiie constitution." But will the courts pull 
tiieir weight or will they let tiie voters rein 
in the constitution with one pull of a lever? 

John Gaguine. axsisiant attomey gener­
al for Alaska (and a 196S graduate of 
Washington, D.C.'s Woodrow Wilson 
High School),.said it is "possible" die 
Alaska Supreme Coun declined last 
month to review the marriage case 
because tiiere's a question on this 
November's ballot seekuig to change tiie 
state constitution to. in essence, prohibit 
maniage licenses fbr tame-sex couples. 

Dan Foley, an attorney representing the 
Gay couples in tiie Hawaii case, said he's 

heard people speculate the Hawaii 
Supreme Coun might be oying to delay a 
decision there until after November's vote, 
but he's also heard people sav the coun is 
going to take up tiie case "real soon." 

"We just don"t know," said Foley But 
even if the Hawaii Supreme Coun doesn't 
make a mling before November's vote 
-and even if voten decide tiien to give tiie 
legislamre tiie nod to change the constitu­
tion to ban same-sex marriages— Foley 
says tiie fight won't be over. 

"We bofK to win in November, but if 
we lose and the legislature passes a law 
and limits mamage to opposite sex (cou­
ples)." said Foley, "'then tiie attorney gen­
eral would probably " ask the coun to rule 
on tiie Baehr cise in light of tiie amended 
constitution. But tiie Gay couples' leeal 
team would sull have a case, said Folev. 
After aU. he noted, tiie Hawaii Supreme 
Coun's preliminary ruling in tiiis case 
held tiiat denying mamage licenses lo 
same-sex couples was sex discrimination. 
And while a majonty of legislators in 29 
slates (including Alaska i have voted lo 
approve laws banning legal recognition of 
same-sex mamages. it seems unlikelv tiiat 
any legislator today -at tiie state or feder­
al level— is ready to campaign for re-elec­
tion on a promise to lift the ban against sex 
discriminatioo. 

So the three-way coun race, however 
reluctant its participants may be. is still on. 
Hawaii still has tiie lead, being in a posi­
tion to have its supreme coun issue a deci­
sion. It couid any day no« - i f die coun so 
chooses. If Hawaii's supreme court 
drririrs to first hear oral arguments, it 
could be in a very tight race witii Vennont. 
whose supreme coun is expected to hear 
arguments this fall, perhaps as early as 
September. Because Alaska's Supreme 
Court sent tiie case back to tiie lower court 
for a trial, tiie 49tii stale is runmng a dis­
tant third. 

(The Missouri Supreme Court on May 
26 smick down a bill enacted in that state 
which involves tiie incorporation of cer­
tain entities but included a provision to 
ban recogiution of same-sex marriage. 
The full coun agreed tiie overall bill vio­

lated a provision of the state constitution 
forbidding legislation from addressing 
more tiian one subjecL It made no com­
ment aboul the same-sex marriage ban's 
consututionality but tiiat ban is. techmcal-

Dan Foley said he'i beard people speculate 
Uie Hawaii Supreme Coart might be trying 
to deby a decision until after November. 

iy speaking, dead.) 
Whether and when decisions are issued, 

the matter is going before voters in Alaska 
and Hawaii in November. Vermont has no 
provision for an initiative vote there. Bul 
California, which doesn't have a same-sex 
mamage case in the courts, does has an 
initiative process, and a stale Assembly 
member has until June 25 lo collect 
enough signatures to put an initiative on 
tiiat state's ballot in November seeking to 
ban recogiution of same-sex marriages. 

Meanwhile, as Lesbian columnist 
Debbie Woodell for the Philadelphia 
Daily News put it June 9. "Gay people 
have been trying to plan nips to Hawaii 
ever since hopes rose tiiat tiie nation's 50tii 
state would become tiie first to give us the 
same legal rights as straight people." 

Gay activists in Hawaii are busy plan­
ning, too, but their work right now is 
focused on tiie November ballot. The polls 
have suggested for some time that voters 

are inclined to give die legislature the 
power it needs to amend the state constitu­
tion to stipulate that marriage can be valid 
only for couples comprised of "one man 
and one woman." But activists are hopinc 
tiiai tiie polls are son and that voters car. 
be swayed by an election campaign that 
can convince them tiiat Gay couples 
should be treated tiie same as heterosexual 
couples. They don't have to convince 
everyone, noted David Smith of ^ e 
Himian Rights Campaign, which is 
ning to spend Sl million helping with IOCIL • 
a voter campaign. They don't even have to ' 
convince a nujority of voters to say "no." 
Activists just have to convince 50.1 per-
cem of voten to eitiier vote i the 
measure or leave tiieir balkxs t on 
that question. 

"It's achievable." said Smith. "People 
have a tendency to vote no (on initiatives! 
regardfess. And polling shows that when 
tiie discussion is focused on constitutional 
issues, most people don'i want the consti­
tution changed because a particular group 
is unpopular." 

HRC launched its campaign this mom.':, 
as did a Hawaii-based coaiiuon of Gay 
and civil rights acnvisis. 
• Smitii says HRC won't be able to pour 

Sl million into Alaska for its ballot battie 
this November, but the organization is 
sending staff to tiie state to help with train­
ing activists and non-monetary resources. 

"It's going to be very difTieull to fight 
on two fronts in tiie election cycle," said 
Smitii. He said HRC simply doesn't have 
tiie extra dollars to funnel into the Alaska 
campaign, which artjse very suddenly this 
year when the legislature voted to put the 
issue on the ballot Most of the organiza­
tion's S12 million annual budget, he 
explained, is "raised incrementally" and 
already committed to other projects aitd 
goals, such as lobbying on Capitol Hill 
and its national Millennium March. 

"It's very, very difficult to tum on a 
dime and launch a campaign," said Smith. 
Hawaii's ballot showdown, however, has 
been in the works for more tiian a year. 
Plus, he noted. Alaska's court case is now 
back to square on;, whereas Hawaii's is 
"an incredibly urgent situation with the 
state supreme coun ready to rule and a 
constimtional amendment hanging over 
the head of the coun case.'*V 
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May 7, 1998 

The Honorable William Jefferson Clinton 
President 
The White House 
Washington. D.C. 20500 

Dear Mr. President, 

We are approaching a crisis over the Timothy McVeigh matter. When I first raised this issue with 
the White House, I was assured that control over the negotiations for a settlement would rest with 
the Justice Department. Instead, the Navy has reasserted its right to control this and Mr. McVeigh 
is being given a very inadequate offer. 

The Navy violated his privacy rights and violated your policy with regard to gays in the military, 
Judge Sporkin — a Reagan appointee — found against the Na'vy on both these points. While the Navy 
was prevented from actively appealing this decision, they did succeed in filing an appeal and keeping 
open their option of challenging Judge Sporkin's opinion. That would of course be an absolute 
disaster and a total repudiation of all of us who have been supportive of your efforts regarding gay 
and lesbian rights. 

The way to avoid this is to recognise that Mr. McVeigh was treated unfairly by the Navy. And that 
can be done •without repudiating your policy on gays in the military — indeed we believe we are in fact 
acting in its spirit and according to its letter. Mr. McVeigh has served 17 ' / i years. The financial 
settlement he should be offered should reflect a 20 year commitment. This is more money than if he 
were simply given funds to reflect his 17 Vz years. But an important issue of principle is involved 
here, not simply money. 

The principle is an acknowledgment that he was unfairly treated in being forced to retire early. I f he 
is simply gjven credit for the time served, the Navy will succeed in maintaining that they were upheld 
in their actions. In fact, contrary to what I was assured by White House staflf members, the Na'vy's 
version was already printed in the Washington Times and trumpeted as the ofEcial administration 
position ~ "with absolutely no dissent firom the White House or the Justice Department. 

If the Navy simply gives Mr. McVeigh money that reflects actual time served with no recognition that 
he was treated badly, it will be an outrageous betrayal of all of us who have worked for a reasonable 
outcome here. The DefiSnse Department is dug in and only your personal intervention can prevent 
this disaster. Please vindicate your gay and lesbian supporters by insistmg that Mr. McVeigh be given 
a settlement that would reflect 20 years of service as an acknowledgment of the government's grave 
error in this case. 

THIS STA-nONEHY PRINTED ON PAPER MADE OF RECVCLED FIBEnS 



THE WHITE HOUSE 

W A S H I N G T O N 

February 20, 1998 

MEMORANDUM FOR CHARLES RUFF 
DON GOLDBERG 

FROM: JANET MURGUI|^C2-v 
LEGI SLAT I V ^ AFFAIRS 

SUBJECT: Congressional Correspondence 

Attached i s a copy of a l e t t e r sent t o the President from 
Member(s) of Congress. We would appreciate your assistance i n 
d r a f t i n g the response. 

Thank you very much f o r your assistance. I f you have any 
questions, please f e e l f r e e t o c a l l Chris Walker at x67500. 

The f o l l o w i n g i s a d e s c r i p t i o n of the l e t t e r : 

1) Rep. Howard L. Coble (R-NC) and Rep. W i l l i a m D. 
Delahunt (D-MA). 

Attachment 
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UNITED STATES CODE SERVICE 
Copyright 1998, LEXIS Law Publishing, a d i v i s i o n of Reed Elsevier Inc. 

A l l r i g h t s reserved. 

•*** THIS SECTION IS CURRENT THROUGH 105-165, APPROVED 3/20/98 *** 
*** WITH A GAP OF 160 AND 164 '*** 

TITLE 10. ARMED FORCES 
SUBTITLE A. GENERAL MILITARY LAW 

PART I I . PERSONNEL 
CHAPTER 69. RETIRED GRADE 

10 USCS @ 1370 (1998) 

@ 1370. Commissioned o f f i c e r s : general r u l e ; exceptions 

(a) Rule f o r retirement i n highest grade held s a t i s f a c t o r i l y . 
(1) Unless e n t i t l e d to a higher r e t i r e d grade under some other provision of 

law, a commissioned o f f i c e r (other than a commissioned warrant o f f i c e r ) of the 
Army, Na'vy, A i r Force, or Marine Corps who r e t i r e s under any provision of law 
other than chapter 61 or chapter 1223 of t h i s t i t l e [10 USCS @@ 1201 et seq. or 
12731 et seq.] s h a l l , except as provided i n paragraph (2), be r e t i r e d i n the 
highest grade i n which he served on active duty s a t i s f a c t o r i l y , as determined by 
the Secretary of the m i l i t a r y department concerned, f o r not less than six 
months. 

(2) (A) In order to be e l i g i b l e f o r voluntary retirement under any provision 
of t h i s t i t l e i n a grade above major or lieutenant commander, a commissioned 
o f f i c e r of the Army, Navy, A i r Force, or Marine Corps must have served on active 
duty i n that grade f o r not less than three years, except that the Secretary of 
Defense may authorize the Secretary of a m i l i t a r y department to reduce such 
period to a period not less than two years i n the case of retirements e f f e c t i v e 
during the nine-year period beginning on October 1, 1990. 

(B) The President may waive subparagraph (A) i n i n d i v i d u a l cases i n v o l v i n g 
extreme hardship or exceptional or unusual circumstances. The au t h o r i t y of the 
President under the preceding sentence may not be delegated. 

(C) In the case of a grade below the grade of lieutenant general or vice 
admiral, the number of members of one of the armed forces i n that grade f o r whom 
a reduction i s made during any f i s c a l year i n the period of service-in-grade 
otherwise required under t h i s paragraph may not exceed the number equal to two 
percent of the authorized active-duty strength f o r that f i s c a l year f o r o f f i c e r s 
of that armed force i n that grade. 

(3) A reserve or temporary o f f i c e r who i s n o t i f i e d that he w i l l be released 
from active duty without his consent and thereafter requests retirement under 
section 3911, 6323, or 8911 of t h i s t i t l e and i s r e t i r e d pursuant to that 
request i s considered f o r purposes of t h i s section, to have been r e t i r e d 
i n v o l u n t a r i l y . An o f f i c e r r e t i r e d pursuant to section 1186 (b) (1) of t h i s t i t l e 
i s considered f o r purposes of t h i s section to have been r e t i r e d v o l u n t a r i l y . 

(b) Retirement i n next lower grade. An o f f i c e r whose length of service i n the 
highest grade he held while on active duty does not meet the service i n grade 
requirements s p e c i f i e d i n subsection (a) s h a l l be r e t i r e d i n the next lower 
grade i n which he served on active duty s a t i s f a c t o r i l y , as determined by the 
Secretary of the m i l i t a r y department concerned, f o r not less than s i x months. 

(c) o f f i c e r s i n 0-9 and O-IO grades. 
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(1) An o f f i c e r who i s serving i n or has served i n the grade of general or 
admiral or lieutenant general or vice admiral may be r e t i r e d i n that grade under 
subsection (a) only a f t e r the Secretary of Defense c e r t i f i e s i n w r i t i n g to the 
President and Congress that the o f f i c e r served on active duty s a t i s f a c t o r i l y i n 
that grade. 

(2) In the case of an o f f i c e r covered by paragraph (1), the three-year 
service-in-grade requirement i n paragraph (2)(A) of subsection (a) may not be 
reduced or waived under that subsection--

(A) while the o f f i c e r i s under i n v e s t i g a t i o n f o r alleged misconduct; or 
(B) while there i s pending the d i s p o s i t i o n of an adverse personnel action 

against the o f f i c e r f o r alleged misconduct. 

(d) Reserve o f f i c e r s . 
(1) Unless e n t i t l e d to a higher grade, or to c r e d i t f o r s a t i s f a c t o r y service 

i n a higher grade, under some other provision of law, a person who i s e n t i t l e d 
to r e t i r e d pay under chapter 1225 of t h i s t i t l e s h a l l , upon a p p l i c a t i o n under 
section 12731 of t h i s t i t l e , be credited with s a t i s f a c t o r y service i n the 
highest grade i n which that person served s a t i s f a c t o r i l y at any time i n the 
armed forces, as determined by the Secretary concerned i n accordance w i t h t h i s 
subsection. 

(2) I n order to be credited w i t h s a t i s f a c t o r y service i n an o f f i c e r grade 
(other than a warrant o f f i c e r grade) below the grade of lieutenant colonel or 
commander, a person covered by paragraph (1) must have served s a t i s f a c t o r i l y i n 
that grade (as determined by the Secretary of the m i l i t a r y department concerned) 
as a reserve commissioned o f f i c e r i n an active status, or i n a r e t i r e d status on 
active duty, f o r not less than six months. 

(3) (A) In order to be credited with s a t i s f a c t o r y service i n an o f f i c e r grade 
above major or lieutenant commander, a person covered by paragraph (1) must have 
served s a t i s f a c t o r i l y i n that grade (as determined by the Secretary of the 
m i l i t a r y department concerned) as a reserve commissioned o f f i c e r i n an active 
status, or i n a r e t i r e d status on active duty, f o r not less than three years. 

(B) A person covered by subparagraph (A) who has completed at least s i x 
months of s a t i s f a c t o r y service i n grade and i s transferred from an active status 
or discharged as a reserve commissioned o f f i c e r s olely due to the requirements 
of a nondiscretionary p r o v i s i o n of law r e q u i r i n g that t r a n s f e r or discharge due 
to the person's age or years of service may be credited w i t h s a t i s f a c t o r y 
service i n the grade i n which serving at the time of such t r a n s f e r or discharge, 
notwithstanding f a i l u r e of the person to complete three years of service i n that 
grade. 

(C) I f a person covered by subparagraph (A) has completed at least s ix 
months of s a t i s f a c t o r y service i n grade, the person was serving i n that grade 
while serving i n a p o s i t i o n of adjutant general required under section 314 of 
t i t l e 32 or while serving i n a p o s i t i o n of assistant adjutant general 
subordinate to such a p o s i t i o n of adjutant general, and the person has f a i l e d to 
complete three years of service i n that grade solely because the person's 
appointment to such p o s i t i o n has been terminated or vacated as described i n 
section 324(b) of such t i t l e , then such person may be credited with s a t i s f a c t o r y 
service i n that grade, notwithstanding the f a i l u r e to complete three years of 
service i n that grade. 

(D) To the extent authorized by the Secretary of the m i l i t a r y department 
concerned, a person who, a f t e r having been recommended f o r promotion i n a report 
of a promotion board but before being promoted to the recommended grade, served 
i n a p o s i t i o n f o r which that grade i s the minimum authorized grade may be 
credited f o r purposes of subparagraph (A) as having served i n that grade f o r the 
period f o r which the person served i n that p o s i t i o n while i n the next lower 
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grade. The period c r e d i t e d may not include any period before the date on which 
the Senate provides .advice and consent f o r the appointment of that person i n the 
recommended grade. 

(E) To the extent authorized by the Secretary of the m i l i t a r y department 
concerned, a person who, a f t e r having been extended temporary Federal 
recognition as a reserve o f f i c e r of the Army National Guard i n a p a r t i c u l a r 
grade under section 308 of t i t l e 32 or temporary Federal recognition as a 
reserve o f f i c e r of the A i r National Guard i n a p a r t i c u l a r grade under such 
section, served i n a p o s i t i o n f o r which that grade i s the minimum authorized 
grade may be credited f o r purposes of subparagraph (A) as having served i n that 
grade f o r the period f o r which the person served i n that p o s i t i o n while extended 
the temporary Federal recognition, but only i f the person was subsequently 
extended permanent Federal recognition as a reserve o f f i c e r i n that grade and 
also served i n that p o s i t i o n a f t e r being extended the permanent Federal 
recognition. 

(4) A person whose length of service i n the highest grade held does not meet 
the service i n grade requirements sp e c i f i e d i n t h i s subsection s h a l l be credited 
w i t h s a t i s f a c t o r y service i n the next lower grade i n 'rfhich that person served 
s a t i s f a c t o r i l y (as determined by the Secretary of the m i l i t a r y department 
concerned) f o r not less than s i x months. 

HISTORY: (Added Dec. 12, 1980, P.L. 96-513, T i t l e I , @ 112, 94 Stat. 2876.) 
(As amended Nov. 5, 1990, P.L. 101-510, Div A, T i t l e V, Part B, @ 522, 104 

Stat. 1561; Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e F, @ 561(d), 
107 Stat. 1667; Oct. 5, 1994, P.L. 103-337, Div A, T i t l e XVI, S u b t i t l e B, Part 
I I , @ 1641, S u b t i t l e D, @ 1671(c)(7)(B), 108 Stat. 2968, 3014; Feb. 10, 1996, 
P.L. 104-106, Div A, T i t l e V, S u b t i t l e A, @ 502(a), (b), ( f ) , (g), 110 Stat. 
292, 293; Sept. 23, 1996, P.L. 104-201, Div A, T i t l e V, S u b t i t l e E, @ 544, 110 
Stat. 2522.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Ef f e c t i v e date of section: 
Act Dec. 12, 1980, P.L. 96-513, T i t l e V I I , @ 701(a), 94 Stat. 2955, provided 

that t h i s section " s h a l l take e f f e c t on September 15, 1981", except as provided 
i n @ 701(b)(1) of such Act Dec. 12, 1980, which appears as 10 USCS @ 101 note. 

Amendments: 
1990. Act Nov. 5, 1990, i n subsec. ( a ) ( 2 ) , designated the sentence beginning 

"In order to be e l i g i b l e . . ."as subpara. (A) and i n such subparagraph 
inserted ", except that the Secretary of Defense may authorize the Secretary of 
a m i l i t a r y department to reduce such period to a period not less than two years 
i n the case of retirements e f f e c t i v e during the five-year period beginning on 
October 1, 1990", designated the sentences beginning "The President may waive . 
. ." and "The a u t h o r i t y of the President . . ."as subpara. (B) and i n such 
subparagraph s u b s t i t u t e d "subparagraph (A)" f o r "the preceding sentence", and 
added subpara. (C). 

1993. Act Nov. 30, 1993, i n subsec. (a)(2)(A), substituted "nine-year period" 
f o r "five-year period". 

1994. Act Oct. 5, 1994 ( e f f e c t i v e 12/1/94 as provided by @ 1691 of such Act, 
which appears as 10 USCS ® 10001 note), i n subsec. ( a ) ( 1 ) , substituted "chapter 
1223" f o r "chapter 67". 

Such Act f u r t h e r ( e f f e c t i v e 10/1/96, as provided by 0 1691(b)(1) of such Act, 
which appears as 10 USCS 0 10001 note) added subsec. (d). 

1996. Act Feb. 10, 1996, i n subsec. (a), inserted the heading, i n para. 
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(2), i n subpara. (A), deleted "and below lieutenant general or vice admiral" 
fol l o w i n g "commander" and, i n subpara. (C), substituted "In the case of a grade 
below the grade of lieutenant general or vice admiral, the number of members of 
one of the armed forces i n that grade" f o r "The number of o f f i c e r s i n an armed 
force i n a grade"; i n subsec. (b), inserted the heading; substituted subsec. (c) 
for one which read: "(c) Upon retirement an o f f i c e r of the Army, Navy, A i r 
Force, or Marine Corps who i s serving i n or has served i n a p o s i t i o n of 
importance and r e s p o n s i b i l i t y designated by the President to carry the grade of 
general or admiral or lieutenant general or vice admiral under section 601 of 
t h i s t i t l e may, i n the d i s c r e t i o n of the President, be r e t i r e d , by and w i t h the 
advice and consent of the Senate, i n the highest grade held by him while serving 
on active duty."; and, i n subsec. (d), inserted the heading. 

Such Act f u r t h e r ( e f f e c t i v e 10/1/96 immediately a f t e r subsec. (d) takes 
e f f e c t , as provided by @ 302(e) of such Act, which appears as a note to t h i s 
section), i n subsec. ( d ) ( 2 ) ( B ) , deleted "and below lieutenant general or vice 
admiral" f o l l o w i n g "commander". 

Act Sept. 23, 1996, i n subsec. (d), redesignated para. (3) as para. (4), i n 
para. (2), deleted "(A)" preceding " i n order" and redesignated subpara. (B) as 
para. (3), and, i n para. (3) as so redesignated, designated the sentence 
beginning " I n order to be credited with s a t i s f a c t o r y service . . ."as subpara. 
(A) , designated the sentence beginning "A person covered by . . ."as subpara. 
(B) , i n subpara. (B) as so redesignated, substituted "subparagraph (A)" f o r "the 
preceding sentence", and added subparas. (C) - (E) . 

Other provisions: 
T r a n s i t i o n provisions under Defense O f f i c e r Personnel Management Act. For 

provisions r e l a t i n g to the time-in-grade requirement f o r voluntary retirement of 
o f f i c e r s not subsequently promoted, see Act Dec. 12, 1980, P.L. 96-513, T i t l e 
VI, Part C, @ 629, 94 Stat. 2953, which appears as 10 USCS @ 611 note. 

E f f e c t i v e date of Feb. 10, 1996 amendment of subsec. (d) ( 2 ) ( B ) . Act Feb. 10, 
1996, P.L. 104-106, Div A, T i t l e V, S u b t i t l e A, @ 502(e), 110 Stat. 293, 
provides: "The amendment made by subsection (a)(2) [amending subsec. (d)(2)(B) 
of t h i s section] s h a l l take e f f e c t on October 1, 1996, immediately a f t e r 
subsection (d) of section 1370 of t i t l e 10, United States Code, takes e f f e c t 
under section 1691(b)(1) of the Reserve O f f i c e r Personnel Management Act (108 
Stat. 3026) [10 USCS 0 10001 n o t e ] . " . 

NOTES: 

CROSS REFERENCES 
This section i s r e f e r r e d to i n 10 USCS @@ 3961, 6151, 6323, 6325, 6383, 8961; 

33 USCS @ 857a; 42 USCS @ 213a. 

RESEARCH GUIDE 
Am Jur: 

54 Am Jur 2d, M i l i t a r y , and C i v i l Defense ® 156. 

INTERPRETIVE NOTES AND DECISIONS 
Predecessor to 10 USCS @ 1370 applied to one who attained rank of rear 

admiral i n lower h a l f only on retirement as well as to those who served i n that 
grade p r i o r to retirement; r e t i r e d rear admiral could not recover upon claims 
fo r installments of pay and r e t i r e d pay that became due more than 6 years p r i o r 
to f i l i n g of s u i t , as such was barred by l i m i t a t i o n s . McColl v United States 
(1957) 137 Ct Cl 337, 147 F Supp 494. 

Federal Court cannot e n t e r t a i n claim by former temporary major general 
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r e t i r e d i n permanent rank of brigadi e r general, a r i s i n g out of determination by 
Secretary of Army under predecessor to 10 USCS @ 1370 that p l a i n t i f f ' s service 
i n rank of temporary major general was not s a t i s f a c t o r y , where administrative 
decision i s supported by substantial evidence, since determination of 
sa t i s f a c t o r y performance i s w i t h i n secretary's d i s c r e t i o n and involved no 
immediate entitlement of p l a i n t i f f to money. Koster v United States (1982) 231 
Ct Cl 301, 685 F2d 407. 

Retired pay grade f o r Marine Corps r e t i r e e was that of captain, where r e t i r e e 
was major on A p r i l 1, when he f i r s t became e l i g i b l e f o r voluntary retirement, 
and board of i n q u i r y ( f o l l o w i n g conviction by general court-martial) had 
recommended on February 16 retirement i n grade of captain and had found that 
member's record was not otherwise so meritorious as to demonstrate his 
s a t i s f a c t o r y service as major, despite fact that Secretary did not concur i n 
board's recommendation and f i n d i n g u n t i l A p r i l 6, because any request f o r 
retirement on A p r i l 1 as major would not have been approved under 10 USCS @ 
1370. Captain William G. Peters, U.S. Marine Corps (Retired) (1991) 70 Comp Gen 
398 . 

Naval o f f i c e r , who had been serving i n p o s i t i o n under 10 USCS @ 601 f o r which 
he was e n t i t l e d to grade of Admiral, was e n t i t l e d , upon retirement, to have his 
excess leave l i q u i d a t e d at grade of Admiral, where Board f o r Correction of Naval 
Records had changed o f f i c e r ' s m i l i t a r y records to show that he had r e t i r e d on 
6/1/92 i n rank of Admiral, rather than on 7/1/92, at which time he had reverted 
to permanent rank of Rear Admiral, due to delay i n confirmation of his 
retirement at rank of Admiral. Admiral Jonathan T. Howe, USN (Retired) (5/9/94) 
Comp. Gen. Dec. No. B-255792. 
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*** THIS SECTION IS CURRENT THROUGH 105-165, APPROVED 3/20/98 *** 
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TITLE IC^r A^JED FORCE_S.̂  
SUBTrrhW^B . ARMY 
PART I^^^ERSi 

CHAPTER 367. RETIREMEOTTOR LENGTH OF SERVICE 

10 USCS @ 3914 (1998) 

@ 3914. Twenty t o t h i r t y y e a r s : e n l i s t e d members 

Under r e g u l a t i o n s t o be p r e s c r i b e d by the S e c r e t a r y of the Army, an e n l i s t e d 

member of the Army who has a t l e a s t 20, but le s s than 30, years of s e r v i c e 

computed under s e c t i o n 3925 of t h i s t i t l e may, upon h i s request, be r e t i r e d . 

HISTORY: (Aug. 10, 1956, ch 1041, ® 1, 70A S t a t . 225; Sept. 2, 1958, P.L. 

85-861, 0 3 3 ( a ) ( 2 5 ) , 72 S t a t . 1565.) 
(As amended Sept. 8, 1980, P.L. 96-343, @ 9 ( a ) ( 1 ) , 94 S t a t . 1128; Oct. 5, 

1994, P.L. 103-337, Div A, T i t l e V, S u b t i t l e B, @ 515(a), 108 S t a t . 2753.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

P r i o r law and r e v i s i o n : 

1956 Act 

Revised S e c t i o n Source (U.S. Code) Source ( S t a t u t e s a t Large) 

3914 10:948 (1st sentence). Oct. 6, 1945, ch 393, Sec. 
10:948a. 4 (1st sentence); r e ­

s t a t e d Aug. 10, 1946, ch 
952, Sec. 6 (a) (1st 
sentence), 60 S t a t . 996. 
Aug. 10, 1946, ch 952, 
Sec. 7, 60 S t a t . 996. 

The words "now o r h e r e a f t e r " , i n 10:948a, are o m i t t e d as surplusage. The 
words "computed under s e c t i o n 3925 of t h i s t i t l e " are s u b s t i t u t e d f o r the words 
" a c t i v e Federal s e r v i c e " , i n 10:948, and " a c t i v e Federal m i l i t a r y s e r v i c e " , i n 
10:948a, s i n c e t h a t r e v i s e d s e c t i o n makes e x p l i c i t t he s e r v i c e covered. The 
words "be r e t i r e d " are s u b s t i t u t e d f o r the words " w i l l be pla c e d on the r e t i r e d 
l i s t o f " , i n 10:948. The words "completed a minimum", i n 10:948; and "the p e r i o d 
o f " , "be s u b j e c t t o " , " p e r i o d s o f " , and "now or a f t e r August 10, 1946", i n 
10:948a; are o m i t t e d as surplusage. 

1958 Act 
The change makes c l e a r t h a t the S e c r e t a r y of the Army i s r e q u i r e d t o 

p r e s c r i b e r e g u l a t i o n s i n t h i s case, and conforms t h i s s e c t i o n t o 10 USCS © 8914 
i t s A i r Force c o u n t e r p a r t . 
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Amendments: 

1958. Act Sept. 2, 1958, ( e f f e c t i v e 8/10/56 f o r a l l purposes, as p r o v i d e d by 

@ 33(g) of such A c t ) , i n s e r t e d " t o be" a f t e r the word " r e g u l a t i o n s " . 

1980. Act Sept. 8, 1980 s u b s t i t u t e d t h i s s e c t i o n and c a t e h l i n e f o r ones which 

read: 

"@ 3914. Twenty t o t h i r t y years: r e g u l a r e n l i s t e d members 
"Under r e g u l a t i o n s t o be p r e s c r i b e d by the S e c r e t a r y of the Army, a r e g u l a r 

e n l i s t e d member o f the Army who has at l e a s t 20, but l e s s than 30, years of 
s e r v i c e computed under s e c t i o n 3925 of t h i s t i t l e may, upon h i s re q u e s t , be 
r e t i r e d . He then becomes a member of the Army Reserve, and s h a l l p e r f o r m such 
a c t i v e d u t y as may be p r e s c r i b e d under law, u n t i l h i s s e r v i c e computed under 
s e c t i o n 3925 of t h i s t i t l e , p l u s h i s i n a c t i v e s e r v i c e as a member of the Army 
Reserve, equals 3 0 y e a r s . " . 

1994. Act Oct. 5, 1994 d e l e t e d "A r e g u l a r e n l i s t e d member then becomes a 
member of the Army Reserve. A member r e t i r e d under t h i s s e c t i o n s h a l l p e r f o r m 
such a c t i v e d u t y as may be p r e s c r i b e d by law u n t i l h i s s e r v i c e computed under 
s e c t i o n 3925 of t h i s t i t l e , p l u s h i s i n a c t i v e s e r v i c e as a member of the Army 
Reserve, equals 30 ye a r s . " f o l l o w i n g " r e t i r e d . " . 

Other p r o v i s i o n s : 
Double c r e d i t s f o r f o r e i g n s e r v i c e by e n l i s t e d men. I n computing l e n g t h of 

s e r v i c e f o r r e t i r e m e n t , c r e d i t i s g i v e n s o l d i e r s f o r double the time of t h e i r 
a c t u a l s e r v i c e i n China, Puerto Rico, Cuba, the P h i l i p p i n e I s l a n d s , the I s l a n d 
of Guam, Alaska, and Panama, but double c r e d i t i s not g i v e n f o r s e r v i c e rendered 
subsequent t o Apr. 23, 1904, i n Puerto Rico or the T e r r i t o r y of Hawaii, and 
c r e d i t i s not g i v e n f o r double time f o r f o r e i g n s e r v i c e of those who e n l i s t e d 
a f t e r Aug. 24, 1912. See Acts May 26, 1900, ch 586, 31 S t a t . 209; Mar. 2, 1903, 
ch 975, 32 S t a t . 933; Apr. 23, 1904, ch 1485, 33 S t a t . 264; and Aug. 24, 1912, 
ch 391, @ 1, 37 S t a t . 575. 

A p p l i c a b i l i t y of 1980 amendments. Act Sept. 8, 1980, P.L. 96-343, @ 9 ( c ) , 94 
S t a t . 1129, p r o v i d e s : "The amendments made by t h i s s e c t i o n [amending t h i s 
s e c t i o n , among o t h e r t h i n g s ; f o r f u l l c l a s s i f i c a t i o n , c o n s u l t USCS Tables 
volumes] s h a l l a p p l y w i t h r e s p e c t t o r e t i r e d pay payable f o r months b e g i n n i n g 
a f t e r the date of the enactment of t h i s A ct.". 

A p p l i c a b i l i t y o f s e c t i o n d u r i n g p e r i o d of a c t i v e f o r c e drawdown. 
For a p p l i c a b i l i t y of the p r o v i s i o n s of t h i s s e c t i o n d u r i n g p e r i o d of a c t i v e 

f o r c e drawdown t o i n d i v i d u a l s w i t h a t l e a s t 15 but l e s s than 20 years of 
s e r v i c e , see Act Oct. 23, 1992, P.L. 102-484, Div D, T i t l e XLIV, S u b t i t l e A, @ 
4403, 106 S t a t . 2702, which appears as 10 USCS @ 1293 note. 

NOTES: 

CODE OF FEDERAL REGULATIONS 

Add: 
32 CFR Part 114 

CROSS REFERENCES 
This s e c t i o n i s r e f e r r e d t o i n 10 USCS @@ 3925, 3991. 
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TITLE 10. ARMED FORCES 
SUBTITLE C. NAVY AND MARINE CORPS 

PART I I . PERSONNEL 
CHAPTER 535. GRADE AND RANK OF OFFICERS 

10 USCS @ 5501 (1998) 

@ 5501. Navy: grades above c h i e f w a r r a n t o f f i c e r , W-5 

The commissioned grades i n the Navy above the grade of c h i e f warrant 

o f f i c e r , W-5, are the f o l l o w i n g : 

(1 

(2 

(3 

(4 

(5 

(6 

(7 

(8 

(9 

A d m i r a l . 

v i c e a d m i r a l . 

Rear a d m i r a l . 

Rear a d m i r a l (lower h a l f ) . 

C a ptain. 

Commander. 

L i e u t e n a n t commander. 

L i e u t e n a n t . 

L i e u t e n a n t ( j u n i o r g r a d e ) . 

(10) Ensign. 

HISTORY: (Aug. 10, 1956, ch 1041, @ 1, 70A S t a t . 314.) 
(As amended Dec. 12, 1980, P.L. 96-513, T i t l e I I I , Part A, @ 301, 94 S t a t . 

2887; Dec. 1, 1981, P.L. 97-86, T i t l e IV, @ 405(a), 95 S t a t . 1105; Nov. 8, 1985, 
P.L. 99-145, T i t l e V, Part B, @ 5 1 4 ( a ) ( 1 ) , 99 S t a t . 628; Dec. 5, 1991, P.L. 
102-190, Div A, T i t l e X I , Part C, @ 1131(8) (A), 105 S t a t . 1506.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

PRIOR LAW AND REVISION: 

Revised S e c t i o n Source (U.S. Code) Source ( S t a t u t e s at Large) 

5501(a) 34 U.S.C. 1. R.S. 1362; Mar. 3, 1883, 
ch 97, Sec. 1 (2d para, on 
p. 472, as a p p l i c a b l e t o 
masters and j u n i o r 
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grade l i e u t e n a n t s ) , 22 
S t a t . 472; Mar. 3, 1899, 
ch 413, Sec. 7 (1st sen­
tence, l e s s p r o v i s o ) , 30 
S t a t . 1005. 

34 U.S.C. 211d(a) Aug. 7, 1947, ch 512, 
(as a p p l i c a b l e t o Sec. 413(a) (as a p p l i c a b l e 

grades of a d m i r a l t o grades of a d m i r a l 

and v i c e a d m i r a l ) . and v i c e a d m i r a l ) , 61 

S t a t . 875. 
34 U.S.C. 10a Aug. 7, 1947, ch 512, 

1st sentence). Sec. 405 (1st sentence), 61 

S t a t . 872. 

5501(b) 34 U.S.C. 350e J u l y 24, 1941, ch 320, 
(1st s e ntence). Sec. 6 (1st sentence), 55 

S t a t . 604; Apr. 9, 1943, 
ch 38, Sec. 1, 57 S t a t . 59; 
Oct. 12, 1949, ch 681, 
Sec. 531(b) (28), 63 S t a t . 
839 . 

The Act of J u l y 24, 1941, ch 320, as amended (34 U.S.C. 350 e t seq.), and @ 
413 of the O f f i c e r Personnel Act of 1947 (34 U.S.C. 211d) p r o v i d e f o r the 
temporary appointment of o f f i c e r s t o grades up t o and i n c l u d i n g a d m i r a l . S t a f f 
corps o f f i c e r s , women o f f i c e r s , and res e r v e o f f i c e r s are not excluded from the 
o p e r a t i o n of the p r o v i s i o n s of the 1941 Act. Since a u t h o r i t y e x i s t s f o r the 
appointment o f o f f i c e r s o f any ca t e g o r y i n any grade i n the Na'vy, the e x i s t e n c e 
of every grade i n t h e s e v e r a l s t a f f corps and i n the Naval Reserve i s 
recognized, and t h e r e s t r i c t i o n of these grades t o the a c t i v e l i s t of the l i n e 
i s removed. 

The grade of F l e e t A d m i r a l i s o m i t t e d inasmuch as the law a u t h o r i z i n g 
appointments i n t h i s grade was l i m i t e d . 

I n subsec. (a) t h e words "above the grade of c h i e f warrant o f f i c e r , W-4" are 
i n s e r t e d f o r c l a r i t y . 

Subsec. (c) i s added t o make c l e a r the f a c t t h a t an o f f i c e r s e r v i n g i n a 
p o s i t i o n , such as c h i e f of bureau, which e n t i t l e s him t o the rank, pay, and 
allowances of a r e a r a d m i r a l of the upper h a l f ranks r e a r a d m i r a l s r e c e i v i n g t he 
pay and allowances o f the lower h a l f even though he has not been a p p o i n t e d t o 
the grade of r e a r a d m i r a l o r , i f so appointed, i s i n the lower h a l f . A statement 
of t h i s f a c t i s necessary t o g i v e f u l l e f f e c t t o 5 U.S.C. 441 which p r o v i d e s 
t h a t c h i e f s of bureaus of the Na'vy Department and the Judge Advocate General of 
the Navy, w h i l e so s e r v i n g , s h a l l have "corresponding rank and s h a l l r e c e i v e t he 
same pay and allowances . . . as . . . c h i e f s of bureaus of the War Department 
and the Judge Advocate General of the Army". The rank so c o n f e r r e d , 
corresponding t o t h e Army rank of major g e n e r a l , i s r e a r a d m i r a l of the upper 
h a l f . I n 10 USCS @@ 5133 and 5148, based on 5 U.S.C. 441, the r e f e r e n c e t o the 
Army rank i s e l i m i n a t e d and the corresponding Navy rank i s s u b s t i t u t e d . The 
s u b s t i t u t i o n i s made because, as s t a t e d i n the r e v i s i o n notes on those s e c t i o n s , 
the c r e a t i o n of t h e Department of the A i r Force and the r e o r g a n i z a t i o n of the 
Department of the Army make i t i m p r a c t i c a b l e t o co n t i n u e t o r e l a t e Navy 
Department p o s i t i o n s t o former War Department p o s i t i o n s . This t r e a t m e n t of 5 ' 
U.S.C. 441 does n o t , however, c o m p l e t e l y cover the q u e s t i o n of the rank, i n 
r e l a t i o n t o o t h e r o f f i c e r s i n the Na'vy and o t h e r s e r v i c e s , of a c a p t a i n o r r e a r 
a d m i r a l of the lower h a l f who by v i r t u e of h i s p o s i t i o n becomes e n t i t l e d t o 
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the rank, pay, and allowances of a rear admiral of the upper h a l f . Under 34 
U.S.C. 241a o f f i c e r s holding commissions i n the grade of rear admiral rank w i t h 
major generals i f e n t i t l e d to the pay of the upper ha l f and with b r i g a d i e r 
generals i f e n t i t l e d to the pay of the lower h a l f . Under 5 U.S.C. 441 bureau 
chiefs and the Judge Advocate General rank with major generals regardless of the 
grade i n which they hold commissions and, therefore, also rank a l l o f f i c e r s of 
the Na'vy who are ranked by major generals. This f a c t , obscured by the 
s u b s t i t u t i o n of Na'vy rank i n the c o d i f i c a t i o n of 5 U.S.C. 441, i s set out i n 
subsec. ( c ) . 

AMENDMENTS: 
1980. Act Dec. 12, 1980 ( e f f e c t i v e 9/15/81, as provided by @ 701(a) of such 

Act, which appears as 10 USCS @ 101 note), substituted t h i s section f o r one 
which read: 

"(a) The commissioned grades i n the Navy above the grade of chief warrant 
o f f i c e r , W-4, are: 

"(1) Admiral. 
"(2) vice admiral. 
"(3) Rear admiral. 
" (4) Captain. 
"(5) Commander. 
"(6) Lieutenant commander. 
"(7) Lieutenant. 
"(8) Lieutenant ( j u n i o r grade). 
"(9) Ensign. 
"(b) In a d d i t i o n to the grades l i s t e d i n subsection (a), there i s also the 

grade of commodore. Appointments i n t h i s grade may be made under section 5597 or 
section 5787 of t h i s t i t l e . O f f i c e r s i n the grade of commodore rank next above 
o f f i c e r s i n the grade of captain. 

"(c) O f f i c e r s having the grade or rank of rear admiral who are e n t i t l e d to 
the basic pay and allowances of a rear admiral of the upper ha l f rank above 
o f f i c e r s i n the grade of rear admiral who are e n t i t l e d to the pay and allowances 
of a rear admiral of the lower h a l f . " . 

1981. Act Dec. 1, 1981 ( e f f e c t i v e 9/15/81, as provided by @ 405(f) of such 
Act, which appears as 10 USCS @ 101 note), i n para. (4), deleted "admiral" 
a f t e r "Commodore". 

1985. Act Nov. 8, 1985, i n para. (4), substituted "Rear admiral (lower h a l f ) " 
f o r "Commodore". 

1991. Act Dec. 5, 1991 ( e f f e c t i v e 2/1/92 as provided by 0 1132 of such Act, 
which appears as 10 USCS @ 521 note), i n the section heading and introductory 
matter, s u b s t i t u t e d "W-5" f o r "W-4". 

OTHER PROVISIONS: 
Ef f e c t i v e date of 1980 amendment. Act Dec. 12, 1980, P.L. 96-513, T i t l e V I I , 

® 701(a), 94 Stat. 2955, provided that the amendment made to t h i s section " s h a l l 
take e f f e c t on September 15, 1981", except as provided i n @ 701(b)(1) of such 
Act Dec. 12, 1980, which appears as 10 USCS @ 101 note. 

NOTES: 

RESEARCH GUIDE 

AM JUR: 

53 Am Jur 2d, M i l i t a r y , and C i v i l Defense ®® 11, 18, 149. 
54 Am Jur 2d, M i l i t a r y , and C i v i l Defense @ 156. 
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INTERPRETIVE NOTES AND DECISIONS 

1. Generally 
2. Types of o f f i c e r s 
3. Grades and rank 
4. T i t l e s of o f f i c e r s 

1. Generally 
Congress had power to change rank and pay of r e t i r e d o f f i c e r s . Wood v United 

States, 15 Ct Cl 151; a f f d 107 US 414, 27 L Ed 542. 

2. Types of o f f i c e r s 
Major di f f e r e n c e between d i f f e r e n t kinds of o f f i c e r s i n navy i s manner of 

appointment rather than functions performed by such o f f i c e r s ; commissioned 
o f f i c e r s are those holding commissions from President, warrant o f f i c e r s hold 
warrants, but not commissions, from President, and p e t t y o f f i c e r s are designated 
as such by commanders from among e n l i s t e d men; only o f f i c e r s i n navy who are 
" l i n e o f f i c e r s " are those s p e c i f i e d as such by Congress. (1899) 22 Op At t y Gen 
620 . 

3. Grades and rank 
Under predecessor of 10 USCS @ 5501, grade was a step i n a series, a rank; 

but no lieutenant i n Navy could obtain increased rank simply by length of 
service. Schuetze v U. S., 24 CtCl 299. 

Terms "rank" and "grade" are sometimes used synonymously and use of term 
"rank" i n describing given o f f i c e r , i n absence of q u a l i f y i n g terms, has same 
basic e f f e c t as use of term "grade". 16 Op Atty Gen 414. 

4. T i t l e s of o f f i c e r s 
Act of March 3, 1883 (precedessor of 10 USCS @ 5501), changed t i t l e of 

masters i n Navy to that of lieutenants, those then on l i s t c o n s t i t u t i n g j u n i o r 
grade, and only e f f e c t was to change t i t l e . Schuetze v United States (1889) 24 
Ct Cl 299. 

Act of March 3, 1883 (predecessor of 10 USCS @ 5501) replaced grade of 
midshipman with that of ensign, t i t l e of midshipman being given t h e r e a f t e r only 
to students at Naval Academy. Weller v United States (1906) 41 Ct Cl 324. 

Under predecessor of 10 USCS @ 5501, t i t l e of given grade composed of more 
than one o f f i c e r does not determine r e l a t i v e rank of a l l those holding such 
grade, although i t expresses rank w i t h regard to those o f f i c e r s i n grades above 
and below. 16 Op At t y Gen 414. 
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Copyright 1998, LEXIS Law P u b l i s h i n g , a d i v i s i o n o f Reed E l s e v i e r I n c . 

A l l r i g h t s r eserved. 

*** THIS SECTION IS CURRENT THROUGH 105-165, APPROVED 3/20/98 *** 
*** WITH A GAP OF 160 AND 164 *** 

CHAPTER 573 

TITLE 10. ARMED FORCES 
SUBTITLE C. NAVY AND MARINE CORPS 

PART I I . PERSONNEL 
INVOLUNTARY RETIREMENT, SEPARATION, AND FURLOUGH 

10 USCS @ 6404 (1998) 

@ 6404. Treatment of f r a c t i o n s of years of s e r v i c e i n computing r e t i r e d pay and 

s e p a r a t i o n pay 

I n d e t e r m i n i n g the t o t a l number of years of s e r v i c e t o be used as a 
m u l t i p l i e r i n computing r e t i r e d pay and s e p a r a t i o n pay on dis c h a r g e under t h i s 
chapter [10 USCS @@ 6371 e t s e q . ] , each f u l l month of s e r v i c e t h a t i s i n 
a d d i t i o n t o the number of f u l l years of s e r v i c e c r e d i t a b l e t o a member i s 
counted as o n e - t w e l f t h of a year and any remaining f r a c t i o n a l p a r t of a month i s 
di s r e g a r d e d . 

HISTORY: (Aug. 10, 1956, ch 1041,. @ 1, 70A S t a t . 415.) 
(As amended Dec. 12, 1980, P.L. 96-513, T i t l e V, Part A, ® 503(50), 94 S t a t . 

2915; Sept. 24, 1983, P.L. 98-94, T i t l e IX, Part B, @ 9 2 3 ( c ) ( 4 ) , 97 S t a t . 643.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

PRIOR LAW AND REVISION: 

Revised S e c t i o n Source (U.S. Code) Source ( S t a t u t e s a t Large) 

6404 34 U.S.C. 410c(a) Feb. 21, 1946, ch 34, Sec. 7 
(1st p r o v i s o ) . (a) {1st p r o v i s o ) , 60 

S t a t . 27; Aug. 7, 1947, 
ch 512; Sec. 432(a), 61 
S t a t . 881. 

34 U.S.C. 410j (g) Aug. 7, 1947, ch 512, 
(1st p r o v i s o ) . Sec. 312(g) (1st p r o v i s o ) , 

61 S t a t . 860. 

34 U.S.C. 410d Feb. 21, 1946, ch 34, Sec. 9 
(1st p r o v i s o ) . (1st p r o v i s o ) , 60 S t a t . 

28; Aug. 7, 1947, ch 

512, Sec. 432( b ) , 61 S t a t . 

881. 
34 U.S.C. 410j (h) Aug. 7, 1947, ch 512, 

(1st p r o v i s o ) . Sec. 312(h) (1st p r o v i s o ) , 
61 S t a t . 860. 

34 U.S.C. 4 1 0 r ( h ) . June 12, 1948, ch 449, 
Sec. 207(h), 62 S t a t . 368 

34 U.S.C. 4 1 0 r ( j ) June 12, 1948, ch 449, 
( p r o v i s o ) . Sec. 207 ( j ) ( p r o v i s o ) , 62 

S t a t . 366. 
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34 U.S.C. 43g(g). Apr. 16, 1947, ch 38, 
Sec. 207(h), 61 Stat. 50; 
redesignated (g), Aug. 
7, 1947, ch 512, 
Sec . 434(d) , 61 Stat. 882 ; 
May 16, 1950, ch 186, 
Sec. 3 ( j ) , 64 Stat. 162. 

34 U.S.C. 625h(a). June 12, 1948, ch 449, 
Sec. 213(a), 62 Stat. 369. 

The words "and a part of a year that i s less than s i x months i s disregarded" 
are added f o r c l a r i t y . The l e g i s l a t i v e h i s t o r y of the Career Compensation Act of 
1949, which contains a provi s i o n i d e n t i c a l to those c o d i f i e d i n t h i s section, 
indicates that a l l of these provisions are construed as re q u i r i n g a f r a c t i o n a l 
year of less than s i x months to be disregarded (hearing before the Committee on 
Armed Services of the Senate on H.R. 5007, 81st Cong., 1st sess., p. 313, July 
6, 1949) . 

AMENDMENTS: 
1980. Act Dec. 12, 1980 ( e f f e c t i v e 9/15/81, as provided by @ 701(a) of such 

Act, which appears as 10 USCS @ 101 note), i n the catehline, substituted 
"separation" f o r "severance"; and, i n the t e x t , substituted "separation pay" f o r 
"lump-sum payments". 

1983. Act Sept. 24, 1983 substituted t h i s section f o r one which read: "In 
determining the t o t a l number of years of service to be used as a m u l t i p l i e r i n 
computing r e t i r e d pay and separation pay on discharge under t h i s chapter, a part 
of a year that i s s i x months or more i s counted as a whole year and a part of a 
year that i s less than s i x months i s disregarded.". 

OTHER PROVISIONS: 
Application of the Sept. 24, 1983 amendment of t h i s section. For provisions 

as to the a p p l i c a t i o n of the Sept. 24, 1983 amendment of t h i s section, see @ 
923(g)' of such Act, which appears as 10 USCS ® 1174 note. 

NOTES: 

RESEARCH GUIDE 

AM JUR: 

54 Am Jur 2d, M i l i t a r y , and C i v i l Defense @ 170. 



D E F E N S E F I N A N C E AND A C C O U N T I N G S E R V I C t 

1 9 3 1 J E F F E R S O N D A V I S H I G H W A Y 

A R L I N G T O N , VA 2 2 2 4 0 - 5 2 9 1 

DFAS-HQ/FMM 
JAN 27 1998 

MEMORANDUM FOR DIRECTOR DEFENSE FINANCE AND ACCOUNTING SERVICE 
- CLEVELAND CENTER 

DIRECTOR DEFENSE FINANCE AND ACCOUNTING SERVICE 
- DENVER CENTER 

DIRECTOR DEFENSE FINANCE AND ACCOUNTING SERVICE 
- INDIANAPOLIS CENTER 

DIRECTOR DEFENSE FINANCE AND ACCOUNTING SERVICE 
- KANSAS CITY CENTER 

SUBJECT: Change t o the DODFMR, Volume 7A, Regarding -
Nuclear Bonuses,(DFAS Item G-65) 

Attached i s DFAS Interim Change 07-98 to Chapter 12 of the 
DoDFMR, Volume 7A. I t i s e f f e c t i v e r e t r o a c t i v e l y t o 
October 1, 1997. 

This change i s the r e s u l t of the Fiscal Year 1998 National 
Defense Authorization Act and increases the allowable c e i l i n g on 
certain Nuclear Officer Bonus rates. Although t h i s change raises 
the allowable maximums, the Navy Department has indicated they 
w i l l not i n i t i a l l y raise the current rates to the maximum. 

We have evaluated your comments on the d r a f t change t o the 
DoDFMR, Volume 7A. The attached f i n a l version of the change 
includes your comments where appropriate. 

Assignment of an interim change number i s your authority to 
s t a r t a procedural modification to f a c i l i t a t e t h i s change. For 
the Denver Center, use the attached to i n i t i a t e the formal 
printed change t o the DoDFMR and the interim change message. 

Our point of contact, Mr. Gary McGee, may be contacted at 
DSN 332-5280 or (703) 602-5280. 

Roger W. Saearce 
BrigadiertGeneral, USA 
Deputy Director f o r Finance 

Attachment: 
As stated 

cc: DASD (MPP)(Comp) 
ODGC (F) 
DFAS-DE/DG 
Service Liaisons 
USCG/NOAA/PHS Liaisons 
DJMS-PM 



[DFAS ITEM NUMBER 0-65 1 lERIM CHANGE O. 07-9 
to DoDFMR Volume 7A 

NUCLEAR OFFICER BONUSES 

1. Revise paragraph 120101A to read as follows: 

"Effective 1 October 1997, individuals accepted, on or 
before 30 September 1999, for o f f i c e r naval nuclear power 
t r a i n i n g f o r duty i n connection with the supervision, 
operation, and maintenance of naval nuclear propulsion 
plants may be e n t i t l e d to accession bonuses not t o exceed a 
t o t a l of $10,000." 

2. Revise paragraph 120201A to read as follows: 

"Effective 1 October 1997, nuclear q u a l i f i e d o f f i c e r s with 
applications f o r extension on active duty accepted, on or 
before 30 September 1999, may be e n t i t l e d t o a bonus not t o 
exceed a t o t a l of $15,000 for each year of the active 
service agreement." 

3. Revise paragraph 1203OlA as follows: 

a. Replace "1 October 1998" with "1 October 1999" at both 
occurrences. 

b. Replace "$10,000" with "$12,000" and replace "$4,500" 
with "$5,500". 

4. Revise the bibliography under paragraphs 120101A, 120201A and 
120301A by replacing the current Public Law c i t a t i o n with 
"Public Law 105-85, Sections 613 and 624, 18 Nov 1997" i n 
each instance i t appears. 

5. Note that t h i s chapter under went extensive revision by DFAS 
Interim Change Number 43-96 and that the bonus dates and the 
bibliography were again revised by DFAS Interim Change Number 52-
96. 
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CHAPTER 12 

SPECIAL PAY FOR NUCLEAR-QUAI-IFTED OFFICERS 

1201 NUCLEAR CAREER ACCESSION 
BONUS 

120101. Entitlement. Naval officers or pro­
spective naval officers accepted for training for 
duty in connection with the supervision, operation, 
and maintenance of naval nuclear propulsion 
plants are entitled to an accession bonus when they 
meet the requirements of this chapter and the 
requirements of SECNAV Instruction 7220.65 
series (reference (ac)). 

120102. Eligibility Requirements. To qualify for 
the accession bonus under this section unrestricted 
line officers must: 

A. Have been accepted for training 
leading to qualification for duty involving the 
supervision, operation, and maintenance of naval 
nuclear propulsion plants, subject to the following 
limitations: 

2. Upon successful completion, as 
a commissioned officer, of training for duly in 
connection with the supervision, operation, and 
maintenance of naval nuclear propulsion plants. 

B. The amount payable is determined 
by the Secretary of the Navy and prescribed in 
SECNAV InstiTJCtion 7220.65 series (reference (ac)). 
The amount may not exceed $2,000. When an 
officer is accepted into the nuclear power training 
program, the amount payable becomes fixed at that 
time. 

120104. Time of Payment. Upon successful 
completion ofthe nuclear power training program, 
the commanding officer of the nuclear power train­
ing unit will certify the eligibility of each officer. 

1202 NUCLEAR-OUAl.lFIED OFFICER 
EXTENDING PERIOD OF ACTIVE SERVICE 
(CONTINUATION PAY) 

• 1. For Regular Navy (USN) 
unrestricted line officers accepted on or after 
1 August 1976 and before 1 October 1996; 

• 2, For Naval Reserve (USNR) 
unrestricted line officers accepted on or after 
15 March 1977 and before 1 October 1996; and 

B. Have, as a commissioned officer, 
successfully completed training and have been 
designated qualified for duty involving the 
supervision, operation, and maintenance of naval 
nuclear propulsion plants. 

120103. Computation 

A. Unrestricted line officers, or pro­
spective officers who are scheduled to receive an 
unrestricted line officer commission, who apply for 
training for duty in connection with the 
supervision, operation, and maintenance of naval 
nuclear propulsion plants, will be entitled to the 
accession bonus as follows; 

1. Upon selection for officer naval 
nuclear power training; and 

120201. Entitlement. Certain nuclear-qualified 
naval officers are entitled to continuation pay 
when they meet the requirements of this section 
and the requirements of SECNAV Instruction 
7220.65 series (reference (ac)). 

120202. Eligibility Requirements. To qualify for 
continuation pay under this section an officer of the 
naval service must: 

A. Have the current technical qualifi­
cation for duty in connection with supervision, 
operation, and maintenance of naval nuclear 
propulsion plants; and 

B. Have completed less than 23 years' 
commissioned service on applications; and 

• C. On or before 30 September 1996. 
execute a written agreement lo remain on active 
duty in connection with supervision, operation, 
and maintenance of naval nuclear propulsion 
plants for a period of 3, 4, or 5 years. Multiple co-
pay contracts may also be used through the full 
period of eligibility so long as the final contract 
does not extend past the 26th year of commissioned 
service. 

85 
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120203. Computation. The amount payable is 
determined semiannually by the Secretary of the 
Navy. When an officer's agreement is accepted, 
the total amount payable becomes fixed at that 
time. Effective23 December 1987, the amount may 
not exceed $10,000 for each year of the active 
service agreement. 

120204. Time of Payment 

A. When an officer's agreement is 
accepted before the end of an existing service 
obligation, continuation pay may be paid in a; 

1. Number of installments equal 
to the number of years covered by the contract plus 
1; the first upon acceptance ofthe application, the 
second upon expiration of existing obligated 
service, and the remaining payments annually (12-
month intervals), thereafter. (Note: this provision 
only applies to the first continuation pay contract.) 

2. Number of annual installments 
equal to the number of years covered by the con­
tract; the first upon expiration of existing obligated 
service and the remaining payments annually 
thereafter. 

B. When an officer's agreement is 
accepted after an existing service requirement ex­
pires, continuation pay is paid in equal annual 
installments over the length of the contract, com­
mencing upon acceptance of the application and 
the remaining payments annually thereafter. 

120205. Recoupment of Unearned Continuation 
Pay. An officer who does not complete the full 
period of 3, 4, or 5 years of active duty as agreed 
may not be paid any unpaid installments of 
continuation pay. Except under certain conditions 
prescribed in SECNAV Instruction 7220.65 series 
(reference (ac)), an officer must repay the unearned 
portion of any installments already paid. To arrive 
at an amount to be recouped, reduce the total 
continuation pay to an amount per month and 
multiply the monthly amount by the number of 
months, and fractions of months, for which pay­
ment was made that the officer has not served. See 
SECNAV Instruction 7220.65 series (reference (ac)) 
for recoupment criteria. 

1203 NUCLEAR CAREER ANNUAL IN­
CENTIVE BONUS 

* 120301. Entitlement. Certain nuclear qualified 
naval officers are entitled to an annual incentive 
bonus when they meet the requirements of this 
section and the criteria prescribed in SECNAV 
Instruction 7220.65 series (reference (ac)). The 
entitlement provisions of this section expire on 
.30 September 1996. 

120302. Eligibility Requirements. To qualify for 
the annual incentive bonus under this section, an 
officer of the naval service must: 

A. Be entitled to basic pay; and 

B. Not be above pay grade 0-6; and 

C. Not be selected for and not have 
assumed the rank of rear admiral; and 

D. Be currently qualified for duty in 
connection with supervision, operation, and 
maintenance of naval nuclear propulsion plants in 
accordance with the provisions of BUPERS 
Instruction 1540.1 series (reference (ad)); and 

E. Not be serving in a period of 
obligated service incurred as a result of the 
acceptance of nuclear officer continuation pay. 
(This does not preclude pro rata payment in 
accordance with SECNAV Instruction 7220.65 
series (reference (ac))). 

F. When receiving aviation career 
incentive pay, those officers must be serving in a 
billet requiring them to be: 

1. Technically qualified for duty 
in connection with the supervision, operation, and 
maintenance of naval nuclear propulsion plants; 
and 

2. Qualified for the performance 
of operational flying duties. 

120303. Computation. The amount payable is 
determined by the Secretary of the Navy and 
prescribed in SECNAV Instruction 7220.65 series 
(reference (ac)). The amount may not exceed 

86 



DoD Financial Management Regulation Volume 7A, Chapter 12 

$7,200 for unrestricted line officers and $3,600 for 
limited duty officers and warrant officers. 

120304. Time of Payment. The nuclear officer 
annual incentive bonus will be paid annually on 30 
September to all eligible officers on active duly as 
of lhat date. SECNAV Instruction 7220.65 series 
(reference (ac)) contains provisions applicable lo 
officers who meet the eligibility requirements for a 
portion of a preceding year. 

1204 NUCLEAR OFFICER ACCESSION 
BONUS 

120401. Entitlement. Naval officers or pro­
spective naval officers with less than 5 years' com­
missioned service who are selected for officer naval 
nuclear power training and execute a written 
agreement to participate in a program of training 
for duty in connection with the supervision, 
operation, and maintenance of naval nuclear 
power propulsion plants are entitled to a nuclear 
officer bonus of not more than $4,000. 

120402. Payment. Payment of the nuclear 
power accession bonus will be in accordance with 
SECNAV Instruction 7220.65 series (reference (ac)). 

120403. Recoupment. 

A. A naval officer or prospective naval 
officer who has received a nuclear power accession 
bonus and fails lo commence or satisfactorily com­
plele the nuclear power training specified in the 
agreement with the Secretary ofthe Navy, for any 
of the reasons listed below, will be required to 
refund the entire bonus: 

1. Approved request for volun­
tary release from the written agreement if, due to 
unusual circumstances, it is determined by the 
bureau of Naval Personnel, that such release 
would be clearly in the best interest of both the 
Navy and the officer concerned. 

2. Disqualificafion that results 
from nuclear power or submarine physical exami-
naUons completed after payment of the bonus. 

3. Disability resulting from mis­
conduct, willful neglect, or incurred during a 
period of unauthorized absence. 

4. Separafion from the naval 
service pursuant to an approved courl-marlial 
sentence. 

5. Unfitness or misconduct 
(including misconduct falling under the provisions 
of SECNAV Instruction 1900.7G and 1920.6A 
series. 

B. However, reduce the amount to be 
recouped by an amount equal to any reduction 
taken under subparagraphs 350702F or 350802D. 

120404. Recoupment Excepfion. If, for any 
reason other than stated above, the officer fails to 
maintain eligibility for the nuclear power accession 
bonus, recoupment of payments already made will 
not be required. Examples of reasons within the 
meaning of this paragraph include: 

A. Disability, not the result of miscon­
duct, willful neglect, or not incurred during a 
period of unauthorized absence. 

B. Death. 

C. Separafion from the naval sei-vice by 
operation of laws independent of misconduct. 

D. Physical disqualification occurring 
after satisfactory completion of nuclear power or 
submarine physical examinations. 
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CHAPTER 13 

SPECIAL PAY FOR OFFICERS SERVING 
IN POSITIONS OF 

UNUSUAL RESPONSIBILITY AND OF A CRITICAL NATURE 

1301 ENTITLEMENT 

Certain Navy officers entitled to the basic pay 
of grades 0-6 and below are entitled to special pay 
while serving in a position of unusual res­
ponsibility and of a criUcal nature as designated by 
the Secretaiy of the Navy. This special pay will be 
referred to as responsibility pay. 

1302 RATES PAYABLE 

The monthly rates of responsibility pay are: 

Pay Grade Amount 
0-6 $ 150 
0-5 100 
0-4 and below 50 

1303 AUTHORIZED PAYEES 

Subject to the enfitlement condition in sec­
tion 1301 and the restrictions in section 1304, Navy 

officers are entitled to responsibility pay while 
serving as commanding officer or commander of a 
unit listed in a directive promulgated by the Chief 
of Naval Operations. Responsibility pay will 
confinue to accrue while on TAD, leave, or similar 
temporary absences from duty where there is no 
permanent relief. 

1304 RF,.STRICTIONS 

Responsibility pay is not authorized for: 

130401. Officers temporarily in command. 

130402. Officers assigned in designated "Officer 
in Charge" billets other than those promulgated by 
the Chief of Naval Operations. 

130403. More than one officer per designated 
billet, except for the dates of assumpfion of and 
relief from command. 
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H U M A N 
R I G H T S 
C A M P A I G N 

July 1998 

Dear Friend: 

Enclosed please find the Human Rights Campaign 1998 Manual, Equality: A Winning Message-
Talking About Lesbian and Gay Issues in Your Campaign. We are pleased to present this third 
volume of our successful manual designed to help members of Congress, candidates, consultants, 
and voters discuss lesbian and gay issues in an informed and aware manner. 

Equality: A Winning Message is a powerful primer on gay and lesbian issues. It provides an 
overview ofthe major issues facing the lesbian and gay community today, as well as up to date 
bipartisan survey and polling information. Based on this extensive research, it suggests 
strategies and messages for handling questions that affect the gay and lesbian community. 

The Human Rights Campaign has a commitment to elect leaders to Congress who will fight for 
the equality of all people. That commitment reaches far beyond PAC and monetary 
contributions to candidates. By providing this manual, we hope to make it easier for you to 
discuss the importance of justice for lesbian, gay, and bisexual Americans. 

In 1998 HRC will be active in over 200 campaigns of Democrats and Republicans who support 
equal rights and faimess. It is our intent that this manual, in conjunction with our political 
resources, can help you succeed in this important political year. Please feel free to contact us if 
you would like additional copies or have any questions. 

Equality is a wining message and on Election Day that message will be heard! 

Sincerely, 

Political Director 

W O R K I N G F O R L E S B I A N A N D G A Y E Q U A L R I G H T S . 

uoi I4tli Street NW, Suite 200 Wa.sliington, D.C. 20005 
phone (202) 628 4160 five (202) 347 5323 e->nt]il lirctflircorg 
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Servicemembers Legal Defense Network 
• • • • • 

May 12, 1998 / LS? 

The Honorable William S. Cohen 
(By U.S. Mail and Facsimile) 

Dear Secretary Cohen: 

The recent Department of Defense (DoD) report on the implementation of "Don't Ask, 
Don't Tell, Don't Pursue" is seriously flawed. The deficiencies in the report and the misleading 
manner in which it was released call into question DoD's commitment to fair enforcement ofthe 
policy. 

The report provides no evidence, even anecdotal, for its central assertion that the reason 
gay discharges have soared to 997, the highest level since 1988, are due to "voluntary"' 
statements of sexual orientation made by service members. In fact, the report admits that the 
reasons for the explosion in gay discharges "are not known and would be difficult to ascertain."^ 

The report ignores key issues, misstates basic regulations and is non-responsive to cases 
raised by SLDN in our annual reports, the reason DoD commissioned its review. The DoD 
review group failed to contact a single service member affected by the policy. The review was 
conducted in secret. Even key military leaders such as former Secretary ofthe Air Force Sheila 
Widnall have stated that they had no knowledge of the review.'' 

Pentagon officials have exacerbated concems about the report's credibility by claiming, 
without support, that gay people are using the policy to "opt out" ofthe military. This 
derogatory assertion raises serious concems whether the report's recommendations - some of 
which are promising - will be implemented in good faith. 

The Report Ignores Limits To Investigations and Intent of Policy To Protect Privacy 

The DoD report is silent on the fundamental problem that personnel do not know the 
limits to gay investigations or the intent of the policy to respect people's privacy.'* Service 
members must know the rules in order to follow them or to train others. We ask that you fix this 
critical oversight by ensuring that guidance on the limits to invesfigations is issued immediately. 
A sample memorandum, using exact quotes fi-om your own regulations, is attached. 

The Report Ignores Coercive Tactics 

The DoD report fails to address coercive tactics that violate the letter and spirit of this 
policy, including: 

-k Threatening people with prison unless they confess to being gay or accuse others 
of being gay, as occurred on the USS'Simon Lake (see attached); 

7*r Seizing personal diaries and private letters to find out i f people are gay, as in the 
case of former West Point Cadet Nicole Galvan (see attached); 
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i ( Questioning coworkers about a member's sexual orientation: TSgt Daryl Gandy's 
unit was asked "Has TSgt Gandy ever had a girlfiiend?" "Would you be 
surprised to find out that TSgt Gandy is gay?" "Where does TSgt Gandy hang 
out? With whom?" (see attached); 

Ttf Instmcting Air Force investigators to interrogate parents and siblings of service 
members who have come out as gay (see attached); and 

•j*r Using a "Homosexual/Bisexual Questionnaire" to solicit sailors' sexual 
orientation and to identify suspected gay people (see attached). 

The report's assertion that the crificisms of DoD's implementation of "Don't Ask, Don't 
Tell, Don't Pursue" "reflect a misunderstanding of the Department's policy"' is not credible 
when the report ignores the cases that belie this assertion. The Department needs to be honest 
about whether the actions described above are appropriate federal policy. We believe that they 
are not. 

Thus, we ask that you reinforce the basic rule that "service members will not be asked, or 
required to reveal, their sexual orientation."^ Despite your prior statements that asking is 
wrong,̂  some commanders, as you have said, do not seem to "get it."* We also ask that you 
make clear that it is unacceptable to threaten service members ~ with prison or other adverse 
action ~ to elicit information about their sexual orientation or that of others. And we ask that 
you make clear that private confidences such as those shared with parents or contained in diaries 
do not constitute "statements" of orientation, as contemplated by the regulations, giving rise to 
inquiry or discharge. 

The Report Fails To Address Issues of Accountability and Recourse 

The report omits the issues of accountability for command violafions and recourse for 
personnel harmed by improper inquiries. At most, only one commander has been held 
accountable in four years for the 1,369 command violations documented by SLDN. Service 
members who have been illegally asked about their sexual orientation, like former SS3 Kelli 
Sprague,̂  or who have been falsely accused, like former Senior Airman Sonya Harden,'° have 
been unable to stop their discharges because the current administrative discharge system contains 
no checks on improper command actions. 

Failure to address the issue of accountability signals a "wink and nod" attitude that is 
unacceptable. We ask that you implement a simple first step toward accountability: require 
commanders to articulate in writing the specific information they have deemed credible as the 
basis for their inquiries. We also ask that you review the viability of an exclusionary rule in the 
administrative system, as recommended by the Advisory Board on DoD Investigative 
Capability." 

The Report Misstates Basic Regulations 

The DoD report itself misstates and misrepresents basic regulations. The report, for 
example, finds fault with investigators who have "asked service members questions conceming 
their sexual orientation without credible information or without the requisite determination by a 



commander that credible information was present.. .."'^ Under current regulations, however, 
questions about sexual orientation are never permitted.'^ This bright line mle was reiterated by 
then DoD General Counsel Jamie Gorelick in testimony before Congress, where she stated that 
asking is inappropriate "at accession or any other point."''' It is astounding that DoD, after a 
year-long review of current policy, could misstate such a fiindamental principle. 

The report also misrepresents current policy when it asserts that it is proper to initiate an 
inquiry in circumstances where "current or former partners, roommates, or unrelated third parties 
have sometimes come forward on their own to report information or evidence of homosexual 
conduct to commanders against the wishes of the service member in question."'̂  Under the 
regulations, however, commanders may not initiate inquiries i f the allegations are not credible.'^ 
Commanders must assess whether the person making an allegation is tmstworthy and reliable,''' 
and whether an inquiry would be consistent with the intent of the policy to respect people's 
privacy.'* Credible information does not include anonymous allegations,'̂  or associational 
activities such as going to a gay bar,̂ *̂  which are protected under curtent policy. Under current 
regulations, and as outlined in the attached memorandum, there are many limits to investigations 
commanders must take into account before launching any inquiry. 

Likewise, the report misrepresents the standard for criminal prosecutions when it 
indicates that it is appropriate to prosecute gay service members in cases involving "additional 
charges," "fratemization" or "aggravating circumstances," among others. The correct standard 
according to the regulations, is even-handedness: "Investigations by DCIOs and other DoD law 
enforcement organizations shall be conducted in an even-handed manner, without regard to 
whether the alleged sexual misconduct involves homosexual or heterosexual conduct." '̂ The 
services are not supposed to investigate or prosecute gay service members unless they would also 
investigate and prosecute straight service rnembers in the same circumstances. 

Lastly, the report's claim that investigations into homosexual conduct are mandatory^^ is 
a wholly new assertion that requires ftiller discussion. The claim erodes the longstanding 
principle of commander discretion that applies to many command contexts, not just in gay cases. 
Under "Don't Ask, Don't Tell, Don't Pursue," the regulations state that commanders "shall 
examine the information and decide whether an inquiry is warranted or no action should be 
taken."̂ ^ That determination rests solely with the commander. Further, the practical effect of 
DoD's pronouncement would be to drive commanders to investigate everything, no matter how 
tenuous or incredible, for fear of being out of step with the message coming fi-om their superiors. 
DoD's overreaching sends a clear signal to commanders to err on the side of pursuing suspected 
gay people, not on the side of respecting the limits to investigations. This is precisely the kind of 
climate and message that raises concems about DoD's commitment to fair implementation and 
enforcement of the policy. 

DoD Recommendations That Are Problematic 

The serious omissions and errors in the DoD report and the misleading manner in which 
it was released raise concems about some of the report's recommendations which, under more 
sanguine circumstances, could have the potential to be helpftil, depending on how they are 
implemented. We have concems about the recommendations regarding (1) training, (2) the 
advisory role of military attomeys for the command, and (3) requiring Service Secretary 



approval prior to initiating inquiries or investigations in cases where service members have 
stated their sexual orientation. 

First, training will only be usefiil i f it conveys all the limits to investigations and the 
intent ofthe policy to respect people's privacy, which the DoD report fails to recommend, as 
discussed above. 

Second, relying on lawyers to police command actions under this policy will be helpftil 
only i f lawyers are given specific instmctions that their role is to stop improper command 
actions, not find ways to justify them. We note that command lawyers have been responsible for 
some ofthe worst abuses of this policy, including the use of a pretrial agreement at Hickam Air 
Force Base to solicit the identities of suspected gay personnel. We are further concemed that 
this recommendation may reinforce the harmful trend we have identified in our annual reports to 
treat this policy as a legal issue rather than a leadership issue. 

Third, the report's recommendations regarding coming out cases and recoupment issues 
are confusing and problematic. It is simply not clear why the report recommends that 
commanders obtain Service Secretary approval prior to initiating an investigation in coming out 
and recoupment cases. It is also unclear under what circumstances Service Secretary approval is 
required. 

The tone of this section of the report raises grave concems about how these questions will 
be answered by DoD officials charged with implementing these recommendations. The report 
states without substantiation, for example, that service members state that they are gay to abuse 
"the public purse"̂ '* and "to avoid a deployment or service obligation."^' In four years under 
"Don't Ask, Don't Tell, Don't Pursue," we have not seen one case that would support such a 
claim and the DoD report provides no such evidence for this inflammatory assertion. 

Instead, in SLDN's cases, we have found that (1) widespread anti-gay harassment is 
forcing some members out of the closet, and (2) the way this policy has been implemented 
creates for many an untenable ethical dilemma by conditioning their service on lying about their 
sexual identity, even to their family and friends. 

We are also deeply concemed that the report ignores the Air Force's practice of asking 
service members in recoupment and coming out cases hundreds of deeply personal questions 
about their private lives, as well as Air Force instmctions to investigators to interrogate parents 
and siblings in such cases. The appropriate response would be to ensure that the Air Force drops 
such intmsive, offensive tactics, bringing it in line with the other services, not to accommodate 
the Air Force's bad practices. 

In the meantime. Under Secretary of Defense Rudy DeLeon has committed to us that, at a 
minimum, you intend to uphold and follow the current recoupment policy as set forth in the 
Deutch memorandum and that there will be further conversations regarding the proper 
enforcement of that policy. 



Good Recommendations By DoD That Should Be Implemented 

We welcome the recommendations to (1) clarify and reissue the Dom memorandum on 
anti-gay harassment and lesbian-baiting so that those who are victims of anti-gay hate crimes and 
harassment, like former Marine Lance Corporal Kevin Smith, are not, as he was, threatened with 
criminal investigations by their commanders solely because they are victims of hate crimes;̂ ^ (2) 
prohibit the use of pretrial agreements to solicit accusations against others as occurred Hickam 
Air Force Base; (3) clarify that health care providers are not required to tum in gay personnel or 
those who have questions about their sexual orientation, as happened in the case of former 
Marine Corporal Kevin Blaesing;̂ ^ and (4) ensure compliance with your order last year to 
replace obsolete recmiting forms that asked prospective recmits i f they were gay. 

We also welcome the report's enunciation of some basic principles that underlie "Don't 
Ask, Don't Tell, Don't Pursue," including: 

T*r "Sexual orientation is a personal and private matter;" 
•jtf "Respect[] the limits that the policy imposes on investigations;"^^ 
7*r "Fact-fmding inquiries must not be unduly intmsive;"^" 
•k "Ensure that the privacy rights of our service members are respected in 

accordance with the policy."^' 

These basic principles, however, must be conveyed to the field. They currently have not 
been communicated in terms that make clear their meaning and scope. 

SLDN Recommendations To Shore Up DoD's Credibility 

While the DoD report raises many questions that need to be addressed, there are 
nevertheless some steps that we request you take now to repair the damaged credibility of your 
review of the implementation of "Don't Ask, Don't Tell, Don't Pursue." 

First, we ask that you issue guidance on the limits to gay investigations and the intent of 
the policy to respect people's privacy. Without this basic step, the Department will not be 
credible and will inevitably repeat the mistakes of the past. The Department's mistakes are 
costly not only in terms of troop morale, but in dollars spent by DoD and the Department of 
Justice defending the military's actions in federal court. As mentioned earlier, a sample 
memorandum on the limits to gay investigations, using exact quotes from your regulations, is 
attached. 

Second, we ask that you make clear it is unacceptable to threaten service members with 
prison or other adverse action, to elicit information about their sexual orientation or that of 
others. And we ask that you make clear that private confidences such as those shared with 
parents or contained in diaries do not constitute "statements" of orientation, as contemplated by 
the regulations, giving rise to inquiry or discharge. 

Third, we ask that you require commanders to articulate in writing the specific 
information they have deemed credible as a basis for initiating an inquiry. This would be a good 
first step toward ensuring that inquiries are properly started, and where they are not, that there is 



an opportunity to stop improper command actions and false allegations before they min people's 
lives. 

Fourth, Pentagon officials should move forward on the good recommendations that have, 
in fact, emerged in this report. We welcome, for example, the Chief of Naval Operations (CNO) 
message on April 23, 1998 instmcting commanders to ensure that "all personnel" understand and 
comply with the Dom memo on anti-gay harassment and lesbian-baiting, although we note that 
the CNO message must be updated to cover not just crimes and threats, but all anti-gay 
harassment, as per DoD's instmctions. 

Fifth, officials should use this report as a springboard for ftirther dialogue to address the 
many questions raised by the report and the outstanding details regarding some of its 
recommendations regarding training, reliance on lawyers to police command actions, and the 
requirement to obtain Service Secretary approval in coming out and recoupment cases. 

We appreciate your willingness to order a review of the implementation of "Don't Ask, 
Don't Tell, Don't Pursue." We also appreciate your pledge to properly and fairiy enforce current 
regulations and guidelines. There is a lot of work to be done to ensure that your words translate 
into effective and credible action. 

Sincerely, 

C. Dixon Osbum, Esq. Michelle M. Benecke, Esq. 
Co-Executive Director Co-Executive Director 

Enclosures: 

Proposed Memorandum on Limits To Gay Investigations 
Affidavits, Barnes v. Perry 
Notification of Administrative Hearing, Cadet Nicole Galvan 
Report of Investigation, Hickam Air Force Base, Technical Sergeant Daryl Gandy 
Air Force Memorandum Dated November 3, 1994 
Navy "Homosexual/Bisexual Questionnaire" 

cc: 

Bob Tyrer, Chief of Staff to Defense Secretary Cohen 
John Podesta, Assistant to the President and Deputy Chief of Staff 
Larry Stein, Assistant to the President & Director for Legislative Affairs 
Karen Skelton, Deputy Assistant to the President & Deputy Director of Political Affairs 
Laura Marcus, Senior Advisor to the Chief of Staff 
Richard Socarides, Special Assistant to the President 
Ron Klain, Chief of Staff to the Vice President 
Monica Dixon, Deputy Chief of Staff to the Vice President 
Maurice Daniel, Director of Political Affairs for the Vice President 
Bob Dreier, Chief Domestic Policy Advisor to the Vice President 
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"[T]his small measure of privacy is to do what? Just to prevent the military from prying into private life?" 
Gorelick: "Yes." Policy Concerning Homosexuality in the Armed Forces: Hearings Before the Senate Comm. On 
Armed Services, 103rd Cong., 2d Sess. (1993), p. 788. See also. President William J. Clinton, "Text of Remarks 
Announcing the New Policy," The Washington Post, July 20, 1993, A12 ("There will be a decent regard to the 
legitimate privacy and associational rights of all service members.") See also DEP'T OF DEFENSE DIRECTIVE 
NO. 1304.26, Enclosure 2(8)(a) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 2-2(C) 
(1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(H)(1) (1994) ("Sexual orientation is 
considered a personal and private matter.") 
' DoD Report at 6. 
^ DoDD 1332.30, Enclosure 8 (1994) and DoDD. 1332.14, Enclosure 4 (1994) [Hereinafter "Inquiry Guidelines"] at 
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' Larry King Live, (CNN television broadcast, Transcript # 97012700V22, January 27, 1997). 
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'° I d at 32-3. 
' ' CHARLES F.C. RUFF, REPORT OF THE ADVISORY BOARD ON THE INVESTIGATIVE CAPABILITY OF THE DEPARTMENT 

OF DEFENSE (1995). 
'^DoD REPORT at 7. 

DoDD 1332.30, Enclosure 8 (1994) and DoDD. 1332.14, Enclosure 4 (1994) [Hereinafter "Inquiry Guidelines"] 
at1D(3). 

Comments by former DoD General Counsel Jamie Gorelick, Policy Concerning Homosexuality in the Armed 
Forces: Hearings Before the Senate Comm. On Armed Services, 103rd Cong., 2d Sess. (1993), p. 789 ("... [W]e do 
not ask about orientation not only at accession but at any time.") 
" DoD REPORT at 6. 

Inquiry Guidelines, H C. 
" Inquiry Guidelines, 1̂ F(l) (Credible information requires an accusation by "a reliable person."). 

DoDD 1304.26, Enclosure 2(8)(a) (1994), DoDD 1332.30, Enclosure 2 H (C) (1994), and DoDD 1332.14, 
Enclosure l ^ (H)(1)(a) (1994) ("Sexual orientation is considered a personal and private matter."). 
" Inquiry Guidelines, ^ B(3) (Credible information "requires a determination based on articulable facts, not just 
belief or suspicion."). 
°̂ Inquiry Guidelines, E(4) ("Credible information does not exist when the accusation concems an associational 

activity, such as going to a gay bar.. ..associating with known homosexuals, membership or participation in gay 
organizations or marching in a gay rights rally in civilian clothes."). 
'̂ DoDI 5505.8 H D(3). 

DoD Report at 7 (".. .commanders are obliged to investigate whenever they receive credible evidence of 
homosexual conduct"). 
^' Inquiry Guidelines, T| D(2). 

DoD Report at 11. 
''Id 

C. Dixon Osbum et al., Servicemembers Legal Defense Network, Conduct Unbecoming: The Fourth Aimual 
Report on "Don't Ask, Don't Tell, Don't Pursue" (1998) at 50-1. The services should also address lesbian-baiting 
as a standard component of their training programs on leadership and sexual harassment. 
" C. Dixon Osbum et al., Servicemembers Legal Defense Network, Conduct Unbecoming: The Second Annual 
Report on "Don't Ask, Don't Tell, Don't Pursue" (1996) at 15. The report's clarification will serve no purpose 
unless it is communicated to the field - a step the report fails to recommend. We appreciate the report's mention of 
a current DoD proposal for a limited psychotherapist privilege which would cover service members who seek 



counseling about their sexual orientation and conduct, bringing DoD closer to compliance with the Supreme Court's 
opinion in Jaffee v. Redmond, 51S U.S. 1 (1996). 

DoD REPORT at 1. 
''Id at 2. 
''Id 
'̂ Id at 13. 
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Proposed Memorandum on 
Limits To Gay Investigations 



MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS, 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF, 
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE 

SUBJECT: Current Limits on Inquiries and Investigations Into Accusations of 
Alleged Homosexual Conduct 

This memorandum restates current policy regarding command inquiries of service 
members accused of homosexual conduct.' This guidance is issued because commands 
have asked for clarification regarding when an inquiry into homosexual conduct is 
appropriate. 

Under DoD policy, no one will be asked about his or her sexual orientation,^ no 
one will undertake affirmative efforts to identify members suspected of homosexual 
conduct,̂  the Armed Forces will not tolerate harassment against any individual for any 
reason,'* and there will be a decent regard to the legitimate privacy and associational 
rights of all servicemembers regardless of sexual orientation.^ 

Informal fact-finding and administrative separation procedures are the preferred 
method of addressing homosexual conduct.̂  Only a service member's commander may 
initiate an inquiry into homosexual conduct. ^ Commanders may initiate inquiries only 
upon receipt of credible information of such conduct.̂  Credible information exists when 
information, considering its source and the surrounding circumstances, supports a 
reasonable belief that a service member has engaged in homosexual conduct.' Credible 
information requires a determination based on articulable facts, not just belief or 
suspicion.'° 

Commanders shall exercise sound discretion regarding when credible information 
exists." They shall examine the information and decide whether an inquiry is warranted 
or no action should be taken.'̂  Commanders will consider, in allocating scarce 
investigative resources,'̂  that sexual orientation is a personal and private matter, and that 
under current policy, there is a decent regard to the legitimate privacy and associational 
rights of all servicemembers. ''* 

Not all accusations of homosexual conduct constitute credible information as a 
basis for inquiry or discharge.'̂  Credible information does not exist when the source of 
the accusation is not credible or reliable.'^ Credible information does not exist when the 
accusation concems an associational activity, such as going to a gay bar, associating with 
known homosexuals, [membership or participation in gay organizations,] or marching in 
a gay rights rally in civilian clothes.'̂  Credible information does not exist when the 
information concems possessing or reading homosexual publications, [possessing or 
reading information containing homosexual references including information obtained 
on-line, in electronic mail messages or in personal diaries.] '* Credible information does 
not exist when the information concems listing by a service member of someone of the 
same gender as the person to be contacted in the case of an emergency, as an insurance 
beneficiary, or in a similar context. 



Credible information does not exist when the information concems an allegation 
by another that a service member is homosexual. Credible information does not exist 
when the inquiry would be based on mmor, suspicion, or capricious claims conceming a 
member's sexual orientation.^' Credible information does not exist when a service 
member reports being threatened because he or she is said or perceived to be a 
homosexual.[Credible information does not exist when the information concems 
private communications to a member's attomey,̂ ^ chaplain,̂ "* spouse,̂ ' security clearance 
investigator,̂ * psychotherapist,̂ ^ doctor̂ * or family member.̂ '] [Credible information 
does not exist when the accusations result from an attempt at blackmail or extortion.''^] 

A commander may initiate an inquiry only if he or she has credible information 
that a basis for discharge exists. '̂ A basis for discharge exists ifi (1) The member has 
engaged in a homosexual act; (2) The member has said that he or she is homosexual or 
bisexual, or made some other statement that indicates a propensity or intent to engage in 
homosexual acts; or (3) The member has married or attempted to marry a person of the 
same sex.̂ ^ 

Inquiries shall be limited to the factual circumstances directly relevant to the 
specific allegations.̂ "' [For example, i f a member has made a statement that he or she is a 
homosexual, the inquiry shall be limited to verifying whether the statement in question 
was made. I f a member is accused of engaging in a homosexual act, the inquiry shall be 
limited to the specific act in question.] '̂' [It is inappropriate during the course of an 
inquiry or in preparation for legal action to solicit information about additional incidents 
of homosexual conduct not in question of to solicit additional information about others 
who might be homosexual.]̂ ^ [It is inappropriate during the course of an inquiry or in 
preparation for legal action to threaten service members with adverse action or promise 
them more lenient treatment in exchange for information conceming homosexual 
conduct.]̂ *̂  

At any given point of the inquiry, the commander or appointed inquiry official 
must be able clearly and specifically to explain [to the servicemember and his or her legal 
representation] which grounds for separation he or she is attempting to verify and how 
the information being collected relates to those specific separation grounds.̂ ^ 

Servicemembers must be advised of their rights under Article 31 of the Uniform 
Code of Military Justice.̂ * Servicemembers subject to a command inquiry or criminal 
investigation cannot be prevented from exercising their right to consult with a defense 
attomey^' and cannot be denied representation by a defense attomey during custodial 
interrogation.''^ 

Commanders are responsible for ensuring that inquiries are conducted properly 
and that no abuse of authority occurs."*' 

Allegations involving adult private consensual sexual conduct shall be referred to 
the member's commander for appropriate disposition.'*^ Criminal investigations should 



not be imdertaken when the allegations involve only private, consensual sexual conduct.'*̂  
[Criminal investigations of other allegations will be suspended and referred to the 
commander for inquiry and administrative processing when it is determined during the 
course ofthe investigation that the only credible allegations are of private, consensual 
sexual conduct.]"*"* Investigations shall be conducted in an evenhanded manner without 
regard to whether the alleged conduct involves homosexual or heterosexual conduct."*̂  

If a member is separated for homosexual conduct, the characterization of 
discharge shall be based on a pattem of behavior and duty performance rather than an 
isolated incident."** [Homosexual conduct does not warrant a discharge characterization 
of general under honorable conditions when the member's overall service record warrants 
an honorable discharge."*̂ ] 

' Note: The bracketed portions of the memorandum are supported by the letter and intent of the policy, but 
are not direct quotes. 
' ".. .[W]e do not ask about orientation not only at accession but at any time." Former DoD General 
Counsel Jamie Gorelick, Policy Concerning Homosexuality in the Armed Forces: Hearings Before the 
Senate Comm. On Armed Services, 103rd Cong., 2d Sess. (1993), p. 789. See also, DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.30, Enclosure 8(D)(3) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 
1332.14, Enclosure 4(D)(3) (1994) ("Commanders or appointed inquiry officials shall not ask, and 
members shall not be required, to reveal their sexual orientation.") 
^ "We will not ask, we will not witch hunt, we will not seek to leam orientation." General Colin Powell, 
Policy Concerning Homosexuality in the Armed Forces: Hearings Before the Senate Comm. On Armed 
Services, 103rd Cong., 2d Sess. (1993), p. 709. "This is an end to witch hunts." President William J. 
Clinton, "Text of Remarks Announcing the New Policy," The Washington Post, July 20, 1993, A12. 
"Should we have sex squads going out and looking for homosexual conduct that is done between adults in 
private? Absolutely not." Former Senator and Chainnan of the Senate Armed Services Committee, Sam 
Nunn, The Record, May 31, 1993, AlO. "No investigations or inquiries will be conducted solely to 
determine a service member's sexual orientation." DoD Policy Guidelines on Homosexual Conduct in the 
Armed Forces, July 19, 1993. 

"The Armed Forces do not tolerate harassment or violence against any servicemember, for any reason." 
DEP'T OF DEFENSE DIRECTIVE NO. 1304.26 (1994). See also, Edwin Dom, MEMORANDUM FOR 
SECRETARIES OF MILITARY DEPARTMENTS, March 24, 1997 ("The fact that a servicemember 
reports being threatened because he or she is said or is perceived to be a homosexual shall not by itself 
constitute credible information justifying the initiation of an investigation of the threatened servicemember. 
The report of such a threat should result in the prompt investigation of the threat itself.") 
' Exchange between then Senator William Cohen and then DoD General Counsel Jamie Gorelick ~ Sen. 
Cohen: "[Tjhis small measure of privacy is to do what? Just to prevent the military from prying into 
private life?" Gorelick: "Yes." Policy Conceming Homosexuality in the Armed Forces: Hearings Before 
the Senate Comm. On Armed Services, 103rd Cong., 2d Sess. (1993), p. 788. See also. President William J. 
Clinton, "Text of Remarks Announcing the New Policy," The Washington Post, July 20, 1993, A12 
("There will be a decent regard to the legitimate privacy and associational rights of all service members.") 
See also DEP'T OF DEFENSE DIRECTTVE NO. 1304.26, Enclosure 2(8)(a) (1994) and DEP'T OF 
DEFENSE DIRECTIVE NO. 1332.30, Enclosure 2-2(C) (1994) and DEP'T OF DEFENSE DIRECTIVE 
NO. 1332.14, Enclosure 4(H)(1) (1994) ("Sexual orientation is considered a personal and private matter.") 

"Informal fact-finding inquiries and administrative separation procedures are the preferred method of 
addressing homosexual conduct." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-3 (D)(1) 
(1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(D)(1) (1994). 

"Only the member's commander is authorized to initiate fact-finding inquiries involving homosexual 
conducL" DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-1 (A)(1) (1994) and DEP'T OF 
DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(A)( 1) (1994). 

I., 



"A commander may initiate a fact-finding inquiry only when he or she has received credible information 
that there is a basis for discharge." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-1 (A)(1) 
(1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(A)(1) (1994). 

"Credible information exists when information, considering its source and the surrounding circumstances, 
supports a reasonable belief that a service member has engaged in homosexual conducL" DEP'T OF 
DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-1 (B)(3) (1994) and DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.14, Enclosure 4(B)(3) (1994). 

Credible information "requires a detennination based on articulable facts, not just belief or suspicion." 
DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-l(B)(3) (1994) and DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.14, Enclosure 4(B)(3) (1994). 
" DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-3(D)(2) (1994) and DEP'T OF 
DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4-3 (D)(2) (1994). ("Commanders shall exercise sound 
discretion regarding when credible information exists.") 
' ' Ibid. ("Theyshall examine the infonnation and decide whether an inquiry is warranted or no action 
should be taken.") 

DEP'T OF DEFENSE INSTRUCTION 5505.8 (1994) ("...as a matter of investigative priorities and 
resource limitations, Defense Criminal Investigative Organizations (DCIOs) and other DoD law 
enforcement organizations will normally refer allegations involving only adult private consensual sexual 
misconduct to the service member's commander for appropriate disposition." ) 
'"DEP'T OF DEFENSE DIRECTIVE NO. 1304.26, Enclosure 2(8)(a) (1994) and DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.30, Enclosure 2-2(C) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 
1332.14, Enclosure 4(H)(1) (1994) ("Sexual orientation is considered a personal and private matter.") 

Ibid 
'* Credible information requires an accusation by "a reliable person." DEP'T OF DEFENSE DIRECTIVE 
NO. 1332.30, Enclosure 8-4 (F)(1) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, 
Enclosure 4(F)(1) (1994). 

"Credible information does not exist when the accusation concems an associational activity, such as 
going to a gay bar...,associating with known homosexuals, membership or participation in gay 
organizations or marching in a gay rights rally in civilian clothes." DEP'T OF DEFENSE DIRECTIVE 
NO. 1332.30, Enclosure 8-3 (E)(4) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, 
Enclosure 4(E)(4) (1994). The list of associational rights is nonexhaustive and should be understood to 
permit service members the right to attend churches that welcome gay congregants and other organizations. 
The United States Na'vy, however, issued a memorandum in June 1994 stating that supporting "homosexual 
interests may violate" the "Standards of Conduct," thus necessitating the clarification regarding 
membership or participation in gay organizations. 

"Credible information does not exist when the information concems.. .possessing or reading homosexual 
publications...." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-3 (E)(4) (1994) and 
DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(E)(4) (1994). Documented cases suggest 
that commands do not understand that associational activities are not to be used as a basis for inquiry or 
discharge in a variety of contexts. Commands have seized personal diaries, personal letters, elecfronic mail 
and the like to look for private information about a service member's sexual orientation. Further guidance 
as provided that is consistent with the current regulations is needed to direct commands not to use these 
associational activities as a basis for discharge. 

"The listing by a service member of someone of the same gender as the person to be contacted in the case 
of an emergency, as an insurance beneficiary, or in a similar context, does not provide a basis for separation 
or ftirther investigation." DEP'T OF DEFENSE POLICY GUIDELINES ON HOMOSEXUAL 
CONDUCT IN THE ARMED FORCES, July 19, 1993. 

"Credible information does not exist when...the only information is the opinions of others that a member 
is homosexual...." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-3 (E)(2) (1994) and 
DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(E)(2) (1994). 

"Credible information does not exist when the inquiry would be based on mmor, suspicion, or capricious 
claims conceming a member's sexual orientation." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, 
Enclosure 8-3 (E)(3) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4(E)(3)' 
(1994). 



" Credible information does not exist when "a service member reports being threatened because he or she 
is said or perceived to be a homosexual." Edwin Dom, MEMORANDUM FOR SECRETARIES OF 
MILITARY DEPARTMENTS, March 24, 1997. 
'̂  While not defmed in terms of credible information, the current regulations do not eviscerate privileged 
communications. See M.R.E. 502. See also DEP'T OF DEFENSE POLICY GUIDELINES ON 
HOMOSEXUAL CONDUCT IN THE ARMED FORCES, July 19, 1993 ("Speech within the context of 
^ r̂iest-penitent, husband-wife, or attomey-client communications remains privileged."). 

While not defined in terms of credible information, the current regulations do not eviscerate privileged 
communications. See M.R.E. 503. See also DEP'T OF DEFENSE POLICY GUIDELINES ON 
HOMOSEXUAL CONDUCT IN THE ARMED FORCES, July 19, 1993 ("Speech within the context of 
priest-penitent, husband-wife, or attomey-client communications remains privileged."). 

While not defined in terms of credible infonnation, the current regulations do not eviscerate privileged 
communications. See M.R.E. 504. See also DEP'T OF DEFENSE POLICY GUIDELINES ON 
HOMOSEXUAL CONDUCT IN THE ARMED FORCES, July 19, 1993 ("Speech within the context of 
priest-penitent, husband-wife, or attomey-client communications remains privileged."). 
'^ Exec. Order No. 12968, sec. 3.1 (c), (d), 60 Fed. Reg. 40245 (1995). See also MEMORANDUM FOR 
SECRETARIES OF MILITARY DEPARTMENTS, December 22, 1993 ("Information about homosexual 
orientation or conduct obtained during a security clearance investigation will not be used...by the military 
departments in separation proceedings.") 

Recognizing conversations with psychotherapists as private conversations that will not trigger an inquiry 
under "Don't Ask, Don't Tell, Don't Pursue" does not require a determination that the conversations are 
privileged or confidential, just like the security clearance context. Not interfering with psychotherapists' 
ability to care for the health of service members is consistent with the policy's statement that "sexual 
orientation is a personal and private matter" and that the policy creates for service members a "zone of 
privacy." See supra, note 4. 
^Ubid 

Most Americans would agree that the armed forces should not intrude into the private conversations of 
{ family members. Indeed, security clearance regulations anticipate that gay servicemembers will tell their 
^ parents and sibling about their sexual orientation in order to difftjse national security concems. An Air 

Force memorandum, dated November 3, 1994, however, specifically instmcts inquiry officers to 
interrogate parents and siblings in homosexual conduct cases. Conversations with family members should 
be viewed as private, consistent with current regulations that state that sexual orientation is a "personal and 
private matter" and that the policy creates for service members a "zone of privacy." 

Current regulations leave open the question whether extortion or blackmail would constitute credible 
information for the basis of inquiry or discharge. Documented cases indicate that those who seek revenge 
against a service member through retaliatory accusations, blackmail or discharge, can use the current policy 
as a means of ending someone's career regardless of the credibility of the accusations themselves. It is now 
appropriate for the Department of Defense to make clear that allegations resulting from blackmail or 
extortion do not constitute credible information. The clarification would be consistent with current 
guidance that requires commanders to "consider.. .the character and service of the 
accused.. .[and].. .possible improper motives of the accuser." See, DEP'T OF DEFENSE INSTRUCTION 
5505.8 (1994). The clarification is consistent with the statement that "extortion and blackmail are criminal 
offenses under military and federal law." See DEP'T OF DEFENSE POLICY GUIDELINES ON 
HOMOSEXUAL CONDUCT IN THE ARMED FORCES, July 19, 1993. 
'̂ DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-2 (C)(l-3) (1994) and DEP'T OF 

DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4-2(C)(l-3) (1994). 
" Ibid 
^' DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-1 (A)(3) (1994) and DEP'T OF 
DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4 (A)(3) (1994). ("Inquiries shall be limited to the factual 
circumstances directly relevant to the specific allegations.) See also DEP'T OF DEFENSE 
INSTRUCTION 5505.8 (1994) ("Investigations shall be limited to the factual circumstances directly 
relevant to the specific allegations.") See also comments by then DoD General Counsel Jamie Gorelick 
("Once you establish the elements of the offense or basis for discharge, you go no further.") Policy 
Concerning Homosexuality in the Armed Forces: Hearings Before the Senate Comm. On Armed Services, 

( 103rd Cong., 2d Sess. (1993), p. 789. 



Documented cases indicate that commands do not imderstand the prohibition against expanding inquiries 
beyond the instant allegation. The Pentagon needs to clarify the current regulation to ensure that it is 
properly understood. 

Ibid 
Ibid. Documented cases show that some commands have threatened service members with prison unless 

they confess to being gay or accuse others as gay. Investigative tactics such as these are inappropriate and 
are not authorized by current regulations or guidance. 

"At any given point of the inquiry, the commander or appointed inquiry official must be able clearly and 
specifically to explain which grounds for separation he or she is attempting to verify and how the 
information being collected relates to those specific separation grounds." DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.14, Enclosure 4(D)(4) (1994) and DEP'T OF DEFENSE DIRECTIVE NO. 
1332.30, Enclosure 8-3 (D)(4) (1994). The additional language "to the servicemember and his or her legal 
representative" is added in light of documented cases where some commands have reflised to disclose this 
information on the theory that the guidance requires only that the command be able to explain the credible 
determination information when ordered to do so. 

Article 31(b), Uniform Code of Military Justice, 10 U.S.C. 831 (1997). See also DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.14, Enclosure, 4 (D)(3). 
'^bid. 
*° Ibid. See also. Letter from Judith A. Miller to Jonathan M. Bowie, March 26, 1996. 

"Commanders are responsible for ensuring that investigations are conducted properly and that no abuse 
of authority occurs." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-1 (A)(1) (1994) and 
DEP'T OF DEFENSE DIRECTIVE NO. 1332.14, Enclosure 4 (A)(1) (1994). 
*' DEP'T OF DEFENSE INSTRUCTION 5505.8 (1994). ("...as a matter of investigative priorities and 
resource limitations. Defense Criminal Investigative Organizations (DCIOs) and other DoD law 
enforcement organizations will normally refer allegations involving only adult private consensual sexual 
misconduct to the service member's commander for appropriate disposition.") See also DEP'T OF 
DEFENSE DIRECTIVE NO. 1332.30, Enclosure 8-3 (D)(1) (1994) and DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.14, Enclosure 4(D)(1) (1994). ("Infomial fact-finding inquiries and administrative 
separation procedures are the preferred method of addressing homosexual conduct.") 

Ibid 
Documented cases demonstrate that some service members are falsely accused of nonconsensual sexual 

conducL When the facts demonstrate that the conduct in question is consensual, commands should suspend 
criminal processing and use the administrative system to resolve the matter, consistent with current 
regulations, not prosecute the member. 

"Investigations...shall be conducted in an even-handed manner without regard to whether the alleged 
sexual misconduct involves homosexual or heterosexual conducL" DEP'T OF DEFENSE INSTRUCTION 
5505.8 (1994). 
^ "Characterization normally shall be based on a pattern of behavior and duty performance rather tVian an 
isolated incident." DEP'T OF DEFENSE DIRECTIVE NO. 1332.30, Enclosure 7-1 (B)(1) (1994). The 
regulations for enlisted personnel adopt a similar "overall service record" standard. DEP'T OF DEFENSE 
DIRECTIVE NO. 1332.14 (H)(3). 

Ibid 
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'1'd KOMOJLJ.»I.11 ni,x.i~ J, lllUl;'t, 
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Detendant1. 

) 
) 
) 
) 
) 
) 
) 
} 
) 
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. ) 
) 

-------------------------------------> 

Pursuant tc 28 o.s.c. S 1746, I, 

United States Navy, declare as tollows: 

CX'Vl:L ~lOJl *>I 
ll•~IU, (IGI) 

I '0'81 

1. I was interrogated in connection vith the Navy'• 

investi~ation ot JUotSN ~y Barnes on three •eparate occaaiona, for 

a total o! approximately six hours. At timea durin~ the course 

ot the interrogations, there 'Jere a nu.lllber of people questioninq 

ZUh I was all. alon9 in the interview room and there was no one 
,. 
~- there to advise me of my riqhts or tell me wheth.r I could retuse 

to e.ns'Wer any o! their questions. No one told me that there was 

a !ormal investiqation ot RXSN Barnea' sexual orientation. When 

I told Co11U1a.nd lnveeti9ator& who interroqated •• that I did not 

vant to cnswer certain quest.ions about the sexual orientation -ct ..... 
P.MSN >.:t;.y Sa.rnes, EMFN Heathe.:-· Hil):)un and othera, ceca use auch 

q\les~ions violated t~e Havy;5· "don't ask, don't tell, don't 

pu.raue" polioy 1 I vae aade to teel that I had no choice other 

tha.n to answer th• queetions. The Co'll\lll.And InveatiqAtors 

-

.. 
\ 

I 

\ 



~· threAtened and intiaidated me into givinq involuntary atate•ent• 

~y tellinq me I would ~· violating Article 78 ot the Uniform Code 

ot Kilita~y Juatic• an4 would 90 to jail it I did not answer 

their queationa and cooperate. As the affidavit ot RKC (SS) 

Michael c. Beyrla atatea, I ~as told to do th• right thinq by 

oooperatinq. Beinq !orcad into 91vinq statement• which had th• 

potential to be uaed aqainut R.MSN Sarnes, who i• •Y friend, wa• 

ax1:reaely upaettiZ\(J, 

2. Follow1nq the assault on RKSN AJ:Ay Barnes on or 

about Novem.Oer 17, 199S, I experienced hoatility, haraaamant, 

thr•&ts and retaliation on the u.s.s. simon Lake. KelU:>era ot the 

ch.Ain ot cowu.nd aa well a• certain colleagues h&V• aada hoat;il• 

and harasa1nq statements to me. I have been thr•atened ~y virtue 

of my association with RXSN Barnes and told by •~rs ot the 

ch.ain of com:man~ that it I do not choose =Y trienda more 

carefully, I will b41como th• target ot an investiqation, I 

beli•v• I h~ve alee been re~&liated against becauae ot my 

stAtements supportinq PJitSH Barnes. Whan I provi.Qed. a statement 
1· 

l.._ . at the .Captain'• Kast a)::)out 'What I ·had wi tnsaaad at the bar whan 

RM~N Barnes wae aaaaulted, I was stripped o! my top aecrat 

security clearance. When : recr..i.ested annual leave in re~ruary, 

=¥ request was initially denied, and I had to persuade my command 

~o qrant •Y requeat, At work, everythinq I did va• •orutini&ed 

more closely than usual. It~took an unusually lonq time tor t.h• ........ 
chAin ct c:ommand to respond t..Q. other 11 Qhit•" ·tnat I put in, I 

had ditiiculty obt~ininq a copy ot my evalu.&tion, and I wa• not 

- 2 -

\ . 

1C 



, .. -

' 

I 

&llowe<i to take my advancement exa11i, ._.nich ia a preoondition to A 

promotion, tor tbe purported reaaon tha~ I had not •cored biqh 

enouqn on =Y phyaical readiness teat (PRT). However, other 

sailors ~ho ._.ere in the re.medial progra~ ~era permitted to take 

the ex4m. I never experie.nced any problema before on t?o&rd tho 

u.s.s. Simon LAke ~efore the investiqation of RHSN Barn••, and 

tho hostility, haraaa~ent, threats and retAliation I have 

exp.rienced ail appear to relate to or ariaa troa the 

inveatiqation and recommended disc.harq• of RM.SN Barnea. 

3. Due to my experiences before I left the •hip on 

&Mual leave, I am c;enuinely atra.id that· it I vere to return to 

the u.s.s. Simon LaXe, I ._.!..ll k>e auDjected to _further hostilj.ty, 

harasament, threat• and retaliation because of my connection-to 

the Barnes case. ~herefore, I have requested a pe2:11anent 

tranarer trom the o.s.s. Simon Lake to another po•t. 

~ decl~r• under pen~lty ot perjury under the l&v• ot 

the United States of America that the toregoinq is true and 

correct. Executed on 1'.pril 27, 1996, in Washinqton, o.c. 
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Notification of Administrative Hearing, 
Cadet Nicole Galvan 
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--· n"•MO('j'f UI' "l'Hij Al.MY 
UNIT!:D STATl.S MILITARY ACADtMY 

...... e. s T 1' 0 l Hi I l-1 ll w y 0,. x I 0"' ..• ..~ ... 
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lvWA·SC (15(b) \·lO) APB 1 7 l~ 

!'vrn\~OR.AND\..:M FOR c~~;: ~\cc\c Gaiva.'1., Co:-npany H·3, Class of 1997, TJSCC, 
Wej', Point, Now York 10997 

SUBJECT: Investigation UP Pue.graph 10.09, Regs USMA 

\. l1u..rs•.1ar. 1• \o \~e :::rect:':\:1 0! L"e Su~e:~n 1.c:-iccnt, USMA, 1 have been appoin\l!d 
. !:y.-cs•.:g<.',·,:-.g O:'C:ccr ·.::-.-::~~ c~e p:O\'lS!C:'.S o:' pa: a graph } 0.09, Regs U~MA, to 
invesli&ate Uie fol\o'N\n.& e.'.\egawons and an)' rda•.cd misconduct; 

. ···. . .. ' 
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w-.,. 
:.:~· 

"J.', 
. ' 
· .. 
~ i 

~ 
J 
~· 

·:~ 

MAJ A-SC 
SUBJECT: tnvestigation U? ?e.ragruph l 0.09, Regs USMA 

(7) Thai Cadet 1':ico\e Galva.'1, Compa.'1y H·3, Class of l997, did, from on or 
aoowt 6 Jan1.:e.ry l99S 10 0:1 o~ ebo~t 24 Ma~ch !996, violate paragraph 10.25, 
Reg;..;\a\:ons, \,;r.1tcd S\a\es V.;::t::..."')' Ace.:.iei!"\y, by making various statements in her diary 
ir.c:catin~ a proper.s:1y o; ir.te:-:t 10 engage in homosexual acts or conduct or 
indicaw:1g ?.he had er.i$agei: W; ho:ncsex1,.;al conduct, inc\uding but not limited to, the 
r,.,1,".,,;., 0 .1 
1\.0.t-..JT'l11oe;,,

1 

6. Documentary evidence wh~c\1 wi!: be considered at the hearing includes, but is not 
lim::ed 10, !.he a~ached wrir.e;sunem.en:s oi · 

I; your memorandum dated S 
March \ 996, the memorandum by dated 8 March 1996, your uie.ry 
which was seized by MSG Stoneking, the attached e·mall correspondence, and all other 
at:ached docurnentatio:i. l~ e.dc!\tion, the Superintendcut IN.)' consider matters from yow 
pe~s~;-;;~-:1 an~ c:sc:;:l'.i;-.a:-_,. re~c;.:!s ·;.-\\:~')·~: ~efer.-a\ 10 you for comment; )'011 m~y review 
'.r~~se f::es U?C:-, req·.:~s·. •.c L".C ap?;c.µri<::e cwsioc:an at USCC. 

I:!ncls 
/4~L· 
KERRY PIERCE 
LTC, EN 
lnvestigating Officer 
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SeveraJ of these questions created confusion in the .ntlnds ~f ....... cower~~ . 
as to the scope of the inquiry and whether cooclusions ahout ~ti.on were . 
being solicited. One of the coworkers was offended by question #6 which he ·. · 
interpreted to imply sexual harassm~nt andlor stereotyping. These questions were 
asked by assistant SJ As in preparation for board proceedings. The assistant SJAs 
stated that the se of these questions was to identify cviden~ to disprove any 
assertion · ght make during board proceedings that he bad not engage(! 
in hornosexu ct or, if be had. that such conduct was a departure from his 
ordinary and customary behavior. DoD and AF regulations contain no specific 
guidance on the scope of questions that may be asked in preparing rebuttal .· .... 
evidence/arguineot. The base legal office attorneys also attempted to q'.MI· · e ~- ·. · : . 
Navy member and a former All Force member as potential witnesses in . 
administrative board hearing. Both refused to be interviewed and there o . er ::.-· · . 

cootact .·• , __ ;;_;:.·::_,;;( : ; • > :. . • : .·;;,. ; > . : ... ·: '.;/f~;>~~~+f ;\~~j~~~'.\ :;E7 
4. Approval of conditional waiver of his rigl:itto·a discharge board.-t:~(~/:,·_ -~~~~ 
contingent upon honorable separation was . ot ticlto atitmt of immtlliltih.- <~7: 
and order to testify in us v.-· The timing ·or · tiesfmid the ·~s-::~~.. · ';;. 

·· -~· .'.:·_,· ~-. govCrn.ment'& acti~n-to cD.s~aiW>ility to testify m .v~ ere ·f ./f~-:./\ · '~"' 
. . coincidental .. The two actions·we!e independent and p~sC_d ~ ~pende~~~~-_.:A·~~~:, .. :·; · _-· ;~ 

· ~ant of immuni~oes not require acceptance and it is unrelated to the. · .. ·: ·. ·_.. ·.· .. \::>. · · ··. ~ 
~aracterii.atiori of discharge. ThePt of immuniti}ould have been given BDY. time~· ·}~~ 

•
jsKlfl .bad not ~en ~iog processed .~or s?ministrativc sepa:ation:... .:~ 
~pc_ . thatthC-ilnm~tygran~~~~~~~-errcq~est~crcm~~. ~.:_~ 

F-OR - ~, :~~~1_;'( . .· r . 27 ·:~ 
r~~ - .... ; ... .., 

·.:·~· . <=i; 
. .... ). 



Air Force Memorandum Dated 
November 3, 1994 
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TZPS POR INQOXRY OFFICERS OF CASES INVOLVING w:E>mBRS WHO STATB 
THEY ARB HOMOSBXUAl,, 

P.3 

1. You have been appointed to se!"ve as an inquiry officer in a 
case i~volving a menber sta:i~g he or she is homosexual or 
bisex~a!. Making such a statement is homosexual cond~ct that 
subjects the mexr~er to i~vclu~tary sepa~at~on ac~io~ because the 
statement creates a reb~:table preS'..l.~tion that the rnei.\ber 
engages in, attempt·s to engage in, has a propensity to e:1gage in, 
or intends to engage, in homosexual acts. Moreover, if the member 
has received educational assistance, special pay, or bonuses, the 
member may be subject to recoup:r.ent of an amount of government 
benefits proportional to the a~o~nt of the me~~er's military 
service obligation that has r.ot been !ul:!illed .. 

2. The purpose of the inq\li?Y is to detennine if the cor:imander 
possesses credible information Upon ·Which to initiate separation 
action or if other action should be taken because the member has 
made a false statement to avoid service. The intent o! the 
member in making the staterne~t also rn~st be examined bec~use it 
is highly probative to the ~ssue of reco~pment. As an i~quiry 
of!:icer (IO), you :r.'..ls':. lool< at all relevano:. evidence to enable 
you to make a finding on the truth of the statement by the me~~er 
that he or she is homosex~al. You also should make a finding on 
the member's purpose for stating he or she is homosexual or 
bisexual. 

3. You initially should interview the subject member. Ensure 
you notify counsel if the rne:r~er already has retai~ed counsel. 
You also may interview the fo:lowin9 persons and conside~ the 
followinQ evidence, as appropriate in the particular case: 

a. Parents and siblings. If the member does not provide 
this inforrr.ation, 00 Form 398 should have this data. 

b. Look at the DD Form 398 for any other possible leads for 
interview subjects. 

c. School counselor and advisor. 

d. Any other knowleageable school o!ficials. 

e. School career development office; did the member 
interview for civilian jobs? Did the student apply for 
fellowships, internships, etc., that would have been displaced by 
military service? 

f. Roommates and close friends, including people the 
subject member dated. 

g. Mental.health and medical records. 

h. AF!T program mana~er. 
def errnent of military service? 

Did the member apply for 
If the member is in medical 
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school, was the member ~ssi9ned to intern.in an area of medicine 
that he or she did not want? 

i. Air Force career manager. 

4. You should prepare a lis~ of anticipated questions and 
forward them to your MAJCOM staff judge advocate for review and 
comment. Attached is a list of su99ested questions for 
interviewing the subject merr~er; ma.ny also can be used for other 
witnesses. 

..~ 

-· 
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SAMPLX QORSTIONS FOR INQUIRY CONCERNING MEMBER WHO STATES HE 
IS BOWOSXXO~ AP'TBR RECRIVING ADVANCXD RDUCA~ION BE.NE.PITS 

Review AFI 90-301, Attachment S, which contains the script for 
introduction of an inquiry officer. (Also review Attachment 6 to 
AFI 90-301, which is an inqui:y officer guide.) Tell the 
witness/subject member if you are recording the interview. 

1. Read the member the Air Force policy on homosexual conduct. 
(See 10 u.s.c. 654 and the attached> ... .i.emember that. a member 
must be given a rights advisement under Article 31, ~CM..J, it the 
discussion bagins to involve acts or conduct that violate the 
BUCMJ. As an inquixy officer in a statement-only case, you may 
ask Questions concerning homosexual acts or· attempted act.s, 

2. Verify the member's !ull name and social security nl.llTiber. 
Also verify his address and phone number. ; 

3. Swear the member in by oath or attestation. 

4. If o Written statement is in Question, ask if he recogni%es 
the statement. 

a. Is the signature on the statement that of the member? 
b. Did the rnembe~ w~i~e the statement· himself or did he 

have assistance, such as an at~orney? 
c. Did the member understand the policy on homosexual 

conduct at the time he made the statement? 

5. If the statement in question is not written, ask the member 
if he made the statement. 

o. !f so, when did he make it? To whom? Where? 
b. Under what circumstances? 

6. Had the member ever been briefed on the policy on homosexual 
conduct? If so, by whom and when7 

i. When did the member enter the education program, such as HPSP 
or FLEP? 

8. What &tatus is the member, e.g., Reserves? 

9. What was the mern):)er obligated to do in return for the 
education assistance? 

10. :! currently in the education program, what school is the 
member attendinq, what year of studies, when will the member 
g:-a.duate? 



6-19-1996 11 :35AM FRQ..1 ADC MISAWA 2262176 

11. Who ia the member's academic and/or faculty advisor?· 
Advisor for thesis, dissertation, etc.? 

12. If HPSP, what area of medicine does the member intend 
pursue? 

a. Has the member applied for any intern or residency 
programs? 

b. If 60, where and for when? 

to 

c . Has the Air Forc·e directed the member to choose from 
specified specialties? If so, which ones? 

P.6 

13. Why did the member make the statement? If written, why did 
the member choose to send the letter ~h_~re he did? 

14. Why did the member choose this particular time to make the 
statement?. 

15. It the member used certain terms, such as •homosex'-;al 
orientation• or •propensity,• ask the following question: What 
did the member mean by "homosexual orientation" or •propensity?• 
(Note: If the member states he means what the regulation says, 
ask him to explain what he :'l".eans ir:. his own words. Further, DoD 
policy is that a s~aceme~~ o! hcrr.osexual orientation wi:l be 
treated the same as a scacemen~ ~hat the member is a homosexual.) 

16. Does the member have a •propensity to engage in homosexual 
acts?" If so, can he explain what he means? 

17. How does he know he has a "homosexual orientat.ion• and/or 
•propensity?•. 

18. When did he realize he has a "homosexual orientation• and/or 
•propensity?• 

19. Whom has he told he is a homosexual or that he has a 
"homosexual orieni~tion" and/or •propensity?• When did he tell 
them? Why did he tell them? 

20. Has the member been dating anybody (opposite or sa~e sex)? 
a. How frequently has the member dated? 
b. How recently? 
c. How can these persona be contacted? 

21. Did the member b~long t.o any homosexual student 
organizations at school? 

a. If so, which? 
b. How can other rnerrbers of the organization, who knew of 

his membership, be contacted? 

22. Has the member told any of his family members? If so, whom? 
How can they be contacted? 

23. Who are close friends of the member and how can they be 
cont:.acted? 
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24. How does the member feel about the Air Force? 

25. Does the member prefer to remain in the Air Force, or would 
he rather be d~scharged? 

26. What is the member's understanding of the possibility of the 
Air Force recouping the costs of his educational assistance? 

27. What, if any, influer.ce did the recoupment policy have on 
making the statement? 

28. Are there any other witnesses or documents that could verify 
the member's statt!l'nent that he is homosexual? 

•• .2,.. 

29. Has the member engaged i~ or attempted to engage in any 
homosexual acts? (NOTE: If you ask this question, be sure to 
read the member his or her Article 31 rights first] · 

a. If yes, when did the member engage in or attempt to 
engage in homosexual acts 7 ~· 

b. If yes, wher·e and how often did the member enga_ge in or 
attempt to engage in homosexual acts? 

c. If yes, what was the nat~~e of the homosexual act? 

30. Is there any further info~tion, statements, or evidence 
concerning the matters discussed? 



Navy "Homosexual/Bisexual Questionnaire" 
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J..J.vn11v~~.A.JAL I BISEXUA .. L QUL~TIONNAIRE 

DATE: Tl!YLE: 

1. Do you engage in horoosexuaUbisexu:il :ictiviry? 

If so when was the last time? 

Uso with whom? 

U so is he/she in the milit:iry? 

2. have you :ittemptcd to en~agc in homoscxu:il/Uiscxual act~? 

If'so, when? 
~·· .. 

U so with whom? 

If so, is he/she in the milit:iry? 

3. Do you have ii propensity to ecgagc in homasc:tu::iLlbisexu:il acts? 

U so, when? 

Jf so, with whom? 

···-· ..... If so, is he/she in the military? 
~-

4: Do you intend to engage in homosexuaUbiscxu::il :icts? 

Uso, when? 

If so, with whom? 

I! so, is he she in the military? 

5; Are you enga&ed ill :i homosexuaL'bisexual ro:irriagc? 

~so, when did you? 

Uso, with whom? 

. U so, is he/she iri the military? 



Servicemembers Legal Defense Network 
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TALKING POINTS 
DOD REPORT ON THE IMPLEMENTATION OF 

"DON'T ASK, DONT T E L L , DON'T PURSUE" 

> Gay Discharges Are Up 67%. Discharges soared to 997 in 1997, a 67% increase under the 
policy, and the highest level of discharges since 1988. 

> DoD Misrepresents Report Findings. The DoD report admits that the reasons for increased 
discharges "are not known." Yet, officials publicly represented that increased discharges are 
due to gays "opting ouf of the military. This unsupported and offensive generalization 
raises questions about DoD's credibility and commitment to fair enforcement of the policy. 

> Commands Continue To Ask, Pursue and Harass. SLDN documented 1379 instances in 
four years where commanders did not follow the rules under this policy. DoD's report is 
non-responsive to these documented command violations. 

> DoD Fails To Address Limits To Investigations and Intent of Policy To Protect People's 
Privacy. A major problem is that personnel do not know the rules. DoD cannot be deemed 
credible until it issues guidance on the limits to investigations and the intent ofthe policy. 

> DoD Ignores Coercive Tactics. The DoD report fails to respond to documented instances 
where commanders threatened service members with prison unless they confessed to being 
gay or accused others as gay, as occurred on the USS Simon Lake. The report also ignored 
the practice of seizing personal diaries to find out if someone is gay, as in the case of West 
Point Cadet Nicole Galvan, and the practice of questioning parents and siblings per Air Force 
instructions. Secretary Cohen should end these practices. 

> DoD Fails To Address issues of Accountability and Recourse. The report omits the issues 
of accountability for command violations and recourse for personnel harmed by improper 
inquiries. 

> DoD Did Not Interview Service Members Affected by The Policy. The Department failed 
to contact one of the primary sources of infonnation on this subject for its review. 

> DoD Agrees That Health Care Providers Are Not Required To Turn In Gay People. 
Providers should be informed of this important clarification, a step the DoD report fails to 
recommend. Secretary Cohen should further clarify that information confided in a health 
care provider should not be used for purposes of discharge. 

> Some Recommendations are Problematic. Recommendations concerning training 
evaluations, the use of lawyers to police command actions and service Secretary approval for 
some investigations raise many questions and contain loopholes that could do more harm 
than good. 

> DoD Should Implement its Good Recommendations Now. The Department should 
implement (1) guidance against anti-gay harassment, and (2) an end to pretrial agreements to 
solicit names of suspected gay service members, as recommended in the DoD report. 

P.O. Bd.v; 65301, W^Lshington, DC 20035 * 202.32,S. 3244 * 202.797.1635 fax * sldn@sldn.orL; * lutpV/www.sldn.ori; 
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The Trouble With 'Don't Ask, Don't TeU' 
A new Defense Department draft report shows 

that the number of homosexuals being forced out of 
the military under the "Don't ask, don't tell, don't 
pursue" policy is 67 percent higher than when the 
policy was adopted in 1993. The report is silent on 
what might be causing this surprising rise. Yet the 
Pentagon seems resistant to examining the most 
disturbing and obvious possibility, which is that 
base and unit commanders are subverting a policy 
that was intended to stop witch hunts and to insure 
some measure of privacy for gay men and women 
in the ranks. 

The Pentagon spin is that service members are 
voluntarily declaring themselves gay to get out of 
the military. But if that were true, wouldn't dis­
charge numbers have stayed roughly the same 
from year to year? 

The report should cause Defense Secretary 
William Cohen to worry that commanders are not 
being adequately trained on the purpose of the 
policy or the appropriate limits on Investigations. At 
the same time, the nominal policy may be causing 
homosexuals to believe that they need not remain as 
vigilantly closeted as they were before. In any 
event, the promise of greater tolerance that was 
supposed to follow President Clinton's declaration 

of this new policy is turning out to be unfounded. 
Military guidelines say that investigations can-

hot be based on mere suspicion or rumor. Associa­
tional behavior such as going to gay bars or reading 
homosexual books is not to be used as evidence of 
homosexual conduct. Yet there continue to be cases 
where service members are directly asked about 
their sexual orientation. Reliance on anonymous 
reports is not uncommon. 

In some egregious situations, individuals who 
complained about anti-gay harassment were then 
investigated for being gay. The decision to begin an 
investigation is left to the commanding officer. Yet 
some commanders are inadequately versed on the 
guidelines, according to the report. 

At a minimum, better training has to be put in 
place. The report also recommends that command­
ers consult with legal officials before initiating 
investigations. But these improvements will not 
cure the injustice inherent in a military that is 
allowed to drum effective people out for no reason 
other than homosexuality. Mr. Clinton erred in 1993 
when he let Gen. Colin Powell and others bully him 
into backing away from his original intention to ban 
discrimination against homosexuals in the military. 
This report provides a measure of that error. 
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TO: SLDN Donors 

FROM: Michelle M. Benecke and C. Dixon Osbum, Co-Executive Directors 

DATE: June 12, 1998 

RE: Master Chief Petty Officer McVeigh Wins! 

NAVY DROPS APPEAL OF DECISION UPHOLDING ELECTRONIC PRIVACY 
RIGHTS FOR MASTER CHIEF PETTY OFFICER TIMOTHY R. McVEIGH 

Sailor To Retire With Full Benefits 

We are pleased to announce that the Department of Navy today dropped its appeal of the case 
involving Master Chief Petty Officer Timothy R. McVeigh whom the Navy had been trying to 
oust with no retirement benefits for alleged violations of "Don't Ask, Don't Tell, Don't Pursue." 

The Navy's action leaves intact an important federal court ruling that the Navy violated 
Tim's privacy rights under the Electronic Communications Privacy Act and "Don't Ask, Don't 
Tell, Don't Pursue." As part of the Navy's action, Tim has been made eligible for retirement 
with ftill pension benefits after 18'/2 years of service. 

The decision today is significant for all who believe in privacy rights online and otherwise. 

At a press conference this morning, Tim stated, " I have spent my entire adult life in service to 
our country. While I will miss the Navy, I consider today's settlement a victory that leaves intact 
a strong legal precedent that may help to prevent others from being harmed in the ftiture." 

SLDN has assisted Tim since last October both in the military system and as co-counsel on the 
federal court case with Chris Wolf from the law firm of Proskauer Rose, LLP. 

This unprecedented victory was possible because of your on-going moral and financial 
support and with the help of our allies who helped bring intemational attention to the Navy's 
misconduct: Wired Strategies, Electronic Privacy Information Center, Center for Democracy and 
Technology, Human Rights Campaign, Members of Congress, SLDN's Action Alert Network 
and many thousands of others. 

NEXT: Look for SLDN and our clients in the New York Times Magazine, currently 
scheduled as the June 28th cover story! 

PO Box 65301 -k Washington DC 20035-5301 i<: 202.328.3244 itr Fax: 202.797.1635 E-mail: sldn@sldn,org • Web: http://www.sldn,org/ 
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Sailor Victorious in Gay Case of On-Line Privacy 
By PHILIP SHENON 

WASHINGTON, June 11 — In a 
victory for gay rights, with implica­
tions for the millions of people who 
use computer on-line services, both 
the Navy and America Online have 
reached settlements with a highly 
decorcited sailor who was investigat­
ed by Navy after he posted a 
message in which he described him­
self as "gay." 

Under tbe Navy agreement, the 36-
year-old sailor, Meister Chief Petty 
Officer Timothy R. McVeigh, will 
retire from the military with full 
benefits and with tens of thousands 

of dollars to pay his legal fees. 
The Navy had originally sought to 

discharge Mr. McVeigh without any 
benefits, despite 18 years of unblem­
ished service, after he posted a note 
on the on-line service in which he 
identified himself as "Tim," whose 
marital stams was "gay" aad whose 
E-mail address was "Boysrch." 

The Navy's settlement with Mr. 
McVeigh, who Is no relation to the 
man convicted of bombing the Fed­
eral Building in Oklahoma City, is 
expected to be amiounced on Friday. 

In a separate settlement, America 

FREE THUMANFBKETHUMAN FREE TRUMAN 
On the air. Unawere. On the air. Unawan;. — ADVT. 

Online, the nation's largest on-line 
computer service, with 12 million 
users, has apologized to Mr. Mc­
Veigh for violating his privacy and 
has agreed to pay him damages. The 
company acknowledged that it had 
confirmed to a Navy investigator 
that Mr. McVeigh was "Tim." 

Uttder the settlement, both sides 
agreed not to reveal the amount of 
money paid to Mr. McVeigh by 
America Online. As a result of the 
case, the company has also an­
nounced new policies intended to 
guarantee the privacy of its users. 
The policies will require that all of 

Continued on Page AJ 4 

Over, please 
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Sailor Prevails in Gay Case 
Over Privacy on the Internet 

Continued From Page Al 

the company's nearly 5,000 custom­
er-service representatives be pro­
vided with special "scenario train­
ing" to insure that they do not give 
out private information abouc users 
without the user's consent or without 
a court order. The company has also 
rewritten its privacy policy to make 
it far clearer, and has made the new 
policy available on line to all users. 

"I 'm happy that this case has been 
resolved on my terms," Mr. Mc­
Veigh said in a telephone interview 
today from his home in Honolulu. " I 
think that all sailors can take com­
fort from this. I hope it sends a 
message that the rules and regula­
tions that are in place need to be 
followed by the military." 

The Navy said it would withhold 
comment on the settlement until the 
terms were made public. 

Mr. McVeigh, who normally would 
not have been eligible for retirement 
for another two years, said he felt 
some sadness in leaving the Navy. 
"It's a job that I'vie been doing for 18 
years, that I'm good at, that I like, 
but I'm ready to move on to bigger 
and better things," he said. " I think 
this opens a much broader opportu­
nity for me." 

Mr. McVeigh's lawyer, Christo­
pher Wolf of Washington, said the 
settlement with the Navy was a very 
significant victory. 

"It shows what we alleged at the 
outset, that Mr. McVeigh's electronic 
privacy Tights and his rights under 
the military's 'don't ask, don't tell' 
policy were seriously violated by the 
Navy," Mr. Wolf said. "It is the first 
time, as far as I'm aware, that the 
Navy has let stand a court decision 
that it has broken the law in this 
area. Obyiously it has a precedent 
that can be relied on in the future." 

Last January, Judge Stanley Spor­
kin of Federal District Court in 
Washington ordered the Navy to halt 
its efforts to dismiss Mr. McVeigh 
and ruled that the Navy's investiga­
tion into his sexual orientation was a 
clear violation of the military's five-
year-old "don't ask, don't tell" poli­
cy. The policy was intended to allow 
gay service members to remain in 
the military so long as they were 
discreet about their private lives. 

Judge Sporkin also appeared to 

side with lawyers who suggested that 
the Navy and America Online had 
violated a 1986 Federal law that bars 
computer service companies from 
releasing confidential information 
about customers without the per­
son's permission or a court order. 

Mr. Wolf said that under the settle­
ment with the Navy, the Defense 
Department would not appeal the 
judge's ruling. 

The case dates to September, when 
Mr. McVeigh sent an E-mail mes­
sage to the wife of a fellow crewman 
aboard the nuclear-powered subma­
rine Chicago about a Christmas toy 
drive for the crew's children. 

Navy officials said the womcui was 
disturbed by the return address on 
his E-mail — "Boysrch," which ap­
parently referred to "boy search" — 
and she consulted the customer pro­
file listed under the return address 
on America Online. The profile iden­
tified the user as Tim of Honolulu, 
whose hobbies Included "collecting 
pictures of other young studs." 

The information was passed on to 
a Navy investigator, who contacted 
America Online. Without identifying 
his ties to the Navy, the investigator 
asked for the full name of Tim. 

America Online acknowledged this 
year that a customer-service repre-

On-line customers 
win new guarantees 
of confidentiality. 

sentative had violated the company's 
in-house rules and confirmed to the 
investigator that Tim wets Miister 
Chief Petty Officer McVeigh: 

In interviews, Mr. McVeigh, who 
was described in recent perform­
ance evaluations as "an outstanding 
role model" and "the embodiment of 
Navy core values," has declined to 
discuss his sexual orientation, saying 
it was irrelevant to a case that 

. should be focused instead on the pos­
sibility of misconduct by the Navy. 

A spokeswoman for America On­
line, Tricia Primrose, said the settle­
ment between the company and Mr. 
McVeigh was reached several 

Associated PrMs 

Timothy R. McVeigh will retire 
from the Navy with full benefits as 
a result of a gay-rights victory. 

months ago but was not announced 
at the time. "In our review of the 
situation, we recognized that we had 
made a mistake as a result of human 
error, and that we absolutely regret­
ted it," Ms. Primrose said. "We've 
taken responsibility for this action 
and satisfactorally resolved it with 
Mr. McVeigh." 

As a result of the case, she said, 
America Online will require all of Its 
customer-service representatives to 
undergo "scenario training, in which 
we give them examples of the ways 
in which they could be misled" into 
turning over confidential informa­
tion to unauthorized callers. 

The representatives, she said, will 
also be required to read and sign a 
copy of the company's privacy policy 
every six months, with the under­
standing that violations of the policy 
"will be sanctioned all the way up to 
and including termination." 

She said the company had also 
recently rewritten its privacy policy 
to make it clearer, and had made it 
available on line. "We wanted to 
make this easier to read, written in 
plain English," she said. "It was'a 
big overhaul to make this document 
understandable to us mere mortals." 

The policy opens with a statement 
that America Online is "committed 
lo protecting your personal privacy" 
and that "we understand that for you 
to take full advantage of the benefits 
of this interactive medium, we must 
do everything we can to insure that 
your privacy is secure." 
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Feklsiiian, Tucker. Leifer. Davit! Elmiders Hon Mesliev 
Fidel! t( Binks Rep. Richard Cephanlt Julie M. .Mihelich. Esti. 

Eugene Rdeil Robert Cogonio Ro.̂ s Mov\er)' 
David Sheldon Rep. CvTithia .McKlnne) Diedre .Mullig;in. Center for 

Rtzlmgh is Associiites David Tavlor Democrdcy A: Technologv' 
Paul Hoecker Rep. .Martv Meehan Nina Peiiuero 

CuUen Ciilbon Cleii Shor David H. Pollack, Es(|. 
Hov^nril. Rice, .Nemerovsb, Rep. Patrick Kennedy Rosalind Porter 

Candy. Robertson is Falk Deanna Kirtmaii Irene M. Ratio. Esij. 
Htmton is U illiaiiis Carol .Avlen lerrell Ringer 

Rob .Merhlue Rep. I'iiby .Mink Liizz .Mason Rodriguez 
Elizabeth ScoH Ann Dorouiiii Kim Sands 
binibdj I^g^I Dcfi-'iise fs Senator Miv CleLind J(i;in SchaelTer 
Education Fund Senator Edw-jrd Kemiedv Kevin Smidi 

Beatrice Dohm .Meiida Fife David Sobel, Eleclronie Pri^ncy 
.Mayer. Hrovvn is Piatt Senator John Kerrv' Infomiatiun Center 

David Crane Jini Jones Sue S|X)mioble 
.McCiilclien. Doyle. BroviTi Senator f^ttv .Murrav TniceySt. Pierre. HRC 

Enerson Hen M(Makin Winnie StaclieliH.Tg. HRC 
Trent Norris Senator Ron Wyden David K. Tucker, Esq. 

Natioiiul Center for Ij;sbian Carole Cruiil'crg MiL-hael Taylur 
Rights Roseinarv B. Wilder. EMJ 

Kate Kendall 
Other Thanks 

Judith C"Willi;ims 
Proskauer Rose Other Thanks Kevin \\niston. Widmeyer 

.Alec Farr Fran ,\]Wra Bilker Group 
Aniyl)elb Ciircia-Bokor Alicia I I . Apfel .Maria M. Vip 
Eric Wechselblatt Ijrrv' .Anthony 

ThiT?. are st) iiuiny JH'II]II(' to Chris wbir John Aravosis. ^Vired Slnitegies ThiT?. are st) iiuiny JH'II]II(' to 
John Rawls Steven K. Bainl ilmnk. PlecL-ie accept our 
Rosenstein. Wikon is Dem Jose A. Basulto .sincere flfxt/iurr/ if tee 

Bridcel Wilson Ashley Beasley inatln'rlcntlij misted yuu. 
Sidley is Amtin Robin L. Bodiford. E^i]. 

Kurt Jacobs Ginny Bueno 

Ho.N'OR.AKV Colonel (Ret.) .Murgarethe Caiiniiernieyer, US.A.NC 
Co-CHAIKS; Major General (Ret.) Vance Coleman. USA 

Brigadier General (Ret.) EveKii R Foote. US.A 
Brigadier General (Ret.) Keith Kern CSMR 

Bo.vKD Ibin Carpenter, Esq., Co-Chair. Lis Angeles. CA 
Mi:.MBKRS: ZoL' Dunning, S.in iMaiicisi-'t). CA 

Chad S. Johnson. Esq., Wasliintiton. DC 
Paul M. Smith. LICSW. Washington. OC 
Di.\on Taylor. Atlanta, GA 
Teiesa N'ergcs, Esq.. Co-Chnin Miami. 

ST.\KP. Michelle .M. Benecke. Esq.. C()-E.\cciilicf Director 
C. DL\on Osbum, Esq._. Co-Kxeciiticc Director 
Julia Adams, Staff Associate 
Jeff Cleghoi ii, Legal liilcni 
Kelly Corhett, Estj.. Stajf Attorney 
Mary H. Estei-, Director of Deccloptnont 
Danny Reed, Es(i., Dei:ehi>mi'nt .Associate 
Rich Richenherg, Director of hifonnalion System.-, 6 Admin. 

SERVICEMEMBERS: Under Ai-ticle 31 of the Unifonn 
Code of Mililary Justice, you have the right to remain silent 
and tb consult with a defense attomey if you are investigated. 

Sav .\othing. Sign Nothing. Get Legal Help. Call SLDN at 
2̂62) 32S-FA1R. •. , ^ 
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RESULTS AT .\ GLANCE 

Profit/Loss (.\S1,000) 
Revenue 
E.̂ peiises 
Net Income 
4lli Q Ret'cl E.miings 
Total Equity 

Budget Report (xSl.OOO) 

I99S FIRST QUARTER 

14.3 
174 
(31) 
267 
236 

FY 1995 1996 1997 199S 
Income 390 412 796 SS6 
E.vpense 304 .515 646 7S9 
Change in .N'et Assets S6 (43) 150 97 
Net Assets, Begiiuiing of Vr. 63 149 106 250 
Net Assets, End of Year 149 106 2.56 3.53 

SLDN Opetts 69 Neio Cases. 
SLDiS' MiLiintained its liectit scliediile, managing an average of 
12.3 iipeii cases eaeli cla\. 

SLDN Publishes Fourth .Aiimtal Repoii. 
SLDN releasee! its loin tli annual report on "Don t As\<, Don t 
Tell, Don t Pursue" on Februaiy 19, 199S at the .National Press 
Ckil) to nationwide media attention. The report doeiunents that 
command violations of "Don t .Ask, Don t Tell, Don t Pin sue' 
increased hy 17% last year Of particulai- concem, "Don t 
Harass violations increased by .37%. SLD.N attributed the 
increased coiumancl violations to a lack of leadership. 

McVeigh Witis! 
Senior Chief Pett\- Officer Timothy R. McVeigh won the Brst 
case to nile that the militaiy violated the letter and intent of 
"Dont Ask, Dont Tell, Dont Pursue. The NavT,' had attempted 
to discharge .McVeigh based on an anonymous .America Online 
profile that contained the word "gay lo describe marital status. 
The .Navy obtained the identity of the account holder from AOL 
without the requisite court order, thereby violating federal priva­
cy law in addition to "Don t Ask, Don t Tell, 13on t Pursue." 
SLDN, Chris Wolf from the law firm Proskauer Rose, HRC and 
the electronic privacy comnuniitx' combined forces in McVeigh s 
victoiy. Stay tuned: the .Navy has stated that it will appeal the 
case. 

America Oitline Apologizes to McVeigh. 
In a strongly worded statement, ,^0L admitted that it was wrong 
to release private subscriber infomiation about MeVeigii to .Naw 
officials. . \ 0 L also published the results of its internal investiga­
tion showing tiiat the "Navy deliberately ignored both federal 

law and well-estal)lished procedures for handling government 
inc|uiries about .AOL members. 

Architect of Polictj Satjs Navij Violated Rules. 
Professor Charles Moskos of .Nortliwestei ii UniversiU- filed a decla­
ration in court stating his opinion that the Navv violated the current 
policv by pursuing .McVeigh. 

SLDN Stops Discharge of Wotnen Falseltj .Accused. 
SIJD.N successfully stopped the Army from discharging two women 
who were accused as lesbians when seen hugging. The facts were 
that one woman was consoling the other who was grieving. One of 
the many dangers of current poiiey is that the law can be used as a 
weapon to pimish anyone. 

SLDA' Thicarts Poteiitiid Witch Hitttt. 
SLD.N successfully stopped a potential witch hunt of women at a 
Coast GULUCI base. An unnamed person speculated that women she 
saw at a private part)- might be lesbians because thev hung out 
together at the party The command initially started an inc|uin-
against hvo of the women based on the innuendo, in direct violation 
of current policy SLDN intenened and the investigations lia\e 
been dropped. 

SLDN Stops Criminal Prosecittion in Entrapment Case. 
SLD.N cooperating counsel Rob .Merliige hom Hunton &: Williams 
in l-iichmond. Virginia convinced ei\ ilian autiiorities not to prose­
cute a client entrapped by a militaiy investigator online. 'I'he case 
started when the investigiitor monitored an online gay chat room 
and persuaded a resen-ist to meet him for hinch, where he had the 
resen ist arrested liy militaiy police. Having violated numerous mil­
itaiy regulations and his jurisdiction, the investigator initiallv per­
suaded civilian authorities to prosecute instead. 

Marine Corps Prosecutes Gay Bashers. 
The .Marine Coips prosecuted tour marines for lobbing a tear gas 
canister into Remington s, a gay bar in Washington, D.C. The lead­
ership at Gays and Lesbians Opposing Violence and the local 
-Marine Coips post commander deseive great credit for pressing the 
case to ensure accountabihty. .-Vll the marines were found guiltv. 

SLDN Stops Discharge Based on Retaliation. 
.A client was threatened with discharge based on retaliatoiy allega­
tions. .V young soldier being discharged for a "pattern of niiscon-
duct accused our client of being "liise.xual and made numerous 
miscellaneous charges against others in his unit. Originally the 
command dismissed the allegations against ex eiyone else but start­

ed to pursue onr client. We were able to convince the command 
to drop the inquiiy because the aeciisor was simpiv not credible 
as defined in cuirent regulations. 

SLDN Traiits Service Meinbers in Colorado Springs. 
SLDN trained ser\-icemeinbers and fiiends on suivival tips under 
'Don't Ask, Don't Tell, Don't Pursue " at the home ofthe Air 
Force .Academy Ft. Carson and other militaiy installations. 

SLDN Publishes Survival Guide. 
With a grant from the Colin l liggiiis Foundation, SLDN pub­
lished 4,000 copies of a handbook on the rules of suiA'ival under 
"Dont .Ask, IDont Tell, Dont Pursue." The Siiroictil Cuidc is 
being distributed to SLDN's network of sen ice members, mili­
taiy defense attorneys, bookstores, churches, synagogues, eom-
munity centers and other outlets, 'f'lie Guide is also availalile 
online at our website. 

SLDN Trains Attornetjs at Noifolk Naval Base. 
SLD.N trained Navy defense .ittorneys on the rules under "IDon t 
.Ask. 13ontTell, Dont Pursue, bv invitation. 

Additional HighUghts: 
(1) Di.\on speaks to l-'entagoii chapter of Federal Bar Association: 
(2) .Michelle bnefs Congressional Staflers on findings of SLID.N s 
Fourth .Annual Report: (.3) Kelly speaks at Cornell and Syracuse 
Universities; (4) SLID.N attends National Policy Rouiidtable and 
describes Sl^DN s unique strategy in obtaining change within 
federal agencies; (.5) C.N'.N airs special report on lesbian-baiting; 
featuring SLDN and our clients; (6) .Maiy attends the NSFRF 
conference in Philadelphia with a grant ft"Oiii the Gill Foundation 
OutCi\ ing Project. 

How You Can Help 
* Co,\TRiBUTE STOCK. The stock market continued to climb 
during the first quarter of 1998. Now is the time to seriouslv 
consider giving a gift of stock to SLIDN. You will avoid paving 
capital gains ta.\ on the increased value of the stock and vou will 
receive an income ta.\ deduction for the hill fair market value of 
the stock at the time of the gift. Call Maiy Ester fbr information. 

•*• .MAKE A BEQUEST. Leaving SLDN a gift through your will 
can be a simple yet profound act of generosity Please consider 
designating SLDN ;is the beneficiaiy of a portion of your estate, 
your residual estate, or specific assets you name. For sample 
wording for your bequest and SLDN s tax identification numlier. 
please call .Vlaiy Ester 



FROM THE DESK OF 

leoLd We etner 

Janet, 

These l e t t e r s reached my 

desk, and i t h i n k we can respond 

given t h a t the case has s e t t l e d . 

Could you d i r e c t these d r a f t s 

t o the r i g h t person i n Leg Aff? 

Podesta may want t o see the 

d r a f t before i t goes ( a t l e a s t 

the one t o Barney). 

R 



The Honorable Barney Frank 
House of Representatives 
2210 Rayburn House Office Building 
Washington, D.C. 20515-2104 

Dear Barney: 

Thank you for your correspondence regarding the Timothy McVeigh case. As you know, 
the case has now settled. I think the settlement is fair, and I am pleased the matter has been 
resolved. 

This Administration remains committed to fair implementation of the Don't Ask, Don't 
Tell policy enacted by Congress. I look forward to continuing to work with you to achieve that 
goal. 

Sincerely, 



The Honorable Howard Coble 
United States House of Representatives 
2239 Rayburn House Office Building 
Washington, D.C. 20515-3306 

Dear Congressman Coble: 

Thank you for your correspondence regarding the Timothy McVeigh case. Now that the 
case has settled, I wanted to write to assure you that this Administration is firmly committed to 
the Electronic Communications Privacy Act. We expect government employees to comply with 
its provisions, and we will take appropriate steps when violations occur. 

Sincerely, 



The Honorable William D. Delahunt 
United States House of Representatives 
1517 Longworth House Office Building 
Washington, D.C. 20515-2110 

Dear Congressman Delahunt: 

Thank you for your correspondence regarding the Timothy McVeigh case. Now that the 
case has settled, I wanted to write to assure you that this Administration is firmly committed to 
the Electronic Communications Privacy Act. We expect government employees to comply with 
its provisions, and we will take appropriate steps when violations occur. 

Sincerely, 
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BARNEY FRANK 
4TH DisTHicT, MASSACHUSETTS 

2210 RAYBURN PUILCHNG 

WASHINGTON, DC 20B16-2104 
(202)226-6931 

29 CHAFTS STREET 
NEWTON. MA 0216B 

(617)332-3920 

Consre£(s( of ti)e Winitti B>tatt^ 
ôvLit of î epregentatibe£( 

E6B PLEASANT STREET 
ROOM 309 

NEW B^afCRO. (VIA 02740 
(GOa) BB»-6462 

222 MILLIKEN PLACE 
THIRD FLOOR 

FALL RIWEM. MA 02721 
(BOB) 674^3551 

69 M A I N STHEET 
MA 02324 

7-8403 

May 7. 1998 

The Honorable William Jefferson Clinton 
President 
The White House 
Washington, D.C. 20500 

Dear Mr. President, 

We are approaching a crisis over the Timothy McVeigh matter. When I first raised this issue with 
the White House, I was assured that control over the negotiations for a settlement would rest with 
the Justice Department. Instead, the Navy has reasserted its right to control this and Mr. McVeigh 
is being given a very inadequate offer. 

The Navy violated his privacy rights and violated your policy with regard to gays in the militaiy. 
Judge Sporkin — a Reagan appointee — found against the Navy on both these points. While the Navy 
was prevented from actively appealing this decision, they did succeed in filing an appeal and keeping 
open their option of challenging Judge Sporkin's opinion. That would of course be an absolute 
disaster and a total repudiation of all of us who have been supportive of your efforts regarding gay 
and lesbian rights. 

The way to avoid this is to recognize that Mr. McVeigh was treated unfairly by the Navy. And that 
can be done without repudiating your policy on gays in the military — indeed we believe we are in fact 
acting in its spirit and according to its letter. Mr. McVeigh has served 17 Vi years. The financial 
settletnent he should be offered should reflect a 20 year commitment. This is more money than if he 
were simply given funds to reflect his 17 Vi years. But an important issue of principle is involved 
here, not simply money. 

The principle is an acknowledgment that he was unfairly treated in being forced to retire early. I f he 
is simply given credit for the time served, the Navy will succeed in maintaining that they were upheld 
in their actions. In fact, contrary to what I was assured by White House staff members, the Navy's 
version was already printed in the Washington Times and trumpeted as the official administration 
position ~ with absolutely no dissent firom the White House or the Justice Department. 

If the Navy simply gives Mr. McVeigh money that reflects actual time served with no recognition that 
he was treated badly, it will be an outrageous betrayal of all of us who have worked for a reasonable 
outcome here. The Defi^se Department is dug in and only your personal intervention can prevent 
this disaster. Please vindicate your gay and lesbian supporters by insisting that Mr. McVeigh be given 
a settlement that would reflect 20 years of service as an acknowledgment of the government's grave 
error in this case. 

THIS STATioNERr PRINTED ON PAPER MADE OF RECVCLED PIBERS 



THE WHITE HOUSE 

WAS HINGTO N 

February 20, 1998 

MEM0R2^UM FOR CHARLES RUFF 
DON GOLDBERG 

FROM: JANET MURGUI|^^ 
LEGI SLAT IV^" AFFAIRS 

SUBJECT: Congressional Correspondence 

Attached i s a copy of a l e t t e r sent t o the President from 
Member(s) of Congress. We would appreciate your assistance i n 
d r a f t i n g the response. 

Thank you very much f o r your assistance. I f you have any 
questions, please f e e l free t o c a l l Chris Walker at x67500. 

The f o l l o w i n g i s a d e s c r i p t i o n of the l e t t e r : 

1) Rep. Howard L. Coble (R-NC) and Rep. W i l l i a m D. 
Delahunt (D-MA). 

Attachment 



ton̂ xm of tl)e n̂tteb States; 
mai\)inq̂ on, BC 20515 

February 10, 1998 

President William Jefferson Clinton 
The White House 
Washington, D.C. 20500 

Dear Mr. President: ' 

As members of the House Judiciary Subcommittee on Courts and Intellectual Property, we 
are writing to express our concern regarding the much-publicized case of ETCS(SS) 
Timothy R. McVeigh, who faces administrative discharge from the Navy as a result of the 
unauthorized disclosure of confidential information by an Internet service provider, in 
apparent violation of the Electronic Communications Privacy Act (ECPA). 

Both Democrats and Republicans are watching this case with the keenest attention. Some 
of us oppose the policy requiring the discharge of gay service members; some of us 
support that policy. However, while we may disagree on this underlying issue, we are 
united in our concern over the implications of this case for the development of the Internet 
and the legitimate privacy interests of those who make use of it. 

Last year, the Judiciary Committee approved legislation that would protect the security of 
on-line communications by providing Internet users with unrestricted access to advanced 
encryption technology. That legislation is opposed by federal law enforcement agencies 
which insist that the government be given a "key" that would unlock encrypted messages. 

When concerns have been raised that a key recovery system would compromise public 
confidence in the integrity of confidential communications, these agencies have repeatedly 
given their assurances that encryption keys would not be used in the absence of a warrant 
or court order. Yet what are we to make of such assurances when the Navy could so 
readily circumvent the warrant requirements of the ECPA in order to obtain private 
subscriber informatior!? 

Now is the time for the Administration to send an unequivocal message to Americans of 
every political persuasion that government agencies will not be permitted to gather private 
information on American citizens without their consent and in violation of federal law, or to 
take punitive actions on the basis of private information that has been illegally obtained. 

We respectfully urge you to order a full investigation into this case, and invite you to work 
with us to ensure that such incidents do not recur. 

Howard L. Coble William D. Delahunt 
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TITLE 10. ARMED FORCES 
SUBTITLE A. GENERAL MILITARY LAW 

PART I I . PERSONNEL 
CHAPTER 59. SEPARATION 

10 USCS @ 1174a (1998) 

@ 1174a. Special separation benefits programs 

(a) Requirement f o r programs. The Secretary concerned s h a l l carry out a special 
separation benefits program under t h i s section. An e l i g i b l e member of the armed 
forces may request separation under the program. The request s h a l l be subject to 
the approval of the Secretary. 

(b) Benefits. Upon the approval of the request of an e l i g i b l e member, the 
member s h a l l - -

(1) be released from active duty or f u l l - t i m e National Guard duty or 
discharged, as the case may be; and 

(2) be e n t i t l e d t o - -
(A) separation pay equal to 15 percent of the product of ( i ) the member's 

years of active service, and ( i i ) 12 times the monthly basic pay to which the 
member i s e n t i t l e d at the time of his discharge or release from active duty; and 

(B) the same benefits and services as are provided under chapter 58 of 
t h i s t i t l e [10 USCS @@ 1141 et seq.], sections 404 and 406 of t i t l e 37, and 
section 503 (c) of the National Defense Authorization Act f o r Fiscal Year 1991 
(104 Stat. 1558; 37 U.S.C. 406 note) f o r members of the armed forces who are 
i n v o l u n t a r i l y separated w i t h i n the meaning of section 1141 of t h i s t i t l e . 

(c) E l i g i b i l i t y . Subject to subsections (d) and (e), a member of an armed force 
i s e l i g i b l e f o r voluntary separation under a program established f o r that armed 
force pursuant to t h i s section i f the member--

(1) has not been approved f o r payment of a voluntary separation incentive 
under section 1175 of t h i s t i t l e ; 

(2) has served on active duty or f u l l - t i m e National Guard duty or any 
combination of active duty and f u l l - t i m e National Guard duty f o r more than 6 
years; 

(3) has served on active duty or f u l l - t i m e National Guard duty or any 
combination of active duty and f u l l - t i m e National Guard duty f o r not more than 
2 0 years; 

(4) has served at least 5 years of continuous active duty or f u l l - t i m e 
National Guard duty or any combination of active duty and f u l l - t i m e National 
Guard duty immediately preceding the date of the member's separation from active 
duty; and 

(5) meets such other requirements as the Secretary may prescribe, which may 
include requirements r e l a t i n g t o - -

(A) years of service; 
(B) s k i l l or r a t i n g ; 
(C) grade or rank; and 
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(D) remaining period of obligated service. 
(6) [Redesignated] 

(d) Program a p p l i c a b i l i t y . The Secretary concerned may provide f o r the program 
under t h i s section to apply to any of the f o l l o w i n g members: 

(1) A regular o f f i c e r or warrant o f f i c e r of an armed force. 
(2) A regular e n l i s t e d member of an armed force. 
(3) A member of an armed force other than a regular member. 

(e) A p p l i c a b i l i t y subject to needs of the service. 
(1) Subject t o paragraphs (2) and (3), the Secretary concerned may l i m i t the 

a p p l i c a b i l i t y of a program under t h i s section to any category of personnel 
defined by the Secretary i n order to meet a need of the armed force under the 
Secretary's j u r i s d i c t i o n to reduce the number of members i n c e r t a i n grades, the 
number of members who have completed a c e r t a i n number of years of active 
service, or the number of members who possess c e r t a i n m i l i t a r y s k i l l s or are 
serving i n designated competitive categories. 

(2) Any category prescribed by the Secretary concerned f o r regular o f f i c e r s , 
regular e n l i s t e d members, or other members pursuant to paragraph (1) s h a l l be 
consistent w i t h the categories applicable to regular o f f i c e r s , regular e n l i s t e d 
members, or other members, respectively, under the voluntary separation 
incentive program under section 1175 of t h i s t i t l e or any other program 
established by law or by that Secretary f o r the involuntary separation of such 
members i n the administration of a reduction i n force. 

(3) A member of the armed forces offered a voluntary separation incentive 
under section 1175 of t h i s t i t l e s h a l l also be offered the opportunity to 
request separation under a program established pursuant to t h i s section. I f the 
Secretary concerned approves a request f o r separation under e i t h e r such section, 
the member s h a l l be separated under the a u t h o r i t y of the section selected by 
such member. 

(f) A p p l i c a t i o n requirements. 
(1) In order to be separated under a program established pursuant to t h i s 

section--
(A) a regular e n l i s t e d member e l i g i b l e f o r separation under that program 

s h a l l - -
( i ) submit a request f o r separation under the program before the 

ex p i r a t i o n of the member's term of enlistment; or 
( i i ) upon discharge at the end of such term, enter i n t o a w r i t t e n 

agreement (pursuant to regulations prescribed by the Secretary concerned) not to 
request reenlistment i n a regular component; and 

(B) a member r e f e r r e d to i n subsection (d)(3) e l i g i b l e f o r separation 
under that program s h a l l submit a request f o r separation to the Secretary 
concerned before the e x p i r a t i o n of the member's established term of active 
service. 

(2) For purposes of t h i s section, the entry of a member i n t o an agreement 
referred to i n paragraph ( 1 ) ( A ) ( i i ) under a program established pursuant to t h i s 
section s h a l l be considered a request f o r separation under the program. 

(g) Other conditions, requirements, and administrative provisions. Subsections 
(e) through (h), other than subsection (e ) ( 2 ) ( A ) , of section 1174 of t h i s t i t l e 
s h a l l apply i n the administration of programs established under t h i s section. 

(h) Termination of program. 
(1) Except as provided i n paragraph (2), the Secretary concerned may not 
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conduct a program pursuant to t h i s section a f t e r September 30, 1999. 
(2) No member of the armed forces may be separated under a program 

established pursuant to t h i s section a f t e r the date of the termination of that 
program. 

HISTORY: (Added Dec. 5, 1991, P.L. 102-190, Div A, T i t l e VI, Part E, @ 
661(a)(1), 105 Stat. 1394; Oct. 23, 1992, P.L. 102-484, Div A, T i t l e X, S u b t i t l e 
F, @ 1052(15), Div D, T i t l e XLIV, S u b t i t l e A, @ 4405(a), S u b t i t l e B, @ 4422(a), 
106 Stat. 2499, 2706, 2718; May 31, 1993, P.L. 103-35, T i t l e I I , @ 202(a)(17), 
107 Stat. 102; Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e A, @ 502, 
S u b t i t l e F, @ 561(g), 107 Stat. 1644, 1668; Oct. 5, 1994, P.L. 103-337, Div A, 
T i t l e V, S u b t i t l e D, @ 542(b), 108 Stat. 2768.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Amendments: 
1992. Act Oct. 23, 1992, i n subsec. (b ) ( 1 ) , inserted "or f u l l - t i m e National 

Guard duty"; i n subsec. ( c ) , i n para. (2), inserted "or f u l l - t i m e National Guard 
duty or any combination of active duty and f u l l - t i m e National Guard duty" and 
substituted "December 5, 1991" f o r "the date of enactment of t h i s section", i n 
para. (3), inserted "or f u l l - t i m e National Guard duty or any combination of 
active duty and f u l l - t i m e National Guard duty", i n para. (4), inserted "or 
f u l l - t i m e National Guard duty or any combination of active duty and f u l l - t i m e 
National Guard duty" and added "and" a f t e r the semicolon, deleted para. (5), 
which read: " i f a Reserve, i s on an active duty l i s t ; and", and redesignated 
para. (6) as new para. (5) . 

Such Act f u r t h e r (applicable as provided by @ 4405(c) of such Act, which 
appears as a note t o t h i s s ection), i n subsec. (b)( 2 ) ( B ) , inserted ", sections 
404 and 406 of t i t l e 37, and section 503(c) of the National Defense 
Authorization Act f o r Fiscal Year 1991 (104 Stat. 1558; 37 U.S.C. 406 note)". 

1993. Act May 31, 1993 (applicable as i f included i n the enactment of Act 
Oct. 23, 1992, P.L. 102-484, as provided by 0 202(b) of the 1993 A c t ) , amended 
the d i r e c t o r y language of @ 4422(a) of Act Oct. 23, 1992, P.L. 102-484, without 
a f f e c t i n g the t e x t of t h i s section. 

Act Nov. 30, 1993, i n subsec. ( c ) ( 2 ) , deleted "before December 5, 1991" a f t e r 
"6 years"; and, i n subsec. (h), substituted "September 30, 1999" f o r "September 
30, 1995". 

1994. Act Oct. 5, 1994 (applicable only to members of the Coast Guard who are 
separated a f t e r 9/30/94, as provided by ® 542(e) of such Act, which appears as 
10 USCS @ 1141 note), i n subsec. (a), substituted "concerned" f o r "of each 
m i l i t a r y department"; i n subsec. (d), i n the introductory matter, s u b s t i t u t e d 
"concerned" f o r "of a m i l i t a r y department"; i n subsec. (e ) ( 3 ) , deleted "of the 
m i l i t a r y department" preceding "concerned"; and, i n subsec. ( h ) ( 1 ) , s u b s t i t u t e d 
"concerned" f o r "of a m i l i t a r y department". 

Other provisions: 
Commencement of program w i t h i n 60 days. Act Dec. 5, 1991, P.L. 102-190, Div 

A, T i t l e VI, Part F, 0 661(b), 105 Stat. 1395, provides: "The Secretary of each 
m i l i t a r y department s h a l l commence the program required by section 1174a of 
t i t l e 10, United States Code (as added by subsection ( a ) ) , not l a t e r than 60 
days a f t e r the date of the enactment of t h i s Act.". 

Report on programs. Act Dec. 5, 1991, P.L. 102-190, Div A, T i t l e VI, Part F, 
@ 663, 105 Stat. 1399, provides: " Not l a t e r than 180 days a f t e r the date of the 
enactment of t h i s Act, the Secretary s h a l l submit to the Committees on Armed 
Services of the Senate and House of Representatives a report containing the 
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Secretary's assessment of the effectiveness of the programs established under 
sections 1174a and 1175 of t i t l e 10, United States Code, as added by sections 
661 and 662 . " . 

Appli c a t i o n of amendments made by @ 4405 of Act Oct. 23, 1992. Act Oct. 23, 
1992, P.L. 102-484, Div D, T i t l e XLIV, S u b t i t l e A, @ 4405(c), 106 Stat. 2706, 
provides: "The amendments made by subsections (a) and (b) [amending t h i s section 
and adding 10 USCS @ 1175 ( j ) ] s h a l l apply as i f included i n sections 1174a and 
1175 of t i t l e 10, United States Code, as enacted on December 5, 1991, but any 
benefits or services payable by reason of the a p p l i c a b i l i t y of the provisions of 
those amendments during the period beginning on December 5, 1991, and ending on 
the date of the enactment of t h i s Act s h a l l be subject to the a v a i l a b i l i t y of 
appropriations.". 

Remedy f o r i n e f f e c t i v e counseling of o f f i c e r s discharged f o l l o w i n g s e l e c t i o n 
by early discharge boards. Act Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, 
Su b t i t l e A, @ 507, 107 Stat. 1646; Oct. 5, 1994, P.L. 103-337, Div A, T i t l e X, 
Su b t i t l e G, @ 1070(b)(1), 108 Stat. 2856 ( e f f e c t i v e as of 11/30/93, and as i f 
included i n Act Nov. 30, 1993 as enacted, as provided by @ 1070(b) of Act Oct. 
5, 1994), provides: 

"(a) Procedure f o r review. 
(1) The Secretary of each m i l i t a r y department s h a l l e s t a b l i s h a procedure 

f o r the review of the i n d i v i d u a l circumstances of an o f f i c e r described i n 
paragraph (2) who i s discharged, or who the Secretary concerned approves f o r 
discharge, f o l l o w i n g the report of a selection board convened by the Secretary 
to select o f f i c e r s f o r separation. The procedure established by the Secretary of 
a m i l i t a r y department under t h i s section s h a l l provide that each review under 
that procedure be c a r r i e d out by the Board f o r the Correction of M i l i t a r y 
Records of that m i l i t a r y department. 

"(2) This section applies i n the case of any o f f i c e r (including a warrant 
o f f i c e r ) who, having been offered the opportunity to be discharged or otherwise 
separated from active duty through the programs provided under section 1174a and 
1175 of t i t l e 10, United States Code--

"(A) elected not to accept such discharge or separation; and 
"(B) submits an ap p l i c a t i o n under subsection (b) during the two-year 

period beginning on the l a t e r of the date of the enactment of t h i s Act and the 
date of such discharge or separation. 

"(b) A p p l i c a t i o n . A review under t h i s section s h a l l be conducted i n any case 
submitted to the Secretary concerned by ap p l i c a t i o n from the o f f i c e r or former 
o f f i c e r under regulations prescribed by the Secretary. 

"(c) Purpose of review. 
(1) The review under t h i s section s h a l l be designed to evaluate the 

effectiveness of the counseling of the o f f i c e r before.the convening of the board 
to ensure that the o f f i c e r was properly informed that selection f o r discharge or 
other separation from active duty was a p o t e n t i a l r e s u l t of being w i t h i n the 
group of o f f i c e r s to be considered by the board and that the o f f i c e r was not 
improperly informed that such selection i n that o f f i c e r ' s personal case was 
un l i k e l y . 

"(2) The Board f o r the Correction of M i l i t a r y Records of a m i l i t a r y 
department s h a l l render a decision i n each case under t h i s section not l a t e r 
than 60 days a f t e r receipt by the Secretary concerned of an app l i c a t i o n under 
subsection (b). 

"(d) Remedy. Upon a f i n d i n g of i n e f f e c t i v e counseling under subsection ( c ) , 
the Secretary s h a l l provide the o f f i c e r the opportunity to p a r t i c i p a t e , at the 
o f f i c e r ' s option, i n any one of the fo l l o w i n g programs f o r which the o f f i c e r 
meets a l l e l i g i b i l i t y c r i t e r i a : 

"(1) The Special Separation Benefits program under section 1174a of 
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t i t l e 10, United States Code. 
"(2) The Voluntary Separation Incentive program under section 1175 of such 

t i t l e . 
"(3) Retirement under the a u t h o r i t y provided by section 4403 of the 

National Defense Authorization Act f o r Fiscal Year 1993 (Public Law 102-484; 106 
Stat. 2702; 10 U.S.C. 1293 note). 

"(e) E f f e c t i v e date. This section s h a l l apply with respect to o f f i c e r s 
separated a f t e r September 30, 1990.". 

Reduction of separation payments by amount paid i n other special or incentive 
bonus. Act Sept. 30, 1994, P.L. 103-335, T i t l e V I I I , @ 8106A, 108 Stat. 2645; 
A p r i l 10, 1995, P.L. 104-6, T i t l e I , Chapter I I I , @ 105(a), 109 Stat. 79 
(e f f e c t i v e as of September 30, 1994, as provided by @ 105(c) of such Act, which 
appears as a note to t h i s section), provides: "In the case of members who 
separate from active duty or f u l l - t i m e National Guard duty i n a m i l i t a r y 
department pursuant to a Special Separation Benefits program (10 U.S.C. 1174a) 
or a Voluntary Separation Incentive program (10 U.S.C. 1175) at any time a f t e r 
the enactment of t h i s Act, the separation payments paid such members who are 
also paid any bonus provided f o r i n chapter 5, t i t l e 37, United States Code [37 
USCS @@ 301 et seq.], during the same years i n which they separate s h a l l be 
reduced (but i n no event to an amount less than zero) by an amount equal to any 
such bonus: Provided, That any future bonus payments to which such members would 
otherwise be e n t i t l e d are rescinded: Provided f u r t h e r . That t h i s measure w i l l 
not apply to members who separate during the l a s t year of a bonus paid pursuant 
to chapter 5, t i t l e 37, United States Code [37 USCS ©@ 301 et seq.]: Provided 
f u r t h e r . That c i v i l i a n employees of the Department of Defense are p r o h i b i t e d 
from receiving voluntary separation payments i f such employees are rehired by 
any agency of the Federal Government w i t h i n one hundred and eighty days of 
separating from the Department of Defense: Provided f u r t h e r . That i f , a f t e r 
September 30, 1994, a member of the Armed Forces (other than the Coast Guard) i s 
approved f o r release from active duty or f u l l - t i m e National Guard duty and that 
person subsequently becomes employed i n a p o s i t i o n of c i v i l i a n employment i n the 
Department of Defense w i t h i n 180 days a f t e r the release from active duty or 
f u l l - t i m e National Guard duty, then that person i s p r o h i b i t e d from receiving 
payments under a Special Separation Benefits program (under section 1174a of 
t i t l e 10, United States Code) or a Voluntary Separation Incentive program (under 
section 1175 of t i t l e 10, United States Code) by reason of the release from 
active duty or f u l l - t i m e National Guard duty, and the person s h a l l reimburse the 
United States the t o t a l amount, i f any, paid such person under the program 
before the employment begins.". 

Provisions s i m i l a r to those of t h i s note were contained i n Act Nov. 11, 1993, 
P.L. 103-139, T i t l e V I I I , ® 8127, 107 Stat. 1469. 

Eff e c t i v e date of A p r i l 10, 1995 amendment. Act A p r i l 10, 1995, P.L. 104-6, 
T i t l e I , Chapter I I I , ® 105(c), 109 Stat. 80, provides: "The amendment made by 
subsection (a) [amending note to t h i s section] s h a l l be e f f e c t i v e as of 
September 30, 1994.". 

NOTES: 

RESEARCH GUIDE 
Am Jur: 

53A Am Jur 2d, M i l i t a r y and C i v i l Defense @ 176. 

INTERPRETIVE NOTES AND DECISIONS 
I n d i v i d u a l , who, pursuant to m i l i t a r y ' s "old p o l i c y , " had been denied 

benefits of voluntary separation incentive and special separation benefit 
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program (10 USCS @@ 1174a and 1175) s o l e l y on ground that i n d i v i d u a l admitted 
that he was homosexual, was e n t i t l e d to have his e l i g i b i l i t y reviewed under 
m i l i t a r y ' s new p o l i c y , as c o d i f i e d at 10 USCS @ 654; such denial of benefits 
raised serious equal p r o t e c t i o n questions. Elzie v Aspin (1995, DC Dist Col) 897 
F Supp 1, 68 BNA FEP Cas 1674. 
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10 USCS @ 1176 (1998) 

@ 1176. E n l i s t e d members: r e t e n t i o n a f t e r "completioh' of IB' or more, but less 
than 20, years of service 

(a) Regular members. A regular e n l i s t e d member who i s selected to be 
i n v o l u n t a r i l y separated, or whose term of enlistment expires and who i s denied 
reenlistment, and who on the date on which the member i s to be discharged i s 
w i t h i n two years of q u a l i f y i n g f o r retirement under section 3914 or 8914 of t h i s 
t i t l e , or of q u a l i f y i n g f o r t r a n s f e r to the Fleet Reserve or Fleet Marine Corps 
Reserve under section 6330 of t h i s t i t l e , s h a l l be retained on active duty u n t i l 
the member i s q u a l i f i e d f o r retirement or trans f e r to the Fleet Reserve or Fleet 
Marine Corps Reserve, as the case may be, unless the member i s sooner r e t i r e d or 
discharged under any other p r o v i s i o n of law. 

(b) Reserve members i n active status. A reserve e n l i s t e d member serving i n an 
active status who i s selected to be i n v o l u n t a r i l y separated (other than f o r 
physical d i s a b i l i t y or f o r cause), or whose term of enlistment expires and who 
is denied reenlistment (other than f o r physical d i s a b i l i t y or f o r cause), and 
who on the date on which the member i s to be discharged or tran s f e r r e d from an 
active status i s e n t i t l e d to be credited w i t h at least 18 but less than 20 years 
of service computed under section 12732 of t h i s t i t l e , may not be discharged, 
denied reenlistment, or tra n s f e r r e d from an active status without the member's 
consent before the e a r l i e r of the fo l l o w i n g : 

(1) I f as of the date on which the member i s to be discharged or tr a n s f e r r e d 
from an active status the member has at least 18, but less than 19, years of 
service computed under section 12732 of t h i s t i t l e - -

(A) the date on which the member i s e n t i t l e d to be credited with 20 years 
of service computed under section 12732 of t h i s t i t l e ; or 

(B) the t h i r d anniversary of the date on which the member would otherwise 
be discharged or t r a n s f e r r e d from an active status. 

(2) I f as of the date on which the member i s to be discharged or t r a n s f e r r e d 
from an active status the member has at least 19, but less than 20, years of 
service computed under section 12732 of t h i s t i t l e - -

(A) the date on which the member i s e n t i t l e d to be credited w i t h 20 years 
of service computed under section 12732 of t h i s t i t l e ; or 

(B) the second anniversary of the date on which the member would otherwise 
be discharged or t r a n s f e r r e d from an active status. 

HISTORY: (Added Oct. 23, 1992, P.L. 102-484, Div A, T i t l e V, S u b t i t l e E, @ 
541(a), 106 Stat. 2412; Nov. 30, 1993, P.L. 103-160, Div A, T i t l e V, S u b t i t l e F, 
® 562(a), 107 Stat. 1669; Feb. 10, 1996, P.L. 104-106, Div A, T i t l e XV, @ 
1501(c)(12), 110 Stat. 499.) 
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HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Amendments: 
1993. Act Nov. 30, 1993 ( e f f e c t i v e as of 10/23/92 as provided by @ 562(b) of 

such Act) s u b s t i t u t e d subsec. (b) f o r one which read: 
"(b) Reserve members. A reserve e n l i s t e d member serving on active duty who i s 

selected to be i n v o l u n t a r i l y separated, or whose term of enlistment expires and 
who i s denied reenlistment, and who on the date on which the member i s to be 
discharged or released from active duty i s e n t i t l e d to be credited with at least 
18 but less than 20 years of service computed under section 1332 of t h i s t i t l e , 
may not be discharged or released from active duty without the member's consent 
before the e a r l i e r of the fo l l o w i n g : 

"(1) I f as of the date on which the member i s to be discharged or released 
from active duty the member has at least 18, but less than 19, years of service 
computed under section 1332 of t h i s t i t l e - -

"(A) the date on which the member i s e n t i t l e d to be credited w i t h 20 
years of service computed under section 1332 of t h i s t i t l e ; or 

"(B) the t h i r d anniversary of the date on which the member would 
otherwise be discharged or released from active duty. 

"(2) I f as of the date on which the member i s to be discharged or released 
from active duty the member has at least 19, but less than 20, years of service 
computed under section 1332 of t h i s t i t l e - -

"(A) the date on which the member i s e n t i t l e d to be credited with 20 
years of service computed under section 1332 of t h i s t i t l e ; or 

"(B) the second anniversary of the date on which the member would 
otherwise be discharged or released from active duty.". 

1996. Act Feb. 10, 1996 ( e f f e c t i v e 12/1/94 and as i f included as amendments 
made by T i t l e XVI of Act Oct. 5, 1994 as o r i g i n a l l y enacted, as provided by @ 
1501(c) of such A c t ) , i n subsec. (b), substituted "section 12732" f o r "section 
1332" wherever appearing. 


