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E X E C U T I V E O F F I C E O F T H E ^ P R E S I D E N T 

29-NOV-1995 02:41aTn 

TO: yandura_p 

FROM: Char les V. Davidson 

SUBJECT: 

28 November 1995 

s i t u a t i o n COPY 
Mr. Paul Yandura 
Assistant t o Marsha Scott 
Gay and Lesbian L i a s i o n to the President of the United States 

Dear Paul, . -̂ .v. j 4. 
I have decided t o contact your o f f i c e again an provide you with an update 

of my current s i t u a t i o n . As you may r e c a l l we met at the SLDN fundraiser i n 
October and I provided you with a few d e t a i l s of my case. Please f e e l free 
t o contact me or my attorney (Mr. Chris Bakes) <spoken bake S> i f you require 
a d d i t i o n a l information. My attorney can be reached at (415)393-0899. 
I am a United States Naval Officer with over 14 years of service and m 

October of 1994 T provided a single page document to my commanding officer at 
Oregon State University (OSU) which stated that I had a homosexual 
orientation. Disharge proceedings were initiated against me due to my 
statement and in March of 1995 a Naval Board of Inquiry was convened in 
Bremerton Washington. The board voted to separate me with an honorable 
discharge. I requested a waiver for full separation pay but have not 
recieved any information on the status of that request, with the exception of 
a letter from the Chief of Naval Personnel that explained how they were sorry 
for losing my request and that it is being considered. This occurred over 
two months ago and I am still waiting for a decision. I provided Vice 
President Gore with a detaied press package outlining my case during his 
visit to Portland Oregon in June of 1995. ^ r~ ^ 
What i s i r o n i c about the separation Pay issue i s t h a t the current Secretary 

of the Navy i n s t r u c t i o n governing separation pay f o r i n v o l u n t a r i l y separated 
o f f i c e r s predates President Clinton's executive order and the law which 
implements "Don't Ask Don't T e l l " . This new pol i c y was suppose to change the 
disc r i m i n a t o r y procedures th a t were purely p u n i t i v e . I t has not. I would 
l i k e t o know the status of the DON'S response t o my separation pay request. 
Again, Chris Bakes can provide you with any and a l l copies of my requests. 
A serious matter has arisen that could require your immediate attention 

(especially i n the wake of Admiral Mack's i n s e n s i t i v e comments regarding the 
rape i n Japan). I f e e l the following event which comes on the heels of an 
already bad Navy p u b l i c i t y day could be d e v a s t g l p i ^ ^ p l ^ l l ^ y ' s ha^^ 
learned; through r e l i a b l e sources, t h a t Ma3or p^s^|(&M6)P|^ii USMC has made 
d i r e c t , p u b l i c , disparaging, and discriminatory comment about my 
homosexuali^v_and.bv,implication, my f i t n e s s as a naval o f f i c e r . Major 

an "NROTC i n s t r u c t o r at OSU, my p r i o r .command. 
^ ^ ^ l i ^ | M 4 f « i i K i l ! i ^ ^ ' ( ^ ^ the course of his o f f i c i a l capacity 
as a u n i v e r s i t y professor and m i l i t a r y o f f i c e r , i n the course of d i r e c t i n g a 
cardio pulminary r e s u s c i t a t i o n (CPR) class consisting of NROTC midshipmen. 



made the following comment as CPR was being demonstrated (paraphrased): 
"You're lucky that LT Watson is no longer here. He's a homosexual and one of 
you would have to be doing this with him." (At least one midshipman reported 
this incident immediately to his division officer, one LT James Thomas, USN. 
This witness has since been harassed by staff and fellow student alike. It 
i s ironic that this WITCH-HUNT MENTALITY is allowed, (and fostered) at an 
institution of higher learning. 
This shoicking comment is a blatant violation of the United States District 
Court's order (Western District Washington State) of August 9, 1995, which 
"ENJOINS Defendants, pending resolution of this action, from:...taking any 
adverse action against LT Watson on the basis of his statement that he has a 
homosexual orientation or on the basis of his homosexual status." Major 

comment, which has now been reported to the local NROTC chain of 
"Cô ^̂  violates the injunction and is in contempt of court. 
Major P^^HJIflcomment is clearly a discriminatory slur and a hateful remark 

that has no place, especially coming from the mouth of an officer and a 
gentleman. I t is clearly in violation of the Uniform Code of Military 
Justice, Article 133: Conduct unbecoming of an officer; Atricle 134: The 
general article; US Navy Regualations; and local state and institution laws. 

Paul, i t i s a situation such as this that needs your expert assistance to 
ensure the US Navy does not sweep this investigation aside. Any assistance 
you can provide would be greatly appreciated. In addition, I am truly 
conmcerned for the brave students that came forward to voice their 
displeasure with the hateful remark. I would request that your office try to 
ensure their well being as well. They stood up for what they believe in. 
Please contact me at home or via email at this alias address. This 

situation has gone public in the local media and I do not anticipate national 
coverage. Thank you for your help and understanding. Please acknowledge 
reciept of this message as soon as possible. 

Yours in service, 
Richard P. Watson 
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Mr. Richard P. Watson 
804 James Street. Apt #C-101 

Seatae.WA 98104 
206.622.6821 

9 December 1995 

Ms. Marsha Scott 
Gay and Lesbian Ualson Office 
White House 
Room 115 OEOB 
Washington. DC 20500 
Attn: Mr. Paul Yandura 

This letter has been sent to confirm the receipt of my f§c îmile sent to 
your office last week. I also wanted to provide your office with a hard copy of 
the facsimile and additional information. As I relay my concerns regarding my 
case to your office I also have detailed and specffic resolutions in mind, that 
may be used to resolve this issue. 

First and foremost is my concern for the safety and well-being of the 
courageous Oregon State University (OSU) NROTC midshipman. This brave 
Individual stood up and denounced the bigoted and hateful remarks made by 
an active duty United States Marine Corps Officer (a cadre member of the OSU 
NROTC program) and is now facing harassment and pressure firom the entire 
NROTC organization. The midshipman reported the discriminatory remarks 
and slurs to his class advisor and also advised me of the bigoted comments. 

In a public Institution, especially a facility of higher learning, this event 
is totally counter to the ideals of diversity and understanding. Let me provide 
you with an explanation of the entire event. It has been reported to me by the 
student who was present during the dlscrimlnatoiy remarks. 

^^^'I^^Sl^lfiisl i^^^ presiding over a CPR class during 
the fall semester and made the following comment. "You are luclqr 
that Ueutenant Watson is no longer here, he's a homosexual and 
you may have had to perform CPR with hlml" 

I can not begin to ima^e the results of this Marine Corps Officer 
slanderous and inflammatory remarks. His remarks clearty violate the Uniform 
Code of Military Justice (UCMJ). articles 133 (Conduct Unbecoming of an 
Officer). Article 134 (General Article), and Article 138 (Redress). I am afiraid the 
investigation being conducted by the Commanding Officer. Captain Marvin 
Rice will be cursory and incomplete. I fear that without your office pursuing 
the truth behind this event, the Officer may go unpunished. I have been in the 
United States navy for over fourteen years and I know how the good old bey 



network operates. Without government intervention the military will not 
reprimand this officer. I would expect your office to conduct an independent 
investigation and make recommendations to the Secretary of the Navy. 

In addition to informing my attorney, I have made two telephone calls to 
the United States Navy Inspector General's Office. Each have gone unanswered 
to. This typical response adds credence to my claims that no such action, 
based upon my request will occur. I would like your office to contact the 
Navy's Inspector General's Office, relay the information to them and request an 
independent investigation firom their office. I have spoken to LCDR Wiley in 
the past and he may be able to provide you with some Eisslstance. 

Lastly. I am concerned about my own safety. I do not bfJ|ev|j,Lam in any 
immediate threat since I am over 250 miles away finom Majorjf^^^f However, 
after working with the Major for more than a year I have witnessed a hateful 
and vengeful individual. I do not know what actions he would take against me 
if his career was threatened because of his illegal and insensitive comments. 

I hope your office can assist me in this very Important issue. In June of 
this year I personally asked Vice President Gore for his assistance, during a 
fund raising event In Portland Oregon. He acknowledged, and said he would 
look into the matter. I need his assistance now. Thank you for taking the 
time to investigate this issue. It is important that we keep hate and 
discrimination out of our public institutions. When a professor issues 
discriminatory comments in firont of a class, it is a violation on several levels: 
ethics, professionalism, morality, and human kindness. It also taints or future 
by creeping into the Impressionable minds of our students, the future leaders 
of America. I hope we can correct this before it envelops our future. 

Yours in Service and Democracy, 

Richard P. Watson 



- E X E C U T I V E O F F I C E O F T H E P R E S I D E N T 

18-Dec-1995 01:52pm 

TO: yandura_p 

FROM: Charles V. Davidson 

SUBJECT: Update 

Paul, 
I j u s t wanted to provide you with additional information that has been 

brought to my attention since we last spoke. F i r s t would you please confirm 
w i t h an email or l e t t e r to me regarding your receipt of a l e t t e r I sent to 
you. You should have i t by now. In addition, did you receive my email? 

Second, I have been t o l d by a very close f r i e n d of the student who provided 
me the information regarding the USMC Major, that the student i s r e a l l y being 
harassed i n the form of verbal abuse, peer abuse, and mental or mind games. 
This young man i s l i v i n g i n fear r i g h t now because of his valiant stand 
against discrimination. I would expect t h i s treatment by m i l i t a r y persons 
toward gay and lesbian servicemembers but not heterosexual members. This i s 
why the po l i c y i s so flawed. 

Please help protect t h i s s a i l o r before we read about him i n the papers. I 
am not worried about my safety, I can take care of myself. But I cannot help 
t h i s young man, only your o f f i c e can ensure t h i s harassment stops. 

I have contacted the Navy's Inspector General's Office. I spoke with a 
LCDR Wiley. (202) 433-3277. He said he w i l l f i l e the complaint. I hope that 
means an investigation. Please use yuor o f f i c e to force an investigation 
i n t o t h i s matter. 

I have not corresponded with the commanding o f f i c e r of the NROTC Unit, Capt 
marvin Rice, (541) 737-6289. I believe him to be a caring and compassionate 
man, but t h i s i s a tough issue. I would expect him to ask for outside 
assistance f o r his investigation, since he may be to close to the issue. 

F i n a l l y , you are the l a s t hope for t h i s student. The affirmative action 
o f f i c e has t o l d him they cannot help him i f the navy attempts any r e t r i b u t i o n 
against him because they are outside t h e i r sphere of influence. So we have a 
lone, brave student facing severe harassment without any support. 
Thanks Paul f o r assisting i n t h i s very important case. I f you need to reach 
me over the holiday please c a l l (516) 968-4388, I w i l l be there t i l l 25 Dec 
1995. 
Sincerely, Rich Watson 804 james St, Apt #C-101, Seattle, WA 98104 
(206)622-6821 



T H E W H I T E H O U S E 

W A S H I N G T O N 

DATE: / - ^ / A : ) - ^ 

TO: 

FROM: White House Counsel ^ /'^''^ 
Room 130, OEOB, x6-7903 ( 

v 'FYI 

• Appropriate Action 

• Let's Discuss 

D Per Our Conversation 

n Per Your Request 

• Please Return 

• Other 



SLDN , TEL:202-328-3244 Dec 13.95 12:09 No .002 P.01 

Servicemembers Legal Defense Network 
• • * * • 

^6% 

••(5T 
4U 

TO: Marsha Scott (or Paul Yandura) 
FAX: 202/456-5SS8 

FROM: Micliclle M. Beneckc, Esq. 

DATE; June 19,1995 
PHONE: (202)328-3244 

Number of Pages To Follow: 3 

COMMENTS: 

Enclosed are letters I have just received from Mrs. Teresa Barnes, the mother of a young 
sailor on Board the USS Simon Lake (Sardinia, Italy), who alleges that her daughter is the victim 
of a witch hunt started in retaliation for her report of physical battery and sexual harassment by a 
Navy man senior to her. Mrs. Barnes has not yet received a reply to her letters from either the 
White House or Undersccretaiy Dom at DoD. This is of grave concern, since her daughter's 
discharge board is evidently scheduled for tomorrow, Friday, the 1 o f December. 

The allegations here are very serious and merit putting a hold on tomorrow's discharge 
board until they can be thoroughly investigated. (Note that the time in Italy is six hours ahead of 
the United States.) The Navy should be concerned, especially in light of the negative publicity 
surrounding its most recent sexual harassment scandal and the resulting stand down. Is there 
anything you can do? 

WARNING: 
This mcosase is infendeil only for the uie of the indKiduRl or eAtlly to which it b addressed and may contain 
information tliat is privileged, conHdontlal, and exempt from disclosure under applicable law. If you are not tbe 
Intended recipient, you are hereby notined that any use, dissemination, distribution, or copying of this communication 
Is strictly prohibited. If you have received this communication In error, please notify us Immediately by telephone, and 
return this original message to us at Ihc above address. Thank you. 

I'.O. Hox 5.=10I3 * Washington. D . C . 20009 * Voice: 202.328.3244 * Factimilc: 202.797.1635 

I 1:̂  
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hstMft hid UnijtodocwvuntiowwidihKttfaia lilt iBOtt̂ rineetftttw 

Iali||lBer îtA«binBBBdtaLteiavyfrUaw|QgTWlBook»Ibdie<^ 
•lib ftom awcod bMWWieai IwtMd 1 WA ootaiĉ  
tadiot eff and (epcstiiv bcr ua\l*Wri>Bd wd thr^^ 
who wsaidletf ber. Beeaue of flil» I ftal tbat U» imy'» syitea daw oot woA ^ 
tMoh* this iarae. 

I aric you to w^aia w!v >U» b̂  hqifMofaig ttd to dtl̂ y aey adad^^ 
daq̂ Uet befiite ak* it lajkoaded e«l of the Mtvy oa 

Siaserely, 

SlMBplnawLoeiie 
JsSbnoBvilk̂  IN 47130 
(812)(282-36S6 
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Servicemembers Legal Defense Network 
• • * * • 

7 or] ? YXK COVER SHEET 

TO: Marsha Scott (or Paul Yandura) 
FAX: 202/456-5SSS 

FROM: Michelle M. Beneckc, Esq. 
I 

DATE; June 19,1995 
PHONE: (202) 328-3244 

Number ofPagcs To Follow: 3 

COMMENTS: 

Enclosed are letters I have just received from Mrs. Teresa Barnes, the mother of a young 
sailor on Board the USS Simon Lake (Sardinia, Italy), who alleges that her daughter is the victim 
of a witch hunt started in retaliation for her report of physical battery and sexual harassment by a 
Navy man senior to her. Mrs. Barnes has not yet received a reply to her letters from either the 
White House or Undersccretaiy Dom at DoD. This is of grave concern, since her daughter's 
discharge board is evidently scheduled for tomorrow, Friday, the 15* of December. 

The allegations here are very serious and merit putting a hold on tomorrow's discharge 
board until they can be thoroughly investigated. (Note that the time in Italy is six hours ahead of 
the United States.) The Navy should be concemed, especially in light of the negative publicity 
surrounding its most recent sexual harassment scandal and the resulting stand down. Is there 
anything you can do? 

WARNING: 
This message is Intended only for the use of the individual or entity to which it b addressed and may eentalB 
information that is privileged, confldontlal, and exempt from disclosure under applicable law. If you are not the 
intended recipient, you are hereby notined that any use, dissemination, distribution, or copying of this communication 
Is strictly prohibited. If you have received this communication In error, please notify us immediately by telephone, and 
return this original message to us at the above address. Thank yon. 

I'.O. Box 53013 • Washington, E .̂C. 20nn9 • Voice: 202.328.32'4'1 * FaMimilc: 202.797.1635 
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S.1995 

^ ^ ^ . A w i d ^ 

^ ^ J ^ ^ l ^ y o r t l ^ ^ ^ S ^ ^ ^ ^ J ^ ^ 

BCf. FMBlly, She said Ok, xuybe she. i . ^ T T ^ py»sfaiatric evaliutloa T £ 

lUughw m and aafced to if ,he is aw id^^ 

Jto iî Iott ^» la. do» Kane luod act f S ^ ^ 
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»BMaMliiiiUbe«o«taunbdledl 

ft feiuistt tt Abw* 

AivMdJy, Captain Bngr-Wflsoa, w «WBie o 
WW tbo Tfiy be tvw widiloy dni|(iii«r. 
My d«sja« b devwWeA She ̂  in to NW fir • «nd 

I ID the wvy loeml office 1» a«* -v i^ 

tfaoaavy ia. 

dw|Zai*lb«wfti»e«a««iip!«^ofthoUtilkeaodth«top^^ 

j L S l u ^ I J ^ X S r S h e t ^ d b d p n ^ ^ 

^ S S S T L i. ŷ ĝiBut tu. to ̂  
Pk»»e oootaot mo » t o yott nwl ihto and tot we toow > ^ I ow 
dwirfrfer ojfftfato aUp. We an» •cwod »al**pento. My daugh^ 
JSato ^ the Navy truAds fbr. «ho watfs ao p«t of h. Witbowiprorfof acjirttdj^^ 
pK*tea«̂  I doftH feel it to right to givo her a diBhoianbto d i ^ ^ 
Tnsq« aio ibiDg* flai UwaiUta a« jmdc of. Tb«« ate t h ^ 
IMfdble to wiao. ITewc !wJp tiiy dan̂ btor aad the 0 ^ 

Tkaakyoî  

Ten« Barnes 3104 Hotei«iUnB,Jeflfcww^ (812)2C-3656 

TOTAL P.03 
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20301 

DMT BboonUto Bdwwd Dott̂  

twKiniitoewal»aticBoitM)rda«eN«XMSHAn9l*BaaM(SSM;^ '^b){eT\X i^WKXtaOj 

Any toft^»dtoEtei^bowdadaM%.X)Kaate 15.199S; w»iw»Uor«fq;nla9^ 
tte tt» to » Mdw vrUtft woo Wide «b« ibe npQitadbetos n c n ^ 

l»ve bid UoDdM c08v«Mdow ̂  taw Ifato tea aeotc rim dtt 1M baoo e 
aad denied »ece»iooiaaMoooingmMfiMtioft A»bgaBe<h»r,litni»iimMdfaybediberwftHy 

bU||teof^i^banamlbid»9wyfbllon4DgTWlBook»Ibeltow^ 
aaflft fton Bcoiwl binsiBieW. Iwlaad I Wtt oMlngod ID bant tint die nn^ to pwdddog bv ftr 
fndtot off and xepoatiBg ber inwawed «d thfnttd^ 
R̂te wwidtod faer. BecaiBe of Ihto I fbal tha Ihe nwy*» ijyftm dow 8^ 

tMotv« this iuos. 

I arte you lo «ĝ 0atoi ̂ wlqr iltto to hapfWDfalc ttd to delv 
da%bto( bafine ah* to adfoaded ott of the wnv <n 

Siaewely. 

310«I]obMLae#6 
d̂ftoonvOk̂ IN 47130 

(8l2)28̂ 6̂S6 
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The White House ^ ^ 

COUNSEL'S OFnCE 

FACSIMILE TRANSMISSION COVER SHEET 

DATBi 

TOt 

FACSIMILB NUMBERi 

TELEPHONE NUMBERi 

FROMi 

HELEPHONE NUMBERi 

PAGES (WITH COVER)* 

COMMENTSi 

12/12/95 

Jack Quinn (copy to James Costello please) 

6-5279 

6-6611 

Marvin Krislov 

6-7903 

Marsha Scott is very concerned about this 
matter /!^\c\^fm^ir JameTl/ere going lo"^peak 
wUh Jctle (T abouf\t last Thursday's DOJ 
meeting.'VAny news? I^anks much. 

• ̂ âr,v̂ n 

PLEASE DELIVER AS SOOI f>OSStBLX 

Tbt document(s) accompanying this facsimile transoiittal shed Is inteoded onJy for the use 
of the Individual or entity to whom it is addressed. TTMS message contains infonnation which 
may be privileged, confidential or exempt from disclosure under applicable law. If the reader 
of this message is not the Intended reciplentp or the employee or agent reaponsible for 
dcUvering the message to the Intended recipient, you are hereby notified that any disclosure, 
dissemination, copying or distribution, or tbe talcing of any acU'on in reliance on tbe contents 
of this communication is ttrictJy prohibited. If you have received this information In error, 
please iiumediately notify the sender at their teleplione number stated above. 
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U.S. DEPARTMENT OF LABOR 

Date: 

Tq; 

Fax Number 

From; 

White,House Liaison 
200 Constitution Avariwe. N.W. 

Washington. D.C. 201\0 
Tel: 201-119-7464 
Fax; 202-219-7971 

^ / ? . 

Number of Pjigcs; 
(tncluding cover sheet) 

.Action 
_Api)roval 
Note and Return 

.Comment 
Jrtvestigate 
_For Clearance 
For Correction 

X ,As Discussed 
_As Requested 
.Circulate 
.Prepare Reply 
_See Me 
.Signature 
Information 

COMMENTS: 
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November 30,1995 

8cQNltty'Cf tbo Ait Fowf 
li«70 Ak F«n« Fnii0(Ni 
mhlngibiuDC 2(B3<K1«70 

I write to :y9UT88Hdiii« th* caw of Air Focw Cvtftitt Wwteii DlDgeSi S ^ i ^ ^ l S f d 
Ctptain Dfaiget gndiiBied 35* in his elan it tht 
Ihim compietlî  PhD In chinilstiy it As UnhMnliy of OdihoflM, wd h« fteeivid imnrrrat 
fommMidltioia llvwviQO iiithe Air F 

Oh November 15, 1995 Captvin DIngas ««• ctHxvlctid «id —itenoed by toiwnl coait' 
piitiBlioilwBiaorttelnpnioiiingttte 

Ceptain Dtagei'oonvlMton win fUM in pM by (Hff ^ 
wteieeiyp«Qfgaypeopl« pedephilwi, Gaplim Dhj^ In hia viid̂ ŵmla nd Ui to^ 
iwventBan. The 991 of omuent lo tl«e ndttmy and tba BtM of Oklahoma ia aixtecn, A dvHlap 
IboMlo iiiilnuated ftUe dlefation!! about dyndn XMqpa iwlileh Alx Vactŝ  patBonnal at Tlnkar ASK 
l?owg Biepmwed wdwut any eiWcal nviaw of tbe aivideDoe ar n>giilwrlonf yyvwning how thay 
AouldhMbaadkd ih0< 

Ifideed, thfr OSI iBvcstigadve nport oonehidad that the only ponlUe etridmu wii tfatf 
Ceptain DlngM mght hara anpiod in ootMttStal, aenal oonchwt with an adtilt, dvlllan matâ  
Aaeotagpaviitinĝ licamttBiKes. ThatnttunptofttetriaiatcQiirt4iUfftial wintlso 
taiy widaiee is Capttln Dln«oa* ntpoliaoQ oTftct of gQQNncuit spdopy. t j ibH^^ 

. only ofbr'iha govnniiieni ttiwiooed ID hold Captaia Di^^ 
eoDrt andlMia iti>U for six nw«tfa« «»rt«Aalagto«alUy. ^ ^ 

Cigrtain Dingia* proaeention and aonvietien iftuwww <a ovcnwleuti btoŵ  »J itnpropw 
ap̂ leatim of Guiraitf legiibriiaDs gowemlAa eoBM^^ 

DapirtBMm Of Dcfinae Diieetivo 153X30, Attadnam S-1 (DX 'Ĥ wdeUiM to Fact* 
Piming inquiriei into Honsoaaxual Conduct̂ " itatsr. ''lafbRBBl ftct'findfaig in(}uiriu vA 
adminliinittYc wpaathm puKmsmi are me pwtMwa mttiQd of addtaniag homotqgtal coaadocu" 

Furtliw, Hi|iiHmMii of D«i«Ma*e Eaatnistlon 5505.1 (A), atatei; * B a maoer of invntlgattve 
priarltiea tnil TBHUVM HmHaiiMM. Ovftnaa GdmlMl brrMdiadw Oi|aBiBtkiu (DCIOi) and 
oihar DoD law cnfliimnaHt ttt̂ scaaiaiam wiU aannaDy Mte allfloatlenB bnwlvtag only adult 
private eooaeosuai texuai miacoiiduat to fte Savtê aHmWa «amm)Hid«r fiw ̂ npvqaiaiB 
dî OiitlOQ." 

Î O. Bw 930t» « ^Uiiiioii. D.C 2Q009 • m318.S144 ik FittlMilti 101,797.163} • JC'd OS:OT SS'Tfaaa m£-8Zfi-503!"131 NOT 
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NovtmbarSO, t0OS 
YtWbTmot'Tbm 

» 
Read tOgeibtf. thMO provision elaarly latancbd to vmnt iBoawaiatfun of 

aaiviGanemben ftr eonaanpual, privide, adidt aotoai ooodoet. At ihe vary lean, tiia mUitaqr'a 
Uaiocleil pnctieo hai bm not tO î onuB cdrntaal danat ivhaa the only oauae of Mian is 
aoQsonsiMlipdvstthadakaaxualcoiidwL Indeed, (he Dcpnaiaat of OoftON dots nol praaaeisa 
hetaroatiwal saî toamatt>be>a tot siroflar aUapiioaa. Aad <ia Dqwrtmcm of DoftMe ahould not 
piroaaovrts hDmowaroal aatvteapwnbaw for dmilar aUaftiBoiia given fte mandate of DajwiUmw <tf 
Dfitaaa. iBatniodon 5505 that loqulfea cvaiv̂ Mttdftl wfynttovn of icpulaHoda Huvaiuiâ  
ooBsaBiual, priwtâ  adoh asMMl oettduet 

Qnee 081 Jawrifdaed ihat ihe enly adbalaaiiva alkaatigns won of pooaauual, privaiBk 
aduH8exialoondVM»h0VMvar.ihainanaf ihotiU Daspite a rosiest 
ftom CapMin Dingff* civilian covnsel for an idmitnmiivo tKariog, Golond Pnti «Mi tht staff 
Jud(|a AdvoG«te*a ofBe«i nAnad to conaidv an adin^^ 

Both tb« Moaa of the 081 qwoial aaat and tha Air FOKA pmveuter in tfaia caaa ziiia 
lericma eoneeaa. |lMjp9a aa« agent m d«se of tba iBvaadgatioii attempted on tnimeroua 
oticaaioiistoeotra^^^^ îiitoiiudî AStsleawa^ The OSI ipaelal 
ajgteiit lUlad to ̂ '^^^^f^flhis rishti and flriM. b vigbtiBa of Okkthotna law, to 
Intenopn htnx fî -̂ ŝC'̂ ^̂ saiî j'' ̂  pBioA or an attenay. On two oeeascns, tho lyaoial agant 

that waa flUad wMi'fiSud'iiiw^ Ubdor d»as^|£^^£^Bgreed to ilgii tha aeoond 
•tatimant to «ftd 1l»a haraiiiriiam ha thaad, bOt he hoar agbdyttad a Witteo affidavit wpadiating dm 
alateiMol he hadhasA fiueed to sign, 

Jht gsiaand couHnaitW, the Air Poree jnainitar Ĉ otain BcmstalB, nitfionaad Kfr. 
igbgl^to agate attempt to Aioa hb tntaoy. ̂ ^(e^gittyolMd bis rlgbt aiafnit aet̂  
BiamimiaiL In cedar to taiduee hia teattmeayi Oipain Oematahi tha aacored a wrivtr of 
hnminiiy finm 3cim C. Klnoey and Maiy Loe Wterm of the Departmeot of JQaOoi Grlnifial 
Dtvtakm to assure tbe civillaa that h« iwould oot be pioMvmed in eivUtaa aouna. Tba ctnlien 
VfiChsed to teadiy, at %vUeh point Captain Bacttaoein thieataed to heive a eowt hoU <he eivULm b 
oontaiBipt aad impriaonhlm tar sbt monfln. Only ettUapehd; to avoid &rfhH «̂iiben«wa«it to 
hit l o w lover, iBd Capttta D i i ^ ^na to et̂ D̂late to titf ftei ite 
pilvsto coMMMal Mxual Ma. 

|1 ^g,y^ Jia uBdentandamy Aodtod that tha mOitety would harua Amedoait eWUiani 
abcm tinr f r n ^ Hxoai coBcĥ  

SO'd 50Q-ON OS:01 S6'TT 3^0 VPZi-9Zi-Z0Z:13X 
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SfM HOAOtObk SfaeilA B, WfdittU 
ovonbof 30.1995 

Paao Three of Thveo 

Captain Dbwas Uoownfly senriogfivemontoinjffll « R u ™ ^ . 
that his Xllian attorw. B.V. Spwferfom wlU seek ^ ^ ^ ^ S f ^ ^ ^ ^ S ^ ^ S ^ ^ 
C f̂tmaa to wepwd tho aeotenee while the ease is on appad. I wle ^ ^ ^ ^ ^ ^ J ^ ^ ^ ^ l 
I^^mTclo^-Dinoee' nlMtae ftoift Ft Leavenworth. If wo wmt ftff tho noimal chanwla to 
SrvrS^e J K ^ c S J ^ ^ havo aofvad his fiv. month, in Pf^";™. I j o * ^ 
j n ^ I ^ ^ ^ S ^ NO oiie Should ha to prison lkffOTi»on8ual,pnva^ 

iconduct 
Fu«b«, I ask thet yoM iwJttuci all appwprtata military p«aonnol ^ y ^ J X ^ " ^ 

•nfofoameiit of tha tegulations lagarfing oan>en«ial. private. adulU sexual conduct cited above. 

C. DixottOî biim,SBq. 
Co-SSBBOUtiVO DllVCtDT 

cc: 

AttofiMQ̂  Oenetat Janet ROOD 
AmnaaiyltitanMdonal 



THE WHITE HOUSE 

W A S H I N G T O N 

dU.--

MEMORANDUM TO MARVIN KRISLOV 

• ^ M A R S H A SCOTT 
DECEMBER 4, 1995 

FROM. 
DATE: 

SUBJECT: AF Captain Warren Dinges 

I m enclosing the recent letter from Dixon Osborne and the SBrvicememebers Legal Defense 
Network informing me of this case. If any of this is true it is shoclcing This guy s in iai 
now. What can we do? Please let me know ASAP Thanks ^nis guy is m jail 

T H E Vy H I T E H O U; S E 

• W A S H I N G T O N 

DATE: 12/4/95 

TO: Jack Quinn 

FROM: White House Counsel Marvin 
Room 128, OEOB, x7900 

KJ FYI Please can---shall I 
contact Judy f^i l ler and/or 

• Appropriate Action Sheila Cheston 
to f ind out facts? 

n Let's Discuss 

L J Per Our Conversation 

• Per Your Request 

i I Please Return 

• Other 

Please advise 

'Chanks 



I 

Servicemembers Legal Defense Network 
• • • • • 

F A X C O V E R S H E E T 

TO: Paul Yandura 

FAX: 202/456-5558 

FROM: C. Dixon Osbum 

DATE: November 30,1995 

NumberofPagea To Follow: 1 

COMMENTS: 

I know your swamped, but I thought you would be concemed to know that an Air Force 
officer was recently convicted and sentenced to five months in prison for consensual sex with 
another man. Any advice you or Marsha could provide would be most helpful, - ^ ^ p-

WARNING: 
This Bi«aH(e b latradcd only for th« DM of the Indtviduil or entity to vhlch H Is addressed and may conUin 
InfomMtlOB tkat i* prtvllcgtd, conHdcntlal, and exempt from disclosure under applicable law. If yov are not the 
iatendcd rec^kat, you an hereby noilRcd that any use, dlstemloation, dbtrfbutloa, or copying of this comrannicatlon 
is strictly prohAttcd. Ifytn haiv« received this commnnlcatton In error, please notuy ns Immediately by telephone, and 
retvm thb origbal message to «s at the above addras. Thank you. 

P.O. Box 53013* Washington, DC 20009 • 202J2t.3244 * 202.797.1635 
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Servicemembers Legal Defense Network 
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November 30,1995 

Marsha Scott 
Dejnity Assistant to the President 
149 Old Executive Office Building 
WasbingtoD, D.C. 20500 

Dear Ms. Scott: 

I am forwarding to you a letter that I sent to Secietaiy of Air Force Sheila Widnall because it 
involves a matter that concerns your office as well 

The letter details the criminal prosecution of Air Force Captain, Warren Dinges, SSN9(^)(^)^^6 
pif t^for consensual, private sex with an adult civilian male. On November 15, 1995, Captain Dinges 
~ wi^ibnvicted and sentenced to five months imjmsonment at Ft Leavenworth. 

Captain Dinges' conviction was obtained in violation of the spirit, if not the letter, of 
Department of Defense reguladons, and it was obtained with the help ofthe Department of Justice. 

Having no concrete evidence (hat Captain Dinges had violated any military regulations, the Air 
Force prosecutor subpoenaed a civilian male to attempt to compel testimony. The witness invoked his 
light against self-incrimination. 

In Older to induce the testimony, die Air Force prosecutor obtained a waiver of immunity from 
John C. Kinney and Maiy Lee Watren of the Department of Justice Criminal Division to assure the 
civilian that he would not be pro.<!ecut£d in civilian courts. The civilian again refused to testify, at which 
point the Ait Force prosecutor threatened to have a court hold (he civilian in contempt and imprison 
him for six months. Only at this poin^ to avoid flirther embarrassment, did Captain Dinges agree to 
stipulate to the fact that he and the civilian had engaged in adult, private consensual sexual acts. 

The civilian is understandably shocked that the Clinton Administration would harass American 
civilians about their private, sexual conduct and threaten them with imprisonment in civih'an courts. 
The Department of Air Force's and Department of Justice's roles in this action are both of grave 
concern. 

I understand that Captain Dinges* civilian attorney will seek iiyunclive relief in federal court 
before Christmas to suspend the sentence while the case is on appeal. If there is anything that your 
office can do, I ask that you intercede immediately to secure Captain Dinges' release firoih Ft. 
Leavenworth. No one should be in jail for consensual, private, adult, sexual conduct 

Sincerely, 

C. Dixon Osbum. Esq. 
Co-Executive Director 

P.O. Uox 53013 • Wwhlngfon. D.C. 20009 » Voice: 202.328,3244 » Facsimile; 202.797.1635 
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Servicemembers Legal Defense Network 
« * • * * 

November 30,1995 

The Honorable Sheila B. Widnall 
Secretary ofthe Air Force 
1670 Air Force Pentagon 
Washington. DC 20330-1670 

DearMs.Widnalh 

I write to you regarding the case of Air Force Captain Warren Dinges, SSN^;^|B)Pft^ 
Captam Dinges graduated 35* in his class at the United States Air Force Academy, is twelve hours 
from completing his PhD in chemistry at the University of Oklahoma, and has received numerous 
commendations for service in the Air Force. 

On November 15, 1995 Captain Dinges was convicted and sentenced by general coutt-
martial to five months imprisonment for consensual, private sex with an adult civilian male. 

Captain Dinges' conviction was fueled in part by one of the most hurtful and pernicious 
stereotypes of gay people: pedophilia. Captain Dinges vvas in his mid-twenties and his lover was 
seventeen. The age of consent in the militaiy and the state of Oklahoma is sixteen. A civilian 
female insinuated Calse allegations about Captain Dinges which Air Force personnel at Tinker Air 
Force Base pursued without any critical review ofthe evidence or regulations governing how they 
should have handled the case. 

Indeed, the OSI investigative report concluded that die only possible evidence was that 
Captain Dinges might have engaged in consensual, sexual conduct \̂ th an adult, civilian male, 
absent aggravating circumstances. The transcript ofthe trial at court-martial will also show that the 
only evidence is Captain Dinges' stipulation of fact of consensual sodomy, a stiouUtion he made 
only after the government threatened to hold Captain Dinges' lover:i^^b|^|^ in contempt of 
court and held in jaU for six months for refusing to testify. 

Captahi Dinges' prosecution and conviction represent an overzealous, biased and improper 
application of current reguladons governing consensual, private, adult sexual activities. 

Department of Defense Direcuve 1332.30. Attachment 8-1 (D), "Guidelines for Faa-
Findmg Inquiries Into Homosexual Conduct," states: ''Infoimal fact-finding Inquiries and 
administradve separation procedures are the preferred method of addressing homosexual conduct." 

Further, Department of Defense Instruction 5S0S.8 (A), states: "as a matter of investigative 
priorities and resource limitations. Defense Criminal Investigative Organizations (DCIOs) and 
other DoD law enforcement organizations will normally refer allegations bvolving only aduh 
private consensual sexual misconduct to the Servicemember's commander for appropriate 
diapoaidon." 

P.O. Bo> 53013 * Washington. D.C. 20009 • Voice: 202.328.3244 . Faciiniilc: 202.797.1633 

mis 



The Honorable Sheila E Widnall 
November 30, 1995 
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Read together, these two provisions were clearly intended to prevent incarceration of 
servicemembers for consensual, private, adult sexual conduct At the very least, the military's 
historical pmcttce has been not to pursue criminal charges when the only cause of action is 
consensual, private, aduH sexual conduct Indeed, the Department of Defense does not prosecute 
heterosexual servicemembers for similar allegations. And the Department of Defense should not 
prosecute homosexual serviccmemben for similar allegations given the mandate of Department of 
Defense Instruction 5505 that requires even-handed enforcement of regulations governing 
consensual, private, adult sexual conduct 

Once OSI determined that the only substantive allegations were of consensual, private, 
adult sexual conduct, however, the matter should have handled administratively. Despite a request 
finm Captain Dinges' civilian counsel for an administrative hearing. Colonel Pratt widi the Staff 
Judge Advocate's office, rcfiiscd to consider an administrative board despite regulatory guidance to 
the contiraty. 

Doth tite actions of the OSI special agent and the Air Force prosecutor in this case raise 
serious concerns. The OSI special agent in charge of the bvestigation attempted on numerous 
occasions to coero^^^^^^So making a statement against Captain Dinges. The OSI special 

. . . . . . .. ¥M^^mw^>-*' • .-\T....^._ . . agent failed to re^}]^V/^^^his legal rights and fiiiled, in violation of Oklahoma law, to 
inteiTogate him m 'yvt^^^^j^^nft parent or an attorney. On two occasions, the special agent 
attempted to coerc^^|(^^^nto signing a prepared ̂ ^ i ^ ^ e n t against Captafai Dinges 
that was filled witlf̂ î ual itû euracies. Under duress, ̂ p|b|6f^p|agreed to sign the second 
Statement to end the harassment he &ced. but he later subWtted a written affidavit repudiating the 
statement he had been f<xced to sign. 

.^„ ̂ ^̂ At the general court-martial, the Air Force pros?c|̂ r.jC^ Bernstein, subpoenaed Mr. 
; J(b)(§)K| to again attempt to force his testimony. ̂  ^ j&)(6);;;̂ ,.̂ invoked his right against self-
irumm^ In order to induce his testimony, Captaiii Demstein then secured a waiver of 
immunity firom John C. Kinney atxl Mary Lee Warren of the Department of Justice Criminal 
Division to assure the civilian tiiat he would not be prosecuted in civilian courts. The dvQian 
refused to testify, at which point Captam Bernstein dueatened to have a court hold die civilian in 
contempt and imprison him for six months. Only at this point, to avoid further embarrassment to 
hia former lover, did Captain Dinges agree to st̂ ulate to the Stct diat they had engaged in adult, 
private consensual sexual acts. 

^^li^^liil^is understandably shocked that die military would harass American civilians 
about thdr privj^ sexual conduct and threaten them with imprisonment in civilian courts. 



The Honorable Sheila E. Widnall 
November 30,1995 
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Captain Dinges is currentiy serving five montiis in jail at Ft Leavenworth. I understand 
that his civilian attorney, E.V. Spadafora will seek injunctive relief in federal court before 
Christmas to suspend die sentence while tiie case is on appeal. I ask that you intercede immediately 
to secure Captain Dinges' release firom Ft. Leavenworth. If we wait for die normal channels to 
resolve the situation. Captain Dinges will have served his five months in prison. This is obviously 
an luiacceptable situation. No one should be in prison for consensual, private, adult, sexual 
conduct. 

Further, 1 ask diat you instruct all appropriate militaiy personnel regarding die evenhanded 
enforcement ofthe regulations regardmg consensual, private, adult, sexual conduct cited above. 

Sincerely, 

C. Dixon Osbum, Esq. 
Co-Executive Director 

cc: 

Secretary of Defense William Peny 
Attorney General Janet Reno 
Amnesty International 
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DitrMirWUlaillt 

l:9>iiti toy9uiipriiBstl»eaiterAki^)i«tCip(tfttW^ 
CspMln Dbiges snduBttd 35* la his dan It Uailid S M 

eompMnc Mt PhD in dinlitiy UnlwMiV «f Q U ^ ^ 
lAlrFc 

Oil Novanber 15,1995 dpiain Dtngat uwwfctid md iwiiaiioad by wtanA tamh 
inmUiat̂ waMMhiiiBpjniBBaDiBareQBim]̂  : 

Ciftain Dins^ «ean48don wta IMtd In piR by m QflliB 
•tewoiypea of gay peoplt pwlnplinii. Captain Dmfea b hia mitkwtmtii wA Us lovar was 
mmoan. The age of CQBMtt la ttw laOtey aad ihs iM «f Oldaboma ii ifaile^ AelvUl«i 
ftoMb iBilmiited ftlae allegations AiwtĈ pBihDlBgiawhldi Air FoeeepeiwMnil at TbJ^ 
IPena Biit poisuf̂  witboitt any erttW BBviaw a£^ avidBBoe 
teddhaMbandlidtte«Hi. 

iMlMd, fba 081 hiymlgiUws nport oovtadid tet the only ponlUa «vid«iea waa tfaat 
Ciptafn DtafBS nught have aafigid in Bowimuil, aend aanduut wHh m adtllu dvlHaii aarî  
abacntaggrava(tn|«lfn»MniGes, TlwmniariptoCtotrid̂ tMHamUwinataodMiwIhaltbe 
aniy arMcnoe is CaptaUi Dhitai* idpaiattQQ of ftct of OOMmuit lodamy. a itnailtt̂  Iw mide 

. only efbrda gevvmmem thraManeil lo hold C l̂aia Dii«n' lOfK^^^^IS^^^ eaolHnpl of 
aeRBrtmdlMldia>UleraUiaoiiilialbr««ftidi«totâ  

CfpUln DInin* pntaoodaa «d ooan̂ lAiien npnaaia aa o««^ 
appUcatjoa of cunaat lagtilaaopa ywatabtiaaiiaiaaiwl. privaia. adult •wmal MetlvHiea. 

Dipiftmim cf Dsftasa Diiaoiiva |S3Z3Qi AtttdnsM l-t (D), 'tJaidiUMi Ibr Flŝ • 
FiBttng mquMes mo HdBWiain»r Contoĉ " swiw. *lnfbnul ftct^Sndhig )atgMm aad 
•dndnlaBaiivv aepaaiton proeatfaM iie iiK pittHiad Mttiâ  

Further, DniiHii m etfDafenK laateurtloa 5505J (A), atatw. amatiat of Invfittgwtva 
grimtdaa and raaouna HrnHMieaa, t>itfiiMi Cteind hn«ad|^ Oii liiiili ii (OaOî  md 
odier DoD tew antaeoBaitt oitt«&Milnna wlO aonndiy mte dliMpttlena fanroWh^ ooty adult 
privila eooaeaaud tescud niHOiiduBi to the SafdeamiHybiî i eoawimdOT te 
dî odHoQ." 

RO. a«i SSOtS • WMMimen. D.C XOxM • "Wktt 2eU2a.9a44 « Tial«iihi ioa.7»7.i«9 • 
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Resd toother, thasa provlskNiS wm elauly iateaded to anvent iaaMemtlon of 
servieameinhBii fcr aoMaasud, private, idult aexod conduct At the very least, the mUitoy'a 
Uatmlod pnctiee has been not t6 punue edafad dpiss V̂IMB the oaly mam of actka is 
eooioiMfid, pdvata, aduh aeicud conduci. Indeed, tbe DepartBMit of Daftnsa doaa nol pceeaeian 
heteraaiBcual 8«î 4eamaaft«a fbr similar dlagatioBS. And On DqtaMinaiRor Daitose abmild not 
ptoewuta homoMKud sarvtcameniMia fior aimilar allet̂ 'ons given «htt mandate of Daputmam of 
DefiHMe Inatamion 5SQ5 thai raqutraa «v«»iteBded enfcwnam of M̂ pdaikHa goveodu 
eotiaanaud, ĵ dvatab addt aeoaid eettiuet. 

Onoa OSI detaiutlhed that the only wMtm^ anagaHoas WOM of cortaaaad, private, 
adolt sonMl eendlKl, bowavai. DM mattar ihoiild have handled adtoliibtwdvdy. Deipite a tamiast 
ftom Captain Ditigas* civilian counsel Ibr an admitdstmiya bearing. Coktad Piati with the Staff 
Judge Advwwdc'a ofllê  xefbaed to oonaktiEr an aibninUttailve bond dMBttsa lagidabRy gulduoa to 
tbaettntmy, 

Biodk the inknis of the 081 qpedd agaat «d (ba Air Force piomiutur hi tUe eaae idee 
ieriona eonccBie. tltf jaadd oscnt iq daaga ofthe Invaoigation attenvted as mttneMui 
oecaeioBi to «»«wa^^|»«il ̂ to makiag asiaiBmcdt agdnsi Captain Oinges. The OSI ipaefart 
agent lUled to «ea^^g7^^£^hii legd rights end MM, fai viofadm of Oklahoma taw. to 
inanrogMa him in |tu| nwKM On UVD ooeaBona, the ^udd agaat 
anemptiad to Goenx̂ 1̂b)(6),#«--g>!fcito dgidng a pfapsiad wrtean etatameai ogdibet Captain Diogea 
th«twaaiUled.w«ilk£iiil'im^^ ynitar ,danaa.^^f6^f agreed to dgn the-eW 
fltatemeht to ewd l ^ hagiiunieut ha fceedi but he later aabiiaiiî niiinnea affidavit lemuliaifâ  the 
stauniant ha hadheaaifiMced to ngn. 

At tht gemd catiMnartW, the Air Force pnaaautor, Ospidn BcmstBin, stibpeenaed Mr. 
Cdnane to again aKsrapt to Awoe hb teaftnooy. Mt, Cottane invoked his right agiAMl self-
iflcifiMtnadott. In mdav to toduse his tndmonyi ̂ ^̂y**TT BandBln then samved a 'wdvcf of 
Immuaiiy finm John C. KhuMqr and Mvy Lee Wenm of the DapaHuKgt vf Mattee Qrimlflil 
Dhnnm to assma the civiHaa th«t h« would net be proMeuied in oivQtaB een«ti« Tbe cfvUimi 
refined to testify, at mdddl point Csirtda Bemsteta dareamed to bnve a eooct bold fhe dvUbn In 
fiontampt and inqiiiriaixn Um ibr abt montha. Only at tUa potaB, t» fttfoid finthef •mbaneMBneitt le 
fait fomm lover, cHd Caatda tNngea ageee to adfubd* to tfte fiaei duftAay b«d engâ ad In whih. 
piivata cQosansud laxud Ml. 

r ^ ^ ^ ^ j i a -undantandsUy ihoOnd nut tha niUlny would hams Aneriean dvUiana 
ebom dŜ iir ladn^ sQxud vdutuct «od thiaiMi them «Ub iEopAtonmeat in civiUsn eoutia. 

£0'd 500"ON OS:OT S6'TT VV^ -̂9Zi-ZQZ'131 Wai 
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SM Honavabla Shdla B, WUfenall 
oveinb«r30.1995 

PagaHireaofTbtma 

Cî ttain Dthgea ia gmittOly sanrtag Ave months in jail at Ft L«nveRWOifli. 1 laidmtMd 
that his civilian attorney. B.V. Spodafom vriU seek bdwaadva reliaf In ftdeid awt befcje 
Christmastgsuaiwddiaae«to«*wMlatha««nitaonaBpad. ladcthatyoolntareadatamadlattly 
to aeottw Captem"DinBee* MIMM ftom Ft Leavenamrth. If wa wait fbi Iho nnnnd chaimdB to 
laaol^ tha ainiatlon. Captain Dingaa wiU havo asrvid his flva months in prison. This to cjnrlonaly 
im unaceaptablQ dtuailon. No oat Should ba in labon fbr conaeneudi private aoŵ  aaioMi 
ioondiict. 

Further, I «dc that yoa instwct dl appiopriate military pecMxnnei legnding dm manhanded 
; enfeMement of tha tegulfldons ngaiding oonaeMud. private, adulb a«Md oondixt dted above. 

C. DbtonOabuRiiSaq. 

gaoi«t»yofD«fien9e WliUemPaay 
AttonNQf Ganard lanat Baao 
AmnaeiylHtemdlond 
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December 4, 1995 

CLOSE HOLD — PRIVILEGED AND CONPrDENTIAIi 

MEMORANDUM FOR JACK QUINN 

JAMES CASTELLO 

FROM: MARVIN KRISLOV 

RE: Thomasson v. Perry Appeal 
On Tuesday, Dec. 5, the U.S. Court of Appeals for the Fourth 

Circuit, en banc, hears oral arguments in the appeal of Thomasson 
V. Perry, which challenges the "Don't Ask, Don't T e l l " policy.^ 
The court w i l l allow the Family Research Council to argue orally 
against Thomasson's claims. This memorandum provides a short 
history of the case and sets out the three arguments. A law 
clerk, John Stanley, w i l l attend the argviments in Richmond and 
wi l l provide any additional updates. 

I . Case Facts 

On Mar. 2, 1994, Lt. Paul Thomasson, USN, announced in a 
letter to the Navy that he was a homosexual. A Navy Board of 
Review recommended Thomasson's discharge for failing to rebut the 
presumption that he engaged in, or was likely to engage in, 
homosexual acts. Thomasson sued to prevent his discharge. He 
challenged the constitutionality of Section 571 of the National 
Defense Authorization Act of 1994, 10 U.S.C. §654 ("Policy 
concerning homosexuality in the armed forces") and DoD Directive 
No. 1332.30 ("Separation of Regular Commissioned Officers"), 
which together comprise the current policy concerning 
homosexuality in the armed forces. On June 8, 1995, the U.S. 
Dist r i c t Court for the Eastern District of Virginia held that the 
statute and regulations were valid and did not violate 

^ Four other cases have challenged the policy at the 
d i s t r i c t court level: (1) Able v. U.S.. 880 F.Supp. 968 
(E.D.N.Y., 1995) (both the act and directives allowing discharge 
of service member who states he or she i s homosexual violates 
F i r s t Amendment and equal protection rights); (2) Elzie v. Aspin. 
897 F.Supp. 1 (D.D.C., 1995) (diischarge of service member and 
denial of retirement benefits for stating that he was homosexual 
under old policy remanded to be considered under new policy); (3) 
Philips V. Perry. 883 F.Supp. 539 (W.D. Wash., 1995) (discharge 
of service member for stating that he was homosexual did not 
violate F i r s t Amendment or equal protection rights);(4) Selland 
V. Perry. 1995 WL 643998 (D.Md.) (discharge of service member for 
stating he was homosexual and was in relationship did not violate 
F i r s t Amendment or equal protection rights). 

1 
DETERMINED TO BEAN 
ADMINISTRATIVE MARKING 
INITIALS: ^t^Q> nATF- 9h/((, 



Thomasson's freedom of speech, equal protection rights, freedom 
of association, due process rights, or the Administrative 
Procedure Act.^ Thomasson appealed. 

I I . Statute and Directive 

The statute in question represents the compromise struck 
between the Clinton Administration and Congressional opponents of 
relaxing the ban on homosexuals in the military. Legislative 
history reflects that Congress intended to implement this 
compromise as articulated in the final version of the Clinton 
Administration policy. The Clinton Administration Executive 
Order on "Don't ask. Don't t e l l " was issued in the summer of 
1993; the legislation passed in the winter of 1993. DoD issued 
i t s directive shortly thereafter, and the current version was 
issued in February, 1994. 

Section 571 of the National Defense Authorization Act of 
1994 requires discharge for a service member who: (1) engages in 
homosexual conduct,^ (2) attempts same-sex marriage,* or, as i s 
relevant in the Thomasson case, (3) has stated that he i s a 
homosexual.^ A service member who has stated that he i s a 
homosexual may be retained, however, i f he can demonstrate that 
he does not engage in, intend to engage in, or have the 
propensity to engage in, homosexual conduct.* Therefore, a 
statement that one i s a homosexual creates a rebuttable 
presumption that one engages in or i s like l y to engage in 
homosexual conduct. I f the service member does not rebut this 
presumption, his statement i s used as evidence against him. 

4 

2 895 F.Supp. 820 (E.D.Va., 1995). 

^ 10 U.S.C. §654(b)1. 

10 U.S.C. §654(b)3. 

5 10 U.S.C. §654(b)2. 

* Id. Under both the statute and Directive 1332.30, which 
implements the statute, a declaration that one i s a homosexual 
raises a presumption that one engages in or i s li k e l y to engage 
in homosexual conduct. The declaration i s grounds for discharge 
not because i t refl e c t s sexual orientation, which the directive 
provides i s not a bar to continued service, but because i t 
indicates a likelihood that one w i l l engage in homosexual acts. 

While the statute does not define "propensity," the 
directive defines i t as "more than an abstract preference or 
desire to engage in homosexual acts; i t indicates a likelihood 
that a person engages in or w i l l engage in homosexual acts." DoD 
Directive 1332.30, para. B.5.d. 



Rebutting the presumption, while d i f f i c u l t , has not proved 
impossible. I n 1994, several armed forces members who had 
admitted to being homosexuals successfully demonstrated tha t they 
had no propensity or i n t e n t t o commit homosexual acts.' 

I I I . Arguments 

A. Thomasson 

Lt . Thomasson argues both that the statute and the DoD 
d i r e c t i v e (1) v i o l a t e his equal protection r i g h t s because he was 
discharged, not f o r proscribed conduct, but as a r e s u l t of his 
sexual o r i e n t a t i o n and h i s mere speech regarding h i s sexual 
o r i e n t a t i o n ; and (2) v i o l a t e his free speech r i g h t s because he 
was discharged sol e l y as a r e s u l t of publicly acknowledging his 
sexual orientation.® 

B. Government 

The Government argues that i t s "Don't Ask, Don't T e l l " 
p o l i c y does not v i o l a t e equal protection r i g h t s . I t argues that 
the discharge of service members who publicly acknowledge t h e i r 
homosexuality but f a i l t o demonstrate the unlikelihood that they 
w i l l engage i n homosexual acts meets the rational-basis t e s t 
because the Government has a legitimate interest i n p r o h i b i t i n g 
homosexual conduct i n the m i l i t a r y to protect m i l i t a r y 
effectiveness. 

The Government also argues that i t s policy does not v i o l a t e 
a service member's freedom of speech. The policy t r e a t s a 
member's statement of homosexuality as a basis from which to 
presume, i f there i s no r e b u t t a l , that the member engages i n or 
i s l i k e l y to engage i n homosexual acts. The F i r s t Amendment does 
not p r o h i b i t such evidentiary use of a member's statements.' 
Therefore, one's statement regarding sexual o r i e n t a t i o n may be 
used as evidence of homosexual conduct. The a b i l i t y t o rebut the 

Dept. Of the Army Pamphlet 27-50-268; 1995-Mar Army Law. 
39. 

® Thomasson, a d d i t i o n a l l y , claims that the p o l i c y violates 
freedom of association, due process r i g h t s , and the 
Administrative Procedure Act. Neither party devotes much 
discussion to these issues, and they should not be the major 
issue on appeal. 

' This reasoning i s based on several Supreme Court 
decisions, p a r t i c u l a r l y Wayte v. United States. 470 U.S. 598 
(1985) (Citizen's l e t t e r announcing refusal to r e g i s t e r f o r 
selective service can be used as evidence without v i o l a t i n g free 
speech r i g h t s ) . 



presumption, the Government argues, demonstrates that the policy 
i s not directed at speech per se. 

C. Family Research Council (FRO 

The FRC argues that the court should not reach Thomasson's 
constitutional claims because the statute does not distinguish 
between homosexual conduct and homosexual orientation. As such, 
the FRC claims that a service member's public acknowledgment of 
his or her homosexuality in and of i t s e l f requires discharge. 
The FRC argues that Thomasson bases his claim solely on a 
provision in the directive that says that "sexual orientation i s 
not a bar to service." FRC suggests that this provision cannot 
overcome what i t c a l l s the "clear legislative history" that 
"homosexuality i s incompatible with military service" and that 
Congress did not distinguish between conduct and orientation.^" 
Since the court must interpret the statute before the regulation, 
the FRC argues that Thomasson's free speech and equal protection 
claims are moot." 

The Government responds that the fact that the 
presumption of homosexual conduct can be rebutted proves a 
distinction in the statute between conduct and orientation. 
Additionally, the Government argues that the legislative history 
supports i t s assertion. 

" The FRC claims that the "Don't Ask, Don't Tell " policy i s 
substantively identical to i t s predecessor, which deemed 
homosexuals unqualified to serve in the armed forces. Therefore, 
i t argues that this court may decide Thomasson's free speech and 
equal protection claims in the same manner as previous courts 
interpreting the homosexual exclusion policy in effect prior to 
the National Defense Authorization Act of 1994. 
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December 6, 1995 

MEMORANDUM FOR MARVIN KRISLOV 

FROM: JOHN STANLEY 

RE: Thomasson v. Perry Oral Argument 

This memo sets out a few general observations regarding the oral arg;umeaL: in the 
Thomasson case on December 5, and discussions I had with Justice Departm«it aimomeys 
after the arguments. 

Summary. The informal consensus among several Justice Department and JJAG corps 
attorneys present at the arguments was that the 4th Circuit will issue a divided opinnion, but 
that it will probably decide in favor of the government. It appeared to me that Thoomasson's 
attorney (Moore) was pressed harder and by more judges than Kneedler was. Seveeral judges 
(e.g. Ervin, CJ) were conspicuously silent during questioning and therefore totigh mo read. 
Most of us predicted that the decision will not likely be a speedy one, because tiae cease was 
heard en banc and will probably foster dissent(s). Ed Kneedler said he believed timat there 
was no chance that the case could reach the Supreme Court this session ~ unless ttriie 4th 
Circuit finds the statute or directive unconstitutional. 

Appellant's argument. Moore relied heavily on Judge Nickerson's opiniim inn the 
Able case, currently on appeal to the 2nd Circuit. He argued, as held in Able, ifaast Congress 
never truly intended to create a rebuttable presumption (never intended to allow a rperson to 
announce he or she is gay, but rebut this statement by convincing the administraavee panel 
that he or she would not engage in homosexual acts in the future). He quoted tiae .fAbel 
opinion, calling the instances in which servicemen have been found to carry the bunrden of 
rebutting the presumption "dysfunctional aberrations." (NB: there are now 7 imSvidduals who 
have successfully rebutted the presumption). This was one of the keys underiying n±is First 
Amendment argument: that the mere statement "I am gay" that has effectively been made 
actionable by the directive. 

Moore asserted that, by offering evidence and testimonials reflecting exeramiary 
military service, Thomasson had offered evidence to the administrative board to rdrout the 
presumption that he was likely to engage in homosexual acts. Judge Mumaghan beecame 
noticeably frustrated with this assertion, repeatedly asking Moore how this evidcacee was 
directed at rebutting the presumption. Mumaghan's questioning may evidence a beiiiief that 
the presumption is no! a sham and, therefore, is rebuttable ~ undercutting Moore's 5 First 
Amendment argument. 
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î fppellee's argument. Kneedler was pressed most vigorously by Judge Motz (a 
Clinton appointee). He was questioned hard on whether a member of the armed forces may 
admit that he or she is gay, but rebut the presumption simply by stating that he or she has 
refrained, and will refrain, from committing homosexual acts (i.e. a "simple assertion" of 
celibacy). Kneedler would not agree to give a categorical answer; instead, he reminded the 
judges that the administrative panels are free to consider whatever facts are presented and 
determine whether such facts are sufficient to rebut. Thus, a simple assertion of celibacy 
would be weighed as the panel sees fit.' 

The directive provides that, in order to rebut the presumption, a service member must 
disprove that there is a "likelihood" that he or she engages in or will engage in homosexual 
acts. Judge Luttig pressed Kneedler on the definition of the term "likelihood." He asked 
whether "a likelihood" means a possibility (e.g. a 10% chance), a probability (e.g. more than 
a 50% chance), or some other number. Kneedler did not give a definitive answer. 

Family Research Council's argument. Professor Woodford appeared for the Family 
Research Council. He did not seem to generate an enthusiastic reception ft-om the judges -
except possibly for Judge Luttig. Judge Motz, Williams and one other judge all pressed him 
hard. Motz challenged him to point to the words in the statute which were inconsistent with 
the DoD directive, and he could not. Instead, his argument that the directive goes beyond 
the bounds set up by the statute relies on the practice under the old policy, which he 
contends was essentially codified by Congress. There was some question whether the court 
could strike down the directive -- could they reach the issue if the appellant hadn't directly 
raised this issue? 

Judge Luttig's position is difficult to anticipate: while he may support overturning the 
directive, it is difficult to envision him supporting a decision which would reinstate 
Thomasson. 

' According to a Justice Department attorney after the argument, Kneedler probably did 
not want to be pinned down on this question because he was aware that Jamie Gorelick had 
testified to Congress that a simple promise of celibacy would not suffice to rebut the 
presumption. 



PROPOSED NEW REVISIONS TO DOD DIRECTIVES 

I . ACCESSION POLICY 

E x i s t i n g p r o v i s i o n s : 

"8. P r o v i s i o n s Related t o Homosexual Conduct 

a. Sexual o r i e n t a t i o n i s considered a p e r s o n a l and p r i v a t e 
m a t t e r , and homosexual o r i e n t a t i o n i s n o t a bar t o s e r v i c e e n t r y o r 
c o n t i n u e d s e r v i c e u n l e s s manifested by homosexual conduct (as 
d e f i n e d i n s u b s e c t i o n b., below). A p p l i c a n t s f o r e n l i s t m e n t , 
appointment, or i n d u c t i o n s h a l l not be asked or r e q u i r e d t o r e v e a l 
whether t h e y are h e t e r o s e x u a l , homosexual, or b i s e x u a l . A p p l i c a n t s 
a l s o w i l l not be asked or r e q u i r e d t o r e v e a l whether they have 
engaged i n homosexual conduct, unless independent evidence i s 
r e c e i v e d i n d i c a t i n g t h a t an a p p l i c a n t engaged i n such conduct or 
unless the a p p l i c a n t v o l u n t e e r s a statement t h a t he or she i s a 
homosexual or b i s e x u a l , or words t o t h a t e f f e c t . 

b. Homosexual conduct i s grounds f o r b a r r i n g e n t r y i n t o the 
Armed Forces, except as otherwise p r o v i d e d i n t h i s paragraph. 
Homosexual conduct i s a homosexual a c t , a statement by the a p p l i c a n t 
t h a t demonstrates a p r o p e n s i t y or i n t e n t t o engage i n homosexual 
a c t s , or a homosexual marriage or attempted marriage. P r o p e n s i t y t o 
engage i n homosexual a c t s means more than an a b s t r a c t p r e f e r e n c e or 
d e s i r e t o engage i n homosexual a c t s ; i t i n d i c a t e s a l i k e l i h o o d t h a t 
a person engages i n or w i l l engage i n homosexual a c t s . * * *" 

Proposed r e v i s i o n : 

"8. P r o v i s i o n s Related t o Homosexual Conduct 

a. A person's sexual o r i e n t a t i o n i s c onsidered a p e r s o n a l and 
p r i v a t e m a t t e r and i s n o t a bar t o s e r v i c e e n t r y or c o n t i n u e d 
s e r v i c e u n l e s s m a n i f e s t e d by homosexual conduct i n the manner 
de s c r i b e d i n s u b s e c t i o n b. A p p l i c a n t s f o r e n l i s t m e n t , appointment, 
or i n d u c t i o n s h a l l not be asked or r e q u i r e d t o s t a t e whether they 
are h e t e r o s e x u a l , homosexual, or b i s e x u a l . A p p l i c a n t s a l s o w i l l not 
be asked or r e q u i r e d t o s t a t e whether t h e y have engaged i n 
homosexual conduct (as d e f i n e d i n s u b s e c t i o n b, below), unless 
c r e d i b l e independent i n f o r m a t i o n i s r e c e i v e d i n d i c a t i n g t h a t an 
a p p l i c a n t engaged i n such conduct or unless the a p p l i c a n t v o l u n t e e r s 
a statement t h a t he or she i s a homosexual or b i s e x u a l , or words t o 
t h a t e f f e c t . 

b. Homosexual conduct i s grounds f o r b a r r i n g e n t r y i n t o the 
'Armed Forces, except as otherwise p r o v i d e d i n t h i s paragraph. 
Homosexual conduct i s a homosexual a c t , a statement by the a p p l i c a n t 
t h a t demonstrates a p r o p e n s i t y or i n t e n t t o engage i n homosexual 
a c t s , or a homosexual marriage or attempted marriage. P r o p e n s i t y t o 
engage i n homosexual a c t s means more than an a b s t r a c t p r e f e r e n c e or 
d e s i r e t o engage i n homosexual a c t s ; i t i n d i c a t e s a l i k e l i h o o d t h a t 
a person engages i n or w i l l engage i n homosexual a c t s . * * *" 



I I . SEPARATION POLICY 

Existing provisions: 

"H. Homosexual Conduct 

1. Basis 

a. Homosexual conduct i s grounds for separation from the 
Military Services under the terms set forth in subsection b., below. 
Homosexual conduct includes homosexual acts, a statement by a member 
that demonstrates a propensity or intent to engage in homosexual 
acts, or a homosexual marriage or attempted marriage. A statement 
by a member that demonstrates a propensity or intent to engage in 
homosexual acts i s grounds for separation not because i t reflec t s 
the member's sexual orientation, but because the statement indicates 
a likelihood that the member engages in or w i l l engage in homosexual 
acts. Sexual orientation i s considered a personal and private 
matter, and homosexual orientation i s not a bar to continued service 
unless manifested by homosexual conduct, as defined above. 

b. A member s h a l l be separated under t h i s section i f one or 
more of the f o l l o w i n g approved findings i s made: 

(1) The member has engaged, i n , attempted to engage i n , or 
s o l i c i t e d another to engage i n a homosexual act or acts * * *" 

Proposed revisions: 

"H. Homosexual Conduct 

1. Basis 

a. Homosexual conduct i s grounds for separation from the 
Military Services under the terms set forth in subsection b., below. 
Homosexual conduct includes homosexual acts, a statement by a member 
that demonstrates a propensity or intent to engage in homosexual 
acts, or a homosexual marriage or attempted marriage. A statement 
by a member that demonstrates a propensity or intent to engage in 
homosexual acts i s grounds for separation not because i t reflec t s 
the member's sexual orientation, but because the statement indicates 
a likelihood that the member engages in or w i l l engage in homosexual 
acts. A member's sexual orientation i s considered a personal and 
private matter and i s not a bar to continued service under this 
section unless manifested by homosexual conduct in the manner 
described in subsection b. 

b. A member s h a l l be separated under t h i s section i f one or 
more of the f o l l o w i n g approved findings i s made: 

(1) The member has engaged i n , attempted to engage i n , or 
s o l i c i t e d another to engage i n a homosexual act or acts + * *" 



.1 

I I I . DEFINITION OF "SEXUAL ORIENTATION" 

Existing definition: 

"A sexual attraction to individuals of a particular sex." 

Proposed Revision: 
"An abstract sexual preference f o r persons of a p a r t i c u l a r sex, as 
d i s t i n c t from a propensity or i n t e n t to engage i n sexual acts." 



ALL REVISIONS TO DOD DIRECTIVE SINCE DECEMBER 22 

I . ACCESSION POLICY 

E x i s t i n g provisions: 

"8. P r o v i s i o n s Related t o Homosexual Conduct 

a. Sexual o r i e n t a t i o n i s c onsidered a personal and p r i v a t e 
m a t t e r , and homosexual o r i e n t a t i o n i s not a bar t o s e r v i c e e n t r y or 
c o n t i n u e d s e r v i c e unless manifested by homosexual conduct. 
A p p l i c a n t s f o r e n l i s t m e n t , appointment, or i n d u c t i o n s h a l l not be 
asked o r r e q u i r e d t o r e v e a l t h e i r sexual o r i e n t a t i o n . A p p l i c a n t s 
a l s o w i l l n o t be asked or r e q u i r e d t o r e v e a l whether they have 
engaged i n homosexual conduct, unless independent evidence i s 
r e c e i v e d i n d i c a t i n g t h a t an a p p l i c a n t engaged i n such conduct or 
unless the a p p l i c a n t v o l u n t e e r s a statement t h a t he or she i s a 
homosexual o r b i s e x u a l , or words t o t h a t e f f e c t . A p p l i c a n t s w i l l be 
i n f o r m e d of s e p a r a t i o n p o l i c y . ( S e c t i o n 654 of r e f e r e n c e (a)) . 

b. Homosexual conduct may be grounds f o r b a r r i n g e n t r y i n t o 
the Armed Forces. Homosexual conduct i s a homosexual a c t , a 
statement by the a p p l i c a n t t h a t demonstrates a p r o p e n s i t y or i n t e n t 
t o engage i n homosexual a c t s , o r a homosexual marriage or a t t e m p t e d 
marriage. P r o p e n s i t y t o engage i n homosexual acts means more than 
an a b s t r a c t p r e f e r e n c e or d e s i r e t o engage i n homosexual a c t s ; i t 
i n d i c a t e s a l i k e l i h o o d t h a t a person engages i n or w i l l engage i n 
homosexual a c t s . * * *" 

R e v i s i o n s : 

"8. P r o v i s i o n s Related t o Homosexual Conduct 

a. A person's sexual o r i e n t a t i o n i s considered a p e r s o n a l and 
p r i v a t e m a t t e r and i s not a bar t o s e r v i c e e n t r y or c o n t i n u e d 
s e r v i c e u n l e s s m a n i f e s t e d by homosexual conduct i n the manner 
d e s c r i b e d i n s u b s e c t i o n b. A p p l i c a n t s f o r e n l i s t m e n t , appointment, 
or i n d u c t i o n s h a l l not be asked or r e q u i r e d t o s t a t e whether t h e y 
are h e t e r o s e x u a l , homosexual, o r b i s e x u a l . A p p l i c a n t s a l s o w i l l not 
be asked or r e q u i r e d t o s t a t e whether t h e y have engaged i n 
homosexual conduct (as d e f i n e d i n s u b s e c t i o n b, below), unless 
c r e d i b l e independent i n f o r m a t i o n i s r e c e i v e d i n d i c a t i n g t h a t an 
a p p l i c a n t engaged i n such conduct or unless the a p p l i c a n t v o l u n t e e r s 
a statement t h a t he or she i s a homosexual or b i s e x u a l , or words t o 
t h a t e f f e c t . 

b. Homosexual conduct i s grounds for barring entry into the 
'Armed Forces, except as otherwise provided i n t h i s s e c t i o n . 
Homosexual conduct i s a homosexual a c t , a statement by the a p p l i c a n t 
t h a t demonstrates a p r o p e n s i t y or i n t e n t t o engage i n homosexual 
a c t s , o r a homosexual marriage or attempted marriage. P r o p e n s i t y t o 
engage i n homosexual acts means more than an a b s t r a c t p r e f e r e n c e or 
d e s i r e t o engage i n homosexual a c t s ; i t i n d i c a t e s a l i k e l i h o o d t h a t 
a person engages i n or w i l l engage i n homosexual a c t s . * * *" 



.1 

c. Applicants w i l l be informed of separation p o l i c y . (Section 
654 of reference ( a ) ) . F a i l u r e to r e c e i v e such information s h a l l 
not c o n s t i t u t e a defense i n any admini s t r a t i v e or d i s c i p l i n a r y 
proceeding. 

I I . SEPARATION POLICY 

E x i s t i n g p r o v i s i o n s : 

"H. Homosexual Conduct 

1. Basis 

a. Homosexual conduct i s grounds f o r s e p a r a t i o n from the 
M i l i t a r y S e r v i c e s . Homosexual conduct i n c l u d e s homosexual a c t s , a 
statement by a member t h a t demonstrates a p r o p e n s i t y or i n t e n t t o 
engage i n homosexual a c t s , or a homosexual marriage or attempted 
marriage. A statement by a member t h a t demonstrates a p r o p e n s i t y o r 
i n t e n t t o engage i n homosexual acts i s grounds f o r s e p a r a t i o n not 
because i t r e f l e c t s t h e member's sexual o r i e n t a t i o n , but because t he 
statement i n d i c a t e s a l i k e l i h o o d t h a t t h e member engages i n or w i l l 
engage i n homosexual a c t s . Sexual o r i e n t a t i o n i s considered a 
perso n a l and p r i v a t e matter, and homosexual o r i e n t a t i o n i s not a bar 
t o c o n t i n u e d s e r v i c e unless manifested by homosexual conduct. 

b. A member s h a l l be separated under t h i s s e c t i o n i f one or 
more of the f o l l o w i n g approved f i n d i n g s i s made: 

(1) The member has engaged i n , attempted t o engage i n , o r 
s o l i c i t e d another t o engage i n a homosexual act or acts * * *" 

Proposed r e v i s i o n s : 

"H. Homosexual Conduct 

1. Basis 

a. Homosexual conduct i s grounds for separation from the 
M i l i t a r y S e r v i c e s under the terms set f o r t h i n subsection b. 
Homosexual conduct includes homosexual a c t s , a statement by a member 
that demonstrates a propensity or intent to engage i n homosexual 
acts, or a homosexual marriage or attempted marriage. A statement 
by a member that demonstrates .a propensity or intent to engage i n 
homosexual a c t s i s grounds for separation not because i t r e f l e c t s 
the member's sexual orientation, but because the statement i n d i c a t e s 
a l i k e l i h o o d that the member engages i n or w i l l engage i n homosexual 
a c t s . A member's sexual o r i e n t a t i o n i s considered a personal and 
pr i v a t e matter and i s not a bar to continued s e r v i c e under t h i s 
s e c t i o n u n l e s s manifested by homosexual conduct i n the manner 
described i n subsection b. 

b. A member s h a l l be separated under t h i s s e c t i o n i f one or 
more of the f o l l o w i n g approved f i n d i n g s i s made: 



(1) The member has engaged i n , attempted to engage i n , or 
s o l i c i t e d another t o engage i n a homosexual act or acts * * 

I I I . DEFINITION OF "SEXUAL ORIENTATION" 

Existing definition: 

"A sexual a t t r a c t i o n t o i n d i v i d u a l s of a p a r t i c u l a r sex." 

Proposed Revision: 

"An abstract sexual preference f o r persons of a p a r t i c u l a r sex, as 
d i s t i n c t from a propensity or i n t e n t to engage i n sexual acts." 



' )on't ask, don't te ' 
to go before M panel 
Review last stop before Supreme Court 
By Rowan Scarborough 
THE WASHINGTON TIMES ' 

An unusual decision by ttjree 
appeals court judges has put 
"don't ask, don't tell" — President 
Clinton's regulation for homo­
sexuals in the military — m the 
fast lane toward an up-oi'-down Su­
preme Court decision. 

After hearing oral arguments 
eai'lier this month, three members 
of the U.S. 4th Circuit Court of Ap­
peals in Richmond signed an order 
saying they decided to have the 
full court rehear the case the first 
week in December. . / 

The decision by Judges J. Mi­
chael Luttig, M. Blane Michael 
and Diana Motz was unusual on 
two counts: Three-judge panels 
normally issue an opinion first and 
let the losing side request a full 
hearing, known as "in banc." 

Competing sides in the case of 
Paul Thomasson, an avowed homo­
sexual Navy, lieutenant who was 
discharged in June, drew different 
conclusions about the judges' non-
traditional behavior. 

"Based on having been at the 
hearing, it was pretty clear the 
judges had grave concern about 
'don't ask, dont tell,'" said Mi­
chelle Benecke, who heads Ser­
vicemembers Legal Defense Net­
work... \*hich aid's mil i tary 
homosexuals targeted under the 
I'/j-yearold policy 

" I am encouraged by the fact 
they seem to be questioning this 
policy," she said. "It also , seems 
they are aware of the momentous 
nature of this case. I find both of 
those encouraging." . , 

But Melissa Wells-Petry, a for­
mer Army major and lawyer who 
supports an outright ban on homo­
sexuals wearing the uniform, said 
the three judges expressed prob­
lems, with both arguments. 

" I don't necessarily draw that as 
a good sign for Lt. Thomasson," 
she said. - . 

Both sides agreed that an accel­
erated hearing "schedule puts the 
Thomasson case first in line be­

fore the Supreme Coiii-t, if the los­
ing party in the 4th Circuit's opin­
ion decides to appeal. 

"The impact of this could well 
mean that this case will end up at 
the Supreme Court within.a year," 
Ms. Benecke said. 

At the center of the dispute is a 
policy created by the Pentagon 
and White House in a compromise 
with Congress, whjch thwarted 
Mr. Clinton's bid to completely lift 
a 50-year-old ban on homosexuals 
in the military. 

The new regulation allows 
homosexuals to serve as long as 
they keep their status private. 

Ms. Benecke said she believes 
the court has a problem with that 
key tenet. 

"This is a circuit that has very 
strong opinions on the books pro­
tecting freedom of speech," she 
said. " I think they found it trou­
bling the government is trying to 
regulate Lt. Thomasson's honest 
admission of who he is, when simi­
lar restrictions are not placed on 

. heterosexuals." 
Ms. Wells-Petry, who has filed a 

written argument on behalf of the 
Family Research CouncU, said she 

- wants the court to strike down 
"don't ask, don't teU" but leave in 
place the 1993 law that spawned it. 
She contends the White House did 
not heed Congress' intent in writ 
ing the policy 

"It's our view that the law enacts 
the military's long-standing pol­
icy," she said. "And that long­
standing ban has survived consti­
tutional challenges every which 
way. We don't need to reinvent the 
wheel here." 

The Thomasson case is not the 
first time the'^jwlitically charged 
issue has caused unuski maneu­
vering by a high federal court. 

Last year, conservative judges 
on the U.S. Court of Appeals for the 
District overruled the Justice De­
partment and decided to conduct 
an "in banc" hearing in a case dis 
puting the regulation that was re 
placed by "don't ask, don't tell." 

Gay-rights unit joins VMI fight 
Many puzzled by group's role in Supreme Court case 
By Frank J. Murray 
THE WASHINGTON TIMES 

Virtually every organized wom­
en's group from lesbians to labor 
unionists has given the Supreme 
Court its opinion of efforts to end 
the all-male rule at Virginia Mih-
tary Institute. 

While "friend of the court" f i l ­
ings by. interest groups are rou­
tine, the National Gay and Lesbian 
T ŝk Force's involvement in a case 
with ,no homosexuality issue piiz-
zles even the most avid legal rights 
activists within the community. 

In a search for the first Su­
preme Court victory, on the merits 
of a major case directly-involving -
homosexuality, the activist com­
munity is focusing more on the 
Colorado Amendment 2 case to be 
argued Oct. 10. The agenda the. 
community is pushing includes in­
cluding single-sex marriage, em­
ployment benefits for unmarried 
spouses, and adoption of children 
by homosexuals. 

Robin Kane, media director for 
the National Gay and Lesbian T ŝk 
Force, said her organization was' 
invited to join the VMI case and 
did so because of concerns about 
militan- .discrimination against 
homosexuals, even though that is­
sue has not emerged in the VMI or 
the related Citadel case. 

' Beatrice Dohm, legal director 
for Lambda, an active litigator in 
other cases; said,her group was 
not asked, to join the VMI case. 
While Lambda opposes all dis­
crimination. Miss Dohm said, "the 
question is whether we have an or­
ganizational mandate to advance 
the rights of women, apart from 
the struggle of lesbians and gay' 
men." 

David M. Smith, communica­
tions director for the .Human 
Rights Campaign Fund, which de­
scribes itself as the "the largest 
national lesbian and gay political 
organization," said his organi­
zation is aiming its efforts, else­
where. 

"We don't have enough re­
sources," he said. 

He denies his organization par­
ticipated in the lower courts on the 
VMI and Citadel cases and says 
court records listing the Human 
Rights Campaign Fund as'an 
amicus curiae in those appeals are 
wrong. 

• "According to everybody here, 
we have not filed in either one of 
those cases, but, stepping away 
from our lack of official involve­
ment in this case,' we do believe 
there, are unfortunate commonal-
ities.in discrirtiination whether it's 
based on race,-sexual orientation 
or gender, and we oppose all forms 

of discrimination," Mr. Smith said. 
VMI spokesman Mike Strickler 

said the school has no organized 
homosexual groups among its 75 
or so clubs and organizations in a 
student body of 1,300 young then 
studying to be "citizen-soldiers." 

l iking the unusual step of join­
ing a Supreme Court case with no 
homosexuality angle, the National 
Gay and Lesbian Task Force 
signed onto a friend-pf-the-court 
brief along with Jewish woinen, 
black women, working women's 
groups and a raft of feminist orga­
nizations. 

Other' groups involved in this 
case include the National Women's 
Law Center, the American Associ-, 

• ation of University Women, the 
Center for Women Policy Studies 
and the National Organization for 
Women. 

The high court is expected to 
decide by Oct. 2 whether to hear 
the case, in which it is being asked 
to decide if "substantiviely compa­
rable" goals and benefits of an all-
female program at Mary Baldwin 
College remedy VMI's exclusion 

-of women from its tax-assisted 
training regimen. 

The justices could postpone a 
decision for a few weeks to incor­
porate similar petitions involving 
The Citadel and its companion 
school, Convei-se College. 



Roberts regroups on farm 
House, Senate agriculture panels face 

-reform bill 
deadlines soon 

By David R. Sands 
THE WASHINGTON TIMES 

Out on the back 40, they're stuck 
on square 1. 

The House and Senate agricul­
ture committees face tight dead­
lines this week as they struggle to 
find billions of dollars in cuts to 
farm programs to ineef GOP 
balanced-budget goals. 

Having been rebuked last week, 
House Agriculture Committee 
Chairman Pat Roberts of KanSas 
met yesterday with dissident fel­
low Republicans on his panel and 
with farm lobby groups who 
helped scuttle his proposed re­
write of farm-support programs 
dating back to the Great Depres­
sion. 

"The ball's in the chairman s 
court. It's his committee," said a 
spokesman for Rep. Larry Com-
best of Tfexas, one of fo\ir Repubh-

. cans on the panel who joined 
Democrats to defeat the Roberts 
bill. 

Mr. Roberts met with Mr. Com-
biest and committee Vice Chair­
man Bill Emerson, Missouri Re­
publican, yesterday for more than 
an hour seeking a compromise 
that all committee Repubhcans 
can support. Democrats, joining 
the Clinton administration in ob­
jecting to the extent of the cuts in 
farm programs, have unanimously 
rejected the Roberts bill. ' 

If the panel cannot produce by 
Friday the $13.4 billion in savings 
through 2002 required by the 
balanced-budget blueprint, the job 
could be done for them by the bud­
get and rules panels. 
~ Senate Agriculture Committee 
Chairman Richard G. Lugar, Indi-

, Richard Lugar 

ana Repiiblican, will try to do to­
morrow what Mr. Roberts could 
not do last week. Mr. Lugar has 
embraced Mr. Roberts' "Freedom 
to Farm" reform bill but faces 
staunch oppositio.n. from Sen. 
Thad Cochran, Mississippi Repub­
lican. , . ^ 

Mr. Roberts' bill would oner 
farmers guaranteed but gradually 
shrinking payments over the next 
seven years while boosting their 
ability to grow whatever the mar­
ket demands. The biU would end 
the long-criticized practice of pay­
ing fanners not to plant but also 
calls for a set amount of govern­
ment subsidies even in boom 
years, a major point of criticism. 

Mr. Roberts ha? pitched the deal 
as the best farmers will get in the 
current Congress, with guaran­
teed money in the bank to help 

them in transition to a more 
market-oriented system. 

Mr. Combest and Mr Emerson 
produced a rival bill that leaves 
most farm subsidies in place but 
produces savings by increasing 
the amount of acreage not covered 
by federal supports from 15 per­
cent to 30 percent. 

Cotton and ricfe growers, who 
fear new planting-flexibility 
guidelines in Mr. Roberts' bill will 
swamp markets and cut profits, 
have lobbied hard against the bill. 
Whether Mr. Lugar will have more 
success, is not clear, with the Sen­
ate draftiiig already having been 
delayed once. 

Two of the most vocal farm pro­
gram opponents iti the House — 
Rep. Dick Ziminer, New Jersey 
Republican, and Rep. Charles E. 
Schumer, New York' Democrat — 
urged just that course in a Sept. 21 
letter to House Speaker Newt 
Gingrich, Georgia Republican. 
Last week's "inaction makes clear 
that the Agriculture Committee 
will not report sweeping reform in 
farm programs " they wrote. 

Keith Heard, senior vice pres­
ident for policy at the National 
Com Growers, responded: "We 
knew Representative Schumer 
didn't know anything about farm 
programs. We didn't know he 
didn't understand the legislative 
process as well. You can't take a 
snapshot of what happened one 
night and condemn the whole in­
dustry." 

. House Agriculture Committee 
Republicans aim to keep trying. 
Mr. Roberts has set a GOP-
members-only private caucus for 
tomorrow with the full committee 
reconvening Thursday or Friday 

Crime, immigration 
feel Wilson's venom 
California governor on N.H. swing I 

By Joseph Daniel McCool 
SPECIAL TO THE WASHINQTON TIMES 

BEDFORD, N.H. — Taxpayers 
should be empowered to force the 
government to spend more money 
fighting'crime and prosecuting as 
adults juveniles as young as 14 
who commit serious crimes. Re­
publican presidential hopeful Pete 
Wilson said during weekend cam­
paign stops. 

The California governor, who 
was the first governor to sign a 
"three strikes" law against violent 
criminals, proposes placing a 
checkoff box on federal tax re­
turns so taxpayers may decide to 
return more federal revenues to 
their states to put more police on 
the streets. 

Mr. Wilson said he woiild not 
block such funding if a community 
wanted to use it to establish a mid­
night basketball league, a compo­
nent of President Clinton's crime 
bill that was criticized by Repub-

: licans. 
" I would rather have the [local] 

chief making that decision than 
some distant comminee chair­
man" in Washington, he said. 

For Mr. Wilson, one of nine GOP 
presidential candidates to open a 
campaign office in this first-in-
the-natioti primary state, now is 
the time to bring his ideas on 
crime,' illegal - immigration, and 
the need for welfare and health 
care reform to New Hampshire 
voters. 

"The most precious resource 
that a campaign has, I'd say even 
more precious than money, is the 
time of the candidate. So we intend 

to spend a lot of time here and not : 
in Iowa," Mr. Wilson said after a , 
breakfast meeting with state legis­
lators and business leaders. 

"The Iowa caucus occurs in a 
state with 2'/2 times New Hamp­
shire's population, but only 80,000 
people actually vote," Mr. Wilson 
said. 

"Here, because there,is a geo-. 
graphically small state and be­
cause of the tradition of its being 
the firstTin-the-nation. primary, 
there's a very high level of interest. 
. . . My -themes seem to resonate 
with the people in this state." 

A steadfast opponent of affirm­
ative action and the illegal immi­
gration that saps nearly 9 percent 

^ of Califorriia's general fund, Mr. 
' Wilson has pledged to end all race-
based hiring and to strengthen 
border patrols.' 

On the issue of economic policy, 
Mr. Wilson said: "We need to both 
cut taxes and cut spending. That is 

. what will provide the boost for in-, 
vestment in private-sector job cre­
ation." 

lb bring those views to voters, 
the Wilson camp is moving cam­
paign workers from California to 
the "forward battle areas" of New 
Hampshire, Florida, Arizona,and 
New York. ' 

"We are restnicturing, as sev­
eral of the campaigns have done 
already," Mr. Wilson said. "We're 
doing <.what a good company does 

. — they downsize to be effective. 
We will mostly be moving people 
east, but we will be reducing the 
size of our Sacramento operation." 
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NICKERSON, D i s t r i c t Judge: 

P l a i n t i f f s , s i x members of the United States Armed 

Services (the Services) who have stated that they are 

homosexual, brought t h i s action f o r an order (1) 

declaring i n v a l i d under the F i r s t and F i f t h Amendments 

Section 571 of the National Defense Authorization Act 

. f o r the Fiscal Year 1994, 10 U.S.C. § 654 (the Act), 

concerning a new policy as t o homosexuals, and the 

directives issued under the Act (the Directives), and 

(2) enjoining the government from enforcing the Act and 

the Directives. 

This court has j u r i s d i c t i o n vmder 28 U.S.C. §§ 

1331 and 1346. Venue l i e s here under 28 U.S.C. §. 1391. 

On A p r i l 4 and May 9, 1994, t h i s court on 

p l a i n t i f f s ' motions p r e l i m i n a r i l y enjoined defendants 

from enforcing the Act and the Directives against 
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plaintiffs based on their statements of sexual 

orientation. Able v. U.S.. 847 F. Supp- 1038 (E.D.N.Y. . 

1994); Able v. U.S.. No. 94 CV 0974 (E.D.N.Y. May 9, 

1994). 

On September 14, 1994, this court granted 

defendants' motion to dismiss the complaint as to 

plaintiffs' intimate association, vagueness and 

overbreadth claims, but denied defendants' motion to 

dismiss the first amendment and equal protection 

claims, fifcifi v. U.S.. 863 F. Supp. 112 (E.D.N.Y. 

1994). 

'"while the motion to dismiss was pending, 

defendants appealed the court's preliminary injunction 

orders pursuant to 28 U.S.C. S 1292(a)(1), On January 

3, 1995, the Court of Appeals for the Second Circuit 

remanded the case, holding that this courl: had not 

applied the proper "preliminary injunction standard and 

ordering consolidation of a preliminary injunction 

hearing with a t r i a l on the merits of the permanent 

injunction. The Court of Appeals directed that "[tlhe 

preliminary injunction orders shall remain in effect 

until March 31, 1995 upon which date they shall expire 

unless reentered by the district court following a 
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t r i a l on the merits. . . ^ i l a v, U.S.. 44 F.3d 128, 

133 (2d Cir. 1995) (per curiam). 

On March 6, 1995, this court held that under the 

pleadings plaintiffs lacked standing to claim that (1) 

the Act violates their right to expressive association, 

(2) subsection 654(b)(1) violates their rights to free 

expression and equal protection, and (3) svibsection 

654(b)(3) violates their right to equal protection. 

Able V. U.S.. No. 94 CV 0974 (E.D.N.Y. Mar. 6, 1995). 

From March 13 to March 16, 1995 che court tried 

the merits of plaintiffs' remaining claims. 

THE GENESIS OF THE ACT 

On January 29, 1993 President Clinton directed 

then Secretary of Defense Les Aspin to submit a draft 

executive order "ending discrimination 'on the basis of 

sexual orientation in determining who may serve" in the 

Services, in a manner "consistent with the high 

standards of combat effectiveness and unit cohesion our 

Armed Forces must maintain." Memorandum from President 

Clinton to the Secretary of Defense (Jan. 29, 1993), 

Ex. PX-21. 

On July 19, 1993, Secretary Aspin announced a new 

policy as to the service of gay men and lesbians in che 
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Services, stating that "sexual orientation is 

considered a personal and private matter . . . and i s 

not a bar to service entry or continued service unless 

memifested by homosexual conduct." Memorandum from 

Secretary Aspin to the Secretaries of the Army, Navy 

and Air Force and che Chairman of the Joint Chiefs of 

staff (Jul. 19, 1993), Ex. PX-180. 

From March through late July 1993 the Armed 

Services Committees of the House and Senate held piiblic 

hearings on the matter. Secretary Aspin presented the 

administration's new policy to the Senate Armed 

Services Committee on July 20, 1993. 

Both Committees issued reports recommending 

legislation practically identical to what i s now the 

Act, which became effective November 30, 1993. The 

Directives became effective February 28, 1994. On 

March 15, 1994, the'United States Coast Guard announced 

its policy on homosexual conduct "in lock step" with 

that of the other military services. Memorandum from • 

Secrecary Of Transportation Federico Pefla to the 

Commandant, United States Coast Guard (Mar. 15, 1993), 

Ex- JX-13 at p. B301327. 
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THE ACT AND THE DIRECTIVES 

Section 654, e n t i t l e d Policy Concerning 

Homosexuality i n the Armed Forces, contains i n 

subsection (a) " f i f t e e n findings" that say, among other 

things: 

(6) Success i n combat requires m i l i t a r y units 
that are characterized by high morale, good order 
and d i s c i p l i n e , and u n i t cohesion. 

(13) The p r o h i b i t i o n against homosexual conduct i s 
a long-standing element of m i l i t a r y law that 
continues t o be necessary i n the unique 
circumstances of m i l i t a r y service. 

(14) The armed forces must maintain personnel 
policies that exclude persons whose presence in 
the armed forces would create an unacceptable risk 

" to the armed forces' high standards of morale, 
good order and discipline, and unit cohesion that 
are the essence of military capability. 

(15) The presence i n the armed forces of persons 
who demonstrate a propensity or in t e n t to engage 
i n homosexual acts would create an unacceptable 
r i s k t o the high standards of morale, good order 
and d i s c i p l i n e , and u n i t cohesion'chat are the 
essence of m i l i t a r y capability. 

Subsection (b), s e t t i n g f o r t h the Act's policy, 

states, i n substance, that a member "shall be 

separated" from the Services i f one or more of the 

following three findings i s made: 

(1) The member i s found to have engaged, 

attempted to engage, or s o l i c i t e d another to engage, i n 

homosexual acts, unless che member has demonstrated, . 
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among other things, that "such conduct" departs from 

the member's usual behavior and he or she "does not 

have a propensity or intent to engage in homosexual 

acts." 

(2) The member "has stated that he or she is a 

homosexual or bisexual or words to that effect," imless 

"there is a further finding" .made in accordeuice with 

regulations that "the member has demonstrated that he 

or she is not a person who engages in, attempts to 

engage in, has a propensity co engage in, or intends to 

engage in homosexual acts." 

(3) The member has married or attempted to marry 

someone of the same sex. 

Subsection (f) contains definitions. "Homosexual" 

includes "the terms 'gay' and 'lesbian'" and means a 

person who engages, attempts to engage, has a 

"propensity" to engage, or "intends" to engage, in 

homosexual acts. The term "homosexual act" means any 

bodily contact between memlsers of the same sex to 

satisfy sexual desires or any such contact that a 

reasonable person would understand to "demonstrate a 

propensity" or "intent" to engage in such an act. 

The Act does not define the word "propensity." 
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On December 21, 1993 Secretary Aspin issued a 

memorandum and Directives concerning the implementation 

of the new policy. Memorandum from Secretary Aspin to 

the Secretaries of the Military Departments et al. 

(Dec. 21, 1993), Ex. JX-4. They provided that an 

applicant to become a member will not be asked about 

his or her sexual orientation, that "homosexual 

orientation i s not a bar" to "service entry or 

continued service," but that "homosexual conduct" i s . 

Such "conduct" includes not only homosexual "acts" but 

also a statement by a member or applicant that 

"demonstrates a propensity or intent to engage" in such 

acts. A statement that demonstraces the "propensity" 

will thus require separation unless the member rebuts a 

presumption that he or she engages or intends to engage 

in "homosexual acts" or has a "propensity" to do so. 

Directives 1332.14, 1332.30, & 1304.26, Exs. JX-6, JX-

7, & JX-9. 

As examples of statements giving rise to the 

presumption the Directives include "I am a homosexual," 

"I am gay," "I am" a lesbian," and "I have a homosexual 

orientation." Id. The Directives purport to 

distinguish homosexual "orientation" from homosexual 

"propensity," defining homosexual ',"orientation" as "an 
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abstract sexual preference for persons of a particular 

sex," and homosexual "propensity" as evidencing "a 

likelihood that a person engages in or will engage in" 

homosexual acts. Ida. 

The Directives go on to say that "a statement 

. . . demonstrat [ing] a propensity or intent to engage 

in homosexual acts i s grounds for separation not 

because i t reflects the member's sexual orientation, 

but because the statement indicaCes a likelihood that 

the member engages in or will engage in homosexual 

acts." Id. 

The Directives do not explain how an "orientation" 

means an "abstract preference" i f not revealed but i f 

admitted becomes evidence of a "likelihood" to commit 

acts, a likelihood that requires discharge. 

THE ISSUE BEFORE THE COURT 

The six plaintiffs have "stated" in their 

complaint that they are "homosexuals." That is the 

only thing that they have done that is now before the 

court. Under the state of the pleadings the court thus 

does not consider the case to draw into question the 

validity of any subsection of the Act other than 

(b) (2) . 
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Subsection (b)(2) has two aspects pertinent to 

this case. I t provides for the discharge of a member 

because he or she (1) has made a "statement" and (2) 

the statement is of his or her status, that is, his or 

her "propensity." 

Plaintiffs urge that subsection (b)(2) is invalid 

both under the First Amendment and the equal protection 

component of the due process clause of the Fifth 

Amendment. 

THE LEqiSLMIVE PPRPQgE 

"Before addressing the constitutional validity of 

subsection (b) (2) the court looks to the text of the 

entire Act to determine the end to which the Act is 

directed. 

The Act says that i t s objective i s to reach 

"homosexual conduct," that i s , "homosexual acts" as 

they are defined i n the Act. Thus finding ,(13) in 

subsection (a) says that the "prohibition against 

homosexual conduct" i n the m i l i t a r y is "necessary." 

Finding (15) indicates that the prohibition against 

such conduct is so necessary that even those who have a 

mere "propensity" to engage i n that conduct must be 

discharged from the military, becaiipe their status as 
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homosexuals makes i t l i k e l y that they w i l l commit 

homosexual acts. 

The statement " I am a homosexual" or " I have a 

homosexual propensity" i s thus prohibited by the terms 

of the Act not because the statement i t s e l f causes harm 

but because one can infer from i t that the speaker w i l l 

do harmful things, namely, commit "homosexual acts" 

injurious to "morale, good order and discipline, and 

unit cohesion." 

THE FIRST AMENDMENT 

The free speech clause of the First Amendment 

reads: "Congress shall make no law , . . abridging the 

freedom of speech." 

The f i r s t question for Che courc i s whecher the 

government may under Che First Amendment prohibit a 

member of the Services from stating that he or she is a 

homosexual, that i s , that he or she has an innate 

feeling within that indicates the status of a 

homosexual. 

Pla i n t i f f s ' statements that they are homosexual 

constitute "speech," and important, not t r i v i a l , 

speech. The First Amendment recognizee the value of 

speech not only as an instrument,'that ia, a mechanism 
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by which ideas may be exchanged, but also as an 

expression of personal dignity and integrity. Speech 

is worthy of First Amendment protection not only when 

it contributes to the "marketplace of ideas" or assists 

in the search for "truth," but also when i t articulates 

"the premise of individual dignity and choice upon 

which our political system rests." Cohen v. 

California. 403 U.S. 15, 24, 91 S. Ct. 1780, 1788 

(1971) . "Those who won our independence believed that 

che final end of Che SCaCe was Co make men free Co 

develop cheir faculcies. . . . They valued libercy 

boch^as an end and as a means." Whitney v. California. 

274 U.S. 357, 375, 47 S. Ct. 641, 648 (1927) (Brandeis, 

J., joined by Holmes, J., concurring). 

Plaintiffs have done no more than ac)OTowledge who 

they are, that is , their status. The Speech at issue 

in this case implicates the First Amendment value of 

promoting individual dignity and integrity, and thus i s 

protected by the First Amendment from efforts to 

prohibit i t because of its content. 

Regulation of the content of speech that involves 

First Amendment concerns is presumed invalid. See 

R.A.V. v. City of St. Paul, ---U.S. 112 S. 

Ct. 2538, 2542 (1992); Simon & Schuster. Inc. v. 
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York Crime VietimR Bd.. 502 U.S. 105, 116, 112 S. Ct. 

501, 508 (1991). The government may regulate i t s 

content only upon a showing that such regulation 

promotes a "compelling interest" and that the 

government has chosen "the least restrictive means" to 

further the interest. Sable Communications of 

California. Inc. v. F.C.C.. 492 U.S. 115, 126, 109 S. 

Ct. 2829, 2836 (1989). 

The court recognizes that the judgments of 

Congress and the military with regard to military 

affairs are entitled to substantial deference, and that 

courts "lack the con^etence" to make policy decisions 

in the military context. Bss. Goldman v. Weinberger, 

475 U.S. 503, 507, 106 S. Ct. 1310, 1313 (1986), 

RoBtker v. Goldberg. 453 U.S. 57, 65, 101 S. Ct. 2646, 

2652 (1981). But that does not mean Chat courts are 

not competent or should abdicate their responsibility 

to review the constitutionality of military decisions. 

"When Congress' exercise of one of its enumerated 

powers clashes with those individual liberties 

protected by the B i l l of Rights, i t is [the courts'] 

'delicate and difficult task' to determine whether the 

resulting restriction on freedom can be tolerated," 
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United States v. Robel. 389 U.S. 258, 264, 88 S. Ct. 

419, 424 (1967)(citations omitted). 

A court need not determine the wisdom of a 

particular military policy in order to determine 

whether that policy conflicts with the Constitution. 

Even in the military context, regulation of speech 

based on content survives constitutional scrutiny only 

i f i t i s "no more than [what is] reasoncibly necessary 

to protect [a] substantial government inceresC." SZSHU 

V. Glines. 444 U.S. 348, 355, 100 S. Ct. 594, 600 

(1980) . 

A 

Defendants argue that subsection (b)(2) does not 

offend the First Amendment because the subsection i s 

ultimately directed solely at the prohibition of acts 

and gives members who reveal their homosexual 

"orientation" an opportunity to rebut the presumption 

that a memljer with such an "orientation" will either 

commit undesirable acts or has a "propensity" to commit 

such acts. 

In advancing" this argument, defendants reject old 

myths previously offered to justify a ban on service by 

homosexuals. 
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From the early 1920's through the 1970's, 

homosexuals were deemed unfit for service because 

homosexuality was considered a "mental illness" or a 

"personality disorder." See Prepared Statement of Dr. 

David F. Burrelli, S. Hrg. 103-845, Ex. JX-1 at pp. 13-

14. In 1982, the Department of Defense issued a policy 

mandating dismissal of homosexuals in part "to prevent 

breaches of security" that presumably would arise i f a 

closeted homosexual were blaclcmailed. Sss. ;Ld. at p. 

15. Even as recently as 1993, some proponents of 

retaining the complete ban testified that such a policy 

was necessary because homosexuals are more likely, as a 

group, "to spread infectious diseases such as hepatitis 

and syphilis." See Statement of Col. John Ripley, 

H.A.S.C. Hrg. 103-18, Ex. JX-2 at pp. 89-90. 

The legislative record shows that Che AcC and Che 

Direccives are noc premised on these beliefe. 

Defendants do not contend that the new policy was 

enacted in response co a finding that gay men and 

lesbians have physical or psychological defects 

rendering them unfit to serve, pose security risks, or 

are more likely than heterosexuals to violate a code of 

conduct or other rules generally. See Defendants' 

Responses to Plaintiffs' Requestsfor Admission, Ex. 
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PX-13 at pp. 5-8. Indeed, defendants admit that 

Congress "clari f i e d that the proscription on service 

has nothing to do with ujijustified assumptions that 

homosexuals are not just as capable physically, 

mentally and psychologically to serve in the United 

States military as heterosexuals." Transcript of 

Defendants' Closing Statement at p. 256. 

High-ranking administration officials and military 

officers certified the demonstrated ability of 

homosexuals to serve competently and conscientiously. 

Secretary Aspin, i n presenting the administration's new 

poliTry, testified to the Department of Defense's 

recognition "that homosexuals have served with 

distinction in the Armed Forces." S. Hrg. 103-845, Ex. 

JX-1 at p. 702. General Norman Schwartzkopf noted that 

"homosexuals have served in the past and have done a 

great job serving their country." S, Hrg. 103-845, Ex. 

JX-1 at p. 612. Major Kathleen Bergeron affirmed that 

in her experience, homosexuals who eventually had been 

separated "had an honorable record and served with 

distinction." S.-Hrg. 103-845, Ex. JX-1 at p. 612. 

General Colin Powell, discussing the arguments of those 

who believe that homosexuals should be allowed openly 

to serve, stated that "[t]hey note.correctly that 
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homosexuals have privately served well i n the past and 

are continuing to serve well today." S. Hrg. 103-845, • 

Ex. JX-1 at p. 707. 

Thus, the government, including Congress, believed 

that the admission of homosexuals into the Services did 

not pose an uncontrollable risk that they would commit 

acts inherently dangerous to morale, good order and 

discipline, and unit cohesion, and manifested that 

belief by allowing homosexuals to enter the Services. 

The government's confidence was j u s t i f i e d by the 

fact that bver the years thousands of homosexuals have 

served i n Che Services ably and honorably before che 

Acc became law. By Che Cime Che Act was passed, the 

old myths had f i n a l l y been abandoned. 

But despite i t s recognicion chac homosexuals do 

noC by Cheir nature pose a risk Co Che milicary mission 

or lack compeCence as soldiers, Che govemmenc elecCed 

CO allow Chem co j o i n and remain in Che Services only 

on che condiCion Chac they remain silent regarding 

their status. The government j u s t i f i e d this condition 

by saying that i t needed to use a statement of 

orientation as evidence of a likelihood to engage i n 

prohibited acts i n order to forestall the commission of 

such acts. 



18 

To presume from a person's status that he or she 

will commit undesirable acts i s an extreme measure. 

Hitler taught the world what could happen when the 

government began to target people not for what they had 

done but because of their status. 

Thirty three years ago the Supreme Court held i t 

was cruel and unusual punishment prohibited by the 

Eighth Amendment to subject an admitted narcotics 

addict to a misdemeanor prosecution on the theory that 

his addiction justified an inference that he had 

possessed or in the future would possess drugs. 

Robinson v. California. 370 U.S. 660, 82 S. Ct. 1417 

(1962). See also Powell v. Ifixafi, 392 U.S. 514, 543, 

88 S. Ct, 2145, 2159 (1968) (Black, J., concurring) 

("Punishment for a status i s particularly obnoxious, 

and in many instances can reasonably be called cruel 

and unusual, because i t involves pxinishment for a mere 

propensity, a desire to commit an offense; the mental 

element is not simply one part of the crime but may 

constitute a l l of it.") 

Robinson's status as a narcotics addict was self-

acquired. How much worse i t ie to infer the commission 

of acts from one's homosexual status, which may well be 

acquired at birth or in early chiidhood. See John C. 
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Gonsiorek and James D. Weinrlch, eds.. Homosexual̂ t̂ y; 

Research Implications for Public Policy 2 (1991). 

Defendants recognized that a policy mandating 

discharge of homosexuals merely because they have a 

homosexual orientation or status could not withstand 

judicial scrutiny. As Jamie Gorelick, Counsel to the 

Department of Defense, stated at the Senate hearing: 

"The reason we do not discharge people because we 

believe chem to have a homosexual orientation is 

because in 1981 i t was recognized that i f we did have a 

status-based as opposed to a conduct-based rule, that 

i t would be vulnerable to the courts." S. Hrg. 103-

845, Ex. JX-1 at p. 777. 

Defendants therefore designed a policy that 

purportedly directs discharge based on "conduct," and 

craftily sought to avoid the First Amendment by 

defining "conduct" to include statements revealing 

one's homosexual status. To say "I have a homosexual 

orientation," a mere aclcnowledgment of status, is thus 

transmogrified into im admission of misconduct, and 

misconduct that the speaker has the practically ' 

insurmountable burden of disproving. 

As noted above, the Directives purport to 

distinguish between homosexual "orientation" and 
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homosexual "propensity," defining the former as the 

quality of having an "abstract sexual preference for 

members of the same sex" and the latter as the quality 

of having such a preference that presumably is 

sufficiently concrete to indicate a "likelihood" that 

the preference will be acted upon. 

The court regards the definition and treatment of 

these terms to be nothing less than Orwellian. 

Although the Act and the Directives are written in such 

a mzumer as to give the impression Chac chere is a 

principled discinccion becween che cwo characceriscics, 

only a brief critic[ue will demonstrate that in practice 

no such distinction exists. 

• Neither the Act nor the Directives explain how to 

differentiate an "orienCaCion" from a "propensicy," 

alchough Che Act's avowed policy to insure chac 

"homosexual orientation" not be treated as a "bar" to 

service would seem to make such differentiation 

crucial. Those who formulated the policy testified 

that any distinction between the two is merely 

"hypothetical," Testimony of Counsel Gorelick, S. Hrg. 

103-845, Ex. JX-1 at p. 800, and the Directives, as 

decreed by Congress, equate a statement of 

"orientation" with an admission of at least a 
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propensity." Sag Directives 1332.14 t 1332.30, Exs. 

JX-6 & JX-7, and S. Rep. 103-112, Ex. JX-15 at p. 294. . 

These facts seem to the court to be powerful 

evidence that despite t h e i r semantic gymnastics, 

defendants themselves did not perceive a difference 

between the two. Plainly they intended that the 

articulation of a mere "orientation" be sufficient to 

i n i t i a t e a discharge proceeding. Thus, one who does no 

more than express an "orientation" is faced with the 

prospect of somehow showing that he or she does not 

have a "propensity" to engage i n prohibited acts i n 

order to avoid discharge. 

Tho word "propensity" i s generally understood and 

defined to mean a "natural inclination" or an "innate 

or inherent tendency." Webster*g Third New 

International Dictionary 1817 (1986); see also Random 

House Dictionary of the English Language 1152 (1966) . 

"Innate" means "existing i n one from b i r t h " or 

"inborn." Random House at 733; see also Webster's at 

1165. 

Defendants make much of the opportunity to rebut 

the presumption of propensity. But that opportunity is 

an ignis fatuus. Neither the Act nor the Directives 

suggest how one who is born with an innate tendency, an 
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"orientation" or a "propensity,* to commit a homosexual 

act can prove that he or she does not have such an 

orientation or propensity. Furthermore, the testimony 

at the Senate hearing shows that a member who admits to 

a homosexual orientation has only a "hypothetical" 

chance to escape discharge. 

As stated by Ms. Gorelick, the rebuttable 

presumption places a "very high burden" on che member, 

and i n a siCuation where "someone made che scaCement 

[of homosexuality] knowingly and was not drunk or had 

noc lose his or her mind," i t would be "very unlikely" 

that the burden could he overcome by the member's 

assertion that he or she does not engage or have a 

propensity to engage i n prohibited acts.- S. Hrg. 103-

845, Ex. JX-1 at p. 772. Indeed, Ms. Gorelick 

t e s t i f i e d that even i f the speaker complecely 

disclaimed his or Her aclcnowledgemenC of his or her 

sexual orientation, asserting that " I was 

misunderstood, I did not mean i t , i t was a joke," that 

disclaimer would only "hypothetically suffice" to rebut 

the presumption. Id. 

Thus, the policy treats a statement of homosexual 

orientation as proof of the caae. Once such a 

statement is made, the speaker is'.judged g u i l t y u n t i l 
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proven innocent of committing misconduct the government 

considers so threatening to the military mission that a . 

member may be discharged for i t . This seems to the 

court a rather draconian consequence of merely 

admitting to an orientation that Congress has 

determined to be innocuous. 

Defendants point to three isolated instainces where 

Navy members have been able to escape discharge despite 

having stated that they were homosexual as evidence 

that che AcC does noC punish expressions of homosexual 

orienCaCion but merely uses them as evidence in an 

effort to preclude the commission of prohibited acts. 

See Administrative Bd. Records Nos. 13, 15, & 16, Exs. 

DX-1, DX-2, & DX-3. 

An examination of the records (such as they are) 

of these proceedings shows that the results were 

aberrations stemming from a dysfunctional application 

of the policy. In one, the member had said "she 

thought she might be gay," In another, the member had 

stated "I'm kind of confused about my sexual 

preference." And in the third the member had- said he 

was homosexual only in what he thought was a 

confidential session with a Navy counselor who tried to 
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make him "comfortable" and "as free as possible" so as 

to get to the "root" of the member's problems. 

In each of these cases, the member stated at the 

discharge hearing that he or she was gay, but was 

apparently able to escape discharge by stating that he 

or she had not engaged' and did not intend to engage in 

"homosexual acts." But Congress' specific intent was 

that "a member cannot rebut the presumption simply 

through a promise to adhere to military standards of 

conduct in the future, nor can the member rebut the 

presumption by a statement to the effect that he or she 

has a propensity towards homosexuality but has not 

acted on i t . " S. Rep. 103-112, Ex. JX-15 at p. 294. 

These three atypical results are obviously 

aberrations that cannot be taken to show that the Act 

holds out any realistic opportunity to rebut the 

presumption. 

The plain fact is that subsection (b)(2) burdens 

speech based solely on i t s content by subjecting the 

member to a discharge process in which the member has 

only at best a hypothetical chance to escape 

separation. The Act works to discharge or subject to 

discharge proceedings members who possess no more than 

an "orientation" regardless of whether they have 
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engaged in or demonstrated a likeliliood of engaging in 

prohibited acts, and thus reaches speech that does not . 

indicate acts. 

This court concludes that under the First 

Amendment a mere statement of homosexual orientation is 

not sufficient proof of intent to commit acts as to 

justify the initiation of discharge proceedings. 

B 

In this court defendants argued something not even 

mentioned in the fifteen findings of Che AcC. In 

subsCance, Chey conCended thaC a majoricy of Che 

hecerosexuals in Che Services would noC, for a variecy 

of reasons, like Co know chac chere were homosexuals 

serving wiCh Chem and ChaC Chis would resulc in a 

serious deCrimenC Co "unic cohesion." DefendanCs now 

say Chac the Services are juscifled in deferring Co 

Chis feeling of hecerosexuals by imposing silence on 

homosexuals. 

Defendancs' advancemenc of Chis alCemative theory 

to justify the Act indicates that, once Congress 

decided to try to get a l l known homosexuals out of the 

Services, the chief concern was to draft legislation to 

insure that the enactment would survive judicial 

review, gee also Testimony of Counsel Gorelick and 
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Gen. Jolin P. Otjen, S. Hrg. 103-845, Ex. JX-1 at pp. 

775-78, 812-21, 829-30. The Committee hearings show 

that legal counsel thought the best way to do this was 

to pretend that the concern was over, not the mere 

presence of homosexuals in the Services, but their 

potential acts. According to counsel, i f the Act 

provided forthrightly that open homosexuals shall be 

banned because heterosexuals will not stand for them, 

i t would be vulnerable under the Constitution of the 

United SCaCes. SSS. Testimony of Counsel Gorelick, S. 

Hrg. 103-845, Ex. JX-1 ac p. 777. 

So Che lawyers evolved Che Byzancine and complex 

provisions described above. The Acc was designed to 

say nothing about heterosexual animosity towards 

homosexuals. The Act's fifteen findings avoid using a 

single word about heterosexuals, and f a i l to say what, 

i f any, effect the reactions of heterosexuals may have 

on unit cohesion. 

Those who opposed the removal of the total ban on 

homosexuals and testified at the hearings were more 

candid. They said that the concern was with the 

potential reaction of heterosexuals if Chey knew who 

were the homosexuals serving with them. 
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Although the Act's findings are silent as to the 

response of heterosexuals to the presence of )cnown 

homosexuals in the Services, the court will analyze the 

Act as if i t said that a statement of homosexual status 

was in itself an evil because heterosexuals would not 

like to hear i t and would react so as to damage unit 

cohesion, fififi Weinberger v. Wiesenfeld, 420 U.S. 636,. 

648 n.l6, 95 S. Ct. 1225, 1233 n.l6 (1975) (courts need 

not "accept at face value assertions of legislative 

purposes, when an ex8unination of the legislative scheme 

and i t s history demonstrates Chat Che asserted purpose 

could not have been a goal of the legislation") . 

There certainly was much testimony at the 

Committee hearings, particularly from generals and 

other high-ranking officers, opposing any lifting of 

the ban on homosexuals because of the expected 

reactions of heterosexuals. I t is fair to say that the 

bulk of the anecdotal testimony described how 

heterosexuals would be prejudiced against homosexuals 

because their "lifestyles" or "values" differed from 

the "traditional" moral or religious "values" of 

heterosexuals. See, e.g.. Testimony of Maj. Bergeron, 

S. Hrg. 103-845, Ex. JX-1 at pp. 630-31 (expressing 

concern that members' children "bei: exposed to that 
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lifestyle"), Testimony of Capt. Gordon Holder, S. Hrg. 

103-845, Ex. JX-1 at p. 544 (questioning ability to 

lead subordinates "in an area . . . basically against 

[his] moral standards); Testimony of Comm. James 

Pledger, S. Hrg. 103-845, Ex. JX-1 at pp. 541-42 

(reporting that significant number of his crew "took 

exception" to lifting ban "based on moral 

convictions"). 

General John P. Otjen, a staunch opponent of any 

lifting of the ban and Che chairman of Che Milicary 

Working Group Chac recommended Che policy, chac 

evenCually became the Act, sounded a theme repeatedly 

stated by high-ranking officers that "when somebody 

identifies themselves as homosexual" "that is 

disruptive to unit cohesion. ..." S, Hrg. 103-845, 

Ex. JX-1 at p. 780. See also id^ at p. 821 ("[Biased 

on my experience, [a] statement [of homosexual 

orientation] alone will cause disruption within the 

unit."), 

General Schwartzkopf testified that "[tlhe 

introduction of an open homosexual into a small unit 

immediately polarizes that unit." S. Hrg. 103-845, Ex. 

JX-1 at pp. 595-96. See also S. Rep, 103-112, Ex. JX-

15 at pp. 279-80. General Powell"-Baid that 
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" [h] omosexuals over history \<rho have been willing to 

keep their orientation private have been successful 

members. . . ," S. Hrg. 103-845, Ex. JX-1 at p. 708, 

but that "the presence of open homosexuality would have 

an unacceptable detrimental and disruptive impact on 

the cohesion, morale and esprit of the Armed Forces." 

Id. See also Sen. Rep. 103-112, Ex. JX-15 at p. 278. 

The Report of the Association of the United States Army 

stated: "Heterosexual animosity toward known 

homosexuals Ceui cause latent or even overt hostility, 

resulting in degradation of team or unit esprit." 

H.A-iS.C. Hrg. 103-18, Ex. JX-2 at p. 337. 

This heterosexual animosity towards homosexuals i s 

by i t s terms based on irrational prejudices. But the 

government advances two arguments to attempt to refute 

the fact that the policy of requiring -secrecy was based 

on irrational stereotypes. 

First, they say that the policy "seeks to' 

accommodate the privacy interests of servicemembers." 

This seems to the court the most incongruous of 

arguments. After passage of the Act the showers, the 

latrines and the barracks became no more private than 

they were before. As defendants say, "Privacy i s 

extremely limited in the militaryVJ' 
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To "accommodate" the privacy of heterosexuals 

presumably means, for example, to keep their naked 

bodies safe in the showers from the stares of 

homosexuals. But i f indeed there are homosexuals who 

wish to peek at naked bodies, they might do so quite as 

readily when their orientation i s a secret as when i t 

i s open. The only difference w i l l be that 

heterosexuals w i l l not know which of their servicemates 

are homosexuals, and heterosexuals w i l l have reason to 

have a generalized suspicion of everyone in the 

showers, hardly a circumstance likely to increase 

"cohesion." 

To suggest to heterosexuals that the secrecy 

policy w i l l "accommodate" their privacy interests i s to 

attempt to mislead them. They are not dunces or 

ostriches. They can hardly be unaware that because of 

the passage of the Act homosexuals are serving with 

them. 

Second, defendants contend that the policy somehow 

addresses the concern about "sexual tension" in the 

unit. The argument is based on the proposition that 

homosexuals, following their "tendencies," w i l l behave 

in improper ways that w i l l give- rise to such tension. 
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This was an argument advanced before the Senate 

Committee in support of the total ban on homosexuals. 

See, e.g.. S. Hrg. 103-845, Ex. JX-1 at pp. 535-36 

(testimony of Fleet Master Chief Ronald Carter), pp. 

763-64 (statement of Gen. Gordon Sulliveua), pp. 604-05 

(testimony of Maj. Bergeron) . It can hardly have force 

now when homosexuals are not banned and will be serving 

in units. There is no reason to believe that such 

improper behavior, if i t occurs, would be more likely 

Co occ\ir because a homosexual had admiCCed his 

orientacion rather Chan kepC ic a secret. 

Moreover, inappropriate i>ehavior by a homosexual, 

whether in the closet or not, is susceptible of control 

by the general regulations. The Uniform Code of 

Military Justice, 10 U.S.C. § 801 pt eeg.. contains 

numerous provisions Chat target such misconducC, 

prohibicing rape, 10 U.S.C. S 920, sexual harrassmenc, 

10 U.S.C. § 893, and fracemizacion, 10 U.S.C. § 934. 

There was, of course, evidence presenced Co 

Congress Co Che effecc ChaC Che presence of individuals 

who aclcnowledged cheir homosexual orienCaCion would 

cause no significant breakdown ih cohesion. In a 

reporc commissioned by Secretary Aspin, an 

interdisciplinary team of researchers from the Naf'onal 
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Defense Research InstiCute of the RAND Corporation (the 

RAND Group) concluded that "although some disruptions 

might result from having aclcnowledged homosexuals 

serving in the military," "the experience of analogous 

ozrganizations . . . suggests that any increase is 

likely to be quite small." RAND National Defense 

Research Institute, Sexual Orientation and U.S. 

Military Personnel Policy; Optione and Assessment 

(1993) (the Rand Report), Ex. PX-1 at p, xxiv. The 

RAND Group noted that in Canada, Israel, che 

NeCherlands, and Norway, "counCries thaC have policies 

of dbmpleCe nondiscrimination," "no serious problems 

were reporced concerning che presence of homosexuals in 

che force." Rand ReporC, Ex. PX-1 ac p.' 14. 

A reporc lay the UniCed SCaCee General Accouncing 

Office (Che OAO) in 1992 also recounced Chac analogous 

organizaCions chat have "accepted homosexuals into 

their ranks . . . have generally not reported adverse 

impacts." GAO, Report to Congressional Requesters, 

Defense Force Management: .DoD'a Policy on Homosexuality 

(Jun. 1992), Ex.-pX-5 at p. 43. 

Furthermore, the RAND Group noted that although 

the military had expressed in the 1940's similar, 

indeed altrost identical, fears about the reactions of 
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white members i f there vas racial incegration of the 

Services, in fact integration ."did not 'destroy' unic 

cohesion and military effectiveness." Rand Report, Ex. 

PX-l at p. 189. 

While the empirical evidence developed by neutral 

and objective organizations such as the RAND Group 

supports the conclusion that zmy disruption would 

probably be quite small, the court will assume arguendo 

that Congress could have made a finding in the Act that 

the reactions of heterosexuals would have a larger 

impact. But even i f the Act had included such a 

finding, there are factors other than those mentioned 

in the hearings that cast doubt on any such conclusion. 

What the court deems extraordinary i s the almost 

total lack of concern evidenced in the Congressional 

hearings euid the Committee reports as to the impact on 

unit cohesion of the attempt to enforce secrecy on 

homosexuals and to enlist them in the perpetration of a 

hoax on heterosexuals. Common sense suggests that a 

policy of secrecy, indeed.what might be called a policy 

of deception or dishonesty, will call unit cohesion 

into question. 

If there is one thing that- is undisputed and seems 

self-evident, i t i s that cohesion'jdepends on mutual 



34 

trust within the luiit. The honor code for 

servicemembers provides that they will not l i e or 

cheat, and for good reason. Honesty is a quality that 

attracts respect. Secrecy and deception invite 

suspicion, which in turn erodes trust, the rock on 

which cohesion is built. 

The policy of the Act is not only inherently 

deceptive. I t also offers powerful inducements to 

homosexuals to l i e . An enlisted member may ask another 

enlisted member hie or her sexual orienCaCion. 

TesCimony of Counsel Gorelick and Gen. ocjen, S. Hrg. 

103-845, Ex. JX-1 ac pp. 810-11. IC is Crue Chac a 

homosexual may answer "no commenc." BuC a homosexual 

who answers CruChfully i s subject to discharge 

proceedings. A heterosexual is not. The pressure to 

li e ie obvious. 

There are no findings, even in the Committee 

reports, assessing whether a policy of secrecy and 

deception is more or less deleterious to unit cohesion 

than would be a policy of openness emd honesty. The 

court has no findings before i t calculating the net 

effecc of the policy on unit cohesion. 

The task of this court is -to determine the 

constitutionality of the policy adopted by Congress, 
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not its morality. But heterosexuals and homosexuals 

alike would be entitled to think i t demeaning &nd 

unworthy of a great nation to base a policy on pretense 

rather than on truth. To invite someone with a 

homosexual orientation to join the Services, then to 

tlirow that person out solely because that orientation 

is revealed from something he or she said, and finally 

to pretend that the discharge was not because of the 

person's orientation, might appear to a l l members, 

heterosexual and homosexual, less than honorable, with 

incalcxilable effecC on "high morale, good order and 

discipline, and unic cohesion." 

Even i f the First Amendment were to tolerate the 

prohibition of a truthful self-identification by a 

homosexual because i t offends the sensibilities of some 

heterosexuals i t surely would require a legislative 

finding that the consequences of disclosure would be 

infinitely more serious than anything revealed in the 

record before Congress. Even General Otjen conceded 

that the Services would f u l f i l l their mission if 

homosexuals were permitted to reveal their orientation. 

See Deposition of General Otjen, Ex, PX-19 at p. 139 

(confirming that subordinate members of the Services 

follow t h e i r orders whether or notvthey l i k e them). 
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See also Testimony of Gen. Calvin Waller, S. Hrg. 103-

845, Ex. JX-1 at p. 401 ("If the ultimate decision i s 

to allow openly declared homosexuals to serve i n the 

Armed Forces, I am confident that the military 

leadership, as well as the military personnel, w i l l 

salute and make the best of that situation.") 

In any event the Supreme Court has held that the 

First Amendment w i l l not counCenance che proscription 

of the egression of an idea because others find that 

idea repugnzuic. 

" I f there i s a bedrock principle underlying Che 

Firic Amendmenc, i c i s that the government may not 

prohibit the expression of an idea simply because 

society finds the idea i t s e l f offensive or 

disagreeable." Isaafi v. Johnson. 491 U.S. 397, 414, 

109 8. Ct. 2533, 2545 (1989). See also Termlniello v. 

Chicago. 337 U.S. 1, 4, 69 S. Ct. 894, 896 (1949); 

HaalX V. James. 408 U.S. 169, 187-88, 92 S. Ct. 2338, 

2349 (1972); Simon & Schuster. MiiSIiSL. 502 U.S. at 118, 

112 S. Ct. at 509. 

This principle applies with particular force 

where, as here, heterosexuals find the mere idea of 

homosexual orientation disagreeable based largely on 

irrational stereotypes. 
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The court holds tha t subsection (b) (2) of the Act 

and i t s accompanying Di rec t ives are i n v a l i d under the 

F i r s t Amendment. 

EOUAL PROTECTION 

The due process clause of the Fifth Amendment 

makes binding upon the federal government the 

Fourteenth Amendment's command that no state shall 

"deny to any person within i t s jurisdiction the equal 

protection of Che laws." See Boiling v. Sharoe. 347 

U.S. 497, 498-99, 74 S. CC. 693, 694 (1954). 

" The courc analyzes FifCh Amendmenc equal 

proCection challenges by che same sceuidards as those 

applicable to claims of violation of the equal 

protection clause of Che Fourteenth Amendment. See 

Weinberger. B}3SIA> 420 U.S. ac 638 n..2; 95 S. CC. ac 

1228 n.2. 

Because the Act gives Co persons of one status, 

heterosexual, the chance to exercise the fundamental 

right of free speech and' prohibits i t to those of 

another status, homosexual, defendants must at least 

show that the policy i s "tailored to serve a 

substantial governmental interest,'" Police Department-
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pf__the City of Chicago v. Moslev. 408 U.S. 92, 99, 92 

S. Ct. 2286, 2292 (1972) . 

For the reasons discussed above, whether the 

government intended that subsection (b)(2) prevent the 

commission of prohibited "acts" or appease heterosexual 

prejudices, defendants f a i l to make the required 

showing. 

Even i f defendants do believe that heterosexual 

servicemembers w i l l be so upset by a coworker's mere 

statement of homosexuality as not to work cooperatively 

i n the \mit, such a belief does not j u s t i f y a 

discriminatory policy. 

"Public o f f i c i a l s sworn to uphold the Constitution 

may not avoid a constitutional duty by bowing to the 

hypothetical effects of private [] prejudice that they 

assume to be both widely and deeply held." Palmore v. 

Sidoti. 466 U.S. 429, 433, 104 S. Ct. 1879, 1882 

(1984), quoting Palmer v. Thompson. 403 U.S. 217, 260-

61, 91 S, Ct. 1940, 1962-63 (1971) (White, J., 

dissenting). Congress may not enact discriminatory 

legislation because i t desires to insulate heterosexual 

servicemembers from statements that thight excite their 

prejudices. 
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The court holds that subsection (b)(2) of the Act 

and i t s accompanying Directives violate the equal 

protection component of the F i f t h Amendment. 

CONCLUSION 

The court declares subsection (b)(2) of the Act, 

10 U.S.C, § 654(b)(2), and the Directives implementing 

that subsection invalid under the First and Fifth 

Amendments and enjoins defendants from enforcing them 

against plaintiffs. 

So ordered-

Dated: Brooklyn, New York 
March 30, 1995 

/ 

Eugene H. Nickerson, U.S.D.J. 
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MEMORANDUM FOR LEON E. PANETTA, THE WHITE HOUSE 

CC: JACK QUINN, COUNSEL TO THE PRESIDENT 

FROM: THE DEPUTY ATTORNEY GENERP^^ 

SUBJECT: I n f o r m a t i o n -- Defense Department E f f o r t s t o Enforce 
D i r e c t i v e s R e s t r i c t i n g Overzealous I n v e s t i g a t i o n of Gay 
and Lesbian Service Members. 

Summary: I n August, 1995, the Defense Department released a 
Navy General Counsel report concluding t h a t i n the f i r s t months 
under the new p o l i c y , Marine i n v e s t i g a t o r s on Okinawa committed 
numerous v i o l a t i o n s of Defense and Navy Department r e g u l a t i o n s i n 
connection w i t h an i n v e s t i g a t i o n of homosexual conduct. The Navy 
and the Marines took s p e c i f i c steps t o prevent r e p e t i t i o n of such 
v i o l a t i o n s . The att o r n e y representing several of the Marines who 
were the v i c t i m s of the v i o l a t i o n s has r e c e n t l y w r i t t e n t o p r a i s e 
the Defense Department and the Navy f o r t h e i r e f f o r t s . 

Backgroiind: The Admi n i s t r a t i o n ' s p o l i c y on m i l i t a r y s e r v i c e 
by homosexuals went i n t o e f f e c t on February 28, 1994. The new 
p o l i c y includes p r o v i s i o n s l i m i t i n g the circumstances i n which 
service members may be i n v e s t i g a t e d f o r homosexual conduct and the 
way such i n v e s t i g a t i o n s may be conducted. No i n v e s t i g a t i o n may be 
i n i t i a t e d w i t h o u t c r e d i b l e i n f o r m a t i o n of a v i o l a t i o n of the p o l i c y 
p r o h i b i t i n g homosexual conduct; i n v e s t i g a t i o n s must not extend t o 
issues as t o which, or persons as t o whom, c r e d i b l e i n f o r m a t i o n i s 
l a c k i n g ; and c r i m i n a l i n v e s t i g a t i o n s of consensual, a d u l t 
homosexual conduct are disfavored (the p r e f e r r e d course i s 
a d m i n i s t r a t i v e s e p a r a t i o n ) , and may be authorized only by the 
subject's commander. 

The advocacy o r g a n i z a t i o n , Servicemembers Legal Defense 
Network (SLDN), has charged t h a t the Defense Department has not 
taken adequate steps t o ensure t h a t these r u l e s are followed or t o 
i n v e s t i g a t e a l l e g e d v i o l a t i o n s . 

The Okinawa Matter: Charges surfaced i n the l a t e Spring of 
1994 t h a t Marine Corps i n v e s t i g a t o r s were engaged i n a "witch 
hunt," t r i g g e r e d by the case of Sgt. Robert Nadel, at Camp Hansen 
on Okinawa. Sgt. Nadel was e v e n t u a l l y c o u r t - m a r t i a l e d and 
convicted of indecent assault on a young Marine lance c o r p o r a l . 
His c o n v i c t i o n i s on appeal. Jonathan M. Bowie of the prominent 
New York law f i r m of Skadden, Arps, Sl a t e , Meagher & Flom was 
re t a i n e d , through SLDN, to defend Sgt. Nadel. Mr. Bowie soon 



charged t h a t a c r i m i n a l i n v e s t i g a t i o n had been improperly i n i t i a t e d 
by o f f i c i a l s other than Sgt. Nadel's commander, and t h a t many 
Marines had been improperly questioned d u r i n g t h a t i n v e s t i g a t i o n 
w i t hout c r e d i b l e i n f o r m a t i o n . Mr. Bowie's a l l e g a t i o n s were 
reported i n the press, and i n e a r l y summer. Senator Wofford wrote 
t o Secretary Perry asking him t o look i n t o the a l l e g a t i o n s . 

Secretary Perry r e f e r r e d the matter t o DoD's A c t i n g General 
Counsel, Stephen W. Preston. Mr. Preston i n t u r n tasked Navy 
General Counsel Steven S. Honigman t o i n v e s t i g a t e and r e p o r t back 
t o him. Mr. Honigman assigned the p r o j e c t t o Navy Ass i s t a n t 
General Counsel Joseph T. Lynch, a senior career at t o r n e y . 

Mr. Lynch's r e p o r t concluded t h a t the c r i m i n a l i n v e s t i g a t i o n 
of Sgt. Nadel had been improperly i n i t i a t e d , because i t had not 
been authorized by Sgt. Nadel's commander. The r e p o r t also 
concluded t h a t many Marines had been improperly questioned, 
i n c l u d i n g some who had been asked, without c r e d i b l e i n f o r m a t i o n , 
whether they were homosexuals. The r e p o r t l i s t e d each improper 
question. 

Mr. Honigman adopted Mr. Lynch's d e t a i l e d r e p o r t , and i n h i s 
t r a n s m i t t a l l e t t e r t o DoD General Counsel J u d i t h A. M i l l e r 
announced a number of measures to prevent recurrence of such 
v i o l a t i o n s . These measures included i n f o r m i n g Na'vy and Marine 
Corps judge advocates about the c e n t r a l l e g a l conclusions of the 
r e p o r t ; d i r e c t i n g a review of a l l outstanding Marine Corps c r i m i n a l 
i n v e s t i g a t i o n s i n t o a l l e g a t i o n s of homosexual conduct t o ensure 
those i n v e s t i g a t i o n s are i n compliance w i t h the A d m i n i s t r a t i o n ' s 
new p o l i c y on homosexual conduct; and d i r e c t i n g a review of Marine 
Corps i n v e s t i g a t i v e p o l i c i e s t o ensure they are c o n s i s t e n t w i t h the 
new p o l i c y . 

This r e p o r t was t r a n s m i t t e d by Ms. M i l l e r t o Rep. Coyne of 
Pennsylvania, who has monitored the matter since Senator Wofford's 
defeat l a s t F a l l , and t o Mr. Bowie. 

Mr. Bowie has r e c e n t l y w r i t t e n t o Ms. M i l l e r , i n p a r t t o 
express h i s a p p r e c i a t i o n f o r the Department's e f f o r t s i n ensuring 
compliance w i t h the new p o l i c y . I n l i g h t of the c r i t i c i s m 
sometimes l e v e l e d at the Defense Department by advocates f o r gay 
service members, I thought Mr. Bowie's l e t t e r was worth c a l l i n g t o 
your a t t e n t i o n . Although he asks a number of follow-up questions, 
and expresses m i l d disappointment about c e r t a i n aspects of the 
r e p o r t , Mr. Bowie w r i t e s : 

"We b e l i e v e t h a t Mr. Lynch's r e p o r t i s a great step 
forward: i t i s honest, t h o u g h t f u l , o b j e c t i v e and 
e f f e c t i v e . [W]e b e l i e v e t h a t the r e p o r t shows a strong 
e f f o r t by the Department t o examine and c o r r e c t abuses i n 
the p o l i c y on gays i n the m i l i t a r y where they occur. . . . 
We b e l i e v e t h a t Mr. Lynch's report i s admirable, honest 



and f o r t h r i g h t : our desire i s t o ensure t h a t the promise 
of progress t h a t i t represents does not go u n f u l f i l l e d 
f o r lack of an advocate." 

Mr. Bowie's l e t t e r i s attached at Tab A. 

I t i s t r o u b l i n g -- but perhaps not s u r p r i s i n g -- t h a t 
v i o l a t i o n s l i k e those the Navy has documented could occur at a 
remote f a c i l i t y l i k e Camp Hansen. I am sure the Defense Department 
would not contend t h a t even now i t has achieved complete compliance 
w i t h the i n v e s t i g a t i v e r u l e s e s t a b l i s h e d i n the new p o l i c y . I am 
also c e r t a i n t h a t some v i o l a t i o n s w i l l occur, and advocates w i l l 
continue t o c r i t i c i z e the services f o r f a i l i n g t o observe the 
l i m i t a t i o n s i n the new r u l e s . But i t i s very encouraging t h a t i n 
t h i s Okinawa case, the Department has looked c r i t i c a l l y a t i t s 
performance and taken steps t h a t even a strong c r i t i c and advocate 
f o r gay i n t e r e s t s has c h a r a c t e r i z e d as "a great step forward." 
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Ms. J u d i t h A. M i l l e r 
General Counsel 
Department of Defense 
1600 Defense 
The Pentagon 
Washington, D.C. 20301-1600 

Re: Report of V i o l a t i o n s of Regulations 
i n Okinawa i n Spring of 1994 

Dear Ms. M i l l e r : 

I am i n glad r e c e i p t of your l e t t e r of August 
29, 1995 from Congressman W i l l i a m J. Coyne, enclosing the 
memorandum from the General Counsel of the Navy, Steven 
S. Honigman, i n t u r n enclosing a memorandum t o the S t a f f 
Judge Advocate General of the Navy and a memorandum from 
the General Counsel of the Navy dated 17 May 1995 regard­
i n g a r e p o r t by Mr. Joseph T. Lynch, A s s i s t a n t General 
Counsel (Manpower and Reserve A f f a i r s ) . 

As you know, the r e p o r t grew out of questions 
r a i s e d i n cases i n Okinawa i n which my f i r m has been 
i n v o l v e d . We b e l i e v e t h a t Mr. Lynch's r e p o r t i s a great 
step forward: i t i s honest, t h o u g h t f u l , o b j e c t i v e and 
e f f e c t i v e . While we might not agree w i t h a l l of h i s 
conclusions, and might have wished him t o examine c e r t a i n 
of the issues which he chose not t o , we b e l i e v e t h a t the 
r e p o r t shows a stron g e f f o r t by the Department t o examine 
and c o r r e c t abuses i n the p o l i c y on gays i n the m i l i t a r y 
where they occur. 

This l e t t e r i s w r i t t e n t o i n q u i r e about the 
r e s u l t s of the r e p o r t , and s p e c i f i c a l l y the f o l l o w -
through t h a t has occurred on the recommendations of the 
r e p o r t and the orders of General Counsel Honigman. For 
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s i m p l i c i t y we are w r i t i n g t o you d i r e c t l y , but I b e l i e v e 
you w i l l r e c e i v e an o f f i c i a l request from the o f f i c e of 
Congressman Coyne t o respond s i m i l a r l y . 

S p e c i f i c a l l y : 

(1) General Counsel Honigman's memorandum t o 
the S t a f f Judge Advocate r e q u i r e s t h a t s o l i c i t a t i o n t o 
engage i n p r i v a t e a d u l t consensual sexual misconduct be 
t r e a t e d i n the same manner as sexual misconduct defined 
i n paragraph C of DoD I n s t r u c t i o n 5505.8. Please advise 
whether t h i s i n t e r p r e t a t i o n has been f o r m a l i z e d and 
c a r r i e d through, and how t h a t i n t e r p r e t a t i o n has been 
documented. 

(2) S i m i l a r l y General Counsel Honigman's memo­
randum r e q u i r e s a r e d e f i n i t i o n of the term " f r a t e r n i z a ­
t i o n " , and we would i n q u i r e as t o how t h a t d e f i n i t i o n has 
been implemented. 

(3) General Counsel Honigman's memorandum 
req u i r e s a review of Marine Corps CID i n v e s t i g a t i v e 
p o l i c i e s w i t h respect t o the scope of i n v e s t i g a t i o n s i n t o 
a l l e g a t i o n s of homosexual conduct, and r e q u i r e s the S t a f f 
Judge Advocate t o b r i n g t o the a t t e n t i o n of the approp r i ­
ate o f f i c i a l s of HQ Marine Corps such a c t i o n s as may be 
necessary t o assure compliance w i t h DoD i n s t r u c t i o n 
5505.8 and enclosure 4. We wish t o know the r e s u l t s of 
t h a t review, as does General Counsel Honigman. 

(4) The r e p o r t i n General Counsel Honigman's 
memorandum r e q u i r e s t h a t the S t a f f Judge Advocate advise 
him concerning the f e a s i b i l i t y of r e q u i r i n g CID detach­
ments t o o b t a i n the o p i n i o n of the r e s p o n s i b l e S t a f f 
Judge Advocate of whether proposed i n v e s t i g a t i o n s comply 
w i t h DoD i n s t r u c t i o n 5505.8. We would i n q u i r e - a s t o the 
st a t u s of the S t a f f Judge Advocate's response. 

(5) General Counsel Honigman's memorandum 
re q u i r e s a review of a l l outstanding Marine Corps CID 
i n v e s t i g a t i o n s i n v o l v i n g homosexual conduct t o insure 
t h a t they comply w i t h the p r o v i s i o n s of DoD i n s t r u c t i o n 
5505.8 and enclosure 4, concerning the p e r m i s s i b l e scope 
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of such i n v e s t i g a t i o n s and t o provide guidance i f neces­
sary t o assure compliance. We would i n q u i r e , as does the 
memorandum, as t o the r e s u l t s of t h a t review, how i t was 
conducted and what documentation e x i s t s t o ensure the 
review of each case. 

We note t h a t we are aware of ot h e r cases i n the 
Marine Corps i n which no such review appears t o have 
occurred. 

(6) General Counsel Honigman's memoranda, and 
the r e p o r t i t s e l f , are p r o p e r l y r e l a t e d d i r e c t l y t o 
i n c i d e n t s i n the Marine Corps, and r e s u l t i n g responses 
r e q u i r e d by the Marine Corps. We are pleased t o under­
stand t h a t the types of i n c i d e n t s described i n the r e p o r t 
are not widespread and systemic i n the m i l i t a r y : but i t 
i s s t i l l t r u e t h a t i n i n d i v i d u a l cases i n each of the 
s e r v i c e s , abuses have been shown t o occur. We b e l i e v e 
t h a t the recommendations of the r e p o r t apply e q u a l l y t o 
each of the s e r v i c e s , and c e r t a i n l y i t would make l i t t l e 
sense f o r the d i f f e r e n t s e r v i c e s t o have d i f f e r e n t stan­
dards apply on m i l i t a r y - w i d e r e g u l a t i o n s . We request 
c o n f i r m a t i o n t h a t each of the other s e r v i c e s have been 
informed of the recommendations of the r e p o r t , and i n ­
s t r u c t e d t o respond a p p r o p r i a t e l y . 

(7) As you know, the i n c i d e n t s described i n 
Mr. Lynch's r e p o r t stem from an a c t u a l case, t h a t of Sgt. 
Robert Nadel, i n Okinawa, who we have and are c o n t i n u i n g 
t o defend. I n a separate l e t t e r , I wish t o r a i s e w i t h 
you the issues f o r the continued p r o s e c u t i o n of Sgt. 
Nadel prompted by the r e p o r t ; but as t h i s i s not a p o l i c y 
matter, but one r e l a t i n g t o a s p e c i f i c case, we address 
i t s e p a r a t e l y . 

I wish t o emphasize t o you t h a t n e i t h e r I nor 
my f i r m views ourselves as adversaries of the Department 
i n i t s e f f o r t s t o p r o p e r l y implement the new r e g u l a t i o n s 
(except i n those s p e c i f i c circumstances where we repre­
sent c l i e n t s i n adverse s i t u a t i o n s w i t h the m i l i t a r y ) . 
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We have great respect both f o r the i n s t i t u t i o n , and i t s 
e f f o r t s t o c a r r y out i t s mission and maintain an e f f e c ­
t i v e j u s t i c e system f o r i t s members. 

As David Ogden may have mentioned t o you, f o r 
my own p a r t I am l a r g e l y r e t i r e d at t h i s p o i n t because of 
my h e a l t h . I am too o l d and t i r e d t o want t o make ene­
mies and indeed, I b e l i e v e t h a t we have very much common 
i n t e r e s t s i n t r y i n g t o ensure the proper implementation 
of the new p o l i c i e s . We are, i n e f f e c t , asking both f o r 
your help and t o help i n t h i s e f f o r t . We b e l i e v e t h a t 
Mr. Lynch's r e p o r t i s admirable, honest and f o r t h r i g h t : 
our d e s i r e i s t o ensure t h a t the promise of progress t h a t 
i t represents does not go u n f u l f i l l e d f o r lack of an 
advocate. 

Separately, we are addressing you on the issue 
t h a t had been r a i s e d w i t h White House Counsel Abner 
Mikva, concerning a p o l i c y of the d e n i a l of assistance of 
counsel t o servicemembers. Though there i s some overlap 
w i t h the issues r a i s e d i n the r e p o r t , we b e l i e v e t h a t 
t h i s issue i s much more of a p o l i c y matter and b e t t e r ad­
dressed separately. 

Very t r u l y yours. 

Jonathan M.. Bowie A'vL̂ V 
0^ 

cc: General Counsel Steven S. Honigman 
O f f i c e of the General Counsel 
Department of the Na'vy 
The Pentagon 
Room 4E724 

Washington, D.C. 20350-1000 

David Ogden 
Associate Deputy A t t o r n e y General 
Department of J u s t i c e 
10th Street & C o n s t i t u t i o n Avenue N.W. 
Room 4216 
Washington, D.C. 20530 
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Anthony W. Clark 
Herbert Mondros 

M i c h e l l e Benecke 
Dixon Osburn 

(Servicemembers Legal Defense Network) 

Jamie Rooney 
c/o O f f i c e of Congressman W i l l i a m Coyne 
2005 Federal B u i l d i n g 
1000 L i b e r t y Avenue 
P i t t s b u r g h , PA 15222 
Robert Raben 
c/o O f f i c e of Congressman Barney Frank 
U.S. House of Representatives 
2404 Rayburn B u i l d i n g 
Washington, D.C. 20515 

Mark Agrast 
L e g i s l a t i v e A s s i s t a n t 
c/o O f f i c e of Congressman Gary Studds 
237 Cannon House B u i l d i n g 
Washington, D.C.- 20515 



Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to tiie President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq, 
DATE: October 23, 1995 
RE: Gays in the Military: Message & Legal Issues 

President Clinton promised that the new regulations on gays in the military would at the 
very least stop witch hunts, harassment and investigative excesses. To date witch hunts continue, 
investigative abuses continue and harassment has skyrocketed. These violations have been 
fueled by actions and omissions at the top levels of the Department of Defense, including: 

• instructing investigators, for the first time ever, to question parents about 
their kids to gather evidence for discharge; 

• failing to establish a means, despite numerous requests, whereby gay 
servicemembers can report death threats and harassment without fear of 
being investigated and discharged themselves; and 

• allowing the Departments of Defense, Air Force and Navy to issue 
memoranda, without White House input, that gut the regulatory limits on 
investigations into the lives of suspected gay servicemembers. 

If President Clinton does not take steps --and they do not have to be public steps- to 
ensure that even the most basic and uncontroversial requirements of "Don't Ask, Don't Tell, 
Don't Pursue" are implemented, the Administration threatens to reinforce the perception among 
many Americans that the President has difficulty standing by his word. 

A recent poll done by Celinda Lake for the Human Rights Campaign asked 800 registered 
voters what bothered them most about President Clinton's "Don't Ask, Don't Tell, Don't 
Pursue" policy: the priority he gave the issue, that he flip-flopped on the issue, that he left gays 
in the military, or that he did not give gays their rights. Tliirty-three percent, the largest 
response, said that they were most disturbed by President Clinton's flip-flopping, his 
unwillingness to take a stand. Only 8% criticized President Clinton for taking a stand in support 
of gays in the military. 

By failing to implement the few promises in the new policy, the Administration further 
risks needless, embarrassing media and litigation for lack of good faith implementation of the 
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new policy. When the system utterly fails them, servicemembers have nowhere else to turn but 
federal court and the court of public opinion. 

We will be issuing our Second Annual Report on "Don't Ask, Don't Tell, Don't Pursue" 
in February and would welcome the opportvmity to say that, as promised by the new policy, 
witch hunts, harassment and other investigative abuses have stopped. Today, we cannot. A 
proposal submitted previously to the White House and the Department of Defense that would 
address many of the concerns raised here is attached. 

The Administration's public statements that the new policy is working as intended are 
wrong and only make the situation worse. Reports by The New York Times, The New Republic, 

. Y I Newsweek, The Los Angeles Times, CNN, CBS, NBC and CNN, amorig_Qthers, reveal to the 
^pV^Jj public that the "Don't Ask, Don't Tell, Don't Pursue" policy is beingllauntejfey the Department 

I of Defense. The statements send a harmful message to those who beRevethey can continue to 
witch hunt and harass with impunity, make matters worse for servicemembers caught in the trap 
of an intransigent commander, and erode public confidence in the President's willingness to 
stand by his word. 

If President Clinton addressed the abuses of the new policy that continue to happen, he 
could develop a cohesive message and deflect much of the anticipated criticism. The message 
would not only be supportive of those who wanted to see the President implement an evenhanded 
policy, but would help to defuse the perception that Clinton is luiwilling to take a stand or stick 
by his decisions. The elements of such a message should include the following: 

No American tolerates death threats and harassment against any person, 
for any reason. Nor can we. No American supports government 
investigators questioning parents about their kids to have them discharged 
from the military. Nor can we. 

I am deeply disturbed by reports that some military commanders are 
disregarding the mandate to stop witch hunts, asking questions about 
sexual orientation and harassment. If I catch anyone going on witch hunt, 
or find out about other command abuses, it will mean the end of their 
career. 

This policy is not a perfect solution. It is not identical with some of my 
own goals. Americans should be treated equally for saying and doing the 
same things. 

\ 1 
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EXHIBITS 

1. SLDN Memorandum: Department of Defense Violations of Current Regulations 

2. SLDN Memorandum: First Steps to Bring DoD Into Compliance With Current 
Regulations 

3. SLDN Memorandum: A Few Examples of Administration's Public Misstatements 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Department of Defense Violations of Current Regulations 

Death Threats/Harassment/Hate Crimes. The new regulations state "harassment will not be tolerated 
against any servicemember for any reason." Gay servicemembers, however, cannot report death threats, 
harassment and hate crimes and their basis (because they are gay). Nor can they cooperate in police 
investigations ~ civilian or military ~ where their sexual orientation may be revealed. Straight women 
cannot report sexual harassment or rape without risking retaliatory, false accusations and investigation. 

One SLDN client was threatened with rape and death based on her perceived sexual orientation in 
a letter delivered to her home and addressed to her by name, rank and social security number. She was 
afraid to inform military officials because of the threat of investigation. Civilian police said they would 
turn the letter over to the military. This woman learned of SLDN only by chance, two terrifying weeks 
later. We resolved this dilemma only after negotiating with top Pentagon officials to ensure the source of 
the threats, and not her life, would be investigated. This is not satisfactory and it is not excusable under 
current regulations. DoD must enforce its zero-tolerance policy against harassment, permit all 
servicemembers to report death threats, harassment and hate crimes without retribution, and investigate 
those who harass. 

Witch Hunts and Fishing Expeditions. In Okinawa, Japan, more than twenty marines were asked about 
their own and others' sexual orientation fi-om April - June 1994. Agents searched the room of Corporal 
Craig Haack based merely on the "suspicion of homosexuality," seizing his personal diary, letters fi-om 
home, word processor, disks and photo album to fish for "evidence" that he might be gay. SLDN 
cooperating attomeys documented over 50 command violations. More recently, in Korea, PFC Shannon 
Emery was targeted in a witch hunt that began immediately after she reported an attempted rape. Emery 
was held for six months beyond her transfer date and pressured to accuse coworkers as lesbians in 
exchange for leniency. The witch hunt, subsequently confirmed by the IG, as stopped only after intensive 
intervention by SLDN with top Administration officials. 

^ ^ ^ r ^ - Pentagon guidance is fijeling these abuses. Air Force officers have been encouraged to pursue 
^>*^'^^ suspected homosexuals "discovered" during inquiries against other servicemembers. Air Force, Navy and 
(\ DoD memos have instmcted officers to expand the scope of inquiries in statements cases beyond 

P5™M!ifelsJ^i5i!5-^y,fi^ and any homosexual acts. 

7 

Questions to Parents. The same Air Force memo directs inquiry officers to question parents about the 
sexual orientation and private lives of their children for purposes of discharge. This memo conflicts with 
and exploits traditional security clearance guidance not to conceal one's private life from family members. 
Parents have been shocked that military officials would intmde into private family relationships and 
attempt to ttam family members against one another, which they assumed was forbidden under the new 
policy. ^ 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23,1995 
RE: First Steps to Bring DoD Into Compliance With Current Regulations 

We are concemed that the Administration is not taking the necessary steps to prevent and rectify 
improper implementation of the "don't ask, don't tell, don't pursue" policy. The following are first steps 
that we believe would stop many of the abuses we have documented under the new policy. 

Take Disciplinary Actions. Discipline commanders and investigative agents who violate the new 
policy, as provided for in the regulations, beginning with those responsible for the Okinawa and Korea 
witch hunts. Commanders who tolerate harassment, hate crimes and death threats should also be 
disciplined. To date, no military official has been disciplined for violating the policy, despite numerous 
substantiated complaints. This lack of action tells commanders they can violate the policy with impunity 
and fosters a climate resistant to its implementation. 

Conduct Training. Train all military members on the intent and letter of the new regulations, including 
all levels of command, all unit levels and all schools. Formalize the training once or twice every year. 
Ensure that servicemembers understand what they can and cannot do under the policy and what their legal 
rights are. We understand that no training has been conducted in the field since the regulations were 
implemented; new troops are told only that homosexual conduct is against regulations. 

Issue Additional Guidance. Issue additional guidance to the field in an appropriate form such as a 
Letter of Instmction based on a first year review of the new policy. Clarify that (1) servicemembers will 
not be investigated for reporting death threats, hate crimes and harassment and their underiying basis; (2) 
inquiry officers do not have the authority to conduct fishing expeditions, but must limit their inquiries to 
the specific allegations; and (3) commanders carmot launch inquiries without credible information and 
credible irrformation does not include all information. 

Rescind Memoranda. Rescind the Air Force memorandum dated November 4, 1994, the Navy 
memorandum issued in June 1994 and the Department of Defense memo dated August 18, 1995 that gut 
the prohibitions against fishing expeditions into the lives of suspected gay personnel. 

Appoint Troubleshooters. For the next year, as a pilot project, assign troubleshooters, perhaps one from 
the DoD General Counsel's office and one from the staff of the Assistant Secretary of Defense for 
Manpower and Readiness, to advise attomeys, commanders and others about appropriate actions and 
interpretations under the new policy to clear up ambiguity and misunderstanding. 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Gays in the Military: A Few Examples of Administrafion's Public Misstatements 

1. "Is Clinton happy with implementation of the policy over the past year? 'He is,' White 
House spokesman Michael McCurry said at a March 13 briefing. 'Military commanders in the 
field are satisfied with it, and the number of expulsions clearly is declining.'" National Journal 
March 25, 1995. [Inaccurate. The rate of expulsion of gays is exactly the same. Clinton 
should not say that he is happy with the new policy as it puts into law exactly the same 
differential standards as the policy he attempted to repeal.] 

2. "[A]sked how Reserve Officer Training Corps can operate on campuses that have anti­
discrimination policies [, Mr. Clinton said,] 'If the policy were implemented in spirit and in letter 
the way it was written, ... I don't think it would be a conflict'." Washington Times, March 24, 
1995. [Wrong. The new policy, even if implemented as intended, treats gay and straight 
soldiers differently for saying and doing the same things, and thus in no way meets the 
standards of an anti-discrimination policy.] 

3. "Senior military officials, however, insist that the policy has been successfully 
implemented. 'My sense is ... in the absence of different information, the force has adapted to 
the new policy and is doing a good job with it,' says Gen. John Shalikashvili, chairman ofthe 
Joint Chiefs of Staff Christian Science Monitor, March 17, 1995. [Misleading and 
disingenuous. The Department of Defense has established no means of monitoring abuses 
of the new policy or allowing soldiers to report abuses without fear of being discharged. 
SLDN, Members of Congress and private attorneys have, however, presented DOD with 
different information. Secretary Perry and others have made similar misleading 
comments.] 

4. "DOD spokesman Doug Hart insists the mles are applied in an 'evenhanded' maimer and 
that no abuses occur. When I recounted specific incidents, he said they were 'impossible.' What 
about servicemembers asked to tum in others? 'You can't ask about other people. It's explicit in 
the new directives,' Hart said. 'It doesn't happen'." The New Republic, May 2, 1994. [Wrong. 
Denial of reported and documented abuses of the new policy creates a perception of 
hypocrisy and erodes public confidence in the President's ability to take a principled stand 
and control his own military.] 
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OPINIONBY: Eugene H. Nickerson 

OPINION: MEMORANDUM AND ORDER 

NICKERSON, D i s t r i c t Judge: 

P l a i n t i f f s , s i x members of the United States Armed Services (the Services) 
who have stated t h a t they are homosexual, brought t h i s a c t i o n f o r an order (1) 
decla r i n g i n v a l i d under the F i r s t and F i f t h Amendments Section 571 of the 
National Defense [*2] A u t h o r i z a t i o n Act f o r the F i s c a l Year 1994, 10 U.S.C. @ 
654 (the Act) concerning a new p o l i c y as t o homosexuals, and the d i r e c t i v e s 
issued under the Act (the D i r e c t i v e s ) , and (2) e n j o i n i n g the government from 
enforcing the Act and the D i r e c t i v e s . 

This court has j u r i s d i c t i o n under 28 U.S.C. @@ 1331 and 1346. Venue l i e s here 
under 28 U.S.C. @ 1391. 
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On April 4 and May 9, 1994, t h i s court on p l a i n t i f f s ' motions preliminarily 
enjoined defendants from enforcing the Act and the Directives against p l a i n t i f f s 
based on t h e i r statements of sexual orientation. Able v. U.S., 847 F. Supp. 1038 
(E.D.N.Y. 1994); Able V. U.S., No. 94 CV 0974 (E.D.N.Y. May 9, 1994). 

On September 14, 1994, t h i s court granted defendants' motion to dismiss the 
complaint as to p l a i n t i f f s ' intimate association, vagueness and overbreadth 
claims, but denied defendants' motion to dismiss the f i r s t amendment and equal 
protection claims. Able v. U.S., 863 F. Supp. 112 (E.D.N.Y. 1994). 

While the motion t o dismiss was pending, defendants appealed the court's 
p r e l i m i n a r y i n j u n c t i o n orders pursuant t o 28 U.S.C. @ 1292(a)(1). On January 3, 
1995, the Court of Appeals f o r the Second C i r c u i t remanded the [*3] case, 
holding t h a t t h i s c o u r t had not applied the proper p r e l i m i n a r y i n j u n c t i o n 
standard and o r d e r i n g c o n s o l i d a t i o n of a p r e l i m i n a r y i n j u n c t i o n hearing w i t h a 
t r i a l on the m e r i t s of the permanent i n j u n c t i o n . The Court of Appeals d i r e c t e d 
t h a t "the p r e l i m i n a r y i n j u n c t i o n orders s h a l l remain i n e f f e c t u n t i l March 31, 
1995 upon which date they s h a l l expire unless reentered by the d i s t r i c t court 
f o l l o w i n g a t r i a l on the m e r i t s . . . ." Able v. U.S., 44 F.3d 128, 133 (2d Cir. 
1995) (per curiam). 

On March 6, 1995, t h i s court held that under the pleadings p l a i n t i f f s lacked 
standing to claim that (1) the Act violates t h e i r right to expressive 
association, (2) subsection 654(b)(1) violates t h e i r rights to free expression 
and equal protection, and (3) subsection 654(b)(3) violates t h e i r right to equal 
protection. Able v. U.S., No. 94 CV 0974 (E.D.N.Y. Mar. 6, 1995). 

From March 13 to March 16, 1995 the court t r i e d the merits of p l a i n t i f f s ' 
remaining claims. 

THE GENESIS OF THE ACT 

On January 29, 1993 President Clinton directed then Secretary of Defense Les 
Aspin to submit a draft executive order "ending discrimination on the basis of 
sexual orientation in determining who [*4] may serve" in the Services, in a 
manner "consistent with the high standards of combat effectiveness and unit 
cohesion our Armed Forces must maintain." Memorandum from President Clinton to 
the Secretary of Defense (Jan. 29, 1993), Ex. PX-21. 

On July 19, 1993, Secretary Aspin announced a new policy as to the service of 
gay men and lesbians in the Services, stating that "sexual orientation i s 
considered a personal and private matter . . . and i s not a bar to service entry 
or continued service unless manifested by homosexual conduct." Memorandum from 
Secretary Aspin to the Secretaries of the Army, Navy and Air Force and the 
Chairman of the Joint Chiefs of Staff ( J u l . 19, 1993), Ex. PX-180. 

From March through l a t e J uly 1993 the Armed Services Committees of the House 
and Senate held p u b l i c hearings on the matter. Secretary Aspin presented the 
a d m i n i s t r a t i o n ' s new p o l i c y t o the Senate Armed Services Committee on J u l y 20, 
1993 . 

Both Committees issued reports recommending l e g i s l a t i o n p r a c t i c a l l y identical 
to what i s now the Act, which became effective November 30, 1993. The Directives 
became effective February 28, 1994. On March 15, 1994, the United States Coast 
Guard announced i t s policy [*5] on homosexual conduct " i n lock step" with 
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t h a t of the other m i l i t a r y services. Memorandum from Secretary Of Transportation 
Federico Pena t o the Commandant, United States Coast Guard (Mar. 15, 1993), Ex. 
JX-13 at p. B301327. 

THE ACT AND THE DIRECTIVES 

Section 654, e n t i t l e d Policy Concerning Homosexuality in the Armed Forces, 
contains in subsection (a) " f i f t e e n findings" that say, among other things: 

(6) Success in combat requires m i l i t a r y units that are characterized by high 
morale, good order and d i s c i p l i n e , and unit cohesion. 

(13) The p r o h i b i t i o n against homosexual conduct i s a long-standing element of 
m i l i t a r y law t h a t continues t o be necessary i n the unique circumstances of 
m i l i t a r y s e r v i c e . 

(14) The armed forces must maintain personnel p o l i c i e s t h a t exclude persons 
whose presence i n the armed forces would create an unacceptable r i s k t o the 
armed forces' high standards of morale, good order and d i s c i p l i n e , and u n i t 
cohesion t h a t are the essence of m i l i t a r y c a p a b i l i t y . 

(15) The presence i n the armed forces of persons who demonstrate a propensity or 
i n t e n t t o engage i n homosexual acts would create an unacceptable r i s k t o the 
high standards of morale, good [*6] order and d i s c i p l i n e , and u n i t cohesion 
t h a t are the essence of m i l i t a r y c a p a b i l i t y . 

Subsection ( b ) , s e t t i n g f o r t h the Act's p o l i c y , s t a t e s , i n substance, t h a t a 
member " s h a l l be separated" from the Services i f one or more of the f o l l o w i n g 
three f i n d i n g s i s made: 

(1) The member i s found to have engaged, attempted to engage, or s o l i c i t e d 
another to engage, in homosexual acts, unless the member has demonstrated, among 
other things, that "such conduct" departs from the member's usual behavior and 
he or she "does not have a propensity or intent to engage in homosexual acts." 

(2) The member "has s t a t e d t h a t he or she i s a homosexual or bisexual or 
words t o t h a t e f f e c t , " unless "there i s a f u r t h e r f i n d i n g " made i n accordance 
wi t h r e g u l a t i o n s t h a t "the member has demonstrated t h a t he or she i s not a 
person who engages i n , attempts t o engage i n , has a propensity t o engage i n , or 
intends t o engage i n homosexual acts." 

(3) The member has married or attempted to marry someone of the same sex. 

Subsection ( f ) contains d e f i n i t i o n s . "Homosexual" includes "the terms 'gay' 
and 'lesbian'" and means a person who engages, attempts t o engage, has a 
"propensity" t o engage, or "intends" t o engage, [*7] i n homosexual acts. The 
term "homosexual a c t " means any b o d i l y contact between members of the same sex 
t o s a t i s f y sexual desires or any such contact t h a t a reasonable person would 
understand t o "demonstrate a propensity" or " i n t e n t " t o engage i n such an act. 
The Act does not define the word "propensity." 

On December 21, 1993 Secretary Aspin issued a memorandum and Directives 
concerning the implementation of the new policy. Memorandum from Secretary Aspin 
to the Secretaries of the Military Departments et a l . (Dec. 21, 1993), Ex. JX-4. 
They provided that an applicant to become a member w i l l not be asked about his 
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or her sexual orientation, that "homosexual orientation i s not a bar" to 
"service entry or continued service," but that "homosexual conduct" i s . Such 
"conduct" includes not only homosexual "acts" but also a statement by a member 
or applicant that "demonstrates a propensity or intent to engage" in such acts. 
A statement that demonstrates the "propensity" w i l l thus require separation 
unless the member rebuts a presumption that he or she engages or intends to 
engage in "homosexual acts" or has a "propensity" to do so. Directives 1332.14, 
1332.30, & 1304.26, Exs. JX-6, JX-7, [*8] & JX-9. 

As examples of statements g i v i n g r i s e t o the presumption the D i r e c t i v e s 
include " I am a homosexual," " I am gay," " I am a lesb i a n , " and " I have a 
homosexual o r i e n t a t i o n . " I d . The D i r e c t i v e s purport t o d i s t i n g u i s h homosexual 
" o r i e n t a t i o n " from homosexual "propensity," d e f i n i n g homosexual " o r i e n t a t i o n " as 
"an a b s t r a c t sexual preference f o r persons of a p a r t i c u l a r sex," and 
homosexual "propensity" as evidencing "a l i k e l i h o o d t h a t a person engages i n or 
w i l l engage i n " homosexual acts. I d . 

The D i r e c t i v e s go on t o say t h a t "a statement . . . demonstrating a 
propensity or i n t e n t t o engage i n homosexual acts i s grounds f o r separation not 
because i t r e f l e c t s the member's sexual o r i e n t a t i o n , but because the statement 
i n d i c a t e s a l i k e l i h o o d t h a t the member engages i n or w i l l engage i n homosexual 
acts." I d . 

The D i r e c t i v e s do not ex p l a i n how an " o r i e n t a t i o n " means an "ab s t r a c t 
preference" i f not revealed but i f admitted becomes evidence of a " l i k e l i h o o d " 
t o commit acts, a l i k e l i h o o d t h a t r e q u i r e s discharge. 

THE ISSUE BEFORE THE COURT 

The six p l a i n t i f f s have "stated" in th e i r complaint that they are 
"homosexuals." That i s the only thing that they have done that i s now [*9] 
before the court. Under the state of the pleadings the court thus does not 
consider the case to draw into question the v a l i d i t y of any subsection of the 
Act other than ( b ) ( 2 ) . 

Subsection (b)(2) has two aspects pertinent to t h i s case. I t provides for the 
discharge of a member because he or she (1) has made a "statement" and (2) the 
statement i s of his or her status, that i s , his or her "propensity." 

P l a i n t i f f s urge t h a t subsection (b)(2) i s i n v a l i d both under the F i r s t 
Amendment and the equal p r o t e c t i o n component of the due process clause of the 
F i f t h Amendment. 

THE LEGISLATIVE PURPOSE 

Before addressing the c o n s t i t u t i o n a l v a l i d i t y of subsection (b)(2) the court 
looks t o the t e x t of the e n t i r e Act t o determine the end t o which the Act i s 
di r e c t e d . 

The Act says that i t s objective i s to reach "homosexual conduct," that i s , 
"homosexual acts" as they are defined in the Act. Thus finding (13) in 
subsection (a) says that the "prohibition against homosexual conduct" in the 
military i s "necessary." Finding (15) indicates that the prohibition against 
such conduct i s so necessary that even those who have a mere "propensity" to 
engage in that conduct must be discharged from the mi l i t a r y [*10] because 
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t h e i r status as homosexuals makes i t l i k e l y t h a t they w i l l commit homosexual 
acts. 

The statement " I am a homosexual" or " I have a homosexual propensity" i s thus 
p r o h i b i t e d by the terms of the Act not because the statement i t s e l f causes harm 
but because one can i n f e r from i t t h a t the speaker w i l l do harmful t h i n g s , 
namely, commit "homosexual acts " i n j u r i o u s t o "morale, good order and 
d i s c i p l i n e , and u n i t cohesion." 

THE FIRST AMENDMENT 

The free speech clause of the F i r s t Amendment reads: "Congress s h a l l make no 
law . . . abridging the freedom of speech." 

The f i r s t question for the court i s whether the government may under the 
F i r s t Amendment prohibit a member of the Services from stating that he or she i s 
a homosexual, that i s , that he or she has an innate feeling within that 
i n d i c a t e s the st a t u s of a homosexual. 

P l a i n t i f f s ' statements t h a t they are homosexual c o n s t i t u t e "speech," and 
important, not t r i v i a l , speech. The F i r s t Amendment recognizes the value of 
speech not only as an instrument, t h a t i s , a mechanism by which ideas may be 
exchanged, but also as an expression of personal d i g n i t y and i n t e g r i t y . Speech 
i s worthy of F i r s t Amendment p r o t e c t i o n not only when i t [*11] c o n t r i b u t e s t o 
the "marketplace of ideas" or a s s i s t s i n the search f o r " t r u t h , " but also when 
i t a r t i c u l a t e s "the premise of i n d i v i d u a l d i g n i t y and choice upon which our 
p o l i t i c a l system r e s t s . " Cohen v. C a l i f o r n i a , 403 U.S. 15, 24, 91 S. Ct. 1780, 
1788, 29 L. Ed. 2d 284 (1971). "Those who won our independence believed t h a t the 
f i n a l end of the State was t o make men f r e e t o develop t h e i r f a c u l t i e s . . . . 
They valued l i b e r t y both as an end and as a means." Whitney v. C a l i f o r n i a , 274 
U.S. 35-7, 375, 47 S. Ct. 641, 648, 71 L. Ed. 1095 (1927) (Brandeis, J., jo i n e d 
by Holmes, J., c o n c u r r i n g ) . 

P l a i n t i f f s have done no more than acknowledge who they are, that i s , their 
status. The speech at issue in t h i s case implicates the F i r s t Amendment value of 
promoting individual dignity and integrity, and thus i s protected by the F i r s t 
Amendment from e f f o r t s to prohibit i t because of i t s content. 

Regulation of the content of speech that involves F i r s t Amendment concerns i s 
presumed inv a l i d . See R.A.V. v. City of St. Paul, U.S. , , 112 S. Ct. 
2538, 2542 (1992); Simon & Schuster, Inc. v. New York Crime Victims Bd., 502 
U.S. 105, 116, 112 [*12] S. Ct. 501, 508, 116 L. Ed. 2d 476 (1991). The 
government may regulate i t s content only upon a showing t h a t such r e g u l a t i o n 
promotes a "compelling i n t e r e s t " and t h a t the government has chosen "the l e a s t 
r e s t r i c t i v e means" t o f u r t h e r the i n t e r e s t . Sable Communications of C a l i f o r n i a , 
Inc. v. F.C.C, 492 U.S. 115, 126, 109 S. Ct. 2829, 2836, 106 L. Ed. 2d 93 
(1989) . 

The court recognizes that the judgments of Congress and the mil i t a r y with 
regard to mil i t a r y a f f a i r s are ent i t l e d to substantial deference, and that 
courts "lack the competence" to make policy decisions in the mi l i t a r y context. 
See Goldman v. Weinberger, 475 U.S. 503, 507, 106 S. Ct. 1310, 1313, 89 L. Ed. 
2d 478 (1986), Rostker v. Goldberg, 453 U.S. 57, 65, 101 S. Ct. 2646, 2652, 69 
L. Ed. 2d 478 (1981). But that does not mean that courts are not competent or 
should abdicate t h e i r r e s p o n s i b i l i t y to review the co n s t i t u t i o n a l i t y of 
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military decisions. "When Congress' exercise of one of i t s enumerated powers 
clashes with those individual l i b e r t i e s protected by the B i l l of Rights, i t i s 
[the courts'] 'delicate and d i f f i c u l t task' to determine whether the resulting 
r e s t r i c t i o n on freedom can be tolerated." [*13] United States v. Robel, 389 
U.S. 258, 264, 88 S. Ct. 419, 424, 19 L. Ed. 2d 508 (1967) ( c i t a t i o n s omitted). 

A court need not determine the wisdom of a par t i c u l a r m i l i t a r y policy in 
order to determine whether that policy c o n f l i c t s with the Constitution. Even in 
the military context, regulation of speech based on content survives 
constitutional scrutiny only i f i t i s "no more than [what i s ] reasonably 
necessary to protect [a] substantial government i n t e r e s t . " Brown v. Glines, 444 
U.S. 348, 355, 100 S. Ct. 594, 600, 62 L. Ed. 2d 540 (1980). 

Defendants argue that subsection (b)(2) does not offend the F i r s t Amendment 
because the subsection i s ultimately directed solely at the prohibition of acts 
and gives members who reveal t h e i r homosexual "orientation" an opportunity to 
rebut the presumption that a member with such an "orientation" w i l l either 
commit undesirable acts or has a "propensity" to commit such acts. 

In advancing t h i s argument, defendants r e j e c t o l d myths p r e v i o u s l y o f f e r e d t o 
j u s t i f y a ban on service by homosexuals. 

From the e a r l y 1920's through the 1970's, homosexuals were deemed u n f i t f o r 
service because homosexuality was considered a "mental i l l n e s s " [*14] or a 
" p e r s o n a l i t y d i s o r d e r . " See Prepared Statement of Dr. David P. B u r r e l l i , S. Hrg. 
103-845, Ex. JX-1 at pp. 13-14. I n 1982, the Department of Defense issued a 
p o l i c y mandating dismi s s a l of homosexuals i n p a r t " t o prevent breaches of 
s e c u r i t y " t h a t presumably would a r i s e i f a closeted homosexual were blackmailed. 
See i d . at p. 15. Even as r e c e n t l y as 1993, some proponents of r e t a i n i n g the 
complete ban t e s t i f i e d t h a t such a p o l i c y was necessary because homosexuals are 
more l i k e l y , as a group, " t o spread i n f e c t i o u s diseases such as h e p a t i t i s and 
s y p h i l i s . " See Statement of Col. John Ripley, H.A.S.C. Hrg. 103-18, Ex. JX-2 at 
pp. 89-90. 

The l e g i s l a t i v e record shows t h a t the Act and the D i r e c t i v e s are not premised 
on these b e l i e f s . Defendants do not contend t h a t the new p o l i c y was enacted i n 
response t o a f i n d i n g t h a t gay men and lesbians have p h y s i c a l or psychological 
defects rendering them u n f i t t o serve, pose s e c u r i t y r i s k s , or are more l i k e l y 
than heterosexuals t o v i o l a t e a code of conduct or other r u l e s g e n e r a l l y . See 
Defendants' Responses t o P l a i n t i f f s ' Requests f o r Admission, Ex. PX-13 a t pp. 
5-8. Indeed, defendants admit t h a t Congress " c l a r i f i e d t h a t the p r o s c r i p t i o n 
[*15] on service has nothing t o do w i t h u n j u s t i f i e d assumptions t h a t 
homosexuals are not j u s t as capable p h y s i c a l l y , mentally and p s y c h o l o g i c a l l y t o 
serve i n the United States m i l i t a r y as heterosexuals." T r a n s c r i p t of Defendants' 
Closing Statement at p. 256. 

High-ranking administration o f f i c i a l s and m i l i t a r y o f f i c e r s c e r t i f i e d the 
demonstrated a b i l i t y of homosexuals to serve competently and conscientiously. 
Secretary Aspin, in presenting the administration's new policy, t e s t i f i e d to the 
Department of Defense's recognition "that homosexuals have served with 
distin c t i o n in the Armed Forces." S. Hrg. 103-845, Ex. JX-1 at p. 702. General 
Norman Schwartzkopf noted that "homosexuals have served in the past and have 
done a great job serving the i r country." S. Hrg. 103-845, Ex. JX-1 at p. 612. 
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Major Kathleen Bergeron affirmed that in her experience, homosexuals who 
eventually had been separated "had an honorable record and served with 
dis t i n c t i o n . " S. Hrg. 103-845, Ex. JX-1 at p. 612. General Colin Powell, 
discussing the arguments of those who believe that homosexuals should be allowed 
openly to serve, stated that "they note correctly that homosexuals have 
privately served well in the past and [*16] are continuing to serve well 
today." S. Hrg. 103-845, Ex. JX-1 at p. 707. 

Thus, the government, including Congress, believed that the admission of 
homosexuals into the Services did not pose an uncontrollable r i s k that they 
would commit acts inherently dangerous to morale, good order and d i s c i p l i n e , and 
unit cohesion, and manifested that belief by allowing homosexuals to enter the 
Services. 

The government's confidence was j u s t i f i e d by the f a c t t h a t over the years 
thousands of homosexuals have served i n the Services ably and honorably before 
the Act became law. By the time the Act was passed, the o l d myths had f i n a l l y 
been abandoned. 

But despite i t s r e c o g n i t i o n t h a t homosexuals do not by t h e i r nature pose a 
r i s k t o the m i l i t a r y mission or lack competence as s o l d i e r s , the government 
elected t o allow them t o j o i n and remain i n the Services only on the c o n d i t i o n 
t h a t they remain s i l e n t regarding t h e i r s t a t u s . The government j u s t i f i e d t h i s 
c o n d i t i o n by saying t h a t i t needed t o use a statement of o r i e n t a t i o n as evidence 
of a l i k e l i h o o d t o engage i n p r o h i b i t e d acts i n order t o f o r e s t a l l the 
commission of such acts. 

To presume from a person's status that he or she w i l l commit undesirable 
[*17] acts i s an extreme measure. H i t l e r taught the world what could happen 
when the government began to target people not for what they had done but 
because of t h e i r s t a t u s . 

T h i r t y three years ago the Supreme Court held i t was c r u e l and unusual 
punishment p r o h i b i t e d by the Eighth Amendment t o subject an admitted n a r c o t i c s 
addict t o a misdemeanor prosecution on the theory t h a t h i s a d d i c t i o n j u s t i f i e d 
an inference t h a t he had possessed or i n the f u t u r e would possess drugs. 
Robinson v. C a l i f o r n i a , 370 U.S. 660, 82 S. Ct. 1417, 8 L. Ed. 2d 758 (1962). 
See also Powell v. Texas, 392 U.S. 514, 543, 88 S. Ct. 2145, 2159, 20 L. Ed. 2d 
1254 (1968) (Black, J., concurring) ("Punishment f o r a s t a t u s i s p a r t i c u l a r l y 
obnoxious, and i n many instances can reasonably be c a l l e d c r u e l and unusual, 
because i t involves punishment f o r a mere propensity, a d e s i r e t o commit an 
offense; the mental element i s not simply one p a r t of the crime but may 
c o n s t i t u t e a l l of i t . " ) 

Robinson's status as a narcotics addict was s e l f acquired. How much worse i t 
i s to infer the commission of acts from one's homosexual status, which may well 
be acquired at birth or in early childhood. See John C. Gonsiorek [*18] and 
James D. Weinrich, eds.. Homosexuality: Research Implications for Public Policy 
2 (1991) . 

Defendants recognized that a policy mandating discharge of homosexuals merely 
because they have a homosexual orientation or status could not withstand 
j u d i c i a l scrutiny. As Jamie Gorelick, Counsel to the Department of Defense, 
stated at the Senate hearing: "The reason we do not discharge people because we 
believe them to have a homosexual orientation i s because in 1981 i t was 
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recognized that i f we did have a status-based as opposed to a conduct-based 
rule, that i t would be vulnerable to the courts." S. Hrg. 103 845, Ex. JX-1 at 
p. 777. 

Defendants therefore designed a policy that purportedly d i r e c t s discharge 
based on "conduct," and c r a f t i l y sought to avoid the F i r s t Amendment by defining 
"conduct" to include statements revealing one's homosexual status. To say " I 
have a homosexual orientation," a mere acknowledgment of status, i s thus 
transmogrified into an admission of misconduct, and misconduct that the speaker 
has the p r a c t i c a l l y insurmountable burden of disproving. 

As noted above, the D i r e c t i v e s purport t o d i s t i n g u i s h between homosexual 
" o r i e n t a t i o n " and homosexual "propensity," [*19] d e f i n i n g the former as the 
q u a l i t y of having an " a b s t r a c t sexual preference f o r members of the same sex" 
and the l a t t e r as the q u a l i t y of having such a preference t h a t presumably i s 
s u f f i c i e n t l y concrete t o i n d i c a t e a " l i k e l i h o o d " t h a t the preference w i l l be 
acted upon. 

The court regards the definition and treatment of these terms to be nothing 
less than Orwellian. Although the Act and the Directives are written in such a 
manner as to give the impression that there i s a principled d i s t i n c t i o n between 
the two c h a r a c t e r i s t i c s , only a brief c r i t i q u e w i l l demonstrate that in practice 
no such d i s t i n c t i o n e x i s t s . 

Neither the Act nor the D i r e c t i v e s e x p l a i n how t o d i f f e r e n t i a t e an 
" o r i e n t a t i o n " from a "propensity," although the Act's avowed p o l i c y t o insure 
t h a t "homosexual o r i e n t a t i o n " not be t r e a t e d as a "bar" t o service would seem t o 
make such d i f f e r e n t i a t i o n c r u c i a l . Those who formulated the p o l i c y t e s t i f i e d 
t h a t any d i s t i n c t i o n between the two i s merely " h y p o t h e t i c a l , " Testimony of 
Counsel Gorelick, S. Hrg. 103-845, Ex. JX-1 at p. 800, and the D i r e c t i v e s , as 
decreed by Congress, equate a statement of " o r i e n t a t i o n " w i t h an admission of at 
least a "propensity." See D i r e c t i v e s 1332.14 [*20] & 1332.30, Exs. JX-6 & 
JX-7, and S. Rep. 103-112, Ex. JX-15 at p. 294. 

These f a c t s seem t o the co u r t t o be powerful evidence t h a t despite t h e i r 
semantic gymnastics, defendants themselves d i d not perceive a d i f f e r e n c e between 
the two. P l a i n l y they intended t h a t the a r t i c u l a t i o n of a mere " o r i e n t a t i o n " be 
s u f f i c i e n t t o i n i t i a t e a discharge proceeding. Thus, one who does no more than 
express an " o r i e n t a t i o n " i s faced w i t h the prospect of somehow showing t h a t he 
or she does not have a "propensity" t o engage i n p r o h i b i t e d acts i n order t o 
avoid discharge. 

The v;ord "propensity" i s generally understood and defined to mean a "natural 
in c l i n a t i o n " or an "innate or inherent tendency." Webster's Third New 
International Dictionary 1817 (1986); see also Random House Dictionary of the 
English Language 1152 (1966). "Innate" means "existing in one from b i r t h " or 
"inborn." Random House at 733; see also Webster's at 1165. 

Defendants make much of the o p p o r t u n i t y t o rebut the presumption of 
propensity. But t h a t o p p o r t u n i t y i s an i g n i s fatuus. Neither the Act nor the 
D i r e c t i v e s suggest how one who i s born w i t h an innate tendency, an " o r i e n t a t i o n " 
or a "propensity," t o commit a homosexual [*21] act can prove t h a t he or she 
does not have such an o r i e n t a t i o n or propensity. Furthermore, the testimony at 
the Senate hearing shows t h a t a member who admits t o a homosexual o r i e n t a t i o n 
has only a " h y p o t h e t i c a l " chance t o escape discharge. 
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As stated by Ms. Gorelick, the rebuttable presumption places a "very high 
burden" on the member, and in a situation where "someone made the statement [of 
homosexuality] knowingly and was not drunk or had not lo s t h i s or her mind," i t 
would be "very unlikely" that the burden could be overcome by the member's 
assertion that he or she does not engage or have a propensity to engage in 
prohibited acts. S. Hrg. 103-845, Ex. JX-1 at p. 772. Indeed, Ms. Gorelick 
t e s t i f i e d that even i f the speaker completely disclaimed h i s or her 
acknowledgment of his or her sexual orientation, asserting that " I was 
misunderstood, I did not mean i t , i t was a joke," that disclaimer would only 
"hypothetically s u f f i c e " to rebut the presumption. Id. 

Thus, the policy t r e a t s a statement of homosexual orientation as proof of the 
case. Once such a statement i s made, the speaker i s judged guilt y u n t i l proven 
innocent of committing misconduct the government considers so threatening 
[*22] to the military mission that a member may be discharged for i t . This 
seems to the court a rather draconian consequence of merely admitting to an 
orientation that Congress has determined to be innocuous. 

Defendants p o i n t t o three i s o l a t e d instances where .Navy members have been 
able t o escape discharge despite having s t a t e d t h a t they were homosexual as 
evidence t h a t the Act does not punish expressions of homosexual o r i e n t a t i o n but 
merely uses them as evidence i n an e f f o r t t o preclude the commission of 
p r o h i b i t e d acts. See A d m i n i s t r a t i v e Bd. Records Nos. 13, 15, & 16, Exs. DX-1, 
DX-2, & DX-3. 

An examination of the records (such as they are) 'Of these proceedings shows 
t h a t the r e s u l t s were aberrations stemming from a d y s f u n c t i o n a l a p p l i c a t i o n of 
the p o l i c y . I n one, the member had said "she thought she might be gay." I n 
another, the member had st a t e d "I'm ki n d of confused about my sexual 
preference." And i n the t h i r d the member had said he was homosexual only i n what 
he thought was a c o n f i d e n t i a l session w i t h a Navy counselor who t r i e d t o make 
him "comfortable" and "as f r e e as p o s s i b l e " so as t o get t o the " r o o t " of the 
member's problems. 

In each of these cases, the member stated [*23] at the discharge hearing 
that he or she was gay, but was apparently able to escape discharge by stating 
that he or she had not engaged and did not intend to engage in "homosexual 
acts." But Congress' s p e c i f i c intent was that "a member cannot rebut the 
presumption simply through a promise to adhere to m i l i t a r y standards of conduct 
in the future, nor can the member rebut the presumption by a statement to the 
effect that he or she has a propensity towards homosexuality but has not acted 
on i t . " S. Rep. 103-112, Ex. JX-15 at p. 294. 

These three atypical r e s u l t s are obviously aberrations that cannot be taken 
to show that the Act holds out any r e a l i s t i c opportunity to rebut the 
presumption. 

The p l a i n f a c t i s t h a t subsection (b)(2) burdens speech based s o l e l y on i t s 
content by s u b j e c t i n g the member t o a discharge process i n which the member has 
only at best a h y p o t h e t i c a l chance t o escape separation. The Act works t o 
discharge or subject t o discharge proceedings members who possess no more than 
an " o r i e n t a t i o n " regardless of whether they have engaged i n or demonstrated a 
l i k e l i h o o d of engaging i n p r o h i b i t e d acts, and thus reaches speech t h a t does not 
i n d i c a t e acts. 
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This court concludes [*24] that under the F i r s t Amendment a mere statement 
of homosexual orientation i s not s u f f i c i e n t proof of intent to commit acts as to 
j u s t i f y the i n i t i a t i o n of discharge proceedings. 

B 

In t h i s c o u r t defendants argued something not even mentioned i n the f i f t e e n 
f i n d i n g s of the Act. I n substance, they contended t h a t a m a j o r i t y of the 
heterosexuals i n the Services would not, f o r a v a r i e t y of reasons, l i k e t o know 
t h a t there were homosexuals serving w i t h them and t h a t t h i s would r e s u l t i n a 
serious detriment t o " u n i t cohesion." Defendants now say t h a t the Services are 
j u s t i f i e d i n d e f e r r i n g t o t h i s f e e l i n g of heterosexuals by imposing s i l e n c e on 
homosexuals. 

Defendants' advancement of t h i s a l t e r n a t i v e theory t o j u s t i f y the Act 
in d i c a t e s t h a t , once Congress decided t o t r y t o get a l l known homosexuals out of 
the Services, the c h i e f concern was t o d r a f t l e g i s l a t i o n t o insure t h a t the 
enactment would survive j u d i c i a l review. See also Testimony of Counsel Gorelick 
and Gen. John P. Otjen, S. Hrg. 103-845, Ex. JX-1 at pp. 775-78, 812-21, 829-30. 
The Committee hearings show t h a t l e g a l counsel thought the best way t o do t h i s 
was t o pretend t h a t the concern was over, not the mere presence of homosexuals 
[*25| i n the Services, but t h e i r p o t e n t i a l acts. According t o counsel, i f the 
Act provided f o r t h r i g h t l y t h a t open homosexuals s h a l l be banned because 
heterosexuals w i l l not stand f o r them, i t would be vulnerable under the 
C o n s t i t u t i o n of the United States, See Testimony of Counsel Gorelick, S. Hrg. 
103-845, Ex. JX-1 at p. 777. 

.So the lawyers evolved the Byzantine and complex provisions described above. 
The Act was designed to say nothing about heterosexual animosity towards 
homosexuals. The Act's f i f t e e n findings avoid using a single word about 
heterosexuals, and f a i l to say what, i f any, effect the reactions of 
heterosexuals may have on u n i t cohesion. 

Those who opposed the removal of the t o t a l ban on homosexuals and t e s t i f i e d 
at the hearings were more candid. They said that the concern was with the 
potential reaction of heterosexuals i f they knew who were the homosexuals 
serving w i t h them. 

Although the Act's findings are s i l e n t as to the response of heterosexuals to 
the presence of known homosexuals in the Services, the court w i l l analyze the 
Act as i f i t said that a statement of homosexual status was in i t s e l f an e v i l 
because heterosexuals would not l i k e to hear i t and would react [*26] so as 
to damage unit cohesion. See Weinberger v. Wiesenfeld, 420 U.S. 636, 648 n.l6, 
95 ,S. Ct. .1225, 1233 n.l6, 43 L. Ed. 2d 514 (1975) (courts need not "accept at 
face value assertions of l e g i s l a t i v e purposes, when an examination of the 
l e g i s l a t i v e scheme and i t s history demonstrates that the asserted purpose could 
not have been a goal of the l e g i s l a t i o n " ) . 

There certa i n l y was much testimony at the Committee hearings, p a r t i c u l a r l y 
from generals and other high-ranking o f f i c e r s , opposing any l i f t i n g of the ban 
on homosexuals because of the expected reactions of heterosexuals. I t i s f a i r to 
say that the bulk of the anecdotal testimony described how heterosexuals would 
be prejudiced against homosexuals because t h e i r " l i f e s t y l e s " or "values" 
differed from the " t r a d i t i o n a l " moral or religious "values" of heterosexuals. 
See, e.g., Testimony of Maj. Bergeron, S. Hrg. 103-845, Ex. JX-1 at pp. 630-31 
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(expressing concern t h a t members' c h i l d r e n "be exposed t o t h a t l i f e s t y l e " ) . 
Test'imony of Capt. Gordon Holder, S. Hrg. 103-845, Ex. JX-1 a t p. 544 
(questioning a b i l i t y t o lead subordinates " i n an area . . . b a s i c a l l y against 
[ h i s ] moral standards); Testimony of Comm. James Pledger, [*27] S. Hrg. 
103-34 5, Ex, JX-1 at pp. 541-42 ( r e p o r t i n g t h a t s i g n i f i c a n t number of h i s crew 
"took exception" t o l i f t i n g ban "based on moral c o n v i c t i o n s " ) . 

General John P. Otjen, a staunch opponent of any l i f t i n g of the ban and the 
chairman of the Military Working Group that recommended the policy that 
eventually became the Act, sounded a theme repeatedly stated by high-ranking 
o f f i c e r s that "when somebody i d e n t i f i e s themselves as homosexual" "that i s 
disruptive to unit cohesion. . . ." S. Hrg. 103-845, Ex. JX-1 at p. 780. See 
also id. at p, 821 ("Based on my experience, [a] statement [of homosexual 
orieiitation] alone w i l l cause disruption within the unit.") 

General Schwartzkopf t e s t i f i e d that "the introduction of an open homosexual 
into a small unit immediately polarizes that unit." S. Hrg. 103-845, Ex. JX-1 at 
pp. 395-96. See also S, Rep. 103-112, Ex. JX 15 at pp. 279-80. General Powell 
said tliat "homosexuals over history who have been w i l l i n g to keep t h e i r 
orientation private have been successful members. . » ," S. Hrg. 103-845, Ex. 
JX-1 at p. 708, but that "the presence of open homosexuality would have an 
unacceptable detrimental and disruptive impact on the cohesion, morale [*28] 
and esprit of the Armed Forces." Id. See also Sen. Rep. 103-112, Ex. JX-15 at p. 
278. The Report of the Association of the United States Army stated: 
"Heterosexual animosity toward known homosexuals can cause latent or even overt 
h o s t i l i t y , resulting in degradation of team or unit e s p r i t . " H.A.S.C. Hrg. 
103-18, l':;x. JX-2 at p. 337. 

TTiis heterosexual animosity towards homosexuals i s by i t s terms based on 
ir r a c i o n a l prejudices. But the government advances two arguments to attempt to 
refute the fact that the policy of requiring secrecy was based on i r r a t i o n a l 
stereotypes. 

F i r s t , they say that the policy "seeks to accommodate the privacy interests 
of servicemembers." 

T'nis seems to the court the most incongruous of arguments. After passage of 
the Act the showers, the l a t r i n e s and the barracks became no more private than 
they v.'cre before. As defendants say, "Privacy i s extremely limited in the 
mi 1 ;i. ca ry . " 

To "accommodate" the privacy of heterosexuals presumably means, f o r example, 
to Keep t h e i r naked bodies safe i n the showers from the stares of homosexuals. 
But i f indeed there are homosexuals who wish t o peek a t naked bodies, they might 
do so q u i t e as r e a d i l y when t h e i r o r i e n t a t i o n [*29] i s a secret as when i t i s 
open. T'he only d i f f e r e n c e w i l l be t h a t heterosexuals w i l l not know which of 
the.i t: servicemates are homosexuals, and heterosexuals w i l l have reason t o have a 
generalized suspicion of everyone i n the showers, hardly a circumstance l i k e l y 
t o .increase "cohesion." 

To suggest to heterosexuals that the secrecy policy w i l l "accommodate" their 
priv.iicy interests i s to attempt to mislead them. They are not dunces or 
ostriches. They can hardly be unaware that because of the passage of the Act 
homosexuals are serving with them. 
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•Second, defendants contend that the policy somehow addresses the concern 
about "sexual tension" in the unit. The argument i s based on the proposition 
that homosexuals, following th e i r "tendencies," w i l l behave in improper ways 
t h a t w i l l give r i s e t o such tension. 

This was an argument advanced before the Senate Committee i n support of the 
t o t a l ban on homosexuals. See, e.g., S. Hrg. 103-845, Ex. JX-1 a t pp. 535-36 
(testimony of Fleet Master Chief Ronald C a r t e r ) , pp. 763-64 (statement of Gen. 
Gordon S u l l i v a n ) , pp. 604-05 (testimony of Maj. Bergeron). I t can h a r d l y have 
force now when homosexuals are not banned and w i l l be serving i n u n i t s . 
[*30] There i s no reason t o believe t h a t such improper behavior, i f i t occurs, 
wou.ld be more l i k e l y t o occur because a homosexual had admitted h i s o r i e n t a t i o n 
r a ther than kept i t a secret. 

Moreover, inappropriate behavior by a homosexual, whether in the closet or 
not, i s susceptible of control by the general regulations. The Uniform Code of 
Mil.i tary Justice, 10 U.S.C. @ 801 et seq. , contains numerous provisions that 
target such misconduct, prohibiting rape, 10 U.S.C. (§ 920, sexual harassment, 10 
U.S.C. 0 893, and fraternization, 10 U.S.C. @ 934. 

There was, of course, evidence presented t o Congress t o the e f f e c t t h a t the 
presence of i n d i v i d u a l s who acknowledged t h e i r homosexual o r i e n t a t i o n would 
cause no s i g n i f i c a n t breakdown i n cohesion. I n a r e p o r t commissioned by 
Secretary Aspin, an i n t e r d i s c i p l i n a r y team of researchers from the National 
Defense Research I n s t i t u t e of the RAND Corporation (the RAND Group) concluded 
t h a t "although some d i s r u p t i o n s might r e s u l t from having acknowledged 
homcv.exuaIs serving i n the m i l i t a r y , " "the experience of analogous organizations 
. . . suggests t h a t any increase i s l i k e l y t o be q u i t e s m all." RAND National 
Defense Research I n s t i t u t e , Sexual O r i e n t a t i o n [*31] and U.S. M i l i t a r y 
Personnel Policy: Options and Assessment (1993) (the Rand Report), Ex. PX-1 at 
p. v;;iv. The RAND Group noted t h a t i n Canada, I s r a e l , the Netherlands, and 
Norway, "countries t h a t have p o l i c i e s of complete n o n d i s c r i m i n a t i o n , " "no 
serious problems were reported concerning the presence of homosexuals i n the 
forcie." Rand Report, Ex. PX-1 at p. 14. 

A rep o r t by the United States General Accounting O f f i c e (the GAO) i n 1992 
also recounted t h a t analogous organizations t h a t have "accepted homosexuals i n t o 
t h e i r ranks . . . have g e n e r a l l y not reported adverse impacts." GAO, Report t o 
Concjressional Requesters, Defense Force Management: DoD's P o l i c y on 
Homosexuality (Jun. 1992), Ex, PX-5 at p, 43. 

I'ur thermore, the RAND Group noted that although the m i l i t a r y had expressed in 
the !.9'i0's similar, indeed almost i d e n t i c a l , fears about the reactions of white 
members .Lf there was r a c i a l integration of the Services, in fact integration 
"did not 'destroy' unit cohesion and mil i t a r y effectiveness." Rand Report, Ex. 
PX-.l at p. 189. 

While the e m p i r i c a l evidence developed by n e u t r a l and o b j e c t i v e organizations 
sucfi as the RAND Group supports the conclusion t h a t any d i s r u p t i o n would 
[*32] probably be q u i t e small, the c o u r t w i l l assume arguendo t h a t Congress 
could liave made a f i n d i n g i n the Act t h a t the r e a c t i o n s of heterosexuals would 
have a la r g e r impact. But even i f the Act had included such a f i n d i n g , there are 
f a c t o r s other than those mentioned i n the hearings t h a t cast doubt on any such 
cone I. us ion . 
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What che court deems extraordinary i s the almost t o t a l lack of concern 
evidenced in the Congressional hearings and the Committee reports as to the 
impact on unit cohesion of the attempt to enforce secrecy on homosexuals and to 
e n l i s t them in the perpetration of a hoax on heterosexuals. Common sense 
suggests that a policy of secrecy, indeed what might be c a l l e d a policy of 
deception or dishonesty, w i l l c a l l unit cohesion into question. 

I f there i s one thing that i s undisputed and seems self-evident, i t i s that 
cohesion depends on mutual t r u s t within the unit. The honor code for 
servicemembers provides that they w i l l not l i e or cheat, and for good reason. 
Honesty is a quality that a t t r a c t s respect. Secrecy and deception i n v i t e 
suspicion, which in turn erodes tru s t , the rock on which cohesion i s b u i l t . 

The p o l i c y of the Act i s not only i n h e r e n t l y deceptive. I t also [*33] 
o f f e r s powerful inducements t o homosexuals t o l i e . An e n l i s t e d member may ask 
another e n l i s t e d member h i s or her sexual o r i e n t a t i o n . Testimony of Counsel 
Gorelick and Gen. Otjen, S, Hrg. 103-845, Ex. JX-1 a t pp. 810-11. I t i s t r u e 
t h a t a homosexual may answer "no comment." But a homosexual who answers 
trLitnfu.ll.y i s subject t o discharge proceedings. A heterosexual i s not. The 
pre:'.:-.ure to l.i.e i s obvious. 

Tiiere are no findings, even in the Committee reports, assessing whether a 
policy of secrecy and deception i s more or l e s s deleterious to unit cohesion 
than woLild be a policy of openness and honesty. The court has no findings before 
i t c:a leu I at ing the net effect of the policy on unit cohesion. 

T!-ie task of t h i s court i s to determine the c o n s t i t u t i o n a l i t y of the policy 
adopted by Congress, not i t s morality. But heterosexuals and homosexuals alike 
would be e n t i t l e d to think i t demeaning and unworthy of a great nation to base a 
pol.icy on pretense rather than on truth. To i n v i t e someone with a homosexual 
orientation to join the Services, then to throw that person out solely because 
thai orientation i s revealed from something he or she said, and f i n a l l y to 
pret 
migl 
wi t l 

end Chat the discharge was not [*34] because of the person's orientation, 
t appear to a l l members, heterosexual and homosexual, l e s s than honorable, 
incalculable effect on "high morale, good order and d i s c i p l i n e , and unit 

cohesion. 

Even i f the F i r s t Amendment were t o t o l e r a t e the p r o h i b i t i o n of a t r u t h f u l 
s e l f - i d e r i t i f i c a t i o n by a homosexual because i t offends the s e n s i b i l i t i e s of some 
heterose:':uaIs i t surely would r e q u i r e a l e g i s l a t i v e f i n d i n g t h a t the 
con:;.equences of d i s c l o s u r e would be i n f i n i t e l y more serious than anything 
rev( ..lied i n the record before Congress, Even General Otjen conceded t h a t the 
Services v.'ould f u l f i l l t h e i r mission i f homosexuals were per m i t t e d t o reveal 
the, I. o r i e n t a t i o n . See Deposition of General Otjen, Ex. PX-19 a t p. 139 
(confirming t h a t subordinate members of the Services f o l l o w t h e i r orders whether 
or iiot tiiey l i k e them) . See also Testimony of Gen. Calvin Waller, S. Hrg. 103 
845, Rx. .JX-1 at p. 401 ( " I f the u l t i m a t e d e c i s i o n i s t o allow openly declared 
homosexLials t o serve i n the Armed Forces, I am c o n f i d e n t t h a t the m i l i t a r y 
leadership, as w e l l as the m i l i t a r y personnel, w i l l s a l u t e and make the best of 
that s i t u a t i o n . " ) 

: I any event the Supreme Court has held that the [*35] F i r s t Amendment 
will not countenance the proscription of the expression of an idea because 
others f i n d t h a t idea repugnant. 



PAGE 15 
1995 U.S. Dist. LEXIS 4438, *35 

"[f there i s a bedrock principle underlying the F i r s t Amendment, i t i s that 
the cjovernment may not prohibit the expression of an idea simply because society 
find:-, the idea i t s e l f offensive or disagreeable." Texas v. Johnson, 491 U.S. 
397, 114, 109 s. Ct. 2533, 2545, 105 L. Ed. 2d 342 (1989). See also Terminiello 
V. i:nicacjo, 337 U.S. 1, 4, 69 S, Ct, 894, 896, 93 L. Ed. 1131 (1949); Healy v. 
Jame., 408 U.S. 169, 187-88, 92 S. Ct. 2338, 2349, 33 L. Ed. 2d 266 (1972); 

chuster, supra, 502 U.S. at 118, 112 S. Ct. at 509. 

Tnis principle applies with p a r t i c u l a r force where, as here, heterosexuals 
find the mere idea of homosexual orientation disagreeable based largely on 
i r r a t i o n a l stereotypes. 

Tne court holds that subsection (b)(2) of the Act and i t s accompanying 
Directives are inval i d under the F i r s t Amendment. 

!":;JUAL PROTECTION 

';:ie due process clause of the F i f t h Amendment makes binding upon the federal 
govorniiient the Fourteenth Amendment's command that no state s h a l l "deny to any 
pers.:)!! within i t s j u r i s d i c t i o n the equal [*36] protection of the laws." See 
Bol.l i.ng V. Sharpe, 347 U.S. 497, 498-99, 74 S. Ct. 693, 694, 98 L. Ed. 884 
(19!>1). 

1 lie court analyzes F i f t h Amendment equal protection challenges by the same 
standards as those applicable to claims of violation of the equal protection 
clan.T.e of the Fourteenth Amendment. See Weinberger, supra, 420 U.S. at 638 n.2, 
9 5 . Ct. at 12 28 n.2. 

f .'cau:-,e the Act gives t o persons of one s t a t u s , heterosexual, the chance t o 
exer.:ise the fundamental r i g h t of f r e e speech and p r o h i b i t s i t t o those of 
anotiier s t a t u s , homosexual, defendants must at l e a s t show t h a t the p o l i c y i s 
" t a i l o r e d t o serve a s u b s t a n t i a l governmental i n t e r e s t . " P o lice Department of 
the . j i t y of Chicago v. Mosley, 408 U.S. 92, 99, 92 S. Ct. 2286, 2292, 33 L. Ed. 
2d ;-M 2 ( 1972) . 

I or the reasons discussed above, whether the government intended that 
sub;;ection (b) (2) prevent the commission of prohibited "acts" or appease 
heterosexual prejudices, defendants f a i l to make the required showing. 

r .'en if defendants do believe that heterosexual servicemembers w i l l be so 
ups; c by a cov.'orker' s mere statement of homosexuality as not to work 
cooperatively in the unit, such a belief does not j u s t i f y [*37] a 
d i (.;!.~ .i. ni .111 a t ory p o l i c y . 

''i'ublic o f f i c i a l s sworn to uphold the Constitution may not avoid a 
constitutional duty by bowing to the hypothetical effects of private [] 
preiudice that they assume to be both widely and deeply held." Palmore v. 
Sidcc.L, 466 U.S. 429, 433, 104 S. Ct. 1879, 1882, 80 L. Ed. 2d 421 (1984), 
quot i ncj l-'almer v. Thompson, 403 U.S. 217, 260 61, 91 S. Ct. 1940, 1962-63, 29 L. 
Ed. M 438 (1971) (White, J , , dissenting). Congress may not enact discriminatory 
leq , . l at ion because i t desires to insula'te heterosexual servicemembers from 
star.jmencs that might excite th e i r prejudices. 

Tne court holds that subsection (b)(2) of the Act and i t s accompanying 
Di re :;t i.ves violate the equal protection component of the F i f t h Amendment. 
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C.JNCLL.ISTON 

'I'ne court declares subsection (b)(2) of the Act, 10 U.S.C. @ 654(b)(2), and 
the Directives implementing that suiasection i n v a l i d under the F i r s t and F i f t h 
Amendments and enjoins defendants from enforcing them against p l a i n t i f f s . 

:;o ordered. 

Dated: Brooklyn, New York 
Marcii 30, 199 5 

l.'ngene I-!. Nickerson, U.S.D.J. 



September 5, 1995 

Jonathan M. Bowie 
Skadden, Arps, Slate, Meagher & Flom 
919 T h i r d Avenue 
New York, New York 10022-3897 

Dear Mr. Bowie: 

I am i n r e c e i p t of your recent 
l e t t e r . I understand t h a t you have 
contacted Judy M i l l e r , General Counsel at 
the Department of Defense and David Ogden 
at the Department of J u s t i c e . They are 
the a p p r o p r i a t e o f f i c i a l s and I am sure we 
w i l l keep informed from them. 

Very t r u l y yours. 

Abner J. Mikva 
Counsel t o the President 

cc: Judy M i l l e r 
David Ogden 

/ 

/ 

/ 
/ 
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August 21, 1995 

The Honorable Abner J. Mikva 
Counsel t o the President of the United States 
The White House 
16 00 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear Mr. Mikva: 

One of the issues discussed at your meeting i n 
June w i t h representatives of the Servicemembers Legal 
Defense Network was the m i l i t a r y ' s p o l i c y of denying 
assistance of counsel t o m i l i t a r y suspects p r i o r t o t h e i r 
being charged. Enclosed i s a l e t t e r t h a t describes t h i s 
p o l i c y and i t s u n c o n s t i t u t i o n a l e f f e c t s i n greater de­
t a i l . 

B O S T O N 
C H I C A G O 
H O U S T O N 

L O S A N G E L E S 
N E W A R K 

S A N F R A N C I S C O 
W A S H I N G T O N . D.C 

W I L M I N G T O N 

B E I J I N G 
B R U S S E L S 
B U D A P E S T 

F R A N K F U R T 
H O N G K O N G 

L O N D O N 
M O S C O W 

P A R I S 
P R A G U E 
S Y D N E Y 
T O K Y O 

T O R O N T O 

I n essence, several branches of the m i l i t a r y 
have adopted an o f f i c i a l p o l i c y of denying assistance of 
counsel t o c r i m i n a l suspects p r i o r t o and during c u s t o d i ­
a l i n t e r r o g a t i o n . This p o l i c y appears t o be a b l a t a n t 
v i o l a t i o n of the Supreme Court's Miranda dec i s i o n as w e l l 
as a fundamental unfairness i n the system. I n a d d i t i o n , 
the p o l i c y appears t o r a i s e an untenable e t h i c a l dilemma 
f o r defense counsel i n t h a t they are permitted t o "con­
s u l t " w i t h , but not represent, or even enter i n t o , an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h the suspect. 

We became aware of t h i s issue i n the context of 
an a c t u a l c o u r t - m a r t i a l i n Okinawa, which w i l l s h o r t l y go 
up on appeal. The issues presented w i l l be heard i n the 
courts, but we believe these issues could be b e t t e r d e a l t 
w i t h i n a systemic way at the a d m i n i s t r a t i v e l e v e l . 

The p a r t i c u l a r case i n which the issue arose 
occurred i n the context of an i n v e s t i g a t i o n i n t o the 
sexual o r i e n t a t i o n of a Marine, but t h i s issue has no 
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less meaning f o r a l l servicemembers. We do not b e l i e v e 
there are any p o l i t i c a l aspects t o t h i s issue. 

We r e s p e c t f u l l y request t h a t an a t t o r n e y i n 
your o f f i c e coordinate a review of t h i s issue w i t h law­
yers from the J u s t i c e Department and the Department of 
Defense. 

We have discussed t h i s issue at l e n g t h w i t h 
other f i r m s and lawyers a c t i v e i n the m i l i t a r y area, a 
number of whom w i l l send supporting l e t t e r s separately. 

Should you or your a s s i s t a n t s wish t o discuss t h i s 
issue, please telephone me (619) 756-3899, Tony Clark (302) 
651-3080 or Herbert Mondros (302) 651-3159. 

Very t r u l y yours. 

Jonathan M. Bowie 
Skadden, Arps, Slate, Meagher & Flom 

cc w/ enclosures: 

J u d i t h M i l l e r , General Counsel, Department of Defense 
David W. Ogden, Associate Deputy Attorney General, 

Department of J u s t i c e 
Marsha Scott, Deputy As s i s t a n t t o the President f o r 

P o l i t i c a l A f f a i r s 
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August 21, 19 95 

The Honorable Abner J. Mikva 
Counsel t o the President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Re: O f f i c i a l M i l i t a r y P o l i c y 
Of Denying Criminal Suspects 
Their Right To Counsel 

Dear Mr. Mikva: 

As a follow-up t o your meeting i n June w i t h the 
d i r e c t o r s of the Servicemembers Legal Defense Network, we 
are w r i t i n g t o apprise you of an o f f i c i a l p o l i c y of the 
United States Marine Corps which we believe c o n f l i c t s 
w i t h the requirements of the F i f t h Amendment and Miranda 
and r e s u l t s i n the widespread d e n i a l of the r i g h t t o 
counsel t o Marines i n Okinawa who are suspects i n c r i m i ­
nal i n v e s t i g a t i o n s . S i m i l a r p o l i c i e s are i n e f f e c t else­
where i n the Marine Corps and i n other branches of the 
serv i c e . 

B O S T O N 

C H I C A G O 

H O U S T O N 

L O S A N G E L E S 

N E W A R K 

S A N F R A N C I S C O 

W A S H I N G T O N , D.C. 

W I L M I N G T O N 

B E I J I N G 
B R U S S E L S 
B U D A P E S T 

F R A N K F U R T 
H O N G K O N G 

L O N D O N 
M O S C O W 

P A R I S 
P R A G U E 
S Y D N E Y 
TOKYO 

T O R O N T O 

We request t h a t your o f f i c e designate o f f i c i a l s 
i n each of the J u s t i c e Department and the Department of 
Defense t o examine and respond t o t h i s issue. 

The P o l i c y i s contained i n Legal Service Sup­
p o r t Section ("LSSS") Memorandum 2-93 issued by the 
O f f i c e r i n Charge of LSSS, 3rd Force Service Support 
Group, FMPAC on August 24, 1993 t o a l l LSSS o f f i c e s and 
Judge Advocates on Okinawa (the "Memorandum"). A copy of 
the Memorandum i s enclosed herewith. The Memorandum i s 
intended t o promulgate p o l i c i e s and procedures f o r , among 
other t h i n g s , the p r o v i s i o n of advice by defense counsel. 
Memorandum, § 1. I n p e r t i n e n t p a r t , the Memorandum 
i n s t r u c t s Senior Defense Counsel ("SDC") as t o the c i r ­
cumstances i n which defense counsel may be assigned t o 
represent a Marine who i s under c r i m i n a l i n v e s t i g a t i o n . 
Section 5 of the Memorandum provides: 
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Counsel should normally be d e t a i l e d : 

a. As soon as p r a c t i c a b l e a f t e r p r e f e r r a l of 
charges against the accused.... 

b. W i t h i n 10 days a f t e r an accused i s placed 
i n p r e t r i a l confinement, regardless of 
whether or not charges are p r e f e r r e d or 
whether the accused has been released from 
p r e t r i a l confinement by the i n i t i a l review 
o f f i c e r . 

Memorandum, § 5. A d d i t i o n a l l y , s e c t i o n 7 of the Memoran­
dum s t a t e s : 

Reference (c) [JAGINST 5803.1] provides 
t h a t judge advocates w i l l not e s t a b l i s h an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h an i n d i ­
v i d u a l unless d e t a i l e d , assigned, or oth­
erwise authorized t o represent t h a t i n d i ­
v i d u a l by competent a u t h o r i t y . According­
l y , defense counsel should not enter i n t o 
a t t o r n e y - c l i e n t r e l a t i o n s h i p s [ w i t h c r i m i ­
nal suspects] unless s p e c i f i c a l l y d e t a i l e d 
or assigned by the SDC i n accordance w i t h 
t h i s memorandum or s p e c i f i c a l l y authorized 
t o do so by the OIC, LSSS. 

Memorandum, § 7. 

The e f f e c t of these p r o v i s i o n s i s t o p r o h i b i t 
defense counsel from representing Marines who are sub­
j e c t e d t o c u s t o d i a l i n t e r r o g a t i o n by m i l i t a r y i n v e s t i ­
g a t i v e a u t h o r i t i e s unless one of the l i m i t e d circumstanc­
es under s e c t i o n 5 app l i e s , or the OIC, LSSS authorizes 
assignment of counsel i n a s p e c i f i c case. 

The consequence of the p o l i c y i s t o e f f e c t i v e l y 
preclude Marines on Okinawa who are subjected t o custo­
d i a l i n t e r r o g a t i o n by m i l i t a r y c r i m i n a l i n v e s t i g a t o r s 
from o b t a i n i n g the advice of counsel u n t i l a f t e r they 
have been charged. I t i s here t h a t the Memorandum -- and 
the p o l i c y i t embodies -- c o n f l i c t s w i t h the F i f t h Amend­
ment t o the United States C o n s t i t u t i o n and the cases 
i n t e r p r e t i n g i t . S p e c i f i c a l l y , Miranda v. Arizona. 384 
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U.S. 436 (1966), requires t h a t every c r i m i n a l suspect who 
i s subjected t o c u s t o d i a l i n t e r r o g a t i o n by law enforce­
ment agents be advised of the r i g h t t o be represented by 
counsel, appointed, i f necessary, and t o have t h a t coun­
se l present during i n t e r r o g a t i o n . This r i g h t applies 
both before and a f t e r formal charges are lodged, see 
Patterson v. I l l i n o i s . 487 U.S. 285, 294 (1988), and i s 
f u l l y a p p l i c a b l e t o servicemembers subject t o m i l i t a r y 
c r i m i n a l i n v e s t i g a t i o n s . United States v. Tempia, 37 
C.M.R. 249 (1967). 

Marine Corps c r i m i n a l i n v e s t i g a t o r s on Okinawa 
purport t o comply w i t h Miranda and Tempia by adminis­
t e r i n g the Miranda warnings and having suspects read and 
sign the Navy's standard M i l i t a r y Suspect's Acknowledg­
ment and Waiver of Rights Form before commencing i n t e r r o ­
g a t i o ns. That form s t a t e s , i n p e r t i n e n t p a r t : 

I have ... been advised t h a t : 

(3) I have the r i g h t t o consult w i t h a lawyer 
p r i o r t o any questioning. This lawyer may 
be a c i v i l i a n lawyer r e t a i n e d by me at no 
cost t o the United States, a m i l i t a r y 
lawyer appointed t o act as my counsel at 
no cost t o me or both; 

(4) I have the r i g h t t o have my r e t a i n e d c i ­
v i l i a n lawyer and/or appointed m i l i t a r y 
lawyer present during t h i s interview.. 

OPNAV 5527/3 (12-82) . 

These warnings do not s a t i s f y the mandates of 
Miranda and Tempia, however, because the p o l i c y set f o r t h 
i n the Memorandum e f f e c t i v e l y precludes Marines subjected 
t o c u s t o d i a l i n t e r r o g a t i o n from c o n s u l t i n g i n any mean­
i n g f u l way w i t h a m i l i t a r y a t t orney. The a d d i t i o n a l 
f a c t , t h a t there are no n o n - m i l i t a r y American lawyers 
p r a c t i c i n g c r i m i n a l law on the i s l a n d of Okinawa, obvi­
ously prevents Marines from r e t a i n i n g such a lawyer p r i o r 
t o or during questioning. At the same time, the a v a i l ­
a b i l i t y of r e t a i n a b l e c i v i l i a n counsel would not remedy 
the p o l i c y ' s u n c o n s t i t u t i o n a l r e s t r a i n t s on the appoint­
ment of m i l i t a r y counsel. 
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In short, the e f f e c t of the p o l i c y i s t o render 
the above-cited Miranda warnings u n t r u t h f u l and decep­
t i v e . Under Miranda and Tempia, Marines under c u s t o d i a l 
i n t e r r o g a t i o n have the r i g h t t o be represented by an 
att o r n e y p r i o r t o and during questioning. Under the 
p o l i c y set f o r t h i n the Memorandum, they do not. 

I n t h e i r attempt t o sidestep the u n c o n s t i t u ­
t i o n a l i t y of the p o l i c y , m i l i t a r y law enforcement author­
i t i e s have contended t h a t , i n s i t u a t i o n s i n which the 
suspect has confessed a f t e r s i g n i n g the Acknowledgment of 
Rights and Waiver Form, there i s no i l l e g a l d e n i a l of 
counsel since the suspect has "waived" t h a t r i g h t . The 
flaw i n t h i s argument i s c l e a r : While Miranda recognizes 
t h a t suspects might waive t h e i r r i g h t t o counsel, f o r 
such a waiver t o be e f f e c t i v e , i t must be knowing and 
vo l u n t a r y . 384 U.S. at 444. No such waiver i s possible, 
however, where the statement of " r i g h t s " i s f a l s e due t o 
an o f f i c i a l p o l i c y which denies counsel. 

The impact of the p o l i c y i s perhaps best de­
p i c t e d i n the recent testimony of the Senior Defense 
Counsel on Okinawa. The SDC admitted t h a t , notwithstand­
ing the statement of r i g h t s administered t o Marine Corps 
suspects p r i o r t o c u s t o d i a l i n t e r r o g a t i o n , the m i l i t a r y , 
under the auspices of the Memorandum, r o u t i n e l y denies 
such suspects appointed counsel p r i o r t o and during 
i n t e r r o g a t i o n s . As the SDC also t e s t i f i e d , the r e s u l t s 
of t h i s o f f i c i a l p o l i c y are astounding: During a recent 
eight-month period, m i l i t a r y suspects made i n c r i m i n a t i n g 
statements t o c r i m i n a l i n v e s t i g a t o r s i n 90% of the cases 
i n which formal charges were u l t i m a t e l y p r e f e r r e d . I n 
95% of those cases, the m i l i t a r y suspects e v e n t u a l l y 
entered g u i l t y pleas. Thus, i n p r a c t i c e , the p o l i c y en­
sures t h a t a suspect w i l l not be provided w i t h counsel 
u n t i l a f t e r he or she has made an i n c r i m i n a t i n g s t a t e ­
ment. While the p o l i c y may be explained by a desire f o r 
p r o s e c u t o r i a l e f f i c i e n c y , t h i s a f f o r d s no excuse f o r 
wholesale c o n s t i t u t i o n a l v i o l a t i o n s . 

I t i s unthinkable t h a t Marines suspected of 
crimes on Okinawa cannot o b t a i n r e p r e s e n t a t i o n by defense 
counsel u n t i l a f t e r they are charged or have languished 
i n the b r i g f o r up t o 10 days, regardless of whether 
charges have been p r e f e r r e d . See Memorandum, § 7(a) & 
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(b). Many Marines on Okinawa are young e n l i s t e d person­
n e l , u nsophisticated i n l e g a l matters. They serve i n a 
closed community, thousands of miles from home and w i t h ­
out the support of f a m i l y , f r i e n d s and counsellors. I n 
the m i l i t a r y context, where the r e f u s a l t o obey a l a w f u l 
order i s i t s e l f grounds f o r c r i m i n a l charges, a suspect 
who has been ordered t o appear before c r i m i n a l i n v e s t i g a ­
t o r s may w e l l b e l i e v e t h a t , notwithstanding the Miranda 
warnings, he has been ordered t o make a statement i n 
response t o i n v e s t i g a t o r s ' i n q u i r i e s . See Tempia. 3 7 
C.M.R. at 256. 

While the most serious impact of the Memorandum 
IS upon the c o n s t i t u t i o n a l r i g h t s of Marine suspects, the 
p o l i c y also leaves Judge Advocates assigned t o defense 
counsel d e t a i l s w i t h an unacceptable dilemma. This 
dilemma a r i s e s from the i n t e r p r e t a t i o n of the p o l i c y t h a t 
would permit defense counsel t o consult w i t h a suspect 
p r i o r t o the p r e f e r r a l of charges, but without forming an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p . See Memorandum, §§ 5, 
7; Enclosure 2 t o the Memorandum. Such " c o n s u l t a t i o n " 
would c l e a r l y r e q u i r e defense counsel t o advise the 
suspect t h a t , there i s no a t t o r n e y - c l i e n t r e l a t i o n s h i p 
between them, and t h a t t h e r e f o r e , the suspect should not 
discuss any aspect of the case w i t h counsel. Worse, 
absent an a t t o r n e y - c l i e n t r e l a t i o n s h i p , a c o n s u l t i n g 
a t t o r n e y may be compelled t o t e s t i f y as t o any admissions 
made by the suspect during the c o n s u l t a t i o n . I n t h i s 
s i t u a t i o n , the at t o r n e y would be forced t o v i o l a t e h i s 
sworn duty as a lawyer i n order t o uphold h i s sworn duty 
as an o f f i c e r . I n t h i s context i t i s d o u b t f u l whether 
any meaningful advice could be conveyed during a consul­
t a t i o n other than a r e i t e r a t i o n of the Miranda r i g h t s . 

The g l a r i n g problems presented by the p o l i c y 
set f o r t h i n the Memorandum c o n s t i t u t e a gross v i o l a t i o n 
of servicemembers' c o n s t i t u t i o n a l r i g h t s and a funda­
mental i n j u s t i c e . Moreover, the existence of such a 
p o l i c y threatens t o undermine the v a l i d i t y of hundreds, 
perhaps thousands, of c r i m i n a l c o n v i c t i o n s where i n c r i m i ­
n a t i n g statements made by the accused servicemembers 
during c u s t o d i a l i n t e r r o g a t i o n s have been admitted i n t o 
evidence or used t o o b t a i n g u i l t y pleas. 



The Honorable Abner J. Mikva 
August 21, 1995 
Page 6 

We r e s p e c t f u l l y suggest t h a t t h i s serious 
s i t u a t i o n warrants f u r t h e r i n v e s t i g a t i o n and i n t e r v e n t i o n 
t o ( i ) e l i m i n a t e a l l o f f e n d i n g denial-of-counsel p o l i c i e s 
wherever they may e x i s t , and ( i i ) provide e x p l i c i t guid­
ance t o the services on the proper implementation of 
m i l i t a r y suspect's F i f t h Amendment r i g h t s . 

Should you or your a s s i s t a n t s wish t o discuss 
t h i s issue, please telephone me (619) 756-3899, Tony 
Clark (302) 651-3080 or Herbert Mondros (302) 651-3159. 

Respe c t f u l l y , 

Jonathan M. Bowie 

Skadden, Arps, Slate, Meagher & Flom 



U N I T E D S T A T E S M A R I N E C O R P j , 
L«aAL s c R v i c e S U P P O R T secTioN 

J O f o n c e S E R V I C E S U P P O R T S R O U P , P M F P A C 
U N I T ) M 7 7 

r P O AP f « « 0 4 - M 7 7 

5800 
17:LAO 
24 Aug 93 

LEGAL SERVICE SUPPORT SECTION POLICY MEMORANDUM 2-93 

From: Officer in Charge, Legal Service Support Section 

Subj: DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSEL 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATTVF 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DEFFV^F 
COUNSEL uc-J-t.Nbt, 

Ref: (a) JAGMAN 
(b) MARCORSEPMAN 
(c) JAGINST 5803.1 

End: (1) Request for IMC format 
(2) Services provided by Defense Counsel 

1. PURPOSE. To promulgate p o l i c i e s and procedures for the 
detailing of t r i a l and defense counsel for courts-martial actina on 
requests for IMC, assigning counsel to represent respondents before 
administrative discharge board proceedings, and providing leqa! 
advice by defense counsel per the referenc4s. ^ ^ 

2. CANCELLATION. Officer in Charge, Legal Service Support Section 
memorandum 5300 LSSS:A.01 of 15 February 1991. ^ecrion, 

3. gACKGROUNQ. Section 0130b(l) of reference (a) provides 

( S c ° ' ' i s L f ° % n ^ H """"^/r'. "-^^^^ ^^PP°^^ section-
I ' r ° ^^^^^^ ^̂ ^̂ 1 and defense counsel for courts-martial 

conducted by LSSS personnel. 

4 . DELEGATION OF AUTHORITY. 

a. T r i a l Coupsel. Per section 0130b(l) of reference (a), the 
Officers i n Charge of each Legal Service Support Team (LSST), 4re 
delegated the authority to d e t a i l t r i a l counsel in courts-martial 
t r i e d by that LSST. 

b-. Peirense Counsel. Per section 013Gb(l) of reference (a), 
the Senior Defense Counsel (SDC) i s delegated the authority to 
de t a i l defense counsel in courts-martial and other proceedings where 
defense counsel are required to be detailed. Counsel w i l l not be 
detailed to summary courts-martial. 

5- DETAILING DEFENSE COUNSEL. The SDC w i l l d e t a i l defense counsel 
to accused/respondents after consideration of the accused's assigned 
unit, complexity of the case, possible c o n f l i c t s of interest prior 
establishment of an attorney-client relationship or other factors 
deemed appropriate to the SDC. Counsel should normally be detailed-



Subj: DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSEL 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATIVE 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DEFENSE 
COUNSEL 

a. As soon as practicable a f t e r preferral of charges against 
an accused. The SDC should also be given the p r e t r i a l package from 
the t r i a l counsel at the same time. 

b. Within 10 days after an accused is placed in p r e t r i a l 
confinement, regardless of whether or not charges are preferred or 
whether the accused has been released from p r e t r i a l confinement by 
the i n i t i a l review o f f i c e r ; 

c. After a respondent has exercised his r i g h t to have the case 
presented before an administrative discharge board and receipt of 
the administrative discharge package. 

6. REQUESTS FOR INDIVIDUAL MILITARY COL̂ SEL. Requests for 
In d i v i d u a l M i l i t a r y Counsel (IMC) w i l l be submitted in writing by 
the accused or the detailed defense counsel u t i l i z i n g the format of 
enclosure (1). Action on a l l IMC requests w i l l be made i n 
accordance with section 0131 of reference (a). 

7. DEFENSE COUNSEL PROVIDING LEGAL ADVICE. Reference (c) provides 
tha t judge advocates w i l l not establish an attorney-client 
relationship with an individual unless detailed, assigned, or 
otherwise authorized to represent that individual by competent 
authority. Accordingly, defense counsel should not enter into 
attorney-client relationships unless sp e c i f i c a l l y detailed or 
assigned by the SDC i n accordance with t h i s memorandum or 
s p e c i f i c a l l y authorized to do so by the OIC, LSSS. Other than i n 
cases of regularly scheduled counseling sessions (e.g. providing 
legal advice on nonjudicial punishment, involuntary administrative 
discharges or A r t i c l e 31, Uniform Code of M i l i t a r y Justice 
counseling) , defense counsel w i l l provide legal advice not requiring 
an attorney-client relationship to individuals only when authorized 
to do so at the request of the individual's unit or other competent 
authority and with approval of either the SDC, OIC, LSST or OIC, 
LSSS. Enclosure (2) provides information with regard to advice and 
assistance normally provided by defense counsel. 

8. ACTION. 

a. Team OIC's. Ensure that the p r e t r i a l package i s provided 
to the SDC and that t r i a l counsel are detailed to courts-martial. 

b. M i l i t a r y Justice Officer/AOIC. LSSS. Ensure that t r i a l 
counsel are appointed as recorders for administrative discharge 
boards as soon as practicable after receipt of the board package 
from the Administrative Law Officer. 



S u b j : DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSEL 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATIVE 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DEFENSE 
COUNSEL 

c . A d m i n i s t r a t i v e Law O f f i c e r . Ensure t h a t copies of a l l 
a d m i n i s t r a t i v e d i s c h a r g e packages that r e q u i r e a board are provided 
to the SDC and M i l i t a r y J u s t i c e O f f i c e r . 

d. SDC. 

(1) Detail defense counsel, counsel for the respondent, 
and process requests f o r IMC according to the policy established 
herein. 

(2) Ensure that the necessary counseling required by the 
policies established herein i s accomplished. 

(3) Ensure that legal advice provided by defense counsel 
i s accomplished per the pol i c i e s established herein and as provided 
i n enclosure•(2). 

DISTRIBUTION: 
CO, HqSvcBn, 3d FSSG 
RDC 
SJA, I I I MEF/3dMarDiv 
SJA, IstMAW 
SJA, 3d FSSG 
SJA, MCB CamBut 
OIC, LSST Hansen 
OIC, LSST Foster 
OIC, LSST Kinser 

W. F. WARRINER 
/ 

A l l judge advocates of the LSSS 
AdminLawO 
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From: (Accused) (date) 
To: (Convening A u t h o r i t y ) 
Via: ( T r i a l Counsel) 

Subj: REQUEST FOR INDIVIDUAL MILITARY COUNSEL 

Ref: (a) MCM, 1984, R.C.M. 506(b) 
(b) JAGMAN 0131a 

t h a t ^ " accordance w i t h references (a) and (b) , i hereby request 
m,-T;4. • ; —- b® appointed my i n d i v i d u a l 
m i l i t a r y counsel f o r my pending j-^aiviauai 
c o u r t - m a r t i a l / a r t i c l e 32 p r e t r i a l i n v e s t i g a t i o n : 1 do/do not-
request t h a t my d e t a i l e d defense counsel Remain on the'^case? 
2. This request i s submitted i n accordance w i t h the advice i 
d e t f n f n f i g h t s t o counsel as explained t o me by de t a i l e d defense counsel, v- iuc uy 

3 
iL?ed%?^!;™ "° a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h the requested a t t o r n e y . 

4. T r i a l i s presently scheduled for 

5. The charge(s) are: 

6. Special qualifications of requested counsel, if anv that are" 
relevant to particular case ' ^^^^ 

I f i - l i i ^ ^ ^ request i s denied, i t i s requested t h a t I be informed 
of the reasons f o r d e n i a l . 

(SIGNATURE OF ACCUSED) 
Copy t o : ' 
T r i a l Counsel 



SERVICES PROVIDED BY DEFENSE COTOSEL 

FUNCTION 

-GCM 
-Art 3 2 Inves 
-SPCM 
-SCM 
-Pretrial Cnft 
-Advice prior to NJP 

-NJP Personal Rep 
-Interrogation 
pursuant to MRE 305 

REPRESENTATION 

Yes 
Yes 
Yes 
No 
Yes 
No 

No 
No 

•NC&PB Documents 
•Polygraph Exam 

-Vacation Proceedings 
-AdminDischg Advice 
-AdminDisch Bd Rep 
-Board of Inquiry 
-Art 138, UCMJ 
complaints 
-Request Mast 
-Txirnover to ci v i l i a n 
authorities 
-Admin determinations 
regarding loss/damage/ 
destruction of 
Govt property 

No 
No 

Yes 
No 
Yes 
Yes 

No 
No 

No 

No 

CONSULTATION 
ONLY 

NA 
NA 
NA 
Yes 
NA 
Yes 

No 
Yes 

Yes 
Yes 

NA 
Yes 
NA 
N/A 

No 
No 

No 

Yes 

SPECIAL 
INSTRUCTIONS 

Note 1 
Note 1 
Note 1 
Note 3 
Note 2 
See JAG­
MAN 0109(a) 

Note 3 
limitation 
unless 
counsel 
has been 
assigned 
to represent 
the individ­
ual at a SPCM 
or GCM 

Note 3 
limitation 
unless coun­
sel has been 
assigned to 
represent the 
individual at 
a SPCM or GCM 

Note 3 
Note 1 
Note 1 

Note 3 
See MCO 
P4400.150 

ENCLOSURE (2) 



-Field F i t Perf Bd No No 
-BCNR/BCNR/DisReviewBd 
petition No Yes Note 4 
-Special Selection Eds No No 
-Medical Bd No Yes 
-Admin Reduction Bd No Yes Note 3 

-Traffic Court No No 
-Eviction Hearings No No 
-Civilian C i v i l and 
Criminal Matters No No 
-Federal Employees No No 
-Legal Assistance 
conflicts No Yes 
-Requests for legal 
advice NA No 

Note 1: Formation of attorney-client relationships and 
representation i s authorized only after the request for legal 
service has been received and assignment has been made by SDC. 

Note 2: Prisoners w i l l be informed representation i s limited only 
to pretrial confinement proceedings before charges are preferred 
R.C.M. 305(f) of reference (c) . 

Note 3: Clients w i l l be informed scope of services i s limited to 
consultation on authorized matters only. 

Note 4: Defense counsel w i l l not be assigned to assist Marines, 
officer or enlisted, in preparing or drafting petitions. Once the 
Marine has drafted the petition, defense counsel may be consulted 
to review the petition prior to submission. 

ENCLOSURE (2) 
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August 21, 1995 

The Honorable Abner J. Mikva 
Counsel t o the President of the United States 
The White House 
16 0 0 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear Mr. Mikva: 

One of the issues discussed at your meeting i n 
June w i t h representatives of the Servicemembers Legal 
Defense Network was the m i l i t a r y ' s p o l i c y of denying 
assistance of counsel t o m i l i t a r y suspects p r i o r t o t h e i r 
being charged. Enclosed i s a l e t t e r t h a t describes t h i s 
p o l i c y and i t s u n c o n s t i t u t i o n a l e f f e c t s i n greater de­
t a i l . 

B O S T O N 

C H I C A G O 

H O U S T O N 

L O S A N G E L E S 

N E W A R K 

S A N F R A N C I S C O 

W A S H I N G T O N . D C. 

W I L M I N G T O N 

B E I J I N G 
B R U S S E L S 
B U D A P E S T 

F R A N K F U R T 
H O N G K O N G 

L O N D O N 
M O S C O W 

P A R I S 
P R A G U E 
S Y D N E Y 
T O K Y O 

T O R O N T O 

I n essence, several branches of the m i l i t a r y 
have adopted an o f f i c i a l p o l i c y of denying assistance of 
counsel t o c r i m i n a l suspects p r i o r t o and during c u s t o d i ­
a l i n t e r r o g a t i o n . This p o l i c y appears t o be a b l a t a n t 
v i o l a t i o n of the Supreme Court's Miranda d e c i s i o n as w e l l 
as a fundamental unfairness i n the system. I n a d d i t i o n , 
the p o l i c y appears t o r a i s e an untenable e t h i c a l dilemma 
f o r defense counsel i n t h a t they are perm i t t e d t o "con­
s u l t " w i t h , but not represent, or even enter i n t o , an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h the suspect. 

We became aware of t h i s issue i n the context of 
an a c t u a l c o u r t - m a r t i a l i n Okinawa, which w i l l s h o r t l y go 
up on appeal. The issues presented w i l l be heard i n the 
courts, but we bel i e v e these issues could be b e t t e r d e a l t 
w i t h i n a systemic way at the a d m i n i s t r a t i v e l e v e l . 

The p a r t i c u l a r case i n which the issue arose 
occurred i n the context of an i n v e s t i g a t i o n i n t o the 
sexual o r i e n t a t i o n of a Marine, but t h i s issue has no 
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less meaning f o r a l l servicemembers. We do not believe 
there are any p o l i t i c a l aspects t o t h i s issue. 

We r e s p e c t f u l l y request t h a t an at t o r n e y i n 
your o f f i c e coordinate a review of t h i s issue w i t h law­
yers from the J u s t i c e Department and the Department of 
Defense. 

We have discussed t h i s issue at l e n g t h w i t h 
other f i r m s and lawyers a c t i v e i n the m i l i t a r y area, a 
number of whom w i l l send supporting l e t t e r s separately. 

Should you or your a s s i s t a n t s wish t o discuss t h i s 
issue, please telephone me (619) 756-3899, Tony Clark (302) 
651-3080 or Herbert Mondros (302) 651-3159. 

Very t r u l y yours. 

Jonathan M. Bowie 
Skadden, Arps, Slate, Meagher & Flom 

cc w/ enclosures: 

J u d i t h M i l l e r , General Counsel, Department of Defense 
David W. Ogden, Associate Deputy Attorney General, 

Department of J u s t i c e 
Marsha Scott, Deputy Assist a n t t o the President f o r 

P o l i t i c a l A f f a i r s 
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August 21, 19 95 

The Honorable Abner J. Mikva 
Counsel t o the President of the United States 
The White House 
16 00 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Re: O f f i c i a l M i l i t a r y P o l i c y 
Of Denying Criminal Suspects 
Their Right To Counsel 

Dear Mr. Mikva: 

B O S T O N 

C H I C A G O 

H O U S T O N 

L O S A N G E L E S 

N E W A R K 

S A N F R A N C I S C O 

W A S H I N G T O N , D.C. 

W I L M I N G T O N 

B E I J I N G 
B R U S S E L S 
B U D A P E S T 

F R A N K F U R T 
H O N G K O N G 

L O N D O N 
M O S C O W 

P A R I S 
P R A G U E 
S Y D N E Y 
TOKYO 

T O R O N T O 

As a follow-up t o your meeting i n June w i t h the 
d i r e c t o r s of the Servicemembers Legal Defense Network, we 
are w r i t i n g t o apprise you of an o f f i c i a l p o l i c y of the 
United States Marine Corps which we believe c o n f l i c t s 
w i t h the requirements of the F i f t h Amendment and Miranda 
and r e s u l t s i n the widespread d e n i a l of the r i g h t t o 
counsel t o Marines i n Okinawa who are suspects i n c r i m i ­
nal i n v e s t i g a t i o n s . S i m i l a r p o l i c i e s are i n e f f e c t else­
where i n the Marine Corps and i n other branches of the 
service. 

We request t h a t your o f f i c e designate o f f i c i a l s 
i n each of the J u s t i c e Department and the Department of 
Defense t o examine and respond t o t h i s issue. 

The P o l i c y i s contained i n Legal Service Sup­
p o r t Section ("LSSS") Memorandum 2-93 issued by the 
O f f i c e r i n Charge of LSSS, 3rd Force Service Support 
Group, FMPAC on August 24, 1993 t o a l l LSSS o f f i c e s and 
Judge Advocates on Okinawa (the "Memorandum"). A copy of 
the Memorandum i s enclosed herewith. The Memorandum i s 
intended t o promulgate p o l i c i e s and procedures f o r , among 
other t h i n g s , the p r o v i s i o n of advice by defense counsel. 
Memorandum, § 1. I n p e r t i n e n t p a r t , the Memorandum 
i n s t r u c t s Senior Defense Counsel ("SDC") as t o the c i r ­
cumstances i n which defense counsel may be assigned t o 
represent a Marine who i s under c r i m i n a l i n v e s t i g a t i o n . 
Section 5 of the Memorandum provides: 
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Counsel should normally be d e t a i l e d : 

a. As soon as p r a c t i c a b l e a f t e r p r e f e r r a l of 
charges against the accused.... 

b. Wi t h i n 10 days a f t e r an accused i s placed 
i n p r e t r i a l confinement, regardless of 
whether or not charges are p r e f e r r e d or 
whether the accused has been released from 
p r e t r i a l confinement by the i n i t i a l review 
o f f i c e r . 

Memorandum, § 5. A d d i t i o n a l l y , s e c t i o n 7 of the Memoran­
dum s t a t e s : 

Reference (c) [JAGINST 5803.1] provides 
t h a t judge advocates w i l l not e s t a b l i s h an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h an i n d i ­
v i d u a l unless d e t a i l e d , assigned, or oth­
erwise authorized t o represent t h a t i n d i ­
v i d u a l by competent a u t h o r i t y . According­
l y , defense counsel should not enter i n t o 
a t t o r n e y - c l i e n t r e l a t i o n s h i p s [ w i t h c r i m i ­
nal suspects] unless s p e c i f i c a l l y d e t a i l e d 
or assigned by the SDC i n accordance w i t h 
t h i s memorandum or s p e c i f i c a l l y authorized 
t o do so by the OIC, LSSS. 

Memorandum, § 7. 

The e f f e c t of these p r o v i s i o n s i s t o p r o h i b i t 
defense counsel from representing Marines who are sub­
j e c t e d t o c u s t o d i a l i n t e r r o g a t i o n by m i l i t a r y i n v e s t i ­
g a t i v e a u t h o r i t i e s unless one of the l i m i t e d circumstanc­
es under s e c t i o n 5 app l i e s , or the OIC, LSSS authorizes 
assignment of counsel i n a s p e c i f i c case. 

The consequence of the p o l i c y i s t o e f f e c t i v e l y 
preclude Marines on Okinawa who are subjected t o custo­
d i a l i n t e r r o g a t i o n by m i l i t a r y c r i m i n a l i n v e s t i g a t o r s 
from o b t a i n i n g the advice of counsel u n t i l a f t e r they 
have been charged. I t i s here t h a t the Memorandum -- and 
the p o l i c y i t embodies -- c o n f l i c t s w i t h the F i f t h Amend­
ment t o the United States C o n s t i t u t i o n and the cases 
i n t e r p r e t i n g i t . S p e c i f i c a l l y , Miranda v. Arizona. 384 
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U.S. 436 (1966), requires t h a t every c r i m i n a l suspect who 
i s subjected t o c u s t o d i a l i n t e r r o g a t i o n by law enforce­
ment agents be advised of the r i g h t t o be represented by 
counsel, appointed, i f necessary, and t o have t h a t coun­
se l present during i n t e r r o g a t i o n . This r i g h t applies 
both before and a f t e r formal charges are lodged, see 
Patterson v. I l l i n o i s . 487 U.S. 285, 294 (1988), and i s 
f u l l y a p p l i c a b l e t o servicemembers subject t o m i l i t a r y 
c r i m i n a l i n v e s t i g a t i o n s . United States v. Tempia. 37 
C.M.R. 249 (1967). 

Marine Corps c r i m i n a l i n v e s t i g a t o r s on Okinawa 
purport t o comply w i t h Miranda and Tempia by adminis­
t e r i n g the Miranda warnings and having suspects read and 
sign the Navy's standard M i l i t a r y Suspect's Acknowledg­
ment and Waiver of Rights Form before commencing i n t e r r o ­
g ations. That form s t a t e s , i n p e r t i n e n t p a r t : 

I have ... been advised t h a t : 

(3) I have the r i g h t t o consult w i t h a lawyer 
p r i o r t o any questioning. This lawyer may 
be a c i v i l i a n lawyer r e t a i n e d by me at no 
cost t o the United States, a m i l i t a r y 
lawyer appointed t o act as my counsel at 
no cost t o me or both; 

(4) I have the r i g h t t o have my r e t a i n e d c i ­
v i l i a n lawyer and/or appointed m i l i t a r y 
lawyer present during t h i s i n t e r v i e w . 

OPNAV 5527/3 (12-82) . 

These warnings do not s a t i s f y the mandates of 
Miranda and Tempia. however, because the p o l i c y set f o r t h 
i n the Memorandum e f f e c t i v e l y precludes Marines subjected 
t o c u s t o d i a l i n t e r r o g a t i o n from c o n s u l t i n g i n any mean­
i n g f u l way w i t h a m i l i t a r y a t t orney. The a d d i t i o n a l 
f a c t , t h a t there are no n o n - m i l i t a r y American lawyers 
p r a c t i c i n g c r i m i n a l law on the i s l a n d of Okinawa, ob v i ­
ously prevents Marines from r e t a i n i n g such a lawyer p r i o r 
t o or duri n g questioning. At the same time, the a v a i l ­
a b i l i t y of r e t a i n a b l e c i v i l i a n counsel would not remedy 
the p o l i c y ' s u n c o n s t i t u t i o n a l r e s t r a i n t s on the appoint­
ment of m i l i t a r y counsel. 
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In short, the e f f e c t of the p o l i c y i s t o render 
the above-cited Miranda warnings u n t r u t h f u l and decep­
t i v e . Under Miranda and Tempia. Marines under c u s t o d i a l 
i n t e r r o g a t i o n have the r i g h t t o be represented by an 
att o r n e y p r i o r t o and during questioning. Under the 
p o l i c y set f o r t h i n the Memorandum, they do not. 

In t h e i r attempt t o sidestep the u n c o n s t i t u ­
t i o n a l i t y of the p o l i c y , m i l i t a r y law enforcement author­
i t i e s have contended t h a t , i n s i t u a t i o n s i n which the 
suspect has confessed a f t e r s i g n i n g the Acknowledgment of 
Rights and Waiver Form, there i s no i l l e g a l d e n i a l of 
counsel since the suspect has "waived" t h a t r i g h t . The 
flaw i n t h i s argument i s c l e a r : While Miranda recognizes 
t h a t suspects might waive t h e i r r i g h t t o counsel, f o r 
such a waiver t o be e f f e c t i v e , i t must be knowing and 
vo l u n t a r y . 384 U.S. at 444. No such waiver i s possible, 
however, where the statement of " r i g h t s " i s f a l s e due t o 
an o f f i c i a l p o l i c y which denies counsel. 

The impact of the p o l i c y i s perhaps best de­
p i c t e d i n the recent testimony of the Senior Defense 
Counsel on Okinawa. The SDC admitted t h a t , notwithstand­
ing the statement of r i g h t s administered t o Marine Corps 
suspects p r i o r t o c u s t o d i a l i n t e r r o g a t i o n , the m i l i t a r y , 
under the auspices of the Memorandum, r o u t i n e l y denies 
such suspects appointed counsel p r i o r t o and during 
i n t e r r o g a t i o n s . As the SDC also t e s t i f i e d , the r e s u l t s 
of t h i s o f f i c i a l p o l i c y are astounding: During a recent 
eight-month period, m i l i t a r y suspects made i n c r i m i n a t i n g 
statements t o c r i m i n a l i n v e s t i g a t o r s i n 90% of the cases 
i n which formal charges were u l t i m a t e l y p r e f e r r e d . I n 
95% of those cases, the m i l i t a r y suspects e v e n t u a l l y 
entered g u i l t y pleas. Thus, i n p r a c t i c e , the p o l i c y en­
sures t h a t a suspect w i l l not be provided w i t h counsel 
u n t i l a f t e r he or she has made an i n c r i m i n a t i n g s t a t e ­
ment. While the p o l i c y may be explained by a desire f o r 
p r o s e c u t o r i a l e f f i c i e n c y , t h i s a f f o r d s no excuse f o r 
wholesale c o n s t i t u t i o n a l v i o l a t i o n s . 

I t i s unthinkable t h a t Marines suspected of 
crimes on Okinawa cannot o b t a i n r e p r e s e n t a t i o n by defense 
counsel u n t i l a f t e r they are charged or have languished 
i n the b r i g f o r up t o 10 days, regardless of whether 
charges have been p r e f e r r e d . See Memorandum, § 7(a) & 
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(b). Many Marines on Okinawa are young e n l i s t e d person­
n e l , u nsophisticated i n l e g a l matters. They serve i n a 
closed community, thousands of miles from home and w i t h ­
out the support of f a m i l y , f r i e n d s and counsellors. I n 
the m i l i t a r y context, where the r e f u s a l t o obey a l a w f u l 
order i s i t s e l f grounds f o r c r i m i n a l charges, a suspect 
who has been ordered t o appear before c r i m i n a l i n v e s t i g a ­
t o r s may w e l l believe t h a t , notwithstanding the Miranda 
warnings, he has been ordered t o make a statement i n 
response t o i n v e s t i g a t o r s ' i n q u i r i e s . See Tempia. 37 
C.M.R. at 256. — 

While the most serious impact of the Memorandum 
IS upon the c o n s t i t u t i o n a l r i g h t s of Marine suspects, the 
p o l i c y also leaves Judge Advocates assigned t o defense 
counsel d e t a i l s w i t h an unacceptable dilemma. This 
dilemma a r i s e s from the i n t e r p r e t a t i o n of the p o l i c y t h a t 
would permit defense counsel t o consult w i t h a suspect 
p r i o r t o the p r e f e r r a l of charges, but without forming an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p . See Memorandum, §§ 5, 
7; Enclosure 2 t o the Memorandum. Such " c o n s u l t a t i o n " 
would c l e a r l y r e q u i r e defense counsel t o advise the 
suspect t h a t , there i s no a t t o r n e y - c l i e n t r e l a t i o n s h i p 
between them, and t h a t t h e r e f o r e , the suspect should not 
discuss any aspect of the case w i t h counsel. Worse, 
absent an a t t o r n e y - c l i e n t r e l a t i o n s h i p , a c o n s u l t i n g 
a t t o r n e y may be compelled t o t e s t i f y as t o any admissions 
made by the suspect dur i n g the c o n s u l t a t i o n . I n t h i s 
s i t u a t i o n , the a t t o r n e y would be forced t o v i o l a t e h i s 
sworn duty as a lawyer i n order t o uphold h i s sworn duty 
as an o f f i c e r . I n t h i s context i t i s d o u b t f u l whether 
any meaningful advice could be conveyed during a consul­
t a t i o n other than a r e i t e r a t i o n of the Miranda r i g h t s . 

The g l a r i n g problems presented by the p o l i c y 
set f o r t h i n the Memorandum c o n s t i t u t e a gross v i o l a t i o n 
of servicemembers' c o n s t i t u t i o n a l r i g h t s and a funda­
mental i n j u s t i c e . Moreover, the existence of such a 
p o l i c y threatens t o undermine the v a l i d i t y of hundreds, 
perhaps thousands, of c r i m i n a l c o n v i c t i o n s where i n c r i m i ­
n a t i n g statements made by the accused servicemembers 
durin g c u s t o d i a l i n t e r r o g a t i o n s have been admitted i n t o 
evidence or used t o o b t a i n g u i l t y pleas. 
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We r e s p e c t f u l l y suggest t h a t t h i s serious 
s i t u a t i o n warrants f u r t h e r i n v e s t i g a t i o n and i n t e r v e n t i o n 
t o ( i ) e l i m i n a t e a l l o f f e n d i n g denial-of-counsel p o l i c i e s 
wherever they may e x i s t , and ( i i ) provide e x p l i c i t guid­
ance t o the services on the proper implementation of 
m i l i t a r y suspect's F i f t h Amendment r i g h t s . 

Should you or your a s s i s t a n t s wish t o discuss 
t h i s issue, please telephone me (619) 756-3899, Tony 
Clark (302) 651-3080 or Herbert Mondros (302) 651-3159. 

Respectfully, 

Jonathan M. Bowie 

Skadden, Arps, Slate, Meagher & Flom 
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LEGAL SERVICE SUPPORT SECTION POLICY MEMORANDUM 2-93 

From: Officer in Charge, Legal Service Support Section 

Subj: DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSEL 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATIVE 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DEFE^E 
COUNSEL ucrr..-ws£. 

Ref: (a) 
(b) 
(c) 

E nd: (i) 
(2) 

JAGMAN 
MARCORSEPMAN 
JAGINST 5803.1 

Request for IMC format 
Services provided by Defense Counsel 

1. PURPOSE. To promulgate p o l i c i e s and procedures for the 
detailing of t r i a l and defense counsel for courts-martial ^r^-hin^ ..̂  
requests for IMC, assigning counsel to represent respondents be^^re 
administrative discharge board proceedings, and providing leqal 
advice by defense counsel per the references. ^ ^ 

2. 
meraor 

CANCELLATION. Officer in Charge, Legal Service Support Section 
randum 5300 LSSS:A. 01 of 15 February 1991. •'"PPorTi beccion, 

3. BACKGROUND. Section 0l30b(l) of reference (a) provides 

(ôc°̂LsLf°̂n''̂  J'̂ '̂ r̂-'? ^̂ rr; "-̂̂ ^̂  ^^^^i" ̂ ^̂^̂^̂  section-
(OIC, LSSS), to d e t a i l t r i a l and defense counsel for courts-martial 
conducted by LSSS personnel. courts martial 
4- DELEGATION OF AUTHORTTy. 

a. T r i a l Counsel. Per section 0130b(l) of reference (a) the 
Officers in Charge of each Legal Service Support Team (LSST) 4re 

b-. Defense Counsel. Per section 0130b(l) of reference fa) 
the Senior Defense Counsel (SDC) i s delegated the authority to 
de t a i l defense counsel in courts-martial and other proceedings where 
defense counsel are required to be detailed. Counsel w i l l not be 
detailed to summary courts-martial. 

^ PETAILING DEFENSE COUNSEL. The SDC w i l l d e t a i l defense counsel 
to accused/respondents after consideration of the accused's assigned 
unit, complexity of the case, possible c o n f l i c t s of interest, prior 
establishment of an attorney-client relationship or other factors 
deemed appropriate to the SDC. Counsel should normally be detailed-



Subj: DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSEL 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATIVE 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DEFENSE 
COUNSEL 

a. As soon as practicable after preferral of charges against 
an accused. The SDC should also be given the pretrial package from 
the t r i a l counsel at the same time. 

b. Within 10 days after an accused is placed in pretrial 
confinement, regardless of whether or not charges are preferred or 
whether the accused has been released from pretrial confinement by 
the i n i t i a l review officer; 

c. After a respondent has exercised his right to have the case 
presented before an administrative discharge board and receipt of 
the administrative discharge package. 

6. REQUESTS FOR INDIVIDUAL MILITARY COUNSEL. Requests for 
Individual Military Counsel (IMC) wi l l be submitted in writing by 
the accused or the detailed defense counsel utilizing the format of 
enclosure (1). Action on a l l IMC requests will be made in 
accordance with section 0131 of reference (a). 

7. DEFENSE COUNSEL PROVIDING LEGAL ADVICE. Reference (c) provides 
that judge advocates w i l l not establish an attorney-client 
relationship with an individual unless detailed, assigned, or 
otherwise authorized to represent that individual by competent 
authority. Accordingly, defense counsel should not enter into 
attorney-client relationships unless specifically detailed or 
assigned by the SDC in accordance with this memorandum or 
specifically authorized to do so by the OIC, LSSS. Other than in 
cases of regularly scheduled counseling sessions (e.g. providing 
legal advice on nonjudicial punishment, involuntary administrative 
discharges or Article 31, Uniform Code of Military Justice 
counseling), defense counsel wi l l provide legal advice not requiring 
an attorney-client relationship to individuals only when authorized 
to do so at the request of the individual's unit or other competent 
authority and with approval of either the SDC, OIC, LSST or OIC, 
LSSS. Enclosure (2) provides information with regard to advice and 
assistance normally provided by defense counsel. 

8. ACTION. 

a. Team OIC's. Ensure that the pretrial package is provided 
to the SDC and that t r i a l counsel are detailed to courts-martial. 

b. Military Justice Officer/AOIC. LSSS. Ensure that t r i a l 
counsel are appointed as recorders for administrative discharge 
boards as soon as practicable after receipt of the board package 
from the Administrative Law Officer. 



S u b j : DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSEL 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATIVE 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DEFENSE 
COUNSEL 

c . A d m i n i s t r a t i v e Law O f f i c e r . Ensure tha t copies of a l l 
a d m i n i s t r a t i v e d i s c h a r g e packages that r e q u i r e a board are provided 
to the SDC and M i l i t a r y J u s t i c e O f f i c e r . 

d. SDC. 

(1) D e t a i l defense counsel, counsel f o r the respondent, 
and process requests f o r IMC according to the p o l i c y established 
herein. 

(2) Ensure t h a t the necessary counseling required by the 
p o l i c i e s established herein i s accomplished. 

(3) Ensure t h a t l e g a l advice provided by defense counsel 
i s accomplished per the p o l i c i e s established herein and as provided 
i n enclosure•(2). 

DISTRIBUTION: 
CO, HqSvcBn, 3d FSSG 
RDC 
SJA, I I I MEF/3dMarDiv 
SJA, IstMAW 
SJA, 3d FSSG 
SJA, MCB CamBut 
OIC, LSST Hansen 
OIC, LSST Foster 
OIC^ LSST Kinser 

A l l judge advocates of the LSSS 
AdminLawO 
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(date) 
From: (Accused) 
To: (Convening Authority) 
Via: (Trial Counsel) 
Subj: REQUEST FOR INDIVIDUAL MILITARY COUNSEL 

Ref: (a) MCM, 1984, R.C.M. 506(b) 
(b) JAGMAN 0131a 

1. In accordance with references (a) and (b) , I hereby request 
^ ^ f ^ ^ . be appointed my individual 
military counsel for my pending 
court-martial/article 32 pr e t r i a l investigation. I do/do not 
request that my detailed defense counsel remain on the case. 
2. This request i s submitted in accordance with the advice I 
received concerning my rights to counsel as explained to me by 
detailed defense counsel, 

3. I have a/have no prior attorney-client relationship with the 
requested attorney. 

4. Trial i s presently scheduled for 

5. The charge(s) are: 

6. Special c[ualifications of requested counsel, i f any, that are 
relevant to particular case 

7. I f this request i s denied, i t i s requested that I be informed 
of the reasons for denial. 

(SIGNATURE OF ACCUSED) 
Copy to: 
Tria l Counsel 



SERVICES PROVIDED BY DEFENSE COIJNSEL 

FUNCTION 

-GCM 
-Art 3 2 Inves 
-SPCM 
-SCM 
- P r e t r i a l Cnft 
-Advice prior to NJP 

-NJP Personal Rep 
-Interrogation 
pursuant to MRE 305 

REPRESENTATION 

Yes 
Yes 
Yes 
No 
Yes 
No 

No 
No 

-NCiPB Documents 
•Polygraph Exam 

-Vacation Proceedings 
-AdminDischg Advice 
-AdminDisch Bd Rep 
-Board of Inquiry 
-Art 138, UCMJ 
complaints 
-Request Mast 
-T\irnover to c i v i l i a n 
authorities 
-Admin determinations 
regarding loss/damage/ 
destruction of 
Govt property 

No 
No 

Yes 
No 
Yes 
Yes 

No 
No 

No 

No 

CONSULTATION 
ONLY 

NA 
NA 
NA 
Yes 
NA 
Yes 

No 
Yes 

Yes 
Yes 

NA 
Yes 
NA 
N/A 

No 
No 

No 

Yes 

SPECIAL 
INSTRUCTIONS 

Note 1 
Note 1 
Note 1 
Note 3 
Note 2 
See JAG­
MAN 0109(a) 

Note 3 
limitation 
unless 
counsel 
has been 
assigned 
to represent 
the individ­
ual at a SPCM 
or GCM 

Note 3 
limitation 
unless coun­
se l has been 
assigned to 
represent the 
individual at 
a SPCM or GCM 

Note 3 
Note 1 
Note 1 

Note 3 
See MCO 
P4400.150 

ENCLOSURE (2) 



-Field F i t Perf Bd No No 
-BCNR/BCNR/DisReviewBd 
petition No Yes Note 4 
-Special Selection Bds No No 
-Medical Bd No Yes 
-Admin Reduction Bd No Yes Note 3 

-Traffic Court No No 
-Eviction Hearings No No 
-Civilian C i v i l and 
Criminal Matters No No 
-Federal Employees No No 
-Legal Assistance 
conflicts No Yes 
-Requests for legal 
advice NA No 

Note 1: Formation of attorney-client relationships and 
representation i s authorized only after the request for legal 
service has been received and assignment has been made by SDC. 

Note 2: ^ Prisoners w i l l be informed representation i s limited only 
to pretrial confinement proceedings before charges are preferred 
R.C.M. 305(f) of reference (c). 

Note 3: Clients w i l l be informed scope of services i s limited to 
consultation on authorized matters only. 

Note 4: Defense counsel w i l l not be assigned to assist Marines, 
officer or enlisted, in preparing or drafting petitions. Once the 
Marine has drafted the petition, defense counsel may be consulted 
to review the petition prior to submission. 

ENCLOSURE (2) 
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August 21, 1995 

The Honorable Abner J. Mikva 
Counsel t o the President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear Mr. Mikva: 

One of the issues discussed at your meeting i n 
June w i t h representatives of the Servicemembers Legal 
Defense Network was the m i l i t a r y ' s p o l i c y of denying 
assistance of counsel t o m i l i t a r y suspects p r i o r t o t h e i r 
being charged. Enclosed i s a l e t t e r t h a t describes t h i s 
p o l i c y and i t s u n c o n s t i t u t i o n a l e f f e c t s i n greater de­
t a i l . 

B O S T O N 
C H I C A G O 
H O U S T O N 

L O S A N G E L E S 
N E W A R K 

S A N F R A N C I S C O 
W A S H I N G T O N , D C 

W I L M I N G T O N 

B E I J I N G 
B R U S S E L S 
B U D A P E S T 

F R A N K F U R T 
H O N G K O N G 

L O N D O N 
M O S C O W 

P A R I S 
P R A G U E 
S Y D N E Y 
T O K Y O 

T O R O N T O 

I n essence, several branches of the m i l i t a r y 
have adopted an o f f i c i a l p o l i c y of denying assistance of 
counsel t o c r i m i n a l suspects p r i o r t o and during c u s t o d i ­
a l i n t e r r o g a t i o n . This p o l i c y appears t o be a b l a t a n t 
v i o l a t i o n of the Supreme Court's Miranda dec i s i o n as w e l l 
as a fundamental unfairness i n the system. I n a d d i t i o n , 
the p o l i c y appears t o r a i s e an untenable e t h i c a l dilemma 
f o r defense counsel i n t h a t they are permitted t o "con­
s u l t " w i t h , but not represent, or even enter i n t o , an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h the suspect. 

We became aware of t h i s issue i n the context of 
an a c t u a l c o u r t - m a r t i a l i n Okinawa, which w i l l s h o r t l y go 
up on appeal. The issues presented w i l l be heard i n the 
courts, but we bel i e v e these issues could be b e t t e r d e a l t 
w i t h i n a systemic way at the a d m i n i s t r a t i v e l e v e l . 

The p a r t i c u l a r case i n which the issue arose 
occurred i n the context of an i n v e s t i g a t i o n i n t o the 
sexual o r i e n t a t i o n of a Marine, but t h i s issue has no 
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less meaning f o r a l l servicemembers. We do not believe 
there are any p o l i t i c a l aspects t o t h i s issue. 

We r e s p e c t f u l l y request t h a t an a t t o r n e y i n 
your o f f i c e coordinate a review of t h i s issue w i t h law­
yers from the J u s t i c e Department and the Department of 
Defense. 

We have discussed t h i s issue at length w i t h 
other f i r m s and lawyers a c t i v e i n the m i l i t a r y area, a 
number of whom w i l l send supporting l e t t e r s separately. 

Should you or your a s s i s t a n t s wish t o discuss t h i s 
issue, please telephone me (619) 756-3899, Tony Clark (302) 
651-3080 or Herbert Mondros (302) 651-3159. 

Very t r u l y yours. 

Jonathan M. Bowie 
Skadden, Arps, Slate, Meagher & Flom 

cc w/ enclosures: 

J u d i t h M i l l e r , General Counsel, Department of Defense 
David W. Ogden, Associate Deputy Attorney General, 

Department of J u s t i c e 
Marsha Scott, Deputy As s i s t a n t t o the President f o r 

P o l i t i c a l A f f a i r s 
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August 21, 1995 

The Honorable Abner J. Mikva 
Counsel t o the President of the United States 
The White House 
16 00 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Re: O f f i c i a l M i l i t a r y P o l i c y 
Of Denying Criminal Suspects 
Their Right To Counsel 

Dear Mr. Mikva 

B O S T O N 

C H I C A G O 

H O U S T O N 

L O S A N G E L E S 

N E W A R K 

S A N F R A N C I S C O 

W A S H I N G T O N , D C. 

W I L M I N G T O N 

B E I J I N G 
B R U S S E L S 
B U D A P E S T 

F R A N K F U R T 
H O N G K O N G 

L O N D O N 
M O S C O W 

P A R I S 
P R A G U E 
S Y D N E Y 
T O K Y O 

T O R O N T O 

As a follow-up t o your meeting i n June w i t h the 
d i r e c t o r s of the Servicemembers Legal Defense Network, we 
are w r i t i n g t o apprise you of an o f f i c i a l p o l i c y of the 
United States Marine Corps which we believe c o n f l i c t s 
w i t h the requirements of the F i f t h Amendment and Miranda 
and r e s u l t s i n the widespread d e n i a l of the r i g h t t o 
counsel t o Marines i n Okinawa who are suspects i n c r i m i ­
nal i n v e s t i g a t i o n s . S i m i l a r p o l i c i e s are i n e f f e c t else­
where i n the Marine Corps and i n other branches of the 
serv i c e . 

We request t h a t your o f f i c e designate o f f i c i a l s 
i n each of the J u s t i c e Department and the Department of 
Defense t o examine and respond t o t h i s issue. 

The P o l i c y i s contained i n Legal Service Sup­
po r t Section ("LSSS") Memorandum 2-93 issued by the 
O f f i c e r i n Charge of LSSS, 3rd Force Service Support 
Group, FMPAC on August 24, 1993 t o a l l LSSS o f f i c e s and 
Judge Advocates on Okinawa (the "Memorandum"). A copy of 
the Memorandum i s enclosed herewith. The Memorandum i s 
intended t o promulgate p o l i c i e s and procedures f o r , among 
other t h i n g s , the p r o v i s i o n of advice by defense counsel. 
Memorandum, § 1. I n p e r t i n e n t p a r t , the Memorandum 
i n s t r u c t s Senior Defense Counsel ("SDC") as t o the c i r ­
cumstances i n which defense counsel may be assigned t o 
represent a Marine who i s under c r i m i n a l i n v e s t i g a t i o n . 
Section 5 of the Memorandum provides: 
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Counsel should normally be d e t a i l e d : 

a. As soon as p r a c t i c a b l e a f t e r p r e f e r r a l of 
charges against the accused.... 

b. Wi t h i n 10 days a f t e r an accused i s placed 
i n p r e t r i a l confinement, regardless of 
whether or not charges are p r e f e r r e d or 
whether the accused has been released from 
p r e t r i a l confinement by the i n i t i a l review 
o f f i c e r . 

Memorandum, § 5. A d d i t i o n a l l y , s e c t i o n 7 of the Memoran­
dum s t a t e s : 

Reference (c) [JAGINST 5803.1] provides 
t h a t judge advocates w i l l not e s t a b l i s h an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p w i t h an i n d i ­
v i d u a l unless d e t a i l e d , assigned, or oth­
erwise authorized t o represent t h a t i n d i ­
v i d u a l by competent a u t h o r i t y . According­
l y , defense counsel should not enter i n t o 
a t t o r n e y - c l i e n t r e l a t i o n s h i p s [ w i t h c r i m i ­
nal suspects] unless s p e c i f i c a l l y d e t a i l e d 
or assigned by the SDC i n accordance w i t h 
t h i s memorandum or s p e c i f i c a l l y authorized 
t o do so by the OIC, LSSS. 

Memorandum, § 7. 

The e f f e c t of these p r o v i s i o n s i s t o p r o h i b i t 
defense counsel from representing Marines who are sub­
j e c t e d t o c u s t o d i a l i n t e r r o g a t i o n by m i l i t a r y i n v e s t i ­
g a t i v e a u t h o r i t i e s unless one of the l i m i t e d circumstanc­
es under s e c t i o n 5 app l i e s , or the OIC, LSSS authorizes 
assignment of counsel i n a s p e c i f i c case. 

The consequence of the p o l i c y i s t o e f f e c t i v e l y 
preclude Marines on Okinawa who are subjected t o custo­
d i a l i n t e r r o g a t i o n by m i l i t a r y c r i m i n a l i n v e s t i g a t o r s 
from o b t a i n i n g the advice of counsel u n t i l a f t e r they 
have been charged. I t i s here t h a t the Memorandum -- and 
the p o l i c y i t embodies -- c o n f l i c t s w i t h the F i f t h Amend­
ment t o the United States C o n s t i t u t i o n and the cases 
i n t e r p r e t i n g i t . S p e c i f i c a l l y , Miranda v. Arizona. 384 
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U.S. 436 (1966), requires t h a t every c r i m i n a l suspect who 
i s subjected t o c u s t o d i a l i n t e r r o g a t i o n by law enforce­
ment agents be advised of the r i g h t t o be represented by 
counsel, appointed, i f necessary, and t o have t h a t coun­
s e l present during i n t e r r o g a t i o n . This r i g h t applies 
both before and a f t e r formal charges are lodged, see 
Patterson v. I l l i n o i s . 487 U.S. 285, 294 (1988), and i s 
f u l l y a p p l i c a b l e t o servicemembers subject t o m i l i t a r y 
c r i m i n a l i n v e s t i g a t i o n s . United States v. Tempia. 37 
C.M.R. 249 (1967) . 

Marine Corps c r i m i n a l i n v e s t i g a t o r s on Okinawa 
purport t o comply w i t h Miranda and Tempia by adminis­
t e r i n g the Miranda warnings and having suspects read and 
sign the Navy's standard M i l i t a r y Suspect's Acknowledg­
ment and Waiver of Rights Form before commencing i n t e r r o ­
g ations. That form s t a t e s , i n p e r t i n e n t p a r t : 

I have ... been advised t h a t : 

(3) I have the r i g h t t o consult w i t h a lawyer 
p r i o r t o any questioning. This lawyer may 
be a c i v i l i a n lawyer r e t a i n e d by me at no 
cost t o the United States, a m i l i t a r y 
lawyer appointed t o act as my counsel at 
no cost t o me or both; 

(4) I have the r i g h t t o have my r e t a i n e d c i ­
v i l i a n lawyer and/or appointed m i l i t a r y 
lawyer present during t h i s i n t e r v i e w . 

OPNAV 5527/3 (12-82) . 

These warnings do not s a t i s f y the mandates of 
Miranda and Tempia. however, because the p o l i c y set f o r t h 
i n the Memorandum e f f e c t i v e l y precludes Marines subjected 
t o c u s t o d i a l i n t e r r o g a t i o n from c o n s u l t i n g i n any mean­
i n g f u l way w i t h a m i l i t a r y a t t orney. The a d d i t i o n a l 
f a c t , t h a t there are no n o n - m i l i t a r y American lawyers 
p r a c t i c i n g c r i m i n a l law on the i s l a n d of Okinawa, obvi­
ously prevents Marines from r e t a i n i n g such a lawyer p r i o r 
t o or duri n g questioning. At the same time, the a v a i l ­
a b i l i t y of r e t a i n a b l e c i v i l i a n counsel would not remedy 
the p o l i c y ' s u n c o n s t i t u t i o n a l r e s t r a i n t s on the appoint­
ment of m i l i t a r y counsel. 
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In short, the e f f e c t of the p o l i c y i s t o render 
the above-cited Miranda warnings u n t r u t h f u l and decep­
t i v e . Under Miranda and Tempia. Marines under c u s t o d i a l 
i n t e r r o g a t i o n have the r i g h t t o be represented by an 
at t o r n e y p r i o r t o and during questioning. Under the 
p o l i c y set f o r t h i n the Memorandum, they do not. 

I n t h e i r attempt t o sidestep the u n c o n s t i t u ­
t i o n a l i t y of the p o l i c y , m i l i t a r y law enforcement author­
i t i e s have contended t h a t , i n s i t u a t i o n s i n which the 
suspect has confessed a f t e r s i g n i n g the Acknowledgment of 
Rights and Waiver Form, there i s no i l l e g a l d e n i a l of 
counsel since the suspect has "waived" t h a t r i g h t . The 
flaw i n t h i s argument i s c l e a r : While Miranda recognizes 
t h a t suspects might waive t h e i r r i g h t t o counsel, f o r 
such a waiver t o be e f f e c t i v e , i t must be knowing and 
vo l u n t a r y . 384 U.S. at 444. No such waiver i s possible, 
however, where the statement of " r i g h t s " i s f a l s e due t o 
an o f f i c i a l p o l i c y which denies counsel. 

The impact of the p o l i c y i s perhaps best de­
p i c t e d i n the recent testimony of the Senior Defense 
Counsel on Okinawa. The SDC admitted t h a t , notwithstand­
ing the statement of r i g h t s administered t o Marine Corps 
suspects p r i o r t o c u s t o d i a l i n t e r r o g a t i o n , the m i l i t a r y , 
under the auspices of the Memorandum, r o u t i n e l y denies 
such suspects appointed counsel p r i o r t o and durin g 
i n t e r r o g a t i o n s . As the SDC also t e s t i f i e d , the r e s u l t s 
of t h i s o f f i c i a l p o l i c y are astounding: During a recent 
eight-month period, m i l i t a r y suspects made i n c r i m i n a t i n g 
statements t o c r i m i n a l i n v e s t i g a t o r s i n 90% of the cases 
i n which formal charges were u l t i m a t e l y p r e f e r r e d . I n 
95% of those cases, the m i l i t a r y suspects e v e n t u a l l y 
entered g u i l t y pleas. Thus, i n p r a c t i c e , the p o l i c y en­
sures t h a t a suspect w i l l not be provided w i t h counsel 
u n t i l a f t e r he or she has made an i n c r i m i n a t i n g s t a t e ­
ment. While the p o l i c y may be explained by a desire f o r 
p r o s e c u t o r i a l e f f i c i e n c y , t h i s a f f o r d s no excuse f o r 
wholesale c o n s t i t u t i o n a l v i o l a t i o n s . 

I t i s unthinkable t h a t Marines suspected of 
crimes on Okinawa cannot o b t a i n r e p r e s e n t a t i o n by defense 
counsel u n t i l a f t e r they are charged or have languished 
i n the b r i g f o r up t o 10 days, regardless of whether 
charges have been p r e f e r r e d . See Memorandum, § 7(a) & 
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(b). Many Marines on Okinawa are young e n l i s t e d person­
n e l , u nsophisticated i n l e g a l matters. They serve i n a 
closed community, thousands of miles from home and w i t h ­
out the support of f a m i l y , f r i e n d s and counsellors. I n 
the m i l i t a r y context, where the r e f u s a l t o obey a l a w f u l 
order i s i t s e l f grounds f o r c r i m i n a l charges, a suspect 
who has been ordered t o appear before c r i m i n a l i n v e s t i g a ­
t o r s may w e l l b e l i e v e t h a t , notwithstanding the Miranda 
warnings, he has been ordered t o make a statement i n 
response t o i n v e s t i g a t o r s ' i n q u i r i e s . See Tempia. 37 
C.M.R. at 256. 

While the most serious impact of the Memorandum 
i s upon the c o n s t i t u t i o n a l r i g h t s of Marine suspects, the 
p o l i c y also leaves Judge Advocates assigned t o defense 
counsel d e t a i l s w i t h an unacceptable dilemma. This 
dilemma a r i s e s from the i n t e r p r e t a t i o n of the p o l i c y t h a t 
would permit defense counsel t o consult w i t h a suspect 
p r i o r t o the p r e f e r r a l of charges, but without forming an 
a t t o r n e y - c l i e n t r e l a t i o n s h i p . See Memorandum, §§ 5, 
7; Enclosure 2 t o the Memorandum. Such " c o n s u l t a t i o n " 
would c l e a r l y r e q u i r e defense counsel t o advise the 
suspect t h a t , there i s no a t t o r n e y - c l i e n t r e l a t i o n s h i p 
between them, and t h a t t h e r e f o r e , the suspect should not 
discuss any aspect of the case w i t h counsel. Worse, 
absent an a t t o r n e y - c l i e n t r e l a t i o n s h i p , a c o n s u l t i n g 
a t t o r n e y may be compelled t o t e s t i f y as t o any admissions 
made by the suspect during the c o n s u l t a t i o n . I n t h i s 
s i t u a t i o n , the at t o r n e y would be forced t o v i o l a t e h i s 
sworn duty as a lawyer i n order t o uphold h i s sworn duty 
as an o f f i c e r . I n t h i s context i t i s d o u b t f u l whether 
any meaningful advice could be conveyed during a consul­
t a t i o n other than a r e i t e r a t i o n of the Miranda r i g h t s . 

The g l a r i n g problems presented by the p o l i c y 
set f o r t h i n the Memorandum c o n s t i t u t e a gross v i o l a t i o n 
of servicemembers' c o n s t i t u t i o n a l r i g h t s and a funda­
mental i n j u s t i c e . Moreover, the existence of such a 
p o l i c y threatens t o undermine the v a l i d i t y of hundreds, 
perhaps thousands, of c r i m i n a l c o n v i c t i o n s where i n c r i m i ­
n a t i n g statements made by the accused servicemembers 
during c u s t o d i a l i n t e r r o g a t i o n s have been admitted i n t o 
evidence or used t o o b t a i n g u i l t y pleas. 
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We r e s p e c t f u l l y suggest t h a t t h i s serious 
s i t u a t i o n warrants f u r t h e r i n v e s t i g a t i o n and i n t e r v e n t i o n 
t o ( i ) e l i m i n a t e a l l o f f e n d i n g denial-of-counsel p o l i c i e s 
wherever they may e x i s t , and ( i i ) provide e x p l i c i t guid­
ance t o the services on the proper implementation of 
m i l i t a r y suspect's F i f t h Amendment r i g h t s . 

Should you or your a s s i s t a n t s wish t o discuss 
t h i s issue, please telephone me (619) 756-3899, Tony 
Clark (302) 651-3080 or Herbert Mondros (302) 651-3159. 

Respectfully, 

Jonathan M. Bowie 

Skadden, Arps, Slate, Meagher & Flom 
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LEGAL SERVICE SUPPORT SECTION POLICY MEMORANDUM 2-93 

From: Officer in Charge, Legal Service Support Section 

Subj: DETAILING COUNSEL, REQUESTS FOR INDIVIDUAL MILITARY COUNSFT 
(IMC), DETAILING COUNSEL FOR RESPONDENT FOR ADMINISTRATIVE 
DISCHARGE BOARDS, AND PROVIDING LEGAL ADVICE BY DE^E^E 
COUNSEL ucfc.NiC 

Ref: (a) JAGMAN 
(b) MARCORSEPMAN 
(C) JAGINST 5803.1 

End: (1) Request for IMC format 
(2) Services provided by Defense Counsel 

1. PURPOSE. To promulgate p o l i c i e s and procedures for the 
detailing of t r i a l and defense counsel for courts-martial actina nn 
requests for IMC, assigning counsel to represent respondents before 
administrative discharge board proceedings, and providing leqal 
advice by defense counsel per the references. ^ ^ 

2. CANCELLATION.. Officer in Charge, Legal Service Support Section 
memorandum 5800 LSSS:A.01 of 15 February I 9 9 i . ^^PPor^ section, 

3. gACKGpoUNQ. Section 0130b(l) of reference (a) provides 

(S??°''isLf°^o^H ' " ' ^ r r ; "-̂ ^̂ ^ ^^^^^^ S^PP°^^ section-
(OIC, LSSS), to d e t a i l t r i a l and defense counsel for courts-martial 
conducted by LSSS personnel. courts martial 

4- DELEGATION OF AUTHORTTV. 

a. T r i a l Coupse\. Per section 0130b(l) of reference (a) the 
Officers in Charge of each Legal Service Support Team (LSST) 4re 
t ^ i e f b f t ^ a ? LSS?°'''''^ "^^^^'^ '"''"̂ ^ counsel in courts-mirtial 

b. ^ Defense Counsel. Per section 0130b(l) of reference (a) 
the Senior Defense Counsel (SDC) i s delegated the authority to 
d e t a i l defense counsel in courts-martial and other proceedings where 
defense counsel are required to be detailed. Counsel w i l l not be 
detailed to summary courts-martial. 

^ DETAILING DFiFENSE COUNSEI,. The SDC w i l l d e t a i l defense counsel 
to accused/respondents after consideration of the accused's assigned 
unit, complexity of the case, possible c o n f l i c t s of interest, prior 
establishment of an attorney-client relationship or other factors 
deemed appropriate to the SDC. Counsel should normally be detailed-
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a. As soon as practicable after preferral of charges against 
an accused. The SDC should also be given the pretrial package from 
the t r i a l counsel at the same time. 

b. Within 10 days after an accused is placed in pretrial 
confinement, regardless of whether or not charges are preferred or 
whether the accused has been released from pretrial confinement by 
the i n i t i a l review officer; 

c. After a respondent has exercised his right to have the case 
presented before an administrative discharge board and receipt of 
the administrative discharge package. 

6. REQUESTS FOR INDIVIDUAL MILITARY COUNSEL. Requests for 
Individual Military Counsel (IMC) wi l l be submitted in writing by 
the accused or the detailed defense counsel utilizing the format of 
enclosure (1), Action on a l l IMC requests will be made in 
accordance with section 0131 of reference (a) . 

7. DEFENSE COUNSEL PROVIDING LEGAL ADVICE. Reference (c) provides 
that judge advocates w i l l not establish an attorney-client 
relationship with an individual unless detailed, assigned, or 
otherwise authorized to represent that individual by competent 
authority. Accordingly, defense counsel should not enter into 
attorney-client relationships unless specifically detailed or 
assigned by the SDC in accordance with this memorandum or 
specifically authorized to do so by the OIC, LSSS. Other than in 
cases of regularly scheduled counseling sessions (e.g. providing 
legal advice on nonjudicial punishment, involuntary administrative 
discharges or Article 31, Uniform Code of Military Justice 
counseling), defense counsel wi l l provide legal advice not requiring 
an attorney-client relationship to individuals only when authorized 
to do so at the request of the individual's unit or other competent 
authority and with approval of either the SDC, OIC, LSST or OIC, 
LSSS. Enclosure (2) provides information with regard to advice and 
assistance normally provided by defense counsel. 

8. ACTION. 

a. Team OIC's. Ensure that the pretrial package is provided 
to the SDC and that t r i a l counsel are detailed to courts-martial. 

b. Military Justice Officer/AOIC. LSSS. Ensure that t r i a l 
counsel are appointed as recorders for administrative discharge 
boards as soon as practicable after receipt of the board package 
from the Administrative Law Officer. 
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c . A d m i n i s t r a t i v e Law O f f i c e r . Ensure t h a t copies of a l l 
a d m i n i s t r a t i v e d i s c h a r g e packages that r e q u i r e a board are provided 
to the SDC and M i l i t a r y J u s t i c e O f f i c e r . 

d. SDC. 

(1) D e t a i l defense counsel, counsel f o r the respondent, 
and process requests f o r IMC according to the p o l i c y established 
herein. 

(2) Ensure t h a t the necessary counseling required by the 
p o l i c i e s established herein i s accomplished. 

(3) Ensure t h a t l e g a l advice provided by defense counsel 
i s accomplished per the p o l i c i e s established herein and as provided 
i n enclosure•(2). 

DISTRIBUTION: 
CO, HqSvcBn, 3d FSSG 
RDC 
SJA, I I I MEF/3dMarDiv 
SJA, IstMAW 
SJA, 3d FSSG 
SJA, MCB CamBut 
OIC, LSST Hansen 
OIC, LSST Foster 
OIC^ LSST Kinser 

A l l judge advocates of the LSSS 
AdminLawO 
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From: (Accused) 
To: (Convening Authority) 
Via: (Trial Counsel) 

Subj 

Ref: 

(date) 

REQUEST FOR INDIVIDUAL MILITARY COUNSEL 

(a) MCM, 1984, R .C.M. 506(b) 
(b) JAGMAN 0131a 

1. _^ l̂n accordance with references (a) and (b) , i hereby request 

mi l i tary counsel for my pending appointed my indiv idual 
c o u r t - m a r t i a l / a r t i c l e 32 p r e t r i a l invest igat ion 1 do/do no-̂ -
request that my de ta i l ed defense counsel ?ema?n'on the'^casS? 

2. This request i s submitted in accordance with the arfvS,-̂ o T 

' • 

l k < v . l s t H \ t ^ l 7 n t y " ° - t t c r n e y - o l i e n t relat ionship with the 

4. T r i a l i s present ly scheduled for 

5. The charge(s) are : 

6. 
re 

Copy to: 
Trial Counsel 

(SIGNATURE OF ACCUSED)" 



SERVICES PROVIDED BY DEFENSE COUNSEL 

FUNCTION 

-GCM 
-Art 3 2 Inves 
-SPCM 
-SCM 
- P r e t r i a l Cnft 
-Advice prior to NJP 

-NJP Personal Rep 
-Interrogation 
pursuant to MRE 305 

REPRESENTATION 

Yes 
Yes 
Yes 
No 
Yes 
No 

No 
No 

•NC&PB Documents 
-Polygraph Exam 

-Vacation Proceedings 
-AdminDischg Advice 
-AdminDisch Bd Rep 
-Board of Inquiry 
-Art 138, UCMJ 
complaints 
-Request Mast 
-Turnover to c i v i l i a n 
authorities 
-Admin determinations 
regarding loss/damage/ 
destruction of 
Govt property 

No 
No 

Yes 
No 
Yes 
Yes 

No 
No 

No 

No 

CONSULTATION 
ONLY 

NA 
NA 
NA 
Yes 
NA 
Yes 

No 
Yes 

Yes 
Yes 

NA 
Yes 
NA 
N/A 

No 
No 

No 

Yes 

SPECIAL 
INSTRUCTIQN.<̂  

Note 1 
Note 1 
Note 1 
Note 3 
Note 2 
See JAG­
MAN 0109(a) 

Note 3 
limitation 
unless 
counsel 
has been 
assigned 
to represent 
the individ­
ual at a SPCM 
or GCM 

Note 3 
limitation 
unless coun­
se l has been 
assigned to 
represent the 
individual at 
a SPCM or GCM 

Note 3 
Note 1 
Note 1 

Note 3 
See MCO 
P4400.150 

ENCLOSURE (2) 



-Field F i t Perf Bd No No 
-BCNR/BCNR/D isRev iewBd 
petition No Yes Note 4 
-Special Selection Bds No No 
-Medical Bd No Yes 
-Admin Reduction Bd No Yes Note 3 

-Traffic Court No No 
-Eviction Hearings No No 
-Civilian C i v i l and 
Criminal Matters No No 
-Federal Employees No No 
-Legal Assistance 
conflicts No Yes 
-Requests for legal 
advice NA No 

Note 1: Formation of attorney-client relationships and 
representation i s authorized only after the request for legal 
service has been received and assignment has been made by SDC. 

Note 2: Prisoners w i l l be informed representation i s limited only 
to pretrial confinement proceedings before charges are preferred 
R.C.M. 305(f) of reference (c). 

Note 3: Clients w i l l be informed scope of services i s limited to 
consultation on authorized matters only. 

Note 4: Defense counsel w i l l not be assigned to assist Marines, 
officer or enlisted, in preparing or drafting petitions. Once the 
Marine has drafted the petition, defense counsel may be consulted 
to review the petition prior to submission. 

ENCLOSURE (2) 


