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wachtell, ~ipton, Rosen & Katz 
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New York, NY 10171 

~·• Sgt. JustJin EliJ.1 

Dear Marc: 

-
•• AVENWI aH A•TI 
lllW~t 1CMe lll,OIWM 

T5~&,M;..I: _._,,111 .. IDO 

''~'* .. INolOa·••• 

Judge sporkin issued the atta.ched Opinion yesterday 
evening ;ranting Sgt. Justin Elzie' s Ap1plication for 
Preliminary Injunction. I thought 1 t l-J'ould interest you. 

me. 

Encloeure 

If you nave any questions, pl.ease feel free to call 

Sin4.'.:~erely yours, 

a.Brauer 
( 
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Ci•il aot10n •o- 93•1813 
catanl•Y spo~kin> 

FILED 
~ NOV 1 ·O 1993 

----------.-IQ-R-YmlJl--QJlH;;J l;.C~• ~ t C.'12"!11 .. ~T C'Oult' 

"'; • r. ~ ' "'~ c.u~ 'J.,111" 
Thi• :ma-tt.e~ 1• befb:te tl'le Court on plaint ff' 1 Applioatlcn to~ 

Prel.S.ainary Xn~\Ulct£ort. Pl.•intift, 3uat.tn 111.te, • ae1'9eant J.n th• 

U~ited ltat•• Ka~ln• Corp• (11Me:r.in• corp•">, br.tnv• tl'l1• •ct1071 

•t•in•t defendlllt• l..e• Aapin, eecretary of a.tens•, Jahn Dalton, 

secretary of the Navy, arid earl M\Ulcly, :~. , couan4ant ot th• 

Marina Car»•• •••~ing 4aclaratory ancl ~njanct~ve ~•lief chai'9i~; 

that the M•~in• Cotpa :l.mprop•rly and wil•111f\.\lly rocoim•nded h1m for 

d1•cha~e from act:Lve c:tuty and t>art-•~ him fro. a r•ti:rement. 

bonetita p~og~ana. P1aintitf alle9&s that 'b• Mar1n• corps took 

such •~tio~ a;ain•t hia baaed •ol•lY on hi• p\llllic anncunGe111ent 

that ~t i• a bomoaexual. oeieh4t.nts cl11t not d1ap1-1ta that tb.•h· 

action va• ba•e4 •ol•lY an plalntitt'• JPUl:llio dec11r1tion Df hi• 

••~11 orient,ti•n. fbaf ... ert, bawev•s, th•t ttie Mar1n• Corps 

vaa a11.tbor:i1ed 'Co 'tab swa ao,.:l.on ~Y 1ong-•tand1nf a111't•l:Y 

po.U.cy tbat pen.it• ••rv~ca Mllb•r• to ~' sapara'tecl fl'o• th• arMC! 

forces on 'th• aole P'011n4 of "JlomoaexualL aclmi••ion•. • . 
. In h1• A'~licatirom for •~•11a1nazy %~~unot£on, p1a1~t1rf ••k• 
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t.b11 eour• to 1) r••t•r• bi• •• aGtiv• 4ut1 in the MarlR• COl'p•t 

I) en,o1n Cefeftd&ftt• f~o» Ci•oh1r11n1 hi• troa th• Ha~1n• Corpe 

durinia th• pendanc~ of 't.111• action on tl'Ja ba•i• of hi• •~•tu• •• • 
ho1101•w•l1 S) ra•tor• hi.II to full part1o1pat1on 111 th• Volt.Usury 

Separa-tioh xncant1\'• and Sp•ci1l separation Boneti't (11Vl%/SIB") 

pro;'Z'••· It i• plaintiff'• position tbat it b• 5gcceed• on th• 

111erite, a1'1•n~ an lnjt.uiation h• vil:L •UJ?far J.:reparule lftj\lry 

b•cag•• bo will hav• bean ii•iha~A t&'Gll tll• Karin• Corps. 

S~ATIMB•f OF PACTS 

Plainti:i ia •~ altvon year vateTen of tbe Marine corpa. 

~rint JU.a ri•• thrO\l;h th• rank• fl'o• private to ae.r9eant, h• 

cUettnf\i1•h•d hiase1t at tv•l"Y etep. lei• eanrio• J:ec:or« S.• rep1•t• 

with aomend&tion• and aw•rcl• ed 1c1aoorationa. in 1112 h• iieoeiv•d 

a lll•~.t.iorious :;romot1on to Priv•t• J'ir•t. Cl•••· tn ltl-4 b• 

~•c•1~•~ anot~e~ ••ritor1o~s promotion to Co~poral. Xft 1985 b• 

roectiVAel • Citation fOi' "outstancU.n9 service" fro21 h1• ~l\rU.ng 

office~. In 1111 plaintiff was nom1ftat-'1 tor and seleot•d •Marin• 

ot the Year" fer hia 1'attalion •"d for h3.• group. He •UCc•••fully 

c:cznpleted 'the tra~11in9 propian at 'Ul\e ••lHtiv• Karine COJ."P• 

aabas1y •chool 1n Quantico, Vil'9~"ia and! w•a ·~••iau•n~ly c:)lar;•4 

vi~ 'the aecllJ'it.y of ••• of ~ "at.ton'• ••nior 1overnmant 

eftioiale. R• conaistantly received ou1~•tan41"1 titnesa raport.1. 

Zn 1911, congrea1 aata)li•~•~ th• volunt.aiy aeparaticm 

%nc.ntiv• and •P•CS1•1 s•parat1on lan•f.it f "Vl:C/111") pJru9raa 

de•i1n•d tlo raf!uoe tl\e at1• of tb• ane11l raroa• in keepinf with & 
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perceived «i•iniaht4 threat to Unite4 1tat•1' in~areete po11d •Y 

the •new world oar4ar .. • TJ\• VIX/811 PJ:OCJr•• pwic! .. , to tho•• 

mem.oera ot the .med roxoea wha quality, incentiv• pa~•nt• and 

••cUoal an4 veteran• ttenef1t.s as induc~ement• to eloat early 

zetiZ"Oent. 2.C a .. 1.c. It 217,(a), 11'7'5, 1tnon9 -'b• eritari• 

cl:L.1qualifYint Hasinoa' part).cipatian 1n thl prograa for fi•"al year 

lt,3 ia •pan4in9 adain1stre~iva action Ybich -ould crula1nat• in 

diacbllrf• proc:cetiTl9•·" All JlarS.nes BW.la·~in :.4t/t2, P•r•. 1.H(I). 

in 1tta, plaintiff app11•4 to~ acet1ptanc• into the VSl/SSI 
I 

pro;r•n p1ann.~ng to ratire from the JlaS"i.~rie Corp• to pur•uo other 

c•ree:r: 9oal1. Z.1: the t.1m• be appl iecS, b1•1 ••nice roeor4 uda him 

e::Li9il:»l• tozo the program and h• w1a accep·t:ed l.nt.o the p:o9raa. on 

Jan~•S'Y' 2e, 1913, a ~nited Stat11 district court in California 

•njoine4 the ~•P•~t••nt of Detanse from •diacbar9i~9 or denyint 

enl11tment. to any par•o2' basa4 on ~exu1l c1rientation in the aba•nc:a 

oi e•X\lal oonc!uot Which interferes With ttle na11i.tary mieaion of th• 

armed. f oJi'C••. " u Pn\e et nti1nu, aoa 
t.Supp. i411, 1451 (1993)-' 

'l'h• day afte'Z' t.bat 1ri;uract on .:l.•aued, the hes:Ldent ot tht 

Vnit•cS 1tate1 11nnouneied in a pr • oonte:renc• that be oppo••cl t.h• 

milicary•c po1tor on 11\DO~ne•d bis 

4ei.•wnat1on to lift 

excluding or di•oharvlnt 

an11 tb111"e)lr •nd the po1ioy oe 

••w:Mlru "•ol•ly an 'the ~•i' ot 
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••V\.l.&l or1tm•ati•n.~ ZJI• .P!'tl'41ni'.a l"M ca;t•11n11, 11 W••~1Y 

CD91). Pr••· DQO. ioa, lOt (:an. 21, 1913)· fbe Pr•lident atated 

tl'\at the Oepart••nt of Defence would eol\dv.i;st. • 1aview ot 'the th•n .. 

1x~1t.in; policy an4 drat~ en ••cut1v• Ordet S'efl•c:tin9 th• prottuc:t 

cit that revi•" 'Dy .7G1Y 11, 1193. Tb• Pr•&idant al•o announc:ed tba't 

while tha Departa11nt of l)efen•• r•vir..ral2 '1~• polioY on bmaa1ewal•, 

an int.~i• poliOJ wc\lld obte~n. 

'U.¥1der th• in~erba poliar, the a~litary vaa bai-re4 fron 

t1U••tionin9 pro•peat!v• 1erviaa Deml:l•r• aJ,o~~ their atX\l•l 
I 

orientation an indu.ction applicsatt.ons. tn 1d4ition, ·th• intti-!a 

poliQf allowed the n1lita~ to proc•a• 1arv1c• meal:>e~• to~ 

•epar•tiQI\ p\ar11i1ant to th• exiatino p01icy, ~OW•V•X", \th•~• th• 

SAt"Vice ~·mb~r waa aut-~ect ta di•ch•t';• aolely because of bia/ber 

•'tat.us al'I a honosewol -h• At.i:.ornay General was authozri1ecl 'ta 

agapend f in~l discha~;e and tr•n•C•r the mmd>1r te •~ondby reaerv• 

pandin9 cQ»pletion of tne pol~cy review. 

on 1;he evenS.nv cf .3'anu•JY 21, 1993, th• ABC t•lovisicn pr09ra11 

worl4 Neva Ton£f)'at •il"ed an int•l'Y1ev in tlhioh ,111nt1ft d•elared 

t.ha~ he i• a bo~o••JN&l. ~1aint1tt aa••rtt be pu~11~lY revealed 

hi• 1exual ori•nt.ation ~n ~•llano• on th• Pre114ent'• an"ounce•erit 

arid th• lt~mhplj d•ciaion. Be a~oqu•ntly aada aeveral pu»lio 

atatJraent• atf~tng his •l!:l!N•l orientation. 

on tebziaa¥y I, 1993, plaintiff va• intol:'lDed tll•' ~· ~•4 ~·~ 
1cc•Pt•d into tbe VS:t/SSB Pt'otioaa. On Ire~ru•rr io, 1ttJ / Platnt.itf 

vas t.old . that b•cause of hit •t.at•ment1 retard.int hi• aelN&l 

ori!Nli:atiC>fl the Karina cor,p9 pli~~ad to reaave ~1• tro• the 118%/Sel 

I 
' 
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protr•. Th• Karin• coip1 t•V• plaint.ill th• option ta 1ore1int to 

a vo1~notuy hp&l!a~1on, in Wlliab c••• '.be ww14 "»• -ta:aporar11J 

~eac:oepted irito t:b• vsi;ss• Pl'OIJ:t"d vi•1' hi• »•nefit• held .ln 

u.yano• p•nding th• t:Lnal. ixe~tS.ve O¥'Cl•:r vitll J:espeat. ea t.ha 

•ilitary ~an. %f th• ~aw polic:y allowe4 plaint1ft to acn~inu• 

••~io• 1n the Karin• Corpe, h• vou14 Ji>• 91v•n f\\l.l Vlt/SSI 

ben•fit•. it he "a• not •1.:i.ti.~l• for oo.n.tinued 1anica under the 

n•v policy h• woul.cs b• denied VS:r/SSI l:le111ef1ta. '1'11• M•~ine coi-ps 

•4vi••d pla1nti.£t that if he refused a vol\lr&tary aeparation he 

VOUld b• invol.unta~ily ••parated pursuant ~o Marine Corps 

~et\ll•t:l.on1 that author11e 4i•~har9• o" ,:he 1round• Of ncmo1eX\\a1 

•admi•aions." Jla1ntift declined• voluntary separation with l•I• 

tba:n fUll VSl/SSI ~n•fit• oni t:b• Karin• Corpe began 

ad!a1~1•trativ• 4iacbar;e procee4inga.a 

on Ka~ch ~1, itt~, an Adain~seratl~• Dischar9e Board 

reoo••nde4 tbat pla.S.ntif,t b• 4iach•r;ed :pu.rsuant to M•rC:orSepll1n 

t 1207·lb(2) wh.S.oh provide• foZ" di1ch1:911 wh.n a Mari"• 11 1d.m.l.t• to 

~·~nt a homo1i~ual or bi1~xua1, unl••• ther• 11 a f~rth•r flndin; 
'th1t th• 11.rmezi ii not. homoae)Nal or "i.••~i.a•l." 'l"he di1ch1u·9e 

I 

1 Th• Marin• corp•' 
1 
po•:Ltion on ••·X~al ortu\ation is found 

in Department or Defense <"l>OD11 ) D:l.~•otiiv•• 1J31 .14 (.Jan .. aa, J.112), 
ty~l,@tsl •S 22 c. J'.R. part 41, app. A (1111). Tha po11~· p:NYiclea 
!oar 'the aoparat.t.on of en11•'t•d Jl•l'•Ol'l• vbo bav• b••n fwtad to have 
"~•·•·· !ft, atteQted to envav• in, OI' •olic1t•• •notur to •n;a9• 
in• ~caoaexuai act or act1,• or who hav•• •atate4 that b• or •h• ia 
a hoaoaexual. " X.rin• corps' rep2a't:l.ou nqq!re tb• iJti ti.a~ion of -
di•ohart• Frooeatilu)• vhere t!iez-• i• •pr0b11'1• ca'tde• that • •l'ln• 
h•• •entafed in, atta~ted to ant•t• in, or aolioited 1notb•r to 
.,qa1• 1n • ~eao1exua1 act or •ot•,• o~ D•• •admitted en ~int • 
hollto••nal o~ tr:d ... xual, W'l1••• ther• 1• a ~rth•r tiruUn1 th•~ the 
..Uu i• 1lD't ho•o•exual or b.laexuaJ. .. " Ju.a:d.na c:orp1 SQarat:ion an« 
Retireaant Jlanual ("H•r<:DrsepKa~~>. ! aao7.S(b). 

I 
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1roce1din9 •• »>•••• •olely on plaintiff'• 1t1tn1nt.1 ~·n~r.1 hi• 

ee>Nal ori•n1:11t!on, ft• !Carin• COrp1 •l'IU•• that tb• txc=1"1•ion•~ 

l'&gul.a'tions were net lS:aited to CGnduc:t, thua acbi•aion• ot 

horaoaawal atatu• vould be •uft.S.atant 9tound1 tor diechar9e. 

Pl•int£ft'• as•ertion tb•~ t~• "8f\llatio~• ~•quired a finding that 

h• !lad • propen1ity to 9119a9e in bomosexual oonduct v•• r•~•otect. 

'l'h• ~dmini•trativ• DiaGh•l'f• loar4 r•c09mlended 4ia0haro• ~ft th• 

eol• baai• Of pl1inttft'• "P~ic 14ai1niona •ncl nwneroua aedia . 
atat91119)'at&.N J 

.i 
on .July 3.t, :ut3. the P:r1sident. anno1.inc:ed! tha tbe •11itary'• 

policy oaneernint ~cmoae)(Ual ••rvice vas bein; rev!seG. Th• n•w 

poJ.ioy, 'W'bicb took •ft•=~ mi octo~r 1, 1193, ramov•• hGlfto•aX'\lal 

orientation, •tand:l.nf •loJ'a, aa al a\1ffic::ient basis fol' d.1•cm•rv•. 
tn aadition to an adll\i••1on at hoao••~•l orientatian, tbero aust 

b• a f in~in; that th• ••rvie• ••mD•t has a prop•n•ity to en9t9• in 

areates • ~•butt&~l• pr•l'Wllption ot sue~ propenaicy, which ca•t• 

the ~en an the ••:"V1oe ••~·~ to ~•b~t the prea~~pt1on. 

S•paration i• varrant•4 un4er the n•w pDlScy only vh ... th• •~ioe 

118111.'>•r fail• to pr•sent evideftee :reeutti121 the »r•1u.ption oi 

propa1U1it:y. 

Pla.i.ntLt:f: wa• ot!iaially remov• from aative cluty on .lept•Jllki•r 

1, 1993. gafandant• a40»t•d th• Adm1n1•t~at£~• Di.aha~• loard'I 

fte";o•tlftdat.t.on of cU.•cb•t't• ud plac•a 11l a.tntiff on unpaid •t•ftd.br 

re••rv•. Acoord1119iy, plaintitf'• pay vaa ~•~iziateG ant b• Y•• 
9:i.ven one half ot tha or4J.nary eeparatiol\ pay. 

' 
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A• • ntul't of the l•,nbal& d•tJ1S.ort tb9 partl•• •tr•-1 1:.hat 

plaintiff 11• retvn.d t.o active cut~ and r11m1in tb•r• t•ndint 

r••olut!on ot t~1• 1iti;at1on. Thi• •t~•ennent expire4 on Oct.Ober 

:al, 1913, Vhen tb• Supreme court lim1t•d t:h11 :l.nj-.anct:iOll .tii MtidlA14 

aolel.y ~a th• nuea pla!n~iff. on Movall'J)er J, 1193, thi• c:ourt 

~ .. ue4 a ~·mpora:y raatraining ~er 11aintainin1 the 1~1tp1 QllD 

'111\il• i~ cona1d•rc4 th• i••U•• P~•••nt•4 in thi• c•••· ~he or4•~ 

r••tra!ned d•tencsanta fol' 10 cl•Y• froa taltJ.ng any uverae act.ion 

a11J.n1t plainttft buecl 101e1y on his stat:\18 •• • bomo••wal. 

ANA:E.YIXS 

A party mO'Y'ing fo~ a pral1•1nary in,~nc~ian •~•t aeaon•tr•t•; 
1) a W~•tantiel. l~Jct1:Uioo4 of 1ucee•• on the ••it•, 2) 

J.nepara1'l• in'u"' eti••t. an injunotich, :t) l'•latlvely l••• injury 

ta 'the ftOn•mov1nq P•rty, an4 •> 'that tha in~unction will ~o•crt• 

tb• pmU.c b1t&r•at. IH !lahl.Dft..Qn UclP· U'•& l'QQlit AyJb,, L 

11.QlidAY 3nr• .. ;rn.; ... , 511 r.2d 94l, 844 ro.c. c:t.r, :lt'17). Pol" tha 

r•••on• •et tot"th l»tlov, thi• court find• tl\at plaintS.tt ia 

·ent.f.tld 'o t.b• pzt•l l•inazy injutLCticn he tea3c•· 

A. LiJteltllood o! &uccaaa Oil tl• Marita. 

tlaint.t.tr ll•a daaon1tr1ir.e4 probable 1u.ceta111 cl\ the merit• w1 th 

rppec:t t.o bi• ruO\'al ll'OJI 1ct!v• dot.J. •• pol.t.ay •pp11e4 to 

»laitstiift Wit It• tevJ.alf'ed \UMl.tl' tit.• l'•,:1ona1 ••1• ~eat. Uhd•r 

'th• ~•'ional ~••i• t••t, a tDV•rnatant policy fail• if it doe• not 

•erve • legit, .. t• 9ov•rn1Uintal puipo•• or 4.Prlve1 an 1rwtiv~dual 

., 
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•I ai1 co~•titut£on1i or 11111 r£9bte. 

Th• c:ornel'll'tone of th• armed. fora•••· bomo•exu•1 ~an i• tha1: 

homos•xu•1'• ••rving in the aZ"n•d foro•• i.mpai~ tbe ~ility of tb.• 

aili~•Z'l' to perfoza 1~1 aiaaion. Acaardin; ~a th• •~~in• COl"J'• 

po11oy st1toent, bo1101ex\\al Hal'iJHHI advera&lY attect tb• Mrvla•' • 

u1li t)' to "•intain diacipU.ne, good ord•r, and ao;:-ale r 'to tost•r 

autua1 trust and confidence a•on9 M•rine•1: 'tO ensure tb• int•1rity 

of tn• ayatea ot r•nJc and cOJam•nf' ta f.1cilit1t• •••itNatnt and 

V~rl4Wide deployment of warvica rembers VhO freqlaently muat 1iv• 

and work under clo•• ccn4ition• attord!.ng min!.mal privacy; to 

recruit and r•tain aem:.ei-s "f the Marine corp•; to ma,f.ntain pUblics 

aae•ptan~ ot •il.itary aerviee1 

••curity.~ HarcorsepKan t 1201-1 

and t.o prevent breaohe.a of 

Def•n4ant• stat• t.hat the oourt;s should def·e¥' to th• 

"con•icSerec! prote•&1ona1 j~4qm•n't" or •iU.t1ry orftcd.•1• •• t.o "'i.o 

is fit to sane their country 11' th• armed foi-ce1. AQ14m1n Y1o 

ltinll•m,u. 475 u. a I 103 p sot (1186) I Deifancsants t.ake th• poait.ion 

that \.lnder 'tht polic:y at isau• l':l•.r•,, "' 1ppropr£1t• lllil i tel")' 

ottigi•l•' ccncl,,.daa, aa a matter of ·~onsi41red profeasional 

'uopan:t,' • • • tt1at "th• Pf'•••11ca of parson• Who •nt•I• in 

hoao1exua1 oondl&ot or vbo, t.J th•il' atatuent•, aaonn.z-a'• a 

1JJ:opc1it~ to anga1• iri hOlloaaw.2 oon•.u~, ••riou•lY Lataln ~• 

accaapl18haent of ~h• ai1itary m:Ls•ion. "' Def•danta' Xaoraiul\m 

in o~po11tion to Plaintiff'aJlotic»s ror a Pre1in1nary iajunctl1on a~ 

21, quotinf &a>«un mmr• at 101 and DOt1 111rectiva 13JJ. ftey aJ.ao 

ct~• t.!ii• ciraat~'• bo14int an .QiADIJ:'burt y. 1ec:h, 7~1 r.24 1381 

• 
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(n.c. O~t. 1tl~) tc 1u,pport the&r ••••rt.ion tbac t.b• Karin• Corp.' 

.41sc:h1~1• or pia~ntltl pe••a• ccm•tltutional aua~at. 

Tl:li• cot.irt i• \1ft.PU•li•ded by c:lefendant•' artUJAa?lta. 7irat. th• 

~•n•nJma oaa• J.n'Velv14 salA2a1•i•conduct.1'1 • haaonxual aoldiar. 

TM Ln•tant case 11 devo.14 or any auc:h allegation. 'l'hi• ca•• 

invoiv.. adv•r•• action aqaJ.nat plaint~1tf ._ased solely oil JiL• 

bomo•owal statua. iacantly, Jud;e e»erdorfer had th.a oppo~\lnit.y 

to pas• on tbia aa-.e i••u• Pi-•••nte4 ber•, ft&JM1Y, vlleth•l.' • 

IK"VioaarJ'• bonoaexual etatua 1')' itself cian juatifi hi£ clitQharf• 

fl'Dllt aotive duty. 1U l&J.lUd v• AUtJl. Ho. 93•1124 •lip op, 

co.o.c, Sept. 21, 1913J- In that ca•• J~d9• Ob9rdort•r 9rahted a 

preliminary injunatio~ to • bomose)(Ual ~•11o~ barrint the VTlite4 

stetea N•vY frmia 4ischar;ing him eolely on the ~aais ot bi• sexual 

o:-i•ntat.ion. tn so doiftV • 3u«ga Oberdoi•tar cUstinqu!.1h1d bat.ween 

homo$eX\la1 oi-ientat1on and ?I01Rocexu11 conduct in ruc:hlng the 

~on~l.ueion thtt th• plaintiff, :Riche.:1~4 8alland, wou.ld l.i:kely 

pr•v•il on tht ••r1ts. Neither th• Court Cf APPaala nor the 

Supra• CoiJZ't :baa :r•t ruled on tbi• 1••,ae. 

Dafcdant• pr•11nt ?le •videnc:e t.h11t homo•exual ltat\le alone 

aclver••l.y a!f•ota the tcccircpl'&:ment of tl\e 11li1'.tary •i••ion. 

'.!X••1n•tion of 'th• r•oorcS ill th.ta cace r41v•al• no ila1is, other than 

th• Marin• co~•· polir:y atatemant th•t •lilPPO~• t.be ~i•ahar9e ct 

a aervioe ·~• 1e1ely ~acau•• or tbat a.ab•r'• etatua •• a 

hOlllOS•XU•1· %t i• Will d'tUli•hed. t:h•t owrt• caft'ftat f1Y• 

•pzrivat• ~ia,.s• i..-1 •fftaCC.. •11aQEit.X• fi4pt1, ''' u.a. 411, 

433 (1Jl4). At thi• •tage o~ t.h• proc••dinf8, plaintiff present• 

• 
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a ·~~ong o••• that h• will pro~aaly auco.1d in eatai:tli~1nt 'tb•~ 

\!Le ,policy Dana\l,ftl 1iomoaexu11a hom ta• 11i11taey 1calely on th• 

ba•L• ot •tatu• aaJ"\l'aa nD l•titi••'• 9overmaent&l P\il'PO••· 

1. lrr•para-1• tnjuzY• 

'l'b• court find• tut plaintiff w1ll s~fter J.;rrepar•bl• in~uzy 

it tb• Ma~in• corp• 1• •llovad ia involuntar1lr ditahl~ftl aill and 

4.,riv• his or ~i• ritbt.a •• a Marine. ~!rat, plain•itf -111 

•Utfe~ the 101• ot oon•titvtional r1gbts to~ Which aofly daaagaa 

ar• £nadequate, naaa1y, th• ritht to •c;cu•l proteotio~4er th• 

Pllth Amandment. Defendant•' action• also iapliG•t• •~•• •peach 

cono•z-na under the J'J.r•t. Aaen4m•n~. aa,c:ond, plaintiff ateatds 'to 

lo•• bi• ~•dio•l bentf1t1, bi• opportunity ~o p•rt!cL~te ift th• 

'VSl/5811 pr09ran, and a porti•n ot hie ratirem1nt P•Y· Tbi:r4, 

p1a;1ntif t face• th• •tipa ot litein9 renc,v•d ~oa aot.ive d\lt.r •• a 

••rtQent in t.be xarine Corp••""& po1iti0l'l1 Which n• ha• pez-toned ira 

• atorlil\; ta1hion to~ •~ev•r" Y••i:•··•n4 1P9led •• 11nf £.t :tor 

a1rvio• solely on tba bail• of bi• ••~Ull orientation, • crit•rio~ 

Whictll bas no ~•arj.ng on hi• ot11iy to perfo:rm hi• ~ob. 'l'hat 

pla1n'IU,ft has »arfOdeCI in exap1aay iuhicn fo~ eleven years 

clearly n•1•~• detendanta' •••ert1on ~at lOl\osaxuali~y 11 

i:acompati,l• vi'tll ~1nq a food .. rirta. Plaintiff 414 h~ ~eoo .. 

any l••• ot 1 Kll'ino on t.IL• day h• announc.4 bi• ••~•l 

orientation.' 
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e. aa11tiv11v ~·· i~'urr to Dtlf1nAani1. 
Gramin; • prelimin•tY injunction Jc•t1pin1 pla 1ntS.ft on 1at.1ve 

4uot;y and. main~J.!\!J\9 Ilia e1iti1'11i-.Y tor tile VSJ/811 proqra:m 

peza4!:nt th• f:l.raa1 outcoa• of thi• c:1ee will re•ult in no 

d:lao•m11'J.e in~ury to Aefende.nt.s. P1ai.nti!:£ ••~•I! in tb• Marine 

C:Cl'pl lot- eleven year1 vith distinction. Tbi• Co\1rt M•s no i1durr 

to def en4ant• 11y having tb• 1e:rvlce• or a dnoclal Marin•" for the 

du~•tion of tft1s ll~i91t1on. What 1• ao1:41, plaintift i• r•ady an4 

vill!ng 'o l••V• 'the JCaiiin• cor-p1 vo1untarilf l.f b• 1• pet11itt.ecl tc:i 

participate ln tbe Vll/SSB p~a1ren. 'fb!u Court 1• at a COISPl•t• 

lo•• wby 'th• 11arin• Corps wou.14 no't •cicede to th:L• reaaDn'2:J1e 

r9"1••'£ particularly •ince ll'l trV•n' resp•~Ct. pla1nt1ff ia •nti tled 

to b• placed. in the p:o9z-1m. ?n4ee4, pr:Loi- to ao>:nowl.edca•ment. of 

bi• bamaaexuality he had 'been aoce)tllcl i.nto t.h• Vll/SSI pro1raa. 

lt •••• 'tD tni• Coult tbat t.h• 4afend1nt11 vaJ"I~ to 90 ~•=toncS 11are1y 

e11forciin; their policy on l\rJ11osexual.1ty a1,d aotuallJ wan,; t:o pun.t.•h 

plaintiff btc:•U•a of bia •tatem•nt1 that h• 1• a hemo•exu.al. Thi• 

the law do•• not 1llov. 

I), ln~uno•ion Woui4 ftmDO't• the Pub1io Xnt•n•t. 
Tile pUbl:La'• 111uns't in 'tha ettioL4ant operatJ.~ or th• armed 

fore•• £• a1•ar. ~· GOU't to•• ru:tt. ~eU.•v• tllat blJ\n1ts; 

bono•.xu•l• trc:a 'tbe anao4 torcu on th• lt>••i• of •ta't\l• •1one v11l 

•dv•r••1Y •ffeot the mi:U.tary'• lli••ion. 'l'b• iaeu• 1n th1• c1s1 l• 
I 

eta~- a.1.one, COftdtJot. 1• not involved and there 18 rot.bing in tbil 

:u. 
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Colizit'• «1ciaion vll!c!l wo'Uld Pl'tv•t th• a111ed tol'a•• fn• 

1nforcint oonduat eo4••· 

~he aa11a er;'lmt1't• 11oct• t041y coJ'lcarn~nt hoaoeel\la:J.I wer• Md• 

in th• paat when •ffort.a v•~• f 1r•t ••4• t.o Jrnook down aeiC\&&1 •~4 

raoi•l bani•r• in t»i• ane4 fore••· 'l't.l:l.11 nation va1 toJ.ll that ve 

cou14 not have •ffeat:I.•• arald ••rv1c•• unl••• ll'• u1ntaiaecS 

rac:iallY an« ••xaa1i1 ••v~•l•teel armed force9. We now knotr •ueh 

•ttt.eaenta wer• ;:rotsly i'l'l •rl'or. 11any ••r thi• •••• •i•oone•»"1on 

applies •• t~• bomoae)Ne1 i••ue. Th• &))1lity of hoao~X'1•1• to 

pertora 1n a11 phase• of th• womlace, inciJ.ucling th• aned 

earvicea, ha• been prcva~ b•Y.onc anr ;ueatlon. There i• •lllply no 

correlat.icm bertwcon •n in4iv14\\lll.' a sexu11l. orien'tation ucl h.i• or 

h•r 1iatelleQtua1 o~ physical oapaei~y to perform 1n tbe vorkplao•· 

%ndae4, in eonsid•ting tba public int•r•at, it ai9ht vell b• 

•~;ued that to deprive O\lr &i'Jltd fercet of ~h• ln\tll•o~Ull and 

phy11ca1 prove•• o! •O•• extreordinar;Llf t•l.•f't•d ind:lvitSuals 

atr1ctl~ ~oous• o! their a1X\1al oriantat1on would ~· doinf a ~••t 

4i•••rvio• to th1• nation.. lf th• court acc•»t• c1etenda1it1' 

position, it would ~r•ate an inconft"UitJ' i~ th&~ th• policy ~O~ld 

preclude boaosexua1• from •enlist 1n 1:h& ane« fot"C•• bu't vt.~14 not. 

•xterld to th• COll!lan4er•in•Cb1•t. 

•or th• al>o'Y• ¥e&•Oft• t!ae co~ tn1ter1 a pre11•lftaZ'Y 

injunction a:r:tiri; detandanta fn-a t.nkin; •ft.Y adv•~•• action 

•t•il'L•t plaintiff •olely on the ba•1• •f l:IJ.• 1tatus •• a 

lo :tonr •• Pl•:Lntilf disah&rgea bi• dut£•• and 

13 
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be ai1ov.• to :ruaia on .aot.iv• •uty P•dbt tlS.1 court'• 
d•taraiftatlon on th• maritt. 

CONCL'OIXOR 

Because t.b• CCNn r:Ln4• that. plaintttt ha8 ab.Own a l1Jcal!hood. 

of auocaas on th• mer1ta and th• balanoin9 or 'th• •qgitie• tavor• 

plaintiff, plai!'lt1ff'I APJ)lic1tion for Pl~•l1idnary %n~unot1on v.t.11 

b• trustee!. 

/ i' . ; . 

l3 

I I 
' I" 

I ' ( ".•I . I • 
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~snx c. 1uz1, 

Vlr:&:tlD l':Afll DZITa%C'l' com 
JOA ftl D:t1n.zer er co1WMBZA 

) 

Plaintiff, 
~ 
) 

". J 
) 
) 

civil &e~Lon No. 1s~11s3 
(ltanl•r Spor-in) 

> 
) 

> , 
----------------------------> .. 

•Coel\pany:ln9 xo~araJ\dua Optn.ton. i-t ;l.e t.hi• 

Nov•~•~, 1193 hereby 

FILED 
NC\'J 101~3 

Ci.tr.• , ~ '11\o~.. '!' Cfi:,.J:" 
O••'t: .•; ~>- i.:~ •• !i."io" 

'L, " a 

ORDWD: that tar th• dui&tion ot thi11 llt19ation detandant•, 

:ta• Aspin, lee~etary of Defenae, John E>t.ltors, lecretary at the 

Navy, and General earl "1.Vidy, Jr., Cmaaani!ant of tile Mar1ne Corpe, 

their ottic:e:re, a;ants, 11t:rvant•, •1'Ployee•, an4 attorneys and 

thi:ise 11•r•c:in1 in acot:iva concert or: »ar:tlc.ipetion witn them Who 

reoei~• actual notice or th• ord•r by per1onat ••rvic• or 

othenria•, are •n,oinod tr= tak£n; any aclve-=s• accion •t•inat. 

plaint.t..ft, ••pe.zratincr plaintiff fraa eo,ive c!Uty, placin; hi• an 

•tal&OJ :t•••rv•, di•charg.s.n; hi11 tl'o• 'the·11arlne Col';P• cir deny.int 

hla p.rt.LcJ.pation in th• Vll/SSB program on 'tlle •o1• •••i• of ala 

aaxlaal o~ientation. 

14 
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SPORXIN 

r. UC:: 

._raio~_z _ 

. 
. q ,_._,._ .... 

11/10(83 17: 20 czoz 273 0081 

JCS!'IN C. ELZIE. 

v. 

r.zs ASPrN, ~ .Al.. , 

i 
l 

tTNlT!:D STA'l'ES DlSTRICT CO'ORT 
roR THE DIS?RIC'l' OF coLUMnXA 

~s- ~\,{-~-
l"":t14; 

'l.\i1e.-
Plaintiff, 

Dafendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

' 
Civil Ac~ion No. 93-1953 
(Stanlaf Sporkin) 

~~~--.-...-----~~---..;,...---------> 

FILED 
NOV 1·O1993 

I 
MEffOMNQ'QM OP!N!ON C'"1 ~..:~ t· l- c;1~'T'l·!;'T t"Ol.'IP 

...:....£... ............ __ ,. ·1 .. _.. .... .w-... ..- .. L·•· .·.:...:-,_ \ff-~JW·e!a. .. ···-----··· 

:r.11101s~ ~hiA ll\a~~ is·~before tho cow:t·-:on ple.ilitiff's Application 'f_or -

.. Preli.mihary Inj'Unction. J?llllintift', J\l$tin l:lzia, a sergeant in the 

Uni.ted states Marine corpg ("Marine C:ox-ps"), brings this aotion 

· against aafendants Les Aspin, secreta~ ot De!emua, John Dalton, 
· :::,, ~. :~-·~: -... : ... 1~:-::i·c~·:-.-:~ 
secretary of the NaV'y," andi' earl Munay; :::J.i:-., : Colnlnanciant of the 

~~.1;.t11.~ c.orp~f. .. ~eekinq declaratory 3hd injunctive relief charging 
l.f u -·'-•/,.,. I ' , ;,,.,• ;; :..i, : 

that the Marine corps impr~~~r~y and.~lavfull~ racoJDmended him for 

discharge fro?D active duty and barred him from a retirement 
v. ·; r. ;;_·;·. ~.t/. · :r ,. 

~~e~j,_ts. prc:>~ralD.. Plaintiff alleqea tht:it:':the!)!arine · Corps took 
.1-- - '" - . . . . . :, . ~ "-'-l • : . 
such aetion aq~inst him ba~~d &olely ~n his pl.1.Rlic announeement 

thii!lt he 11: a homcs4'Jxual. Defendant~ de not dispute that their 

action was based solely on .Pl~intiff~ ..... p~lic declaration of his 
~~ .. · . . . . .: .:.L:_/:.-·.:U. • !·; '., · . · . :: , 

n.·:}:~Ffl~ or.i.~h1f~~~~~ :~, '.1'.l'1~Y, -~~~~· h~~ej~Z.:~i ~~~ .. t.he Ma;:-i~~-·Corps 
1:f..~~ 1 :!~~ho~iz1~~~-~Jg .~:~ke ap~ ,_~ct.10~ ,~r<.1~1:lg7~~a;~di.ng m~_litary 

~.~)t~ th_a~ p~~j:s -~ervice: la~mJ:'en~. ~o,:~/!'17~r'~~-d frol?I the., armed 

:f.<;~~s on the so._le ground o~ "'homosexu.~~ ~-~mis~~O:tls. 0 ... 
H~ .. :..~.]._.. ... .• • ··' ~~ .. ···.~:-: ··--;) .. ~ .•. 

,. ,,,. , ... ~n his .App~~catf.on for .Prali111inary .,Inj~noti~n, pl a inti t.f asks 
..11: t;:•_ .!. f:, ;~ ' • I •••.:. • : ' • • • ' • '.', •·. ;....; • I I t., ' 

. .:.:~:· 
. , . 

1 ·. 
. - ... . :. ~. .. '"-"'. . ,•; 

• .. ·: . ·~:::.... : !l 
,,. .. 

-~-
',. (). .. \ ·: . .. .. .; . 

.il ~~-.;,;.!..:. ..•• ..;... .... :: ~ -~ -· ··-· 
.. . .; 

- ":'! 
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this Court to l) resto~e him to active duty in the Marine Corps; 

2) enjoin defendants frcm diseh~:rvinq hiui. from tbe Marine Corps 

~u~inq the penaency of this action on the ,as.is of his st~tus as a 

homosexual i 3] re$tore him to tull participation in the Vol'1ntary 
- . I 

Separation .Incentive •nd Special S•paratipn Benefit (•VSI/Ssn•) 
I 

program. It is plaintift' a position that\ if" he succseds on the 
I 

merits, abs@nt an injunction he will euf~er irri:parilble injury 
I 

because he ~ill have been discharqed from ihe Marin~ Corps. 

! 
' ·- •. ···-·'·-·; .......... , ·"··~-··- ..... - ___ _.;., ...... _ ...... 

'."-···"".'.::~ 

Plaintiff is ari eleven year veteran of the Marine Corps. 

oUring his ria• through the rankS t'rom private to esez."'9eant, he 

distinguishad hiJttsolf at every step. His sel"Viee reco~ is :replete 
·~t.is; t. '-.--":-.. ~:1 j.~ ·:~· . . ' (.:··. . :::·v'! :'.':.;;~::: :'.11 ·:.· · · :, 

wi~h COillJllendations and awa~ds and dGcorations. !h 1982 he •eceived 
~.?) '~:::..:~ . •: . ~~ :..:-1.:: : .•,-: ·,· 'I, l ; I . -~. :~:.·" .... ~ . .':1\ . ; ~ ~.:r, 

1 

:~: 

a. m~ritorious .P:t'O'lllOtion .to 1'r1Vate r1r~t c;1ar;s. In 1984 he 
l.7t:~ •.. 1.: ·: :~ -~ · .. ·:,._ . ' . ~. ~.:~ ~. ·=( . . . . .;. 
received anot~•r Jne.ritori~us pro:mot.ion ~o.:corporal- In ~985 he 

!· .. =:·~·;· .. : . ~ } : ~ . . ..... :: . .- ~- .. :.~! .... ·~. 
received a citaticn for "outstandinq &ervio~ 11 from his comman~i~9 
},;t,~:k..:· ... . :-·;· .'.).~· . _;~ .. _:::.· . ' ·';.:·: ·_ .. ;. -~t '.~. 

officer. In.. 1~99 piaint.ift was .no:ird.nat'd fo~ ~nd sel~eted "Marine rr-..:.:1·.:· -~ '.:;; .: ._.,.~ _ : .. ·,:::.'.> · :.: .. 

~t" tp~ Yeat:"" . ~~r .his_: batta1i~~ and f~.r. his _§J"l"O~P~·. He su~cessfully 
·~·S!r .... l._, . .• I., •. •. . ....•. - .··· ..... ····r· .. ~ . - . 
~,C?._m.P~.eted the, . trail'!in9 pl:'~qra111 o.t ~~f:!t. s~lec:~ive Ma'l'ine Corps 
·f·C-\.r·."... ~-·'..•· - ·' •. ',,;_ ' .~.· ; '•••I, ,I ~i ·~:. I , '. ~ 

ombas~y school in Quantico, Virqinia and w~s subsequ.ently ehar<Jed 

·~, ,, ,~.~~·.·:the secur~ty cf some of the .nation's 11er2ior government 
-·· --· :-·!l:>\.., ... - • - ·- ..... , - . . 

offic:~als.. .B,~ c~ns~.~tentl~s-.receivet,?._ .~~U.~~ndin~ fitness reports • 

.. .,,, .... In . 1~9;~ . Corig,re.as 

....... f: .... 1 ·: ' . .... .. . .. ' . 

~~~-~t~ive -~~ .• ~~.e~ial SeP,aration ~n~i:.~.:1; .<.",fSI/SS.B") ~rograJU 

· ~-~~~~9~~C2 to r~d~;7e t~e si2:e: of the a~~~ -~9tr,ces:~~n keepinq with a 

..... 
2 

~ . . .. -· -· 
' ·: .. 

j 

:~:·:;· ... _. 1 .. .• 

. ·'' - ...... r 

. .-_, 
. , 
' 

: ,. 

. ' 

·' .... 
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perceived di~inished thr~at to United states' interests po&~d by 
'. 

t.be •new world order." The VSl/SSB pr09"ra= provides, to those 

•62Ubers of' the .rmed force1t who quality, :incentive p~YJnents and 
. . i . 

:iiied.ical and veterans benefits as · 1nduc~nts 'to al8C!1: . early 

retireJtient. 10 'O.S .. c. IS 1174 (•), i11s: bong t.he criteria 
i ' 

disqualifying Marines' participation 1n the :program fe>r fiscal yaar 
I 

1993 is "pending adlninistrative action Wh~ch could eulDinate in 

diQchal';ge proceedin9s. n All Marines Bulletin 349/92 1 'Para. S.!l(Z). 

In 19~2, plaintiff applied tor acceptance into th• VSI/sSB 
... ...·.. ~.;.;.............. . . .;..~ ..... - ~,..:_.. i -·· ..... _.,. ·--..... .. -··--""'-- ... 

uiu.1Pif'gr~fa :~la~~i rt~ rre~ire frQID (the ;~arine Co.rps to pu.:rsue other -. · · · 

career 9cals. At the ti~e he applied, his service ~ecord mad~ hi~ 

·eligible fo:r the program and he vas accepted into the pro9ra'ln. on 

.1anue_ry 28,_ .199~, a. United. States d;st:rict oourt in Califo~nia 
s.·.e;:--e~:·.~: .:· .. ~1 -.;,!:· ~l·' ~.~c~ .: .. .. ~~:~1~ ·:~ . . : ...... : ~-~:.::.1.:.:~.-~~ ! .. ~:1 · . .- . .-·~ ·--~:-:· · 

~!1joined the _D.epartnent of. Defense . from 11c:UschaI"9in11 or denyihg 
·,. . .C·:::: .• . . . . ~: ~-..:.-.i. i'. ·t . :.:~ . ·.. .:'~~ : .... ·. : :..:. ~~· >)t .. ~ ~~-~ .. ~. . ·.· -.~:- ' 

enlist:l'Dent to any person based on i;exui.l orientation in the abaence 
r·:e:: .... ,;~ .: ·.-· ·· ·!' :.-.:·. ~ L · . :t; .J-: ·.: ~a:· " · · .· . i ;._ \5. ~-~y •• :~ , ::.·~r· -'.: · :; . .:·:·· 

of s~xual copduc~ which ~ntei-t•res ·with the lllilitacy 1!lis~1on of the 
.,..~e.:t.1.~.· .:'.-... ·~· .. ~ .. :: · .... r : .. : i.-e· ,~•r ... -.:-t· · · : 

~~t~-~ < fo•c:~s." ::.:-,Ma.i?ho;~d y.J' pnited Ste.~'t De~·.· Qf pefAns,e, 8~8 
o • • 0 I W i • ... •· ' • ' •• 

r.supp. 14~5, l4Se {1993). 1 . 
·-r .. ::.r .. ~.-~·- ,-. ·;/ ·u:.. .~: . . ~:~ '.~. • • ·._7 i· 

:=.s~ .:.. in:e CIG!- ~~a~~~~r .~at. i~j:unction i:~~~e~!;": 
J:i ,. 

~e Prasident of 'the 
1:: 

nnit~d States announced in ~ press eo~f~r~~ce t!-1at he oppo~ed the 
.:.::. .. :-.~- .•... ·.;_·:..:c .·. .:. . , ... '.._; .. ;..,~·· . . :,: .. 

milit~ry's._ ,P,ol1ff~· ;on_. hoJl!fse_xual .:s~.~~~ .. ~nd &Nlouneo.~ hi& 

· · c;l,_•t.e~inatio~.; .te .. 1 itt . the ban. _and ... ~~r~. '!n~ the pol~cy of 
: 1:' l ;;i;r~~-:. .. - . . • ........ ·~· . • . . . : ·. d· •·•· ... '.; i . ·. J· . 

~~~1:~~in9 ~~ di_~.rh.a_?ing e~fvice :me~e~' ~:·,~~Alt.on. the basis of 
. '\ ~ .· :' . . _;:: ... :::.; .. :_. : ... ~~·~- : .. ·,t~.. .t . 

.... , ...... '. The Supi:~e ~ourt h~ since ataaye.d..,t~a ~inho:ld inju,nction 
e;s ·:tt· applies to· pe:-.sons'·other than 'the' n'atuecf ;llltintiff pending 
d.i:.~poE>i ti on of t:he ~ppeal in tha Nin~~ c.in~u~,t:. . Dep~rtmtpt of 
I)$fense v. Meinbota·,. 1993 U.S. Lellis 6922 tbet.-~29, 1993). · 

:""'.'\:" ..... 

... "'! .... J •. 
. . . ... . _.,.,, 

.~(~.-.. : .. :: .· 

r •·.~·~~: .. . . r·· 1 . .. ... ~-

·.i. 

... :_.·,:·.": .. :: .. 

J 

I•• . 

. : 

.. ·' . ... : 

.l 
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I 

sexual ori~btat1on.• uie P£esidant'o Ne.wS:..confirenee, 29 Weekly 

c01np. P~es. Doc~ lOB, 109 (Jan. 2~, 1993).: :'he President stated 

that thA Department of Defense wo~ld conduct a review of the then-_.. . ' 

existin9 policy and craft an Executive Ordar;reflectin~ th~ product 
I 

of that r*view by July 15, 1993. The Pl:'e»i~ent also announced that 
. I . 

While the Department of Defense revi•wed the' policy on homosexu~ls, I . : 
an interim policy.would obtain. · 

Under th• inter.Uu policy, t.he military was barred f~om 

questioning prospective service ~emb~rsj about their ~exual 

laJ 003 

·-·· . ..,,,_ ....... ~ __ ....;. .• ~.,..__ ... ,,, j .... _.. . ........... ·- --·-- ... ··-----
tVlOc':,it"ie~tation cnC'!.nductfon application~. In addition, tha_,i:nter.im -· 

policy allowed the military to process &ervice members for 

separation pursuant to the existing policy, bo'A'ever, 'Where the 

serviee ~elllber ~a5 &ubject to diseharqe solely because ot hi&/he~ 
!J~:-r-~.~:.·:. · .. ·:·~:::~c.":!C ·,~~ ;: .... ,_E; ·:·' . .-.:.'.L._:~'t°:.-:·.·.:;. ~·:~~~~7:: '.:· :. .. .. 
status as a hotnosexual the Attorne.y General was authoriz•d to 
!~.)~~-;.·. .. '• :·, .. ·:;. : . ·. J ::.>· . . ··J~ ~':. ~ .. / /~ ~-.. -~· .. :. r. 
suspend final discharge and transfe:r the.'nlelTlber to standby reaerve 

~~;·;c;,. ~~ · :·.· .. ~. ·~~..:.1· t~ · ~·~~~ . ,:( .•. ·•· .... :·~ .- .:·~.. · .:~ 

~~~~~?~ .c°.tn~~~~i~n ~t the_ .~o.~icy t"aV.i~~~ ... ~: . . 

• . . On th~ evening- of January 2~, 1~93, tJie ABC television proCJrat11 
I'.% ·,.'\L, .. ·". , .. .;.y ·J.· . :~" ... '';"·' .'. '!l : ;;'. · :. 

1W:>~~'?- .New~ T~ni9ht .,aired ~- interv.iev_ ti~ .. ~hicP,_ plaintiff d~clared 
•:..!,,. -"· . . .. •.,' :. :_.;.;.. . !,. . . . .i:.. : .:··.: .. ·• 4 . ·.• •. . . . .... 

that he is a .. homosexual. . ~~aintiff asserts he publicly revea.l ,.d 
i~ t2 ~J· . . -~ : .. ! .. ·. ·~~: . -~· . 1. .. :.. I I 

his c~xual o~i•n~ation in relia.noe on the PT-esident's announcement· 
.• . . , .! : .· r J. . .. · ... ·:. . .i;. . ·." . . ; . . 

,~~,,,·:~e M~inh~~~ d~cision~, He subs~que~j-lY ~de 5everal public 

~IJVi,~>fA~~ent~. e.~fi~in~ hi.s ~J..~al o:rientat_~~n. ·~ . 

:;·~lii~·:On Feb~~" 5,_, 1~93, .~l~inti.rf~--~~~ .... +~fo~:~ct that he had been 

.~~P.~l?tcid intb t.~• V~l/SSB P.~oqram •. on .rab~Ary,10, l~SI~, pl_aintiff 
_.t,~e~ ... - . ; .. - .. • ·.u . -.. .. .,. . . . :I .~'" .. I._·, . • I . ; . · .. 

-~-~-,·~~old : ~:~~~ · .. -~eC;?u$e o:t .. his . s~at.~e1:t,~ r~~~r~'ling his_:. sexual 

to'ri~nt.ation tho· Mai-in~ Corps planned t·~ ren1ov~ him from the. VSl/SSB 
,~·r: ... • .. ·~ ~ ·- --~~.. ~: .· . . :.·. . . . . .... n: . ~- . . :. - . 
.. ~ 

: I i ,• 

r ~- '· ~ ·:. 
:.. ...... ""·' .. ... ~ 

._,, 

....... 

'J : ... :..t .. 
... -~ .; .. ... -- ;.: . ~' 
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program. The Karine Co.r:ps ;aV'e plaintiff tli• option to agreeing to 
i 

a voluntcry separation, in vhlch e~se he "Quld be te.111portlrily 

reacccpted into the VSI/SSB proqram \lith. his benefits held in . . 
"""' .. ·. 
abeya.nce pendinq the tinal EXecutive Orde.r with t:"as:paot to the 

I 
military ban. If the new policy allowed\ plaintit'f to oontinue 

service in the Marine corps, he vould be given tull VSI/SSB 

ben@fits. Xf he was not eligible tor eon~inued service und~r the 
! 

nev policy h• Would be denie~ VSI/SSS bane~i~s. 'l'he Marine ccrps 

advised plaintiff. th~_l: ~~--~J!..ll_!~d a v'?l~~ta~-~!!'J'~rati~n-.~~. . .. 
·---· - - : - . . 

11/.l~&old:;·l)e UWotuntar"fiy separat~(f~7Fursu~nt -to Ma~in• Corps 

regulations thet authorize discharge on tha grounds of ho~osexu~l 

. •admissions." l'leiintitf declined a voluntary s~para.tion with lgse 

than full.. W.I/SSB benefits and . ;h•. ! Maris,e 
:r:.rc~-:··: ~ ·::~.:::c . t!: .. :~ ... : :·1· .-. . ·. · .. ·.-·~~~-:~ ~Jr·.:. ~-"":t~ .... 

. a&ninistrative discharge p:r"oceedings. 2 ~ .. 
;: \~·c, ..,•',, '. ~:' • '.~ :..;.\:· • H .'::, :'°.:'!. ' • - .;•:;:::! t. •! ~. -:-·~:: " 

corps pagan 
• .' : . ·_::t: 

on Mar-;:h. :u, l!U3, .. an Ad~inist::rative Discharge Board 
:l'; .a::~·: '• . : ... ':. . :;. ~ .. ;! . . .. .. .. :; ' : ~.: •. ·:·<:.'.,: • ~ ~ -~ 

l."_~eom.:mende4 ~"t p+ainti_ft .be. disch~rged pursua.n~ to MarCor~epMan 
i: '·:b .;· : . .-~;; ... ' . ? : . ~:: .. ~:: ~- .. if . . . •.. . . . ·. ~- · .• : i (. : ?. t . . . . .- . .· .·; 

~! ~.::28?~· :Sb (2) .. ~hie~. ~~.oV.ides_, f:o~ disc:~~~~-~he.~ ~~ ~ar~e "a~lts to 

being-. ~ hczcs.exual or tiise>eu&l, unless tn,e~e is .a furthe:t" 1;_1nding 
r~a·.7,-·!r·~~~ ..... · .. -.; ...... :. ·I... ..· .. :·: .. . , .. ·. "'~!.~ .. ~ .:.· fl :. :.: . 

~:;:;.-;/fhe. 111e~~a is _}1ot ho~~,sexual . ~r. ~~-i~:~Fa~1 ". The di~~harge 

j:.~~-.-1 •2 The Marine cdrps'. posit1ol'l o'"·. sexuai orientation 11' found 
~-.D1'J;)Brtwen1f o~!.etepse cnoqon) Dh·active :t~J2. i4 (.Tan: 28 1 ~9!2), 
pyplishe~ a.t·32 · .!'.!t:. part 411, app. A'-ll992) ~ · 'l'h& policy prov:ides 

.. · / t'9:~. tpe &epa;a:tio~ or enlist:ed p~rsons .~o .~-·"V~ b.~~n found to have 
lJ. 1"eng-aged in, ··-att~ted to engac;e ih, or.:sol1·cited· another t.o en9aqe 
. in a hOltlosexual act or a~ts," .or Who hl!l.ve "&tate4 that he or she is 

· tfil'0'lilbsexu.a1.·.t-. Mari:rie corps,:: requlation·g :raquiro:··th4il initiet1on of 
~i,~~~rqe pro~edin;s. \Jbere ~ere is "Pr.~ab.':.~ caus'!" that a ~arine 
bas~..,.en9aged in1-a.ttemptecl t.o etiqac;ie in1·or-sollc1ted another to 
~age in • hc:>211.~sexu,al aet ~r acts,• or. ha.a _bad.uii-tt.ed to beinCJ a 
holliosexual or bis·e:xual, ·unless there ·is ·a ·furthe~ findinq that the 
:m.e~e~ is not .h0%!19Se~al or b..i&exual. '' . ·Marine Corps Separation and 
lt'l!iltirement Manual ( 11MarcorsepMan") ·, ! .. 6207. -~ (b) ~. 

·-·s · ·· 
.... t: ... -· 

., .:_ ·~ ~ ! : 

. .I .. ~. ·-~"' 
·i..;~:e t .· 
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p:t-oeeedinCJ va.s based solely on :plaintiff's Gtate'lnents ra9a~dinq his 

&exual o.-1entatlon. The Marine C1>rps arlJUef that the exclusionary 

re9U).ations wGre not limited to conduct, tbus admissions of 
.. . . . . I . . 

h0111osexual status would be &uttieient qrounds for dischartje, 
·- I 

Pla1n~ift'a as~ertion that the requlations kequir~ a findinq that 
I 

he had a propo:nsity to ~n9agQ in ho~osexuai conduct Vds rajeoted. 
. . I : 

The Administrative t>i~cha?'1Je Boar<S reeommendecl discharve on the 
I 

sol~ basis of pl~intiff 's •public ad:missicns and nu:mernus ne~ia 
I i 

l Ltl_O/U 

··.policy cone@rnin9 bo111osexual servle(! was being revised. 'l'lle n~w 

·policy, which took efteot on Oetol:>e:r 1, 19_93, removes homosexual 

orientation, 5tanaing alone, as a sufficient basis tor dischar9e. 
t:rQ~Cl·: ~-- ~~;,_; h:. :·.:~ , . ··-.•,. ~· 'c• ·. ·.:l'f.":, ll(°···.-:"?1:1\~:; · ·- .· · .·:L. 

In addition to an ad~ission of homosexual orientation, the~e ~ust 
~-e,~:-~1.: · .. · .. ;:-- ··;- ~~i~~ · ... ·:!.:r.·~ ·: · .~ ::·~: ~~r · ·.ii:. · · .. ; ·::· 

·· ~~-a~~-,:~"i~din~ ~~: 1:~-~ •e:rvi!e ~C'Jllh~r _l'.tfs: a_::fi~op.i~_i~~ ~o en~:~9e in 

homosexual oonduct.. A service membe.~'e. homosexual admission 
:r:t:!:.:.:;:· .~:·· .. -.-~~!:.: ,, . ::': .. ~~~·-.t" '!f·. ·-•S.· . .-:·· 
et:eates ~ rel:J'utt.~le presumption of s~eh propa~sity, which cast:s 
l . .<L:'..'. · ,· ;_. '-~~- ,-,;· . ·~ : .-. .. :.· ·-.:~ r- .: :;· · ·· ·:. 
~~· ~-:~?X:de~ : °,~_.,~he· . sarv_i~~ ~~er . ~~ .:~but_:tthe pres~~icn. 
S~pa~ati~n i~ wa~r~n~ed under the new policy ~nl,y ~hen the se:rvice 
'~~'".;.J. r .. ~ .... ,,";_,' -~~.:, .~ • ·-~_' ·, .. ,_·: ............ --~~;'. -:. . .• 

in~r f~ils .. to. pr~s~nt ~idence rel:>14ttj,n9 the presumption ot 
!!~..:.e . · · \--~- ~~'-· ... :·.·: · ... · . . . · .. ~· .. ·_, ... ~-·~:.' ct· .. · :~ 

p::opensi ty. ., 
!it"..:~ i.· ~~ .. • 

P.laint:i~~ ~a~ ~~ticiall,.' ~emove_d .~.ro~ .~9t~V~1 duty on 5ep~ember 
i. L"llf: . .'~~- ... . . , ... ··~ "~ I ' •• , .. • • l;,J.·J I • . ··- ;· .... . ·- \. 

1, ,1993. Defen(!ants adopted. the Acmini&tr-ati. ve Discharqe Beard's 
]. j.:_:_;:. .: .. :.-."':· .. ~~·.. ·::~ .! :~. . ', ... , . ..;, ,;~ . " ·.. :·.:· 

1~;~~~~~neiati(.)n -?! discharge·.: ~d plece~ _:p_larp.~.i~t t ~n unpaid s~tin®y 

z:-~~a-r,v~~ Acc'?~~in9ly, plaintiff's P~')' ~as;, terminated and .~e was 
"'- - ...... ,, - '• I ' ; • ' '; : o • ' \, ... .. .-. •I ·' ' ''• 

~~nv~~; ~ne ha~~. ~~ the, ot-di~~- separat;i~~n: ~Y. , ~ ... 
'I 

... ;• '. • ~:. !.. •. • l: . 
I ... · .... :: ..... •.; . ~ .. · ·;,: 

.·.1 

"!' •• • .••. 
"" • ... ~ . 

;§ ~-;: .... ·.:.;· ·~ ' • ,. '• ·- .. t .:·I . I, ,. ~ 

@001 
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As a result of th• Meinhold decision the parties a9reed that 

plaintiff be returned t.o eotive duty and. remain the;re pencHnrJ 

~esolution of this litiqation. This a9ree%n'ent expired on·October : I . . 
29, l993, when the Supreme court limited the:injunc:tic;m in Meinhold 

' . 
•olely to th~ nained plaintiff. On Novemb~r 2, 199~, 1:.his Co~rt 

. I : 
issued a te~porary restraining crder main~ainiblif the status SYQ . I 
while it co~sidere.a the issues presented in' this ~se. 'l'he order 

I . 
I 

raatrained detendants for lo days from takfng any adverse action 
' 

. ANAl.YSIS 

A party novin9 for A prelinin.ary injunction =~st demonstr8te; 

1) a sub~t.&ntia.l likelihood of success on the 1Derits, 2) 
,:._.- ·. ·:":_i.-.·~ .. ;;. - ·:· . .: .. ~·:.i;( ... ~-·· . . : . ... -·,~~~··.~ t~·.:"· :-::-.•!. .. :·.· ·. ·. , .. ~·-·: 

!?~~~e.rabl~ ~n)~ ~sent, an __ injuncti<?~.' ,.?. ~. re~11;~_vely _lc~s ~njury 
.:: "' t:; • •• ; . ' •• • . ' • .. . =· ... . . .. . .:.. . ' ... :.l . · . .' ~ ..... . _... • - . ·~· 

to ~e non-movinq party, and 4) that the injunction will proznote 
~!·~~-"..· .: · .... •.. : ·.. ..:.!..'. .'. ~~ ..;. ·· ....• ~ . · · ... ~r; .... .... :i:.~~·· · ·: t: ... '. :~:· · 
~e public . .inte~sst. S@e Wpe}Jinqton ,Metro,.' Areo Tt_en;tit Au'$h· v . 
.c ~I .~~-: . '. ; :1 -th: .. ·,:; . ..:;·: ·. . .. . _.;~ ·.~ .. ;..';"".· .. "JI·.. ~ . .{.. . 

Holiday Tou~s. Inc., 559 F.~d 841, 844 (D.c. Cir. 1977). For the 
'~ ! .- -.:_ •'• '.' • " "~ j .!. ~' ' • : : • ' ' : ; ~ I,'- ; f • •' I ' 

%;"~~~ns set. :to~ below,, this Co-urt t;i)')ds ~at plaint.if! is 
-~"'Ii .... :· - . .. ' ... :... . ."":. . ·""' .. . •· : .. · .. · . .-q.. .l.' .\:. 

entitled to tbe preliminsry injunction ~•.seek&. 
'..; . .-.::.. .... ~ . . ~ :.: .. ~ ·~. . .. :. .·.. ... :\ .: .u· 

... ~ •, .. 1 ~ .... 
·'t 'fl I '..! ·:: '. : . •• J . !L . 

t~.:; :~ikel~h~o~. ~~ su7cess ~~,:th~ Me~~~·;·''···.::. .. 

ll :J.(•'1-~ Plaintiff h~s demonstrat~d probabie suc;~os.s on the merit5 with 

~~~~ct to his re?Uoval trom active duty. The poli~y applied to 
... -.... , ......... -. ,. . 
plaintiff must be reviewed under the rational basis test. Under 

... . . "· · .. ~ .. ·,. .. .J ... ;. . : · ... ""( . . .. .' .:... -~~ ·,· :. ,..;; ... ,-, ·.. . .. 

~e ~ationa_l_ ba~l~ t.~st, a ~-oven:ment .E,t.~cy ~a~la if it does not 

••rve a le9itb1~te g~ver~entiil poqrpoae ~r :deprive$ an individual 
~·~·:-·~.~~~· .. . :, . :1,.-__ ..... ::·. ·' .. ·' .. .1.1 • ; . !J'C. 

. .· ~· .: ... : -:_; .. , 
";:: ' ..: . :i.~; . • ·. . 

...... ~= ,. ·:· -,-i.:· -: ·- ....... _ ........ · 

. . . . '·•· ... , .. 

.. : 
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of his·eonstitutional or legal riqht.a. 

"l'l1e aornarstone of the annad forces' :ho~o•exual ban is that 
I 

~omosexual's •eIV1ng in th• ailQed tarcas !~pair 1:.he Ability ot the 

mil:1.tary to perforn itG •iswion. Accordini to the Marine Corps 

policy statoent, homosexual Marines adversely affect tl'le service'• 

ability to •maintain discipline, igood order~ end inorale; ta fo&ter 
:. . .. I I ' 

. . I . . I I 

lllQtual trust and confidence among Marines: ro ensU1"e th~ integ-rity 

of the system of rMk and eoJnmandr to facilitllte as11i9ruuent and 

world':.1-de dRploYJll_~nt. _2f~_se~~J~ -~~era Whlo _ _:fre~~rilli_~u11t _. !;Y.4'... 
. . . ! •. 

1_.i/lOalJCl wc)°rk underncfos~ ~.cond1t1on.~ -~ff~rdinq mini?aal prive.c:y; to 

rec:-uit and r•tain mell\bars of the Ma.rine C'o~st to maintain );>ubljc: 

: acceptance of military service: ana to prevent bre.adies Qf 

s~curitY~., Y.iarcorsepMan 1. 6207.1 
"f ~!t;. · .. 7': ·:.·f~.i."! :~1.~:.- ·.:: · . .. .. ~Y. .. :·. • 

t?efend.ant.s atat.e .~at t.be eourts should defer ~o the 
.. :_·~i:'. ...... , .••. . . :·~:.lr7·· .. : . ~r' .. 

"eonsid~r~d pro%8B~iona1 judgm@lit" of ~ilitary officials as to who 
re:·~·:. ··· ·.: :_;::-· ~· ·" · ·;.v ~J:. ··~ · .. . 

is. ~it to serve. their. eoui:itry in the an:~d forces.. Gold?l'lan v. 
r::.l.·':.: · : ·: ·~. . . .. r .... :--, ... r :1~ · 

~eiXJbei:-gex:,.· 475 y.s. 603, 50.~ (1986), DGfendants take the position 
t.-C.i ... : ..... · .• ( . . .. ·." .. _;·_.: .. H._ .... t .. ~·. 

't:hat .. under th• . policy at. issue here, •'appropriate niilitacy 
..... ,,: .: .. :...: ·. . ..· .. , ... ' . . . . .. _: . . ::. - ·: ' . : . . 

ott'ic.i,a.l,s" eone).udeCS, . as a 111atter pt 'cohsidered pro!esaional 
:-::·.~ ~·.:. ::. - . .. : : ' ~:. . . :.. ·. . ·. . ·. . ..... ~ ." ~ i· il. . ·::. 

jud~e.nt, # •.•.. ,... .ti:iat 'th~ pre.senc~. o~ . .fer,tJ,~ms who &ng~9e in 
<>i .;. .. :·... ·. · .. ,i •.••. ... ... ' •..••. : : .• , .t. . .·. 

I 

~~~o~~xual c~d~~ ~r . who_,. by th~1r,.: .. ~t~~~mwi~s, d~onstJ;:~te a 

·., .:.· 1 ~~3~rr1:ity t~ E!?'1~ag'•~. in hOID~.s•xua1 coM,~<;t~ ll~tOU$ly i1npai~O the 

~c=.~~plighmQ':lt o; th~ iniU.tary llisei~n. 1 • .Defendants' Memorandum 
•. ·=··, .·. l. - . . . ..... -- .... .:: · .. •. . . . .;. . _, . . .. 

i~~-~~~sition .~o Plaintiff's ,M~tion for a l'r~limlraey Injuno~ion at 
' .............. ·· ·-. .. ... t.. .. .. -·. ~-.; ~.·•' .. 'r- .. · 

~~c:'...:~·~tin~ ~~d~;.n ~Fr~ a.t ~!09_ and DOD cirect.i'lfe 1332. They also 

cit.e'this eircu;lt"5 ~Olding .in Dt01"l~nhurg V. Zspeh, '741F.2<;\1388 
. . .. ·. ·. . . . . - L . ··- ' :. . ..• 

e 

:...: ... 

I , ~ • 

" 
. .. ·.:; 

;: ',:"; .' II·. 

..... · . 
··-
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(D.C. Cir. 1984) to support tbeir assertie~ that the Marino corps' 
I 

di&charge of plaintiff paeaes con$titutianal muster. 
' 

This court :Ls unpersuaded tiy det'endant~' arglll'Qents. ~irst the 
I 

Pton~n~urg ease involved sexual mi~conduct by a homosaxual soldier. 

'?he instant case is d&void of any such ~lleg~tion. Tb is case. 
! 

involves cdverse action ,aqainst plaintiff based solely on hi• 

bc~osexual status. Reewntly, Ju4ge Oberdorfer had the opportunity 

t.o pass Oh t:he $ame is:.ue pi-esented here, namely, whether a 
: I 

&erviceman's homo~exual status by itself can just~fy his discharge 
--···- ...... . ................ -... _. ..... -~ .. ......_. f -· ... ..--···----·-· .. . .. ·---··--

11_11oftlt;)211 !.i.Cti\7e ~l!u-ey:-~ ·~ Sellandr-y::"'·Asm1.n,, No. tJ-1924 slip op. __ .,. 

(t>.D.C. Sept. 28, 1993). Int.hat ca•e Jud~e obe•dorter 9ranted a 

preli~inary injunction to ~ homosexual sailor barrinq the United 

. States Navy ,fx:o111 _disch.arqin9 ~im solely on the b_as~s of his ~exual 
'· D. C. · · · · ; .. • ... :~ ... : ..... ) . ·i·. ~- : . .. ~-= ~~ · ··· ~:· . ~· -~-7~ .. t.:,_ ~! t ·~~ ~~·~ :~: . ·· . . ~: 

orittl'ltation. In so doin~. Judge Oberdorfer distingui~hed between 
c'ii:i~.:_, .... ':·:". ·:-:~~:~ ;j. . . ··.:;! . .. ' '<·.:,•":.'. --:·;\f' ; 'tlf:~· . 

houosexual orientation end bo1nosexual conduct in ·reaching the 
. . -= ·.::: .. ':"" :. ·:· · · ... ~!1 .. r ~ · ·:-~ .. ·:c- · .. :---

~cmclusion thet t.he plaintiff, Jlichard ~E!ll~nd, would likely 
~- i ~:~ ·.·:. : ·:: ~-·.- .:·· :; :~. . .. : :' . . :.~{ . . . !" ::.~. _'.;'· .• l ;.~ 11 · ;'. . . ::. -
pl';'~vail en. thE! =ez;-its. J{~it.her the ~ourt. ot Appeals nor the 

.. :.::..:.. ..: • · ... !:.::. .~. :; _ :: -~ ·. -~~ .\ it. . ~:·c . . 
I . 

~:~~~-'T"e Co~~::'~=~ ye;~ ~le~: _o~ . thi~: i_s~~~~ ~~ ~- .. t' 

Def end ants present no ev1denoe that hoJ11JGexual status alone 
i:C~-~< : .. '::· ·.;~;- . :: · ~~\: .: , . .·.,11_-::-' _:~:..:: .. ·. ]l .' . . , .... 

«dversely a:f~c:ts the !!CCoinpli~hment .. ut the military mi.ss1on .. 
-~":' ~:- •··. ·. lJ. · .. ~' . -..2'~. · • . :. .. ~ :·.::;.~ .. I. . . .': 

E>Ca211inatio11 of the record in this case i:-~veals no.basis, o'ther than 
·: . .!::!··.·! -· . ; :·. :. ··.~, .:-~· ; , :..:t . ; ··,_~.l_:t •::aL ·· :.:;·:·. · -~··. 

. I • 

il.'F~.1~ar.ine_ CQfP~' policy statenent th~~< ~~~p~~s the diScha~e ·of 
. - . .. •• r •...• ·: .• . ··"•··--- -'i ~ 

•m!!~ice :2.3':~~?=' ~~le~y ~~c~1.use ot_,,t~~:\i~e~,er's status.. as a 

~o~~~~)tUal~ ·:. -~~-. i~ well ~~stablisb.e~'.. ~~~ c~urts CaMot. qive 

~p_r~va.te bias.•s." leq.al efte.~t.. Pa.lmote y. · SidQti, 466 u.s. 429, 
• I :: • •• '• • \ J ••·. • 

4.J,r. (-1~84) ~ At .. this. staqe of the proce.edi_il,i;is_, .k~ai:ntiff pr(!s~nts 
1; ·'- ...... ·: .: . . ' ~ , ·. ; ;. ' ... . . • . . .. - ~ ~ . .) • 

...... ...:.:. .: 

r;:m .. :. _ ., ... 
~ ... •i.. 

·• j. : .: \ ·-· . 

· .. ·l_: ·.·:.., . .. 

.'! 
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e strong case that he will probably •uceeed in establ~sbin9 that 
I 

. I . 

t.he policy Nnnim; ho1Dosexual11 from th• military solely on the 

~asia cf atatu• senres 110 leqi timate qove~ental pJrposo .. 

B. Xr~eparo.ble Injury. 

I 

I 

' 

I . 
'l'he Court. f i:nds that plaintiff will suffer irreparable i~j\U:y 

! ·· • r I , .. ' 

I 

if the Ma:rine c~rps i• allowed to i_n'\/'olunta:t"ily cJisohar<Je him and 

deprive him of hie riq~t.$ 1ui a Marine. First, plaintitt Vill 

@OU 

suffer the loss of constitutional t-ights tor which l!lonay damages 
,_:__., - o __.&..,w ...... •o" ' -·""-·•·--•-·• ~ ·-•I ·---·---- • •··---~--.~I ' 

~111Cl4Nil fnaaequate/Z nuei:f, the ri9ht ""'to1 eq\lal protection U?idar the 

·Fifth A:tendment. De!end~nts' actions also implicate rree speech 

eol"!carns undn the First A:mendment. Secon,d, plaintitt stands to 

. lo.se his 111edieal benetits, his opportunity to participate in the 
;; z·:~ ~.:. ? • • • '= ·.: .. :: ~~: ·t.~·~ . ·. ~: ..... ~ . . . . ~P .. : c,:; .. ~"'-.ft : _r'. ~ • • • . .·~. . • .. ~ ... 

VSI/SSB_ p~09rala, and e portion of hi& retirement pay. rXh1rd, 
~·}:-:-· .. · . ~.:· .: · .. ~."1:· .. , .-.~'\,I.··. :·,.,· -~:·. ·i." ... :·.·~:(.· ·· • 
plaintiff feces ~e stiqma of being removed from active dut.y a.s a 
iC:~-~-:. . ··: .. : :~ -.:· . 2 .. · .. c:~: ~·;'·f.' ·t:=·~ 

se~qeant in the Marin• Corps--a position which he has perro?'Ded in 

a ~t~rl1h9 f1t.shion. for ele,,en years--and labelec!I as unti t for 
l-· :... . ·:'.. ;-.- :; . :.;:,. : ' 

servic;;e ~ole.1y on t.11e basis .. of_ his G~41 ol-i~ntation, a criterion 
•. . . .• .•· ... ~... ..,. • : .•.••. . . . . . :·.,.·, -~ ·.~ '·'.! ~· .. . : •·. : . 

~hj~ • h~s __ fl~~- ~~-~~i~g on ti;_s abill,t~ ~J~:··~~rf~pn _ his job.:: That 
• I • 

pl~i~ti:ft . has pet"f omed in exe111pl.ary fa:5h1on tor eleven years 
1;.·:::$·-:... .· : .. "·~ :~ . · .. :: . . .. ;• : .. ·:·;· . 

clearly negiates defendants' asserti.on that homos~lt'Uali_ty i• 
:L -~ t ·.: ': - · : : .: . . .. ·: , ... · J . •t · ~ 

tuHf:3i:~om~atible __ ~t;h ~,?-n9 a !~od Marin~.·' ;~~~int;~.f did not become 

~· .. ;less of._•. Ma;ina o~. _the day_ .he:..::ar:tn~~ced._ his se!INal 

orientlltion.. . .... 
·~:;~~::::~:._. · .. · .... · '-· ' ... 

.. 1 . '·· :: 

.... ~ 

. ~· 

~L ':.~ .. .. .. : .... 

' ....... . ..... 

.. ~: .. 

10 

; : '·' ·~·:· i ·.' :· l -

; 

: . .' .. ~ ·~i 

. :I 

' :. -- ' I".) 

).'. 

'• ...... 

·'-'-
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c. Retatively Less ln;ury to Oetende.nts. I 
. ' 

Grentinq • p~eliluinary injunction keep~nq plaintiff ~n active 

~t.y an4 maint~inil\9 his eli9ibil!ty fgt 'the vs~/SSB i>rogra211 

pending "the final outcOJlle of this ~aae will result in no 
, I 

discernible injury to def~ndent~. ~laintiff served :1n the Marine . '. 
Cc:irps tor eleven years with ai»tinction.. This court sees hO injury 

' 
I ' to dufwndanta by having the services of a ;~~gdel Ma~inea for the 

I 

flJou 

dura.t~~~-~f thi~ ~it!~:,~~~~ oA~a_t_2.~ :more,• i:;~int.~~~~:s_:_r~adr_~~-- 0 
il/J.OWi~liffi;' ·to leaOff. t:he Marine Corp&~ vofW'itarily i:t be is parmitted to 

participate in the VSl/SSB p•o~ram. This court is at a complete 

... · loss why the. Maririe corps would not ecoede to this reasonable 

reque5t particularly Ginee in every ~e$pect plaintiff is ~ntitled 

to be pla~d .in the prograD. Indeed, prior to acknowledge~ent of 
t;:. t ..... · :·_ ...... -:·~~ I!-~. ~ .. : .:.;· ·~·- ... -: .... :·.r~~- . 

his ho111c&exuali ty h~ h~d bee.n .acc&pte4 _into tlle VSI/SSB p~ogram. 
:' .· . : ,.,J ". · .. -· ... : .. : ·: :··.· ·y ·' ~- · ... ·~ /::.~.!·;;• .. .' l~~~: ~ : 

I~ ~ee:ts to ~i~ Court th~t the defendants want.to 90 beyon~ ~erely 
;~_·J:';/ .·'~-.·~~'.; .. !I .. ·. • . ·. ..~J :~:J~· ~:)' . . ::: 

f!?.n:,or:eiri9 1;hei:r.,policy on ho~osexuali~ and ,actUaJll~y want to pt.mish 
'~ _ ....... ' .. -· '· .... . ' .. , .. ! ... ... ' .. . 

plaintiff ~ca~e of his statement~ that he is a homosexual. Thi~ 
r:.·~1· .. ; .. . .~: i·,:::. ·.":· . . ~:( .. : :· ::: .. · .. · ·:·.·.~ ~:-. . ~ 

the l~'W' does not allow. . · 
'=~..:.·7.;~ ·. ~:: . i. .. ·,.,·~··:·· ~:1; .. 

.... ',• •' ····j ' 
.. ,_: .. ·-·· 

; 
i 

. ~-· : 
·; 

.: .. 

1111 ~,.1~: :~e p~l-~;C::,,~. int;eres~. ip ~e eft~~f~~~J,~~~~~~on of the:_.ax-med 

:t~~~~s . . is clea~. .·The court does .:r:io.t:. ;beli.,ve that banning 
J . .::.._ : .. "· • _" • •·'•I '. .,. • ," • ,,' • ' .: .i:_ ." ! . .,. \ •" • ." ·• • • . 

!\01!\o&exue.ls from the armed forces on the basis or status alone will 
... • .. :..:..;c~ . ·· ··:.·.\. .oi.~: · ·-: :. · ·~: -:..,: > .... .:.: ·.:t· . · . 

a<;!.ye.~ely aff.Fct. the .mil1tacy's Jdssiof!. The is.spe. in this case i.s 
l ...: '-' ·- •· .... . ._.I .. ~ . . . . . -· . . . ;. ·: ... .. l: . · .. ~ . '·. . . 

Qtatus alone. : Ccmduo~ is .not involved ~n~. ~ere ~s noth1nq in this 
·~: ~~J ;.., ~: .: .· ~ '•• •.. .. ,; . . "f • .. • .!. ' ~ · .t: ; ",I ; .• 

\• ~ - ~·. 
~· I •• .... .•. 

··-··· 

'.· 

. ' .. ;'' . .". 

4 ..... - ., 
..... <:" - '· • ~ 1.:. 

' -· · . .,. ... 11 

...... ' ·.·1 

' ,. 
l 
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Court' a decision which · vould prevent th• ~niecl torce& trom 

!Mlforcin9 conduct codes. 

~· 
The SAJfte a.rgwnenta 111ade today concerning homosexual.• were made 

. ' i ~ 

in·the past whab efforts were fi~et made t~ lc.noek down sexual ~nd 
' I . 

'!'bis ~ation was told that ve raeial harriers in the aaaed force~. 
' ' . i . 

could not have eft'ectiva armed serviees 1 unless we. ma.intained . . i 
rao1ally a.nd sexually se9re9ated aned forcos. we .nw know such 

I I 

statements were c:tro$sly in error.. Many say this same mieeoncept.ion 
; . 

applies ta the homosexual ia:s~e..!..-..-. The abi~_ity ~~-J~.c;a~~~~~al~--~~-- . 

1l l_l0ptht.o~: ~·1n •112 "i!la'Se~ .. ···~:f . ~~~ 'vo~k.1>1aoe, includiliq the--at'lned· _-. -.. 

· . · services, bas b•en proven beyond any question. 'l'here is simply no 

correlation betwe•n an individual's sexual orienta'tion and his or 

he:r intellactua.1 or physical ca_pncity to pertonn in th~ workplace. 
(:C..'"\~~~-'.-.· .: .·.·:·.:'.~~;~:- ·~~·> i.::· ·· t.·~-. / . ·. · ::":-:".~ ,.;~-- .-. a .... :.~ . ··. 

Indeed, !n conBidering th~ public interest, it ~ight well be 
·2.!' .. f!:::. ·.: · · '-~:·.· .. ·_,.:.c·. 1 :~~· 

argued that to deprive ou~ ~rin•d forces pt the ihtelleotual and 
~ '.. ··.·:.:: -.. ~-~- · .... ~ .... ~: ·:···.:~.-.;..·i:;.~::..l~·. ·~~:?:.: ~:·:' 

phy~1c:al pro~ess ~~ some extraordina;r-ily talented individuals· 
.:. !'.:. !'J :. . . ·.- .,·. ~!: . ~ .t . . .• ' ~: . :; - -~ ~; ~- · .. !t -· :. . ~: 

stri.etly :t:>acause of their sexual orient~tion wcultl be doing a qreat 
:·c~·:·\ ... _ · · .- . : ···:'. : . ~·~- · . '.:.: .. :. ~~- ... c:. . .·· . ~-. 

disservice to this nation.. If the Court aeQepts defendisnts' 
-~.;~.~·.:.I.· ~- :.:. :. ~ . . .: ... "·· :·.·. -.:; ~: ': · .: ~t· . ·. .:·: 

~i.tion, it. would c:;reata an i.nco:nqruity _ih that the policy wou1d , .. ~ ... e .~. : .. . . . ... . ·-:: : . _.. · . . · .. if . : · •. :· :' •. : .... :.: .· ~ . - . . • . . : . 

p~Acludo hot1'1¢sexuals fro11 sg:rvin9 in th• aniia4 forces bl%t voal.d not 
:;;.":_~···~1 -~t·.~ -~ ; . . .".':.. . . . · •. ~·· -; ·-~· ~. . • : ... : 

e~~nd to the eoia;mandal:'-in-~ief. 
_:r-;; .. ; .;. : .. · ...... ,;: .; ;! I~ ' ; • • ' ' ......... , .... ,. 

1 u H.!~" .For the .. ~bove r9a.&o,ns; . the Cc~ .. enter- •. preliminary 
.·E~·-"· . .... . - ... y .. •'=r --· 
~n)}~.t1ction., _ ~arr~~'iJ ,def.end~pts fro~ _ta.ki.ti~ any adverse o.ction 
...... _v..,,... • •.•. - ... . :·· .. ......... · .. ····-···.. . , 

~~aJ~st plaint~ft solely . ,on the basis. of. '1is status . as a 
1 .. -u..:. ,, ,, • .. . , ~ .... ·,.·.. . , .- .· .-. ...... ,,. .- -~~. 

~~}}o~exual~ ----~~ i,opi_ aa flai_ntiff. ~~,.~~1at-9e~~ his dutie~ and 

re~tponsibil.;i.ti~n• as i. United S.tates Merine. corps. se.-gee.nt he shall 
. :. • • ••• •. . . . .J •.. ~- • , ;. . ' ~ ' ·.: j • . .. 

1:,, :.0. ... ""·-· : .. .;;._ 
..... -:: 

. '·· .I' ' .. ~ ~'.·. 

... 

.. 
·. ··' .... 

. · ~:q. . .. (~ 

.: ....... ; :.! ". -. 
I 

-·'· 

. . -~ :~: 



NOV-lU-93 WED 21:08 OAAG/CIVIL 
11110/.t3 1r:2e tl'20Z ZT3 0081 

FAX NO. 2025148071 
SPOWN 

P. 14 
lit!OU 

~---

be allowed to remain on active duty '.pending :this Court'• 

determination o~ the merits. 

CONCWSION 

Because the court finds that plaintiff: bras sbown a likelihood 
I i I 

of success on t]?.~ me.rite and the balancing;o: the equities favors 
. ..1 ! . . '." . . ! . i ; 
plaintiff, plairitiff's Application for Preliminary Injunction will 

I . 

be 9ra.nt~d. 

::-:.e . ... 
I. 

..... "'l 

· .. 

l". ';: 

.U ':.c: ''='.' •. ·--1- -· 
· .... ·1 
-~ ..... 
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. : ~ ( 
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UNI'l'J::O STATES,rDI$'l'R.IC'l' JUDGE 
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'U!ll'l'BD STATES D!STRIC'l' COURT 
FOR THE: DISTRICT OF COWMBIA 

) 
ELZil:, ) 

) 
Plaintiff, ) 

) 

P. 15 

v. ) 
) 

Civil Action ~o. 93-1G53 
(Stanley sporkin) 

US ASP!N, n .u., ) 
) 

I. 

Defen12ant. ) 
) FILED 
) 

tt('r,/ 1 0 199 ~ 

!. "'!' • ,. ... 

_ ............. .:,. 
r -~­·'' 

.... ..._ •. ~ .•. ..;...L,,, ~ .. 

~·-· ... .,.-'II' 
2~I>EB . 

, 
i ·- .. ,, .... -..... ~· ......... ~·_....,, __ . 

On the basis of the findin9lii and rea.sons stea't~d in the 

acc:onipanying- MeJDorandmn Opinion, it is this (' /. day Of 

Noveml:ier, 1993 hereby 
:.:~:. . . 

OMER.ED: t.hat.··for the ~duration of this· litigation defendant5, 

· Les Aspin, Secretary of Defense, J'ohn Dalton, Secreti:n-y c:if the 
.~-z.:;:~·.::~ . ~:-~"~.:._..·~;, 

Navy, and General earl Mun~y, ~r., Commandnnt of the Marine Corps, 
. "·. 

their officers\.. atJent.s, servants, ·. empl~y~~&, l!ntJ attorn4lys and 

~~~. perso!lS .. ~n active concert or parti'eip.ation with thelD who 
,_ .. __ .. Ir - • ~ .. :; :~ . . 

ree~ive actual notice of the orae~ by personal service or 

cthf!l."W1se, are enjoined fro111 takinq any adverse · action against 
........ ,....,:.·....... . ., ...... . ... . ... 
plaintirr, separat1ng plaintiff !ro~ ~ctive duty, pl•~in9 him on 

.. ;,.J!.C•$~uuthy reserve~ diisr::harg-in9 hila from the Marine• Corps or .·~~nying 
i . . . . 

hi~ participation in the VSI/SSB prosr~ on the sole basis.of his 
.: . ,: • ~. ~: I . : . . : :t.' . 

sexual orien~tion. 
._::-;:.:.:.. . .;·L ·>1-;·:_ /f( l~-

J """:. ..... ·(J· . . ~ 
• I f ,., 
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