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November 11, 1993 TELEAY 20804800

BY IACSIMILE

Marc Wolinsky, Esq.

Wachtell, Lipton, Rosén & KRatz
299 Park Avenue, 3i5th Floorx
New York, NY 10171

Re: Sgt. Justin Elzie
Daax Marc:
Judge sporkin igsued the attached Opinion yesterday

evening granting 8gt. Justin Elzile's Application for
Preliminary Injunction, I thought it would interest you,

If you have any questions, please feel free to call
me.

Sincerely yours,

=7

Lant Breueyr

Enclosure
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UMITED STATES DISTRICT COUURT
POR THR DISTRICT OF COLUMBIA

JUBTIN ¢. EL21E,

)
)
’1liﬂti!fi ’
Ve ; civil Actlen No. 93-188)
) (Stanley Sporkin)
LES ASPIN, st 81, ;
Defendant. ) FILED
; NOv 10 1983

EEVORANDUM QRINIQN .cm L p ABIROY COURY

"B Up LUl
This nstter ia bafore tha Court on plaint !!'l Application for

Prelinminazy Injunction. Plaintiff, Justin Elaie, = sergeant in the
United States Xarine Corps (*Marins Corps"), brings this actien
againat defendante Les Aspin, Secretary of Defanse, John Dalton,
Secrestary of tha Navy, and Carl MNundy, Jr., Compmandant 2f the
Marina Corps, seeking declaratory and injunctive relief chapging
that the Marine Corpse impropérly and unlawiully recomnended hinm for
discharge from active duty and barred hinm from & retirement
henetits program, Plaintiff alleges that tha ¥Marine corps took
such action againast him based solsly on his publies annocuncenment
that he is 2 homosexual. Defendents 90 not digpute that thelir
acticn was based solaly on plaintiff’s public declaration of his
saxutl orientatisn. They assert, however, that the Marine Corps
waa suthorized to take such action by long-standing nilitary
policy that permits servica membars to be separated frem the armed
forces on the sole ground of "howosexual admissions.®

In his Application foy Preliminary Injunetion, plaintirf asks

1
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this Court to 1) restare him o active duty {n the Narines Corps}
2) enioin defendants from dischurging Ma' trom the Marine Corps
during the pendancy of this action on the basism of his atatus as a
homogaxual: 3) rustore him to full participation in the voluntary
Separstion Incantive and Special Separation Benefit ("VEI/S4B")
progzan. It is plaintiff’s position that if he succeads on the
nerita, absent an injunction he will suffer irreparable injury
becauke he will have bean dischnrrad from the Marine Corps.

/ l

STATEMENT OF FACTS

Plaintiff {s an sleven year veteran of the Marins Cozps.
During his rise through the rahks frop privats to sergeant, he
diatinguished hinmgels at every step. Kis service record is replete
with commendations and awards and dedoyations. In 1982 he recaived
& maritorious promotion to Private Fivst Clagsa. In 19B4 he
zeceived ancther meritorious promotion to Corporal. In 1988 he
recaivad a citation for "outstanding servise™ frem his commanding
officer. In 1989 plaintiff was nominated for and selected "Marins
of the Year" for nis pattalion and for his greup. MNe successfully
completed the training program at the sglective Marine Corxps
enbassy school in Quantico, Virginia and wea sudseguently charged
vith tha security of some of the nation’s senpior government
efficials. BRu consistently recaived ocutstanding fitness raports.

In 1981, Congrsas eatablished the Voluntary BSeparatian

Incentive and Special Separatien Banefit (“Vsl/sEB") program
designed to Yeduce the size of the armed forces in keeping with a
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perceived diminighed threat to United states’ intareste posed py
the "new world oxder." The V8XI/888 progran provides, to those
venbers of thse wmed forces wha gualify, incentive paymants and
nedical and veterans DRensfivs as inducements to elaot early
retirement. 10 U.B.C. §§ 1174(a), 1175. Anong tha oriteria
disqualitying Maxines’ participation in the progras for fiscal year
1993 is "paending administrative actlon which could culminate in
dlascharge procecdings.® All Marines Bullatin 3495/92, Pars, §.H(2).

In 1992, plaintiff applied for acceaptance inte the V5l/88»
program planning ta rstviro from the Marine Corps to pursue other
caresr goals. M: the time he appliaed, his sexvice rgcord mada hin
sligible for the progranm and ha wvas acoepted inte the progranm. on
January 28, 1963, a United States district court in Califormia
enjoined the Department of Dafanse from "discharging or denying
enlistment ¢¢ any parson basad on sexual orientatioen in the ahsénce
of sexual oondudt which interferes with the military miseion of the
armed forces." g5 _Dept. of Defanmg, 808
r.Supp. 1453, 1458 (1993).°

The day after that injunctfiion issued, the President of the
United Btatées announced in a pregs oonfarence that he opposaed the

military’s poliey on homosewupl service and announced his
deteraination te 1lift tha ban land thereby end the policy of
excluding or discharging service{ zembers "solaly on the basip of

! The Supreme Court has sinde stayud tke Pxnmn injunction
as it upflle- to pexsons other khan the nered plaintiff pending
disposition of the appeal in tie Nianth Circuit,

, 1893 U.8. Iguis 69223 (Oct. 29, 1993).
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sexual orientation.” The Prasidant’s Newd.Confexance, 39 Weekly

comp. Pres. Doo. 108, 108 (Jan. 29, 1983)., The Pragident stated
that the Department of Defence would conduct a review of the thens
sxisting pelicy and draft an Executive Ordex roflﬁceinq tha prodauct
of that review by July 185, 1593, The President also anncunced that
while tha Departmant of Defanse reviewad the policy an homosexuala,
an interim pelicy would obtain,

Under the interim policy, the military was barred fron
questioning prospective servica nembers about theizr sexmal
oriantation on induetion applicaﬁ:l.ons. In sddition, the interim
policy allowed the nmilitaxy to process servics members for
saDAration pursuant to the exiating policy, bhowavarx, vharse tha
sarvice pambar was subject to dischazgs solely because of bis/her
status as a hémosexusl the Attornsy Genaral was authoriged to
suspend final discharge and transfar the mambsr te gtanddby reserve
panding completion of thg policy review.

Oon the evening of January <9, 1993, the ABC telavision prograx
World News Tonight aired an interview in which plaintiff declared
that he is 3 henozexual. Plaintiff asserts ha publicly revealed
his sexual orientation in reliance on the President’s announcement
and ths Xeinhold decision. EHa aubsequently made ssveral public
statanments affirning his sexyal erientation.

On February 5, 1993, plaintiff was informed that he had deen
ascepted inte the VSI/88B program. On Fedruary 10, 1993, plaintiff
vas told that Dacause of his statements regarding his sexual
orientation the Marine Corps plpnﬁad to vemove him from the VSI/888

4
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progran, The Marine Corps gave plaintiff the option to agreaing to
a voluntary Sepazatien, in which case he would be teaporarily
reacceptod into the VH1/883 program with his benafits held Iin
sbeyanca pending the final Executive Order vith respect to the
pilicary dan. If the new policy allowed plaintift to eontinue
servica in the MXarime Corps, he weuld be given full VsI/8sd
benefits. If ne was net eligible for continuad service under the
new policy he would ba denied VSI/SSR benefits. The Marine Corps
advised plaintiff that if he refused a veluntary separation he
would be inveluntarily separated pursuant <o Marine Corps
tegulatiang thet Authorize discharge on the grounds Of homcsexval
"sdmisaions.” Plaintiff declined a voluntary separatien with less
than full VSI/SSB Dbensfits snd the Marine Corps Degan
administrative discharge proceedings.®

On March 131, 199:‘, an  Administrative Dischargas Board
reocommanded that plaintif? be discharged pursuant to MarcCorSepMan
§ 6207.30(2) vhich provides for discharge vhan a Marine “admits to
being a homesexual or bigexual, unless there ig & further finding
that the member is not homosexual or bisaxuel." The discharge

]
t 7he Marine Corps’ position on sexual orientation ic found
in Daepartment of Defense ("DODY) Directive 1333.14 (Jan. 28, 1%983),
32 C.7.R. part 41, app. A {1992). Tha policy provides
for the sepaxation of anlisted persons vho have baan found to have
"engaged in, attampted to engage in, or solicited snothar to engage
in a homomaxual act or acts,™ or who have "atated that he or she is
a hoposexual." Marine Corps’ regulations require the initiatioen of -
discharge procaadings vhers thers is "probable cause® that a Narine
has “sngaged in, attampted to sngage in, or solicited snother to
sngage a hamnsexual act or acts,” or has "adsitted to baing a
homospexual or bisaual, unless therxe is a fyrther finding that the
nenber i8 NOt homesexual or bisexual.” Mazina Corps Separation and
Ratirement Manual ("NarcorSepMan®), 9§ 8107.3(d).
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procesding was based solaly on plaintiff’s statemgnts cegarding his
sexuil oriantatien, The Karine Cerps arguad that the exclusionary
Tegulations ware not unlfed to sonduct, thus Adnissions of
honesaxual status would be sufficiant grounds for discharge.
Plaineize’g sssertion that the ragqulations raquired e finding that
he had s propensity to engage in homosexual conduct vas rejeoted.
Thae Administrative Digcharge Board recommended discharge 5a the
sale basis of plaintifz’s "public admissions and numerous media
statements." '

on July 19, 1993, the President armm.mciég tml the militazy’s
policy concarning hom‘uxun sarvice vas being revised. The nav
poligy, which togk sffect on Ootohr 1, 1993, ramovas homesaxual
orientatien, standing slone, as 31 suffiecient basis for discharge,
In addition to an admission of homosextal orientation, therae must
bas n £inding that the seyvice menber hag a propansity to engige in
honosexual conduct, A service namber’s homosexual admiszion
craates & rabuttable presunmption of such propensity, which casts
the burden on the service wnember to rebut the presumption.
Separation is varranted under the nsw pelicy only vhen the sarvica
nenmbar falls to present evidence redutting the Presumption of
propensity,

Plaintiff vas officially removed from sctive duty on September
1, 1993, Dafandants adopted tha Administrative Discharge Board’s
recomzendation of discharge and placed plaintiff on unpaid standby
ressyva, Acoordingly, plaintiff’e pay was terminated and he vas
given one hal? of the ordinary separation pay.
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As & repult of the MAiNNSIR degision the parties agresd that
plaintiff de returnad to active duty and remain thera pending
resolution of this litigation. This agreament expired on Qctober
29, 1993, whan the Supremd Court limited the injunceion in Meiphgld
solely to the naned plaintiff. On Novambar 2, 1953, this Couxt
Jesued a tenporary restraining order maintsining the gtatus Que
vhile it considexed the imsues presented in this case. Thg order
restrained defendants for 10 days from taking any odverse actien
against plaintiff based solely on his status =g & homosaxual.

ANALYSIS

A party moving for a preliminary injunction must demcnstrate:
1) a substantisl 1likelihood of succass on the wperits, 2)
irreparadle injury absent an injungtion, 3) relatively less injury
to the non-moving party, and 4) that the injunction will promete
the public interest. fee ¥eghington Merxo. Ares Traneit Auth. v,

Holiday Teurs. Inc., 559 ¥.2d 841, 844 (D.C. Cix, 1977). For the
reagsons #Set forth Dbelov, this Court finds that plaintizs {a

antitled to the preliminary injunctien he seeXs.

A, Likelihood of Success on the Marits.

Plaintifg kas damonstrated probable success on the merits with
respect to his remeval from active duty. The policy applied to
plaintis? nmust be rxevisved under the yational basis test. Undar
the rational besls tast, n government policy fails if it does not
serve B legitimatae governmental purposs or deprives an individual

?
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ef nis conetitutional or legel rights.

Tha cornerstons of the irmed forces’ homosaxusl dan im that
hemosexual’s serving in the armed forces inpair the ability of the
military to perxform its nission., according to tha Marine Coxps
policy stetexent, homosexual Marines adversely affect the service’s
apility to "maintain discipiine, good order, and morales to fostar
mutusl trust and confidenco among Marines: to ensure the integrity
of the system of rank and émnn 7 te facilitate asaignment &nd
wvarldwide deployment of sarvice ;m}urs who frequently must live
and work under closa conditions sffording minimal privacy: ¢o
recruit and retain members of the Narine Corps: +o maintain public
dcceptance of n.{lituy service; and to prevent breaches of
sacurity.” MarCorSepMan § 6207.1

Defendants state that the ecourts should dofer to the
"oonslidered proflessional judgment® of military officisls as to vho
iz fit to serve thair country in the armed forces. Goldmen v,
¥elnbargar, 475 V.8, B0, 509 (1986). Defendants take the positien
that under the policy et {issue hare, "‘approprigts military
officiala’ concludad, as a rmatter of ‘considered professional
Judgment,’ . . . that ‘the presence of parsons who engeage it
homosexual conduot oxr who, by their stitesents, dencnstrate a
prxopansity to engage in homosexual conduct, seriously impairs the
accomplighment of the military mission.’" pefendants’ Meporandum
in opposition to Plaintiff’s Notion for a Preliminary Injunction at
2%, quoting Golduwap supra at 508 and DOD Directive 1333. They alse
cite this circuit’s holding in Rponenburg v, Fsch, 741 F.2d 1388
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{D.C. Sir. 19B4) to suppert thclt asseytion that tha Xarine Corps’
digehaxge ©f piaintiff pevsap canstitutional muster.

This court is unparsuaded by defendants’ argunents. First tha
Dranenbuzg case invelved sexual mipconduct by a homosexual soldiex.
The inatant caga is devoid of any such sllegation. This case
involves zdversa sotion agazinat plaintiff! based solely on his
noposaxual statuas., Recsntly, Judge Cherdorfar had the opportunity
to pass on tha ga%e issue pPresented hers, namaly, wvhether a
serviceman’s homosaxual status by itself can justify his discharge
grom active duty. Ses pelland v, Aspin, Ne. 93=1824 slip op.
(D.D.C. Sept. 28, 1563). In that case Judge Cberdorfar granted a
preliminary injunction to a2 homosexual sailoy barring the United
States Navy from discharging him selely on the basis of his sexual
orientation. In so doing, Judge Oberdorfay distinguished between
homosexual origntation and homosexual conduct in xeaching the
conclusion that the plaintife, Richard 8Sslland, would 2likely
prevail on tha marits. Neither the Court of Appeals noxr the
guprama Court Bas Yot ruled on this fssue.

Dafendanta present né evidence that homosexual statuys alone
adversely affeocts the accemplishment of the =nilitary mission.
Exsnination of the regerd in this case reveals no basis, other than
the Marins Corps’ policy statefent that supports the discharge of
a service menber Solaly bacauss of that zember’s status as &
hompsexual. It is well astablished that courts cannot give
"private biages® legal effect. PAlmOre. V. Eidoti, €68 U.B. 429,
432 (1%34). At this stage of the proceedings, plaintif? presents
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& strong case that he will prokaply succesd in establishing tbat

the pblicy Banning homosexuala from the military solely on the
basis of status sarves no legitimate goverrmantk) purpese.

. Irreparadle Injury.

The court finds that plaintiff will suffer irzeparable injury
if the ¥arine corps Lis alleved to involuntarily discharge him and
daprive him of his rights as & ¥axrins. Pirst, plaintifz will
suffer the loss of constitutional rights for which mo danagas
are inadequate, napaly, the right to equal protectio der the
Pifch Amandmant. Defendants’ actions also inmplicate free spaach
concerns under the Firxst Amendment. Secend, plaintiff stands to
lose hie madical benefits, his opportunity to panie&ga‘te in the
VS1/55B program, and a portien of his ratirement pay. Thirg,
plaintiff faces the stigma of being removed from active duty as &
gargueant in the Marine Corps--a pogition whiech he haa perfornmed in
A storling fashion for sleven years--and labeled as ungfit fer
service solaly en thae basis of his gexuprl orientaticn, a exiterion
vhich has no pearing on his ability to perform his Job. That
plaintiff nas performed in exemplary fashion for elevan years
clearly negatasx defendants’ aumtcﬁ that Domosscruality is
incenmpatible with being a good Marina. Plaintiff did not becons
any less of a MNarine on the day he annvuncsd his asexual
orientation.

0
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€. Relstively Lsts Injury to Dsfendants.

Granting a preliminary injunction keaping plaintiff on astive
duty and maintaining his eligibility for the VSI/G53 progran
pending the final outcons of this case will result in ne
discernible injuxy to defendants. Plaintiff sarved in the Narine
Corpe for eleven years with distinction. This Court sees no injury
to defandants Dy having tha services of a “modgl Marine* for the
duration of this litigation. What im mova, plaintiff is ready and
willing €0 leava the Marine Corpas veluntarily if he is pernitted o
participate in the VS1/SSB progran. Thio Court ig at a complete
loss why the Marinea Corps would not acceda to this reamonable
regquast particularly since in every respact plaintiff is entitled
to be placed in the progran. Indeed, prior to acknevwledgement of
hAis homogexuality he had been acéepted inte the VBl/SSBE progranm.
It seans to thig Court that the defendants wvant te go beyond merely
enforeing theiy policy on homosexuality and astually want to punish
plaintiff because of hin statemants that he (s a hemosexual. This

the law doas not allow.

D Injunstion Would Promote the Public Interest.

The public’a interest in the effiolunt cperation of the armed
forces is olear. The court doas not believa that banning
heporexuals fram the armed forces on the basis of status alone vwill
adversely affect the unitarf'l pission. The iasue ,1:: this casa in
status alone, conduct is net involved and thexe io pothing in this

1
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Court’s decision wvhich would prevent ©he azmed forcas fron
snforcing conduct codes.

The same argunents made today concerning honosexuals wers made
in the past vhen efforts wera first made 0 knook dovn sexual and
racial barziers in the arzmed forces. Thim nation was told that vwe
could not have effective armpd services unless ve zaintained
racially and sexually vegregatad armad forces. ¥We nov knov gueh
statanents vers grogsly in error. Nany say this same misoconesption
applies to the bhomosexual issue. The ability of homosexuals ¢to
parforn ih all phases of the workplace, Iinscluding the azrmed
sarvices, has bssn proven bayond any question. There is simply no
correlation between an individual’s sexuul orientation and Ais or
her intellec¢tual ox physical capacity to perform in the vorkplace.

Indaed, in considering the public intersst, it aight well be
argued that to deprive our armed ferces of the intellectual and
physical prowess of aome extraordinarily talented individuals
styictly becauss of their sexual oriantation would be doing a great
dissexrvice to this nation. If the Court accepts defendanta’
pesition, it would create an incongruity in that the policy would
pracluds homosexuals from sayving in tha srped forces but weuld not
sxtend te the Comnander-in-Chisf,

Yor the =above re@sona the Court enters & preliainary
injunction barring defendants from taking any adverse action
against plaintiff »solely on the basis of his status as 2a
homosexual. So long o8 plaintigf discharges his duties and
Tesponsibilities as & Unitad States Marine Corps sergsant ha shall

132
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be allowed to xemain on .active duty Pending this Coure’s
dstergpination on tha merits.

CONCLUSION
Because ths Court gfinds that plaintiff has showvn a likelihood

of success on tha gerits and the balancing of the aquities favers
pinintife, plaineife’s Application for Preliminaxy Injunction will

be granted.
I

CS

DATE

13
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UNITED STATES DISTRICT COURY
JOR THE DIRTRICT OF COLUNMBIA

JUSTIN C. EL2IE,

i
Plaintifs, ;
v, ) Civil action Ne. 93-1853
) (Gtanley Sporkin)
- LES ASPIN, a8 Al., ;
Dafandant. )
) FILED
NOV 10 1983
: Culkt .0 CIFe TCGLR®
ORDER BIEE . DF LU, ARk
On tha baais of the findings and reasons stated in the
accompanying Memorandum Opinion, it ie this o day ef

Noverbax, 1993 hereky

ORDERED: that for the duration of this litigation defandants,
las Agpin, Secretary of Defense, John Dalten, Secretary ef the
Navy, and Gensyal Carl Nundy, Jr., Cemmandant of the Marina Corps,
their officers, agents, servants, spployees, and attornsys and
those persons in activa concert or participstion with them whe
receive actuagl notice of the order by personal service por
othervise, &re onjoined from taking any adverse action againat
plaintiff, separating plaintiff from active duty, plncinq hia on
standby resarve, discharging him fram the Marine Corps or denying
hin participation in the VSI/S$B program on the gole basis of nis
saxual orientation.

14



) NUV 1U-Y3 Web <1:Ul URRU/VIVIL : FHX NU. 2Udotdsull Ve
. 11/10/03 17:20 0202 273 0081 , SPORKIN ooz

1
1

i C—ao‘s-:u-%t~ 1

UNITED STATES DISTRICT COURT Ml '
FOR THE DISTRICT OF COLUMBIA g ("""1 »
) 1€
JUSTIN €. ELZIE, ) i\l 1
- . )
- Plaintiff, ) .
) ;
v. ) Civil Actien No. 93-1853
) {(stanley Sporkin)
LES ASPIN, et al., ) -'
' Defendant. ) Fl LED
)
P ) NOY 1-0 1983
] Wﬁ TR 58 DITTRET COURT
. T et e L ML U RN

u_/[g/g': - 'rhis matten is before the Couxrt-on plaintiff’s Application for ~
: '.'Praliminary rnjunction. Plaintiff, Justin Elzia, a sergeant in the
United states Marine Corps ("Marine c::rps"'), brings this action

" againgt gefendants %.es Aspin, Secretary oz Defenn, John Dalten,

"""’1 Fx‘

Secretary of t.he Navy," ana' Carl Mundy, -Jr. - Commandant of the

Marine corps _secking declaratory and injunctive relief charging

lo'-le. - .:-.-J .a,

that the Marine Corps improporly and unlawtully recommended hin for
discharge fromvact:we duty and barred him from a retirement
‘ ‘s - "(- .

J2E

benegxts prograxf Plaintiff allegcs that the’manne chps took
such action against hm based solely en hie public announcement

that he iz a homosexual. Defendants do not dispx.te that their

v ———— R R

action vas bued solaly on plamtiff's pu,bl:.c declaration o! his

sexual orientftion., 'I’hey usart, howe;rer. that tlm Narine c«:rps

‘r’—’

was authorized to tako such action by lfmg-atandinq military

‘Lu.

137

Policy that pemzts sarvice nembers to be separ?ted from the armed

fom?s on the sole grcund ot "homosexual admissions."
(l=

R h:.s Apphcat:.on for Ptalmlnary Injunction plaintiff asks

i
Y
Hy
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Court to 1) restore him tduzbtive duty in the Marine Corps;

2) enjoin defendants from discharging hiw| from the Marine Corps

during the pendency of thig action on the basis of his status as a

hoqgsexual. 3) restore him to full participation in the Voluntary

Separation Incentiv« and special SaparatiLn Benefit (“VSI/ssSBY)
|

program. It is plaintiff’s position thatzif he succeeds on the

merite, absent ‘an injunction he will euf?er {rreparable injury
i \

because he will have been discharged from the Marine Corps.

b aa -

L e S ! - [ L SN [ P T
i

xl’ulSﬂ:WI‘EHL'NT OF"‘E‘)&(’,TS L S HER |

Plaintiff is an aleven year veteran of the Marine Corps.

During his rize through the ranks fronm private to sergeant, he

' dlstingulshaq himself at every step. nia se;vice record is replete

irig
wu'.h

L ui oy N3 .-uo'-' i £ B

commendations and avards and decorations. In 1982 he rece£Ved
- el { ' L ST oae

a mer;tor:.ous promotion to Private Pirst c1ass. , In 1984 he

Ty I

-

" -J-
gecgived anoth?r mer;toz;ous promotion to,. Corporal. In 1985 he

recejved a c;tation for "outstanding service" from his commanding

_..?-..‘ [T

%gfzﬁex. In 1989 pla;nt;f! was nomlnated for and selected "Marlne

or the Year" fot his battaliOn and for his group. He successfully

B -l'

qgmplgted tpe traln;ng program at :he selectiVe: Marine Corps

e e

AT

embassy school in Quantico, Virgxnia and was subsequently charged

éfficials..Jgg consistently received cutstanding fitness reports.

the securjty of seme of the nation’s senior government

,gn. 1981, congress established the Voluntary ‘Separation

Incentive and SPecxal Separatxon Benefit ("VSI/SSB"). progran

'daﬁ}gned to reduce the lee of the armcd forces in keep;ng with a

NI

i

PR B 2 RN

e

s
1
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perceived diminished threat to United states’ interasts posed by
the "pew world order.” The VSI/8SB proq;am provides, to those
wnenbers of the nxmed forces who qual;ty. incentiVe payments and
tedical and veterans benefits as induccmenta to elact early
retiremant:. 10 v.S8.C. §§ 1174(a)_. 11‘75. Anong the criteria
disqualifying Marines’ participation in the ;progran for fizcal year

- 1993 18 "pending aduministrative actlon wnach‘couldlculninate in
discharge proceedings.™ All Xarines Bulletiin 349/92,??&:‘&. S5.H(2).
In 18%2, plaintiff applied for accepi:ance into the VsI/sSB

e L . S

u,wp;pgram planaing ‘te retire from the —Harine Corps to pursue other ~ -

L ——tte N ¢ i 4 e

- career goals. At the time he applied, his service record made him
: eligihle for the program and he was accepted into the program. oOn

_January 28, 199;, a ‘United States distrifh ccurt in cnifcrnia
\.e“{" N ..-,.:'. a1l Do REental SR

enjcined the Departnent of Defense from "discharging or denying

wE: S |

enlistment to any person based on sexual orientation in the absence

rES L 0l P . v PR Y ¢

t:f :exual conduct vhich interteres with the nilitary mission ‘of the
& ( = Rt

armted forces. Y {=F Ihol b} ite ate '- P -3 4 g, B08

F. Supp. 1455 1456 11993) ‘

3 --’ ._-; n o
The duy after that ingunct;on issued the Prasident of the

g—-‘ ) ..-.....~. " .

Uruted States announced in  press conference t.hat he opposed the

mlztary 8 policy on homosexual servic? and anncunced hie

d?;erminaticn to 1i£t. the ban and qraby end the policy of
flcigr¥ret s H '

exclud:mg or disphargmg service membem 'solaly on the basis of

—aia N . v 3 C e R |
ey B 2ae vl : -t

' the Suprepe Ccurt has since ctayed thu nhold injunction
a5 it applies to persons other than ‘the haned plamtiff pending
disposition of the appeal in the Ninth circuir. Departnent of
Défense v. Meinhold, 1993 U.S. Lexis €922 tbct.!zg 1993)

3 -t
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sexual orientation.* The Presidept’s News Confexence, 29 Weekly

Comp. Pres. Doc. 108, 109 (Jan. 29, 1993).5 The President stated

that the Department of Defense would COnduct a review of the then-

-

existlng policy and draft an Executive Order reflecting the product
of that review by July 15, 1993. The Presxdent also announced that
vhile tha Department of Defense reviewed the;polxcy on homosexuals.
an 1ntLr1m policy would obtain.

Under the interin policy, the military was berred from

questioning prOSpectlve service nembers about their sexual

e B T e b himae 'nd, . —_ -
o— e —— e

110

| policy allowed the military to process sgervice nembers for
separation pursuant to the existing policy, bowever where the

B Ferglce member Yas subject to d;scharge solely because of hls/her
T by » 2 XC PR A ST T IR burr v

- status as ao_ homosexual the Axtorney GeneraI was authorxzed to

FuSpend !inal discharge and transfer the member to standby reserve

Lol

FendJng completlon cf the pollcy rev;ew. ) .
- On the eyening of January 29, 1993 the ABC televiszon program
Wbrld News Tonight aired an interV1eu 1n which plaintltf declared

LEY -.4,...1: .

trl?:at'; he 15 a homosexual. Pla;ntif.f.’ asserts he. publicly revealed

his aexual orientation in reliance on the President's announcament

)

and the ue;nnelg decision. He subsequently made several public
130 =¢utatements affirming his sexual orientatxcn.,,:

51 b on February 5, 1993, plazntxtf was 1nformed that he had bean

acceptad xnto the VSI/SSB program.. On February 10 1993, plaintsz

.....

was told that because ot ‘his statementﬁ regarding his sexual

-__.\ K]

orxentat;on the.narine Corps Ianned to remove him from the VSI/SSB

Fientation Th'indadtion applicdfidi¥d. 1In eddition, thae 1nter1m -
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program. The Narine Corps gave plaintiff the option to agreeing to

- voluntery s&eparation, in which case he wvould be tenmporarily

!:eacce.-.pted :mto the VSI/sSB program with his banefxts held in
abeyance pending the final Executive ox:tler with respect te the
military ban. If the new policy allouec}%plaintit:‘ to continue
service in the Marine Corps, he would );-se given ‘fu1l VsS1/8sB
benefits. If he was not eligible for conej;nuod sarvice under the
new policy he would be denied VSI/SSB benetl'its. The Marine corps

advised pla:mtlff that ir he refused = voluntary separation he,

i = | emid e d

-

117104801417 Bé iﬁ‘zo!unt-a‘rﬁy separated - V1:n.u:s;u¢_m1: to Mayine Corps

regqulations that auvthorize discharge on thc grounds of homosexual

:'_ *admissions." Plaintiff declined a voluntary separation with less

than full VSI/SS_B benefits and the ! Marine Corps t_pagan

Frﬂfq...-l “rr .T‘n Ll¥- -’t'. X
administratave d:.scharge proceedmgs. - .
Pty s IR X TR

On Mars:h 31, 1993 _an Adninlstrative D:Lscharge Board

Lesit) L2 L3

recomnended thgt plaint;ff be dlscharged pursuant to MarCorSepxan

-ﬁa.'l. --.-ef

% $207. 3b(2) whlch prowdes for discharqe vhen a Marme "admits to

Py .-.'-.-.

, heing 2 homosexual or bisexual. unless tnere 1s 7.a further findmg

. R il

ﬁhat the nember :.s not homosexual or bzsexual " The discharge

@

e 2 qne Maridie Corps’ position on'gexual orientation ig' found
mncpartment of pefense ("DOD") Directive 1332.14 (Jan, 28, 1982),

‘32 °¢.F.R. part 41, app. A-{1932). 'The policy provides
for the separatwn of enlisted persens who have been found to have

T/l higaged in, ‘atténpted to engage in, oxriselidited another to engage

in & homosexual act or acts,¥ or wno bave "stated that he or she is
 &'Bombsexual." Marine corps’ regulations reHuiré'the initiation of
discharge proceedings where there is "proba.ble cause” that a Marine
has -fengaged in,- attempted to engage in, or soificited another to
engage in a homosexual act or acts,” ox has "adpmitted to being a

. homosexual or bisexual, unless there - is a further finding that the

menber is not homosexual or bigexual.” ‘Marine Corps Separation and
Retirement Manual ("HarCorSepMan”), € 6207. 3(b).

,5 _._,'. . A t

oos

——_
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proceeding was based solely on plaintiff’s statements regarding his
sexual orientation. The Ha:iue Corps arqued that the exclusioenary
regulations ware not 1limited to conduct, thus admissions of
hamosexual status would be sufficient grounds for dzscharqe.
Plaintift'n agssertion that the regulations required a f£inding that
he had a prepensity to engage in homosexual eonductlwas rejected.
The Administrative Discharge Board reccrmended discharge on the
sole basis of plaintiff’s “public admissi%ns and nnngrous nedia

statements.® '

———- (U10’93 gn .:zuly,,,J.SD,‘,2 1993,.fﬁe President-apnounced that the military sf'5f7

. poliey eoncerning homosexual service was being revised. The new
' Lpdlicy, which took effect on October 1, 1993, removes homosexual

oriantatxon, stand;ng alone, as A suff:cient basis zor discharge.
Lresel b3 : PRI P I Ralies, I S

In addzt;on to an admzssion of homosexual orientation, there must

LEJ‘- w! . 1 . '_ A T ' "—’.'q-‘ (l

bﬁea_findlng that tho service menber has a Propensity to engage in

%Omosexual conduct. A service member’a homosexual admisszon
[ s AR o PRI -\- \-F ‘.‘.. .

creates a rebuttahla presumption of such propensity, vhich casts

the burden on the service member to rebﬁf the presqutzon.

vais o -5 . ._,

39paration 1s warranted undex the new policy only when the seIV1ce

‘L_b-

foie

member fax‘s to present eNldence robutt;ng the presumption of
g;ppens;ty.., |

Plalntitf’vas official%y removed from actlvp‘duty on SQQtember
L’l.f A - CE T B IRCr )
: 1993. Defendants adopted the Adminzstrative nischarge Board's

;c

recomnendatlon of discharge and placed plaintitf on unpaid sgandpy

resetve. Accordingly, plaintiff's pay was, terménatgd and he was

-'--“l ~

given one half of the ord;nary separation pay. ;

e s oo

oy e ' . mel M . T e ot -
NNl s ' LR S » . ] PIFEN PR . T
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As a result of the Meinhold decision the parties agreed that
plaintiff be returned to active duty andzrcmain'thcre pending

- resolution of this litigation. This agreem%nt expired on-October

25, 1993, vhan the Supreme Court limited the;injunction in Meinhold

solely fo the ngmed plaintits. On:Novemer 2, 199#, this Court

izgued a temporéry restraining order mainéaining the status gquo

while it considered the issues presented in this case. The oxder
! :

restrained defendante for 10 days from taking any adverse action

against plaintife. based'solely on~his atatus -3 a homosexual -
10710783 1T:TT 0 TN TTY ron N -

. ANALYSTIS

A party moving for a preliminary injunction must demonstrate:

1) a substantial likelzhODd of syccess on the ner;ts,_ 2)

. < %
KO oAyt T

n;rggarable in:uzy absent an 1njunct10n, 3)_ relatlvely less ;njur’y

,' L&

to the non-movlnq party, a.nd 4) that the 1nj1.§nctlon w:Lll promote

LT
e Lot L.

t.he. public i_nterest . §_£ agb gi:_ ,,,ngzgq,brga ;I‘ggng;z_.t hugn

v___t . .':

um_m;g&, 559 F.zd 341 a44 D, c;. CJ.r. 1977).. ‘For the

reasons set forth below,; thzs Court ginds that plaintiff is

2 LE

ent;tled to the preliminary 1n3unction he seeks.

sertn . L TIETEN Y

A. Likellhood of success on. the Herits..”A

Plaintiff‘has demonstrated probable success on the merits with
qqquct to his removal from active duty. The policy applied to
plaintiff must be reviewed under the rational basls test, Under

the ratxonal basis test, a qovarnment policy fails if it does not

gerve a legitamate governmental purposo or, deprives an indjvidual

»-A\‘-... -

AT I IRET SR R, Y R T PR -

s

e . - 1 ce . - sl "
Lo, | SR . : . o . <t
S 5. REPENE S ".'- P :!. Se o Y X=

e
bos

(R
i
s
1]

@oos
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of his -eenstitutional or legal righta.

The cornerstone of the armad forces’ honosexual ban is that

_ homosexual's serving in the armed forces 1npair the ability of the

miritary to perform its mission. Accordinq to the Marine Corps
policy statement, homosexual Marines adveraély affect the service’s
ability to "maintain dmciplme, qood crde.r, and morale. to foster

mutual trust and confidence among Marines: to ensure the integrity

" of the systenm of rank and command:' to facilitate assignment and

worldwide deployment Of service me nembers who frequently wust live

_,\—..

1*’1"6}18 work under*’closd conditions aft‘ording minimal privacy; to
“recruit and retain members of the Marine COrps: to maintein public

- agceptance of military service: and to prevent DPpreaches of

security. ! MarciorSepMan 1 6207 1

Detendant.s state that the courts should defer to the
R R N~ - .
"ccns:.dered proressional judgnent" of military officials as to who

{ror e

is f..lt to serve their country in the armed rorces. o;dman v,
Eg]fmme_z, 475 U S. 503 509 (1986). Defendants take the pos;twn
s

-

that under ‘tht policy at issue here "appropriate mlatary

LY

offici,als' concluded ag a matter pt ‘cons:.dered professional

judgment ’ - t.hat ‘tha presence oi persotns who engage in

t

!}ggiosexual ccnduct or whe, Dby t.heir statemants, demonstx:ate a
. PO

e prc})ens:.ty to ‘engage m honosexual conduct, sex.xously hupairs the

accumplishment of t.he mlitary nission.’ " Defendants' Memoranduam

in Opposn:ion $o Plaintiff's not:lon for a Preliminaxy Injunction at

l&‘v -

25, q)uoting ldmgn H;tmra at 509 and DOD Directive 1332. They also

:b—-

cite t.his circuit J holdinq in D;onenbugg gg ch, 741 F. 2d 1288

S,

1S PR O R " . . ot
_, | e CRERY

@oop.
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(D.c. Cir. 1984) to support their assertiani that th'e.uarine Coxps’
discharge of plaintiff pagses constitutionél mster.

Thie court is unpersuaded by det.'endants' gunents. First the
p_m__.;s_gm case imrolved saxual misconduct by a homosexual soldier.
The instant case is devoid of any such auegation. This case
involves adverse action _against plamtifr based solely on his
hcnosexual status. ReCently, Judge oberdor:er had the opportunity
to pass on the same Iissue presented he;.'e, namely. whether a

serviceman’s homosexual status by itself can justity ‘his discharqe

adls amia- [P W ——— Ao b s yb e e

1l/1et¥on ‘active TBuwy: " ‘Sie Selland ¥ Ag pin, No. 93~192¢ slip op.-
(b.D,C. Beapt. 28, 1593). 1In that case Judge Oberdorfer granted a
prelininary injunction te a homosexual sailor barring the United
\ --- o

- States RNavy tron; d:.schargmg hnn solely_.qn tpe basis of his sexual
orientation. In so do:mg, Judge Obez-dorter dist:nguished between

[ b ‘o ESR T - . . My RV I .
hcnosexual orientatzon ana homosexual corgduct in reaching the
SN = . [ et o

conelusion that the plainta.ff Rlchara ISellland, would likely

-'» laall

prevail on the nents. Heither tha cOurt ot Appeals nor the

..... - aoahe o3

b
v

f
Sugreme Court has yet ruled on this issue. t

Defendants przsent no evidence that homus]exual status alone

AL PR [PPSR A

advers.ely a:!ects 'che accomplishmant. or the military missicm.

Exanination of the record :inI tha.s case reveals no baszs, other than

L sEt
1

; 1/\?@; Harine Corps’ polxcy :tatement that support:s the discharge of

YNy N

a{Du;:‘vzce member solely because of that namber's status ag a

homosexual. . It ia well establisbed !:hat cciurts carmot give

'private biascs" 1egal effect zgmm_z,_r_s_j,gg_;__, 466 U.S. 428,

1}}_ :.§_1984) At thzs stage of the proceedings, glaintiff prasents

-3

F U IO 22 SO L e e
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& atrong case that he will probably aucceed in establishing that
the policy bannan homosexuals from the m111tary solely on the

E@gia of status serves no legitimate qovernnental purpose.
_ ; )

- i
| ‘
The COurt finds that plaintiff w111 suffer 1rreparab1e injury

B. Irreparsble Injury.

if the Marine corps {2 allowed to involuntarily aischarge him and
deprive him of hia rights as a Marine, rirst. plaintife will
suffer the loss of constitutlonal rights tor which money damages

——l - et —— ¢ At e ——, ————— - —————

------- 114ﬁaﬁh 1;;éequd€é:2namély, the riqﬁt to'equal protection under the
. Fifth Amendment., Defendants’ actions also implicate free speech
concerns under the First Amendment. 89c0n& plaintiff stande to
.%osg his qu;pal benetlts, h:s °Pp°?tﬁﬂﬁfx’t9 part1cipate in the

VSI/ssn program” and a por?ion of his ret;rement pay - Third
plaintiff faceéﬂﬁne stxumidzf 5exng removed from active duty as a
sergeant in the xarxne Corpa-va position wh;ch he has perrormed in
a sterlinq fashxan for eleven years--and labeled as unfit for
service solely on the baszs of his scxual orientation, a crlterion
vg?ch has nd‘beérxng on his abil;ty to perﬂorm his job.v Imat
pla1nt1ft has pertormed in exemplary rashion for eleven.years
ciearly negates defendants' assertion that homosexuality is
- l}ncompatzble with being a good Marine.” Plaintiff did not become

any, .less of a xarinn on the day he nnnognced_ his sgexual

or;entatzon.,

...... [ . .I : oLt :','.-’.:".:"i‘.. ,'.‘l. .
|
gt R R CoLL s L FRTIR S B PR o

Ty s . . . . I8 “ . LI, ot :
1-'51'}:. . e HE Y TR R Y

HA TSI S ! : B 10 il »
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Granting a prelminary injunction keeping plaint;tf on active

C. Re}atively Less Injury to bDefendants.

auty and maintaining his eligibilicy ror the VSI/SSB progranm
pending the finel outcome o©of this c:asa win rasult in no
discernible injury to defendants. Plaintiff served in the Marine
Corps for eleven years with aistinction. This Court sees no injury
t¢ defendants by having the services of a "’ncdel narine" for the
durat;on of this htigfgmn. ‘fh_‘_f‘j‘ nore,_plafint':i_i:_t is ready and
~L/mw!.:lll.,l.n?;; to 1ﬁ0e° the i;ai';ne c;xps vVoiuhtarily if he is permitted to
participate in the VsI/SSB program. This Court is at a cemplete

: - loss why the Marine Corps weould not acce'de to this reasonable
request particularly since in every respect plaintiff is entitled
to be placed in t.he progran.‘ Indeed_, prz.or to acknowledgement of
his homoseﬁality he had been accepted into the VsI/SSB program.
It seeme Lo t.h:s court..that the defendénzs want éo go beyond merely

FJ'J ‘--

onforcmg their pol 1cy on homosexuahty and actually vant to pum.sh
plamtiff becau§e of lus statements that. he is a, homosexual., This

the law does not allow.

.-_. a P L i TN N

i

i

-
PP

;njunct;on Hould Promcto the Pubuc xnterest. .

i o 'I'he pub].ic's intarest 1n t.he efﬂcient operation of the armed

tjorces is cleer. ... The CO’lJtt does not belie\re that banmng
homosexuals fron the amed forces on the basis of. status alone will

) adversely affect the military’s nission._ 'rhe issue in this case is

atatus alone. . Ccmduct. is not involved and there is nothing 1n this

R . P N
- 3.

11 . ' ’ ."l A {1

2
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Court’s decision which -wvould prevent the arwed forces from
anforeing conduct codes. !
. - The same argunents wpade today concernh:\g hunosexpals vere nade
in ‘the past wheﬁ efforts were first nade t% kneck déwn'sexunl and
racisl barriers in the amn;i forces. This Znation was told that ve
could not have; effective armed sewicesi unless i:e,lma.intained
racially and se'xually segregated armed for‘ices. We now know such

statements were grossly in error. Many say this same misconception

applies to tha homosexual issue. The abil:.ty of homosexuals _to._ .

services, hax been proven beyond any question. There is simply no
-_édrfelation between an individual’s aexuai orientation end his oy

' her intellectual or physlcal capacxty to perfom in the workplace.

oevel =t
Indeed __in consldering the public interost it might well be

R R AT

arg-ued that ta deprive our armed forces o! the intellectual and

oL TS TE TIN5

physical prowe.u of some extraordinarny talented individuals‘

strict:ly because o: their sexual onontation would be do:ng a ‘great

SEINYL 1 |~

qtsservice to this nation. Ig ’che cQurt accepts defendants'

‘Chbl - __(

pos;tion, 1t would create an mconqruity 1n that the pol;cy would

preclude hOB\OSe:mals from cnrv:.ng in the anad torces but would not

FLETH i

e:ttend to the comanaer-m-chief.

-

“ 1045, - JFor the_ above reasons  the Court: entera 2 prelminary

' Leae
;n;unction barr.ing defandants from taking any adverse action

ag_ainst plaintxft solely on. the basls of his status as a
!?omosexual. y 89 1ong ag plaintiff disc.harges ‘his dutxes and

respons;b:.litxes as a Um.ted States Hanne COrps sergeant he shall

-

wedas. om0 : 12 SRR TR

1'.5’!'“ ab woa LE : . R IR IO

'
o

/108 rorh “in 12 ‘Phages of the workplace, including the--armed - -
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be allowed to remain on active duty pending this Court’s

deternmination on the nerits,

CONCLUSION ;
Because the Court finds that plaintitt has snown a likxelihoed
of jsuccess on the merits and the balancinq of the equities tavors

"plaintiff, plaintitf’s Application for Prel;minary Injnnct;on will

1 :

be granted. | ;
: l
o’ !
[ O, P/ -', .5 -d—. I.-a& ——— o eeh cmdlha o : —i— “ { —
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- on the basis of the findings and reasons stated in the

 a¢companying Memorandum Opinion, it is this __ﬁLE_____ day of

November, 1993 hereby

|‘~"‘ . - -A-.. ..' L '_\

ORDERED: that for the: durat:on of this litigat:wn dafendants,

- les Aspin, SELretary of Defense, John Dalton, Secretary of the

v\_'.“-_‘.- .y

Navy, and General Carl Mundy, JT., COmandant of the Marine Corps,
their officers, agents, servan'cs, employces, and attomeys and

Flggsg persons .m active concert or particlpatlon with them who
&+

recelve actual notlce of the ordet by personal Ser‘VJ.ce or

otherwige, are enjoined from taking any adverse actz.on agamst

LE RS2 TLAPN. S

plaintifr, separating plaintiff :rcm active duty, placing him on

"UStanaby resexrve;, discharging hin from the uarine Coxps or danying

him participation Ln the VSI/SSB progrem on the sole basis of his

sexual orientatian. .
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