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JUDGES: Schwartz
OPINIONBY: MILTON L. SCHWARTZ
OPINION: MEMORANDUM OF DECISION AND ORDER

This case is before the court on plaintiff’s and defendants’ cross-motions
for summary judgment on plaintiff’s First and Fifth Amendment challenges to his
discharge from the United States Navy.

I. FACTUAL AND PROCEDURAL BACKGROUND.

The undisputed facts relevant to these summary judgment motions are as
follows. Plaintiff enlisted in the Navy on October 14, 1980. During an official
interview on March 10, 1981, plaintiff disclosed in response to questioning that
he is a homosexual, but denied engaging in any homosexual conduct subsequent to
enlisting in the Navy. Shortly thereafter, defendants advised plaintiff that he
was being considered for discharge pursuant to Secretary of the Navy Instruction
("SECNAVINST") 1900.9D nl and convened an administrative discharge board for
that purpose. Despite extensive evidence of plaintiff’s excellent service record
and affidavits of support from plaintiff’s shipmates [*2] and superiors, on
December 16, 1981 the administrative board recommended that plaintiff be
discharged, based on its finding that he "is a stated homosexual." Pfeiffer
Decl., Ex. 8. Plaintiff was honorably discharged from the Navy on January 13,
1982. Plaintiff then appealed to the Board for Correction of Naval Records,
which upheld his discharge on March 19, 1986.



nl SECNAVINST 1900.9D provides in pertinent part:

(b) A member [of the Navy] shall be separated under this instruction if, but
only if, one or more of the following . . . approved findings is made:

(2) The member has stated that he or she is a homosexual or bisexual unless
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there is a further finding that the member is not homosexual or bisexual.

Defs.” Ex. A to Ex. 1, SECNAVINST 1900.9D @ 7(b)(2). This portion of SECNAVINST
1900.9D is referred to herein as the "homosexual exclusion policy."

"Homosexual" is defined by SECNAVINST 1900.9D as "a person, regardless of
sex, who engages in, desires to engage in, or intends to engage in homosexual
acts.” Id. @ 5(a). "Bisexual” is defined as "a person who engages in, desires to
engage in, or intends to engage in homosexual and heterosexual acts." Id. @

5(b). Any reference in this opinion to homosexuals should be construed to refer
to bisexuals as well.

Plaintiff filed the instant action on March 13, 1989 challenging his
discharge on grounds that it violated the First, Fourth, Fifth and Fourteenth
Amendments and Title X of the United States Code. Among other things, plaintiff
seeks reinstatement, an order prohibiting defendants from taking any further
action against him pursuant to the homosexual exclusion policy, a declaration
that the policy is unconstitutional, and costs of suit. On July 5, 1990, the
court granted defendants’ motion to dismiss the complaint in its entirety.
Plaintiff appealed, and the Ninth Circuit reversed and remanded in light of
Pruitt v. Cheney, 963 F.2d 1160 (9th Cir. 1991), cert. denied, 113 S. Ct. 655
(1992). At a pretrial scheduling conference, plaintiff abandoned all but his
Fifth Amendment equal protection claim n2 and First Amendment free speech claim.
Plaintiff now moves for summary judgment on both of his claims and defendants
move for summary judgment solely on plaintiff’s equal protection claim.

n2 The court notes that plaintiff’s complaint alleges only that defendants
violated his Fourteenth Amendment equal protection rights, although it is
well-established that equal protection claims are applicable to the federal
government only via the due process clause of the Fifth Amendment. Bolling v.
Sharpe, 347 U.S. 497, 499 (1954); High Tech Gays v. Defense Indus. Security
Clearance Office, 895 F.2d 563, 570 (9th Cir. 1990). However, the court does not
view this as fatal error, since the complaint also alleges a violation of
plaintiff’s Fifth Amendment due process rights, an allegation which can be read
to encompass a Fifth Amendment equal protection claim.

II. STANDARD OF REVIEW FOR SUMMARY JUDGMENT.

Federal Rule of Civil Procedure 56(c) provides that summary judgment is



appropriate when the court is satisfied "that there is no genuine issue as to

any material fact n3 and that the moving party is entitled to judgment as a

matter of law." Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970). The
"purpose of summary judgment is to ’pierce the pleadings and to assess the proof
in order to see whether there is a genuine need for trial.”" Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corp., Ltd., 475 U.S. 574, 587 (1986), quoting
Adv. Comm. Note on 1963 Amends. to Fed. R. Civ. P. 56(e).
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n3 A fact is material if it might affect the outcome of the suit under the
governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); T.W.
Elec. Serv., Inc. v. Pacific Elec. Contractors Ass’n, 809 F.2d 626, 630 (9th
Cir. 1987).

In summary judgment practice, the moving party:

always bears the initial responsibility of informing the district court of the
basis for its motion, and identifying those portions of the "pleadings,
depositions, answers to interrogatories, and admissions on file, together with
the affidavits, if any," which it believes demonstrate the absence of a genuine
issue of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986), quoting Fed. R. Civ. P.
56(c). However, a summary judgment motion "may properly be made in reliance
solely on the pleadings, depositions, answers to interrogatories, and admissions
on file," without any affidavits, if the nonmoving party will bear the burden of
proof at trial on a dispositive issue. Id. at 324.

If the moving party meets its initial responsibility, the burden shifts to
the nonmoving party to establish the existence of a genuine issue of material
fact. Fed. R. Civ. P. 56(e); Matsushita, 475 U.S. at 585-86. The nonmoving party
may not simply rely upon its pleading denials, but must tender evidence of
specific facts in the form of [*6] affidavits or admissible discovery
material, or both, in support of its contention that a genuine issue of material
fact exists. Fed. R. Civ. P. 56(e); Celotex, 477 U.S. at 324. The nonmoving
party’s evidence must be believed and all reasonable inferences that can be
drawn from that evidence must be drawn in favor of the nonmoving party.
Anderson, 477 U.S. at 255. However, the nonmoving party "must do more than
simply show that there is some metaphysical doubt as to the material facts,"
otherwise there is no genuine issue for trial. Matsushita, 475 U.S. at 586.

On the other hand, the nonmoving party need not establish a material issue of
fact conclusively in its favor. It is sufficient that "the claimed factual
dispute be shown to require a jury or judge to resolve the parties’ differing
versions of the truth at trial." First Nat’l Bank v. Cities Service Co., 391
U.S. 253, 289 (1968). In other words, the nonmoving party’s evidence is
sufficient to withstand summary judgment if a reasonable trier of fact could
return a verdict in favor of the nonmoving [*7] party based on that evidence.
Anderson, 477 U.S. at 248; Wool v. Tandem Computers, Inc., 818 F.2d 1433, 1436
(9th Cir. 1987). But if the nonmoving party fails to make a showing sufficient
to establish an essential element of his case, and on which he will bear the



burden of proof at trial, summary judgment may appropriately be granted.
Celotex, 477 U.S. at 322. "[A] complete failure of proof concerning an essential

element of the nonmoving party’s case necessarily renders all other facts
immaterial." Id. at 323.

II. ANALYSIS
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A. Equal Protection Claim.

Both parties move for summary judgment on plaintiff’s claim that the
homosexual exclusion policy violates his Fifth Amendment right to equal
protection because it is based on prejudice and bias against homosexuals. Fifth
Amendment equal protection claims are treated the same as equal protection
claims brought under the Fourteenth Amendment. Weinberger v. Wiesenfeld, 420
U.S. 636, 638 n.2 (1975). The threshold question in equal protection analysis is
whether [*8] the policy at issue is discriminatory. See Watkins v. United
States Army, 847 F.2d 1329, 1336 (9th Cir. 1988), op’n vacated on other gds.,
875 F.2d 699 (9th Cir. 1989). Defendants do not dispute that the homosexual
exclusion policy discriminates against persons on the basis of their sexual
orientation. See id. at 1337 (concluding that the Army’s similar homosexual
exclusion policy was discriminatory on its face).

1. Standard of review.

Given that defendants’ policy is discriminatory, the court’s next task is to
ascertain what standard of equal protection review should apply. See id. at
1345.

a. Applicability of strict scrutiny.

Plaintiff argues that the homosexual exclusion policy should be subject to
strict scrutiny, while defendants contend that the policy is subject only to
rational basis review. If strict scrutiny is applied, the policy will be struck
down unless the classification drawn by the policy is “suitably tailored to
serve a compelling [government] interest." See City of Cleburne v. Cleburne
Living Center, 473 U.S. 432, 440 (1985). [*9] If, on the other hand, the
rational basis standard is applied, the policy is presumed constitutional and
will be upheld so long as the classification drawn is rationally related to a
legitimate government interest. See id.

Strict scrutiny is applied when a legislative classification rests on an
inherently suspect characteristic, such as race, religion or alienage, or
"trammels fundamental personal rights." City of New Orleans v. Dukes, 427 U.S.
297, 303 (1976). In High Tech Gays v. Defense Indus. Security Clearance Office,
895 F.2d 563 (9th Cir. 1990), the Ninth Circuit squarely addressed the question
whether laws and policies classifying individuals based on their sexual
orientation are subject to strict scrutiny.

The High Tech Gays court first analyzed whether homosexuality is an
inherently suspect characteristic (i.e. whether homosexuals are a "suspect
class"). The court stated that to be considered a suspect class, "homosexuals
must 1) have suffered a history of discrimination; 2) exhibit obvious,
immutable, or distinguishing characteristics that define them as a discrete
group; and 3) show that [*10] they are a minority or politically powerless."



Id. at 573. Although the court agreed that homosexuals had suffered a history of
discrimination, it did not agree that they satisfied the other two criteria. Id.
Rather, it concluded that "homosexuality is not an immutable characteristic; it

is behavioral and hence is fundamentally different from traits such as race . .

. or alienage." Id. Moreover, the court said, "homosexuals are not without
political power; they have the ability to and do ’attract the attention of
lawmakers,’ as evidenced by [several state statutes and local ordinances]." n4
Id. at 574, quoting Cleburne, 473 U.S. at 445.
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n4 For the same reasons, the court also held that homosexuals did not
constitute a "quasi-suspect” class for purposes of the heightened, intermediate
level of scrutiny currently applied to gender and illegitimacy classifications.
Id. at 573. Plaintiff does not contend that homosexuals are a quasi-suspect
class.

Second, relying on Bowers v. Hardwick, 478 U.S. 186, 194-196 (1986), the
court rejected the argument that homosexual activity is a fundamental right.
High Tech Gays, 895 F.2d at 571-74; see also Watkins, 847 F.2d at 1345.
Accordingly, the court concluded that legislation or policies classifying
individuals based on their sexual orientation are subject only to rational basis
review. High Tech Gays, 895 F.2d at 574.

Plaintiff argues, however, that despite the holding in High Tech Gays,
homosexuals nevertheless should be deemed a suspect class because "two important
events have changed the landscape,” rendering the holding in High Tech Gays
suspect. P1.’s Mem. in Supp. of Mot. for Summ. J. at 6:22-23. First, plaintiff
asserts, "it has now been conclusively and authoritatively established that
sexual orientation is biological, genetic and innate." Id. at 6:23-25. In
support of this argument, plaintiff proffers a December 1988 study conducted by
the Defense Personnel Security Research and Education Center, which concluded,
inter [*12] alia, that "complex combinations of genetic, hormonal,
neurological and environmental factors operating prior to birth largely
determines what an individual’s sexual orientation will be.” nS P1.’s Ex. C at
4. Second, plaintiff asserts, because it is “clear that Congress has no
intention of allowing the President to lift the ban [on homosexuals in the
military] . . . gays obviously do not have political clout with the relevant
legislative body, and the Ninth Circuit’s finding that gays do have such clout
has now been shown to be incorrect.” n6 Pl.’s Mem. in Supp. of Mot. for Summ. J.
at 7:8-13.

n5 Plaintiff also notes in his brief that a number of recent studies have
concluded that sexual orientation is determined, at least partially, by
biological and/or genetic factors. See, e.g, Simon LeVay, "A Difference in
Hypothalamic Structure Between Heterosexual and Homosexual Men," 253 Sci. 1034,
1035 (1991); and Michael Bailey and Richard C. Pillard, "A Genetic Study of Male
Sexual Orientation," 40 Archives Gen. Psychiatry, 1089, 1092 (1991), cited in
"Analyzing the Military’s Justifications for Its Exclusionary Policy: Fifty
Years Without a Rational Basis," 26 Loyola Law Rev. 151, 173 n.192 (1992); see



also "The Jurisprudence of Genetics," 45 Vand. Law Rev. 313 (1992). [*13]

n6 As further support for this argument, plaintiff alleges that, since the
ruling in High Tech Gays, legislation designed to foreclose homosexuals’
participation in the democratic process has been or will be enacted in more than
twenty states and "the incidence of violent crime directed at gay people has
risen astronomically.” Pl.’s Reply at 4:11-12. While this may be true, unlike
the recent Congressional debate regarding the military’s homosexual exclusion
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policy, the above occurrences have not been widely publicized enough for the
court to take judicial notice that these events have in fact occurred.
Therefore, the court does not consider the above allegations in its analysis.

Although plaintiff may have submitted sufficient evidence to create a triable
issue of material fact as to whether homosexuality is an "immutable"
characteristic, he has failed to submit any pertinent evidence tending to
establish that homosexuals lack legislative power. Plaintiff’s reference to
Congress’ recent refusal to allow homosexuals to serve openly in the military is
irrelevant to the legal standard for [*14] determining whether a particular
minority group lacks political power. The standard is not whether a certain
group is "powerless to assert direct control over the legislature," for "if that
were a criterion for higher level scrutiny by the courts, much economic and
social legislation would now be suspect.” Cleburne, 473 U.S. at 445. Rather, the
test is whether the particular group at issue has “no ability to attract the
attention of lawmakers." Id. The recent Congressional and executive dialogue
concerning homosexuals’ ability to serve in the military demonstrates that,
despite their apparent inability to assert direct control over Congress,
homosexuals have a significant ability to attract Congress’ attention. n7
Accordingly, the court rejects plaintiff’s argument that homosexuals constitute
a suspect class for purposes of strict scrutiny analysis.

n7 Plaintiff also argues that because homosexuals have been subjected to a
history of discriminatory treatment, they must also lack political power.
However, this argument confuses the history of discrimination prong with the
lack of political power prong of the suspect class test. It is undisputed that
homosexuals have historically been discriminated against, but this does not
necessarily mean that they therefore lack political power, as High Tech Gays
made clear. See 895 F.2d at 573.

In the alternative, plaintiff contends that defendants’ policy should be
subject to strict scrutiny because it impinges on the "fundamental . . . right
to one’s thoughts, feelings and emotions."” Pl.’s Opp’n at 9:9-11. However,
because plaintiff cites no authority for this argument, it must be rejected. n8
Plaintiff also urges the court to adopt the reasoning of the Colorado Supreme
Court in Evans v. Romer, 854 P.2d 1270 (1993), in which the court held that an
amendment to the Colorado Constitution that denied homosexuals any type of
protected status was subject to strict scrutiny because it impinged on their
fundamental right to engage in the political process. The court declines
plaintiff’s invitation. This case is distinguishable from Evans because the



homosexual exclusion policy does not deny homosexuals their right to participate
in the political process. n9

n8 It is true that Stanley v. Georgia, 394 U.S. 557, 564-66 (1969), Paris
Adult Theatre I v. Slaton, 413 U.S. 49, 67, 93 (1973) and Jacobson v. United
States, U.S. , 112 8. Ct. 1535, 1542 (1992), cited in connection with
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plaintiff’s First Amendment argument, do contain language supporting the
proposition that a person’s thoughts, beliefs, and emotions are protected under
the First Amendment. However, it would be a novel extension of this language to
hold that homosexual thoughts, desires and emotions are fundamental rights for
purposes of strict scrutiny analysis in the context of equal protection.

[*16]

n9 Alternatively, plaintiff may have intended to offer Evans as support for
his argument that homosexuals lack political power, since this case establishes
that the State of Colorado enacted "anti-gay" legislation subsequent to the
ruling in High Tech Gays. However, even assuming plaintiff did intend to use
Evans in this fashion, evidence that one state has enacted legislation
preventing homosexuals from participating in its political process is
insufficient to support the conclusion that homosexuals generally lack political
power as a class. See Anderson, 477 U.S. at 252 (on a motion for summary
judgment, "the mere existence of a scintilla of evidence in support of the
plaintiff’s position will be insufficient; there must be evidence on which the
jury could reasonably find for the plaintiff™).

In sum, absent sufficient, relevant evidence supporting the conclusion that
homosexuals do not have political power or pertinent authority supporting the
argument that defendants’ policy trammels a fundamental right, this court is
bound by Ninth [*17] Circuit law holding that the rational basis standard
applies to equal protection challenges to legislation or policies classifying
individuals based on their sexual orientation.

b. Applicability of "active" rational basis review.

The above conclusion, however, does not end the court’s analysis, for the
parties disagree as to what type of rational basis review should be applied in
this case. Plaintiff argues that, assuming strict scrutiny is inapplicable, then
the court should apply the so-called "active" rational basis approach enunciated
in Pruitt, 963 F.2d at 1165-1166. In Pruitt, the plaintiff challenged the Army’s
similar homosexual exclusion policy on equal protection and other grounds. The
district court dismissed the plaintiff’s claim, holding the Army’s policy
rational as a matter of law.

On appeal, the Army argued that the district court’s decision should be
affirmed because "its right to discharge homosexual servicepersons is so firmly
supported in the law that any equal protection claim that Pruitt has asserted .

. . is legally insufficient on its face." Id. at 1164. The Ninth Circuit
rejected [*18] this argument, holding that the Army’s policy could not be
held rational as a pure matter of law. Id. at 1166. Rather, the court stated, a
court must actively review the record "to see whether the government [has]
established on the record a rational basis for the challenged discrimination."



Id. at 1166 (emphasis in original). Relying on Cleburne, 473 U.S. at 450, and a
preceding Supreme Court case, Palmore v. Sidoti, 466 U.S. 429, 433 (1984), the
court further stated that, even under rational basis review, a court may not
simply accept the government’s proffered justifications for its policy as
presumptively valid, but must determine whether these justifications are
motivated by constitutionally impermissible prejudice or bias against the class

at issue. Pruitt, 963 F.2d at 1165-66. In light of these principles, the Ninth
Circuit reversed and remanded the district court’s judgment of dismissal as to
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the plaintiff’s equal protection claim, requiring the Army to establish a

factual record in support of its contention [*19] that its homosexual
exclusion policy was rationally related to a permissible government purpose. Id.
at 1166-67.

Defendants argue, however, that the active rational basis standard applied in
Pruitt is either no longer good law or must be read consistently with subsequent
United States Supreme Court and Ninth Circuit pronouncements regarding the
permissible scope of rational basis review. Defendants cite Heller v. Doe by
Doe, U.S. , 113 8. Ct. 2637 (1993) and United States v. Harding, 971 F.2d
410 (9th Cir. 1992), cert. denied, 113 S. Ct. 1025 (1993), for the proposition
that the government need not create an evidentiary record to show that a
legislative or policy classification at issue is rationally related to a
legitimate government interest.

Heller involved a class of mentally retarded individuals who challenged a
statutory distinction between the mentally retarded and the mentally ill for
purposes of involuntary commitment proceedings. The statute provided that the
burden of proof for involuntary commitment of the mentally [*20] retarded was
“clear and convincing evidence," while the burden of proof for the mentally ill
was "beyond a reasonable doubt.” 113 S. Ct. at 2641. The Heller plaintiffs
argued that these distinctions were irrational and violated the equal protection
clause of the Fourteenth Amendment. The district court granted summary judgment
for the plaintiffs, and the Sixth Circuit affirmed.

In reversing the lower courts and rejecting the plaintiffs’ argument, the
Supreme Court stated that a challenged classification:

"must be upheld against equal protection challenge if there is any reasonably
conceivable state of facts that could provide a rational basis for the
classification" [citations omitted]. A State, moreover, has no obligation to
produce evidence to sustain the rationality of a statutory classification. "[A]
legislative choice is not subject to courtroom factfinding and may be based on
rational speculation unsupported by evidence or empirical data" [citations
omitted]. A statute is presumed constitutional . . . and "the burden is on the
one attacking the legislative arrangement to negative [sic] every conceivable
basis which might support it," [citation [*21] omitted] whether or not the
basis has a foundation in the record.

Id. at 2642-43 (emphasis added); accord, Harding, 971 F.2d at 413-14 (holding
that a legislative distinction between "crack” and powder cocaine was rational
and stating that "’those challenging the legislative judgment must convince the
court that the legislative facts on which the classification is apparently based
could not reasonably be conceived to be true by the governmental decisionmaker’
[citation omitted]").

Defendants argue that, in light of Heller and Harding, the active rational



basis standard, to the extent it purports to require defendants to provide more
than a "presentation of the basis of the policy on the record,” is no longer
valid law. Defs.” Mem. in Supp. of Mot. for. Summ. J. at 11:14-15. What
defendants seem to say is that, as long as they present any justification at all
for their policy, the court may not question this justification but rather must
deem it rational as matter of law.
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Defendants read too much into Heller and Harding. They are correct that these
cases appear to have overruled [*22] Pruitt inasmuch as Pruitt implied that
the burden was on the policymaker to persuade the court that the policy at issue
possesses a rational basis. After Heller and Harding, there can be no question
that the burden is on the person challenging the policy to negate every
conceivable rational basis for the legislative justification. n10 See Heller,

113 S. Ct. at 2643; Harding, 971 F.2d at 413. In addition, Heller and Harding
are also inconsistent with Pruitt to the extent that Pruitt may have required

the government policymaker to submit evidence in support of its policy on
remand. See Heller, 113 S. Ct. at 2643 ("a State . . . has no obligation to
produce evidence to sustain the rationality of a statutory classification");
Harding, 971 F.2d at 412 ("in establishing a statutory classification, one need
not . . . supply empirical evidence to support a rational relationship").

nl0 In fact, contrary to the Ninth Circuit’s conclusion in Pruitt, this has
always been true of the rational basis standard. See, e.g., Vance v. Bradley,
440 U.S. 93, 111 (1979); Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356,
364 (1973).

However, defendants incorrectly conclude that the question whether a
challenged policy is rationally related to a legitimate governmental interest is
therefore always a question of law. Although both the Heller and Harding courts
did state that evidence need not necessarily be proffered in support of the
rationality of a given policy, this proposition cannot reasonably be construed
to mean that, once evidence is proffered, the court has no responsibility under
Rule 56 to analyze whether there is a triable issue of material fact as to the
policy’s rationality. Compare High Tech Gays, 895 F.2d at 574-578 (analyzing
evidence offered regarding the rationality of the Army’s homosexual security
clearance policy in light of the parties’ respective burdens under Rule 56) and
Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869, 876-884 (1985) (holding a
domestic tax preference statute irrational as a matter of law after the parties
had explicitly waived their right to an evidentiary hearing in the state trial
and appellate courts).

Indeed, the Heller Court itself closely examined the record to determine
[*24] whether the defendants’ justifications for the legislation at issue in
that case were in fact rationally based. The Court stated that "even the
standard of rationality as we so often have defined it must find some footing in
the realities of the subject addressed by the legislation.” 113 S. Ct. at 2643.
“That requirement is satisfied here," the Court said, because "Kentucky has
proffered more than adequate justifications for the differences in treatment
between the mentally retarded and the mentally ill." Id. Those justifications



were supported by evidence that: (1) mental retardation is easier to diagnose
than mental illness; (2) it is easier to determine whether the mentally retarded
pose a physical threat to themselves or others than to determine whether the
mentally ill pose the same threat; and (3) the prevailing methods of treatment
for the mentally retarded are much less invasive than those for the mentally
ill. Id. at 2643-46 (citing numerous scientific treatises and studies).
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In addition, for two reasons, Heller and Harding do not disturb Pruitt’s
holding that a court must examine the record [*25] to determine whether the
policymaker’s proffered justifications for its policy are based on impermissible
prejudice. First, the Court in Heller made clear that the rational basis
standard enunciated in that case was the same standard used in Cleburne (the
primary case relied upon by the Ninth Circuit in Pruitt as support for the
active rational basis standard). Heller, 113 S. Ct. at 2643. In applying this
traditional rational basis standard, the Cleburne Court explicitly rejected the
defendant’s proffered justifications for a local ordinance requiring group homes
for the mentally retarded to obtain special use permits, on the ground that the
justifications, which were unsupported by any evidence in the record, were based
on "an irrational prejudice against the mentally retarded."” 473 U.S. at 450.

Second, unlike the instant case, neither Heller nor Harding involved
allegations that the discriminatory laws at issue were irrational because they
were based upon prejudice or bias against a particular class of individuals.
Rather, the plaintiffs in those cases merely alleged that [*26] the
legislative classifications (between the mentally ill and the mentally retarded
in Heller and between crack and powder cocaine in Harding) were irrational in
and of themselves.

In sum, there is no support for defendants’ argument that the court must
accept without question defendants’ proffered bases for the homosexual exclusion
policy without analyzing the relevant evidence and determining whether the
policy is motivated by prejudice against homosexuals. Because the parties are
cross-moving for summary judgment and both have offered evidence in support of
their respective motions, the court must analyze whether each party has met its
respective burdens of production under Rule 56 as to the policy’s rationality or
irrationality under the Heller/Harding standard. If the evidence, construed in
the light most favorable to defendants, shows that there is no reasonably
conceivable rational basis for the homosexual exclusion policy, and the court
cannot conceive of a rational basis (i.e. because it is based solely on
illegitimate prejudice), then plaintiff is entitled to summary judgment.
Alternatively, if the evidence, construed in the light most favorable to
[*27] plaintiff, shows that there is any reasonably conceivable rational basis
for the policy, then defendants are entitled to summary judgment. Finally, if
the evidence creates a disputed issue of material fact as to the policy’s
rationality, then neither party is entitled to summary judgment.

c. The role of the principle of "military deference” in rational basis
analysis.

Before the court turns to the rational basis analysis described above, it
must address defendants’ remaining argument regarding the permissible scope of
rational basis review of laws and policies involving the military. Defendants
contend that, in analyzing the rationality of the homosexual exclusion policy,
the court should accord significant if not complete deference to the



"’considered professional judgment’ of ’appropriate military officials’

regarding the proper composition of the Armed Forces.” Defs.” Mem. in Supp. of
Mot. for Summ. J. at 5:14-16, quoting Goldman v. Weinberger, 475 U.S. 503, 509
(1986). Defendants note that deference to the military’s judgment is

particularly important in this case because the homosexual exclusion policy "is
based upon a series of carefully [*28] considered, professional military

. judgments and almost 50 years of experience by a succession of civilian and
military leaders.” Defs.” Ex. 2 at 56, letter to Ass’t Comptroller Gen’l from
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Ass’t Sect’y of Defense re Dep’t of Defense ("DOD") response to Gen’l Acct’g
Ofc. Rept. on DOD’s homosexual exclusion policy.

The court agrees that judicial review of military regulations "is far more
deferential than constitutional review of similar laws or regulations designed
for civilian society.” Goldman, 475 U.S. at 507. However, as plaintiff points
out, although individual autonomy is not as great within the military community
as it is within the larger civilian community, the essence of individual
constitutional rights nevertheless remain intact. See id. (the "aspects of
military life do not, of course, render entirely nugatory in the military
context the guarantees of the First Amendment"); see also Rostker v. Goldberg,
453 U.S. 57, 70 (1981) ("when [Congress’] decision [to register only males for
potential conscription] is challenged on equal protection grounds, the question
a court must decide is not which alternative [*29] it would have chosen, had
it been the primary decisionmaker, but whether that chosen by Congress denies
equal protection of the laws"). Thus, "simply labeling the legislative decision
‘military’ . . . does not automatically guide a court to the correct
constitutional result.” Id. at 70. In other words, the concept of deference to
the military does not relieve the court of its obligation to examine the
underlying bases for defendants’ policy to determine whether they indeed
withstand rational basis scrutiny. See, e.g., Dubbs v. Central Intell. Agency,
769 F. Supp. 1113, 1116 n.3 (N.D. Cal. 1990) ("deference to Executive Branch
decisions does not require the judiciary to abdicate its authority under Article
III to decide whether or not an individual’s right to equal protection under the
Federal Constitution has been violated") (emphasis in original); Meinhold v.
U.S. Department of Defense, 808 F. Supp. 1455, 1457 (C.D. Cal. 1993), on appeal
("the court cannot merely defer to the 'military judgment"is’the rationale for
the policy - the court must consider the factual basis underlying [*30] the
"military judgment’"). With these general principles in mind, the court now
turns to the question whether defendants’ policy possesses a rational basis.

2. The existence of a rational basis.

“Application of the rational basis standard requires a two-step analysis."
Jackson Water Works v. Public Util. Comm’n, 793 F.2d 1090, 1094 (9th Cir. 1986),
cert. denied, 479 U.S. 1102 (1987). The court’s first task is to determine
whether the policy in question serves a legitimate governmental interest. Id. If
this question is answered in the affirmafive, the court must then proceed to
determine whether the discriminatory policy is rationally related to the
achievement of that legitimate interest. Id.

In support of their summary judgment motion and in opposition to plaintiff’s
motion, defendants argue that their reasons for discharging declared homosexuals
from Navy service, as enunciated in SECNAVINST 1900.9D, are legitimate as a
matter of law. SECNAVINST 1900.9D states as follows:

4. Policy. Homosexuality is incompatible with military service. The presence in



the military environment of persons who engage [*31] in homosexual conduct or
who, by their statements, demonstrate a propensity to engage in homosexual
conduct, seriously impairs the accomplishment of the military mission by
adversely affecting the ability of the Navy and the Marine Corps to maintain
discipline, good order and morale, to foster mutual trust and confidence among
servicemembers, to insure the integrity of the system of rank and command, to
facilitate assignment and worldwide deployment of servicemembers who frequently
must live and work under close conditions affording minimal privacy, to
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recruit and maintain members of the naval service, to maintain the public
acceptability of service in the Navy and Marine Corps and to prevent breaches of
security.

Defs.” Ex. A to Ex. 1, SECNAVINST 1900.9D, @ 4. Defendants argue that the
legitimacy of their interest is apparent from the face of this policy and that
no further judicial inquiry is required to determine rationality.

Nevertheless, as additional support for the legitimacy of their governmental
interest, defendants also offer the declaration of Vice Admiral Ronald Joseph
Zlatoper, Chief of Naval Personnel and Deputy Chief of Naval Operations, n11 who
states that the [*32] Navy’s considerations of maintaining discipline, good
order and morale and fostering mutual trust and confidence among servicemembers
“all pertain to a critical factor in military effectiveness: unit cohesion."

Defs.” Ex. 1, Zlatoper Decl. at P 5. According to Zlatoper, the presence of
homosexuals in the Navy has: —

a direct[,] adverse impact on the ability of military leaders to sustain
[interpersonal] relationships, instill camaraderie, and maintain the cohesion
necessary for a unit to remain a highly effective fighting force. The presence

in units of individuals who engage in, desire to engage in, or intend to engage
in homosexual acts, polarizes units and undermines the ability of a commanding
officer to foster good morale and maintain an effective chain of command.

Id. He also states that homosexuals are "unable to maintain the necessary
respect and trust of subordinates and peers, thereby degrading the individual’s
ability to perform supervisory duties successfully” and jeopardizing the
military’s system of rank and command. Id. at P 6.

nl1 Defendants also offer, inter alia, a number of studies conducted by
various entities and the transcripts of testimony before the Senate Committee on
Armed Services on March 31, 1993 and May 11, 1993. However, much if not all of
this evidence is more harmful to defendants than it is helpful to them, as
discussed below.

Zlatoper further declares that allowing homosexuals in the military threatens
the privacy rights of other servicemembers because:

military personnel of the same sex are forced to share confined sleeping and
dressing areas and shower and toilet facilities on board ships and submarines

and in barracks under circumstances allowing minimal privacy. As with society in
general, servicemembers would regard such exposure to members who might be



sexually attracted to them to be an infringement on the privacy rights of the
majority of our personnel. The effect of this on morale and unit cohesion would
be negative.

Id. at P 7; see also Defs.” Ex. 12, National Defense Authorization Act for

Fiscal Year 1994, Senate Committee on Armed Services Report [To Accompany S.
1298] at 278-84. Finally, Zlatoper claims that "if the military does not

maintain professional standards of discipline which preclude homosexual
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conduct, young men and women will be more reluctant to consider service in the
military . . . . If the public views the military as tolerating homosexual

conduct in the ranks, they may hesitate to recommend or approve military service
by those who look to them for guidance." [*34] Defs.’” Ex. 1, Zlatoper Decl.
at P 8.

Defendants argue that this evidence, particularly when considered in light of
the principle of judicial deference to "professional military judgments,”
establishes that defendants’ purposes are legitimate as a matter of law. Defs.’
Mem. in Supp. of Mot. for Summ. J. at 12:12,

Plaintiff, on the other hand, argues in support of his summary judgment
motion and in opposition to defendants’ motion that defendants’ interests must
be deemed illegitimate as a matter of law because each of the proffered reasons
for the policy are based on prejudice and bias against homosexuals.

In support of this argument, plaintiff offers, inter alia, the following
evidence:

1. Selected portions of the “Report of the Board Appointed to Prepare and Submit
Recommendations to the Secretary of the Navy for the Revision of Policies,
Procedures and Directives Dealing With Homosexuals, 21 December, 1956 - 15
March, 1957" [the Crittenden report];

2. Selected portions of a report prepared by the Defense Personnel Security
Research and Education Center ("PERSEREC") entitled "Nonconforming Sexual
Orientations and Military Suitability," December 1988 [1/9’8§j_lﬂl_S,EREC_rggort];
[*35] and

3. Selected portions of a report prepared by PERSEREC entitled "Preservice
Adjustment of Homosexual and Heterosexual Military Accessions: Implications for
Security Clearance Suitability," January 1989 [1989 PERSEREC report].

The Crittenden report, a study commissioned by DOD itself, states in
pertinent part as follows:

one concept which persists without visible supporting data, but which cannot be
disproved at this time because of the absence of data, is the idea that

homosexual individuals and those who have indulged in homosexual behavior cannot
acceptably serve in the military. As has been mentioned above, there have been
many known instances of individuals who have served honorably and well, despite
being exclusively homosexual . . . .

[Another] concept which persists without sound basis in fact is the idea that
homosexuals necessarily pose a security risk. It is difficult to determine just
how this idea developed, but it seems that it first appeared in . . . the report
of the Hoey Committee. This Committee, however, based its recommendation on "the



opinions of those best qualified to know, namely, the intelligence agencies of
the Government.” However, no intelligence [*36] agency, as far as can be
learned, adduced any factual data before that Committee with which to support
these opinions . . . . Some intelligence officers consider a senior officer
having illicit heterosexual relations with the wife of a junior officer or

enlisted man much more of a security risk than the ordinary homosexual.

Pl.’s Ex. B (emphasis in original).
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The 1988 PERSEREC report, another study commissioned by DOD, indicates that
“the available data all point to the conclusion that preservice background
characterization and subsequent job performance of homosexuals in the military
is satisfactory.” Pl.’s Ex. C at 8. The report goes on to state that:

it has commonly been assumed that the existence of a deep-seated prejudice
against homosexuals as a class would be a barrier to the creation and
development of attitudes that would foster effective cohesive relations . . . .

The intensity of prejudice against homosexuals may be of the same order as the
prejudice against blacks in 1948, when the military was ordered to integrate.

The order to integrate was first met with stout resistance by traditionalists in

the military establishment. Dire consequences were predicted [*37] for
maintaining discipline, building group morale, and achieving military
organizational goals. None of these predictions of doom has come true. Social
science specialists helped develop programs for combating racial discrimination,

so that now the military services are leaders in providing equal opportunity for
black men and women. It would be wise to consider applying the experience of the
past 40 years to the integration of homosexuals . . . .

Most of the issues raised [regarding the effect that admitting declared
homosexuals would have on unit cohesion] reflect traditional anti-homosexual
arguments, [and] are reminiscent of the issues raised when black athletes . . .
were first allowed to participate in professional baseball. [These] concerns are
also reminiscent of the arguments advanced against the 1948 order to desegregate
military establishments, and the later arguments that sought to minimize the

role of women in the Armed Forces . . . .

Those who resist changing the traditional policies support their position with
statements of the negative effects on discipline, morale, and other abstract
values of military life. Buried deep in the supporting conceptual structure is
[*38] the fearful imagery of homosexuals polluting the social environment with
unrestrained and wanton expressions of deviant sexuality. It is as if persons

with nonconforming sexual orientations were always indiscriminately and
aggressively seeking sexual outlets. All the studies conducted on the
psychological adjustment of homosexuals that we have seen lead to contrary
inferences.

Id. at 8-10 (emphasis added).

Finally, the 1989 PERSEREC report, also commissioned by DOD, states that: (1)
in general, homosexuals show "better levels of preservice adjustment than
heterosexuals in areas relating to school behavior”; (2) homosexuals display
“greater [levels of] cognitive ability than heterosexuals”; and (3) "with the
exception of drug and alcohol use, homosexuals resemble those who successfully
adjust to military life more so than those who are discharged for



unsuitability."” P1.’s Ex. D at 2.

As the above discussion indicates, both parties have met their initial
burdens under Rule 56 of coming forward with some evidence in support of their
respective motions. n12 Therefore, the only remaining question is whether,
construing each party’s evidence in the light most favorable to it, either
[*39] party has demonstrated that there is a disputed issue of material fact
sufficient to withstand summary judgment in the opposing party’s favor.
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n12 Although both parties offer evidence that postdates plaintiff’s
discharge, the evidence proffered concerns the same or nearly the same
homosexual exclusion policy at issue in this case. In addition, neither party
has filed formal objections to the opposing party’s evidence.

At the outset, the court notes that, under the Supreme Court’s decisions in
Palmore, 466 U.S. 429, and Cleburne, 473 U.S. 432, followed by the Ninth Circuit
in Pruitt, 963 F.2d 1160, policies based on or motivated by the prejudice of one
group towards another do not further any conceivable legitimate government
interest and must be deemed irrational as a matter of law. In Palmore, the Court
addressed the question whether a state court’s order divesting a mother of the
custody of her infant, [*40] based on social disapproval of her marriage to
a person of another race, violated equal protection. In striking down the order,
the Court stated: "the Constitution cannot control such prejudices but neither
can it tolerate them. Private biases may be outside the reach of the law, but
the law cannot, directly or indirectly, give them effect.” 466 U.S. at 433.

One year later, in Cleburne, the Court struck down as violative of equal
protection a local zoning ordinance requiring special use permits for group
homes for the mentally retarded. The Court rejected each of the defendant’s
asserted purposes for the ordinance, including an alleged concern with the
negative attitudes of neighboring property owners, as based on mere "irrational
prejudice against the mentally retarded.” 473 U.S. at 450. Relying on Palmore,
the Court stated that "mere negative attitudes, or fear, unsubstantiated by
factors which are properly cognizable in a zoning proceeding, are not
permissible bases for treating a home for the mentally retarded differently from
apartment houses, multiple dwellings and the like." Id. at 448. [*41] The
Court also rejected the defendant’s argument that the ordinance was designed to
protect the mentally retarded from junior high school students across the street
who might harass them. The Court stated that "denying a permit based on such
vague, undifferentiated fears is again permitting some portion of the community
to validate what would otherwise be an equal protection violation." Id. at 449.

Defendants argue, however, that unlike defendants in Palmore and Cleburne,
they "do not rely on prejudice or bias as a basis for the policy"; rather,
defendants say, the record "sets forth several bases for the military’s policy,
including the promotion of such goals as cohesion within military units and the
protection of the privacy interests of service-members." Defs.” Opp’n at 6:6-10.
Defendants further contend that "plaintiff’s motion sets forth little more than
conclusory criticisms of the policy and fails to demonstrate that [there is] no
rational basis for the policy."” Id. at 5:21-6:1.



The court is not persuaded by defendants’ argument. Plaintiff’s evidence at
the very least raises an inference that the homosexual exclusion policy [*42]
is based solely on prejudice and bias against homosexuals. Defendants’ evidence
fails to controvert the inferences of prejudice and bias that must be drawn from
plaintiff’s evidence. To the contrary, for the reasons explained in detail
below, defendants’ evidence supports if not confirms the conclusion that the
policy both effectuates and is solely motivated by prejudice against
homosexuals. Moreover, for reasons also explained below, the court cannot
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conceive of any legitimate basis for the policy.

First, with the possible exception of the security risk rationale (see
infra), all of the reasons asserted by defendants as the bases for their policy
are prejudicial on their face. Even assuming that homosexuals threaten "unit
cohesion,” the integrity of the system of rank and command, recruiting of Navy
servicemembers, protection of heterosexual servicemembers’ privacy rights and
"public acceptability" of Navy service, such threats can only conceivably arise
from: (1) heterosexual dislike of homosexuals for moral or other reasons; (2)
heterosexuals’ apparent fear that they will be victimized, threatened or
harassed by homosexuals; and/or (3) the notion that homosexuals are uniquely
[*43] incapable of controlling their sexual desires. These rationales are
directly analogous to the state court’s concern with social disapproval of
interracial marriages in Palmore and the city’s concern with the "negative
attitudes" of property owners towards the mentally retarded in Cleburne, both of
which were invalidated as based on illegitimate prejudice.

Furthermore, even assuming the rationales are not based on patently
prejudicial notions regarding homosexuals as a class, the fact that the notions
are unsupported by defendants’ own evidence mandates an inference that they have
no legitimate basis in fact and are therefore based on prejudice. See Cleburne,
473 U.S. at 449-50 (rejecting the city’s proffered bases for its ordinance as
prejudicial after concluding that they had no legitimate factual basis). For
example, the 1988 PERSEREC report (Defs.’ Ex. 8 at 31) states that "it is as if
persons with nonconforming sexual orientations were always indiscriminately and
aggressively seeking sexual outlets. All the studies conducted . . . lead to
contrary inferences . . . . In one carefully conducted study, homosexuals
actually demonstrated [*44] a lower level of sexual interest than
heterosexuals. . . . In fact, the manifold criteria that govern sexual interest
are identical for homosexuals and heterosexuals, save for only one criterion:
the gender of the sexual partner"). n13

nl3 Not only does defendants’ evidence fail to support the underlying
reasons why homosexuals allegedly pose a threat to military effectiveness, but
it also does not support the existence of the threat itself. For example,
section 10 of SECNAVINST 1900.9D provides that "nothing in this instruction
precludes retention of a member . . . for a limited period of time in the
interests of national security when authorized by the Secretary of the Navy."
Defs.” Ex. A to Ex. 1, SECNAVINST 1900.9D at @ 10. The provision supports only
one inference: that the threats homosexuals pose to unit cohesion, recruiting,
privacy, etc. are hypothetical, for if such threats actually existed, defendants
would not seek to retain homosexuals "in the interests of national security”
(for example, in time of war) when unit cohesion and other similar concerns
would presumably be most critical, but rather would more actively seek to
discharge them.



Defendants’ proffered bases for the homosexual exclusion policy are
undermined in other respects by SECNAVINST 1900.9D itself. For example,
defendants concede that, under this instruction, homosexuals may serve in the
Navy provided that they do not reveal their sexual orientation to others.
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Apparently, as long as heterosexual servicemembers or recruits know only that
some servicemembers might be homosexual, but do not know exactly who is
homosexual, they do not object to working, showering and living with
homosexuals. However, once heterosexual servicemembers or recruits learn that a
particular member is homosexual (or that homosexuals are generally permitted to
serve openly in the Navy), unit cohesion, recruiting, and privacy are suddenly
threatened. The only inference to be drawn from the instruction’s failure to

reach undeclared homosexuals is that the threats to military effectiveness posed
by homosexuals, assuming such threats actually exist, arise solely from
heterosexuals’ adverse reactions to the presence of known homosexuals in the
Navy, and not from the behavior of homosexuals themselves. Given this, the court
cannot conceive how the policy cannot be motivated by prejudice. [*46]

Defendants’ security risk rationale likewise cannot stand, for two reasons.
First, defendants fail to offer any evidence contradicting plaintiff’s evidence
that homosexuals do not present a security risk to the Navy. n14 Second, the
rationale cannot conceivably be legitimate, because the only possible threat
homosexuals could pose to military security (i.e. that undeclared homosexuals
might be "discovered” and blackmailed) could be obviated by repealing the very
policy that the threat allegedly justifies (i.e. by allowing homosexuals to
serve openly in the military). In the absence of any conceivable legitimate
basis for the security risk rationale, the court can only infer that this, too,
is based on prejudice.

nl4 As previously indicated, it is true that under Heller a policymaker need
not offer evidence that its policy is rational. Nevertheless, a policymaker’s
failure to offer evidence is relevant to the court’s analysis, for if: (1) the
opposing party produces evidence tending to establish that the policy is
irrational; (2) the policymaker offers no evidence tending to negate the
opposing party’s claim; and (3) the court cannot conceive of any set of facts
which would support a finding that the policy is rational, then summary judgment
must be granted in the opposing party’s favor. See Celotex, 477 U.S. at 323-24;
Heller, 113 S. Ct. at 2642-43.

In fact, portions of defendants’ evidence can only be construed as providing
direct support for the conclusion that the policy is based on prejudice. In
particular, in his testimony before the Senate Armed Services Committee during a
hearing held May 11, 1993 to discuss whether to amend the military’s homosexual
exclusion policy, retired General Norman Schwartzkopf nearly admitted that the
basis for the policy is prejudice against homosexuals. He stated:

whether we like it or not, in my years of military service, I have experienced



the fact that introduction of an open homosexual into a small unit immediately
polarizes that unit and destroys the very bonding that is so important for the
unit’s survival in time of war. For whatever reason, the organization is divided
into a majority who oppose, a small minority who approve, and other groups who
either do not care or just wish the problem would go away, and I do not find

this surprising, given the divisiveness that I have encountered in our Nation in
the past year. The attitudes of our servicemen and women simply reflect, in my
opinion, the attitudes that I have encountered in the American people.



PAGE 19
1993 U.S. Dist. LEXIS 12102, *47

Defs.” Ex. 3 at 13:16-14:3. [*48] General Schwartzkopf further testified
that:

many who advocate lifting the ban on homosexuals in the military blithely say we
can overcome all of the problems . . . by ordering . . . military leaders at all
levels to "institute training for all personnel on the acceptance of homosexuals
..., even when a large number of the leaders and troops have clearly stated
that "they oppose allowing homosexuals in the military" and "believe gays
serving openly in the military would be very disruptive to discipline."”

The military establishment is not fragile, but in my mind such actions would be
seriously overloading their plate. They will faithfully try [to] execute the
orders of their civilian leaders, but their hearts simply will not be in it. To

me, they will be just like many of the Iraqi troops who sat in the deserts of
Kuwait forced to execute orders they did not believe in.

What about our troops’ rights? Are we really ready to do this to the men and
women of our armed forces and to risk a possible decrease in our Nation’s
ability to defend itself simply to force our servicemen and women to accept a
lifestyle of a very well-organized, well-financed, and very vocal, but what
[*49] turns out to be a very small minority of our society? I personally
sincerely hope not.

Id. at 16:21-17:18 (emphasis added). n15

nl5 Although defendants’ evidence doubtless speaks for itself, the court
also takes judicial notice of the fact of President Clinton’s July 19, 1993
speech made in support of the recently revised homosexual exclusion policy.
President Clinton stated:

clearly the American people are deeply divided on this issue, with most military
people opposed to lifting the ban because of the feared impact on unit cohesion,
rooted in disapproval of homosexual lifestyles, and a fear of invasion of
privacy of heterosexual soldiers . . . .

Those who oppose lifting the ban are clearly focused not on the conduct of
individual gay service members but on how non-gay service members feel about
gays in general and, in particular, those in military service.

“Clinton: Policy on Gays in Military ’Sensible Balance’," The Washington Post,
July 20, 1993 (emphasis added).



Under the Supreme Court’s [*50] rulings in Palmore and Cleburne, the
court may not, consistent with the Constitution’s guarantee of equal protection
of the laws to all citizens, give effect to such illegitimate fears and biases
reflected in government policy, whether military or civilian. Palmore, 466 U.S.
at 433; Cleburne, 473 U.S. at 450; U.S. Const. amends. V, XIV.

Taking a slightly different tack, however, defendants also argue that their
policy is not based on unconstitutional prejudice because it is exclusively
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designed to further the Navy’s interest in preventing homosexual conduct, which
plaintiff concedes is a legitimate government interest under current decisional

law. "’In determining the composition of the Armed Forces,’”" say defendants, the
Navy "’does not have to take the risk that an admitted homosexual will not

commit homosexual acts which may be detrimental to its assigned mission.’”
Defs.” Mem. in Supp. of Mot. for Summ. J. at 14:16-19, quoting Ben-Shalom v.
Marsh, 881 F.2d 454, 460-61 (7th Cir. 1989), cert. denied, 494 U.S. 1004 (1990).
By equating [*51] persons who have declared that they are homosexual with
persons who have a "propensity" to engage in prohibited homosexual conduct, see
Defs.” Ex. A to Ex. 1, SECNAVINST 1900.9D, @@ 4 and 5(a), defendants contend,
they are simply acting to prevent the risk that such conduct will occur.

Again, defendants’ own evidence does not support their argument. For example,
during a March 31, 1993 hearing before the Senate Armed Services Committee on
whether Congress should alter the military’s homosexual exclusion policy, the
following exchange occurred between Senator Levin and Dr. David H. Marlowe,
Chief of the Department of Military Psychiatry:

Senator Levin: . . . do you believe a large amount of antipathy among the troops
against homosexuals serving is based on rational grounds of the likelihood of
homosexual behavior or is based on prejudice?

Dr. Marlowe: I believe a significant part of it is based on prejudice.

Defs.” Ex. 6, Senate Committee on Armed Services, "Hearing to Receive Testimony
on the Military Policy Concerning the Service of Gay Men and Lesbians in the
Armed Forces: the Role of Unit Cohesion in Developing Combat Effectiveness,"
March 31, 1993, at 184:3-8.

Defendants’ [*52] argument that their policy is designed to prevent
impermissible homosexual conduct is also undermined by the failure of SECNAVINST
1900.9D to reach undeclared homosexuals. This failure leaves defendants in the
untenable position of asserting that an undetected homosexual has no propensity
to engage in homosexual acts and presents no risk of undermining the military
mission by engaging in prohibited homosexual conduct, while a declared
homosexual does have such a propensity and does present such a risk. The
distinction is not only facially illogical, but also unsupported by any
evidence. n16

n16 Indeed, as previously indicated, defendants’ evidence shows that
homosexuals, whether declared or undeclared, do not present an unusual risk of
engaging in prohibited conduct. See, e.g., Defs.” Ex. 8, 1988 PERSEREC report at
31; see also "Clinton: Policy on Gays in Military ’Sensible Balance,’"
Washington Post, July 20, 1993, quoting President Clinton’s July 19, 1993 speech
on homosexuals in the military ("’there is no study showing [homosexuals] to be



less capable or more prone to misconduct than heterosexual soldiers. Indeed, all
the information we have indicates that they are not less capable or more prone
to misbehavior’").
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SECNAVINST 1900.9D makes other patently illogical distinctions that weaken
defendants’ position. For example, section 7(b)(1) provides that a servicemember
will not be discharged even if he or she has engaged in prohibited homosexual
conduct, if a finding is made, among others, that such conduct "is a departure
from the member’s usual and customary behavior" and "is unlikely to recur."
Defs.” Ex. A to Ex. 1, SECNAVINST 1900.9D, @ 7(b)(1). This tends to show that
the homosexual exclusion policy is not aimed solely at preventing prohibited
conduct, for if homosexual conduct were as significant a concern as defendants
contend, they certainly would not take the risk that someone who has proven his
or her inability to comply with the Navy’s code of conduct would not do so
again. Section 7(b)(1) of the instruction also illustrates that a declared
homosexual who has not engaged in any prohibited conduct is deemed to present an
intolerable risk of disruption, but someone who has violated the code of
conduct, yet insists he or she is not homosexual, is deemed not to present such
a risk.

Even under the rational basis standard, the court cannot give effect to such
illogical and factually unsupported [*54] distinctions made by legislative
classifications. See Cleburne, 473 U.S. at 449-50. In Cleburne, the city
attempted to justify its ordinance requiring a special use permit for a group
home for the mentally retarded by arguing that: (1) the home would be located on
a flood plain and would present a fire hazard; (2) the mentally retarded might
take actions for which the city would have legal responsibility; (3) the
mentally retarded would be unable to live in crowded conditions; and (4) the
home would lead to overcrowding in the area. The Court rejected all of these
proffered rationales for the ordinance on grounds that they made invidious and
illogical distinctions which were unsupported by any evidence in the record
between group homes for the mentally retarded and other similar high density
land uses allowed without permit, such as fraternity, sorority, apartment and
boarding houses, dormitories, nursing homes, and hospitals. Id. Because of these
anomalies and inconsistencies, the Court concluded that "requiring a permit in
this case appears to us to rest on an irrational prejudice against the mentally
retarded." Id. at 450. [*55] Likewise, here, the unsupported distinction
between declared and undeclared homosexuals leads to the inescapable inference
that the homosexual exclusion policy rests solely on prejudice against
homosexuals.

Moreover, even assuming that defendants’ policy is logically designed to
prevent prohibited conduct, it still draws an impermissible classification, for
it singles out homosexuals for discharge absent any evidence of prohibited
conduct, while heterosexuals are not discharged until prohibited conduct has
occurred and been proven. This, too, is compelling evidence that defendants’
policy is motivated by prejudice. n17 Cf. Robinson v. California, 370 U.S. 660,
665-66 (1962) (holding that a California statute that made the status of
narcotic addiction a criminal offense, even absent proof of actual use,
possession, purchase or sale of narcotics, violated the Eighth Amendment).



nl17 In fact, the homosexual exclusion policy is indistinguishable from a
patently unconstitutional hypothetical policy providing that ethnic minorities
must be excluded from military service because they have a "propensity" to
engage in theft, although nonminority service members are not excluded unless
and until they engage in theft. Surely defendants would not attempt to defend
the constitutionality of such a policy; likewise, they cannot defend the
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policy at issue in this case. Cf. United States v. Brignoni-Ponce, 422 U.S. 873,
883 (1975) (holding that the Fourth Amendment prohibits immigration officials
from stopping a vehicle near the Mexican border to question its occupants about
their immigration status when the only ground for suspicion is their apparent
Hispanic ancestry).

In sum, defendants’ rationales for the homosexual exclusion policy and the
evidence offered in support of those rationales supports, rather than
undermines, plaintiff’s argument and evidence that the policy is not based on
any legitimate government interest.

In addition, the record does not establish, and the court cannot conceive of,
any other legitimate basis for the policy. Both plaintiff’s and defendants’
evidence shows that the policy is not based on a perception that homosexuals are
incapable of performing adequately in the military. Indeed, defendants’ evidence
tends to show that homosexuals are more than capable of acceptable military
performance. For example, a June 1992 General Accounting Office report entitled
"Defense Force Management: DOD’s Policy on Homosexuality"” (“"the GAO report”)
declares that "DOD officials do not contend that homosexuals cannot or do not
perform as well on the job as heterosexuals; in fact, in some cases commanders
have noted that homosexuals are extremely good performers.” n18 Defs.’ Ex. 2 at
27. In addition, a July 1990 memorandum issued by the Navy to all commanders,
commanding officers, and officers in charge stated that: "experience has .
[¥*57] .. shown that the stereotypical homosexual female in the Navy is
hardworking, career-oriented, willing to put in long hours on the job and among
the command’s top professionals.” Defs.” Ex. 10 at 3. Defendants point out that
this statement was made in an attempt to explain why female homosexuals are not
as easily detected as male homosexuals. Nevertheless, the statement also serves
as an admission that homosexuals may serve ably in the military, which further
undermines defendants’ position that the policy is not based, in whole or in
part, on prejudice against homosexuals.

n18 Although this report is no doubt offered to establish on the record
DOD’s comments on those aspects of the report with which it did not agree (see
Defs.” Ex. 2, GAO report at 56-77), DOD did not object to that portion of the
report discussed herein.

Defendants’ lengthy attempt to demonstrate the unreliability of plaintiff’s
evidence also fails to provide any support for the policy. For example,
defendants note that passages in the Crittenden [*58] report quoted by



plaintiff are taken out of context and el Eev}(e'a(ﬁ% tl)-ASOlCUO%j%CtiVC was to

“rid the Navy of habitual homosexuals" ang As'lprewdtea deterrent to homosexual
activity." Defs.” Opp’n at 9:1-2. However, the fact that the report’s overall
purpose was to examine how homosexuals should be discharged from the Navy (not
whether they should be discharged) does not render the statements made in the
report any less probative.
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Defendants make similar comments with regard to plaintiff’s use of the 1988
PERSEREC report. For instance, defendants say that plaintiff fails to quote a
passage from the report stating that job performance of homosexuals may not be
as important to military organization as “’the effects of homosexuals . . . on
that important but ephemeral quality: group cohesion’” and that future studies
would have to be conducted on the latter subject. Defs.” Opp’n at 10:8-10,
quoting Defs.” Ex. 8 at 33. But the fact that the study concluded that
homosexuals may have an adverse impact on group cohesion is inconsequential:
even if it were proven that the presence of homosexuals adversely affects
military life or performance, that fact would not obviate the central [*59]
constitutional problem that the cause of the adverse impact is prejudice against
homosexuals.

Defendants also note that the 1988 PERSEREC report was rejected by DOD
because its authors exceeded the scope of their assigned study (i.e. "the nexus,
if any, between homosexuality and security clearances for DOD civilian employees
and government contractors”). Defs.” Opp’n at 10 n.9 (emphasis in original).
This argument is also unpersuasive: the fact that the report’s authors exceeded
their mission does not undermine their conclusions. A similar analysis defeats
defendants’ remaining objections to the other evidence in the record.

Finally, none of the authorities cited by defendants enable the court to
uphold the policy, for none involve the same legal issues and factual
circumstances present here. Beller v. Middendorf, 632 F.2d 788 (9th Cir. 1980),
cited repeatedly by defendants, is distinguishable from this case on several
grounds. First, Beller involved a substantive due process challenge to the
Navy’s homosexual exclusion policy, and therefore "did not deal with
discrimination as such, or with the requisite level of justification for
discrimination.” [*60] Pruitt, 963 F.2d at 1165. Second, unlike the instant
case, the servicepersons in Beller were discharged for having engaged in
homosexual conduct, not simply for having declared their status as homosexuals.
Finally, "to the degree that Beller . . . rested on prejudice of others against
homosexuals themselves, n19 rather than on disapproval of specific acts of
criminal conduct, its reasoning is undercut by the Supreme Court’s decisions in
Palmore [and] Cleburne.” n20 Pruitt, 963 F.2d at 1165.

n19 See Beller, 632 F.2d at 811-812 ("the Navy could conclude that a
substantial number of naval personnel have feelings regarding homosexuality,
based upon moral precepts recognized by many in our society as legitimate, which
would create tensions and hostilities, and that these feelings might undermine
the ability of a homosexual to command the respect necessary to perform
supervisory duties").

n20 "Similar weaknesses inhere in Hathaway v. Sect’y of the Army, 641 F.2d
1376 (9th Cir. 1981)," cert. denied, 454 U.S. 864 (1981), another case involving



homosexual conduct. Pruitt, 963 F.2dT1'i'6FS r\ﬂ-' ﬁi'.ll-zll:_fnt'ﬁ‘f:)irL1J ﬁgthaway challenged
his court martial conviction for sodomy ungas'HENG 135 Mf the Uniform Code of
Muilitary Justice on several constitutional grounds, including Fifth Amendment
equal protection. As the Ninth Circuit in Pruitt observed:

in rejecting the equal protection argument, [the] Hathaway [court] relied on the
same justifications accepted in Beller, including those arising from prejudice
of other servicemembers or potential recruits against homosexuals . . . . Much
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of the same can be said of the other cases . . . that rely on Beller to support

the rationality of blanket discrimination by the armed forces against

homosexuals. See Dronenburg v. Zech, 741 F.2d 1388 (D.C. [Cir.] 1984); Rich v.
Secretary of the Army, 735 F.2d 1220 (10th Cir. 1984). These cases involved
homosexual conduct, and essentially adopted Beller in finding the discrimination
justified.

Pruitt, 963 F.2d at 1165 n.4.

Schowengerdt v. United States, 944 F.2d 483 (9th Cir. 1991), cert. denied,
112 §. Ct. 1514 (1992), the only other Ninth Circuit case relied on by
defendants, is also distinguishable. In that case, the plaintiff was discharged
from the Navy Reserve after an office search revealed evidence indicating that
he was bisexual. The plaintiff then challenged the Navy’s discharge policy on
Fifth Amendment due process and other grounds. The district court granted
summary judgment in favor of defendants on all of plaintiff’s claims, and the
Ninth Circuit affirmed. However, in so doing, the Ninth Circuit explicitly
stated that it was not addressing the question whether the Navy’s policy
violated equal protection, noting that "an equal protection objection to the
Navy’s discharge policy is not the same as a substantive due process objection."”
n21 Id. at 490 n.8.

n21 The court is also not persuaded by the reasoning of the Seventh Circuit
in Ben-Shalom, 881 F.2d 454 and the Federal Circuit in Woodward v. United
States, 871 F.2d 1068 (Fed. Cir. 1989), cert. denied, 494 U.S. 1003 (1990), both
of which upheld the military’s homosexual exclusion policy against an equal
protection challenge even absent any prohibited homosexual conduct. Both courts
indiscriminately equated homosexual status with conduct and neither court
considered the prejudice argument raised by plaintiff herein.

Nor does the principle of deference to the military require a finding that
defendants’ policy is constitutional. Defendants’ "considered professional
judgment,” no matter how important, cannot outweigh the Fifth Amendment’s
guarantee of equal protection of the laws to all citizens. See Goldman, 475 U.S.
at 507 (the "aspects of military life do not render entirely nugatory in the
military context" the guarantees of the Constitution). No governmental entity,
even the military, can enact and enforce prejudicial policies without doing
violence to this guarantee. As the court in Palmore stated, the "Constitution
cannot control . . . prejudices but neither can it tolerate them. Private biases



may be outside the reach of the law, bubtfe AW Iclérli:nol-t‘,%'f%escgy or indirectly,

give them effect.” 466 U.S. at 433. To devamHieumiticity in this case would
be to unconstitutionally give effect to the "private biases," prejudices and

fears of those who support the homosexual exclusion policy. See id.; Cleburne,
473 U.S. at 450.

For the foregoing reasons, the court concludes that, even drawing [*63]
all reasonable inferences from the evidence in defendants’ favor, plaintiff
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has met his burden of demonstrating that the homosexual exclusion policy cannot
conceivably be based on any government interest other than illegitimate

prejudice and that it is therefore irrational as a matter of law. Accordingly,
defendants’ summary judgment motion must be denied and plaintiff’s motion must
be granted as to the equal protection claim.

B. First Amendment Claim.

Plaintiff also moves for summary judgment on his one remaining claim, which
rests on the free speech clause of the First Amendment. n22 Although plaintiff
acknowledges that under Pruitt a servicemember’s admission that he or she is
homosexual is simply "evidence of status" and does not constitute protected
speech, he argues that "status qua status" is protected by the First Amendment’s
free speech clause. Pl.’s Mem. in Supp. of Mot. for Summ. J. at 13:34.
Plaintiff contends that defendants’ policy punishes homosexuals for their status
by punishing them for their homosexual thoughts, feelings, emotions and desires.

n22 Defendants did not move for summary judgment on plaintiff’s First
Amendment claim because they concluded that this claim was no longer viable in
light of the Ninth Circuit’s remand order in this case. That order provides in
pertinent part: “the order dismissing Dahl’s complaint is reversed and remanded.
Pruitt v. Cheney, No. 87-5914, slip op. at 11295 (9th Cir. Aug. 19, 1991)."
While the court is also doubtful that plaintiff’s First Amendment claim remains
viable given the Ninth Circuit’s citation to Pruitt, which rejected a similar
free speech claim, it nevertheless reaches the merits of plaintiff’s claim in an
exercise of caution.

Although plaintiff cites five cases for the proposition that status is
protected by the First Amendment, none provide adequate support for plaintiff’s
position. Three of the cases concern freedom of religion rather than of speech.
See Reynolds v. United States, 98 U.S. 145 (1978); Torcaso v. Watkins, 367 U.S.
488 (1961); McDaniel v. Paty, 435 U.S. 618 (1978). The other three cases,
Stanley, 394 U.S. at 565-66, Paris Adult Theatre I, 413 U.S. at 67, 93 and
Jacobson, 112 S. Ct. at 1542, although providing authority for the general
proposition that a person’s thoughts, feelings and desires are protected under
the First Amendment, do not support the specific proposition that homosexual
status is protected by the free speech clause of the First Amendment. While
plaintiff’s argument is intriguing, without further direction from the higher
courts, this court is unwilling to expand the reach of First Amendment
jurisprudence so far. Accordingly, plaintiff’s summary judgment motion must
[¥65] be denied as to the First Amendment claim.



IV. CONCLUSION. THE WHITE HOUSE
WASHINGTON

For the foregoing reasons, IT IS ORDERED:
1. That defendants’ motion for summary judgment is DENIED;

2. That plaintiff’s motion for summary judgment is GRANTED as to plaintiff’s
seventh claim for relief (equal protection) and is in all other respects
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DENIED;
3. That plaintiff is entitled to judgment against defendants, as follows:

a. For an order requiring defendants to reinstate him into the United States
Navy and to restore to him all rights, honors and privileges of that status;

b. For an order requiring defendants to strike, delete, remove and expunge
all record of plaintiff’s sexual orientation and his statements regarding same
from any and all of plaintiff’s records in defendants’ possession;

c. For an order enjoining defendants from taking any adverse action against

plaintiff by reason of his homosexual status or on account of statements of his
homosexual orientation;

d. For an order enjoining defendants from taking any action against plaintiff
based on the purported authority of directives or regulations mandating
separation from Navy service by reason of homosexual status or on account of
statements of homosexual [*66] orientation;

e. For a declaration that defendants’ action in separating plaintiff from
Navy service based solely on his declaration of homosexual orientation is
unconstitutional;

f. For a declaration that SECNAVINST 1900.9D or any other directive or
regulation mandating separation from service by reason of homosexual status or
on account of statements of homosexual orientation is unconstitutional; and

g. For costs of suit;

4. That the final pretrial conference and trial dates currently set in this
case are VACATED.

IT IS SO ORDERED.
DATED: August 30, 1993
Milton L. Schwartz

UNITED STATES DISTRICT JUDGE
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WASHINGTON

Bruce --

After you left the gays-in-the-
military meeting, we discussed the
hypotheticals. I mentioned the
point to Jamie about not including
the sentence re: calling in somebody
to discuss gay bars, etc. She said
that the last sentence in those
hypotheticals is essential to get
the JCS concurrence in the hypos,
but that, if any hypothetical
bothers us, she’d be happy to delete
the whole hypothetical.

I don’t think that any of the hypos
should be deleted, but I wanted to
flag the issue for you. The two
hypos that have gratuitous "advice"
are #3 and #5. Also, it seems to me
that #2 doesn’t leave enough
discretion for the commander not to
take any action (because it says
that the commander "should" follow
up) . Still, it’s probably better to
include these than to delete them.
Let me know if you disagree.

The other hypos are in tab 15 of the
notebook that you have.

-- Cliff

§/5\{/J’;;C{~
THE WHITE HOUSE \797/4 z‘ﬁ7




2. Situation: A chief petty officer (CPO) observes two male junior enlisted sailors walking and
holding hands while off-duty and on liberty. The sailors are wearing civilian clothes and are in an
isolated wooded public park and, except for the CPO, they are alone. He reports the incident to
the commanding officer (CO) and adds that he is surprised to find out they appear to be
homosexuals. He asks the CO what he proposes to do about the incident. The CO decides he will
call the two sailors into his office, separately, and ask them about the CPO's observations.

Issue: Was the CO's action appropriate? If not, what action should he have taken?

Proposed Resolution: The CPO's observation of the two enlisted sailors walking and
holding hands in the park constitutes credible information of homosexual conduct if the CPO is
someone the CO otherwise trusts and believes. The two sailors' hand-holding in these _ -
circumstances indicates a homosexual act and therefore the commanding ofﬁcer<§’hgqlafollow-up
and inquire further. Probably, the extent of the inquiry will be two confidential one-on-one
conferences between the CO and the two sailors to inquire into the incident.

Before the sailors are asked to discuss or explain the incident, the CO will advise them of
the military's policy on homosexual conduct. Should they decline to discuss the matter, the
questioning should stop. At that point, the CO may consider other relevant information and decide
whether to initiate administrative separation actions based on the information he possesses.



3. Simation: An Air Force sergeant has been observed entering, leaving, and generally "hanging
around” a downtown gay bar. The commander is notified of the observations but isn't sure what
action, if any, she should take.

Issues: What should the commander do? Can the commander administratively discharge
the sergeant for going to a gay bar? Should she conduct a commander's inquiry?

Proposed Resolution: Given the absence of any information, credible or otherwise, of the
occurrence of either a crime or otherwise proscribed conduct, the commander should not begin an
inquiry into this matter. Going to a gay bar is not a crime, nor does it, in itself, constitute a
"nonverbal statement” by the sergeant that he is a homosexual. A commander may begin an
inquiry, however, if a member engages in behavior that a reasonable person would believe is
intended to convey the statement that the member is a homosexual or bisexual. The commander in
this case may wish to point out to her subordinate thathis favorite club is known to be an
establishment catering to homosexuals.



5. Situation: A metropolitan area publication, oriented to the activities and interests of the area's
homosexual community, prints a story under the headline, “Gays in Government," purporting to
list government workers believed to be homosexuals. The story contains the names of two
enlisted soldiers stationed at a nearby military installation. The soldiers' company commander
receives an anonymous letter containing a copy of the article "Gays in Government" and after
reading it wonders whether he should conduct an inquiry into the matter or begin administrative
separation action on the two soldiers for homosexuality. He has never before seen a copy of the
publication that printed the article and the story gives no supporting documentation for why any of
the individuals listed were believed to be homosexual.

-

Issue: What action should the unit commander take in regard to the purported "outing" of
the two enlisted soldiers?

Proposed Resolution: The commander should not initiate any inquiry based on the article.
The article purports to identify the two soldiers as homosexuals, but does not allege any criminal
or otherwise proscribed homosexual conduct. A commander should begin an inquiry only if he
" has credible information indicating proscribed homosexual conduct.

The commander should call the two soldiers into his office separately and advise them that
he is aware of the article and remind the soldiers of the DoD policy regarding homosexuality. He
should advise them that he is conducting no further inquiry into the matter at this time and will
consider the matter closed, unless he receives credible information of proscribed homosexual
conduct.
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THE WHITE HOUSE
WASHINGTON

September 20, 1993
MEMORANDUM FOR THE PRESIDENT

FROM: BERNARD W. NUSSBAUM Y;d
COUNSEL TO THE PRESIDENT

CLIFFORD M. SLoaN (M=
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: New York Times editorial and op/e

piece re: Nunn legislation on gays-
in-the-military

At George Stephanopoulos’ request, we have analyzed each of the
criticisms in the New York Times editorial and op/ed piece.
Despite the criticisms raised in these articles, nothing in the
Nunn legislation will prevent implementation of any aspect of the
July 19 policy.

I. The New York Times editorial

A copy of the September 19, 1993 editorial is attached.

Here are the specific points discussed in the editorial:

1. "[T]he Senate tepidly endorsed Mr. Clinton’s order to stop
asking all recruits about homosexualit but stressed that the

Secretary of Defense could reinstate the questioning at any
time."

* The Nunn legislation includes a sense of Congress
resolution specifying that the "don’t ask" policy should be
continued. It also specifies that the Secretary of Defense may
reinstate questioning if he determines it necessary to do so.
Under our July 19 policy, the questioning could be resumed as a
matter of Executive Branch action. The Nunn legislation thus
does not change the situation with regard to the "don’t ask"
policy.

2. "The Senate report also expressed concern that the
Administration’s plan to tamp down overzealous investigations
might go too far; it emphasized that commanders still retain
discretion to initiate investigations as they deem necessary."

* The Senate legislation is silent on investigations.
Although the Senate Report expresses some concern about issues
raised by application of the guidelines, the Report’s bottom line



is that "[t]he committee . . . received assurances from the
Department of Defense that the investigative guidance would be
implemented in a manner that would provide commanders with the
discretion they need to maintain good order and discipline.® DOD
intends to exercise its discretion in a manner that is completely
consistent with the July 19 policy.

3, "The Administration has told commanders to investigate sexual
conduct violations in ‘an even-handed manner,’ but the Senate
made no mention of equal treatment and focused instead_on
homosexual conduct."

* The legislative silence on even-handedness will not affect
DOD’s implementation of the July 19 policy. DOD plans to
investigate sexual conduct violations in an even-handed manner.

4. "The whole purpose of the Senate bill is to exclude
homosexuals because that would create an ‘unacceptable risk’ to
morale, discipline, and unit cohesion,"

* The Nunn legislation includes a legislative finding about
"ynacceptable risk." ("The-presence~in the armed forces of
persons who demonstrate @ propensity~or intent to engage in
homosexual acts would create an unacceptable risk to the armed
forces’ high standards of morale, good order, and discipline, and
unit cohesion that are the essence of military capability.")
Although the "unacceptable risk" language is not found in the
July 19 policy, the lggis¥5f¥§‘ finding is restricted to
individuals with "a propensitxjor intent to engage in homosexual
acts" -- which is a basis for exclusion under the July 19 policy.
(DOD advises that thé legislative finding is consistent with DOD

testimony explaining the new policy).

5. "[Tihe Administration, eager to get beyond a losing fight, has
capitulated with a false statement that Mr., Nunn’s language is
/fully consistent’ with its own July 19 policy."

* Nothing in the Nunn legislation will prevent
implementation of any aspect of the July 19 policy. The
statement about the consistency of the Nunn legislation,
moreover, is not a new development or ncapitulation," but rather
a contemporaneous assessment given on July 23.

6. "The senators want to codify into law the most repressive
parts while inviting an overturn of the more liberal parts."

* Unfortunately, the Nunn legislation does codify certain
restrictions in the new policy, while either maintaining silence
on or leaving discretionary some improvements in the new policy.
But neither legislative silence nor explicit discretion will
prevent implementation of anything in the July 19 policy.



II. The Tom Stoddard op/ed piece
A copy of Stoddard’s September 20, 1993 op/ed piece is attached.
Here are the specific points discussed in the piece:

bl ropos ol e enato un b

the small protections contained in July’s directive,"

* This statement is incorrect. Nothing in the Nunn
legislation will prevent implementation of a single aspect of the
July 19 policy.

2. "The directive, at least, barred ’‘inquiries or investigations
solely to determine a member’s sexual orientation.’ Sepator
Nunn’s proposal wipes out any such limitation."

* This statement is incorrect. The Nunn legislation is
silent on investigations. DOD plans to proceed with the
investigative guidelines outlined in the July 19 policy.

3. "Indeed, the Nunn lanquage encourages probes an urges I

contains a long list of Congressional ’‘findings’ designed to

insure t complet xclusi 0 "

* The only specific finding pointed to by Stoddard is the
one about "unacceptable risk" described in #4 above. As noted,
that finding refers to "a propensity or intent to engage in
homosexual acts." Stoddard himself recognizes that the July 19
policy similarly addresses a propensity or intent to engage in
homosexual acts (and Stoddard goes on to criticize "the
President’s so-called compromise" on that ground). Only one of
the 14 other findings specifically addresses homosexuality. (It
says: "The prohibition against homosexual conduct is a
longstanding element of military law that continues to be
necessary in the unique circumstances of military service.")

In sum, the most important point is that the Nunn
legislation will not prevent implementation of any aspect of the
July 19 policy. DOD reports that it is busily drafting
directives to effectuate the July 19 policy, and that nothing in
the Nunn legislation will require the Department to change its
efforts to implement faithfully the July 19 policy.
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‘A Retreat on Gay Soldiers

By the time Senator Sam Nunn and his wreck- -

. ing crew got through with it, President Clinton's
much-battered effort to allow homosexuals to serve
*.openly in the milttary had been damaged even
- Jurther. The Senate was not content to accept the
weak compromise already agreed to by the Clinton
Administration and Joint Chiefs. Rather, Mr. Nunn
has pushed through a bill designed to make certain
that homosexuals are kept out of the military — and
_.that any further changes in policy head toward
- exclusion rather than inclusion.

This benighted retreat from principle is driven
by prejudice and politics. That became inescapably
clear with the release of a previously suppressed
study by the Rand Corporation, the Pentagon's
. favorite think tank. Rand's analysis concludes that
. homosexuals can serve openly and effectively —

provided the policy gets strong leadership from
‘above. But leadershlp, alas, has been sadly missing
+ in this whole rancorous debate.

. President Clinton was on the right track when
-he pledged during the campalgn to lift the ban on
gay service members. But once n office, Mr. Clin-
ton erred by not lifting it with the stroke of a pen.

the Uniform Code of Military Justice. The Admints-
tration has told commanders 1o investigate sexual-
conduct violations tn “an even-handed manner,”
but the Senate made no menuon of equal treatment
and focused instead on homosexual conduct.

The whole purpose of the Senate bill is to
exclude homosexuals because their presence would
create an “‘unacceptable risk'" to morale, di=cipline
and unit cohesion. But it I8 shocking how little
evidence supports that assertion. When challenged
on the floor, Senator Nunn cited the predictable
testimony of top generals. Thelr seasoned judg-
ments deserve to be weighed — but they may
simply be reluctant to tackle a teugh social issue.

The Rand report offars voluminous evidence
that homosexuals and heterosexuals could indeed
work together effectively. Its researchers visited
foreign military establishments that welcome or
tolerate homosexuals, including such capable ar-
mies as thoss of Israel, France and Canada; none
thought their effectiveness had been reduced. The
researchers visited police and firs departments
where gay and heterosexual members put their
lives at risk together; none reported a loss of
effectiveness. _

They also reviewed the military's own histori

cal experience with raclal integration, finding there
was no loss of combat effectiveness. Finally, they
reviewed research on combat effectiveness and

- Instead, after montha of wrangling, the Administra-
* tion issued a half-hearted policy on July 19 that left
“the ban In place but curbed the screening and

" investigations designed to ferret out homosexuals.
Now the Senate is trying to dilute even this
_ watered-down policy. The senators want to codify
.{nto law the most repressive parts while inviung an
.overturn of the more liberal parts. For example, the
_Senate tepidly endorsed Mr. Clinton’s order to stop
‘asking all recruits about homosexuality, but
stressed that the Secretary of Defense could re-
instate the questioning at any time. The Senate
‘'report also expressed concern that the Administra-
tion’s plan to tamp down overzealous investigations
‘might go too far; it emphasized that commanders
still retain discretion to initiate investigations as
'they deem necessary.
" The malicious unfairness of the Senate’s ap-
‘proach was most blatant with respect to enforcing

*unit coheston,” reaching the common-sense con-
clusion that it {s not necessary to like somebody to
work with him or her.

Unfortunately, the Administration, eager to get
beyond a losing fight, has capitulated with a false
statement that Mr. Nunn's language s “fully con-
sistent’’ with it own July 19 policy. So now the last
hope for fairness and reason is the House.

A pending defense biil has language identical to
the Senate's, but more progressive members hope
the Rules Committee will allow debate on an
amendment that would leave policy on homosexuals
in the military to the Administration. That is the
best way to go. Cementing the Senate language into
law will just make it harder to ease the ban as social
attitudes become more enlightened.
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v/ Nunn 2, Clinton 0

By Tom Stoddard

fter nine months of debate in

Congress, at the Pen-

tagon and across the

country, President

Clinton's promise to

end discrimination

against gay men and lesbians in the

military is about to yield an ignomini-

ous defeat Remarkably, the Presi-
dent seems not to care at all.

.. In"January, he pledged to issue an

. executive order “which would end the

present policy ... of exclusion from

_military service solely on the basis of

sexual orientation.” He publicly re-

affirmed that pledge at least five

times.

In July, to much fanfare, Mr. Clinton
unveiled not an executlve order over-
turning the policy, but a directive
signed by Secretary of Defense Les
Aspin that merely reformulated the
current ban, limiting the scope of offi-
cial investigations. He characterized it
as an “honorable compromise.”

Earlier this month, the Senate ap-
proved a proposal 1o supersede this
meager compromise and imposed, as
a part of its defense reauthorization
bill, an updated version of the old
discrimination policy. The House is
likely to follow suit this week. And the
White House says the President does
not oppose the bill. George Stephano-
poulos, the aide who handles this is-

Tom Stoddard directed the Cam-
pa:gn for Military Service

sue, said the proposal was ‘“‘consis-
tent’”* with the President’s wishes.

The proposal, drafted by Senator
sam Nunn, obliterates even the small
protections contained in July's direc-
tive. The directive, at least, barred
“inquiries or investigations solely to
determine a member’s sexual orien-
tation.” Senator Nunn's proposal
wipes out any such limitation.

Indeed, the Nunn language encour-
ages probes and purges. It contains a
long list of Congressional “findings"’
designed to insure the complete ex-
clusion of gays. *‘The presence in the
armed forces of persans who demon-
strate a propensity or intent to en-
gage in homosexual acts,” goes one of
the findings, “would create an unac-
ceptable risk to the high standards of
morale, good order and discipline,
and unit cohesion that are the essence
of military capability.”

The proposal, like the President's
so-called compromise, requires the
discharge of any lesbian or gay man
who does or says anything that im-
plies a “’propensity or intent™ to en-
gage in homosexual acts, a definition
as sweeping as any earlier formula-
tion of the ban.

Regardless of what the spin doc-
tors in the White House claim, the
Nunn proposal is not consistent with
Mr. Clinton’s earlier stands. It is an
utter capitulation to Mr. Nunn, and
the White House lacks the honesty to
admit it.

The Administration made defeat
inevitable. 1t largely refused to lobby
Congress. Il resisted explaining or

promoting the President’s position to
the public. And it declined to oversee
the Pentagon’s drafting of a direc-
tive. Until June, the White House had
1o one in charge of the issuve. In May,
in an apparent attempt 10 convince
the public that he had only a peripher-
al interest in the subject, Mr. Clinton
boasted that he had devoted only two
and a half hours to it.

Why this embarrassment over an
issue the President himself had
brought to center stage? These self-
described New Democrals were
afraid of looking like '‘old” Demo-
crats, who were supposedly oo con-

Another cave-in
on gay rights.

cerned with socalled special interest

ps. And they worried about the
President’s standing with the Penta-
gon leadership, who appeared suspi-
cious of him.

As a result of his failure of leader-
ship — and the political cover pro-
vided him by Congressman Barney
Frank, among others — jesbians and
gay men in the military are about to
confront the worst of all possibilities:
an unprecedented declaration by
Congress that they pose an ‘‘unac-
ceptabie risk’ to our nationat securi-

ty. What's “nonorable’’ about that?Z .

9



THE WHITE HOUSE

WASHINGTON

September 20, 1993

MEMORANDUM FOR GEORGE STEPHANOPOULOS

FROM: CLIFF SLOAN
SUBJECT: Nunn legislation on gays-in-the military

I have had an extensive discussion with Jamie Gorelick and
reviewed the Nunn legislation.

The following points should be noted:

* DOD is preparing implementing directives based on the July 19
policy. The new directives will effectuate every element of the
July 19 policy. There is not a single aspect of the July 19
policy that cannot be effectuated with the Nunn legislation.

* Our position that the Nunn legislation is "consistent" with the
new policy applies only to the statute, not the report language.
(The report contains some very troubling language. We may want
to try to affect the conference report, but this has not been
decided yet).

* The discharge criteria are the same under the Nunn legislation
and the July 19 policy. Both the legislation and the July 19
directive include the rebuttable presumption and eliminate
"desire" as a basis for discharge.

* Critics of our statement on the Nunn legislation claim that
there is a difference regarding the investigative policy. The
legislation itself is silent on investigations and will not
conflict with implementation of the July 19 policy on
investigations.

* Critics of our statement on the Nunn legislation claim that
there is a difference regarding the "don’t ask" part of the
investigative policy. In fact, the Nunn legislation approves the
"don’t ask" policy as a sense of the Congress resolution, but
emphasizes that the policy can be changed by the Secretary of
Defense. The Nunn legislation thus does not affect the July 19
policy on this point.

* The Nunn legislation contains a finding that "[t]he presence in
the armed forces of persons who demonstrate a propensity or
intent to engage in homosexual acts would create an unacceptable
risk to the armed forces’ high standards of morale, good order
and discipline, and unit cohesion that are the essence of
military capability." The Nunn legislation also does not



include the statement about "homosexual orientation" that the
July 19 policy included ("homosexual orientation is not a bar to
service entry or continued service unless manifested by
homosexual conduct.") Nothing.in the Nunn. leglslatlon, however,
prohibits implementation of the specifics of the July 19 policy.

* Critics of our statement on the Nunn legislation object that
the legislation does not include the July 19 policy’s statement
on "even-handed enforcement" of the military code. But DOD fully
intends to effectuate the principle of even-handedness in the
implementation of the policy.

* There has been no recent change in Administration policy on
this matter. The Administration’s statement that the Nunn
legislation was consistent with the July 19 policy was made
public on July 23. This is an old story that is being
misunderstood as a recent development.



THE WHITE HOUSE

WASHINGTON

Bruce --

FYI -~ as we discussed. Let me know if
you want to see the DOJ papers.

-— Cliff

(————,




THE WHITE HOUSE

WASHINGTON

September 7, 1993

MEMORANDUM FOR GEORGE STEPHANOPOULOS

FROM CLIFF SLOAN OJ“V’S
Subiject: Gays-in-the-military litigation

I wanted to bring you up to date on a couple of developments in
the gays-in-the-military litigation.

In the Meinhold case, DOJ is preparing to file an emergency
motion to vacate the part of the injunction that applies to
anybody besides Meinhold himself. (The trial court entered a
nation-wide injunction preventing the discharge of any military
individual for homosexuality in the absence of proof of sexual
conduct which would impair the mission of the military). DOJ’s
motion states that it is essential to vacate the injunction
(except as it applies to Meinhold) so that the new policy can be
implemented on October 1.

I have reviewed DOJ’s draft motion. The legal basis for the
motion is quite strong -- the trial court had no business
entering a nation-wide injunction, and it makes sense to try to
straighten this out before October 1.

Some of the statements in DOJ’s draft, however, are troublesome.
For instance, DOJ says that, with respect to the policy on
discharges, the new policy is "substantially identical" to the
old policy. I will make sure that such descriptions -- which are
not accurate -- are not included in the motion as filed.

In the Steffan case, the D.C. Circuit (a panel of Mikva, Wald,
and Edwards) is scheduled to hear argument on September 13. I
plan to attend a moot court for the DOJ lawyer on September 9 and
try to make sure that any references to the new policy, in the
context of litigating the old policy, do not minimize the
significance of the changes in the new policy.

Let me know if you have any comments on either of these
developments.
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- Wnited States Pistrict Court
Central Bistrict of California

YOLKER KEITH MEINHOLD,
Plaintiff,
V.

UNITED STATES DEPARTMENT
OF DEFENSE, ¢ al.

Defendants.

CV 92-6044 TIH (JRx)

FAmended
Order
and
Judgment

The Court, having considered the ¢ross motions for summary judgment, with

the moving and opposing papers,

It 15 Ordered, [AMNIGeY and Berreed, that Meinhold’s motion for
summary judgment be, and hereby is Branied,

Bt is furiher Ordered, JIMYged and Becreed, that the defendants’
motion for summary judgmeant be, and hereby is, Denied.

Judgment - Page 1 of 3
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Tt is further Ordeced, BIdged and Beereed, that the Department of
Defense and its agents, servants, employees and those persons in active
participation and concert with it, be, and hereby are, Permanently Enjoined
from discharging, changing enlistment status or denying enlistment to any person
based on sexual orientation in the absence of proven sexual conduct -- if such
conduct is proven to interfere with the military mission of the armed forces of the
United States.

A1 i further Ordcred, Jdudged ey Beereed, that the Department of

Defense and its agents, servants, employees and those persons in active

participation and concert with it, be, and hereby are, Permanently Enjoined .

from creating or maintaining, or permitting any person or entity to create or
maintain, any record or file, including, but not limited to, lists, evaluations,
reports, classifications, and designations, whether official or unofficial, at any level
of command, of any member of the armed forces of the United States, which is
based on sexual orientation in the absence of proven sexual conduct — if such

conduct is proven to interfere with the military mission of the armed forces of the
United States.

Bt is further Ordered, BAHIed and Becreed, that the Department of

Defense and its agents, servants, employees and those persoms in active

participation and concert with it, be, and hereby are, Permanently Enjoined
from taking any actions whatsoever, or permitting any person or entity to take any

action whatsoever, against gay or lesbian service members, or prospective service

‘members, that in any way affects, impedes, interferes with, or influences their

military status, advancement, evaluation, duty assignment, duty location,

Judgment - Page 2 of 3
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1 || promotion, enlistment of reenlistment based upon their sexual orientation in the
2 absence of proven sexual conduct - if such conduct is proven to interfere with the
3 military mission of the armed forces of the United States.

4

5 Tt ig further Ordered, BYUYGLY and Becreed, that sexual status alone
€ is not sufficient to establish sexual conduct.

7
8 Tt i further Ordered, Tudged and Pecreed, that Meinhold's discharge
g || from the United States Navy be, and hereby is, T3¢sindcd.

10

11 Date: September 30, 1993

12 e

1 | Terry 7. Batrer, g,

15 United Siares Bistrict Tudge

16

17

18

19

20

21

22

23

. 24
25
26

Judgment - Page 3 of 3



THE WHITE HOUSE

WASHINGTON

September 15, 1993

MEMORANDUM FOR MARK GEARAN
BRUCE LINDSEYV
GEORGE STEPHANOPOULOS

FROM: CLIFF SLOAN
SUBJECT: Possible Washington Post Gays-in-the-military
editorial

I received a call tonight from an aide to Jamie Gorelick.
Somebody from the Post editorial staff called Jamie about the
Steffan oral argument in the D.C. Circuit on Monday (in which DOJ
defended the constitutionality of the old gays-in-the-military
policy before a very liberal panel). The Post seems to be
leaning toward an editorial criticizing the Administration
because (1) the Steffan argument supposedly reveals that the new
policy is not very different from the old policy, in contrast to
how it was portrayed at the time it was announced, and (2) the
new policy is supposedly being used to hurt people under the old
policy.

Jamie is scheduled to talk to the person from the editorial
staff tomorrow morning. It may be that one of you will want to
touch base with Jamie.

Jamie’s aide and I discussed various points that could be
made. Among other points, the Steffan case does not even address
two of the most significant changes in the new policy -- the
significant reforms in the investigative and accession policies
(the "don’t ask" and "don’t pursue" parts).

The Post may be motivated by the fact that DOJ argued that a
"celibate homosexual"™ was not prohlblted under the old policy and
we have empha51zed that a statement of homosexuality under the
new policy is a "rebuttable presumption." (This point was
emphasized in some press accounts of 'the Steffan argument). But
it is a mistake to conclude that the old policy and the new
policy are thus identical in this respect. The rebuttable
presumption in the new policy is far more explicit than anything
in the old policy. Although some questions remain about the
practical operation of the rebuttable presumption (and the new
policy has not even been implemented yet), the explicit
opportunity to rebut a presumption will undoubtedly have great
practical significance. The new pollcy also states for the first
time that "[s]exual orientation is considered a personal and
private matter™ and that "homosexual orientation is not a bar to



|
service entry or continued service unless manifested by

homosexual conduct." These very 1mportant statements should play
a significant role in the operation of the rebuttable
presumption.

Attorney General Reno’s July 19 evaluation of the
constitutionality of the new policy is' quite helpful on this
point. 1In her ana1y51s, the rebuttable presumptlon is one of
three "changes" in the new policy "that should improve the
ability of the Department of Justice to defend the policy in
court." She noted that, although DOJ had been maklng certain
arguments in the past about the ablllty of service members to
disprove intent or propensity under the old policy, the
rebuttable presumption provides "much clearer authority" and "a
meaningful opportunity to rebut the presumption flowing from
statements of homosexuality."

Incidentally, Bruce and George will recall that our position
was that DOD should reprocess all pendlng cases under the new
policy to avoid continuing to lltlgate the old policy. We were
clearly right -- our position would have avoided the difficulties
currently being caused by Steffan and|51m11ar cases.



THE WHITE HOUSE

WASHINGTON

April 4, 1994
MEMORANDUM FOR BRUCE LINDSEY\/
GEORGE STEPHANOPOULOS
FROM: CLIFF SLOAN (&

SUBJECT: Gays-in-the-military decision on new policy

In a significant development, a federal judge has issued an
opinion granting a preliminary 1n]unct10n barring 1mp1ementat10n
of the new gays-in-the-military pOllCY with respect to six
plaintiffs while their cases proceed. The judge held that the
plaintiffs had raised "substantial questions" regarding their
First Amendment and equal protection rights, and that they faced
irreparable harm from application of the new policy to them while
their cases proceed. None of the six plaintiffs has been
separated.

A copy of the opinion is attached. Particular points of
interest:

1. The court was critical of the "propensity" language in
the new policy. The decision points out that "propensity" is
defined in the dictionary as an "innate or inherent tendency,"
and that "’[i]nnate’ means ’‘existing in one from birth’ or
inborn.’" (p.6) The decision then notes, "To invite someone to
prove that he or she does not have an inborn tendency seems like
a hollow offer." (p. 7)

2. The court was critical of "don’t ask, don’t tell": "The
fact that the officials implementing the policy are directed not
to ask service members ’to reveal their sexual orientation’ shows
that the Act is really concerned not so much with ‘conduct’ but
with the attitudes of others when they learn of statements of
homosexual orientation. The message to those with such an
orientation appears to be not to avoid private homosexual acts
but to stay in the closet and to hide their orientation." (p. 8)

3. The court emphasized that, in its view, the "don’t ask"
policy inhibits the plaintiffs from being able to press their
claims freely in court. (In the court’s view, plaintiffs can
reasonably fear that elaboration of their orientation, through
briefs or affidavits, could be used against them). The court
concluded that "there is a serious question as to whether a
regulation goes beyond what is reasonably necessary to protect
any possible government interest when it inhibits six service



|
members from continuing to speak in court to make a
constitutional challenge." (p. 13)

4. With regard to equal protectlon, the court found "a split
of authority”" about the validity of the military’s former policy.
The court determined that "the allegedly new policy makes the
same distinction between homosexuals and heterosexuals as did the
prior policy." As a result, "[t]he conflict of authority
[regarding the old policy] signifies the seriousness of the
questions going to the merits of plalntlffs’ equal protection
claim." (p. 15) |

DOJ and DOD will be reviewing the decision and considering
next steps. One possible option under! review is an immediate
appeal to the U.S. Court of Appeals for the Second Circuit.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

b e e O A R 5 -—--x

RS NN Sy

LIRUTENART ,COLONEL JANE ABLE,
PETTY OFFICER ROBERT "EICL, !

FIRST LIEUTENANT KENNETH OSBORN, :
SERGEANT STEVEN SPENCER, | i

SEAMAN WERNER ZEHR, . v 94 0974
Plaintiffs, MEMORANDUN

-againat- | ORDER :
UNITED STATES OF AMERICA, and ‘
WIILIAN J. PERRY, SECRETARY oF
DEFENSE, in his official c?pacity, &

Defend?nts-

- & > - - A o - x

SULLIVAN & CROMWELL |

(pavid H. Braff, Michael Lacaovara, renny shane,
Julie B. crockett, Ealalia Mack, of coungel) ;
128 Broad Street ' . ;
Hew YoOTk, Feaw York 10004 i '

for plaintiffs.

AMERICAN CIVIL LIBERTIES UNION FOURDATION ' i
(futh E. Harlew, Willian B. Rubepstein, Marc E. :

Elovite, of counsal)

132 West 43rd Street |

New York, New York 10036

for plaintiffs.

|
LAMBDA LEGAL DEFENSE & EDUCATION FUND '
(Evan Wolfseon, geatrice Dohrn, of counsel)
666 Broadway '
New York, New York 10012’
for plaintiffs. |

| DEPARTMENT OF JUSTICE

w (Richard G. Lepley,lvincent M. Garvey, of counsel}
501 E Street, M.W., Room 1022

Waehington, D-C- 20530

— | ter defendants.
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DEPARTMENT OF T™HE ARMY ‘
(Captain Tara 0. Hawk, office of the Judge

Advocata General, of counsel)
for detendants- !
: |
2ACHARY W. CARTER, United States Attorney
(Charles S. Kieinperg, of counsel)
Brooklyn, New york |
for defendants.
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NICKERSON, District Judge:®'

Six plaintif?s, alleéing thay are jespian anc gay
pembers of the United Staées Armed Services {the
services), brought this a#tion against the United
States and william J. Per}y, secretary of Defense, for
{a) a declaration that Section 571 of the National
pefense Autherization Acé for the Fiscal Year 1994 (the
Act), 10 TU.S.C. § 654, concerning a new policy as to
homosexuale, and Regulat%ons issued under the Act, are
jnvalid under the First an§ rifth Amendments, and (b)

an order enjoining the dL:endants from enforcing the

Act and the RegulationsJ

This action appears to be the first te challenge
the new policy, which bécame effective February 2§,

1994,
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inis court has jurisdiction under 28 U.5.C. §%§
1331 and 1346. Venue lies in this district under 28
’ i

U.S.C. § 1393
Moving pursuant to Rule 65 of the Federal Rules of

civil Procedure, plaincitf% ask the court tTo enjoin
defendants pending resoluéion of the case from
investigating, dischargin;. or taking other adverse
action against plaintiffs!beeause they have identified

themselves as gay Or lesbian.
T

THE COMPLAXNT
The complaint ctates, in substance, thé following-
rach plaintiff is a:lesbian oy gay gember of the
services who has served 4onorab1y for years. The Act
nd the Regulations violate plaintiffs” equal
ptotectian'and frac speeéh righte and impoce on

x
lecbians and gays punitiya rules unrelated to fitness

and akility to zerve, rules promoting no legitimate

military interect and bﬁﬁed on presumed prejudices of

heterogexual service mepkars and eivilians.

THE_ACT.AND_THE REGULATIONS
|
The Act, 10 U.5.C.|§ 654, entitled policy

~— Concerning Homogexuality in the Arpaé TOTCes, contains

t

70 'd } ' ‘
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in subsectien (a) "findinqs; that, ameng other things,
the grohihitﬁon againet ho%osexual nconduct® is a long-
standing and still necessary element of pilitary lav,
and that the presence in the Services of persong Who
Jdemonstrate a propensity °F {ntent to engage in
homosexual “"acts” would cr?ate an unacceptable risk to
+he standards of "good ordar" and "unit cohesion”
essential to military capaiility.

gubgection (b), settﬂnq forth the Act’s podicy,
recires, in substance, that 2 member of the Services
wanall be separated” fromﬂthem if one or wmore of the
following three findings ?s made:

(1) The member te found to have engaged,
attempted to engage, or solicited anothgr to engage, in
homosexual acts, unless éhe member has demenstrated,
among other things, that:he or she M"does not have a
propensity or intent to engage in homosexual acts.®

(2) 'The nember "haé stated that he or she ig a
homosexual or bisexual or words to that affect,” unless
rthe member has demonstﬁated tshat he ox che is not @
person who engages in, #ttempts to engage in, has a
propensity to engage in, or intends to engage in

, |
nomogexual acts."
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{3} The pombeY has parried ox attenpted tTO BATTY
somaone of the sana 3éex. _

subsection (£) concaing definitions. THomosexual”
jncludes "the terms 'gay’ %nd +1eebian’" and means a
person who engages, attanpﬁs tu engage, has a
wppapensity” €O engage, ar "intends” to engage, in
nomogaxual acts. The tarm myemosexual act" means any
podily contact petween mexbéeTs of the same sex teo
eatisfy sexual desgires or ény such zontact that a
reasonable perscn would unherstand to "demonstrate a
propensity® or "intent! to engage in such an act.

The Act has no deginition of the word
“propansity." i

on December 21. 1993 the Secretary of Defense
jasued a memorandum concsfning tpe implementation of
the new policy stating that no one applying to bacome a
mewber *will be asked abaht pnis or her sexual
erientation," that “hamo%axual conduct may be 2 pasis
fer rejaction,” and thatithe suitability of persons to
gerve will be based not on “sexual orientation” but on
whomosexual acts® and "s#atements that reflect on
intent oy propensity teo angage” 1in such acts.

Tne Directives, 1332.14 apd 1332.30, issued with

the memorandum confirm éhat while npomosexual

i TIALO/D640 2
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orientation is not a baxg" éo contiriegd service,
"homasexual conduct™ is. §uch conduct includes not
narely hcna:exual nacta® bﬁt alse "a statement by a
member that demonstrates a‘propansity or intent te
angage® in such acts. A pepber who “haz made &
statement® that he or she {e a homogexual shall be
gaparated unless the member demponstrates that he or she
does not engage, OF intend to engage, oY have a
apropsneity” to engage in honosexual acts.

Thus, as the Guldel&nes arnexed to the pizective
put it, a statement by a service nemhor that he or she
is a homosexual "creates a g rebuttable presumption® that
the member “engagea in hcéosexual acts or has &
propenaity ox intent to ﬂ? sa."

¥While the word "prop+naity" is dieringuished in
the Act frem "intent, " it'is not defined. The vord is
generally understood and def;ned to mean a "natural

|
inclination" or an "inmate °oT inherent terdency."

debgter’s Third New International Dictionary 3817

(1986) : zee aleg Randen House Dicticnary of the English
Language 1182 (1966). "Innate“ means "existing in one
from birth"™ or "inborn.® " randem House at 733: seq also

Webster’s at 116S. |
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Keither the Act nor thé pirectives suggest how one
whoe ia born with an innate tendency, a “propensity.,” to
commit a homosexual act can prove that he or she daes
not have such a propensityj To invite someone to prove
that he or she does not haJe an inborn tendency seems
1ike a heollow OETEr. {

The Directives state that nprapensity" to engaye
homasexual conduct tpeans more than an abstract

preference or degire Tto engage" in homesexual acts and

njndicates a likelihood that 2 persen engages in ox
will engage in" them. Bué the Guidelines make clear
that the very statement og homosexual eorientation
establishes such a likaliyocd. The Guidelines treat as
whomogexual conduct” net merely statements that in |
context may reasonably be|consxdered as revelatiens of
intent to or as invita;lons to engage in homosexual
acts. The Guidelines qo;so far as to nmake any
statement of homosaxual 7rientation, wherever and
whenaver made in the past and to whatever pe¥son, aeven
a statement to this court, a8 proof of an intent to
engage in homosexual actL.

Thus, “statements such as ‘I am a nemosexual,’ ‘1

am gay,’ ‘'l a@m a lesbian,” ‘I have 2 howasaxual

|
orientation,’ and the 1$ke" constitute rpomosexual
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cénduct." Thie is hardly c?nsistent with the avowsd
policy ef the Act that not "homosexual crientation" but !
anly homosesxunal Y¢onduct” is a "bar" to service.

To treat a statezent ag to pomosexual orientation
‘pade to a court to test thé jaw as iteelf Thomomexual ;
copduct™- is to call into qiestion the Act’s assurance

that it deals only with hoqosexual acts. The fact that

the cfficials jmpiemanting the policy are directed not
to ask service members nto yeveal their sexuzl
orientation” shovs that the Aci is yreally concerned not
so mu¢h with "conduct? butlwith the éttitudes of others t
when they learn of statemehts of homosexnal
orientation. The message ko those with such an
orientation appears to be not To avoid private
homosexual acts but to st#y in the cleset and €o nide

thair orientation.

THE CONSTTTUTIONAL CLATNS

plaintiffs raise on the present motlion ¢laimg that

| +«he Act and the Requlations violate their egqual
\ protection rights undex éhe Fifth Anendment to the

United State constitution and their right te free

gpeech under the First Anendpent.

60 'd 1L0B1G20¢ "ON XV4 TIATI/9R0

£5:81 NOW p6-p0-ddV



040494

APK

4

15:07 =y

' 84

14:19 FROM U 8 ATTORNEY E D N Y

FAGE Q1O

Epee Speech

_ Plaintiffs say that the Act inhibits their right
vo free speech because they|face retaliation for

gtatemente they nust make in this action to test the

|
« - The fact that the canplaint jdentifies plaintiffs

Act’s constitutionality.

as having a nomosexual orientaticn has caused the
gervices to take action ag;inst some of them. FOT
example, On March 10, 1994 the commanding officar of
plaintiff Robert S. Heigl sent a notice to him entitled
nyotification of Administrative pPischarge by Reasdn of
Unsuitability Pue to Hono%exuality." The notice saYy&’
enat the officer is recomﬁending that Heigl be
discharged on the basis oﬁ his declaratien im this case
that he is & homosexual. The Lotice makes no mention
of hemosexual "acts.” |

The First Amendment éuarantees the right "to
petition the Government for a redress of grievances, "
and that includes the ri;ht of access to the coucts.

J 's és po. ¥. NeluR.Reo 461 U.S.
731, 741, 103 S ct. 2161, 2169 (1983). Indeed, “"[tlhe
supreme Court has described the right %o petition
gcvernnent for redress of griavances as rameng the nost
precious of the lxberties safequarded by the Bill of

1.08P1920¢ 'ON XYd TIAL
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Rights.’” Ezapce v- Eally, ‘854 F.24 584, 589 (24 cir.

(1967) ).

The statement "I am 2 nonoaexual“ or "I anm gay" ox
»1,am a lasbian® contains both nspeech” and wpnonspeech”
elenents, The verbalizatlén je glearly speech. As the
Supreme Court has held, a éerson's ninclinations" are

vhis own and beyond the reach of government." Jacebsen

v. United States, __ U.S.‘!_____,, 112 §. Ct. 1535, 1542
(1992) (Quoting Baris pduit Theatra I v. Siatenm, 413
U‘S. a9, 67, 93 S. Ct. 2628,‘2641 (1873) )7 g€ _ALES
RoA Vs V. W‘: 505 U.5. .. 112 S. Ct.
2538, 2542 (1992) ("[c]ontent-based regulations are
presunptively invalid" and wpate speech" statute

facially invalid under the Fiyat Amendment) (citing
|

l gipon & & uster c. V. Menbexrs .

\“ victims Bd., 505 U.S. __ , 112 §- ce. 501, 508 (1292}).

\ put the statement_isjalso an act of
identification, a “nonSpJech" element. The Sypreme

court has held that nwhen sgpeech’ and 'nonspeech’

| elements are combined in the same ceurse of conduct, a

\ sufficiently important gévernmental intereet in

regulating the nonspeech|a1ement can justify 1nczdenta1

I N |
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1limitationa on First Amendmént freadoms.” unjted

* States v. QIBrien, 391 u.5. 367, 376, 88 S. Ct. 1673,

1678 (1968). That case set forth the criteria for
determining vhether a limitation iz sufficiently

justified.

v+ [A]) government requlation is sufficiently

justified if it is withir the constitutichal power
e the Government: if it furthers an important oF
substantial governzental interest; if the
governmental interest|is unrelated to the

suppression of free expression; and if the

incidental restriction on First Amendment freedoms

is no greater thanp ig' essential to the furtharance
of that interest. |
Id., 391 U.S. at 377, @8 s. Cct, at 1679.

To say that plaintiffg B3y not even petition this
court and litigate tnis case without inenrring the
digabilities that defendants seck to visit upon then
ceems to this court at least to rajse a serious First
Amendment question, ;

This court ie aware that a review of military
regulations challenged on!Fier pmendrent grounds is
nray more deferential” th#n a review of similar
regulations designed for rivilian acciety. Goldman V-
weinbergey, 475 U.S. 503, 507, 106 8. Ct. 131c, 1313
(1986) . That case, while recognizing that certain
ragpects of militaxy 1it% do not, of vourse, render
entirely nugatery in vhe military contaxt the

1,08715¢0¢ 'ON Xbd | TIATD/0EH0
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guarantees of The First Ana;dnent," id., 475 U.S. at
507, 106 5. Ft. at 1313, upheld against a First
Amendment challenge an Aixr Fnrce regulation preventing
the plaintiff from wea:ingza yazmulke while on duty and
in uniferm. $£qe alsa Brewn V- glines, 444 U.S. 348,
100 :8. ct. 594 (1980) (uphdlding Air Force regulation

requiring Alxr rorce members to obtain command approval

pefore clreulating petitio+s op base); Grear v. Spock,

424 U.S, 828, 96 S. Ct. 1211 (1976} (upholding Army

|
regqulation thet prnhibitadvpolitical spesches and

demonstrations on base).

pur hers plaintiffs f?ce wider and gore constant
restraints. The Act arg Regulations restrict their
speech not only while they are in unitorm and on duty,
or on base, but in every éanceivable agpect of their
lives, including the pros%cutien pf this lawsuit.

The Supreme Court in|Brown V. Glines. SURL3. said

that a militery regulation may etpagtrict speech nNo KOIS
|

\ than is reasonably necesgary to protect the substantial

goverrmental interest.” 444 U.S. at 355, 100 S. c. 3%

go0. This court holds that there is a serious

% guestion as o whether a regulaticn goes peyond what 18
reasonably necessary to protect any possible gaverpment

I
~ ipterest when it lnhibits six service members from

|
£l 'd scc ON &9 |
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contimuing to spsak in couré to make a censtitutional
challenge. !

|
Eaual._Brstection

pPlaintiffs asgert tnatithe Act and Regulations
vielate theixr right to equal protection, serve no
rational, legitimate government interest, and reflect
only the actual or perceived private prejudices ©f
those who are not lesbian 4r gay -

The court analyzes Fifth Amendment equal
protection challenges BY tAe same standards as these
applicable to clainz of vidlation of the equal
protection clause of the Féurteenth Amendment. 8£€
weinbergex v. Wiesenfeld, k20 U.5. 636, 638 D.2, 95 S.
ct. 1225, 1228 n.2 (1975} .

.The court assumes for!the purposes of the motien
that the Act and Regulati;ns are subject to only
ninimal equal protection %crutiny. Under that standare
they are valid if the distinction they make is
nrationally related to a %egitimate governmental
purpese, " city of Cleburng V- Cleburpe Living CEL..
Ing.. 473 U.S. 432, 446, ios s, CL. 3249, 3258 {19B5),

and plaintiffs nust negate “every concelvable basis

| 1IATO/0540 L5191 NOW §6-v0-ddV
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|
which might support® the challenged rules. Heller V-
Boe, v.s. __, 113 8. ck. 2637, 2643 (1993).

There is & split of aJthority as to whether the
military’s pxior peolicy, making the status of being 2
nomasexual "incompatible w%th military service,® denied
nomosexuals equal proteétién pecauge no similar policy
obtained as co'heterosexua%a.

goge courts have flat#y held that the distinction
has no rational basis. S8, e.q.. Danh v. Secxetaxy of

nited ras Nayy, asg F. Supp. 1319 (E.D. cal.

|
1993) (finding me gational basis for homosexual han and

granting plaintiff summary!judgment)r Mejinhold V.

Uni;gg_§:asss_nse:s_gngsﬁgn§g, g0 F- Supp. 1455 (T.D.
I

cal. 1993) (sama), s8AY denied, CV-92-6044, 1993
KESTLAW 195368 (9th Cir. Aar. 5, 1993) (per cugiam}.
stay arapted in pack, stay denied in pat, 114§ €%
374 (1993) (staying injun?tion, pending appeal, except

as applicable ta named plaintifl)s steffan v. Aspin, B

F.34 57 (D.C. ¢ir. 1993) kfinding ban
unceastitutiocnal), vagateg foz_;ghgg;ing_igapggg, Jan.
7, 1994. |

others have found :%at a banh on homosaxuals at
Jeast raises a serious e#ual protection question. 5eg,

e.g., Pruitk v- chengy, 963 F.24 1160 (9th Cir. 1992)

T 1t e e

P~

|

g1 'd '
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(vai=ing equal protect

:pmaqdinq +0 district courtf, cert, denied, 113 8. ct.

is5

|
> | . :
ion question gna aponte and

655 (1992); Elzie V. Aspin, |841 F. Supp. 439 (D.D.T.

1993) (finding, oR mot

that plaintiff "presen

ion for preliminary injunction,

t9 a étrong cage that he will

prebably succeed" cn equal protection claim).

other cases hava held Fhe ban rational. 38§,

e.9., Hopdward v. Upited states, 871 F.2¢ 1068, 1076-77

(Fed. Cir. 1989) (rais

ing sua spente equal protection

olaim and £inding ban on hemosaxual conduct

constitutional), reh’g denied, Wo. 86-1282, 1389 U.5-

|
App. LEXIS 6149 (Fed. Cir. May 3. 1989). g€ ed,

i
49¢ U.S. 1003, 110 $. Ct. 129s (1990):; Righ V-

Secyetary of Arpy, 735

F.Zﬁ 1220, 1229 (1loth Ciyr. 1984)

(finding ban constitutionaf).

rhis court does not n?w undertake to assess the

relative merits of these divergent noidings. It ie

enough to say that the

|
allegedly new policy rakes the

same distinction between_hémosexuals and hetaerasexuals

ae did the prior policy. $he conflict of authority

signifies the sariousn

merits of plaintifis’

ess of the questions going to the
|
equal protection clain.

al'd

=
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The standards for issuing a prelininary injunection

ip this oircuit are clear. 'A party seeking 2

prelininaxy injunction must show

v i "(1) irreparable harn should the injunction not be

granted, and (2) either (a) 2 1ikelihocd of

gucceas on the merits, or (k) gufficiently sericls
estions going to the merits and a balance of

nardships tipping decidedly toward the party
gseeking injunctive relief.”

Haitian Chrs. Cowncil, IDG. v. MgNary, 969 F.2@ 1326,

. 1338 (24 Cir., 1992), yagated as moot, 113 S. Ct. 3028

(1993) (guoting Resglution Trust COTP. V- Elman, 949
r.2d 624, 626 (24 Cir. 1991)); see alse Jackson Dairy.

Ing, v. B.P. Hood § Sons. InG.. 596 F.2a 70, 72 (2d
|

cir. 1979) (per cuziam).

The plaintiffs have satiefied the first element,

irreparable harm, as to their claime under both the
|

FPifth Amendment and the First Amendment. A showing of

a possible violation of copstitutional rights

constitutes irreparable harm® justifying a prelininary
injunction. gCevine v- parrissi, 967 F.2d 73, 77 (24
cir. 1992); Mischell v- Ciome, 748 F.28 804, 806 (24

cir. 1984).

1,08915202 "ON K94
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Thera ig no merit to tﬁa government’s assertion,
cj.tmg Sagpseol V. “MurEay. 415 C.S. 61, 90-92, 94 §$. ct. P
937, 952-53 (1974), that tnis court can never ;
pralinxnatily anjoin a discnarge from federal ;
empioyment. In that case the Court held that a ;
prebationary gaverpment employee about to be
discharged, allegedly in Viplation of United states
civil Service Regulatiens, bould not have a preliminary
injunction. No const1tutxonal jissue was at atake, and
the employee could be made whcle with poney danages.

Money damages cannot recompense the six plaintiffs here i

for vielatlcns ‘of their rights to free speech and equal
protection. {
The government also $3ys plaintiffs must exhaust

their administrative remed}as in the Servicesz before

coming te court. gxhaustion is not required when, as

| here, plaintiffs raice constitutional guestions and

jrreparable injury will oc&ur without preliminary
judicial relief. Sed guitard v. United jhates

gggggga;x_ggﬁgggg, 967 F.2d 7137, 741 (24 Cir. 1992) -
Plaintiffs make 2 substantxal claim that %o ,

subject them to- the Act and Requlat;ons will deny them
equal protection every day. The court holds that this

I}
!
{
h constitutes irreparable n?rm.

——

1 , | -
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with respact te the frJe speech clain, #feihe 1088
of First Amendment freedoms, for even minimal periods
of time, unguestionably constltutes irreparable
injury." 'Elred V. Rusns. 4277 u.5. 347, 373, 96 5. Ct.
2673, 2690 (1976): =ee algo Panlgen V. county of
Nagsey, 925 F.2d 65, 68 (2& cir. 1891). Mr. Justice
Brennan’s op;nxon in the gggng case said that public
employens threatened Vith dgscharqe fyom their
positions because they Harelexercising their First
Amendment rights of associafion in a political party
had shown irreparable 1n3ury.

pefendante say that vhatever chill there may have

been ©f plaintiffs’ right to speak must have cone from
tne threat of permanent discharge, that this threat did
not serve to prevent plainﬁiffs from speaking through
thejr complaint, and that a preliminaxy injunction
would not now retroactivelé thaw the supposed chill.
pefendants cite Agg;iggg,géégg;_ﬁggﬁgxgwggigg v, Enited
Sgates Postal_Servigce, 766 |[F.2d 715, 722 (24 cir.
1985), cert. danijed, 475 u;s. 1048, 106 5. Ct. 1262

(1986), and Sayage V. ggxg%i, §50 F. 24 64 (2d cir.

1948 .
pDefendante’ contention embodies an erroneous

premise. RPlaintiffs’ freeiapeecn claim is not bhased

1208019202 'ON YA Al
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merely on their ctatements in the complajnt. They are
faced with a continuing ipnibition on speech throwghout
of the litigation. The Act ?nd Regulations provide
that a statemant of honasexuél orientation creates a

npebuttable” presumpticn thaet the speaker engages in or

inténds to engage in homosexual acts, or has a
propensity to do o, For rﬁasons stated above, that
presumption is virtually irrebuttable. Eut at least in
theory there iz a slim chanée that a plaintiff might be
able to rebut it. !

gection H(b) (2) of the;standazds and Procedures
accompanying the Directivas‘pravides that the nature
and circumstances of a statement that a member is a
homosexual may be cansiaereé by the officer deiermining
whether the member has rebutted the presumption of
intent to or prapensity to éngage in Momosexual acts.
Yet for plaintiffs to 1itig;te the issue they must make
repeated assertisns of their homosexuality in
agfidavits and in restimony. . Unlike Savage and
MMM, where the plaintiffs had
_concluded the exercise of t%eir First Amendment rights
pefore the litigation had commenced, plaintiffs here
gust, to pursue their caseJ continue speaking about

their homosexuality- |

—— e S s
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Under the Act and Regulations for 3 plaintiff to
persist in this lawsuit, filinq affidavits and .
presenting testimony. is to makn it less likely that he
or she will hava any chanceiof rebntting the '
presumption. The rejteration of nomogexuzl orientation
nay ‘be used by the serviceé to £ind a strengtheniny of
any inference Of an intent ﬁo conmit homosaexual acts.
In short, the more'vigorousiplaintiffs' prosecution of
their clains, the qre#ter i? their risk of the ultimate
punishment of discharge. Their First Anendment right
to seek radress in the cour% and to speak freely is
under a constant and ever-increasing cnill.

Just as in Elred v. §n:n§, supra, vhere the
plaintiffs had a continulng First Amendment right %2
associate during the course af the litigatiom, here
plaintif{s bhave a continuing right to exercise their
right to speak in orxrder to'persevere in the case. BY
preliminarily enjoining deéendants the court can
thereby protect this rxght.

For reasons already discusqed the court holds
that plaintiffs have establlshed serioue questions
going to the merits. The cOurt holds that this showing

is adeguate tQ satisfy a part of the second haif of the

criteria for issuance of a2 preliminary injunction.

1L087159¢0c "ON Xv4 , TIALS/O¥Y0
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1n the Haitjan centexs cage, gupra, the Court of

uppeals for the Second Cireuit approved a preliminary

injunction against the ﬂnitéd states Impigration

service and various United States government cfficials,

anjoining them f£rov repatrthznq certain Haitians. The 1

court held that plaintiffs, whe would be ir:eparahly
|

aamaged witheut the injunction, neaded toc SNOW only

gufficiently gerious queStirns going to the marits and ;
' |

a balanca of hardships tlpprng Jecidedly towar< ther. d

The court rajected the United States government

officials’ contention that because they were asserting
a “public interest™ they c?uld not be enjeined fromn

taking action in fulfilliment of their stagurory duties

unless the movant showed n?thing lese than 2 1ixelibood

t of succass on the merits.
As the Secend circuit]held, the govetnment may not

apsume that the publie intgrest 1ijes solely with it.

faitian Centers, 969 F.24 ht 1333, “[T]ne public

{ptarest also Tequiras o ‘dience ¢» the Constitution.®

Caxey V- REinkeznick, 637 F.zd 834, 839 (24 Cik- 1980) .

Az in the Baig;gn_ggngggglcaae go here, "ne party has
|

s an exclusive clain on the| public interest.,” and the

\ a1jikelihood of succass" standard tpead not alvays be
. |

l\ ! JR— e ————— =
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followed merely because a movant seeks to enjoin
goverpment sction." 969 F.2d at 1339.

In the present caze the military aszsertls 2 punlic
interest in the maxntenance:cf ngood erder” and “unit
cohesjon.” The plaintiffe invoke the public interest
jpwprotecting rights grantpd by the Tirst and Fifth
Apendments. The pzeservatafn of rights of free gspeech
and equal protectién seens kc this court duite as much
in the public interest as a elaim that the pursuit of
this lawsuit by siX plaintﬂfts constitutes a =eriocus
threat to the military integrity of the armed forces.

on the authority of the Hajtian Cepters <ase this

court holds that plaint:fis may have a preliminary
|

injunction if they show irfeparable dapage and

sufficiently serious questions going to the merits and
¢ palapce of hardehips tipring decidedly in their

favor.

These decisions said ;y the government to‘require
plaintif:s to show a likelﬁhood of success are, as the
flaitian CentoXs opinion said, distinguishable. Flainly
not in point are sases whete rhe movant relies nat on
the Constitution but on statutory language to obtain a

preliminary injunction. Se€, Sudss medical Sogly of
the §;§tq_9§_ﬂgmLxQ;L v. Tola, 560 F.24 535 (2d cir.
|

TIATO/ 0950 201LT NON PB-p0-dd¥
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1977). In Suospey v- EaDA. 996 .24 1284 (34 Cir-
1993), and MM ._Co, v. Gootle:
632 F.24 101& (24 Cir. 1980), the court found no

;ubshantial constitutional Llain at igeve. IN Eiaza

MWL v. Perales, 87%® F.2d 577 (24
ciy. 1989), 3 plaintiff Aumpinq hazardeus medical

wastes inta the Fudson give: sought pralininarily to

enjuln its suppension by uew york state ap a Madicala
pruvider. The court held that plaintlrt had ne ax pest

faste claim and 2 speculative 3t bosC due PrOCass

claim. The publie intersst lay heavily on the siae v} '

the state.

1n addition To the other preconditiens to a

prelininary injunction pLJint;ffs gust, as already
poted, show a balance of hardships tippingd desidedly 1IN
thely favor. n;,;;gn_ggnggzg 669 F.2d at 1338,
Only the siX pla1ntiz£s can vhtair preliminary ;

i reirlef in +his caed. Wnre this 3 ¢lass agtion
affocting all nomosexualo'xn the Servicegs the palance

of hardehip analysls might pe different.

1£ plaintiffe obtain a preliminary {njunctien the

; current yoqulationd willlremawn in force asgainst alt
? other 8srvice meppecs. The potentially aaverse eiffect i

n Pgood order¥ and “unit cohesion” ©f allowing whese

[L08Y13G¢ ON ¥§4d l

| TIATI/0850 ¢0: LT NOW p6-00-4dv



04/G4-94 15:12 B wuLo
APR-RA4-1934 1546 FROM CHAMDERS JUDGE LEINSTEIIN mn 12026163222 P.Ed
. : i
!
— ; .
0 |
b l
? | ;v it ..
;. ; | 24

e e e SRS TR

slx,plagktszs to remain o? duty and not subdbject teo
investigatlon while the case is pending can ke minimal
at nost.L l

In Qny évent there seems TO ke little reasen to
believe ﬂnat the presence in the Services of these s5ix
meabets %urng the litlgatlon wvill cause any acute

actual dmsrugtion. The cogtt does not ptegudgﬁ the
merits. lsutlthe evidence prESGnted in other courts
casts dé&bt 6n the extent of any harm to bke anticipated
from thel resence of homosexualu in the military. Sea,
eaf., Hh‘ f‘, 808 F. Supp. at 1457-58 (granting
permauené’in unction against dlseharging pomnsexuals
apsent eondujt 1ncerfer1ng!w¢th the mllltary miﬁs*uﬂ}*
ggn_glgglﬂatmanal Dafense Research Instltute, vSexual
Otxentatxpn and U.s. Hilltary Persennel Policy: Optinns
and Asseésmeﬂt“ {RAND, 1993) (report prepared at the
directxoniof %he Secretary of Defense) -

Theuhardahip to the six glaintiffs is evident and

zmmedlate Aa explained above, their freec bpeech

rights to pursue this caqe|w111 be chilled. They' w*11
be subjedhad tc adverse actlon, including likely :
&1$dharge‘fran their chosen profession, on the bagis of

what subs antial judicial authoxrity has deened [

- m——

¢ 'd

e e

uncansfitrtzonal dicerimination. 7o depr;ve omeéne of
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constitutional rights is to'inflict a haxdskip, and an
especially heavy one where the rights are ta free

|
speech and .equal protectiocn.

The court f£inds that tﬂe balance of hardships tips

decidedly in favor of the six plaintiffs.

o 1 |

CONCLUSTON
|
Plaintiffs’ motiocn is granted preliminarily

qnjoinxng the defendants= pandinq resolyution of the case

frem investigating or dxscharg;ng or taking other
adverse or punitive action agalnst plaintiff2 based on

their self-identification asl gay or lesbian in
. I
connection with legal preceedings challenging the
1

congtitutionality of the Act and the Regulations.
|

Sog ordered. '

Dated: Breeklyn, New York
April ﬁ{ , 3994

gg%¢£b K ’i%bcdélghavwb

Eugene H. Nickerson, U.5.D.J,

3c'd
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