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MEL DAHL, Plaintiff, v. SECRETARY OF THE UNITED STATES NAVY, 
et al.. Defendants. 

CIV. NO. S-89-0351 MLS 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
CALIFORNIA 

1993 U.S. Dist. LEXIS 12102 

August 30, 1993, Decided 
August 30, 1993, Filed 

COUNSEL: [*1] For Plaintiff: Mel Dahl, Pro Per, 3 Mercier Avenue, Boston, MA 
02124. 

For Defendants: Anthony J. Coppolino, Esq., U.S. Department of Justice, Civil 
Division, 901 E Street, NW, Room 844, Washington, D.C. 20530. 

JUDGES: Schwartz 

OPINIONBY: MILTON L. SCHWARTZ 

OPINION: MEMORANDUM OF DECISION AND ORDER 

This case is before the court on plaintiffs and defendants' cross-motions 
for sunmiary judgment on plaintiffs First and Fifth Amendment challenges to his 
discharge from the United States Navy. 

I . FACTUAL AND PROCEDURAL BACKGROUND. 

The undisputed facts relevant to these sunimary judgment motions are as 
follows. Plaintiff enlisted in the Navy on October 14, 1980. During an official 
interview on March 10, 1981, plaintiff disclosed in response to questioning that 
he is a homosexual, but denied engaging in any homosexual conduct subsequent to 
enlisting in the Navy. Shortly thereafter, defendants advised plaintiff that he 
was being considered for discharge pursuant to Secretary of the Navy Instruction 
("SECNAVINST") 1900.9D nl and convened an administrative discharge board for 
that purpose. Despite extensive evidence of plaintiffs excellent service record 
and affidavits of support from plaintiffs shipmates [*2] and superiors, on 
December 16, 1981 the administrative board recommended that plaintiff be 
discharged, based on its fmding that he "is a stated homosexual." Pfeiffer 
Decl., Ex. 8. Plaintiff was honorably discharged from the Navy on January 13, 
1982. Plaintiff then appealed to the Board for Correction of Naval Records, 
which upheld his discharge on March 19, 1986. 



Footnotes 

nl SECNAVINST 1900.9D provides in pertinent part: 

(b) A member [of the Navy] shall be separated under this instruction if, but 
only if, one or more of the following . . . approved findings is made: 

(2) The member has stated that he or she is a homosexual or bisexual unless 
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there is a further finding that the member is not homosexual or bisexual. 

Defs.' Ex. A to Ex. 1, SECNAVINST 1900.9D @ 7(b)(2). This portion of SECNAVINST 
1900.9D is referred to herein as the "homosexual exclusion policy." 

"Homosexual" is defined by SECNAVINST 1900.9D as "a person, regardless of 
sex, who engages in, desires to engage in, or intends to engage in homosexual 
acts." Id. @ 5(a). "Bisexual" is defined as "a person who engages in, desires to 
engage in, or intends to engage in homosexual and heterosexual acts." Id. ® 
5(b). Any reference in this opinion to homosexuals should be construed to refer 
to bisexuals as well. 

End Footnotes 
[*3] 

Plaintiff filed the instant action on March 13, 1989 challenging his 
discharge on grounds that it violated the First, Fourth, Fifth and Fourteenth 
Amendments and Title X of the United States Code. Among other things, plaintiff 
seeks reinstatement, an order prohibiting defendants from taking any further 
action against him pursuant to the homosexual exclusion policy, a declaration 
that the policy is unconstitutional, and costs of suit. On July 5, 1990, the 
court granted defendants' motion to dismiss the complaint in its entirety. 
Plaintiff appealed, and the Ninth Circuit reversed and remanded in light of 
Pmitt V. Cheney, 963 F.2d 1160 (9th Cir. 1991), cert, denied, 113 S. Ct. 655 
(1992). At a pretrial scheduling conference, plaintiff abandoned all but his 
Fifth Amendment equal protection claim n2 and First Amendment free speech claim. 
Plaintiff now moves for sunmiary judgment on both of his claims and defendants 
move for summary judgment solely on plaintiffs equal protection claim. 

-Footnotes-

n2 The court notes that plaintiffs complaint alleges only that defendants 
violated his Fourteenth Amendment equal protection rights, although it is 
well-established that equal protection claims are applicable to the federal 
government only via the due process clause of the Fifth Amendment. Boiling v. 
Sharpe, 347 U.S. 497, 499 (1954); High Tech Gays v. Defense Indus. Security 
Clearance Office, 895 F.2d 563, 570 (9th Cir. 1990). However, the court does not 
view this as fatal error, since the complaint also alleges a violation of 
plaintiffs Fifth Amendment due process rights, an allegation which can be read 
to encompass a Fifth Amendment equal protection claim. 

End Footnotes 

[*4] 

II . STANDARD OF REVIEW FOR SUMMARY JUDGMENT. 

Federal Rule of Civil Procedure 56(c) provides that summary judgment is 



appropriate when the court is satisfied "that there is no genuine issue as to 
any material fact n3 and that the moving party is entitled to judgment as a 
matter of law." Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970). The 
"purpose of sunmiary judgment is to 'pierce the pleadings and to assess the proof 
in order to see whether there is a genuine need for trial.'" Matsushita Elec. 
Indus. Co., Ltd. v. Zenith Radio Corp., Ltd., 475 U.S. 574, 587 (1986), quoting 
Adv. Comm. Note on 1963 Amends, to Fed. R. Civ. P. 56(e). 
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- Footnotes 

n3 A fact is material if it might affect the outcome of the suit under the 
governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); T.W. 
Elec. Serv., Inc. v. Pacific Elec. Confractors Ass'n, 809 F.2d 626, 630 (9th 
Cir. 1987). 

-End Footnotes 
[*5] 

In summary judgment practice, the moving party: 

always bears the initial responsibility of informing the district court of the 
basis for its motion, and identifying those portions of the "pleadings, 
depositions, answers to interrogatories, and admissions on file, together with 
the affidavits, if any," which it believes demonstrate the absence of a genuine 
issue of material fact. 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986), quoting Fed. R. Civ. P. 
56(c). However, a summary judgment motion "may properly be made in reliance 
solely on the pleadings, depositions, answers to interrogatories, and admissions 
on file," without any affidavits, if the nonmoving party will bear the burden of 
proof at trial on a dispositive issue. Id. at 324. 

If the moving party meets its initial responsibility, the burden shifts to 
the nonmoving party to establish the existence of a genuine issue of material 
fact. Fed. R. Civ. P. 56(e); Matsushita, 475 U.S. at 585-86. The nonmoving party 
may not simply rely upon its pleading denials, but must tender evidence of 
specific facts in the form of [*6] affidavits or admissible discovery 
material, or both, in support of its contention that a genuine issue of material 
fact exists. Fed. R. Civ. P. 56(e); Celotex, 477 U.S. at 324. The nonmoving 
party's evidence must be believed and all reasonable inferences that can be 
drawn from that evidence must be drawn in favor of the nonmoving party. 
Anderson, 477 U.S. at 255. However, the nonmoving party "must do more than 
simply show that there is some metaphysical doubt as to the material facts," 
otherwise there is no genuine issue for trial. Matsushita, 475 U.S. at 586. 

On the other hand, the nonmoving party need not establish a material issue of 
fact conclusively in its favor. It is sufficient that "the claimed factual 
dispute be shown to require a jury or judge to resolve the parties' differing 
versions of the truth at trial." First Nat'l Bank v. Cities Service Co., 391 
U.S. 253, 289 (1968). In other words, the nonmoving party's evidence is 
sufficient to withstand summary judgment if a reasonable trier of fact could 
return a verdict in favor of the nonmoving [*7] party based on that evidence. 
Anderson, 477 U.S. at 248; Wool v. Tandem Computers, Inc., 818 F.2d 1433, 1436 
(9th Cir. 1987). But if the nonmoving party fails to make a showing sufficient 
to establish an essential element of his case, and on which he will bear the 



burden of proof at trial, summary judgment may appropriately be granted. 
Celotex, 477 U.S. at 322. "[A] complete failure of proof conceming an essential 
element of the nonmoving party's case necessarily renders all other facts 
immaterial." Id. at 323. 

III. ANALYSIS 
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A. Equal Protection Claim. 
Both parties move for summary judgment on plaintiffs claim that the 

homosexual exclusion policy violates his Fifth Amendment right to equal 
protection because it is based on prejudice and bias against homosexuals. Fifth 
Amendment equal protection claims are treated the same as equal protection 
claims brought under the Fourteenth Amendment. Weinberger v. Wiesenfeld, 420 
U.S. 636, 638 n.2 (1975). The threshold question in equal protection analysis is 
whether [*8] the policy at issue is discriminatory. See Watkins v. United 
States Army, 847 F.2d 1329, 1336 (9th Cir. 1988), op'n vacated on other gds., 
875 F.2d 699 (9th Cir. 1989). Defendants do not dispute that the homosexual 
exclusion policy discriminates against persons on the basis of their sexual 
orientation. See id. at 1337 (concluding that the Army's similar homosexual 
exclusion policy was discriminatory on its face). 

1. Standard of review. 

Given that defendants' policy is discriminatory, the court's next task is to 
ascertain what standard of equal protection review should apply. See id. at 
1345. 

a. Applicability of strict scmtiny. 

Plaintiff argues that the homosexual exclusion policy should be subject to 
strict scmtiny, while defendants contend that the policy is subject only to 
rational basis review. If strict scmtiny is applied, the policy will be stmck 
down unless the classification drawn by the policy is "suitably tailored to 
serve a compelling [government] interest." See City of Cleburne v. Cleburne 
Living Center, 473 U.S. 432, 440 (1985). [*9] If, on the other hand, the 
rational basis standard is applied, the policy is presumed constitutional and 
will be upheld so long as the classification drawn is rationally related to a 
legitimate government interest. See id. 

Strict scmtiny is applied when a legislative classification rests on an 
inherently suspect characteristic, such as race, religion or alienage, or 
"trammels fundamental personal rights." City of New Orleans v. Dukes, 427 U.S. 
297, 303 (1976). In High Tech Gays v. Defense Indus. Security Clearance Office, 
895 F.2d 563 (9th Cir. 1990), the Ninth Circuit squarely addressed the question 
whether laws and policies classifying individuals based on their sexual 
orientation are subject to strict scmtiny. 

The High Tech Gays court first analyzed whether homosexuality is an 
inherently suspect characteristic (i.e. whether homosexuals are a "suspect 
class"). The court stated that to be considered a suspect class, "homosexuals 
must 1) have suffered a history of discrimination; 2) exhibit obvious, 
immutable, or distinguishing characteristics that define them as a discrete 
group; and 3) show that [*10] they are a minority or politically powerless." 



Id. at 573. Although the court agreed that homosexuals had suffered a history of 
discrimination, it did not agree that they satisfied the other two criteria. Id. 
Rather, it concluded that "homosexuality is not an inunutable characteristic; it 
is behavioral and hence is fundamentally different from traits such as race . . 
. or alienage." Id. Moreover, the court said, "homosexuals are not without 
political power; they have the ability to and do 'attract the attention of 
lawmakers,' as evidenced by [several state statutes and local ordinances]." n4 
Id. at 574, quoting Cleburne, 473 U.S. at 445. 
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-Footnotes-

n4 For the same reasons, the court also held that homosexuals did not 
constitute a "quasi-suspect" class for purposes of the heightened, intermediate 
level of scmtiny currently applied to gender and illegitimacy classifications. 
Id. at 573. Plaintiff does not contend that homosexuals are a quasi-suspect 
class. 

End Footnotes 
[*11] 

Second, relying on Bowers v. Hardwick, 478 U.S. 186, 194-196 (1986), the 
court rejected the argument that homosexual activity is a fundamental right. 
High Tech Gays, 895 F.2d at 571-74; see also Watkins, 847 F.2d at 1345. 
Accordingly, the court concluded that legislation or policies classifying 
individuals based on their sexual orientation are subject only to rational basis 
review. High Tech Gays, 895 F.2d at 574. 

Plaintiff argues, however, that despite the holding in High Tech Gays, 
homosexuals nevertheless should be deemed a suspect class because "two important 
events have changed the landscape," rendering the holding in High Tech Gays 
suspect. PL's Mem. in Supp. of Mot. for Summ. J. at 6:22-23. First, plaintiff 
asserts, "it has now been conclusively and authoritatively established that 
sexual orientation is biological, genetic and innate." Id. at 6:23-25. In 
support of this argument, plaintiff proffers a December 1988 study conducted by 
the Defense Personnel Security Research and Education Center, which concluded, 
inter [*12] alia, that "complex combinations of genetic, hormonal, 
neurological and environmental factors operating prior to birth largely 
determines what an individual's sexual orientation will be." n5 PL's Ex. C at 
4. Second, plaintiff asserts, because it is "clear that Congress has no 
intention of allowing the President to lift the ban [on homosexuals in the 
military] . . . gays obviously do not have political clout with the relevant 
legislative body, and the Ninth Circuit's finding that gays do have such clout 
has now been shown to be incorrect." n6 PL's Mem. in Supp. of Mot. for Summ. J. 
at 7:8-13. 

Footnotes - -

n5 Plaintiff also notes in his brief that a number of recent studies have 
concluded that sexual orientation is determined, at least partially, by 
biological and/or genetic factors. See, e.g, Simon LeVay, "A Difference in 
Hypothalamic Stmcture Between Heterosexual and Homosexual Men," 253 Sci. 1034, 
1035 (1991); and Michael Bailey and Richard C. Pillard, "A Genetic Sttidy of Male 
Sexual Orientation," 40 Archives Gen. Psychiatry, 1089, 1092 (1991), cited in 
"Analyzing the Military's Justifications for Its Exclusionary Policy: Fifty 
Years Without a Rational Basis," 26 Loyola Law Rev. 151, 173 n.l92 (1992); see 



also "The Jurispmdence of Genetics," 45 Vand. Law Rev. 313 (1992). [*13] 

n6 As further support for this argument, plaintiff alleges that, since the 
mling in High Tech Gays, legislation designed to foreclose homosexuals' 
participation in the democratic process has been or will be enacted in more than 
twenty states and "the incidence of violent crime directed at gay people has 
risen astronomically." PL's Reply at 4:11-12. While this may be tme, unlike 
the recent Congressional debate regarding the military's homosexual exclusion 
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policy, the above occurrences have not been widely publicized enough for the 
court to take judicial notice that these events have in fact occurred. 
Therefore, the court does not consider the above allegations in its analysis. 

- - -End Footnotes -

Although plaintiff may have submitted sufficient evidence to create a triable 
issue of material fact as to whether homosexuality is an "immutable" 
characteristic, he has failed to submit any pertinent evidence tending to 
establish that homosexuals lack legislative power. Plaintiffs reference to 
Congress' recent refusal to allow homosexuals to serve openly in the military is 
irrelevant to the legal standard for [*14] determining whether a particular 
minority group lacks political power. The standard is not whether a certain 
group is "powerless to assert direct control over the legislature," for "if that 
were a criterion for higher level scmtiny by the courts, much economic and 
social legislation would now be suspect." Cleburne, 473 U.S. at 445. Rather, the 
test is whether the particular group at issue has "no ability to attract the 
attention of lawmakers." Id. The recent Congressional and executive dialogue 
concerning homosexuals' ability to serve in the military demonstrates that, 
despite their apparent inability to assert direct control over Congress, 
homosexuals have a significant ability to attract Congress' attention. n7 
Accordingly, the court rejects plaintiffs argument that homosexuals constitute 
a suspect class for purposes of strict scmtiny analysis. 

Footnotes 

n7 Plaintiff also argues that because homosexuals have been subjected to a 
history of discriminatory treatment, they must also lack political power. 
However, this argument confuses the history of discrimination prong with the 
lack of political power prong of the suspect class test. It is undisputed that 
homosexuals have historically been discriminated against, but this does not 
necessarily mean that they therefore lack political power, as High Tech Gays 
made clear. See 895 F.2d at 573. 

-End Footnotes 
1*15] 

In the alternative, plaintiff contends that defendants' policy should be 
subject to strict scmtiny because it impinges on the "fundamental . . . right 
to one's thoughts, feelings and emotions." PL's Opp'n at 9:9-11. However, 
because plaintiff cites no authority for this argument, it must be rejected. n8 
Plaintiff also urges the court to adopt the reasoning of the Colorado Supreme 
Court in Evans v. Romer, 854 P.2d 1270 (1993), in which the court held that an 
amendment to the Colorado Constitution that denied homosexuals any type of 
protected status was subject to strict scmtiny because it impinged on their 
fundamental right to engage in the political process. The court declines 
plaintiffs invitation. This case is distinguishable from Evans because the 



homosexual exclusion policy does not deny homosexuals their right to participate 
in the political process. n9 

Footnotes-

n8 It is tme that Stanley v. Georgia, 394 U.S. 557, 564-66 (1969), Paris 
Adult Theatre I v. Slaton, 413 U.S. 49, 67, 93 (1973) and Jacobson v. United 
States, U.S. , 112 S. Ct. 1535, 1542 (1992), cited in connection with 
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plaintiffs First Amendment argument, do contain language supporting the 
proposition that a person's thoughts, beliefs, and emotions are protected under 
the First Amendment. However, it would be a novel extension of this language to 
hold that homosexual thoughts, desires and emotions are fundamental rights for 
purposes of strict scmtiny analysis in the context of equal protection. 
[*16] 

n9 Alternatively, plaintiff may have intended to offer Evans as support for 
his argument that homosexuals lack political power, since this case establishes 
that the State of Colorado enacted "anti-gay" legislation subsequent to the 
mling in High Tech Gays. However, even assuming plaintiff did intend to use 
Evans in this fashion, evidence that one state has enacted legislation 
preventing homosexuals from participating in its political process is 
insufficient to support the conclusion that homosexuals generally lack political 
power as a class. See Anderson, 477 U.S. at 252 (on a motion for summary 
judgment, "the mere existence of a scintilla of evidence in support of the 
plaintiffs position will be insufficient; there must be evidence on which the 
jury could reasonably find for the plaintiff'). 

End Footnotes -

In sum, absent sufficient, relevant evidence supporting the conclusion that 
homosexuals do not have political power or pertinent authority supporting the 
argument that defendants' policy trammels a fundamental right, this court is 
bound by Ninth [*17] Circuit law holding that the rational basis standard 
applies to equal protection challenges to legislation or policies classifying 
individuals based on their sexual orientation. 

b. Applicability of "active" rational basis review. 

The above conclusion, however, does not end the court's analysis, for the 
parties disagree as to what type of rational basis review should be applied in 
this case. Plaintiff argues that, assuming strict scmtiny is inapplicable, then 
the court should apply the so-called "active" rational basis approach enunciated 
in Pmitt, 963 F.2d at 1165-1166. In Pmitt, the plaintiff challenged the Army's 
similar homosexual exclusion policy on equal protection and other grounds. The 
district court dismissed the plaintiffs claim, holding the Army's policy 
rational as a matter of law. 

On appeal, the Army argued that the district court's decision should be 
affirmed because "its right to discharge homosexual servicepersons is so firmly 
supported in the law that any equal protection claim that Pmitt has asserted . 
. . is legally insufficient on its face." Id. at 1164. The Ninth Circuit 
rejected [*18] this argument, holding that the Army's policy could not be 
held rational as a pure matter of law. Id. at 1166. Rather, the court stated, a 
court must actively review the record "to see whether the government [has] 
established on the record a rational basis for the challenged discrimination." 



Id. at 1166 (emphasis in original). Relying on Cleburne, 473 U.S. at 450, and a 
preceding Supreme Court case, Palmore v. Sidoti, 466 U.S. 429, 433 (1984), the 
court further stated that, even under rational basis review, a court may not 
simply accept the government's proffered justifications for its policy as 
presumptively valid, but must determine whether these justifications are 
motivated by constitutionally impermissible prejudice or bias against the class 
at issue. Pmitt, 963 F.2d at 1165-66. In light of these principles, the Ninth 
Circuit reversed and remanded the district court's judgment of dismissal as to 
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the plaintiffs equal protection claim, requiring the Army to establish a 
factual record in support of its contention [*19] that its homosexual 
exclusion policy was rationally related to a permissible government purpose. Id. 
at 1166-67. 

Defendants argue, however, that the active rational basis standard applied in 
Pmitt is either no longer good law or must be read consistently with subsequent 
United States Supreme Court and Ninth Circuit pronouncements regarding the 
permissible scope of rational basis review. Defendants cite Heller v. Doe by 
Doe, U.S. , 113 S. Ct. 2637 (1993) and United States v. Harding, 971 F.2d 
410 (9th Cir. 1992), cert, denied, 113 S. Ct. 1025 (1993), for the proposition 
that the government need not create an evidentiary record to show that a 
legislative or policy classification at issue is rationally related to a 
legitimate government interest. 

Heller involved a class of mentally retarded individuals who challenged a 
statutory distinction between the mentally retarded and the mentally ill for 
purposes of involuntary commitment proceedings. The statute provided that the 
burden of proof for involuntary commitment of the mentally [*20] retarded was 
"clear and convincing evidence," while the burden of proof for the mentally ill 
was "beyond a reasonable doubt." 113 S. Ct. at 2641. The Heller plaintiffs 
argued that these distinctions were irrational and violated the equal protection 
clause of the Fourteenth Amendment. The district court granted summary judgment 
for the plaintiffs, and the Sixth Circuit affirmed. 

In reversing the lower courts and rejecting the plaintiffs' argument, the 
Supreme Court stated that a challenged classification: 

"must be upheld against equal protection challenge if there is any reasonably 
conceivable state of facts that could provide a rational basis for the 
classification" [citations omitted]. A State, moreover, has no obligation to 
produce evidence to sustain the rationality of a statutory classification. "[A] 
legislative choice is not subject to courtroom factfinding and may be based on 
rational speculation unsupported by evidence or empirical data" [citations 
omitted]. A statute is presumed constitutional . . . and "the burden is on the 
one attacking the legislative arrangement to negative [sic] every conceivable 
basis which might support it," [citation [*21] omitted] whether or not the 
basis has a foundation in the record. 

Id. at 2642-43 (emphasis added); accord, Harding, 971 F.2d at 413-14 (holding 
that a legislative distinction between "crack" and powder cocaine was rational 
and stating that "'those challenging the legislative judgment must convince the 
court that the legislative facts on which the classification is apparently based 
could not reasonably be conceived to be tme by the governmental decisionmaker' 
[citation omitted]"). 

Defendants argue that, in light of Heller and Harding, the active rational 



basis standard, to the extent it purports to require defendants to provide more 
than a "presentation of the basis of the policy on the record," is no longer 
valid law. Defs.' Mem. in Supp. of Mot. for. Summ. J. at 11:14-15. What 
defendants seem to say is that, as long as they present any justification at all 
for their policy, the court may not question this justification but rather must 
deem it rational as matter of law. 
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Defendants read too much into Heller and Harding. They are correct that these 
cases appear to have overmled [*22] Pmitt inasmuch as Pmitt implied that 
the burden was on the policymaker to persuade the court that the policy at issue 
possesses a rational basis. After Heller and Harding, there can be no question 
that the burden is on the person challenging the policy to negate every 
conceivable rational basis for the legislative justification. nlO See Heller, 
113 S. Ct. at 2643; Harding, 971 F.2d at 413. In addition. Heller and Harding 
are also inconsistent with Pmitt to the extent that Pmitt may have required 
the government policymaker to submit evidence in support of its policy on 
remand. See Heller, 113 S. Ct. at 2643 ("a State . . . has no obligation to 
produce evidence to sustain the rationality of a statutory classification"); 
Harding, 971 F.2d at 412 ("in establishing a statutory classification, one need 
not. . . supply empirical evidence to support a rational relationship"). 

Footnotes 

nlO In fact, contrary to the Ninth Circuit's conclusion in Pmitt, this has 
always been tme of the rational basis standard. See, e.g., Vance v. Bradley, 
440 U.S. 93, 111 (1979); Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 
364 (1973). 

End Footnotes 
[*23] 

However, defendants incorrectly conclude that the question whether a 
challenged policy is rationally related to a legitimate goverrunental interest is 
therefore always a question of law. Although both the Heller and Harding courts 
did state that evidence need not necessarily be proffered in support of the 
rationality of a given policy, this proposition cannot reasonably be constmed 
to mean that, once evidence is proffered, the court has no responsibility under 
Rule 56 to analyze whether there is a triable issue of material fact as to the 
policy's rationality. Compare High Tech Gays, 895 F.2d at 574-578 (analyzing 
evidence offered regarding the rationality of the Army's homosexual security 
clearance policy in light of the parties' respective burdens under Rule 56) and 
Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869, 876-884 (1985) (holding a 
domestic tax preference statute irrational as a matter of law after the parties 
had explicitly waived their right to an evidentiary hearing in the state trial 
and appellate courts). 

Indeed, the Heller Court itself closely examined the record to determine 
[*24] whether the defendants' justifications for the legislation at issue in 
that case were in fact rationally based. The Court stated that "even the 
standard of rationality as we so often have defined it must find some footing in 
the realities of the subject addressed by the legislation." 113 S. Ct. at 2643. 
"That requirement is satisfied here," the Court said, because "Kentucky has 
proffered more than adequate justifications for the differences in treatment 
between the mentally retarded and the mentally ill ." Id. Those justifications 



were supported by evidence that: (1) mental retardation is easier to diagnose 
than mental illness; (2) it is easier to determine whether the mentally retarded 
pose a physical threat to themselves or others than to determine whether the 
mentally ill pose the same threat; and (3) the prevailing methods of treatment 
for the mentally retarded are much less invasive than those for the mentally 
ill. Id. at 2643-46 (citing numerous scientific treatises and studies). 
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In addition, for two reasons. Heller and Harding do not disturb Pmitt's 
holding that a court must examine the record [*25] to determine whether the 
policymaker's proffered justifications for its policy are based on impermissible 
prejudice. First, the Court in Heller made clear that the rational basis 
standard enunciated in that case was the same standard used in Cleburne (the 
primary case relied upon by the Ninth Circuit in Pmitt as support for the 
active rational basis standard). Heller, 113 S. Ct. at 2643. In applying this 
traditional rational basis standard, the Cleburne Court explicitly rejected the 
defendant's proffered justifications for a local ordinance requiring group homes 
for the mentally retarded to obtain special use permits, on the ground that the 
justifications, which were unsupported by any evidence in the record, were based 
on "an irrational prejudice against the mentally retarded." 473 U.S. at 450. 

Second, unlike the instant case, neither Heller nor Harding involved 
allegations that the discriminatory laws at issue were irrational because they 
were based upon prejudice or bias against a particular class of individuals. 
Rather, the plaintiffs in those cases merely alleged that [*26] the 
legislative classifications (between the mentally ill and the mentally retarded 
in Heller and between crack and powder cocaine in Harding) were irrational in 
and of themselves. 

In sum, there is no support for defendants' argument that the court must 
accept without question defendants' proffered bases for the homosexual exclusion 
policy without analyzing the relevant evidence and determining whether the 
policy is motivated by prejudice against homosexuals. Because the parties are 
cross-moving for summary judgment and both have offered evidence in support of 
their respective motions, the court must analyze whether each party has met its 
respective burdens of production under Rule 56 as to the policy's rationality or 
irrationality under the Heller/Harding standard. If the evidence, constmed in 
the light most favorable to defendants, shows that there is no reasonably 
conceivable rational basis for the homosexual exclusion policy, and the court 
cannot conceive of a rational basis (i.e. because it is based solely on 
illegitimate prejudice), then plaintiff is entitled to summary judgment. 
Alternatively, if the evidence, constmed in the light most favorable to 
[*27] plaintiff, shows that there is any reasonably conceivable rational basis 
for the policy, then defendants are entitled to summary judgment. Finally, if 
the evidence creates a disputed issue of material fact as to the policy's 
rationality, then neither party is entitled to summary judgment. 

c. The role of the principle of "military deference" in rational basis 
analysis. 

Before the court turns to the rational basis analysis described above, it 
must address defendants' remaining argument regarding the permissible scope of 
rational basis review of laws and policies involving the military. Defendants 
contend that, in analyzing the rationality of the homosexual exclusion policy, 
the court should accord significant if not complete deference to the 



"'considered professional judgment' of 'appropriate military officials' 
regarding the proper composition of the Armed Forces." Defs.' Mem. in Supp. of 
Mot. for Summ. J. at 5:14-16, quoting Goldman v. Weinberger, 475 U.S. 503, 509 
(1986). Defendants note that deference to the military's judgment is 
particularly important in this case because the homosexual exclusion policy "is 
based upon a series of carefully [*28] considered, professional military 
judgments and almost 50 years of experience by a succession of civilian and 
military leaders." Defs.' Ex. 2 at 56, letter to Ass't Comptroller Gen'l from 
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Ass't Sect'y of Defense re Dep't of Defense ("DOD") response to Gen'l Acct'g 
Ofc. Rept. on DOD's homosexual exclusion policy. 

The court agrees that judicial review of military regulations "is far more 
deferential than constitutional review of similar laws or regulations designed 
for civilian society." Goldman, 475 U.S. at 507. However, as plaintiff points 
out, although individual autonomy is not as great within the military community 
as it is within the larger civilian community, the essence of individual 
constitutional rights nevertheless remain intact. See id. (the "aspects of 
military life do not, of course, render entirely nugatory in the military 
context the guarantees of the First Amendment"); see also Rostker v. Goldberg, 
453 U.S. 57, 70 (1981) ("when [Congress'] decision [to register only males for 
potential conscription] is challenged on equal protection grounds, the question 
a court must decide is not which alternative [*29] it would have chosen, had 
it been the primary decisionmaker, but whether that chosen by Congress denies 
equal protection of the laws"). Thus, "simply labeling the legislative decision 

x / 'military' . . . does not automatically guide a court to the correct 
constitutional result." Id. at 70. In other words, the concept of deference to 
the military does not relieve the court of its obligation to examine the 
underlying bases for defendants' policy to determine whether they indeed 
withstand rational basis scmtiny. See, e.g., Dubbs v. Central Intell. Agency, 
769 F. Supp. 1113, 1116 n.3 (N.D. Cal. 1990) ("deference to Executive Branch 
decisions does not require the judiciary to abdicate its authority under Article 
III to decide whether or not an individual's right to equal protection under the 
Federal Constitution has been violated") (emphasis in original); Meinhold v. 
U.S. Department of Defense, 808 F. Supp. 1455, 1457 (CD. Cal. 1993), on appeal 
("the court cannot merely defer to the 'military judgment' as the rationale for 
the policy - the court must consider the factual basis underlying [*30] the 
'military judgment'"). With these general principles in mind, the court now 
turns to the question whether defendants' policy possesses a rational basis. 

2. The existence of a rational basis. 

"Application of the rational basis standard requires a two-step analysis." 
Jackson Water Works v. Public Util. Comm'n, 793 F.2d 1090, 1094 (9th Cir. 1986), 
cert, denied, 479 U.S. 1102 (1987). The court's first task is to determine 
whether the policy in question serves a legitimate governmental interest. Id. If 
this question is answered in the affirmative, the court must then proceed'to 
determine whether the discriminatory policy is rationally related to the 
achievement of that legitimate interest. Id. 

In support of their summary judgment motion and in opposition to plaintiffs 
motion, defendants argue that their reasons for discharging declared homosexuals 
from Navy service, as enunciated in SECNAVINST 1900.9D, are legitimate as a 
matter of law. SECNAVINST 1900.9D states as follows: 

4. Policy. Homosexuality is incompatible with military service. The presence in 



the military environment of persons who engage [*31] in homosexual conduct or 
who, by their statements, demonstrate a propensity to engage in homosexual 
conduct, seriously impairs the accomplishment of the military mission by 
adversely affecting the ability of the Navy and the Marine Corps to maintain 
discipline, good order and morale, to foster mutual tmst and confidence among 
servicemembers, to insure the integrity of the system of rank and command, to 
facilitate assignment and worldwide deployment of servicemembers who frequently 
must live and work under close conditions affording minimal privacy, to 
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recmit and maintain members of the naval service, to maintain the public 
acceptability of service in the Navy and Marine Corps and to prevent breaches of 
security. 

Defs.' Ex. A to Ex. 1, SECNAVINST 1900.9D, @ 4. Defendants argue that the 
legitimacy of their interest is apparent from the face of this policy and that 
no further judicial inquiry is required to determine rationality. 

Nevertheless, as additional support for the legitimacy of their governmental 
interest, defendants also offer the declaration of Vice Admiral Ronald Joseph 
Zlatoper, Chief of Naval Personnel and Deputy Chief of Naval Operations, n i l who 
states that the [*32] Navy's considerations of maintaining discipline, good 
order and morale and fostering mutual tmst and confidence among servicemembers 
"all pertain to a critical factor in military effectiveness: unit cohesion." 
Defs.' Ex. 1, Zlatoper Decl. at P 5. According to Zlatoper, the presence of 
homosexuals in the Navy has: 

a direct[,] adverse impact on the ability of military leaders to sustain 
[interpersonal] relationships, instill camaraderie, and maintain the cohesion 
necessary for a unit to remain a highly effective fighting force. The presence 
in units of individuals who engage in, desire to engage in, or intend to engage 
in homosexual acts, polarizes units and undermines the ability of a commanding 
officer to foster good morale and maintain an effective chain of command. 

Id. He also states that homosexuals are "unable to maintain the necessary 
respect and tmst of subordinates and peers, thereby degrading the individual's 
ability to perform supervisory duties successfully" and jeopardizing the 
military's system of rank and command. Id. at P 6. 

-Footnotes-

n i l Defendants also offer, inter alia, a number of studies conducted by 
various entities and the transcripts of testimony before the Senate Committee on 
Armed Services on March 31, 1993 and May 11, 1993. However, much if not all of 
this evidence is more harmfiil to defendants than it is helpful to them, as 
discussed below. 

- - - -End Footnotes 
1*33] 

Zlatoper further declares that allowing homosexuals in the military threatens 
the privacy rights of other servicemembers because: 

military personnel of the same sex are forced to share confined sleeping and 
dressing areas and shower and toilet facilities on board ships and submarines 
and in barracks under circumstances allowing minimal privacy. As with society in 
general, servicemembers would regard such exposure to members who might be 



sexually attracted to them to be an infringement on the privacy rights of the 
majority of our personnel. The effect of this on morale and unit cohesion would 
be negative. 

Id. at P 7; see also Defs.' Ex. 12, National Defense Authorization Act for 
Fiscal Year 1994, Senate Committee on Armed Services Report [To Accompany S. 
1298] at 278-84. Finally, Zlatoper claims that "if the military does not 
maintain professional standards of discipline which preclude homosexual 
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conduct, young men and women will be more reluctant to consider service in the 
military . . . . If the public views the military as tolerating homosexual 
conduct in the ranks, they may hesitate to recommend or approve military service 
by those who look to them for guidance." [*34] Defs.' Ex. 1, Zlatoper Decl. 
atP8. 

Defendants argue that this evidence, particularly when considered in light of 
the principle of judicial deference to "professional military judgments," 
establishes that defendants' purposes are legitimate as a matter of law. Defs.' 
Mem. in Supp. of Mot. for Summ. J. at 12:12. 

Plaintiff, on the other hand, argues in support of his summary judgment 
motion and in opposition to defendants' motion that defendants' interests must 
be deemed illegitimate as a matter of law because each of the proffered reasons 
for the policy are based on prejudice and bias against homosexuals. 

In support of this argument, plaintiff offers, inter alia, the following 
evidence: 

1. Selected portions of the "Report of the Board Appointed to Prepare and Submit 
Recommendations to the Secretary of the Navy for the Revision of Policies, 
Procedures and Directives Dealing With Homosexuals, 21 December, 1956 - 15 
March, 1957" [the Crittenden report]; 

2. Selected portions of a report prepared by the Defense Personnel Security 
Research and Education Center ("PERSERJEC") entitled "Nonconforming Sexual 
Orientations and Military Suitability," December 1988 [1988 PERSEREC_report]; 
[*35] and " " ^ 

3. Selected portions of a report prepared by PERSEREC entitled "Preservice 
Adjustment of Homosexual and Heterosexual Military Accessions: Implications for 
Security Clearance Suitability," January 1989 [1989 PERSEREC report]. 

The Crittenden report, a study commissioned by DOD itself, states in 
pertinent part as follows: 

one concept which persists without visible supporting data, but which cannot be 
disproved at this time because of the absence of data, is the idea that 
homosexual individuals and those who have indulged in homosexual behavior cannot 
acceptably serve in the military. As has been mentioned above, there have been 
many known instances of individuals who have served honorably and well, despite 
being exclusively homosexual . . . . 

[Another] concept which persists without sound basis in fact is the idea that 
homosexuals necessarily pose a security risk. It is difficult to determine just 
how this idea developed, but it seems that it first appeared in . . . the report 
of the Hoey Committee. This Committee, however, based its recommendation on "the 



opinions of those best qualified to know, namely, the intelligence agencies of 
the Government." However, no intelligence [*36] agency, as far as can be 
learned, adduced any factual data before that Committee with which to support 
these opinions.... Some intelligence officers consider a senior officer 
having illicit heterosexual relations with the wife of a junior officer or 
enlisted man much more of a security risk than the ordinary homosexual. 

PL's Ex. B (emphasis in original). 
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The 1988 PERSEREC report, another study commissioned by DOD, indicates that 
"the available data all point to the conclusion that preservice background 
characterization and subsequent job performance of homosexuals in the military 
is satisfactory." PL's Ex. C at 8. The report goes on to state that: 

it has commonly been assumed that the existence of a deep-seated prejudice 
against homosexuals as a class would be a barrier to the creation and 
development of attitudes that would foster effective cohesive relations . . . . 

The intensity of prejudice against homosexuals may be of the same order as the 
prejudice against blacks in 1948, when the military was ordered to integrate. 

The order to integrate was first met with stout resistance by traditionalists in 
the military establishment. Dire consequences were predicted [*37] for 
maintaining discipline, building group morale, and achieving military 
organizational goals. None of these predictions of doom has come tme. Social 
science specialists helped develop programs for combating racial discrimination, 
so that now the military services are leaders in providing equal opportunity for 
black men and women. It would be wise to consider applying the experience of the 
past 40 years to the integration of homosexuals . . . . 

Most of the issues raised [regarding the effect that admitting declared 
homosexuals would have on unit cohesion] reflect traditional anti-homosexual 
arguments, [and] are reminiscent of the issues raised when black athletes . . . 
were first allowed to participate in professional baseball. [These] concerns are 
also reminiscent of the arguments advanced against the 1948 order to desegregate 
military establishments, and the later arguments that sought to minimize the 
role of women in the Armed Forces . . . . 

Those who resist changing the traditional policies support their position with 
statements of the negative effects on discipline, morale, and other abstract 
values of military life. Buried deep in the supporting conceptual stmcture is 
[*38] the fearfiil imagery of homosexuals polluting the social environment with 
unrestrained and wanton expressions of deviant sexuality. It is as if persons 
with nonconforming sexual orientations were always indiscriminately and 
aggressively seeking sexual outlets. All the studies conducted on the 
psychological adjustment of homosexuals that we have seen lead to contrary 
inferences. 

Id. at 8-10 (emphasis added). 

Finally, the 1989 PERSEREC report, also commissioned by DOD, states that: (1) 
in general, homosexuals show "better levels of preservice adjustment than 
heterosexuals in areas relating to school behavior"; (2) homosexuals display 
"greater [levels of] cognitive ability than heterosexuals"; and (3) "with tfie 
exception of dmg and alcohol use, homosexuals resemble those who successfully 
adjust to military life more so than those who are discharged for 



unsuitability." PL's Ex. D at 2. 

As the above discussion indicates, both parties have met their initial 
burdens under Rule 56 of coming forward with some evidence in support of their 
respective motions. nl2 Therefore, the only remaining question is whether, 
constming each party's evidence in the light most favorable to it, either 
[*39] party has demonstrated that there is a disputed issue of material fact 
sufficient to withstand summary judgment in the opposing party's favor. 
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-Footnotes-

nl2 Aldiough both parties offer evidence that postdates plaintiffs 
discharge, the evidence proffered concerns the same or nearly the same 
homosexual exclusion policy at issue in this case. In addition, neither party 
has filed formal objections to the opposing party's evidence. 

End Footnotes 

At the outset, the court notes that, under the Supreme Court's decisions in 
Palmore, 466 U.S. 429, and Cleburne, 473 U.S. 432, followed by the Ninth Circuit 
in Pmitt, 963 F.2d 1160, policies based on or motivated by the prejudice of one 
group towards another do not further any conceivable legitimate government 
interest and must be deemed irrational as a matter of law. In Palmore, the Court 
addressed the question whether a state court's order divesting a mother of the 
custody of her infant, [*40] based on social disapproval of her marriage to 
a person of another race, violated equal protection. In striking down the order, 
the Court stated: "the Constitution carmot control such prejudices but neither 
can it tolerate them. Private biases may be outside the reach of the law, but 
the law cannot, directly or indirectly, give them effect." 466 U.S. at 433. 

One year later, in Cleburne, the Court stmck down as violative of equal 
protection a local zoning ordinance requiring special use permits for group 
homes for the mentally retarded. The Court rejected each of the defendant's 
asserted purposes for the ordinance, including an alleged concern with the 
negative attitudes of neighboring property owners, as based on mere "irrational 
prejudice against the mentally retarded." 473 U.S. at 450. Relying on Palmore, 
the Court stated that "mere negative attitudes, or fear, unsubstantiated by 
factors which are properly cognizable in a zoning proceeding, are not 
permissible bases for treating a home for the mentally retarded differently from 
apartment houses, multiple dwellings and the like." Id. at 448. [*41] The 
Court also rejected the defendant's argument that the ordinance was designed to 
protect the mentally retarded from junior high school students across the street 
who might harass them. The Court stated that "denying a permit based on such 
vague, undifferentiated fears is again permitting some portion of the community 
to validate what would otherwise be an equal protection violation." Id. at 449. 

Defendants argue, however, that unlike defendants in Palmore and Cleburne, 
they "do not rely on prejudice or bias as a basis for the policy"; rather, 
defendants say, the record "sets forth several bases for the military's policy, 
including the promotion of such goals as cohesion within military units and the 
protection of the privacy interests of service-members." Defs.' Opp'n at 6:6-10. 
Defendants further contend that "plaintiffs motion sets forth little more than 
conclusory criticisms of the policy and fails to demonstrate that [diere is] no 
rational basis for the policy." Id. at 5:21-6:1. 



The court is not persuaded by defendants' argument. Plaintiffs evidence at 
the very least raises an inference that the homosexual exclusion policy [*42] 

^ is based solely on prejudice and bias against homosexuals. Defendants' evidence 
fails to controvert the inferences of prejudice and bias that must be drawn from 
plaintiffs evidence. To the contrary, for the reasons explained in detail 
below, defendants' evidence supports if not confirms the conclusion that the 
policy both effectuates and is solely motivated by prejudice against 
homosexuals. Moreover, for reasons also explained below, the court cannot 
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conceive of any legitimate basis for the policy. 

First, with the possible exception of the security risk rationale (see 
infra), all of the reasons asserted by defendants as the bases for their policy 
are prejudicial on their face. Even assuming that homosexuals threaten "unit 
cohesion," the integrity of the system of rank and command, recmiting of Navy 
servicemembers, protection of heterosexual servicemembers' privacy rights and 
"public acceptability" of Navy service, such threats can only conceivably arise 
from: (1) heterosexual dislike of homosexuals for moral or other reasons; (2) 
heterosexuals' apparent fear that they will be victimized, threatened or 
harassed by homosexuals; and/or (3) the notion that homosexuals are uniquely 
[*43] incapable of controlling their sexual desires. These rationales are 
directly analogous to the state court's concern with social disapproval of 
interracial marriages in Palmore and the city's concern with the "negative 
attitudes" of property owners towards the mentally retarded in Cleburne, both of 
which were invalidated as based on illegitimate prejudice. 

Furthermore, even assuming the rationales are not based on patently 
prejudicial notions regarding homosexuals as a class, the fact that the notions 
are unsupported by defendants' own evidence mandates an inference that they have 
no legitimate basis"irrfact and are therefore"5ased on prejudice. See Cleburne, 
473 U.S. at 449-50 (rejecting the city's proffered bases for its ordinance as 
prejudicial after concluding that they had no legitimate factual basis). For 
example, the 1988 PERSEREC report (Defs.' Ex. 8 at 31) states that "it is as if 
persons with nonconforming sexual orientations were always indiscriminately and 
aggressively seeking sexual outlets. All the studies conducted . . . lead to 
contrary inferences . . . . In one carefully conducted study, homosexuals 
actually demonstrated [*44] a lower level of sexual interest than 
heterosexuals. . . . In fact, the manifold criteria that govern sexual interest 
are identical for homosexuals and heterosexuals, save for only one criterion: 
the gender of the sexual partner"). nl3 

Footnotes 

nl3 Not only does defendants' evidence fail to support the underlying 
reasons why homosexuals allegedly pose a threat to military effectiveness, but 
it also does not support the existence of the threat itself. For example, 
section 10 of SECNAVINST 1900.9D provides that "nothing in this instmction 
precludes retention of a member . . . for a limited period of time in the 
interests of national security when authorized by the Secretary of the Navy." 
Defs.' Ex. A to Ex. 1, SECNAVINST 1900.9D at @ 10. The provision supports only 
one inference: that the threats homosexuals pose to unit cohesion, recmiting, 
privacy, etc. are hypothetical, for if such threats actually existed, defendants 
would not seek to retain homosexuals "in the interests of national security" 
(for example, in time of war) when unit cohesion and other similar concerns 
would presumably be most critical, but rather would more actively seek to 
discharge them. 



- End Footnotes 
[*45] 

Defendants' proffered bases for the homosexual exclusion policy are 
undermined in other respects by SECNAVINST 1900.9D itself. For example, 
defendants concede that, under this instmction, homosexuals may serve in the 
Navy provided that they do not reveal their sexual orientation to others. 
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Apparently, as long as heterosexual servicemembers or recmits know only that 
some servicemembers might be homosexual, but do not know exactly who is 
homosexual, they do not object to working, showering and living with 
homosexuals. However, once heterosexual servicemembers or recmits learn that a 
particular member is homosexual (or that homosexuals are generally permitted to 
serve openly in the Navy), unit cohesion, recmiting, and privacy are suddenly 
threatened. The only inference to be drawn from the instmction's failure to 
reach undeclared homosexuals is that the threats to military effectiveness posed 
by homosexuals, assuming such threats actually exist, arise solely from 
heterosexuals' adverse reactions to the presence of known homosexuals in the 
Navy, and not from the behavior of homosexuals themselves. Given this, the court 
cannot conceive how the policy cannot be motivated by prejudice. [*46] 

Defendants' security risk rationale likewise cannot stand, for two reasons. 
First, defendants fail to offer any evidence contradicting plaintiffs evidence 
that homosexuals do not present a security risk to the Navy. nl4 Second, the 
rationale cannot conceivably be legitimate, because the only possible threat 
homosexuals could pose to military security (i.e. that undeclared homosexuals 
might be "discovered" and blackmailed) could be obviated by repealing the very 
policy that the threat allegedly justifies (i.e. by allowing homosexuals to 
serve openly in the military). In the absence of any conceivable legitimate 
basis for the security risk rationale, the court can only infer that this, too, 
is based on prejudice. 

Footnotes 

nl4 As previously indicated, it is tme that under Heller a policymaker need 
not offer evidence that its policy is rational. Nevertheless, a policymaker's 
failure to offer evidence is relevant to the court's analysis, for if: (1) the 
opposing party produces evidence tending to establish that the policy is 
irrational; (2) the policymaker offers no evidence tending to negate the 
opposing party's claim; and (3) the court cannot conceive of any set of facts 
which would support a finding that the policy is rational, then summary judgment 
must be granted in the opposing party's favor. See Celotex, 477 U.S. at 323-24; 
Heller, 113 S. Ct. at 2642-43. 

- -End Footnotes 
[*47] 

In fact, portions of defendants' evidence can only be constmed as providing 
direct support for the conclusion that the policy is based on prejudice. In 
particular, in his testimony before the Senate Armed Services Committee during a 
hearing held May 11, 1993 to discuss whether to amend the military's homosexual 
exclusion policy, retired General Norman Schwartzkopf nearly admitted that the 
basis for the policy is prejudice against homosexuals. He stated: 

whether we like it or not, in my years of military service, I have experienced 



the fact that introduction of an open homosexual into a small unit immediately 
polarizes that unit and destroys the very bonding that is so important for the 
unit's survival in time of war. For whatever reason, the organization is divided 
into a majority who oppose, a small minority who approve, and other groups who 
either do not care or just wish the problem would go away, and I do not find 
this surprising, given the divisiveness that I have encountered in our Nation in 
the past year. The attitudes of our servicemen and women simply reflect, in my 
opinion, the attitudes that I have encountered in the American people. 
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Defs.' Ex. 3 at 13:16-14:3. [*48] General Schwartzkopf further testified 
that: 

many who advocate lifting the ban on homosexuals in the military blithely say we 
can overcome all of the problems . . . by ordering . . . military leaders at all 
levels to "institute training for all personnel on the acceptance of homosexuals 
. . . ," even when a large number of the leaders and troops have clearly stated 
that "they oppose allowing homosexuals in the military" and "believe gays 
serving openly in the military would be very dismptive to discipline." 

The military establishment is not fragile, but in my mind such actions would be 
seriously overloading their plate. They will faithfully try [to] execute the 
orders of their civilian leaders, but their hearts simply will not be in it. To 
me, they will be just like many of the Iraqi troops who sat in the deserts of 
Kuwait forced to execute orders they did not believe in. 

What about our troops' rights? Are we really ready to do this to the men and 
women of our armed forces and to risk a possible decrease in our Nation's 
ability to defend itself simply to force our servicemen and women to accept a 
lifestyle of a very well-organized, well-financed, and very vocal, but what 
[*49] turns out to be a very small minority of our society? I personally 
sincerely hope not. 

Id. at 16:21-17:18 (emphasis added). nl5 

- Footnotes - -

nl5 Although defendants' evidence doubtless speaks for itself, the court 
also takes judicial notice of the fact of President Clinton's July 19, 1993 
speech made in support of the recently revised homosexual exclusion policy. 
President Clinton stated: 

clearly the American people are deeply divided on this issue, with most military 
people opposed to lifting the ban because of the feared impact on unit cohesion, 
rooted in disapproval of homosexual lifestyles, and a fear of invasion of 
privacy of heterosexual soldiers . . . . 

Those who oppose lifting the ban are clearly focused not on the conduct of 
individual gay service members but on how non-gay service members feel about 
gays in general and, in particular, those in military service. 

"Clinton: Policy on Gays in Military 'Sensible Balance'," The Washington Post, 
July 20, 1993 (emphasis added). 

- End Footnotes 



Under the Supreme Court's [*50] mlings in Palmore and Cleburne, the 
court may not, consistent with the Constitution's guarantee of equal protection 
of the laws to all citizens, give effect to such illegitimate fears and biases 
reflected in government policy, whether military or civilian. Palmore, 466 U.S. 
at 433; Cleburne, 473 U.S. at 450; U.S. Const, amends. V, XIV. 

Taking a slightly different tack, however, defendants also argue that their 
policy is not based on unconstitutional prejudice because it is exclusively 
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designed to fiirther the Navy's interest in preventing homosexual conduct, which 
plaintiff concedes is a legitimate government interest under current decisional 
law. "'In determining the composition of the Armed Forces,'" say defendants, the 
Navy "'does not have to take the risk that an admitted homosexual will not 
commit homosexual acts which may be detrimental to its assigned mission.'" 
Defs.' Mem. in Supp. of Mot. for Summ. J. at 14:16-19, quoting Ben-Shalom v. 
Marsh, 881 F.2d 454, 460-61 (7th Cir. 1989), cert, denied, 494 U.S. 1004 (1990). 
By equating [*51] persons who have declared that they are homosexual with 
persons who have a "propensity" to engage in prohibited homosexual conduct, see 
Defs.' Ex. A to Ex. 1, SECNAVINST 1900.9D, @@ 4 and 5(a), defendants contend, 
they are simply acting to prevent the risk that such conduct will occur. 

Again, defendants' own evidence does not support their argument. For example, 
during a March 31, 1993 hearing before the Senate Armed Services Committee on 
whether Congress should alter the military's homosexual exclusion policy, the 
following exchange occurred between Senator Levin and Dr. David H. Marlowe, 
Chief of the Department of Military Psychiatry: 

Senator Levin: . . . do you believe a large amount of antipathy among the troops 
against homosexuals serving is based on rational grounds of the likelihood of 
homosexual behavior or is based on prejudice? 

Dr. Marlowe: I believe a significant part of it is based on prejudice. 

Defs.' Ex. 6, Senate Committee on Armed Services, "Hearing to Receive Testimony 
on the Military Policy Concerning the Service of Gay Men and Lesbians in the 
Armed Forces: the Role of Unit Cohesion in Developing Combat Effectiveness," 
March 31, 1993, at 184:3-8. 

Defendants' [*52] argument that their policy is designed to prevent 
impermissible homosexual conduct is also undermined by the failure of SECNAVINST 
1900.9D to reach undeclared homosexuals. This failure leaves defendants in the 
untenable position of asserting that an undetected homosexual has no propensity 
to engage in homosexual acts and presents no risk of undermining the military 
mission by engaging in prohibited homosexual conduct, while a declared 
homosexual does have such a propensity and does present such a risk. The 
distinction is not only facially illogical, but also unsupported by any 
evidence. nl6 

Footnotes 

nl6 Indeed, as previously indicated, defendants' evidence shows that 
homosexuals, whether declared or undeclared, do not present an unusual risk of 
engaging in prohibited conduct. See, e.g., Defs.' Ex. 8, 1988 PERSEREC report at 
31; see also "Clinton: Policy on Gays in Military 'Sensible Balance,'" 
Washington Post, July 20, 1993, quoting President Clinton's July 19, 1993 speech 
on homosexuals in the military ("'there is no study showing [homosexuals] to be 



less capable or more prone to misconduct than heterosexual soldiers. Indeed, all 
the information we have indicates that they are not less capable or more prone 
to misbehavior'"). 

End Footnotes 
[*53] 
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SECNAVINST 1900.9D makes other patently illogical distinctions that weaken 
defendants' position. For example, section 7(b)(1) provides that a servicemember 
will not be discharged even if he or she has engaged in prohibited homosexual 
conduct, if a finding is made, among others, that such conduct "is a departure 
from the member's usual and customary behavior" and "is unlikely to recur." 
Defs.' Ex. A to Ex. 1, SECNAVINST 1900.9D, @ 7(b)(1). This tends to show that 
the homosexual exclusion policy is not aimed solely at preventing prohibited 
conduct, for if homosexual conduct were as significant a concern as defendants 
contend, they certainly would not take the risk that someone who has proven his 
or her inability to comply with the Navy's code of conduct would not do so 
again. Section 7(b)(1) of the instmction also illustrates that a declared 
homosexual who has not engaged in any prohibited conduct is deemed to present an 
intolerable risk of dismption, but someone who has violated the code of 
conduct, yet insists he or she is not homosexual, is deemed not to present such 
a risk. 

Even under the rational basis standard, the court carmot give effect to such 
illogical and factually unsupported [*54] distinctions made by legislative 
classifications. See Cleburne, 473 U.S. at 449-50. In Cleburne, the city 
attempted to justify its ordinance requiring a special use permit for a group 
home for the mentally retarded by arguing that: (1) the home would be located on 
a flood plain and would present a fire hazard; (2) the mentally retarded might 
take actions for which the city would have legal responsibility; (3) the 
mentally retarded would be unable to live in crowded conditions; and (4) the 
home would lead to overcrowding in the area. The Court rejected all of these 
proffered rationales for the ordinance on grounds that they made invidious and 
illogical distinctions which were unsupported by any evidence in the record 
between group homes for the mentally retarded and other similar high density 
land uses allowed without permit, such as fraternity, sorority, apartment and 
boarding houses, dormitories, nursing homes, and hospitals. Id. Because of these 
anomalies and inconsistencies, the Court concluded that "requiring a permit in 
this case appears to us to rest on an irrational prejudice against the mentally 
retarded." Id. at 450. [*55] Likewise, here, the unsupported distinction 
between declared and undeclared homosexuals leads to the inescapable inference 
that the homosexual exclusion policy rests solely on prejudice against 
homosexuals. 

Moreover, even assuming that defendants' policy is logically designed to 
prevent prohibited conduct, it still draws an impermissible classification, for 
it singles out homosexuals for discharge absent any evidence of prohibited 
conduct, while heterosexuals are not discharged until prohibited conduct has 
occurred and been proven. This, too, is compelling evidence that defendants' 
policy is motivated by prejudice. nl7 Cf. Robinson v. California, 370 U.S. 660, 
665-66 (1962) (holding that a California statute that made the status of 
narcotic addiction a criminal offense, even absent proof of actual use, 
possession, purchase or sale of narcotics, violated the Eighth Amendment). 



-Footnotes-

nl7 In fact, the homosexual exclusion policy is indistinguishable from a 
patently unconstitutional hypothetical policy providing that ethnic minorities 
must be excluded from military service because they have a "propensity" to 
engage in theft, although nonminority service members are not excluded unless 
and until they engage in theft. Surely defendants would not attempt to defend 
the constitutionality of such a policy; likewise, they carmot defend the 
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policy at issue in this case. Cf. United States v. Brignoni-Ponce, 422 U.S. 873, 
883 (1975) (holding that the Fourth Amendment prohibits immigration officials 
from stopping a vehicle near the Mexican border to question its occupants about 
their immigration status when the only ground for suspicion is their apparent 
Hispanic ancestry). 

- - End Footnotes 
1*56] 

In sum, defendants' rationales for the homosexual exclusion policy and the 
evidence offered in support of those rationales supports, rather than 
undermines, plaintiffs argument and evidence that the policy is not based on 
any legitimate government interest. 

In addition, the record does not establish, and the court cannot conceive of, 
any other legitimate basis for the policy. Both plaintiffs and defendants' 
evidence shows that the policy is not based on a perception that homosexuals are 
incapable of performing adequately in the military. Indeed, defendants' evidence 
tends to show that homosexuals are more than capable of acceptable military 
performance. For example, a June 1992 General Accounting Office report entitled 
"Defense Force Management: DOD's Policy on Homosexuality" ("the GAO report") 
declares that "DOD officials do not contend that homosexuals cannot or do not 
perform as well on the job as heterosexuals; in fact, in some cases commanders 
have noted that homosexuals are extremely good performers." nl8 Defs.' Ex. 2 at 
27. In addition, a July 1990 memorandum issued by the Navy to all commanders, 
commanding officers, and officers in charge stated that: "experience has . 
[*57] . . shown that the stereotypical homosexual female in the Navy is 
hardworking, career-oriented, willing to put in long hours on the job and among 
the command's top professionals." Defs.' Ex. 10 at 3. Defendants point out that 
this statement was made in an attempt to explain why female homosexuals are not 
as easily detected as male homosexuals. Nevertheless, the statement also serves 
as an admission that homosexuals may serve ably in the military, which further 
undermines defendants' position that the policy is not based, in whole or in 
part, on prejudice against homosexuals. 

Footnotes 

nl8 Although this report is no doubt offered to establish on the record 
DOD's comments on those aspects of the report with which it did not agree (see 
Defs.' Ex. 2, GAO report at 56-77), DOD did not object to that portion of the 
report discussed herein. 

- End Footnotes 

Defendants' lengthy attempt to demonstrate the unreliability of plaintiffs 
evidence also fails to provide any support for the policy. For example, 
defendants note that passages in the Crittenden [*58] report quoted by 



plaintiff are taken out of context and tJat'feeVepiSl l)^cH)fj^ctive was to 
"rid the Navy of habitual homosexuals" am^A'S'l̂ rei-isiea [deterrent to homosexual 
activity." Defs.' Opp'n at 9:1-2. However, the fact that the report's overall 
purpose was to examine how homosexuals should be discharged from the Navy (not 
whether they should be discharged) does not render the statements made in the 
report any less probative. 
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Defendants make similar comments with regard to plaintiffs use of the 1988 
PERSEREC report. For instance, defendants say that plaintiff fails to quote a 
passage from the report stating that job performance of homosexuals may not be 
as important to military organization as "'the effects of homosexuals... on 
that important but ephemeral quality: group cohesion'" and that future studies 
would have to be conducted on the latter subject. Defs.' Opp'n at 10:8-10, 
quoting Defs.' Ex. 8 at 33. But the fact that the study concluded that 
homosexuals may have an adverse impact on group cohesion is inconsequential: 
even if it were proven that the presence of homosexuals adversely affects 
military life or performance, that fact would not obviate the central [*59] 
constitutional problem that the cause of the adverse impact is prejudice against 
homosexuals. 

Defendants also note that die 1988 PERSEREC report was rejected by DOD 
because its authors exceeded the scope of their assigned study (i.e. "the nexus, 
if any, between homosexuality and security clearances for DOD civilian employees 
and government contractors"). Defs.' Opp'n at 10 n.9 (emphasis in original). 
This argument is also unpersuasive: the fact that the report's authors exceeded 
their mission does not undermine their conclusions. A similar analysis defeats 
defendants' remaining objections to the other evidence in the record. 

Finally, none of the authorities cited by defendants enable the court to 
uphold the policy, for none involve the same legal issues and factual 
circumstances present here. Beller v. Middendorf, 632 F.2d 788 (9th Cir. 1980), 
cited repeatedly by defendants, is distinguishable from this case on several 
grounds. First, Beller involved a substantive due process challenge to the 
Navy's homosexual exclusion policy, and therefore "did not deal with 
discrimination as such, or with the requisite level of justification for 
discrimination." [*60] Pruitt, 963 F.2d at 1165. Second, unlike the instant 
case, the servicepersons in Beller were discharged for having engaged in 
homosexual conduct, not simply for having declared their status as homosexuals. 
Finally, "to the degree that Beller . . . rested on prejudice of others against 
homosexuals themselves, nl9 rather than on disapproval of specific acts of 
criminal conduct, its reasoning is undercut by the Supreme Court's decisions in 
Palmore [and] Cleburne." n20 Pmitt, 963 F.2d at 1165. 

Footnotes -

nl9 See Beller, 632 F.2d at 811-812 ("the Navy could conclude that a 
substantial number of naval personnel have feelings regarding homosexuality, 
based upon moral precepts recognized by many in our society as legitimate, which 
would create tensions and hostilities, and that these feelings might undermine 
the ability of a homosexual to command the respect necessary to perform 
supervisory duties"). 

n20 "Similar weaknesses inhere in Hathaway v. Sect'y of the Army, 641 F.2d 
1376 (9th Cir. 1981)," cert, denied, 454 U.S. 864 (1981), another case involving 



homosexual conduct. Pmitt, 963 F.2d i V ^ n .^ i^aint^in IShaway challenged 
his court martial conviction for sodomy un^S'AS^wideKiStvjf the Uniform Code of 
Military Justice on several constitutional grounds, including Fifth Amendment 
equal protection. As the Ninth Circuit in Pmitt observed: 

in rejecting the equal protection argument, [the] Hathaway [court] relied on the 
same justifications accepted in Beller, including those arising from prejudice 
of other servicemembers or potential recmits against homosexuals . . . . Much 



PAGE 24 
1993 U.S. Dist. LEXIS 12102, *60 

of the same can be said of the other cases . . . that rely on Beller to support 
the rationality of blanket discrimination by the armed forces against 
homosexuals. See Dronenburg v. Zech, 741 F.2d 1388 (D.C. [Cir.] 1984); Rich v. 
Secretary of the Army, 735 F.2d 1220 (10th Cir. 1984). These cases involved 
homosexual conduct, and essentially adopted Beller in finding the discrimination 
justified. 

Pmitt, 963 F.2d at 1165 n.4. 

- - -End Footnotes - - - -
1*61] 

Schowengerdt v. United States, 944 F.2d 483 (9th Cir. 1991), cert, denied, 
112 S. Ct. 1514 (1992), the only other Ninth Circuit case relied on by 
defendants, is also distinguishable. In that case, the plaintiff was discharged 
from the Navy Reserve after an office search revealed evidence indicating that 
he was bisexual. The plaintiff then challenged the Navy's discharge policy on 
Fifth Amendment due process and other grounds. The district court granted 
summary judgment in favor of defendants on all of plaintiffs claims, and the 
Ninth Circuit affirmed. However, in so doing, the Ninth Circuit explicitly 
stated that it was not addressing the question whether the Navy's policy 
violated equal protection, noting that "an equal protection objection to the 
Navy's discharge policy is not the same as a substantive due process objection." 
n21 Id. at 490 n.8. 

-Footnotes-

n21 The court is also not persuaded by the reasoning of the Seventh Circuit 
in Ben-Shalom, 881 F.2d 454 and the Federal Circuit in Woodward v. United 
States, 871 F.2d 1068 (Fed. Cir. 1989), cert, denied, 494 U.S. 1003 (1990), bodi 
of which upheld the military's homosexual exclusion policy against an equal 
protection challenge even absent any prohibited homosexual conduct. Both courts 
indiscriminately equated homosexual status with conduct and neither court 
considered the prejudice argument raised by plaintiff herein. 

End Footnotes 
[*62] 

Nor does the principle of deference to the military require a finding that 
defendants' policy is constitutional. Defendants' "considered professional 
judgment," no matter how important, cannot outweigh the Fifth Amendment's 
guarantee of equal protection of the laws to all citizens. See Goldman, 475 U.S. 
at 507 (the "aspects of military life do not render entirely nugatory in the 
military context" the guarantees of the Constitution). No governmental entity, 
even the military, can enact and enforce prejudicial policies without doing 
violence to this guarantee. As the court in Palmore stated, the "Constitution 
cannot control . . . prejudices but neither can it tolerate them. Private biases 



may be outside the reach of the law, but^tfe^w 'canno ,̂9lir̂ 5'y or indirectly, 
give them effect." 466 U.S. at 433. To dê AS>K3li«MS3itiCir̂  in this case would 
be to unconstitutionally give effect to the "private biases," prejudices and 
fears of those who support the homosexual exclusion policy. See id.; Cleburne, 
473 U.S. at 450. 

For the foregoing reasons, the court concludes that, even drawing [*63] 
all reasonable inferences from the evidence in defendants' favor, plaintiff 
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has met his burden of demonstrating that the homosexual exclusion policy cannot 
conceivably be based on any government interest other than illegitimate 
prejudice and that it is therefore irrational as a matter of law. Accordingly, 
defendants' summary judgment motion must be denied and plaintiffs motion must 
be granted as to the equal protection claim. 

B. First Amendment Claim. 

Plaintiff also moves for summary judgment on his one remaining claim, which 
rests on the free speech clause of the First Amendment. n22 Although plaintiff 
acknowledges that under Pmitt a servicemember's admission that he or she is 
homosexual is simply "evidence of status" and does not constitute protected 
speech, he argues diat "status qua status" is protected by the First Amendment's 
free speech clause. PL's Mem. in Supp. of Mot. for Summ. J. at 13:3-4. 
Plaintiff contends that defendants' policy punishes homosexuals for their status 
by punishing them for their homosexual thoughts, feelings, emotions and desires. 

- Footnotes -

n22 Defendants did not move for summary judgment on plaintiffs First 
Amendment claim because Uiey concluded that this claim was no longer viable in 
light of the Ninth Circuit's remand order in this case. That order provides in 
pertinent part: "the order dismissing Dahl's complaint is reversed and remanded. 
Pmitt V. Cheney, No. 87-5914, slip op. at 11295 (9th Cir. Aug. 19, 1991)." 
While the court is also doubtful that plaintiffs First Amendment claim remains 
viable given the Ninth Circuit's citation to Pmitt, which rejected a similar 
free speech claim, it nevertheless reaches the merits of plaintiffs claim in an 
exercise of caution. 

End Footnotes 
[*64] 

Although plaintiff cites five cases for the proposition that status is 
protected by the First Amendment, none provide adequate support for plaintiffs 
position. Three of the cases concern freedom of religion rather than of speech. 
See Reynolds v. United States, 98 U.S. 145 (1978); Torcaso v. Watkins, 367 U.S. 
488 (1961); McDaniel v. Paty, 435 U.S. 618 (1978). The other three cases, 
Stanley, 394 U.S. at 565-66, Paris Adult Theatre I , 413 U.S. at 67, 93 and 
Jacobson, 112 S. Ct. at 1542, although providing authority for the general 
proposition that a person's thoughts, feelings and desires are protected under 
the First Amendment, do not support the specific proposition that homosexual 
status is protected by the free speech clause of the First Amendment. While 
plaintiffs argument is intriguing, without further direction from the higher 
courts, diis court is unwilling to expand the reach of First Amendment 
jurispmdence so far. Accordingly, plaintiffs summary judgment motion must 
[*65] be denied as to the First Amendment claim. 



IV. CONCLUSION. "^^^ W^ '̂"^^ ^^°^SE 
W A S H I N G T O N 

For the foregoing reasons, IT IS ORDERED: 

1. That defendants' motion for summary judgment is DENIED; 

2. That plaintiffs motion for summary judgment is GRANTED as to plaintiffs 
seventh claim for relief (equal protection) and is in all other respects 
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DENIED; 

3. That plaintiff is entitled to judgment against defendants, as follows: 

a. For an order requiring defendants to reinstate him into the United States 
Navy and to restore to him all rights, honors and privileges of that status; 

b. For an order requiring defendants to strike, delete, remove and expunge 
all record of plaintiffs sexual orientation and his statements regarding same 
from any and all of plaintiffs records in defendants' possession; 

c. For an order enjoining defendants from taking any adverse action against 
plaintiff by reason of his homosexual status or on account of statements of his 
homosexual orientation; 

d. For an order enjoining defendants from taking any action against plaintiff 
based on the purported authority of directives or regulations mandating 
separation from Navy service by reason of homosexual status or on account of 
statements of homosexual [*66] orientation; 

e. For a declaration that defendants' action in separating plaintiff from 
Navy service based solely on his declaration of homosexual orientation is 
unconstitutional; 

f. For a declaration ttiat SECNAVINST 1900.9D or any other directive or 
regulation mandating separation from service by reason of homosexual status or 
on account of statements of homosexual orientation is unconstitutional; and 

g. For costs of suit; 

4. That the final pretrial conference and trial dates currendy set in Uiis 
case are VACATED. 

IT IS SO ORDERED. 

DATED: August 30, 1993 

Milton L. Schwartz 

UNITED STATES DISTRICT JUDGE 
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SEND TO: LINDSEY, BRUCE 
WHO - PRESIDENTIAL PERSONNEL 
OLD EXECUTIVE OFFICE BUILDING 
WASHINGTON DISTRICT OF COLUMBIA 20500 



THE WHITE HOUSE 
WASHINGTON / 

•I 

Bruce — 

A f t e r you l e f t the gays-in-the-
m i l i t a r y meeting, we discussed the 
h y p o t h e t i c a l s . I mentioned the 
p o i n t t o Jamie about not i n c l u d i n g 
the sentence r e : c a l l i n g i n somebody 
t o discuss gay bars, etc. She s a i d 
t h a t the l a s t sentence i n those 
h y p o t h e t i c a l s i s e s s e n t i a l t o get 
the JCS concurrence i n the hypos, 
but t h a t , i f any h y p o t h e t i c a l 
bothers us, she'd be happy t o d e l e t e 
the whole h y p o t h e t i c a l . 

I don't t h i n k t h a t any of the hypos 
should be deleted, but I wanted t o 
f l a g the issue f o r you. The two 
hypos t h a t have g r a t u i t o u s "advice" 
are #3 and #5. Also, i t seems t o me 
t h a t #2 doesn't leave enough 
d i s c r e t i o n f o r the commander not t o 
take any a c t i o n (because i t says 
t h a t the commander "should" f o l l o w 
up). S t i l l , i t ' s probably b e t t e r t o 
include these than t o delete them. 
Let me know i f you disagree. 

The other hypos are i n tab 15 of the 
notebook t h a t you have. 

~ C l i f f 



2. Situation: A chief petty officer (CPO) observes two male junior enlisted sailors walking and 
holding hands while off-duty and on liberty. The sailors are wearing civilian clothes and are in an 
isolated wooded public park and, except for the CPO, they are alone. He reports the incident to 
the commanding officer (CO) and adds that he is surprised to find out they appear to be 
homosexuals. He asks the CO what he proposes to do about the incident The CO decides he will 
call the two sailors into his office, separately, and ask them about the CPO's observations. 

Issue: Was the CO's action appropriate? If not, what action should he have taken? 

Proposed Resolutipn: The CPO's observation of the two enlisted sailors walking and 
holding hands in the park constitutes credible information of homosexual conduct if the CPO is 
someone the CO otherwise trusts and believes. The two sailors' hand-holding in these 
circumstances indicates a homosexual act and therefore the commanding officer̂ ôuld̂ f̂ollow-up 
and inquire further. Probably, the extent of the inquiry will be two confidential one-on-one 
conferences between the CO and the two sailors to inquire into the incident. 

Before the sailors are asked to discuss or explain the incident, the CO will advise them of 
the military's policy on homosexual conduct. Should they decline to discuss the matter, the 
questioning should stop. At that point, the CO may consider other relevant information and decide 
whether to initiate adminisQ-ative separation actions based on the information he possesses. 



r" 3. Situation: An Air Force sergeant has been observed entering, leaving, and generally "hanging 
\i around" a downtown gay bar. The commander is notified of the observations but isn't sure what 

action, if any, she should take. 

Issues: What should the commander do? Can the commander administt̂ tively discharge 
die sergeant for going to a gay bar? Should she conduct a commander's inquiry? 

Proposed Resolution: Given the absence of any information, credible or odierwise, of the 
occurrence of either a crime or otherwise proscribed conduct, the commander should not begin an 
inquiry into this matter. Going to a gay bar is not a crime, nor does it, in itself, constitute a 
"nonverbal statement" by the sergeant that he is a homosexual. A commander may begin an 
inquiry, however, if a member engages in behavior that a reasonable person would believe is 
intended to convey the statement that the member is a homosexual or bisexual. The commander in 
this case may wish to point out to her subordinate thalj1iis)favorite club is known to be an 
establishment catering to homosexuals. 



5. Situation: A metropolitan area publication, oriented to the activities and interests of the area's 
homosexual community, prints a story under the headline, "Gays in Government," purporting to 
list government workers believed to be homosexuals. The story contains the names of two 
enlisted soldiers stationed at a nearijy military installation. The soldiers' company commander 
receives an anonymous letter containing a copy of the article "Gays in Government" and after 
reading it wonders whether he should conduct an inquiry into the matter or begin administrative 
separation action on the two soldiers for homosexuality. He has never before seen a copy of the 
publication that printed the article and the story gives no supporting documentation for why any of 
the individuals listed were believed to be homosexual. 

Issue: What action should the unit commander take in regard to the purported "outing" of 
the two enlisted soldiers? 

Proposed Resolution: The commander should not initiate any inquiry based on the article. 
The article purports to identify the two soldiers as homosexuals, but does not allege any criminal 
or otherwise proscribed homosexual conduct. A commander should begin an inquiry only if he 
has credible information indicating proscribed homosexual conduct. 

The commander should call the two soldiers into his office separately and advise them that 
he is aware of the article and remind the soldiers of the DoD policy regarding homosexuality. He 
should advise them that he is conducting no further inquiry into the matter at this time and will 
consider the matter closed, unless he receives credible information of proscribed homosexual 
conduct. 
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September 20, 1993 

MEMORANDUM FOR THE PRESIDENT 

FROM: BERNARD W. NUSSBAUM 
COUNSEL TO THE PRESIDENT 

CLIFFORD M. SLOAN 
ASSOCIATE COUNSEL TO THE PRESIDENT 

SUBJECT: New York Times e d i t o r i a l and op/ed 
piece re: Nunn l e g i s l a t i o n on aavs-
in-the-mi1itarv 

At George Stephanopoulos' request, we have analyzed each of the 
c r i t i c i s m s i n the New York Times e d i t o r i a l and op/ed piece. 

Despite the c r i t i c i s m s raised i n these a r t i c l e s , nothing i n the 
Nunn l e g i s l a t i o n w i l l prevent implementation of any aspect of the 
July 19 policy. 

I . The New York Times editorial 

A copy of the September 19, 1993 e d i t o r i a l i s attached. 

Here are the specific points discussed i n the e d i t o r i a l : 

1. 'TTIhe Senate t e p i d l y endorsed Mr. Clinton^s order t o stop 
asking a l l r e c r u i t s about homosexuality, but stressed t h a t the 
Secretary of Defense could reinstate the cpiestioning at anv 
time." 

* The Nunn l e g i s l a t i o n Includes a sense of Congress 
resolution specifying t h a t the "don't ask" policy should be 
continued. I t also specifies t h a t the Secretary of Defense may 
reinstate questioning i f he determines i t necessary t o do so. 
Under our July 19 policy, the questioning could be resumed as a 
matter of Executive Branch action. The Nunn l e g i s l a t i o n thus 
does not change the s i t u a t i o n w i t h regard to the "don't ask" 
policy. 

2. "The Senate report also expressed concern that the 
Administration's plan t o tamp down overzealous investigations 
might go too f a r : i t emphasized tha t commanders s t i l l r e t a i n 
d i s c r e t i o n t o i n i t i a t e investigations as thev deem necessary." 

* The Senate l e g i s l a t i o n i s s i l e n t on investigations. 
Although the Senate Report expresses some concern about Issues 
raised by application of the guidelines, the Report's bottom l i n e 



i s that "[tlhe committee . . . received assurances from the 
Department of Defense that the investigative guidance would be 
implemented in a manner that would provide commanders with the 
discretion they need to maintain good order and discipline." DOD 
intends to exercise i t s discretion in a manner that i s completely 
consistent with the July 19 policy. 

3. "The Administration has told commanders to investigate geyu^l 
conduct violations in 'an even-handed manner.' but the Senate 
made no mention of equal treatment and focused instead on 
homosexual conduct." 

* The legislative silence on even-handedness w i l l not affect 
DOD's implementation of the July 19 policy. DOD plans to 
investigate sexual conduct violations in an even-handed manner. 

4 "The whole purpose of thP- Senate b i l l i s to exclude 
homosexuals because t-,hat would create an 'unacceptable risk to 
morale, discipline, and unit cohesion," 

* The Nunn legislation includes a legislative finding about 
"unacceptable risk." ("'rhe--presence-in the armed forces of 
persons who demonstrate cCPX2Pensity-^r intent to engage in 
homosexual acts would create an unacceptable risk to the armed 
forces' high standards of morale, good order, and discipline, and 
unit cohesion that are the essence of military capability.") 
Although the "unacceptable risk" language i s not found in the 
July 19 policy, the legris=l=a€a^e finding i s restricted to 
individuals with "a propensity^or intent to engage in homosexual 
acts" ~ which i s a basis for^xclusion under the July 19 policy. 
TDOD advises that t h e T i g l s l a t i v e finding i s consistent with DOD 
testimony explaining the new policy). 

5 t. TTIhe Administration, eager to get bevond a losing fight, has 
..;.nitulated with a f a i s t a t e m e n t that Mr, Nunn's lanquage_j^ 
'fully consistent' with i t s own July 19 policy." 

* Nothing in the Nunn legislation w i l l prevent 
implementation of any aspect of the July 19 policy. The 
statement about the consistency of the Nunn legislation, 
moreover, i s not a new development or "capitulation," but rather 
a contemporaneous assessment given on July 23. 

6. "The sf>nators want to codifv into law the most repressive 
parts while inviting an overturn of the more liberal parts. 

* Unfortunately, the Nunn legislation does codify certain 
restrictions in the new policy, while either maintaining silence 
on or leaving discretionary some improvements in the new policy. 
But neither legislative silence nor explicit discretion w i l l 
prevent implementation of anything in the July 19 policy. 



I I . The Tom Stoddard op/ed piece 

A copy of Stoddard's September 20, 1993 op/ed piece i s attached. 

Here are the spe c i f i c points discussed i n the piece: 

1. "The proposal, drafted bv Senator Sam Nunn. obliterates even 
the small protections contained i n July's d i r e c t i v e . " 

* This statement i s incorrect. Nothing i n the Nunn 
l e g i s l a t i o n w i l l prevent implementation of a single aspect of the 
July 19 policy. 

2. "The d i r e c t i v e , at least, barred 'i n q u i r i e s or investigations 
solely to determine a member's sexual o r i e n t a t i o n . ' Senator 
Nunn's proposal wipes out any such l i m i t a t i o n . " 

* This statement i s incorrect. The Nunn l e g i s l a t i o n i s 
s i l e n t on investigations. DOD plans t o proceed with the 
investigative guidelines outlined i n the July 19 policy. 

3. "Indeed, the Nunn language encourages probes and purges. I t 
contains a long l i s t of Congressional 'findings' designed to 
insure the complete exclusion of gays." 

* The only sp e c i f i c finding pointed t o by Stoddard i s the 
one about "unacceptable r i s k " described i n /4 above. As noted, 
that f i n d i n g refers t o "a propensity or i n t e n t t o engage i n 
homosexual acts." Stoddard himself recognizes that the July 19 
policy s i m i l a r l y addresses a propensity or i n t e n t t o engage i n 
homosexual acts (and Stoddard goes on to c r i t i c i z e "the 
President's so-called compromise" on that ground). Only one of 
the 14 other findings s p e c i f i c a l l y addresses homosexuality. ( I t 
says: "The p r o h i b i t i o n against homosexual conduct i s a 
longstanding element of m i l i t a r y law that continues t o be 
necessary i n the unique circumstances of m i l i t a r y service.") 

I n sum, the most important point i s tha t the Nunn 
l e g i s l a t i o n w i l l not prevent implementation of any aspect of the 
July 19 poli c y . DOD reports that i t i s busily d r a f t i n g 
d i r e c t i v e s t o effectuate the July 19 policy, and that nothing i n 
the Nunn l e g i s l a t i o n w i l l require the Department t o change i t s 
e f f o r t s to implement f a i t h f u l l y the July 19 poli c y . 



A Retreat on Gay Soldiers 
By th« tim« Senator Sam Nunn and his wr«ck-

Ing crew got through with It, PreiWeni Clinton'i 
much-battered effort to allow homosexuals to serve 
openly in the military had been damaged even 

• "further. The Senate was not content to accept the 
weak compromise already agreed to by the Clinton 
Administration and Joint Chiefs. Rather, Mr. Nunn 
has pushed through a bill designed to make certain 
lhat homosexuals are kept out of the military — and 

-that any further changes in policy head toward 
exclusion rather than Inclusion. 

This benighud retreat from principle Is driven 
by prejudice and politics. That became inescapably 
clear with the release at a previously suppressed 
study by the Rand Corporation, the Penugon's 

, favorite think tank. Rand's analysis concludes that 
. homosexuals can serve openly and effectively — 

provided the policy gets strong leadership from 
above. But leadership, alas, has been sadly missing 

• In this whole rancorous debate. 

President Clinton was on the right track when 
lie pledged durine the campaign to lift the ban on 
gay service members. But once In office. Mr. Clin­
ton erred by not lifting it with the stroke of a pen. 
Instead, after months of wrangling, the Admlnlstra-
tion Issued a half-hearted policy on July 19 that left 
the ban In place but curbed the screening and 

• Investigations designed to ferret out homosexuals. 
Now the Senate is trying to dilute even this 

watered-down policy. The senators want to codify 
,lnto law the most repressive parts while Inviting an 
.overturn of the more liberal parts. For example, the 
Senate tepidly endorsed Mr. Clinton's order to stop 
asking all recruits about homogexuallty, but 
stressed that the Secretary of Defense could re-
Instate the questioning at any time. The Senate 
report also expressed concern that the Administra­
tion's plan to tamp down overxealous Investigations 
might go too far; it emphasized that commanders 
'still retain discretion to initiate investigations as 
'they deem necessary. 

The malicious unfairness of the Senate's ap­
proach was most blatant with respect to enforcing 

the Uniform Code of Military Justice. The Adminis­
tration has told commanders to investigate sexual-
conduct vlolaUons in "an even-handed manner," 
but the Senate made no mention of equal treatment 
and focused Instead on homosexual conduct. 

The whole purpose of the Senate bill is to 
exclude homosexuals because their presence would 
create an "unacceptable risk" to morale, ("«clpllne 
and unit cohesion. But it is shocking how little 
evidence supports that assertion. When challenged 
on the floor, Senator Nunn cited the predictable 
testimony of top generals. Their seasoned judg­
ments deserve to be weighed — but they may 
simply be relucwnt to tackle a tcugh social issue. 

The Rand report offers voluminous evidence 
that homosexuals and heterosexuals could indeed 
work together effectively. Its researchers visited 
foreign military establishments that welcome or 
tolerate homosexuals, Including such capable ar­
mies as those of Israel, Prance and Canada; none 
thought their effectiveness had been reduced. The 
researchers visited police and fire departments 
where gay and heterosexual members put their 
lives at risk together; none reported a loss of 
effectiveness. 

They also reviewed the military's own histori­
cal experience with racial integration, finding there 
«as no loss of combat effectiveness. Finally, they 
reviewed research on combat effectiveness and 
"unit cohesion," reaching the common-sense con­
clusion that It Is not necessary to like somebody to 
work with him or her. 

Unfortunately, the Administration, eager to get 
beyond a losing fight, has capitulated with a false 
statement that Mr. Nunn's language Is "fully con­
sistent" with lu own July 19 policy. So now the last 
hope for fairness and reason is the House. 

A pending defense bill has language Identical to 
the Senate's, but more progressive members hope 
the Rules Committee will allow debate on an 
amendment that would leave policy on homosexuals 
In the military to the Administration. That is the 
best way to ga Cementing the Senate language Into 
law will Just make it harder to ease the ban as social 
attitudes become more enlightened. 



v/Nunn 2, Clinton 0 
By Tom Stoddard 

M fter nine months of debate in 
g \ Congress, at the Pen-
m % uson B"*' across the 

Mt^tm country, President 
g m ainton's promise to 

end discriminaUon 
against gay men and lesbians In the 
military is about to yield an ignomini­
ous defeat. Remarkably, Oie Presi­
dent seems not to care at all 
. m'January, he pledged to issue ah 
executive order "which would end the 
present policy ... of exclusion from 
military service solely on the basis of 
sexual OrienUtion." He publicly re­
affirmed that pledge at least five 
times. 

In July, to much fanfare. Mr. Clinton 
unveiled not an executive order over­
turning the poUcy. but a directive 
signed by Secretary of Defense 
Aspin that merely reformulated the 
current ban, limiting the scope of offi­
cial investigations. He characterized it 
as an "honorable compromise." 

Earlier this month, the Senate ap­
proved a proposal to supersede this 
meager compromise and imposed, as 
a part of its defense reauthorization 
bill, an updated version of the old 
discrimination policy. The House is 
lilcely to follow suit this week. And the 
White House says U)e President does 
not oppose the bill. George Stephano­
poulos, the aide who handles this is-

Tom Stoddard directed the Cam-
pa:gn for M r l i l a r > Serv ice 

sue, said the proposal was "consis­
tent" with the President's wishes. 

me proposal, drafted by Senator 
Sam Nunn, obliterates even the small 
protections contained in July's direc­
tive. The directive, at least, barred 
"Inquiries or investigations solely to 
determine a member's sexual orien­
Ution." Senator Nunn's proposal 
wipes out any such limiutkm. 

Indeed, the Nunn language encour­
ages probes and purges. It conuins a 
kmg list of Congressional "findings" 
designed to insure the complete ex­
clusion of gay*. "The presence in the 
armed forces of persons who demon­
strate a propensity or intent to en­
gage In homosexual acts," goes one of 
the findings, "would create an unac-
cepuble risk to the high standards of 
morale, good order and discipline, 
and unit cohesion that are the essence 
of miliury capability." 

The proposal, like the President's 
so-called compromise, requires the 
discharge of any lesbian or gay man 
who does or says anything that im­
plies a "propensity or intent" to en­
gage in homosexual acts, a definition 
as sweeping as any earlier formula­
tion of the ban. 

Regardless of what the spin doc­
tors in the White House claim, the 
Nunn proposal is not consistent with 
Mr. Clinton's earlier stands, tt is an 
utter capitulation to Mr. Nunn, and 
the White House lacks the honesty to 
admit it. 

The Administration made defeat 
inevitable. It largely refused lo lobby 
Congress ll resisted expiair.ing or 

promoting the President's position to 
the public. And it declined to oversee 
the Pentagon's drafting of a direc-
Uve. UnUI June, the White House had 
no one in charge of the issue. In May. 
In an apparent attempt to convince 
the public that he had only a peripher­
al interest In the subject, Mr. Clinton 
boasted that he had devoted only two 
and a half hours to it. 

Why Oils embarrassment over an 
issue the President himself had 
brought to center suge? These self-
described New Democrats were 
afraid of kxjking like "oW" Demo­
crats, who were supposedly too con-

Another cave-in 
on gay rights. 

cemed with so<alled special interest 
groups. And they worried about the 
President's standing with the Penu-
gon leadership, who appeared suspi­
cious of him. 

As a result of his failure of leader­
ship — and the political cover pro­
vided him by Congressman Barney 
Frank, among others - lesbians and 
gay men in the miliury are about to 
confront the worst of all possibilities: 
an unprecedented declaration by 
Congress that they pose an "unac-
cepuble risk" to our national securi­
ty U-haCs ••honorable" aboi:t aiat?_ 



T H E W H I T E H O U S E 

W A S H I N G T O N 

September 20, 1993 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: CLIFF SLOAN 

SUBJECT: Nunn legislation on gays-in-the military 

I have had an extensive discussion with Jamie Gorelick and 
reviewed the Nunn legislation. 

The following points should be noted: 

* DOD i s preparing implementing directives based on the July 19 
policy. The new directives w i l l effectuate every element of the 
July 19 policy. There i s not a single aspect of the July 19 
policy that cannot be effectuated with the Nunn legislation. 

* Our position that the Nunn legislation i s "consistent" with the 
new policy applies only to the statute, not the report language. 
(The report contains some very troubling language. We may want 
to try to affect the conference report, but this has not been 
decided yet). 

* The discharge c r i t e r i a are the same under the Nunn legislation 
and the July 19 policy. Both the legislation and the July 19 
directive include the rebuttable presumption and eliminate 
"desire" as a basis for discharge. 

* C r i t i c s of our statement on the Nunn legislation claim that 
there i s a difference regarding the investigative policy. The 
legislation i t s e l f i s silent on investigations and w i l l not 
conflict with implementation of the July 19 policy on 
investigations. 

* C r i t i c s of our statement on the Nunn legislation claim that 
there i s a difference regarding the "don't ask" part of the 
investigative policy. In fact, the Nunn legislation approves the 
"don't ask" policy as a sense of the Congress resolution, but 
emphasizes that the policy can be changed by the Secretary of 
Defense. The Nunn legislation thus does not affect the July 19 
policy on this point. 

* The Nunn legislation contains a finding that "[t]he presence in 
the armed forces of persons who demonstrate a propensity or 
intent to engage in homosexual acts would create an unacceptable 
risk to the armed forces' high standards of morale, good order 
and discipline, and unit cohesion that are the essence of 
military capability." The Nunn legislation also does not 



include the statement about "homosexual orientation" that the 
July 19 policy included ("homosexual orientation i s not a bar to 
service entry or continued service unless manifested by 
homosexual conduct.") Nothing in the Nunn legislation, however, 
prohibits implementation of the specifics of the July 19 policy. 

* C r i t i c s of our statement on the Nunn legislation object that 
the legislation does not include the July 19 policy's statement 
on "even-handed enforcement" of the military code. But DOD fully 
intends to effectuate the principle of even-handedness in the 
implementation of the policy. 

* There has been no recent change in Administration policy on 
this matter. The Administration's statement that the Nunn 
legislation was consistent with the July 19 policy was made 
public on July 23. This i s an old story that i s being 
misunderstood as a recent development. 



T H E W H I T E H O U S E 

W A S H I N G T O N 

Bruce — 

FYI — as we discussed. Let me know i f 
you want to see the DOJ papers. 

— C l i f f 



T H E WHITE H O U S E 

W A S H I N G T O N 

September 7, 1993 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM CLIFF SLOAN 01^'^ 

Subject: Gays-in-the-military litigation 

I wanted to bring you up to date on a couple of developments in 
the gays-in-the-military litigation. 

In the Meinhold case, DOJ i s preparing to f i l e an emergency 
motion to vacate the part of the injunction that applies to 
anybody besides Meinhold himself. (The t r i a l court entered a 
nation-wide injunction preventing the discharge of any military 
individual for homosexuality in the absence of proof of sexual 
conduct which would impair the mission of the military). DOJ's 
motion states that i t i s essential to vacate the injunction 
(except as i t applies to Meinhold) so that the new policy can be 
implemented on October 1. 

I have reviewed DOJ's draft motion. The legal basis for the 
motion i s quite strong — the t r i a l court had no business 
entering a nation-wide injunction, and i t makes sense to try to 
straighten this out before October 1. 

Some of the statements in DOJ's draft, however, are troublesome. 
For instance, DOJ says that, with respect to the policy on 
discharges, the new policy i s "substantially identical" to the 
old policy. I w i l l make sure that such descriptions — which are 
not accurate — are not included in the motion as filed. 

In the Steffan case, the D.C. Circuit (a panel of Mikva, Wald, 
and Edwards) i s scheduled to hear argument on September 13. I 
plan to attend a moot court for the DOJ lawyer on September 9 and 
try to make sure that any references to the new policy, in the 
context of litigating the old policy, do not minimize the 
significance of the changes in the new policy. 

Let me know i f you have any comments on either of these 
developments. 
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FILED 
SEP ) 0 !993 

Cl-ffRAL OIJTI»eT Of CAL,> w... ..A 

Tinlteir ^wte* IBimitt Court 
Central ©î trict of CaUfomia 

VOLKER KEITH MEINHOLD, 

Plamtiff, 

V . 

UNITED STATES DEPARTMENT 
OF DEFENSE, et al. 

DefeDdants. 

CV 92-6044 TJH (JRx) 

Judgment 

The Court, having considered the cross motions for summary judgment, with 

the moving and opposing papers, 

5t J5 Or̂ ert̂ , !â )U>0Ctr anJr Becreê , that Meinhold's motion for 
summary judgment be, and hereby is <8>raiTUil>. 

St is tuvthtt 0vHvtif, S^)nt'0t^ aJl̂  Setree^, that the defendants' 

motion for summary judgment be, and hereby is, ©ttlit^. 

Judgment" Page 1 of 3 
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Si Is further Oriierê , l&>)û 0ê  an̂  Bccrtĉ , that the Department of 
Defense and its agents, servants, employees and those persons in active 

parUcipation and concert with it, be, and hereby are, permanently tiSn)Olneir 

from discharging, changing enlistment status or denying enlistment to any person 

based on sexual orientation in the absence of proven sexual conduct - if such 

conduct is proven to interfere with the military mission of the armed forces of the 

United Slates. 

3Ii is tunljer <5r<jetê , iŜ jû gê  IBtcrtê , that the Department of 
Defense and its agents, servants, employees and those persons in active 

participation and concert with it, be, and hereby are, êrmanenttp ̂ XiWmt̂  

from creating or maintaining, or permitting any person or entity to create or 

maintain, any record or file, including, but not limited to, lists, evaluations, 

reports, classifications, and designations, whether official or unofficial, at any level 

of command, of any member of the armed forces of the United States, which is 

based on sexual orientation in the absence of proven sexual conduct - if such 

conduct is proven to interfere with the military mission of the armed forces of the 

United States. 

3t is furtber Or̂ eirê  â Jû ê̂  an̂  Becveê , that the Department of 
Defense and its agents, servants, employees and those persons in active 

participation and concert with it, be, and hereby are, permanently (l̂ )Otnê  

iTom taking any actions whatsoever, or permitting any person or entity to take any 

action whatsoever, against gay or lesbian service members, or prospective service 

members, that in any way affects, impedes, interferes with, or influences their 

military status, advancement, evaluation, duty assignment, duty location, 

Judgment - Page 2 of 3 
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promotion, enlistment or reenlistment based upon their sexual orientation in the 

absence of proven sexual conduct - if such conduct is proven to interfere with the 

military mission of the armed forces of the United States. 

It \S turtbtp Orifecê t, m^t .^ ©ecretJr, that sexual status alone 

is not sufficient to e&iablish sexual conduct. 

2t \s tunber <Bt̂ txt̂ , m m ^ ^ anir ©ecreeir, that Meinhold's discharge 

from the United States Navy be, and hereby is, iae«Cini>t5. 

Date: September 30, 1993 

jerrv 5.3batter,̂ r. 
Ilniu* S>iate5 ©Iĵ trict Jû se 

Judgment - Page 3 of 3 



TH E W H I T E H O U S E 

WAS H I N G T O N 

September 15, 1993 

MEMORANDUM FOR MARK GEARAN 
BRUCE LINDSEYi/ 
GEORGE STEPHANOPOULOS 

FROM: CLIFF SLOAN 

SUBJECT: Possible Washington Post Gays-in-the-military 
editorial 

I received a c a l l tonight from an aide to Jamie Gorelick. 
Somebody from the Post editorial staff called Jamie about the 
Steffan oral argument in the D.C. Circuit on Monday (in which DOJ 
defended the constitutionality of the old gays-in-the-military 
policy before a very liberal panel). The Post seems to be 
leaning toward an editorial c r i t i c i z i n g the Administration 
because (1) the Steffan argument supposedly reveals that the new 
policy i s not very different from the old policy, in contrast to 
how i t was portrayed at the time i t was announced, and (2) the 
new policy i s supposedly being used to hurt people under the old 
policy. 

Jamie i s scheduled to talk to the person from the editorial 
staff tomorrow morning. I t may be that one of you w i l l want to 
touch base with Jamie. 

Jamie's aide and I discussed various points that could be 
made. Among other points, the Steffan case does not even address 
two of the most significant changes in the new policy — the 
significant reforms in the investigative and accession policies 
(the "don't ask" and "don't pursue" parts). 

The Post may be motivated by the fact that DOJ argued that a 
"celibate homosexual" was not prohibited under the old policy and 
we have emphasized that a statement of homosexuality under the 
new policy i s a "rebuttable presumption." (This point was 
emphasized in some press accounts of the Steffan argument). But 
i t i s a mistake to conclude that the old policy and the new 
policy are thus identical in this resjpect. The rebuttable 
presumption in the new policy i s far more explicit than anything 
in the old policy. Although some questions remain about the 
practical operation of the rebuttable presumption (and the new 
policy has not even been implemented yet), the explicit 
opportunity to rebut a presumption w i l l undoubtedly have great 
practical significance. The new policy also states for the f i r s t 
time that "[s]exual orientation i s considered a personal and 
private matter" and that "homosexual orientation i s not a bar to 



I 
service entry or continued service unless manifested by 
homosexual conduct." These very important statements should play 
a significant role in the operation of[ the rebuttable 
presumption. 

Attorney General Reno's July 19 evaluation of the 
constitutionality of the new policy is' quite helpful on this 
point. In her analysis, the rebuttable presumption i s one of 
three "changes" in the new policy "that should improve the 
ability of the Department of Justice to defend the policy in 
court." She noted that, although DOJ |had been making certain 
arguments in the past about the ability of service members to 
disprove intent or propensity under the old policy, the 
rebuttable presumption provides "much clearer authority" and "a 
meaningful opportunity to rebut the presumption flowing from 
statements of homosexuality." 

Incidentally, Bruce and George w i l l r e c a l l that our position 
was that DOD should reprocess a l l pending cases under the new 
policy to avoid continuing to litigate the old policy. We were 
clearly right — our position would have avoided the di f f i c u l t i e s 
currently being caused by Steffan and similar cases. 



THE WHITE HOUSE 

W A S H I N G T O N 

A p r i l 4 , 1994 

MEMORANDUM FOR BRUCE LINDSEY^ 
GEORGE STEPHANOPOULOS 

FROM: CLIFF SLOAN 

SUBJECT: G a y s - i n - t h e - m i l i t a r y d e c i s i o n on new p o l i c y 

I n a s i g n i f i c a n t development, a f e d e r a l judge has issued an 
opinion g r a n t i n g a p r e l i m i n a r y i n j u n c t i o n b a r r i n g implementation 
of the new g a y s - i n - t h e - m i l i t a r y p o l i c y w i t h respect t o s i x 
p l a i n t i f f s w h i l e t h e i r cases proceed. The judge held t h a t the 
p l a i n t i f f s had ra i s e d " s u b s t a n t i a l questions" regarding t h e i r 
F i r s t Amendment and equal p r o t e c t i o n r i g h t s , and t h a t they faced 
i r r e p a r a b l e harm from a p p l i c a t i o n of the new p o l i c y t o them wh i l e 
t h e i r cases proceed. None of the s i x p l a i n t i f f s has been 
separated. 

A copy of the opinion i s attached. P a r t i c u l a r p o i n t s of 
i n t e r e s t : 

1. The court was c r i t i c a l of the,"propensity" language i n 
the new p o l i c y . The de c i s i o n p o i n t s out t h a t "propensity" i s 
defined i n the d i c t i o n a r y as an "innate or inherent tendency," 
and t h a t " ' [ i ] n n a t e ' means ' e x i s t i n g i n one from b i r t h ' or 
'inborn.'" (p.6) The dec i s i o n then notes, "To i n v i t e someone t o 
prove t h a t he or she does not have an inborn tendency seems l i k e 
a hollow o f f e r . " (p. 7) 

2. The court was c r i t i c a l of "don't ask, don't t e l l " : "The 
f a c t t h a t the o f f i c i a l s implementing the p o l i c y are d i r e c t e d not 
t o ask ser v i c e members 'to reveal t h e i r sexual o r i e n t a t i o n ' shows 
t h a t the Act i s r e a l l y concerned not so much w i t h 'conduct' but 
w i t h the a t t i t u d e s of others when they l e a r n of statements of 
homosexual o r i e n t a t i o n . The message t o those w i t h such an 
o r i e n t a t i o n appears t o be not t o avoid p r i v a t e homosexual acts 
but t o stay i n the c l o s e t and t o hide t h e i r o r i e n t a t i o n . " (p. 8) 

3. The co u r t emphasized t h a t , i n i t s view, the "don't ask" 
p o l i c y i n h i b i t s the p l a i n t i f f s from being able t o press t h e i r 
claims f r e e l y i n c o u r t . ( I n the court's view, p l a i n t i f f s can 
reasonably fear t h a t e l a b o r a t i o n of t h e i r o r i e n t a t i o n , through 
b r i e f s or a f f i d a v i t s , could be used a'gainst them) . The court 
concluded t h a t "there i s a serious question as t o whether a 
r e g u l a t i o n goes beyond what i s reasonably necessary t o p r o t e c t 
any p o s s i b l e government i n t e r e s t when i t i n h i b i t s s i x s e r v i c e 
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members from continuing to speak i n court t o make a 
co n s t i t u t i o n a l challenge." (p. 13) 

4. With regard to equal protection, the court found "a s p l i t 
of authority" about the v a l i d i t y of the m i l i t a r y ' s former policy. 
The court determined that "the allegedly new policy makes the 
same d i s t i n c t i o n between homosexuals and heterosexuals as did the 
p r i o r p o l i c y . " As a r e s u l t , " [ t ] h e c o n f l i c t of authority 
[regarding the old policy] s i g n i f i e s the seriousness of the 
questions going to the merits of p l a i n t i f f s ' equal protection 
claim." (p. 15) I 

DOJ and DOD w i l l be reviewing the decision and considering 
next steps. One possible option under! review i s an immediate 
appeal t o the U.S. Court of Appeals foir the Second C i r c u i t . 

I 

I 

I 

I 
I 
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I 

^ complains .tat..i, l i . sub.tan.e, the foUnwlng. 

Eadh plaintiff i s a lesbian or gay i..:t^^t of the 

services vho ha^ served honorably for years. The Aot 

and the Regulations violate plaintiffs' ccpal 

protection an<i free speech righte and impose on 

lesbian, and gays punitive rule, unrelated to fitne.« 

and ability to serve, rule, promoting no legitimate 

military mterect and baaed on presumed prejudices of 

heterosexual service members and civilians. 

The Act, 10 O.s.cis 654, entitled Policy 

concerning Homo^eo^ality in the Ar^e. Forcea. contains 
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in s^ibaectior (a) ''finding." that, among other things, 

the p.rOl»ibition against hoJosexual -conduct'' i . a long­

standing and e t i l l necessary ele»ent of military lav, 

and that tbe presence in tl^e services cf persons vi.o 

demonstrate a propensity or intent to engage i« 

h«»ose^al «a.t«- vould create an unacceptable ri.K to 

^he standards of "good ord^r" and *unit cohesion-

essential to military capability. 

subsection (b), i^ettlng forth the Act's policy, 

recites, in substance, that a member of the Services 

-snail be separated" fro»| theft i f one or i.ore of tne 

following three findings i s made: 

(1) The neiDber is founa to have engaged, 

attempted to engage, or sLlicited another to engage, in 

l.c««>„xu.l acts, unless ^he member has demonstrated, 

among other things, that!he or she "doee not have a 

propensity or intent to ̂ingage in homosexual acts." 

(2) The member "hai stated that he or she i s a 

b«i»osex««l or bisexual vords to that effect,«• unless 

..the member has demonstr|ated that he or che i s not a 

person vho engages in, ^jttempts to engage in, has a 

propensity to engage in, or intends to engage in 

nomosexual acts.** 

90'd mmw. "ON xy:i iiAio/oyyo 29:91 NOW t̂ e-fO-Hdy 
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<3) The m«»ber has .arricd or attempted to marry 

.omaone of the ea- sex. . ^ ^ e ^ a l " 
subsection (f) containe d̂ finition«. nomo 

. terms 'g«iy' 'icablaix-' *nd means a includes "the terms gay | 
^ -„,t**aaa attempts to engage, has a person who engages, av̂ .u-î Y*' 

intends" to engage, in -prepensity- to engage, or, intenas 
«v.-««e<»wn«il act" means any BOToeexual acta. The ter, -hoocaexual act 

^ U y contact het«en of the sa»e e«< to 

.eaeonahle person would unkeratand to -de^cnotrate a 

prop«»lty or nntent- engage in such an act. 

The Act haa no de£lni!tion of the «ord 

"propensity." I 

on oece^er ,1, i«> the Secretary of Defenae 

U«.d a ..»rah*» concerning the implementation of 
, - CV stating thit no one applying to become a the new policy stat^ing ^^^^^ 

.will he asked abokt hi. or her aexual 

orientation.- that -ho^oJexual conduct »ay l>e a hasis 

,cr r.jecti«.,- » ^ that ithe suitahiUty of person, t , 

^ „U1 he haaed not on "sexual orientation" hut on 

.ho«oe«x.l act." and "aiate.enta that reflect on 

intent or propensity to engage 

The Directives, X33-i^ 133..30. i.-cd with 

memorandum confirm tnat while -nomosexual 
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orientation is not a bar" t'o continued service, 

«,,omoeex«ai conduct" is. ûch conduct includes not 

zaerely homosexual "acte" *>̂ t also «̂a statement by a 

member that demonstrates a | propensity or intent to 

ongage- in such acts. A m^ber vho ''has made a 

.tenement" that he or she is a homosexual ^hall be 

separated unless the membef demonstrates that he or she 

does not engage, « intend to engage, have a 

"propensity" to engage in homosexual acts. 

Thus, as the Guideliiies annexed to the Directive 

put i t . a statement by a s|ervic:e member that he or she 

i3 a homCseKual ̂ creates ^ rebuttable presumption" that 

the member "engages in hotnoacxual acts or has a 

propensity or intent to do so.** 

While the *-ord «propin«ity" is distinguished in 

the Act from «intent,« iti is not defined. The vor^ is 

generally understood and kefined to mean a "natural 

I inclination" or an "innatL or inherent tendency." 

Webster's Third Hew Inte^ational Dictionary 1817 

(1986): 5 £ e ^ ^ Random Hous. Dieticnaxy of th= EnglisK 

language 1X52 d^^M . "Innate'" means "existing in one 

from birth" or -inborn." .Random Hou«e at 73.: S ^ U P . 

Webster's at lies- i 

LQ'd [tmimz m xyj iiAio/oyyo £9:91 NOW t'6-t'C-ydy 
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H,ith.r the Act nor thi Directivea suggest how one 

Who i . horn vith an innate pendency, a -.propenetty.- to 

o ^ i t a ho-oaexual act can' prove that he or .he doe. 

have auch a propensity.' To invite ao»one to prove 

that he or oh. doe. not haJe an inborn tendency eee^ 

like a hollow offer. i 

The Directivea atate that -propensity" to engage 

hoi»^«mal conciuet "«e.na -ore than an abstract 

preference or deaire to engage" in hcoaexual act. and 

"indlaatea a likelihood that a person engages in or 

will engage in" th«.. Bu.! the ouidelinee .aJce clear 

that th. very statement of noMOSexual orientation 

eatabliahea ^uch a likelihood. The cuidelines treat as 

,n«.oae«al conduct" not .erelv statement, that in 

coateKt .ay reasonably he considered as revelations of 

i„t«,t to or as invit,tloi.s to engage in homosexual 

acts. The guidelines go |»o lar as to ,.alce any 

statement of h«.c.axual orientation, wherever and 

Whenever made in the past and to whatever pereon, even 
... . —.»e.i- aa Di-oof Of an intent to a statement to thxe court, a» piooi or 

1̂ 
en9a9e in homosexual acts. 

^us, "statements such as M am a homosexual.' '1 

^ gay,' '1 ai" ̂  lesbian,' 'I have a homosexual 
4»ŝ  like" constitute "homosexual orientation,' and the liice conŝ -t 
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«^uct.. This i . hardly consistent with the avowed 

policy of the Act that not rho«.s.»«l orientation" but 

onlyhomoaexual "conduct" ia a -bar" to service. 

TO treat . etatement ae to ho™»xual orientation 

^ to a court to teat the' Uw as itaelf "homosemal 

««,„ct- 1. to call into gueetlon the Act's assurance 

a.at I t deals only with hoiose».al acts. The fact that 

«„ ,ffloials i^ple^ntln, the policy are directed not 

to ash aervice .e,ber» -to reveal their sexual 

ori«,tation- Shows that thi Aot is really concerned not 

so -uon with -conduct" but'with th. attitude, of others 

when they learn of state»e|.ts of homosexual 

orientation. The message Lo those with such an 

orientation appears to be n»t to avoid private 
*. f« .stav in the closet and to nide homosexual acts but to stay in ^t^'^ 

their orientation. 

, Plaintiffs raise on the present motion claims that 

the Act and the Regulations violate their equal 

protection rights under Jhe rifth ^endment to the 

united State Constitution and their rigbt to free 

speech under the First Amendment. 

..1-
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Plaintiff, say that the Aot inhibits their right 

to free speech because they, face .erall.tion for 

,tate.«>ts they must «>Ke if. this action to test the 

Act's constitutionalitye | 

The fact that the complaint identities plaintiffs 

a. having a homosexual orientation has caused the 

services to take action against some of them, ror 

«„^le, on March 10, W9«'the commanding officer of 

Plaintiff Robert S. H.lgl sent a notice ^ h i . entitled 

-Kotitication of AdmintstrVtive Discharge by Reason of 

onsuitability ̂ e to Homo^lity." The notice says 

tnat the officer is r»=on-ending that Hoigl be 

discharged on the basis of his declaration in this case 

is a homosexual. The notice m.,«s no mention 

of homosexual "acts." 

the First Amendment guarantees the right -to 

Petition the aovemment for a redress of grlcvances,-

3 ^ that include, the right of access to the courts. 

BUJJ2m«sa:6-B^*™^'^ v. a j ^ , «^ 
„ 1 741, 103 S. Ct . ( » « ^ ) - • ' ^ " ' ^ 

supreme Court has described the right to petition 

,overnment for redress oif grievances as -among the most 

p«eious of the liberties safeguarded by the B i n Of 
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i,ss, (flassiM ittJssaJuMLigds^ v. l i U n a l t ^ 

U.S. a i ' , aaa- " *• 

(1967))a 
... .,r a homosexual" or " I am gay" or The Statement "I am a nomoseatû -i. 

a leobUn- contains hoth -speech- and -nonspeech-

elements. «>e verbali.atiJn is clearly speech. A. the 

supreme court has held, a person's -Inclinations- are 

-his own and beyond the reach of government.-

„ 5 ' 112 S. C t . 153S, 1542 
v . V T I ' t f -"tatee. U-S. 

<19S2) (suatiis ̂ aa.M"it Tneetr.^ ̂ - SiBSsH' 
U.S. ao, 9i s. «. ae2., m i (»")); s s s ^ 

V. £l£y_ia_iS.J3»lj, 50= B.S. 1" ct. 

2S38, (199S) ("(c,ontent-based regulations are 

presumptively invalid- and -hate speech- statute 

facially invalid under the First Amendment) (siEiaa 

.,,r„ . e.huster. v ! tt^mBMS^IJ^X^-ama-^ 

, „ . 112 S C t . 5 0 1 , 308 ( 1 9 9 2 ) ) . 
TT^fftlllliS B d . . BOS n . S . , 112 S. 

But the statement is also an act of 

identification, a -nonspJeCh- element. m« Supreme 

court has held that -when 'speech' and 'nonspeech' 

elements are combined in the same course of conduct, a 

sufficiently important gi^mmental interest in 

p l a t i n g the nonspeech, element can justify incidental 

U09WS302 'ON 11,; 10/0 WO SS:9I NOH l?6-t0-ad()' 
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limitations on First Amendment freedoms." HniSSii 

V. 91MLX^. 3.1 U.S. 3.7, 376, SB C t . I^^' i , 

1 6 7 8 \ l 9 « « ) . That case set forth the c r i t e r i a for 

determining vhether a limitation i s su f f i c i en t ly 

j u s t i f i e d . 

i ^ ' t f J S T f l t ' t T w f i h S i S o « " f i S ? i l n a l power 
i r S f S l r i l n ^ n i : further, an i ^ r t a n t or 
SShSant ia l g o v e ^ n t a l interest , i t ^ e 

^ r i f S ^ « t e r l S f i n e s s e n t i a l to the furtherance 

Of that interest . I 

I d ^ , 391 tJ.S. at 377. 88 Si Ct. at 1679, 

TO say that p la int i f fp may not even petit ion th i s 

court and l i t igate this case without incurring the 

d i s a b i U t i e s that defendants seek to v i s i t upon them 

«eems to th i s court . t least to ra ise a serious F i r s t 

Amendment question. 

This court i s avare that a review of mi l i tary 

regulations challenged on' f i rs t Am«nd:aent grounds i s 

- f a r more deferential** than a review of s imi lar 

regulations designed for c i v i l i a n society. G s l ^ v. 

475 V . . . 503,1 507, 106 S. Ct- l ^ l C 1313 

(1986). That case, whil^ recognizing that certain 

•.aspects Of military l i f e do not, of course, render 

entirely nugatory in the mil itary content the 
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guarantees of the First Amendment,« i ^ . -̂ 5̂ at 

507, 106 S. Ct. at 1313, Upheld against * First 

Amendment challenge an Air |Force regulation preventing 

the plaintiff f r ^ wearing a yarmulke while on duty and 

in uniform. 5.̂ e alSQ Brosa v. fiUafiS. ^̂ ^̂  

1W .S, ct. 554 (1980) (upholding Air rorce regulation 

requiring Air Force mei^ers to obtain ccm«and approval 

before circulating petitions cn l>ase); QŜ SJL v. 

424 D.s, 828. 96 S. Ct. 1211 (1976) (upholding Army 

regulation that prohibited! political speeches and 

demonstrations on base). 

But here plaintiffs face wider and more constant 

restraints. The Act and Regulations restrict their 

.peedft not only while thej are in unifo« and cn duty, 

or on ba«e, but in every Conceivable aspect of their 

lives, including the prosecution of this lawsuit. 

The supreme Cx̂ urt in lK<2wn v. SllCSS. SaEEi-

that a military regulation may -restrict speech no more 

than i s r.a.onebly necesskry to protect the substantial 

governmental interest." '444 U.S. at 355, 1.0 s. ct. at 

600. This court holds 1:ĥ t there i« » *«ioue 

question as to whether a jregulaticn goes beyond what is 

reasonably necessax,^ to protect any possible .ovemment 

uvter^^t When i t inhibits six service members from 
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continuing to spea* in couri to maJce a constitutional 

I 
Challenge. 

Plaintiffs assert that] the Act and Begulations 

vitiate their right to equal protection, sarve no 

rational, legitimate government intere«t, and r^fle^t 

only the actual or perceived private prejudices cf 

those who are not lesbian or gay. 

The court analyzes Fifth Am̂ ndâ ent equal 

protection challenges by tile same standards as those 

^ppXlcsble to claims of violation of the equal 

protection clause of th« Fourteenth Amendment. SsS 

E ^ T O V. 1 1 . ^ ^ 4 . be o.s. 63., 63. n.., 95 s. 

Ct. 1225, 1228 n.2 (1975).j 

The court assumes for| the putT»oses of the motion 

that the Act and Regul.ticns are s u b l - t to cnly 

minimal equal protection scrutiny, .nder that standard 

they are va l id i f the dis t inct ion they maXe 

"ra t ional ly related to a iegl t imat . governmental 

purpose," fiiSz^Sl^fciril^ V. O s i - ^ ^ 
, l i ne c c t 3 2 5 8 ( 1 9 8 3 ) , 

J ^ g . . 473 U . S . 4 3 ^ , Hf.".^ 
*. ««,'»*i-» "every conceivable baais and plaintiffs must negate every 
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*->,- challenged rulce. H£.l̂ ^̂  ̂ -^ l e h might support" the chaiieng's 

U.S. 
, 113 8. Ct. 2637, 2643 (1993) 

, «^ -iJt-horitv as to whSither the There is a split of authority 

military's prior policy, mixing the status of being a 

h«.o.«o«l -incompatible with military .arvice,- denied 

^.exuaw e*.al Protection because no similar policy 

obtained aa to heterosexuals. 
some courts have flatiy held that th. distinction 

has no rational basis. ^ . ^ 

as^oaam^siss^' . 
basis for homosexual ban and 

1993) (finding no rational oasis 

granting plaintiff summary! Judgment), BeisSflU v. 

HniS.^^SaSs^^se^*^^'^^' 
c a l . 1 9 « ) sSaS-aSBiSS, CV-g2-6044, 1993 

KBTLAK V«536. (9th Clr. «ar. 5, 15«) <per curiam,. 

.̂..̂  ^ • ,n o.rt.WjaaiBa^'^' 
„4 (19«) (Staying injunction, pending appeal, except 

as applicable to named plaintiff,- SSSflM v. t ^ . » 

r.3d 57 (D.C. Cir. 1993) (finding ban 

unconstitutional,, «saMa^"«'»saxiDa-i!U^ «»• 

7, 1994. ' 
.a •.Ja* n ban on homosexuals at Others have found that a »an on 

eaual protection question. SSSr 
laaot raises a serious equal P 

a^Ti V :>d 1160 t9th C i r - 199^; 
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(raising equal protection question s^.. spontQ and 

r^andlnq to district court), fieEfe^eixS^. I " s. Ct. 

€55 (1992); ElMg V-

1993) (finding, on motion for preliminary injunction, 

that plaintiff "preaenta a strong case that he Will 

pMhably succeed" cn equal "protection claim), 

other eases have held the ban rational. §fis, 

fi^, g a S t o l f t v . 5m4?L^5..fit|^' 871.F-^d 1068, 1076-77 

(Fed. Cir. 1989) (raising sia_sE03it£ e ^ ^ l protection 

claim and finding ban on hoinosejcual conduct 

ConBtitUtional), rSfclSLisaiM, 86-1283, 1989 UeS-

App, LEXIS «149 (Fed. Cir. Kay 3, 1389). ^ej£_J*a^' 

494 U.S. 1003. no S. Ct- 1255 (1990): Eifili V. 

735 F.2d 122C, 1229 (XCth Cir, 1984) 
I 

(finding ban constitutional). 

This court does not now unaertakc to assess the 

relative merits of these divergent holdings. I t i s 

enough to say that the allegedly new policy makes the 

distinction between liimosexuals and heteros8x.,als 

.s did the prior policy. The conflict of authority 

signifies the seriousness pf the questions going to the 
merits of plaintiffs' equal protection claim 
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^^e standards for issuing . preliminary iniunction 

in thia circuit are clear. A party seeking a 

preliminary injunction must show 

irreparable ^ ^ " - f , n ? x t ? i S S f d ' o ? ^ 

-S^d'ofthiYSrkl f̂d'i'& ô̂ "'" 
seeking injunctive relief.-

V. B ^ . 969 r.3d 1326, 

133, (2d Cir. 1992). xaaatei^i^-
(1993) (quoting K!ssaa!£isu2rB«-£siE^ V- Slean-

M4, S2a {2d elr . 1991)): « s s . a l s a iaSSSilBjaiaC-

V. H.£,jaaaJL-S2fi6wlIffi.. 594 r.2d 70. 72 (2d 

cir. 1979) (per curiam). 

Ihe plaintifte have satiefied the first el««nt, 

irreparable harm, as to thiir claims under both the 

PifU. Amendment and th. first Amendment. A shewing of 

a possible violation of oonstitutional rights 

constitutes irreparable hJrm justifying a preliminary 

injunction. ^ v. PiiliMi. 9«7 r.2d 73, 77 ,20 

Cir . 1992), S i i ^ V- " * 

c i r . 1984). 
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There le no merit to the government's aaaertion. 

citing SaSBSfili V / H ^ , U.S. ei, 90-9., 94 Ct. 

937, 952-53 (1974), that this court can never 

preliminarily enjoin a discharge from federal 

empioy»<«»t. in that case the court held that a 

pi«»atlonary government employee about to be 

discharged, allegedly in violation of United states 

Civil service Regulations, could not have a preliminary 

inlunction. No constitutional issue vas at stalce, and 

the employee could be .ade whole with «:oney damages. 

Money damages cannot recomijense tne six p l a i n t i f f s here 

for violations of their rights to free speech and equal 

protection. ! 

The government also says p l a i n t i f f . «ust exhau«t 

their administrative remedies in the Services before 

coming to court. Exhaustion ie not required when, as 

here, pl a i n t i f f s raico constitutional questions and 

irreparable iniury w i l l ocfeur without preliminary 

judicial relief V Sea SJsiim^ v. ynlted_StaS^ 
9̂ 7 737, 74l (2d Cir. 1992)-

Plaintiffs nake a substantial claim that to 

subject them tc the A.t and Be.ulation. w i l l deny them 

. ^ a l protection every day. The court holds that t h i . 

constitutes irreparable narm. 
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With r««P«ct to the frJe speech claim, "Ct3h« loss 

of First amendment freedoms j for even minimal periods 

of time, umquestionably constitutes irreparable 

injury." ' E l r ^ V. aitfUa. 427 U.S. 347, 373, 9^ S. Ct. 

2673, 3690 (1976) J SSS SlSS |P-aaiSfi^ ^' iSflUBtit-S* 

H a ^ , .25 F-2d 6B, 68 (2a|Cir. 1S91) a Mr. Justice 

Brennan's opinion in the case =aid that public 

emplcyê -e threatened with discharge from their 

positions because they were'erercising their First 

Amendment rights of association in a political party 

had shown irreparable injury. 

Defendants say that vhatover cnill there may h-ve 

been of plaintiffs' right tt ̂ P-a). must have come frc^ 

the threat of permanent discharge, that this threat did 

not ser.e to prevent plaintiffs from speaking tlurou^ 

th^ir complaint, and that a preliminary injunction 

vould not BOW retroactively thaw the supposed chill-

Defendants cite .Â LexifiaSL-Pitâ ^̂ ^̂ ^ ^ 

P o s t a L ^ i « v i P J a > 766 |F.2d 715, 722 (2d C i r . 

1985) , fifil£^4«nA^. U.S. i 0 4 . , 106 B. C t . 12*^2 

(1986), and s a s ^ V. Q S ^ , 850 F . 2d 64 (2d C i r . 

1988). 

Defendante' cont^ntiob embclies an erroneous 

premise. P l a i n t i f f s ' f r c . , epeecn c la im i s not based 

1. 
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«n.ly on their statements in ths coaqplaint, THey are 

faced Vith a continuii^q inhibition on speech throughout 

of the litigation. The Act ̂ nd Regulations provide 

that a Btatement of homosexual orientation creates a 

"rebuttable" presumption that the speaker engages in or 

intends to engage in homosexual acts, or has a 

propensity to do so. For reasons stated above, that 

presumption i s virtually irrebuttable. But at least in 

theory there is a slim chance that a plaintiff might b^ 

able to rebut i t . 

section K(b) (2) of the standards and Procedures 

accoapanyinq the Directives ̂ provides that the nature 

and circumstance* of a ^tatei^ent that a member i s a 

homc.»exual may be conaidered by the officer determining 

Whether tne member has rebutted tne presumption of 

intent to or propensity to <̂ ngage in homosexual acts. 

for plaintiffs to litigate the issue they must make 

repeated assertions of their homosejoiality in 

affidavits and in testimony'. Unliice sa5£as£ and 

^^^.^..ican^^ Plaintiff* ̂ ad 

concluded tHe exerci«. of tneir First A».«dment rights 

before tbe litigation had cWnced, plaintiffs here 

„ust, to pursue their case,i continue spea)cing about 

their homosexuality- | 
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under the Act and Regulations for e plaintiff to 

persist in this lawsuit, filing affidavits and 

presenting testimony, is to make i t le«. likely that be 

or sne will have any chance jof rebutting the 

presumption. The reiteration of Ko.o^«.al orientation 

^:be used by the Services to find a strengthening of 

inference Of an intent ̂ o commit homosexual acts, 

in short, the more vigorous |plaintiffs' prosecution of 

te ̂ hoir risk of the ultimate their claims, the greater is their TXSK 

punishment of discharge. Their First Amendment right 

to seek redress in the court and to speak freely is 

under a constant and ever-increasing cnill. 

Just as in V. gaiflg, gilEEa. ̂ ^^^ ™ 

plaintiff, had a continuing First Amendment right to 

associate during the cours.; of the litigation, here 

plaintiffs have a continuirig right to exercise their 

right to speak in order to jpersevere in the case, W 

preliminarily enjoining defendants th. court can 

thereby protect this right. 

For reasons already dismissed, the court holds 

that plaintiff- have estabUshed serious questions 

,.ing to the merits, Tne court holds tnat this showing 

.s adequate tO satisfy a part of th« second halt of the 

^ i t e r i a fox issuance of i preliminary injunction. 
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I oiinr-a t h e COUTt Of 
In the Baito»-S*°*^ ^ 

circuit approved a prel-iainary 
Appeals for the second Circuit app 

^.nnction against the .nitid states immigration 

and various United tates government o f f i c e ^ 

. ,-~i«iiting certain Haitians. The 

enloining them from repatriating c 

^ ,h,ld that plai^Uffa,- -ho vould be irreparably 

^ without the injunction, ne^ed to sno« only 

sufficiently «riouo ^eetions going to the merit^ 

. balance of hardships tipping decidedly to^^rd them, 

the court rejected the United states government 
L •v.«iv were asserting 

effioials' contention that ,because they vere 

. . p ^ l l c interest- they could not be enloined from 

^ i n , action in fulfillment of their statutory duties 

L e s s the movant shoved nothi. ie.a than a IDc.Uhood 

Of euccess on the merits. | 

^ the second Circuit, held, the government may not 

sasum. that the public i n t k - Uea » i - . - t h i t . 

^ ^ , ^ ^ . , „ . . . d | a t l 3 - " t ' ' - ^ ; ^ ; 

Interest also retires obedience to ths Co^titut -

,̂  i„ 0,e BAiti.lL^^'«- " "° 7 
„ .xclusive Claim on the! public interest... and the 
.....lihood Of success" standard ..need not alvays be 
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fcllomed merely because a movant se-,» to «>f 1» 

government action." 9«9 f.id at 1339. 

• in the present case the military asserts a public 

i„«re^ in the maintenancei of -good order- and .-unit 

coheeion.- The plaintiffs invoKe thO public interest 

i:.protecti«, rights granteii by the First and rifth 

Amendments. The preservation of rights of free speech 

and e ^ a l protection seems ̂ c this ccurt guite as much 

in th. public interest as a claim that the pursuit of 

this lawsuit by Six plaintiffs constitute, a serious 

threat to the military Int^rity of the arned foroe... 

on the authority ol the BaitiaSLiSDtsig c-ee this 

ccurt holds that plaintiffs may have a preliminary 

inlunotion If they show Irreparable damage and 

sufficiently serious ,^e9tlons gol«g to the merits and 

a balance of hardshlpe tipping decidedly in tnelr 

favor. I 
. 4 bv the qovernment to requiir© Those decisions said oy tne 
a. A likelihood of success are, as the plaintiffs to show a llxeijinoo« 

cpinion said, distinguishable. Plainly 

not in point are cases vh re the mcvant rel ies not on 

.ne constitution but on .^tutonr -ngu-ge to obta.n 

preliminary injunction. Ss£, " 
Trtia 560 F.2d 535 (2d C l r . 
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^ 2 n J a L C « t t i i ^ ^ « i = ^ ^ ^ 

' I s L i r c o n s t i t u t ^ o n a l i l a i a at i . . - - » B X « . 

« i . i n t i f f duniping hazardeua medical 
Cir - ;r ^roUminarilY to 
^ , t e s i«t« t*.. T'î dson R l v « «ou^ht f 

^ l o i n i t s ^^^^^ 
P o l d e r . The court held t M t p 

^ ciaia and a specuUtU .^ -

^ . public inte^esi l a . n.avily tbe . a e 

the state. I 
• the oth^r preconditions to a 

in addition to the ctn^r p 
iJ^ntlffs must, a= alrsady 

j^lnarv injunction plaintiffs m r 
preliminary x»J ^.^^^-a dBoid*ily in 
noted, ehov . b.X»« of ..rdsh^p. t . P . i ^ 

favor. m U . ^ ^ - " „ 
cm, th. Plalntli.^ =.n »«ai.. pr,-m.nary 

- - - r:r:rc,rr>.i.nce 
affoct ing a l l notaosexuẑ le, xn 

«̂  r̂ rir;-.»not.„ tne 
j£ p l a i n t i f f c cbtAin a pr-i.»-«* 

. ^ « i l i ' r 6na in in foirc« «g<»in«^ , ^ . r cn t regulations . i U , r ^^^^^^ 
^ a r ssr . ic ^ allowing unes* 

.good ord«r« .nd "unit cche«.on 
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:iitifks to remain on duty and not subject to six plaji: 

inv'esti^itioji while the case is pending can be minimal 

at nostv i; j 
i ji 5 

Inj 4ny ^vent there seems to be l i t t l e reason co 
believe; ̂ a t ';|the presence in the Services of these six 

J' ' \ I 
uring the litigation will cause any acute 

actual diisru^ion- The court does not p-tejudge the 

merita J Isut j'tbe evidence presented in other courts 

caste d^vlbt <ln the extent of any harm to be anticipated 

from the Ibresence of hoaosexuals in the military, S@a,, 

e.o.. M^inhoA. SQ8 F, S«pp. at 1457-58 (granting 

permancntii injunction against cliseharging' homnaeJcuaLs 

absent ccihdujt interfering Iwith the military miasionj ? 

saa_als^ ji^atilbnal oefense tiesearch Institute, "Sexual 

Orientaiiijsn aind U.S. Military Personnel Policy: Options 

and Afificjsmeiit" (RAND, 1992) (report prepared at the 

direction! of fehe Secretary of Defense). 

The Lrdship to the six plaintiffs is evident and 

immediaiJ, AS explained aiove, their free speech ' 

rights toi puiisue this case]will be chilled. They will 

be »ubjed!t«d \to adverse action, including likely ; 
• I' ' 

<ii^Char^ej frdm their chosen profession, on the ba^ici of 

what substantial judloial authority has deemed j 

uncot.£»titLtional discrimination. To deprive some ĵne of 
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constitutional rights i s to |inflict a hardship, and an 

especially heavy one where the rights are to free 
I 

speech and equal protection .| 

The court finds that tlie balance of hardships tips 

decidedly in favor of the six plaintiffs, 
m 

4r I I 

COWCLCSIOH 
I 

Plaintiffs' motion is granted preliminarily 

enjoining the defendants pending resolution of the case 

from investigating or discharging or taKing other 

adverse or punitive action against plaintif f=a based on 
their »el*-identification asi gay or lesbian in 

I 
connection with legal preceejiings challenging the 
constitutionality of the Act and the Regulations. 

I 

So ordered. ' 

Dated; Brooklyn, New York 
April y , 199* 

Eugene H. Nickerson, U.S.D.J. 
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