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Bnittd States Senate 
COMMITTEE ON THE JUDICIARY 

WASHINGTON, OC 20510-6275 

Febmary 21, 1996 

The Honorable Andrew Fois 
Assistant Attorney General 
OfiSce of Legislative Affairs 
United States Department of Justice 
Washington, D.C. 

Dear Assistant Attorney General Fois: 

I understand that the Justice Department has decided not to defend the constitutionality of 
a provision in the recently-passed Defense Department authorization bill. I would like 
information related to the administration's decision not to defend the requirement in the bill that 
carriers of the H.I.V. virus be discharged from the military. Please provide me with any Justice 
Department legal opinions relied upon in deciding not to defend the constitutidnaUty of the 
H.I.V. provision. Also provide me with any guidelines or criteria that thie Justice Department 
used in reaching this decision. 

Please list all previous instances when the Justice pepartmeaat has refused to defend the 
constitutionality of a statute. Please provide the guidelines used by the Justice Department to 
decide when it will defend the constitutionality of a statute and wfien it will not. 

Thank you for your assistance in this matter. If you have |ny questions, please contact 
John Yoo, Majority General Gicsidibsei, at (202) 224-5225. 

t'Ciev 91 an 96. 
Onin G. Hatch 
Chairman 

OGH: jyy 
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March 1996 

The Honorable Orrin G. Hatch 
Chainnan 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510-6275 

Dear Chairman Hatch: 

In your letter of February 21, 1996, you asked me to answer several questions regarding 
the President's directive that the Department decline to d^f^^^ section 567 of the Na^onal 
Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, 110 Stat. 186 328-29 
(1996) in the event of a constitutional challenge to that provision in court. Section 567 amends 
10 U S C § 1177 to require the Department of Defense to separate from the armed services 
most members of the armed forces who are HIV-positive. The President instructed the Secretary 
of Defense and other executive branch officials to implement section 567, but ftirther mstructed 
the Attorney General not to defend the constitutionaUty of section 567 m court. 

You have asked me to provide "any Justice Department legal opinions reUed upon in 
decldmg not to defend the constitutionality of the H.I.V. provision,'' as weU as "any guidclmcs 
or criteria that the Justice Department used in reaching this decision. Although the Department 
of Justice oraUy advised the President of the applicable legal standards to apply m evaluating the 
constitutionality of section 567, it did not provide the President any wntten advice. 

After consulting with the Department of Justice, the President asked the Secretary of 
Defense and the Chairman of the Joint Chiefs of Staff to assess the effect of section 567 on the 
needs and purposes of the armed services. As the President subse.qi.ently mdicated in his 
Signing Statement, the Secretary and the Chairman advised the President that 

the arbitrary discharge of these men and women would be both unwarranted and 
unwise- that such discharge is unnecessary as a matter of sound mUitary policy; 
and that discharging service members deemed fit for duty would waste the 
Government's investment in the training of these people and would be disniptive 
to the military programs in which they play an integral role. 

Statement by the President, 32 Weekly Comp. Pres. Doc. 260, 261 (Feb. 10, 1996) (attached). 

In his Signing Statement, the President stated that he agreed with the assessment of the 
Secretary of Defense and the Chairman of the Joinl Chiefs of Staff. Based on that assessment, 
the President [appropriately?] "concluded that this discriminatory provision [section 567] is 

^^^^^ it "violates equal protection by requiring the ^ ^ ^ ^ ^ f ^ ^ ^ 
service members living with HIV who are medically able to serve, without furthenng any 
leg7t^ate governmental purpose." Id.. The President further stated that, "fUn accordance with 
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my constitutional determination, the Attorney General will decline to defend this provision." 
U j In addition, the President instnicted the SecreUiries of Defense, Veterans Affairs and 
Transportation to implement the Act in a manner that "ensure[s] that these [mvoluntarily 
discharged] service members receive the full benefits to which they are entitled." Id^. 

You also have asked me to List "all previous instances when the Justice Department has 
refused to defend the constitutionality of a statute." As far as we are aware, the most 
comprehensive catalogue of such cases is one previously compiled by the Senate Legal Counsel. 
The Senate Legal Counsel list, which is attached, indexes 45 communications and memoranda 
between Congress and the Department of Justice covering the years 1975-1993, detailing, inter 
alia, virtually all mstances m that period in which either the Department has represented that it 
will decline to defend the constitutionality of a statute, or where the executive branch has 
determined that it will not enforce or implement a statute that it believes to be unconstitutional.^ 

As the documents compiled by the Senate Legal Counsel indicate, the Department has 
declared that it will decline to defend the constittitionality of a stattite in a wide variety of 
circumstances. For example, in several of the cases listed by the Senate Legal Counsel, the 
Department defended the constitutionality of a staUitc in district court, but declined to appeal an 
adverse decision because of dispositive precedent, the risk of producing damaging appellate 
precedent, or other litigation considerations. In a smaUer group of cases, such as those 
described in footnote 2, supra, the President or the Department of Justice decUned to enforce 

' For another case in which the Department declined to defend the cnn.stitiitionality of a statute as a direct 
result of a Presidential determination that the enactment was unconstitutional, see Letter from Assistant Attorney 
General Stuart M . Gerson to President of the Senate Dan Quayle (Nov. 4, 1992) (Senate Legal Counsel 
document No. 38) (notifying Congress that because President Bush had determined that the "must-carry" 
provisions of the Cable Television Consumer Protection and Competition Act of 1992 were unconstitutional, the 
Department of Justice could not defend the constitutionality of those provisions in court). See also Drew S. 
Days n i . In Search of the Solicitor General's Clients: A Drama with Many Characters. 83 Ky. L.J. 485, 489-
94 (1994-95) (discussing instances in which the President has instructed the Department of Justice to adopt 
certain legal positions). 

^ In recent correspondence postdating the Senate Legal Counsel's list, the Attorney General notified the 
President of the Senate and the Speaker of the House (i) that the Department of Justice has had a longstanding 
policy to decline to enforce the abortion-related speech prohibitions m 18 U.S.C. § 1462 and related statutes 
because such prohibitions plainly violate the First Amendment, and (ii) that, m light of this policy, the 
DepHrtmcnl wi l l not enforce the abortion-related speech prohibition in § 1462, as amended by section 507(a)(1) 
of the Telecommunications Act of 1996, and wil l not defend the constitutionality of that prohibition in two 
recently filed district court cases. See Letters from Attorney General Janet Reno to President of the Senate 
Albert Gore, Jr. and Speaker of the House Newt Gingrich (Feb. 9, 1996) (discussing Sanger v. Reno, Civ. No. 
96-0526 (E.D.N.Y.) , and American Civil Liberties Union v. Reno. Civ. No. 96-963 (E.D. Pa.)). This 
notification was based upon, and consistent with, a similar notification to Congress made by Attorney General 
Civiletti in 1981. See Letter from Attorney General Benjamin R. Civiletti to President of the Senate Walter F. 
Mondale (Jan. 13, 1981) (Senate Legal Counsel document No. 10). 
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or implement a statute in the first instance, and the Department thereafter declined to defend the 
constitutionality of the statute in court.̂  

We are aware of several instances (some of which are reflected in the Senate Legal 
Counsel's li.st) analogous to the President's decision to enforce, but not defend the 
constittitionality of, section 567 of the Act. In these instances, the executive branch enforced 
a stattite m the first instance but the Department of Justice chaUenged. or expUcitly declmed to 
defend, the constittitionality of that statute in court. Such cases include the foUowmg: 

(a) United States v. Lovett. 328 U.S. 303 (1946). As required by stamte, the 
President withheld the salaries of certain federal officials. The SoUcitor General, 
representing the United States as defendant, nonetheless jomed those officials m 
arguing to the courts that the statute was an unconstittitional bill of attainder. Id, 
at 306. The Attorney General suggested that Congress employ its own attorney 
to argue in support of the validity of the statute. Congress did so, i d , and the 
Court of Claims and the Supreme Court gave Congress's counsel leave to appear 
as amicus curiae on behalf of the enactment. The Supreme Court ruled that the 
statute was an unconstitutional bill of attainder. 

(b) INS V. Chadha. 462 U.S. 919 (1983). Pursuant to a provision of the 
Immigration and Nationality Act, the INS implemented a "one-house veto" of the 
House of Representatives that ordered the INS to overturn its suspension of 
Chadha's deportation. Id. at 928. See also Reply Brief of the SoUcitor General 
on Behalf of the INS at 11, 14 (explaining that the INS implemented the law until 
the court of appeals held the law unconstittitional). Nonetheless, when Chadha 
petitioned for review of the INS's deportation order, the INS - repre.sented by 
the SoUcitor General in the Supreme Court ~ joined Chadha in arguing that the 
one-house veto provision was unconstittitional. 462 U.S. at 928, 939. Senate 
Legal Counsel intervened on behalf of the Senate and the House to defend the 
validity of the statute. Id. at 930 & n.5, 939-40. The Supreme Court invaUdated 
the statutory one-house "veto" as a violation of the separation of powers. 

(c) Morrison v. Olson. 487 U.S. 654 (1988). Pursuant to the Ethics in 
Govermnent Act of 1978, the Attorney General requested appomtmcnt of an 
independent counsel to investigate possible wrongdoing of a Department official. 
Id_ at 666-67 Despite the fact that the Department thus had "implemented the 
Act faitlifuUy while it has been in effect,"" the SoUcitor General nevertheless 
appeared in the Supreme Court on behalf of the United States as amicus cunae 

' In this category, see also, for example, Mvers v. United States, 272 U.S. 52 (1926), and Humphreys 

Executor v. United States. 295 U.S. 602 (1934). 

* Letter from Acting Attorney General Arnold I . Bums to President of the Senate George Bush at 2 (Aug. 

31, 1987) (Senate Legal Counsel document No. 26). 
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to argue, unsuccessfully, that the independent counsel provisions of the Act 
violated the constittitional separation of powers. 

(d) Metro Broadcasting. Inc. V. FCC. 497 U.S. 547 (1990). The FCC had a 
longstanding policy of awarding preferences in licensing to broadcast stations with 
a certain level of minority ownership or participation. After the FCC initiated a 
review of this policy, id. at 559, a statute was enacted forbidding the FCC from 
spending any appropriated funds to examine or change its minority ownership 
policies, id. at 560, 578 & n.29. The FCC "[c]ompl[ied] with this directive": 
it terminated its policy review and reaffunned Ucense grants in accord with the 
minority preference policy. Id. at 560. Nonetheless, the Acting Solicitor 
General, appearing on behalf of the United States as amicus curiae, argued that, 
insofar as the stattite required the FCC to continue its preference poUcy, it 
worked an unconstitutional denial of equal protection. See Brief for the United 
States as Amicus Curiae Supporting Petitioner in No. 89-453, at 26-27. The 
Acting SoUcitor General authorized the FCC to appear before the Court through 
its own attorneys, "in order for the Court to have the benefit of the views of the 
administrative agency involved." Id. at 1 n.2. FCC's counsel, representing the 
Commission as Respondent, urged the Court to uphold the constittitionahty of the 
FCC policy and the statutory enactment. Senate Legal Counsel also appeared on 
behaU" of the Senate as amicus curiae to defend the constittitionahty of the stamte. 
The Court held that the stattitorily mandated FCC poUcy was constittitional. 

(e) Simkins v. Moses H. Cone Memorial Hosp.. 323 F.2d 959 (4th Cir. 1963) 
(cn banc), cert, denied. 376 U.S. 938 (1964). A federal statute permitted the 
Surgeon General to condition federal fundmg for hospital construction on 
assurance by an applying State that the hospital facUities in question did not 
discrimmate on account of race; but the stamte explicitly instnicted the Surgeon 
General to make an exception to this requirement where discrimination was 
accompanied by "separate but equal" hospital facUities for aU races. The Surgeon 
General issued a regulation that included such a "separate but equal" exception, 
id. at 961 & n.2 (quoting 42 C.F.R. § 53.112 (I960)), and subsequently approved 
federal funding to defendant hospitals, which were openly discriminatory, id. at 
962-63, 966. In a private action against the hospitals, the Department intervened 
on behalf of the United States and joined the plaintiffs in a constitutional "attack 
on the congressional Act and the regulation made pursuant thereto." Id. at 962. 
The en banc court of appeals held that the stattite and regulation violated the equal 
protection component of the Fifth Amendment's Due Process Clause. Id. at 969-
70. 

(0 Gavett V. Alexander. 477 F. Supp. 1035 (D.D.C. 1979). In this case, a 
statute created a program pursuant to which the Anny could seU surplus rifles at 
cost, but only to members of the National Rifle Association. The Army, in 
compliance witli the stattite, denied plaintiff an opportunity to purchase a rifle at 

- 4 -
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cost because he was not an NRA member. Nonetheless, the Department of 
Justice concluded - and informed the court ~ that the NRA membership 
requirement violated the equal protection component of the Fifth Amendment's 
Due Process Clause because the discrimination agauist iion-NRA members "does 
not bear a rational relationship to any legitimate governmental interest and is 
therefore unconstittitional." Id. at 1044. The Department reached this conclusion 
on the basis of advice from the Army that the membership requirement "serves 
no vaUd purpose" that was not otherwise met. Id.^ The district court afforded 
Congress an opportunity to "file its own defense of the statute should it choose 
to do so," id., but Congress decUned this invitation. Id. The NRA itself was 
permitted to intervene and defend the statute's constitutionality. The district court 
concluded that the statute was subject to strict scnitiny (because it discriminated 
on the basis of the fundamental right of association) and invaUdated the 
enactment. Id. at 1044-49. 

(g) League of Women Voters of CaUfomia v. FCC. 489 F. Supp. 517 (CD. 
Cal. 1980). The Public Broadca.sting Act of 1967, as amended, prohibited 
noncommercial television Ucensees from editoriaUzing or endorsing or opposing 
candidates for public office. The Attorney General concluded that this prohibition 
violated the First Amendment and that reasonable arguments could not be 
advanced to defend the statute against constitutional chaUenge.* The defendant 
FCC, through the Department of Justice, represented to the court that it would 
seek to impose sanctions on a Ucensee who violated the statute, if only for the 
purposes of "test Utigation," 489 F. Supp. at 519-20; nevertheless, the FCC 
informed the court that it would not defend the statute's constitutionality, id. at 
518. Senate Legal Counsel appeared m the case on behalf of the Senate as 
amicus curiae, id., and succe,s,sfully urged the trial court to dismiss the case as 
not ripe for adjudication in light of the unlikelihood that any enforcement action 
would transpire. While appeal of that decision was pending, a successor Attorney 
General reconsidered the Department's previous position and decided that the 
Department could defend the statute's constitutionaUty.̂  The court of appeals 
accordingly remanded the ca.se to the district court for consideration of the merits 
of the case, and the Supreme Court ultimately held that the statute violated the 

' See also Letter from Assistant Attorney General Barbara Allen Babcock to President of the Senate Waltei 
F. Mondale (May 8, 1979) (Senate Legal Counsel document No. 3). 

' See Letter from Attorney General Benjamin R. CivileUi to Senate Legal Counsel Michael Davidson (Oct. 
11, 1979) (Senate Legal Counsel document No. 6). See also FCC v. League of Women Voters of California. 
468 U.S. 364. 370-71 & n.8 (1984). 

^ See l e t t e r f r o m AttnmRy Geineral W i l l i a m French Smith to Senate Judiciary Committee Chairman Strom 

Tliurniond and Ranking Minority Member Joseph R. Biden, Jr. (Apr. 6, 1981) (Senate Legal Counsel document 
No. 12) freprinted as The Attorney General's Duty to Defend the ConstitutionaUty of Statutes, 5 Op. O.L.C. 25 
(1981)). 

- 5 -
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First Amendment. FCC v. League of Women Voters of CaUfomia. 468 U.S. 364 
(1984). 

It also is worth noting several other cases in which the Department of Justice argued against the 
constitutionaUty of a stattite in court, cither where there was no occasion for the executive 
branch to enforce or implement the stattite prior to Utigation, or where the stamte did not 
provide for any executive branch implementation.* 

FinaUy, you have asked me to provide "the guideUnes used by the Justice Department 
to decide when it will defend the constittitionality of a stattite and when it wiU not." There exist 
no formal guidelines that the Attorney General, the Solicitor General and other Department 
officials consult in making such decisions. As mdicated by the cases on the Senate Legal 
Counsel's Ust, including those discussed above, different cases can raise very different issues 
with respect to statutes of doubtful constittitional vaUdity; accordmgly, there are a variety of 
factors that bear on whether the Department wUl defend the constimtionaUty of a statute.' 

» See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976) (Attorney General and Solicitor General, though 
representing the Attorney General and FEC in defending constitutionality of most parts of the Federal Election 
Campaign Act of 1971, also appeared for defendant Attorney General and for the United States as amicus curiae 
in declaratory judgment action, arguing against the constitutionality of the appointment of FEC members by 
members of Congress); In re Bemiy. 44 B.R. 581 (N.D. Cal. 1984), afFd. 812 F.2d 1133 (9th Cir. 1987) 
(Department represented United States as intervenor in arguing that statute violated Appomtinents Clause by 
permitting Congress to appoint to new judgeships bankruptcy judges whose terms already had expired) (see 
Senate Legal Counsel document No. 15); .Svnar v. United States. 626 F. Supp. 1374, 1379 (D .D .C) , a f f d sub 
nom. Bowsher v. Svnar. 478 U.S. 714 (1986) (Department of .lustice appeared on behalf of defendant United 
States in declaratory judgment action to argue agaijist the constitutionality of Gramm-Rudman-Hollings Act 
provision that gave Comptroller General a role in exercising execiitive fimctions under the Act) (see Senate 
Legal Counsel document No. 23); Hechint;cr v. Metropolitan Washington Airports Auth.. 845 F. Supp. 902, 
904 ( D . D . C ) , affld, 36 F.3d 97 (D .C Cir. 1994), cert, denied. 115 S. Ct. 934 (1995) (Department of Justice 
appeared on behalf of United Slates as intervenor to argue that statute providing certain powers to Airport 
Authority violated separation of powers) (see Senate I^gal Counsel document No. 37). 

' From time to time, various Attorneys General, Solicitors General, and Assistant Attorneys General have 
attempted to articulate the various factors and rules of thumb that they consider in deciding whether to defend 
the constitutionality of statutes. See, e.g.. Representation of Conf>ress and Congressional Interests in Court: 
Hearings Before the Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary, 94th Cong., 2d 
Soss. 9-10 (1975) (Statement of Assistant Attorney General Rex Lee) (Senate Legal Counsel document No. 1); 
Memorandum from Assistant Attorney General Tohn M . Harmon to Assistant Attorney General Barbara A. 
Babcock and Deputy Assistant Attorney General James P. Turner, re: Section 208 - Applicable Standards tor 
Determining Whether or Not to Defend the Constitutionality of a Congressional Enactment (Feb. 2, 1978) 
(Senate Legal Counsel document No. 2); The Attorney General's Duty to Defend and Enforce Constitutionally 
Objectionable Legislation, 4A Op. O . L . C . 55 (1980) (Letter f r o m Attorney General Benjamin R. Civi le t t i to the 

Chairman of the Senate Subcommittee on Limitations of Contracted and Delegated Authority). The most recent 
example is an article by the current Solicitor General: Days, Tn Search of the Solicitor General's Clients, sufira 
note 1, 83 Ky. L.J. at 499-503. 

- 6 -
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hope you find this letter helpful. Please let me know if I can be of ftirther assistance. 

Sincerely, 

Andrew Fois 

7 -



re-sent via FAX to Patsy Fleming on 3/20 

1:00 p.m. 
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THE ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON. D. C. 20S0M200 

MAR 8 1995 

MEMORANDUM FOR SURGEON GENERAL OF THE ARMY 
SURGEON GENERAL OF THE NAVY 
SURGEON GENERAL OF THE AIR FORCE 

SUBJECT: Request for Medical Records or Medical Information Concerning HIV-Posilivc 
Members 

A continued high degree of aiicnilon can be anticipated from Congress, the media and 
interested groups and individuals concerning the reccndy enacted requirement to separate HFV-
positivc members from the military. 

Please communicate to all military medical treatment fadllty (MTF) commanders a 
reminder of the strong DoD policy of protecting the confidentiah'ty of medical records and 
medical information. Under (he Privacy Act, the release of medical or other personal information 
outside DoD is generally prohibited. 

With respect to any request for medical or other personal records or information, if there 
is a basis under appUcable law and regulations to consider release of protected records or 
information, MTF commanded should be instructed to first coordinate, through the Surgeon 
General, with my office. This will assure proper consultation with the Freedom of Information, 
Privacy and counsel offices. 

Stephen C. Josep! 

(3 



March 8, 1996 

MEMORANDUM TO PATSY FLEMING AND MARVIN KRISLOV 

FROM: MARILYN YAGER 

RE: DOD HIV MEETING WITH THE WOMEN'S GROUPS 

DATE/TIME; 

LOCATION: 

PURPOSE: 

Friday, March 8 
3:00 pm 

Room 180, OEOB 

To b r i e f a broad array of women's groups about the 
issue, the status, and what needs to be done. 
Although some of these groups already support the 
repeal, they have r e a l l y done anything. Others 
are not even f a m i l i a r with the problem. We hope 
to get them a l l more focused and active on behalf 
of the repeal. 

SUGGESTED FORMAT; 

Welcome/Introductions 

Purpose of Meeting 

Overview of Issue/Problem 

Legal Situation 

Discussion 

Lisa Ross 
Chief of Staff 
Women's Office 

Marilyn Yager 

Patsy Fleming 

Marvin Krislov 
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P6 Release would constitute a clearly unwarranted invasion of 

personal privacy 1(a)(6) of the PRA| 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

b(l) National security classified information |(b)(l) of the FOIAj 
b(2) Release would disclose internal personnel rules and practices of 

an agency i(b)(2) of the FOIA| 
b(3) Release would violate a Federal statute 1(b)(3) of the FOIAj 
b(4) Release would disclose trade secrets or confidential or financial 

information 1(b)(4) of the FOIA| 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy 1(b)(6) of the FOIAj 
b(7) Release would disclose information compiled for law enforcement 

purposes 1(b)(7) of the FOIAj 
b(8) Release would disclose information concerning the regulation of 

financial institutions 1(b)(8) of the FOIAj 
b(9) Release would disclose geological or geophysical information 

concerning wells j(b)(!>) of the FOIAj 
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National Black Nurses Association 
M i l i c e n t Gorham 

National Women's Health Network 
Lisa Cox 

National Organization f o r Women 
Karen Louise Johnson 

NOW LDEF 
Tanya Lesley Domi 
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DEPARTMENT OF VETERANS AFFAIRS 

38 CFR Part 4 

RIN 2900-AE95 

Schedule for Rating DiBabillties; Infectious Diseases, Immune Disorders 

and Nutritional Deficiencies (Systemic Conditions] 

AGENCY; Department of Veterajig Affairs. 

ACTION: Final rule. 

SUMMARY: This document amends that portion of the Department of 

Veterans Affairs (VA) Schedule for Rating Disabilities concerning 

Infectious Diseases, Immune Disorders and NutritionaJ Deficiencies 

(formerly entitled Systemic Conditions). The effect of this action is to 

update this portion of the rating schedule to ensure that it uses current 

medical terminology, unambiguous criteria, and that it reflects medical 

advances that have occurred since the last review. 

EFFECTIVE DATE: Thi^ ampnrtmpnt is f̂ ffertive [Insert date 30 davs alter 

date of publication in the FEDERAL REGISTERl. 

FOR FURTHER INFORMATION CONTACT; CaroU McBrine, M.D.. 

Consultant, Regulations Staff, Compensation and Pension Service, 

Veterans Benefits Administration, Department of Veterans Affairs, 810 

Vermont Ave. NW, Washington DC, 20420, (202) 273-7210. 

SUPPLEMENTARY INFORMATION: As part of the first comprehensive 

review of its Schedule for Rating Disabilities since 1945, VA published in 

the Federal Register of April 30, 1993 (58 FR 26083-87) a proposal to 

amend the portion of the Schedule for Rating Disabilities concerning 
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Systemic Conditions. This document has renamed that portion of the 

rating schedule as Infectious Diseases, Immune Disorders and 

Nutritional Deficiencies. Interested persons were invited to submit 

written comments on or before June 29, 1993. We received comments 

from the Disabled American Veterans and the Paralyzed Veterans of 
America. 

The final rule includes a diagnostic code (DC 63S4) and diagnostic 

criteria (38 CFR 4.88a) for chronic fatigue syndrome. These provisions 

for chronic fatigue syndrome were added to the portion of the rating 

schedule then titled Systemic Conditions by a final rule published in the 

Federal Register of July 19, 1995 (60 FR 37012-13). 

We proposed to reduce or eliminate the convalescence periods for 

several infectious diseases, axid both commenters disagreed with those 

proposals. 

We proposed to change the convalescent periods for Asiatic cholera 

(DC 6300), Bartonellosis (DC 6306), and scrub typhus (DC 6317) from 

six months to three months, noting that when treated in a 

straightforward manner, the active phase of the diseases resolves 

quickly, and need for convalescence is typically much less than six 

months. One commcntcr questioned what "treated in a straightforward 

manner" means. A second commenter felt that a shorter convalescent 

period for Bartonellosis is not Justified because convalescence is slow, 

and gradual normalization of red blood cell mass begins three to six 

weeks after onset of disease. 
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The six-month periods of convalescence for these conditions were 

established prior to the modem antibiotic era, and were appropriate at 

the time. However, with modem therapy, the course of these infectious 

diseases has dramatically improved. Scrub typhus deaths are rare, and 

convalescence is short ( 'Harrison's Principles of Internal Medicine" 760 

(Jean D. Wilson. M.D.. et al., eds., 12th ed. 1991)); with specific therapy, 

rccovciy is prompt and uneventful ('The Merck Manual" 173 I6th ed. 

1992). Similarly, treatment for Asiatic cholera is simple, and the 

condition is self-limited to a few days (Harrison, 632). Bartonellosis 

responds rapidly to antibiotics and the red blood cells stabilize in about 

Six weeks (Harrison, 634). While the characteristic severe anemia that 

occurs in an individual with Bartonellosis may require time after 

treatment to resolve, three months is an adequate period of 

convalescence in the average person. We have therefore adopted the 

proposed provisions, which provide for a three-month convalescent 

evaluation for these conditions. 

The previous schedule called for a 100 percent evaluation for 

leprosy (DC 6302) as active disease and for one year's convalescence. We 

proposed to remove the one-year period of convalescence. One 

commenter said that a convalescent period should be retained because of 

the serious nature of the disease, and another questioned whether there 

is a medical basis for the change. 

On further consideration. VA agrees that a continued 100 percent 

evaluation for convalescence of leprosy is warranted because the disease 
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is debilitating, sometimes extremely so, and a period of convalescence is 

warranted to allow recovery of strength. Accordingly, we have amended 

DC 6302 to continue the 100 percent evaluation indefinitely when the 

disease is no longer active. Further, the fmal rule amends DC 6302 to 

require an examination six months after the date that an examining 

physician has determined the leprosy is inactive. Any change in 

evaluation will be carried out under the provisions of 13.105(e). This will 

assure that a total evaluation will continue long enough to allow recovery 

from the dcbUitatlng effects of the disease, and will also assure that the 

extent of any residual impairment is documented by examination. This 

method of determining the duration of the period of convalesence is 

consistent with the method we have used following treatment of 

malignancies, in previously published rules that revised other sections of 

the rating schedule. 

The previous schedule provided a 100 percent evaluation for 

visceral leishmaniasis (DC 6301) as active disease and for one year s 

convalescence. We proposed to remove the one-year period of 

convalescence. One commenter questioned whether there is any medical 

basis for the- change. Another commenter said that visceral 

leishmaniasis is still a debilitating disease and warrants a reasonable 

convalescent period. 

In view of the frequency of debilitation in visceral leishmaniasis, 

with findings such as hepatosplenomegaly, emaciation, and 

pancytopenia, we have determined that a period of convalescence for DC 

6302 similar to that for leprosy is appropriate. We have added a note to 
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continue the 100 percent evaluation indefinitely when treatment for 

active leishmaniasis has been completed, and to require an examination 

six months after cessation of treatment. Any change in evaluation will be 

carried out under the provisions of § 3.105(e). This will assure that a 

total evaluation will continue long enough to allow recovery from the 

dehiUtating effects of the disease, and will also assure that the extent of 

any residual impairment is documented by examination. 

Another commenter stated that any reduction in the convalescence 
period exceeds th. Congressional mandate that ratings be based upon 
"average impairment." 

VA does not concur. The convalescence periods adopted in this 

change, as discussed above, represent, in our judgment, neither the 

longest nor the shortest periods that any individual patient might require 

for recovery, but the usual or normal periods during which an average 

patient, under normal circumstances, would be expected to recover from 

a specific condition. 

Although the proposed regulation made only editorial changes to 

the evaauation criteria for beriberi. DC 6314. both commenters argued 

that the evaluation criteria at the 30 and 60 percent and 60 and 100 

percent levels for beriberi were nearly Identical and therefore unrealistic. 

We agree and have revised the evaluation criteria for beriberi to 

rencct the different levels of disability with specific clinical symptoms. A 

100 percent evaluation requires congestive heart failure, anasarca, or 
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Wernicke-Korsakoff syndrome. The 60 percent level requires 

cardiomegaly or peripheral neuropathy with footdrop or atrophy of thigh 

or calf muscles. The 30 percent level requires peripheral neuropathy 

with absent knee or ankle jerk and loss of sensation or weakness, 

fatigue, anorexia, dizziness, heaviness and stiffness of legs, headache or 

sleep disturbance. The revised criteria establish clear distinctions 

between the evaluation levels and will allow for more realistic and 

consistent evaluations. 

We proposed to delete the previous evaluation formula for 

filariasis, DC 6305, which provided a 100 percent evaluation for the 

initial infection or severe recurrences, 60 and 30 percent evaluations for 

the chronic form of the disease with beginning permanent deformity or 

while symptomatic, and a zero percent evaluation if the disease subsided 

after a single attack. A second set of evaluation criteria for permanent 

deformities of an extremity or of the genitaHa provided levels of 60 

percent for "severe," 30 percent for "moderate, " and 10 percent for "mild," 

and these evaluations for permanent deformities could be combined 

among themselves to cover multiple involvements. We proposed to 

provide a 100 percent evaluation while the disease is active, and to rate 

the residuals of the disease under the appropriate body system. One 

commenter felt that deleting the formula docs not improve the schedule 

because the peculiarities of the disease require more detailed evaluation 

criteria. 

We do not agree. The previous dual formula, plus the subjectivity 

of criteria such as "mild", may have resulted in inconsistent evaluations. 
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Any time the disease is active, it produces total disability, and thi« is 

reflected in the new criteria. The most equitable and consistent way to 

evaluate chronic residuals such as lymphadenitis or deformities of an 

e^remity or of the genitalia, however, is to use evaluation criteria 

specifically intended for the body system affected. While allowing for the 

broadest possible scope of evaluations, this method will also assurc more 

consistent evaluations because they will be based an more objective 

criteria. 

A commenter from a major national veterans service organization 

felt that the criteria for evaluation of HIV-Related Illness. DC 6351, 

should be based on the 1993 revised classification system issued by the 

Centers for Disease Control (CDC). 

Under the CDC system, the stage of the disease is classified in one 

of three progressive categories. The category is determined by the 

number of T4 cells and the presence or absence of clinical conditions 

associated with HIV infection. Once the condition is classified at a 

particular level, it may progress to a higher category, but it is never 

placed in a lower category, even though the specific complication or 

infection that warranted the classification subsequently resolves. 

Based on this comment, we have revised the evaluation criteria for 

HlV-relatcd illness to provide three evaluation levels, 30-. 60-. and 100-

percent, based on T4 ceU counts and the presence of opportunistic 

illnesses or other cond.ticns associated with HIV infection, in view of the 

severe implications of the disease, a 30-percent level will be assigned for 
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all who arc HIV-positive with a T4 cell count of (200 or more, whether or 

not they have signs, symptoms, or conditions that are attributed to HIV 

infection or are indicative of immunosuppression, as long as they have 

not developed an opportunistic illness. Those with a T4 cell count less 

than 200 are severely immunocompromised and will be evaluated at 60 

percent as long as they have one or more signs, symptoms or conditions 

attributed to HIV infection or indicative of immunosuppression, but have 

not developed an opportunistic illness. Those with a T4 cell count less 

than 200 who have or have had an oppori:unisiic illness (opportunistic 

infection; HIV-related neoplasm such as Kaposi's sarcoma, lymphoma, or 

invasive cen îcal carcinoma; recurrent pneumonia; HlV^rclated 

encephalopathy; or wasting syndrome due to HIV) will be evaluated ai 

100 percent. 

We deleted the former note (1) under DC 6351 because it discussed 

medications, which are no longer part of the criteria. We made editorial 

revisions in the former note (2) (now note (1)) but no substantive 

Changes. Wc added a note (2) listing the HIV-related neoplasms. 

One commenter, noting that there were no zero percent 

evaluations proposed for any conditions other than HIV-Related Illness, 

suggested that we add zero percent evaluations for every diagnostic code 

in this section-

On October 6. 1993. VA revised its regulation addressing the issue 

of zero percent evaluations (38 CFR 4.31) to authorize assignment of a 

percent evaluation for any disability in the rating schedule when 
zero 
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minimum requirements for a compensable evaluation are not met. In 

general, that regulatory provision precludes the need for zero percent 

evaluation criteria. In the course of revising DC 6351. HIV-Related 

Illness, as previously discussed, we deleted the icro-pcrcent evaluation 

criteria. As a result, none of the conditions in this portion of the rating 

schedule have specific criteria for aero percent evaluations. 

The proposed rule, which would require stomatitis, persistent 

diarrhea and symmetrical dermatitis for a 40 percent evaluation for 

pellagra, DC 6315, was substantially unchanged from the previous rule. 

One commenter felt that the requirement of "persistent diarrhea" is too 

stringent. He noted that the term "persistent" is qualitative and 

suggested that it be replaced with a more reasonable, quantifiable 

alternative, but offered no alternate language for us to consider. 

Wc agree in principle and have revised the criteria for both pellagra 

and avitaminosis (DC 6313). which have the same evaluation formula. 

While retaining the five evaluation levels, we have removed the adjectives 

modifying diarrhea in the 40 and 20 percent levels, and deleted the 

requirement for diarrhea at the 10 percent level. Without changing the 

essence of the criteria, this will give the rater clear instruciions as to how 

to evaluate the disability and eliminate qualitative adjectives from the 

evaluation criteria. 

The previous evaluation formula for brucellosis, DC 6316, provided 

a 100 percent evaluation for the active febrile disease with complications 

such as arthritis; 50, 30 and 10 percent evaluations for the chronic form 
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Of the disease; and a Note instructing the rating specialist to rate 

complications separately. We proposed to revise this formula to provide 

a 100 percent evaluation while the disease is active, and to rate the 

residuals of the disease under the appropriate body system. One 

commenter felt that unless the previous evaluation criteria for brucellosis 

arc retained, recurrent febrile undulation cannot be properly evaluated. 

We disagree. The criteria in the previous rating schedule could 

lead to inconsistency in evaluations because arthritis and other 

complications were included as part of a 100 percent evaluation, but 

were also identified in the note as complications to be rated separately. 

By providing clear Instructions to evaluate the active form of the disease 

as totally disabling and to rate residuals under the appropriate body 

system, any ambiguity is removed from this evaluation formula. The 

undulating or intermittent fever form of this disease is rare (Cecil. 

j^^rtbookj2LMe^ 19th edition, p. 1727-8). but. in any event, it would 

be evaluated as the active incapacitating febrile stage and would be 

assigned a 100 percent evaluation. 

We have revised the note proposed under DC 6350 (lupus 

crytl̂ ematosus). to make it more clear that lupus erythematosus is 

evaluated either by combining the evaluations for residuals or by 

evaluating under the DC 6350 criteria, whichever method results in a 

higher evaluation. 

10 
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VA appreciates the comments submitted in response to the 

proposed rule, which is now adopted as a fmal rule with the changes 

noted above. 

The Secretary hereby certifies that this regulatory amendment will 

not have a significant economic impact on a substantial number of small 

entities as they arc defined in the Regulatory Flexibility Act, 5 U.S.C. 

601-612. The reason for this certification is that this amendment would 

not directly affect any small entities. Only VA beneficiaries could be 

directly affected. Therefore, pursuant to 5 U.S.C. 605(b). this 

amendment is exempt from the initial and final regulatory flexibility 

analysis requirements of sections 603 and 604. 

This regulatory action has been reviewed by the Office of 

Management and Budget under Executive Order 12866, Regulatory 

Planning and Review, dated September 30, 1993. 

The Catalog of Federal Domestic Assistance numbers are 64.104 

and 64.109. 

11 
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List of Subjects in 38 CFR Part 4 

Disability benefits, Individuals with disabilities. Pensions, 

Veterans. 

Approved: mrch i , 1996 

sseBrown, Jesse 
Secretary of Veterans Affairs. 

12 
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For the reasons set out in the preamble, 38 CFR part 4 is amended 

as set forth below: 

PART 4-SCHEDULE FOR RATING DlSABILITIEa 

1. The authority citation for part 4 continues to read as follows: 

AUTHORITY: 38 U.S.C. 1155. 

guboart B-Disabilitv Ratines 

2. The undesignated center heading appearing before § 4.88 is 

revised to read as follows: 

INFECTIOUS DISEASES, IMMUNE DISORDERS AND 

NUTRITIONAL DEFICIENCIES 

3. Section 4.88 is removed and that section is reserved. 

4. Section 4.88b, including its heading, is revised to read as 

follows: 

S 4.88b Schedule of ratines—infectious diseases, immune disorders and 

nutritional deficiencies. 

13 
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Rating 

6300 Cholera, Asiatic 

As active disease, and for 3 months convalescence 100 

Thereafter rate residuals such as renal necrosis under the 

appropriate system. 

6301 Visceral Leishmaniasis 

During treatment for active disease • 100 

NOTE: A 100 percent evaluation shall continue beyond the 

cessation of treatment for active disease. Six montha after 

discontinuance of such treatment, the appropriate disability 

rating shall be determined by mandatory VA examination. Any 

change in evaluation based upon that or any subsequent 

examination shall be subject to the provisions of § 3.105(e) of 

this chapter. Rate residuals such as liver damage or 

lymphadenopathy under the appropriate system. 

6302 Leprosy (Hansen's Disease) 

As active disease ^̂ 0 

NOTE: A 100 percent evaluation shall continue beyond the date 

that an examining physician has determined that the 

has become inactive. Six months after the date of inactivity, the 

appropriate disabiUty rating shall be determined by mandatory 

VA examination. Any change in evaluation based upon that or 

14 
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any subsequent examination shall be subject to the provisions 

of § 3.105(e) of this chapter. Rate residuals such as skin 

lesions or peripheral neuropathy under the appropriate system. 

6304 Malaria 

As active disease .100 

NOTE: The diagnosis of malaria depends on the identification of 

the malarial parasites in blood smears. If the veteran served 

an endemic area and presents signs and symptoms compatible 

with malaria, the diagnosis may be based on clinical grounds 

alone. Relapses must be confinned by die presence of malarial 

parasites in blood smears. 

Thereafter rate residuals such as liver or spleen damage under 

the appropriate ^stem. 

6305 Lymphatic Filariasis 

As active disease 
Thereafter rate residuals such as epididymitis or lymphangitis 

under the appropriate system. 

6306 Bartonellosis 
As active disease, and for 3 months convalescence 100 

Thereafter rate residuals such as skin lesions under tiie 

appropriate system. 

15 
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6307 Plague 
. ,. 100 

As active disease 

Thereafter rate residuals such as lymphadenopathy under the 

appropriate system. 

6308 Relapsing Fever 
, .̂ ...100 As acuvc disease 

Thereafter rate residuals such as liver or spleen damage or central 

nervous system involvement under the appropriate system. 

6309 Rheumatic fever 
, ^. 100 

As active disease 

Thereafter rate residuals such as heart damage under the 

appropriate system. 

6310 Syphilis, and other treponemal Infections 

Rate tiie complications of nervous system, vascular system, eyes or 

ears. (See DC 7004, syphilitic heart disease. DC 8013. 

cerebrospinal syphilis. DC 8014. meningovascular syphiUs, DC 

8015, tabes dorsalis, and DC 9301, dementia associated with 

central nervous system syphilis.) 

6311 Tuberculosis, miliary 
. ^ . 100 

As active disease 
Inactive: See S§ 4,88c and 4.89 

6313 Avitaminosis 

X6 
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Marked mental changes, moist dermatitis, inability to retain 

adequate nourishment, eidiaustion. and cachexia 100 

With all of the symptoms listed below, plus mental symptoms and 

impaired bodily vigor 60 

With stomatitis, diarrhea, and symmetrical dermatitis 40 

With stomatitis, or achlorhydria, or diarrhea 20 

Confirmed diagnosis with nonspecific symptoms such as: 

decreased appetite, weight loss, abdominal discomfort, weakness, 

inability to concentrate and irritability 10 

6314 Beriberi 

As active disease: 

With congestive heart failure, anasarca, or Wernicke-Korsakoff 

syndrome 0̂0 

With cardiomegaly. or; with peripheral neuropathy with footdrop or 

atrophy of thigh or calf muscles 60 

With peripheral neuropathy vwith absent knee or ankle jerks and 

loss of sensation, or; with symptoms such as weakness, fatigue, 

anorexia, dizziness, heaviness and stifTncgs of legs, headache or 

sleep disturbance ; 0̂ 

Thereafter rate residuals under the appropriate body system. 
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6315 Pellagra 

Marked mental changes, moist dermatitis, inability to retain 

adequate nourishment, exhaustion, and cachexia 100 

With all of the symptoms listed below, plus mental symptoms and 

impaired bodily vigor • 

With stomatitis, diarrhea, and symmetrical dermatitis 40 

With stomatitis, or achlorhydria, or diarthea 20 

Confirmed diagnosis with nonspecific symptoms such as: 

decreased appetite, weight loss, abdominal discomfort, weakness, 

inability to concentrate and irritability 0̂ 

6316 Brucellosis 
100 

As active disease 

Thereafter rate residuals such as liver or spleen damage or 

meningitis under the appropriate system. 

6317 Typhus, scrub 
As active disease, and for 3 montiis convalescence 100 

Thereafter rate residuals such as spleen damage or skin conditions 

under the appropriate system. 

18 
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6318 Melioidosis 

As active disease 100 

Thereafter rate residuals such as arthritis, lung lesions or 

meningitis under the appropriate system. 

6319 Lyme Disease 

As active disease ..100 

Thereafter rate residuals such as arthritis under the appropriate 

system. 

6320 Parasitic diseases otherwise not specified 

As active disease 100 

Thereafter rate residuals such as spleen or liver damage under the 

appropriate system, 

6350 Lupus erythematosus, systemic (disseminated) 

Not to be combined with ratings under DC 7809 

Acute, with frequent exacerbations, producing severe impairment 

Of health 100 

Exacerbations lasting a week or more, 2 or 3 times per year 60 

Exacerbations once or twice a year or symptomatic during the past 

2 years 10 

19 
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NOTE; Evaluate this condition either by combining the evaluations 

for residueds under the appropriate system, or by evaluating 

DC 6350, whichever method results in a higher evaluation. 

6351 HIV-Rclated Illness 

T4 cell count less than 200 with, or with a history of: 

opportunistic infection; HIV-related neoplasm; recurrent 

pneumonia; HIV-related encephalopathy; or wasting syndrome due 
..100 

to HIV • 

T4 cell count less tiian 200, with one or more signs, symptoms, or 

conditions attributed to Hiv infection or indicative of 

immunosuppression, but without, and without a history of: 

opportunistic infection; HlV-rclaicd neoplasm; recurrent 

pneumonia: HTV-related encephalopathy; or wasting syndrome due 
60 

to HIV 

T4 cell count 200 or more, with or without any signs, symptoms, or 

conditions attributed to HIV infection or indicative of 

immunosuppression, and without a histoiy of: opportunistic 

infection; HIV-related neoplasm; recurrent pneumonia; 

HIV-related encephalopathy; or wasting syndrome due to 
30 

HIV 

NOTE (1); Conditions diagnosed as secondary to HIV infection may 

be rated separately if doing so would result In a higher overall 

20 
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evaluation, but in that case the conditions may not be used to 

support the evaluation assigned under this diagnostic code. 

NOTE (2): HIV-related neoplasms include Kaposi's sarcoma, 

lymphomas, and invasive cervical carcinoma. 

6354 Chronic Fatigue Syndrome (CFS) 

Debilitating fatigue, cognitive impairments (such as inability to 

concentrate, forgetfulness, confusion), or a combination of other 

signs and symptoms: 

Which are nearly constant and so severe as to restrict routine 

daily activities almost completely and which may occasionally 

preclude self-care 0̂0 

Which are nearly constant and restrict routine daily activities to 

less than 50 percent of the pre-illness level, or; which wax and 

wane, resulting in periods of incapacitation of at least six 

weeks total duration per year 0̂ 

Which are nearly constant and restrict routine daily activities to 

SO to 75 percent of the prc-illncss level, or; which wax and 

wane, resulting in periods of incapacitation of at least four but 

less than six weeks total duration per year 

Which are nearly constant and restrict routine daily activities 

by less than 25 percent of the pre-illness level, or; which wax 
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and wane, resulting in periods of incapacitation of at least two 

but less than four weeks total duration per year 20 

Which wax and wane but result in periods of incapacitation of 

at least one but less than two weeks total duration per year, 

or; symptoms controlled by continuous medication 10 

NOTE; For the purpose of evaluating this disability, the 

condition will be considered incapacitating only while li 

requires bed rest and treatment by a physician. 
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lanited States Senate 
COMMnTEE ON THE JUDICIARY 

WASHINGTON, OC 20510-6275 

Febmary 21. 1996 

The Honorable Andrew Fois 
Assistant Attorney General 
Office of Legislative Affairs 
United States Depanment of Justice 
Washington, D C. 

Dear Assistant Attorney General Fois: 

I understand that the Justice Department has decided not to defSmd the constitutionality of 
a provision m the recently-passed Defense Department authorization bill. I would like 
information related to the administration's decision not to defend the requirement in the bill that 
carriers of the H.I.V, vims be discharged from the military. Please provide, me with any Justice 
Department legal opinions relied upon in deciding not to defend the constitutidnality of the 
H.I.V. provision. Also provide me with any guidelines orcriteria that thieiustice Department 
used in reaching this decision. 

Please list all previous instances when the Justice Depadineiit has refused to defend the 
constitutionality of a statute. Please provide the guidelines used by the Justice Departmoit to 
decide when it will defend the constitutionality of a statuta and wliqt il will not. 

Thank you for your assistance in dns matter. If you have |fly (juestions, please contact 
John Yoo, Majority Goaend Cdiliuel, at (202) 224-5225. ^ 

K : 6V 9Z an 96. 
Onin G. Hatch 
Chairman 

OGH: jyy 
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March _ , 1996 

The Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510-6275 

Dear Chairman Hatch: 

In your letter of Febmary 21, 1996, you asked me to answer several questions regarding 
the President's directive that the Department decline to defend section 567 of the National 
Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106. 110 Stat. 186 328-29 
(1996) in the event of a constittitional challenge to that provision in court. Section 567 amends 
10 U S C § 1177 to require the Department of Defense to separate from the armed services 
most members of the anned forces who are HIV-positive. The President instnicted the Secretary 
of Defense and other executive branch officials to implement section 567, but iiirther mstnicted 
the Attorney General not to defend the constittitionality of section 567 m court. 

You have asked me to provide "any Justice Department legal opinions reUed upon in 
deciding not to defend the constittitionality of the H.I.V. provision," as weU as "any guidclmcs 
or criteria that the Justice Department used in reaching this decision. Although the Department 
of Justice oraUy advised the President of the appUcable legal standards to apply m evaluating the 
constitutionaUty of section 567, it did not provide the President any wntten advice. 

After consulting with the Department of Justice, the President asked the Secretary of 
Defense and the Chainnan of the Joint Chiefs of Staff to assess the effect of section 567 on the 
needs and purposes of the anned sen̂ icê . As the President subsequently mdicated in his 
Signing Statement, the Secretary and the Chainnan advised the President that 

die arijitrary discharge of these men and women would be both unwanantcd and 
unwise; that such discharge is unnecessary as a matter of sound miUtary poUcy; 
and that discharging sen̂ ice members deemed fit for duty would waste the 
Government's investment in the training of these people and would be disniptive 
to the miUtary programs in which they play an integral role. 

Statement by the President. 32 Weekly Comp. Pres. Doc. 260. 261 (Feb. 10, 1996) (attached). 

In his Signing Statement, the President stated that he agreed with the assessment of the 
S ^ t ^ ^ Defense and the Chainnan of the Joint Chiefs of SlaffJ Based on that assessment 
the Presid^ppropriately\ "concluded that this discriminatory? provision [section 567]Jfe 
unconstittitional," in tiiat it "Violates equal protection by re<iuii^g the discharge of qi 
service members living withWv who are medically able to/erve. without furthenm 
legitimate governmental purposK" The Presidem further s|4ted that, "Mn accordance with 
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my constitutional determination, the Attorney General will decUne to defend this provision." 
Id.' In addition, the President instructed the SecreUiries of Defense, Veterans Affairs and 
Transportation to implement the Act in a manner that "ensure[s] that these [mvoluntarily 
discharged] service members receive the full benefits to which they are entiUed." Id .̂ 

You also have asked me to Ust "aU previous instances when the Justice Department has 
refused to defend the constitutionaUty of a statute." As far as we are aware, the most 
comprehensive catalogue of such cases is one previously compiled by the Senate Legal Counsel. 
The Senate Legal Counsel Ust, which is attached, indexes 45 communications and memoranda 
between Congress and the Department of Justice covering the years 1975-1993, detailing, inter 
alia, vutually aU mstances in that period in which either the Department has represented that it 
wiU decUne to defend the constitutionality of a statute, or where the executive branch has 
determined that it will not enforce or implement a statute that it beUeves to be unconstitutional '̂ 

As the documents compiled by the Senate Legal Counsel indicate, the Department has 
declared that it wUl decline to defend the constitutionaUty of a statute in a wide variety of 
circumstances. For example, in several of the cases listed by the Senate Legal Counsel, the 
Department defended the constitutionaUty of a statute in district court, but decUned to appeal an 
adverse decision because of dispositive precedent, the risk of producing damaging appeUatc 
precedent, or other litigation considerations. In a smaUer group of cases, sach as those-

^ doccribod in fuutnolL 2, MUjm. the President or the Department of Justice decUned to enforce 

' For another case in which the Department declined to defend the constitutionality of a statute as a direct 
resuh of a Presidential determination that the enactment was unconstitutional, see Letter from Assistant Attorney 
General Stviart M. Gerson to President of the Senate Dan Quayle (Nov. 4, 1992) (Senate Legal Counsel 
document No. 38) (notifying Congress that because President Bush had determined that the "must-carry" 
provisions of the C«ble Television Consumer Protection and Competition Act of 1992 were unconstitutional, the 
Department of Justice could not defend the constitutionality of those provisions in court). See also Drew S, 
Days m. In Search of the Solicitor General's Clients: A Drama with Many Characters. 83 Ky. L . J . 485, 489-
94 (1994-95) (discussing instances in which the President has instructed the Department of Justice to adopt 
certain legal positions). 

^---l-lH-rcccnt^correspondence-postdating-the-'Scnate'-fccgal-eouuseP not! fied the 
President of the Senate and the Speaker of the Hmise (i) that the Department of Justice has HwlVlong^tanding 
policy to decline to enforce the abortion-related spe«^ prohibitions in 18 U.S.C. § 1462 and related sututes 
because"sHch^rohibitions plainly violate the First Amen^ent, and (ii) that, m light of this policy, the \ 
Department will'not enforce the abortion-related speech prohibition m § 1462, as amended by section 50tf(a)(1) 
of the TelecommunicaK&n^ct of 1996, and will not defend tM*CQ^itutionality of that prohibition in tvio 
recently filed district courtc^bs.^See Letters from Attorney GeneiS*»i^^ Reno to President of the Senate 

.Albert Gore, Jr. and Speaker of t h e W ^ e Newt Gingrich (Feb. 9, I996rt<ii3cussing Sanger v. Reno, C|v. No. 
©6-0526 (E.D.N.v. ) , and American Civ^^^CTties Union v. Reno. Civ. No?9^^3 (E.D. Pa.)). This I 
ihotification was based upon, and consistent wilfe^^jsimilar notification to Congres^mde by Attorney Gtbieral 
Ciyilettl In 1981. See Letter from AUomey GeneraT'Tkmjamin K. Civiletti to President^ the Senate Wajjter F . 
Mondale (Jan. 13, 1981) (Senate Legal Counsel documenb«I>Io. 10). 
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or implement a statute in the first instance, and the Department thereafter decUned to defend the 
constitutionaUty of the statute in court.̂  

We are aware of several instances (some of which are reflected in the Senate Legal 
Coimsel's li.st) analogous to the President's decision to enforce, but not defend the 
constittitionaUty of, section 567 of the Act. In these instances, the executive branch enforced 
a stattite m the first instance but the Department of Justice chaUenged, or expUcitly declined to 
defend, the constittitionality of that stattite in court. Such cases mclude the foUowing: 

(a) United States v. Lovett. 328 U.S. 303 (1946). As required by stamte, tiie 
President withheld the salaries of certain federal officials. The SoUcitor General, 
representing the United States as defendant, nonetheless joined those officials in 
arguing to the courts that the statute was an unconstittitional biU of attainder. I4L 
at 306. The Attorney General suggested that Congress employ its own attorney 
to argue in support of the validity of the statute. Congress did so. id,, and the 
Court of Claims and the Supreme Court gave Congress's counsel leave to appear 
as amicus curiae on behaU" of the enactment. The Supreme Court ruled that the 
statute was an unconstitutional biU of attainder. 

(b) INS V. Chadha. 462 U.S. 919 (1983). Pursuant to a provision of the 
Immigration and NationaUty Act, the INS implemented a "one-house veto" of the 
House of Representatives that ordered the INS to overturn its suspension of 
Chadha's deportation. Id at 928. See also Reply Brief of the SoUcitor General 
on Behatf of the INS at 11, 14 (explaining that the INS implemented the law until 
the court of appeals held the law unconstittitional). Nonetheless, when Chadha 
petitioned for review of the INS's deportation order, the INS - represented by 
the SoUcitor General in tlie Supreme Court ~ joined Chadha in arguing that tiie 
one-house veto provision was unconstitutional. 462 U.S. at 928. 939. Senate 
Legal Counsel intervened on behalf of the Senate and the House to defend the 
validity of the stattite. Id at 930 & n.5, 939-40. The Supreme Court invaUdated 
the stattitory one-house "veto" as a violation of the separation of powers. 

(c) Moniaon v. Olson. 487 U.S. 654 (1988). Pursuant to the Ethics in 
Government Act of 1978, the Attorney General requested appointment of an 
independent counsel to investigate possible wrongdoing of a Department official. 
IdL at 666-67. Despite the fact that the Department thus had "implemented the 
Act faitiifuUy while it has been in effect,"" the SoUcitor General nevertheless 
appeared in the Supreme Court on behalf of the United States as amicus curiae 

' In this categoiy, see also, for example, Myers v. United States. 272 U.S. 52 (1926), and Humphrey's 
Executor v. United States. 295 U.S, 602 (1934). 

* Letter from Acting Attorney General Arnold I. Bums to President of the Senate George Bush at 2 (Aug, 
31, 1987) (Senate Legal Counsel document No. 26). 
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to argue, unsuccessfully, that the independent counsel provisions of the Act 
violated the constittitional separation of powers. 

(d) Metro Broadcasting. Inc. v. FCC. 497 U.S. 547 (1990). The FCC had a 
longstanding policy of awarding preferences in licensing to broadcast stations with 
a certain level of minority ownership or participation. After the FCC initiated a 
review of this poUcy, at 559, a statute was enacted forbidding the FCC from 
spending any appropriated funds to examine or change hs minority ownership 
policies, id al 560, 578 & n.29. The FCC "[c]ompl[ied] with this directive": 
it terminated its jxiUcy review and reaffirmed Ucense grants in accord with the 
minority preference policy. I i . at 560. Nonetheless, the Acting Solichor 
General, appearing on behalf of the United States as amicus curiae, argued that, 
insofar as the stattite required the FCC to continue its preference poUcy, it 
worked an unconstitutional denial of equal protection. See Brief for the United 
States as Amicus Curiae Supporting Petitioner in No. 89-453, at 26-27. The 
Acting SoUcitor General authorized tiie FCC to appear before the Court through 
its own attorneys, "in order for the Court to have the benefit of the views of the 
administrative agency involved." IsL at 1 n.2. FCC's counsel, representing the 
Commission as Respondent, urged the Court to uphold the constittitionaUty of the 
FCC poUcy and the statutory enactment. Senate Legal Counsel also appeared on 
behalf of the Senate as amicus curiae to defend the constitutionaUty of the statute. 
The Court held that the statutorily mandated FCC poUcy was constitutional. 

(e) Sunkins v. Moses H. Cone Memorial Hosp.. 323 F.2d 959 (4th Cir. 1963) 
(cn banc), cert, denied. 376 U.S. 938 (1964). A federal statute pennitted the 
Surgeon General to condition federal funding for hospital construction on 
assurance by an applying State that the hospital facilities in question did not 
discriminate on account of race; but the stattite explicitly mstiaicted the Surgeon 
General to make an exception to this requirement where discrimination was 
accompanied by "separate but equal" hospital facUities for aU races. The Surgeon 
General issued a regulation that included such a "separate but equal" exception, 
icL at 961 & n.2 (quoting 42 C.F.R. § 53.112 (I960)), and subsequentiy approved 
federal fundmg to defendant hospitals, which were openly discriminatory, id at 
962-63, 966. In a private action against the hospitals, the Department intervened 
on behalf of the United States and jomed the plaintiffs in a constitutional "attack 
on the congressional Act and the regulation made pursuant thereto." I d at 962. 
The en banc court of appeals held that the stamte and regulation violated the equal 
protection component of the Fifth Amendment's Due Process Clause. Id at 969-
70. 

(f) Gavett v. Alexander. 477 F. Supp. 1035 (D.D.C. 1979). In this case, a 
stattite created a program pursuant to which the Army could sell surplus rifles at 
cost, but only to members of the National Rifle Association. The Army, in 
compliance whh the stamte, denied plaintiff an opporttinity to purchase a rifle at 
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cost because he was not an NRA member. Nonetheless, the Department of 
Justice concluded ~ and informed the court ~ that the NRA membership 
requirement violated the equal protection component of the Fifth Amendment's 
Due Process Clause because the discrimination against non-NRA members "does 
not bear a rational relationship to any legitimate governmental interest and is 
therefore unconstimtional." LL at 1044. The Department reached this conclusion 
on the basis of advice from the Army that the membership requirement "serves 
no vaUd purpose" that was not otherwise met. IdJ The district court afforded 
Congress an opportunity to "file its own defense of the statute should it choose 
to do so," id, but Congress declined this invitation. Id The NRA itself was 
permitted to intervene and defend the statute's constitutionaUty. The district court 
concluded that the statute was subject to strict scnitiny (because it discriminated 
on the basis of the fundamental right of association) and invaUdated the 
enactment. Id at 1044-49. 

(g) League of Women Voters of CaUfomia v. FCC. 489 F. Supp. 517 (CD. 
Cal. 1980). The PubUc Broadcasting Act of 1967, as amended, prohibited 
noncommercial television Ucensees from editoriaUzing or endorsing or opposing 
candidates for pubUc office. The Attorney General concluded that this prohibition 
violated the First Amendment and that reasonable arguments could not be 
advanced to defend the stamte against constitutional chaUenge.* The defendant 
FCC, through the Department of Justice, represented tt) the court that it would 
seek to impose sanctions on a Ucensee who violated the stamte, if only for the 
purposes of "test Utigation," 489 F. Supp. at 519-20; nevertheless, the FCC 
informed the court that it would not defend the statute's constitutionality, id at 
518. Senate Legal Counsel appeared in the case on behalf of tiie Senate as 
amicus curiae, id, and succes.sfully urged the trial court to dismiss the case as 
not ripe for adjudication in Ught of the unlikeUhood that any enforcement action 
would transpire. While appeal of that decision was pending, a successor Attorney 
General reconsidered the Department's previous position and decided that the 
Department could defend the stamte's constitutionaUty.' The court of appeals 
accordingly remanded the ca.se to the district court for consideration of the merits 
of the case, and the Supreme Court ultimately held that the statute violated the 

' See also Letter from Assistant Attorney General Barbara AJlcn Babcock to President of the Senate Walter 
F. Mondale (May 8, 1979) (Senate Legal Counsel document No. 3). 

* See Letter from Attorney General Benjamin R. Civiletti to Senate Legal Cx)\msel Michael Davidson (Oct. 
I I , 1979) (Senate Legal Counsel document No. 6). See also FCC v. League of Women Voters of California. 
468 U.S. 364, 370-71 & n.8 (1984). 

'' Sec Ijettor from Attorney GnnornJ William French Smith to Senate Judiciary Committee Chairman Strom 
Thurmond and Ranking Minority Member Joseph R. Biden, Jr. (Apr. 6, 1981) (Senate Legal Counsel document 
No. 12) (reprinted as The Attorney General's Duty to Defend the Constitutionality of Statutes, 5 Op. O.L.C. 25 
(1981)). 



First Amendment. FCC v. League of Women Voters of CaUfomia. 468 U.S. 364 
(1984). 

It also is worth noting several other cases in which the Department of Justice argued against the 
constimtionaUty of a stattite in court, cither where there was no occasion for the executive 
branch to enforce or unplement the statute prior to Utigation, or where the stamte did not 
provide for any executive branch implementation.* 

FinaUy, you have asked me to provide "the guideUnes used by the Justice Department 
to decide when it will defend the constimtionaUty of a stamte and when it wiU not." Thcrc-cxist->. 

ifs that thf Att/:>ri»i>Y,<rifttww»u,i~«iiA,.gfUiflitCTr̂  
^ I Ttffii l.ilt tonniilt in-mnkinp niwrJi drriiinn', As indicated by the cases on the Senate Legal ^ 

^ Counsel's Ust, including those discussed above, different cases can raise very different issues 
with respect to stamtes of doubtful constimtional vaUdity; accordingly, there are a variety of 
factors that bear on whether the Department wiU defend the constimtionaUty of a sUitute.' 

« See, e.p.. Buckley v. Valeo. 424 U.S, 1 (1976) (Attorney General and Solicitor General, though 
representing the Attorney General and FEC in defending constitutionality of most parts of the Federal Election 
Campaign Act of 1971, also appeared for defendant Attorney General and for the United States as amicus curiae 
in declaratory judgment action, arguing against the constitutionality of the appointment of FEC members by 
members of Congress); In re Benny. 44 B.R. 581 (N.D. Cal. 1984), af£d, 812 F.2d 1133 (9th Cir. 1987) 
(Department represented United States as mtervenor in arguing that statute violated Appointuientsi Clause by 
permittmg Congress to appomt to new judgeships bankruptcy judges whose terms already had expired) (see 
Senate Legal Counsel document No, 15); Svnar v. United States. 626 F. Supp. 1374, 1379 (D.D.C), affd sub 
nom. Bowsher v. Svnar. 478 U.S. 714 (1986) (Department of Justice appeared on behalf of defendant United 
States in declaratory judgment action to argue against the constitutionality of Gramm-Rudman-Hollings Act 
provision that gave Comptroller General a role in exercising executive functions under the Act) (see Senate 
Legal Counsel document No. 23); Hachin êr v. Metropolitan Washington Airports Auth.. 845 F. Supp. 902, 
904 (D.D.C), affM, 36 F.3d 97 (D.C. Cir. 1994), cert, denied. 115 S. Ct. 934 (1995) (Department of Justice 
appeared on behalf of United States as intervenor to argue that statute providing certain powers to Airport 
Authority violated separation of powers) (see Senate Legal Counsel document No. 37). 

' From time to time, various Attorneys General, Solicitora General, and Assistant Attorneys General have 
attempted to articulate the various factors and rules of thumb that they consider in deciding whether to defend 
the constitutionality of statutes. See, e.g.. Representation of Congress and Congressional Interests in Court: 
Hearings Before Uie Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary, 94th Cong., 2d 
Sess. 9-10 (1975) (Statement of Assistant Attorney General Rex Lee) (Senate Legal Counsel document No. 1); 
Memorandum from Assistant Attorney General John M. Harmon to Assistant Attorney General Barbara A. 
Babcock and Deputy Assistant Attorney General James P. Turner, re: SexMion 208 - Applicable Standards tor 
Determining Whether or Not to Defend the Constitutionality of a Congressional Enactment (Feb. 2, 1978) 
(Senate Legal Counsel document No. 2); The Attorney General's Duty to Defend and Enforce Constitutionally 
Objectionable Legislation, 4A Op. O . L . C . 55 (1980) (Letter from Attorney General Benjamin R . Civiletti to the 
Chairman of the Senate Subcommittee on Limitations of Contracted and Delegated Authority). The most recent 
example is an article by the current Solicitor General: Days, In Search of the Solicitor General's Clients. su£ra 
note 1, 83 Ky. L.J. at 499-503. 
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I hope you fmd this letter helpful. Please let me know if I can be of further assisUince, 

Sincerely, 

Andi"ew Fois 
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