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10 § 1073 

meaning given sudi term in section 1072(4) of 
title 10, United States Code [aedian 1072(4) of 
this liUe] (as added by section 701(b)). 

"(3) The term 'covered benefidary' has the 
meaning given such term in section 1072(6) of 

ARMED FORCES 

dtle 10, United States 0>de [section 1072(6) of 
this title] (as added by section TOKb)).* 

Legislative History 
For legislative history and purpose of Pub.L. 

9»-6&7, see 1984 U.S. Ckxie Cong, and Adm. 
News, p. 4831. 

CODE OF FEDERAL REGULATIONS 
Eligibility for medical and dental care at— Implemeotation of Civilian Health and Medl-

Ovilian fadHties, see 32 CFR 732.1 et seq. cal Program of Uniformed Services, see 82 CFR 
Naval tsdlitles, see 32 CFR 728.1 et seq. 199.1 et seq. 

§ 1074.. Medical and dental care for member* and certain former members 

(a) Under joint regulations to be prescribed by the administering Secretaries, a 
member of a uniformed service who is on active duty is entitled to medical and dental 
care in any facility of any uniformed service. . • • < 

• (b) Under-joint regulations to be prescribed by the administering Secretaries, a: 
member'or former member of a'Uniformed service who is entitled to retired or retainer 
pay, or equivalent pay may, upon request, be given medical and dental care in aiiy 
facility of any uniformed service, subject to the availability of space and facilities and the 
capabilities of the medical and dental staif. The administering SecKtaries may, with 
the agreement of the Secretary of Veterans Affairs, provide care to persons covered by 
this subsection in facilities operated by the Secretary of Veterans Affairs and deter­
mined by him to be available for this purpose on a reimbursable basis at rates approved 
by the President 

(c) Funds appropriated to a military department may be used to provide medical and 
dental care to persons entitled to such care by law or regulations, including the provision 
of such care (other than elective private treatment) in private facilities for members of 
the armed forces. If a private facility or health care provider providing care under this 
subsection is a health care provider under the Civilian Health and Medical Program of 
the Uniformed Services, the Secretary of Defense, after consultation with the other 
administering Secretaries, may by regulation require the private facility or health care 
provider to provide such care in accordance with the same payment rules (subject to any 
modifications considered appropriate by the Secretary) as apply under that program. 

(As amended PubX. 98-526, Title XIV, S 1401(eXl), Oct 19, 1984, 98 StaL 2616; Pub.L. 98-667, 
S 19(3), Oct 3D, 1984,98 Stat 2869; Pub.L. 101-189, Div. A, Tide VII, { 729, TlUe XVI, t 1621(aX2) 
Nov. 29,1989,103 Stat 1481,1603; Pub.L. 101-610, Div. A, TiUe XIV, § 1484(1X1), Nov. 6.1990.104 
Stat 1718.) ^ ' • 

HISTORICAL AND STATUTORY NOTES 
Prior Provisions 

Provisions similar to subsec (c) of this section 
were contained in Pub.L. 98-21% Title VII, 
S 736 in part, Dec 8,1983, 97 Stat 1444 (set out 
as a section 138 note), prior to deletion of the 
provisions from section 7S6, effective Oct 1, 
1986, by sections 1403(aX2X 1404 of Pub.L. 
98-626. 

by regulation require the private facility or 
health care provider to provide such care in 
accordance with the same payment rules (sub­
ject to any modifications considered appropriate 
by the Secretary) as apply under that program. 

1990 Amendment 
Subset (b). Pub.L. 101-610 substituted "Sec­

retary of Veterans Affairs' for "Administrator". 

1989 Amendment 
Subsec (b). Pub.L. 101-189, { I621(aX2), 

substituted "Secretary of Veterans Affairs" for 
"Administrator of Veterans' AffUrs* wherever 
appearing. 

Subsec (c). Pub.L. 101-189, } 729, added 
provision that if a private tttOUy or health care 
provider providing care under this subsection is 
a health provider under the Civilian Health 

Medical Program of the Unifonned Senrie-
es, the Secretaiy of Defense, alter consultation 
with the other administering Secretaries, may 

1984 Amendments 
Subsec (a). Pub.L. 98-667, t 19(3) substitut­

ed reference to administering Secretaries, for 
reference to Secretary of Defense and Secretary 
of Health and Human Services. 

Subsec (b). Pub.L. 98-667, { 19(8) substitut­
ed references to the administering Secretaries, 
for references to the Secretary of Defense and 
the Secretary of Health and Human Services. 

Subsec (e). Pub.L. 98-626, { 1401(eKl). add­
ed subsec (c). 

Eerccthre Date of 1984 Amendment 
Amendment by Pub.L. 98-626, effective Oct 

1, 1986, see section 1404 of Pub.L. 98-S26, set 
out as a note under section > of this title. 

Persian Gulf War V u' Health Status 
For provisions establishing the Persian Gulf 

War Veterans Health Registiy, relating to 
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health examinations and counseling for veterans 
eligible for inchision in certain health-related 
registries, expansion of ooverags ,of the Persian 
Qulf Registiy estabUshad under section 734 of 
Pub.L. 102-190 (set out as a note under thia 
•ectionX provisions requiring a study by the 
Office of Technology Assessment of the Persian 
GaU Registiy and the Perrian GuU War Veteî  
ans Health Registiy , provisions relating to an 
agreement with the National Academy of Sci­
ences for review of health consequences of ser­
vice during the Persian Gulf War, and coordina­
tion of government activities on health-related 
research on the Persian Gulf War, see Pub.L. 
102-686, Titie VU, H 701 to 708, Nov. 4, 1992, 
106 Stat 4976 to 4980, set out as a note under 
section 627 of Titie 88, Veterans' BenefiU. 

Mental Health Evaluations of Members of 
Armed Forces 
Pub.L. 102-484. Div. A, Titie V, } 646(a)-(h), 

Oct 23, 1992, 106 Stat 2416, provided for regu­
lations for outpatient and inpatient evaluations, 
tighta of members of the armed forces, proce­
dures for emergency or invdnntaiy inpatient 
evaluations, proMbiUon against the use of refer­
rals to retaliate against wfaisUeblowers, and for 
a report describing the preparation at the regu­
lations. 

Study on Risk-Sharing Contracta for Health 
Care 
Pub.L. 102-484, Div. A, 'Htie VU, t 726, Oct 

23, 1992, 106 Stat 2440, provided that: 
"(a) Study.—Not later Uian 18 months after 

tiie date of the enactment of this Act [Oct 23, 
1992L the Secretary of Defense, in consultation 
with the Secretary of Health and Human Servic­
es, shall carry out a study of the feasibility and 
advisability of entering into risk-sharing con­
tracta with eligible organizations described in 
section 1876(b) of Uie Social Security Act (42 
U.&C. 1396mm(b) [section lS96mm(b) of Titie 
42, The PubUc H^th and Welfare]) to Aunish 
health care services to persons entitled to health 
care in a facility of a uniformed service under 
section 1074(b) or 1076(b) of title 10, United 
States Ck>de [subsec (b) of this section or sec­
tion 1076(b) of this titie]. 

"(b) Plan^lir tiia Secretary of Defense de­
termines as a result of the study required by 
subsection (a) that entry into risk-sharing con­
tracta is feasible and advisable, the Seoetary 
shall develop a plan for the entry into such 
contracta in acconlanoe with the Secretary's de­
terminations under the study. 

"(e) Report.—Hie Secretary of Defense shall 
submit to Congress a report describing the re-
sulta of the study and containing any plan devel­
oped under subsection (b) 'to enter into risk-
sharing contracta." 

Bcgistiy of Members of the Armed Foicea 
Exposed to Fumes of Burning MI in Con-
neeUon with OperatioD Desert Storm 
Pub.L. 102-190, Div. A, Title VII, t 784, Dae. 

6. 1991. 106 Stat 1411, as amended Pub.L. 
Title VII, t 704, Nov. 4, 1998, StaL 

4977, provided that 
"(a) Establishment of Eegistiy^'nie See-

of Defense estabUsb and m«itit̂ n a 
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special record Qn thia section referred to as the 
'RegistiyO relating to the following memben of 
the Anned Forces: 

"(1) Memben who, aa datannlned by the 
SecrMaiy, were expoeed to the IWes of bom-
ing oil in the Opeiaticn Desert Storm theater 
of operations during the Persian GuU oonfUet 

"(2) Any other members who served In the 
Operation Desert Stonn theater of q)eraUons 
during the Persian Gulf conflict 
"(b) Contenta of Registiy^l) The Regis­

try shall indude— 
"(A) with respect to each class of members 

referred to in Mcfa of paragraphs (1) and (2) 
of subsection (a)— 

"(U a list containing each such mem­
ber's name and other relevant IdentUlylng 
information with respect to the member; 
and 

"(U) ta tiie extent that data are available 
and inefaision of the data Is feaslbK • de­
scription of the drenmstaneea of the mem-
bet's soviee during the Paratan Golf con­
flict, including the locations in the Opera­
tion Desert Storm theater of operatioas in 
whidi such service occurred and the atmo­
spheric and other environmental drenm-
stanoes In such bcations at the time of audi 
service; and 
"(B) with respect to the members referred 

to in subeeeUon (aXD, a description of the 
dreumstanees of each eqwaure of each such 
member to the fbmes of burning oO as de­
scribed in such subsection (aXlX indudlng Uie 
length of time of the exposure. 
"(2) The Secretary shall establish the Regis­

try with the advice <k an independent sdentlflc 
organization. 

"(c) Reporting requirement relating to ex­
posure studies.—The Secretary shall submit to 
Congress eadi year, at or about the time that 
the President's budget is submitted that year 
under section 1106 of tiUe 31, United States 
Code [section 1106 of Titie 31, Money and Fi-
nance][ a report regarding— 

"(1) the resulta of all on-going studies on 
the members referred to In subsection (aXD 
to determine the health consequences (indwt-
ing any short- or long-term consequences) of 
the exposure of such members to the Amtes of 
burning oO; and 

"(2) the need for additional studies relating 
to the exposure of such members to sudi 
fumes. 
"(d) Medical examination.—Upon the re­

quest of any member listed In the Registry 
pursuant to subsection (aXl), the Secretaiy of 
the military department concerned shidl, if med­
ically appropriate, fbmish a pulmonary ftmeUon 
euralnatton and chest x-ray to audi person. 

"(e) Effeetive data^The Seoretaiy shall es­
tablish Uis Registry not later than 180 di^i 
after the data of the enactment of this Act [Dae. 
6, 1991]. 

"(0 Deflnitlona.—For purposes of this a«e-
ttoo: 

"(1) Ills tana 'Oparation 1 
hu the maanhig ghren in saetkm 
3(1) of the Paralaa Oolf Coafflet Supplemental 
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1^ 

AnthoiizsUon Personnel i Act of 
1991 (PubUe Law 102-26; 106 Stat 77; 10 
V£.C. 101 note) [set out as a note under 
section 101 of this titie]. 

"(2) The term Teraian (̂ ulf conflict' has 
the meaning given such term in section 8(8) of 
such Act [set out as a note under section 101 
of tills titte].' 

Advisory Conunittcc on Mental Health Evalu­
ation Protections 
Pub.L. 101-610, Div. A, 'Htie V, t 664, Nov. 6, 

1990, 104 Stat 1667, as smended Pub.L. 
102-484, Div. A "Htle V, { 646(]), Oct 23, 1992, 
106 Stat 2419, provided ttiab 

"(a) Bcqnircmcnt^Not later than 60 days 
alter the date of the enactment of this Act [Nov. 
6,19901 the Secretaiy of Defense shall establish 
an advisory committee to carry out the functions 
desaibed in subsection (d). 

"(b) Membership^The advisory committee 
shall indude not fewer than 12 members, Indud­
lng the following: 

"(1) lliree board-certified paychiatrista 
who are officers of the Armed Forces, one of 
whom shall be an officer in the Medical Corps 
of the Army, one of whom shall be an officer 
In the Medlul Corps of the Navy, and one of 
whom shall be an officer in the Air Force 
designated as a medical officer.. 

"(2) One board-certified psyehiatiist who is 
a dvilian not employed by the Department of 
Defense, with eiqiertise in procedures for the 
psydiiatric commitment ot dvilian adults. 

"(3) Three cUnieal psychologista who are 
officers of the Armed Forces and who have 
been awarded a diploma as a Diplomate in 
Psychology by the American Board of Profes­
sional Psychology, one of whom shall be an 
officer in the Medical Service Corps of the 
Army, one of whom shall be an officer in the 

. Medical Service Corps of the Navy, and one of 
[ whom shall be an officer in the Ah" Force who 
is designated as a biomedical sdences officer. 

"(4) One clinical peychologist who ia a dvil­
ian not employed 1̂  the Department of De­
fense and who has been awarded a diploma as 

.a Dipkmiato in Psychology by the American 
Brard of Professional Psychology. 

"(6) Three Judge advocates, one each from 
the Army, the Navy, and the Air Force, with 
expertise in pretrial restraint and other proce­
dures assodated with the mental health evalu­
ation of Individuals subject to the Uniform 
Code of Military Justice. 

"(6) An attorney who is a dvilian not em-
.'iiloyed by the Department of Defense, with 
eiqpertlse in legal procedures assodated with 
the psychiatric eanmitment of dvilian adulta. 

"(7) Such other dvilian offldals (employed 
by the Department of Deftase or otherwise 
employed) and members of the Armed Forces 
aa the Secretary considers appropriate. 
"(e) Chairman^'hie Secretary of Defense 

shall appoint a chairman of the advisory commit­
tee from among the'members of the committee. 

"(d) Functiona.—(1) The advisory commits 
tee shall develop and recommend to the Secre­
tary regulations on procedural protections that 

1 be afforded to any member of the / 
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Forces who is referred by a commanding officer 
for a mental health evaluation by a mental 
health professional. "Hie recommended regula­
tions shall apply uniformly throughout the De­
partment Defense and shall indude appropri­
ate procedural protections according to whether 
the evaluations are to be carried out on an 
outpatient or inpatient basis and whether, based 
on the resulta of the evaluation, the member is 
to be bivoluntatily hospitalized in a mental 
health tieabnent fsdUty. In developing the reg­
ulations with respect to procedural protections 
for evahiations conducted on an inp^ent basis, 
the committee shall take into account any guide­
lines regarding psychiatric hospitalization of 
adulta prepared by professional dvilian mental 
health organizations. 

"(2)(A) The regulations developed under 
paragraph (1) shall indude both of the following: 

"(i) A prohibition on the inappropriate re­
ferral for a mental health eraluation of a 
member of the Armed Forces as a reprisal 
against the member for making or preparing 
to make a oonununicaUon described in subpar­
agraph (B). 

"(ii) Procedurid protections to be afforded 
to a member who is referred for a mental 
health evaluation following a communication 
described in subparagraph (B). Such protec­
tions shall provide the member with an appro­
priate opportunity to allow for a timely, 
prompt diallenge to the referral. 
"(B) A communication referred to in subpsiv 

agraph (A) is a lawful communication by s mem­
ber of the Armed Forces of the type described 
in section 1034(cX2) of titie 10, United States 
Code [section 1034(c)(2) of tiiis tiUe], except 
that for purposes of this section, such a commu­
nication shall indude a communication to any 
appropriate authorî  in the diain of command 
of the member (as defined by the Secretaiy of 
Defense in regulations under subsection (g)X 

"(e) Definitions.—In this section: 
"(1) Ihe term "mental health evaluation' 

means a psychiatric examination or evalua­
tion, a psychological examination or evalua­
tion, an examination for psychiatric or psycho­
logical fitness for duty, or any other means of 
assessing a member's state of mental health. 

"(2) l^e term "mental health professional' 
means a psychiatrist a psychologist > person 
with a master's degree in social work, or any 
other Individual who condueta mental health 
evaluations for the Department of Defense. 
"(f) Report(l)—Not later than six monttis 

after the date of the enactment of this Act [Nov. 
6, 1990], the advisory committee shall submit to 
the Secretary of Defense a report containing the 
recommended regulations and such other Infor­
mation aa the etmunittee considers appropriate. 

"(2) Not later tiian 80 days after receipt of 
the report under paragraph (1), the Secretaiy of 
Defense shall sî mit to the Committees on 
Aimed Services of the Senate and House of 
Representatives the report of the advisory com­
mittee, along with such sddltional oommenta and 
recommendations by the Secretaiy as the Secre­
taiy considers appropriate. 

["(g) Repealed. Pub.L. 484, Div. A, Ti­
tie V, t 646(]), Oct 23, ] 106 Stat 2419] 
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"(h) Tomination of committee.-The advi­
sory cmnmittfe shall terminate on the date on 
which the Seavtary prescribes regulations un­
der subsection (g)." 

Two-Year Prohibition on Fee for Outpatient 
Care at Military Medical Treatment Fadli-
tles 

Pub.L. 101-189, Div. A, "nUe VII, S 721, Nov. 
29, 1989,103 Stat 1477, provided that "During 
fiscal years 1990 and 1991, the Secretaiy of 
Defense may not impose a diarge for the receipt 
of outpatient mediĉ  or dental care at a mHitaiy 
medi^ treatment fadhty." 

Pub.L. 100-180, Div. A, Utie VII, 5 722, Dec 
4, 1987, 101 Stat 1116, provided that "During 
fiscal years 1988 and 1989, the Secretaiy of 
Defense may not impose a fee for the receipt of 
outpatient medical or dental care at a military 
medical treatment facility." 

Restriction on Use of Information Obtained 
During Certain Epidcmiologic-Assessment 
Interviews 
Pub.L. 9̂ -661, Div. A. Titie VII, i 705(c), 

Nov. 14, 1986, 100 Stat 3904 provided tiiat 
"(1) Information obtained by the Department 

of Defense during or as a result of an epidemio-
logic-assessment biterview with a serum-podttve 
member of the Armed Forces may not be used 
to support any adverse personnel action against 
the member 

"(2) For purposes of paragraph (1): 
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"(A) The term 'epidemiologic-sssessment 
interview' means questioning of a serum-posi­
tive member of the Armed Forces for pur­
poses of medical treatment or counseling or 
for epidemiologic or statistical purposes. 

"(B) The term 'serum-positive member of 
the Armed Forces' means a member of the 
Amed Forces Mio has been identified as 
having been exposed to a virus associated with 
the acquired immune defidency syndrome. 

"(C) llie term 'adverse personnel action' 
indudes— 

"(i) a court-martial; 
"(ii) non-judidal punishment 
"(iii) involuntary separation (other than 

for medical reasons); 
"(iv) administrative or punitive reduction 

in grade; 
"(v) denial of promotion; 
"(vi) an unfavorable entry in a personnel 

record; 
"(vii) a bar to reenlistment; and 
"(viii) any other action considered by 

the Secretary concerned to be an adverse 
personnd action." 

Legislative History 
For legislative history and purpose of Pub.L. 

98-626, see 1984 U.S. Code 0>ng. and Adm. 
News, p. 4174. See, also, PuKL. g8-6CT, 1984 
U.S. Code Cong, and Adm. News, p. 4831; 
Pub.L. 101-189, 1989 U.S.Code 0>ng. and Adm. 
News, p. 838; Pub. L. 101-610, 1990 U.S. Code 
Cong, and Adm. News, p. 2931. 

CODE OF FEDERAL REGULATIONS 
Implementation of (SviUan Health and Medi­

cal Program of Unifonned Services, see 82 CFR 
190.1 et seq. 

NOTES OF 
3. Persons entitled to care 

Commissioned officer of pubHc health service 
couU not sue Government for service-connected 
injuries arising tnm elective surgery; plaintiff 
was enUUed to free medical care at mUitary and 
public health service facilities and to disability 
payments. Scheppan v. U.S., C.A.4 (Va.) 1987, 
810 F.2d 461. 

Insured, who was veteran, but not military 
retiree, did not have right to tna medical care 
at Veteran's Administration hospital for nonser-
vice-connected injury. U.S. v. Dsiryland Ins. 
Co., N.D.Oa.1986, 644 F.Supp. 702. 

Reservist who had been Involuntarily released 
tnta active duty within two years of becoming 
eligible for retirement pay was not enUUed to 
compensation for medical bills incurred after 
date of his constructive release fhmi active iaty. 
Uhnet V. U.8., 1089, 17 CLCt 679, afflnned 936 
F.Sd280. 

T. United SUtcs aa thlrd̂ party benefidary 
Under Hiaslsaipid law, United States was 

thlrd-psrfy benefldaiy of boating and automo-

DECISIONS 
bile poUdes issued to various memben of mill-
taiy, such that it was entitied to reimbursement 
fh>m Insurer for value of medical care provided 
to members pursuant to statutory obligations; 
Insurer was obligated to pay costa of reasonable 
medical services, whether such costa were borne 
personally by insured or directly by medical 
care provider. U.S. v. State Farm Mut Auto. 
Ins. Co., CJLe (Miss.) 1991, 936 F.2d 206. 

United States was third-party benefldaiy of 
boating and automobile polides Issued to various 
active duty and retired members of milltaiy, 
such that it was entitied to reimbursement from 
insurer for reasonable value of medical care it 
provided to members, pursuant to ita statotory 
obligation, after members were invohed in acd-
denta covered by polides; absent showing that 
lesser premium was charged for servicemen and 
their dependents, failure to reimburse Omera-
ment for reasonable medical services would con­
stitute wlndfUl to insurer. U.S. v. State Farm 
Mut Auto. Ins. Co., 8.DJIIias.l989, 717 TSapp-
1207, affirmed 936 F.2d 206. 

t 1074a. Medical and dental care: memben on duty other than active duty for a' 
period of more than 30 days 

(a) Under joint regulations prescribed by the administering Secretaries, the following 
s are entitled to the its described in subsection (b): 

347 
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(1) Each m« JT of a uniformed service who incurs or aggravates an ii\Jury, 
illness, or disease in the line of duty while iperforming— 

(A) active duty for a period of 30 days or less; or 
(B) inacUve-duty training. 

(2) Each member of a uniformed service who incurs or aggravates an injury, 
illness, or disease while traveling directly to or from the place at which that member 
is to perform or has performed— 

(A) active duty for a period of 30 days or less; or 
(B) inactive-duty training. 

(b) A person described in subsection (a) is entitled to— 

(1) the medical and dental care appropriate for the treatment of the injury, 
, illness, or disease of that person until the resulting disability cannot be materially 

improved by further, hospitalization or treatment; and 
(2) subsistence during hospitalization. ' 

(c) A member is not entitled to benefits under this section if the injury, illness, or 
disease, or aggravation of an injury, illness, or disease described in subsection (a)(2), is 
the result of the gross negligence or misconduct of the member. 

(Added Pub.L. 98-94, 'HUe X. { 1012(aKl), Sept 24, 1983, 97 Stat 666, and amended Pub.L. 98-626, 
Titie VI. g 631(8X1), Oct 19,1984, 98 Stat 2642; Pub.L. 98-667, S 19(4), Oct 30,1984, 98 Stat 2869-
Pnb.L. 99-146, Titie XIII, 9 1303(aX7), Nov. 8, 1986, 99 Stat 739; Pub.L. 99-661, Div. A, Titie VI. 
} 604(aXl), Nov. 14, 1986, 100 Stat 3874.) 

HISTORICAL AND STATUTORY NOTES 
1986 Amendment 

Pub.L. 99-661 amended section generally sub­
stituting "active duty for a period of more than 
30 days" for "active duty; injuries, diseases and 
illnesses inddent to duty" in section catdiline 
and new text 

1985 Amendment 
Subsec (a). Pub.L. 99-146, i 1303(aX7), sub-

stitoted reference to the administering Secre­
taries, for references to Secretaries of Defense, 
Transportation, and Health and Human Servic­
es. 

1984 Amendmenta 
Cstchline. Pub.L. 98-626, S 631(a)(1), substi-

toted "Medical and dental care: members on 
duty other than active duty; injuries, diseases 
and illnesses incident to duty" for "Medical and 
dental care for members of the uniformed ser­
vices for injuries incurred or aggravated wiiile 
traveling to and tma Inactive duty training". 

Subsec (a). Pub.L. 98-667, i 19(4) substitut­
ed reference to administering Secretaries, for 
reference to Secretary of Defense and Secretary 
of Health and Human Services. 

Pub.L. 98-626, { 631(sXl), autiiorized Uie 
Secretaiy of Transportation to partidpate in 
issuance of Joint regulations, added pars. (1) to 
(3), and ineoiporated existing provisions in text 
designated par. (4). 

Subsec (b). Pub.L. 98-626, i 631(aXl), in­
cluded treatment of diseases or illnesses. 

Effective Date of 1986 Amendment 
Sw t̂ion 604(g) of Pub.L. 99-661 provided Uiat 

The amendmenta made by this section [amend­

ing sections 1074a, 1076, 1086, 1204-1206, 1476, 
1476, 1481, 8723, and 8723 of tills titie and 
sections 204 and 206 of TiUe 37, Pay and ABow-
ances of the Unifonned Services and repealing 
sections 3687, 3721, 3722, 6148, 8687, 8721, and 
8722 of Uiis tiUe and sections 318-321 of nUe 
32, National Guard] shall apply with respect to 
persons who, after the date of enactment of this 
Act [Nov. 14, 1986], Incur or aggravate an inju­
ry, iOnesa, or disease or die." 

Effective Date of 1984 Amendment 
Section 631(c) of Pub.L. 98-626 provided Uiat 

""Die amendmenta made by this section [amend­
ing this section and repealing section 6148(d) of 
this titie] shall apply only with respect to ii\ju-
ries incurred or aggravated and diseases or 
iUnesses contracted or aggravated after Septem­
ber SO, 1984." 

Effective Date 
Section 1012(c) of Pub.L. 98-94 provided tiiat 

"^e amendmenta made by subsections (a) and 
(b) [enacting this section and section 204(j) of 
Titie 37, Pay and Allowances of Uie Uniformed 
Services] shall apply only in cases of injuries 
incurred or sggravated on or after the date of 
the enactment of this Act [Sept. 24, 1983]." 

Legislative Histoiy 
For legislative histoiy and purpose of Pub.L. 

98-94, see 1983 U.S. 0>de Cong, and Adm. 
News, p. 1081. See, alao, Pub.L. 98-626, 1984 
U.S. Code Cong, and Adm. News, p. 4174; 
Pub.L. 98-667, 1984 VS. Code Cong, and Adm. 
News, p. 4831; Pub.L. 99-146, 1986 U.a Cods 
Cong, and Adm. News, p. 472; Pub.L. 99-661, 
1986 UJS. Coda Cong, and Adm. News, p. 6418. 

9 1074b. Transitional medical and dental care: members on active duty in 
support of contingency operations • 

(a) B care provided.—A ber of the ai forces described in subsection 
(b), and the dependents of the member, shall be entiUed to recehre 1 i i care described 
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in subsection (c) upon the release of the member fh)m active duty in support of a 
contmgency operation until the earUer of— support oi a 

(1) 30 days after the date of the release of the member from acUve duty, or 
the date on which the member and the dependents of the member'are 

covered by a health plan sponsored by an employer memoer are 

. „ h ^ ^ i ' ' ^ ' ' ^ " " ' " ' ' * * ' L ' ' ' * 1 " ' ^ ~ ' ^ " ^ ^ ^ °^ «™ed forces referred to in subsection (a) is a member who— 

i f ".'"^'"' '^r °^ * component and is called or ordered to actwe duty in 
support of a contmgency operation; ' 

(2) is involuntarily retained on active duty under section 673c of this title in 
support of a contingency operation; or 

(3) voluntarily agrees to remain on acUve duty for a period of less than one vear 
. in support of a contmgency operation. 

(c) Health care described.-The health care referred to in subsection (a) i s -

(1) medical and dental care available under section 1076 of this tiUe in the same 

thTsMU^n '^Sd*^ ^ ^ ' ' ^ " ^ " dependent described in subsection (a)(2) of 

• f .P^ health benefits contracted for under the authority of section 1079(a) of this 

' Uiat ^ t f o n " ' ^ ""^ conditions as apply to persons covered under 

(Added Pub.L. 102-190, Div. A. TiUe VI, } 640(a)(2), Dec 5, 1991, 106 Stat 1386.) 

Prior Provisions 

A prior section 1074b, added Pub.L. 98-626 
•nUe XIV, S 1401(a)(2)(A), Od. 19,1984, 98 Stat 
2616, was renumbered section 1074c 

HISTORICAL AND STATUTORY NOTES 

Legislative History 
For legislative histoiy and purpose of Pub L 

102-190, see 1991 U.S. Code Cong, and Adm. 
News, p. 918. 

S 1074c Medical care: authority to provide a wig 
A person entiUed to medical care under this chapter who has alopecia r^sultinir from 

the treatment of a malignant disease may be furnished a wig if the person Iwis not 
previously been furnished one at the expense of the United States. 

^ ' ' r ' l ^ ^ q i . ^ ^ i ^ ^ f , ^ ' i "<»(«>«>(A). Oct 19,1984. 98 Stat 2616; 5 1074b, renumbered 
Pub.L. 102-190, Div. A, TiUe VI, S 640(aXl), Dec 6, 1991, 106 Stat 1385.) umoerea 

HISTORICAL AND STATUTORY NOTES 
Effective Date 

Section effective Oct 1, 1986, see section 1404 
of PuKL, 08-626, set out as an Effective Date 
note under section 620b of this titie. 

Similar Provisions 
Provisions similar to those comprising this 

section were contained in the following prior 
appropriation acta: 

Pub.L. 98-473, TlUe I , § 101(h) [TiUe VIII, 
t 80831 Oct 12, 1984, 98 Stat 1904, 1929. 

Pub.L. 98-212, TiUe VII, } 739, Dec 8, 1983, 
97 Stat 1446. 

Pub.L. 97-377, TiUe I , } 101(c) [TiUe VII, 
i 742], Dec 21, 1982, 96 Stat 1833, 1868. 

Pub.L. 97-114, TiUe VII, J 743, Dec 29,1981, 
96 Stat 1686. 

Pub.L. 96-627, "HUe VU, i 744, Dec 16,1980, 
94 Stat 3089. 

Legislative History 

For legislative histoiy and purpose of Pub.L. 
98-{26, see 1984 U.S. Code Cong, and Adm. 
News, p. 4174. See, also, Pub.L. 10̂ -190, 1991 
U.S. Code Cong, and Adm. News, p. 91& 

9 1074A Primary and preventive health care serrices for women 

« i S i l ? I l l ^ * r ^ " ' ' J ^ T ^ ^ ' " " ' * . ' " * ' " ^ f °™er members of the uniformed 
semcM enbtled to medical care under section 1074 or 1074a of this titie shall also be 
m^tad ^ ' " ^ ^ preventive healUi care services for women as part of such 

. i^'L?*?"'*'""-";,^" * ^ *^'="°"' "primary and preventive healUi care 
^ ^ • ^ j J"" ' ^ ' " ^ services, including related counseling services, 
provided to women wiUi respect to tiie foUowing: 

(1) Papanicolaou tests (pap smear). 
(2) Breast examinations and mammography. 
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(3) Oimprehensive obstetrical and gynecological care, including care related to 
pregnancy and the prevention of pregnancy. 

(4) Infertility and sexually transmitted diseases, including prevention. 
(5) Menopause, inchiding hormone replacement therapy and counseling regard­

ing the benefits and risks of hormone replacement therapy. 
(6) Physical or psychological conditions arising out of acts of sexual violence. 
(7) Gynecological cancers. 

(Added PuKL. 108-160, Div. A, TiUe VII, t 701(8X1), Nov. 30, 1993, 107 Stat 1686.) 

HISTORICAL AND STATUTORY NOTES 

Report on the Pnirision of Primaiy and Pre­
ventive Health Care Services for Women 

Section 736 of PuKL. 103-160 provided that 

"(a) Report required.—The Secretary of De­
fense shall prepare a report evaluating the pro­
vision of primary and preventive health cars 
services tfarougfa military medical treatment fa­
cilities and die Civilian HealUi and Medical Pro­
gram of the Uniformed Services to female mem­
bers of the uniformed services and female cov­
ered beneficiaries eligible for health care under 
chapter 66 of tiUe 10, United States Code [Uils 
chapter]. 

"(b) Contenta.—The report required by sub­
section (s) shall contain the foDowing: 

"(1) A description of the number and types 
of health care providers who are providing 
health care services in military medical treat­
ment bdUties or through the Civilian Health 
and Medical Program of the Unifonned Ser­
vices to female members and female covered 
benefldaries. 

"(2) A description of the health care pro­
grams implemented (or planned) by the ad-
ndnistering Secretaries to assess the health 
needs of women or to meet the special health 
needs of women. 

"(3) A description of the demographies of 
the population of female members and female 
covered benefldaries and the leading catego­
ries of moiUdity and mortality among such 
members and benefldaries. 

"(4) A description of any actions, induding 
the use of special pays and Incentives, under­
taken by the Secretary during fisol year 
1993— 

"(A) to ensure the retention of health 
care providers who are providing health 
care services to female members and female 
covered benefldaries; 

"(B) to recruit additional health care 
providers to provide sudi health care ser­
vices;'and 

"(O to replace departing health care 
' providers who provided such health care 

services. 

"(5) A description of any existing or pro­
posed programs to encourage specialization of 
health care providers in fields related to pri­
mary and preventive health care services for 
women. 

"(6) An assessment of any difficulties expe­
rienced by milltaiy medical treatment facili­
ties or health care providers under the Civil­
ian Health and Medical Program of the Uni­
formed Services in furnishing primaiy and 
preventive health care services for women and 
a description of the actions taken by the Sec­
retary to resolve such difficulties. 

"(7) A desoiption of the actions taken by 
the Secretaiy to foster and encourage the 
expansion of research relating to health care 
issues of concern to female members of the 
uniformed services and female covered benefl­
daries. 

"(c) Study of the needs of female memben 
and female covered benefldaries for health 
care services.—<1) As part of Uie report re­
quired by subsection (a), the Secretaiy shall 
conduct a stody to determine the needs of fe­
male members of the unifomed services and 
female covered benefldaries for health care sê  
vices, induding primaiy and preventive health 
care services for women. 

"(2) The sUidy shall examine Uie healUi ears 
needs of current female members and female 
covered, beneficiaries and antidpated ftiture fe­
male members and female covered benefldaries, 
taking into condderation the antidpated size 
and composition of the Armed Forces in the 
year 2000 and the demographics of Uie entire 
United States. 

"(d) Submiasion and reriaion.—The Seo«-
tary shall submit to (ingress the report re­
quired by subsection (a) not later than October 
1, 1994. Hie Secretary shall revise and resub­
mit the report to (ingress not later than Octo­
ber 1, 1999. 

"(e) Definitions.—For purposes of this sec­
tion: 

"(1) The term "primaiy and preventive 
health care services for women' has the mean­
ing gnen that term in section 1074d(b) of title . 
10, United States Code, aa added by aectioo 
701(a)) [subsec (b) of Uils section]. 

"(2) n e term 'covered benefldaiy' has the 
meaning given that teim in section 1072(6) of 
such tiUe [section 1072(6) of Uils tiUe].* 

Lcgislathre Histoiy 

For legislative histoiy and purpose of Pub.L. 
103-160, see 1993 U.S. Code Cong, and Adm. 
News, p 
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CODE OF FEDERAL REGULATIONS 
EUgibiHty for medical and dental care at— Implementation of Civilian Health and Medl-

Civilian fadlities, see 32 CFR 732.1 et seq. cal Program of Uniformed Services, see 32 CFR 
Naval fadlities, see 32 CFR 728.1 et seq. 199.1 et seq. 

§ 1076. Medical and dental care for dependents: general rule 

(a) (1) A dependent described in paragraph (2) is entitied, upon request, to the 
medical and dental care prescribed by section 1077 of this tiUe in fadlities of the 
uniformed services, subject to the availability of space and facilities and the capabilities 
of the medical and dental staff. 

(2) A dependent referred to in paragraph (1) is a dependent of a member of a 
uniformed service— 

(A) who is on active duty for a period of more than 30 days or who died while on 
that duty; or 

(B) who died from an injury, illness, or disease incurred or aggravated— 
(i) while on active duty under a call or order to active duty of 30 days or 

less, on active duty for training, or on inactive duty training; or 
(ii) while traveling to or from the place at which the member is to perform, 

or has performed, such active duty, active duty for training, or inactive duty 
training. 

(b) Under regulations to be prescribed jointiy by the administering Secretaries, a 
dependent of a member or former member— 

[See main volume for text of (I) and (S)] 

may, upon request, be given the medical and deiital care prescribed by section 1077 of 
this titie in facilities of the uniformed services, subject to the availability of space and 
facilities and the capabilities of the medical and dental staff, except that a dependent of a 
member or former member described in clause (2) may not be given such medical or 
dental care until the date on which such member or former member would have attained 
age 60. A dependent described in section 1072(2)(F) of this titie may be provided 
medical and dental care pursuant to clause (2) without regard to subclause (B) of such 
clause. 

[See main volume firr text of (c)] 

(d) To utilize more effectively the medical and dental facilities of the uniformed 
services, the administering Secretaries shall prescribe joint regulations to assure that 
dependents entitied to m.edical or dental care under this section will not be denied equal 
opportunity for that care because the facility concerned is that of a uniformed service 
other than that of the member. 

(e) (1) Subject to paragraph (3), i f— 
(A) a member of a uniformed service receives a dishonorable or bad-conduct 

discharge or is dismissed from a uniformed service as a result of a court-martial 
conviction for an offense involving abuse of a dependent of the member, as 
determined in accordance with regulations prescribed by the administering Secre­
tary for such unifonned service; and 

(B) the abused dependent needs medical or dental care for an injury or illness 
resulting fi?om the abuse, 

the administering Secretary may, upon request of the abused dependent, fiimish medical 
or dental care to the dependent for the treatment of such injury or illness in facilities of 
the uniformed services. 

(2) Subject to paragraph (3), upon request of any dependent of a member of a 
unifonned service punished for an abuse described in paragraph (1)(A), the administer­
ing Secretary for such uniformed service may fUmish medical care in fadlities of the 
uniformed services to the dependent for the treatment of any adverse health condition 
resulting from such dependent's knowledge of (A) the abuse, or (B) any Injury or illness 
sufTered by the abused person as a result of such i 
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Cross References 
Commissioned ofTicer of Public Health Service credited, for purposes of this chapter, with ac­

tive service comparable to service performed by commissioned ofTicers of Service, see 
section 212 of Title 42, The Public Heahh and Welfare. 

Commissioned officer (other than warrant officer) retired in highest grade of satisfactory ser­
vice unless retired under provisions of this chapter, see section 1370 of this title. 

Commissioned officers of the Public Health Service, applicability of this chapter, see section 
213a of Title 42. The Public Health and Welfare. 

Election of annuity, see section 1431 of this title. 
Nat ional Oceanic and Atmospheric Administration, applicability of this chapter to, sec section 

857a of Title 33, Navigation and Navigable Waters. 
Recompuiation of retired or retainer pay to reflect later active duty, see sections 1402, 1402a of 

this title. 
Retirement of Coast Guard officer under provisions of this chapter after selected for promotion 

in grade selected for promotion, see section 294 of Title 14, Coast Guard. 
Travel and transportation allowances, see sections 404, 406 of Title 37, Pay and Allowances of 

the Uniformed Services. 
Uniform date for retirement of Federal personnel, see section 8301 of Title 5, Government 

Organization and Employees. 

§ 1 2 0 1 . Regulars and members on active duty for more than 30 
days: retirement 

Upon a determination by the Secretary concerned that a member of a 
regular component of the armed forces entitled to basic pay, or any other 
member of the armed forces entitled to basic pay who has been called or 
ordered to active duty (other than for training under section 270(b) of this 
title) for a period of more than 30 days, is unfit to perform the duties of his 
office, grade, ranic, or rating because of physical disability incurred while 
entitled to basic pay, the Secretary may retire the member, with retired pay 
computed under section 1401 of this title, if the Secretary also determines 
that— 

(1) based upon accepted medical principles, the disability is of a per­
manent nature; 

(2) the disability is not the result of the member's intentional mis­
conduct or willful neglect, and was not incurred during a period of 
unauthorized absence; and 

(3) either— 

(A) the member has at least 20 years of service computed under 
section 1208 of this title; or 

(B) the disability is at least 30 percent under the standard 
schedule of rating disabilities in use by the Veterans' Administra­
tion at the time of the determination; and either— 

(i) the member has at least eight years of service computed 
under section 1208 of this title; 

(ii) the disability is the proximate result of performing ac­
tive duty; 

(iii) the disability was incurred in line of duty in time of 
war or national emergency; or 
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(iv) the disability was incurred in line of duty after Septem­
ber 14, 1978. 

(Aug. 10, 1956, c. 1041, 70A Stat. 91; Sept. 2, 1958, Pub.L. 85-861, § 1(28)(A), 72 
Stat. 1451; Sept. 7, 1962, Pub.L. 87-651, Title I , § 107(a), 76 Stat. 508; Sept. 19, 
1978, Pub.L. 95-377, § 3(1), 92 Stat. 719; Sept. 8, 1980, Pub.L. 96-343, § 10(c)(1), 
94 Stat. 1129; Dec. 12, 1980, Pub.L. 96-513, Title I , § 117, 94 Stat. 2878.) 

Historical and Revision Notes 

1956 Act 

Revised section Source (U.S. Code) Source (Statutn at Luge) 

1201 . 37:272(a) (less clause (3), and less Ocl 12, 1949. ch. 681, § 402(a) (less clause 
2d proviso). 

37:272(b) (less clause (5), and less 
2d and last provisos). 

37:272(0 (less applicability to 
37;272(c) and (e)). 

(5), and less 2d proviso), (b) (less clause 
(5), and less 2d and last provisos), (0 (less 
applicability to § 402(c) and (c)), 63 Stat. 
816, 817, 820. 

Explanatory Notes 

The words "any other member" are substi­
tuted for the words "a member of a Reserve 
component", in 37;272(a) and (b), since the 
words "Reserve component" are defined by 
section 102(k) of the Career Compensation 
Act of 1949, 63 Stat. 805 (37 U.S.C. 231(k)), 
to include members appointed, enlisted, or in­
ducted without component. The words "ac­
tive duty (other than for training)" are substi­
tuted for the words "extended active duty" 
for clarity and to reflect the opinion of the 
Comptroller General in 31 Comp.Gen. 95, 
99. The words " i f the Secretary also deter­
mines that" are substituted for the words 
"That i f condition (5) above is met by a find­
ing that", in 37:272(a) and (b). The words 

"of such member", "upon retirement", and 
"to receive", in 37:272(a), are omitted as sur­
plusage. 

In clause (1) the words "based upon ac­
cepted medical principles" are inserted as a 
necessary implication of the rule stated in 
37:272(a)(5) and (b)(5). 

Clause (3)(A) is substituted for 37:272(0 
(less applicability to 37:272(c) and (e)). 
37:272(0 is omitted as surplusage. 

In clause (3)(B), the words "at the time of 
the determination" are substituted for the 
word "current", in 37:272(a) and (b). 

Clause (3)(B)(i i i ) is substituted for 
37:272(a) (last proviso). 

1958 Act 

Revised section Source (U.S. Code) Source (Sututes at Large) 

1201 [No source]. [No source). 

The amendment reflects the Act of April 
23, 1956, ch. 209 (70 Stat. 115). (See opinion 
of Comp.Gen., B-130269, March 18, 1957.) 

1962 Act 

The changes corrected typographical er­
rors. 

1980 Amendments. Par. (3KBMiv). Pub. 
L. 96-513 substituted "after September 4, 
1978" for "during the period beginning on 
September 15, 1978, and ending on Septem­
ber 30, 1982, except that the condition pro­
vided for in this item shall not be effective 
during such period unless the President deter­
mines that such condition should be effective 
during such period and issues an Executive 
order to that effect". 

Pub.L. 96-343 added cl. (iv). 

1978 Amendment. Par. (3XBXiv). Pub.L. 
95-377 added cl. (iv), which provided addi­
tional condition, effective on Presidential de­
termination, that the disability was incurred 
in the line of duty during Sept. 15, 1978, 
through Sept. 30, 1979, and which terminated 
on Sept. 30, 1979. See Effective and Termi­
nation Dates of 1978 Amendment note set 
out below. 

1962 Amendment. Pub.L. 87-651 substi­
tuted "training under section 27(Xb) of this t i ­
tle)" for "training) under section 270(b) of 
this title". 

1958 Amendment. Pub.L. 85-861 inserted 
"under section 270(b) of this title" following 
"(other than for training)". 

m 
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Effective Date of 1980 Amendment. 
Amendment by Pub.L. 96-513 effective Sept. 
15, 1981, but the authority to prescribe regu­
lations under the amendment by Pub.L. 
96-513 effective on Dec. 12, 1980, see section 
701 of Pub.L. 96-513, set out as an Effective 
Date of 1980 Amendment note under section 
101 of this title. 

Effective and Termination Dates of 1978 
Amendment. Section 3 of Pub.L. 95-377 
provided in part that the amendment by Pub. 
L. 95-377 is effective only for the period be­
ginning Sept. 15, 1978 and ending Sept. 30, 
1979. 

Public Health Service Authority vested 
by this chapter in the "iniUtary departments", 
"the Secretary concerned" or "the Secretary 
of Defense" to l>e exercised with respect to 
commissioned officers of the Public Health 
Service, by the Secretary of Health and 
Human Services or his designee, see section 

GENERAL M I L I T A R Y LAW SUBT. A 

213a(b) of Title 42, The Public Health and 
Welfare. 

National Oceanic and Atmospheric Admin­
istration. Authority vested by this chapter in 
the "military departments", "the Secretary 
concerned", or "the Secretary of Defense" to 
be exercised, with respect to the commission­
ed officer corps of the National Oceanic and 
Atmospheric Administration, by the Secre­
tary of Commerce or his designee, see section 
857a of Title 33, Navigation and Navigable 
Waters. 

Legislative History. For legislative history 
and purpose of Pub.L. 85-861, see 1958 U.S. 
Code Cong, and Adm.News, p. 4615. See, 
also, Pub.L. 87-651, 1962 U.S.Code Cong, 
and Adm.News, p. 2456; Pub.L. 95-377, 
1978 U.S.Code Cong, and Adm.News, p. 
1784; Pub.L. 96-343, 1980 U.S.Code Cong, 
and Adm.News, p. 2682; Pub.L. 96-513, 
1980 U.S.Code Cong, and Adm.News, p. 
6333. 

EXECimVE ORDER NO. 12239 
Ex.Ord. No. 12239, Sept. 21, 1980, 45 F.R. 

62967, which related to suspension of certain 
promotion and disability separation limita­

tions, was revoked by Ex.Ord. No. 12396, 
Dec. 9, 1982, 47 F.R. 55897, set out as a note 
under section 301 of Title 3, The President. 

Cross References 
Computation of retired pay, see section 1401 of this title. 
Election as to computation of retired pay, see sections 1402, 1402a of this title. 
Entitlement of commissioned officers of Public Health Service or their surviving beneficiaries to 

rights, benefits, privileges, and immunities provided under this section, see section 213a 
of Title 42, The Public Health and Welfare. 

Grade on retirement for physical disability, see section 1372 of this title. 
Members on temporary disability retired list, retirement under this section, see section 1210 of 

this title. 
Monthly retired pay base of member retired under this section, see section 1407 of this title. 
Pension to persons serving ten years, see section 6160 of this title. 

Code of Federal Regulations 
Active duty for period of more than 30 days. Navy Department, see 32 CFR 725.204. 

Library References 
Armed Services ©=I0, 13.5(5), 23.4. C.J.S. Armed Services §§ 80, 114 to 121, 126. 

Notes of Decisions 
I. GENERALLY 1-40 

II. DISABILITY 41-70 
III. PRACTICE AND PROCEDURE 71-100 

Generally 1-40 
Accrual of cause of action, limitations 85 
Administrative findings and conclusions 

Generally 72 
Approval by Secretary 73 

Administrative review 80 
Admissibility of evidence 93 
Amount of recovery 97 
Approval of administrative findings and con­

clusions by Secretary 73 

CH. 61 RETIREMENT—PHYSICAL DISABILITY 10 § 1201 

Arbitrariness of administrative determina­
tions 

Generally 74 
Particular cases arbitrary 75 
Particular cases not arbitrary 76 

Attachment or garnishment of retired pay 
98 

Behavior defects 48 
Burden of proof 92 
Certificate of eligibility 16 
Cliaracter and behavior defects 48 
Community property 19 
Condition at time of removal 18 
Construction with other laws 1 
Ointributory defects 49 
Defenses generally 83 
Degree or severity of disability 

Generally 44 
Rating 45 

Disability 41-70 
Factors considered in determining fitness to 

perform duties 10 
Finality of administrative determinations 77 
Fitness to perform duties 

Generally 9 
Factors considered in determining 10 
Manner of performance 11 
Nature of duties 12 

Garnishment of retired pay 98 
Jurisdiction of court 81 
Knowledge at time of separation 43 
Laches 87 
Law governing 3 
Limitations 

Generally 84 
Accrual of cause of action 85 
Tolling of period 86 

Line of duty 47 
Manner of performance, fitness to perform 

duties 11 
Members within section 

(Generally 5 
Regular component members 6 
Reserve component members 7 
Retired members 8 

I. GENERALLY 

Subdivision Index 
Certificate of eligibUity 16 
Community property 19 
Condition at time of removal 18 
Construction with other laws 1 
Factors considered in determining fitness to 

perform duties 10 
Fitness to perform duties 

Generally 9 
Factors considered in determiniog 10 

Miscellaneous defects 50 
Nature of duties, fitness to perform duties 

12 
Period of service 13 
Permanent nature of disability 41 
Pleadings 82 
Power of Secretary 4 
Practice and procedure 71-100 
Presumptions 

Generally 90 
Rebuttal 91 

Proximate result of active duty 46 
Rating degree or severity of disability 45 
Rebuttal of presumptions 91 
Record 99 
Regular component members, members iritliin 

section 6 
Regulations 17 
Required administratiTe procedures 71 
Reserve component members, members within 

section 7 
Res JudicaU 88 
Retention in service 15 
Retired members, members within section 8 
Retroactive effect 2 
Rules and regulations 17 
Scope of judicial review 100 
Summary judgment 89 
Time of disability 42 
Tolling of limitations period 86 
Veterans' Administration determinations, 

weight and conclusiveness 79 
Voluntary separation 14 
Waiver of disability benefits 51 
Weight and conclusiveness of administrative 

determinations 
Generally 78 
Veterans' Administration determinations 

79 
Weight and sufficiency of evidence 

Generally 94 
Particular cases insufficient 96 
Particular cases sufficient 95 

Manner of performance 11 
Nature of duties 12 

Law governing 3 
Manner of performance, fitness to perform 

duties 11 
Memtters within section 

Generally 5 
Regular component members 6 
Reserve component members 7 
Retired members 8 

Nature of duties, fitness to perform duties 
12 

l is 
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NOTES OF DECISIONS 
L Attamv'irec* 

Wbar* tola ebdm ndnd fai fbrmer service-
Baa^ eofopUnt agaiost United State* Navy was 
that Navy aemd Um with diicfanxe papen in 
etrntmantlon of provUoiii of fimaar aedion 
6S84 al tUi title governing difcfaarsie of navy 
and marina offlcari with figwar than 20 years of 
aerdee tor nntitliftctoty parfonnanee, altgna-
tive thaoriM, tt>rinMj,g challenge to eonititatlon̂  

aUty of fanner section 6S84 of this title, and late 
delivery of eertiflcate of dtschaiige were discreet 
claims; therefore, aa ser^ieeinah prevailed only 
on narrow statutoiy claim Initially alleged, and 
documentation of time expended did not dearly 
distinguish amount of time spent on each of 
'several elahna presented, bearing was reqdred 
to detennbie appropriate award of attorney fees. 
Walton , V. Lehman; D.CPa.1983, 670 F.Supp. 
490. ••• 

9 1186. Officer conaidered for removal: voluntaty retirement or discharge 

[See main volume far text of (a) and (b)J ' 

(c) An officer who is discharged under subsection (b)(2) is entitled, if eligible therefor, 
to separation pay under seetioh 1174(aX2) of this title. 

(As amended Pub.L. 101-610, IMv. A, Title V, f 601(fXl), Nov. 6, 1990, 104 StaL 1660.) 

HISTORICAL AND STATUTORY NOTES 
1990 Amendment Legislatire HUtbiy 

Subsec. (c). Pub.L. 101-610, { 601(1X1), sub- For legisUOve history and purpose of Pub.L 
stltut«l "section 1174(«X2) of this title" for "sec- 101-610, see 1990 U.S.Code Cong, and Adm. 
Uon 1174(b) of this title". - News, p. 298L 

CHAPTER 61—RETIREMENT OR SEPARATION 
FOR PHYSICAL DISABILITY 

See. 
1204. 

1206. 

Members on active duty for 30 days or 
less: retirement 

Members on aetiva duty for SO days or 
leu: temporary disablli^ retiml list 

Sec 
1206. Members on active duty for 80 days or , 

less: separation!' 

HISTORICAL AND STATUTORY NOTES 

1986 Anendment 
Pub.L. 99-661, IMy. A, -nUe VL S 604(dX4), 

Nov. 14,1986,100 SUt 3876, stniek out "disabil­

ity IVom injury" following "80 days'or less;" in 
items 1204, 1206, 1206. 

CROSS REFERENCES 

Adjustment of retired pty and retainer pay to ' 
reflect changes, inapplicability to disability rcUr-: 
ees, see 10 USCA { 1401a. 

§ 1201. Regular* and members on active duty for more than 30 days: retirement 

Upon a determination by the Secretary concerned that a member of i regular 
component of the armed forces entitled to basic pay, or any other member of the iarmed 
forces entitled to basic pay who has been, called or ordered to active duty (other than for 
training under section 27(Kb) of this title) for a period of more than 30,days, is unfit to 
perform the duties of his office, grade, rank, or rating because of physical disability 
incurred while entitled to basic pay, the Secretary may retire the member* with retired 
pay computed mider section 1401 of this title, if the Secretary also determines that— 

(1) based upon accepted medical princq)le8, the disability is of a permanent 
nature and stable; 

[SM volume for of(S)J 

(3) either 
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diMbflity is at least 30 percent under the standard schedule of̂ ratî a 

3 S ; a o ^ „ ; ' 1 ^ d ' ' ^ e i £ ^ ^ ^ " ^ Affair a t t h e t f o T f f i 

[See vMin volume for text of (i) to (iv)f 

1989 Amendment 
Par. (3XB). Pub.L. 101-189. « 1621(aXl) 

lubsUUited -Department of Veterans Affaim" 
for "Veterans' Adrntelstration" wherever an-
peanng. . . , 

1985 Amendment . 
Par. (1).̂  Pub.L. 99-146 inserted "and stable". 

HISTORICAL AND STATUTORY NOTES 

Legislative Histoiy 

For legislative history and purpose of Pub L 
99-146,, see 1986 U.S.Code, Cong, and AAn.' 
News, p. 472. See, also, Pub.L. 101-189, 1969 
U.S.Code Cong, and Adm..News, p. 888. 

CODE OF FEDERAL REGULATIONS 
Medical and deiital care, eBgible persons at 

naval facilities, see 82 CFR 728.1 et seq. 

Rewriting the fiscal constitution: The case of 
Gramm-Rudman-Hollings. Kate SUth, 76 CaL 
LRev. 693 (1988). 

NOTES OF 
I.. .GENERALLY 

1. Construction with other laws 
Husband's Veterans Administration disability 

eompoisation benefits were not p»»enipted trom 
treatment under state community property laws 
^Federal Uniform Service Former Spouse 
Protection Act to extent benefits represented 
husband's longevity, pension, which he was re­
quired to waive in order to obtain disabiUty 
PVments. In re Marriage of Daniels, 1986 231 
CaLRptr. 169, 186 CA3d 1084. 

2. Retroactive efifect 
Although United States Supi«ne Court deci­

sion and 10 U.S.C.A « 1408 exempted mibtaiy 
disahilily retirement benefits under 10 U.S.CA. 
{ 1201 from division punuant to divorce, nei­
ther applied retroactively, and thus, settlement 
agreement providing for division of such disabili­
ty benefits adopted by a divorce decree n*ich 
became final prior to date of rendition of deci­
sion and effective date of legisUtion was en-
foreeable. Patrick v. Patrick. TexApp. 2 Dist 
1985, 693 S.Vf2d 62, error reflised tJ.e. 

19. Community property 
DisaMlty retirement pay. although nominally 

a disabibty pension, can be conununity asset if 
snd to extent that some amount thereof reflects 
nondlsability retirement creditable service. 
Ibtssell v. Russell. LaApp. 3 Cir.1986, 466 SoAi 
loll' 

LAW REVIEW COMMENTARIES 

III. PRACTICE AND PROCEDURE ' 
W. Pan ar ariiitraiy 

I«tivan V. U.S, FJM volmnel 
2SlCtCL67L 

DECISIONS ' 

Denial of veteran's request to have his mili-
taiy records correct to reflisct medical discharge 
instead of hdnqrable discharge, In order to retro­
actively recover disability reUroriient benefits, 
was not srbitilsTy or capricious, Uiough Veterans 
AdministraUon had given veteran temporary 
100% disability i rating, in that such rating cov­
ered only six-month period commendng over 
four years after veteran's disdiarge; there was 
no evidence rebutting presumption that predis-
charge examination, which found veteran fit for 
duty, was properly performed, and veteran was 
^nfWly employed as Uw enforcement officer 
irom time of cfischarge until four yeara later 
when diagnosed witii posttraumatic stress disor­
der. Kirwin v. U.S., 1991, 23 Cl.Ct 497. 

™- — Veterans' AdmlnisU-ation determi­
nations 

Veterans AdministraUon disablBty ratings are 
not determinative of issues in miUtaiy disability 
retirement cases. Lord v. U.S.. 1983, 2 CLCt 

. 80. Adminisbative review 

., Board for Correction of Naval Records did 
, not exceed its auUiority. in foimer servicemem-
ber-s action for correction of urviee neoid and 
for retroactive'and prospective dlaabillty bene­
fits, «*en it determhied de novo that there was 
dear and convincing evidence that serrieemem-
ber was voluntarily Intoxieated at of motor­
cycle and his diaaUlitiei prad-

1 of that intoxication, though servke-

K j r * . ' ? ! ^ ? * considered 
by administrative review boanU created to con-
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Note 81 
81. Jurisdietion of court 

In action by former member of Army seeking 
correction of his records to convert honorable 
discharge to medical disability retirement with 
100 percent disability rating retroactive to date 
of plaintlfTs separation, plaintiff was required to 
waive his righto to recover any amount over 
$10,000 in Older for district court to have Juris­
dietion. Powell V. Marsh, D.CJ).C.1983, 660 
F.Supp. 636. 

84. Limitations—Generally 
Harper v. U.S., 310 F.2d 405, [main volume] 

159 CtCL 136, rehearing denied 312 F.2d 436, 
159 CtCl. 157. 

85. Accrual of cause of action 
Daalo V. U.S., 677 F.2d 873 [main volume] 230 

CtCL 606. 
Harper v. U.S., 310 FJ2d 406 [main volume] 

159 CtCL 135, rehearing denied 312 F.2d 436, 
169 CtCL 167. 
89. Summaiy juilgment 

de Ciceo v. U.S., 677 F.2d 66 [main volume] 
230 CtCL 224. 
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91. Rebuttal 
de Cicco v. U.S., 677 F.2d 66 [main volume] 

230 CtCL 224. 

96. Particular cases insufficient 
Harper v. U.S., 310 F.2d 405 [main volume] 

159 CtCL 136, rehearing denied 312 F.2d 436, 
159 CtCL 167. 

99. Record 
Honorably discharged serviceman was not en­

titled to have record sealed in his suit to correct 
military records, on grounds that he would suf­
fer threat of embarrassment and private hum if 
contents of record, bidicaUng psychiatric treat­
ment, were available to public;. predse data 
sought to be protected wss voluntarily made 
part of public record by former serviceman one 
year prior to his seeking to seal record. Black 
V. U.S, 1991, 24 CLCt 461. 

100. Scope of Judicial review 
677 F.2d 66 [main volume] de Cicco v. U.S. 

230 CtCL 224. 

I days: temporary § 1202. Regulars and membera on active duty for more than ; 
disability retired list 

Upon a determination by the Secretary concerned that a member of a regular 
component of the armed forces entitled to basic pay, or any other member of the armed 
forces entitled to basic pay who has been called or ordered to active duty (other than for 
training under section 270(b) of this title) for a period of more than 30 days, would be 
qualified for retirement under section 1201 of this title but for the fact that his disability 
is not determined to be of a permanent nature and stable, the Secretary shall, if he also 
determines that accepted medical principles indicate that the disability may be of a 
permanent nature, place the member's name on the temporary disability retired list, 
with retired pay computed under section 1401 of this title. 

(Aa amended Nov. 8. 1986, Pub.L. 99-146, TiUe V, i 613(a)(1)(B), 99 Stet 627.) 

1985 Amendment 
Pub.L. 99-146 inserted 

not determined to be of a permanent nature' 

HISTORICAL AND STATUTORY NOTES 
Legislative History 

and stable" after "ia legislative history and purpose of Pub.L. and statue aitor "is ^ u.S.Code Cong, and Adm. 
News, p. 472. 

LAW REVIEW COMMENTARIES 
Rewriting the fiscal constitution: The case of 

Gramm-Rudman-HolUngs. Kate Stith, 76 Cal. 
LRev. 693 (1988). 

§ 1203. Regulars and members on active duty for more than 30 days: separation 
Upon a determination by the Secretary concerned that a member of a regular 

component of the armed forces entiUed to basic pay, or any other member of the armed 
forces entitled to basic pay who has been called or ordered to active duty (other than for 
training under section 270(b) of this title) for a period of more than 30 days, is unfit to 
perform the duties of his office, grade, rank, or rating because of physical disability 
incurred while entitled to basic pay, the member may be separated from his armed 
force, with severance pay computed under section 1212 of this title, if the Secretary also 
determines that— 

volume fiy of (1) to (S)} 
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the determination, and the disabUity was (i) the proximate result of performine 
actiye.duty. (II) incurred in line of duty in time of war or naUonal emergency, or 
(nl) incurred m hne of duty after September 14. 1978; 

(B) the disability is less than 30 percent under the standard schedule of 
rating dIsabillUes in use by the Department of Veterans Affairs at the time of 
the determination, and the member has at least eight years of service computed 
under section 1208 of this title; or . ' ' ^ 

(C) the disabiUty Is at least 30 percent under the standard schedule of rating 
disabiliUes in use by the Department of Veterans Affairs at the time of the 
detarminaUon, the disability was neither.{i) the proximate result of performing 
active duty, (il) incurred in Une of duty in time of war or national emergency 
nor (fai) Incurred in line of duty after September 14,1978. and the member has 
less than eight years of service computed under section 1208 of this UUe on the 
date when he would otherwise be retired under section 1201 of this title or 
placed on the temporary disability retired list under section 1202 of this UUe. 

member is eUgible for transfer to Uie Inactwe status list under secUon 
1209 of this UUe, and so elects, he shall be Uansferred to Uiat list instead, of being 

(As amended Pub.L 101-189, Div. A Title XVI. J Iffil(aXl). Nov. 29, 1989, 103 Stet 1802.) 

1989 Amendment 
Par. (4XA) to ,(C). Pub.L. 101-189, 

9 1621(aXl), substituted "Department of Veter­
ans AHaln" for "Veterans' Administration" 
wherever appearing. 

HIS'TORICAL AND STATUTORY NOTES 
Legislative Histoiy 

For legislative history and purpose of PubL. 
101-189; see 1989 US.Code Cong, and Adm. 
News, p. 838. 

§ 1204. Members on active duty for 30 days or less: retirement 
; Upon a determinaUori by the Secretaiy concerned that a member of Uie armed forces 

not cwered by setlion 120i; 1202, or 1203, of Uiis UUe is unfit to perform Uie duUes of 
ms office, grade, rank, or rating because of physical disability, Uie Secretary may retire 
the niember wiUi retired pay computed under 8ecUon l401 of this title, if Uie Secretary 
also determines that—. : . , ' 

(1) based upon aticepted medical principles. Uie disability is of a permanent 
nature and stable; . . . . . 

(2) the disability is Uie proximate result of performing active duty or inactwe-
duty trainmg or of U v̂eling direcUy to or from the place at which such duty is 
performed; 

(4) either— 
[See main volume for text of (S)J 

[See main volume for text of (A)] 

J. ^ ^ l , ^ * disability Is'at least 30 percent under Uie standard schedule of raUnir 
disabiUUes In use by Uie Department of Veterans Affairs at the time of the 
determmaUon. 

(As amended Nov. 8,1986. Pub.L. 99-146, Titie V, { 613(aXlXA), 99 Stet 627- Nov 14 1986. Puh I 
»;66L Div A. Title VI, S 604(dXl). (2)(A), 100 Stet Zg16^^oy^^98^^L 

1992 Amendments 
Par. (2). Pub.L. 102-484. i 616(8X included 

olsabihty «Uefa is the Dnobnata result of travel-
big dhreetly to or) the ati^active 
duty or InactbeHtahr tndnuig to'paforaied ta 
disabilities for which retirement pay may be 
warranted. 

HISTORICAL AND STATUTORY NOrieS ' 
for "Veterans' Administration" 
pearing. 

wherever 

Amcndmeiit ' 
Pub.L ,« 604(dXl),Bt»uckout' 

ing ftiom an lnjmy" fcUowIng' of physi-
eal disability". 
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S 1374. Reserve commissioned off icers: grade on retirement or transfer to Re­
t i red Reserve 

[See main , volume for text of (a) , to (d)J 

(e) Unless entiUed to a higher grade under another provision of law. a reserve 
commissioned officer who is transferred to the Retired Reserve after having served in 
the posiUon of Attending Physician to the Congress is entiUed to be placed on the 
retired list established by section 1376(a) of this UUe in the grade held by such officer 
while serving in such posiUon. • •• 

( f ) This section does not apply to commissioned warrant of f icen . 

(Aa amended Pub.L. 99-661, Div. A. Title V, t 508(dX2), Nov. 14, 1986, 100 SUt 3867.) 

HISTORICAL AND STATUTORY NOTES 
1986 Amendment 

Subsec (e). Pub.L. 9»-661, S G08(d)(2XB), 
added subsec (e). Former subsec (e) was re­
designated as (f). 

Subsec (0. Pub.L. 99-661, { 608(dX2XA), re­
designated subsec (e) as (f). 

Effective Date of 1986 Amendment 
Amendment by section GOS of Pub.L. 99-661 

applicable only with respect to appointments 

made on or after Nov. 14, 1986, see section 
508(0 of PubX. 99-661, set out as a note under 
section 600a of this title. 

Legislative Histoiy 

For legislative histoiy and purpose of FubL. 
99-661, see 1986' U.8.. Code Cong, and Adm. 
News, p. 6418. 

CHAPTER 71—COMPUTATION OF RETIRED PAY 

1403. 

1406. 

RecompuUtion of retired or retainer pay 
to reflect later active duty of members 
who first became members before 
September 8, 1980. 

Disability retired pay: treatment under 
Internal Revenue Cede of 1986. 

Retired pay base for memben who first 
became members before September 8, 
1980: final basie pay.. 

Sec 
1407. 

1409. 
1410. 

1411. 
1412. 

Retired pay base for members who first 
became members after September 7, 
1980: high-3€ month average. 

Retired pay multiplier. 
Restoral of fbll retirement amount at 
' age 62 for membera entering on or 

after August 1, 1986. 
Rules of construction. 
Rounding to next lower dollar. 

HISTORICAL AND 

1987 Amendment 
PubL. 100-26, i 70i)(2)(B), Apr. 21,1987,101 

Stet 282, substitoted "Disability retired pay: 
treatment tmder Internal Revenue 0>de of 
1986." for "Disability retired pay; treatinent 
under Internal Revenue Code of 1964." in item 
1403. 

1986 Amendment 
Pub.L^ 99-348. Title I I I . S 304(b)(2), July 1, 

1986, 100 Stat 703, biserted "of memben who 

STATUTORY NOTES 

fint became memben before September 8. 
1980" after "active duty" bi item 1402, substitot­
ed "Retired pay base for memben who fint 
became memben before September 8, 1980: fi­
nal basic pay" for "Limitetions on revocation of 
retired pay" in item 1406 and "Retired pay base 
for memben who first became memben after 
September 7, 1980:. high-86 monUi avenge" for 
"Retired pay base" In item 1407, and added 
items 1409 to 1412. 

S 1401. Computat ion o f ret i red pay 

(a) Disabi l i ty , non-regular service, warrant off icer , and D O P M A ret i rement— 
The monthly retired pay of a person entiUed thereto under this subUUe Is computed 
according to the following table. For each case covered by a section of this tiUe named 
in the column headed "For sections", retired pay is computed by taking, in order, the 
steps prescribed opposite i t In columns 1. 2. 3. and 4, as modified by the applicable 
footnotes. 

For­ For 
mula •oe- Cohimn 1 Column 2 Cohinm 3 Cohimn 4 
No. tiona Ttlu Hulttnlyby Add SulXJKt 
1 1201 Retired pay buo u cofflput- Ai number elects— ExMu onr m 

1204 ed under SMtloi 140(Kb) (1) m of y«sn of Mr- of rstlrod pn 
or 1407. Vic* credited to him under b(M upon wUa 

section 1208;i or computaUoa is 
(2) 111* percentage of buad. 

(UtibOity on dsta when n -
tirwl ' • • 70 
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For-
miilo 
No. 

For 
sec­
tions 
1202 
1206 

1881 

680 

1806 

«33 
634 
836 

Column 1 
Tsko 

Rotired pay bass as comput* 
sd undar saetion J4de(b) 
or 1407. 

Retired pay liase as comput­
ed under saetion 14080}) 
or 1407. 

Retired pay base aa comput­
ed under aacUon 14(i6(b) 
or 1407. • 

Retired pay base as comput­
ed under sectioii 1406(b) 
or 1407. 

Cohimn 2 
MulUply by 

As member oleets-̂  
' (1) 2 M of years of sw-
vice credited to Mm under 
section 1208;' or 

(2) the percentage of 
disability on dale when hia 
name waa placed on tam-. 
porary disability retired' 
list 

2Vfb of years of service cred­
ited to him under section 

The retired psy multiplier 
prescribed in section 
1409(s) for the years of 
service credited to him un­
der saetion 1406. 

T^t retired pay multiplier 
prescribed in section 
1409(a) tor the years of 

' service credited to him un­
der secUon 1406. 

Cohimn 8' 
Add 

Amount necessary 
to increaae prod-
uet of eolumna' I 
and 2 to 60% of 
retired pay base 
upon which com­
putation la tased. 

'Column 4 
Subtract 

Exeesa onr .76% 
of retired' pay 
liaaa upon which 
computation ia 

Excess over 76% 
of retired pay 
base upon which 

• computation is 
iHued. 

1 Before applying percentage factor, credit each ftiU month of service that is in addition to the 
number of fiiU yean of service crediteble to the member as one-twelfth of a year and disregard any 
remaining ihu:tional part of a month. 

(b) Use o f most favorable fo rmula .—If a person would otherwise be entiUed to 
retired pay computed under more than one formula of the table in subsection (a) or of 
any other provision of law. the person is entiUed to be paid under the applicable formula 
that is most favorable to him. 

(As amended Sept 24, 1983, Pub. L. 98-St, Title IX, §§ 922(a)(1), 923(a)(1), (2XA), 97 SUt 641, 642; 
Oct 30, 1984, Pub.L. 98-667, J S6(b), 98 Stet 2877; July 1, 1986, Pub.L. 99-348, TlUe I I , 9 201(a), 
100 Stet 691; Oct 23, 1992, PubL. 102^84, Div. A, TiUe X, $ 1062(18), 106 Stet 2SO0.) 

HISTORICAL AND STATUTORY NOTES 

1992 Amendments 

Subsec (a). PubL 102-484, 'HUe X, 
( 10e2(bX18), in the teble .in Uie section for 
fonnula number 4, under the heading "For sec-
dons', substitoted "680" for "664". 

1986 Ainendmeht . 

Subsec. (a). PubL 99-^6, i 201(a)(1), des­
ignated existing provision aa subsec (a), and in 
subsec (a) as so designated inserted "Disability, 
non-regular service, warrant otBcen, and DOP­
MA retirement—" alter "(a)". 

PubL. 9»-348, { 201(aX2), struck out provi­
sions that if the amount computed is not a 
multiple of $1, it be rounded to the next bwer 
multiple of $1, if a penon is enUUed to retired 
pay under more than one formula of the teble 
under this section or of any other provision of 
law, he be psid under the applicable formula 
most favorable to him, and sections reference in 
Uie Table and footootes are to sections of this 
tiUe. 

Pub.L. 99-848, ( 201(BXS), completely revised 
eohinm 1 by substitoting janvlsion that SH tor-
miilas take retired base pty as computed under 
lection 1406(b) or 1407 for provision Uiat for a 

who fint became a member of the uni-
aervice after Sept 7. take the 

monthly retired pay base as computed under 

section 1407(b), that for formulas 1. snd 2, sub­
ject to footootes 1 and 4, take the monthly baaic 
pay of the grade to which a member is entiUed 
under section 1372 or to which be was entitled 
on the day before retirement or placement on 
the temporary disability retired list whichever 
is higher, that for formula 8, subject to footoote 
2, teke to monthly basic pay of the highest grade 
held satisfactorily by the person at any time in 
the' armed forces, that for formula 4, take the 
monthly baaic pay to which the member would 
have been enUUed i f he had served on active 
duty in his retired grade on the dsy before 
retirement or if the pay of that grade is less 
than the pay of any warrant grade satia&u^rily 
held by him on active duty, the month^ baaic 
pay of that warrant officer grade, and that in 
formula 6, subject to footootes 1 and 6. take the 
monthly baaic pay of the member's retired 
grade. 

PubL. 99-348, { 201(aX4), in fomuU 4, col­
umn 2. snbatitoted proviaion that column 1 be 
multiplied by the retired pay multiplier pre­
scribed in section 1409(s) for the yesn of service 
credited to him under leetlon 1406 for provision 
that column 1 be multiplied by l l f lk ofUie yean 
of service that may be creAtsd to Um under 
section 1406, subject to footoote 3, in ft 6, 

2. substitoted provision thst cohnnn 1 be 
multiplied by the retired pay mulUpUar pre-

.10 

m L m 

9 

71 
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scribed in section ] 0 for the i of service 
credited to him under section 1405 for proviaion 
that column 1 be multiplied by 2%% of the yean 
of service credited to him under section 1405, 
subject to footoote 3, and in formulas 4 and 6, 
column 4, struck out provision that the excess 
over 76% of pay upon which the computeUon is 
based be subtracted. 

PubL. 99-348, i 201(aX6), In eolumna 8 and 4 
substitoted "retired pay base' for "pay" wherev­
er appearing. 

Pub.L. 99-348, i 201(aX6), redesignated for­
mer footoote 3 as 1, and struck out former 
footoote 1, wliich provided computetion at rates 
applicable on the date of retirement or date 
when the member's name wss placed on the 
temporary disability retired list as the case may 
be, footoote 2, which provided computetion at 
rates on the date when retired pay is granted, 
footoote 4, which provided computeUon at the 
highest rates of basic pay available to Individuals 
now bieluded within toe term '(Met of Service" 
as defined in section 1406(i)(2XA), vihile so serv­
ing in that office, and computeUon at the hlgheat 
rate of pay available to individuals now included 
within the term "senior enlisted member" aa 
defined in section 1406(iX2)(B), while so serving, 

' if that rate ia higher than the rate authorized by 
toe table, and footoote 6, which provided for 
purposes of this section, an officer's retired 
grade be determined as if sections 3962(b) and 
8962(b) did not apply. 

Pub.L. 99-348, i 201(a)(7), in column 2 substi­
toted footoote 1 designation for footoote 3 desig­
nation wherever appearing. 

Subsec (b). Pub.L 99-348, i 201(aX8), add­
ed subsec (b). 

1984 Amendment 
PubL. 98-667 added reference to Comman­

dant of the Coast Guard in footoote 4. 

1983 Amendment 
Pub. L. 98-94, t 922(BX1) added -TTie amount 

computed, if not a multiple of $1, shall be round­
ed to the next lower multiple of $1.". 

Pub. L 98-94, S 923(aXl), (2XA), in footoote 3 
of the table, substitoted "Before applying per­
centage factor, credit each full monto of aervice 
that ia in addition to the number of full yean of 
aervice crediteble to the member as one-twelfth 
of a year and disregard any remaining fkvctional 
part of a month" for "Before applying percent­
age factor, credit a part of a year that ia six 
montos or more aa a whole year, and disregard 
a part of a year that is leaa than six montos". 

Effective Date of 1984 Amendment 
Section 36(c) of PubL. 98-667 provided that-

The amendmenta made by this section [amend­
ing footoote 4 of toe table of this section and 
provision set out as a note under section 1009 of 
TiUe 37, Pay and AUowances of toe Uniformed 
Services] shall become effective on October 1. 
1984". 

Effective Date of 1983 Amendment 
Section 922(e) of Pub. L 98-94 provided that-

"The amendmente i by this section 
ing section of Uiis title amending Uiia 
aection aectiona 1401a, 1402, 1402a, 1437, 
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1461, 6151, >, and of 
this UUe, section 423 of TiUe 14, Coast Guard, 
section 8630 of TiUe 33, Navigable 'Waten, and 
secUon 212 of TiUe 42, The Public HealUi and 
Welfare] shall take effect on October 1, 1983." 

Amendment of this aection by section 923(a) 
of Pub. L. .98-94 applicable wiUi respect to (1) 
toe computetion of retired or retainer pay of any 
individual who becomes entiUed to that pay after 
Sept 30, 1983, and (2) toe recomputetian of 
retired pay under section 1402, 1402a, 3992, or 
.8992 of thia tiUe, of any individual who after 
Sept 30, 1983, becomes entiUed to recompute 
retired pay under such section, see section 
923(g) of Pub. L. 98-94, set out aa a note under 
section 1174 of this UUe. 

Short Title of 1986 Amendment 
Section 1(a) of Pub.L. 99-348 provided toat 

"Thia Act [enacting aectiona 134a, 1406, 1407, 
1409, 1410, 1411, and 1412 of tola tiUe, redealg-
nating former section 1406 of this title ss section 
1338 of tola titie, smendlng sections 101, 136, 
136a, 716, 1040, 1838, 1401, 1401a, 1402, 1402a, 
1405, 1447, 1461, 1462, 2830, 8925, 8991. 3992, 
6083, 6201, 6161, 6322, 6323, 6326, 6326, 6330, 
6333, 6383, 8926, 8991, and 8992 of tola tiUe, 
sections 6313 and 6314 of Title 5, (jovernment 
Organization and Employees, aectiona 46, 47, 51, 
288, 291, 292, 293, 327, 334, 363, 354, 866, 367, 
362, 421, 422, 423, and 424 of TlUe 14, Coaat 
Guard, aection 863o of TiUe 33, Navigation and 
Navigable 'Waten, and secUons 211 and 212 of 
"nUe 42, The Public HealUi and Welfare, repeal­
ing secUon 6328 of this UUe, enacting provisions 
set out as notes under sections 136, 1331, and 
1401 of this titie, and repealing proviaions set 
out aa notes under secUons 1401 and 6330 of this 
titie] may be cited as toe 'MiHtaty Retirement 
Reform Act of 1986'." 

Six-Month Rounding Rule 
Section 30e(b) of PubL. 99-348 provided toat 
"(1) (General rule.—Retired pay or retainer 

pay may not be paid to a covered member of toe 
Armed Forces (aa defined in paragraph (8)) for 
any monto in an amount toat ia greater than toe 
amount otoerwiae determined to be payable af­
ter auch reductions as may be necessary to 
reflect adjusting toe computetion of retired pay 
or retainer pay toat includes credit for a part of 
a year of service to permit credit for a part of a 
year of service only for such monto or montos 
actoally served. 

"(2) Exceptions.—The limitotion in para­
graph (1) does not apply to a member who 
before January 1, 1982i— 

"(A) applied for retirement or transfer to 
toe Fleet Reaerve or Fleet Marine Corps 
Reaerve; 

"(B) waa lieing proceased for retirement 
under toe provisions of chapter 61 of tiUe 10, 
United States Ckide [section 1201 et seq. of 
this tiUeL or a^o was on toe temporary dis-
sbility retired Ust and toereafter retired un­
der the provisions of section 1210(c) or 1210(d) 
of such UUe [section 1210(c) or (d) of tills 
tiUe]; or 

"(C) was retired or in an inactive status 
and would be?n eligible for retired pay 
under toe prô  of chapter 67 of title 
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[section 1331 et seq. of Uiis tiUe], but for toe 
fact that toe person was under 60 yean of 
age. 
"(3) Definition of covered member.—For ' 

Uie purposes of this subsection, toe term 'cov­
ered member of the Armed Forcea* meana a 
member of toe Armed Forces who became enU­
Ued to retired or retainer pay during toe period 
beginning on January 1, 1982, and ending on. 
September 30, 1983. 

"(4). Repeal of source law.—SecUon 8064 of 
toe Department of Defense Appropriations Act 
1986 (as contained in section 101(h) of Public 
Uw 98-473) [section 101(h) CHUe VIII, { 8064) 
of Pub.L. 98-473, set out as a note under Uiis 
secUon], Is repealed. 

"(S) Ooss reference.—For toe effective date 
of October 1, 1983, for provisions making perma­
nent programmatic changes in law to accomplish 
the policy provided in such section 8064 (and 
prior provisions of bw); see section 923(h) of toe 
Deparbnent of Defense Autoorization Art, 1984 
(Public Law 98-94) [probably meana aection 
923(g) of PubL 98-94, set out as a note under 
section 1174 of Uiis UUe].' 

Limitotion on Payment of Retired or Retain­
er Pay To Reflect Fractional Year AdJuat- < 
menta 
PubL. 98-173, TiUe I , 5 101(h) [TiUe VIII, 

5 8064), Oct 12,1984, 98 Stet 1904, 1933, which 
provided that none of the assets of toe Depart- ' 
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ment of Defense Military Retirement Fund be 
available to pay retired or retainer pay of a 
member of toe Armed Forces for any monto 
who, on or after Jan. 1,' 1982, beeme entitied to 
retired or retainer pay, in an amount greater 
than toe amount determined payable after re-
ductiona necessary to reflect adiuating toe com­
putetion of retired or retainer pay Uiat inchides 

' credit for part of a year'of service to permit 
, credit for a part of a year of service: only for 
such monto or moriUis actoally aerved, except 
toat toe UmlteUon not apply to any iiieiiiber who 
before Jan. i , 1982, applied for reUrement or 
tiwisfer to toe Fleet Reaerve or Fleet Marine 
Corps Reaerve, was being processed for retire­
ment under chaptei- 61 of this UUe or who was 
on toe temporary disability list and toereafter 
retired under section 1210(c) or (d) of Uiis UUe, 
or waa retired or in an inactive stetos and would 
be eligible for retirement under this chapter, but 
for toe fact toe penon wiaa under sixty yean of 
age, was repealed,;by .PubL 99-348, TiUe I I I , 

. ,8.30o(bX4), July 1, 1986, 100 Stet 705. 

Legislative Histoiy 

For legislative history snd ptirpose of Pub. L 
98-94, see 1083 U. S. Code Gong, and Adm. 
News. p. 1081. See, also, PubL. 9»-667, 1984 
U.S.Code Cong, and Adm.News, p. 4831; Pub L 
102-484, 1992 U.S. Code Cong, and Adm. News, 
p. 1636. 

Repreaenting toe milltaiy spouse. Maredito 
J: Cohen, 61 Fla.BJ. 117 (June 1987). . 

LAW REVIEW COMMENTARIES 

NOTES OF DECISIONS 
SUte retirement pay IS 

6. Diaability retirement 

Huaband'a milltaiy diaability benefite were 
awarded to husband In divorce proceeding aa 
separate property where husband was entiUed 
to receive boto disability and retirement beneflU 
but only one total aum waa received to compen-
aate boto intereate; however, trial court must 
divide community property in manner and pro­
portion as it deems just in view of award' of 
milltaiy disability benefits to husband as sepa- -
rate property. Griggs v. Griggs, 1984, 686 P.2d 
68, 107 Idaho 123. 

11. Distribution between spouses 

In disspluUon proceeding, remand waa nacea-
aary to receive evidence regarding huaband'a 
nontaxable Veterans' Administration disability 
benefite, since item was neitoer valued nor spe­
cifically set off to eitoer spouse and sines toere 
existed a:strong srgument tost pension wiaild be 
marital property. In re Marriage of Gooddtag, .' 
Mo.App.1984, 677 S.WJd 382. . 

12. Community property 

Husband's milltaiy disability benefite wen 
awarded to husbsnd In i proeaedhig as 

! property where husband was entiUed 
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to receive boto disability and retirement benefite 
but only one total sum waa received to compen-

: aate boto intereate; however, trial court must 
divide community property in manner and pro­
portion as it deems just in view of award of 
military disability benefite to husband as sepa­
rate property. Griggs v. Griggs, 1984, 686 P.2d 
68, .107 Idaho 123. 

14. Res judicata 

Uniformed Services Former Spouses' Protec­
tion Art [10 U.S.CX { 1401 note] did not give 
courts power, to modify final divorce judgment 
which specifically awarded military retirement 
benefite to husband rendered after McCarty, 
precluding partiUon of milltaiy reUrement pay, 
but before toe Art; toua divorce judgment waa 
res judicate as to wife's sction to parUUon mill­
taiy benefite. Breen v. Breen, TexJVpp 4 Diet 
1886, 683 S.W2d 496. 

U. State reUrement pay 

' State miUtaiy reUrement pay owed to retired 
ofBcer would be baaed on aetiva aervice annual 
ptqr to whidi he waa enUUed at time of his 
retirement even though federal law based retiiv-

pay on hit^eat rank held I t any and 
state placed him on reUrement list under his 
hlgheat Baker v. Department of y 
Affaira, 1988, N.Wid 48, MichJ\pp. 
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§ 1401a. Attiiistment of retired pay and retainer pay to reflect changes in Con­
sumer Price Index 

(a) Prohibition on recomputation to reflect increases in basic pay.—Unless 
otherwise specifically provided by-law, the retired pay of a member or former member 
of an armed force may not be recomputed to reflect any increase in the rates of basic 
pay for membera of the armed forces. . ' •' ' 

(b) Cost-of-living adiustmenta based on CPI increases.— 
(1) In general.-^EffecUve on December 1 of each year, the Secretary of Defense 

shall increase the retired pay of members and former members entiUed to that pay 
in accordance with paragraphs (2) and (3). 

(2) Pre-August 1, 1986 members.— 
(A) General rule.—The Secretary shall increase the retired pay of each 

member and former member who first became a member of a uniformed 
service before August 1, 1986. by the percent (adjusted to the nearest one-tenth 
of 1 percent) by which— 
. . (i) the price index for the base .quarter of that year, exceeds 

(ii) the base index. • 
(B) Special rules for flscai years.1994 through 1998.— 

(i) Fiscal year 1994.—In the case of an increase in retired pay that, 
pursuant to paragraph (1). becomes effective on . December 1, 1993. the 

. initial month for which such increase is payable as part of such retired pay 
shall (notwithstanding such December 1 effective date) be March 1994. 

(ii) Fiscal yeara 1995 through 1998.—In the case of an increase in 
retired pay that, pursuant to paragraph (1), becomes effective on Decem­
ber 1 of 1994,1995,1996, or 1997, the initial month for which such increase 
is payable as part of sucih retired pay shall (notwithstanding such Decem­
ber 1 effective date) be September of the following year. 

(C) Inapplicability to disability retirees.—Subparagraph (B) does not ap­
ply with respect to the retiied pay of a member retired under chapter 61 of this 
UUe. 

(3) Post-August 1, 1986 members,-If the percent determined under paragraph 
(2) is greater than 1 percent, the Secretary shall increase the retired pay of ieach 
member and former member who first became a member on or after August 1, 
1986, by the difference between— 

(A) the percent determined under paragraph (2); and 
(B) 1 percent 

(4) Special rule for paragraph (3).—If in any case in which , an increase in 
retired pay that would otherwise be made under paragraph (3) is not made by 
reason of law (other than any provision of this section), then (unless otherwise 
provided by law) when the next increase in retired pay is made under this 
subsection, the increase under paragraph (3) shall be carried out so as to achieve 
the same net increase in retired pay under that paragraph that would have been the 
case if that law had not been enacted. 

(6) Regulations.—Any Increase in retired pay under this subsection shall be 
made in accordance with regulations prescribed by the Secretary of Defense. 

[(6) Repealed. Pub.L. 103-160. Div. A. UUe XI, § 1182(e)(2). Nov. 80.1993,107 
Stat 1773] 

(c) Rule for flrst adjustment after retirement with intervening increase in basic 
pay.—Notwithstanding subsection (b). if a member or former member of an armed force 
who first became a member of a wiiformed service before August 1, 1986. becomes 
enUUed to retired pay based on rates of monthly basic pay that became effective after 
the last day of the calendar quarter of the base index, the retired pay of the member or 
former member shall be increased on the effective date of the next adjustment of retired 
pay under subsection (b) only by the percent (at̂ usted to the nearest one-tenth of 1 
percent) by which^ 

(1) the price index for the i ter of I , exceeds 
74 
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(2) the price index for the calendar quarter immediately before the calendar 
quarter In which Uie rates of monthly basic pay on which the retired pay is based 
became effective. • • 

(d) Rule for first adjustment after retirement with no intervening increase in 
basic pay.—If a member or former member of an arined force who first became a 
member of a uniformed service before August 1.1986. becomes entiUed to retired pay on 
or after the effective date of an adjustment in retired pay under subsection (b) but 
before Uie effective date of the next increase in Uie rates of monthly basic pay. the 
retired pay of the member or former member shall be increased, effective on the date 
the member becomes enUUed to that pay, by the percent (adjusted to the nearest one-
tenth of 1 percent) by which— 

(1) the base index, exceeds 
(2) the price index for the calendar quarter immediately before the calendar 

quarter in which the rates of monthly basic pay on which the retired pay is based 
became effective. 

(e) Pro rating of initial adjustment-Notvrithstanding subsection (b), the retired 
pay of a member or former member of an armed force who first became a member of a 
uniformed service on or after August 1, 1986, shall be increased on Uie effective date of 
the first adjustinent of retired pay under subsection (b) after the membar or former 
member becomes entitled to retired pay by Uie percent (adjusted to the nearest one-
tenth of 1 percent) equal to the difference between— 

(1) the percent by which— 
(A) the price index for the base quarter of that year, exceeds 
(B) the price Index for the calendar quarter immediately before Uie calendar 

quarter during which the member became entiUed to retired pay; and 
(2) one-fourth of 1 percent for each calendar quarter trom the quarter described 

in paragraph (IXB) to the quarter described in paragraph (1)(A). 
If in any case the percent described in paragraph (2) exceeds Uie percent determined 
under paragraph (1), such an Increase shall not be made. 

(f) Prevention of pay inversions.-Notwithstanding any other provision of law, the 
monthly retired pay of a member or a former member of an armed force who initially 
became enUUed to that pay on or after January 1, 1971, may not be less than the 
monthly retired pay to which he would be entitled if he had become entiUed to retired 
pay at an earlier date, adjusted to reflect any applicable increases in such pay under this 
section. In computing the amount of retired pay to which such a member or former 
member would have been entiUed on that earlier date, the computation shall be based on 
his grade, length of service, and Uie rate of basic pay applicable to him at that time. 
However, in the case of a member who. after initially becoming eligible for retired pay, 
is reduced in grade pursuant to a sentence of a court-martial, such computation may not 
be based on a grade higher than the grade in which the member is retired. This 
subsection does not authorize any increase In the monthly retiied pay to which a 
member was entiUed for any period before October 7. 1975. 

(g) Definitions.—In this section: 
(1) The term "price tadex" means the Consumer Price Index (all Items, United 

States city average) published by the Bureau of Labor Statistics. 
(2) The term "base tjuarter" means the calendar quarter ending on September 30 

of each year. 
(3) The term "base Index" means the price Index for the base quarter for the 

most recent atUustment under subsection (b). 
(4) The term "retired pay" includes retainer pay. 

(h) Price index for a quarter^For purposes of this section, the price Index for a 
calendar quarter Is the arithmetical mean of the price index for the three months 
comprising that quarter. 

^ w f ^ * " ? ! ^ ; hS t^ - ^ «» KKaXU (b). m » m Sept 24, 1988. 97 Stet 640, 641; 
^ » " ' W Stet 2828; Pab,L 9W4rTlUe I , i 102, Juhr 
^ 1886, 100 Stat 688; Pub.L. 100-180. Div. A. Title HI , « 1281(21), Dee. 4, 1987, 101 Stet 1161; 
PabL. 100-284. » 1. Dec 22,1987.101 Stet 1686; Pub.L. 100-466. Dhr. A, UUe VI. ( 6ffl(a). Sent 
a, Stet Pub.U 101-189. Dhr. A. TlUe VI, » (bXl), Nov. 29. Stat 1460; 
. I ! * ' * • ^ »»• A. TlUe H, ni8Z(eX Nov. 80, 107 Stet 1T78.) ; 
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HISTORICAL AND STATUTORY NOTES 

Amendment 
Subset (bX3). Pub.L. 101-189, 

i 651(bXlXA}, in proviaions preceding subpar. 
(A), substitoted "each member and former mem­
ber" for "each member'. 
' Subsec: (e). Pub.L. 101-189, 5 651(bXl)(B), 

Bubatitoted "toe retired pay of a member or 
former member" and "alter toe member or for-

member becomes entiUed" for "toe retired 
pay of a member" and "alter toe member lie-
comes entiUed', respectively. 

Subsec. (f). Pub.L. 101-189, { 661(b){lXC), 
substitoted "to which such a member or former 
memt>er would have lieen enUUed" for "to which 
such a member would have lieen enUUed" before 
"on toat earlier date". 

Amendment 
. Subsec! (0- Pub.L.' 100-466 added aentence ' 
directing that in the caae of a member who, -
after biitially becoming eligible for retired pay, 
ia reduced in grade purauant to a aentence of a' ' 
court-martial, toe computeUon may not tie based 
on a grade higher toan toe grade In which toe 
member is retired. 

Amendmente 
Subsec. (a). Pub.L. 100-160, i 1231(21), 

struck out "pay" following "toe retired pay". 
Subset (bX4). PubX. 100-224, § 1(a)(2), 

added par. (4). Former par. (4) was redesignat­
ed (6). 

Subset (bX6). Pub.L. 100-224, { KaXD, re­
designated par. (4) as (6). 

Subset (e). PubL. 100-224, i 1(b), substi­
toted "by toe percent (adjusted to toe nearest 
one-tento of 1 percent) equal to toe difference 
between (1) toe percent by which (A) toe price 
Index fbr toe base quarter of toat year, exceeds 
(B) toe price index for toe calendar quarter 
immediately before toe calendar quarter during 
which toe member became entiUed to retired 
pay; and (2) one-fourto of 1 percent for each 
calendar quarter fi^nn toe quarter described in 
paragnph (1)(B) to toe quarter described in 
paragraph (IXA)" for "only by toe percent (ad-
justed to toe neareat one-tento of 1 percent) by 
which (1) toe price index for toe base quarter of 
that year, exceeda (2) toe price index for toe 
calendar quarter immediately before toe calen­
dar quarter in which toe member becaihe enti-

to retired pay" and added aentence direct­
ing that "If in any caae toe percent described 
in paragraph (2) exceeds toe percent determined 
under paragraph (1), auch an increase shall not 
lie made." 

1 Amendment 
Subset (a). Pub.L. 99-348, 5 102(bXl), (cXD. 

inserted "Prohibition on recomputetion to reflect 
increases in basic pay—." alter (a), sUuck out 
"or retainer' after "retired pay" and proviaion 
defining "Index" in thia section as meaning toe 
Conaumer Price Index, all itema. United Statea 
city average, published by toe Bureau of Labor 
Statistics. 

Subset (b). PubL. 9» S 102(a), Inserted 
subsection and subparagraph headinga sub-
atitoted proviaion directing toe Secretaiy of De­

fense to base cost-of-living increases on Con­
sumer Price Index increases for provision di­
recting toe Secretary of Defense to increase 
retired and retainer pay of rnembers and former 
meiiitia^ of toe armed forces each time an 
increase is made under section 834(Kb) of TiUe 6 
in aimuitiea paid under subchapter I I I of chap̂  
t«r 83 of TiUe 6, wito such increase to be by toe 
same percentage by. which toe annuiUea are 
increased. 

Subset (c). Pub.L. 99-348, § 102(a), Inserted' 
subsection heading and substituted provision ea-
teblishing a rule for first adjustment after re­
tirement wito intervening increase in basic pay 
for provision toat notwitostending subsec. (b), if 
a member or former member of toe armed 
forcea becomes entiUed to retired or retainer 

- pay baaed on retea of montoly basic pay pre-, 
scribed in- section 203 of TiUe 37 that became ' 

. effective after toe last day of toe. month of toe 
base index, , hia retired or retainer, pay . be in-

: creased on toe effective date of the next adjust-
' ment of toe reUred or retainer pay under sub­

set (b) only by toe percent adjusted to toe 
nearest one-tento of 1 percent that toe new 
base index exceeds toe. index for toe calendar 
monto immediately before that in which toe 
rates on monthly basic pay which his retired or 
retainer is based became effective. 

Subset (d). Pub.L. 99-348, i 102(a), inaerted 
subsection heading and subsUtuted provision es-
teblishing a rule for fint aĉ ustment after re-' 

. tlrement wito no intervening increase in bsalc 
pay for proviaion toat if a member or former 
member of toe armed forces becomes entiUed to 
retired or retainer pay on or after toe effective 
date of an adjustment of reUred or retainer pay 
under aubaet (b) but before toe effective date of 
toe next increase in toe rates of montoly baaic 
pay prescribed by aection 203 of TiUe 37, his 
retired or retainer pay be increased, effective on 
the date he becomes entiUed to toat pay, by toe 
percent adjusted to toe nearest one-tento of 1 
pereent that toe base index exceeds toe index 
for toe calendar monto immediately before that 
in which toe rates of montoly basic pay on which 
his retired or retainer pay is based becomes 
effective. ' ' 

Subset (e). Pub.L 99-348, S 102(s), added 
subsec. (e). 

Subset (0. Pub.L. 99-348, i 102(c)(2), in­
serted "Prevention of pay inversions—." after 
"(0" and struck out "or retainer" after "retired" 
in five places. 

Subset (g). Pub.L. 99-348, § 102(bX2), sub­
stitoted provision defining "price index", "base 
quarter", "base index", and "retired pay" as 
used in this section for provision tost retired or 
retainer pay of a member or former member of 
toe armed forces aa adjusted under this section; 
if not a multiple of $1, be rounded to toe next 
lower multiple of $1. See aection 1412 of thia 
titie. •• • . ' 

Subaet (h). Publ . 99-348, i 102(bX2), add: 
ed subset (h). 
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1984 Amendment 
. Sut»et (0. PubL. 98-525 substitoted "be­
fore' October 7, 1975" fra; "prior to toe effective 
date of thia aubsection" ' 

1983 Amendment " . " 
Subaet (e). Pub. L. 98-94, } 921(aXl), atiiick 

out aubset (e) which had provided toat: "Notr 
wiUiatanding aubsections (c) and (d), toe adJuat-
ed retired pay or retainer pay of a member or 
former monber of an armed force retired on or 
after October 1, 1967, may not be less than it 
wouU have been had be become entiUed to 
retired pay or retainer pay based on the same 
pay grade, years of service for pay, yean of 
service for retired or retainer pay purposes, and 
percent of disabili^, if any, on toe day before 
the effective, date of toe rates of monthly baaic 
pay on which his reUred pay. or retainer pay is 
baaed."-. ;,. 

Subaet (f). Pub L: 98-94, S g21(b)-atrack 
out ", aubject to aubaection (e) of tola section," ' 
after "toe computetion shall". ' -

Subeet (g). 'Pub L. 9^94, } 922(aX2), added 
[ subaet (g). • " . \ i 

Effective'Date of 1988 Ameiidment 
Section 622(b) of PubL. 100-466 provided 

that "The amendment made by aubaection (a) 
[amending subaet If) of thia aection] ahall take 
effect on toe fint day of toe fint monto toat 
beglna after toe date of toe enactment "it tola 
Act [Sept 29, 1988] and shall' apply to toe 
computeUon of toe reUred or retainer pay of 
membera who Initially become enUUed to such 
pay. on or after such effecUve date." 

Effsctive Date of 1983 Amendment ' 
SecUon 921(aX2) of Pub Li 98-94 provided 

toat 
"(A) Notwitostending toe repeal of auch aub̂  

section [aubsec. (e) of tola section], toe provi­
sions of such subsection shall apply in toe caae 
of any member or former member of toe Armed 
Forcea eligible to retire on toe date of toe 
enactment of tola Act [Sept 24, 1983] for s 
period of three yean after such date in toe same 
manner auch proviaions would have applied had 
they not been repealed.' 

"(B) The amountjOf retired or retainer pay of 
any member or former member of toe Armed ̂  
Forcea who waa eligible to retire on toe date of 
the enactinent of Uiis Act [Sept 24, 1888] and 
who becomes snUUed te such pay at any time 
after toe end of toe three-year period beginning 
on toe date of toe enactment of thia Act [Sept' 
24, 1983] may not be leaa toan it would have 
been had he become entitied to retired or retain­
er pay on toe day before toe eiid of auch three-
year period." 

Enactinent of subset (g) of Uiis section by 
Pub. L. 98-94 effective Oct 1, 1988, see aection 
S22(e) of Pub. L 98-94, eat out aa a note under 
•action 1401 of tola tiUe. 

Contingent Onee-a-Year Adjuatraent of Re. 
tired and Retainer Pay 
PubL. nUe VIII, i 812, Sept 8, 

»4 Stat 1 u amended PubL 97-36, 

TiUe I I , i 211(b), Aug. 
provided that 

10 § 1401a 

18, 1981, 96 Stet 383, 

[See main volume for ttxt of (a)] " 

"(b)(1) Effective Auguat 31, 1981, but aubject 
to paragraph (2), aection 1401a(b) of titie 10, 
United Stetes C!ode [subset (b) of this section], 
relating to adjustment of retired pay and retain­
er pay to reflect changes in toe Consumer Price 
Index, is amended to.read as follows: 

[See main volume for text of (t)J 

"(3) If legislation described in paragraph (2) 
Is enacted to provide for toe adjustment of 
annulUea paid under subchapter I I I of chapter 
83 of tiUe 6, United Stetea Code [section 8331 et 
seq. of TiUe 6], on a once-a-year baaia, toe 
Praaident ahall exerdae toe authority vested in . 
him under secUon. 292 of toe Central Intelli­
gence Agency [Retirement] Act of 1964 for Cer­
tain Employeea (60 U5.C. 403 note) [renamed 
toe Central Intelligence Agency . Retiranent Act 
and daasified to chapter 38, section 2001 et aeq., 
of Title 60, see section 804(b) of PubL. 102-496, 
set out as a note under section 2001 of Title 50] 
to provide for cost-of-living sdjustmente in toe 
snnuities paid under auch Act on an identical 
baaia'. 

"(4) If at toe time toe fint adJusbnent ta 
retired and retainer, pay ia made under section 
1401a(b) of UUe 10, United Stetea Code [subaet 
(b) of this section], as amended by paragraph (1) 
of U ^ subsection, toe period upon which toe 
most recent adjustment in such retired and re­
tainer pay was computed is not identical to toe 
period upon which toe most recent adjuatment 
ta annuities under subchapter I I I of chapter 83 
of titie 6, United Stetes Code [section 8831 et 
seq. of TiUe 5], waa computed, toen toe percent­
age increase to be made under such secUon 
1401a(b) [subset (b) of this section] at toe time 
of toe fint auch aiijuatment shall be computed 
ta toe aame manner aa toe percentege tacrease 
inade at toe aame time In annuities under sub­
chapter I I I of chaptw 83 of UUe 6, United 
Stetea Code [section 8831 et seq. of TiUe 6], is 
computed, but shall be baaed on toe'period 
beginning on toe last day of toe period upon 
which toe moat recent adjuabnent ta such re-

' tired and retataer pay waa computed and ending 
on toe laat day of toe period upon which toe 
adjuatment betag made at toe same time in 
annuities under such subchapter I I I ia comput­
ed.' ' The President shall by Executive order 
provide for a similar computeUon of toe adjuat­
ment ta annuitiea paid under toe Cental Intelli­
gence Agency [Retireinent] Act of 1964 for Cer-
tata Employeea (60 U.S.C. 403 note) [renamed 
Uie Centi^ Intelligence Agency Retirement Act 
and elaaaified to chapter 38, section 2001 et seq., 
of TlUe 60, see section 804(b) of PubL. 102-496, 
set out aa a note under aection 2001 of Title 60] 
wfaidi ia made at toe aame time aa the tacreaae 
ta retired and. retainer p«y to which the ] 
tag sentence is appUeabla. 

[See main vUume fitr text cf (e)J 
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Coat-of-Living Adjustment of Retired Fay. or 
Retainer Pay of Memben and Former 
Memben of Armed Forces and Commis­
sioned OfGcen of National Oceanic and 
Atmoapheric Adminiatration and Public 
Health Service; Effective Date of 1976 
Amendment 
Section 801(c) of PubL 94-361 provided that 

[See main volume for text of (1)1 

"(2) If any change otoer than toe repeal of 
the ao-called 1 per centum add-on proviaion 
referred to in paragraph (1) ia nuule in toe 
metood of computing the cost-of-livtag adjuat­
ment of annuitiea paid under chapter 83 of tiUe 
6, United Stetea Code, toe President shall make 
the same change In toe cost-of-living adjustment 
of retired pay and retainer pay of meratien and 
former memben of toe Armed Forces and toe 
cost^-livtag adjustment of annuiUea paid under 
toe Central Intelligence Agency Act of 1964 for 
Certata Employeea [renamed toe Central Intel-

ARIVIED FORCES 

ligence Agency Retirement Act and elaaaified to 
chapter ^ section 2001 et seq, of UUe 50, see 
section 804(b) of PubL. 102-496, set out ss a 
note under section 2001 of Title 60]. ' Any 
change made under thia paragraph ahall have 
toe same effective date aa toe effective date 
apphcable to auch change made ta annuitiea 
under duqiter 83 of titie 5, United Stetea (Ma. 

[See main volume for text of (S)]. . 

Legialative Hiatoiy 
For legialative hiatoiy and purpoae' of Pub L 

98-94, see 1983 U. S. Code Cong, and Adm 
News, p. 1081. See, alao, Pub.L. 98-626, 1984 
U.S. Code Cong, and AdmNews, p. 4174; 
PubL. 100-180, 1987 U.S. Code Cong, and Adm. 
News, p. 1018; Pub.L. 100-466, 1988 U.S. Code 
Cong, and Adm.News, p. 2608; Pub.L. 101-189, 
1989 U.S Code Cong, and Adm.News, p. 838; 
PubL 103-66, 1993 U.S. Code Cong, and Adm. 
News, p. 378; PubL. 103-160, 1993 VS. Code 
Cong, and Adm. Newa, p . 

Change in computation methi>d 5 

3. Date of retirement eligibility 
Under aubaet (f) of thia aection. 1972 baaic 

pay ratea (which would have been moat advante-
geoua to army officer who initially retired in 
1982) could not be uaed ta computtag hia retired 
pay, since he waa not army member ta 1972, and 
toua could not have been eligible for retirement 
toen. 1983, 62 Op.Comp.C;en. 406. 

- I 

4.,. Diatributioii between spouses 
Dhnirce decree entered before caae hoUlng 

that military retirement pay is legally exempt 
from daima of an ex-spouae waa decided, and 
which did not mentioii'husband's linilitaiy retire­
ment pay, was final and conclusive on toe issue; 
and there was nothing for toe trial court to 
modify on such subject under such dreum-

NOTES OF DECISIONS 
stances, to allow wife one half of husband's 
milltaiy retirement pay seven yean after the 
divorce decree because of enactment of thia 
chapter would not be a modification, but a new 
judgment Moller v. MoUer, SD.1984, 366 
N.'WAl 909. 

5. Change in computation method 
Former service member whose disability re­

tirement pay was initially calculated as a per­
centege of montoly pay of active-duty service 
member of his rank had no ongoing right to 
have calculation continued on that basis and 
(Government acted properly in adding cost of 
livmg adJustoiente voted by Ckingress to oiigtaal 
per monto amount ratoer than allowing ratireea 
to receive tacreaaea based on changes ta active-
duty pay ratea. Schrader v. U.S., 1990, 20 
CLCt. 161. 

9 1402. Recomputation of retired or retainer pay to reflect later active duty of 
members who first became members before September 8, 1980 

(a) A member of an armed force who Tint became a member of a uniformed service 
before September 8, 1980, and who has become entiUed to retired pay or retainer pay, 
and; who thereafter serves on active duty (other than for training), is :entiUed to 
recompute his retired pay or retainer pay upon his release from that duty according to 
the following table. 

1. take-

Monthly basic pay 1 or toe grade 
In which he would be eligi-
ble-

(1) to retire if he were retir­
ing upon that releaae 
from active duty; or 

(2) to transfer to toe Fleet 
Reserve or Fleet Marine 
(krpa Reserve if he 

. were tranaferring to ei­
ther upon releaae 
from active duty. 

CoL 2. . multiply by— 

2% percent of toe aum of-

' (1) toe yeara of aervice that 
may be credited to him 
ta computing retired 
pay or retainer pay; 
and 

(2) hia yean of active aeî  
vice after becoming en­
tiUed to retired pay or 
retataer pay.2 

Ĉ L 3, aubtract-^ 

Exceaa over 76 percent of pay 
upon which computeUon ia 
based. 
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»*? been entitied, for a continuous period of at leaat two yean, to baaic pay 
mder toe ratea of tasic pay u effect upon Uiat release from adive duty, compute undê  to^nSi 

^ r e l e « e from adive duty, but who Is not covered by toe precedtag sentence, compute unde?Z 
™^h^l ^ T ^ those In effect upon ttmt release from adive duty. For any oto™ 

" ^ ^ ' ' " i f W under whidi toe member's retiied ̂  or retetaer » y 
waa computed when he entered on ttiat active duty. - . . . ' " r 

n , l ? ^ ° ' ? l ? f ' ^ ' ^ percentege fador. credit eadi fkiU monto of aervice toat la in addition to toe 
Z ^ , f ^ I " ^ , ^ •""""^^ " bnê WBlfth of a year and any remaining fractional part of a monto. r ' ^ ^ m uny 

f ^ T " "ho was ortered to active duty (oUier than for training) hi Uie 
grade that he holds on Uie reUred Ust under former section 6150 of Uiis UUe, or under 
any oUier law Uiat auUiorized advancement on Uie retired list based upon a special 
commendation for the performance of duty In actual combat, may have hlTreUred pay 
recomputed under Uils subsection on Uie basis of Uie rate of basic pay applicable to that 
grade upon his release from that active duty only if he has been entiUed, for a 
conUnuoM penod of at least Uiree years, to basic pay at Uiat rate. If. upon his release 
from Uuit active duty, he has been entiUed to Uie basic pay of Uiat grade for a 
conttauouŝ  penod of at least U u « years, but he does not quSuy under. UiVpreoHllng 
sentence, he may have his retired pay rec<)mputed under Uiis subsection on Uie basis of 
Uie rate of basic pay prescribed for Uiat grade by Uie rates of basic pay replaced by 
mose in effect upon his release from, that duty. r j F J 

J r ^ i ^ ™ ? ' " ^ ° i ^ ' ^ ^ " of 8 uniformed service 
before September 8, 1980, and who has been retired oUier than for physical disability, 
and who whde on active duty incurs a physical disability of at least 30 percent for which 
he would otherwise be eUgible for retired pay under chapter 61 of Uiis tiUe, is enUUed 
upon his release from active duty, to retired pay under subsection (d). 

_ (c) A member of an armed force who first became a member of a uniformed service 
before September 8, 1980. and who— ""uornieD service 

. [See main volume for text of (1) to (SJJ 

is entiUed. upon his release f^om active duty, to retired pay under subsection (d). 

^ i h l r n ^ ^ ^ u ^ r «™ed force covered by subsection (b) or (c) may elect to receive 
i f IV " ' ' " ' 1 P"y to which he became enUUed when he retired. Increased by any 

applicable adJustmento In Uiat pay under section 1401a of Uiis tiUe after he Initially 
became enUUed to Uiat pay, or (2) reUred pay computed according to Uie following table 

(Column 1 

Take 

Hlgheat. monthly baaic pay 
that member recdved while 
on active duty after retire­
ment or after date when hia 
name was placed on tempo­
rary diaability retirisd liat aa 
toe caae may be. 

Column 2 

MulUply by 

Column 8 

Add. 

Aa member electa— 
, . (1)2H% of yean of service 
credited under section 1208 
of this UUe;l or . 

(2) toe highest percentage 
of disability attataed vdiile 
on active duty after retire­
ment or after toe date when 
hia name waa placed on tern-, 
poraiy diaabiUty retired liat 
aa toe caae may be.1 

Add amount 
neceeaary. to 
tacreaae 
product of 
eolumna 1 
and 2 to 60% 
of pay upon 
which compu­
teUon is 
baaed, if 
member ia on 
temporary 
diaability re­
tired Hat 

Column 4 

Snbtrad 

Exceaa over 
76* of pay 
upon which 
computation 
ia baaed. 

, 2 : ^ ^ , ! ? f ^ percentege fador, credU eadi ftall monto of aervice toat ia ta addition to toe 
Sl^SU r^,"^ " ' ^ r . : : ! ' : ^ totoe member aa on^twelfth of .yea, and dis^JS X 

If. while on active duty after retirement or after his 
disabmty retired list, a r sr covered by Uiis subsection 

on the teroporaiy 
promoted to a higher 

:il'.fu. 

'4 
m 

mm 
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grade in which he served satisfactorily, as determined by the Secretary concerned, he is 
entiUed to retired pay based on the monthly basic pay to which he would be entiUed if 
he were on active duty tai that higher grade. ' " 

[See main volume firr text of (e)] 

(f)(1) In the case of a member who is entiUed to recompute retireti pay under tills 
section upon release from active duty served after retiring under section 3914 or 8914.of 
this titie, the member's retired,pay as recomputed under another provision of this 
section shall be increased by 10 pereent of the amount so recomputed if the member has' 
been credited by the Secretary concerned with extraordinary heroism in the line of duty 
during any period of active duty service in the armed forees. 

(2) The amount of the retired pay as recomputed under another provision of this 
section and as increased under' paragraph (1) may not exceed the amount equal to .76 
percent of the monthly rate of basic pay upon which the recomputation of such retired 
pay is based. i • • •• 

(3) The determination of the Secretary concerned as to extraordinary heroism is 
conclusive for all purposes. • . • . ' 

(As amended Sept 24, 1983, Pub L.. 98-94, TiUe DC. SS 922(aXS), (4), 923(aXl), (2XB). (C), 97 Stet 
641, 642; July 1,1986, Pub.L. 99-348, TjUe I I , i 201(bX3), 'Htie I I I , S 304(aX3), (bX3X 100 Stat 694, 
703; Oct 23, 1992. Pub.L. 102-484. Div. A.'nUe VI, S 642(a), 106 Stat 2424.) I 

HISTORICAL AND STATtm)RY NOTES 
Codifidition 

Anotoer section 304(bX3) of Pub.L 99-348 
amended toe table of aectiona at toe beginning 
of chapter 671 of this tiUe. 

1992 Amendmente 
Subset (f). PubL. 102-484, Title VI, 

i 642(a), added aubsec. (0. 

1986 Amendment 
Heading. PubL 99-348, { 304(bX8), msert-

ed "of memben who fint became memben 
before September 8, 1980" after "active duty". 

Subset (a). Pub.L 99-348, i 304(a)(3), 
atruck out "(aa defined in aection 1407(a)(2) of 
thia tiUer after "uniformed aervice". 

Pub.L. 99-348, S 201(b)(3), struck out provi­
sion that if toe amount recomputed la not a 
multiple of $1, it be rounded to toe next knver 
multiple at i l . See section 1412 of this titie. 

Subeeca. (b). (c). Pub.L 99-348, i 304(aX3), 
atruck out "(aa defined ta section 1407(a)(2) of 
this tiUer after "uniformed service". 

Subset (d). PubL. 99-348, S 201(bX3), 
struck out provision toat if the amount recom­
puted is not a multiple of $1, it be rounded to 
toe next lower multiple of $1. See section 1412 
of this UUe. : 

1983 Amendment 
Subset (a). Pub L 98-94, i 922(a)(3), sub­

stitoted "accordtag to toe following teble. The 
amount computed, if not a multiple of $1, ahall ' 
be rounded to toe next lower multiple of $1." for 
"as follows:". 

Pub L 98-94, t 823(aXl), (2XB), ta footoote 2 
of toe table, aubatitotad "Before applying per­
centage factor, credit each full monto of aervice 
that ia ta addition to the number'of AiD yaan of 
service creditable to toe member aa one-twelfth 
of a and diaregard any remaining fractional 

of a I ' for'"Before applying percent­
age factor, credit a part at a year that is abi 

months or more aa a whole year, and disregard 
a part of a year toat is less than six montos". 

Subset (d). Pub L. 98-94, S 922(a)(4), sub­
stitoted "accordtag to toe foQowtag teble. The 
amount computed, if not a multiple of $1, ahall 
be rounded to toe next lower multiple of $1.'' for 
"as follows:". 

. Pub. L. 98-94, 8 923(aXl). (2XC), ta footoote 1 
of toe table, substitoted "Before applying per­
centage factor, credit each full monto of aervice 
toat is in addition to toe number of fUU yean of 
service crediteble to toe memtier as one-twelfto 
of a year and disregard any remaintag fi-actional 
part of a monto" for "Before applytag percent­
age factor, credit a part of a year toat is six 
montos or more as a whole year, and disregard 
a part of a year toat is less toan six montos". 

. Effective Date of 1992 Amendment 

Section 642(c) of PubL 102-484 provided 
that "No benefite shall accrue for months be-
gtaning before toe date of toe enactment of this 
Ad [Oct 23,1992] by reason of toe amendments 
msde by this section [emending this section and 
aection 1402a of this titie]." 

Effective Date of 1983'Amendment 

Amendment by section 922(a)(3) and (4) of 
Pub L. 98-94 effective Oct 1, 1983, see section 
922(e) of Pub. L 98-94, set out aa a note under 
section 1401 of this tiUe. 

Amendment by section 923(aXl) and (2)(B) 
and (C) of Pub. L. 98-94 applicable wito reaped 
to (1) toe computetion of retired or retainer pay 
of any individual who becomea entiUed to that 
pay after Sept 30, 1983, and (2) the recompute­
tion of retired pay under section 1402. 1402a, 
3992. or 8992 of tola UUe, of any tadividual who 
afto- Sept 80. 1 becomes entiUed to ! 
Dute retired pay under aection. aee aection 

() of Pub L. 98-94. aet out aa a note under 
aection 1174 of thia tide. 
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Recomputation of Retired P«y of Certain Re­
tirees Recalled between October 1, ig«3, 
and September 80, 1971, snd Released from 
Duty Before October 1, 1973 

PubL. 98-626, 'HUe VI, 8 666, Oct 19, 1984 
98 Stet 2662, provided Uiat 

"(a); NotwitosUmdtag toe second sentence of 
footoote 1 of toe teble contained In section 
1402(a) of UUe 10, United Stetea Code [subsec. 
(a) of tois section] (relating to recomputetion of 
retired pay to reflect later active duty). In toe 
caae of a member of toe Aimed Foreea who— 

"(1) waa voluntiully called or ordered to 
active duty during toe period beginning on 
(Wober 1, 1968, and ending on September 80, 

"(2) was at toe time of such call or order 
enUUed to retired pay or retataer pay; 

"(3) served on such active duty under auch 
call or order for a continuous period of at least 
two yean; and 

"(4) was releaaed from such adive duty 
before October 1, 1978, 

Uie retired or rebdner pay of auch member shall 
be recomputed, aa provided ta aubaection (b), 
under toe rates of bade pay in effed at Uie time 
of that release from setive duty. 

"(b) The retired or retsiner pay of a member 
of toe Armed Forcea described ta aubaection (a) 
•hall be toe amount determined lundar aection 
1402(a) of tiUe 10, United Stetea Code (aubsec. 
(a) of thia secUon] (aa modified wito reaped to 
such member by aubaection (a)), and increased 
by toe amount by which toe member'a retired or 
retainer pay would have been increaaed during 
the period begtaning on toe date of toe mem­
ber'a releaae trom active duty referred to In 
aubaection (a)(4) and ending on toe day before 
Uie day on which tola section becomes effecUve 
had aubaection (a) applied in toe caae of toe 
member at toe time of toat releaae fhim active 
duty. 
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"(c) Tide aection shall apply only wito reaped 
to retired pay and retainer pay payable for 
montha beginntag after September 30, 1984, or 
on or alter toe date of toe enactment of tola Ad 
[Oct 19, 1984], whichever is kter." 

Retired Pay and Retainer Pay; ProhibiUon 
againat Recomputation urnkr 1963 Pay 
Rates; Exceptions; IncremenU Baaed on 
Greater of 6 Pereent Iiicreaae or Recompu­
tetion under 1968 Pay Rates for Memben 
Retired Prior to Oct 1949 for Reasons Oth­
er Than Physical Disability, Memben Re­
ceiving Retired Pay under Career Compen­
sation Act of 1949 and Former Chiefs of 
Staff; Additional 6 Percent Increase for 
OUier ReUred Memben; Exclusion ft-om 
Increase of Officers Retired under Certain 
Provisions 

SecUon 5(a) to (f) of PubL. 88-132 provided 
toat 

[See main volume for text of (a)] 

"(b) A member or former member of a uni­
formed service who waa reUred otoer than for 
physical diaability and who, in accordance wito 
aection 611 of toe Career CompenaaUon Ad of 
1949 (63 Stet 829) [aection 611 of Ad Oct 12, 
1949, set out aa a note under section 680 of tills ' 
UUe], is entiUed to retired pay or retataer pay 
computed by "metood' (a) of toat secUon using 
rates of bade pay toat were ta effed before 
October 1, 1949, ia enUUed— 

[See main volume for text of (I) and (t)J 

wUchever pay ia toe greater. 

(See main volume for text of (e) to (fij 

Legislative Histoiy 
For legislative histoiy and purpose of Pub L 

98-94, see 1983 U. S. Code Cong, and Adm.' 
News, p. 1081. See, also, Pub.L. 102-484, 1992 
U.S. Code Cong, and Adm. Newa, p. 1636. 

§ 1402a. Recomputation ofretired or retainer pay to reflect later active duty of 
members who first became members after September 7,1980 

(a) In general.—A member of an armed force— 

(1) who first became a member of a uniformed service after September 7, 1980-
(2) who has become entiUed to retired pay or retainer pay; and 
(3) who Uiereafter serves on active duty (oUier Uian for training) 

Colimm 1 
Take 

Columii 2 
MultiDlv bv 

Retired pay base or retainer pay base 
under section 1407 which he would be 
entiUed to use If— 

(1) he were retiring upon release from 
that active duty; or 

(2) he were tr irring to the F 
1 e or F Marine Corps ] e 
upon that release trom active duty ' 

The retired pay multiplier or retainer pay 
mulUplier prescribed In section 1409 for 
the sum of—' 

(1) the years of service that may be 
credited to him in computing retired pay 
or retainer pay; and 

(2) his 1 of active ser after 
becoming enUUed to retired pay or re­
tainer Day. 

'Hp! 
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(b) New diaability incurred during later active duty.—A member, of an armed force 
who first became a member of a tmiformed service after September 7. 1980. who has 
been retired other than for physical disability and who while on active duty incurs a 
physical disability of at least 30 percent for which he would otherwise be eligible for 
retired pay under chapter 61 of this titie. is entiUed. upon his release trom active duty, 
to retired pay under subsection (d)., 

(c) Adilitional or aggravated disabiUty incurred during later active duty.—A 
member of an armed force who first became a member of a uniformed service after' 
September 7. 1980. and who^ 

. . [See main volume fbr text of (1) to (S)] 

is entiUed, upon his. release from acthre duty, to . retired pay under, subsection (d). 

(d) Computation for later disability.—A member of ah armed force covered by 
subsection (b) or (c) inay elect to'receive either (1) the retired pay to which he became 
entiUed when he retired, increased by any applicable adjustmenta in that pay under 
section 1401a of this titie after he initially became entiUed to that pay. or (2) retired pay 
computed according to the following table. 

Cohimo 1 
Take 

The retired pay base 
computed under sec­
tion 1407(b) of tills ti­
Ue. • 

Cohumi 2 
Multiply by 

As member ded»--
(1) 2% percent of 
yean of service cred­
ited under aection 
1208 of tola title; 1 or 

(2) toe highest per­
centage of disability 
attataed while on ac­
tive duty after retire-

. ment or after, toe 
date when his name 
waa placed on tempo­
rary diaability retired 
list aa toe caae may 
be. 

Cohimn 3 
Add 

Amount necessary to 
increase produd of 
columns 1 and 2 to 60 
percent of pay' upoii 
which computeUon is 
based, if member is 
on temporary disabil­
ity retired, list 

Column 4 
Subtract' 

Excess over 76 percent 
of retired or retainer 
pay base upon which 
computetion Is based.' 

1 Before applying percentage factor̂  credit a part of a year toat is six montos or more as a whole 
year, and diaregard a part of a year that is less toan six montos. ' ' 

(e) Alternative recomputation to subsection (a) formula.—Notwithstanding sub­
section (a), a member covered by that subsection may elect, upon his release fhim that 
active duty, to have his retired pay or retainer pay— 

[See main volume for text of (1) and (£)J 

(f) Additional 10 percent for certain'enlisted members credited with extraordi­
nary heroisnt—(1) In the case of a member who is entiUed to recompute retired pay 
under this section upon release from active duty served after retiring under section 3914 
or 8914 of this tiUe, the member's retii^ pay as recomputed under another prevision of 
this section shall be increased by 10 percent of the amount so recomputed if the member 
has been credited by the Secretary concerned with extraordinary heroism in the line of 
duty during any period of active duty service in the armed forces. 

(2) 'The amount of the retired pay as recomputed under another prevision of this 
section and as increased under paragraph (1) may not exceed the ainount equal to 75 
percent of the retired pay base iipon which the recomputation of such retired pay is 
based.. . . ' • . • 

(3) The determination of the Secretary concerned as to extraordinary herelsni Is 
conclusive for all purposes. 

(As amended Pub.L. 9»-94, UUe DC H iX6),'(6), iXD, (2XD), (E), Sept 24, 1988, 97 Stat 
641, PubL 99-848, 'HUe II. { 201(bXl). (2). July 1,1986,100 Stet 693; Pub.L 102-484, Div. A, 
TlUe VI. 5 842(b), Oct 23, ] 106 Stet ) 
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HISTORICAL AND 
1992 Amendmente - • ' ) ' 

Subset (f). PubL. , l O a ^ 'nUe VI, 
I 642(b), added aubset (f). 

1986 Amendment 

Subeet (a). PubL 99-848, { 201(bXl), ta-
aerted "In general-" after "(ar. stiiick out 
proviaiona that member of a uniformed aervice 
be defined in aection 1407(a)(2) of thia titie and 
toat if toe amount recomputed ia not a multiple 
of $1, It be rounded to toe next lower multiple of 
fl, ta cohimn 1 of the Table substitoted "Retired 
pay baae or retainer pay baaa" for "Montoly 
retired or retataer pay baae", ta eohnnn 2 of toe 
Table aubatitoted "Tiie retired pay multiplier or 
retainer pay multipber preaeribed in aection 
1409 for" for "for 2k% oT, atrack out footoote 1 
to coluEui 2, wUeb provided tiiat before applytag 
toe perceiitage factor, credit eadi ftall monto of 
service toat la ta addition to toe number of ftall 
yean of service ereditabla to the member as 
one-twelfto of a year and diaregard any remata-
big fhu:tionaI put;of a.mooto, and strudc out 
column 3, which dtaected Uiat toe excess over 76 
percent of monthly retired or retataer pay on 
which toe computetion ia baaed, be aubtraeted. 

Subaet (b). PubL. 99-848, < 201(bX2XA). 
Inaeited "New diaability tacurrad during later 
active duty.—" after'"(b)". : 

Subset (c). Pub.L. 99-848. « 201(bX2XB), 
Inaerted "AdtBttonal or aggravated diaability ta-
curred duitag later active duty.—" after "(er. 

Subaet (d).' PubL. 99-848, J 201(bX2XC), 
Inaerted "Computation for later diaabiUty.—" af­
ter "(dr, atruck out provision toat if toe amount 
recomputed ia not a multiple of $1; it be rounded 
to toe next lower multiple of tl, and ta column 1 
of toe Table struck out "montoly". before "re­
Ured pay" and In column 4 of toe Table stiiick 
out "monthlĵ  before "retired or". 

Subaet (e). PubL 99-848, t 201(bX2XD). .. 
Inaerted "Alternative recomputetion to aubsac-
Uon (a) fonnula.—" after '(e)". 

1983 Amendment 

Subset (a). Pub.L 98-94, t 922(aX6), aubati-
tuted "accordtag to toe foDowtag table. Hie 
amount recomputed. If not a multiple of $1, ahaU 
be rounded to toe next lower multiple of <1." for 
"as follows.-". 

Pub L. 9»-94, I 928(aXl). (2)(D); in footoote 
1 of toe table. subsUtotMl "Befbre an>lytag per-
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centage fador, credit each hill monto of aervice 

. toat la ta addition to toe number at ftaH yean of 
aervice creditable to toe member aa one-twelfto 
of a year and diaregard any. remaintag fractional 
part of a monto" for "Before applying percent­
age factor, credit a part of a year toat ia six 
montha or more aa a wbole year, and diaregard 
a part of a year toat ia leaa toan dx montoa". 

Subaet (d). PubL 98-94, { 922(aX6), aubsti-
tated "accordtag to toe followtag .teble.. The 
amount computed, if not a multiple of $i; "ahall 
be rounded to toe next lower multiple of $l.r for 
"aa.followa.-".' ..i. . r-. -., : 

Pub L. 98-94, { 923(aXl), (2XE), ta footoote 
1 of toe teble, aubatitoted "Before applytag per.̂  

... centage factor, credit each ftill monto of aerrice 
toat is ta addition to the number of full yean of 

' servica crediteble to toe member as one-twelfto 
of a year and diaregard any remaintag fractional 
part of a monto" for "Before applying percent­
age factor, credit a part of a year toat ia six 
months or more aa a whole year, and disregard 
a part of a year toat Is less toan six montos". 

Effective Date of 1992 Amendment 

Amendment by aection 642(b) of PubL 
102-484 effective Oct 23, 1992, aee aection 
642(c) of PubL 102-484, set out as a note under 
aectioo 1402 of tois titie. 

Effedive Date of 1983 Ainendment 

Amendment by section 922(sX5) and (6) of 
Pub L. 9ft-94 effective Oct 1, 1988, aee section' 
922(e) of Pub L. 98-94, set out aa a note under 
aection 1401 of this titie. '•••''•• • •.. • •' 

Amendment hy section 928(aXl) and (2XD) 
and (E) of Pub L. 98-94 appUeable wito reaped 
to (1) toe computeUon of retired or retainer pay 
of any Individual who becomea entiUed to toat 
pay after Sept 30, 1988, and (2) toe recompute­
tion of retired pay under aection 1402, 1402a, 
3992, or 8992 of tide titie, of any tadividual who 
after Sept. 30, 1983, becomes entiUed to recom­
pute retired pay under such section, see section ' 
923(g) of Pub L. 98-94, set out ss s note under 
section 1174 of this UUe. 

Legislative Histoiy ' 

For legislative histoiy and purpose of Pub L 
98-94. see 1983 U. S. Code Cong, snd Adm' 
News, p. 1081. See, alao. PubL. 102-484, aee 
1992 U.S. Coda Cong, and Adm. Newa, p. 1636. 

i 1403. Disability ritired pay: treatment under Internal Revenue Code of 1986 

I t T f ^ T f "I? fo"*' «"»P"ted under formula 

of years of service, which exceeds Uie reUred pay Uiat he would receive If it were 

computed on Uie bask of percentage of dlsabDIty is not considered as a pension, araiulty 

™ L « - allowance for pereonal fajury, or sickness, resulting from acti^ s e r ^ ^ 

armed forees, under section 104(a) of Uie Internal Revenue Code of 1 
(Aa amended Apr. 21, 1987, Pub.L 100-26, ( 7(hXl), (2KA), 101 Stet ) 

11 

'il 

1 

m 
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HISTORICAL AND STATUTORY NOTES 
Hcfctvneea in Text PubL. 100-26, { 7(hX2XA), aubatitoted *In-

The Internal Revenue Code of 1986, referred temal Revenue Code of 1986" for "Internal Rev-
to ta aection catddine and text ia UUe 26, enue Code of 1964" ta aection catehltae. 
Intehial Revenue Code. Section 104(a) ia daad-
fied to 'aection 104(a) of Title 26i ; 
1987 Amendment ' , ; 
. PubL. 100-28. S 7(hXl), aubatitoted'Internal 
Revenue Code of 1986" for 'Internal Revenue 
Code of 1964". 

9 1405. Years of service 
(a) In general.—For the purposes of the computation of the years of service of a 

member of the armed forces under a provision of this titie providing for such computar 
tion to be made under this section, the years of service of the member are computed by 
addingrr 

[See main volume fbr text of (1) to (3)] . \ 

• '(b) 'Fractioiuil years of service.—In determining a meinber's years of service uiider 
subsection (a)— 

'' (1) each full month of service that is in. addition to the number of full years of 
service creditable to the member shall be credited as Hi of a year; and 

(2) any . remaining fractional part of a inonth shall'be disregarded. 
(As amended PubL. 9̂ -348. 'HUe I . } 106, July 1, 1986, .100 Stet 691.) 

HISTORICAL AND STATUTORY NOTiES ' " 
1986 Amendment 

Subaet (a). PubL. 99-348, § 106(1). desig­
nated existing provision as subset (a), and ta 
subset (a) as so designated, inserted "In gener­
al.—" after "(a)" and in provision preceding par. 
(1) subatitoted "toe computetion of toe yeara of 
service of a member of the armed forcea under a 
proviaion of this UUe providing for auch compu­

tetion to be made under this section* for "sec­
Uon 1401 (formulas 4 and 6), 3991 (formuhi A), 
3992 (formula B), 6iei(b), 6323(e), 632e(a)(2) and 
(b)(2), 6383(c)(2), 8991 (formula A), or 8992 (for­
mula B) of this UUe" and "toe member" for "a 
member". 

Subsec, (b). Pub.L. 99^8, i 106(2), added 
subset (b). ' . 

S 1406. ReUred pay base for members who first became members before Septem­
ber 8, 1980: final basic pay 

(a) Use of retired pay base in computing retired pay.;— 
(1) General rule.—The retired pay or retainer pay of any penon entiUed to that 

pay who fint became a member of a uniformed service before September 8,1980, is 
computed using the retired pay base or retainer pay base determined under this 
section. 

(2) Exception for recomputaUon.—Recomputation of retired or retainer pay to 
reflect later active duty is pro'vided for under section 1402 of this title without 
reference to a retired pay base or retainer pay base. 

(b) Retirement under subtitle A—In the case of a person whose retiir^ pay is 
computed under this subUtie, the retired pay base is deterrnined in accordaiice with the 
foUowing table. 

For a member entiUed to retired pay ' 
under section: 

The retired ,base pay. is: 

1201 
1202 
1204 
1205 . 

Monthly. basic pay' of grade to which 
member is entiUed under section 1372 or 
to which he was entiUed on day before 

. retirement or placement on temporary 
disability retired list, whichever , is h i ^ ; 
er. . 

1331 U ly pay f of highest grade 
satisfactorily by at : in 
the armed forces.. ' 

AI?MED FORCES 

For a member entiUed to retired pay 
iinder section: 

10 § 1406 

TTie retired base pay Is:. 

MonUily basic pay to which member would 
have been enUUed if he had served on 
active duty in his retired grade on day 
before retirement, or if Uie pay of Uiat 
erade is less Uian Uie pay of any war­
rant grade satisfactorily held by him on 
active duty, the monthly basic pay of 
that wan-ant offlcer grade. 

MonUiIy basic pay a of member's retired 
grade.4 

^ i o ^ ' ? ^ ^ ' ^ S ! ! Z ' ' : ^ ^ 1 ^ - ^en members name waa pUced on 

* Compute at rates applicable on tiate when retired pay is granted 

SCompute d rates applicable on date of retirement 

and J J X & r T p X ' r e t i r e d grade a. if sections 3962(b) 

(0 Voluntao. retirement for members of the Army.-

s e S n * S ^ : r t r 5 ; , ? : , : = X l \ S ^ computed under 
3992. of this title, Uie uhder section 
following'table. 18 determined m accordance' wiUi the 

For a member entiUed to retired pay 
under section: 

The retired pay base is: 

MonUily basic pay of member's retired 
grade. 1. _ 

ad sSy."'* . ' " ^ ' "•"-'ion, dete™tae member's retired grade as if .«^on 3962(b) did 

r ' ^ ^ ^ ^ ^ ' ^ Z T ^ r n ^ ^ ^ Corp.--l„ the case of a 
on Uie retired ̂ ^ i ^ L ' ^ T X t ; ' ' ' ' l T " " ^ who I s T 1 
pay under section of Uils UUe Uie r ^ J t ^ ' ° ' " ' " " " ' ^ 
detorroinsa in accordance Wiethe fo ,g t 2 ^ or retainer pay fa 

27u.s.c.A..s.4ŝ,,.̂ k̂._̂  

m 
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For a member enUUed to retired or 
retainer pay under section: 

The retired pay base or retainer pay 
base is: 

6323 
6325(a) 
6383 

Basic pay of the grade in which the mem­
ber retired.' 

6325(b) Basic pay of the grade the otRcer would 
hold if he had not received an appoint­
ment described in section 6325(b). 

6326 Basic pay of the pay grade in which the 
member was serving on the day before 
retirement 

6330 Basic pay that the member receĥ ed at the 
time of transfer to the Fleet Reserve or 
Fleet Marine (Dorps Reserve. 

6151 Basic pay of the grade to which the mem­
ber is advanced under section 6161. 

6334 Basic pay of the grade to which the mem­
ber is advanced under section 6334. 

1 If toe rate spedfied is less toan toe pay of any warrant oflicer grade satisfactorily hdd by toe 
memtier on active duty, use toe monthly basic pay of that warrant officer grade. 

(e) 'Voliuitaxy retirement for members of the Air Foroe.— 
(1) In general.—In the case of a member whose retired pay is computed under 

section 8991. of this tiUe or who is. entiUed to retired pay computed under section 
8992 of this'titie, the retired pay base is determined in accordance 'with the 
following table. 

For a member entiUed to retired pay 
under section: 

The retired pay base is: 

8911 
8918 
8920 
8924 

Monthly basic pay of member's retired 
grade.* 

8914 
8917 

Monthly basic pay to which member was 
entiUed on dav before he retired. 

8992 MonUily basic pay of grade to which mem­
ber is advanced on retired list 

1 For toe puiposes of thia subsection, determine member's retired grade as if section 8962(b) did 
not apply. 

(2) Rate of basic pay to be used.—^The rate of basic pay to be used under 
paragraph (1) is the rate applicable on the date of the member's retirement 

(f) Coast Guard.—In the case of a inember who is retired under any section of UUe 
14, the member's retired pay is computed under section 423(a) of tiUe 14 in the maimer 
provided in that section. 

(g) Commissioned Corps of National Oceanic and Atmospheric Administration.—, 
In the of an officer whose retired pay is computed under section 16 of the C 
and Geodetic Survey Commissioned OfBcers' Act of 1948 (33 U.S.C. 853o). Uie retired 
pay base is the : pay of the rank with which the officer retired. 

on 
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(2) Definitions.—In this subsection: 

;(A) .The term "Chi.ef Of.SeWice'̂  means any of Uie foUowing-
(i) . Chief of Staff of the Army. . . . \ 
(ii) Chief of Naval Operations. : 

: (ill) Chief of Staff of Uie Air Fore& 
(iv) Commandant of the Marine Corps. • 
(v) Commandant of the Coast Guard. 

(B) The term "senior enlisted member" means any of Uie following-
, (0 Sergeant M^or of Uie Army. 

. (ii> Master Chief PeUy. Officer, of Uie Navy. 
. (iii) Chief Master Sergeant of the Air Force. 

(iv) Sergeant M^or of Uie Marine Corps.' 
, (v), Master Chief Petty Officer of Uie Coast Guard 

10(M D̂iv-X .'RUeS X ) X l 2ĵ  9̂^̂  P""̂  
i 1131(7), Dec; 6, 1991, 106 Stet 16(W0 ' ^ ' ^ ' * ' ' 

Referencea' in Text 

Section 16 of toe Coast iand Geodetic Survey 
Commlsdoned Offlcen' Ad of 1948, referred to 
ta subset (g), is daadfied to section 863o of 
nUe 83, NavigaUon and Navigable Watera. 

Section 210(g) of toe PubUc Healto Servica 
Act referred to in subaet . fli). Is elasaifiad to 
section 211(g) of TlUe 42, Tlie Public Healto and 
Welfare, 

Section 211(a) of toe PubBc Healto Sendee 
Act referred to in subset (h), is daaailled to 
"ection 212(a) of TiUe42. . . ' " 

Prior Provisions 

. L'^'^?.^ " " ^ Allied PubL 89-662. 
t ZOVOd. 14, 1966, 80 Stet 902, relattaTto 
mwtetiona on revocation of retired pay, was 
'Mes'gnated aa section 1888 of Uiis tiUe: 

' ' • ' . • " ( . 1 . . . 
1991 Amendmente 

•Subset (b). Pub.L 102-190, ta toe.first eol-
innn ta toe bdile. substitoted "section 680" fbr 
ŝection 564". 

R7 

HISTORICAL AND STATUTORY NOTES 

1988 Ainendment 
. Subset (b). PubL 100-466 substitoted "sat­
isfactorily- for "satisfactory" ta the matter ta 
too aecond column relating to memben entitied 
to retired pay under section 1831. 

1987 Amendment 
Subsec. (d). PubL. 100-180, { 612(d)(2)(A) 

substitoted "section 6161 or 6334 of Uiis UUe" 
for "section 6161 of thia tiUe". 
• PubL. 100-180, i '612(dX2XB), added item ta 
table relating to aection 6334. 

• ^ y r t 0̂0-̂ 80, i 1314(bX6XA), 
maertod "and Vice Chairmen" followtag "for for­
mer Chairmen" ta subsection catchUne. 

Subeet aXl). PubL. lOO-UM 
« 1314(bX6XB), taserted "or Vice ChainmuT 
foDowing "aerved aa (Sudrman". 

Effective Date of Amendmente 
Amendment by PubL. 108-190 effedive Feb 

1. J aee aection 1132 of Pub.L loa-190, set 
aa a note under aection 621 of tola UUe. 
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LegisUtive Histoiy 
For legialative hiatory and purpoae of PubL. 

100-180, see 1987 U.S.Code Cong, snd Adm. 

ARMED FORCES 

News, p. lOia See, also, Pub.L. 100-466, 1988 
U.S.Code Cong, and Adm.News, p. 2603; PubL. 
102-190, 1991 U.S.Code Cong, and Adm.Newa, 
p. 918. . 

9 1407. Retired pay base for membera who firat became memben after September 
7, 1980: high-36 month average 

(a) Use of retired pay base in computing retired pay.—The retired pay or retainer 
pay of any peraon entiUed to that pay who firat became a member of a uniformed service 
after September 7. 1980, is computed using the retired pay base or retainer pay base 
determined under this section. 

(b) High-three average.—The retired pay base or retainer pay base of a peraon 
under this section is the person's high-three average determined under subsection (c) or 
(d). 

(c) Computation of high-three average for membera entitled to retired or retain­
er pay for regular service.— 

(1) General rule.—The high-three average of a member entiUed to retired or 
retainer pay under any provision of law other than section 1204 or 1205 or section 
1331 of this tiUe is the amount equal to— 

(A) the total amount of monthly basic pay to which the member was entiUed 
for the 36 months (whether or not consecutive) out of all the months of active 
service of the member for which the monthly basic pay to which the member 
was entitled was the highest, divided by 

(B) 36. 
(2) Special rule for short-term disability retirees.—In the case of a member 

who is entiUed to retired pay under section 1201 or 1202 of this tiUe and who has 
completed less than 36 months of active service, the member's high-three average 
(notwithstanding paragraph (1)) is the amount equal to— 

(A) the total amount of basic pay to which the member was entitled during 
the period of the member's active service, divided by 

(B) the number of months (including any flection thereoO of the member's 
active service. 

(d) Computation of high-three average for members and former members enti­
Ued to retired pay for nonregular service.— 

(1) Retired pay under chapter 67.—The high-three average of a member or 
former member entiUed to retired pay under section 1331 of this tiUe is the amount 
equal to— 

(A) the total amount of monthly basic pay to which the member or former 
member was entiUed during the member or former member's high-36 months 
(or to which , the member or former member would have been enUUed if the 
member or former member had served on active duty during the entire period 
of the member or former member's high-36 months), divided by 

(B) 36. 
(2) Nonregular service disability retired pay.—The high-three average of a 

member entiUed to retired pay under section 1 ^ or 1205 of this tiUe is the amount 
equal to— 

(A) the total amount of monthly basic pay to which the member was entitled 
during the member's high-36 months (or to which the member would have been 
entiUed if the member had served on active duty during the entire period of the 
member's high.36 months), divided by 

(B) 36. 
(3) Special rule for short-term disability retirees.—In the case of a member 

who is entiUed to retired pay under section 1204 or 1205 of this tiUe and who was a 
member for less than 36 months before being retired under that secUon, the 
member's high-three average (notwithstanding paragraph (2)) is the amount equal 
to— 

(A) the total amount of : pay to which the member enUUed during 
the entire period the member was a 3er of a uniformed service before 
being so retired (or to which the member would have entiUed if the 

<?« 
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member had served on active duty during Uie entire neriort tho m»™K„ 

^ ^ l ^ l m ^ ^ t r t i i i J t l i r S ' ^^< t̂ion UiereoO which;uie mem-. 

w h o i e X f p^; 1 - - - b - or fonner member 
not comiecutivKt^f^ Uie hlfi,^ ? ""tf ^ ""'"'^ ^'^^'^ 
became entiUed to retL^ T r S S i c S ^ m o n ^ T ^ ' " " ^ ^ 
member or former member ^ ent iuLT,rw^, ,?^^ "hlch Uie 
active duty during thoMr^nti^) ™ ,^^^^^^^^^^ ^ 
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Uie member's high-36 montos, divided by 36 
*e .tenn high-38 montos. Sê  

subset (d) of Uils secUon. 

Subsec (d). Pub.L 101-189, » 661(a)(4), 

Mtoi (e) • ^'"' ""''»*!=•, "^'oig-

HISTORICAL AND 
Prior Provisions 
„ft ''^r "0^' Added PubL 96-342. 
TlUe VIII, } 818(aXl), Sept 8, 1980, 94 Stot: 
1100, and amended Pub.L. 96-613 TlUa I 
« 113(c), TiUe V, H 601(21), 611(63) Dec 12 
1980, 94 Stet 2877, 2908, 2925. wi^S to 
detCTmination of retired pay baae, waa repealed 

1989 Amendment 

Subaet (b). PQb.L 101-189, { 661(aX.'), add-
ed reference to aubaet (d). .. 

PubL 101-189, 8 661(bX2), aubsHtoted "per-
Z ' . ' ^ T " ' " "mambe'' and "mlmo-ber"!", reapectively. 

.HH"!f**^J'\f"''-^- 101-189, J 661(a)(2), (4), 

(c),whldi provided toat for toe purpoaaa of tola 
•action, a member'a hlgh-Uiree averafe waa toe 
amount, equal to toe total amount Tf monUily. 
basic pay to «Wdi toe member waa enUUed fw" 

Subsec. (e). Pub.L. 101-189, J 661(aX2), (3), 
^ Z ' ! ^ former aubset (d) as (e), and 

...etouck out former subset (e), vrfiidi had provide 
ed special rules for short̂ erm disability retir­
ees. See subset (dX3) of tois section. 

Suba^ (0, (g). PubL: 101-189, S 661(a)(2) 
atruck out former subaet (f), relating to apediJ 
rule for membera retiring wito nbn-AgulaTser-
viee, and former subaet (g), defintag toe tern 

L̂SSn*""' 
Legislative Histoiy 

^e,ffJ^'^^J? pun*" of PubL 
Kp.^..''*'"-'-'^'^''""'''"''^ 

1. CompuUUion 

JSl!^^?"" P?y"»"'» 'bould not be taduded ta 
computetion of a aervice member'a retiied pay 

NOTES OF DECISIONS 

baae, for puipoaaa of computing hia enUUement 
under tola ledion. 1983. 62 Comp.Gen. 167 

i 1408. Payment of retired or retainer pay in compli.„ce with court onier. 

(a) Definitions.—In this secUon: 

(1) The term "Court" means- , 

ISee .fMin volume for text qf (A) to (C)] : 

. Uie terms of a previously toauS d Z l l ^ f ^ T ^ " ^ modifying 
s e p a S . o r B ^ ^ » ^ ^ ' ^ , ^ ' > ' ! t , ' » » « « > l " « o n , annulment, ortegS 
such previously E d « « 2 ) w f f i j l " ' " P " ^ ' " ^ ^ ^ ^ inddent to 

' .tiv 

M 

nain volume fbr 
an 

of(AJ (B)] 
I i i 
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(C) in the case of a division of property, specifically provides for . the 
payment of an amount, expressed in dollare or as a peroentage of disposable 
retired pay. trom the disposable retired pay of a member to Uie spouse or 
former spouse of that member. 

(3) The term "fmal decree" means a decree tram which no appeal may be taken 
or from which no appeal has been taken within the time allowed for taking such 
appeals under the laws appUcable to such appeals, or a decree fi-om which timely 
appeal has been taken and such appeal has been finally dedded under Uie lavre 
applicable to such appeals. . . 

(4) The term "disposable retired pay" means Uie total monUily retired pay to 
which a member is entiUed less amounta which— 

(A) are owed by that member to the United States for previous overpay-
mento of retired pay and for recoupmenta required by law resulting from 
enUUement to retired pay; 

(B) are deducted from Uie retired pay of such member as a result of. 
forfeitures of retired pay ordered by a court-m.arital or as a result of a waiver, 
of retired pay required by law in order to receive compensation under UUe 5 or, 
titie 38; ' ' 

(C) in the case of a member entiUed to retired pay under chapter 61 of this 
titie, are equal to the amount of retired pay of the member under that chapter, ; 
computed using the percentage of the member's disability on the date when the., 
member was retired (or the date on which the member's name was placed an -
the temporary disability retired list); or 

(D) are deducted because of an election under chapter 73 of this titie to= 
. provide an annuity to a spouse or former spouse to whom payment of a portion 

of such member's retired pay is being made pursuant to a court order under 
this section. 

[(E) and (F) redesignated (C) and (D)] 
(5) The term "member" includes a former member entiUed to retired pay under 

section 1331 of this tiUe. . ' . 
(6) The term "spouse or former spouse" means the husband or wife, or former 

husband or wife, respectively, of a member who. on or before the date of a court 
order, was married to that member. 

(7) The term "retired pay" includes retainer pay. 

(b) Effective service of process.—For the purposes of this secUon— 
(1) service of a court order is effective if— 

(A) an appropriate agent of the Secretary concerned designated for receipt 
of service of court ordera under regulations prescribed purauant to subsectitin 
(i) or, if no agent has been so designated, the Secretary concerned, is 
personally served or is serveti by certified or registered mail, return receipt: 
requested; 

[See main volume for text of (B)} 

(C) the court order or other documenta served 'with the court order identily 
the member concerned and include, if possible, the social security number of 
such member, and 

[See main volume for text of (D), (2)] 

(c) Authority for court to treat retired pay as property of the member and 
spouse.—(1) Subject to the limitations of this section, a court may treat disposable 
retired pay payable to a member for pay periods beginning after June 25.1981. either as 
property solely of the member or as property of the member and his spouse in 
accordance with the law of the jurisdiction of such court A court may not treat retired 
pay as property in any proceeding to divide or partition any amount of retired pay of a 
member as the property of the member and the member's spouse or former spouse if a 
final decree of divorce, dissolution, annutaient. or legal separation (including a court 
ordered, ratified, or approved property setUement incident to such decree) affecting the 
merr and the member's i le or former spouse (A) was Issued before June 25. ] , 

(B) did not treat (or reserve jurisdiction to treat) any amount of retired pay of the 
member as property of the member and the member's spouse or former sp 

on 
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,(tfrotecUon 
^ ^ tato 

..j^viiforeman 
^ # - riS-Wid 

(2) NotwiUMtanduig any oUier provision of law, Uiis sec. 
«n5 M which can be. sold, assigned, iwsferrea 
(including by inheritance) by a spouse Tformw spouT^P. 
wricenied under subsection (d) to a spouse or fotmw spouse wiL 
m i T n n f ^ ' i l ? ! ̂ r ^ ^ ""d member's spouse 
rwy not be treated as amounta rpceWed as retired pay fo? se^^ 

[See main volume for text of (S)] 

^ l o L t ^ ^ '""^ disposable retired pay of a member i n \ 

^ ^ ^ n ^ Z r Z l n ^ " ^ T '"'y^^"'* n̂sÂ  under Uiis 

[See main volume fin-text of (SJJ 

former spouse to whom paymente are being made, whichever ^ c ^ ^ t 

m^mmm 
~ of <i -Po«^l -«Ured^ which remains after Uie s a t S t S^cour t l "^ 
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. (3)(A) In the event of effective service of conflicting court orders under this section 
whidi assert to direct that different amounta be paid during a month to the same spouse 
or former spouse of the same member, the Secretary concerned shall— '̂ 

(i) pay to that spouse from the member's disposable retired pay the least amount 
directed to be paid during that month by'aiiy such conflicting court'order, but not 
more than the amount of disposable retired, pay which remams available for 
payment of such court ordera based on when such court orders were effectively 
served and the limitations of paragraph (l) .and subparagraph (B) of paragraph (4); 

(ii) retain an amount of disposable retired pay that is equal to the lesser of— 
(I) the difference between the largest amount required by any conflicting 

court order to be paid to the spouse or former spouse and the amount payable 
to the spouse or former spouse under clause (i); and . ' 

(II) the amount of disposable retired pay which remains available for 
payment of any conflicting court order based on when such court order was 
effectively served and the limitations of paragraph (1) and subparagraph (B) of 
paragraph (4); and 

(iii) pay to that member the amount which is equal to the amount of that, 
member's disposable retired pay (less any amount paid during suĉ  month piirsuant 
to legal process served under section 459 of Uie Social Security Act (42 .U.S.C' 659), 

I and any amount paid during such month punuant to cqurt ordera effectively served 
under this section, other than such coiiflicting court ordera), minus^ 

. (I) the amount of disposable retired pay paid under clau8e'(i); and 
(II) the amount of disposable retired pay retained under clause (ii). 

[See main volume for text of (B)] 

(4) (A) In the event of effective service of a court order under this section and the 
service of legal process purauant to section 459 of the Social Security Act (42 U.S.C. 
659), both of which provide for payments during a month from the same member, 
satisfaction of such court ordera and legal process from the retired pay of the member 
shall be on a firet-come. firet-serve basis. Such court orders and legal process shall be 
satisfied out of moneys which are subject to such ordera and'legal process and which 
remain available in accordance with the limitations of paragraph (1) and subparagraph 
(B) of this paragraph during such month after the satisfaction of all court orders or legal 
process which have been previously served. 

(B) Notwithstanding any other provision of law. the total amount of the disposable 
retired pay of a member payable by the Secretary concerned under all court ordera 
purauant to this section and all legal processes purauant to section 459 of the Social 
Security Act (42 U.S.C. 659) with' respect to a member may not exceed 65 percent of the 
amount of the retired pay payable to such member that is considered under section 462 
of the Social Security Act (42 U.S.C. 662) to be remuneration for employment that is 
payable by the United States. 

(5) A court order which itself or because of previously served court ordera provides 
for the payment of an amount which exceeds the amount of disposable retired pay 
available for payment because of the limit set forth'in paragraph'(l). or which, because 
of previously served court ordera or legal process previously served tmder section 459 of 
the Social Security Act (42 U.S.C. 659). provides for payment of an amoiint that exceeds 
the maximum amount permitted under paragraph (1) or subparagraph (B) of paragraph 
(4). shall not be considered to be irregular on its face solely for that reason. However, 
such order shall be considered to be fiiUy satisfied for purposes of this section by the 
payment to the spouse or former spouse of the maximum amount of disposable retired 
pay permitted under paragraph (1) and subparagraph (B) of paragraph (4). 

(6) Nothing in this section shall be construed to relieve a member of liability for the 
payment of alimony, child support, or other paymenta required by a court order on the 
grounds that paymenta made out of disposable retired-pay under this section have been 
made in the maximum amount permitted under paragraph (1) or subparagraph (B) of 
paragraph (4). Any such unsatisfied obligation of a member may be enforced by any 
means available under law other than the. means provided under this section in any case 
in which the maximum amount permitted under paragraph (1) has paid and under 
section 459 of the Social Security Act (42 U.S.C. 659) in any in which the maximum 
amount permitted under subparagraph (B) of paragraph (4) been paid. 
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(f) Iminunity of offlcen and employees of United Su 
and any ofBMr or employee of Uie United States shaU not L 

seSin l ^ ^ regular on Ita.face If such payment Is made 
secUon and Uie regulations prescribed punuant to subsection (i). 

(2) An oflBcer or employee' of the'United States who undar MITL 
punuant to subsection (1). has Uie duty to resj^ndto tafc^™tori«V 
^ Z ^ \ ^ to any dlsdpltaary action or or S T t o w S y or 

! . ! L f " ^ Information made by him In cariMng out L,*v 
which directly or IndlrecUy pertain to answering such tatStt^riw. ^ . 1 

rJ^^J*"^^ V? member of service of court order on secretary concemed-A 
but X t S ' S : : ^ N T i ' * " ' ^ . " " ^ ""'̂ ^^ ^ B e c t i o i X ^ r s ^ o T a s V 
w^tt»n ^ ?̂ ^ 0" *'Wch effective service is made%^ 
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d S o ? n r o S T A i * ""^^ P~^<^«« manher appUcable to a 
ti^T^yl ^ ^ ^ payment of an amount fhim . Uie dtoposable retired MV of 

elig^t^rSSS'S^i^ir^S- -""^ »̂  ^ 

wnue a member mvolvuig abuse of a spouse or dependent child (as defined ir. 
regutations prescribed by Uie Secretary of Defense orffor Se Coast oSard when U 
is no oper̂ tuig as a senrice In Uie Navy, by the Secretary of T r C p ^ S S ^lid 

(HMhe spouse or former spouse-̂  
(i) was Uie vicUiii' of the abuse and was married to the itiember or former 

member at Uie time of Uiat abuse; or ' "w memoer or lormer 

fn-^L** * "^"^u- '" '^°P'*^ J'*^"^ °f "'dependent child of Uie member or former member who was Uie victim of Uie abuse , • ™ memtier or 
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•Ill 
•'•''i 



10 § 1408 ARMED FORCES 

claim against, any amount payable under this secUon to a spouse or former spouse of the 
member or former member. 

(7) (A) I f a former spouse receiving paymente under this subsection 'with respect to a 
member or former member referred to in paragraph (2)(A) marries again after, such 
paymenta begin, the eligibility of the former spouse to receive fiirther paymenta under 
this siibsection shall terminate on the date of such marriage. 

:(B) A peraon's eligibility to receive paymenta under this subsection that is terminated 
under subparagraph (A) by reason of remarriage shall be resumed , in the event of the 
termination of that marriage by the death of that peraon's spouse or by aimulment or 
divorce. The resumption of paymenta shall begin as of the fint day of the month in 
which that marriage is so terminated. The monthly amount of the paymenta shall be 
the amount that would have been paid if the continuity of the paymenta had not been 
interrupted by the marriage. 

(8) Paymenta in accordance with this subsection shall be made out of fVinds in the 
Department of Defense Military Retirement Fund established by section 1461 of this 
title or. in the case of the Coast (juard. out of i^nds appropriated to the Department of 
Transportation for payment of retired pay for the Coast Guard. 

(9) (A) A spouse or former spouse of a member. or former member of the armed 
forces referred to paragraph (2)(A). while receiving , paymenta in. accordance with this 
subsection, shall be entiUed to receive medical and dental care, to use commissary and 
exchange stores, and to receive any other .benefit that a spouse or a former spouse of a 
retired member of the armed forces is entitled to receive on the basis of being a spouse 
or former spouse, as the case may be, of a retired member of the armed forces in the 
same manher as if the member or former niember referred to in paragraph (2)(A) was 
entiUed to retired pay. 

(B) A dependent child of a member or former member referred to In paragraph 
(2)(A) who 'was a member of the household of the member or former member at the time 
of the misconduct described in paragraph (2)(A) shall be entiUed to receive medical and 
dental care, to use commissary and exchange stores, and to have other benefita provided 
to dependenta of retired membera of the armed forces in the same maimer as if the 
member or former member referred to in paragraph (2)(A) was enUUed to retired pay. 

(C) I f a spouse or former spouse or a dependent child eligible or entiUed to receive a 
particular benefit under this paragraph is eligible or entiUed to receive that benefit 
under another provision of law. the eligibility or enUUement of that spouse or former 
spouse or dependent child to such benefit shall be determined under such other 
provisions of law instead of this paragraph. 

(10) (A) For purposes of this subsection, in the case of a member of the armed forces 
who has been sentenced by a court>raartial to receive a punishment that will terminate 
the eligibility of that member to receive retired pay if executed, the eligibility of that 
member to receive retired pay may. as determined by the Secretary concerned, be 
considered terminated effective upon the approval of that sentence by the person acting 
under secUon 86(Kc) of this UUe (article 6(Kc) of the Uniform C^de .of Military Justice). 

(B) I f each form of the punishment that would resiUt in the termination of eligibility 
to receive retired.pay is later remitted, set aside, or mitigated to a punishment that does 
not result in the termination of that eligibility, a payment of benefita to the eligible 
recipient under this subsection that is based on the punishment so vacated, set aside, or 
mitigated shall cease. The cessation of paymenta shall be effective as of the fint day of 
the f i n t month following the month in which the Secretary concerned notifies the 
recipient of such benefita in writing that payment of the benefita will cease. The 
recipient may not be required to repay the benefits received before that effecUve date 
(except to the extent necessary to recoup any amount that was erroneous when paid). 

(11) In this subsection, the term "dependent child", with respect to a member or 
former member of the armed forces referred to in paragraph (2)(A),' means an 
unmarried legitimate chfld. Including an adopted child or a stepchild of the member of 
former member, who— 

' (A) is nncler 18 yean of age; 
(B) is incapable of .'-support because of a mental or physical incapacity that 

( id before becoming 18 > of age and is dependent on the member or 
ber for one-half of the child's support; or 
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und^23 yeak of i S ^ d t e d e n S e r o ^ J h ^ ^ K ^ Bubparagreph. Is 
one-half of Uie c h l l ^ sUppSrt ^ '"o'°b«- 'or over 

U , i ' i d a S n i l £ l : ^ ^ ^ concerned shall prescribe uniform regulations for 

^ - T ^ 1 J ? n ' i % ™ U ^ , ^ ^ ^ ^ PubL 9,̂ 61. 
Stet 278; PubL. 100-S6. I Tfhim A^TfJi ^ ' " ^ » 21. 1987, 101 
« 66S(.X«, r i t l e ) i S t f \ L l e m ^ m-lSD?^. i l^tk VI 
y, J 666(aHd), (0, (g), Nov. 6, 19Ŝ  W , ^ t ?669̂ ^̂  
i 1061(a)(7), Dec. 6, 1991, 106 Stkt 1412- R,b L ™ ' A^^ 'V" } ^ ^ ^ - ^ T""' X 
106 Stet 2426; PubL. 103-160 X A M e V 6 K K J I ' ^ ' * 0<*- 28. 1992, 
Stet 1666, 1771.) ^ ™ ' ^' ' TlUe XI, t 1182(a)(2), Nov. 30,1993,1(W 

HISTORICAL AND 
References in Text 

„f fS^*" Code 
0118S6, referred to ta subsec (aX4XD). ia daad­
fied to.aection 3402(1) of TiUe 26. Intei^ial Reve-
nue Code. 

f . ^ r . j " ' Security Ad, re­
ferred to ta aubsec (eH4)(B) ia aedion 462 of Ad 
^ 14, 1£B6. a 681. TlUe IV. aa added May 23. 
977. ft,b.L 96-30. Title V. } 501(d), « S t o t 

169 md is dassified to section 662 of -nUe 42, 
Tbe Public Healto and Welfare. 

Codification 
Section 3(3) of PubL 100-26 made a tedmical 

w 2.',.'°, "IS,''ireefO' language of aedion 
It^nL I ^ - ^ ^ ^ ^ .ubatitoUng -̂ Ue 10, 
Vnited Stetes Code," for "sudi tiUe", whidi 
amendment required no change ta text' Such 
jmendment by sedion 3 of PubL. 100-26 effec­
tive aa mdudod ta PubL. 9 ^ 1 when enad. 
edon Nov 14, 1986, see section 12(a) of PubL. 

thita UUe " ' '^'^ ™ 
1992 Amendmente 

Subaec (h). Pub.L. 102-484 TiU* VT 
» 6M(a)(2), added subsec (h). Fomer subaec: 
(h) redesignated (1). 

Subsec. (I). Pub.L. 102-484, Title VI 
Ĵ 663(aXl). redesignated former subaec (h) ai 

1991 Amendmente 
Heaang: Pnb.L. 102-190 Inaerted -or reteta­

er" following "retired". • ' ' , 

1990 Ainendment 
Subaec (a). PubL 101-610.1 666(BX1) aub-

•titotod "(a) DefiniUona.-- fo^ 

{ 666(bXl), Inserted proviaions apedfying toe 
paymente owed by a member to toe US aa 
thoae paymente owed for previous overpaymento 
of retired pay and for recodpmento required by 
law reaulting fhim entitiement to retired pay 

J 666(bX». aubditated proviaiona idenUl^ 
amounte deduded ttam toe retired pay of i 

aa a reault of forteitiirea of reUred pay 
ordered by a oourt̂ nartial or aa a reault of a 
l^river of retired pay required ta order'to re-
eaive eompenaation under Title 6 or Title 88. for 
PWdona Ing amounte deducted 

OK 

STATUTORY NOTES 

toe retired or retataer pay of a member, tadud-
tag flnea and forfdtiires ordered by courte-mai-

texes. and amounte 

K or "^"^ 

S ^ ^ s i . P"b.L 101-410, 
! i ""t '"bpar. (C), »4iidi 
identified amounte properly wiUiheld for Feder­
al. State, or locâ  tacome taxea. Fonner subpar. 
(E) redeaignated (C). , 

t f ^ , ^ (aX^XD)! Pub.L. 101-610. 
' jT? i^^^ ' former aubpar. (D) 
J«ch idenUfled amounte witoheld under aecUon 

M K ) 
« ^ v ^ , ^ i * ! i ^ ^ ' P""-!-- 101-610. 

«5<DX4). redeaignated former subpan. (E) 
end (F) aa (C) and (D), reapedively. 
^ I ^ ^ K^?^'^^"' * "W^XZ), aubstitoted "Ve-
tired pay" for "retired or retainer pay" wherev-
f ' " > ^ S 1 ? ^ " « ' c a t e h l i n e and ta aubaeca. 
3 * K r̂k V ^ ' ^ - ("WHeX ( e X i m 

(0(1)^ '̂ ^ MXAH6) and 

Subsec (aXT). Pub.L. 101-610, i 666(fXl) 
added par. (7). •~>'V'AIA 

Subaec. (b). Pub.L 101-610, { 666(gX2) 
subsUtated "(b) Effedive service of preeSi-" 
for (D) , ' 
.m lOl^W. } 666(gX3). aub-
stitated -(c) Autoority for court to trSt retSS 
W M^properfy of toe member and apoiiae.-" 

ed providona relating to a prdiibition on a court 
fromtreating retired pay aa proper^,in any 
proceeding to divide or partition any amount of 

™S?d "HZ f ' frtL?'™ *̂<'««' ratified and issued before June 16,1981, and did 
not treat any amount of retired pay of toe 
member aa retired pay of boto toe member and 
toe member'a apouae or foimer spouae. 

Subaec. (cX2). PubL. 101-610, J 666(c), ta-
"erted providona relating to paymente by Uie 
secretary concerned under subaec (d) to a 
youae or former apouae wito raeped to a divi-
don rf retired pqr under Uiia aedion not bdng 

aerwce ta the uniformed aervieea. 
: a>beec (d). PubL. 101-610. « 666(BX4). 
aubdltated -(d) P̂ ; by Seereto/ coa-

to or former _ " for "(d)-

MM 

m 
1 

m 



10 § 1408 

Subsec (e). Pub.L. 101-610, t 666(gX6), 
substitoted "(e) Limitetions.—" for "(e)". 

Subsec (e)(1). Pub.L. 101-610; i 666(dXl), 
substitoted "payable under all court orden pur­
suant to subsection (c)" for "payable under sub- . 
sedion (d)". 

Subsec (e)(4)(B). Pub.L. 101-610, 
t 66e(d)(2), substitoted "toe amount of toe re­
Ured pay payable to such member toat Is conaid­
ered under secUon 462 of toe Sodal Security Ad 
(42 U.S.C. 662) to tie remuneration for empby-
ment toat is payable by toe United Stetes" for 
"the disposable retired or retainer pay payable 
to such memtier̂ . 

Subsec (f). PubL. 101-610, § 566(gX6), sub­
stitoted "(f) Immunity of officers and employees 
of United States.—" for "(0". 

Subsec. (g). Pub.L. 101-610, i 566(gX7), 
substitoted "(g) Notice to member of service of 
court order on Secretary concerned.—" for 
"(g)". 

Subsec (h). Pub.L. 101-610, § 665(g)(8), 
substitoted "(h) Regulations.—" for "(h)". 

1989 Amendment 
• Subsec (a). Pub-L. 101-189, i 1622(eX6), in­
serted "The term" after toe paragraph designa­
tion in each of pars. (1) to (6), and revistag toe 
Gnt word in toe term defined in quotes so toat 
toe initial letter of toat word is lower case. 

Subsec (aX4XD). PubL. 101-189, 
S 663(a)(6XA), struck out "(26 U.S.C. 3402(i))". 

Subsec '' (a)(6). Pub.L. . 101-189, 
§ 663(aX6KB), inserted "enUUed to retired pay 
under section 1331 of tois UUe" after "a former 
member".' 

1987 Amendment 
Subsec.' (a)(4XD), Pub.L. 100-26. § 7(hXl), 

subsUtuted "Internal Revenue Code of 1986" for 
"Internal Revenue Code of 1954". 

1986 Amendment 
Subsec (aX4). Pub.L. 99-661, i 644(aXl), 

struck out "(other toan toe reUred pay of a 
member reUred for disability under chapter. 61 
of thia titie)" preceding "less amounte". 
: Subsec (aX4XE). PubL 99-661, S 644(a)(2), 
added subpar. (E). Fonner subpar. (E), which 
read "are deducted as Government life insur­
ance premiums (not indudtag amounte deducted 
for supplemental coverage); or" waa struck out 

1984 Amendment 
• Subaec (a)(2)(0. PubL. 98-626, 5 643(a), 
added "in the case of a division of property," 
before "spedflcally provides for". 

Subsec (b)(lXC). PubL. 98-626, 8 643(b), 
added ", if posdble," after "tadude". 

Subaec (dXD. PubL. 98-626, i 643(cXl), 
aubatitoted "providing for toe payment of child 
.aupport or alimony or, wito reaped to a divlaion 
of property,, apedfieally providing for toe pay­
ment of an amount of the diapoaable retired or 
retataer pay from a member to toe spouse or a 
fonner apouae of the member", for "wito reaped 
to toe p of a porUoii of the retired or 
'retainer pay of a !r to the or a 
former apouae of toe member" and substitoted 
"in an auffident to aatiafy toe amount of 
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child support and alimony aet forth in toe court 
order and, wito respect to a dividoh of pniperty, 
ta toe amount of diaposabla retired or retainer 
pay specifically provided for ta toe court order." 
for "specifically provided for ta the court order." 
ta toe fint sentence. 

Subsec. (dX6). PubL. 98-625, 5' 643(e)C2), 
substitoted "child support or alimony or toe 
payment of an amount of disposable retired or 
retainer pay aa toe result of toe court's treat­
ment of such pay under subsection (c) as propeî  
ty of toe member and his spouse, toe Sna-etary 
concerned shall pay (subject to toe UmiteUons of 
this section) from toe disposable retired or re­
tainer pay of toe member to toe spouse or 
former spouse of toe member, any part" for 
"disposable retired or retainer pay, toe Secre­
tary concerned shall, subject to the limitetions of 
this section, pay to toe spouse or former spouse 
of toe member, from toe disposable retired or 
retataer pay of toe member, any part". 

Subaec (eX2). PubL. 98-626, i 643vd)(l), 
substituted ", toe disposable retired or' retataer 
pay of toe member" for "fhim toe disposable 
retired or retataer pay of a member, such pay" 
before "ahall be used to satisfy". 

Subsec. . •(e)(3)(A). Pub.L. 98-625, 
§ 643(d).(2)(A), struck out "fhim toe disposable 
retired or retainer pay" before "of toe same 
member". 

Subsec (e)(3)(A)a). Pub.L. 98-625, 
i 643(d)(2)(B), substituted "from toe member's 
disposable reUred or retainer pay toe least 
amount" for "toe least amount of disposable 
retired or retainer pay" liefore "directed to be 
paid". . V 

Subsec. (eX3XA)(iiXI). Pub.L. 98-626, 
S 643(d)(2)(C), struck out "of retired or retdner 
pay"' before "required by any conflicting". 

Subsec. (e)(4)(A). Pub.L. 98-626, 
§ 643(d)(3)(A), struck out "toe retired or retain­
er pay or before "toe same member". 

Pub.L. 98-626, S 643(d), substitoted "satisfac­
tion of such court orden and legal process from 
toe retired or retainer pay of toe members shall 
be" for "such court orders and legal process 
shall be satisfied" before "on a first-come*. 

Subsec (eX6). PubL. 98-626, § 643(d)(4)(A), 
struck out "of disposable retired or retataer 
pay" in two places in toe first sentence. 

Pub.L. 98-626, § 643(dX4XB), substitoted 
"disposable reUred or retainer pay" for "auch 
pay" before "available for payment" ta toe firat 
sentence. 

Effective Date of 1993 Amendmente 
SecUon 565(c) of Pub.L 1()3-160 provided 

.toaU "The amendmente made by this section 
[enacttag subsec. (hXlO) of this section, amend-
tag aubaeca. (hX2)(A) and (8) of tola section and 
nSesignattag former subsec (hXlO) of this aec­
tion as (11)] shall take effed aa of October 23, 

' 1992. and ahall apply aa if toe providona of toe 
paragraph (10) of aection 1408(h) of titie 10, 
United Stetes Code, added by audi aubsection 
[orobably meana aedion 666(aX2) of PubL. 

•1 which enacted ic (hXlO) of this 
aection] taduded ta toe amendment 
by section 663(aX2) of PubUe Law 10^ (106 
Stet [which effective Oct 28. 
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Effective Date of 1990 Amendment 
Section 666(e) of Pub.L. 101-610. aa amended 

PubL 102-190. Div. A TlUe X, t 1062(aXl), 
Dec 6. 1991. 106 Stat 1476. provided UiaU 
' *'(1) The amendment made by aubaaetion (a) 
[amending aubsec (cXD of thia section] shall 
apply wito'reaped to Judgmente laauad before 
on, or after toe date of toe enactment of thia Ad 
[Nov. 6,1990]. In toe caae of a Judgment laauad 
before toe date of toe enadment of thia Ad 
(Nov. 6,1990], such amendment ahall not relieve 
any obUgaUon, otoerwiae valid, to make a pay­
ment toat la due to be made before toe end of 
toe two-year period beginntag on toe date of toe 
enactinent of ttiis Ad [Nov. 6, 19901 

"(2) The amendmente made by aubaecUona 
(b), (c), and (d) [amandtag subseca. (a), (c), and 
(e) of this section] apply wito only reaped to 
divoreea, dissolutions of marriage, annulmanta. 
and legal separaUona that beeome effective after 

; toe end of toe 90-day period bc^nntag on toe 
i dtle of toe enadment of tola Ad [Nov. 6.1990]." 

EfTcctive Date of 1986 Amendment 
Section 644(b) of PubL. 99-661 provided toat 

The amendmente made by aubaection (a) 
[amending aubaec (8X4), prec aubpar. (A) and 
(aX4XE;) of this section] ahall apply wito reaped 
to court ordera issued after the date of toe 
enactment of this Ad [Nov. 14, 1986]." 

Effective Date of 1984 Amendment 
Section 643(e) of Pub.L. 98-626 provided Uiat 

The amendmente made by thia section (amand­
tag aubaeca. (a), (b), (d) and (e) of tois section] 
shall apply wito reaped to court ordera for 
which eiTective service (aa described in oedion 
1408(bXl) of titie 10, United Stetea Code, as 
amended by subsection (b) of thia aection [sub­
sec (bXD of this section]) is made on or after 
toe date of enactment of thia Ad [Oct 19, 
1984]." 

Effective Date: Tranaition Proviaiona 
Section 1006 of PubL. 97-262, aa amended by 

Pub L. 98-84. -ntie K . t 941(eX4). Sept 24. 
1983, 97 Stet 664; PubL 98-626, Title VI, 
{ 646(b). Oct 19, 1984. 98 Stet 2649, provMed 
that 

[See main vo<unu far text cf (a) to (e)J 

"(d) The amendmente made by aection 1004 
of Uiia titie (enacting aectiona 1072(2XF) and 
1086(cX8) and amending aection 1076(b) of tola 
titie] and toe providona of aection 1006 of thia 
UUe [aet out aa a note under aection 1408 of thia 
UUe] shall apply ta toe caae of any former 
apouae of a member or fonner membar of toe 
unifonned services wfaetoer toe final decree of 
divorce, diaadution, or annubnent of toe mar­
riage, of toe foimer spouse and auch member or 
fonner member is dated before, on. or after 
Februaiy 1. 1888. 

' "(e) For Ute purposes of Uils section— 

[See main volume firr text of (I) and (»)] 

"(S) toe term 'uaifoimed servteef* has Uie 
as provided ta seetioii 1072 

. UUe 10. United Stetes Code [section 1072 of 
UiisUUel" • . 
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Savings Proviaiona 
Referanee to law replaced by Pub.L. 100-870 

to refer to coinapondtag proviaion enacted by 
auch pubUe law; regulation, rule, or order ta 
effed under law ao nplaeed to continue in effed 
under providon enacted until repealed, amend­
ed, or superseded; and action taken or offense 
committed undei- law replaced treated aa taken 
or committed under providon enacted, see aec­
Uon 4 of Pub.L. 100-870, aet out aa a note under 
aecUon 101 of this tiUe. 

Accrual of Paymente 
Section 668(c) of PubL 102-484 provided 

toat "No paymente under aubaection (h) of 
aection 1408 of titie 10, United Statea Code (aa 
added by subsection (a) (subaec (h) of thia sec­
tion]), shall accrue for perioda before toe date of 
toe enactment of tola Ad [Oct 23, 1902]." 

Stody Concefnlng Benefite for Dependente 
Who are Victims of Abuse 
Section 663(e) of PubL. 102-484 provided 

toat 
"(1) Hie Secretary of Defenae ahall oondud a 

stody ta order to estimat*-̂  
: "(A) the number of peraona who will be­
come eligible te recdve paymente under aub­
aection (h) of section 1408 of titie 10, United 
Stetes Code (as. added by subsection (a) (sub­
sec (h) of tois section]), durtag each of fiscal 
yean 1993 through 2000; and 

"(B) for each of fiscal yean 1993 through 
2000, toe number of membera of. toe Armed 
Forces who, after having completed at lead 
one, and leaa than 20, yean of aervice ta that 
fiscal year, will be approved in toat flacal year 
for aeparation trom toe Armed Forces aa a 
result of having abused a spouse or dependent 
child. 
"(2) llie stody shall tadude a toorough anal-

yaia of— 
"(A) toe effeda, if any, of appeals and re-

queate for demency in toe caae of cotut-
martial convictions on toe entitlement to pay­
mente in accordance wito autwection (h) of. 
aection 1408 of tiUe 10, United Stetea Code (aa 
added by aubaection (a) (aubaec (h) of thia 
aection]); 

"(B) toe sodo-economic effecte on the de­
pendente of membera of toe Armed Forces 
described ta aubaection (h)C2) of audi section 
[subaec (h)(2) of this section] toat result trom 
termlnationa of toe eligibility of audi memben 
to recdve retired or retataer pay; and 

"(C) toe effecte of separaUona of such 
memben fhim toe Armed Forces on toe mis-
don readineea of toe unite of aadgnment of 
auch memben when separated and on toe 
Armed Forcea ta general. 
"(3) Not later toan one year after toe date of 

toe enactment of tola Ad [Oct 23, 1992], Uie 
Secretary ahall aubmlt to Congreaa a report on 
the reaulte of the atody.* 

Otmmiaaaiy and Exchaiite Prhrllegea 
Section 1006 of PubL. 97-S52 which provided 

ttiat E IT of Defease prescribe regulaUens 
to provide unremarried spnise 
sary and post e privllegaa to toe 

•I 
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extant and on toe i aa toe survivtag 
spouse of retired member of toe uniformed ser­
vices, was repealed by PubL. 100-370, ( l(cX6) 
July 19, 1988, 102 Stet. 841. • 

Lefialative Histoiy - . : 
For legislative history and purpose of Pub L' 

»:626, see 1984 y.S.Code Cong, aiid Adm.' 

WEST'S FEDERAL PRACTICE MANUAL 
Extendon of pendon benefite for spouses of 

mihtary personnel, see § 16897B. 

CODE OF FEDERAL REGULATIONS 
Former spouse paymente ft-om reUred rav. 

see 32 CFR 63.1 et seq. 

ARMED FOR6ES 

*]^*- P'''>-L- 9»-661. 1986 
U.h.Code Cong, and • Adm. News, p.. 6413-
PubL 101-189, 1989 U.S.Code Cong, aiid Adm." 
News, p. 838; PubL 101-610, 1990 U.S Code 
99^,«-V'^J>^^ewa, P. 2a31; Pub.L 102̂ 190, 
l Cong, and AdmĴ ews, p.. 918; 

Ŝ tirp"?̂ .''̂ "-̂ '̂ '-̂ ,̂ '*:."̂ ^̂  

A R M E D F O R C E S 

Applytag Louisiana's community property 
prindples to pensions. Dian Todey Arrue-
barrena, 33 Loyola (La.) L.Rev. 241 (1987). 

Detennintag benefite for former spouses of 
military personnd. Edwin C. Sdiilling, III, 10 
Colo.Uw. 1073 (1990). 

Doctrine of preemption as it appliea to ERISA 
and community properly setUemente J. Lee 
Baldwin. 64 Tex.B J . 18 (1991) 

Fonner spouse paymente trom reUred pay of 
unifonned aervice memben. Beijamta A-Sima, 
21 AntBar J. 26 (June/July 1986).'•.. ' 

Partitioning milltaiy retirement-- benefite-
o ^ P ^ . 'i'' PO»t-McCarty Jungle. Justice 
T f ^ I ^ Campbell and M.R. Yogi McKdvey 
49 Tex.BJ. 970 (1986). ™:»«vey. 

LAW REVIEW COMMENTARIES 

Qualified domestic relations ordera: A stetu-
tory analysis. Howard A Masder, 19 Seton 
Hall L.Rev. 224 (1989). 

Representing toe military spouse. Meredito 
J. Cohen, 61 Fla.B.J. 117 (June 1987). • • 

The trust in hiaritel law: DivisibiUty of a 
benefidary spouse's interest on divorce 64 
Texas LRev. 1301 (1986). 

Uniformed Sepricea Fonner Spouses' Priitec-
non Act- A partial return of power.' Michael E 
Raabe (1983) 11 WestStU.L Rev. 71. 
_The Unifonned Services Former Spouaes' 
Protection Act of 1982: • Problems resulting fhim 
ite apphcation. (1986) 20 UAF.LR. 83. . 

Uniform Services Former Spouses Protection 
Act Stephanie K. Cartos, Maiy V. Pony and 
TImotoy a Sinnott 33 Fed-Bar News.33 (1986) 

Armed Services «=»13.6(1). 
CJS. Armed Services 5 114. 

UBRARY REFERENCES 

Barred proceedings 16 
Community property IS 
Constitutionality 1 
Court order 7 
Deelaratoiy Judgment 17 
Disability benefite 9 
Discretion of court . 14 
Disposable benefite 15 

"H™* W between spouses 4 
EnUUement and eUgibiUty 11 
Gamishmente 20 
Jurisdiction of federal court 5a 
Jurisdiction of stole court 5 
Law governing ) 
Periodic payment method 19 
Purpose lb 
Reopening dedsion 6 
Retroactive effect of secUon k 
Ripeness doctrine la 
Service of process 18 
Sufficiency of evidence 12 
Ten year requirement 10 
^eatment of pension aa marital proDcrtv 8 
l>««tment of retired pay a a i n c o J S T V 

I. Retroactive effect of section 
Court whidi entered dhroree after s .̂ 

I Court's MeCarty dedalon, holding toat 

NOTES OF DECISIONS 

mibtaiy reUrement benefite could not be distrib­
uted as community or marital property in stete 
^ ^ ^ ^ PrtKeedtags, and before Unifonn 
berncea Former Spouses' Protection Act whidi 
overroled toat dedsion, had no autoorî  to Z 
vide mihtaiy reUrement benefite between hui-
band and wife, absent fraud, mistake, imigulari-
ty, or dencd enor Justifying reopentag dlvoree 

3 ^ 3 n M d ^ " ^ ^ 

Former wife wtu enUUed to reUef ftriiii di-
If'^J^S^^"*' "Wch did not address equlteble 
dlsti<buUon of fonner husband's military pen-
SS^^ ^ entered subsequent to 
United Stetes Supreme Court niling Uiat sudi 
pensions were not tadudable ta marital estete 
for purposes of equitable distribution and prior 
to legislative enadment of tois secUon whicb by 
ite tenns, waa retiwUve to date of toe Su­
preme Court deddon and provided for tadudon 
or milltaiy pensions ta marital eatatoa. Casti-
ghoiu V. Castiglioni, 1984, 471 A2d 809 192 
NJ.Super. 694. \ 

obliterate Uie adverse effect of McCarty upon a 
divorced apouae of militaiy persomiel bC miSng 

V ' ^ Z v "̂ 1"f °' ^ v. bmito, DeLFamCt J 468 A2d 711. 

Federal Unifonned Servicea Fonner Spouaea' 
^to^on Act, whidi pennlte appBcaUoTof 
atete divorce lawa to miHtarv retirwl »v MA 

did toe Ad could not be applied ntioadlvaly to 

nrarted «tfe one half of huabandVmflita^ 
d̂lrement benefite, so u to praehide wife fJom 

reoovMtag one half of husband's militeiy diaabll-
diaadutiin JuX 

ment vaaUng wtfe's community property tatoreit 
ta husband's militiuy reUred w ^ propX 
ni^A' • ' • ^ witooTdue 
C^^J^f^JL "Ith /n „ Marriage of 
Corto, l66CdApp.8d781,208CaLRptrnS6 In 

r78"c'S5?y'"'- ^ C*̂ """-
For purpose of West's Ann.CaLCiv.Code 

™i!l,*°';f,™'"« ""Motion of community 
setUemente to Indude dWdon of mib­

taiy retirement benefits, tenn "final" aa appbed 

betag iVee ftxim further dired attedc, regaidleas 
t , ^ . T i r ^ ' ^ " Jurladidlon on pendon 
taroe, and. toua. rtatate pennite modiflciuon rf 
hl^r*"lf"'' where,partiea cSLld nol 
^ ."'•'«»'t «<««ctive apphcation of earative 
providona of Unifonned Services Fonner Spou^ 
f^„,"<tection Act 10 U.S.CA H 1408 
140«cXl). becauae federal legidaî n 
(VeraUvB before time for dired attiwk had 
e»P«ed. In re Marriage of Van Dvka. IMS oia 
CalRpti-. 11, 172 CA.M 146. ' " 

Uiia sedian, whidi allovra .ute eourta to treat 
«Vosd)le retool or retetaer pay of retoSl 
mmiber as community property, waa reb-oaetive 
ta M^^""}**^ » S-PnJie C o u r t S : 
Mae not ftaal on effective date of Uiis seetini. 

to toeataient of mibte^ pendona as community 
on all cases not yd 

final, ^etoer toey were filed before, on, or after 

191 CalRpti-. 70, 142 CASd 360; 

F«™!,"'^*"*' ^ j ; ^ Vtitorm Servicea 
former Spouaes' Protection Ad (FUSFSPA) 
under whldi date court eouM not h ^ 
pre- l^ dissolution Judgment ta.order to^e 
mdttod mlbteiy retirement benefite on or after 
effective date of amendmente bmlted preamend-
ment payment orden for ftitiu* benefite to two-
y w period begtaning on date of enadment of 

" Msn̂ ege of Curtla, 1992, 9 
CaLRpteJid 146, 7 CalJlppTto 1. ' 

Unifomed Slervicea Fonner Spouses' Protec­
tion Act provision allowing reUrement pay of 
aervice penonnd to be treated aa a nariui 
"aet [10 VS.CJ. t 1408(c^ta retrSaSt^ to 
June 26, 1981, toe date of toe United s2^ 
aipreme Court's AfcCarty deddon predudtag 
date oourta from awarttag nomniUte^^Sef 
a portion of mlbteiy spou^i', goy^^S^^^. 

M ^ 8 ^ . ' ^ ' ""^ 
Unlfom Servicea Foreiar Spouses Protedton 

Act, could be rdroaetively appbed. aolTto 
require husband to p a y ^ t a ^ T * p ^ 
r.«.- 'JJJlJ* «*oadively to date of Supreme 
court deddon toat Act revened rather UIM 
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date on whidi award waa reinstated Thoroe v 
norpe. 1986, 867 N.Wid 288, 128 w K i J : 

^ ^ ^ ^ i ^ t to coDect share 
former huaband'a militeiy retirement benefits 

P ^ t to effedive d« . providon of amen" 
2*"'to Unifonn Servicea of Fonner Spouaea 
PretjNition Ad (USFSPA), providing todS 
mjmt wouM not rebeve vabd obUgaUon toS 
Wyment due to be made before expiration of 
two-year period, a, trial court had^TSTmnti 
^ <" '•oMflta and.^Se: 
qu«.Uy. did not place huaband undar obbgation 
to pay dia^ of bendlte Johnson (MInnieL) v 
P ^ T M I ^ ^ Benjamin). Alaaka 1992. 824 

P n ^ ^ ] ? ^ ' eppUcation of Unifonn Services 
Foimer Spouaea Protection Art [10 U.S.CA 
» 1408], permitting dividon of mibtary retire­
ment paymente In final diaaolution dea-ees, to 
dtawlution dea*e. toat were flmd and not ap­
pealed during 20-monto taterim period between 
udiaal deddon prdriUtow didn^ution of^" 

te^^retirement paymente aa part of community 
^ *<« not divert 

^ T l "fh"' particularly 
wliere huabanda had been manied tiiroughout 
period prior to-rendering of Judidal deddon 
^ Z J ^ ^ ^ * ^ eonddered communî yr 

Appbcation of statote [10 U.S.CA. { 1408] 
dlowmg dividon of mlbteiy retold pay upon 
assolution of manlage to caae ta whiA de-SeS 
^ i r h ^ F ^ ' " ^ *o •t'f'te but 

" ^ i ^ 't̂ t-te waa en­
acted did not deprive husband, toe fonner ser­
vice member, of property witoout due process 

Retroactive appbcation of Unifonned Services 

i 14081 whidi autoomea stete courte to tied 
mbtaiy pendens as communis property, to re­
beve fonner wife than amended dissolution dê  
cree entered during 20-monto period wben fed-
^ Uw prohibited Stete courts from txee^ 
mUiteiy pendens aa community property, would 
not deprive fonner husband of substantial right 
ŵ Uiout due procea. of law, where toroughSt 
Uw partiea maniage, fonner hudwnd could rea-

would be treated aa community p r ^ ^ and 
where not applytag toe Art retroadlvVly wuU 
deprive former wife of substantial property in-
toestwhidi dl otoer dmilarly dtoa^adbuiilto 
had been awa-ded prior to 20-monto period and 
were awarded aubsequent toereto. In re Mar 
riage of Giroux. 1986, 704 PAl 160, 41 Wadi. 
App. 316. 

B J ^ T L ' * ' ""''onnad Servicea Fonner 

ti«at mlbteiy rdlrement pay aa community 
P ' W to extent toat it waa derived fhii 
community efforta, and audi treatment wfl] ^ 
retreadiye to date of MeCarty dedsion whidi 
new that wen no eommunlfy prtmerty 
righto ta miUUiy retli beneflu; E S S I T 
aunarior ( In and For Pima County 

Pid 896, 143 Aria. 240. 
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lOH-M, r». A TlUe VII. I 782(a).'(e). Dec. 4;. 
101 Stat 1119. provided toat • ', 

'• '''(a) DcmonatratiSn projcct-^l) The Secre-' 
taiy of Defense dull condurt a projert dedgned' 
to demonstnte toe feadbHity ot improving toe 
efllectiveiiess'Of toe Civilian Hedto aiid Medical 
Prosnm of the Uniformed Services (CHAH-
F through the competitive ,sdection of con-
tnetoia to financially underwrite toe debvery of 
heaHh care services under toe program; ' 

"(2) Tbe demonstration projert | required, by 
. paragraph (1)— - • i ' 
: , "^Ai ahall begin not lator than September 

i SO. 1988. and continue for. hot lesa tlum one 

' .'<-: ."(B) shall Indude not more than oae-tUrd 
i :-'ef covered benefldariea; 'and" •' r -: 
''̂ 'r; *(C) ahaU indude a healto care enroOment 

system that meete the requlremento spedfied. 
^ ta section 1099 of tiUe 10. United Stetea Code: 
1[aeettoo 1099 of tide tiUe] (aa added b j aecUon 

!-ii.TOi(axi)):' v-'r'-"'V-'. i;!'',;;, 
"*(8XA) The Secretary ahall submit to toe 
Committeea on Armed Servicea of the Senate 

House of Representatives a report on the 
davdopment 'Of toe <deiuuiuitnition projert re­
quired by- pangraph-dX Such .reportvshall 
t n c h i d e - — ' ' ' * ••• •!• -

"(1) a deacriptioh of toe eoope aiid stiudiire 
• jfrf the project; • • '• • ' " '.'-v 

,,^U) ail eatimate of the costs of the care to 
"•biB provided under toe project; and ','. ' 

J :"(liU a desdiption .of the healto care en-
.̂.roHment aystem taduded in the project 
*(B) Tbs report required by aubparegnph 

(A) ahan.be.Bubniitted^ . 
- "W not later than 60 daya before the taiti-

l."aUon of the prt̂ ject If the projert ia to be 
<̂  restricted to a contiguoua area of the . United 

" "' "(U) not later than 60 days before a sobd-
'''tation for bids or propoaala wito respert to 
" auch projert ia iasued, if toe projert wiU not 
'' be restrictied to a contiguoua area of the Unit-

- ;'ed atatee. 
"(4) The Secretaiy of Defense shall devdop a 

metoodology to be used ta evahiattag toe resulte 
of toe demonstration projert required by para­
graph (1) and shall submit to the Committees on 
Armed Services of toe.Senate and toe House.of 

' RepieeentaUvee a report on auch metoodology. 
"(b) Study of health care aIteniativea.Ml) 

The demonstration projert required by aubseC; 
(aXD shaU indude a stody 6f-^' 

'-" "(A) metooda to guarantee toe matate-
' 'nance of competition among pnvidere of 

i ••• heatth care to penooa imder the Jurisdiction 
. of toe Secretary; 

. . "^B) the merite of toe use of a voucher 
aystem or a fee schedule for provistan of 

'> healto care to such persons; and . 
"(C) metoods to guarantee that community 

hospitals are given equal condderation with 
otoer hedto care providera for providoii of 

' heatth care services under contncte.wito the 
>'Department of Defense.- v : <: 

"(2) The Secretaiy shall submit to Congress a 
report discussing the matten evaluated ta toe 
atody required by paragraph (1) before toe ehd̂  
of toe 90day period beginning on toe date of the, 
enadment of thia Art [Nov. 14. 1986].. 

"(e) Phaaied implementation of CHAMPUS 
reform initiativc^l)'The Secretary-of De-i 
fense may proceed wito implementation of toe 
CTHAMPUS reform taitiative. to be carried out 
ta two phasea duitag a period of .not leaa than 
two years, if— ' • •'•<' 

"XA) toe.'Secretaiy detennines. based on̂  
toe resulte of toe demonatraUon projert rê  

' quired by aubaection' (aXl). that aiich Initiative 
ahould he fanplemented; ' .~ 

*(B) nrt leaa than one year elapses aften 
< the date on which the demonstration projert 
required by subsection (aXD is taitiated; and 
. '"(C). 90 days elapse after the date on \diich 

' toe Secretaiy. aubmite to the Committees bh 
:'., Aimed Services of the Senate and House of 
. j . Hepresentatjvea a rqidrt that' taeludes-^' 

"(1) a deser^titni of 'toe resulta of the', 
' .demonatraUon .project evahiated ta .aeeor-' 

!•!, dance wito the methodology dsveliyed imf. 
; .der subsection ( a ) ( 4 ) ; . ; ., . .. ' ' 
..-:: ' "(ii): a . description, of any changes toe 

Secretaiy tatends to make ta toe initiative 
' during toe proposed hnplementeUon; and 

"(iU) a comparison of toe coste of provid­
er ing heatth .care under CHAMPUS wito toe 

..( .̂ coste of providtag healto care uiider toe 
demonstratipn projert and toe estimated 
coste of proyidiig heatth care under toe 

' CHAMPUS ridonn fadtiathie if f ^ 
mented.. . . .i ... 

"i2) The Secretaiy may hot issue a request 
for proposals wito respert to toe second (or any 
aubsequent) phaae of tiie (;HAMP,US' reform 
initiative untH—' "' 

"(A) an prtadpd features of toe demon-
,.stration project indudtag. networks of provid-

< en of hedto care, have been ta opention for 
, . not less than one year;'and 

"(B) toe expiration of 60 days after toe 
date on which toe report described ta para-

. graph dXC) has been received by toe commit­
tees referred to m such paragraph. ' 

...f(d) DcfiiiiUoiis.r-In this section: 
"(1) The term "CHAMPUS reform initia­

tive' means toe competitive selection of con-
'. tracton to finandalty underwrite toe deliveiy 

of healto care services under. the Civiban 
Hedto and Medical Program of toe Uni-

. formed Services. 
"(2) 'The term 'Qviban Heatth and Medicd 

Program of toe Uniformed Services' has toe 
' meaning given such term ta section 1072(4) of 
' titie 10, Udtol Stetes Code [sertion 1072(4) of 
. this UUe] (as added by secUon 701(b)).. 

"(3) The term 'covered benefidaiy* has toe 
meantag given such term ta section 1072(5) of 

.: titie 10, United States C;ode (section 1072(6) of 
' this titie] (aa added by section 701(b))." : 

Legislative Histoiy 
For legislative history and purpose of Pub.L. 

98-667, see 1984 .U.S.: Code,.Cong, and Adm. 
News. p. . ;:t • [ .... > , ^: 

t ii'l 382 
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Eliglblbty for medical and dental care, at— 
..OiUan fadbties, see 32 CFR 732.1 et seq.' 
Naval fadbties, see 32'CFR 728.1 d seql 
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E OF FEDERAL REGinjlTIONS 
Implementation of CSvilisn Hedto taiA Medi­

cal Program of Uniformed Services, see 32 CFR 
199.1 et seq.' ' ' , ' .''." '. 

LIBRABT R E F E R E N C E S . ' ,.. • "•,:•'..-„;',',..•.'V.,'.' ' '•! 
Armed Services «»13J(17),23J(1),. ; ',' . L ' . V ' . ' 
CJS. Aimed Services J'107; ; ' . ; ; : ' • • i-̂ -Jv : f v . 

• WESTLAWToplcNo. 34.- <• ' ',''..•• ',.. ' . „ : ' " 

§ 1074. Medical and dental care fbr . memben and certain former members 

(a) Under joint regulations to be .prescribed by the adimnisterihg Secretaries, a 
member of a uiiifonn«l service who is on active duty ia erititled to medical and dental 
caireiri any facQi^'of any unifonned aervice. T - : •. 

(b) Under joint regulations to be prescribed by the administering Sea%taries, a 
member or former member of a uiiiformed service who la entitled to retired or retainer 
pay, or equivalent paymqy; tipon request,, be given medical and dental care in any 
fadiity of aiiy nnifdrmed service, subject to the availability of space and facilities and the 
capabilities of the medical and dental staff. The adminiBtering SecretariOBmay,;Witfa 
the agreement of the Secretaiy of Veterans AfEairs. provide care to persona.covered by 
this subsection in facilities opierated by the Secretiuy of Veteraiis'AffidrB and deter­
mined by him .to be available.fdr this purpose oii a reimbursable basis at rates ajqavved 
by .the, President ' • ' , • ' ' ' ' V;' 

(c) Ftinds appropriated to a' niilitaiy department may be used to provide medical and 
dentid care to persona entitled tO such care by law or regulationsi inchiding the provision 
of such care (other than elective'private treatment) in private farilitips for rnembers of 
the armed fortes. If a private fadiity or health care prtivider providing care tihder this 
subsection is a health care provider under the Civilian Health and Medical Program of 
the Uiiifonned Services, the Setietary of Defense, alter consultation with the other 
admiiiistering Secretaries, may l>y regulation require the private focQity or health care 
provider to provide such care in.accordance with the sanie payment rules (siibject to,aiiy ,' 
modifications considered appropriate Itiy the Secretaiy) aa ^ p l y tmder that program. 

(As amended Pub.L. 9W26. "Htie XIV. } 1401(eXl), Oct 19, 1984, 98 Stet 2616; PubL. 98-557, 
i 19(3), Oct 80,1984,98 Stat 2869; Pub.L 101-189, IMv. A TlUe VU, 9 729, TiUe XVI, i 1621(aX2), 
Nov. 29,1989,103 Stat 1481,1603; Pnbi. 101-610, Div. A "nUe XIV, i 1484(jXl). Nov. 6.1990.104 
Stat 1718.) •, ; • • ^ '' T]^ 

. HISTOBUCAt AND STATUTORY NOTES 

Prior Proviaiona . 
Providons staiilar to subsec (c) of this section . 

were contained ta Pub.L. 98-212. Tttle VII. 
i 735 ta part, Dec 8.1983, 97 Stat 1444 (sd out 
as'a section 138 note), prior to deletion of toe!-
providons from section 736, effective Oct. 1, 
1986, hy sections 1408(a)(2).: 1404 of Pub.L. 
98-626. • 

1990 Ainendment 
Subsec (b). Pub.L. 101-510 substitoted "See-! 

retaiy of 'Veterans Affaire" for "AlfaniiiiBtrator". 

1989 Amendment 
Subsec (b). Pub.L. 101-189, J. 1621(a)(2),' 

substitoted "Secretary of Veterans Afbirs" for 
"Administrator of Veterans* Affairs" wherever 
appearing. ^ 

Subsec (c). PubL. 101-189, S 729, added 
providon that if a private fadbty or hedto care 
provider providtag care under this subsection la 
a hedto care provider under toe Civilian Hedto 
and Medical Program of toe Uniformed Ser­
vices, toe Secretary of Defense, after consulU-
Uon wito toe otoer administering Secretaries, 
may by regulation re ! toe pi ; fadbty or 
heatth care provider to provide such ta 

accordance wito toe same payment rules (sub-
Jert to any modifications conaidered appropriate 
by toe Secretisry) aŝ apply under tlut program. 

1984 Amendmenta 
Subsec. (a). PubL. 98-657, } 19(3) substitot­

ed reference to administering Secretaries, for 
reference to Secretaiy of Defense and Secretaiy 
of Heatth and Human Services. 

Subsec (b). PubX. 98-667, i 19(3) substitotr 
ed references to toe administering Secretaries, 
for references to the Secretaiy of Defense and 
toe Secretary , of Healto and Htiman Services. 

Subsec (c). PubL 98-626, 9 1401(eXl), add­
ed subsec (c). ' ; • ' ^ r v • 

Effective Date of 1984 Amendmeni 
Amendmdit by Pub.L. 98-525, effective Oct 

1, 1986, see section 1404 of Pub.L. 98-525, set 
out as a note under section 620b' of this tiUe. 

Pcralan Gulf Illness 
Pub.L. 103-337, Div. A Titie VII, §§ 721, 722, 

Oct 6, 1994, 108 Stat 2804-2808, provided that 
"Sec 721. Programs related to Desert Storm 
Mystery niness. • . i ; 
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'emploirad) and im of toe Armed I 
' aa the Oecietary eonaldere approiniate. 
•Xe) Chainnan.—T-je Secretaiy of Defense-

ahall tpfetet a chairman, of the advlaoiy commit-' 
tee tram among the memben of toe nmimlttff. 

"(d) Fmictioiia^l) The advisory commit̂ ' 
tee diall devdop and recommend to the Secre­
tary fegnlationa on procedural protections that 
ahoiUd be afforded to any niember of the Armed 
Forees wlio la referred by a commandtag officer 
tar . a mental healto evahiaUon by' a mental 

'health pnrfeBritmal The recommended regula­
tions shaU apply uniformly throughout the De­
partment of Defenae and shall include appropri-

. ale procedural protedions accordtag to wfaetoer 
the evafaiatloBa are to . be canled out on an 

' outpatient cr tapatient basis and whether, based 
.,on,the,reantta,<rf the evaluation, the member la. 
. to be InvohintarQy hoapftaliied ta a mental 
heatth treatment fitdbty. In devdoping the reg-
olatiana wito respert to proeedurd protections 

' tor evabation eondtided on an tapatient bade.-, 
the cwiiiiilllwi shall take into account any gtdde- ' 
Hnea regarding psychiatric t»«»j«i*«H*o>î 'w of 
ednlto prepared by profbasioiiali dvilian ̂ mental 

,heatthcrgaidxatiana. ' . " ; . > ' '.'.'"'.< -,1..' 
''|X2KA) The ^r^ulationa devdoped under ' 

pm^aph (1) ahdl tadude boto of the fbDowing:' 
' ; .^D A prddUtlon on the inappropriate re-' 
' [tdral fbr , a mental heatth evafaiaUon of a 
' ' in«mti»r of the Aimed Forcea aa a reprisal 

against the member for inniring or ppMpMping 
. ̂  to make a communication deeottied ta aubpar-' 

I ''agraph (B); • '• ' 
' . Procedural protectiona to be afforded 

; to 'a inember wlio ia referred fbr a mentel 
'heatth evahution foOowtag a communication 

' deacribed te subparagraph (B). Such protec­
tiona shall provide the member wito an ̂ ipro-

^ priate ' opportunity to ' allow for' a timely. 
' prompt' efaaHenge to the referraL 

"(B) A eommunicaUon referred to ta subpar­
agraph (A) |s a lawflil communication by a mem­
ber of the Amed Forces of toe type deaeribed 
ta aection 1084(cX2) of.tiUe 10. United States 
Code [sedion 1034(cX2) of ttda tiUe]. except 
that fbr purposes of thia aection. such a commu­
nication ahaD tadude a coDunudcation to any 
qipropriate authority ta toe chata of command 
of the member (as defined by toe Snretsiy of 
Defense ta regulations under subsection (g)). 
.' f e ) Definitions.—In this section: 

' "^D Ibe teim "mentd heatth evaluation' 
meana a paychiatric examination or evahia­
Uon, a p^chological examination or evalua-
Oooi an examination for psychiatric or psycho­
logical fitseaa for duty, or any otoer meana of 

- aaaeaaing a member'a state of inental heatth. 
"(2) The teim "mentd hedto profesdonal' 

- means a psychiatrist a psychologist a person 
wito a master's degree ta social woric, or any 

' otoer tadividud who conducte .mentd hedth 
evahiaUons for toe Department of Defense. 
"(f) Eepoitd)—Not later than dx monUis 

after toe date of toe enactinent of this Art [Nov. 
6.1990]. toe advisory committee shall submit to 
the Secretary of Defense a report containing toe 
recommended regulationa and such otoer tafor-
BBttaa ' as the contmittee conaiden qipropriate. 

"(2) Not later 80 daya after recdpt of 
the report under paragraph (1). the Secretaiy of 
Defense ahall submit to the Committees on 
Armed Services of the Senate and House of 
Representatives the report of the advisory com­
mittee, dong wito Biich additional comments and 
recommendations by the Secretaiy aa.the Secre­
taiy. conaiden appropriates 

r(g) Repe^ed. PubX. 102-484, Dhr. A Ti­
Ue V, 9.646(j). Oct 23. 1992. 106 Stat 2419]' 

"(h) Tetmination of eonimittce<—The advi-
soiy committee shaU terminate on the date on ' 
which the Secretary preaoibea regulationa . un­
der aubaection (g).t,..,. ' ' . 

Two-Ytia Prohibition on Fee for Outpatient 
Can at Militaiy Medical Treatment Fadli-

'':uea ;" '•'••;: V • ' •̂ '."-' " 
PubX. 101-189.' Div. A. Tttle VU. 9 721. Nov. 

29.1989.103 Stat'1477. provided ttiat^ "During 
flacal years 1990 and 1991.̂ the, Secretaiy of 
Defenae may not inqioee a duuge for the recdpt' 
of outpatient medical cr dental care at a militaiy 
medical treatment fadbty." -

PubX. 10(V-180. Div. A Tttle VII. 9 722. Dec 
4.'1987. lOl Stat 1116, provided ttiat "Durtag 
fiscal yean 1988 and 1989, toe Secretary of 
Defense may hot impose a fee for the receipt of 
outpatient medical or dentd care at a ndbtary 
medical treaUn>*ut bcibty." ^ ' ' 

Bcatrietidii on Use. of Infbtmation Obtained 
Dmliif Ortalh Epidemiologle-Assasment 

• Interviews 
Pnb.L. 99-661, Div. A Titie VII, 9 706(c), 

Nov. 14. 1986, 100 Stat 8904 provided Uiat: 
' "(1) Infoimation obtained by the Department 

of Defenae during or as a resutt of an epidemio-
loglc-asaessment taterriew wito a aenim-podUve 
member of the Armed Forces may not be uaed 
to support any adverse pereuiiud action againd 
the member 

"(2) For purposes of paragr^h (1): 
"(A) The term 'epidemiologic-assessment 

taterriew' meana questioning of a aeiuni-posi-
tive member.of the Armed Forces for pur­
poses of medicd treatment or counsebng or 

.. for epidemiologic or. statistical purposes. 
"(B) The term 'senim-positive member of 

J the Armed Forces' means a member of toe 
Armed Forcea who has been identified as 
having been exposed to a virua associated wito 
the acquired immune defidency syndrome. 

"(C) The tenn 'adverse, personnd action' 
bcludea—.. 

"(i) a eourt-martid; 
'- "(ID noD-Judicid punishment 

"(iii) involuntary separation (otoer than 
for medicd reasons); 

"(iv) ftdminiHtrstive or puulUve reduction 
ta grade; 

"(v) denid of promotion; 
"(vi) an unfavorable entiy ta a personnd 

record; 
"(vii) a bar to reenbstment and 
"(viU) any otoer action considered by 

toe Secretaiy-concerned to be an adverse 
penonnd action." >. 
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ARIMED FORCES 

Legislative Histoiy 
For legidative histoiy and purpose of Pub.L. 

98-625. see 1984 U.S. Code Cong, and Adm. 
News. p. 4174. See, dso, Pub.L. 98-657, 1984 

10 § 1074a 

U.S. Code Cong, and Adm. i p. 4831; 
Pub.L. 101-189, 1989 U.S.Code Cong, and Adm. 
News, p. 838; Pub. L. 101-610, 1990 U.S. Code 
Cong, and Adm. News, p. 2931. 

CODE OF FEDERAL REGULATIONS 
Implementation of Civilian Hedto and Medi­

cd Program of Uniformed Services, see 32 CFR 
_199.1 et seq. 

LIBRARY REFERENCES 
Armed Services e=>107. 
CJ.S. Armed Services 99 257, 264, 267. ' 
WESTLAW Topic No. 34. 

NOTES OF DECISIONS 
Delegation of autoority 8 

X Persons entlUed to care 
Commisdoned ofScer of pubUc hedto service 

codd not sue (^ernment for service-connected : 
injuries.arismg from elective surgery; platatiff 
was entitied to free medicd care d mflitaiy and 
pubbc hedto service fadUties and to disabibty 
payments. Scheppan v.-U£., CA.4 (Va.) 1987.-' 
810 F2d 461. 

Insured, who was veteran, but not mibtary . 
retiree, did not have right to free medicd care 
d Veteran's Administration hospitd for nonser-
vice-connected injuiy. U.S. v. Dsiryland Ins. 
Co., N.D.Ga.1988, 644 F.Supp. 702. 

Reservist who had been tavoluntarily released 
from active duty withta two yean of becomtag 
ebgible for retirement pay was not enUUed to ̂  
compensation for medicd bills tacurred after 
date of his constroctive release from active duty. 
Ubnet V. U.S., 1989, 17 Cl.Ct 679, affirmed 936 
FAI 280. 

7. United Stetes as third-party benefldaiy 
Under Missisdppi law. United Stetes was 

third-party beneficiary of boattag and automo­
bile polides issued to various memben of mili­
tary, such that it was entiUed to reimbursement 
fi-om insurer for vdue of medicd care provided 
te membera purauant to stetotory obbgations; 
insurer was obbgated to pay coste of reasonable 

medicd services, whetoer such coste were borne-, 
personaby by tasured or direcUy by medicd 
care provider. U.S. v. Stete Farm Mut Auto. 
Ins. Co., CA.5 (Miss.) 1991, 936 F.2d 206. 

United Stetes was third-party benefidaiy of 
boattag and automobile pobdes Issued to various . 
active duty and retired membera of mibtaiy, 
such that it was entiUed to reimbursement from 
insurer for reasonable value of medicd care .it 
provided to members, pursuant to its stetiitory 
obligation, after ihanbera were tavolved ta acd-
dente covered by poUdes; absent showing that 
lesser premium was charged for servicemen and ' 
toeir dependents, failure to reimburse Govern­
ment for reasonable medicd services would con-
stitote wtadfall to Insurer. U.S. v. Stete Farm 
Mut Auto. Ins. Co., S.D.Miss.1989, 717 F.Supp. 
1207, affirmed 936 F2d 206.' 

8. Delegation of authority 

Delegation of autoority by office of dvilian 
hedto and militaiy program of uniformed ser­
vices (CHAMPUS) to'tadependent contractor to 
undertake inspection and utilization review ser­
vices and services relating to development of 
regulations was not improper; such delegation 
was not mconsistent wito CHAMPUS stetote, 
and office of CHAMPUS retataed and exercised 
ab find deddon-maktag autoority. Nationd 
Ass'n of Psychiatric Treatment (Centers for Chil-' 
dren v.-Mendez, DD.C.1994, 867 F.Supp. 86. 

§ 1074a. Medical and dental care: members on duty other than active duty for a 
period of more than 30 days 

(a) Under joint regulations prescribed by the.administering Secretaries, the following 
persons are entitied to the benefits described in subsection (b): 

(1) Each member of a uniformed service who incurs or aggravates an injury, 
illness, or disease in the line of duty while performing— 

(A) active duty for a period of 30 days or less; or 
(B) inactive-duty training. 

(2) Each member of a uniformed service who incurs .or aggravates an injury, 
illness, or disease while traveling directiy to or from the place at which that member 
is to perform or has performed— 

(A) active duty for a period of 30 days or less; or 
(B) inactive-duty training. 

• (b) A person described in subsection (a) is entiUed to— 
(1) the medical and dental care appropriate for the treatment of the injury, 

• illness, or d e of that person until the resulting d ility cannot be materially 
improved by further hospitalization or treatment; and 

389 
26 USCA Supp.Painph.-14 



• •• V •••-^,^;^"'';:'v j.^;;..'''' •:if.p-..' • 

T h o W h i t 3 H c x j s ^ 
•it''.''''-

D . A T K S 

F A C S U V n L A T K J ^ N S M i a S l O N C O V E R S H E B T r 

1 / 3 0 / 9 6 

M r - . J a - f f P O W Q T "I 

moivfs 
X I E U E C P H O N B : i ^ n j M J S E R * 

• > A < 3 K S C W I T M C X > V K K > < 

C O M M K N T S a 

5 1 A 0 5 3 9 

M a r*v 1 n K T - 1 S 1 O V 

4 5 6 7 9 Q 3 

F Y I as d i s c u s s e d 

PLKAJSK DBi.̂ rvnBiK AS S O O N Ajs r-ossrBi..a: 
S^ti«» d o < 3 V i m < r o t i » r : x r o m p « _ c i y f t i k i s ^ f t o s C z n a « t J - m J M T n l t t j J « ^ e « t I s I x i t c D c S e c t o n l y f o r t l s c r u s o 

o f l } a o f n < 5 i > - i c l u A ] o r e D t i t y t o w f a o m f t t s a d d r e s a e d . T - h l a n i % & & B £ e c o o t f t l n a t r x f o r x z i a t i o u w l : i l c b 

o f tbis messnge Is not tlie iDtetided recfpteiat. or tixol cQ>p1oye« or aseat responsfbTc. fot 
<5dlverfn4^ the message to llie totead^d roc^pteat. you ajje ^ere^y notifSed tliat axxy d f s c l o s^u-e, 
dfsseminatlort, copying or dlstrfbutlon, or tb« taJciDg of sjiy ac-Uoa In rellaocc oo tlic consents 
of this communlcatJoa ts strictly prohibited. If you bav^'rcccived tbis Ixxforxn»rloc> iz> error. 
pl«a«e liujnediately iiottfy tbe sender at tbeLr telepbonVe uumber stated above. ^ 

3" 

THIS DOCUMENT (REDUCED SAMPLE ABOVE) 
WAS SENT 

He* COUNT HcJic 
# 2 

« * * SEND * * * 

NO REMOTE STATION I . D. START TIME DURATION «PAGES COMMENT ! 
1 

1 95U0S39 1-30-96 3:UPM 2 ' 06" 2 
1 
1 

TOTAL 0 : 02 • 06" 2 
XEROX TELECOPlL'.R 70'i0 



•i 

ill 

ii! 
ill 

ill 

ii! 

Hi 

(y-t IC) use s l67 

S €̂ .r as X Qj. f\ ̂ ^Uv 

iii 


