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10 § 1073

meaning given such term in section 1072(4) of
title 10, United States Code [section 1072(4) of
this title] (as added by section 701(b)).

“(8) The term ‘covered beneficiary’ has the
meaning given such term in section 1072(6) of

ARMED FORCES

title 10, United States Code [section 1072(5) of

this title] (as added by section 701(b)).” - -
Legislative History S

For legislative history and purpose of Pub.L..

98-567, see 1984 U.8. Code Cong. and Adm.
News, p. 4831, T e

CODE OF FEDERAL REGULATIONS . S
Eligibility for medical and dental care at— Implementation of Civilian Health and Medi-

Civilian facilities, see 32 CFR 7321 et seq.  cal Program of Uniformed Services, see 32 CFR’
Naval facilities, see 32 CFR 728.1 et seq.  199.1 et segq. -

§ 1074.. Medical and dental care for members and certain former members

(a) Under joint regulations to be prescribed by the administering Secretaries, a
member of a uniformed service who is on active duty is entitled to medical-and dental
care in any facility of any uniformed service. - : -

-(b) Under- joint regulations to be prescribed by the administering Secretaries, a:
member’ or former member of a.uniformed service who is entitled to retired or retainer
pay, or equivalent pay may, upon request, be given medical and dental -care in any
facility of any uniformed service, subject to the availability of space and facilities and the*
capabilities of the medical -and dental staff. The administering Secretaries may, with
the agreement of the Secretary of Veterans Affairs, provide care to persons covered by
this subsection in facilities operated by the Secretary of Veterans Affairs and deter-
mined by him to be available for this purpose on a reimbursable basis at rates approved
by the President. . : '

(¢) Funds appropriated to a military department may be used to provide medical and
dental care to persons entitled to such care by law or regulations, including the provision
of such care (other than elective private treatment) in private facilities for members of
the armed forces. If a private facility or health care provider providing care under this
subsection is & health care provider under the Civilian Health and Medical Program of
the Uniformed Services, the Secretary of Defense, after consultation with the other
administering Secretaries, may by regulation require the private facility or health eare
provider to provide such care in accordance with the same payment rules (subject to any
modifications considered appropriate by the Secretary) as apply under that program.

(As amended Pub.L. 98-5625, Title XIV, § 1401(eX1), Oct. 19, 1884, 98 Stat. 2616; Pub.L. 98-567,
§ 19(3), Oct. 30, 1984, 98 Stat. 2869; Pub.L. 101-189, Div. A, Title VII, § 729, Title XVI, § 1621(a)2),
Nov. 29, 1989, 103 Stat. 1481, 1603;" Pub,L. 101-510, Div. A, Title XIV, § 1484(jX1), Nov. 5, 1990, 104
Stat. 1718.) : :

HISTORICAL AND STATUTORY NOTES

by regulation require the private fadlity or
health care provider to provide such care in
accordance with the same payment rules (sub-
Ject to any modifications considered appropriate
by the Secretary) as apply under that program.

1984 Amendments C :

Prior Provisions .
Provisions similar to subsec. (c) of this section
were contained in Pub.L. 98-212, Title VII,
§ 785 in part, Dec. 8, 1983, 97 Stat. 1444 (set out
a8 a section 138 note), prior to deletion of the
provisions from section 785, effective Oct. 1,

1985, by sections 1403(a)2), 1404 of Pub.L. Subsec. (a). Pub.L. 98-667, § 19(3) substitut-
98-525. . ed reference to administering Secretaries, for
1990 Amendment . reference to Secretary of Defense and Secretary

of Health and Human Services.

Subsec. (b). Pub.L. 98-557, § 1%(8) substitut-
ed references to the administering Secretaries,
for references to the Secretary of Defense and
the Secretary of Health and Human Services.

Subsec. (c). Pub.L. 98-526, § 1401(e)(1), add-
od subsec..(c). : : i

Effective Date of 1884 Amendment

Amendment by Pub.L. 88-625, effective Oct.
1, 1985, soe section 1404 of Pub L. 98525, set
out as a note under section + of this title.

Persian Gulf War V ns' Health Status

For provisions establshing the Persian Gulf
War Veterans Health Registry, relating to

Subsec. (b). Pub.L. 101-510 substituted “Sec-
retary of Veterans Affairs” for “Administrator”.

1989 Amendment .
Subsec. (b). PubL. 101-189, § 1621(ax2),
substituted “Secretary of Veterans Affairs” for
“Administrator of Veterans’ Affairs® wherever
appearing. b
Subsec. (¢). Pub.L. 101-189, § 729, added
provision that if a private facility or health care
provider providing care under this subsection is
8 health provider under the Civilian Heslth
Medical Program of the Uniformed Servie-
es, the Secretary of Defonse, after consultation
with the other administering Secretarles, may

s R ke i
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section), provisions requiring a atudy by
Office of Technology Asagssment of the Persian
Gulf Registry and the Persian Gulf War Veter-
ans Health Registry , provisions relating to
sgreement with the National Academy of
ences for review of health consequences of
vice during the Persian Gulf War, and coordina-
tion of government activities on health-related
research on the Persian Gulf War, see Pub.L.
102-585, Title VII, §§ 701 to 708, Nov. 4, 1992,
106 Stat. 4975 to 4980, set out as a note under

Ee

5

4 section 527 of Title 38, Veterans' Benefits.

Mental Health Evaluations of Members of
Armed Forces

Pub.L. 102-484, Div. A, Title V, § 546(a)<(h),
Oct. 23, 1992, 106 Stat. 2418, provided for regu-
lations for outpatient and inpatient evaluations,
rights of members of the armed forces, proce-
dures for emergency or involuntary inpatient
evaluations, prohibition against the use of refer-
rals to retaliate against whistleblowers, and for
a report describing the preparation of the regu-
lations. :

Study on Risk-Sharing Contracts for Health
. Care .

Pub.L. 102484, Div. A, Title VII, § 725, Oct.
28, 1992, 106 Stat. 2440, provided that:

‘“(a) Study.—Not later than 18 months after
the date of the ensctment of this Act [Oct. 28,
1992], the Secretary of Defenss, in consultation
with the Secretary of Health and Human Servic-
es, shall carry out a study of the feasibility and
advisability of entering into risk-sharing con-
tracts with eligible organizations’ described in
section 1876(b) of the Soclal Security Act (42
U.8.C. 1395mm(b) [section 1895mm(b) of Title
42, The Public Health and Welfare]) to furnish
health care services to persons entitled to health
care in a facility of a uniformed service under
section 1074(b) or 1076(b) of title 10, United
States Code [subsec. (b) of this section or sec-
tion 1076(b) of this title). .

“(b) Plan—If the Secretary of Defense de-
termines as a result of the study required by
subsection (a) that entry into risk-sharing con-
tracts is feasible and sdvisable, the Secretary
shall develop a plan for the entry into such
contracts in accordance with the Secretary’s de-
terminations under the study.

‘“(¢) Report.—The Secretary of Defense shall
submit to Congress a report describing the re-
sulta of the study and containing any plan devel-
oped under subsection (b) ‘to enter into risk-
sharing contracts.” .

Registry of Members of the Armed Forces
Exposed to Fumes of Burning O1l in Con-
nection with Operation Desert 8torm
Pub.L. 102-180, Div. A, Title VIL § 784, Dec.

5. 1891. 105 Stat. 1411, as amended Pub.L.

Title VIL, § 704, Nov. 4, 1982,  Stat.

4977, provided that:

“(a) Establishment of Registry—The Sec-
of Defense establish and maintain a

10 § 1074

special record (in this section referred to as the
‘Registry”) relating to the following members of
the Armed Forces: . .
Secreury“(l) ex‘:oo.ed" the fate of barn.
, Were to

ing ol in the Operation Desert Storm theater

of operations during the Persian Gulf conflict.

“(2) Any other members who served in the
Operation Desert Storm theater of operations
during the Persian Gulf conflict.

“(b) Contents of Registry~—(1) The Regis-
try shall include— - ’ :

“(A) with respect to each class of members
referred to in each of paragraphs (1) and (2)
of subsection (a)— .

“(i) a list containing each such mem-
ber's name and other relevant identifying
information with respect to the member;
and ’

“(if) to the extent that data are avsilable
and inclusion of the data is feasible, a de-

" ecription of the circumstances of the mem-

ber’s service during the Persian Gulf con-

- fiiet, including the locations in the Opers-

" tion Desert Storm theater of operations in

which such service occurred and the atmo-

spherle and other environmental clrcum-
stances in such locations at the time of such
service; and

“(B) with respect to the members refarred
to in subsection (aX1), a deseription of the
circumstances of each exposure of each such
member to the fumes of burning oil as de-
scribed in such subsection (a)1), including the
length of time of the exposure.

“(2) The Secretary shall establish the Regis-

try with the advice of an independent scientific
organization.
- “(¢) Reporting requirement relating to ex-
posure studies.—The Secretary shall submit to
Congress each yesr, at or about the time that
the President’s budget is submitted that year
under section 1105 of title 81, United States
Code [section 1105 of Title 81, Money and Fi-
nance], & report regarding—

~“(1) the results of all on-going studies on
the members referred to in subsection (aX1)
to determine the health consequences (inelud-
ing any short- or long-term consequences) of
the exposure of such members to the fumes of
burning ofl; and

“(2) the need for additional studies relating
to the exposure of such members to such
fumes.

“(d) Medical examination.—Upon the re-
quest of any member listed in the Registry
pursuant to subeection (aX1), the Secretary of
the military department concerned shall, if med-
ically appropriate, furnish a pulmonary function
examination and chest x-ray to such person.

“(e) Effective date.—The Secretary shall es-
tablish the Registry not later than 180 days
after the date of the enactment of this Act (Dec.
5, 1991].

“(f) Definitions.—For purposes of this sec-
ton:

“(1) The tarm ‘Operation |
has the meaning given in section.
8(1) of the Perslan Gulf Conflict Supplemental

QDAE
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Authorization Personnel 1 Act of
1991 (Public Law 102-25; 105 Stat. 77; 10
US.C. 101 note) [set out as a note under
section 101 of this title).

© “(2) The term ‘Persian Gulf confliet’ has
the meaning given such term in section 3(3) of
such Act [set out a8 8 note under section 101
of this title]”

Advisory Committee on Mental Health Evalu-
ation Protections

Pub.L. 101-510, Div. A, Title V, § 564, Nov. §,
1990, 104 Stat. 1567, as amended Pub.L.
102484, Div. A, Title V, § 546()), Oct. 23, 1992,
106 Stat. 2419, provided that:

“(a) Requirement—Not later than 60 days
after the date of the enactment of this Act [Nov.
5, 1990), the Secretary of Defense shall establish
an advisory committee to carry out the functions
described in subsection (d).

“(b) Membership.—The committee
shall include not fewer than 12 members, lnclud-
ing the following:

“(1) Three board-certified puychhtrlm
who are officers of the Armed Forces, one of
whom shall be an officer in the Medical Corps
of the Army, one of whom shall be an officer
in the Medical Corps of the Navy, and one of
whom shall be an officer in the Air Force
-designated as s medical officer..

“(2) One board-certified psychiatrist who is
a civilian not employed by the Department of
Defense, with expertise in procedures for the
psychiatric commitment of civilian adults.

“(3) Three cliniecal *psychologists who are
officers of the Armed .Forces and who have
been swarded a diploma as a Diplomate in
Psychology by the American Board of Profes-
sional Psychology, one of whom shall be an

_officer in the Medical Service Corps of the

Army, one of whom shall be an officer in the

. Medical Service Carps of the Navy, and one of
. whom sghall be an officer in the Air Force who
is designated as s biomedical sciences officer.

“(4) One clinical psychologist who is a civil-
ian not employed by the Department of De-
fense and who has been awarded a diploma as
.a Diplomate in Psychology by the American
Board of Professional Paychology. ~ ~

“(5) Three judge advocates, one each from
the Army, the Navy, and the Air Force, with
expertise In pretrial restraint and other proce-
dures associated with the mental health evalu-
"ation of individuals subject to the Uniform
Code of Military Justice.
~ “(6) An attorney who i8 a civilian not em-

"ployed by the Department of Defense, with

_expartise in legal procedures associated with

the psychiatric commitment of civilian adults.

“(7) Such other civilian officials (employed
by the Department of Defense or otherwise
‘employed) and members of the Armed Foreel
as the Secretary considars appropriate. -

"#(¢) Chairman.—The Secretary of Defénse

shall appoint s chairman of the advisery commit-’

tee from among the members-of the committee.
“(d) Functions.—(1) The advisory commit-
tee shall develop and recommend to the Secre-

tary regulations on procedural protections that
1 be afforded to any member of the A
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Forces who is referred by a commanding officer
for a mental health evaluation by a mental
health professional. The recommended reguls-
tions ghall apply uniformly throughout the De-
partment of Defense and shall include appropri-
ate procedural protections according to whether
the evaluations are to be carried out on an
outpatient or inpatient bagis and whether, based
on the results of the evaluation, the member is
to be involuntarily hospitalived in a mental
health treatment facility. In developing the reg-
ulations with respect to procedural protections
for evaluations eonducted on an inpatient basis,
the committee shall take into account any guide-
lines regarding psychiatric hospitalization of
adults prepared by professional civilian mental
health organizations.

“(2)(A) The regulations developed .under
paragraph (1) shall include both of the following:

(i) A prohibition on the inappropriate re-
ferral for a mental health evaluation of &
member of the Armed Forcés as a reprisal
against the member for making or preparing
to make a communication described in subpar-
agraph (B).

“(if) Procedural protections to be afforded
to a member who is referred for a mental
health evaluation following a communication
described in subparagraph (B). Such protec-
tions shall provide the member with an appro-
priate opportunity to allow for a timely,
prompt challenge to the referral.

“(B) A communication referred to in subpar-
agraph (A) is a lawful communication by &8 mem-
ber of the Armed Forces of the type described
in section 1034(c)2) of title 10, United States
Code [séction 1034(c)(2) of this title], "except
that, for purposes of this section, such a commu-
nication .shall include a communication to any
appropriate authority in the chain of command
of the member (as defined by the Secretary of
Defense in regulations under subsection (g)).

“(e) Definitions.—In this section:

“(1) The term ‘mental health evaluation’
means 8 peychiatric examination or evalua-
tion, & psychological examination or evalua-
tion, an examination for psychiatric or psycho-
logical fitness for duty, or any other means of
assessing 8 member’s state of mental health.

“(2) The term ‘mental health professional’
means a psychiatrist, a psychologist, a person
with a master’s degree in social work, or any
other individual who conducts mental health
evaluations for the Department of Defense.
‘() Report.(1)—Not later than six months

after the date of the enactment of this Act [Nov.
6, 1990}, the advisory committee shall submit to
the Secretary of Defense a report containing the
recommended regulations and such other infor-
mation as the committee considers appropriate.

“(2) Not later than 80 days after receipt of
the report under paragraph (1), the Secretary of
Defense shall submit to the Committees on
Armed "Services of the Senate and House of
Representatives the report of the advisory com-
mittes, along with such additional comments and
recommendations by the Secretary as the Soc.n-
tary considers appropriate.

[“(g) Repealed Pub.L.
tle V, § 546(j), Oct. 23, !

484, Div. A, V-
106 Stat. 2419)
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“(h) Termination of committee.—The advi-
sory committee shall terminate on the date on
which the Secretary prescribes regulations un-
der subsection (g).”

Two-Year Prohibition on Fee for Qutpatient
Care at Military Medical Treatment Facili-
ties

Pub.L. 101-189, Div. A, Title VII, § 721, Nov.
29, 1989, 108 Stat. 1477, provided that: “During
fiscal years 1990 and 1991, the Secretary of
Defense may not impose a charge for the receipt
of outpatient medical or dental care at a military
meodical treatment facility.”

Pub.L. 100-180, Div. A, Title VII, § 722, Dec.
4, 1987, 101 Stat. 1116, provided that: “During
fiscal years 1988 and 1989, the Secretary of
Defense may not impose a fee for the receipt of
outpatient medical or dental care at 8 mxhtary
medical treatment fadility.”

Restriction on Use of Information Obtained
During Certain Epidemiologic-Assessment
Interviews

" Pub.L. 99-661, Div. A, Title VII, § 705(c),
Nov. 14, 1986, 100 Stat. 3904 provided that:

“(1) Information obtained by the Department
of Defense during or as a result of an epidemio-
logic-assessment interview with a serum-poaitive
member of the Armed Forces may not be used
tompwnlnyldvmpenonnelacﬁon against
the member

“(2) For purposes of paragraph (1):

10 §1074a

‘““A) The term ‘epidemiologic-assessment
interview’ means questioning of & serum-posi-
tive member of the Armed Forces for pur-
poses of medical treatment or counseling or
for epidemiologic or statistical purposes.

“(B) The term ‘serum-positive member of
the Armed Forces’ means a member of the
Armed Forces %who has been identified as
having been exposed to a virus associated with
the acquired immune deficiency syndrome.

*“(C) The term ‘adverse personnel action’
includes—

“(i) a court-martial;
“(ii) non-judicial punishment;

“(iii) involuntary separation (other than

for medical reasons);

“(iv) administrative or punitive reduction
in grade;

“(v) denial of promotion;

“(vi) an unfavorable entry in a personnel
record;

“(vii) a bar to reenlmtment, and

*“(vili) any other action considered by
the Secretary concerned to be an adverse
personnel action.”

Legislative History

For legislative history and purpose of Pub.L.
98-525, see 1984 U.S. Code Cong. and Adm.
News, p. 4174. See, also, Pub.L. 88-657, 1984
U.S. Code Cong. and Adm. News, p. 4831;
Pub.L. 101-189, 1989 U.S.Code Cong. and Adm.
News, p. 838; Pub. L. 101-510, 1990 U.S. Code
Cong. and Adm. News, p. 2631.

" CODE OF FEDERAL REGULATIONS

Implementation of Civilian Health and Medi-
cal Program of Uniformed Services, see 32 CFR
199.1 et seq.

NOTES OF DECISIONS

3. Persons entitled to care

Commisaioned officer of public health service
could not sue Government for service-connected
injuries arising from elective surgery; plaintiff
was entitled to frea modical care at military and
public health service faciliies and to disability

ents. Scheppan v U8, C.A4 (Va) 1987,
810 F.2d 461.

Insured, who was veteran, but not military
retiree, did not have right to free medical care
at Veteran's Administration hospital for nonser-
vice-connected injury. U.S. v. Dairyland Ins.
Co., N.D.Ga.1988, 644 F.Supp. 702

Reservist who had been involuntarily released

from active duty within two years of becoming

eligible for retirement pay was not entitled to
compensation for medical bills incurred after
date of his constructive release from active d%
g?:t&u&. 1989, 17 CLCt. 679, affirmed

7. United States as third-party beneficiary
‘Under Mississippi law, United States was
third-party beneficiary of boating and automo-

§ 1074a. Medical and dental care: memben on duty other than active duty for a’

period of more than 30 days -

bile policiea issued to various members of mili-
tary, such that it was entitled to reimbursement
from insurer for value of medical care provided
to members pursuant to statutory obligations;
insurer was obligated to pay costs of reasonable
medical services, whether such costs were borne
personally by insured or directly by medical
care provider. U.S. v. State Farm Mut. Auto.
Ins. Co., C.A5 (Miss.) 1991, 836 F.2d 208.

United States was third-party beneficiary of
boating and automobile policies issued to various
active duty and retired members of military,
such that it was entitled to reimbursement from
insurer for reasonable value of medical care it
provided to members, pursuant to its statutory
obligation, after members were involved in acc-
dents covered by policies; absent showing that
leaser premium was charged for servicemen and
their dependents, failure to reimburse Govern-
ment for reasonable medical services would con-
stitute windfall to insurer. U.S. v. State Farm
Mut. Aato. Ins. Co., anm.usss. n7 F.Supp.
1207, affirmed 936 F.2d 206.

(a) Under joint regulations prescribed by the admimstenng Secretaries, the following

8 are entitled to the

its described in subsection (b):

347
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(1) Each m¢  :r of a uniformed service who incurs or aggravates an injury,
fllness, or disease in the line of duty while performing—

(A) active duty for a period of 30 days or less; or’

(B) inactive-duty training.

{2) Each member of a uniformed service who incurs or aggravates an injury,
fllness, or disease while traveling directly to or from the place at which that member

is to perform or has performed—

(A) active duty for a period of 30 days or less; or

(B) inactive-duty training.

(b) A person described in subsection (a) is entitled to— o
. (1) the medical and dental care appropriate for the treatment of the injury,
-, illness, or disease of that person until the resulting disability cannot be materially
improved by further hospitalization or treatment; and .

(2) subsistence during hospitalization. .

(c) A member is not entitled to benefits under this section if the injury, illness, or
disease, or aggravation of an injury, illness, or disease described in subsection (a8)(2), is
the result of the gross negligence or misconduct of the member. _
(Added Pub.L. 88-94, Title X, § 1012(aX1), Sept. 24, 1983, 97 Stat. 665, and amended Pub.L. 98-525,

Title VI, § 681(aX1), Oct. 19, 1884, 98 Stat. 2542; Pub.L. 98-557, § 13(4), Oct. 30, 1984, 98 Stat. 2869;
Pub.L. 99-145, Title XIII, § 1308(aXT), Nov. 8, 1985, 99 Stat. 739; Pub.L. 99-661, Div. A, Title Vi,

ARMED FORCES 10 §1074d

in sybsection (c) upon the reiease of the member from active duty in support of a
contingency operation until the earlier of— :
(1) 30 days after the date of the release of the member from active duty; or
. (2) the date on which the member and the dependents of the member are
covered by a health plan sponsored by an employer.

-(b) Eligible member described.—A member of the armed forces referred to in
subsection (a) is a member who—
(1) is a member of a reserve component and is called or ordered to active duty in
support of a contingency operation;
(2) is involuntarily retained on active duty under section 673¢ of this title in
support of a contingency operation; or )
(3) voluntarily agrees to remain on active duty for a period of less than one year
.. in support of a contingency operation.

(c) Health care described.—The health care referred to in subsection (Ia) is—
(1) medical and dental care available under section 1076 of this title in the same
manner as such care is available for a dependent described in subsection (a)(2) of

that section; and
(2) health benefits contracted for under the authority of section 107%a) of this

title and subject to the same rates and conditions as apply to persons covered under
that section.

§ 604(ax1), Nov. 14, 1986, 100 Stat. 3874.)

HISTORICAL AND STATUTORY NOTES

1986 Amendment

Pub.L. 29-681 amended section generally sub-
stituting “active duty for a period of more than
30 days” for “active duty; injuries, diseases and
ilinesses incident to duty” in section catchline
and new text.

1985 Amendment

Subsec. (s). Pub.L. 99-145, § 1303(a)T), sub-

stituted reference to the administering Secre-
taries, for references to Secretaries of Defense,
Transportation, and Health and Human Servie-

1984 Amendments .

Catchline. Pub.L. 98-525, § 631(a)(1), substi-
tuted “Medical and dental care: members on
duty other than active duty; injuries, diseases
and {llnesses incident to duty” for “Medical and
dental care for members of the uniformed ser-
vices for injuries incurred or aggravated while
traveling to and from inactive duty training”.

Subsec. (8). Pub.L. 98557, § 19(4) substitut-
ed reference to administering Secretaries, for
reference to Secrotary of Defense and Secretary
of Health and Human Services.

Pub.L. 98-525, § 631(aX1), authorized the
Secretary of Transportation to participate in
issuance of joint regulations, added pars. (1) to
(3), and incorporated existing provisions in text
designated par. (4). . :

Subsec. (b). Pub.L. 98-525, § 681(aX1), in-
cluded treatment of disesses or illnesses.

Effective Date of 1986 Amendment =~
-Section 604(g) of Pub.L. 98-681 provided that:
*“The amendments mads by this section [amend-

§ 1074b. Transitional medical and dental care: members on active duty in’

support of contingency operations . :
ber of the ar
(b), and the dependents of the member, shall be entitled to receive |

(a) B . care provided.—A

ing sections 1074a, 1076, 1086, 1204-1206, 1475,
1476, 1481, 8723, and 8728 of ‘this ttle and
sections 204 and 206 of Title 37, Pay and Allow-

ances of the Uniformed Services and repealing’

sections 3687, 3721, 3722, 6148, 8687, 8721, and
8722 of this title and sections 818-321 of Title
32, National'Guard] shall apply with respect to
persons who, after the date of enactment of this
Act [Nov. 14, 1986], incur or aggravate an inju-
ry, illness, or disesse or die.” :

Effective Date of 1984 Amendment

Section 631(c) of Pub.L. 98-525 provided that:
“The amendments made by this section {amend-
ing this section and repealing section 6148(d) of
this title] shall apply only with respect to inju-
ries incurred or aggravated and diseases or
illnesses contracted or aggravated after Septem-
ber 30, 1984.”

Effective Date

Section 1012(c) of Pub.L. 98-94 provided that:
“The amendments made by subsectiona (a) and
(b) [enacting this section and section 204()) of
Title 87, Pay and Allowances of the Uniformed
Services] shall apply only in cases of injuries
incurred or aggravsted on or after the date of
the enactment of this Act (Sept. 24, 1883]."

Legislative History

For legislative history and purpose of Pub.L.
98-84, see 1983 U.S. Code Cong. and Adm.
News, p. 1081. See, also, Pub.L. 88-525, 1984
US. Code Cong. and Adm. News, p. 4174;
Pub.L. 98-557, 1984 U.S. Code Cong. and Adm.
News, p. 4881; Pub.L. 99-145, 1985 U.S. Code
Cong. and Adm. News, p. 472; Pub.L. 99-661,
1986 U.S. Code Cong. and Adm. News, p. 6418,

forces described in subsection
:h care described

348

(Added Pub.L. 102-190, Div. A, Title VI, § 640(a)(2), Dec. 6, 1991, 106 Stat. 1385.)

HISTORICAL AND STATUTORY NOTES

Prior Provisions

A prior section 1074b, added Pub.L. 98-525,

Title XIV, § 1401(a)(2)(A), Oct. 19, 1984, 98 Stat.
2616, was renumbered section 1074c.

Legislative History

For legislative history and purpose of Pub.L.
102-190, see 1991 U.S. Code Cong. and Adm.
News, p. 918.

$ ._107'4c. Medical care: authority to provide a wig N
A person entitled to medical care under this chapter who has alopecia resulting from

the treatment of a malignant disease ma
Previously been furnished one at the expe:

y be furnished a wig if the person has not
nse of the United States.

(Added Pub.L. 98-525, Title XIV, § 1401(a)2)(A), Oct. 19, 1984, 98 Stat. 2616; § 1074b, renumbered
Pub.L. 102-190, Div. A, Title VI, § 640(aX1), Dec. 5, 1991, 106 Stat. 1385.)

HISTORICAL AND STATUTORY NOTES

Effective Date

Section effective Oct. 1, 1985, see section 1404
of Pub.L. 98-525, set out as an Effective Date
note under section 520b of this title.

Similar Provisions

Provisjons similar to those compriging this
section were contained in the following prior
appropriation acts:

PubL. 88-473, Title I, § 101(h) [Title VIII,
§ 8083, Oct. 12, 1984, 98 Stat. 1904, 1929.

Pub.L. 98-212, Title VIL, § 739, Dec. 8, 1983,
97 Stat. 1446.

Pub.L. 97-377, Title I, § 101(c) (Title VII,
§ 742), Dec. 21, 1982, 96 Stat. 1833, 1858,

Pub.L. 97-114, Title VII, § 748, Dec. 29, 1981,
95 Stat. 1586.

Pub.L. 86527, Title VII, § 744, Dec. 15, 1980,
94 Stat. 3089. ..

Legisiative History

For legislative history and purpose of Pub.L.
98-525, see 1984 U.S. Code Cong. and Adm.
News, p. 4174. See, also, Pub.L. 102-190, 1991
U.8. Code Cong. and Adm. News, p. 918.

§ 1074d. Primary and preventive health care services for women )
(a) Servit_:es available.—Female members and former members of the uniformed

services entitled to medical care under section 1074 or 1074a of this title shall also be

entitled to primary and preventive health care services for women as part of such

medical care.

(b) Definition.—In this section, the term “p

and preventive health care

services for women” means health care services, including related counseling services,
provided to women with respect to the following:

(1) Papanicolaou tests (pap smear).

(2) Breast examinations and mammography.
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(¢)) Comprehenmve obstetrical and ‘gynecological care, lncludmg care related to
pregnancy and the prevention of pregnancy.

(4) Infertility and sexually transmitted diseases, including prevention.

(5) Menopause, including hormone replacement therapy and counseling regard-
ing the benefits and risks of hormone replacement therapy.

(6) Physical or psychological conditions arising out of acts of sexual violence,

(7) Gynecological cancers.

(Added Pub.L. 108-160, Div. A, Title VII, § 701(aX1), Nov. 30, 1993, 107 Stat. 1685.)

HISTORICAL AND STATUTORY NOTES.

Report on the Provision of Primary and Pre-
ventive Health Care Services for Women

Section 736 of Pub.L. 103-160 provided that:

“(a) Report required—The Secretary of De-
fense shall prepare a report evaluating the pro-
vision of primary and preventive heaith care
services through military medical treatment fa-
cilities and the Civilian Health and Medical Pro-
gram of the Uniformed Services to female mem-
bers of the uniformed services and female cov-
ered beneficlaries eligible for health care under
chapter 55 of title 10, United States Code [this
chapter].

““(6) An assessment of any difficulties expe-
rienced by military ‘medical treatment facil-
ties or health care providers under the Civil-
ian Health and Medical Program of the. Uni-
formed Services in furnishing primary and
preventive health care services for women and
a description of the actiona taken by the Sec-
retary to resolve such difficulties.

“(7) A description of the actions taken by
the Secretary to foster and encourage the
expansion of research relating to health care
issues of concern to female members of the
uniformed services and female covered benefi-

*(b) Contents.—The report required by sub-

section (a) shall contain the following:

“(1) A description of the number and types
of heglth care providers who are providing
health care services in military medical treat-
ment facilities or through the Civilian Health
and Medical Program of the Uniformed Ser-
vices to fernale members and female covered
beneficlaries.

“(2) A description of the health care pro-
grams implemented (or planned) by the ad-
ministering Secretaries to assess the health
needs of women or to meet the special health
needs of women.

. *“(8) A description of the demographics of
the population of female members and fomale
covered beneficiaries and the leading catego-
ries of morbidity and mortality among such
members and beneficiaries.

“(4) A desceription of any actions, including
the use of special pays and incentives, under-
taken by the Secretary during fiscal year
1983—

“(A) to ensure the retention of health
care providers who are providing health
care services to female members and female
covered beneficiaries;

“(B) to recruit additional health care
~ providers to provide sud: health care per-
vices; " and
“(C) to replace deparﬁng health care
providers who provided such health care
services.

“(5) A description of any existing or pro-
posed programs to encourage specialization of
health care providers in flelds related to pri-
mary and preventive health care services for
women.

ciaries.

“(c) Study of the needs of female memben
and female covered beneficiaries for health
care services.—(1) As part of the report re-
quired by subsection (s), the Secretary shall
conduct a study to determine the needs of fe-
male members of the uniformed services and
female covered beneficiaries for health care ser

_vices, including primary and prevenﬁve health

care sarvices for women.

“(2) The study shall examine the health care
needs of current femnale members and female
covered beneficiaries and antieipated future fo-
male members and female covered beneficiaries,
taking into considerstion the anticipated size
and composition of the Armed Forces in the
year 2000 and the demogra.phlen of the entire
United States.

“d) Submission and revision.—The Secre-
tary ehall submit to Congress the report re-
quired by subsection (a) not later than October
1, 1984. The Secretary shall revise and resub-
mit the report to Congress not later than Oeto-
ber 1, 1999,

‘“(e) Definitions.—For purposes of this sec-
tion:

*“(1) The term ‘primary and preventive
health care services for women' has the mean-

ing given that term in section 1074d(b) of title _

10, United States Code, as added by section
701(a)) [subsec. (b) of this section]

“(2) The term ‘covered benefidary’ has the .

meaning given that term in section 1072(5) of
such title [section 1072(6) of this title]l”

Legislative History . '.

For legislative history and purpose of Pub.L. |

103-160, see 1993 U.S. Code Tong. and Adm
News, p. —
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§ 1075. Officers: certain enlisted | ers: subsistence charges

CODE OF FEDERAL REGULATIONS
Eligibility for medical and dental care at— Implementation of Civilian Health and Medi-
Civilian facilities, see 32 CFR 7321 et seq.  cal Program of Uniformed Services, see 32 CFR
Naval facilities, see 32 CFR 728.1 et seq.  199.1 et seq.

§ 1076. Medical and dental care for dependents: general rule

(a)(1) A dependent described in paragraph (2) is entitled, upon request, to the
medical and dental care prescribed by section 1077 of this title in facilities of the
uniformed services, subject to the availability of space and facilities and the capabilities
of the medical and dental staff.

(2) A dependent referred to in paragraph (1) is a dependent of a member of a
uniformed service—
. (A) who is on active duty for a period of more than 30 days or who died while on
that duty; or
(B) who died from an injury, illness, or disease incurred or aggravated—
(i) while on active duty under a call or order to active duty of 30 days or
less, on active duty for training, or on inactive duty training; or
(ii) while traveling to or from the place at which the member is to perform,
or has performed, such active duty, active duty for training, or inactive duty
training.

(b) Under regulations to be prescribed jointly by the administering Secretaries, a
dependent of a member or former member—

[See main volume for text of (1) and (2)]

may, upon request, be given the medical and dental care prescribed by section 1077 of
this title in facilities of the uniformed services, subject to the availability of space and
facilities and the capabilities of the medical and dental staff, except that a dependent of a
member or former member described in clause (2) may not be given such medical or
dental care until the date ‘on which such member or former member would have attained
age 60. A dependent described in section 1072(2)(F) of this title may be provided
medical and dental care pursuant to clause (2) without regard to subclause (B) of such
clause,

[Ses main volume for text of (c)]

(d) To utilize more effectively the medical and dental facilities of the uniformed
services, the administering Secretaries shall prescribe joint regulations to assure that
dependents entitled to medical or dental care under this section will not be denied equal
opportunity for that care because the facility concerned is that of a uniformed service
other than that of the member.

(e)(1) Subject to paragraph (3), if—

(A) a member of a uniformed service receives a dishonorable or bad-conduct
discharge or is dismissed from a uniformed service as a result of a court-martial
conviction for an offense involving abuse of a dependent of the member, as
determined in accordance with regulations prescribed by the administering Secre-
tary for such uniformed service; and

(B) the abused dependent needs medical or dental care for an mjury or illness
‘resulting from the abuse,

the administering Secretary may, upon request of the abused dependent. furnish medical
or dental care to the dependent for the treatment of such injury or illness in facilities of
the uniformed services.

- (2) Subject to paragraph (3), upon request of any dependent of a member of a
uniformed service punished for an abuse described in paragraph (1)(A), the administer-
ing Secretary for such uniformed service may furnish medical care in facilities of the
uniformed services to the dependent for the treatment of any adverse health condition
resulting from such dependent’s knowledge of (A) the abuse, or (B) any i:Uury or illness
suffered by the abused person as a result of such ¢ ‘ _
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Cross References

Commissioned officer of Public Health Service credited, for purposes of this chapter, with ac-
tive service comparable to service performed by commissioned officers of Service, see
section 212 of Title 42, The Public Health and Welfare.

Commissioned officer (other than warrant officer) retired in highest grade of satisfactory ser-
vice unless retired under provisions of this chapter, see section 1370 of this title.
Commissioned officers of the Public Health Service, applicability of this chapter, see section

213a of Title 42, The Public Health and Welfare.

Election of annuity, see section 1431 of this title.

National Oceanic and Atmospheric Administration, applicability of this chapter to, see section
857a of Title 33, Navigation and Navigable Waters.

Recomputation of retired or retainer pay to reflect later active duty, see sections 1402, 1402a of
this title.

Retirement of Coast Guard officer under provisions of this chapter after selected for promotion
in grade selected for promotion, see section 294 of Title 14, Coast Guard.

Travel and transportation allowances, sce sections 404, 406 of Title 37, Pay and Allowances of
the Uniformed Services.

Uniform date for retirement of Federal personnel, see section 8301 of Title 5, Government
Organization and Employees.

§ 1201.

Regulars and members on active duty for more than 30
days: retirement

Upon a determination by the Secretary concerned that a member of a
regular component of the armed forces entitled to basic pay, or any other
member of the armed forces entitled to basic pay who has been called or
ordered to active duty (other than for training under section 270(b) of this
title) for a period of more than 30 days, is unfit to perform the duties of his
office, grade, rank, or rating because of physical disability incurred while
entitled to basic pay, the Secretary may retire the member, with retired pay
computed under section 1401 of this title, if the Secretary also determines
that—

(1) based upon accepted medical principles, the disability is of a per-
manent nature;

(2) the disability is not the result of the member’s: intentional mis-
conduct or willful neglect, and was not incurred during a period of
unauthorized absence; and

Q) either—

(A) the member has at least 20 years of service computed under
section 1208 of this title; or

(B) the disability is at least 30 percent under the standard
schedule of rating disabilities in use by the Veterans’ Administra-
tion at the time of the determination; and either—

(i) the member has at least eight years of service computed
under section 1208 of this title; '

(ii) the disability is the proximate result of performing ac-
tive duty;

(iii) the disability was incurred in line of duty in time of
war or national emergency; or
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(iv) the disability was incurred in line of duty after Septem-

ber 14, 1978.
(Aug. 10, 1956, c. 1041, T0A Stat. 91; Sept. 2, 1958, Pub.L. 85-861, § 1(28)(A), 72

Stat. 1451; Sept. 7, 1962, Pub.L. 87-651, Title I, § 107(a), 76 Stat. 508; Sept. 19,
1978, Pub.L. 95-377, § 3(1), 92 Stat. 719; Sept. 8, 1980, Pub.L. 96-343, § 10(c)(1),

94 Stat. 1129; Dec. 12, 1980, Pub.L. 96-513, Title I, § 117, 94 Stat. 2878.)

Historical and Revision Notes

1956 Act
Revised section Source (U.S. Code) Source (Statutes at Large)
1200 ... 37:272(a) (less clause (5), and less Oct. 12, 1949, ch. 681, § 402(a) (less clause

2d proviso).

(5), and less 2d proviso), (b) {less clause

37:272(b) (less clause (5), and less (5), and less 2d and last provisos), (f) (less

2d and last provisos).

applicability to § 402(c) and (e¢)), 63 Stat.

37:272(f) (less applicability to 816, 817, 820.

37:272(c) and (e)).

Explanatory Notes

The words *‘any other member™ are substi-
tuted for the words “*a member of a Reserve
component”, in 37:272(a) and (b), since the
words *“‘Reserve component” are defined by
section 102(k) of the Career Compensation
Act of 1949, 63 Stat. 805 (37 U.S.C. 231(k)),
to include members appointed, enlisted, or in-
ducted without component. The words “‘ac-
tive duty (other than for training)" are substi-
tuted for the words “extended active duty”
for clarity and to reflect the opinion of the
Comptroller General in 31 Comp.Gen. 95,
99. The words “if the Secretary also deter-
mines that” are substituted for the words
“That if condition (5) above is met by a find-
ing that”, in 37:272(a) and (b). The words

“of such member”, “upon retirement”, and
“to receive”, in 37:272(a), are omitted as sur-
plusage.

In clause (1) the words “based upon ac-
cepted medical principles™ are inserted as a
necessary implication of the rule stated in
37:272(a)(5) and (b)(5).

Clause (3)(A) is substituted for 37:272(f)
(less applicability to 37:272(c) and (e)).
37:272(f) is omitted as surplusage.

In clause (3)(B), the words “at the time of
the determination”™ are substituted for the
word “‘current”, in 37:272(a) and (b).

Clause (3)(B)(ii1) is substituted for
37:272(a) (last proviso).

1958 Act

Source (U.S. Code)

Source (Statutes at Large)

1200 ..o {No source].

[No source]).

The amendment reflects the Act of Apnil
23, 1956, ch. 209 (70 Stat. 115). (See opinion
of Comp.Gen., B-130269, March 18, 1957.)

1962 Act

The changes corrected typogréphical er-
rors.

1980 Amendments. Par. (3}(B)iv). Pub.
L. 96-513 substituted *after September 4,
1978" for “during the period beginning on
September 15, 1978, and ending on Septem-
ber 30, 1982, except that the condition pro-
vided for in this item shal! not be effective
during such period unless the President deter-
mines that such condition should be effective
during such period and issues an Executive
order to that effect”.

Pub.L. 96-343 added cl. (iv).

1978 Amendment. Par. (3}(B)}iv). Pub.L.
95-377 added cl. (iv), which provided addi-
tional condition, effective on Presidential de-
termination, that the disability was incurred
in the line of duty during Sept. 15, 1978,
through Sept. 30, 1979, and which terminated
on Sept. 30, 1979. See Effective and Termi-
nation Dates of 1978 Amendment note set
out below.

1962 Amendment. Pub.L. 87-651 substi-
tuted “‘training under section 270(b) of this ti-
tle)” for “training) under section 270(b) of
this title™.

1958 Amendment. Pub.L. 85-861 inserted
“under section 270(b) of this title™ following
*“(other than for training)™.
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Effective Date of 1980 Amendment.
Amendment by Pub.L. 96-513 effective Sept.
15, 1981, but the authority to prescribe regu-
lations under the amendment by Pub.L.
96513 effective on Dec. 12, 1980, see section
701 of Pub.L. 96-513, set out as an Effective
Date of 1980 Amendment note under section
101 of this title.

Effective and Termination Dates of 1978
Amendment. Section 3 of Pub.L. 95-377
provided in part that the amendment by Pub.
L. 95-377 is effective only for the period be-
ginning Sept. 15, 1978 and ending Sept. 30,
1979.

Public Health Service Authority vested
by this chapter in the “military departments",
“the Secretary concerned™ or “‘the Secretary
of Defense™ to be exercised with respect to
commissioned officers of the Public Health
Service, by the Secretary of Health and
Human Services or his designee, see section

GENERAL MILITARY LAW SUBT. A

213a(b) of Title 42, The Public Health and
Welfare.

National Oceanic and Atmospheric Admin-
istration. Authority vested by this chapter in
the “military departments”, “the Secretary
concerned”, or “the Secretary of Defense™ to
be exercised, with respect to the commission-
ed officer corps of the National Oceanic and
Atmospheric Administration, by the Secre-
tary of Commerce or his designee, see section
857a of Title 33, Navigation and Navigable
Waters.

Legislative History. For legislative history
and purpose of Pub.L. 85-861, see 1958 U.S.
Code Cong. and Adm.News, p. 4615. See,
also, Pub.L. 87-651, 1962 U.S.Code Cong.
and Adm.News, p. 2456; Pub.L. 95-377,
1978 U.S.Code Cong. and Adm.News, p.
1784; Pub.L. 96-343, 1980 U.S.Code Cong.
and Adm.News, p. 2682; Pub.L. 96-513,
1980 U.S.Code Cong. and Adm.News, p.
6333.

EXECUTIVE ORDER NO. 12239

Ex.Ord. No. 12239, Sept. 21, 1980, 45 F.R.
62967, which related to suspension of certain
promotion and disability separation limita-

tions, was revoked by Ex.Ord. No. 12396,
Dec. 9, 1982, 47 F.R. 55897, set out as a note
under section 301 of Title 3, The President.

Cross References

Computation of retired pay, see section 1401 of this title.

Election as to computation of retired pay, see sections 1402, 1402a of this title.

Entitlement of commissioned officers of Public Health Service or their surviving beneficiaries to
rights, benefits, privileges, and immunities provided under this section, see section 213a
of Title 42, The Public Health and Welfare.

Grade on retirement for physical disability, see section 1372 of this title.

Members on temporary disability retired list, retirement under this section, see section 1210 of

this title,

Monthly retired pay base of member retired under this section, see section 1407 of this title.
Pension to persons serving ten years, see section 6160 of this title.

Code of Federal Regulations
Active duty for period of more than 30 days, Navy Department, see 32 CFR 725.204.

Library References

Armed Services €510, 13.5(5), 23.4.

C.J.S. Armed Services §§ 80, 114 to 121, 126.

Notes of Decisions

I. GENERALLY 140
Il. DISABILITY 41-70

. PRACTICE AND PROCEDURE 71-100

Generally 1-40

Accrusl of cause of action, limitations 85

Administrative findings and conclusions
Generally 72

Administrative review 80

Admissibility of evidence 93

Amount of recovery 97

Approval of administrative findings and con-

Approval by Secretary 73 clusions by Secretary 73

54

WO

CH. 61

Arbitrariness of administrative determina-
tions
Generally 74
Particular cases arbitrary 75 -
Particular cases not arbitrary 76
Attachment or garnishment of retired pay
98

Behavior defects 48
Burden of proof 92
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Miscellaneous defects 50

Nature of duties, fitness to perform duties
12

Period of service 13

Permanent nature of disability 41

Pleadings 82

Power of Secretary 4

Practice and procedure 71-100

Certificate of eligibility 16 Pm‘(';'::“r‘:l‘:‘ %
Character and pehavior defects 48 Reb: ttaly o

Community property 19
Condition at time of removal 18
Construction with other laws 1
Contributory defects 49
Defenses generally 83
Degree or severity of disability
Generally 44
Rating 45
Disability 41-70
Factors considered in determining fitness to
perform duties 10
Finality of administrative determinations 77
Fitness to perform duties
Generally 9
Factors considered in determining 10
Manner of performance 11
Nature of duties 12
Garnishment of retired pay 98
Jurisdiction of court 81
Knowledge at time of separation 43
Laches 87
Law governing 3
Limitations
Generally 84
Accrual of cause of action 85
Tolling of period 86
Line of duty 47

Proximate result of active duty 46

Rating degree or severity of disability 45

Rebuttal of presumptions 91

Record 99

Regular component members, members within
section 6

Regulations 17

Required administrative procedures 71

Reserve component members, members within
section 7

Res judicata 88

Retention in service 15

Retired members, members within section 8

‘Retroactive effect 2

Rules and regulations 17

Scope of judicial review 100

Summary judgment 89

Time of digability 42

Tolling of limitations period 86

Veterans’ Administration determinations,
weight and conclusiveness 79

Voluntary separation 14

Waiver of disability benefits 51

Weight and conclusiveness of administrative
determinations

Manner of performance, fitness to perform Generally 78
duties 11 Veterans’ Administration determinations
Members within section ”
Generally 5§ Weight and sufficiency of evidence
Regular component members 6 Generally 94

Reserve component members 7
Retired members 8

Particular cases insufficient 96
Particular cases sufficient 95

—_——

.. GENERALLY

Subdivision Index

Certificate of eligibility 16
Community property 19
Condition at time of removal 18
Construction with other laws 1
Factors considered in determining fitness to
perform duties 10
Fitness to perform duties
Generally 9
Factors considered in determining 10

Manner of performance 11
Nature of duties 12
Law governing 3
Manner of performance, fitness to perform
duties 11
Members within section
Generally §
Regular component members 6
Reserve component members 7
Retired members 8
Nature of duties, fitness to perform duties
12
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L Attorney’s fees
Where sole claim raised in former service-

man's complaint against United States Navy was
that Navy served him with discharge papers in

. contravention of provisions of former section

6384 of this title governing discharge of. navy

snd marina officers with fewer than 20 years of

ARMED FORCES

NOTES OF DECISIONS

ality of former section 6384 of this title, and late
del?\,rery of certificate of discharge were discreet
claims; therefore, as serviceman prevailed only
on narrow statutory claim initially alleged, and
documentation of time expended did not clearly
distinguish amount of time spent on each of

'several claims presented, hearing was required

to determine appropriate award of attorney fees.

" Walton' v, Lehman, D.C.Pa.1983, 570 F.Supp.

1205, Members on active duty for 30 or

tive thearies, including challenge to-constitution:" * 480. *
§ 1186. Officer considered for removal: voluntary retirement or discharge
- ' [Ses main volums for text of (a) and (b)] '~

(¢) An officer who is discharged under subsection (b)2) is_ enﬁﬂed, if eligible therefor,
to separation pay under section 1174(a)2) of this title.”

" (As amended Pub.L. 101-510, Div. A, Titls V, § 501X1), Nov. 5, 1890, 104 Stat. 1660)

o . " HISTORICAL AND STATUTORY NOTES.
1990 Amendment Legislative History T
Subsec. (c). - Pub.L. 101-510, § 501(f)1), sub- For legislative history and purpose of Pub.L.

stituted “section 1174(a)X2) of this title” for “sec- * 101-510, see 1990 U.S.Code_'Cong. and Adm.

tion 1174(b) of this title™, : i.- News, p. 2681. :

CHAPTER 61—RETIREMENT OR SEPARATION
. FOR PHYSICAL DISABILITY
less: retirement. less: separation.

_ less: temporary disability re list. "

' HISTORICAL AND STATUTORY NOTES _

1886 Amendment - - - ¢ lty from injury” following “30 days'or less;” in
Pub.L. 99-661, Div, A, Title VI, § 604(dX4); ' items 1204, 1205, 1206. - . B
Nov. 14, 1986, 100 Stat. 3876, struck out “disabil- - " . .

CROSS REFERENCE
Adjustment of retired pay and retainerpay to * - |

reflect changes, inapplicability to disability retir- :
ecs, see 10 USCA § 1401a :

§ 1201.  Regulars and members on active duty for more than 30 days: r'e.tjrérqent_

Upon a determination by the Secretary concerned that 4 member of 4 regular
component of the armed forces entitled to basic pay, or any other member of the armed
forees entitled to basic pay who has been, called or ordered to active duty (other than for

training under section 270(b) of this title) for a period of more than 30.days, is unfit to

perform the-duties of his office, grade, rank, or rating because of physical' dlsab?lity.
incurred while entitled to basic pay, the Secretary may retire the-member; with netn'_ed
pay computed under section 1401 of this title, if the Secretary algo determines that—

© (1) based upon accepted medical principles, :the disabiiity. i8 of a Mt
. nature-and stable; . R .
- [Ses volume for of (8)]

(8) either—

1204. Members on active duty for 30 days or /1206, Members on active duty fol_l-atlidgy_s. or.

ARMED FORCES 10 § 1201
. Note 80
(B) the disability is at least 30-percent under the standard schedule of rating
disabilities in use by the Department of Veterans Affairs at.the time of the
determination; and either— . . .. S e o -
' . . [Ses main wlumgfor'tazt 6)’(1}) to (iv)_]:f‘ .. S . .
(As amended Nov. 8, 1086, Pub.L..96-145, Title V, § G13GXIXA), 99 Stat. 627; Nov. 29, 1989, Pub.L.
101-189, Div.- A, Title XVI, § 1621(eX1),:103 Stat. 1602) . L
' HISTORICAL AND STATUTORY NOTES
1989 Amendment ’

. Par. (3)B). Pub.L. 101-189, §.1621(a)x1),
substituted .“Department - of Vetarans Affairs”
for “Veterans’ Administration” wherever .8p-
1885 Amendment : - "

" Par. (1)} Pub,.L.-_g9-145 inserted “and stable”.

Legislative History . )

. For legislative history and purpose of Pub.L.
99-145, see 1985 U.S.Code, Cong. and Adm.
News, p. 472. See, also, Pub.L. 101-189, 1989
U.8.Code Cong. and Adm. News, p. 838,

CODE OF FEDERAL. REGULATIONS

Medical and dental care, eligible persons at
naval facilities, see 32 CFR 728.1 et seq.

Rewnriting the fisca! constitution: The case of
Gramm—Rudman—Hollings. Kata'Stith, 76 Cal
L.Rev. 593 (1988).

. . L . GENERALLY
L Construction with other laws . .

-Husband's: Veterans- Administration -isability
compensation benefits were not preempted from'
treatment under state community property laws
by. Federal Uniform Service .Former Spouse
Protection Act to extent benefits ‘represented
husband's longevity pension, which he was_re-
quired to waive in order to obtain disability
payments. Inre inge of Daniels, 1986, 231
Cal.Rptr. 169, 186 C.A.3d 1084.-

2 Retroactive effect ) )

Although United States Supreme Court ded-
&ion and 10 U.S.C.A. § 1408 exempted military
disahility retirement benefits-under 10 US.CA
§ 1201 from - division pursuant to divorce, nef-
ther applied retroactively, and thus, settlement
agreement providing for division of such disabili-
ty benefits adopted by-a divoree-decree which ~
became final prior to date of rendition of deci-
sion and effective date of legislation was en-
forceable. Patrick v. Patrick, Tex App. 2 Dist.
1585, 693 S.W.2d 52, error refused n.r.e.

19. Community property .
Disability retirement pay, although nominally

a disability pension, can be commaunity asset if

and to extent that some amount thereof reflects

nondisability retirement = creditable servics,

181.:

N PRACTICE AND PROCEDURE
B —Pan  ar  arbitrary

Istivan v.-U.S, F2d
21 CL.CL 671. :

1

mlme]

Russell v. Russell, LaApp. 3 Oir.l_985. 465-802d"

.AW REVIEW COMMENTARIES

. NOTES OF DECISIONS .. :. -

Denial of veteran's request to have his mili-

" tary.records correct to reflect. medical discharge
" Indtead of honorable discharge, in order to retro-

actively recover disability retirement benefits,

* was not arbitrary o capricious, though Veterans

Administration” had’ ‘given''Vvetersn temporary
100% disability: rating, in. that such rating cov-
ered only six-month period commending . over
four years after.veteran's discharge; there was
no evidence rebutting presumption that predis-

_ charge examination, which found veteran fit for

duty, was properly performed, and veteran was
gainfully employed as law enforcement officer

" from tme 'of discharge until four years later,

when diagnosed with posttraumatic atress disor-
der. Kirwinv. US, 1991, 23 CLCt. 497.

7. —— Veterans’ Administration determi-
nations

Veterans Administration disability ratings are
not determinative of issues in military disability
retirement -cases. Lord v. U.S, 1683, 2 CLCt.
749. : :

- 80.  Administrative réview U
.. Board for ‘Correction of Naval Records did

ot exceed its suthority, in former servicemem-
“ber's action for correction of service record and
for rétroactive’ and prospective disability bene-

fita, when it ‘determined de novo that there was

‘clear and convineing evidence that servisemem-
ber was voluntarily intoxicated at
. eyele:

of motor-
and his disahilities proxi-

1 of that intoxication, though service-

ir's claims prer congidered
byndminhmdvnmviewboardsmatedmeon-
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Note 81

81. Jurisdiction of court
In action by former member of Army seeking
correction of his records to convert honorable
to medical disability retirement with
100 percent disability rating retroactive to date
of plaintiffs separation, plaintiff was required to
walve his rights to recover any amount over
$10,000 in order for district court to have juris-
diction. Powell v. Marsh, D.C.D.C.1983, 560
F.Supp. 636.

84. Limitations—Generally
Harper v. U.S,, 810 F.2d 405, [main volume]

169 Ct.CL 135, rehearing denied 312 F.2d 436,

169 Ct.Cl. 157.

85. —— Accrual of cause of nétion
Dzalo v. U.S., 677 F.2d 873 [(main volume] 230
CLCL 506. - ] _
Harper v. U.S, 310 F.2d 406 {main volume]
169 Ct.CL 185, rehearing denied 312 F.2d 436,
159 Ct.CL 157.

89. Surmmary judgment o
de Ciceo v. US, 677 F2d 66 [main volume]
230 Ct.CL 224.

ARMED FORCES

9. —— Rebuttal - ;
de Ciceo v. US, 677 F.2d 66 [main volume]
230 Ct.ClL 224. -
96, —— Particular cases insufficient
Harper v. U.S,, 810 F.2d 405 {main volume)

"169 Ct.CL 135, rehearing denied 312 F.2d 486,

169 Ct.CL 157.

99. Record

Honorably discharged serviceman was not en-
titled to have record sealed in his suit to correct
military records, on grounds that he would suf-
fer threat of embarrassment and private harm if
contents of record, indicating psychiatric treat-
ment, were available to public; precise data
sought to be protected was voluntarily made
part of public record by former serviceman one
year prior to his seeking to seal record. Black
v. US, 1991, 24 CLCt. 461. : :

100. Scope of judicial review

de Ciceo v. US,, 677 F.2d 66 [main volume]
230 Ct.Cl. 224. ) _

§ 1202. Regulars and members on active duty for more than 30 days: tempomry

disability retired list

Upon a determination by the Secretary concerned that a member of a regular
component of the armed forces entitled to basic pay, or any other member of the armed

forces entitled to basic pay who has been called or ordered to active duty (other than for .

training under section 270(b) of this title) for a period of more than 30 days, would be
qualified for retirement under section 1201 of this title but for the fact that his' disability
is not determined to be of a permanent nature and stable, the Secretary shall, if he also
determines that accepted medical principles indicate that the disability may be of a
permanent nature, place the member’s name on the temporary disability retired list,
with retired pay computed under section 1401 of this title. : ,

(As amended Nov. 8, 1985, Pub.L. 99-145, Title V, § 513(aX1)(B), 99 Stat. 627.)
'HISTORICAL AND STATUTORY NOTES .

1985 Amendment

Legislative History
-For legislative history and purpose of Pub.L.

Pub.L. 99-145 inserted “and stable” after “is

not determined to be of a permanent nature”. 99-145, see 1886 U.S.Code. Cong .nnd Adm.

News, p. 472
LAW REVIEW COMMENTARIES

Rewriting the fiscal constitution: The case of
-Gramm-Rudman-Hollings. Kate Stith, 76 Cal.
L.Rev. 593 (1988).

§ 1203. Regulars and members on active duty for more than 30 days: separation

Upon a determination by the Secretary concerned that a member of a regular
component of the armed forces entitled to basic pay, or any other member of the armed

forces entitled to basic pay who has been called or ordered to active duty (other than for '

training under section 270(b) of this title) for a period of more than 30 days, is unfit to
perform the duties. of his office, grade, rank, or rating because of physical disability
incurred while entitled to basic pay, the member may be separated from his armed
force, with severance pay computed under section 1212 of this title, if the Secrétary also
determines that— ’ o

I} ' _ volume for of (1) to (3)]

Qs e e
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the determination, and the disability was (i) the proximate result of i
active duty, (ii) incurred in line of duty in time of war or national emgggxzymég
-(ii) incurred in line of duty after September 14, 1978; '
(B) the disabflity is less  than 30 percent under the ‘standard schedule of
: tr::h:lg tgmu:mﬂhgbﬂm'u fn tés:,h by the bI.;).ae;.phasartxnent of Veterans Affairs at the t.il:ne zf
nation, and the mémt 18 at least 'eight ye: vi
under- section 1208 of this title; or ~ - o8 years of service computed
(C) the disability is at least 30 percent under the standard schedule of rati
: el . . or mun
dmabxhpee in use by t.hg‘ Department. of. Veterans Affairs at the time of thg
detfmnumtlon. the disabnlgty was neither (i) the proximate result of performing
: actxvq duty, (i) irgcurred in line of duty in time of war or national emergency,
* nor (i) incurred in line of duty after September 14, 1978, and the member has'
 less than eight years of service computed under section 1208 of this title on the
date when he would otheryvisq be retired under section 1201 of this_title or
.. Dblaced on the temporary disability retired list under section 1202 of this title.
However, if the member is eligible for transfer to the inactive status li i
» Il th s list und
;eZgQ ar:tt:e ;.]lus title, and 80 ele_cts, he shall be transferred to that list imte:d?;fs%cetil::

ARMED FORCES

(As amended PubL 101-189, Div. A, Title XVI. § 1621(a)1), Nov. 29, 1989, 103 Stat. 1602)
Hmmnlcu!m STATUTORY NOTES
Legislative History

For legislative history and purpose of Pub.L.
101-189, see 1989 .U.S.Code Cong. and Adm.
News, p. 838.

19:89.A.|ln_endment .
Par.. @XA) to .(C). PubL. 101-189,

§ 1621(a)1), substituted “Department of Veter-.

ans Affaire” for “Veterans’ Administration™

wherever appearing.

§ 1204. Members _onlactive duty for 30 days or less: retirement

~Upon a détermination by the Secretary concerned that a member of th
not covered by section'1201, 1202, or 1203 of this title is unfit to perfon?:’at;':?h{?eﬁx}
l&lxz ﬁf:isﬁ:i. rraent.li‘r"e?ir rating be'eau;e 93 physical disability, the Secretary may retire
_ with ay compute ) ion’ this title, i '
elao determines that. pay computed under section 1401 .of this title, x_f:t.he Seqetary
(1) based upon accepted medical principles isability i
nature and stepte ' principles, the disability is of a permanent
(2) the disability s the proximate result of performing acti inacti
e ' _ ult of g active duty or inactive-
g:go nt.r:exg:ng or of ..travle.l_mg dxrect.’lyl'. t.o "t'n' .fror.n”.tllme plécé at. which such duty is
o o [Sgeminwlumefortutof(.?)]
@) either— . - .. T
[Ses main volume for text of (A)]
(B) the disability is'at least 30 percent under the standard schedule of rﬁt.ing

" disabilities in use by the De ent of Vete i .
determination. ‘ partm eterans Affairs at-the time of the

(As amended Nov. 8, 1986, Pub.L. 99-145, Title V, § S13(:X1)(A), 99 Stat, 627; Nov. 14, 1986, Pub]
v A Tit] N1 (N ’ v ; Nov. 14, L.
99-661, Div. A, Title VI, § 604(d)(1), (2)(A), 100 Stat. 3876; Nov. 29, 1988, Pub.:: 101_1139, ];‘:.bk'

Titte ] y . "
Stat m ‘)5 1621¢aX(1), 1.»03 Stat. 169%.. Oct.. ﬂ.1992, Pgb.L.. 102-484, Div. A, Title V, § 516(a), 106

HISTORICAL AND STATUTORY NOTES

[

1992 Amendments for “Veterans' Administrati " wherev: -
Par. 2). PubL. 102484, § 516(s), included  pearing. .m o« w

disability which is the praximate result of travel- - P

;nustyd’f.:cﬂy oor. e =~ atwhichactive  Amendment *

disabilities for wa ot Derformied fn- - pubL. . §604(d)1), struck out *

retirement pay may. be - ing from an infury” following of physi-

warranted. ..
.- cal disability”. -
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§ 1374. Reserve commissioned oﬂ'lcers. grade on retlrement or transfer to- Re-'

tired Reserve
[Ses main. volumefor text of (a).to (d)]

(e) Unless entitled to a higher grade under another provision-of law, a reserve
commissioned officer who is transferred to the Retired Reserve after having served in
the position of Attending Physician to the Congress is entitled to be placed on the

retired list established by section 1376(a) of this title in the grade held by such officer .

while serving in such position, -
(f) This section does not apply to eommmsloned wamnt. officers.
(As mended Pub.L. 99-661, Div. A, 'm.le V, § 508(dX2), Nov. 14, 1986, 100 Stat. 8867)

BISTORICAL AND' SI‘ATUTORY NOTES °

1986 Amendment made on or after, Nov. 14, 1986, see lect.lon-

ARMED FORCES 10 § 1401
For- .Por . . ’

mula | sec- Column 1 Column 2 . Column 8 ‘Column 4
No. |tions| - Take Multiply by | T add - Subtract

2 |1202 Reuredpqybucucomput As member electa— Amount necessary | Excess over .76%

1205 | ' od under section l‘M(b) "' (1) 2%% of years of ser- | to increase prod- | of retired  pay
or 1407. : vice eredited to him under uet of columns'1 base upon which
S * | eectlon 1208;! or and 2 to 60% of | -eomputation is

(2) the percentage of
disability on date when his
name was placed on tem-
porsry disability retired
. . . . list. .

8 | 1881 Reundpayhunneomput- 24% of years of service ered-

retired pay base| based.-
upon which com-
putation Is based.

Subsec. (e). Pub.L. 99-661, § 508(d}2)B),
added subsec. (6). Former subsec. (¢) was re-
designated as (f).

Subsec. (f). Pub.L. 99-661, § 508(dX2XA), re-
designated subsec.-(e) as (f).

Effective Date of 1986 Amendment

Amendment by section 508 of Pub.L. 99661

508(f) of Pub.L. 99—661 set out as a note under
section 600a of this title.

'Legulative History

l'-‘or legislative hmnry and purpose of Pub.L
99-661, see 1986 US. Code Cong and Adm.'
News. p- 6418 '

Excess over 756%
ed under ncuon 1406(b) | ited to hm under section of retired pay
or 1407 1333 base upon which

P - computation is
based.
4 Retired pay base ueomput The retired pay multiplier
ed under section -1406(b) | prescribed in  section |
or 1407. - . . 140%a) for the years of

i
L1

service credited to him un- .

der section 1405.

Retired pay base as comput-
ed under section l(Oﬂ(b)
or 1407, .

The retired pay multiplier
prescribed  in  séction
1409(1) for the years of

_applicable only -with respect to appointments

CHAPTER 71—COMPUTATION OF RETIRED PAY
Sec. Sec.

ea&zfgggg

. - service credmdlohlmun-
1251 N < .| - der section 14065. )

1 Before npplymg permnt.nge facwr credit each full month of service that is in addition to the
number of full years of service creditable to the member as one-twelfth of a year and dmregnrd nny

1402. Recomputation of retired or retainer pay 1407

to reflect later active duty of members
who first became members before
September 8, 1980.

1408. Disability retired pay: treatment under
Internal Revenue Code of 1986.

1406. Retired pay base for members who first

+ became members before Septenber 8,

1880: ﬂml basic pay

Retired pay base for members who first
became members after September 7,
1980: high-36 month average.

1409. Retired pay multiplier.

1410. Reatoral of full retirement amount at

' age 62 for members entering on or

after August 1, 1986.
1411. Rules of construction.
1412. Rounding w next lower dollar.

HISTOBICAL AND STATUTORY NOTES

1987 Amendment

Pub.L. 100-26, § 7(h)2)(B), Apr. 21, 1987, 101
Stat. 282, substituted “Disability retired pay:
treatment under Internal Revenue Code of
1986." for “Disability retired pay; treatment
under Internal Revenue Code of 1954." in item
1403 )

1986 Amendment

Pub,L. 99-348, Title III, § 304(b)2), July 1,
1986, 100 Stat. 703, inserted “of members who

§ 1401. Computation of retired pay

first became members before September 8,
1980” after “active duty” in item 1402, substitut-
ed “Retired pay base for members who first
became members before September 8, 1980: fi-
nal basic pay” for “Limitations on revocation of
retired pay” in item 1408 and “Retired pay base
for members who first became members after
September 7, 1980: . high-36 month average” for
“Retired pay base” in item 1407, and added
items 1409 to 1412.

(a) Disability, non-regular service, warrant officer, and DOPMA retirement.—
The monthly retired pay of a person entitled thereto under this subtitle is computed
according to the following table. For each case covered by a section of this title named
in the column headed “For gections”, retired pay is computed by taking, in order, the

steps prescribed opposite it in columns 1, 2,

3, and 4, a8 modified by the applicable

footnotes.
For-| For
mula) sec- Column 1 - Column 2 Column 3 Column 4
No. | tions Take Multiply by Ade Subtrat '
1 -|1201 | Retired pay base as comput- | As member elects— Excess over T5%
1204 | ed under section 1406(b) (1) 24% of years of ser- | o mhd'm
R or 1407. vite credited to him under base’ upen
saction 1208;! or . computation is
(2) the percentage of based.
disability on date when re- o
70

mmalning fractional part of a month.

(b) Use of most favorable formula.-—If a person would otherwise be entitled to
retired pay comput.ed under ‘more than one formula of the table in subsection () or of
any other provision of law, the person is entitled to be paid under the apphcab]e formula

that is most favorable to him.

(As amended Sept. 24, 1983, Pub. L. 98-014, 'ﬁtle IX, §§ 922(3)(1), 923(a)(1), (2)(A) 97 Stat. 641, 642;
Oct. 80, 1984, Pub.L. 98-557,'§ 35(b), 98 Stat. 2877; July 1, 1986, Pub.L. 99-348, Title II, § 201(a),

wsi Amendmentl .

Subsec. .. (8). PublL. 102-434, Title - X,
§ 1052(bX18), in the- table .in the section for
formula number 4, under the heading - “For sec-
tions”, substituted “580” for “564".

1986 Amendment

Subsec. (a). Pub.L. 99-348, § H)l(a)(l), des-
ignated existing provision as subsec. (a), and in
subsec. (a) as so designated inserted “Disability,
non-regular service, warrant officers, nnd DOP-
MA retirement.—" after “(a)”.

Pub.L. 99-348, § 201(aX2), struck out prwl-
slons that if the amount computed is not a
multiple of §1, it be rounded to the next lower
multiple of $1, if a person is entitled to retired
pay under more than one formula of the table
under this section or of any other provision of
law, he be paid under the applicable formula
most favorable to him, and sections reference in
the Table and footnotes are to aeeﬂons of this
title.

Pub.L. 99-848, § 201(a)3), completely revised
column 1 by substituting provigion that all for-
mulas take retired base pay as computed under
section 1406(b) or 1407 for provision that for a

who first became a member of the uni-
service after Sept. 7, “take the
monthly retired pay base as computed under

11

" 100 Stat. 691; Oct. 23, 1992, Pub.L. 102-484, Div. A, Title X, § 1052(18), 106 Stat. 2500.)
' . HlSTORICAL AND STATUTORY NOTES -

section 1407(b), that for formulas 1 and 2, sub-
ject to footnotes 1 and 4, take the monthly basie
pay of the grade to which a member is entitled
under section 1372 or to which he was entitled
on the day before retirement or placement on
the temporary disability retired list, whichever
is higher, that for formula 8, subject to footnote
2, take to monthly basic pay of the highest grade
held satisfactorily by the person at any time in
the' armed forces, that for formula 4, take the
monthly basic pay to which the member would
have been entitled if he had served on active
duty  in his retired grade-on the day before
retirement, or if the pay of that grade is less
than the pay of any warrant grade satisfactorily
held by him on sctive duty, the monthly basic
pay of that warrant officer grade, and that in
formula 6, subject to footnotes 1 and 5, take the
monthly badc pay of Lhe member’l retired
grade.

Pub.L. 99-348, § 201(a)4), in formula 4, col-
umn £, substituted provigion that eolumn 1 be
multiplied by the retired pay multiper pre-
scribed in section 1409(a) for the years of service
credited to him under section 1405 for provision
that column 1 be multiplied by 2¥% of*the years
of service that may be eredited to him under
section 1405, subject to footnote 8, in fi b,

2, substituted provision that column 1 be
multiplied by the retired pay multiplier pre-




- section
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scribed in section ) 1) for the 8 of service
credited to him under section 1405 for provision
that column 1 be multiplied by 2%% of the years
of service credited to him under section 1405,
subject Lo footnote 8, and in formulas 4 and 65,
column 4, struck out provision that the

1451, W
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6151, ., and of
this title, section 423 of Title 14, Coast Guard,
section 8630 of Title 33, Navigable Waters, and
section 212 of Title 42, The Public Health and
Welfare] shall take effect on October 1, 1983.”

over 76% of pay upon which the computation is
based be subtracted. -

Pub.L. 99-348, § 201(aX5), in columns 8 and 4

substituted “retired pay base” for “pay” wherev--
er appearing. .
Pub.L. 99-848, § 201(a)X6), redesignated for-
mer footnote 3 as 1, and struck out former
footnote 1, which provided computation at rates
applicable on the date of retirement or date
when the member’s name was placed on the
temporary disability retired list, as the case may
be, footnote 2, which provided computation at
rates on the date when retired pay is granted,
footnote 4, which provided computation at the
highest rates of basic pay available to individuals

now included within the term “Chief of Service”

as defined In section 1408(1)(2)(A), while 80 serv-
ing in that office, and computation at the highest
rate of pay available to individuals now included
within the term.“senior enlisted member” as

defined in section 1406(1)2)XB), while 80 serving, -
* © if that rate is higher than the rate authorized by

the table, . and footnote 5, which provided for
purposes of this section, an officer’s retired
grade be determined as if sections 3962(b) and
8962(b) did not apply.

Pub.L. 99-348, § 201(a)(7), in column 2 substi-
tuted footnote 1 designation for footnote 8 desig-
nation wherever appearing.

Subsec. (b). Pub.L. 99-348, § 201(aX8), add-
ed subsec. (b).’ .

1984 Amendment .

Pub.L. 98-567 added reference to Comman-

dant of the Coast Guard in footnote 4.

1883 Amendment

Pub. L. 98-54, § 922(a)1) added “The amount
computed, if not a multiple of $1, shall be round-
ed to the next lower multiple of $1.”.

Pub. L. 88-94, § 923(aX1), (2XA), in footnote 8
of the table, substituted “Before applying per-
centage factor, credit each full month of service
that is in addition to the number of full years of
service ereditable to the member as one-twelfth
of a year and di any remaining fractional
part of a month” for “Before applying percent-
age factor, credit a part of a year that is six
months or more as a whole year, and disregard
a part of a year that is less than six months”.

Effective Date of 1984 Amendment .

Section 35(c) of Pub.L. 98867 provided that:
“The amendments made by this section [amend-
ing footnote 4 of the table of this section and
provigion set out as a note under section 1009 of
Title 37, Pay and Allowances of the Uniformed
Services] shall become effective on October 1,
1884", .o : i

Effective Date of 1983 Amendment” .
Section 922(e) of Pub. L. 98-94 provided that:

“The amendments ) by this section

ing section of this title amending this

sections MOIA, 1402, 1402a, 1437,

- A dment of this section by section 923(a)
of Pub. L. 98-94 applicable with respect to (1)

. the computation of retired or retainer pay of any

individual who becomes entitled to that pay after
Sept. 30, 1983, and (2) the recomputation of
retired pay under section 1402, 1402a, 3992, or

8992 of this title, of any individual who after
. Sept. 30, 1983, becomes entitled to recompute

retired pay under such section, see section
923(g) of Pub. L. 98-94, set out as a note under
section 1174 of this title.

Short Title of 1985 Amendment

Section 1(a) of Pub.L. 99-848 provided that:
“This Act [enacting sections 134a, 1406, 1407,
1409, 1410, 1411, and 1412 of this title, redeaig-
nating former section 1406 of this title as section
1338 of this title, amending sections 101, 185,
136a, 716, 1040, 1338, 1401, 1401a, 1402, 1402a,
1405, 1447, 1451, 1452, 2830, 3925, 3991, 8992,
5083, 620], 6151, 6322, 6323, 6325, 6326, 6330,

6333, 6383, 8925, 8991, and 8992 of this.title,

sections 6313 and 6314 of Title 5, Government

' Organization and Employees, sections 46, 47, 51,

288, 291, 292, 293, 827, 334, 353, 864, 355, 357,
362, 421, 422, 4283, and 424 of Title 14, Coast
Guard, section 8530 of Title 33, Navigation and
Navigable Waters, and sections 211 and 212 of
Title 42, The Public Health and Welfare, repeal-
ing section 6328 of this title, enacting provisions
set out as notes under sections 185, 1831, and
1401 of this title, and repealing provisions set
out as notes under sections 1401 and 6330 of this
title] may be cited as the ‘Military Retirement

- Reform Act of 1986"."

Six-Month Rounding Rule
Section 305(b) of Pub.L. 99-848 provided that:

“(1) General rule.—Retired pay or retainer
pay may not be paid to a covered member of the
Armed Forces (as defined in paragraph (8)) for
any month in an amount that is greater than the
amount otherwise determined to be payable af-
ter such reductions as may be necessary to
reflect adjusting the computation of retired pay
or retainer pay that includes credit for a part of
a year of service to permit credit for & part of a
year of service only for such month or months
actually served. '

“(2) Exceptions.—The limitation in para-
graph (1) does not apply to a member who

- before January 1, 1982— -

. “(A) applied for retirement or transfer to
the Fleet Reserve or Fleet Marine Corps
Reserve; .

“(B) was being processed for retirement
under the provisions of chapter 61 of title 10,
United States- Code [section 1201 et seq. of
this title], or who was on the temporary dis-
ability retired list and thereafter retired un-
der the provisions of section 1210(c) or 1210(d)
-of such title [section 1210(c) or (d) of this
title]; or

“(C) was retired or in an inactive status

and would
under the prot

be2n eligible for retired pay
of chapter 67 of title

72

-
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[section 1331 et seq. of this title), but for the
fact that the person was under 60 years of
age. o . ’
“(3) Definition of covered member.—For
the purposes of this ‘subsection, the term ‘cov-
ered member of the Armed Forces' means a
member of the Armed Forces who became enti-
tled to retired or retainer pay during the period

beginning on January 1, 1982, and ending on. : epedit for part of 'a year'of service to permit

September 30, 1983, ) )

“(4). Repeal of source law.—Section 8064 of
the Departmerit of Defense ‘Appropriations Act,
1985 (as contained in section 101(h) of Public
Law 98-473) [section 101(h) (Title VIII, § 8054)
of Pub.L. 98473, set out as a note under this
section], is repealed. : :

. “(5) Cross reference.—For the effective date
of October 1, 1988, for provisions making perma-
nent programmatic changes in law to accomplish
the policy provided in such section 8054 (and
prior provisions of law); see section 823(h) of the *
Department of Defense Authorization Act, 1884
923(g) of Pub.L. 98-94, set out as a note-under
section 1174 of this title).” T

Limitation on Payment of Retired or Retain-
er Pay To Reflect Fractional Year Adjust-
ments C o B
Pub.L. 98473, Title-1, § 101(h) (Title VIII,

§ 8054), Oct. 12, 1984, 98 Stat. 1904, 1933, which

provided that none of the assets of the Depart- " *

(Publie Law 98-94) [probably means le_cgon. . & 305(bX4), July 1, 1986, 100 Stat. 705.

-10 § 1401
Note 15

‘ment .of Defense Military- Retirement' Fund be
available to pay.retired or retainer pay of a
member of the Armed Forces for any month
who, onor after Jan. 1, 1082, beeame entitlod to
retired. or retainer pay, in .an amount greater
than the amount determined payable .after re-
ductions necessary to reflect adjusting the com-
- putation of retired or retainer pay that includes

. eredit for a part of a year of service. only for
_8uch month or moriths actually served, except
that the limitation not apply to any member who
before Jan. 1, 1982, applied for retirement or
transfer to the Fleet Reserve or Fleet Marine
Corps Reserve, was being processed for retire-
_ment under chapter 61 of this title or who was
on the temporary disability list and theresfter
retired under section 1210(c) or.(d) of this title,
or was retired or in an ingetive status and would
be eligible for retirement under this chapter, but
for the fact the person was under sixty years of
age, was repealed. by Pub.L. 99-348, Titie III,

Legislative History

For legislative history and purpose of Pub. L.
88-94, see 1083 U. S.-Code Cong. and Adm.
News. p. 1081. : See, also, Pub.L. 98-567, 1984
U.S.Code Cong. and Adm.News, p. 4831; Pub.L.
'102484, 1992 U.S. Code Cong. and Adm. News,
p- 1636, o

LAW REVIEW COMMENTARIES

Representing the military spouse. Maeredi
J. Cohen, 61 Fla.B.J. 117 (June 1087). - .e- it

State retirement pay 15

6 Disability retirement

Husband’s military disability benefita -were
awarded to husband in divorce proceeding as
separate property where husband was entitled
to receive both disability and retirement benefits
but only one tota! sum was received to compen-
sate both interests; however, trial court must
divide community property in manner and pro-
partion as it deems just in view of award of

military disability benefits to husband ss sepa-

rate property.  Griggs v. Griggs, 1984, 686 P.2d
68, 107 Idaho 123

ll Distribution between lpoM

- In dissolution proceeding, remand was neces-
sary to receive evidence regarding husband'a
nontaxable Veterans' Administration disability
benefits, since item was neither valued nor spe- -
cifically set off to either apouse and sinee there .
mt:ll a:strong argument that pension would be -
property. Inre 3 of. !
Mo.App.1984, 677 S.W.zdw - Mg :

 Husband's military disability benefits were
swarded to husband in ¢ procoeding as
¥ property where husband was entitled-

NOTES OF DECISIONS

to receive both disability and retirement benefits

- but only one total sum waa received to compen-
- 8ata both interests; however, trial court must

divide community property in manner and pro-

_ portion a8 it deems just in view of award of

military disability benefits to husband as sepa-
rate property. Griggs v. Griggs, 1984, 686 P.2d
68, 107 Idaho 123.

14. Res judicata :
Uniformed Services Former Spouses’ Protec-
tion Act [10 US.CA § 1401 note] did not give
courta power to modify final divoree judgment
Which specifically awarded military retirement

“benefits to husband rendered 'after McCarty,
- precluding partition of military retirement pay,
. but before the Act; thus divorce Judgment was

res judicata as to wife's action to partition mili-
tary benefits. Breen v. Breen, Tex.App. 4 Dist.
1885, 693 S.W.2d 495, :

15. State retirement pay

-' "State military retirement pay owed to nﬂnd

“officer would be based on active service annual

" pay ‘to which he was entitled: st time of his
" retirement even though federal law based retire-

pay on highest rank held at any and

placed him on retirement list under his

Baker v. Department of y
N.wad 48, Mich.App.

state

highest
Affeirs, 1983,

m
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§ 140la. . Adjustment of retired pay and retainer pay to reflect changes in Con-
. - sumer Price Index e .

oy ses . . . . - rﬂess
Prohibition on recomputation to reflect increases in basic pay.—U
ot.li:x)'wise specifically provided by-law, the retired pay of a member or former member
of an armed force may not be recomputed to reflect any increase in the rates of basic
pay for members of the armed forces.” ' ' - - . b
(b) Cost-of-living adjustments based on CPI increases.— o
’ | ral.—~Effective on December 1 of each year, the Secretary of Defense
shgl) in&?eet.he retired pay of members and former members entitled to that pay
in accordance with paragraphs (2) and (3).
(2) Pre-August 1, 1986 members.— S
(A) General rule.—The Secretary shall increase the retired pay 91‘ each
member and former -member who first became a member of a uniformed
service before August 1, 1986, by the percent (adjusted to the nearest one—t.eflt.h
of 1 percent) by which— K .
(i) the price index for the base quarter of that year, exceeds
" (ii) the base index. - _ I - C
(B) Special rules for fiscal years.1994 through 1998.— .
i) Fiscal year 1994.—In the case of an increase in retired pay thal
pu(n?uant to paragraph (1), becomes effective on.December 1, 1_993, the
. initial month for which such increase'is payable as part of such retired pay
shall (notwithstanding such December 1 effective’ date) _be March 1994.
(ii) Fiscal years 1995 thrqugh' 1998.—In the case of gn_'increase in
retired pay that, pursuant to paragraph (1), becomes eﬂ'e'ct.we on _Deeem—
ber 1 of 1994, 1995, 1996, or 1997, the initial month for wh}ch such increase
is payable as part of such retired pay shall (notvfithstandmg such Decem-
ber 1 effective date) be September of the following year. .
(C) Inapplicability to disability retirees.—Sub.pqragmph (B) does not ap-
ply wiﬂlnrel;;ect to the retired pay of a member retired under chapter 61 of this
title. . o
i h
8) Post-A t 1, 1986 members.—If the percent determined ynder paragrap
(2)(is grea taerutglumn' 1 percent, the Secretary shall increase the retired pay of each
member and former member who first became a member on or after Aqgust 1,
1986, by the difference between— .
(A) the percent determined under pmmph (2); and
(B) 1 percent. - .
(4) Special rule for paragraph (3).—If in any case in which:an-mcrease in
retired l;?y that would otherwise be made.under paragraph (8) i8 not made })y
reason of law (other than any provision of this sggtion), t.he:n (unless otherwm_e
provided by law) when the next increase in retired pay is made ‘under this
subsection, the increase under paragraph (3) shall be carried out.s0 as to achieve
the same net increase in retired pay under that paragraph that would have been the
case if that law had not been enacted. L
ions.—/ in reti hall be
(5) Regulations.—Any increase in retired pay under this subsection s
made in accordance with regulations prescribed by the Secretary of Defense.

[(6) Repealed. Pub.L. 108-160, Div. A, Title XI, 9_ 1182(e)(2), Nov. 30,_ 1998, 107
Stat. 1773) :

(¢) Rule for first adjustment after retirement with intervening increase in basic
pay.—Notwithstanding subsection (b), if a member or former member of an armed force
who first became a member of a uniformed service before August 1, 1986, I_aecomes
entitled to retired pay based on rates of monthly basic pay tpat became effective after
the last day of the calendar quarter of the base index, the retired pay of the member or
former member shall be increased on the effective date of the next adjustment of ret.lred
pay under subsection (b) only by the percent (adjusted to the nearest one-tent.b_ of 1
percent) by which— . . i : : :

(1) the price index for the ¢ terof! , exceeds
74
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(2) the price index for the calendar quarter immediately before the calendar
- quarter in which the rates of monthly basic pay on which the retired pay i8 based
became effective. - -+ - P . E g
(d) Rule for first adjustment after retirement with no intervening increase in
basic pay.—If a member or former member of an armed force who first became a
member of & uniformed service-before August 1, 1988, begomes entitled to retired pay on
or after the effective date of an adjustment in retired pay under subsection (b) but
before the effective date of the next increase in the rates of monthly basic pay, the’
retired pay of the member or former member shall be increased, effective on the date
the member becomes entitled to that pay, by the percent (adjusted to the nearest one-
tenth of 1 percent) by which— :
(1) the base index, exceeds

(2) the price index for the calendar quarter immediately before the calendar
quarter in which the rates of monthly basic pay on which the retired pay is based
became effective. ’

(e) Pro rating of initial adjustment.—Notwithstanding subsection (b), the retired
pay of a member or former member-of an armed force who first became a member of a
uniformed service on or after August 1, 1986, shall be increased on the effective date of
the first adjustment of rétired pay under subsection (b) after the member or former
member becomes entitled to retired pay by the percent (adjusted to the nearest one-
tenth of 1 percent) equal to the difference between—- :

" (1) the percent by which— :
(A) the price index for the base quarter of that year, exceeds

(B) the price index for the calendar quarter immediately before the calendar
quarter during which the member became entitled to retired pay; and

. (2) one-fourth of 1 percent for each calendar quarter from the quarter deseribed
in paragraph (1)(B) to the quarter described in paragraph (1)(A). . ]
If in any case the percent described in paragraph (2) exceeds the percent determined
under paragraph (1), such an increase shall not be made. . :

() Prevention of pay inversions.—Notwithstanding any other provision of law, the
monthly retired pay of a member o= a former member of an-armed force who initially
became entitled to that pay on or after January 1, 1971, may not be less than the
monthly retired pay to which he would be entitled if he had become entitled to retired
pay at an earlier date, adjusted to reflect any applicable increases in such pay under this
section. In eomputing the amount of retired pay to which such a member or former
member would have been entitled on that earlier date, the computation shall be based on
his grade, length of service, and the rate of basic pay ‘applicable to him at that time.
However, in the case of a member who, after initially becoming eligible for retired pay,
is reduced in grade pursuant to a sentence of a court-martial, such computation may not
be based on a grade higher than.the grade in which the' member is retired. This
subsection does not authorize any increase in the monthly retired pay to which a
member was entitled for any period before October 7, 1975. - :

(g) Definitions.—In this section: IR :
o, (D) The term “price index” means the Consumer Price Index (all items, United
States city average) published by the Bureau of Labor Statistics. B
(2) The term “base quarter” means the calendar quarter ending on September 30

of each year, T o o ‘
(3) The term “base index” means the price index for the base quarter for the
most recent adjustment under subsection (b). ’

.(4) The term “retired pay” includes retainer pay.

(h) Price index for a quarter—For purposes of this section, the price index for a
talendar quarter is the arithmetical mean of the price index for the three months
comprising -that quarter. : . .

(As amended Pub. L. 98-84, Title IX, §§ 921(aX1), (), 922(a)(2), Sept. 24, 1988, 97 Stat. 640, 641;
Pub.L. 98-626, Title XIV, § 1405(26), Oct. 19, 1884, 88 Stat. 2623; Pub.L. 99-848, Titla I, § 102, July
1, 1686, 100 Stat. 688; Pub.L. 100-180, Div. A, Tide XII, § 1231(21), Dec. 4, 1887, 101 Stat 1161;
Pub.L. 100-224, § 1. Dec. 22, 1987, 101 Stat. 1586; Pub.L. 100-456, Div. A, Title VL. § 622(n), Sept.
2, Stat. Pub.L. 101-188, Div. A. Title VI, § (bX1), Nov. 29, Stat. 1460;
Pub.L. 103-66, Title 1. § , Aug. 10, 107 Stat. ‘Pub.L. 108-160, Div. A, Title XI,
§ 1182(e), Nov. 80, 107 Stat. 1778)) - : L
TR
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HISTORICAL AND STATUTORY NOTES

A.mendment ' I .
. Subsec. ®X3). Pub.L. . 101-189,

g BBl o o e e . retired and retainer pay of members and former

(A), substituted “each member and former mem-
ber” for “each member”. o

' Subeec. (). Pub.L. 101-189, § 661(bX1)(B), .
substituted “the retired pay of a member or

former member” and *after the member or for- -

member becomes entitled” for “the retired
pay of a member” and “after the member be-
comes entitled”, respectively.

Subsec. (f). Pub.L. 101-189, § 651(b)(1XC),
substituted “to which such a8 member or former
member would have been entitled” for “to which
such a member would have been entitled” before
“on that earlier date”.

Amendment

. Subsec. (f). Pub.L. 100-456 added sentence "~
directing that, in the case of a member who, -

after initially becoming’eligible for retired pay, - -
is reduced in grade pursuant to a sentence of a* *
court-martial, the computation may not be based

on a grade higher than the grade in which the
member is reured. 5
Amendments . -

Subsec. (a). PubL. 100-180, § 1231(21),
struck out “pay” following “the retired pay”.

Subsec. (bX4). PubL. 100-224, § 1(a)2),
added par. (4). Former par. (4) was redesignat-
ed (6). :

Subsee. (b}5). Pub.L. 100-224, § 1(a)(1), re- -
designated par. (4) as (6). -

Subsec. (e). Pub.L. 100224, § 1(b), substi-
tuted “by the percent (adjusted to the nearest
one-tenth of 1 percent) equal to the difference
between (1) the percent by which (A) the price

index for the bass quarter of that year, exceeds -

(B) the price index for the calendar quarter
immediately before the calendar quarter during
which the member became entitled to retired
pay; and (2) one-fourth of 1 percent fo.r eag.h
calendar quarter from the quarter desujlbed in
paragraph (1)(B) to the quarter described in

aragraph (1XA)” for “only by the percent (ad-
Fus!ed to the nearest one-tenth of 1 percent) by .
which (1) the price index for the base quarter of *

that year, exceeds (2) the price index for the
calendar quarter immediately before the calen-

dar quarter in which the member became enti-

to retired pay” and added sentence direct-
ing that: “Hinmymeﬂlepereentdesa'?bed
in paragraph (2) exceeds the percent determined
under paragraph (1), such an increase shall not
be made.” '

1 Amendment

Subsec. (8). Pub.L. 99-348, § 102(bX1), (cX1),
inserted “Prohibition on recomputation to reflect
increases in basic pay—.” after (a), nrug:lg out
“or retainer” after “retired pay” and provision
defining “Index” in this section 8s meaning the
Consumer Price Index, all items, United States
city average, published by the Bureau of Labor
Statistics. ) .

Subsec. (b). Pub.L. 99 § 102(a), inserted
subsection and subparagraph headings sub-
stitated provision directing the Secretary of De-

fense to base cost-of-living increases on-Cotf-
sumer Price Index increases for provision di- .
_recting the Secretary of Defense to increase

members of the armed forces each time an
inerease i3 made under section 8340(b) of Title' 5’
in annuities paid under subchapter III of chap:
-ter 83 of Title 5, with such increase to be by the
same percentage by. which the annuities are-
increased. E

Subsec. (c). Pub.L. 99-348, § 102(a), inserted’

subsection heading and substituted provision es- -

tablishing a rule for first adjustment after re-
tirement with intervening increase in basic pay
for provision that, notwithstanding subsec. (b), if
a member or former member of the armed
" forces becomes entitled to retired or retainer
pay based -on rates of monthly basic. pay pre-.

effective after the last day of the.month-of the
base index, his retired or retainer pay.be in-
" creased on the effective data of the next adjust-
ment of the retired or retainer pay under sub-
sec. (b) only by the percent, adjusted to the
nearest one-tenth of 1 percent, that the new
base index exceeds the.index for the calendsr
month immediately before that in which the
rates on monthly basic pay which his retired or
retainer {8 based bepme effective.

Subsec. (d). Pub.L. 99-348, § 102(a), inserted
_subsection heading and substituted provision es-
tablishing a rule for first adjustment after re-'
tirement with no intervening increase in basic
. pay for provision that if a member or former
- member of the armed forces becomes entitled to
retired or retainer pay on or after the effective
date of an adjustment of retired or retainer pay
under subsec. (b) but before the effective date of
the next increase in the rates of monthly basic
pay prescribed by section 208 of Title 87, his
retired or retainer pay be increased, effective on
the date he becomes entitled to that pay, by the
percent; adjusted to the nearest one-tenth of 1
percent, that the base index exceeds the index
for the calendar month immediately before that
in which the rates of monthly basic pay on.which
his retired or retainer pay is based becomes
effective. v : ’ (R

Subsec. - (e).
subsee. (e).

Subsec. (). Pub.L. 99-848, § 102(c)?2), in-
serted “Prevention of pay inversions—." after
“f)" and struck out “or retainer” after “retired”
in five places. - : :

Subsec. (g). Pub.L. 99-848, § 102(b)2), sub-
stituted provision defining “price index”, “base

. quarter”, “base index”, and “retired psy” as
used in this section for provision that retired or
retainer pay of a member or former member of
the armed forces as adjusted under this section;
if not a multiple of $1, be rounded to' the next
lower multiple of $1. See section 1412 of this

Subsec. (h). Pub.J.. 99-348, § 102(bX2), add;
ed subsec. (h). : . N

v

scribed in- section 203 of Title 37 that became

Pub.L. 99-348, § 102(a), added

ARMED FORCES

1984 Amendment -

" Subsec. (. Pub.L. 98-625 substituted “be-
fore October 7, 1975” far “prior to the effective
date of this subsection”. ~ . - L

- 1983 Ax_n‘endment' o s

Subsec. (e). Pub. L. 88-94, § 921(a)1), struck
out subsec. (e) which had provided that: “Not-
withstanding subsections (¢) and (d), the adjust-
ed retired pay or retainer pay of a member or
former member of an armed force retired on or
after October 1, 1967, may not be less than it
would have been had be become entitled to
retired pay or retainer pay based on the same
pay grade, years of service for pay, years of
sarvice for retired or retainer pay p and
percent of disability, if any, on the day before
the effective.date of the rates of monthly basic
gay on which his retired pay. or retainer pay is

Subsec. (). Pub. L: 98-04, § 821(b)- struck

out “, subject to subsection (e) of dﬂs:’qq?tjo,!,-: :

after “the computation shall”. . !
Subeec. (g). 'Pub7‘ L.88-94, § 922(ax2), xidd.sd‘

subsec. )" : .

Effeetive Date of 1988 Amendment - -
"Section 622(b) of Pub.L. 100456 provided
that: “The amendment made by subsection (a)
{amending subsec. (f) of this section] shall take
effect on the first day of the first month that
begins after the date of the enactment 4f this
Act {Sept. 29, 1988] and shall apply to the
computation of the retired or retainer pay of

members who inftially become entitled to such
Pay, on or after such’effective date.” '

Effactive Date of 1983 Amendment
Section 921(aX2) of Pub. L. 98-84 provided
that: :

“(A) Notwithstanding the repeal of such sub:
section [subsec. (¢) of this section], the provi-
sions of such subsection shall apply in the case
of any member or former member of the Armed
Forces eligible to retire on the date of the'

engetment of this Act [Sept. 24, 1088) for o'
period of three years after such date in the same -

manner such provisions would have applied had
they not been repealed.’ - - =~ .
“(B) The amount of retired or retainer pay of
any member or former member of the.Armed-
Forces who was eligible to retire on the date of
the enactment of this Act [Sept. 24, 1988) and -
who becomes entitled to such pay at any time -
after the end of the three-year period beginning
on'the date of the enactment of this Act [Sept. '
2, 1983) may not be less than it would have
been had he become entitled to retired or retain- -

er pay on the day before the end of such three-

year period.” . -

Enactment of subsec. (g) of this section by
Pub. L. 98-94 effective Oct. 1, 1888, see section
822(e) of Pub. L. 88-84, set out as a note under
section 1401 of this title. .

Contingent Once-a-Year Adjl.utiuentx of Re-
tired and Retainer Pay !
Pub.L.

Title VIIL, § 812, Sept. 8,
94 Stat. 1

as amended Pub.L. 97-85,
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Title I1, § 211(b), Aug. 18, 1981, 86 Stat. 383,
provided that: --: - e

" [Ses ""lmwlumforgm 0[,@]_' o

o7 “B)(1) Effective August 81, 1981, but subject

to paragraph (2), section 1401a(b) of title 10,
United States Code {subsec. (b)-of this section),
relating to adjustment of retired pay and retain-
er pay to reflect changes in the Consumer Price
Index, is amended to, read ss follows:

[See main volume Jor text of (8)]

*(3) 1 legislation described in paragraph (2)
Is enacted to provide for the adjustment of
annuities pald under subchapter III of chapter
83 of title 5, United States Code [section 8331 et
-seq.. of Title 5), on & once-a-year basis, the
President shall exercise the- authority vested in .
him under section 292 of the Central Intelli-
gence Agency [Retirement) Act of 1964 for Cer-
- tain‘Employees (50 U.S.C. 403 note) [renamed
the Central Intelligence Agency Retirément Act
and classified to chapter 38, gection 2001 et seq.,
of Title 50, see section 804(b) of Pub.L. 102-496,
set out as a note under section 2001 of Title 50)
to-provide for‘cost-of-living adjustments in the
annuities paid under-such Aet on an identical
“(4) If at the.time the first adjustment in
retired and retainer. pay is made -under section
1401a(b) of title 10, United States Code {subsec.
(b) of this section], as amended by paragraph (1)
“of this subsection, the perfod upon which the
most recent adfustment in such retired and re-
tainer pay was computed is not identica! to the
period upon which the most recent adjustment
in annulties under subchapter III of chapter 88
of tile 5, Unitad States Code [section 8881 et
seq. of Title &), was computed, then the percent-
age increase to be made under such section
1401a(b) [subsec. (b) of this section] at the time
of the first such adjustment shall be computed
in the same manner as the percentage increase
made at the' same time ini annuities under sub-
chapter III of chapter 83 of title 5, United
. "States’ Code [section 8831 et seq. of Title 5}, Is

* computed, but shall ‘'be based on'the :pariod

beginning on the last day of the period upon
..which the most recent adjustment in such re-
" tired and retainer pay was computed and ending
‘on the last day of the period upon which the

- adjustment being made at the same time in
. annuities under such subchapter III is comput-
ed.’"The ‘President shall by Executive order
provide for a similar computation of the adjust-
ment in annuities pald under the Central Intelli-

- gence Agency (Retirement]) Act of 1964 for Cer-
- tain Employees (50 U.8.C. 408 note) [renamed
the Central Intelligence Agency Retirement Act
and classified to chapter 38, section 2001 et seq.,
of Title 50, see section 804(b) of Pub.L. 102-496,
set out as a note under section 2001 of Title 50)

- which {s made at the same time as the increase

in retired and retainer pay to which the |
ing sentence is applicable. -

{Ses main wluw}'o; text of (c)]

ey
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t-of-Living Adjustment of Retired Pay or
col’(etniner Pay of Members and l-‘orm.er
Members of Armed Forces and Commis-
sioned Officers of National Oceanic and
Atmospheric Administration and Public
. Health Service; Effective Date of 1976
Amendment

Section 801(e) of Pub.L. 94-361 provided that:
{See main volums for text of (1)] :

“(2) If any change other than the repeal of
the so-called 1 per centum add-on provision
referred to in paragraph (1) is made in the
method of computing the cost-of-living adjust-
ment of annuities paid under chapter 83 of title
5, United States Code, the President shall make
the same change in the cost-of-living adjustment
of retired pay and retainer pay of members and
former members of the Armed Forces and the
coat-of-living adjustment of annuities paid under
the Central Intelligence Agency Act of 1964 for
Certain Employees [renamed the Central Intel-

Change in computation methbd 5

3. Date of retirement eligibility

Under subsec. (f) of this section, 1972-basic
pay rates (which would have been most advanta-
geous to army officer who initially retired in
1982) could not be used in computing his retired
pay, since he was not'army member in 1972, and
thus could not have been eligible for retirement
then. 1983, 62 Op.Comp.Gen. 406. -

M
4.., Distribution between spouses i

Divorce decree entered before case holding
that military retirement pay is legally exempt
from claims of an ex-spouse was decided, and
which did not mention husband’s military retire-
ment pay, was final and conclusive on the issue,
and there was nothing for the trial court to
modify on such subject; under such dreum-

ARMED FORCES

ligence Agency Retirement Act and classified to
chapter 38, section 2001 et seq., of Title 50, see
section 804(b) of Pub.L. 102496, set out as a
note under section’ 2001 of Title 50). ° Any
change made under this paragraph shall have

the same effoctive date as the effective date

licable to such e in annuities
:’;nger chapter 83 of title 5, Unit_ad States Code.

" [Ses main volume fortwt bf (S)],-‘. o
Legislative History ' "o

For legislative history and purpose of Pub. L.
98-94, sﬁ%' U. 8. Code Cong. and Adm.
News, p. 1081. See, alao, Pub.L. 98-525, 1984
US. Code Cong. and Adm.News, p. 4174;
Pub.L. 100-180, 1987 U.S. Code Cong. and Adm.
News, p. 1018; Pub.L. 100456, 1888 U.S. Code
Cong. and Adm.News, p. 2603; Pub.L. 101-189,
1989 U.S. Code Cong. and Adm.News, p. 838;
Pub.L. 103-66, 1998 U.8. Code Cong. and Adm.
News, p. 378; Pub.L. 108-160, 1983 US. Code
Cong. and Adm. News, p. "

NOTES OF DECISIONS

stances, to allow wife one half of husband’s
military retirement pay seven years after the
divarce decree because of enactment of this
chapter would not be a modifieation, but a new

judgment. Moller v. Moller, S.D.1984, 356

N.W2d 909.

5. Change in computation method

Former service member whose disability re-
tirement pay was initially ‘calculated as a per-
centage of monthly pay of active-duty service
member of his rank had no onguing right to
have calculation continued on that basis and
Government acted properly in adding cost of
living adjustments voted by Congress to original
per month amount rather than allowing retirees
to receive increases based on changes in active-
duty pay rates. Schrader v. U.S., 1890, 20
CLCt. 161. - - .

1402. Recomputation of retired or retainer pay to reflect later active duty of
s ] membegs who first became members before September 8, 1980

(a) A member of an armed force who first became a member of a uniformed service
.before September 8, 1980, and who has become entitled to retired pay or retainer pay,
and: who thereafter serves. on active duty -(other than for training), is -entitled to
recompute his retired pay or retainer pay upon his release from that duty according to

the following table.

Col. 2, multiply by—

Col. 8, subtract— .

Monthly basie pay 1 or the grade | 2% pereeni of the sum of— .

in which he would be eligi-
ble— -
(1) to retire if he were retir-
ing upon ‘that release
from active duty; or

" (2) to transfer to the Fleet
Reserve or Fleet Marine
Corps Reserve if he
were transferring to ei-
ther upon release
from active duty.

* (1) the years of service that

*  may be credited to him
in computing retired
pay or retainer pay;
and .

(2) his years of active ser-
vice after becoming en-
- titled to retired pay or o o

Excess over 75 percent of pay
upon which computation is
based.
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* 1 For a member who haa been entitled, for a continuous period of at.least two years, to bagic pay
under the rates of basic pay in effect’ upon that release from active duty, compate under those rates,
For a member who has been entitled to basic pay-for. a continuous period of at least two years upon
that release from active duty, but who is not covered by the preceding sentence, compute under the
rates of basic pay replaced by those in effect upon that release from active duty. For any other
member, compute under the rates of basic pay under which the member’s retired pay or retainer pay
was computed when he entered on that active duty. : - .. . : o

"2 Before applying percéntage factor, credit each fall mq'nd'; of ‘service that 18 in addition to the -

number of full years of service creditable to the member as. bne—tvqalﬂh of a year and disregard any
remaining fractional part of & month. : ’ . e R

However, an officer who was ordered to active duty (other than for training) in the
grade that he holds on the retired list under former section 6150 of this title, or under
any other law that authorized advancement on the: retired list based upon a special
commendation for the performance of duty in actual combat, may have his retired pay
recomputed under this subsection on the basis of the rate of basic pay applicable to that
grade upon his release from that active duty only if he has been entitled, for a
continuous period of at least three years, to basic pay at that rate. °If, upon his release
from that active duty, he has been entitled to the basic pay of that grade for a
continuous- period of at least three years, but.he does not qualify under the preceding
sentence, he may have his retired pay recomputed under this subsection on the basis of

" the rate of basic pay preacribed for that grade by the rates of basic pay replaced by

those in effect upon his release from that duty..

b) A member of an armed force who first became a member of a uniformed service
before September 8, 1980, and who has been retired other than for physical disability,
and who while on active duty incurs a physical disability of at least 30 percent for which
he would otherwise be eligible for retired pay under chapter 61 of this title, is entitled,
upon his release from active duty, to retired pay under subsection (d).

(€} A member of an armed force who first became a member of a uniformed service
before September 8, 1980, and who— -~ B
' . [Ses main volums for text of (1) to (3))

is entitled, upon his release from active duty, to retired pay under subsection (d).

(d) A member of an armed force covered by. subsection (b) or () may elect to receive
either (1) the retired pay to which he became entitled when he retired, Increased by any
applicable adjustments in that pay under section 1401a of this title after he initially
became entitled to that pay, or (2) retired pay computed according to the following table.

" Column 1 Column 2 Column 8 Column 4
Take Multiply by : Add. " Subtract
. . } § :

Highest . monthly basic pay As member ‘elects— Add amount |Excess  over
that member received while | . (1) 24% of years of service | necessary to | 76% of pay
on active duty after retire- | . crodited under section 1208 | . {ncrease upon. which
ment or after date when his | . of this titl;l or . | product  of | computation
name was placed on tempo- | (2) the highest percentage | columns 1 | is based.
rary disability retired list, as | of disability attained while | and 2 to 50%
the case may be. on active duty after retire- | of pay upon

o ment or after the date when | which compu-
his name was placed on tem-. | tation is
porary disability retired list, | based, if
as the case may be.! member is on

' . - temporary
disability re-
tired list.

1 Before applying percentage factor, credit each full month of service that is in addition to the
numberofﬁ.dlyennotaervieamdﬂqblotod;emmbaruonytwelﬂhofaynrmdd!nmrdmy
remaining fractional of a month, ) o Lo ) .

I, while on active duty after retirement or after his
disability retired lst, a r ar covered by this subsection

! on the temporary
promoted to a ﬁ)gher
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grade in which he served satisfactorily, as determined by the Secretary eoneerned_, he is
entitled to retired pay based on the monthly basic pay to which he would be g:mt.lgdl if

he were on active duty in Lhat. !llgher ‘grade.

. [See main volums Jor text of (¢)]

In the case of a member who is entitled to recompute ret.ix:ed pay under this
seit?érln)upon release from active duty served after retiring under section 3914 or 8914.9!
this title, the member’s retired pay as recomputed under .another provision of this
section shall be iricreased by 10 percent of the amount 80 recomputed if the member hias
been credited by the Secretary concerned with extraordinary heroism in the line of duty
during any period of active duty service in the armed forces. . L

k2) The amount of the retired pay as recomputed under another provision of this
section and as increased under paragraph (1) may not exceed the amount equal to 76
percent of the monthly rate of basic pay upon which the recomputation of such retqed

pay is based.

(3) The determination of the Secretary concerned as to extraordinary hervism is

conclusive for all purposes.

[T
V

ded Sept. 24, 1983, Pub. L..98-04, Title IX; §§°922(aX8), (4), 923(aX1), (2XB), (C), 97 Stat.
AL, SaB, Tuly 1. 1500, PubLL. 05345, THie T1 3 20t B L 8 A (o to0 St oot

703; Oct. 23, 1992, Pub.L. 102484, Div. A, Title VI, § 642(a), 106 Stat. 2424.)

STATUTORY NOTES |
‘montha or more as a whole year, and disregard
.a part of a year that is less than six months”.

HISTORICAL AND
Codification L ;

Another section 304(b)3) of PubL. 99-348

amended the table of sections at the begim?ing

of chapter 571 of t.lns title. "

1992 Amendments

Subsee. (. PubL. 102484, Title VI,
§ 642(a), added subsec. (f).

1986 Amendment

Heading. Pub.L. 99-348, § 304(bX8), msert-
ed “of ngembers who first became members

before September 8, 1980" after “active duty”. -

Subsec. (a). ..Pub.L. 99-348, § 304(!)(3).»
struck out “(as defined in section 1407(a)(2) of
this title)” after “uniformed service”. o

Pub.L. 99-348, § 201(b)3), struck out provi-
sion that if the amount recompited is not a

multiple of $1, it be rounded to the next lower _.-'

multiple of $1. See section 1412 of this title,

Subsecs. (b), (c). Pub.L. 99-348, § 304(a)3),

struck out “(as defined in section 1407(a)(2) of
this title)” after “uniformeqd service”. -
" Subeec. (d). )
struck out provigion that if the amount recom-
puted i8 not a multiple of $1, it be rounded to
the next lower multiple of $1. See section 1412
of this title. "o

1983 Amendment L

Subsec. (8). Pub. L. 98-84, § 922(a)(3), sub-

stituted “according to the following table. The

amount computed, if not a multiple of $1, shall "

be rounded to the next lower multiple of $1.” for
“as follows:”, o

Pub. L. 98-94, § 823(aX1), 2X(B), in footnote 2

of the table, substituted “Before applying per-’

centage factor, credit each full month of service
that is in addition to the number ‘of full years of
service creditable to the member as one-twelfth
ofa and disregard any remsining fractional
' for “Before applying percent-
age factor, credit a part of a year that is six

Pub.L. 99-348, § 201(bX3),

© Subsec. (d). Pub. L. 98-94, § 922(a)4), sub-
stituted “according to the following table. " The
amount computed, if not'a multiple of $1, shall
be rounded to the next lower multiple of $1.” for
“ag follows:". o R

. Pub. L. 88-94, § 923(a)(1), (2XC), in footnote 1

of the table, substituted “Before applying per-
centage factor, credit each full month of service

that is in addition to the number of full years of
.service creditable to the member as one-twelfth

- of a year and disregard any remaining fractional

. part of a month” for “Before applying percent-

age factor, credit a part of a year that is aix
months or more as a whole year, and disregard

.a part of a year that is less than six months”.

Effective Date of 1992 Amendment

Section 642(c) of Pub.L. 102484 provided
that: “No benefits shall accrue for months be-
ginning before the date of the enactment of this
Act [Oct. 23, 1992] by reason of the amendments
made by this section (amending this section and
section 1402a of this title).” T

Effective Date of 1983 ‘Amendment o L
Amendment by section 922(a)3) and (4) of

* Pub. L. 98-94 effective Oct. 1, 1988, see section °

922(e) of Pub. L. 98-84, set out as a note under
section 1401 of this title.

Amendment by section 923(a)(1) and (2XB)
and (C) of Pub. L. 98-94 applicable with respect
to (1) the computation of retired or retainer pay
of any individual who becomes entitled to that
pay after Sept. 30, 1983, and (2) the recomputa-
tion of retired pay under section 1402, 1402a,
3992, or 8992 of this title, of any individual who
after Sept. 80, | becomes entitled to | .
pute retired pay under section, see section

1) of Pub. L. 98-94, set cut as s note under
section 1174 of this titls. - : :

on
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tireces Recalled between October 1, 1963,
and September 80, 1971, and Rel d from

10 § 1402a

“(e) This section shall apply only with respect
to retired pay and retainer pay paysable for

Duty Before October 1, 1973

. Pub.L. 98525, Title VI, § 656, Oct. 19, 1984,
88 Stat. 2562, provided that:

“(a). Notwithstanding the second sentence of
footnote 1 of the table contained in section
1402(a) of title 10, United States Code [subsec.
(a) of this section) (relating to recomputation of
retired pay to refloct later active duty), in the
case of a member of the Armed Forces who—

“(1) was voluntarily called or ordered to
active duty during the period beginning on
October 1, 1968, and ending on September 80,
1971, :
~ “(2) was at the time of such call or order
entitled to retired pay or retainer pay;

*“(8) served on such active duty under such
call or order for a continuous period of at least
two years; and .

“(4) was released from such active duty

before October 1, 1978,

the retired or retainer pay of such member shall
be recomputed, as. provided .in subsection (b),
under the rates of basic pay in effect at the time
of that release from active duty.

“(b) The retired or retainer pay of a member
of the Armed Forces described in subsection-(a)
shall be the amount determined under section
1402(a) of title 10, United States Code [subsec.
(a) of this section] (as modified with respect to
such member by subsection (a)), and incressed
by the amount by which the member’s retired or
retainer pay would have been increased during
the period beginning on the date of the mem-
ber's release from active duty referred to in
subsaction (a)(4) and ending on the day before
the day on which this section becomes effective
had subsection (a) applied in the case of the
member at the time of that release from active
duty.

§ 1402a. Recomputation of retired or retainer pay to reflect later
members who first beca_me members after September 7, 198
(8) In general.—A member of an armed force—

iths beginning after September 80, 1984, or
on-or after the date of the enactment of this Act
{Oct. 19, 1884), whlcl_lever is later.”

Retired Pay and Retainer ‘Pay; Prohibition
--- against Recomputation .under 1963 Pay

Rates; Exceptions; Increments Based on

Greater of 5 Percent Increase or Recompu-
tation under 1958 Pay Rates for Members
Retired Prior to Oct. 1849 for Reasons Oth-
er Than Physical Disability, Members Re-
ceiving Retired Pay under Career Compen-
- sation Act of 1949 and Former Chiefs of
Staff; Additional 5 Percent Increass for
Other Retired .Members; Exelusion from
Increase of Officers Retired under Certain
Provisions L
Section 56(a) to (f) of Pub.L. 88-132 provided
that: .

[Sé main voluma for text of (@)

“(b) A member or former member of a uni-
. formed service who was retired other than for
* physieal disability and who, in accordance with
section 511 of the Career Compenaation Act of
1849 (63 Stat.-829) [section 511 of Act Oct. 12,
1649, set out as a note under section 580 of this
title], is entitled to retired pay or retainer pay

- computed by ‘method’ (a) of that section using -

" rates of basic pay that were in effect before
. October 1, 1949, is entitled—

N '[Su_ main. volume Jor text of (1) and (9)]

. whichever pay is the greater.

{Ses main volume for text of (c) to 0]

Legislative History

For legislative history and purpose of Pub. L.
98-94, see 1983 U. S. Code Cong. and. Adm.
News, p. 1081, See, also, Pub.L. 102484, 1892
U.8. Code Cong. and Adm. News, p. 1686,

active duty of

(1) who first became a member of a uniformed service after September 7, 1980;
(2) who has become entitled to retired pay or retainer pay; and
* (8) who thereafter gerves on active duty (other than for training),

is entitled to recompute his retired
according to the following table.

pay or retainer pay upon release from that duty

Column 1 Column 2’
Take Muitiply by

Retired pay base or retainer pay base
under ‘section 1407 which he would be
entitled to use if— ’

(1) he were retiring upon release from
that active duty; or

- (2) he were tz

The retired pay multiplier or retainer pay
- multiplier preseribed in section 1409 for
the sum of— ° o
(1) the. years of service that may be
credited to him in computing retired pay
or retainer pay; and .

irring to the F (2) his 3 of active ser  after
1 eorF Marine Corps | e xbecomingenutledtomundpayorre-
upon that release from active duty. ' tainer pay. _ ' :
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s g . . . ed force

b) New disability incurred during later active duty.—A member.of an arm (
w)fo first became a member of a uniformed service after Sgptember.'f, 1980, \}'ho has
been retired other than for physical disability and who while on active duty incurs a

- physieal disability of at least 30 percent for which he would otherwise be eligible for

retired pay under chapter 61 of this title, is entitled, upon his release _fmm active duty,
to retired pay under subsection (d)., ... : : R
(c) Additional or aggravated disability incurred during later active duty.—A

‘member of an armed force who first became a member of @ uniformed semceaft.er

September 7, 1980, and who— R TR
[0 L [See main volume for testof W b))t T Pe
is_entitled, upon ‘his release from -active duty, to.retired pay under subsection (d).
d) Computation for later disability.—A me_mber of an armed forqe covered b

sugsiction Fb) or (¢) may elect to:receive either (1) the retired pay to which he became
entitled when he retired, increased by any applicable adjustments in that pay under
section 1401a of this title after he initially became entitled to that pay, or (2) retired pay.
computed according to t.hg following table. . . . .

Column 8 Column 4
Column 1 Calumn 2 Subtract’

Take 1 Multiply by Add

Amount necessary to |Excess over 75 percent

The retired pay base |As mem increase product “of | of retired or retainer

computed under see- | (1) 2% percent of

“tion 1407(b) of
tle. *

this ti-

years of service cred-
ited under section
1208 of this title;l or

(2) the highest per-

columns 1 and 2 to 50
percent of pay' upon
which computation is
based, if member is

"pay base upon which'
computation Is bnaec_!'.'

. on temporary disabil-

cen of - disability
i ity retired.list. -

attained while on ac-
tive duty after retire-

. ment or after. the
date when his name
was placed on tempo-
rary disability retired
list, as .the case may
be.

1 .Before applying percentage factor, credit a part of a year that is &ix 'mont.hn_qi' more 88 & wh!ql'g_
yesr, and disregard & part of & yesr that is less than six months.- : -

i i it — i ding sub-
(e) Alternative recomputation to subsection (a) formula. Nt_)t_wlthstan
section (&), 8 member covered by that subsection may elect, upon his releas_e from that
active duty, to have his retired pay or retaiper pay—

[Ses main volume for text of (1) and ()] . -

itional 10 percent for certain ‘enlisted members credited with--ex.traordx-
na(xg l?eﬁlizm—-(l) Il;ethe case of a member who is entitled to recompute reu_red pay
under this section upon release from active duty served after retiring under section 3914
or 8914 of this title, the member’s retired pay as recomputed under another provision of
this section shall be increased by 10 percent of the amount 80 recomput,gd xf.t}_le me'mber
has been credited by the Secretary concerned with extraordinary heroism in the line of
duty during any period of active duty service in the armed forces.

(2) The amount. of the retired pay as recomputed under another provision of this
section and as increased under paragraph (1) may not e.xceqd the amount gqual_ to 76
percent of the retired pay base upon which the recomputation of such retired pay is

: (35 &'he determination of the Secretary concerned as to extraordinary 'heroimi-l:
conclusive for all purposes. L co L R
ded Pub.L. 98-94, Title IX, §§ iXb), (6), iX1), 2KD), (E), Sept. 24, 1883, W;SGIL
m.menpub.[.. 99848, Title IL § 201(bX1). ). July 1, 19886, 100 SDL 693; Pub.L. 102484, Div, A.
Title VI, § 642(b), Oct. 23, ] 106 Stat. ) : : : ”

[ela}
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1992 Amendments = ' - o
Subsec. (f).. Pub.L., 102:484, Title VI,
§ 642(b), added subsec. .

1886 Amendment

Bubeec. (a). Pub.L. 99-348, § 201(bX1), in-
serted “In general—" after “(s)", struck out
provisions that member of a uniformed service
be defined in section 1407(a)2) of this title and
that if the amount recomputed is not a multiple
of 31, it be rounded to the next lower multiple of
81, in column 1 of the Tablé substituted “Retired
psy base or retainer pay base” for “Monthly

retired or retainer pay base”; in eolumn 2 of the '

Table substituted “The retired pay multiplier or
retainer pay multiplier prescribed in section

1409 for” for “for 2%% of”, struck out footnote 1-

to column 2, which provided that before applying
the percentage factor, credit each full month of
service that is in addition to the number of full
years of service creditable to the member as
one-twelfth of & year and disregard any remain-
ing fractional partiof a.month, and struck out
column 8, which directed that the excess over 75
percent of monthly retired or retainer pay on
which the computation fs based. be subtracted.

Subsec. (b). PubL. 99-348, § 201(bX2XA),

" inserted “New disability- lnc'umd during . later

sctive duty,—" after “®)".

"Subese. (¢). Pub.L. 99-348, § zomaxzxn);
inserted “Additional or aggravated disahility in-
curred during ‘later active duty.—" after “(c)".

' Subseé. (d). Pub.L. 93-848, § 2010542XC),

inserted “Computation for later disability.—" af-
ter “(d)”, struck out provision that if the amount
recomputed is not a multiple of 81, it be rounded
to the next lower multiple of $1, and in column 1
of the Table struck out “monthly” before “re-

tired pay” and in column 4 of the Table struck .

out .“monthlyl' before “reﬁ{od orr.

Subsec. (¢). PubL. 99-348, § 201(bXZXD), ..

inserted “Alternative recomputation to subsec-

tion (&) formula.-—" after “(e)”. ;

1883 Amendment T L -
Subsoc. (a). Pub.L. 98-94, § 822(a)5), substi-~

tuted “according to the following table. The

amount recomputed, if not & multiple of $1, shall

be rounded to the next lower multiple of $1.” for
“as follows:”, - EREE

Pub. L. 98-84, § 923(aX1), @)D}, in footnote
1 of the table, substituted “Before applying per-

centage factor, credit each full month of service

.that is in addition to'the number of full years of -

servics creditable to the member as one-twelfth
of a year and disregard any remaining fractional
part of a month” for “Before applying percent-
age factor, credit a part of a year that {s six
montha or mare as a whole year, and

a part of a year that'is less than six months”;

Subsec. (d). Pub.L.88-84, § 922(aX6), substi-
tuted “according to the following .table., The
amount computed, if not a multiple of $1; ghall

+be rounded to the next lower multiple of $1.% for )

“as follows:”. BN LA I Y R
Pub. L. 88-84, § 923(a)X1), (2XE), in footnote
1 of the table, substituted “Before applying per:
.. centage factor, credit each full month of service
that is in addition to the number of full years of
.‘service creditable to the member as one-twaelfth
of a year and disregard any remsining fracdonal
., part of 8 month” for “Before applying percent-
"age’ factor, credit & part of a year that is six
.months or more as a whole year, and disregard
8 part of a year that is less than six months”.

. Effective Daullol 1992 Amendment
" Amendment by section 642(b) of Pub.L.
102484 effective Oct. 23, 1992, see section

642(c) of Pub.L. 102484, set out as & note under
section 1402 of this title, e :

Effective Date of 1883 Al'nand.ﬁtent
Amendment by section 922(a)(5) and (6) of

Pub. L. 98-94 effective Oct. 1, 1983, see section
922(e) of Pub. L. 88-84, set out as a note under
section 14‘01 ot‘ this title. . = L,

Amendment by section 928(aX1) and (2XD)
and (E) of Pub. L. 88-84 applicable with respect
to (1) the'computation of retired or retainer ‘pay
of any individual who becomes entitled to that
pay after Sept. 30, 1988, and (2) the recomputa-
tion of retired pay under section 1402, 14023,
3992, or 8992 of this title, of any individual who
after Sept. 30, 1988, becomes entitled to recom-

pute retired pay under such section, see section |

823(g) of Pub. L. 98-84, set out as a note under
section 1174 of this title.

Légillallve History o

For legislative history and purpose of Pub.L.

; 98-94, see 1983 U. S, Code Cong. and Adm.
News, p. 1081. See, also, Pub.L. 102484, see
1892 U.8. Code Cong. and Adm. News, p. 1636.

§ 1403. Dis_abi!iﬁy reétired pay: “treatment under Internal Revenue Code of 1986

That part of the retired pay of 8 member of an armed force, computed under formula
No. 1 or 2 of section 1401, or under seetion 1402(d) or 1402a(d), of this title on the basis
of years of sarvice, which exceeds the retired pay that he would receive if it were
computed on the basis of percentage of disability is not considered as a pension, annuity,
or similar allowance for personal injury, or sickness, resulting from active service in the
armed forces, under section 104(a) of the Internal Revenue Code of ]

(As amended Apr. 21, 1887, Pub.L. 100-26, § T(hX1), (2XA), 101 Stat. )

it stk d g el

Ry

d i el
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Pub.L. 100-26, § Th)X2XA), substituted “In-
ternal Revenue Code of 1986 for “Internal Rev-
enue Code of 1954” in section catchline.

References in Text R
Tbe Internal Revenue Code of 1986, referred
in section catchline and text, is Title 26,
Inte.rnal Revenue Code. Bection 104(a) is classi-
fied to’ ucuon 104(a) of 'I‘lt.le 26. n .

1987 Amendment .
.- Pub.L. 100-26, § 7(hX1), subetatuted "Intarnll
Revenue Code of 1986” for “Internal Revenue
Code o.f 1954". )

Y

§ 1405. Years of service
(a) In general.—For the purposes of the computahon of the years. of service of a

" member of the armed forces under a provision of this title providing for such computa-

tion to be made under this section, the years of semce of the member are computed by
addmg—

“ i

DA . [See main volumefo'r tezt of (1) to ()] - -f:.“

(b) Fractional yeau of lemce.—-ln determmlng a member’s yeam of semce under
subeect.mn @—
(1) each full month of service that is in addmon to the number of full years of
service creditable to the membershallbecredltedashxofayear, and - - -
(2) any, remauung fractional part ‘of a month shall ‘be dlsregnrded

(AsamendedPubLMTideI § 106, Ju.lyl 1986,1008!.!!.691)

HISTORICAL AND STATUTORY NOI'ES

tation to be made under this section” for “sec-
tion 1401 (formulas 4 and 5), 3991 (formula A),
3992 (formula B), 6151(b), 6323(e), 6325(a)(2) and
(b)(2), 6383(¢)(2), 8991 (formula A), or 8992 (for-
mula B) of this title” and “the member" for, “a

1986 Amendment :

Subsec. (a). Pub.L. 99-348, § 106(1). desig-
nated existing provision as subsec. (3), and in
subsec. (8) as 8o designated, inserted “In gener-
al.—" after “(a)” and in provision preceding par.

(1) substituted “the computation of the years of ~ member”.
service of 2 member of the armed forces vnder a Subse_e_l (). ?ub.L. 997848. 1 196(2), ldded
provision of this title providing for such compu- subsec. ). : o

5 1406. Retired pay base for members who first became members before Septem
" ber 8, 1980: final basic pay )
(a) Use of retired pay base in computing retired pay.—
(1) General rule.—The retired pay or retainer pay of any person enut.led to that
. pay who first became a member of a uniformed service before September 8, 1980, {8
computed using the retired pay base or retmner pay bese deterrmned under t.hxs
section..

- (2) Exception for recomputation —Recomputatlon of retired or retmner pay to
reflect later active duty is provided for under section 1402 of this m.le without
reference to a retired pay base or retainer pay base.

(b) Retirement under subtitle A —In the case of 'a person whose retu'ed pay is
computed under this subtitle, the retired pay base is determined in accordance with the
followmg table, . . , A

"For a member entitled to retired pay ~

The retired base pay is:
under _section: L

1201 . .| Monthly . basic pay! of grade to which

1202 member is entitled under section 1372 or
1204 . - to which he was entitled on day before
1206 . retirement or placement on temporary

dmabxht.y retired list, whichever is high

1831 ' M Jy' y2 of highest grade
C satisfactorily by at 2 in
the armed forces.. - . L

R4
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For'a member entitled to retired : ' retived’ base pay o
_under section: e ’.rhe retired base payie ke
880 . .. .| Monthl b
__ e i y basic pay to wlnch member wou]
}ggg Fe have been entitled if he had served og .
1298 - active duty in his retu'ed grade on day
13 . before Tetirement, or if the pay of that
* grade is less than the pay of any war-
rant grade satisfactorily held by him on
active duty, the monthly basije pay of
that warrant offlcer grade.
g o . Monthly basic pny8 of member's retired
grade.$
635
636 -
1251

- 1 Compute 8t rates applicable on date tirem
. of
kempor;.ry disabmty relired Het, u u:e case l:n\y beem °r date when mem

2 Compute at rates appl!mble on dnte when retired pay is granted
8 Compute: at rates applicable on date of. retlnement. ' -‘- ’

4 For the purposes of this uubeec
and 8962(b) did not apply ﬂon,

bex‘s name was placed on

detenmne membere retired gnde u 1{ sechone 3962(b)

(c) Voluntary retlrement for members of the Army—

(1) In general. —In the case of a
member whose retired a;
section 3991 of th title or who is entxt.led to retired pay. csm);):xste?:]sg:'ds::g:;

. 3992_of this title, th tired -
followmg table. & the re pay base '3 de'*Er'mlned in accordance’ with the

For a member enut.led to retu'ed pay_
under sectfon;’

'

L The retired pay base is:

3511

3918 Mmlg' lbmsic pay of member’s retired
%2 .|
, 8914 . Monthl . :
o , y basic pay to which m
- 3917 —_ ' J " entitled on day beforé he reu?;jber waa
8992

Co S Monthly buic pay of grade to which mem-
ber is advanced ori retired list.- mem

dew-mine member's retired grade as if section 8962(b) did

4

! For the purposes of
not apply, ‘“W [ thhlubuct.lon,

Y

(2) Rate of basic pny to be used.—The rate

mph (1) is ‘the rate appllcable on u».e e of bnsic pay to be used under

te of the mer‘nber’s ret!rement.

member whose retired pay is computed und 6333
on the retired list under section 6?51 e ot of this title, who is adh i
or | of this
gay under section of this title, the Petired ' :i;le. or w:: : enm]ed to retainer
etermined in accordance with the fol  ag table, - ) ta!nerl pa¥ is

27 U.S.C.A. '94 Sipp. Pamph.—g o




10 § 1406

ARMED FORCES

—retainer pay under section:

= : ired base or retainer pay
For a member entitled to retired or The retired pa{mse e .

6323 " " | Basic pay of the grade in which the mem-

6325(a) o ber retired.! .
6383 _ :
i : Id
) . Basic pay of the grade t.l_xe officer woul
83250) holdpi? he had not received an appoint-
ment described in section 6325(b).

. - i of the pay grade in which the
5326 e Ba:;np:gr was sel?\aﬁng on the day before
retirement.

6330 Basic pay that the member received at the

time of transfer to the Fleet Reserve or
Fleet Marine Corps Reserve. -

' ' Basic pay of the grade to which the mem-
siot " ber ‘i’:);dvanced under section 6161.

6334 Basic pay of the grade to which the mem-
ber is advanced under section 6334.

1 If the rate apecified is less than the pay of any warrant officer grade satisfactorily held by the

member on active duty, use the monthly basic pay of that warrant officer grade.

i ' : 0 Air Force— '
Volun retirement for members of the . .
© (:) lnmgz\eral.—ln the case of a member whose set.u-ed pgp‘lls tec;r::ggetid s::g:rn
i is ti who is_entitled to retired pay comp |
ﬁogfwtgilé P{it?l?,s t.tll\gerglt:ired"pay base is determined in accordam?g wxﬂ_l the
following table. -

For a member entitled to retired pay _ The retired pay bas_e .15: _
‘ under section: ——
| 8511 o N . Monthly basic pay of member's retired
8918 grade.! _ _
8920 - . ; o
8924
l Monthly basic pay to which mgmber was
gi; ' ) ___entitled on day before he retired.
- ' Monthly basic pay of grage t.o'_which mem-
5% ber is advanced on retired list.

1 For the purposes of this subsection, determine member’s retired 'grade a8 if section 8962(b) did
not apply. . : .
' | . i be used under
basi to be used—The rate of basic pay to :
pag)grl:;}txe (.1)){ is“tll::e pI:yte applicable on the date of the member's retn'lement..
I uard. of & member who is reti any section of title
—In the case of a member who is retired under any s .
14(?),5 mbil’s retired pay is computed under section 423(a) of t.lt.le.l4 in ‘t.h'e. Ww
provided in that section. AR : . . ST
®) Cémmissioned Corps of National Oceanic and Atmosphenc.Adn:;mlfntirhatign.—f,
In the' of an officer whose retired pay is computed under section 1 othee _
and Geodetic Survey Commissioned Officers’ Act of 1948 (33 U.S.C. 8530), the retired

pay base is the : pay of the rank with which the officer retired.
© ap
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-(h) Commissioned Corps of Public Health Service.—In the case of an-officer who is.
retired under section 210(g) or.211(a) of the Publie Health Service Act (42 U.S.C. 211(g), .
212(a)), the retired- pay base is determined as follows: -~ - - L

(1) Mandatory retirement.—If the officer is retired under section 210(g) of such
Act, the retired pay base is the basic pay of the permanent grade held by the officer

- at the time of retirement. LT . : e
(2) Voluntary retirement.—If the officer i8 retired  under section 211(a) of such

"+ Act, the retired pay base is the basic pay of the highest grade held by the officer

and in which, in:the. case of a temporary promotion.to such grade, the officer has

. :performed active duty for:not less than gix months.~ . .-

(i) Special rule for former Chairmen and Vice Chairiman of the JC8, Chiefs of '
Service, and senior enlisted members.— . ... Lo e e

" (1) ‘In general.-For the purposes of subsections (b) through (e), in determining
the rate of basic pay to apply in the determination of the retired pay base of a
member who has served as Chairman or Vice Chairman of the Joint Chiefs of Staf?,

. 88 a Chief of Service, of as the senior enlisted member of an armed force, the
", highest rate of basic pay applicable to the member while serving in that position

* shall be ‘used, 'if ‘that rate is_higher than the rate otherwise authérized by this

' geetion, v Tt an e e . X A KRR

e . @) Definitions.—In this Subsection: y o
L (A) The t.erm“Chxef of. Service” means any of the following:
(D) Chief of Staff of the Army, . . . e :
(ii) Chief of Naval Operations, ::
. : (ifi) Chief of Staff of the Air Force.
- .+ (iv) Commandant of the Marine Corps. .- -
"~ 7. “(v) Commandant of the Coast Guard, , B
(B) The term “senior enlisted member” means any of the following:
i, (D) Sergeant Major of the Army. " o -
oo .. (ii) Master Chief Petty Officer, of the Navy, .
-« (iii) Chief Master Sergeant of the Air Force. .
(iv) Sergeant Major of the Marine Corps. .
. (v),.__hld.as.ter Chjef _l?etty Officer of Lhe_Ianst.Gungd_. ) ) C
(Added Pub.L. 99-348, Title L § 104(), July 1, 1988, 100 Stat. 686, and amended Pub.L. 100-180,
Div. A, ‘Title V, §.512(d}(2), Title XIII, § 1314(b)(6), Dec. 4, 1887, 101 Stat 1090, 1175; Pub.L.

100456, Div, A, Title XIL, § .1233(c), Sept. 29, 1988, 102 Stat. 2057; Pub.L. 102-190, Div. A, Title XI,
§ 1131(7), Dec. 5, 1991, 105 Stat. 1506.) - ) o

© e

: © "+ i " HISTORICAL AND STATUTORY NOTES : .
References' in Text b ", '1988 Amendment T

 Section 16 of the Coast and Geodetic Survey ** Subsec. (b). Pub.L. 100-456 substituted “sat-
Commissioned Officers’ Act of 1948, referrod to  isfactorily” for “satisfactory” in ‘the matter in
in subsec. (g), is- classified to section ‘8530 of the d column relating to bers entitled
Title 83, Navigation and Navigable Waters. - to retired pay under section 1831,

-Section. 210(g) of the Public Health Service
Act, referred to in subsec..(h), is classified to
section 211(g) of Title 42, The Public Health and
Welfare.

Se&.ion 211(a) of the Publie Health Service -
Act,’ referred to in subsec. (), is claszified to
section 212(a) of Title 42. e

Pr‘ior Provisions
A prior section 1406, Added Pub.L. 88-652,
§ 21), Oct. 14, 1966, 80 Stat. 902, relating, to
limitations on revocation of retired pay, was
as section 1888 of this dt.lo_:
191 Amendments B
.Subsec. (b). Pub.L, 102-189, in the. first. eol-

umn in the table, substituted “section 880" for
“section 564", ) .

‘Qn

1987 Amendment -

Subsec. (d). " 'Pub.L. 100-180, § 512(d)2)A),
substituted “section 6151 or 6334 of this title”
for “section 6151 of thia title™.

- Pub.L. 100-180, § "512(dX2XB), added item in
table relating to section 6334.. - .

" Subsec. (i) Pub.L. 100-180, § 1814(bX6XA),
inserted “and Vice Chairmen” following “for for-

. mer Chairmen” in subsection eatehling,

Subsec. (Y1) PubL.. . ‘100180,

~ § 1314X6XB), fnserted “or Vice Chairman”
' following “served as Chatrman”, s

' Effective Date of

Aﬁendmenta
Amendment by-Pub.L. 102-190 effective Feb,

L1 see section 1132 of Pub.L. 102-190, set

a8 a note under section 521 of this title.
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Legislative History - NeSw(!:, Odp lOC::. Se;,Aa;:,NPub.L. lw—4661,>“1t’9i8

. " U.S.Code Cong. an News, p. 2508; L.

For legislative history and purpose of PubL. 102 190, 1991 U.S.Code Cong. snd Adm.News,
100-180, see 1987 U.S.Code Cong. and Adm. . p 918 . ° L

§ 1407. Retired pay base for niembeﬁ who first became members after September
7, 1980: high-36 month average . :

(a) Use of retired pay base in computing retired pay.—The retired pay or retainer
pay of any person entitled to that pay who first became a member of a uniformed service
after September 7, 1980, is computed using the retired pay base or retainer pay base
determined under this section.

(b) High-three average.—The retired pay base or retainer pay base of a person
under this section is the person’s high-three average determined under subsection (c) or

(. :
(¢) Computation of high-three average for members entitled to retired or retain-
er pay for regular service.— . )

(1) General rule.—The high-three average of a member entitled to retired or
retainer pay under any provision of law other than section 1204 or 1205 or section
1331 of this title is the amount equal to— ) .

(A) the total amount of monthly basic pay to which the member was entitled
for the 36 months (whether or not consecutive) out of all the months of active.
service of the member for which the monthly basic pay to which the membe
was entitled was the highest, divided by .

(B) 36.

(2) Special rule for short-term disability retirees.—In the case of a member
who is entitled to retired pay under section 1201 or 1202 of this title and who has
completed less than 36 months of active service, the member’s high-three average
(notwithstanding paragraph (1)) is the amount equal to— .

(A) the total amount of basic pay to which the member was entitled durin,
the period of the member’s active service, divided by N '

(B) the number of months (including any fraction thereof) of the member’s
active service. . '

(d) Computation of high-three average for members and former members enti-
tled to retired pay for nonregular service.— v

(1) Retired pay under chapter 67.—The high-three average of a member or
former member entitled to retired pay under section 1331 of this title is the amount
equal to—

(A) the total amount of monthly basie pay to which the member or former
member was entitled during the member or former member’s high-36 months

. (or to which .the member or former member would have been. entitled if the
member or former member had served on active duty during the entire period
of the member or former member’s high-36 months), divided by =~ . . .

(B) 36. ' - . . . .o R
(2) Nonregular service disability retired pay.—The high-three average of a
member entitled to retired pay under section 1204 or 1205 of this title is the amount
equal to— o
(A) the total amount of monthly basic pay to which the member was entitled
during the member’s high-36 months (or to which the member would have been
entitled if the member had served on active duty during the entire period of the
member’s high-36 months), divided by :
(B) 36.
_(3) Special rule for short-term disability retirees.—In the case of a member.
" who is entitled to retired pay.under section 1204 or 1205 of this title and who was a
member for less than 36 months before being retired under that section, the
member’s high-three average (notwithstanding paragraph (2)) is the amount equal

to— - )
(A) the total amount of * pay to which the member entitled during
the entire period the member was a der of a uniformed service before
entitled if the

being so retired (or to which the member would have
R
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. member had served on active duty durin i i
g the entire : :
_ _m?;;:e:hof_ a unbi_::nqed ‘service before being son'reuﬁfo;v%iam?f ber was &
e e number of months (i ich,
ber was & member before beirft:%l: my _ﬁ'acltion t.hemof)whx eh the mem-.

may be used for purposes of the preceding sentence.

(e) Limitation for enlisted members retiring with : .
" ¢ T8 retiring with less than 30 years’ ice—In
tr:n s?:;:g io nzﬁml;ﬁr who is retired under section 3514 or 8914 of {his titls::‘;'lc\sholi:
i e ! i ::be :ethB%serve or Fleet Marine Corps Reserve under section 6330 of
X 8 high-36 average shall be computed using only rates of basic pay

applicable to months of active duty of the member as an-enlisted member.

(Added Pub.L. 99-348, Title I, § 104(b), J '
y , July 1,1 1
Div. A, Title V1,.4 651(a), (b)2), Nov. 25, 1985, ;oﬁuﬁoxi;‘,— 1aagy " MTended PubL. 101-185,

Pi:&r'p m'i .., HISTORICAL AND STATUTORY NOTES '
rovisions T ber’s hi
It . the member’s high-36 month i

A prior section 1407, Added Pub.L. 96342 - and defined 'megm-m -2 vided by 36,

f . - hi

Rgg \:1';1;,_9 813{(].)0» Sept. 8, 1980, 94 Stat.  Subsec. (d) of this section. gh-ae montha. - See
DT S A0 L e e
1980, 94 Stat. 2877, 2908, 2925, which related to  nated (@ o (- Former mubsec. (@) redety-
etermination of retired pay base, was repealed ] ' , :
by Pub.L. 99-848, Title L § 104(b), July 1, 1986,

Subsec. (e). Pub.L. 101-189, § 651(a)(2), (3),

100 Stat. 686, redesignated former subsec. ) 'as

_ (e), and
) ...8truck out former subsec. (e), which rovid:

1889 Amendment ed special rules for short-term dxntlhadt; r:;vag_

o e e 9185, 8 8510, g, 28 ¥t (O of i scion.

d . ; ) (B)- .L. 101-189, § 651(a)(2),
Pub.L. 101- w struck out former 3 o f

son” and upe,.l,z?,'-:- s{g:%mﬂ:dted Per- rule for members ::m Qib:mri::?rgeg:l:rpiw

ber's”, respectively. “mem- ;'ee. nndf former subsec. (g), defining the te:,:

: . ears of creditabl " :

‘ddSubaec_ (¢). Pub.L. 101-189,'§ 651(a)(2), W), of this section, e“MC@ - See subsec, dx2)

. ed subsec. (c), and struck out former subses. . . )

i, s g PuTovs o i Legative Hisor -

action, : -three average was the .  For | ; ’

mount, equal o the total smount of monthly.  101-185 see. thgy. 1o e PUTPOSe of iy

asle pay to which the member was entitled for  News, p.8sg e Cong. . and

NOTES OF DECISIONS ‘

- base, for purposes of eompl;tln |
g his entitleme
under this section. 1883, 62 Comp.Gen. 1:’;'

L Computation

Erroneous payments shoul o i
computation of a service ;&r:m .

§ 1408, Payment of retl_red or mtainer w ln ;:ompli.nntl:e v'vlth court orders
(8) Definitions.—In this sectfon; - . = . - : :
(1) The term “Court” means— . e
.. [Se0.main voluma for tect of () to (CY] . .
(2) The term “court order” means' & final decres. of dveess arc. o
‘ment, or legal separation issued by a m geec:eu:t %wram t::.:on, v
fhr:perty. s:;tlement incident to such a decree (including 8 final ‘decree ':.pomprwed
terms of. a previously fssued .decree of divorcee, dissolution, annulment, or loga%

8eparation, or a court ord '
such previously issued g emd;'r;t;jﬂcid._ or é[_apmved prc  y settlement incident to

. mainvolume for | of (4) ()}
Qn
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(O i e e o 8 e o B aFe perctntige of disposabl
' ! in do
E:ﬁy'r:?in;;’;‘ a;oﬂlgzudmgm retired pay of a member to t.he spouse or
former spouse of that member. - o etk
term * ecree” means a decree from which no appeal may b
o s hich noﬁ:;lpgal ‘has Lneen ta?cen within the time allowefgo for t:xl:}?gt;n:‘i;
o pesls Wde.!' the laws applicable to such appeals, or a decree " m :er h timely
apﬁshl: been taken and such appeal has been ﬁnglly_decxde uni .
ap) . A .
icable to such appeals. ] . ) .
apzr)m'l‘h: term “disposable retired pay” m};eia;:s the total monthly retired pay
i i itled less amounts which— . -
e o 1;91::; :hat member to the United States for prewouitpverg?:n
me(:t?s a::r(:ewtimd pay and for recoupments required by law resulting
i to retired pay; o
en?l;l)ema:“d:ducted from the retired pai of s"tl;lho;n:sm:erres ?St. zf:es;gv:ig_
i i d by a court-mari 3 ] ,
' ﬁrﬁzg;xergsp:;r;magyol;??‘ oi'gei' to receive compensation ulnder UQe 6 or
.. i 38; : "... N ' ...- N . - ':l.
t-"-l((zl) in the case of a member entitled to retired pay under cgapt'.tz}x;a :ld(‘): ;‘}2:
title, are equal to the amount of retired pa)l!x;g t}:; n;)ei'l?tl;e:nu:h eeriate 4 chapte é_.
com i entage of the member’s disal | he.
(r:;nmberpuwdw:zmrgtt'::dpg: tht:gdat.e on which the member’s name was placed l:lfl;
: disability retired list); or - O
‘-hin";“;:":?dum because of an election under chapter 73 oft t}}ma u;l;m t.::‘
vide an annuity to a spouse or former spouse to whom paymen oderpunder.
. gt!")such member’s retired pay is being made pursuant to a court or ide
this section. © and (D)] o
E) and (F) redesignated an . . !
(5) ';‘(he term “member” includes a former member entitled to retged pay und_fer:
ction 1331 of this title. . .
¥ (G)onThe term “spouse or former spouse” means the husband u(:r \;\ft:, :;' afocl;nu:lr.
husband or wife, respectively, of a member who, on or before the dal
order, was married to that member. - :
() The term “retired pay” includes retainer pay. _
(b) Effective service of process.—For the purposes of this section—
Y . . if— ]
1) service of a court order is effective . .
@ (A) an appropriate agent of the Secretary _conce.med desxgna:zﬁ gt:lr bsr:cc;?:
of service of court orders under regulations prescribed pursuan lo subsection.
(i or, if no agent has been so des.ignated, th_e Secrert;ﬂry :e neer rec;aipt.i
petsox'mlly served or is served by certified or registered " :
requested; D . . .

T

[See main volume for text of (B)]

- ) : ' i i.hé court (;l;der ldenufy
rt order or other documents sgrved with b [
Lh((ecrzxeﬁ‘la):: l::on(c)ex-ned and include, if possible, the social security number of
such member; and .o : .

[See main volume for text of (D), (9)]

i f the member and
i rt to treat retired pay as property o !
8 (ﬂs::t(hl‘;nstgb;:c: c!:ut.he limitations of t.hxs section, a coux‘fI mayzsu?ggld:g:bals
r:t.iired pay payable to a member for pay penod!s't begmy i n';leg ?nﬂ:r; b;'neand’ % ; s
f the member or as propel e
gcrgop:dr;ic:cﬂglti tgme law of the jurisdiction of such court. A court mayfnot treat l'et.lredof 4
pay as property in any proceeding to divide or paruug:f any ar:;ux;; go n!fleumdr . g:sye ofa
rty of the member and the member’s spouse or fc 8P
g:;nb::ua:eﬂ;ef%r_ngm,y dissolution,” annulment, or le_gal separation (mclu(:lgg a co&r;
ordered, ratified, or approved property settlement incident to such dec.ree_?] et:f.m25 g]
merr ' and the'mémber's t e or former spouse (A) was issued b?for:iml:lne ’of the'
(B) did not treat (or reserve jurisdiction to treat) z:g’ :n;ou:ﬁe o ox:: formg.ayép
member as property of the member angnthe member’s spo

F
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. . e Q%\“.Not.’ﬁ
(2) Notwithstanding any other provision of law, this sec. 3z 3® . ¥Protection
title, or interest which can be. sold, assigned, transferreq, W <® s%ack into
(including by. inheritance) by a spouse or former spouse. --P, &éﬁoﬁ‘-’"m
concerned under subsection (d) to a.spouse or former spouse wit.. o 8 8.w.2d
retired pay as the property of a member and the member’s spouse %@"b -
may not be treated as amounts recefved as retired pay for servic. c\z‘}m‘
services. . S S, \n:{
SR " [Ses main ‘volume for tezt of (3)] o ":&;{
(4) A court may not treat the disposable retired pay of a member in L. ¥

described in paragraph (1) unless the court has jurisdiction over the member b,
of (A) his residence, other than because of military assignment, in"'the te.

. {(d) Payments b;v seé.l"étary, concerned to.'spouse_ or former :ipouse_.—(l) After,

effective service on the Secretary concerned of a court order providing for the payment \. y

of child support or alimony or, with respect to a division of property, specifically
providing for the payment of .an amount of the disposable retired pay from a'member to
the spouse, or a former spouse of the member, the Secretary shall make payments
(subject to the‘limitations of this section) from the disposable retired pay of the member
to-the spouse’or former 8pouse i’ an' amount sufficient to satisfy the amount of child
support and.alimony set forth-in the court ‘order and, with respect to a- division of
property, in the amount of disposable retired pay specifically provided for in the court
order. In the case of a member entitled to receive retired pay on the date of the
effective service of the court order, such-payments shali begin not later than 90 days
after the date of effective service. In the case of a member not entitled to receive
retired pay on the date of the effective service of the court order, such payments shall
begin not later than 90 days after'the date on which the member first becomes entitled
to receive retired pay. N ; I o

«(2). If the spouse or former. spouse to whom payments are to be made under this
section was not married to the member for & period of 10 years or. more during which
the member performed : at least: 10 years of .service creditable in determining the

member's eligibility for retired pay, payments may not-be made under this section to the

. (See main volume for teat of (9)]
(4) Payments from the disposable retired pay of a member pursuant. to this section

shall terminate in accordance with the terms of.the applicable court order, but not later
than the date of the death of the member or the date of the death of the &pouse or’

former spouse to whom' payments are being made, whichever occurs first. . =
(5) If a court order deacribed in paragraph (1) provides for a division of property

(including a division of community property) in addition to an amount of child support or
alimony or the payment of an amount of digposable retired pay as the result of the
court’s treatment of such pay.under subsection (c) as property of the member and his
spouse, the Secretary concerned shall pay (subject to the limitations of this section) from
the disposable retired pay of the member to the spouse or former gpouse of the member,
any part of the amount payable to the 8pousé or former spouse under the division of
property upon effective service of a final court order of garnishment of such amount
from such retired pay. . . : :

" (e) Limitations.—(1) The total amount of the disposable- retired vpay .of a member

payable under all court orders pursuant to subsection (c) may not exceed 50 percent of
such disposable retired pay. oL o oo . )
(2) In the event of effective service.of more than one court order which provide for
payment to & spouse and ons or more former Bpouses or to more than one former
spouse, the disposable retired pay of the member shall be uged to satisfy (subject to the
limitations of paragraph (1)) such court orders on a firat-come, first-served basis, Such
t orders shall be satisfled (subject to the limitations of paragraph (1)) of that
amount of disposable retired pay which remains after the satisfection of-all court orders
which previ 7 served. o . oL .
[0} ]
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(3XA) In the event of effective service of conflicting court orders under this section
which assert to direct that different amounts be paid during a month to the same spouse
or former spouse of the same member, the Secretary concerned shall— - ° A

“(i) pay to that spouse from the member’s disposable retired pay the least amoun
directed to be paid during that month by'any such conflicting court order, but not
more than the amount of- disposable retired, pay which remains available for
payment of such court orders based on when such court orders were effectively "
served and the limitations of paragraph (1) .and subparagraph (B) of paragraph (4);

(ii) retain an amount of disposable retired pay that is equal to the lesser of—

(D) the difference between the largest amount required by any conflicting

court order to be paid to the spouse or former spouse and the amount payable
to the spouse or former spouse under clause (i); and .

(II) the amount of disposable retired pay which remains avai_lablé for

payment of any conflicting court order based on when such court order was
effectively served and the limitations of paragraph (1) and subparagraph (B) of
paragraph (4); and ) T L Lo o

.- (i) pay to that member the amount which is equal to the amount of that.

. member’s disposable retired pay (less any amount paid during such month pursuant:

. to legal process served under section 459 of the Social Security Act (42.U.8.C. 659),
+ and any amount paid during such month pursuant to court orders effectively served

under this section, other than such conflicting court orders), minus— o
- (D) the amount of disposable retired pay paid under clause-(i); and .-
(ID the amount of disposable retu'ed pay retained unde; c}éuse (ii).
[See main volume for text of (B)] _

(4XA) In the event of effective service of a court order under this section and the
service of legal process pursuant to section 459 of the Social Security Act (42 U.S.C.
659), both of which provide for payments during a month from the same member,
satisfaction of such court orders-and legal process from the retired pay of thé member
shall be on a first-come, first-serve basis. Such court orders and legal process shall be
satisfied out of moneys which are subject to such orders and legal process and which -
remain available in accordance with the limitations of paragraph (1) and subparagraph-
(B) of this paragraph during such monith after the satisfaction of all court orders or legal
process which ‘have been previously served. - - Co o '

(B) Notwithstanding any other provision of law, the total amount of the idisposa'ble:

retired pay of a member payable by the Secretary concerned under all court orders
pursuant to this section and all legal processes pursuant to section 459 of the Social
Security Act (42 U.S.C. 659) with respect to a member may not exceed 65 percent of the
amount of the retired pay payable to such member that is considered under section 462
of the Social Security Act (42 U.S.C. 662) to be remuneration for employment that is-
payable by the United States. ' ‘ o T

(5) A court order which itself or because of previously served court ordeérs provides
for the payment of an amount which exceeds the amount of disposable retired pay
available for payment because of the limit set forth'in paragraphi (1), or which, because
of previously served court orders or legal process previously served under section 459 of
the Social Security Act (42 U.S.C. 659), provides for payment of an amouint that exceeds
the maximum amount permitted under paragraph (1) or subparagraph (B) of paragraph
(4), shall not be considered to be irregular on its face solely for that reason. However,
such order shall be considered to be fully satisfied for purposes of this section by the
payment to the spouse or former spouse of the maximum amount of disposable retired
pay permitted under paragraph (1) and subparagraph (B) of paragraph (4).

(6)" Nothing in this section shall 'be construed to relieve a member of liability for the
payment of alimony, child support, or other payments required by a court order on the
grounds that payments made out of disposable retired:pay under this section have been
made in the maximum amount permitted under paragraph (1) or subparagraph (B) of
paragraph (4). - Any such unsatisfied obligation of a member may be enforced by any
means available under law other than the means provided under this section in.any case
in which the maximum amount permitted under paragraph (1) has paid and under
section 459 of the Social Security Act (42 U.S.C. 659) in any in which the maximu
amount permitted under subparagraph (B) of paragraph (4) been paid. -+ -
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« () Immunity of officers and emplo ees of

and any officer or employee of the Iﬁnit:d St;:;uaiI ls“ht:l‘l‘l r?:: L P

payment made from retired pay to any member, spouse, or for -g“é

couat order'that fs régular on its face if such payment 1s made o ﬁ}'w-zd

aet(:z _)or;:nd f‘l:_he‘ mggl_gtlo_g; preseribed pursuant to subsection (i). ’Q\gé -

officer or employee of the United States w. reg

i;::ssuant to subsection (1), has the duty to respond to mm;ggn:g:m w:

bec::s:n);' law to any disglplin_ary action orcivil or criminal liability or “\@“

e ix?e::t l}ny d_iscloat_xre»of information made by him in earrying out ax:y : o
(directly ‘or indiréctly pertain to answering such interrogatories, = - !

. (8) Notice to member of service of court : ' ,
. d ) A .order on secretary co —_
Eiem’tigh‘:g:cm? ngﬁee ofa COutr]: ox‘;der under this section shall, ';:e;':: asA'

v er thah 30 days after the date on which effective service i d
writlen notice of such court order (together wi oy o eae, &
gﬁfected by_ t_he court °r.d,e?.' at his lastgeh:;n W:it.;l dieceg?y of such olrder) "_° the r.nemb\\‘

) Benefits for dependents who dre victims of abuss mbers losii
- f en ! 3 victims' of abuse by members losing ri 0
:;;;egdpg;(l)lzrg% hr.}g)(c:x;e :f a u.!x.nteml.)erm or {\gnpex_- member of t.he"‘a:rm'e:l.l g‘rtc::
in par h (2)(A), & court order provides (in the mann i

division of property) for the payment of an ] bl appuredcable ot
that member or former member (as oemﬂedm%um.mm‘the s o ratired pay of
or former spouse of that member or {onner"l::e b 0 el spouse

r : mber, the Secretary concerned, be.

ning upon effective service of such court ord ) ance ot
this subsection to'such spouse or forlrlnel? 'sbiﬁs:}.lm- pay that wmount in accordance with

(2) -A spouse or former spouse of a membér or former member of the armed lt'orces is

eligib]e( X; r;cei\;'e ptla));merit under this subsection if—
) e member i e ¢
e, has ¢ llity to re red pay te a result of misconduct
E“‘;'fﬁ‘;;&%ﬁl;fgﬁiﬁ%%é; of Detense or fo the Gonst e 2
- (B) the Is_l;ouse or 'i'oi,';“?r' sbéix},e:—"‘!:' by the S_e_c_rgtary.of “'_““‘p‘-’“‘ﬁ”" and
mmber 3 th e of Gt i 18 e or fomr
e s e s e e 9.8 ependen chid of the e o

member for the purposes of this subsection, °

= (4) Upon the request of a court or an eligibl 6 & formei ab .
: € I e spouse ar form ber-
former membet:.of the armed forces referred to in. paragraph (;)r(xg?:?ceo:i:c:?:: withoz

(A) if the member or former members eligibility for oy bad zot b
tex(-r;mated a8 deseribed in paragraph (2)?A); fnbg“y _flor retired py had not been
) if, in the case of a member or-former member nof : .
. T not in-
ti{)nmediately before t.hat'- termination of eligibility for reumdr;‘:;ptﬁg r':mpz{'
rmer member had retired on the effective date of that tenninat'ion of eligibility

(5) A court order under this subsection
may 'provide that wh
increased under section 1401a of this title (or any other pmvhio:?:fv el:wl;mu:du’;:agu;

.payable undar the.court order to the spouse or-former spouse of a member or former

member described fn paragraph (2XA) shall be in \
creased at .th
percent by which the retired pay of the member or former memger“::uldumh:vgy the
phy . formerm recetving retired pay. .
) Notwithstanding any other provision of law, 8 member or former m

1 ' forces referred to in paragraph (2)(A) shall no ownership i it

y in, or
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claim against, any amount payable under'i.his section to a spouse or former spouse of the

member or former member. -

~ (T(A) If a former spouse receiving payments under this subsection with respect to a
member or former member referred.to in paragraph (2)(A) marries again after such
payments begin, the eligibility of the former spouse to receive further payments under
this subsection shall terminate on the date of such marriage. © ~ - )

(B) A person’s eligibility to receive payments under this subsection that is terminated
under subparagraph (A) by reason of remarriage shall be resumed .in the event of the
termination of that marriage by the death of that person's spouse or by annulment or
divorce. The resumption of payments shall begin as of the first day of the month in
which that marriage is so terminated. The monthly amount of the payments shall be
the amount that would have been paid if the continuity of the payments had not been
interrupted by the marriage. ' : .

(8) Payments in accordance with this subsection shall be made out of funds in the
Department of Defense Military Retirement Fund established by section 1461 of this
title or, in the case of the Coast Guard, out of funds appropriated to the Department of
Transportation for'payment of retired pay for the Coast Guard. - o

. (8)(A) A spouse or former spouse of a member..or former member. of the armed
forces referred to paragraph (2)(A), while receiving payments in accordance with this
subsection, shall be entitled to receive medical and dental care, to use commissary and
exchange stores, and: to receive any other benefit that a spouse or a former spouse of a
retired member of the armed forces is entitled to receive on the basis of being a spouse
or former spouse, as the case may be, of a retired member of the armed forces in the
same manner as if the member or former member referred to in paragraph (2)(A) was
entitled to retired pay. ’ o :

_(B) A dependent child of a member or former member referred to in-paragraph -
(2)(A) who was a member of the household of the member or former member at the time
of the misconduct described in paragraph (2)(A) shall be entitled to receive medical and
dental care, to use commissary and exchange stores, and to have other benefits provided

to dependents of retired members of the armed forces in the same manner as if the
member or former member referred to in paragraph (2)(A) was entitled to retired pay.

(C) If a spouse or former spouse or a dependent child eligible or entitled to receive a
particular benefit under this paragraph is eligible or entitled to receive that benefit
under another provision of law, the eligibility or entitlement of that spouse or former
spouse or dependent child to such benefit shall be determined under such other
provisions of law instead of this paragraph. T : ' _

(10)(A) For purposes of this subsection, in the case of a member of the armed forces
who has been sentenced by a court-martial to receive a punishment that will terminate
the eligibility of that member to receive retired pay if executed, the eligibility of that
member to receive retired pay may, as determined by the Secretary concerned, be
considered terminated effective upon the approval of that sentence by the person acting
under section 860(c) of this title (article 60(c). of the Uniform Code.of Military Justice).

(B) If each form of the punishment that would result in the termination of eligibility . |

to receive retired pay is later remitted, set aside, or mitigated to a punishment that does
‘not result in the termination of that eligibility, a payment of benefits to the eligible
recipient under this subsection that is based on the punishment so vacated, set aside, or
mitigated shall cease. “The cessation of payments shall be effective as of the first day of
the first month following the month in which the Secretary concerned notifies the
recipient of such benefits in writing that payment of the benefits will cease. The
recipient may not be required to repay the benefits received before that effective date
(except to the extent necessary to recoup any amount that was erroneous when paid).

(11) In this subsection, the term “dependent child”, with respect to a member or
former member of the armed forces referred to in paragraph (2)(A),” means an
unmarried legitimate child, including an adopted child or a stepchild of the member of
former member, who—__ _ T L. o o

"' '(A) is under 18 years of age; e T : :

(B) is incapable of -support because of a mental or physical incapacity that
€ :d before becoming 18 8 of age and is dependent on the member or
ber for one-half of the child's support; or. -~ = T ST
Y]
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(C) if enrolled in & full-time course of stud:
) _ y in an instituti
lx;c;lt‘:iognjo:zied by the Secretary of Defense for the purposes %r?&;fﬁigm%“ﬁ
-under 23 years of age and is dependent on the member or former member foxP o;rer

one-half of t.he.l child's support. -

(¢} Rexulationn.‘—"lhé'SeaétaH@'a concerned shall prescrli:g unlform -!l'egul.at!ons .!o.r

the administration of this section.

b(.:_u;e#&g ‘r;lup.’x.ﬁ-@ Titla VI, § 648(a)(d), Oct. 19, 1084, 98 Stat. 2647, 2548; PubL. 99-661
Btat. 278, Fuby, o A(®); Nov. 14, 1985, 100 Stat. 8887; Pub.L. 10026, § 5(8), Aor. 25, 1oy, L)
T Yoo0-26, § TOX1), Apr. 21, 1081, 101 Stat. 282; Pub.L. 101-189, Diy. 4, Tt 1

§ 658(a)5), Title XVI, § 1822(e)(6), Nov. 29, 1989,

References in Text . .
Section 3402() of the Internal Revenus Code
32593)8, nr:;me;‘ to in subsec. (lX4XD?i?dnd-
d to_ 0 i i
i G S0 o i i e
' Section 462 ‘of the Soclal Security ‘Act, re-
ferred to in-subsec. (e)}4XB) is necﬁoﬁée;’fm
Aug. 14, 1985, ¢. 531, Title IV, as added 23,
1877, Pub.L. 85-80, Title V, § 501(d), 91 Stat.
169 and is classified to section 662 of Title 42,
The Public Health and Welfare, -~

Codification .

Section 3(3) of Pub.L. 100-26 mad tochn|
amendment to the directory lnnguage:of secﬁ:l
644(a) of Pub.L. 93-661 by substituting “title 10,
United States Code,” for “such title”, which
amendment required no change in text’ Such
{mendmept by section $ of Pub.L. 100-28 effec-
tve as if included in Pub.L. 93661 when enact-
ed on Nov. 14, 1986, see section 12(a) of Pub.L.
:g:—ﬁ% set out as & note under section 774 of

e. ’

1982 Amendments o
Subsec. (). PubL. 102484, Title VI
§ 653(aX2), added subsec. (h), Foy y
0 redopnar ¢. (h). Former subsee.
Subsec. (). ' PubL. 102484, Tiu
_(90653(3)(1); redesignated former subsec. a(h)vals'

1991 Amendmenh ) .o
Heading. Pub.L. 102-190 { “or re
‘er” following “retired”. - nrerted o nwn
1990 Amendment - . o )
Subsec. (a). Pub.L. 101-610, § 555(gX1), sab
stituted “(a) Definitions.—" for “(a)”. XD sub-
Subsec. * (a)4XA). PublL. 101-510,
§ 855(bX1), inserted provisions specifying the
payments owed by a member to the U.S. as
those payments owed for previous overpaymentas
of retired pay and for recoupments required by
Pw resulting from entitlement to retired pay.
. Subsec. (a}4XB). PubL. - 101-510
§ S65(bX2), substituted provisions identifying
smounts deducted from the retired pay of a

3 required In order to
ceive campensation under Title 5 or Title stg. 11’:
provisions ing amounts deducted

Qr

108 Stat. 1462, 1605; Pub.L. 101-510, Div. A, Title

HISTORICAL AND STATUTORY NOTES

the retired or retainer pay of N member, incl
’ d-
ing fines and forfeitures ordered by eouru-mzn-
::li;elgeg,en:d emgoyment taxes, and amounts
order to recelv
Title 5 or Title 88. ¢ Sompensation mdw

Subsec.  (84XC). PubL. 101
§ 566(b)X3), struck out former subpar. (C)?t\r-lfilc%
ﬁegf:oﬂxt:n properly withheld for Feder-
00| X
(B racir- local (C)fm‘ taxes. Former s’u.bpar.
Subsec.  (MA@ND). PubL. 10
§ B65(b)8), struck out former subparo.l-f[l)?
mzcz)xd:%qaedmmounu withheld under section
o .. Former i
M e 26. Fo - subpar. (F) redesig-
Subsec. (a)4XE), (F). Pub.L. 101-610
§ 555(b)4), redesignated former subpars. (E)
and (F) aa (C) and (D), respectively, -
_Pub.L. 101-610, § 566(f)2), substituted “re
tired pay” for “retired or retainer pay” whe:x
WO, (. By o, o o i wub
8)2XC), (4),.(B), (e)(1), 4), (A)1)~5), (e)X1
8’((,‘;‘)(') @), aD, Gixn, (I, (4)(A%))' e
Subsec. (a{7). Pub.L. l
e ey P 1 101-510, § B66(fX1),
Subsee. (b). Pub.L. 101-510 565(g
substituted “(b) Effective service ;:f :meeu)(—zz"
for “(b)”. - : N R
Subsec. (c). Pub.L. 101610, § 556(g
stituted “(¢) Authority for ecourt to mi(m
pay as f i ise.—"
for “(c)gmper_ty ° tbe member and Fpovse=
. Subséc. (eX1). Pub.L.101-510, § 665(a), add-
ed provisions relating to a prohibition on l'eoun
t.r_uﬂng retired pay as Property .in any
proceeding to divide or partition any amount of
retired pay if a final decree of divoree, ete. was
ratified and issued before June 15, 1981, and did
not treat’ any amount of retired pay of the
member as retired pay of both the member and
t.h; member’s spouse or former spouse.
ubsec. (cX2). Pub.L. 101-510, § in-
serted provisions relating to pay:heng:“bcy)' the
Secretary concerned under subsec. @ to a
$pouse or former spouse with respect to a divi-.
sion of retired pay under this section not being
uuudulmounumedvedisndndpayfor
service in the uniformed services,

Subsec. (d). Pub.L, 101-510, & B58(gX4),

‘substituted “(d) Pa; by Secretary con.

to or former —" for “(d)".
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Subsec. (e). PubL. 101-510, § 656(gX6),
order and, with respect to a divisioh of property,
" in the amount of disposabla retired or retainer

gubstituted “(e) Limitations.—" for “(e)".

Subsec. (e)(1). Pub.L. 101-610, § 5565(dX1),
substituted “payable under all court orders pur-

suant to subsaction (¢)” for “payable under sub- .

section (d)”.

Subsec. (e}4)(B). Pub.L. 101-510,
§ 555(d)(2), substituted “the amount of the re-
tired pay payable to such member that is consid-
ered under section 462 of the Social Security Act

(42 U.S.C. 662) to be remuneration for employ-

ment that is payable by the United States” for
“the disposable retired or retalner pay paynble
to such member”.

Subsec. (f). Pub.L. 101-510, § 556(gX6), sub—
stituted “(f) Immunity of officers and employees
of United States.—" for “(f)".

Subsec. (g). PubL. 101-610, § BS5@XT),
substituted “(g) Notice to member of service of
court order on Secretary coneerned.—-" for
“g)".

Subsec. (h). Pub.L. 101-510, § 565(g)(8),
gubstituted “(h) Regulations.—" for “(h)".

1989 Amendment

" Subsec. (a). Pub.L. 101-188, § 1622(eX6), in-
serted “The term” after the paragraph designa-
tion in each of pars. (1) to (6), and revising the
first word in the term defined in quotes so that
the initial letter of that word is lower case.

Subsec. (a}4XD). Pub.L. 101-189,
§ 653(a)(6XA), struck out “(26 U.S.C. 34023i))".
Subsec. " (a¥s). PubL." . 101-189,

§ 653(a}5XB), inserted “entitled to retired pay
under section 1331 of this title” after “a former
member' '
1987 Amend.ment

Subsec. (a)(4XD), Pub.L. 100-26, 5 TthX1),

substituted “Internal Revenue Code of 1986” for

“Internal Revenue Code of 1954".

1986 Amendment
Subsec. (a}4). PubL. 99-661, § 644(aXl),
struck out “(other than the retired pay of a
member retired for disability under chapter. 61
of thia title)” preceding “less ta”.
.-Subsec. (a)dXE). Pub L. 99—661 § 644(a)(2),
ndded subpar. (E). Former subpar. (E), which
read “are deducted as Government life insur-
ance premiums (not including amounts deducted
for supplemental coverage); or” was struck ou(.

11934 Amendment B : .

' Subsee. (a)2XC). Pub.L." 98-5625, § 643(:),
added “in the case of a division of pmperty
before “specifically provides for”.

Subsec. (B)AXC). Pub.L. 98-825, § 643(1)),
added , if possible,” after “include”.

Subsee. (dX1). Pub.L. 88-525, .§ 643(cX1),
substituted “providing for the payment of child
_support or alimony or, with respect to a division
of property, specifically providing for the pay-
ment of an amount of the disposable retired or
retainer pay from a member to the spouse or &
former spouse of the member”, for “with respect
to the p of 8 portion of the retired or
‘retainer pay of a ir to the ora
former spouse of the member” and substituted
“in an sufficient to satisfy the amount of

. Stat. [which

ne
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child support and ahmony set forth in the court

pay specifically provided for in the court order.”
for “specifically provided for in the court order.”
in the first senwnce

Subsec. (dX6). PubL. 98-525,"§ 648(0)(2).

- substituted “child support or alimony-or the

payment of an amount of disposable retired or
retainer pay as the result of the court'’s treat-
ment of such pay under subsection (c) as proper-
ty of the member and his spouse, the Secretary
concerned shall pay (subject to the limitations of
this section) from the disposable retired or re-
tainer pay of the member to the spouse or
former spouse of the member, any part” for
“digposable retired or retainer pay, the Secre-
tary concerned shall, subject to the limitations of
this section, pay to the spouse or former spouse
of the member, from: the disposable retired. or
retainer pay of the member, any part”. '
Subsec. ‘(eX2). PubL. 98-625, § 643:d)(1),
substituted “, the disposable retired or’retainer

pay of ‘the member” for “from the disposable -

retired or retainer pay of a member, such pay"
before “shall be used to satisfy”. -

 Subsec. . (e)}3)A). PubL. - 98-528,
§ 643(d)(2)(A), struck out “from the disposable
retired or retainer pay” before “of Lhe same
member”.

Subsec.  (e)3)(A)G). Pub.L. 98-625,
§ 643(d)(2)(B), substituted “from the member’s
disposable retired or retainer pay the least
amount” for “the least amount of disposable
retired or reuuner pay” before “dlrected to be
paid”.

Subsec. (e)(S)(A)(ﬂ)(I). ‘Pub. L 93-626
§ 643(d)(2)(C), struck out “of retired or retainer
pay” before “required by any conflicting”.

Subsec. (eX4)(A). Pub.L. ~ 98-525,
§ 643(d)(3)(A), struck out “the retired or retain-
er pay of” before “the same member”. ]

Pub.L. 98-525, § 643(d), substituted “satisfac-
tion of such court orders and legal process from
the retired or retainer pay of the members shall
be” for “such court orders and legal process
ghall be satisfied” before “on a first-come”.

Subsec. (eX6). Pub.L. 98-625, § 643(d)(d4)XA),
struck out “of disposable retired:or retainer
pay” in two places in the first sentence.

Pub.L. 98-525, § 643(dX4XB), -substituted
“disposable retired or retainer pay” for “such
pay” before “available for payment” in the first
sentence.

Effective Date of 1993 Amendments

Section 6565(¢c) of Pub.L. 103-160 provided
that: “The amendments made by this section
[enacting subsec. (hX(10) of this section, amend-
ing subsecs. (hX2XA) and (8) of this section and
redesignating former subsec. (hX10) of this sec-
tion as (11)) shall take effect as of October 23,

- 1992, and shall apply as if the provisions of the

‘paragraph (10) of section 1408(h) of title 10,

United States Code, added by such’ subsection

[probably means section 665(a¥2) of Pub.L.
. which enacted . (hX10) of this

section] included in the amendment

by section 653(a)2) cf Public Law 102- (108

effectiva Oct. 28, "
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Effective Date of 1090 Amendment

Bection 555(e) of Pub.L. 101-510, as amended

Pub.L. 102-190, Div. A, Title X, § 1062(aX1),
Dec. 5, 1891, 106 Stat. 1475, provided that: -
* *(1) The amendment made by-subsection (a)
[amending subsec. (cX1) of this section] shall
spply with-respect to judgments issued before,
on, or after the date of the enactment of this Act
[Nov. 5, 1990]. In the case of a judgment issued
before the date of the enactment of this Act
[Nov. 6, 1990}, such amendment shall not relieve
any obligation, otherwise vallid, to make a pay-
ment that {8 due to be made before the end of
the two-year period beginning on the date of the
enactment of this Act {Nov. &, 19801 .

“(2) The amendments made by subsections
(), (¢), and (d) {amending subsecs. (a), (c), and
(e) of this section) apply with only respect to
divorces, dissolutions of marriage, annulments,
and legal separations that become effective after
the end of the 90-day peried beginning on the
dnln of the enactment of this Act (Nov 5, 1990] -

Effective Date of 1886 Amendment

Section 644(b) of Pub.L. 98-661 provided that:
“The amendments made by subsection. (a)
[amending subsec. (a}4), prec.. subpar. (A) and
(aX4XE) of this section] shall apply with reapect
to court orders issued after the date of the
enactment of this Act [Nov. 14, 19861 -

Effective Date of 1984 Amendment

Section 643(e) of Pub.L. 98-525 provided that:
“The amendments made by this section {amend-
ing subsecs. (a), (b), (d) and (e) of this section]
shall apply with respect to court orders for
which effective service (as described in cection
1408(bX1) of title 10, United States Code, as
amended by subsection (b) of this section {sub-
sec. (bX1) of this section)) is made on or after
the date of enactment of this Act [Oct. 19,
1884).”

Effective Date: Transition Provisions'
Section 1006 of Pub.L. 97-252, as amended by

Pub. L. 98-84, Title IX, § 941(cX4), Sept. 24,

1988, 97 SlaL 654, Pub.L. 88-525, Title VI,

zhnNS(b). Oct. 19, 1984 98 Stat. 2549, pmvidod
t

[Sammwlumfortmqf(ww(c)]

“(d) The amendmenu made by section 1004
of this title {enacting sections 1072(2XF) and
1088(cX3) and amending section 1076(b) of this
title] and the provisions of section 1005 of this
title [set out as a note under section 1408 of this
title] shall apply in the case of any former
spouse of & member or former member of the
uniformed services whether the final decree of
divorce, dissolution, or annulment of the mar-
riage of the former spouse and such member or
former member is dated before, on, or after
Febnury 1, 1888,

© “e) Foru»epnrposeaoft.hhucﬂm— .
[Summnwlmfwtdqf(l)md(l)) :

" “(3) the term ‘uniformed services’ has the
as provided In section 1072 of

;. ttle 10, United Suta 'Code [leeﬁon 1072 of

"this tidel” "
97
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Savings Provisions

Reference to law replaced by Pub.L. 100-870
to refer to corresponding provision enacted by
such public law; regulation, rule, or order in
effect under law 30 replaced to continue in effect
under provision enacted until repealed, amend- -
ed, or superseded; and action taken or offense
committed under law replaced treated as taken
or committed under provision enacted, see sec-
tion 4 of Pub.L. 100-870, set out as a note under
section 101 of this title.

Accrual of Payments

Section 653(c) of Pub.L. 102-484 provided
that: “No payments under subsection (h) of
section 1408 of title 10, United States Code (as
added by subsaection (a) {subsec. (h) of this sec-
tion]), shall accrue for periods before the date of
the enactment of this Act [Oct. 23, 1992).”

Btudy Conceining Benefits for Dependents
‘Who are Victims of Abuse

th;S:cﬂon 858(&) of PubL. 102484 provided

“(1) The Secretary of Defense shall eonduct 8
study in order to estimate— -
© *“(A) the number of persons who will be-
come eligible to receive payments under sub-
section (h) of section 1408 of title 10, United
States Code (as added by subsection (a) [sub-
sec. (h) of this section]), during each of fiscal
years 1998 through 2000; and

“(B) for each of fiacal years 1993 through
2000, the number of members of the Armed
Forces who, after having completed at least
one, and less than 20, years of service in that
fiscal year, will be approved in that fiscal year
for separation from the Armed Forces s a
result of having abused a spouse or dependent
child.

“(2) The study .shall include a thorough anai-
yais of—

“(A) the effects, if any, of appeals and re-
quests for clemency in the csse of court-
martial convictions on the entitlement to pay-
ments in accordance with subsection (h) of .
section 1408 of title 10, United States Code (as
added by subsection (a) [suboee. (h) of thia
section]);

“(B) the soclo-economic effects on the de—
pendents of members of the Armed Forces
described in subsection (hX(2) of such section
[subsec. (h)(2) of this section] that result from
terminations of the eligibility of such members
to receive retired or retainer pay; and

‘C) the effects of separations of euch
members from the Armed Forces on the mis-
glon readiness of the units of assignment of
such members when separated and on the
Armed Forces in general.

*(3) Not later than one year after !.he data of
gioea:nacunde‘n.:l of this Act {Oct. 28, 1992], the
tary submit to Congress a rt on

the ruulu of the study.” - e

Commhurylnd!ulnna Prlvﬂqu
Section 1005 of Pub.L. 97-252 which provided

that £ yo!Defempmu-lbenzuhdom

to provide unremarried

spouse
sary and post & privileges to the
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extent and on the ) as the surviving
spouse of retired member of the uniformed ser-
vices, was repealed by Pub.L. 100-870, § 1(eX6),
July 19, 1988, 102 Stat., 841. Lt

Legislative History - .-« - . ..
" For legislative history and purpose_of Pub,L:
9-625, see 1984 US.Code Cong. and Adm.

o ‘WEST'S FEDERAL

Extension of pension benefits for ‘spouses of
military personnel, see § 16897B. Lo

PRACTICE MANUAL

ARMED FORCES

News, p. 4174. See, also, Pub.L. 99-661, 1986
US.Code Cong. and ' Adm. - News, p.. 6418;
Pub.L. 101-189, 1989 U.S.Code Cong. and Adm,
News; p. 888; Pub.L.. 101-510, 1990 U.S.Code
Cong. and Adm.News, p:-2831; Pub.L. 102-160,
1991 U.8.Code Cong. and: Adm.News, pe 918;
PubiL. 102484, 1992 U.S. Code Cong. and ‘Adm.
News,.p. 1686 . -~ ... ..

(R Gy

CODE OF FEDERAL REGULATIONS

Former spouse payments from retired pay,
see 32°CFR 63.1 et seq. :

LAW REVIEW COMMENTARIES

Applying Louisiana's community property
principles to pensions. Dian Tocley Arrue-
barrens, 33 Loyola (La.) L.Rev. 241 (1987). .

Determining benefits for former spouses of
military personnel. Edwin C. Schilling, II1,-10
Colo.Law. 1073 (1990). - . -

Doctrine of preemption as it applies to ERISA
and community property gettlements. J. Lee
Baldwin, 54- Tex.B.J. 18 (1991) o :

Former apouné payments from retlred pay of
uniformed service members. Benjamin' A. Sims,
21 ArizBar J. 25 (June/July 1886). . .

" Partitioning - military retirement:' benefits:
Mapping the post-McCarty jungle. Justice
Robert M. Campbell and M.R. Yogi McKeivey,
49 Tex.BJ. 970 (1986). e

Armed Services ¢=13.5(1),
C.J.S. Armed Services § 114.

Barred proceedings 16
Community property 13
Constitutionality % -
Court order 7 .
tory judgment - 17

Declara
" Disability benefits 9

Discretion of court . 14
Disposable benefits 15 . R
Division of retired pay between spouses 4
Entitlement and eligibility 11 - .
Garnishments 20 C
Jurisdiction of federal court 5a
Jurisdiction of state court 5
Law governing % - )
Periodie payment method 19
Purpose 1b :
Reopening decision 6
ve effect of section &
Ripeness doctrine 1a -
Service of process 18
Sufficiency of evidence 12
Ten year requirement 10
Treatment of pension as marital property 8
‘hutmemolrd.iredmuhnome 3 -

L Retroactive effect of section

Court which entered divoree s, after Su-
1 Court's McCarty decision, holding that

- Qualified domestic relations or.ders': A statu-
tory analysis. Howard A. Massler, 19 Seton
Hall L.Rev. 224 (1989). - S
Representing the military spouse. Meredith
J. Cohen, 61 Fla.B.J. 117 (June 1987).-- >
. The trust -in marital lgw:- Divisibility of a
beneficiary ‘spouse’s interest on divorce. 64
Texas L.Rev. 1301 (1986)._', | _
Uniformed Services Forther Spouses’ Protec-

tion Act: A partial return of power. Michael E. _

Raabe (1983)11 West.St.U.L.Rev. 71,

- The Uniformed Services Former. Spouses’
Protection Act of 1982: ‘ Problems resulting from
its application. (1885) 20 USFLR 8. . -

Uniform Services Former Spouses Protection
Act. Stephanie K. Cardos, Mary V. Perry and
Timothy S. Sinnott, 38 Fed.Bar News 83 (1986).

LIBRARY REFERENCES S S

NOTES OF DECISIONS

military retirement benefits could not be distrib-
uted a8’ community or marital property in state
court divorce proceedings, and before Uniform
Services Former Spouses’ Protection Act, which
overruled that decision, had no authority to di-
vide military retirement benefits between hus-
band and wife, absent fraud, mistake, irregulari-
ty, or clerical error Justitying reopening divorce
decree. Andresen v. Andresen, 1989, 564 A2d
399,317 Md. 380.: Co N
. Former wife was entliled to relief from di-
vorce judgment which did not addresa equitable
distribution’ of former husband's military pen-
sion, where judgment was entered subsequent to
United States Supreme Court ruling that such
pensions were not includable in marital estate
“for purposes of equitable ‘distribution and prior
to legislative enactment of this section which, by
its terms, was retroactive to date of the Su-

-preme Court decision and provided for inclusion

of military pensions in marita] estates. ‘Casti-
glioni v. Castiglioni, 1984, 471 A2d 809, 192
N.J.Super. 594, : Y

In enscting this section, Congress intended to
obliterate the advrerse effect of Mcclul;tyy upon a
divorced spousa o military personne making
It retroactive to the date of that decision. -Smith
v. Smith, DeL.Fam.Ct. | 458 A2d 711.
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Federal Uniformed Services Former Spouses’
Protection Act, which permits applieation of
state divoree laws to military retired pay, did
not prohibit dissolution court’s division of dis-
ability retired pay and, in any event, ‘even if it
did the Act could not be applied retroactivaly to
&n almost ten-year old dissolution decree, which
awarded wife one half of husband’s ‘military
retirement benefits, 50'as to preclude wife from
recovering one half of husband's military disabi}-
ity retirement benefits; final dissolution Judg-
ment vesting wife’s community property interest
in husband’s military retired pay was a property
interest that could not be denied without due
Process; disagreeing with In re Marriage of
Costo, 156 Cal.App.2d 781, 208 Cal.Rptr, 85. In
re Marriage of Stier, 1986, 223 Cal.Rptr. 599,
178 C.A3d 42, .

For purpose of West's Ann.CalCiv.Code
§ 5124, governing modification of community
Property settlements to include division of mili-
tary retirement benefits, term “fnal” as applied
to judgments or deq'eea means final in sense of
being free from further direct attack, regardless
of any reservation of Jurisdiction- on ‘pension
iasue, and, thus, ‘statute permits modification of
Judgments and decrees where; parties could not
have sooght retroactive application of ecurative
provisions of Uniformed Services Former Spous-
e’ Protaction Act, 10 US.CA #§ 1408,
1408(cX1), because fedaral legislation was not
operative before time for direct attack had
elapsed. Inre Marriage of Van Dyke, 1985, 218
CalRptr. 11, 172 C.A.3d 45

This section, which allows state courts to treat
disposable ‘retired or retainer pay of retired
member as community Property, wes retroactive

-to date of United States Supreme Court decision

in MeCarty, June 26, 1881, and was applicable to
case not final on effective date of this section,
Feb. 1, 1983; prior California decisions relative
to treatment of military pensions as community
Property were controlling on all cases not yet
final, whether they were filed before, on, or after
June 26, 1981. In re Marriage of Hopkins, 1988,
191 CalRptr. 70, 142 C.A 84 350. CE

Amendments to Federal Uniform Services
Former Spouses’ Protection Act (FUSFSPA)
under which state court could not recpen
Pre-1982 dissolution Judgment in order to divide
omitted military retirement benefits on or after
effective date of amendments limited preamend-
ment payment orders for future benefits to two-
year period beginning on date of enactment of
amendments.’ ‘In re of Curtis, 1982, 9
CalRptr2d 145, 7 Cal.App.4th L o

Uniformed Services ‘Former Spouses’ Protec-
ton Act Pprovision allowing retirement pay of
urvicepeuonneltobemteduamﬂul
asset [10 US.CA. § 1408(cX1)] is retroactive to
June 26, 1981, the date of the United States
Supreme Court’s McCanty decigion precluding
state courts from swarding nonmilitary spouses
a portion of military spouse’s government pen-
gion. Keen v. Keen, 1885, 878 N.W.2d 612, 145
Mich.App. 824.

Uniform Services Formar Spouses Protection
Act, could be retroactively applied, so ag to
Fequire husband to- pay military pro-

to wife retroactively to date of Supreme
Court decision that Act reversed rather than

10 § 1408
Note %

date on which award was reinstated. Thorpe v.
“Thorpe, 1885, 867 N.W.2d 238, 128 Wis.2d 424,

Former wife was not entitled to collect ahare
of former husband’s military retirement benefits
pursuant to effective 'date provision of amend-
ment to Uniform Services of Former Spouses
Protection Act (USFSPA), providing that enact-
ment would not reliéve valid obligation to make
payment due to -be made bafore expiration of
two-yeupeﬂod.umaleounhndnotmnted
wife's motion for division of benefits and, eonse-
quently, did not place husband under obligation
to pay share of benefita. Johnson (Minnfe L.) v,
Johnson (Leroy Benjamin), Alasgka 1982, 824
P.2d 1881,

Retroactive application of Uniform Services
Former Spouses Protegtion Act [10 US.CA
§ 1408), permitting division of military retire-
ment payments in final dissolution decrees, to
dissolution decrees that were final and not' ap-
pealed during 20-month interim period between
Jjudidal decision prohibiting distribution of mili-
tary retirement paymenta ag part of community

property.. Flannagan v. Flannagan, 1885, 709
P2d 1247, 42 Wash.App. 214, review denfed 105
Wash.2d 1005,

Application of statute [10 US.CA § 1408
allowing division of military retired Pay .upon
dissolution of marriage to eese in which decres
was flled prior to enactment of the statute but
which was ‘on appeal when the statute was en-
acted did not-deprive husband, the former ser-
vice member, of Property without due process.
In re Marriage of MacDonald, 1885, 709 P2d
1196, 104 Wash.2d 745. ’ '

Retroactive application of Uniformed Services
Former Spouses’ Protection Act [10 US.CA.
§ 1408), which authorizes state courts to treat

i pensions as community property, to re-
lieve former wife from amended dissolution de-
cree entered during 20-month period when fed-
eral law prohibited state courts from treating
military pensions as community property, would
not deprive former husband of substantial right
without due process of law, where throughout
the parties’ marriage, former husband could rea-
sonably have expected that military pension
would be treated as community property and
where not applying the Act retroactively would
deprive former wife of substantial property in-
terest which all other similarly situated litigants
had been awarded prior to 20-month period and
were awarded subsequent thereto. In re Mar-
Hage of Giroux, 1985, 704 P2d 160, 41 Wash,
App. 315. . ’

Pursuant to Uniformed Services Formar
Spouses Protection Act, Supreme Court will

community efforts, and such treatment will be
retroactive to date of McCarty decision which

beld that Were no community property .
rights in military retl) benefits, Edsall v.
Suberior ( In and For Pima County,

P.2d 895, 143 Ariz. 240.
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100-180, Div A, Title Vll, $ 782(!). (e), Doe. 4,
101 Bht. 1119, provided tha

h "(l) Demonltntlun projecb—(l) The Secre- -
tary of Defense shall conduct & project designed:

to demonstrate the feaaibility of improving the
effectiveness-of the Civilian Health and Medical
Prooram of the Uniformed Services (CHAM-
P through the competitive selection of con-
tractors to financially underwrite the deliva-y d
: hedth care servmu under the’ program.

"(2) The demonstnﬁon pmjed. req\nmd by

. _parssmphu)—

“(A)lhll]begmnothmﬂmnSeptunha'
780, lmﬂwnﬁnmfmmtlmot.hmone
"xyur :

'-dmeredbmeﬂdm'lu, and'-

HURR ) aball Include o health.care enroliment,
< system that meets the requirements specified:

minseﬂlonlOWofﬂtlelO UnltedSt.nt@aCode
,(necdmlwsdthisﬂﬂe](nlddedbynecuon

!,*‘701(:)(1» :

~ *(8XA) The Becmtaryshallsubmlttot.he
Committées on Armed Services:of the Senate
House of Representatives a report on the
‘development ‘of the .demonstration project re-
qnh'edbypu-nplph (l). Suchreportnhal]
Indnde—-

o -u)ndescrwonofummpemdmm
;o;{@emjm
,',, ﬂ)anesﬁ.mnuoﬂhecomdthgmreto
"be provided under the project; and’
"(lll)ldesu-lpﬂon ott.he Heaith ‘care en-
mﬂmcntmtemincludedintheproject.
*(B) The mponmquhedbymbmh
(A) shall be_submitted— . .
"-=5-"(l)nothlerthm60daylbeforet.hehuﬂ-
iation of the project, if the project is to be
Rruh‘lctedtoneondgummofthﬁUnmd
States.nr o
(i) notlsta-t.hmGOdnys beforensohu-
“tation for bids or proposals with respect to
uuch project is issued, if the project will not
‘bereshictedhaeondgnmmof&eﬂm&-
edStstes

’ “(4) The Secret.nry of Defense shall develop '

methodology to be used in evaluating the results
of the demonstration project required by para-
graph (1) and shall submit to the Committees on
- Armed Services of the Senate and the House of
- Representatives a repart on such methodology.
“(b) Study of health care alternatives.—(1)

: 'l‘he demonstration project required by subsee:

(aX1) shall include a study of—
¥ (A) methods to guarantee the mainte-
"'nance of ‘competition among providers of

healthmtopmons\mderthejlmsdmﬁon
oftheSeueury-

-*(B) the merits of the use of a vouche.r.

s lynhem or a fee schedule for provision of
'+ health care to such persons; and . -

“(C) methods to guarantee that community
hospitals are given equal consideration with
other health care providers for provision of

- ‘heahhmreservmundaeonﬁutswnhthe
. DepartmentofDefeme. O N

-(B)mnmaudemmmcnmmm'

ARMED F( EN

*(2) The Secretary shall submit to Congress a
report discussing the matters évaluated in the.
study required by paragraph (1) before the end.
of the 90-day period onthedshoﬂhe

_enactment of this Act [Nov. 14, 1986). .

“(e) Phased implementation of CHAMPUS
reform initiative—(1)" The Secretary: of -De-}
fense may proceed with implementation of the
CHAMPUS reform initlative, to 'be carried out
in two phases during a penod of. not lus t.hnn

'twoyum,if— ! 2

"“(A) the: Secretary determmes based on’
the results of the demonstration - project re-
" quired by subsection (aXl). ﬂmt mch iniﬂaﬁve
should be implemented;

“(B) not less than one’ year elapees aﬂen
_S-t.he date on which the demonstration project
. required by subsection (a)1) is initiated; and-

-+ *(C).90 days elapse after the date on which

'.he Secretary.submits to the Committees on

i ArmedServlwso“.heSenatenndHouaeof'

. 1.Represenmﬁves 8 report umt ‘includes—

demonstration .project; evaluated in ’accor-'
dance with the met.hodology develuped un,
der subsection (a)d); .. ;. .
" “(if): a . description. of any - cha.nges the
Secretary intends to make:in the initiative
-+ during the proposed fmplementation; and.
" -*(ii) a comparison.of the costs of provid-
- ing health care under GHAMPUS with the
eoatsofmvidmgheahhmreunderthe
_ demonstration project and the estimated
1, costs of ptovidlng health care under the
' CHAMPUS reform. iniﬂnﬁve ¥ fully imple—
mented..

“2) The Secretary may ‘ot issue a requeat
for proposals with respect to the second {or any
subsequent) phase of the CHAMI’US reform
initiative until—"

.1 ‘“YA) all principal features of the demon:

,-stration project, including. networks of provid-
g_‘ ers of health care; have been in operaﬁon for

;- mot less than one year;” and

“(B) the expiration of 60 days aﬂzr the
. date on which the report described in para-
-. graph (1XC) has been received by the commit-

tees referred to in such parngmph. U i
_(d) Definitions.—In this section:

“(1) The term ‘CHAMPUS reform initia-
tive’ means the competitive selection of con-

"-. tractors to financially underwrite the delivery

of health care services under the Civilian

" Health and Medical Program of the Uni-
. formed Services.

"(2) The term ‘Civilian Health and Medwal

Program of the Uniformed Services’ has the

* meaning given such term in section 1072(4) of -

“ title 10, United States Code [section 1072(4) of

. this title] (a8 added by section 701(b))..

"I “(3) The term ‘covered beneficiary’ has the

- -meaning given such term in section 1072(5) of

.-:m.le 10, United States Code [section 1072(5) of
- this title] (as added by sectwn 701(b)) "

lkxlllative Hlstory

For legislative history and purpose of Pub. L
98557, see. 1984.U.8.. Code,.Cong. andAdm.
News, p. e .
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"facility of any uniformed
“() a deacription of tha resulta-of ths,

’ Stat. l718.) . )

10 §1074

" R c B OF FEDERAL REGULA'I'IONS B e

_El!glbﬂity for medical and dental care at— implementation of Civilian Health and Medi- -
Clvﬂiantnuﬁﬂea.see&CFleetseq ealemmofUniformedServicesneeBCF’R
Nnvdfsdhﬂea,aee&CFB%letseq 199.1 et geq. ..

P ) ’ LIBRABY REFERENCES
Armed Services. @183(17). Zi.s(l) . ':'. . (3

C.J.S. Armed Services § 107 : .
.WESTLAWTupicNo 84 o

$ 1074 Medlcal n.nd dental care for. members and eertaln former members

(a) Under joint regulahons to be.prescribed by the a.dmmmterlng Secretaries, a
member of a uniformed service who is on active duty is ent:ﬂed to med:ml and dental

-cmlnanyfadlityofanyumformedsernce oo Ha

" (b) Under joint. regulaﬁons to be presm'bed by’ ‘the admmmtering Secretanes,

'memba-orformermemberofaumformedservwewholaenhﬂedtoret:redorretmner

pay, or equivalent pay may; upon request,.be given medical and dental care in any
service, subject to the availability of space and facilities and the
capabilities of the medical and dental staff. ’I‘headmmiatmngSecnetaﬂeamay :with
the agréement of the Secretary of Veterans Affairs, provide éare to persons eovered by
thhmbsecﬂonmtadﬁhesopa'atedhytheSeaetaryofVeteransAﬂairsmddeter-
minedbyhimtobeavaﬂableforthmmmposeonardmbmablebamsatm appmved
by.the President. * ." .. .

(c) Funds appmpnated toa niihtary deparhnent may be used to pmvlde medxcal md
deéntal care to persons entitled t6 sich care by law or regulations; including the provision

.of such care (other than elective’ privite treatment) in private facilities for members of

the armed forces. If a private facility or health care provider providing care uhder this
subsection is a health care provxder under the Civilian Health and Medical Program of
the -Uniformed Services, the. Secretary of Defense, after consultation with the other-
administering Secretaries, may by regulation require the private facility or heslth cdre
provider to provide such care in.accordance with the same payment rules (subject to any
modifications considered appropriate by the Secretary) as apply under that program. '

(As nmended Pub.L. 98-525, Title XIV, § 1401(eX1), Oct. 19, 1984, 98 Stat: 2616; Pub.L. 98-557,
§ 19(3), Oct. 30, 1884, 98 Stat. 2869; Pub.L. 101-189, Div. A, Title VII, § 729, Title XVT, § 1621(aX2),
Nov. 29, 1989 103 Stat. 1481, 1603; Pub.l.. 101-510 Dlv A,'l'lﬂeXIV 5 1484(,))(1), Nov 5, 1990, 104
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HISTOR!CAL AND STATU'IOBY NOTES

Prior Provhions -

Pruv‘iaionsdnuhru;subsec.(e)ofthmsecuon:

were contained in Pub.L. 98-212, Title VII,

§ 7351npart,Dee.8 1983, 97 Stat. 1444 (set out -
88”8 section 138 note), prior to deletion of ‘the:-

provisions from section 735, effective Oct. .1,
1986, by sechons 1403(8)(2). 1404 of PubL
98-525. - v

1890 Amendment '

Subsec. (b). Pub.L. 101-510 subsub.lted“Seo-;
retary of Veterans Affairs” for * Admmtntor":

- 1989 Amendment S
Subsee. (b). Pub.L. 101-189, slszx(a)(m.'

substituted “Secretary of Veterans Affairs” for

Adminlsh-atqr of Veterans' Affairs” wherever

appearing.

Subsec. (c). Pub.L. 101-189, § 729, sdded’

provision that if a private facility or health care

provider providing care under this subsection i3’

a health care provider under the Civilian Health

and Medical Program of -the Uniformed Ser-
vices, the Secretary of Defense, after consulta- -

tion with the other administering Secretaries,
may by regulation re vthe p! + facility or
heslth care provider to provide such in

accordance with thé same payment rules (sub-
ject to any modifieations considered appropriate
bytheSeaetnry)uspplytmderthatpmgram.

1984 Amendments

Subsee. (8). Pub.L. 98-657, § 19(3) substitut-
ed reference to administering Secretaries, for
referencetoSecretaryofDefenseandSea'etary ’
of Health and Human Services. .

Subsec. (b). Pub.L. 88-5567, § 19(8) substitut-

_edrefereneeswtheadmmmtenngSemtxries,

for references to the Secretary of Defense and
the Secretary of Health and Human Services.

Subsec. (¢). ' Pub.L. 98-525, § 1401(e)(1), add-
ed subsec. (c). . - pr o
Effective Date of 1984 Amendment .
Amendment by Pub.L. 98-525, effective Oct.
1, 1985, see section 1404 of Pub.L. 98-525, set
out as a note under sectlon 520b of t.lus title.
Persian Gulf Illness s

Pub.L. 103-337, Div. A, Title VIL, §§ 721, 722,
Oct. b, 1994, 108 Stat. 2804-2808, provided that:

“Sec. 721. Programs related to Desert Storm

-_Mystery[llnem : S
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mployod)uﬂnu oh.heArmedl

te!ﬁvmmmgthemembu!oﬂhemmmee
*“(d) Functions.—(1) The advisory commit-"’

_teenhallbvelopmdremmendtotheﬂeue-

tary regulatioris ‘on procedural protections that
nbouldbeaﬂmdedtnmymembaaﬂheAmed
Forees who i4 referred by & commanding officer
for .a mental health evaluation by a mental

" *hedlth professional The recommended reguls- -

pu'hnmtalbdenaenndnhaﬂtndudeappmpﬂ-
ste procedural protections according to whether
"the evalustions are to.be carried out on an
or inpatient basis and whether, based

* outpatient )
.on, the results,of the evaluation, the member Is -

“S(I}A) The - ngulsﬂom developed under3

. mh(l)shaﬂhdudebothdthefoﬂowmg"

“(l)Apmhﬂ)ﬁonont.he!nappmp-htem-'
ﬂernl for. a mental health evaluation of 'a
" member of theé Armed Forces as a reprisal
against the member for making or preparing
tomnhaemunluﬂnnduuﬂ)edlnmhpar‘
*agraph (B):

“(H)Pmeedwulpmtecﬂomtobenﬂ‘orded

_--_:toamnbewhobrdmedfur:menhl
. bealth evaluation following a communication

prmnpt d'n!lgnge to the referral :

“AB) A communication referred to in subpar-
agraph (A) Is & lawful communication by a8 mem-
ber of the Armed Forces of the type described
in section 1084(cX2) of title 10, United States
Code [section 1034(cX2) of this title], except

that, for purposes of this section, such a commu- ~

nication shall include a communication to any
appropriate suthority in the chain of command
of the member (a8 defined by the Secretary of
Defense in regulations under mhseedon @)
-~ *(e) Definitions.~In this section: "

"*“(1) The term “mental health evaluation'
means ‘s examination or evalus-
ﬂou, a -peychological examination or evalus-

- tion; an examination for peychiatric or psycho-
logical fitness for duty, or any other means of

- assesaing a member’s state of mental health.
“(2) The term ‘mental health professional’
“means & psychiatrist, a psychologist, a person
with a master’s degree in socdal work, or any
' other individual who conducts .mental health
-evaluations for the Department of Defense.
‘A Report.(1)—Not later. than six months’
after the date of the enactment of this Act [Nov.
5, 1990], the advisory committee shall aubnnt to
the Secretary of Def & report g the
recommended regulations and such other infor-

'mﬂmuﬁemueeeonmdmnpmprme

AKMED FORCES

(2) Not later 80 days after receipt of
the report under paragraph (1), the Secretary of -
Defense shall submit to the Committees on
Armed Services of the Senate and House of
Representatives the report of the advisory com-

“mittee, along with such additional comments and

mcommendaﬁonsbytheSeuehryutheSecre—

"tary considers appropriate:

[“(s) Repealed. PublL. 102-484 Div. A, Ti-

.tle 'V, § 548()), oa.m,lmmssw.zm]‘

“(h) Termination of committee.—The advi-

Two-Year Prohlbltlnn on Fee for Ontpal.lent
. Care at Mﬂituy Mediul 'l‘natmmt Fndll-
"-ties :

Pub.L101-189, Div. A ‘A, Title VIL § 721, Nov. '
"Durlng

29,1989, lNStnLMTI pmvldedthat.

fiscal years 1990 and 1991, the, Secretary of
Defensemgynothnposeaebngefurthemdpt'
ofoutpaﬂentmedimlordentalmahudlitm-y

" medical treatment faclity.” 2

Pub.L. 100-180, Div. A, Title VII, § m.Dec_

g 108, 101 Stat. 1116; provided that: “During

fiscal years 1988 and 1989, the "Secretary of
Defense may not impose a fee for the teceipt of

huunent

outpahentmedwnlordenhlmatamﬂ:m-y
fadlity .

Restrictior on Ule of lnformaﬂon Obtained
Durlng Certain Epldunlologlc-ment
Interviews .
" Pub.Li. 99-661, Div. A, Title VII, 5705(c).
Nov. ltIMINStaLMpnndedthst.
(1) Information obtained by the Department
‘of Defense during or as & result of an epidemio-
logle-assessment interview with 4 serum-positive
member of the Armed Forces may not be used
tompportanyadvunepusonneluﬁnnqgalmt

“(2) For purpoaes of paragraph (1):

“(A) The term ‘epidemiologic-assessment
interview’ means questioning of a serum-posi-
tive member of the Armed Forces for pur-
poses of medical treatment.or counseling or

.- for epidemiologic or. statistical purposes.
“(B) The term ‘serum-positive member of
i the Armed Forces’ means a member of the
- Armed Forces who has been identified as
- having been exposed to a virus associated with
the acquired immune deficiency syndrome.

“(C) The term ldverse pmumnel action’
., includes—.. .

“) a eourtrmnrhal
() nonejudicial plmxshmenf,

“(iif) involuntary separaﬁon (other than .

for medical reaions);
“(tv) administrative or pun!tlve reducuon
_ingrade; -
"“(v) denial of promotion;
“(vi) an unfavorable entry in a personnel

" “(vii) & bar to reénlistment; and

L (il any other .action. considered by

eSeuvtaryeoneemedtobemadverse
personnelncnon.
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Legislative History

For legislative history and purpose of Pub.L.
98-525, see 1984 U.S. Code Cong. and Adm.
News.p 4174. See, also, Pub.L. 98-557, 1984

10 § 1074a

‘U.S. Code Cong. and Adm. | p. 4831;
Pub.L. 101-189, 1989 U.S.Code Cong. and Adm.
News, p. 838; Pub. L. 101-510, 1990 U.S. Code
Cong and Adm. News, p 2931

CODE OF FEDERAL REGULATIONS

Implementation of Civilian Health and Medi-
cal Program of Uniformed Services, see 32 CFR:

_199.1 et seq.

Arrned Services €107,
C.J.S, Armed Services §§ 257, 264, 26T.
WESTLAW Topic No. 34. - -

Deléﬁatl_on of authoriti_ 8"

e

3. Persons entitled to care

Commissioned officer of public health service
could not sue Government for service-connected -:

injuries_arising from elective surgery; plaintiff

. wasenﬂﬂedtoﬁeemedmnlcareatmﬂihryand

publie health service facilities and to disability

payments. Scheppan v.-US,, CA4 (Va) 1987}

810 F.2d 461.

Insured, who was veteran, but not military .
retiree, did not have right to free medical care’

at Veteran's Administration hospital for nonser-
vice-connected injury. U.S. v, Dairyland Ins.
Co., N.D.Ga 1986, 644 F.Supp. 702.

Reservist who had beén involuntarily released
from active duty within two years of becoming

eligible for retirement pay was not_entitled to

compensation for medical bills incurred after
date of his constructive release from active duty.

Ulmet v. U.S,, 1989, 17 CL.Ct. 679, affirmed 935 °
.F.2d 280.

7. United States as third-party beneficiary
Under Mississippi law, United States was

third-party beneficiary of boating and automo- -

bile policies issued to various members of mili-
tary, such that it was entitled to reimbursement
from insurer for value of medical care provided
to members pursuant to statutory obligations;

insurer was obligated to pay costa of reasonable

NOTES OF DECIS[ONS

LIBRARY REFERENCES

S LAY

" medical services, whether such costs were borne
personally by insured or directly by medical
care provider. U.S. v. State Farm Mut. Auto.”!
Ins. Co., C.A.5 (Miss.) 1991, 936 F.2d 206.
United States was third-party beneficiary of
boating and automobile policies issued to various |
active duty and retired members of military,”

- guch that it was entitled to reimbursement from

insurer for reasonable value of medical care.it
provided to members, pursuant to its statutory
obligation, after members were involved in acci-
dents covered by policies; absent showing that
lesser premium was charged for servicemen and -
their .dependents, failure to reimburse Govern-
ment for reasonablé medical services would con-
stitute windfall to fnsurer. U.S. v. State Farm '
Mut. Auto. Ins. Co., S.D. Misa.1989, '!17 F. Supp
1207, affirmed 936 F .2d 206 *

8. pelegntlon of authority - 4

Delegation of authority by office of civilian
health and military program of uniformed ser-
vices (CHAMPUS) to"independent contractor to
undertake inspection and utilization review ser-
vices and services relating to development of
regulations was not improper; such delegation
was not inconsistent with CHAMPUS statute,
and office of CHAMPUS retained and exercised :
all final decision-making authority. National
Ass'n-of Psychiatric Treatment Centers for Chil-
dren v. Menda, D.DCIQM 857 F.Supp 85.

§ 1074a. Medical and dental care: mémbers on duty other than actlve duty for a

period of more than 30 days -

(a) Under joint regulations prescribed by the administering Secretanes. the followmg
persons are entitled to the benefits described in subsection (b):

(1) Each member of a uniformed service who incurs or aggravates an injury,
illness, or disease in the line of duty while performing—

(A) active duty for a period of 30 days or less. or

(B) inactive-duty training.

(2) Each member of a uniformed service who incurs.or aggravates an injury,
illness, or disease while traveling directly to or from the place at which that member

is to perform or has performed—

(A) active duty for a period of 30 days or less; or )

_(B) inactive-duty training.

- (b) A person described in subsection (é.) is entltled to— i
(1) the medical and dental care appropriate for the treatment of the injury,

- illness, or ¢

28 USCA - Supp.Pamph.—-14

e of that person until the resulting ¢
improved by further hospitalization or treatment; and

389
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