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NOV 1 0 1995 

MEMORANDUM FOR LEON E. PANETTA, THE WHITE HOUSE 

CC: JACK QUINN, COUNSEL TO THE PRESIDENT 

FROM: THE DEPUTY ATTORNEY GENERJ^^ 

SUBJECT: In f o r m a t i o n -- Defense Department E f f o r t s t o Enforce 
D i r e c t i v e s R e s t r i c t i n g Overzealous I n v e s t i g a t i o n of Gay 
and Lesbian Service Members. 

Summary: I n August, 1995, the Defense Department released a 
Navy General Counsel report concluding t h a t i n the f i r s t months 
under the new p o l i c y , Marine i n v e s t i g a t o r s on Okinawa committed 
numerous v i o l a t i o n s of Defense and Navy Department r e g u l a t i o n s i n 
connection w i t h an i n v e s t i g a t i o n of homosexual conduct. The Navy 
and the Marines took s p e c i f i c steps t o prevent r e p e t i t i o n of such 
v i o l a t i o n s . The attor n e y representing several of the Marines who 
were the v i c t i m s of the v i o l a t i o n s has r e c e n t l y w r i t t e n t o pra i s e 
the Defense Department and the Navy f o r t h e i r e f f o r t s . 

Background: The Administration's p o l i c y on m i l i t a r y service 
by homosexuals went i n t o e f f e c t on February 28, 1994. The new 
p o l i c y includes p r o v i s i o n s l i m i t i n g the circumstances i n which 
service members may be i n v e s t i g a t e d f o r homosexual conduct and the 
way such i n v e s t i g a t i o n s may be conducted. No i n v e s t i g a t i o n may be 
i n i t i a t e d without c r e d i b l e i n f o r m a t i o n of a v i o l a t i o n of the p o l i c y 
p r o h i b i t i n g homosexual conduct; i n v e s t i g a t i o n s must not extend t o 
issues as t o which, or persons as t o whom, c r e d i b l e i n f o r m a t i o n i s 
l a c k i n g ; and c r i m i n a l i n v e s t i g a t i o n s of consensual, a d u l t 
homosexual conduct are disfavored (the p r e f e r r e d course i s 
a d m i n i s t r a t i v e separation) , and may be authorized only by the 
subject's commander. 

The advocacy o r g a n i z a t i o n , Servicemembers Legal Defense 
Network (SLDN), has charged t h a t the Defense Department has not 
taken adequate steps t o ensure t h a t these r u l e s are fol l o w e d or t o 
i n v e s t i g a t e a l l e g e d v i o l a t i o n s . 

The Okinawa Matter: Charges surfaced i n the l a t e Spring of 
1994 t h a t Marine Corps i n v e s t i g a t o r s were engaged i n a "witch 
hunt," t r i g g e r e d by the case of Sgt. Robert Nadel, at Camp Hansen 
on Okinawa. Sgt. Nadel was ev e n t u a l l y c o u r t - m a r t i a l e d and 
convicted of indecent assault on a young Marine lance c o r p o r a l . 
His c o n v i c t i o n i s on appeal. Jonathan M. Bowie of the prominent 
New York law f i r m of Skadden, Arps, Slate, Meagher & Flom was 
re t a i n e d , through SLDN, t o defend Sgt. Nadel. Mr. Bowie soon 



charged t h a t a c r i m i n a l i n v e s t i g a t i o n had been improperly i n i t i a t e d 
by o f f i c i a l s other than Sgt. Nadel's commander, and t h a t many 
Marines had been improperly questioned during t h a t i n v e s t i g a t i o n 
w i t h o u t c r e d i b l e i n f o r m a t i o n . Mr. Bowie's a l l e g a t i o n s were 
repor t e d i n the press, and i n e a r l y summer, Senator Wofford wrote 
t o Secretary Perry asking him t o look i n t o the a l l e g a t i o n s . 

Secretary Perry r e f e r r e d the matter t o DoD's Act i n g General 
Counsel, Stephen W. Preston. Mr. Preston i n t u r n tasked Navy 
General Counsel Steven S. Honigman t o i n v e s t i g a t e and r e p o r t back 
t o him. Mr. Honigman assigned the p r o j e c t t o Navy As s i s t a n t 
General Counsel Joseph T. Lynch, a senior career at t o r n e y . 

Mr. Lynch's re p o r t concluded t h a t the c r i m i n a l i n v e s t i g a t i o n 
of Sgt. Nadel had been improperly i n i t i a t e d , because i t had not 
been authorized by Sgt. Nadel's commander. The r e p o r t also 
concluded t h a t many Marines had been improperly questioned, 
i n c l u d i n g some who had been asked, without c r e d i b l e i n f o r m a t i o n , 
whether they were homosexuals. The r e p o r t l i s t e d each improper 
question. 

Mr. Honigman adopted Mr. Lynch's d e t a i l e d r e p o r t , and i n h i s 
t r a n s m i t t a l l e t t e r t o DoD General Counsel J u d i t h A. M i l l e r 
announced a number of measures t o prevent recurrence of such 
v i o l a t i o n s . These measures included informing Navy and Marine 
Corps judge advocates about the c e n t r a l l e g a l conclusions of the 
r e p o r t ; d i r e c t i n g a review of a l l outstanding Marine Corps c r i m i n a l 
i n v e s t i g a t i o n s i n t o a l l e g a t i o n s of homosexual conduct t o ensure 
those i n v e s t i g a t i o n s are i n compliance w i t h the A d m i n i s t r a t i o n ' s 
new p o l i c y on homosexual conduct; and d i r e c t i n g a review of Marine 
Corps i n v e s t i g a t i v e p o l i c i e s t o ensure they are consistent w i t h the 
new p o l i c y . 

This r e p o r t was t r a n s m i t t e d by Ms. M i l l e r t o Rep. Coyne of 
Pennsylvania, who has monitored the matter since Senator Wofford's 
defeat l a s t F a l l , and t o Mr. Bowie. 

Mr. Bowie has r e c e n t l y w r i t t e n t o Ms. M i l l e r , i n p a r t t o 
express h i s a p p r e c i a t i o n f o r the Department's e f f o r t s i n ensuring 
compliance w i t h the new p o l i c y . I n l i g h t of the c r i t i c i s m 
sometimes l e v e l e d at the Defense Department by advocates f o r gay 
s e r v i c e members, I thought Mr. Bowie's l e t t e r was worth c a l l i n g t o 
your a t t e n t i o n . Although he asks a number of follow-up questions, 
and expresses m i l d disappointment about c e r t a i n aspects of the 
r e p o r t , Mr. Bowie w r i t e s : 

"We b e l i e v e t h a t Mr. Lynch's re p o r t i s a great step 
forward: i t i s honest, t h o u g h t f u l , o b j e c t i v e and 
e f f e c t i v e . [W]e b e l i e v e t h a t the r e p o r t shows a strong 
e f f o r t by the Department t o examine and c o r r e c t abuses i n 
the p o l i c y on gays i n the m i l i t a r y where they occur. . .. 
We b e l i e v e t h a t Mr. Lynch's re p o r t i s admirable, honest 



and f o r t h r i g h t : our desire i s t o ensure t h a t the promise 
of progress t h a t i t represents does not go u n f u l f i l l e d 
f o r lack of an advocate." 

Mr. Bowie's l e t t e r i s attached at Tab A. 

I t i s t r o u b l i n g -- but perhaps not s u r p r i s i n g -- t h a t 
v i o l a t i o n s l i k e those the Navy has documented could occur at a 
remote f a c i l i t y l i k e Camp Hansen. I am sure the Defense Department 
would not contend t h a t even now i t has achieved complete compliance 
w i t h the i n v e s t i g a t i v e r u l e s e s t a b l i s h e d i n the new p o l i c y . I am 
also c e r t a i n t h a t some v i o l a t i o n s w i l l occur, and advocates w i l l 
continue t o c r i t i c i z e the services f o r f a i l i n g t o observe the 
l i m i t a t i o n s i n the new r u l e s . But i t i s very encouraging t h a t i n 
t h i s Okinawa case, the Department has looked c r i t i c a l l y at i t s 
performance and taken steps t h a t even a strong c r i t i c and advocate 
f o r gay i n t e r e s t s has characterized as "a great step forward." 
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Ms. J u d i t h A. M i l l e r 
General Counsel 
Department of Defense 
1600 Defense 
The Pentagon 
Washington, D.C. 20301-1600 

Re: Report of V i o l a t i o n s of Regulations 
i n Okinawa i n Spring of 1994 

Dear Ms. M i l l e r : 

I am i n glad r e c e i p t of your l e t t e r of August 
29, 1995 from Congressman W i l l i a m J. Coyne, enclosing the 
memorandum from the General Counsel of the Navy, Steven 
S. Honigman, i n t u r n enclosing a memorandum t o the S t a f f 
Judge Advocate General of the Navy and a memorandum from 
the General Counsel of the Navy dated 17 May 1995 regard­
ing a r e p o r t by Mr. Joseph T. Lynch, A s s i s t a n t General 
Counsel (Manpower and Reserve A f f a i r s ) . 

As you know, the r e p o r t grew out of questions 
r a i s e d i n cases i n Okinawa i n which my f i r m has been 
i n v o l v e d . We b e l i e v e t h a t Mr. Lynch's r e p o r t i s a great 
step forward: i t i s honest, t h o u g h t f u l , o b j e c t i v e and 
e f f e c t i v e . While we might not agree w i t h a l l of h i s 
conclusions, and might have wished him t o examine c e r t a i n 
of the issues which he chose not t o , we be l i e v e t h a t the 
r e p o r t shows a strong e f f o r t by the Department t o examine 
and c o r r e c t abuses i n the p o l i c y on gays i n the m i l i t a r y 
where they occur. 

This l e t t e r i s w r i t t e n t o i n q u i r e about the 
r e s u l t s of the r e p o r t , and s p e c i f i c a l l y the f o l l o w -
through t h a t has occurred on the recommendations of the 
re p o r t and the orders of General Counsel Honigman. For 
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s i m p l i c i t y we are w r i t i n g t o you d i r e c t l y , but I b e l i e v e 
you w i l l receive an o f f i c i a l request from the o f f i c e of 
Congressman Coyne t o respond s i m i l a r l y . 

S p e c i f i c a l l y : 

(1) General Counsel Honigman's memorandum t o 
the S t a f f Judge Advocate r e q u i r e s t h a t s o l i c i t a t i o n t o 
engage i n p r i v a t e a d u l t consensual sexual misconduct be 
t r e a t e d i n the same manner as sexual misconduct defi n e d 
i n paragraph C of DoD I n s t r u c t i o n 5505.8. Please advise 
whether t h i s i n t e r p r e t a t i o n has been for m a l i z e d and 
c a r r i e d through, and how t h a t i n t e r p r e t a t i o n has been 
documented. 

(2) S i m i l a r l y General Counsel Honigman's memo­
randum r e q u i r e s a r e d e f i n i t i o n of the term " f r a t e r n i z a ­
t i o n " , and we would i n q u i r e as t o how t h a t d e f i n i t i o n has 
been implemented. 

(3) General Counsel Honigman's memorandum 
re q u i r e s a review of Marine Corps CID i n v e s t i g a t i v e 
p o l i c i e s w i t h respect t o the scope of i n v e s t i g a t i o n s i n t o 
a l l e g a t i o n s of homosexual conduct, and re q u i r e s the S t a f f 
Judge Advocate t o b r i n g t o the a t t e n t i o n of the a p p r o p r i ­
ate o f f i c i a l s of HQ Marine Corps such a c t i o n s as may be 
necessary t o assure compliance w i t h DoD i n s t r u c t i o n 
5505.8 and enclosure 4. We wish t o know the r e s u l t s of 
t h a t review, as does General Counsel Honigman. 

(4) The r e p o r t i n General Counsel Honigman's 
memorandum r e q u i r e s t h a t the S t a f f Judge Advocate advise 
him concerning the f e a s i b i l i t y of r e q u i r i n g CID detach­
ments t o o b t a i n the o p i n i o n of the responsible S t a f f 
Judge Advocate of whether proposed i n v e s t i g a t i o n s comply 
w i t h DoD i n s t r u c t i o n 5505.8. We would i n q u i r e - a s t o the 
s t a t u s of the S t a f f Judge Advocate's response. 

(5) General Counsel Honigman's memorandum 
re q u i r e s a review of a l l outstanding Marine Corps CID 
i n v e s t i g a t i o n s i n v o l v i n g homosexual conduct t o insure 
t h a t they comply w i t h the p r o v i s i o n s of DoD i n s t r u c t i o n 
5505.8 and enclosure 4, concerning the p e r m i s s i b l e scope 
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of such i n v e s t i g a t i o n s and t o provide guidance i f neces­
sary t o assure compliance. We would i n q u i r e , as does the 
memorandum, as t o the r e s u l t s of t h a t review, how i t was 
conducted and what documentation e x i s t s t o ensure the 
review of each case. 

We note t h a t we are aware of other cases i n the 
Marine Corps i n which no such review appears t o have 
occurred. 

(6) General Counsel Honigman's memoranda, and 
the r e p o r t i t s e l f , are p r o p e r l y r e l a t e d d i r e c t l y t o 
i n c i d e n t s i n the Marine Corps, and r e s u l t i n g responses 
r e q u i r e d by the Marine Corps. We are pleased t o under­
stand t h a t the types of i n c i d e n t s described i n the r e p o r t 
are not widespread and systemic i n the m i l i t a r y : but i t 
i s s t i l l t r u e t h a t i n i n d i v i d u a l cases i n each of the 
s e r v i c e s , abuses have been shown t o occur. We b e l i e v e 
t h a t the recommendations of the r e p o r t apply e q u a l l y t o 
each of the servi c e s , and c e r t a i n l y i t would make l i t t l e 
sense f o r the d i f f e r e n t s e r v i c e s t o have d i f f e r e n t stan­
dards apply on m i l i t a r y - w i d e r e g u l a t i o n s . We request 
c o n f i r m a t i o n t h a t each of the other services have been 
informed of the recommendations of the r e p o r t , and i n ­
s t r u c t e d t o respond a p p r o p r i a t e l y . 

(7) As you know, the i n c i d e n t s described i n 
Mr. Lynch's r e p o r t stem from an a c t u a l case, t h a t of Sgt. 
Robert Nadel, i n Okinawa, who we have and are c o n t i n u i n g 
t o defend. I n a separate l e t t e r , I wish t o r a i s e w i t h 
you the issues f o r the continued p r o s e c u t i o n of Sgt. 
Nadel prompted by the r e p o r t ; but as t h i s i s not a p o l i c y 
matter, but one r e l a t i n g t o a s p e c i f i c case, we address 
i t s e p a r a t e l y . 

I wish t o emphasize t o you t h a t n e i t h e r I nor 
my f i r m views ourselves as adversaries of the Department 
i n i t s e f f o r t s t o p r o p e r l y implement the new r e g u l a t i o n s 
(except i n those s p e c i f i c circumstances where we repre­
sent c l i e n t s i n adverse s i t u a t i o n s w i t h the m i l i t a r y ) . 
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We have great respect both f o r the i n s t i t u t i o n , and i t s 
e f f o r t s t o c a r r y out i t s mission and maintain an e f f e c ­
t i v e j u s t i c e system f o r i t s members. 

As David Ogden may have mentioned t o you, f o r 
my own p a r t I am l a r g e l y r e t i r e d at t h i s p o i n t because of 
my h e a l t h . I am too o l d and t i r e d t o want t o make ene­
mies and indeed, I b e l i e v e t h a t we have very much common 
i n t e r e s t s i n t r y i n g t o ensure the proper implementation 
of the new p o l i c i e s . We are, i n e f f e c t , asking both f o r 
your help and t o help i n t h i s e f f o r t . We b e l i e v e t h a t 
Mr. Lynch's r e p o r t i s admirable, honest and f o r t h r i g h t : 
our d e s i r e i s t o ensure t h a t the promise of progress t h a t 
i t represents does not go u n f u l f i l l e d f o r lack of an 
advocate. 

Separately, we are addressing you on the issue 
t h a t had been r a i s e d w i t h White House Counsel Abner 
Mikva, concerning a p o l i c y of the d e n i a l of assistance of 
counsel t o servicemembers. Though there i s some overlap 
w i t h the issues r a i s e d i n the r e p o r t , we b e l i e v e t h a t 
t h i s issue i s much more of a p o l i c y matter and b e t t e r ad­
dressed separately. 

Very t r u l y yours, 

Jonathan M. Bowie f^icyt. - — 

cc: General Counsel Steven S. Honigman 
O f f i c e of the General Counsel 
Department of the Navy 
The Pentagon 
Room 4E724 

Washington, D.C. 20350-1000 

David Ogden 
Associate Deputy Att o r n e y General 
Department of J u s t i c e 
10th S t r e e t & C o n s t i t u t i o n Avenue N.W. 
Room 4216 
Washington, D.C. 20530 
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Anthony W. Clark 
Herbert Mondros 

M i c h e l l e Benecke 
Dixon Osburn 

(Servicemembers Legal Defense Network) 

Jamie Rooney 
c/o O f f i c e of Congressman W i l l i a m Coyne 
2005 Federal B u i l d i n g 
1000 L i b e r t y Avenue 
P i t t s b u r g h , PA 15222 
Robert Raben 
c/o O f f i c e of Congressman Barney Frank 
U.S. House of Representatives 
2404 Rayburn B u i l d i n g 
Washington, D.C. 20515 

Mark Agrast 
L e g i s l a t i v e A s s i s t a n t 
c/o O f f i c e of Congressman Gary Studds 
237 Cannon House B u i l d i n g 
Washington, D.C. 20515 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Gays in the Military: Message & Legal Issues 

President Clinton promised that the new regulations on gays in the military would at the 
very least stop witch hunts, harassment and investigative excesses. To date witch hunts continue, 
investigative abuses continue and harassment has skyrocketed. These violations have been 
fueled by actions and omissions at the top levels of the Department of Defense, including: 

• instructing investigators, for the first time ever, to question parents about 
their kids to gather evidence for discharge; 

• failing to establish a means, despite numerous requests, whereby gay 
servicemembers can report death threats and harassment without fear of 
being investigated and discharged themselves; and 

• allowing the Departments of Defense, Air Force and Navy to issue 
memoranda, without White House input, that gut the regulatory limits on 
investigations into the lives of suspected gay servicemembers. 

If President Clinton does not take steps -and they do not have to be public steps- to 
ensure that even the most basic and uncontroversial requirements of "Don't Ask, Don't Tell, 
Don't Pursue" are implemented, the Administration threatens to reinforce the perception among 
many Americans that the President has difficulty standing by his word. 

A recent poll done by Celinda Lake for the Himian Rights Campaign asked 800 registered 
voters what bothered them most about President Clinton's "Don't Ask, Don't Tell, Don't 
Pursue" policy: the priority he gave the issue, that he flip-flopped on the issue, that he left gays 
in the military, or that he did not give gays their rights. Thirty-three percent, the largest 
response, said that they were most disturbed by President Clinton's flip-flopping, his 
unwillingness to take a stand. Only 8% criticized President Clinton for taking a stand in support 
of gays in the military. 

By failing to implement the few promises in the new policy, the Administration fiirther 
risks needless, embarrassing media and litigation for lack of good faith implementation of the 

P.O. Box 53013 • Washington, D.C. 20009 . Voice: 202.328.3244 - F.icsmiile: 202.797.1635 



new policy. When the system utterly fails them, servicemembers have nowhere else to tum but 
federal court and the court of public opinion. 

We will be issuing our Second Annual Report on "Don't Ask, Don't Tell, Don't Pursue" 
in Febmary and would welcome the opportunity to say that, as promised by the new policy, 
witch hunts, harassment and other investigative abuses have stopped. Today, we cannot. A 
proposal submitted previously to the White House and the Department of Defense that would 
address many of the concems raised here is attached. 

The Administration's public statements that the new policy is working as intended are 
wrong and only make the situation worse. Reports by The New York Times, The New Republic, 
Newsweek, The Los Angeles Times, CNN, CBS, NBC and CNN, ajneng<^>thers, reveal to the 
public that the "Don't Ask, Don't Tell, Don't Pursue" policy is being.flauntedVy the Department ^. 
of Defense. The statements send a harmful message to those who "tglieve^ey can continue to 
witch hunt and harass with impunity, make matters worse for servicemembers caught in the trap 
of an intransigent commander, and erode public confidence in the President's willingness to 
stand by his word. 

If President Clinton addressed the abuses of the new policy that continue to happen, he 
could develop a cohesive message and deflect much of the anticipated criticism. The message 
would not only be supportive of those who wanted to see the President implement an evenhanded 
policy, but would help to defuse the perception that Clinton is unwilling to take a stand or stick 
by his decisions. The elements of such a message should include the following: 

No American tolerates death threats and harassment against any person, 
for any reason. Nor can we. No American supports govemment 
investigators questioning parents about their kids to have them discharged 
from the military. Nor can we. 

I am deeply disturbed by reports that some military commanders are 
disregarding the mandate to stop witch hunts, asking questions about 
sexual orientation and harassment. If I catch anyone going on witch hunt, 
or find out about other command abuses, it will mean the end of their 
career. 

This policy is not a perfect solution. It is not identical with some of my 
own goals. Americans should be treated equally for saying and doing the 
same things. 



Servicemembers Legal Defense Network 

EXHIBITS 

1. SLDN Memorandum: Department of Defense Violations of Current Regulations 

2. SLDN Memorandum: First Steps to Bring DoD Into Compliance With Current 
Regulations 

3. SLDN Memorandum: A Few Examples of Administration's Public Misstatements 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Department of Defense Violations of Current Regulations 

Death Threats/Harassment/Hate Crimes. The new regulations state "harassment will not be tolerated 
against any servicemember for any reason." Gay servicemembers, however, cannot report death threats, 
harassment and hate crimes and their basis (because they are gay). Nor can they cooperate in police 
investigations ~ civilian or military ~ where their sexual orientation may be revealed. Straight women 
cannot report sexual harassment or rape without risking retaliatory, false accusations and investigation. 

One SLDN client was threatened with rape and death based on her perceived sexual orientation in 
a letter delivered to her home and addressed to her by name, rank and social security number. She was 
afi-aid to inform military officials because of the threat of investigation. Civilian police said they would 
tum the letter over to the military. This woman leamed of SLDN only by chance, two terrifying weeks 
later. We resolved this dilemma only after negotiating with top Pentagon officials to ensure the source of 
the threats, and not her life, would be investigated. This is not satisfactory and it is not excusable under 
current regulations. DoD must enforce its zero-tolerance policy against harassment, permit all 
servicemembers to report death threats, harassment and hate crimes without retribution, and investigate 
those who harass. 

Witch Hunts and Fishing Expeditions. In Okinawa, Japan, more than twenty marines were asked about 
their own and others' sexual orientation from April - June 1994. Agents searched the room of Corporal 
Craig Haack based merely on the "suspicion of homosexuality," seizing his personal diary, letters from 
home, word processor, disks and photo album to fish for "evidence" that he might be gay. SLDN 
cooperating attomeys documented over 50 command violations. More recently, in Korea, PFC Shannon 
Emery was targeted in a witch hunt that began immediately after she reported an attempted rape. Emery 
was held for six months beyond her transfer date and pressured to accuse coworkers as lesbians in 
exchange for leniency. The witch hunt, subsequently confirmed by the IG, as stopped only after intensive 
intervention by SLDN with top Administration officials. 

Pentagon guidance is fueling these abuses. Air Force officers have been encouraged to pursue 
suspected homosexuals "discovered" during inquiries against other servicemembers. Air Force, Navy and 
DoD memos have instmcted officers to expand the scope of inquiries in statements cases beyond 
permissible limits by fishing for additional statements and any homosexual acts. 

Questions to Parents. The same Air Force memo directs inquiry officers to question parents about the 
sexual orientation and private lives of their children for purposes of discharge. This memo conflicts with 
and exploits traditional security clearance guidance not to conceal one's private life from family members. 
Parents have been shocked that military officials would intmde into private family relationships and 
attempt to tum family members against one another, which they assumed was forbidden under the new 
policy. 
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MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: First Steps to Bring DoD Into Compliance With Current Regulations 

We are concemed that the Administration is not taking the necessary steps to prevent and rectify 
improper implementation of the "don't ask, don't tell, don't pursue" policy. The following are first steps 
that we believe would stop many of the abuses we have documented under the new policy. 

Take Disciplinary Actions. Discipline commanders and investigative agents who violate the new 
policy, as provided for in the regulations, beginning with those responsible for the Okinawa and Korea 
witch hunts. Commanders who tolerate harassment, hate crimes and death threats should also be 
disciplined. To date, no military official has been disciplined for violating the policy, despite numerous 
substantiated complaints. This lack of action tells commanders they can violate the policy with impunity 
and fosters a climate resistant to its implementation. 

Conduct Training. Train all military members on the intent and letter of the new regulations, including 
all levels of command, all unit levels and all schools. Formalize the training once or twice every year. 
Ensure that servicemembers understand what they can and cannot do under the policy and what their legal 
rights are. We understand that no training has been conducted in the field since the regulations were 
implemented; new troops are told only that homosexual conduct is against regulations. 

Issue Additional Guidance. Issue additional guidance to the field in an appropriate form such as a 
Letter of Instmction based on a first year review of the new policy. Clarify that (1) servicemembers will 
not be investigated for reporting death threats, hate crimes and harassment and their underlying basis; (2) 
inquiry officers do not have the authority to conduct fishing expeditions, but must limit their inquiries to 
the specific allegations; and (3) commanders cannot launch inquiries without credible information and 
credible information does not include all information. 

Rescind Memoranda. Rescind the Air Force memorandum dated November 4, 1994, the Navy 
memorandum issued in June 1994 and the Department of Defense memo dated August 18, 1995 that gut 
the prohibitions against fishing expeditions into the lives of suspected gay personnel. 

Appoint Troubleshooters. For the next year, as a pilot project, assign troubleshooters, perhaps one from 
the DoD General Counsel's office and one fi-om the staff of the Assistant Secretary of Defense for 
Manpower and Readiness, to advise attomeys, commanders and others about appropriate actions and 
interpretations under the new policy to clear up ambiguity and misunderstanding. 
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MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Gays in the Military: A Few Examples of Administration's Public Misstatements 

1. "Is Clinton happy with implementation of the policy over the past year? 'He is,' White 
House spokesman Michael McCurry said at a March 13 briefing. 'Military commanders in the 
field are satisfied with it, and the number of expulsions clearly is declining.'" NationalJournal 
March 25, 1995. [Inaccurate. The rate of expulsion of gays is exactly the same. Clinton 
should not say that he is happy with the new poiicy as it puts into law exactiy the same 
differential standards as the policy he attempted to repeal.] 

2. "[A]sked how Reserve Officer Training Corps can operate on campuses that have anfi-
discriminafion policies [, Mr. Clinton said,] 'If the policy were implemented in spirit and in letter 
the way it was written, ... I don't think it would be a conflict'." Washington Times, March 24, 
1995. [Wrong. The new policy, even if implemented as intended, treats gay and straight 
soldiers differently for saying and doing the same things, and thus in no way meets the 
standards of an anti-discrimination policy.] 

3. "Senior military officials, however, insist that the policy has been successfully 
implemented. 'My sense is ... in the absence of different information, the force has adapted to 
the new policy and is doing a good job with it,' says Gen. John Shalikashvili, chairman of the 
Joint Chiefs of Staff. Christian Science Monitor, March 17, 1995. [Misleading and 
disingenuous. The Department of Defense has established no means of monitoring abuses 
of the new policy or allowing soldiers to report abuses without fear of being discharged. 
SLDN, Members of Congress and private attorneys have, however, presented DOD with 
different information. Secretary Perry and others have made similar misleading 
comments.] 

4. "DOD spokesman Doug Hart insists the mles are applied in an 'evenhanded' manner and 
that no abuses occur. When I recounted specific incidents, he said they were 'impossible.' What 
about servicemembers asked to tum in others? 'You can't ask about other people. It's explicit in 
the new directives,' Hart said. 'It doesn't happen'." The New Republic, May 2, 1994. [Wrong. 
Denial of reported and documented abuses of the new policy creates a perception of 
hypocrisy and erodes public confidence in the President's ability to take a principled stand 
and control his own military.] 

PO. Box 53013 • Washington, D.C. 20009 ' Voice': 202.328.3244 ' Facsimile: 202.797.1635 
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Legislative History ^ , 
For legislative history and purpose of Pub.L." 

98-94, see 1983 U.S. Code Cong, and Adm. 
News, p. 1081. .'.V 

>F DECISIONS 
forces can only be honorably terminated by. 8: 
completion of the service obligation or a valid 
discharge. Wickham v. Hall, C.A.Tex.1983, 706 
F.2d 713, rehearing denied 712 F.2d 1416. 

7. A, Title XVI, § 1661(a)(3)(A), Oct. 5, 1994, 

» STATUTORY NOTES 
Effective Date of Repeal . A' 

Repeal effective Dec. i , 1994, see section' 
• 1691(a) of Pub.L. 103-337, set out as a note, 

under section 10001 of this title. 

for .certain flight crew positions . ; . ,i 

ration of any member who successfully com-
)t .shaU be 8 years, if the member is trained to' 
e member is trained to fly any other type of' 

irs.—The minimum service obligation of any 
ig in the armed forces as a navigator or naval 

rm "service obligation" means the period of 
f a reserve component who completed flight 
IS as a member of a reserve component, the 
he Selected Reserve required to be served 

5t training, in the case of training as a pilot; 
legator training, in the case of training as a 

ining as a naval flight officer, in the case of 

i)(l), Nov. 29, 1989, 103 StaL 1454, and amended 
ov. 5, 1990, 104 Stat. 1719; Pub.L. 102-184, Div. A, 

JTATUTORY NOTES f 
and (2), "pilot training," for "pilot training" and 

, "navigator training," for "navigator training"; 
and in par. (3), "naval flight ofRcer, in the case" 
for "naval flight officer in the case', respectively. 

Effective Date of 1992 Amendment 
Section 506(b) of Pub.L. 102-484 provided 

that: "The amendments made by subsection (a) 
[amending this section] shall take effect as of 
November 29, 1989." 

Effective Date 
Div. A, Title VI, Section 634(b) of Pub.L. 

101-189 provided that: 
"(1) Except as provided in paragraphs (2) 

and (3), section 663 of UUe 10, United States 
Code, as added by subsection (a)(1) [this sec­
tion], shall apply to persons who begin undeî  

ARMED FORCES 

graduate pilot training, undergraduate navigBtor. 
training, or undergraduate naval flight ofBcer 
training, as the case may be, after September 
30,1990. , 

"(2) Such section shall apply to persons who 
graduate bom the United States Military Acad­
emy, the United States Naval Academy, the 
United States Air Force Academy, and the 
Coast Guard Academy, after December 81,1991; 
and to persons wfao satisfiictorily complete the 
oraHpinii* and military requirements of the Sen­
ior Reserre OfBcers' Training Corps program 
(provided for in chapter 103 of title 10, United 
states Oxle [section 2101 et seq. of this title]) 
after December 31, 1991. . . i , . ; - . - - ; 

"(3) The mlniifiiim service requirements pro­
vided for such section shall not apply in the case 
of any person who entered into an agreement 

10: § 654 

with the Secretary concerned, before October 1, 
11990, and who is obligated under the terms of 
such agreement to serve , on active duty for a 
period leas than the applicable period specified 

' in section 663 of such title. ';' 
"(4) . F'or purposes of this subsi^on, the term 

."Secretaiy concemed''has the meaning given 
.̂ that term in section 101(8) of title 10, United 
'States Code [section 101(8) of this tiUe]." 

LegtoUtiTC Historr ".;;u-'i:i" 
'''' For legislative history and piurpoae of Pub.L. 
101-189, see 1989 U.a Ck>de Cong, and Adm. 

I NewB, p. 839. See, also, Pub.L. 101-610, 1990 
UJS. Code.Cong, and Adm. News, p. 2931; 
Pub.L. 102-484,1992 US. Code Cong, and Adm. 
News, p. 1636. ' '„ .. 

1-̂  - LIBRARY REFERENCES 
Armed Services 15.''., ' ' • -, .^l!'.,'-
CJS. Armed Services i i 5, 25 to 33. ' " ' • 
WESTLAW Topic No. 34. 

i':(K.ai;' 

§ 654. Policy conceming homosexuality in the amed forces - :; v : 

(a) Findings.—Congress makes the following findings: • . . \ ; 
(1) Section 8 of article I of the Constitutipn of the United States commits 

exclusively to the Congress the powers to raise and support armi^, provide and 
maintain a Navy, and make rules for the govemment and regulation of the land and 
naval forces. •--j-.r';- ••••i •)(.-:< -i-r---: • 

(2) There is no constitutional right to serve in the armed forces, r. 
(3) Pursuant to the powers conferred by section 8 of artide I of the Constitution 

of the United States, it lies within the discretion of the Congress to establish 
qualifications for and conditions of service in the armed forces. 

(4) The primary purpose of the armed forces is to prepare for and to prevail in 
combat should the need arise. .li-; . ...::. .-. . i r ;.;• ,:;!.- ; i 

(5) The conduct of military operations requires meanbers of the armed forces to 
make extraordinary sacrifices, including the ultimate sacrifice,'in order to provide 
for the common defense; " '" : ..^rrl: •. ; 

(6) Success in combat requires military units that are characterized by high 
morale, good order and discipline, and linit cohission. 's . 

(7) One of the most critical elements in combat capability is unit cohesion, that is, 
the bonds of trust among individual, service members that make the combat 
effectiveness of a military unit greater than the sum of the combat effectiveness of 
the individual unit members. 

(8) Military life is fimdamentally different fit>m civilian life in thatr— 
(A) the extraordinary, responsibilities of the armed forces, the unique condi­

tions of mil'tary service, and the critical ivle of unit cohe^oii,' require that the 
military community, while subject , to' dviliaii control, exist as a specialized 
society; and " • • 

(B) the inilitary society is characterized by its own laws, hiles, customs, and 
traditions, including numeroiis restrictions on personal behavior, that would not 
be acceptable in civilian society.. .; .;. . . •'.•.• •.r; -

(9) The standards of conduct for members' of the armed forces regulate a 
member's life for 24 hours each day beginning at the moment the member enters 
military status and not ending until that person is discharged or otherwise 
separated from the armed forces. ' • i 

' (10) Those standards of conduct, including the Uniform Code of Military Justice, 
apply to a member of the armed forces at all times that the member has a military 
status, \diether the member is on base or off base, and 'whether, the member is on 
duty or off duty. — • '• r̂ 'is v' i vv.:> 
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• (11) The pervasive appUcation of the standards of conduct is ne 7 because 
members of the armed forces be r at all for worldwide deployment 

I .,to a combat environment ' 
(12) The worldwide deployment of United States military forces, the intemation-

a] responsibilities of the United States, and the potential for invohrement of the 
armed forces in actual combat routineiy make it necessary for menibers of the 

,. armed forces involuntarily to accept living conditions and working conditions that 
are often spartan, primitive, and diaracterized by forced intimacy -with little: or no 
privacy. : ! - i r:---r • • . — ., 

(13) The prohibition against homosexual conduct is a long-standing element of 
' military law.that continues to be necessary in .theunique covumstances of military 
••• service. > • • • ; 1 • 

. j '^ (14) The armed forces must maintain personnel policies that: exclude persons 
'̂ ^1' whose presence in the armed forces would create an unacceptable risk to the armed 
' ' forces' high standards of morale, goo4 order and discqiline, and unit eoh^on that 

are the essence of military capability. 
(15) The presence in the armed forces ̂ of persons who demonstrate a propensity 

or intent to engage in homosexual acts woiild create an unacceptable risk to the 
high standards of morale, good order and discipline, and unit cohesion that are the 
essence of military capability. ' ' ' • •' ' 

(b) Policy.—A member of the armed forces shaD be separated from the armed forces 
under regulations prescribed by the Secretary of Defense if one or more of the foUowing 
findings is made and approved in accordance with procedures set forth. in such 
regulations: • 

. ' '(1) That the member has engaged in, attempted to engage in, br solicited another 
J '] to engage in a homosexual act or acts unless there are further findings, made and 

approved in accordance with procedures set forth in such, regulations, that the 
member has demonstrated that— 

(A) such conduct is a departure from'the member's usual and. customary 
; behavior; ; 

(B) such conduct, under all the circumstances, is unlikely, to recur; 
(C) such conduct was not accomplished by use of force; coercion, or intimi­

dation; • . : . 

(D) under the particular circumstances of the case, the member's continued 
I presence in the armed forces is consistent with the interests of ;the armed 

forces in proper discipline, good order, and morale; and ' 
(E) the member does not tiave a propensity or intent to engage in homosex-

. . : I ual acts. 
(2) That the member has stated that he or she is a homosexua] of bisexual, or 

words to that effect, unless there is a further finding, made, and approved in 
accordance with procedures set forth in the regulations, that the member has 

. demonstrated that he or she is not a person who engages in, attempts to engage in, 
has a propensity to engage in, or intends to engage in homosexual acts. 

(3) That the member has married or attempted to marry ia person imown to be of 
the same biological sex. 

(c) Entry standards and documents.—(1) The Secretary of Defense shall ensure 
that the standards for enlistment and appointment of members of the armed forces 
reflect the policies set forth in subsection (b). ' 

(2) The documents used to efi'ectuate the enlistment or appointment of a person as a 
member of the armed forces shall set forth the provisions of subsection (b). 

(d) Required briefings.—The briefings that members of the armed forces receive 
upon entry into the armed forces and periodically thereafter under section 937 of this 
title (article 137 of the Uniform Code of Military Justice) shall include a detailed 
explanation of the applicable laws and regulations goveming sexual conduct by members 
of the armed forces, including the policies prescribed under subsection (b). 

(e) Rule of construction.—NoUiing in subsection (b) shall be construed to require 
that a member of the armed forces be processed for separation from the armed forces 
when a determination is made in accordance with regulations prescribed, by the 
Secretary of Defense that— 
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(1) the member engaged in conduct or e statements for the purpose of 
avoiding or terminating military service; 

(2) separation of the member would not be in the best interest of the armed 
•'forces. • 

( 0 Definitions.—In this section: 
(1) The term "homosexual" means a person, regardless of sex, who engages in, 

attempts' to engage in, has a propensity to engage in, or mtends to engage in 
homosexual acts, and includes the terms "gay" and "lesbian". 

(2) The term "bisexual" means a person who engages in, attempts to engage in, 
' has a propensity to engage in, or intends to engage in homosexual and heterosexual 

acts. ; • • ' ' . • ' ' 
(3) The term "homosexual act" means— 
' (A) any bodily contact, actively undertaken or passively permitted, between 

'~̂ ' ' membere the same sex for the purpose of satisfying sexual desires; and 
' ' • (B) any bodily contact wiiich a reasonable person would understand to 

demonstrate a propensity or intent to engage in an act described ta subpara-
'' graph (A). ' • •' " ' '•" ' " ' " " ' '• ' ' ' 

(Added Pub.L. 103-160, DW. A. TOe V, S BTKaXD. Nov. 30, 1998, 107 Stat 1670.) 

HISTORICAL AND STATUTORY NOTES 

Regulationa; Savlnss Provision; Sense of 
CongTCaa; Implementation of Diacrlmina-
tory Policy Against Homoseziial Members 
of the Arined Forces 

Section 671(bHd) of Pub.L. 103-160 provided 
that '•' 

"(b) Regulations.—Not later than 90 days 
after the date of enactment of this Act [Nov. SO, 
1993], the Secretaiy of Defense shall revise De­
partment of Defense regulations, and issue such 
new regulations as may be necessary, to Imple­
ment section 654 of title 10, United States Code, 
as added by subsection (a) [this section]. 

"(c) Savings provision.—Nothing in this sec­
tion [probably means this note] or section 654 of 
title 10, United SUtes C!ode, as added by subsec­
tion (a) [this section), may be construed to invali­
date any inquiry, investigation, administrative 
action or proceeding, court-martial, or judicial 
proceeding conducted before the effective date 
of regulations issued by the Secretary of De­
fense to bnplement such section 664 [this sec­
tion]. 

"(d) Sense of Congicss.-
Congress that— 

-It is the sense of 

"(1) the suspension of questioning concem­
ing homosexuality as part of the processing of 
individuals for acc^aion into the Armed 
Forces under the interim policy of January 29, 

., 1993, should be continued, but the Secretary 
, . of Defense may reinstate that questioning 

with such questions or such revised questions 
as he considers appropriate if the Secretary 
determines that it . is necessary to do so in 

. Older to efi'ectuate the policy set forth in 
section 654 of title 10,' United States Code, as 
added by subsection (a) [this section]; and 

"(2) the Secretary of Defense should con­
sider issuing guidance goveming the circum­
stances under which members of the Armed 
Forces questioned about homosexuality for 
administrative purposes should be afforded 
warnings similar to the warnings under sec­
tion 831(b) of title 10, United Statea Code 
(article 31(b) of the Uniform Code of Military 
Justice) [section 831(b) of this title]." 

Legislative Histoiy 

For legislative history and purpose of Pub.L. 
103-160, see 1993 U.S. Code Cong, and Adm. 
News, p. 2013.' 

Armed Services «=7, 20.5. 
Constitutional Law «=224(2). 
C.J.S. Armed Services §§ 27, 41 

LIBRARY REFERENCES 

C.J.S. Onstitutional Law §§ 736, 737, 741. 

.. WESTLAW Topic Nos. 34, 92. 
,50. 

CHAPTER 38-JOINT OFFICER MANAGEMENT 

Sec 
661. Management poUdes for joint specialty 

ofBcers. 
662. Promotion policy objectives for joint offi­

cers. 
663. Education. 
664. Length of joint duty assignments. 

Sec. 
665. 

666. 

667. 

Procedures for inonitoring careers of 
joint officers. 

Reserve officers not on the active-duty 
list 

Annual report to Congress. 
Definitions.' 
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895 FEDERAL SUPPLEMENT 

the Fair Labor Standards Act (29 U.S.C. 
§§ 206, 211(c), and 212). . .' 

(4) Plaintiff shall have and recover its 
costs and expenses including such attor­
ney's fees as may be approved by the 
Court based on affidavits filed by the 
Plaintiff. , 

-1 : 

L t Paul G. THOMASSON, 
, USN, Plaintiff 

The Honorable William J. PERRY, 
... . 

•̂'"' ''fmd -

The Honorable John H. Dalton, Secretary 
1 of the Navy, Defendants. . . 

Civ. A. No. 95-252-Ai . 

United States District Court, 
' 'E.D. Virginia, 
Alexandria Division. 

June 8, 1995. 

Service member brouĵ t suit seeking 
declaratory and injunctive relief to prevent 
his discharge from the Navy, after Board of 
Review recommended his discharge for fafl-
ing to rebut presumption thiai lie iengaged in, 
or was likely to engage in, bomosexual acts, 
arising from his declaration that he was a 
homosexuaL On cross-motions for summary 
judgment, the District Court, Hilton, J., heM 
that (1) statute embodying "Don't Ask Don't 
TelT policy regarding homosexuals in the 
military is not un(»n8titutic>nal on its face or 
as applied, and (2) statute-does not'violate 
the Administrative Procedure Act (APA). 

Defendant's motion granted; plaintifTs 
motion denied. .,̂ .::.̂ ,, , ... ,. 

L . Armed Services "S l̂l, 22 - . 
• Constitutional Law .«»90.1(1), 91 
• Statute embodying "Don't Ask Don't 

Tell" policy whereby a service member'ŝ  
statement that he or she is a homosexual 
gives rise tp irebuttable presume that' 
member engages in, or is likely to engage in, '̂  
homosexual acts,; does not violate rights of 
freedom .pf speech and association; policy 
allows u8e:of speech as evidence, which.is* 
permissible, and under policy, service mem-] 
ber is free to affiliate with group that oppo»-
es policy, to .make , statements criticizing the 
policy, to attend deinonstrations in favor .of 
homosexual rights, to read homosexual news-'^ 
papers,, or engage in other such e3q>re8sive ̂  
activities. ,::U.S.CA, .ConstAmend. 1;, 40 
U.S.CA' 5 6 5 4 , • ; ! v 3 : i i r n •< 

2rConflTltation^ 
'̂ Standard of rê ew ̂ applicaljie to ê uai 

protection challenge tô  military's poKcy 'gov-1 
erning service by homosexuals was rational ' 
basis standard, rather than strict scrutiny, ^ 
considering .that homosexuals do noi ooiisti- \ 
tute suspect clisiss and policy does infringe on 
exercise of a fiindameQtfj right . .UJ3.CJL ' 
ConstAmends. iS, 14. . ''^ ""̂^ • 

.1 

3. Constitutional Law ®=»213.1(2) -
' When evaluating st^te or regulation 

imder rational basis standard of equal pro­
tection review, court must ask two qneedons: 
are regulations directed at" adiievemeiit of 
legitimate govemniental purpose and do they 
rationally fbrther that purposie? VJSJCJL 
ConstAmends. 5,' 14 l '• •• ̂ ^'-'i-

i:.^: hiv-. rr:^::'. •/••v;..: .^•l;;•;•^,^•3:^ u::j: 
4. Armed Services <8=>11, 22 ,1. ,ji (-̂ ^̂  

Constitutional Law <̂ 242.1(3) j . ..T 
Statute .embodying ;'l)on't Ask Don't 

Tell": policy r̂ ârding homosexuals bi the 
militaiy .does not violate equal .protection 
clause of the Fifth Amendmenti under ration­
al basis review; military has concluded that 
allowing acknowledged homceexuals to serve 
in the military would undermine,unit eohe-
sipn and military readiness, a legitimate gov­
ernmental purpose, and means employed by 
govemment ̂ are rationallŷ  ĵ elated to tegiti-
mate purpoe« of exduding from serviee in 
ti^e military those engage in or clemonstnte 
a propensity .t|o engage in homosesaial 



duct U.S.C-A. 
U.S.CA § 664. 

THOMASSON r. PERRY 
Ctte as 895 F.8app. 820 (tD.Va. I99S) 

ConstAmends. 6, 14; 10 ert P. Monahan, LCDR Edward S. White 
Department of Navy, Office of Judge Ad\'o-
cate (Jeneral, Alexandria, VA, for defendants. 5. Armed Services «=»11, 22 , 

Statute embodying "Don't Ask Don't 
Tell" policy regarding service of homosexuals 
in the military is not imconstitutionally over­
broad on theory that it provides for dis­
charge of service members who may be ho­
mosexual but who may not actively engage in 
prohibited homosexual conduct; policy pro­
videa for discharge of members wiio cannot 
rebut presiimption that they will engage in 
such conduct based on their statements, and 
fact that some service members who state 
that they are homosexuals may have subjec­
tive intentions of remaining ceUbate does not 
make statute overbroad. U.S.C A Const 
Amends. 5, 14; 10 U.S.CA § 654. : 

6. Administrative Law aiid Procedure 
• • <s=>473 • •~''- - •̂ ' 

Armed Services <S=>11, 22 
Administrative Procedure Act (APA) 

was not violated in case of service member 
discharged from the Navy because he failed 
to rebut presumption arising from his state­
ment that he was homosexual and that he 
engaged in, or was likety to engage in, homo­
sexual acts; member was given full hearing 
on the merits, and substantial evidence sup­
ported (ietermination that he faOed to rebut 
presiunption that he had propensity to en­
gage in h()mosexuaI conduct arising frtjm his 
declaration that he was a homosexuaL 6 
U.S.CA §,561 et seq. 

Mark Lynch, Allan B. Moore, (Jeorgia Ka-
zakis, Robert D. Wick, Covington & Burling, 
Washington, DC, for plaintiff. 

Helen Fahey, United States Attorney, Jen 
K. Somers, Assistant Unite<i States Attorney, 
Alexandria, VA, Frank W. ISunger, Assistant 
Attorney (leneraL John A. Rogovin, Deputy 
Assistant Attomey (Jenerid, Washington, 
OC, David Anderson, 'Vincent M. Garvey, 
Vlichael J. Haungs, Civil Division, Depart-
nent of Justice, Washington, DC, CDR Rob-

I. The Senate held hearings on March 29, and 31, 
on April 29, on May 7, 10, 11 and on July 2(̂ 22, 
1993. See Policy Conceming Homosexuality in 
the Armed Forces: Hearings Before the Senate 
Comm. on Armed Services, 103d Cong., 2d Sesa. 

MEMORANDUM OPINION,,.7 

HILTON, District ju(lge.'j. . • j" ' 'I 

This matter came before the Court on 
cross-motions for summairy judgment 
Plaintiff Lt Paul G. Thomasson brings' this 
action seeking permanent injunctive arid de­
claratory relief to prevent the Defendants 
from discharging or otherwise removing him 
from active duty in the United States Navy 
as a result of his statement that he is a 
homoseixual. The Plaintiff irmint̂ iina that the 
National Defense Authorization Act for. the 
Fiscal Year 1994, 10 UJS.C. § 654, known 
colloquially as the "Don't Ask Dont Tell?, 
policy, is /Unconstitutional on its face jmdiAs 
applied to the Plaintiff in this action. " L t 
Thomasson challenges the statute under: the 
First Amendment the Equal Protection 
Clause of the Fifth Amendinent the Due 
Process Clause of the Fifth Amendment and 
the Administrative ProcediuB ;Act. Uiis 
Court has jurisdiction under. 28 .UJS.C; 
§§ 1831 and 1346. Venue lies .under 28 
U.S.C. § 1391. : : .(r. . 

BACKGROUND OF THE ACT ' 

On January 29, 1993, President (Clinton 
directed then Secretary of Defense Les As­
pin to re-evaluate the Department of Der 
fense% ("DOD's") longstanding policy exclude 
ing homosexuals from service in the armed 
forces. From March through late July, 199S, 
the Armed Services Ck>mmittees of ̂ tibe 
House and Senate held extensive public hear­
ings on the matter. The (Committees re­
ceived testimony from military commanders, 
gay rights activists, e3q>ert8 in military per­
sonnel policy, professorti, sodid scientists, in­
terested civilians and members of the armed 
forces, and conducted a field visit to Norfolk 
Naval (Complex.' On July 19,1993, the Pres-

(1993). The House held hearings on May 4 iaind 
5 and on July 21-23, 1993. See Policy Implica­
tions af Lifting the Bah on Homosexuals 'in the 
Military: Hearings Before the House Comni on 
Armed Services, 103d Cong., 1st Sess. (1993); 
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ident annotmced a new 'Tolicy on Homosexu­
al Conduct in the Armed Forces," which was 
subsequently enacted in the National De­
fense Authorization Act for Fiscal Year 1994, 
Pub.L. No. 103-160, § 671,107 Stat 167(̂ 73, 
codified at 10 U.S.C. § 654 (1995). The Act 
was signed by the President on November 
30, 1993. On December i22, 1933, DOD is­
sued implementing Directives, modified 
slightly on February 28,, 1994, and .made 
effective on that date. On the same date, 
each; of the DOD military services issued 
service-specific instmctions to the field im­
plementing the DQD Directives. ; 

/ Section 571 of the Act sets forth the "Poli­
cy conceming homosexuality in the armed 
forces,"? which reflects (Congress* policy de­
termination made oh the basis of the testimô  
ny and information garnered from the hear­
ings. This Section contains fifteen findings 
which recognize, among other things, "mili­
tary life is fundamentally different from civil­
ian life," and, therefore, its "sodety indudes 
numerous restrictions on personal behavior 
that would not be acceptable in civilian sod­
ety." 10 U.S.C. S 654(a)(8)(B)(1995). Con­
gress also noted that "[s}uccess in combat 
requires military units that are characterized 
by high morale, good order and disdpline, 
and unit cohesion." Id The Act condiides 
that the longstanding exdusion from service 
in the military of persons wfao engage io, or 
demonstrate ai propensity to engage in, ho­
mosexual conduct continues to be necessary 
because the presence , of such service mem­
bers "would create an unacceptable risk" to 
these fimdamental components of military 
capability. Id 5 654(aX15). :L . • .-3 ; 
"Accordingly, the statute provides for inan-

datoiy sepaî 'on from the mBtaiy if one or 
more of the following three findings is made: 

(1) the member is found to have engaged, 
attempted to engage, or solidted another to 
engage, in homosexual acts; (2) "stated that 
he or she is a homosexuid or bisexual .,.. 
unless [the member] has demonstrated that 
he or she is not a person who engages in. 

Assessment of the Plan to Lift the Ban on Homo­
sexuals in the Military: Hearings Before the Mili-

' tary Forces and Personnel Subcomrii of the House 
Comm. on Arrried Services. 103d C6n8., 'lst Sess. 
(1993). .•' ' .- '• " '" "•" •̂-••-' • • • 

ts to engage in, has a propensity ^ 
! in, or intends to engage in homoeexû ^ 

attempts 
engage 
al acts," id § 654(bX2); or (3) "married or 
attempted to marry a person Known to be of 
the same biological oesx." Id S 654(bX3). 
As the language of Section 654(bX2) indî  
cates, and the legislative history confirms, al 
member's statement that he or she is a hôJ ^ 
mosexual gives rise to a.rebuttable presumpi" ; 
tion that the member engages in, or is likely. ] 
to engage in, homosexual acts. SJtep. No.] '\ 
112, 103d Cong., 1st Sess., at 293-94 (1993), j 
U.S.Code Ĉ ng. & AdnrnuNews 1993 at pp. ] 
2080-81. -̂ .̂̂ i. .j:.j;a ^ 

•The implementing Directive applicable t<r J 
military officers, such as Plaints, is DOD' ''. 
Directive 1332.30, (iaptibned "Sepkration df ' 
Regular Commissioned Officers,--which thê  ^ 
Navy has implemented.* This Directive pro-̂  
yides that thê mOitary wiD not. ask ;Eibout an 
applicant's sexual orientation because hcmio-
sexual ori«7ttoh<)n "is considered a personal 
and private matter and is not a bar to contin­
ued service ... Uiil^ manifested by h > 
secual cbniduct" DOD Dir. 1332J30, End. î '' 
i c , at 2-1 (Mardi 4; 1994). The Directive' 
definies "Homosexual Conciiict" ais including' 
"homosexual acts, a statement by a men 
that (iemonslrates a propensity or intent to 
engage in homosexual acts, or a homosexual 
marriage or attempted marriage." Id Un­
der the Directive, "[pjropensî  to engage in 
homosexual acts means more than an ab~' 
stract jpreference desire to engage in hô  
mosexual acts; it incficates a likeHhocx! that a 
person engages ih or wiD engage in homosex­
ual acts." Id Althou^ a statement 
demonstrate a propensity or intent to engage 
in homosexual conduct, the Dir̂ ative pt>-
vides the service member.with an opportmi-
ty "to rebut the presumption by presoiting 
evidence demonstrating tliat he or she d 
not engage in,'attempt to enga^ ii],'Iiave a 
propehdty to engage ih or intend to engage 
in homiosexual- acts." Id 1 C.l.b., at 2-2. 

Tlbie Directive provides expli(nt guidance to 
administrative boaras wh^ assessing .wheth­
er an officer )ias rebutted'the presumption. 

2. CNO message 01300Z MAR 94 (NAVADMIN 
.033/94),; See 11 Rec. GEIO, at 272_ 

- > i ' - . ' . ' 
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The Directive instructs the boards to consid­
er, among other things, ; . . 

(1) 'Whether the officer has engagetl in 
homosexual acts; (2) The officer's credibili­
ty; (3) Testimony from' others about the 
officer's paist conduct, character, and credi­
bility; (4) The nature and circumstances of 
the officer's statement; and (5) Any other 
evidence relevant to whether the officer is 
likely to engage in homosexual acts. 

td i C.l.b.(lH5), at 2-2; see iO IJ.S.C. 
§ 654(b)(i)(A)-(E).; ^ ' : 

As the Senate Committee found, the new 
poUcy is essentially the same as the pre-1994 
policy in that it provicies fpr mandatory sepa­
ration from the military on the basis of ho­
mosexual acts, marriages, or statements incii-
caUng a propensity to engage in homosexual 
conduct The primary difference is that the 
DOD will not ask questions about sexual 
orientation as part of accession pixicessing. 
The new pob'cy also provides gui(larice on the 
conduct of investigations; S.Rep. No. 112, ait 
289-90, U.S.Code Cong. & Admin.News, iat 
2076-77. • ; ; _ ,• ' ^ . 

On March 2, 1994, the day after the'Navy 
implemente(l the DOD Directives with re­
gard to service by homosexuals, Lt Thomas­
son delivered a letter to four Navy admirals 
for whom he had served at the Bureau of 
Naval Personnel stating that he was a homo­
sexual. Lt. Thomasson indicated in his letter 
that this characteristic was. "more deeply 
rooted than all sodetal, religious, parental or 
peer pressures can effect [sic]." I RecTr., at 
4-5. In acconiance with'military policy, the 
Navy instituted separation proceedings. . 

An administrative Board of Incpiiry was 
convened at vdiich Plaintiff was represented 
by military counsel as well as his current 
civilian coimseL The Board heard two days 
of testimony and argument and received into 
evidence several volumes of materials relat­
ing both to L t Thomasson's record aiiid the 
Navy's policy oh homosexuality. L t Thom­
asson submitted evidence of his service rec­
ord, expert testimony regarding the meaning 
and nature of both homosexuality and' tfae 
military's policy on homosexuality, and writ­
ten and live testimony from 15 witnesses 
with whom he had served and worked over 
the course of his career. The Navy did not 

Introduce any rebuttal evidence or dispute 
the substance of any of L t Thomasson's 
evidence. Indeed/ during its phase of the 
proceedings, the Navy acknowledged that L t 
Thomasson had attained an "enviable" ser­
vice'record. I.RecTr. at 0036, 0148. .' The 
Navy also acknowledged that there was no 
evicience that L t Thomasson had engaged in 
any "homosexual acts."' Plaintiff reftised, 
however, to introdiice evitJeiice to rebut the 
presumption that he engages in' or has a 
propensity to engage in homosexual acts by 
reading an unsworn statement to the Board, 
stating: "I will not go further in degrading 
myself by disproving a charge about sexual 
conduct Uiat no one has made." L RecTr., at 
141, IV Rec. T2A. - ' ^ ^ • • • 

., After hearing ail of j ie evî  the 
Board of Inquiry unanimously voted that L t 
Thomasson had made statementŝ  that indi­
cated he "engages in, attempts to enĝ ige in, 
or has a. propensity or intent to engage in 
iiomosexual acts" as prohibited by the pplicy 
and that he had not rebutted the presump­
tion raised by those statements, thereby fail­
ing to show cause for .retention. The Board 
accordingly recommended that L t Thomas­
son be honorably discharged. 

On September 9, 1994, a three-member 
Board of Review convened to examine L t 
Thomasson's case. The Board of Review, 
without comment unanimously upheld the 
Board of Inqpiir/s finding that L t T̂ iomas-
son had failed to establish Uiat he should be 
retained on active duty, and recommended 
that he be separated with an honorable dis­
charge. : The Assistant Secretary of the 
Navy for Manpower and Reserve Affairs sfh 
proved the discharge on January 17, 1994. 
L t Thomasson's honorable discharge certifi­
cate has been signed but it has. not yet been 
dated or delivered. On February 27, 1995, 
•Lt Thomasson filed suit in this (Court seek­
ing declaratory and injunctive relief to pre­
vent his discharge. This (Court granted a 
preliminary injunction enjoining the Navy 
from any fiirther action pending resolution of 
this case. . . : 

Summary judgment must be entered when 
"there is no genuine issue as to any material 
fact" and therefore "the moving party is enti-
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tied to judgment as a matter of law." Fed. 
R.CivP. 56(c). A fact is material when proof 
of its existence or non-existence would affect 
the outcome of the case, and an issue is 
genuine if a reasonable jury might retum a 
verdict in favor of the non-moving party on 
the basis of such issues. Anderson v. Liber­
ty Lobby. Inc., 477 U.S. 242, 248, 106 S.Ct 
2605, 2510, 91 L.E<i.2d 202 (1986). Both 
parties in the instant action agree that the 
facts in this case are not in dispute. This 
action, therefore, is ripe for summary judg­
ment 

, , THE FIRST AMENDMENT 
[1] Lt Thomasson contends that the poli­

cy at issue violates his rights of fireedom of 
speech and assodation as guaranteed him by 
the First Amendment, both on its face and as 
applied to him in particular. The Plaintiff 
argues that the policy infringes on the First 
Amendment because it is a content-based 
restriction on speech. By making certain 
statements in and of themselves a suffident 
ground for discharge, he contends that the 
policy is directly aimed at the suppression of 
tree expression—statements that a service 
member is gay—rather than at any conduct 
that the military mi^t legitimately regulate. 

The Plaintiff, however, misses the fimda­
mental point that the policy uses the speech 
as evidence, via rebuttable presumption, that 
the service member's declaration of his ho­
mosexuality vrill lead to homosexual conduct 
In the instant matter, the Navy did not as 
Plaintiff claims, argue at L t Thomasson's 
discharge hearing that the Board ahould rec­
ommend discharge solely "because L t Hiom-
asson's verbal acknowledgement of his sexual 
orientation was—in and of itself—forbidden 
'homosexual conduct'" Pi's Mem. of FA. in 
Supp. of Mot for SumJ. at 43. Rather, the 
Navy argued that Plaintiff's statement gave 
rise to a presumption that he engages in, or 
has a propensity or intent. to engage in, 
homosexual acts. 

The Supreme Court has recently held in 
the criminal context that "[t]he First Amend­
ment . . . does not prohibit the evidentiary 
use of speech to establish the elements of a 
crime or to prove motive or intent" Wiscon­
sin V. Mitchell, — UJS. —- , -—-, 113 S.Ct 

2194, 2201,124 L.Ed.2d 436 (1993). See 
Dawson v. Delaware, 603 U.S. 169, 164, 112 
S.Ct 1093, 1097, 117 L£d2d 309 (1992) 
("[T]he Constitution does not erect a per M 
barrier to the acimission of evidence concern­
ing one's beliefs and associations at sentenc­
ing simply because those beliefs and associa­
tions are protected by the First Amend­
ment"). If this holds true in tiie criminal 
context it is certainly applicable in the dvO 
context ̂ ere the litigant is not afforded the 
same constitutional protections as is a crimi­
nal defendant And certainly nothing in the 
First Amendment bars the use of a state­
ment constituting an admission. See Pruitt 
'v. Cheney, 96a F2d 1160,1164 (9tii CSr.1991) 
(an "admission [of homosexuality], Uke most 
admissions, was made in speech, but i 
does not mean that the first amendment 
predudes the use of the admission evi­
dence of tfae tacts admitted"), cert de­
nied — .U.S. —113 S.Ct 665, 121 
L j;d.2d 681 (1992) (citing High Tech Gays v. 
Defense Indus. Security Clearance Office, 
895 F.2d 663, 578-80 (9Ui CSr.1990)). Al­
though the DOD regulation does affect 
speech, as the Seventh (Circuit recognized, "it 
does so oiily inddentally, in the course of 
pursuing otfaer legitimate goals^" Benr-Shor 
lom V. Marsh, 881 F.2d 464, 462 (7th Cir. 
1989). Indeed, every court of appeals tp 
address this issue under the Tnilitaiy's for­
mer policy, winch contained the same rebab-
table presumption, conduded tfaat tfae of 
a statement in tfais drcumstance did not vio­
late tfae First Amendment Pruitt, 963 FJZd 
at 1163-64; Schowfngerdt v. United States, 
944 F.2d 483, 489 (9tfa Cir.1991); BenrSha-
lorn, 881 F,2d at 468-62; Rich v. Secretary of 
thi Army, 12S FJ2d 1220, 1228-2i9 (10th Cir. 
1984). •:'••- .::' 'C 

The Plaintiff attempts to distiiiguish tfais 
policy fix>m the pre-1994 policy by arguing 
that unlike the prior policy, the present poli­
cy now means that only homosexuals who 
speak about their sexual orientation are pre­
sumptively unfit for militaiy service. He 
Plaintiff argues that the policy now concedes 
that "there is nothing im];>ermissible about 
being gay and that [because] homoseznals 
may continue to serve [in the mHitaty,] the 
acknowledgement tliat one is gay has no 

•̂' 
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conceivable evidentiary value." Pi's 0pp. to 
Defs Mot for Summ.J. at 34. Again, howev­
er, the Plaintiff misreads the pohcy. Service 
members who engage ih, or demonstrate a 
propensity to engage in, homosexual conduct 
are unfit for service under the jsolicy. State­
ments made by those acknowledging their 
homosexuality are taken as evidence that the 
person has, or will in the future, engage in 
prohibited conduct ".But statements are not 
the only means for discharge. Those that 
don't speak about .their sexual orientation 
may still be discharged if it is discovered that 
they engage in or have a propensity to en-
gaige'in prohibited conduct T̂he statute, 
therefore, does not 'punish only those homo­
sexuals who speak about their sexual prefer­
ence. '. "" . •'•j'; '. 

Lt Thomasson further argues that the pol­
icy implicates the First Amendment and is 
"particularly perriidous" because it penalizes 
an individual's honest statements about his 
personal identity and his affiliation with a 
particular group. The (Court has indicated 
that a service member's expressive rights 
must often yield to the necessities of military 
life. See, e.g., Goldman p. Weinberger, 475 
U.S. 603, 508, 106 S.Ct 1310, 1313-14, 89 
L.Ed.2d 4re (1986) (upholding regulations 
preduding Orthodox Jew and ordained rabbi 
from wearing yarmulke while in military , uni­
form); Greer v. Spock, 424 U S. 828, 838, 96 
S.Ct 1211, 1217-18, 47 L.Ed.2d 506 (1976) 
(upholding restrictions of political speech on 
military base). As the Supreme Court has 
recognized, the judiciary's "review of mOitaiy 
regulations challenged on F^t Amendment 
grounds is tar more deferential than constitu-
tio review c>f similar laws or regulations 
designed for dvDian sodety." Goldman, 476 
U.S. at 507, 106 S.Ct at 1313. See also 
Broum v. Glines, 444 U S. 34̂ , 364,100 S.Ct 
694, 699, 62 L.Ed.2d 540 (1980) ("Thus, wMe 
members of the military services are entitled 
to the protec:tion8 of the First Amendment 
the different character of the military com­
munity and of the military mission recjuires a 
different application of those protecitions.' "0 
(quoting Parker v. Levy, 417 U.S. 733, 759, 
94 S.(Ct 2547, 2563, 41 L.EdAi 439 (1974)). 

In this instance, however, Lt Thomasson 
was not discharged from the Navy because of 

his stated or symbolic expression of an opm­
ion opposing the poUcy, or b̂  UM. f his 
support for a group that oppose- the pi licv. 
Instead, he was discharged for «u i n̂  ih~t 
he was a homosexual and ref\ising to ret t 
the presumption that he would ih nb en­
gage in homosexual conduct—cond i wh n 
the military may validly proscrbe. LnJ_r 
the policy, a service member is free to affili­
ate with a group that opposes the policy, to 
make statements criticizing the policy, to at̂  
tend ciemonstrations in favor of homosexual 
rights, to read homosexual newspapers, or 
engage in other such ecpressĥ e activities. 
See DOD Dir. 1332.30, Enc 8 1 C.3.d., at 8-2; 
S.Rep. Nc*. 112, at 292, UJSiCode (Cong. & 
Admin.NewB, at 2079. "What the service 
member is not fi-ee to do is declare himself to 
be a homosexual and fail to rebut tfae entirely 
reasonable presumption that as a homosexual 
he will engage in homosexiial conduct See 
Ben-Shalom, 881 F.2d at 464 (holding that a 
service member's statement indicating a like­
lihood of homosexual acts "can be rationally 
and reasonably viewed as reliable evidence" 
that the sendee member engages in or is 
likely to engage in homosexual acts). Thus, 
the basis for separation is acts and the likeli­
hood of acts, not "speecL" See Pruitt, 963 
F.2d at 1160 (holding tiiat pre-1994 policy 
does not implicate First Amendment). 

It is for these reasons that the policy 
likewise does not infringe on Lt Thomas­
son's right to freedom of association as guar­
anteed by tfae First Amendment The policy 
is not directed, as Plaintiff claims, toward 
statements of "personal identity," or "affilia-
tioD with a particular group," or "a firmly 
held affiliation with homosexuality." Service 
members, l̂iatever tiieir sexual orientation, 
are free to identify themselves as sympathet­
ic to gay rights causes, criticize the policy, 
and advocate change. Indeed, the policy ex­
pressly provides that pariidpation in such 
associational activities in and of itself is not a 
suffident basis for discharge. DOD Dir. 
1332.30, End. 8, 1 C.3.d, at 8-2. For tiiese 
reasons, the Coint finds that the instant 
policy does not infi-inge on the protections 
afforded Lt Thomasson under the First 
Ainendment ' 
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. , EQUAL PROTECTION 
,, [2] L t Thomasson, argues that both on 
its face, and as applied U> him in particular, 
the Defendants' policy regarding service by 
homosexuals in the military violates the 
equal protection guarantee of the Fifth 
Amendment in three ways: (1) by discrimi­
nating against homosexuals on the basis of 
their status as homosexuals; (2) by discrimi­
nating against acknowledged (or "open") ho­
mosexuals on the basis of their status as 
open homosexuals and their statements 
about their status; and (3) by illegitimately 
and irrationally presumiiig that open homo­
sexuals, by definition, will violate military 
codes of conducA; , ' 

The Eciual Protection (Clause of tfae Fcnir-
teenth Amendment directs that no state shaD 
"deny to any person within its jurisdiction 
the equal protection of the laws." It is made 
binding on the federal govemment by the 
Due Process Clause of tfae Fifth Amendment 
BoUing v. Sharpe, 347 U.S. 497, 498-99, 74 
S.Ct 693, 694, 98 L.Ed. 884 (1954). FifUi 
Amendment equal protection claims are 
treated precisely the same as equd protec­
tion daims under tfae Fourteenth Amend­
ment Weinberger V. Wiesenfeld, 420 U.S. 
636, 638, n. 2, 96 S.Ct 1225, 1228, a 2, 43 
L:Ed.2d 514 (1975). • ' ^ 

In evaluating the Plaintiff's equal protec­
tion claim, the Court must first determine 
which of the three recognized levels of equal 
protection review to employ: rational review, 
intermediate scrutiny, or strict scrutiny. See 
Cleburrie v. Cleburne Living Ctr., Inc., 473 
U.S. 432, 440-41, 105 S.Ct 3249, 3254-56, 87 
L.Ed.2d 313 (1986) (describing various stan­
dards of review). At tfae outset it is impor­
tant to recognize the particularly limited role 
of the judiciary in reviewing polides imple­
mented, by (Congress in tfae military arena. 
Artide I,' Section 8 of the Constitution pro­
vides Congress with exdusive power to raise 
and support armies. As tfae Supreme (Court 
has recognized, "^dges are not given the 

3. In the altemative, Lt. Thomasison mnintninc 
that the policy is at least subject to intermediate 
scrutiny because sexual prientation is a phenom­
enon that is somehow legally akin to gender. 
Intermediate scrutiny, however, has only been 
applied to cases involving classifications based on 
gender, Mississippi Univ. for Women v. Hogan. 

task of running the Army, [t]he militarj 
constitutes a specialized community governed 
by a separate disdpline from that of the 
dvOian. Qrderly government reqjuires. that 
the judiciary be as scmpulous not to inter­
fere with legitimate Army matters...." Or­
loff V. WiUcmghby, 345 U.S. 88, 93-94, 73 
S.Ct, 534,1540, 97 L.Ed..842 (1953). 

Tae Issue of what standard of review to 
apply to equal protection challenges to the 
military's policy governing service by homo­
sexuals has been adciressed previously by 
five fecieral courts of appeals. Eadi court 
has held that ratioioal basis is tfae proper 
standard, whether the challenge invoked ex­
clusion because of homosexual acts or 1 i 
on statements. See Steffan v. Perry, 41 F.3d 
677, 684 (D.C.Cir.l994) (en banc); Meinhold 
V. Department of Defense, 34 F.3d 1 1478 
(9th Cir.1994); Benr-Shalom, 881 F.2d at 464; 
WoocitwiTti v. United States, 871 F.2d 1068, 
1076 (Fed.Cir.1989), cert denied 494 U.S. 
1003, 110 S.Ct 1295, 108 L.Ed2d 473 (1990); 
Rich V. Secretary of the Army, 735 F.2d 
1220,1229 (lOtii (Cir.1984); acconi High Tech 
Gays, 895 F2d at 574 (applying rational bia-
sis test to challenge by civilian homosexual 
applicants to Department of Defense security 
dearance policy). See also Walmer v. Unit­
ed States DOD, 62 F.3d 851 (lOtii C3r.l995) 
(reaffirming validity of rational basis review 
in evaluating eqjual protection challenges to 
the military's policy regarding service by ho­
mosexuals as previously articulated in Rich). 

- Tlie Plaintiff contends, however, that his 
claim is subject to review under strict scruti­
ny * because the Defendants' policy creates a 
suspect classification by disadvantaging ho­
mosexuals solely on tfae basis of their sexual 
orientation and because the policy infringes 
on tfae Plaintiff's fimdamental ri^t ot bee 
speech. As discussed above, the policy does 
not violate L t Thomasson's ri^ts uncler the 
First Amendment so application of strict 
scmtiny on tfaat basis la not approjmate. 

458 U.S. 718,723-24, 102 S.CL 3331. 3335-36, 
73 L;Ed.2d 1090 (1982), and iDegitimacy, Lalli v. 
UiUi. 439 U.S: 259, 265, 99 S.CL 518, 523, 58 
IJBd.2d 503 (1978). This Court is unwilling to 
expand the law in that regard baaed cn an ob-
lique theory linking gender and sexual orienta­
tion. ... 
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The Plaintiff in this action correctly main­

tains that, while courts must accord defer­
ence to the policy determinations made by 
Congress in the arena of military affairs, 
there is no "military exception" to the Con­
stitution. Indeed, as L t Thomasson points 
out "a different equal protection test" does 
not apply simply because a case arises m the 
military context Rostker v. Goldberg, 463 
U.S. 67, 71, 101 S.Ct 2646, 2655, 69 L.Ed.2d 
478 (1981). As tiie Plaintiff acknowledges, 
however, homosexuals have not been charac­
terized as a "suspect class," which would 
require the Court to analyze any classifica­
tion under strict scmtiny. 

The Plaintiff argues that this Court should 
extend the class to include homosexuals be­
cause homoisexuals constitute a "discrete and 
insular minorit[y]" under the test articulated 
by the Supreme Court in United States v. 
CarolcTie Prods. Co., 304 U.S. 144,152-53, n. 
4, 58 S.Ct 778, 783-84, n. 4, 82 L.Ed. 1234 
(1938). Because the govemment is tree to 
criminalize homosexual conduct however, "a 
group that is defined by reference to that 
conduct cannot constitute a 'suspect class.'" 
Steffan, 41 F.3d at 684. See aZso Benr-Sha­
lom, 881 F.2d at 464. Further, the Supreme 
Court has expressed great "reluctan[cer to 
expand the niunber of dassifications afforded 
heightened scmtiny. Cleburne, 473 U.S. at 
441, 105 S.Ct at 3266. The Court has re­
fused to acicord heightened scmtiny tb the 
elderly, Massachusetts Bd of Retirement v. 
Murgia, 427 U.S. 307, 313, 96 S.(Ct 2562, 
2566-67, 49 lj£,d2A 620 (1976); tiie mentally 
retardecl, Cleburne, 473 U.S. at 442,106 S.(Ct 
at 3256-66; "dose relatives," l/yng v. Castil­
lo, 477 U.S. 636, 638, 106 S.CL 2727, 2729, 91 
L.Ed.2d 627 (1986); and a statiitorily-defined 
"family unit" Bowen v. Gilliard, 483 U.S. 
687, 601-03, 107 S.Ct 3008, 3017-18, 97 
L.Ed.2d 486 (1987). Therefore, because ho­
mosexuals do not constitute a suspect class 
and the policy does not infringe on the exer-

of a fimdamental right analysis of tiie 
regulations at issue under strict scmtiny is 
not appropriate. 

[3] The Plaintiff's challenge of tiie regu­
lations based on the Equal Protection (Clause 
m ; be examined under the standard of 
rational review. When evaluating a statute 

or regulation under rational-basis reviewi the 
court must ask two questions: First are tiie 
regulations directed at the achievement of a 
legitimate governmental purpose and, sec­
ond, do they rationally f\irther that purpose? 
Tnmble v. Gordon, 430 U.S. 762, 766, 97 
S.Ct 1459, 1463, 52 L.Ed.2d 31 (1977); Hel­
ler V. Doe, —-. U.S. ——, — , 113 S.Ct 
2637, 2642, 125 L.Ed.2d 257 (1993). i"[R]a-
tional-basis review in equal, protection analy­
sis Is not a license for courts to judge the 
wisdom, faimess, or logic of legislative 
choices.'" Heller, — , U.S. .at -—,113 
S.Ct at 2642. Under this standard of re­
view, tiie govemment "has no obligation to 
produce evicience to sustain the rationality of 

a [regulatory] classification." yld at , 
113 S.Ct at 2643. Because "a classification 
neither involving fundamental rights nor pro­
ceeding along suspect lines is accorded a 
strong presuniption of validity," id, at"——, 
113 S.Ct at 2642, "'[t]he burden is ori tiie 
one attacking the [goveriimental] arrange­
ment to negative every conceivable basis 
which might support it' whether or not the 
basis has a foundation in the recorcL" Id at 

, 113 S.Ct at 2643 (quoting Lehnhausen 
v. Lake Shore Auto Parts Co., 410 U.S. 356, 
364, 93 S.Ct 1001, 1006, 36 L.Ed.2d 351 
(1973)). ; ' 

Moreover, the Plaintiff in an action chal­
lenging the validity of a military regulation 
has an even greater burden to overcome 
given the deference courts must accord to 
action by the political branches in. tfae mih­
tary context The Supreme Court has recog­
nized that "[tJhe constitutipnai power of (Con­
gress to raise and support armies and to 
make all laws necessary and proper to that 
end is broad and sweeping." United States 
V. O'Brien, 391 U.S. 367, 377, 88 S.Ct 1673, 
1679, 20 L.Ed.2d 672 (1968). Because tiie 
militaiy is, "by necessity, a specialized sod­
ety separate trom civilian society," Parker v. 
Levy, 417 U.S. 733, 743, 94 S.Ct 2547, 25.')6, 
41 L.Ed2d 439 (1974), the Supreme (Court 
has held that "Congress is pennitted to legis­
late botfa with greater breadth and with 
greater flexibility when prescribing tfae rules 
by which [military sodety] shall be gov-
emed...." Id at 7«, 756, 94 S.Ct at 2556-
56, 2561-62. Indeed, "perhaps in no other 
area has tfae (Court accorded' (Congress great-
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er deference" than In the military cciiitext. 
Rostker, 463 U.S. at 61, 64-65, 101 S.Ct. at 
2649-60, 2651-2662 (1981). 

In addition, tfae Supreme (Court has noted 
the lack of competence on the part of courts 
to second-guess decisions made by Congress 
in the military context In Giliigan v. Mor­
gan, 413 U.S. 1, 93 S.Ct 2440, 37 L.Ed.2d 
407 (1973) the Court emphatically declared: 

[I]t is difficult to conceive of an area of 
govemmental activity in which the courts 
have less competence. The complex, sub-
tie and professional decisions as to the 
composition, training, ec]uipping, and con­
trol of a military foree are essentially pro­
fessional military judgments, subject al-
ways to civilian control of the Legislative 
and Executive Branches. -

Id at 10, 93 S.Ct at 2446. The (Court has 
recognized that "the military must insist 
upon a respect for duty and a disdpline 
without counterpart in dvilian Ufe''' to "fos­
ter instinctive obedience, unity, commitment 
and esprit de corps." Goldman, 476 U.S. at 
507,106 S.Ct at 1313 (quoting Schlesinger v. 
Councilman, 420 U.S. 738, 767, 96 S.CL 1300, 
1312-13, 43 L.Ed.2d 591 (1976)). See also 10 
U.S.C. § 664(a)(8) (1996). Restrictions pro­
mulgated td achieve these goals are matters 
entrusted to the mihtary's "considered pro­
fessional judgment" Goldman, 476 U.S. at 
508, 106 S.Ct at 1313, and courts have tradi­
tionally recognized that "tjudidal deference" is 
at its apogee \dien liegislative action under 
the congressional authority to raise and sup­
port armies and make rules and regulations 
for their governance is challenged." Rostker, 
453 UJS. at 70, 101 S.Ct at 2664-55. 

These prindples are particularly pertinent 
in this matter. . Like the regulation at issue 
in' Rostker v. Goldberg, where the Court i ^ 
held a military regulation recjuiring the reg­
istration of males and not females in tfae £a^ 
of an ecpial protection challenge, this regula­
tion "was extenshrely considered by Congress 
in hearings, floor debate, and in committee." 
453 U.S. at 72,101 S.Ct at 2666. According­
ly, tiie Supreme Court has cautioned that in 
making a determination on the merits in this 
circumstance, a court "must be particularly 
carefiil not to substitute [its] judgment of 
what is desirable for that of (Congress, or 

[Its] own evaluation of evidence for a i a- ^ 
able .evaluation by the Legislative 6i 
id at 68, 101 S.Ct at 2653, espedaUy when' 
"(Congress spwdficaally considered the cjues^ 
tion of the Act's constitutionality." /d at 64, 
101 S.Ct at 2651. See S.Rep. No. 112, at 
284-87 U.S.Code Cong. & Admin.New8 at 
2070-72 (addressing impact of policy on con­
stitutional righta of homosexual service mem­
bers). : < : , . ; 

[4] In promulgating the "Don't Ask Dont 
Tell" policy, the govemment has deariy ar­
ticulated a legitimate purpose for exduding 
persons who engage In or vrfio demonstrate a 
propensity to engage In homosexual conduct 
The militaiy has concluded that allowing ac­
knowledged homosexuals to serve in the mili­
tary would undermine unit cohesion and mili­
tary readiness. . Congress heard testimony 
from top militaiy professionals that unit co­
hesion is the single most important factw in 
maintaining an effective mihtia. (General Co­
lin Powell, then (Chairman of the Joint (Chiefs 
of Staff, testified, that "[t]o win wars, we 
create cohesive teams of warriors who wiD 
bond so tighUy that they are prepared to go 
into battie and give their lives ^ necessary 
for the accomplishment of the mission and 
for the cohesion of the group and for tfaeir 
individual buddies." S.Rep. No. 112, at 275, 
,U.S.Code Cong. & Admin.New8, at 2061. 
See also id. at 276, U.S.Code Cong. & Ad-
min.News at 2062 (({uoting testimony of Dr. 
Wlliam Daryl Henderson, former Comn 
er of the Army Research Institute and au­
thor of Cohesion- The Human Element 
Combat regarding unportance of unit cohe­
sion to success in combat). MOitary profes­
sionals testified that unit cohesion must be 
developed long before tfae unit is sent to tiie 
battiefield or the unit simply wiD not perform 
effectively. See id at 275-76, UJSLCode 
Cong. & AdminĴ ews at 2061-62 (dting ^ 
timony of Dr. David Maripwe, Chief of tfae 
Department of Military Psychology at the 
W t̂er Reed Army Institute of Research 
(Ceneral Colin Powell). 

The first reason dted by the govern 
tfaat the presence of homosexuals in the nuU-
taiy undermines unit cohesion focuses 
privacy concems of seryice members who are 
recjuired to live in conditions "characterized 



by forced intimacy with littie or no privacy." 
10 U.S.C. § 654(aX12) (1995). The Senate 
Committee noted the testimony of several 
witnesses who stated that permitting jsersons 
who engage in, or wiH likely engage in, homo­
sexual conduct to serve in the military would 
infringe on the privacy concems of other 
service members! Concem forThe privacy of 
service members is clearly legitimate as evi­
denced by the fact that the military places 
men and women in different living cpiarters. 
As the Senate Armed Forces Committee con­
cluded, "[i]n dvilian life, people are not com­
pelled to live with individuals who are sexual­
ly attracted to persons of the same sex, and 
the committee finds no military necessity to 
compel persons to do so in the military." 
S.Rep. No. 112, at 281, U.S.Code Cong. & 
A<imin.NewB, at 2067-68. 
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military's need to address the legitimate con­
cem that service by homosexuals in the mili­
tary will adversely Impact unit cohesion and 
mihtary readiness. The Committee noted 
that these restrictions reflect "professional 
nulitary judgment as to wiiat categories of 
personnel contribute to overall combat effec­
tiveness rather than narrow performance cri­
teria related to the performance of a spiecific 
task." S.Rep. 112 at 273, U.S.Code Cong. & 
Admin.News at 2061. 

(Closely related to the 'military's concem 
for the privacy of its service niembers is the 
concem over introduction of sexual i^nsion 
into um'ts. The military has determined that 
sexual tension jeopardizes military reiadiness. 
Again, because sexual behavior is a powerful 
force, the military has provided separate liv­
ing quarters and assignment polides based 
on gender. Just as it is reasonable for the 
military to take sexual behavior and sexual 
tension into account in establishing gender-
based assignment policies, the Senate (Com­
mittee found it was reasonable for the mili­
tary to take these considerations into accoimt 
"when addressing issues concerning persons 
who engage in or have the propensity or 
intent to engage in sexual activity with per­
sons of the same seix." I d at 278, U.S.Code 
Cong. & AdmiiLNews at 2064. 

The Plaintiff asserts in Counts I I and I I I 
that the tme purpose of the policy is to 
exdude homosexuals from the military be­
cause of their status as homosexuals, not 
because of their conduct The Plaintiff ar­
gues that the govemment's policy is based on 
irrational and invidious prejudice and stereo­
types and has no empirical basis. L t Thom-

n maintains, and indeed the govemment 
concedes, that his service record is outstand­
ing. He argues that his sexiial orientation is 
of no consequence to his performance and 
1 no impact on unit cohesion. The policy, 
however, is not based on prejudice but on tfae 

While it is tme that some service members 
may view themselves ais homosexuals but 
rionetheless remain cehbate, it would not be 
rational to develop military personnel polides 
on the basis that all homosexuals will remain 
ceh'bate or that they will not be sexuaUy 
attracted to others. It would be similarly 
irrati'onal for the military to ignore the obvi-
bus implications of placing people who are 
sexuaUy attracted to each other in the 'same 
living quarters. As sudi, the poh'cy is not 
based ori Irrational prejudices but on con­
crete, articulated concems about privacy and 
sexual tension and the resulting impact on 
unit cohesion. The mUitary is entitied to 
deference for its professional determination 
that these legitimate concems would ad­
versely impact our nation's military readi­
ness.''' ^. \ 

Under the second prong of rational basis 
review, the Court must determine whether 
tiie means employed by the govemment are 
radonaUy related to the legitimate purpose of 
excluding those who engage in or demonr 
strate a propensity to engage in homosexual 
conduct from service in tiie militaiy. In 
(Count I I I , L t Thomasson argues tiiat it is 
irrational to assume that because a service 
member makes a statement as to his or her 
sexual orientation that the member thereby 
has ciemonstrated a propensity to engage in 
prohibited sexual conduct As the Court of 
^peals for the District of Columbia (Circuit 
recentiy noted in Steffan v. Perry, the gov­
ernment's presumption, as embodied in the 
DOD Directives, that statements as to sexual 
preference indicate a propensity to engage in 
sexual conduct is Icertainly rational given 
that tfae human sexual drive is enormously 
powerflil and that an Open dedaration that 
one is a homosexuial is a rather reliable inch-
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cation as to tiie direction of one's drive.'' 
Steffan, 41 FAi at 690. Congress recog-
nized that nulitary polides properly take into 
account tiie sexual attractions that can exist 
between men and women, and "[sjimilar con­
siderations apply to the development of poli­
des with respect to homosexuality." . S.Rep. 
No. 112, at 284, U.S.Code CCong. & Ad­
min.News, at 2070. Indeed, advocates of gay 
rights have themselves linked homosexuality 
and homosexual acts in arguing against the 
criminalization of homosexual sodomy.* Fur-
tiier, tiie DOD need not be "compelled to 
engage in the sleuthing of soldiers' personal 
relationships for evidence of homosexual con­
duct in order to enforce its ban on homcwexu-
al acts." Benr-Shalom, 881 F2d at 464. 
Even assuming some homosexuals may state 
their sexual preference yet not engage in 
prohibited conduct wlien analyzing the con­
stitutionality of a statute under rational basis 
review, espedaUy in tfae arena of mflitary 
affairs, (Congress is enti'tied to deference and 
this Court is compeDed "to accept a le^sla-
ture's generalizations even r̂tien there is an 
unperfect fit between means and ends." 
Heller, — U.S. at ,̂113 S.Ct at 2643. 

It is asserted that the rebiittable presump­
tion irrati'onaUy presumes that homosexuals 
who acknowledge their homosexuality will vi­
olate tiie law. The Supreme Court faowever, 
has sanctioned tiie govemment's use of clas­
sifications based on identifiable characteris­
tics as a proxy for conduct when making 
employment decisions. In New York City 
Transit Auth. v. Beazer, 440 U.S. 668, 99 
S.Ct 1365, 69 L.EdAi 587 (19T9), tiie Court 
uphdd Uie Transit Authority's refiisal to &a-
ploy meUiadorie users enroUed in a treatment 
program, finding that it is rational to 
that aa a d ^ might engage in unacceptable 
conduct vrtiilii ori the job. Like the i^ula-
tion in Sinter, the Instant regulation is, at 
bottom, a Regulation goveming employment 
in a profession with somewhat unique crite­
ria. . . • • • 

A» *e Court of Appeals for the District oi 
ColuiHm^ pointed out, the Lambda Legal De­
fense A Bducation Fund, a well-known gay rights 
advocacy group, argued in its amicus brief sub-
tnltted to die Siq>reme Court in Bowers v. Hard­
wick diat homosexual sodomy should not be 

Further, as the D.C. (Circuit noted, vice 
members Uke Lt Thomasson "who Identic 
themselves as homosexual in a mflitary 
ting—where a declaration of homosexuaUty is 
a ground for discharge—convey the impres-" 
sion that they are not In doubt as to the" 
direction of tiieir sexual drive." St^n, 41 
FAiat69L This is particulariy perfa tin 
the instant case because Lt Thomasson re-
fljseci to state Aether or not he inten to 
engage In homosexual conduct' v" 

In short, the govemment's use of a rebut- ' 
table presumption is an entirely rational 
means of effectuating the miUtâ a legiti­
mate purpose of prohibiting individuals who 
engage in, or have a propensity to engage in, 
homosexual conduct from serving in the miU­
tary. It is not within the province of the 
(Court to second guess the government's 
sion, or hideed search for other motives or 
rationales. ' Rather, the (Court, applying a 
"healthy deference to legislative and laecn'-
tive judgments in the area of miUtaiy af­
fairs," Rostker, 453 U.S. at 66, 101 S.(Ct at 
2652, must simply determine whether the 
stated purpose is legitimate and the i s 
rationaUy related to that purpose. In this 
case, the govemment has clearly articulated 
a legitimate purpose and has provided a 
means tiiat is rational̂  related to the ftilfill-
ment of that purpose. ' ' ' 

'• DUE PROCESS AND THE 
ADMINISTRATIVE 
PROCEDURE ACT 

, Lt TTiomasson contends in (Count V that 
the poUcy at issue violates his rights to due 
process and procedural fhimess under the 
Fiflh Amendment to tfae United States (Con­
stitution by (1) creating and iq)plying a legal 
dassification tfaat is unc(»istftutionaIfy cjver-
broad; (2) applying a'presumption that is iri 
fact Irrebuttable; and (8) fmpoising an irre- ' 
buttable presumption grounded on a 
based expectation. He also contends that 
the Navy's decision to discharge him 
arbitrary, capridous, and unsupported hy 

criminalized because "the 'regulation td 
sex behavior constimtes tfae total piDhibitlca <rf 
an entire way of life' since homcsexiiality is 
taexorably intertwined with 1inmn...̂ ,B| 

.duct'" See Steffan, 41 FJd at 690, n. II 
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substantial evidence in violation of the Ad­
ministrative Procedure Act ("APA"). 

[5] In contending that the Defendants 
have created and appUed a legal classification 
that is imconstitutionaUy overbroad, the 
Plaintiff presumably means that the poUcy is 
overbroad in that it provides for discharge of 
members who may be homosexual but may 
not actively engage in prohibited homosexual 
conduct The poUcy, hbwever, provides for 
discharge of those members who cannot re­
but the presumption that they wfll engage in 
such conduct based on their statements. 
The fact that some service members who 
state that they are homosexuals may have 
subjective intentions of remaining ceUbate 
does not make the statute overbroad. As 
previously mentioned, under rational basis 
review, a court is compeUed to accept Con­
gress' generalizations "even when there is an 
imperfect fit between means and ends." 
Heller, — U.S. at — , 113 S.Ct at 2643. 

[6] The Plaintiffs next argument that 
the presumption is in fact irrebuttable, is 
non-meritorious since, as mentioned previ­
ously, three service members thus far have 
been able to rebut tfae presumption after 
making statements relating to their homosex­
uaUty. FinaUy, the Plaintiff argues rather 
obtusely that "it violates due process to im­
pose an irrebuttable presumption, which is 
rounded on a class-based expectation, on an 
individuaL v^en that individual may prove an 
exception to tfae expected rule and the issue 
in question plainly calls for an individuaUzed 
assessment" This poUcy provides for indi­
vidualized assessment because tfae service 
member is afforded the opportunity to rebut 
the presumption and is afforded a f^ hear­
ing on tfae merits. Again, tfae miUtary is 
entitied to rely on ; reasonable inferences 
based on dassifications to make employment 
dedsions. See Murgia, 427 U.S. at 307, 96 
S.Ct at 2662 (holding that mandatory retire-
1 t age of 50 for poUce officers rationaUy 
furthers tfae government's purpose of assur­
ing the physical preparedness of its poUce 
foree). '•- •' •.••.̂ •' 

It is for this reason that the poUcy also 
does not run afoul of the APA. The poUcy 
provides, and indeed L t Thomasson was giv­
en, a fiiU hearing on the merits. There is 
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substantial evidence in the record supporting 
the Navy's determination that Lt Thomas­
son fafled to rebut the presumption that he 
has a propensity to engage in homosexual 
conduct based on hia statement 

Accordingly, tiie "Dont Ask Dont TeU" 
poUcy does not violate L t Thomasson's 
rights under the First Amendment the 
Equal Protection (Clause of the Fifth Amend­
ment the Due Process (Clause of the Fifth 
Amendment or the APA, either on its face or 
as appUed to him. The Plaintiffs motion for 
summary judgment therefore, should be de­
nied and the Defendant's cross motion for 
summary judgment should be grantecL 

An appropriate order shaU issue. 

. ORDER ... 

This matter came before the Court ori 
cross-motions for summary judgment For 
reasons stated in the accompanying Memo­
randum Opinion, it is hereby 

-ORDERED Uiat Plaintiffs Motion for 
Summary Judgment is denied and Defen­
dants' Motion for Summary Judgment is 
granted and this case is dismissed. 

Stephanie J . KING, Plaintiff; 

John H. DALTON, Secretaiy of the 
Navy, et al.. Defendants. ' 

Civ. A. No. 95-250-A. 

United States District Court 
E.D. ^ r̂ginia, 

Alexandria Division. 

July 28, 1995. 

Worker who was employed by govern­
ment contractor brought Tltie VH sexual 
harassment action against Secretary of the 

.'xj '-^j"''...''. :\ - ''. 





Servicemembers Legal Defense Network 
Novembers, 1995 • • • * • 

Marsha Scott 
Deputy Assistant to the President 
149 Old Executive Office Building 
Washington, D.C. 20500 

Dear Marsha: 

We would like to commend you for recent comments in The Advocate dated October 31, 1995 
regarding gays in the military. You said that "I'm not here to defend that. I don't like that 
compromise. I don't think it works well." 

Likewise, we would like to commend George Stephanopoulos for his comments at the recent 
NLGJA conference where he said, "And though we tried ~ I know we didn't achieve what we set out to 
achieve.... We'll continue to do what we can to ensure that at the very least, gays and lesbians serving 
honorably in the military, as they have always done, can do so without the harassment that has scarred 
too many lives and marred too many careers. I understand your disappointment. 'Don't Ask, Don't 
Tell' has not worked as well as we had hoped." 

These comments begin to acknowledge that the "Don't Ask, Don't Tell, Don't Pursue" policy 
has not stopped the witch hunts, harassment and investigative abuses as promised and imply that the 
President is willing to take corrective actions. These comments also help bring the President back to 
his original position that any policy that treats people differently for saying and doing the same things 
is wrong. 

We would like to bring to your attention, however, two recent occasions when the message has 
gotten off-track. First, in the same issue of The Advocate in which your comments appear. President 
Clinton is quoted as supporting a ban on so-called homosexual activity. President Clinton never took 
such a position in 1992 and need not raise it at this late date. Indeed, such assertions will only erode 
the President's support among lesbian, gay and bisexual voters and their supporters. 

Second, this week's "Reliable Source" column in The Washington Post quoted George 
Stephanopoulos, when asked whether his cigars were from trade-embargoed Cuba, as saying "don't 
ask, don't tell." This flippant attempt at humor, like the "Don't Ask, Don't Tell, Don't Pursue" policy 
itself, is not funny to lesbian, gay and bisexual constituents. We certainly would never expect the 
Administration to make callous jokes at the expense of any other group of citizens and we would like 
assurances from Mr. Stephanopoulos that it will not occur again. 

Thank you for your tireless efforts. As always, we are eager to stop the abuses ofthe current 
policy in the field and ensure that President Clinton's few promises are carried out as intended. 

Sincerely, 

Michelle M. BeneckeTEsq. C. Dixon Osbum, Esq. 
Co-Executive Director Co-Executive Director 

P.O. Box 5.3013 * Washington, D.C. 2()()()y * Voic': 202.328.3244 * Facsimile: 202.797.1635 



SPOKESMAN-REVIEW 

T
here's more hot 
w a i e i ' l o r en i -
l)a(ilcd Spok.iiie 
( " o u i i t \ ' , W i i s l i . , 

(.'oroiu.'r iJe.xter 
Amend, who cited the Bible and a 
med i ca l d i c t i o n a r y w h i l e r a i l i n g 
against "sodomites" in an .\ i igi ist TV 
inten'iew. 

A recall petit ion targeting Amend, 
a 76-year-old retired urologist, was 
OK'd by a superior coun judge Sep­
tember 22, and Gov. Mike Lowry's 
legal counsel has asked the state 
medical qual i ty assurance commis­
sion to check A m e n d out . Mean­
while, the Associated Press reponed 
that d u r i n g Amend's tenure, Spo­
kane has become a lousy place to 
lose a loved one. T i ie newspaper al­
leged that the coroner 
• advised a d ivorced woman who 
couldn't afford to cremate her dead 
brother to go to church and find a 
husband; 

Cornered coroner 
Amend (leftl and his attomey, 
Donald Kellman, following a 
court hearing 

• told a sobbing cou­
ple w h o s e son had 
d i e d f r o m a d r u g 
overcloNe, " I d o n ' t 
know wliai 's bo i l ier -

ing you. A l ie r all, he l ived on the 
f r inge-what d id you expect?"; and 
- tr:p|jcd over ihe body ol ' a ij-ycar-
o ld chok ing v ic t im in f ront o f the 
child's grieving parents. 

Reported a fo rmer employee in 
Amend's of f ice: " H e has no social 
skills." 

Selective memory: Once again 

President C l i n t o n seems to have 
l o r g o t t c i i just what he p r o m i s e d 
dur ing the 1992 campaign, when he 
vowed to li lt the ban on gays in the 
mil i taiy. Then his cam|)aign said he 
wou ld open the military's doors to 
gays and lesbians as a matter o f civi l 
rights. 

D u r i n g a lunch vvith journa l is ts 

LUC NOVOVITCH/REurER 

"THEY SAY THERE AREN7 TWO 
SEXES, THERE ARE FIVE GENDERS. 
They started with heterosexual; I 
followed them there. They went on 
to Iiomosexual; I was slowing down. 
They said transsexual; that's the 
third one. I don't understand the 
last two. I tell you this: God created 
man and woman—I don't care what 
Bella Abzugsays." 
Presidential candidate Pat 
Buchanan, trashing the UM s 
Beijing conference on women 

STEWART COHEN 

•.'.•.'-- I i i ..5. 

One third of documented hate 
crimes in Dallas in the first 
nine months of 1995 were 
antigay incidents. 
SOURCE: Dallas Police Department 

Top five causes of death from 
January 1 through August 13 
for felons in Texas prisons: 
LAIDS 
2. Cancer 
3. Heart disease 
4. Uver disease 
5. Lethal iqection 
SOURCE: Texas Department of Criminal Justice 
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'i don't appreciate the 
mayor and city council 
members referring to me 
as a 'clown act.'" 
Kilty Cole, a self-described "glamour 
dmg (juecn" candidate for mayor (f 
Pahn Springs, Calif, resjHinding lo 
criticism in ihe letters-io-ihv-cdilor 
section of a local tuivspaper 

Metro areas with the largest 
^ increase in AIDS 
# cases between 

/ 1990 and 199̂  

• 

SOURCE: Associateo Press 

AIDS benefits of 
the rich and famous 
Overcoming humble beginnings, mass-
participation AIDS fund-raisers have 
blosGOi"n3c3 into inojor. magnets for 
celebrities in sneakers. Among this 
year's star-studded events were 

AIDS Walk New York (May 21) : 
Tony Randall 
AIDS Walk San Francisco 
(July 16):HoUy Near 
AIDS Walk Los Angeles 
(September 17): Sandra Bullock, 
Jamie Lee Curtis 
AIDS Walk Wisconsin 
(SeptembiT 17): Tipper Ciore 
AIDS Walk Colorado 
(September 10): Rosic Perez 
Boston-to-New York AIDS Ride 
(September 14-17): Doug Savant 
Vancouver AIDS Walk 
(September 24): Tom Arnold 

September 25, a reporter asked if 
he wished he had never confronted 
the issue. "Well, to be fair, I didn't 
take that on; that was an issue that 
was visited on the presidency," 
Clinton said. 

•"The position I took, ri;member, 
was not that wc should change the 
rules of conduci, which prohibited 
iK.miosexual activity, but that we 
should not ask ptiopk; or persecute 
people for their lailure to lie about 
their se.xual onentatioii," he said. " I 
suppose the easy thing to do would 
be to say, 'Oh, well, let the courts go 
loi-ward.' 1 was tmug to find a way 
to put an end to this so that the mil-
itar)' could jiisi put this issue be­
hind it and g(j on being the world's 
1. 

; 
In 1992, however, Clinton main­

tained that discrimination was 
wrong-pure and simple. Candidate 
Clinton also never mentioned keep­
ing the ban on homosexual condua. 

Different strokes: "Homosexu­
ality is a mental disorder similar to 
schizoplirenia or depression." That's 
the word from psychologist Robert 
Druminond, president of the 
(JIaihe, Kan., school board. 

Drummond made tiie assessment 
Sepieinber 22 in a trial stemming 
Iroin the suburban school district's 
1994 decision to remove a lesbian-
ihemed book from three high 
school libraries. " I believe homosex­
uals have a diff icult problem," 
DrumiiKjnd testified. "1 believe in 
what the Bible says about homosex­
uality, and the Bible says homosex­
uality is a sill." In addition to his 
i - . l s •> - -.1.-.1 • . . . , . ,1 c • . l , . - . , - , l . 

board head, Drummond is also vice 
president of Mid-America Nazarene 
College in Olathe. 

Breakup in lobster land: it s 
splitsviUe for the two groups back­
ing Maine's antigay referendum. 
One of the groups, the Coalition to 
End Special Rights, refused in late 
Septembei- lo sign "standards for 
principled campaigning" devised by 
the other group. Concerned Maine 
Families, Peeved, a CMF spokesman 
dubbed CESR a pawn of "the big 
right" and accused it of "engaging 
in politics motivated by the malevo­

lent spirit of disgust and hi;.' 
The. referendum is scheduled 
considered by voters in Noven 

As for Beavis and Butt-t 
Britain-the nation that spaw n, 
scatological comedy st \ l i i i 
Benny Hill—is suddenly scjin 
about safe-sex television pru 
miiig. Britain's Indepeiideni I 
sion Commission said Se|)teiiil 
that it had fined MTV EUI'O|H 
$23,170 for airing Safe 'n ' S,: 
AIDS education program. " I 
clearly aimed at sexually acti\'i-
ers and included sections, IM 
on sadomasochism and anal si 
suited to young viewers," sai 
.v^ii''i:iisi'.i'';i. M'.' V was alsi) 
$46,350 for airing a progran 
the commission said iiu 
"smutty banter about under.î .' 
and $23,170 for a commerri, 
"appeared to condone t l id 
wrecking by a teenage boy of 
dier's car." 

AIDS act extended: TIR I 
of Representatives voted Sr 
ber 18 to extend the Ryan 
Comprehensive AIDS Resf 
Emergency Act through tin 
2000. The House version of i ' 
tension was sent to a conli 
committee to be reconciled • 
Senate version. 

The Real thing: cay ca 
lawmaker Real Menard was ' 
out September 18 in an attei 
advance gay and lesbian mai . 
Tl'ie Hojse ..f Comnioiis voir. 
52 to reject a measure inti'c^ 
by Menard that would extern 
recognition to same-sex man 
Menard said he was disap|)' 
by the vote but would keejj 
to advance gay rights causes i 
liament. 

Coming soon—Show^ 
Heavy security, 200 praying |; 
ers, and bomb threats: It w: 
run-of-the-mill movie pre 
when Priest opened in Wai> 
September 15. The film, whi' 1 
tains a depicdon of a gay pri' 
scheduled to be shown in nii. 
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The Reliable Source 
By Annie GroerandAnn Gerhart 

iMscount of Monte Cristos 
I he chic cigar set fired up their 
.stogies Siinday mght at a Ritz-
Carlton dinner honoring David, 

Viscount Linley, one of the few British 
,T; foyalswiio actually work for a Ijvuig. He is a 
'^-.pHMtme, maker. Lots of women joined the 

men in post-prandial puffing on Monte 
I .fcristos, including yacht charter broker 
,;, Sandy Acker, arts maven Wilma Bernstein 
I.*; \ind boutique owner Paula Abu Rahmeh. 

George Stephanopoulos pocketed two 
,.y 5'gars—one for himself and another for 
* ^president Clinton (who will probably have 

to smoke his outside, by order of the first 
'.' -lad>-). When it was suggested that the party 
" favors might have been made in 

trade-embargoed Cuba, George retorted, 
..rDon't ask. don't tell." David Salz, CEO of 
Alfred Dunhill of North Amenca, insisted 
that this particular (unmarked) batch came 
from the Dominican Republic. Neither 

. Stephanopoulos nor his date. Wendy Sniith 
. of the White House political affairs office, 
. lit up at the dinner. 

, Lord Linley—son of Princess Margaret 
and her ex-husband. Lord Snowdon—was 

. ;here hawking exquisite handmade, 
_castle-shaped wooden follies (cigar or 

' .treasure boxes at $14,000 each) and other 
high-end accessories ($ 125 for a pencil 

-rcup) for Dunfiill. 
-, Not everyone smoked after dinner. But 
cancer surgeon LaSalle Leffall Jr. invoked 

•'his good manners as a party guest and 
' refrained from lecturing his table-mates. 

Viscount Linley 
and his 
handiwork: a 
$14,000 folly, 
or 
"Gentleman's 
Keep-Safe 
Box." 

->.*.'XP<A'r5Sr: 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Gays in the Military: Message & Legal Issues 

President Clinton promised that the new regulations on gays in the military would at the 
very least stop witch hunts, harassment and investigative excesses. To date witch hunts continue, 
investigative abuses continue and harassment has skyrocketed. These violations have been 
fiieled by actions and omissions at the top levels ofthe Department of Defense, including: 

• instructing investigators, for the first time ever, to question parents about 
their kids to gather evidence for discharge; 

• failing to establish a means, despite numerous requests, whereby gay 
servicemembers can report death threats and harassment without fear of 
being investigated and discharged themselves; and 

• allowing the Departments of Defense, Air Force and Navy to issue 
memoranda, without White House input, that gut the regulatory limits on 
investigations into the lives of suspected gay servicemembers. 

If President Clinton does not take steps -and they do not have to be public steps— to 
ensure that even the most basic and uncontroversial requirements of "Don't Ask, Don't Tell, 
Don't Pursue" are implemented, the Administration threatens to reinforce the perception among 
many Americans that the President has difficulty standing by his word. 

A recent poll done by Celinda Lake for the Human Rights Campaign asked 800 registered 
voters what bothered them most about President Clinton's "Don't Ask, Don't Tell, Don't 
Pursue" policy: the priority he gave the issue, that he flip-flopped on the issue, that he left gays 
in the military, or that he did not give gays their rights. Thirty-three percent, the largest 
response, said that they were most disturbed by President Clinton's flip-flopping, his 
unwillingness to take a stand. Only 8% criticized President Clinton for taking a stand in support 
of gays in the military. 

By failing to implement the few promises in the new policy, the Administration further 
risks needless, embarrassing media and litigation for lack of good faith implementation of the 

P.O. Box 33013 * Washington, L~).C. 20009 * VOICL-: 202.328.3244 * Facsimik-: 202.797.1635 



new policy. When the system utterly fails them, servicemembers have nowhere else to turn but 
federal court and the court of public opinion. 

We will be issuing our Second Annual Report on "Don't Ask, Don't Tell, Don't Pursue" 
in February and would welcome the opportunity to say that, as promised by the new policy, 
witch hunts, harassment and other investigative abuses have stopped. Today, we cannot. A 
proposal submitted previously to the White House and the Department of Defense that would 
address many of the concems raised here is attached. 

The Administration's public statements that the new policy is working as intended are 
vyrong and only make the situation worse. Reports by The New York Times, The New Republic, 
Newsweek, The Los Angeles Times, CNN, CBS, NBC and CNN, among others, reveal to the 
public that the "Don't Ask, Don't Tell, Don't Pursue" policy is being flaunted by the Department 
of Defense. The statements send a harmful message to those who believe they can continue to 
witch hunt and harass with impunity, make matters worse for servicemembers caught in the trap 
of an intransigent commander, and erode public confidence in the President's willingness to 
stand by his word. 

If President Clinton addressed the abuses of the new policy that continue to happen, he 
could develop a cohesive message and deflect much of the anticipated criticism. The message 
would not only be supportive of those who wanted to see the President implement an evenhanded 
policy, but would help to defuse the perception that Clinton is unwilling to take a stand or stick 
by his decisions. The elements of such a message should include the following: 

No American tolerates death threats and harassment against any person, 
for any reason. Nor can we. No American supports govemment 
investigators questioning parents about their kids to have them discharged 
from the military. Nor can we. 

I am deeply disturbed by reports that some military commanders are 
disregarding the mandate to stop witch hunts, asking questions about 
sexual orientation and harassment. If I catch anyone going on witch hunt, 
or find out about other command abuses, it will mean the end of their 
career. 

This policy is not a perfect solution. It is not identical with some of my 
own goals. Americans should be treated equally for saying and doing the 
same things. 



Servicemembers Legal Defense Network 

EXHIBITS 

1. SLDN Memorandum: Department of Defense Violations of Current Regulations 

2. SLDN Memorandum: First Steps to Bring DoD Into Compliance With Current 
Regulations 

3. SLDN Memorandum: A Few Examples of Administration's Public Misstatements 
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Servicemembers Legal Defense Network 
•A- •* -A- •*• 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Department of Defense Violations of Current Regulations 

Death Threats/Harassment/Hate Crimes. The new regulations state "harassment will not be tolerated 
against any servicemember for any reason." Gay servicemembers, however, cannot report death threats, 
harassment and hate crimes and their basis (because they are gay). Nor can they cooperate in police 
investigations - civilian or military ~ where their sexual orientation may be revealed. Straight women 
cannot report sexual harassment or rape without risking retaliatory, false accusations and investigation. 

One SLDN client was threatened with rape and death based on her perceived sexual orientation in 
a letter delivered to her home and addressed to her by name, rank and social security number. She was 
afi-aid to inform military officials because of the threat of investigation. Civilian police said they would 
tum the letter over to the military. This woman leamed of SLDN only by chance, two terrifying weeks 
later. We resolved this dilemma only after negotiating with top Pentagon officials to ensure the source of 
the threats, and not her life, would be invesfigated. This is not satisfactory and it is not excusable under 
current regulations. DoD must enforce its zero-tolerance policy against harassment, permit all 
servicemembers to report death threats, harassment and hate crimes without retribution, and investigate 
those who harass. 

Witch Hunts and Fishing Expeditions. In Okinawa, Japan, more than twenty marines were asked about 
their own and others' sexual orientation fi-om April - June 1994. Agents searched the room of Corporal 
Craig Haack based merely on the "suspicion of homosexuality," seizing his personal diary, letters from 
home, word processor, disks and photo album to fish for "evidence" that he might be gay. SLDN 
cooperating attomeys documented over 50 command violations. More recently, in Korea, PFC Shannon 
Emery was targeted in a witch hunt that began immediately after she reported an attempted rape. Emery 
was held for six months beyond her transfer date and pressured to accuse coworkers as lesbians in 
exchange for leniency. The witch hunt, subsequently confirmed by the IG, as stopped only after intensive 
intervention by SLDN with top Administration officials. 

Pentagon guidance is fiaeling these abuses. Air Force officers have been encouraged to pursue 
suspected homosexuals "discovered" during inquiries against other servicemembers. Air Force, Navy and 
DoD memos have instmcted officers to expand the scope of inquiries in statements cases beyond 
permissible limits by fishing for additional statements and any homosexual acts. 

Questions to Parents. The same Air Force memo directs inquiry officers to question parents about the 
sexual orientation and private lives of their children for purposes of discharge. This memo conflicts with 
and exploits traditional security clearance guidance not to conceal one's private life from family members. 
Parents have been shocked that military officials would intmde into private family relationships and 
attempt to tum family members against one another, which they assumed was forbidden under the new 
policy. 
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Servicemembers Legal Defense Network 

MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: First Steps to Bring DoD Into Compliance With Current Regulations 

We are concemed that the Administration is not taking the necessary steps to prevent and rectify 
improper implementation of the "don't ask, don't tell, don't pursue" policy. The following are first steps 
that we believe would stop many of the abuses we have documented under the new policy. 

Take Disciplinary Actions. Discipline commanders and investigative agents who violate the new 
policy, as provided for in the regulations, beginning with those responsible for the Okinawa and Korea 
witch hunts. Commanders who tolerate harassment, hate crimes and death threats should also be 
disciplined. To date, no military official has been disciplined for violating the policy, despite numerous 
substantiated complaints. This lack of action tells commanders they can violate the policy with impunity 
and fosters a climate resistant to its implementation. 

Conduct Training. Train aU military members on the intent and letter of the new regulations, including 
all levels of command, all unit levels and all schools. Formalize the training once or twice every year. 
Ensure that servicemembers understand what they can and cannot do under the policy and what their legal 
rights are. We understand that no training has been conducted in the field since the regulations were 
implemented; new troops are told only that homosexual conduct is against regulations. 

Issue Additional Guidance. Issue additional guidance to the field in an appropriate form such as a 
Letter of Instmcfion based on a first year review ofthe new policy. Clarify that (1) servicemembers will 
not be investigated for reporting death threats, hate crimes and harassment and their underlying basis; (2) 
inquiry officers do not have the authority to conduct fishing expeditions, but must limit their inquiries to 
the specific allegations; and (3) commanders cannot launch inquiries without credible information and 
credible information does not include all information. 

Rescind Memoranda. Rescind the Air Force memorandum dated November 4, 1994, the Navy 
memorandum issued in June 1994 and the Department of Defense memo dated August 18, 1995 that gut 
the prohibitions against fishing expeditions into the lives of suspected gay personnel. 

Appoint Troubleshooters. For the next year, as a pilot project, assign troubleshooters, perhaps one from 
the DoD General Counsel's office and one from the staff of the Assistant Secretary of Defense for 
Manpower and Readiness, to advise attomeys, commanders and others about appropriate actions and 
interpretations under the new policy to clear up ambiguity and misunderstanding. 
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MEMORANDUM 

TO: George Stephanopoulos, Senior Advisor to the President 
Marsha Scott, Deputy Assistant to the President 

FROM: C. Dixon Osbum, Esq., Michelle M. Benecke, Esq. 
DATE: October 23, 1995 
RE: Gays in the Military: A Few Examples of Administration's Public Misstatements 

1. "Is Clinton happy with implementation of the policy over the past year? 'He is,' White 
House spokesman Michael McCurry said at a March 13 briefing. 'Military commanders in the 
field are satisfied with it, and the number of expulsions clearly is declining.'" National Journal 
March 25, 1995. [Inaccurate. The rate of expulsion of gays is exactly the same. Clinton 
should not say that he is happy with the new policy as it puts into law exactly the same 
differential standards as the policy he attempted to repeal.] 

2. "[A]sked how Reserve Officer Training Corps can operate on campuses that have anti­
discrimination policies [, Mr. Clinton said,] 'If the policy were implemented in spirit and in letter 
the way it was written, ... I don't think it would be a conflict'." Washington Times, March 24, 
1995. [Wrong. The new policy, even if implemented as intended, treats gay and straight 
soldiers differently for saying and doing the same things, and thus in no way meets the 
standards of an anti-discrimination policy.] 

3. "Senior military officials, however, insist that the policy has been successfully 
implemented. 'My sense is ... in the absence of different information, the force has adapted to 
the new policy and is doing a good job with it,' says Gen. John Shalikashvili, chairman of the 
Joint Chiefs of Staff Christian Science Monitor, March 17, 1995. ]Misleading and 
disingenuous. The Department of Defense has established no means of monitoring abuses 
of the new policy or allowing soldiers to report abuses without fear of being discharged. 
SLDN, Members of Congress and private attorneys have, however, presented DOD with 
different information. Secretary Perry and others have made similar misleading 
comments.] 

4. "DOD spokesman Doug Hart insists the mles are applied in an 'evenhanded' manner and 
that no abuses occur. When I recounted specific incidents, he said they were 'impossible.' What 
about servicemembers asked to tum in others? 'You can't ask about other people. It's explicit in 
the new direcfives,' Hart said. 'It doesn't happen'." The New Republic, May 2, 1994. [Wrong. 
Denial of reported and documented abuses of the new policy creates a perception of 
hypocrisy and erodes public confidence in the President's ability to take a principled stand 
and control his own military.] 
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' Servicemembers Legal Defense Network 
* * * * * 

September 7, 1995 

Judith Miller 
General Counsel 
Department of Defense 
1600 Pentagon 

Washington, D.C. 20301-1000 

Dear Ms. Miller: 
We were surprised to learn that you issued a memorandum dated August 18,1995 that 

encourages commanders and inquiry ofTicers to conduct wide-ranging fishing expeditions into the 
private lives of gay soldiers, but not heterosexuals, to determine if they are in violation of military 
regulations.' As the first Department of Defense statement on "Don't Ask, Don't Tell, Don't 
Pursue" since its implementation, this memorandum clearly contravenes the letter and intent of the 
new policy and provides strong evidence that the Administration is violating laws requiring a good 
faith effort to implement the new policy as intended. 

Contrary to your memorandum, the new regulations on homosexual conduct do not require 
the govemment to "inquire" about or produce so-called "evidence" that a servicemember engages in 
acts that violate military regulations. Instead, as President Clinton stated in announcing the new 
policy, the regulations require that the govemment proceed "with an even hand against everyone, 
regardless of sexual orientation." If the Department of Defense does not inquire into the acts of 
heterosexual servicemembers when they reveal their identity, it cannot do so against gay 
servicemembers. 

Further, the new regulations state that inquiries "must be limited to the factual circumstances 
directly relevant to the specific allegations." The policy also provides that "at any point during an 
inquiry, the commander or appointed inquiry officer must be able to clearly and specifically explain 
which grounds for separation he or she is attempting to verify." Under the regulations, the only 
legitimate inquiry is whether a servicemember in fact said he or she is gay. The military simply may 
not use a statement of sexual identity as an excuse to go searching for other grounds of discharge. 
Your instructions circumvent the clear limitations set forth in the new regulations and reduce 
administrative inquiries into fishing expeditions. 

The danger is clear. Evidence of acts, gay or straight, can subject a servicemember to 
criminal prosecution. Your memorandum, however, only targets gays for fishing expeditions and 
threatens them, as a result, with the possibility of criminal prosecution. Your memorandum, 
therefore, potentially criminalizes anything that a gay person says about his or her identity. 

' The memorandum also forecloses legitimate opportunitios to rebut the presumption under the new policy, making 
clenr ihnt the Department of Defense will take all steps necessary to prevent acknowledged gays from serving in the 
military. We will address this direct violation of "Don't Ask, Don't Tell, Don't Pursue" under separate cover. 
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Heterosexual servicemembers simply do not face fishing expeditions and criminal prosecution 
resulting from their statements. 

This memorandum provides conclusive evidence that the Depanment of Defense and its 
branches of service are eviscerating the spirit, intent, and letter of "Don't Ask. Don't Tell Don't 
Pursue," ' 

As you are aware, the Department of the Air Force issued a memorandum on November 13 
1994 that condones the interrogation of parents in an attempt to gather evidence against their 
children for purposes of discharge. The memorandum also instmcts commanders to investigate a 
servicemembers' associational activities in clear violation ofthe new policy. And, in perhaps the 
most flagrant disregard of the goals set forth by President Clinton, General Powell and Congress, 
the memorandum encourages witch hunts by permitting inquiry officers to pursue "other [gay] 
military members" uncovered during fishing expeditions. Though these clear violations of "Don't 
Ask, Don't Tell, Don't Pursue" have been brought to your attention on more than one occasion, you 
have taken no action. 

You are also aware of a Navy memorandum issued in June 1994 that explicitly instructs the 
govemment to conduct fishing expeditions against gay soldiers, but not heterosexuals, in violation 
ofthe new policy. With astonishing candor, the memorandum states that the govemment should go 
beyond the allegations and attempt to uncover evidence of a gay, but not a heterosexual, 
servicemember's desire "to commit criminal acts," referring to private, adult, consensual 
relationships. The Navy memorandum, like the Air Force's, also penalizes servicemembers for 
their associational activities in direct violation of "Don't Ask, Don't Tell. Don't Pursue," stating 
that a servicemember's support of "homosexual interests may violate" military regulations. Never 
before has the military adopted a policy that a servicemember's legitimate suppon of gay family 
members, friends, churches or other organizations can result in reprimand or the loss of a career. 
Though these clear violations ofthe new policy have been brought to your attention on more than 
one occasion, again, you have taken no action. 

Your memorandum is simply the latest attempt by the Department of Defense to ensure that 
gays cannot .serve their country as promised by "Don't Ask, Don't Tell, Don't Pursue." Indeed, 
under your leadership, it is arguable that the new policy is now worse than the old. Never before 
has the Department of Defense, as a matter of policy, sanctioned fishing expeditions, witch hunts, 
interrogation of parents, and penalties for supporting gay friends, churches and other organizations. 
We ask that you rescind all three memoranda immediately to bring the Department of Defense into 
compliance with current laws and regulations governing gays in the military. 

Sincerely, 

C. Dixon Osburn, Esq. Michelle M. BeSke, Esq!" 
Co-Executive Director ' Co-Executive Director 

cc; The Honorable William J. Perry, Secretary of Defense 
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Opinion for the Court filed by Chief Judge MIKVA. 

MIKVA, Chief Judge: Joseph Steffan was, by all accounts, 
an exceptional midshipman as he prepared to graduate from 
the United States Naval Academy in 1987. Mr. Steffan's 
exemplary perfonnance at the Academy had eamed him 
numerous honors andithe respect and praise of his superior 
officers. Most notably, he was selected in his senior year to 
serve as Battalion Commander, one of the Academy's ten 
highest ranking midshipmen. But only six weeks before his 
expected graduation, the Academy forced Mr. Steffan to 
resign—denying him a degree and a commission in the 
Navy—after he truthfully answered, "Yes, sir" to a superior 
officer's question, "[A]re you a homosexual?" In dismissing 
Mr. Steffan, the Academy applied Department of Defense 
Directives instructing that "Momosexuality is incompatible 
with military service," and mandating discharge of any ser­
vicemember who "has stated that he or she is a homosexual 
or bisexual, unless there is a further finding that the member 
is not a homosexual or bisexual." 32 C.F.R. Part 41, App. A 
§§ H.l.a, H.l.c(2). Mr. Steffan argues that his constructive 
discharge, based solely on his homosexual orientation, violates 
the equal protection component of the Fifth Amendment's 
Due Process Clause. • He fiirther argues that the truncated 

procedures the Navy used in effecting that discharge were 
arbitrary and capricious, violating both the equal protection 
component and the Administrative Procedure Act 

Because we find no rational basis for the Directives imder 
which the Navy excluded Mr. Steffan solely because he 
truthfully admitted his sexual orientation, we hold that these 
Directives are facially unconstitutional. We need not and do 
not decide the altemative procedural claims because, under 
the plain mandate of the Directives, Mr. Steffan's discharge 
was inevitable and woiJd have occurred under any procedures 
through which the Navy may have chosen to effectuate it 

I. Backgrotmd 
In February 1987, Joseph C. Steffan was one of the most 

promising students at the United States Naval Academy 
("Academy"). He had received consistently outstanding 
marks for his leadership and military performance. By his 
sophomore year, his instructors considered him "gifted," an 
"outstanding performer" who had "exhibited excellent leader­
ship." He was praised as an "asset to the Academy." In his 
junior year, Mr. Steffan was selected as the Regimental 
Commander of one half of his class. His stellar evaluations 
continued: Mr. Steffan was a "model for his classmates and 
subordinates," whose "training [was] best characterized by 
his constant dedication to superior performance." None 
questioned that he would "undoubtedly make an outstanding 
naval officer." In his senior year, Mr. Steffan was selected as 
Battalion Commander, one of the ten highest ranking mid­
shipmen at the Academy. In this capacity, Mr. Steffan had 
direct command over one-sixth of the Academy's 4,500 mid­
shipmen. 

In addition to his outstanding military performance, Mr. 
Steffan also exceUed at extracurricular activities. In his 
senior year, he served as President and Cantor of the Catho­
lic Choir and as premier soloist of the Glee Club. In his 
junior and senior years he sang the National Anthem as a 
soloist on national television at the Army-Navy game, for 
which he eamed a Citation from the Superintendent of the 



Academy. It appeared that the sky was the limit for Mr. 
Steffan's career in the United States Navy. 

But Joseph Steffan's promising military career was not to 
be realized. In February 1987, the Naval Intelligence Ser­
vice ("NIS") received a report from the Academy alleging 
that Mr. Steffan had stated to another student that he was 
gay. The NIS commenced an investigation. When Mr. 
Steffan leamed of the investigation, he asked an Academy 
Chaplain to intercede on his behalf with the Commandant of 
Midshipmen, Captain H.W. Habermeyer, in hopes that he 
would be allowed to graduate. The Chaplain was unable to 
convince Captain Habermeyer, who advised only that Mr. 
Steffan seek legal counsel. Several days later, Mr. Steffan 
himself approached Captain Habermeyer to request a meet­
ing with the Superintendent. Captain Habermeyer asked 
him, "Are you willing to state at this time that you are a 
homosexual?" Mr. Steffan responded, "Yes, sir." He then 
asked Captain Habermeyer if he would be allowed to gradu­
ate. The Captain told him it was unlikely and asked him 
what he would do in that event Mr. Steffan responded, "I 
guess I would have to leave the Naval Academy." Captain 
Habermeyer then informed Mr. Steffan that he would con­
vene a Brigade Military Performance Bbiard the next day and 
that he would arrange for a psychological evaluation. 

At the Performance Board hearing, Mr. Steffan declined to 
present any evidence to show that he was not a homosexual. 
Captain Konetzni, the Deputy Commandant and presiding 
officer, stated that Mr. Steffan's performance at the Academy 
had been "outstanding." Captain Konetzni then asked Mr. 
Steffan, "I'd like your word, are you a homosexual?" Mr. 
Steffan responded, "Yes, sir." At that point, the hearing was 
terminated. After secret deliberations, the Board decided to 
change Mr. Steffan's military performance rating from an "A" 
to an "F", to suspend him firom classes, and to recommend his 
discharge for "insufficient aptitude for commissioned service." 

Based on this recommendation, an Academic Board was 
convened on April 1, 1987; after a hearing, it too recom­
mended Mr. Steffan's discharge. Subsequently, Mr. Steffan 

met with the (Conduct Officer, Mâ or Funk, who advised him 
to resign. Mjgor Funk noted that Mr. Steffan's discharge 
was a foregone conclusion and that it would necessitate a 
notation on the record of his homosexuality. Major Funk 
opined that Mr. Steffan's job prospects would suffer from 
such a notation. Mr. Steffan foUowed the Major's advice. On 
April 1, 1987, a mere six weeks before he was to graduate 
after nearly four years of exemplary perfonnance, Mr. Stef­
fan submitted his resignation from the Academy. 

But on December 9, 1988, Mr. Steffan wrote to the Secre­
tary of the Navy, asking that his resignation be withdrawn 
and that he be awarded his diploma. On Febmary 9, 1989, 
based on the advice of the Superintendent of the Naval 
Academy, the Secretary denied that request The sole stated 
basis of this denial was Mr. Steffan's status as a homosexual, 
as revealed by his unrebutted admission before the Perfor­
mance Board. 

Mr. Steffan filed this action on December 29, 1988. He 
claims that the defendants, the Secretary of Defense, the 
Secretary of the Navy, the Superintendent of the Naval 
Academy, and the Academy's Commandant of Midshipmen 
(collectively, "Secretary"), denied him the equal protection of 
the laws when they forced him to resign solely because of his 
homosexual orientation. In the altemative, Mr. Steffan alleg­
es that the Secretary both denied him equal protection and 
violated the Administrative Procedure Act when the Academy 
truncated his discharge proceedings. His case has reached 
this Court on two prior occasions. On the first occasion, we 
reversed the district court's order dismissing this case for 
discovery violations when Mr. Steffan refused to answer 
questions in deposition designed to elicit whether he had 
engaged in any homosexual conduct Steffan v. Cheney, 920 
Fj2d 74 (D.C. dr. 1990). On the second occasion, in an 
unpublished opinion, we upheld the district judge's refusal to 
recuse himself for his prior references to gays and lesbians as 
"homos." 

The district court entered summary judgment for the Sec­
retary on December 9, 1991. In a lengthy opinion, the court 



explained, first that the Academy's expedited procedtires 
were not arbitrary and capridous, but were an "accommoda­
tion to an accomplished young man," who desired speedy 
resolution of his status. Stejfan v. Cheney, 780 F. Supp. 1, 6 
n.ll (D.D.C. 1991). Going on to evaluate the constitutionality 
of the military's gay ban, the court noted that Mr. Steffan 
was discharged because of his homosexual status, and not 
because of any homosexual conduct. Id at 4-5. But it held 
that (1) homosexuals are not a suspect class, so regulations 
discriminating on the basis of homosexuality are subject only 
to rational-basis review, id at 5-10; and (2) the military's gay 
ban bears a rational relation to the legitimate goals of "main­
tenance of discipline, morale, good order, a respected system 
of rank and command, . . . morality and respect for the 
privacy interests of both officers and the enlisted," id. at 16, 
and to the goal (not raised by the Secretary) of preventing 
the spread of AIDS in the armed forces. Id at 13-16. Mr. 
Steffan appeals fi-om the entry of summary judgment 

II. Discussion 
Mr. Steffan argues that the Navy constmctively discharged 

him in violation of the equal protection component of the 
Fifth Amendment's Due Process Clause. The equal protec­
tion component imposes the same restrictions upon the feder­
al Govemment that the Fourteenth Amendment's Equal Pro­
tection Clause places upon the States. Weinberger v. Weis-
enfeld, 420 U.S. 636, 638 n2 (1975). Mr. Steffan challenges 
the regulations that were in effect when he resigned and 
when the Secretary of the Navy refused his request that he 
be allowed to graduate. The military's newly announced 
policy toward homosexuals in the armed forces was discussed 
at oral argument but it is not at issue in this case. Both 
parties seem eager to have us resolve in advance the constitu­
tionality of whatever guidelines the new regulations might 
ultimately prescribe. We decline their invitation. Mr. Stef­
fan's appeid tums solely upon the legality of the regulations 
under which the military discharged him. Those regula­
tions—and only those regulations—are properly before us in 
this case. 

The regtilations in effect at the relevant times were Depart­
ment of Defense Directives 1332.14 and 1332.30, 32 C.F.R. 
Part 41, Appendix A ("DOD Directĥ es" or "Directives"). 
They read, in part 

H. Homosexuality 
1. Basis 

a. Homosexuality is incompatible with military service. 
The presence in the military environment of persons who 
engage in homosexual conduct or who, by their statements, 
demonstrate a propensity to engage in homosexual conduct 
seriously impairs the accomplishment of the military mis-
sioiL The presence of such members adversely affects the 
ability of the Military Services to maintain disdpline, good 
order, and morale; to foster mutual trust among service-
members; to ensure the integrity of the system of rank and 
command; to facilitate assignment and worldwide deploy­
ment of servicemembers who fi-equently must live and work 
under dose conditions affording minimal privacy; to recruit 
and maintain members of the Military Services; to main­
tain the public acceptability of military service; and to 
prevent breaches of security. 

b. As used in this section: 
(1) Homosexual means a person, regardless of sex, 

who engages in, desires to engage in, or intends to engage 
in homosexual acts; 

(3) A homosexual act means bodily contact actively 
tmdertaken or passively permitted, between members of 
the same sex for the purpose of satisfying sexual desires. 

c. The basis for separation may indude preservice, 
prior service, or current service conduct or statements. A 
member shall be separated imder this section if one or 
more of the following approved findings is made: 

(1) The member has engaged in, attempted to engage 
in, or solidted another to engage in a homosexual act or 
acts unless there are approved further findings that 
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(a) Such conduct is a departure from the member's 
usual and customary behavior; 

(b) Such conduct tmder all the circumstances is im-
likely to recur; 

(c) Such conduct was not accomplished by use of 
force, coerdon, or intimidation by the member during a 
period of military service; 

(d) Under the particular circumstances of the case, 
the member's continued presence in the Service is consis­
tent with the interest of the Service in proper disdpline, 
good order, and morale; and 

(e) The member does not desire to engage in or 
intend to engage in homosexual acts. 

(2) The member has stated that he or she is a homo­
sexual or bisexual unless there is a further finding that the 
member is not a homosexual or bisexual. 

Mr. Steffan was forced to leave the Navy because of the last 
provision: he tmthfully stated that he was a homosexual. 
Because of the Directives, Mr. Steffan no longer had a fiiture 
in the United SUtes Military Services, despite the Navy's 
prior opinion of him as one of its most promising midshipmen. 
Therefore, the district court held, and we agree, that Mr. 
Steffan's resignation, tendered after his superiors informed 
him of the consequences of refusing to resign, amounted to a 
"constmctive dischâ fge" under the DOD Directives. Steffan 
v. Cheney, 733 F. Supp. 115, 117-19 (D.D.C. 1989). Mr. 
Steffan resigned because he knew, and his superiors told him, 
that under the Directives admitting one's homosexual orienta­
tion was cause for dismissal. The Secretary denied Mr. 
Steffan's request to withdraw his resignation for the same 
reason. Therefore, the constitutionality of the Directives is 
the central issue in this case. 

The Secretary's brief relies heavily upon the concept of 
"military deference" to sustain its Directives. And not with­
out reason—for it is surely tme that we accord great inde­

pendence to decisions of the military branches in their areas 
of expertise. For example, the Supreme Court (as well as 
this Court) upheld a military prohibition on servicemembers 
wearing yarmulkes, because of the military's professed need 
for uniformity of dress. Goldman v. Weinberger, 475 U.S. 
503, 508 (1986) ("traditional outfitting . . . encourages the 
subordination of personal preferences and identities in favor 
of the overall group mission."), affirming Goldman v. Secre­
tary of Defense, 734 F.2d 1531 (D.C. Cir. 1984). This regula­
tion would likely have been stmck down as violative of the 
First Amendment in another context but the Court deferred 
to the military's judgment that it had a compelling secular 
interest in imifonnity. A strong and independent mflitary is 
essential to the national security, and courts should not 
lightly overtum military judgments as to the best means of 
ensuring that security. 

But contrary to the Secretary's implication, a court need 
not dose its eyes to the dictates of the Constitution whenever 
the military is involved—not even when it professes a national 
security interest in its conduct There is no "military excep­
tion" to the Constitution. Indeed, even when the Supreme 
Court has deferred to a military judgment it has been carefiil 
to do so only within the confines of ordinary constitutional 
analysis. See, e.g., Rostker v. Goldberg, 453 U.S. 57, 67 
(1981). This is particularly tme for equal protection cases. 
When the militaiy fails to accord individuals the equal protec­
tion of the laws, it treads upon an area of expertise that has 
long been conceded to the courts. In dedding such cases, 
therefore, courts should not stray from the boundaries of 
ordinary equal protection review. For example, faced with a 
daim that the military discriminates against Afirican-
Americans or women, the court should not faU to apply strict 
or intermediate scmtiny to the military's action. See Fron­
tiero v. Richardson, 411 U.S. 677 (1973). Although the 
concept of military deference should lead a court to grant the 
benefit of the doubt to the Govemment's opinion that a 
"compelling" or "important" military interest exists (at least 
where there is a colorable daim of such an interest), the court 
should not hesitate to review the case with its customary 
thoroughness. 

In this case, however, we dedine to rule on whether a 
"compelling" or "important" state interest is necessary. This 
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would depend, of course, on whether homosexuals, defined by 
their sexual orientation, are a "suspect" or "quasi-suspect" 
dass accorded "heightened scmtiny" imder equal protection 
review. This Court has only had occasion to rule on the 
suspect status of homosexuals as defined by homosexual 
conduct Padula v. Webster. 822 F.2d 97 (D.C. Cir. 1987); 
Dronenburg v Zech, 741 F2d 1388 (D.C. Cir. 1984). In that 
context we have noted the anomaly of according spedal 
protection to a dass whose defining characteristic, homosexu­
al conduct can be made illegal. Padvla, 822 F2d at 103 
(dting Bowers v. Hardwick, 478 U.S. 186 (1986)). This is a 
different case: the class at issue is defined by homosexual 
orientation, not conduct The Secretary does not allege that 
Mr. Steffan ever engaged in homosexual conduct According­
ly, the district court acknowledged that Mr. Steffan was 
discharged solely because of his status as a homosexual. 
Steffan v. Cheney, 780 F. Supp 1, 5 (D.D.C. 1991) ("[T]his is 
primarily a case about the plaintiffs status as a homosexu­
al."). As we have previously noted, "whether an agency of 
the federal govemment can discriminate against individuals 
merely because of sexual orientation " remains an open ques­
tion in this Circuit Doe v. Casey, 796 F2d 1508,1522 (D.C. 
Cir. 1986), affd in part and rev'd in part sub nam. Webster v. 
Doe, 486 U.S. 592 (1988) (emphasis in original). It is that 
open question that we must begin to answer today in dedding 
the constitutionality of the military regulations applied to Mr. 
Steffan. 

Nevertheless, we will leave unaddressed one important 
aspect of that question. We find it unnecessary to inquire 
whether homosexuals, as defined solely by orientation, com­
prise a "suspect" or "quasi-suspect" dass. We need not 
dedde, because we find that even if homosexuals are not 
accorded suspect status, the DOD Directives caimot survive 
constitutional scmtinyi 

A. Raiionality Review 

Any govemmental action that burdens individuals unequal­
ly but does not burdesi a "suspect dass" need only survive 
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"rationality," or "rational-basis" review. Rationality review 
requires that the action be "rationally related to a legitimate 
govemmental purpose." City of Clebume v. Clebume Living 
Center, Inc, 473 U.S. 432, 446 (1985). This is not an exacting 
standard. Nor should It be: Every govemmental action 
burdens some individuals more than others. Thus, a strict' 
standard of review invalidating a large percentage of regula- ^ 
tions based only on their differential impact or purpose would 
handcuff govemment in the name of equality. The Constitu­
tion neither requires nor permits courts to reach for a. 
constitutional blimderbuss to resolve every equal protection 
challenge. Absent a burden upon a suspect dass, the court's 
role is merely to ensure: (1) that the govemment has a 
legitimate purpose for distinguishing among the individuals 
affected; and (2) that the means chosen to effect that purpose 
bear some reasonable relation to it and thus are not wholly 
arbitrary. See, e.g.. Zobel v. William^ 457 U.S. 55, 61-64 
(1982). The govemment is under no obligation to justify its 
behavior; instead, before striking down a statute or regula­
tion on rationality review the court must evaluate and find 
wanting any potentially legitimate grounds upon which to 
uphold the govemment's action. Heller v. Doe, 113 S. Ct 
2637, 2642-43 (1993). 

Although the court has a limited role under rationality 
review, that role remains significant as a bulwark against 
unreasonable and legitimate restrictions. When individuals 
are deprived of the equal protection of the laws by a govem­
mental actor for entirely arbitrary reasons, or for reasons 
that rest solely upon irrational and invidious prejudices 
against a dass of people (whether or not a "suspect dass"), a 
court should dedare the govemment action unconstitutional 
even under rational-basis review. Clebume, 473 U.S. at 450. 
Otherwise, rationality review would be tantamoimt to no 
review at all—a result manifestly inconsistent with Supreme 
Court precedent Sec; e.g., Zobel, 457 U.S. at 61-64; United 
States Dept of Agriculture v. Moreno. 413 U.S. 528, 533-38 
(1973). 

With these prindples in mind, we must dedde whether Mr. 
Steffan's unequal treatment was rationally related to a legiti-
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mate military purpose. We will begin by addressing the 
purposes articulated in the Secretary's brief We will then 
proceed to discuss other possible rationales for exduding 
homosexuals from military sennce. 

B. Propensity to Engage in Illegal Conduct 
According to the Secretary's attomey, the primary purpose 

of the regulations is to exdude from the military those 
individuals who have a propensity to engage in unlawful 
conduct. The Directives define "homosexual" as "a person 
.. . who engages in, ;;desires to engage in, or intends to 
engage in homosexual acts." DOD Directives § H.l.b(l). 
Those "homosexual acte" are forbidden to military service-
members, and there is no dispute that laws forbidding such 
conduct are constitutional. By exduding those who "en-
gage[ ] in, desire[ ] to engage in, or intend[ ] to engage in 
homosexual acts," the military daims it is exduding those 
with a "propensity" to engage in forbidden conduct, and it is 
that conduct—and not merdy a person's orientation—that 
has a ddeterious effect upon the morale of the armed forces. 
Accordingly, when a servicemember "has stated that he or 
she is a homosexual," he is admitting that he "engages in, 
desires to engage in,-or intends to engage in" acts that are 
harmful to morale, and he will be dismissed from the military, 
"unless there is a further finding that the member is not a 
homosexual"—that is, unless the member's statement tums 
out to be false. DOD Directives § H.l.c(2). 

In this case, Mr. Steffan stated that he was a homosexual 
and thereafter resigned under pressure because he was led to 
understand that his mere homosexual orientation was suffi­
dent to compd dismissal. His superiors never asserted that 
Mr. Steffan had engaged in homosexual conduct, and he 
never admitted to any. On its face, therefore, his discharge 
seems urû lated to any conduct—his statement revealed 
nothing more than a sexual orientation. But the Secretary 
argues that even if Mr Steffan had a "homosexual orienta­
tion" he could have rebutted the presumption that he was a 
"homosexual" by showing that he did not "engage[] in. 
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desire[ ] to engage in, or intend[ ] to engage in homosexual 
acts." To explain how this might be, counsel for the Secre­
tary attempted at oral argument to draw a distinction be­
tween "attraction" and "desire." A person might be attracted 
to members of the same sex, and thus have a "homosexual 
orientation," yet that person might not "desire" to engage in 
homosexual conduct Counsd for the Secretary described 
individuals fitting this description as "celibate homosexuals." 
Oral argument was the first time this Court became aware of 
the "celibate homosexual" exception. Evidently, we are not 
alone: to the Secretary's knowledge, no servicemember seek­
ing to remain in the niilitary has ever invoked this purported 
defense. No reference to "celibate homosexuals," or to any 
supposed distinction between "attraction" and "desire," can 
be found in the Directives. Therefore, Mr. Steffan could 
hardly be expected to divine the existence of this "exception" 
dther from the language of the Directives or firom past 
practice. Nonetheless, we will concede for the purpose of 
argument that it is (at least semantically) possible that a 
person with a homosexual orientation might not be a "homo­
sexual" under the Directives because that person lacked a 
"desire" to engage in prohibited conduct. 

The Secretary's argument was designed to prove that the 
Directives are aimed entirely at rooting out homosexual con­
duct and not persons of homosexual orientation. Evidently, 
the Navy believes that the difference between "attraction" 
and "desire" determines whether a servicemember has a 
propensity to engage in misconduct and it is only this miscon­
duct, and not the mere presence of persons of homosexual 
orientation, that the Navy fears. The disingenuousness of 
this argument is plain from the face of the Directives. Even 
accepting the existence of the "celibate homosexual" defense, 
the Directives as a whole are far more concemed with 
status— ŵith thoughts and desires—than with conduct And, 
as we will discuss in detail bdow, a presumption of miscon­
duct based solely on status is insupportable even under 
rationahty review. 
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1. The plain meaning of the Directives. 
From the face of the DOt> Directives, it is plain that they 

primarily target homosexual status, and not homosexual con-
ducL Mr. Steffan waŝ  forced to resign under section 
H.l.c(2), which mandates dismissal of any servicemember who 
states that he or she is a l\pmdsexual unless there is a further 
Ending that the servicemeinber is not in fact a homosexual. 
Section H.l.b(l) defines "homosexual" as someone "who en­
gages in, desires to engage in, or intends to engage in 
homosexual acts." DOD Directives § H.l.Ml). 

Although this definition ultimatdy relies upon some con­
nection to homosexual conduct the primary focus of the 
Directives is not in fact the conduct itsdf, but the "desire" to 
engage in that conduct This becomes dear when one com­
pares section H.l.c(2), under which Mr. Steffan was dis­
charged, with section H.l.c(l). Under c(l), a servicemember 
who actually engages in homosexual acts can escape discharge 
if he can show that "such conduct is a departure from the 
member's usual and customary behavior"; that it is unlikely 
to recur; that it was not coerdve; that it will not harm the 
morale of the armed forces; and (most significantly) that 
"[t]he member does not desire to engage in or intend to 
engage in homosexual acts." DOD Directives § H.l.c(l). 
For aU intents and purposes, the servicemember must prove 
that he is not a "homosexual," as defined in section H.l.b(l), 
except that he happened to engage in homosexual conduct. 
I f his thoughts are in accord with his conduct (if he "desires" 
to engage in homosexual acts), then he carmot escape dismiss­
al. 

As an example, imagine that two servicemembers engage in 
homosexual conduct One is homosexual by orientation—that 
is, he "desires" to engage in homosexual acts. The other is 
heterosexual—that is, although he did engage in a homosexu­
al act on this occasion, it was a departure from his usual 
practice and he does not "desire" to engage in any more such 
acts. Both servicemembers admit their conduct to their 
superiors; both tiruthfully represent their sexual orientations. 
Under section c(2), the homosexual servicemember will be 
discharged— p̂eriod. But tmder c(l), the heterosexual ser-
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vicemember stands a good chance of remaining in the mili­
tary. 

As this example illustrates, both c(l) and c(2) are aimed at 
the same thing: homosexual orientation. Whether the ser­
vicemember has engaged in homosexual conduct or has stated 
that he is a homosexual, he can escape dismissal by showing 
that he is a heterosexual. But he can never escape dismissal, 
once he tmthfully admits his orientation or his conduct if he 
"desires" to engage in homosexual acts. .The Directives thus 
attack status, not conduct; and the status they are after is 
defined only by one's thoughts. 

2. Status predicting conduct 
The Secretary's asserted rationale for the Directives can 

thus be stated as follows: a person who, by his own admis­
sion, "desires" to engage in homosexual conduct has a "pro­
pensity" to engage in repeated homosexual conduct (one 
assumes "repeated" conduct is the concern, because a single 
inddence does not automatically require dismissal under c(l)), 
and that person must be dismissed from the military as a 
prophylactic measure. As a factual matter, such a proposi­
tion—that a person who "desires" to engage in misconduct 
will do so—̂ is hardly self-evident. Many of us "desire" in the 
abstract to do things and yet refi*ain firom doing them simply 
because they are against the rules. Nonethdess, under 
rationality review, the Secretary need not show a perfect 
means-ends fit, but only a reasonable relation between the 
means (exduding persons of homosexual orientation) and the 
end (preventing homosexual conduct). HeUer, 113 S. Ct at 
2643. 

But there is no such rational rdation here. Homosexual 
conduct is more than a practice discouraged by the military: 
it is grounds for disdpline and sometimes (in the case of 
sodomy) a criminal act Therefore, the Secretary's justifica­
tion for the gay ban presumes that a certain dass of persons 
will break the law or the rules soldy because of their 
thoughts and desires. This is inherentiy unreasonable. In a 
recent entrapment case the Supreme Court held that even a 
defendant's prior coTidv̂  did not demonstrate a propensity to 
engage in the exact same actions when they were later made 
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illegal. "Evidence of predisposition to do what once was 
lawful is not by itself, suffident to show predisposition to do 
what is now Qlegal, for there is a common understanding that 
most people obey the law even when they disapprove of it" 
Jacobson v United States. 112 S. Ct 1535, 1542 (1992). 

A condusion as to future conduct is even less justifiable 
when based, not on past conduct but on mere thoughts and 
desires. "[A] person's inclinations and 'fantasies . . . are his 
own and beyond the reach of govemment '" Id (quoting 
Paris AduU Theatre I v. Slaion, 413 U.S. 49, 67, (1973)). 
"Our whole constitutional heritage rebels at the thought of 
giving govemment the power to control men's minds." Stan­
ley v. Georgia, 394 U.S. 557, 565 (1969) (govemment may not 
forbid private ownership of obscene materials in one's own 
home). By firing Mr. Steffan purely for his "inclinations and 
fantasies," the Secretary seeks to exerdse this very power 
over the minds of those in the military. 

The "constitutional heritage" to which Justice Marshall 
referred in Stanley is evident in the evolution of the law of 
treason. Under a statute of Edward III , it was a crime to 
"compass or imagine the Death of . . . the King." Statute of 
Tr€ <ns, 25 Edw. III . This became the crime of "constmc­
tive treason," which was enforced against supposed "compas-
sers" and "imaginers" even in the absence of any overt act 
(other then mere words) or any conspiracy to carry out the 
regidde. See, e.g.. Case of Thomas Burdet, 79 Eng. Rep. 706 
(1477); Trial of Sir John Perrot, 1 How. St Tr. 1315, 1318 
(1592); rrioZ of Thomas Hardy, 24 How. St Tr. 199, 894 
(1794) (all dted in Watts v. United States, 394 U.S. 705, 
709-10 & n.l (1969) (Douglas, J. , concurring)). See generaUy 
Cramer v United States. 325 U.S. 1, 8-22 (1945) (discussing 
the law of treason in England and America prior to the 
Constitutional Convention). Our Constitution expressly repu­
diates constmctive tireason. Artide III, section 3 dedares: 
"treason against the United States shall consist only in 
levying War against them, or in adhering to their Enemies, 
giving them Aid and Comfort No person shall be convicted 
of Treason unless on the Testimony of two Witnesses to the 
same overt Act, or on Confession in open Court." U.S. Const 
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art III, § 3 (emphasis added). These restrictions, limiting 
the definition of treason to certain discrete types of conduct 
and requiring an "overt act" for conviction, express the 
constitutional prindpie that a person's thoughts are his own— 
however distastefiil they may be to the state. 

These considerations were present even in the cases that 
upheld the Smith Act's broad proscriptions of subversive 
activities. Despite the nation's fear of a supposed communist 
threat to overthrow the state, the Supreme Court never went 
so far as to allow individuals to be prosecuted merely for 
private communist sympathies. For example, in Scales v. 
United States, 367 U.S. 203, 221-24 (1961), the Court accept­
ed as reasonable a constmction of the Smith Act's "member­
ship dause" that required for conviction proof of "active" 
membership in a communist-affiliated organization and a ' 
"specific intent" to overthrow the Govemment of the United 
States. Only with these limits did the Court uphold this 
provision,. and it noted that a broader constmction would 
render the statute's constitutionality doubtful. Scales, 367 
U.S. at 222, 224; Yates v. United States, 354 U.S. 298, 318-20 
(1957). Under the Court's approved constmction, a cormec-
tion existed between membership in the organization and an 
overt act of conspiracy that sufficed to bring the statute 
"within established, and therefore presumably constitutional, 
standards of criminal imputability." Scales, 367 U.S. at 228. 
Similarly, in Dennis v. UniUd States, 341 U.S. 494, 499-502 
(1951), the Court constmed the subversive advocacy provi­
sions of the Act as requiring both a specific conspiratorial 
intent to overthrow the Govemment of the United States at 
some future date, and active advocacy of (as opposed to a 
mere statement of support for) that position. Later, as the 
nation's fear of domestic communism waned, the Supreme 
Court reasserted its view that mere status—mere member­
ship in a "subversive organization"—cotild not be suffident 
grounds for a deprivation of rights, when the Court hdd 
unconstitutional a law that indiscriminately deprived Commu­
nist Party members of their passports. Aptheker v. Secre­
tary of State. 378 U.S. 500, 509-11 (1964). Thus, although the 
subversive activity cases are not beloved of dvil libertarians, 
even these cases manifesUy stop short of allowing the kind of 
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presumption that the Secretary daims in this case: a pre­
sumption of misconduct from mere status, in the absence of 
evil intent 

In the present case, of course, Mr. Steffan has not been 
convicted of treason, nor subversive advocacy, nor any other 
crime. But he has been denied something that equally 
qualified and less qualified individuals have eryoyed: the 
privilege of serving and defending his countiy in the armed 
forces. In cases analogous to those under the Smith Act the 
Supreme Court has consistentiy hdd that govemment may 
not deny a job to an individual solely because of his status as 
a member of a "subversive organization," absent any specific 
intent to fiirther unlawful action. Elfbrandt v. RusseU, 384 
US. 11, 17-19 (1966); Wieman v. Updegraff, 344 U.S. 183, 
190-91 (1952). See also Elrod u Bums, 427 U.S. 347 (1976) 
(govemment cannot fire non-policymaking employee soldy 
because of political affiliation); Branti v. Finkel 445 U.S. 507 
(1980) (same); Rutan v. Republican Party of lUinois. 497 
U.S. 62 (1990) (prohibition against discrimination based on 
political affiliation extends to employment dedsions other 
than firing). Despite these warnings, the Secretary has 
accorded Mr. Steffan differential treatment solely because of 
the content of his thoughts, as revealed by his tmthful 
statement that he is a homosexual. We think this is repug­
nant to the various conunon law and constitutional prindples 
that guard the sanctity of a person's tiioughts against govem­
ment control, as expressed in the cases discussed above. A 
person's status alone, whether determined by his thoughts or 
by his membership in a certain group, is an inadequate basis 
upon which to impute misconduct Accordingly, we find that 
the Secretary's "propensity" argument which presumes that 
"desire" will lead to misconduct is illegitimate as a matter of 
law. It cannot provide a rational basis for the DOD Di­
rectives. 

C. Effect on Morale, Discipline, and Recruitment of 
Heterosexuals 

The Secretary's argument that the Directives protect mo­
rale and disdpline in the armed forces and aid recruitment of 
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new soldiers goes beyond preventing homosexual conduct. 
The Secretary apparentiy also fears the impact that the mere 
presence of persons of homosexual orientation will have on 
these vital military interests. The Directives state, in part: 

The presence in the military envirorunent of persons who 
. . . by their statements, demonstrate a propensity to 
engage in homosexual conduct seriously impairs the 
accomplishment of the military mission. The presence of 
such members adversdy affects the ability of the Mili­
tary Services to maintain disdpline, good order, and 
morale; . . . [and] to recruit and retain members of the 
Military Services.... 

DOD Directives § H.La (emphasis added) (see supra page 7 
for the full text of § H.l.a). The Secretary does not daim 
that homosexual servicemembers themsdves will have poor 
morale or disdpline, nor does he assert that they will inten­
tionally sabotage the interests of the military. Instead, as 
the district court observed, the Secretary fears that these 
grievous consequences will arise because heterosexual sol­
diers will be appalled at the requirement that they serve 
alongside homosexuals. Steffan v. Cheney, 780 F . Supp. 1, 
12-13 (D.D.C. 1991). 

Under rationality review, the court must presume that the 
Secretary's fears are well-founded, even though we may have 
a higher opinion of the maturity of members of the armed 
forces than do their policymakers. But these fears are 
patentiy insuffident to justify a discriminatory policy, even 
under rationality review, because each depends soldy upon 
the prejudice of third parties. Because third parties do not 
like homosexuals, the argument mns, they will not wish to 
serve alongside them. Forcing them to serve with homosexu­
als will lower their morale, impair their disdpline, and dis­
courage them firom enlisting. Similar objections were voiced 
by opponents of President Tmman's 1948 executive order 
requiring radal integration of the armed forces. See Dahl v. 
Secretary of United States Navy, 1993 Westiaw 328364 at 8-9 
(E.D. Cal. 1993) (quoting Defense Personnd Security Re­
search and Education Center, Nonconforming Sexual Orien-
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tations and Military Suitability at 8-10 (1988)). But a 
cardinal prindpie of equal protection law holds that the 
govemment cannot discriminate against a certain dass in 
order to give effect to the prejudice of others. Even if the 
govemment does not itself act out of prejudice, it cannot 
discriminate in an effort to avoid the effects of others' preju­
dice. Such discrimination plays directiy into the hands of the 
bigots; it ratifies and encourages their prejudice. 

In Palmore v. Sidoti 466 U.S. 429 (1984), Uie Court 
overtumed a state court's child custody order, which took the 
child away firom her mother and delivered custody to the 
child's father soldy because the mother had remarried to an 
African-American. The state court had not acted out of 
prejudice, but stated that its order was in the best interest of 
the child because of sodet/s prejudice. Although the mother 
and father were equally fit parents, the state court reasoned 
that the child would be subject to discrimination in her 
community if she lived with parents of mixed races. The 
Supreme Court reversed. In a unanimous opinion, it held 
that even if the child's welfare would indeed be impaired by 
living with parents of mixed races, the court could not deter­
mine custody on that basis because such a decision would 
merdy give effect to the prejudice of others—a result that 
the Constitution does not allow. "The Constitution cannot 
control such prejudices but neither can it tolerate them," the 
Court hdd. Palmore, 466 U.S. at 433. 

Private biases may be outside the reach of the law, but 
the law cannot directiy or indirectiy, give them effect. 
'Public offidals swom to uphold the Constitution may not 
avoid a constitutional duty by bowing to the hypothetical 
effects of private radal prejudice that they assume to be 
both widely and deeply held.' 

Id 
Although Palmore involved a "suspect dass" and was de­

rided under strict scmtiny, the Court extended its reasoning 
to rational-basis review in City of Clebume v. Clebume 
Living Center, Inc, 473 U.S. 432 (1985). In Clebume, the 
dty had denied a zoning permit to constmct a home for the 
mentally disabled in a residential ndghborhood. One of the 
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dty's arguments for rejecting the permit was that neighbor­
hood residents, angered by the presence of the home, would 
pose a danger to the mentally disabled residents. The Court -
(dting Palmore) rejected this argument as giving effect to 
irrational private biases, and held that it could not provide a 
rational basis for denying the permit Clebume, 472 U.S. at 
448. ;* 

The Palmore/Clebume prindpie has a parallel in First 
Amendment law: the "heckler's veto." The First Amend­
ment forbids the govemment to silence speech based on the 
reaction of a hostile audience, unless there is a "dear and 
present danger" of grave and imminent harm. See, e.g., 
TerminieUo v. Chicago, 337 U.S. 1, 4 (1949). Otherwise, a 
vocal minority (or even msgority) could prevent the expres­
sion of disfavored viewpoints—a result contrary to the central 
purpose of the First Amendment's guarantee of free ejcpres-
sion. See Christian Knights of the KKK v. District of 
Columbia, 919 Y2A 148, 150, 152-53 (D.C. Cir. 1990) (Ed­
wards, J . , concurring; Wald, J. , dissenting); NAACP Legal 
Defense & Educ Fund, Inc. v Devine, 727 F2d 1247, 1261-
62 (D.C. Cir. 1984), rev'd on other grounds sub nom. Corneli­
us v. NAACP Legal Defense & Educ Fund, Inc, 473 U.S. 
788 (1985); Amervxms United for Separation of Church & 
State V. City of Grand Rapids, 980 F2d 1538, 1553 (6th Cir. 
1992); Harry Kalven, Jr., The Negro and the First Amend­
ment 140-160 (1965). 

These constitutional prindples mandate that govemment 
may not disadvantage a person on the basis of his status or 
his views soldy for fear that others may be offended or 
angered by them That is predsely the substance of the 
Secretary's argument in this case: that heterosexual service- i 
members and potential recruits will be offended by the pres­
ence of homosexuals, and this will affect their morale, disci­
pline, and enlistment The Constitution does not allow gov­
emment to subordinate a dass of persons simply because 
others do not like them. 

D. Privacy 
The Secretary also argues, and the Directives state, that 

the presence of homosexuals in the military will invade the 
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privacy of heterosexual servicemen. DOD Directives § H.l.a 
(presence of homosexuals impairs military's ability "to fadli-
late assignment and worldwide deployment of servicemem­
bers who frequentiy must live and work under dose condi­
tions affording minimal privacy"). 

This argument can mean one of two things: dther (1) that 
homosexual servicemembers will ogle and stare at their het­
erosexual counterparts in the shower or other dose quarters; 
or (2) that heterosexuals will fear such staring and feel an 
invasion of privacy. The argument that homosexuals will 
stare is very similar to the argument that they will engage in 
homosexual acts. Again, it equates thoughts and desires with 
propensity to engage in misconduct The argument that 
heterosexuals will fear such staring is, in tum, a version of 
the argument that govemment should be allowed to give 
effect to Uie irrational fears and stereotypes of third parties. 
That argument is foredosed by Palmore and Clebume. 

Moreover, even the Secretary's own interpretation of the 
Directives casts doubt upon the seriousness of his privacy 
rationale. Recall Uiat counsd for Uie Secretary maintains 
that the Directives permit "celibate homosexuals," who are 
attracted to members of the same sex but do not "desire" 
homosexual conduct, to serve in Uie military. See supra 
pages 12-13. So, if the Navy is not concemed about hetero­
sexual servicemembers perceiving an invasion of privacy from 
the presence of a "celibate homosexual," then the marginal 
increase in invasiveness' fi-om a homosexual who "lusts in his 
heart" but does not inteiid conduct should be minimal. Thus, 
even if the privacy rationale were legitimate in the abstract 
these Directives plainly do not protect privacy. 

E. Rationales Not Offered by the Secretary 
Under the HeUer formulation of rationality review, we must 

also evaluate arguments that the Secretary does not himself 
proffer, if they may present a rational basis for the Di­
rectives. HeUer, 113 S. Ct at 2642-43. The distiict court 
relied on one such rationale: preventing thi spread of AIDS 
in Uie armed forces. We do not agree that this could be a 
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rational basis for the Directives. Homosexual orientation 
cannot spread the AIDS virus. Homosexual, or heterosexual, 
conduct can—̂ and then only if one of the partidpants carries 
the vims. Even if AIDS happens to be more prevalent today 
among homosexuals than among heterosexuals, justifying the 
Directives on this basis requires the illegitimate assumption 
that persons of homosexual orientation will break the rules by 
engaging in homosexual conduct as members of the armed 
forces. 

Finally, another rationale on which the Secretary does not 
rdy in his brief, but to which the Directives aUude, is 
homosexuals' alleged susceptibility to blackmail. DOD Di­
rectives § H.La (presence of homosexuals impairs military's 
ability "to prevent breaches of security"). But as Judge 
Norris has aptiy pointed out the military's policy only in­
creases the risk of blackmail by making gays and lesbians 
remain in the doset for fear of forfdting their careers. 
Watkins v. United States Army, 875 F2d 699, 730-31 (9Ui 
Cir. 1989) (Norris, J., concurring), cert denied 498 U.S. 957 
(1990); see aZso Dahl v. Secretary of United States Navy, 
1993 Westiaw 328364 at 13 (E.D. Cal. 1993) ("Uie only possi­
ble threat homosexuals could pose to military security (i.e., 
that undeclared homosexuals might be 'discovered' and black­
mailed) could be obviated by Uie very policy that the threat 
allegedly justifies "). The gay ban raises the stakes of 
silence enormously, and gives potential blackmaflers leverage 
they would not otherwise have. If there is a risk to military 
security from homosexuality, Uien, the Directives Uiemsdves 
are to blame for it. 

III. Condusion 
The DOD Directives, the military regulations in effect 

when Uie Navy compelled Joseph Steffan to resign soldy 
because he admitted his homosexual orientation, are not 
rationally related to any legitimate goal. Instead, it is appar­
ent that the Directives exdude a particular dass of individu­
als, identifiable only by their thoughts and desires, for no 
other reason than the military's fear and dislike of that group. 
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Steinmeyer 

Walinski: 

Wald, J.: 

Walinski; 

Wald, J.; 

Walinski: 

Joe Steffan was discharged six weeks before 
graduation, simply because he said he was gay. 
Homosexual orien t a t i o n i s not grounds f o r 
discharge. Homosexuals are not predisposed t o 
misconduct. They can serve and have served 
e f f e c t i v e l y — and the government has admitted as 
much. This being the case, should the government 
be able to exclude homosexuals from the m i l i t a r y 
simply on the basis of the prejudice and fears of 
others? 

What i s your best case? 

Cleburne. Fears of the private prejudices of 
others are not grounds f o r discrimination. 

Are there any differences between t h i s case and 
Cleburne? Aren't fears of neighbors about a group 
home for the retarded d i f f e r e n t from fears of gays 
by straights i n the m i l i t a r y , with close quarters 
and necessity f o r "going t o the w a l l " f o r fellow 
soldiers? 

No difference between the cases. The Court i s 
concerned with the conduct of individuals. 



Mikva, J, 

Walinski: 

Mikva, J. 

Walinski: 

Wald, J.: 

Walinski: 

Mikva, J. 

Walinski: 

Wald, J. 

Walinski: 

Edwards, J. 

Walinski: 

Wald, J . : 

Walinski: 

Edwards, J. 

Individuals should not be excluded because of 
private prejudice. 

Doesn't the government say that the presence of 
homosexuals i n the m i l i t a r y w i l l i n t e r f e r e with 
good order? 

Fears of interference with "good order" i s an 
issue only i f "good reason" f o r those fears 
exists. 

I s n ' t there a difference when the m i l i t a r y i s 
involved? 

Goldman i s the best case on that . 

What i f a soldier q u i e t l y stated that he was a n t i -
Semitic? 

The army could not take any action against the 
soldier. 

What i f he said he was an anarchist? 

The army could not take action against him — as 
long as he continued t o do his duties. I f conduct 
conforms . . . then soldiers should not be 
excluded. 

I can't r e c a l l that the Supreme Court has made a 
d e f i n i t i v e statement on the "heckler's veto." Can 
the public i n t e r e s t be endangered by the reaction 
of the crowd to the speaker t o such an extent as 
to j u s t i f y silencing the speaker? 

I can't help you with a case on that . 

What i s the impact of the fact that there was no 
conduct involved i n t h i s case? 

Discrimination based on status alone i s tro u b l i n g . 
I n Goldman, could a soldier be discharged f o r 
wanting t o bear a yarmulke? 

Or f o r saying they want t o wear a yarmulke? 

The government w i l l be distinguishing between 
wanting and saying. [ c i t e s Dahl (sp?)]. 

What was the m i l i t a r y ' s practice regarding 
diploma's? 



Walinski: 

Wald, J.: 

Walinski: 

I f a midshipman enters his l a s t year, and i s found 
unsuitable f o r [commission?] such as f o r medical 
reasons, he could s t i l l be graduated, but not 
commissioned. That was the practice — not 
necessarily the policy. 

Can t h i s case be won a f t e r Heller? 

Especially a f t e r Heller. Heller [established a 
standard o f ] " i n r e a l i t y . " The government has 
conceded below that t h i s i s no difference between 
the effectiveness of gays and straights i n the 
m i l i t a r y . 

Dronenberg was decided on an assumption that 
conduct was involved. 

Wald, J.: 

Walinski: 

And Padula also made reference t o acts. 

Yes. The government's syllogism i s t h i s : i f you 
can exclude someone fo r conduct, you can exclude 
them f o r predisposition t o engage i n conduct . . 
but the " r e a l i t y " i s that homosexuals conform 
t h e i r conduct. 

Wald, J. 

Walinski 

What about t h i s national debate we've j u s t had — 
i s n ' t the reaction t o homosexuals a " r e a l i t y " ? 
Can the court j u s t ignore the reactions of others? 

The judges can consider the reactions of others — 
but w i t h i n the framework of the Constitution. 
[Discussion of Dahl (sp?)]. 

The testimony of experts [before Congress] i s that 
status does not predict misconduct. The Per... 
study says the same. The D.O.D. policy memo 
i t s e l f says that gays have served and do serve 
without incident. Under the new policy, sexual 
ori e n t a t i o n by i t s e l f i s not a bar t o service. 
A l l of t h i s means that sexual o r i e n t a t i o n i t s e l f 
does not indicate a predisposition t o engage i n 
misconduct. 

Edwards, J. 

Walinski: 

Wald, J . : 

The new policy doesn't necessarily compel t h i s 
conclusion. Maybe you're reading i n t o i t . 

Even President Clinton's speech says there i s no 
evidence of misconduct by homosexuals . . . 

But the new policy says that a statement by a 
soldier that he i s gay creates a rebuttable 
presumption of homosexual conduct. 



Mikva, J. 

Walinski 

Wald, J.: 

Walinski: 

Wald, J.: 

Walinski: 

Wald, J . : 

Walinksi: 

Wald, J . : 

Walinski: 

Mikva, J . : 

Walinski: 

Edwards, J. 

Walinski: 

I n l i g h t of Heller did the D i s t r i c t Court below 
appropriately consider whether AIDS was an issue 
i n t h i s case? 

AIDS was not properly considered. Even the 
government had said that fear of AIDS was not a 
rationale t o exclude gays. The court should have 
deferred t o the government on t h i s . 

But has the government conceded that homosexual 
orient a t i o n indicates a predisposition t o conduct? 

No but conduct i s d i f f e r e n t from misconduct. 

Edwards, J. 

Could the army say, "You can be gay and say you 
are gay," and s t i l l f o r b i d a l l homosexual acts? 
Even two men holding hands together? [discussion 
of r u l e p r o h i b i t i n g holding hands i n or out of 
uniform]. 

Yes, i f i t i s a broadly applied policy. But I 
don't agree with such a policy — and that i s not 
the case before us. 

But doesn't the hypo of holding hands (o.k. while 
out of uniform, but not while not i n uniform) 
inform t h i s argument? 

I don't get your point. 

Can the army take any action at a l l based on a 
soldier's statement that he i s homosexual? 

The statement says nothing about conduct. 

But the new policy says that a statement creates a 
rebuttable presumption . . . 

But there i s not a predisposition to misconduct. 

What about a privacy rationale? 

The Government can't r e l y on the Cameron a r t i c l e 
i s c i t e d — comparing gays t o p r o s t i t u t e s and 
saying they can't r e s t r a i n themselves. This can't 
be the rationale because the new policy i t s e l f 
says that homosexual orien t a t i o n i s not i t s e l f 
grounds for discharge. 

[raises analogy of men and women together i n 
barracks t o i l l u s t r a t e privacy concerns]. 
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Steinmeyer: 

I disagree with your analogy t o males and females 
together. I n our society men and women are raised 
separated by gender. 

Aren't men brought up separated by sexual 
preference? 

People are not generally separated by sexual 
preference. 

But aren't there people who don't want t o 
associate with homosexuals? 

Yes, but that i s an improper prejudice. 

Under the regulations at the time the Steffan case 
arose, could Steffan's statement have been 
rebutted? 

Only by saying that his admission of homosexuality 
had been untrue. 

Under the regulations at the time, could have j u s t 
said, "Look, I have absolutely no propensity t o 
engage i n homosexual conduct." 

No. 

What about a s t r a i g h t person who said he was gay 
as a joke, or engaged i n an isolated gay act while 
drunk, could he have won under the old rules? 

Yes. 

But i f you said you were gay, and you were not? 

Evidently under the old rules, i f you engaged i n 
conduct [while drunk] you could stay i n , but i f 
you said you were gay you were out. 

[Laughter] 

I am appearing f o r the Secretary of Defense. I 
have four points: 

1. This i s a m i l i t a r y , not a c i v i l i a n case 

2. Look at the posture: we are dealing with a 
resignation, not a discharge 
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3. This case f a l l s under the old rules 

4. Did the old party cater t o prejudices? 

F i r s t , i n c i v i l i a n cases we look at i n d i v i d u a l 
l i b e r t i e s f i r s t , but i n m i l i t a r y cases we look 
f i r s t at national security, not i n d i v i d u a l r i g h t s . 
Greer v. Spock shows how the Supreme Court allows 
p r i o r r e s t r a i n t s i n a m i l i t a r y context. 

We acknowledge that the Court gives special 
deference to the m i l i t a r y . 

The Goldberg case would have been inconceivable i n 
a c i v i l i a n context. 

But there are some l i m i t s , even i n the m i l i t a r y 
context. For example, i f the m i l i t a r y imposed 
r e s t r i c t i o n s on Blacks. What i s the p r i n c i p l e d 
l i n e here f o r allowing prejudice? 

The l i n e here i s "utmost deference." 

But i s n ' t i t true that r a c i a l tension causes some 
disorder i n the army? 

The m i l i t a r y i s working hard t o eliminate r a c i a l 
tension. 

Then why i s disorder caused by concern over 
homosexuals any di f f e r e n t ? 

For several reasons. F i r s t , the clear 
c o n s t i t u t i o n a l command fo r r a c i a l i n tegration, but 
not f o r homosexual conduct. 

But we are t a l k i n g about r a c i a l status versus 
homosexual status. 

Under the old policy the government was concerned 
with conduct. Moreover, General Powell gave the 
best r e f u t a t i o n of comparisons between 
homosexuality and race [quote from Powell, "Unlike 
race or gender, sexuality i s not a benign t r a i t , 
i t i s manifested i n behavior . . . " ] . 

Then you assume that behavior w i l l follow from 
ori e n t a t i o n . 

Yes. Under the p r i o r policy manual, the m i l i t a r y 
was concerned . . . 
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I f Steffan had said he would be celibate? 

Steffan has never claimed he would be celibate. 

Would Steffan have a defense under the new policy 
by saying he would never engage i n homosexual 
conduct? 

The presumption [t h a t someone who says they are 
homosexual w i l l engage i n homosexual conduct] can 
be rebutted. 

How? 

By t e s t i f y i n g that he has never engaged i n and 
w i l l never engage i n homosexual conduct. 

But how do you rebut the presumption? Other than 
by denying that you r e a l l y are gay? Ca a proven 
record and an announced int e n t to be celibate be 
s u f f i c i e n t rebuttal? 

That i s a factual question f o r the t r i e r of f a c t 
to decide. 

But what i s the legal standard? 

There i s a l i m i t . . . 

But what i f Judge Wald's hypo i s accepted — [th a t 
the soldier says he w i l l not engage i n misconduct 
and there i s no other testimony or evidence t o 
rebut his word]. 

In St. Mary's Academy the court said that once 
a p l a i n t i f f has [made a prima facie case of 
discrimination and the employer produces a couple 
of j u s t i f i c a t i o n s ] the fa c t f i n d e r can disbelieve 
the p l a i n t i f f . 

But i n t h i s hypo there i s not contradicting 
testimony. 

The fa c t f i n d e r can choose t o disbelieve the 
soldier i f i t wants to — f o r any reason. 

So the m i l i t a r y would always win? 

But how w i l l the m i l i t a r y do t h i s with unrebutted 
testimony that the serviceman has not and w i l l no 
engage i n misconduct? 
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I t i s a similar s i t u a t i o n t o that when a soldier 
t r i e s to get out of the m i l i t a r y by claiming to be 
homosexual. I f his testimony i s unrebutted, the 
fac t f i n d e r must decide one way or the other 
whether to discharge. 

Just l i k e Corporal Klinger on M*A*S*H. 
[Laughter]. But I am worried about the standard. 
I didn't get t h i s [what the standard i s ] from the 
C-Span hearings. 

The d i r e c t i v e t o be issued October 1 w i l l give 
more d i r e c t i o n . 
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What was the old policy? 

The old policy said a member s h a l l be separated i f 
he states he i s gay unless there i s a f i n d i n g that 
the member i s not homosexual. [Under the old 
policy someone who "desires" t o engage i n 
homosexual acts i s considered a homosexual]. I n 
in t e r p r e t i n g the old policy, Steffan gives 
"desires" a broad reading — essentially 
encompassing a l l homosexual or i e n t a t i o n — but the 
m i l i t a r y gives "desires" a narrow reading. 

A "statement" that one i s homosexual i s a separate 
ground f o r discharge . . . 

I t a l l comes back t o the d e f i n i t i o n of "desires". 
A "celibate homosexual" has desires i n a general 
sense, but not a specific sense. Therefore, the 
"celibate homosexual" does not meet the standard 
for homosexual. Therefore, a "celibate 
homosexual" could get out [from under an attempted 
discharge]. 

Has anyone ever succeeded i n t h i s defense? 

No, nobody has attempted t h i s defense. Why? 
Because making the statement i s an ind i c a t i o n of 
past or present conduct. 

What i s the concern of the government with o f f -
base homosexual conduct? [For example, i f a 
servicemember has a lover i n Nebraska they saw 
only every six months]. 

Steinmeyer: The Supreme Court has said that the m i l i t a r y can 
be concerned with sexual misconduct o f f base. 
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But that i s misconduct. What about a purely 
private homosexual act? What i s the i n t e r e s t i n 
the government i n getting at that? Doesn't the 
"celibate homosexual" present the same problem? 

No, because of the d i f f e r e n t propensity t o act. 
The government should not take action purely 
against the thoughts i n one's head. 

What i s the impact of a statement that one i s 
homosexual. I n t h i s case [Steffan] what i s the 
concern? 

Unit cohesion. 

But i n t h i s case? 

I f you were interviewing clerks, and at the end of 
an interview one of them said t o you, " I am a 
r a c i s t , " or " I am an anti-Semite" or " I am an 
anarchist" wouldn't that indicate a propensity t o 
conduct that might disrupt your chambers? 

But you said the "celibate homosexual" gets a 
pass. How can the m i l i t a r y draw a l i n e between 
the "celibate homosexual" and a gay solider who 
engages i n private sexual behavior o f f base? 

But there i s a greater propensity t o misconduct 
when off-base conduct i s as issue, than i n the 
case of a "celibate homosexual." One has shown a 
propensity by a voluntary statement. 

What i f a soldier says he i s gay and then gives a 
celibacy defense? W i l l he not be discharged? 

He w i l l not be discharged under either the new or 
the old policy. 

By the way, many of us do h i r e gay clerks. 

But Steffan was not discharged because he was gay. 
He resigned. He got the t y p i c a l honorable 
discharge. I t ended the sodomy investigation. 
Therefore, we'll never know i f any misconduct was 
involved. Steffan could have raised his "desires" 
argument without resigning. This i s not as hard a 
case as the Brady [kidnapping] case. Admittedly, 
Steffan had to make a tough choice — but he 
should be held to that choice. 
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(Rebuttal) 

But at the hearing the decision had been made that 
he could not graduate. 

But the process did not run i t s f u l l course. We 
don't know i f he was discharged f o r thoughts or 
conduct. 

But he i s saying that he was constructively 
discharged. 

But t h i s could not be rebutted now.(?) 

But, there i s i n p r i n c i p l e a past and a current 
celibacy defense? 

Yes. 
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Steffan wrote a l e t t e r t o the Sec. of Defense 
asking to withdraw his resignation, and that 
request was denied on the grounds that he was 
homosexual 

the investigation i n t o Steffan's conduct 
continued f o r three months a f t e r his 
termination 

Steffan was t o l d that any appeal t o his 
hearing would be f u t i l e and t o l d that i f he 
resigned there would be no scarlet l e t t e r on 
his record 

Do you agree with the government that there was a 
celibacy defense available? 

That i s preposterous. 

Had Steffan been counselled before his hearing, 
and was the "celibacy" defense the pr e v a i l i n g 
i n t e r p r e t a t i o n at the time? 

He had been counselled. That was not the 
prevailing i n t e r p r e t a t i o n . The "celibacy" defense 
i s preposterous. The government agreed j u s t now 
that i t i s unconstitutional t o take action against 
thoughts i n one's head. The government conceded 
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t h i s . A l l that Joe Steffan did was reveal the 
thoughts i n his head. 

I think your argument proves too much. By saying 
you are gay — i f being gay i s defined i n the 
regs. as being "inclined to engage i n conduct"— 
aren't you admitting a propensity? 

I s propensity j u s t a thought process? 

Yes. 

The government did not provide a r a t i o n a l basis 
f o r i t s r e s t r i c t i o n s on completely off-duty 
conduct. 

Would the government be able t o question a soldier 
and engage i n dialogue a f t e r the soldier makes the 
statement that he i s gay. 

Yes, subject to protections against s e l f -
incrimination. 

End 
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