FOIA Number: 2015-0017-F

FOIA
MARKER

This is not a textual record. This is used as an
administrative marker by the William J. Clinton
Presidential Library Staff.

Collection/Record Group: Clinton Presidential Records
Subgroup/Office of Origin:  Counsel Office

Series/Staff Member: Marvin Krislov

Subseries: Steve Neuwirth

OA/ID Number:
FolderID:

Folder Title:
Gays in the Military: Gays in the Military

Row: Section:

113 3

Position:

3




o/
THE DEPUTY ATTORNEY GENERAL

on —

/m—/ Lol czolmil re  aLeis
/// /ﬂ7; ”&/—% W//C- //Zp( ///,? —
/6—/4 , /53//'1«‘—\_ /fkq /—6

/ .
7/,M/ 7f‘/f /%/Ma_/{;\ e ST ik e

//—24 < " t/dl-—/ /:(‘ /A/‘Ma/rll_y .

/
/ﬂ”/-—(

j7_( . A e 0 O



Bffice of the Deputy Attorney General
Washington, D.@. 20530

NOV |0 1995

MEMORANDUM FOR LEON E. PANETTA, THE WHITE HOUSE

CC: JACK QUINN, COUNSEL TO THE PRESIDENT
FROM: THE DEPUTY ATTORNEY GENER%%}??
SUBJECT: Information -- Defense Department Efforts to Enforce

Directives Restricting Overzealous Investigation of Gay
and Lesbian Service Members.

Summary: In August, 1995, the Defense Department released a
Navy General Counsel report concluding that in the first months
under the new policy, Marine investigators on Okinawa committed
numerous violations of Defense and Navy Department regulations in
connection with an investigation of homosexual conduct. The Navy
and the Marines took specific steps to prevent repetition of such
violations. The attorney representing several of the Marines who
were the victims of the violations has recently written to praise
the Defense Department and the Navy for their efforts.

Background: The Administration’s policy on military service
by homosexuals went into effect on February 28, 1994. The new
policy includes provisions limiting the circumstances in which
service members may be investigated for homosexual conduct and the
way such investigations may be conducted. No investigation may be
initiated without credible information of a violation of the policy
prohibiting homosexual conduct; investigations must not extend to
issues as to which, or persons as to whom, credible information is

lacking; and criminal investigations of consensual, adult
homosexual conduct are disfavored (the preferred course is
administrative separation), and may be authorized only by the

subject’s commander.

The advocacy organization, Servicemembers Legal Defense
Network (SLDN), has charged that the Defense Department has not
taken adequate steps to ensure that these rules are followed or to
investigate alleged violations.

The Okinawa Matter: Charges surfaced in the late Spring of
1994 that Marine Corps investigators were engaged in a "witch
hunt, " triggered by the case of Sgt. Robert Nadel, at Camp Hansen

on Okinawa. Sgt. Nadel was eventually court-martialed and
convicted of indecent assault on a young Marine lance corporal.
His conviction is on appeal. Jonathan M. Bowie of the prominent

New York law firm of Skadden, Arps, Slate, Meagher & Flom was
retained, through SLDN, to defend Sgt. Nadel. Mr. Bowilie soon



charged that a criminal investigation had been improperly initiated
by officials other than Sgt. Nadel’s commander, and that many
Marines had been improperly questioned during that investigation
without c¢redible information. Mr. Bowie’s allegations were
reported in the press, and in early summer, Senator Wofford wrote
to Secretary Perry asking him to look into the allegations.

Secretary Perry referred the matter to DoD’s Acting General

Counsel, Stephen W. Preston. Mr. Preston in turn tasked Navy
General Counsel Steven S. Honigman to investigate and report back
to him. Mr. Honigman assigned the project to Navy Assistant

General Counsel Joseph T. Lynch, a senior career attorney.

Mr. Lynch’s report concluded that the criminal investigation
of Sgt. Nadel had been improperly initiated, because it had not
been authorized by Sgt. Nadel’s commander. The report also
concluded that many Marines had been improperly questioned,
including some who had been asked, without credible information,
whether they were homosexuals. The report listed each improper
question.

Mr. Honigman adopted Mr. Lynch’s detailed report, and in his
transmittal letter to DoD General Counsel Judith A. Miller
announced a number of measures to prevent recurrence of such
violations. These measures included informing Navy and Marine
Corps judge advocates about the central legal conclusions of the
report; directing a review of all outstanding Marine Corps criminal
investigations into allegations of homosexual conduct to ensure
those investigations are in compliance with the Administration’s
new policy on homosexual conduct; and directing a review of Marine
Corps investigative policies to ensure they are consistent with the
new policy.

This report was transmitted by Ms. Miller to Rep. Coyne of
Pennsylvania, who has monitored the matter since Senator Wofford’s
defeat last Fall, and to Mr. Bowie.

Mr. Bowie has recently written to Ms. Miller, in part to
express his appreciation for the Department’s efforts in ensuring
compliance with the new policy. In light of the criticism
sometimes leveled at the Defense Department by advocates for gay
service members, I thought Mr. Bowie'’s letter was worth calling to
your attention. Although he asks a number of follow-up questions,
and expresses mild disappointment about certain aspects of the
report, Mr. Bowie writes:

"We believe that Mr. Lynch’s report is a great step
forward: it is honest, thoughtful, objective and
effective. ([W]e believe that the report shows a strong
effort by the Department to examine and correct abuses in
the policy on gays in the military where they occur. .
We believe that Mr. Lynch’s report is admirable, honest
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and forthright: our desire is to ensure that the promise
of progress that it represents does not go unfulfilled
for lack of an advocate."

Mr. Bowie'’s letter i1s attached at Tab A.

It 1is troubling -- but perhaps not surprising -- that
violations like those the Navy has documented could occur at a
remote facility like Camp Hansen. I am sure the Defense Department
would not contend that even now it has achieved complete compliance
with the investigative rules established in the new policy. I am
also certain that some violations will occur, and advocates will
continue to criticize the services for failing to observe the
limitations in the new rules. But it is very encouraging that in
this Okinawa case, the Department has looked critically at its
performance and taken steps that even a strong critic and advocate
for gay interests has characterized as "a great step forward."
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Ms. Judith A. Miller

General Counsel

Department of Defense

1600 Defense

The Pentagon

Washington, D.C. 20301-1600

Re: Report of Violations of Regulations
in Okinawa in Spring of 1994

Dear Ms. Miller:

I am in glad receipt of your letter of August
29, 1995 from Congressman William J. Coyne, enclosing the
memorandum from the General Counsel of the Navy, Steven
S. Honigman, in turn enclosing a memorandum to the Staff
Judge Advocate General of the Navy and a memorandum from
the General Counsel of the Navy dated 17 May 1995 regard-
ing a report by Mr. Joseph T. Lynch, Assistant General
Counsel (Manpower and Reserve Affairs).

As you know, the report grew out of questions
raised in cases in Okinawa in which my firm has been
involved. We believe that Mr. Lynch’s report is a great
step forward: it is honest, thoughtful, objective and
effective. While we might not agree with all of his
conclusions, and might have wished him to examine certain
of the issues which he chose not to, we believe that the
report shows a strong effort by the Department to examine
and correct abuses in the policy on gays in the military
where they occur.

This letter is written to inquire about the
results of the report, and specifically the follow-
through that has occurred on the recommendations of the
report and the orders of General Counsel Honigman. For
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simplicity we are writing to you directly, but I believe
you will receive an official request from the office of
Congressman Coyne to respond similarly.

Specifically:

(1) General Counsel Honigman’s memorandum to
the Staff Judge Advocate requires that solicitation to
engage in private adult consensual sexual misconduct be
treated in the same manner as sexual misconduct defined
in paragraph C of DoD Instruction 5505.8. Please advise
whether this interpretation has been formalized and
carried through, and how that interpretation has been
documented.

(2) Similarly General Counsel Honigman'’s memo-
randum requires a redefinition of the term "fraterniza-
tion", and we would ingquire as to how that definition has

been implemented.

(3) General Counsel Honigman’s memorandum
requires a review of Marine Corps CID investigative
policies with respect to the scope of investigations into
allegations of homosexual conduct, and requires the Staff
Judge Advocate to bring to the attention of the appropri-
ate officials of HQ Marine Corps such actions as may be
necessary to assure compliance with DoD instruction
5505.8 and enclosure 4. We wish to know the results of
that review, as does General Counsel Honigman.

(4) The report in General Counsel Honigman's
memorandum requires that the Staff Judge Advocate advise
him concerning the feasibility of requiring CID detach-
ments to obtain the opinion of the responsible Staff
Judge Advocate of whether proposed investigations comply
with DoD instruction 5505.8. We would inguire-as to the
status of the Staff Judge Advocate’s response.

(5) General Counsel Honigman’'s memorandum
requires a review of all outstanding Marine Corps CID
investigations involving homosexual conduct to insure
that they comply with the provisions of DoD instruction
5505.8 and enclosure 4, concerning the permissible scope
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of such investigations and to provide guidance if neces-
sary to assure compliance. We would inquire, as does the
memorandum, as to the results of that review, how it was
conducted and what documentation exists to ensure the
review of each case.

We note that we are aware of other cases in the
Marine Corps in which no such review appears to have
occurred.

(6) General Counsel Honigman’s memoranda, and
the report itself, are properly related directly to
incidents in the Marine Corps, and resulting responses
required by the Marine Corps. We are pleased to under-
stand that the types of incidents described in the report
are not widespread and systemic in the military: but it
is still true that in individual cases in each of the
services, abuses have been shown to occur. We believe
that the recommendations of the report apply equally to
each of the services, and certainly it would make little
sense for the different services to have different stan-
dards apply on military-wide regulations. We request
confirmation that each of the other services have been
informed of the recommendations of the report, and in-
structed to respond appropriately.

(7) As you know, the incidents described in
Mr. Lynch’s report stem from an actual case, that of Sgt.
Robert Nadel, in Okinawa, who we have and are continuing
to defend. 1In a separate letter, I wish to raise with
you the issues for the continued prosecution of Sgt.
‘Nadel prompted by the report; but as this is not a policy
matter, but one relating to a specific case, we address
it separately.

I wish to emphasize to you that neither I nor
my firm views ourselves as adversaries of the Department
in its efforts to properly implement the new regulations
(except in those specific circumstances where we repre-
sent clients in adverse situations with the military).
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We have great respect both for the institution, and its
efforts to carry out its mission and maintain an effec-
tive justice system for its members.

As David Ogden may have mentioned to you, for
my own part I am largely retired at this point because of
my health. I am too old and tired to want to make ene-
mies and indeed, I believe that we have very much common
interests in trying to ensure the proper implementation
of the new policies. We are, in effect, asking both for
your help and to help in this effort. We believe that
Mr. Lynch’s report is admirable, honest and forthright:
our desire is to ensure that the promise of progress that
it represents does not go unfulfilled for lack of an
advocate.

Separately, we are addressing you on the issue
that had been raised with White House Counsel Abner
Mikva, concerning a policy of the denial of assistance of
counsel to servicemembers. Though there is some overlap
with the issues raised in the report, we believe that
this issue is much more of a policy matter and better ad-
dressed separately.

Very truly yours,

e -
.*) )
/ﬂ, \ / D o

Jdénathan M. Bowie (f{>i$_yaw~

cc: General Counsel Steven S. Honigman
Office of the General Counsel
Department of the Navy
The Pentagon
Room 4E724
Washington, D.C. 20350-1000

David Ogden

Associate Deputy Attorney General
Department of Justice

10th Street & Constitution Avenue N.W.
Room 4216

Washington, D.C. 20530
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Anthony W. Clark
Herbert Mondros

Michelle Benecke
Dixon Osburn
(Servicemembers Legal Defense Network)

Jamie Rooney

c/o Office of Congressman William Coyne
2005 Federal Building

1000 Liberty Avenue

Pittsburgh, PA 15222

Robert Raben

c/o Office of Congressman Barney Frank
U.S. House of Representatives

2404 Rayburn Building

Washington, D.C. 20515

Mark Agrast

Legislative Assistant

c/o Office of Congressman Gary Studds
237 Cannon House Building

Washington, D.C. 20515
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MEMORANDUM
TO: George Stephanopoulos, Senior Advisor to the President
Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: Gays in the Military: Message & Legal Issues

President Clinton promised that the new regulations on gays in the military would at the
very least stop witch hunts, harassment and investigative excesses. To date witch hunts continue,
investigative abuses continue and harassment has skyrocketed. These violations have been
fueled by actions and omissions at the top levels of the Department of Defense, including:

¢ instructing investigators, for the first time ever, to question parents about
their kids to gather evidence for discharge;

¢ failing to establish a means, despite numerous requests, whereby gay
servicemembers can report death threats and harassment without fear of
being investigated and discharged themselves; and

¢ allowing the Departments of Defense, Air Force and Navy to issue
memoranda, without White House input, that gut the regulatory limits on
investigations into the lives of suspected gay servicemembers.

If President Clinton does not take steps --and they do not have to be public steps-- to
ensure that even the most basic and uncontroversial requirements of “Don’t Ask, Don’t Tell,
Don’t Pursue” are implemented, the Administration threatens to reinforce the perception among
many Americans that the President has difficulty standing by his word.

A recent poll done by Celinda Lake for the Human Rights Campaign asked 800 registered
voters what bothered them most about President Clinton’s “Don’t Ask, Don’t Tell, Don’t
Pursue” policy: the priority he gave the issue, that he flip-flopped on the issue, that he left gays
in the military, or that he did not give gays their rights. Thirty-three percent, the largest
response, said that they were most disturbed by President Clinton’s flip-flopping, his
unwillingness to take a stand. Only 8% criticized President Clinton for taking a stand in support
of gays in the military.

By failing to implement the few promises in the new policy, the Administration further
risks needless, embarrassing media and litigation for lack of good faith implementation of the

PO. Box 53013 « Washington, D.C. 20009 « Voice: 202.328.3244 ~ Facsimile: 202.797.1635



new policy. When the system utterly fails them, servicemembers have nowhere else to turn but
federal court and the court of public opinion.

We will be issuing our Second Annual Report on “Don’t Ask, Don’t Tell, Don’t Pursue”
in February and would welcome the opportunity to say that, as promised by the new policy,
witch hunts, harassment and other investigative abuses have stopped. Today, we cannot. A
proposal submitted previously to the White House and the Department of Defense that would
address many of the concerns raised here is attached.

The Administration’s public statements that the new policy is working as intended are
wrong and only make the situation worse. Reports by The New York Times, The New Republic,
Newsweek, The Los Angeles Times, CNN, CBS, NBC and CNN, rs, reveal to the
public that the “Don’t Ask, Don’t Tell, Don’t Pursue” policy is being flaunted By the Department
of Defense. The statements send a harmful message to those who ‘believe they can continue to
witch hunt and harass with impunity, make matters worse for servicemembers caught in the trap

of an intransigent commander, and erode public confidence in the President’s willingness to
stand by his word.

If President Clinton addressed the abuses of the new policy that continue to happen, he
could develop a cohesive message and deflect much of the anticipated criticism. The message
would not only be supportive of those who wanted to see the President implement an evenhanded
policy, but would help to defuse the perception that Clinton is unwilling to take a stand or stick
by his decisions. The elements of such a message should include the following:

’ No American tolerates death threats and harassment against any person,
for any reason. Nor can we. No American supports government
investigators questioning parents about their kids to have them discharged
from the military. Nor can we.

¢ [ am deeply disturbed by reports that some military commanders are
disregarding the mandate to stop witch hunts, asking questions about
sexual orientation and harassment. If1 catch anyone going on witch hunt,
or find out about other command abuses, it will mean the end of their
career.

¢ This policy is not a perfect solution. It is not identical with some of my
own goals. Americans should be treated equally for saying and doing the
same things.

\
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EXHIBITS
1. SLDN Memorandum: Department of Defense Violations of Current Regulations
2. SLDN Memorandum: First Steps to Bring DoD Into Compliance With Current
Regulations
3. SLDN Memorandum: A Few Examples of Administration’s Public Misstatements

P.O. Box 53013 « Washington, D.C. 20009 « Voice: 202.328.3244 Facsimile: 202.797.1635
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MEMORANDUM
TO: George Stephanopoulos, Senior Advisor to the President
Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osbumn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: Department of Defense Violations of Current Regulations

Death Threats/Harassment/Hate Crimes. The new regulations state "harassment will not be tolerated
against any servicemember for any reason." Gay servicemembers, however, cannot report death threats,
harassment and hate crimes and their basis (because they are gay). Nor can they cooperate in police
investigations -- civilian or military -- where their sexual orientation may be revealed. Straight women
cannot report sexual harassment or rape without risking retaliatory, false accusations and investigation.

One SLDN client was threatened with rape and death based on her perceived sexual orientation in
a letter delivered to her home and addressed to her by name, rank and social security number. She was
afraid to inform military officials because of the threat of investigation. Civilian police said they would
turn the letter over to the military. This woman learned of SLDN only by chance, two terrifying weeks
later. We resolved this dilemma only after negotiating with top Pentagon officials to ensure the source of
the threats, and not her life, would be investigated. This is not satisfactory and it is not excusable under
current regulations. DoD must enforce its zero-tolerance policy against harassment, permit all

servicemembers to report death threats, harassment and hate crimes without retribution, and investigate
those who harass.

Witch Hunts and Fishing Expeditions. In Okinawa, Japan, more than twenty marines were asked about
their own and others' sexual orientation from April - June 1994. Agents searched the room of Corporal
Craig Haack based merely on the "suspicion of homosexuality," seizing his personal diary, letters from
home, word processor, disks and photo album to fish for "evidence" that he might be gay. SLDN
cooperating attorneys documented over 50 command violations. More recently, in Korea, PFC Shannon
Emery was targeted in a witch hunt that began immediately after she reported an attempted rape. Emery
was held for six months beyond her transfer date and pressured to accuse coworkers as lesbians in
exchange for leniency. The witch hunt, subsequently confirmed by the IG, as stopped only after intensive
intervention by SLDN with top Administration officials.

Pentagon guidance is fueling these abuses. Air Force officers have been encouraged to pursue
suspected homosexuals "discovered" during inquiries against other servicemembers. Air Force, Navy and
DoD memos have instructed officers to expand the scope of inquiries in statements cases beyond
permissible limits by fishing for additional statements and any homosexual acts.

Questions to Parents. The same Air Force memo directs inquiry officers to question parents about the
sexual orientation and private lives of their children for purposes of discharge. This memo conflicts with
and exploits traditional security clearance guidance not to conceal one's private life from family members.
Parents have been shocked that military officials would intrude into private family relationships and
attempt to turn family members against one another, which they assumed was forbidden under the new

lic . .
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MEMORANDUM
TO: George Stephanopoulos, Senior Advisor to the President
Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: First Steps to Bring DoD Into Compliance With Current Regulations

We are concerned that the Administration is not taking the necessary steps to prevent and rectify
improper implementation of the "don't ask, don't tell, don't pursue” policy. The following are first steps
that we believe would stop many of the abuses we have documented under the new policy.

Take Disciplinary Actions. Discipline commanders and investigative agents who violate the new
policy, as provided for in the regulations, beginning with those responsible for the Okinawa and Korea
witch hunts. Commanders who tolerate harassment, hate crimes and death threats should also be
disciplined. To date, no military official has been disciplined for violating the policy, despite numerous
substantiated complaints. This lack of action tells commanders they can violate the policy with impunity
and fosters a climate resistant to its implementation.

Conduct Training. Train all military members on the intent and letter of the new regulations, including
all levels of command, all unit levels and all schools. Formalize the training once or twice every year.
Ensure that servicemembers understand what they can and cannot do under the policy and what their legal
rights are. We understand that no training has been conducted in the field since the regulations were
implemented; new troops are told only that homosexual conduct is against regulations.

Issue Additional Guidance. Issue additional guidance to the field in an appropriate form such as a
Letter of Instruction based on a first year review of the new policy. Clarify that (1) servicemembers will
not be investigated for reporting death threats, hate crimes and harassment and their underlying basis; (2)
inquiry officers do not have the authority to conduct fishing expeditions, but must limit their inquiries to
the specific allegations; and (3) commanders cannot launch inquiries without credible information and
credible information does not include all information.

Rescind Memoranda. Rescind the Air Force memorandum dated November 4, 1994, the Navy
memorandum issued in June 1994 and the Department of Defense memo dated August 18, 1995 that gut
the prohibitions against fishing expeditions into the lives of suspected gay personnel.

Appoint Troubleshooters. For the next year, as a pilot project, assign troubleshooters, perhaps one from
the DoD General Counsel's office and one from the staff of the Assistant Secretary of Defense for
Manpower and Readiness, to advise attorneys, commanders and others about appropriate actions and
interpretations under the new policy to clear up ambiguity and misunderstanding.

P.O. Box 53013 « Washington, D.C. 20009 ~ Voice: 202.328.3244 « Facsimile: 202.797.1635
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MEMORANDUM
TO: George Stephanopoulos, Senior Advisor to the President
Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osbumn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: Gays in the Military: A Few Examples of Administration’s Public Misstatements
l. “Is Clinton happy with implementation of the policy over the past year? ‘He is,” White

House spokesman Michael McCurry said at a March 13 briefing. ‘Military commanders in the
field are satisfied with it, and the number of expulsions clearly is declining.”” National Journal
March 25, 1995. [Inaccurate. The rate of expulsion of gays is exactly the same. Clinton
should not say that he is happy with the new policy as it puts into law exactly the same
differential standards as the policy he attempted to repeal.]

2. “[A]sked how Reserve Officer Training Corps can operate on campuses that have anti-
discrimination policies [, Mr. Clinton said,] ‘If the policy were implemented in spirit and in letter
the way it was written, ... I don’t think it would be a conflict’.” Washington Times, March 24,
1995. [Wrong. The new policy, even if implemented as intended, treats gay and straight
soldiers differently for saying and doing the same things, and thus in no way meets the
standards of an anti-discrimination policy.]

3. “Senior military officials, however, insist that the policy has been successfully
implemented. ‘My sense is ... in the absence of different information, the force has adapted to
the new policy and is doing a good job with it,” says Gen. John Shalikashvili, chairman of the
Joint Chiefs of Staff. Christian Science Monitor, March 17, 1995. [Misleading and
disingenuous. The Department of Defense has established no means of monitoring abuses
of the new policy or allowing soldiers to report abuses without fear of being discharged.
SLDN, Members of Congress and private attorneys have, however, presented DOD with

different information. Secretary Perry and others have made similar misleading
comments. |

4. “DOD spokesman Doug Hart insists the rules are applied in an ‘evenhanded’ manner and
that no abuses occur. When I recounted specific incidents, he said they were ‘impossible.” What
about servicemembers asked to turn in others? ‘You can’t ask about other people. It’s explicit in
the new directives,” Hart said. ‘It doesn’t happen’.” The New Republic, May 2, 1994. [Wrong.
Denial of reported and documented abuses of the new policy creates a perception of

hypocrisy and erodes public confidence in the President’s ability to take a principled stand
and control his own military.]

P.O. Box 53013 « Washingron, D.C. 20009 - Voice: 202.328.3244 » Facsimile: 202.797.1635



DelD DirEcrve
/332, 3o

{

“<epParaner’ 6F

REGCuL AR

CommisSIen/Er)
BFFr e 2RS "

/28 /94




A

ARMED _FO.RQ'
’ 'Rf

h  Legislative History .
] For legislative history and purpose of Pub L
t.  98-94, see 1983 U.S. Code Cong. and Adm
. News p. 1081. 1
F DECISIONS L et
forces can only be honorably termmsted by a,
completion-of the service obligation or a valid '
discharge. Wickbam v.-Hall, C.A.Tex.1983, 706.,
F.2d 713, rehearing denied 712 F2d 141_(5." '
. s e . L Ca
i . [ - R . W
- - 21

. A, Titlle: XVI, § 1661(a)(3)(A), Oct. 5, 1994,

iSTA’l'UTORY NOTES . o
- Effective Date of Repeal - I'
Repeal effective Dec. 1,-1994, see section
1691(a) of Pub.L. 103-337, set out as a note

) under secuon 10001 of this title. :

for certain ﬂight crew positions AR |
ration of any member who successfully com-
t.shall be 8 years, if the member is trained to’
e member is trained to fly any other type of

T8, —The minimum service obhgat.lon of any
g in the armed forces as a navigator or naval

'm “service obllgataon means t.he period of
[ a reserve component who completed flight
18 a8 3 member of a reserve component, the
he Selected Reserve required to be served

ot training, in the case of tra.lmng asa pllot
rigator t.rammg, in the case of tra.mmg as a

ining as a naval flight officer; in the case of

(1), Nov. 29, 1989, 103 Stat. 1454, and amended
ov. 5, 1990, 104 Stat. 1719; Pub.L. 102484, Div. A,

STATUTORY NOTES . | ' .~ %
. and (2), “pilot t.rammg." for “pxlot t.rmmng" snd
. “nav:gat.or training,”” for “mmgator training”;

and in par. (3), “naval ﬂight officer, in the case”
 for “naval flight officer in the case”, respectively.

Effective Date of 1992 Amendment
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Effective Date -
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of any person who entered into an sgreement News, 13 1633
ey mer Rumns.ncss 'f

Armed Semoes @6 15
C.JS. Armed Services §§ 5 25m33
WESTLAW 'l‘oplc No 34 ’
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§ 654, Pollcy concernmg homosexuahty in the armed foroes
(a) Findings —Congress makes the followmg ﬁndmgs I

"excluswely to the Congress the powers to raise’ and support armies, prov1de and
maintain a Navy, and make rules for the government and regulat.lon of the la.nd and

. e} T

naval forces. : .
" (2) There i8 no constltut:lonal nght to serve-in the armed forces
(3) Pursuant to the powers conferred by section 8 of article I of the Conshtutlon
of the United States, it lies within the discretion of the Congress to establish
" qualifications for and conditions of service in the armed forces. .. -
(4) The primary purpose of the srmed forces is to prepare for and to prevail in

- combat should the need arise. -~ 1-.. - e

" (6) The conduct of military operations requires members of t.he armed forces to

_ make extraordinary sacnﬁces. mcludmg t.he ult|mste sacnﬁce. in order tn prov1de

for the common defense: st e

(6) Success in combat requires mxhtary units that are charactenzed by hxgh

" morale, good order and discipline, and unit cohesion.” . i )

_ (D One of the most cntlca.l eléments in combat capabihty is unit cohesxon, ‘that is,
the bonds of trust among individual service members that make the combat
effectiveness of a military unit greater than the sum of the combat effectxveness of
the individual unit members. '

(8) Military life is fundamentally dxfferent from civilian hfe m t.hat—

. (A) the extraordmary responsibilities of the armed forces, the umque condi-
tions of military service, and the critical fole of unit cohesion, require that the
military community, while subJect bo civilian cont.rol exlst as a specxa.hzed_
soclety, and )

* (B) the m1hta.ry soclety xs cha.ractenzed by its own laws, rules, customs, and
traditions, mcludmg numerous rest:nctions on persons.l behavwr that would not
be acceptable in civilian society.... AT T At

(9) The standards of conduct for members of the a.rmed forces regulate a

“member’s life for 24 hours each  day beginning at the moment the member enters
military status and not.ending unt.'ll t.hst person is discharged or ot.herwwe
sepa.rated from the armed forces. * -

- ~*(10) Those standards of conduct, including the Uniform Code of Mxhta.ry Justlce.

“apply to a member of the armed forces at all times that the member has a military
status, whether the member is on base or off base, and whether. the member is on

duty or Off duty —- 30 TAGS 'i BERRUR S Rl

.\'\1
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' 7 (11) The pervasive application of the standards of conduct is ne

members of the armed forces be rat all
: .to a comhat environment. © -

y because

(12) The worldwide deplo}'ment of United States mﬂxtn.ry forces, the internation- -

... al responsxbllltles of the United States, and the potential for involvement of the
",' armed forces in actual combat routinely make it necessary for membérs of the

.. armed forces involuntarily to accept living conditions and working conditions that

are often spartan, primitive, and charactmzed by forwd lnhmacy w1t.h httle or-no
privacy.
(13) The prohibition against homosexual conduct is'a long—standmg element of

mlht.nry law.that contmuea to be necessary in the umque urcumstaneee of mihtary‘

- gervice, oo

]-‘ " (14) The armed forces must ma.intam personnel pohcles thnt exclude persons
o 'whose  presence in the armed forces would create. an um.coeptable risk to the armed

are the essence of military capability. -

- (15) The presence in the armed forces:of persons who demonstrate a propenmty
- or intent to engage in homosexual acts would create an unacceptable risk to the
high standards of morale, good order a.nd discipline, and umt cohesmn thnt are t.he
esgence of military capability.

(b) Policy.—A member of the armed forces shall be separated from the armed forces
under regulations prescribed by the Secretary of Defense if one or more of the following
findings is made and approved in accordance mth procedures set forth i.n such
regulations

‘(1) That the member has engaged in, attempted to engage in, or solicited another
"' to engage in a homosexial act or acts unless there are further findings; made and
approved inaccordance with procedures set forth in such. regulst:ons, t.hat the
‘member has demonstrated that—

(A) such conduct is a departure from:the member’s usual and customary
i behavier; . :

(B) such conduct, under all the clrcumstances. is unhkely to recur;
(C) such- conduct was not accomplished by use of force; coercxon, or intimi-
dation; - .
(D) under the parhcular c1rcumstances of the case, the member‘s continued
1 - presence in the armed forces is consistent with .the interests of the armed
: forces in proper discipline, good order, and morale; and -
(E) the member does not have a propenmty or intent to engage m homosex-
it . ual acts.
(2) That the member has stated that he or ahe i 2 homosexua! of bisexual, or
-words to that effect, unless there is a further finding, made and approved in
.. accordance with procedures set forth in the regulatlons. that the' member has
. demonstrated that he or she is not a person who engages in, attempta to engage in,
has a propensity to engage in, or intends to engage in homosexual acts.

(3) That the member has married or attempted to marry a person known to be of
the same biological sex.

(c) Entry standards and documents —(1) The Secretary of Defense shall ensure
that the standards for enlistment and appointment of members of the armed forces
reflect the policies set forth in subsection (b).

(2) The documents used to effectuate the enlistment or appomtment of a person as a
member of the armed forces shall set forth the provisions of subsection (b).

(d) Required briefings.—The briefings that members of the armed forces receive
upon entry into the armed forces and periodically thereafter under section 937 of this
title (article 137 of the Uniform Code of Military Justice) shall include a detailed
explanation of the applicable laws and regulations governing sexual conduct by members
of the armed forces, including the policies prescribed under subsection (b).

(e) Rule of construction.—Nothing in subsection (b) shall be construed to require
that a member of the armed forces be processed for separation from the armed forces
when a determination is made in accordance with regulations prescnbed by the
Secretary of Defense that—
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(1) the member engaged in conduct or
avoiding or terminating military service;
2) aeparadon of the member would not be in t.he best interest of t.he armed
" forces. . _
K¢ Deﬁnltlons.—ln this secﬁon. : e
(1) The term “homosexual” means a person, regardless of 8ex, who engages in,
_attempts'toengagem,hasapropensnytoengagem..ormtendsboengagem
homosexual acts, and includes the terms “gay” and “lesbian”.
(2) The term “bisexual” means a person who engages in, attempts to engage in,
hasnpmpenaitytoengsgemormtendstoengagemhomosexualandhetemsexual

ne

e statements for the purpose of

(3) The term “homosexual act” means—

* (A)‘any bodily contact, actively undertaken or passively permltted, between
- members’ of the same sex for the purpose of satisfying sexual desires;' and

" (B) any bodily contact which a reasonable person’ would understand to

. demonstrate a propenmty or intent to engnge m an act deecribed ln subpara

* graph (A). -

(Ad.ded PubL lOS—l&) Div. A. Title V, 5 §T1(aX1), Nov. 30, 19%. 107 Sht. 1870)

b

HlS'l‘OR!CAL AND STATUTORY NOTES

Regulations; Savings Provision; Sense of
Congress; Implementation of Discrimina-

tory Policy Against Homoeexual Memben :

of the Arined Forces AR

that: *

‘“(b) Regulations.—Not later than 90 days
after the dat: of enactment of this Act [Nov. 80,

1993), the Secretary of Defense shall revise De--

partment of Defense regulations, and issue such

new regulations as may be necessary, to imple-

ment section 654 of title 10, United States Code,
as added by subsection (a) [this section].

“(e) Savings provision.—Nothing in this sec- -
tion [probably means this note] or section 654 of -
title 10, United States Code, as added by subsec-- ;

tion (a) [this section), may be construed to invali-
date any inquiry, investigation, administrative
action or proceeding, court-martial, or judicial

proceeding conducted before the effective date

of regulations issued by the Secretary of De-
fense to implement such section 654 [this sec-
tion}.

“(d) Sense of Congress.—lt is t.he sense of

Congress that—

“(1) the suspension of questioning concern-
ing homosexuality as part of the processing of

" individuals for accession into the Armed
" Forces under the interim policy of January 29,

Secﬁon 5TI0Md) ofPubL. l(B—lGO pmded .. 1993, should be continued, but the Secretary

. of Defense may reinstate that questioning
with such questions or such revised questions
"as he considers appropriate if the Secretary
detennmesmatltlsnecessarytodosoin

. order .to effectuate the policy set forth in
, . section 654 of title 10, United States Code, as
. added by .subsection {a) [this section); and

“(2) the Secretary of Defense should con-
gider issuing guidance governing the circum-

" stances under which members of the Armed

Forces questioned about homosexuality for
administrative purposes should be afforded
warnings similar to the warnings under sec-
tion 831(b) of title 10, United States Code
(article 31(b) of the Uniform Code of Military
Justice) [section 831(b) of this ht.le] »

Legislative Hlstory

For legislative history and purpose of Pub.L.
103-160, see 1993 U.S. Code Cong nnd Adm.
News, p. 2013

LIBRARY REFERENCES

Armed Services &7, 20.5.
Constitutional Law &=224(2).
C.J.S. Armed Services §§ 27, 41, 50.

C.J.S. Constitutional Law §§ 736, 737, 741.
. WESTLAW Topic Nos. 84, 92.

- CHAPTER 38—JOINT OFFICER MANAGEMENT .

661, Management policies for joint specialty
officers.

662. Promotion policy objectives for joint offi-

cers.
663. Education.
664. Length of joint duty assignments.

Sec.

665, Procedures for i:nonitnr'mg careers of

joint officers.

666. Reserve officers not on t.he active-duty

list.
667. Annual report to Congress ’
Deﬁ.nmons
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the Fair Labor Standards Act (29 USC
§§ 206, 211(c), and 212)

(4) Plaintiff shall have a.nd recover - its
costs and expenses includmg such attor-
ney’s fees as may be approved by the

, Court based on affidavits filed by the
Plamtlﬂ' Y

- Lt. Paul G. THOMASSON, .. -
; - USN, Plaintiff, _,

The ‘Honorable William J. PERRY, '

.,_._15' and' -
. RN RN &S SO AT AR P VR
The Honorable John H. Dalton, Sea'etary

of the Navy, Defendants. .0
" Civ. A No. 95;252-A. B

Umted States District Court,
" E.D. Virginia,” e
A]exandna Dmmon. SRR

June8 199& L

) Serwce member brough_t smt seekmg
declaratory and injunctive rehef to prevent
Review recommended lus dxscharge for fail-
ing to rebut presumptlon ‘that he engaged in,
or was likely to engage in, homosexual acts,
arising from his declarat:on that he was a
homosexuaL On cross-motaons for summary
judgment, the Dlstnct Com't. Hilton, J., held
that: (1) statute embodymg “Don’t Ask Don't
Tell” policy regarding . homoaexua.ls in the
military is not unconstitutional on its face or
a8 applied, 4nd (2) statute’ does not' violate
the Admmmtratnve Procedure Act (APA)

Defendant’s moﬁon granted p]mnuffs
motlon denied. ... ool oLl

f: ir -Ji

l. Armed Services el 22 ST
Constitutional Law @90 1(1), 91 LN
Statute “embodying “Don’t Ask Don't )
Tell” -policy whereby ‘a8 service “member’s’
statement that he or she is a homosexua.l
gives rise. to- rebuttable presumy ‘ that
membereng‘agesin,orzslikelytoengagem,
homosexual acts, does- not violate rights . of
freedom of speech and association; pohcy
allows use of speech as ewdenee, which m
permissible, and under policy, service mem-
berwﬁ'eetoaﬂihatemthgroupthatoppoe-
es policy, to make: statements criticizing the
policy, to, attend demonstrations in favor of
homosexual rights, to read homosexual news-
papers,:ior engage in other such expreesxve
activities, .USC.A. Const.Amend. 1,
U.S CA. § 65L iy

2 Constltut on :
'”Standard of rev1ew apphca])]e to
protechon cha[lenge bo mﬂlta.ry’s pohcy gov- ",
ermng serv1ce by homose:mals WS, ratzonal

:

tutesuspectclassandpohcydoesm.ﬁ'mgeon
exercxse of 8 fundamental nght. » U.S.C.A.

3 Constitutlonal Law ¢=213 1(2)
~“When' ‘evaluating “statute or regulation
under ‘rational basis standard of equal pro- ;
tection review, eourt must ask two questions:
are regulations ‘directed. at achlevement of
legitimate governmienital purpose and do they
rationally ‘farther that purpose? U.S.C.A.
Const.Amends 5, 14. L

4 Armed Semces ﬁll, 2 . [k-,,
Constitutional Law P242.1(3)

.+ Statute embodymg “Don't Aak Don’t qi
Tell”. policy: regarding. homosexuals -in the |
military- does - not -violate .equal proteetion '
clause of the Fifth Amendment; under ration- °
al basis review; military has concluded that
allowing acknowledged homosexuals to serve
in the military would undermine. unit cohe-
sion ‘and mihtary readiness, a legmmate gw—
ernmental _purpose, and means employed by
government are rahonally related to legiti-
mate purpose of e.xcludmg from servxee in
tbemﬂ;tmythoseengagemordemonm :
apropensltygoengagemhomosemal -

1
A
[
i
w'
A
E;

1
g
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Cite as 893 I’Bupp. 820 (E.D.Va. 1998)

duct. USC.A. Const.Amends 6 14
US.CA. § 654.

5. Armed Services @ll 22 e
Statute embodying “Don’t Aak Don't
Tell” policy regarding service of homosexuals
in the military is not unconstitutionally over-
broad on theory.that it provides for dis-

charge of service members who may be- ho-

mosexual but who may not actively engage in
prohibited homosexual conduct; policy pro-
" vides for discharge of members who cannot

rebut presumption that they will engage in’
such conduct based on their statements, and

fact that some service members who state

that they are homosexuals may have subjec-’

tive intentions of remaining celibate does. not
make statute overbroad. U.S.CA. Const.
Amends. 5, 14; 10 USC.A. §65d . ..

6. Adnumstrative Law and Procedure'

Armed Services &=11, 22 e
Admmxstrahve Procedure Act’ (APA)
was not violated in’ case of service member
dxscharged from the Navy because he failed
to rebut presumptzon arising from his state-
ment’ t.hat he was homosexual and that he
engaged i in, or was hkely to engage in, homo-
sexual acts; memberwasgrvenmllhea.nng
on the merits, and substantial evidence sup-
ported detemunatwn that he failed to rebut

presumption that he had propemuty to en-

gage in homosexual conduct arising from his
declaration- t.hat he was a homosexual. b
US.CA. § 551 et seq

Mark Lynch Allan B. Moore, Georg'xa Ka-
zakis, Robert D. Wick, Covington & Burlmg,
Washmgton, DC, for pla.\ntxﬁ

Helen Fahey, United States Attorney, Jen:

K Somers, Assistant United States Atxorney,_
Alexandria, VA, Frank W. 'Hunger, Assistant
Attorney General, John A. Rogovin, Deputy
Assistant ~ Attorney General, Waahmgton,
OC, David Anderson, Vincent M. Garvey,
Michael J. Haungs, Civil Division, Depart-
nent of Justice, Washmgton, DC, CDR Rob-

The Senate held beanngs on March 29, and 31
on April 29, on May 7, 10, 11 and on July 20-22,
1993. See Policy Concerning Homosexuality in
the Armed Forces: Hearings Before the Senate
Comm. on Armed Services, 103d Cong., 2d Sess.

10 ert P. Monahan, LCDR Edward S thte'

Department of Navy, Office of Judge Advo-'
cal_‘.e General,_ Alexandna, VA,.for def‘e_ndants.“

MEMORANDUM OPINION

HILTON Dl.stnct Judge

This matter came’ before the Court on’
crossmotions for summary judgment:
Plaintiff Lt. Paul G. Thomasson brings" this
action seeking permanent uuunctlve and de-
claratory relief to prevent’the ‘Defendants

from discharging or otherwise removing him’

from active duty in the United States-Navy
a8 a result of his statement that he-is 8.
homosexual. The Plaintiff maintains that the
National Defense :Authorization Act for, the
Fiscal Year 1994, 10 U.S.C.:§ 654, known
colloquially as the “Don’t Ask Don't Tell”
policy, is unconstitutional on'its face-and; as
applied .to the. Plaintiff in- this. action, Lt..
Thomasson challenges the statute- under: the.
First Amendment, the Equal Protection
Clause of the Fifth Amendment, the.Due
Process Clause of the Fifth Amendment, and
the Administrative Procedure :Act.. This
Court has jurisdiction under. 28 U.S.C:
§§ 1331 and -1346. Venue lies under 28
US.C. §1391

BACKGROUND OF THE ACT

On January 29, 1993, Premdent Clinton.
directed then Secretary of Defense Les As-
pin to re-evaluate the Department of De-
fense’s (“DOD’s”) longstanding policy. exclud- -
ing homosexuals from service in the armed
forces. From March through late July, 1998,
the Armed Services Commxttees of the
House and Senate held extensive public hear-
ings on the matter. The Committees re-
ceived testunony from military commanders,.
gay rights activists, experts in military per-
sonnél policy, professors, socdal smentzsts, in-
terested civilians and members of the armed
forces, and conducted a ﬁeld vmt to Norfolk
Naval Complex.! On July 19, 1993, the Pres-

(1993). The House held hearingx_ on May 4 ‘and
S and on July 21-23, 1993. “See Policy Implica-
nonsofl..«ﬁmgtthanonHomosmaLsmrhe
Military: Hearings Before the House Comm. on
_Armed Services, 103d Cong., 1st Sess. (1993);
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ident announced a new “Policy on Homosexu
al Conduct in the Armed Forces,” which was
subsequently enacted in the Natxonal De-
fense Authorization Act for Fiscal Year 1994,
Pub.L. No. 103-160, § 571, 107 Stat. 1670-73,
codified at 10 U.S.C. § 654 (1995). The Act
was signed by the President on November
80, 1993. On December £2, 1993, DOD' is-
sued .implementing Directives, - .modified
slightly on February 28, 1994, and .made
effective on that date. On the same date,

each of the DOD mlhtary gervices issued,

semce-speclﬁc instructions .to the field im-
plementing the DOD Dlrecnves. .

+ Section 571 of the Act sets forth the “Poh—
cy concerning homosexuality in the armed

forces,” which reflects Congress’ policy:de--

termination made on the Basis of the testimo= .

ny and information garnered from the hear-
ings.” This Section contains fifteen findings
which recognize, among other- things, “mili-
tary life is fundamentally different from civil-
ian life,” and, therefore, its “society includes
numerous ' restrictions on personal behavior
that would not be acceptable in civilian soci-
ety.” . 10 US.C. § 654(a)(8)(B)(1995). . Con-
gress also-noted that “{sJuccess in combat
requires military units that are characterized
by high morale, good ordeér and discipline,
and unit cohesion.” Id The Act conclides’
that the longstanding exclusion from service
mthemﬂxtaryofpersonswhoengagem,or
demonstrate a propenmty to engage in, ho-
mosexual conduct continues to be necessary
because the presence of such service: mem-
bers “would create an unacceptable risk” to
these fundamental compo'nents of - military.
capability. Id § 654(a)(16). i it
Accordingly, the statute prov1des for than-
datory separation from the mifitary if one or
more of the followmg three ﬁndmgs is made:

(1) the member is found to have engaged,'
auempted to engage, or solicited another to
engage, in "homosexual acts; (2) “stated that_
he or she xsahomosexual of bisexual . .
unless [the member] ha.s demonst:rated that
he or she is pot a person who engages m,'

AssessmentofrhePlal to Lift the Ban on Homo-

sexuals in_the Military: Hearings Before the Mili-
" tary Forces and Personnel Subcomm. of the House

Comm. on Armed’ Savwes 103d Cong lst Sess
(1993) B v .

895 FEDERAL s‘ﬁémmm
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attempts to engage in, has a propenmty
engage in, or intends to engage in hom
al acts,” id § 654(b)(2), or (3) “married or |
attempted to marry a person ‘Known to be of .
the same biological sex” ::Id § 654(bX3). ¥
As. the language:of Section 654(b)2) indi™
cates, and the legislative history confirms, ai
member’s statement that he or she is a ho! |
mosexual gives rise.to a:rebuttable presomp
t:ont.hatt.hemembereng’agvetnn,(Jru:likelyi4
to engage in, homosexual acts. - 8.Rep. No; *
112, 103d Cong., 1st Sess., at 293-94 (1993), {
U.S.Code Cong.: & Admm.News 1993 at pp: |
2080-81. .5:nys3m ok Ta it iniRT Loy ;
*‘The implementing Du'ectzve appheable to' .
military officers, siich as Plaintiff, is DOD'
Directive -1332.30, .¢aptioned “Separation.of
Regular Commissioned Officers,™ which the: ;
Navy has implemented.? This Directive pro- "
vides that the military will not, ask about an
apphcant’s séxual orientation because homo- -.
sexual orientation “is considered a.
and pnvatematterandxsnotabartoconhn
ued service ... unless manifested byh >
sexual conduct." DOD Dir. 1332.30 End. 2/
1C, ‘at 2-1 (March 4; 1994), The Diréctive
defines” “Homosexual Conduct” as mc]udmg
“homosexual acta, a statement by a ‘mem
t.hat demonstrates a propen.sxty or intent to
eng'age in homosexual acts, or a homose:mal
marriage or attempted marriage 1d. Un-
der the Du'ectzve, “[p]ropensity to engage in
homosexua] acts means ‘more than an’ ab-’
stract preference or desire to engage in ho-
mosexual acts; ‘it indicates a likelihood that &
person engages in or will engage in homosex-
ual acts.” Jd Although a statement
demonstrate a propensity orintent to engage
in homosemal .conduct, tbe Du'edzve pro-
vides the service member w1th an opportnm
ty “to rebut the preeumpﬁon by presenting
evidence demonstratmg that he or she d
notengagem,attempttoengagein,havea
propensity to engage in or intend to engage
m homosexual acts." Id. 1Clb., at 2—2.
The Du'echve prowdes e.xphat gmdance to
admlmstrat:ve ‘when asseeamg wheth-
er an oﬁeer )ms rebutted the presumphon.

2. CNO message 013002 MAR 94 (NAVADMIN
033/94) See ll Rec GElO a!‘_272._

4
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The Dlrectlve instructs the boards to consid-
er, among other things, -~ -
(1) Whether the officer has engaged in
homosexual acts; (2) The officer’s credibili-
ty; (8) Testimony from others about: the
officer’s past conduct, character, and credi-
bility; (4) The nature and circumstances of
the officer’s statement; and (5) Any other

evidence relevant to whether the officer i‘s

likely to engage in homosexual acts.

Id 1Clb(1}-(5), at 2-2 3ee 10 Usc
§ 654(b)(1)(A)—(E) R

As the’ ‘Senate Commlttee found the new
policy is essentlally the same as the pre—1994
policy in that it provides for mandatory sepa-
_ration from’ the ‘military ‘on the basis of ho-
mosexua] acts mamages, or statements mdl-
catmg a propensuty to éngage in homosexual
conduct. ‘The primary_ dlﬁ"erence is that the
DOD w1ll not ask questlons about sexual
orientation as part of accession processmg
The new pollcy also prowdes gmdance on the
conduct of investigations: "S.Rep. No. 112 at
289-90, USCode Cong & Adrmn News, at
2076-77. '

On March 2 1994 the day aﬂer the Navy
unplemented the DOD Directives with re-
gard to service by homosexuals Lt. Thomas-
son dehvered a letter to four Navy admlrals
for whom he had served at the Bureau of
N aval Personnel stat.mg that he was a homo-
sexual. Lt. Thomasson mdlmted in hxs letter
that this’ charactenstlc was. “more deeply
rooted than all societal, rehglous, parental, or
peer pressures can effect [sic].” I Rec.Tr., at
4-5. In accordance with’ mihtary pohcy, the
Navy mstltuted separatxon prooeedmgs

An administrative Board oﬁ..Inqmry.was
convened at which Plaintiff was represented
by military counsel as well as his current
civilian counsel. The Board heard two days
of testimony’ ‘and argument’ ‘and Feceived into
evidence several volumes of materials relat-
ing both to Lt. Thomasson's record and' the
Navy’s-policy on homosexuality. - Lt. Thom-
asson submitted evidence of his service rec-
‘ord, expert testimony regarding the meaning
and nature of both homosexuality and’ the
military’s policy on homosexuality, and writ-
ten and live testxmony' from ‘156 witnesses
with whom he had’ served and worked over
the ‘course of his career. The Navy did not

-dated or delivered..
‘Lt. Thomasson filed suit in this Court, seek-

introduce "any rebuttal evidence or dispute

‘the “substance of any ‘of Lt. Thomasson’s

evidence. ' ‘Indeed, during its phase "of the
proceedings, the Navy acknowledged that Lt.
Thomasson had attained an- “enviable” ser-
vice record. " L.Rec.Tr. st 0036, 0148.. The
Navy also acknowledged that there was no
ev1dence that Lt. Thomasson had engaged in
any “homosexual acts.” - Plamtnﬂ' refused,
however, to introdice évidence to rebut the
presumption that he engages in''or has a
propensity to engage in homosexual acts by
reading an unsworn statement to the Board,
stating: “I will not go further in degrading
myself by disproving a charge about sexual

_conduct that no one has made » I Rec Tr at

Board of Inqmry unammously voted that Lt
Thomasson had ma_de statements, that_ mdx-
cated he engages in, attempts to engage in,
or has a. propensxty or intent to engage in
homose.xual acts” as prohiblted by the. po].lcy
and that he had not rebutted the presump-

tion ra:sed by those statements thereby fail-

' ing to show cause for retention. The Board

accordingly recomme.nded that Lt Thomas-
son be honorably d15charged.

. On September 9, 1994, a. three-member
Board of Review convened to examine Lt
Thomasson's case: The Board of Review,
without comment, unanimously upheld the
Board of Inquiry’s finding that Lt. Thomas-
son had failed to establish that he should be
retained on active. duty, and recommended
that he be separated with an honorable dis-
charge. : The Assistant Secretary of the

‘Navy for Manpower and Reserve Affairs ap-

proved the discharge on January 17, 19%4.
Lt. Thomasson's honorable discharge certifi-
cate has been signed but it has. not yet been
On. February 27, 1995,

ing declaratory and.injunctive relief to pre-
vent his discharge. This Court granted a

preliminary injunction . enjoining the Navy

ﬁ'om any further action pending reeoluhon of

Summary Judgment must be entered when
“there is no genuine issue as to any matenal
fact” and therefore “the moving party is enti-




t.led to judgment as a mntter of law Fed
R va.P 56(c). A fact is material when proof
of 1ta exxstence or non-existence would affect
the outcome of the case, and an. issue is
genuine if a reasonable Jjury might return a
verdict in favor of the non-moving party on
the basis of such issues. Anderson v. Liber-
ty Lobby, Ine, 477 U.S. 242, 248, 106 S.Ct.
2505, 2510, 91 L.Ed.2d 202 (1986) Both
parties in the instant action agree that the
factsintlﬁscasearenotindisput.e This
-action, t.herefore, is npe for summary judg
ment.

THE FIRST AMENDMENT

[1] Lt. Thomasson contends that the poh-
¢y at issue violates his rights of freedom of
speech and association as guaranteed him by
the First Amendment, both on its face and as
applied to ‘him in particular. ‘ The Plaintiff
argues that the policy infringes on the First
Amendment because it is ‘a- content-based
restriction on speech. By making certain
statements in and of themselves a sufficient
ground for discharge, he contends that the
‘policy is directly aimed at the suppression of
free expression—statements that a service
member i8 gay—rather than at any conduct
* that the military might legitimately regulate.

- The Plaintiff, however, misses the funda-
mental point that the policy uses the speech
a8 evidence, via rebuttable presumption, that
the service member’s declaration of his ho-
mosexuslity will lead to homosexual conduet.
In the instant matter, the Navy did not, as
Plaintiff claims, argue at Lt. Thomasson’s
discharge hearing that the Board should rec-
ommend discharge solely “because Lt.. Thom-
asson’s verbal acknowledgement of his sexual
orientation was—in and of itself—forbidden
‘homosexual conduct.'” PI's Mem. of P.A. in
Supp. of Mot. for Sum.J. at 43. Rather, the
Navy argued that Plaintiffs statement gave
rise to a presumption that he engages in, or
hasapropenmtyormtenttoengagein,
homosexual acts. .-.°

The Supreme Court has reeent.ly held in
the criminal context that “{t]he First Amend-
ment ... does not prohibit the evidentiary
use of speech to establish the elements of a
crime or to prove motive or intent.” Wiscon-
sin v Mttclwll, -_ Us. —_— 113 S.Ct.

Dawson v. Delaware, 503 US. 169, 164, 112

S.Ct. 1093, 1097, 117 LEd2d 309 (1992) o

(“{TThe Constitution does not erect a per se
barrier.to the admission of evidence concern-
ing one's beliefs and associations at sentene-
ing-simply beeause those beliefs and associa-
tions are pmtected by the First Amend-

ment.”). If this holds true in .the‘cdmmal
context, it is certainly applicable in the civil ~
context, where the litigant is not afforded the

same constitutional protections as is a crimi-
nal defendant. - And certainly nothing in the
FxrstAmendmentbmtheuseofastzte—
ment constituting an admission.” See Pruitt

4. ‘Cheney, 963 F.2d 1160, 1164 (9th Cir.1991) °

9&,'2201 '“1"24 L.Ed.2d 438 (1993). See also }

‘lt

e -.¢~.A.f”u.1i%-:\ o

(an “admission [of homosexuality), like most

admissions, was made in speech, but |

does not mean that the first amendment

precludes the use of the admission  evi-
dence of “the facts admitted™),. cert. de-
nwd,—U.S.— 113SCt.655 121
LEd2d 581 (1992) (citing High Tech Gays v.
Defense Indus. Security Clearance Office,
895 F.2d 563, 578-80 (%th Cir.1990)).
though the DOD regulation does affect
speech, as the Seventh Circuit recogmzed, “it

Al

does so only xnadenta.lly, in the course of

pursumg other legitimate goals.”" Ben-Sha-
lom v. Manh.881F_‘.2d454 462(7t.hCn'
1989). “Indeed, every court of appeals to
address this issue under the military’s for-
mer policy, which ‘contained the same rebut-
table presumption, concluded that the  of
a statement in this circumstance did not vio-
late the First Amendment. Prmtt, 963 F.2d
at 1163-64; dewengenit v. United States,
944 F.2d 483, 489 (9th Cir.1991); Ben-Sha-
lom, 881 F.2d at 468-62; Rich v. Secretary of
the Army, 136 F.2d mo 1228—29 (10t.b Cn'
1984) R _ -

“The Plaintiff ‘auempts to dJstmgumh “this

'pohcy from t.he pre—1994 pohcy by arguing

that. unhke t.he prior policy, the present poli-
cy now means that only homosexuals who
speak about their sexual orientation are pre-
sumptively unfit for military service. The
Plaintiff argues that the policy now concedes
that “there is nothing mpezmisaible about
being gay and that. [because] homosexuals
may continue to serve fin the mihtary,] the
acknowledgement that one is gay has no
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conceivable evidentiary value.” ' PI's Opp. to
Def’s Mot. for Summ.J. at-34. Agani howev-
er, the Plaintiff misreads the pohcy ‘Service
members who engage in, or demonstrate a
propensity to engage in, homosexusl conduct
are unfit for service under the policy. State-
ments made by those acknowledging their
homosexuality are taken as evidence that the
person has, or, will in the future, engage in
prohibited conduct.. ‘But statements are not
the only means for discharge. Those that
don't speak about their eexual orientation
may st.ill be dlscharged if it i is dlscovered that
they engage in ‘or have a propenmty to en-
gage'in prohiblted conduct. “The ‘statute,
t.herefore, does not pumsh on]y t.hose homo-
sexuals who speak about t.hen- sexual prefer-
ence. . - N,
Lt. Thomasson furt.her argues t.hat the pol-
icy implicates .the First Amendment and is
“particularly pernicious” because it penalizes
an individual’s honest statements. about his
personal identity and his affiliation with a
particular group. The Court has indicated
that a service member’s expressive rights
must often yield to the necessities of military
life. See, e.g., Goldman yp. Weinberger, 475
U.S. 503, 508, 106. S.Ct. 1310, 1313-14, 89
L.Ed2d 478 (1986) (upholding regulations
precluding Orthodox Jew and ordained rabbi
from wearing yarmulke while in military uni-
form); Greer v. Spock, 424 U.S. 828, 838, 96
S.Ct. 1211, 1217-18, 47 L.Ed.2d 505 (1976)
(upholding restrictions of political speech on
military base). As the Supreme Court has
recognized, the judiciary’s “review.of military
regulations challenged on First Amendment
grounds is far more deferential than constitu-
tio -review of similar laws or regulations
designed for civilian society.” Goldman, 476
U.S. at 507, 106 S.Ct. at 1813. 'See also
Brown v. Glines,'444 U.S. 348, 354, 100 S.Ct.
594, 599, 62 L.Ed.2d 540 (1980) (“Thus, while
members of the military services are entitled
to the protections of the First Amendment,
‘the different character of the military com-
munity and of the military mission requires a
different application of those protections.’”)
(quoting Parker v. Levy, 417 U.S. 733, 759,
H SCt. 2547 2563, 41 LEd.2d 439 (1974)).

In thm mstance, however, Lt. Thomasson
was not discharged from the Navy because of

his stated or symbolic ¢ expression of an opin-

fon opposing the “policy, or because of his

support for a group that opposes the policy.
Instead, he was dlscharged for stating that

‘he was a homosexual and refusing -to rebut

the presumption ‘that he would thereby en-
gage in homosexual conduct—conduct ‘which
the military may vahdly proscribe. Under
the policy, a service member is free to affili-
ate with a group that opposes t.he pohcy,

make statements criticizing the pollcy, to at-
tend demonsh‘atlons in favor of homosexual
rights, to ‘read homosexual newspapers or
engage in other sich - expresswe activities.
See DOD Dir. 133230 Enc. 8 1C.3.d, at 8-2;
S.Rep. No. 112, at 292, US.Code Cong. &
AdmmNews, at 2079. 'What the service

‘memberlsnotﬁ'eetodomdeclnrehlmselfto

be a homosexual and fail to rebut the entirely

‘reasonable presumpt:on that as a homosexual

he will engage in homosexual conduct. See
Ben—Shalom, 881 F.2d at 464 (holdmg thata
service member’s statement mdwatmg a like-
lihood of homosexual acts “can be rationally
and reasonably viewed as rehable evxdenoe

that the service member eng'ages ui or is

likely to engage in homosuml acts). Thus,
the basis for separation is acts. and the likeli-
hood of acts, not “speech.” See Pruitt, 963
F2d at 1160 (holding that pre-1994 policy
does not 1mphcate Fust Amendment)

It is for these reasons that the pohcy
likewise does ‘not infringe on Lt. Thomas-
son's right to freedom of association as guar-
anteed by the First Amendment. The policy
is not directed; as Plaintiff claims, toward
statements of “personal identity,” or “affilia-
tion with a particular group,” or “a firmly
held affiliation with homosexuality.” Service
members, whatever their sexiial orientation,
are free to identify themsélves as sympathet-
ic to gay rights causes, criticize the policy,
and advocate change. Indeed, the policy ez-
pressly provides that participation 'in such
associational activities in and of itself is not a
sufficient basis for discharge. DOD. Dir.
1832.30, Encl 8, 1C.3.d, at 8-2. For these
reasons, the Court finds that the instant

policy does not’ infringe on the protections
afforded Lt. 'I'homa.sson \mder t.he Fu'st
Amendment.” |

S
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,\[2] Lt.. Thomasson argues that both on
its face, and as applied to him in particular,
the Defendants’ policy regarding service by
homosexuals in the military violates the
equal protection guarantee of .the Fifth
Amendment in three ways: (1). by diserimi-
nating agalnst homosexuals on the basis of
their status as homosexuals; (2) by discrimi-
nating aga.mst aclmowledged (or “open”) ho-
'mosexuals on the basis of their status as
open homosexuals and t.heu' statements
sbout their status; and @) by illegitimately
and 1rrat10nally presummg that open homo-
sexuals, by deﬁmt:on, w1]] vmlate mﬂltary
oodes of conduct.

_ The Equal Protecuon Clause of t.be Four-
teenth Amendment directs that no state shall
:“den,y to any person within its Junsdlctlon
the equal protectnon of t.he laws " It is made
binding on the federal government by the
Due Process Clause of the Fifth Amendment.
Bolling v. Sharpe, 347 US. 497, 498—99 4
S.Ct. 693, 694, 98 L.Ed. 884 (1954). TFifth

'Amendment equal protect:on claims are

treated precxsely the same as equal protec-
tion claims under the Fourteenth Amend-
ment. Weinberger v. Wiesenfeld, 420 US.
636, 638, n.2,95SCt.1225 1228 n.2,43
L.Ed2d 514 (1975). e

In eva]uatmg the Plaintiffs equal protec-
tion claim, the Court must first determine
which of the three recognized levels of equal
protection review.to employ: - rational review,
intermediate scrutiny, or strict scrutiny. See
Cleburne v. Cleburne Living Ctr., Inc, 4T3
U.S. 432, 44041, 105 S.Ct. 3249, 3254-55, 87
L.Ed.2d 313 (1985) (describing various stan-
.dards of review). At the outset, it is impar-
‘tant to recognize the particularly limited role
lof the judiciary in reviewing pohcxes imple-
mented by Congress in the military arena.
Article I, Section 8 of the Constitution pro-
vides Congress with ‘exclusive power to raise
and support armies. As the Supreme Court

has recognized, “judges are not given the

3. In the alternative, Lt Thomasson maintains
- that the policy is at least subject to intermediate
scrutiny because sexual grientation is a phenom-
enon that is somehow legally akin to gender.

" Intermediate scrutiny, however, has only been
applied to cases involving classifications based on
gender, Mississippi Univ. for Women v. Hogan,

oonstxtutes a speclahzed commumty governed
by a separate discipline from that of the
avihan Qrderly government requires that
the judiciary be as scrupulous not to inter-
fere with legmmate Army matters....” Or-
loff v.. Willoughby, 345 U.S. 83, 93-94 T3

S.Ct. 534, 540, 97 LEd. 842 (1953)

" The issue of what standard of review to

‘apply ‘to ‘equal protecﬁon cha]]enges to the

mihta.ry's pohcy govermng service by homo-
sexnals has been addressed previously by
five federa.l courts of appeals, Each court
has held that rational basis is the proper
standard, whet.her the challenge involved ex-
clusion because of homosexual actsor! i
on statements.  See Steffan v. Perry, 41 F.3d
677, 684 (D.C.Cir.1994) (en banc ); Meinkold
». Department of Defenss, 34 F.3d1 1478
(9th Cir.1994); Ben—Shalom, 881 F.2d at 464;
Woodward v. United States, 871 F.2d 1068,

1076 (Fed.Cir.1989), éert. demnied, 494 U.S.

1003, 110 S.Ct. 1295, 108 L.Ed.2d 473 (1990);

‘Rich v. Secretary of ‘the Army, T35 F.2d

1220, 1229 (10th Cir.1984); accord High Tech

Gays, 895 F.2d at 574 (applying rational ba-

slstesttochaﬂengebycxvﬂmnhomosexual
applicants to Department of Defense security

‘clearance policy). ‘See also Walmer v. Unit-

ed States DOD, 52 F.3d 851 (10th Cir.1995)
(reaffirming validity of rational basis review
in evaluating equal protection challenges to

the military’s policy regarding service by ho-
mosexuals as prevmusly arhmlated in Rwh)

The Plamtxff oontends, however, that his
c]ann is subject to review under strict scruti-_
ny 3 because the Defendants’ policy creates a

lsuspect classification by disadvantaging ho-

mosexuals solely on the basis of.their sexual
orientation and because the policy infringes

on the Plaintiff's fundamental right of free

speech. As discussed above, the policy does
not violate Lt. Thomasson's rights under the
First Amendment so application of strict
scrutmy on that basis is not appropriate.

458 U.S. 718,°723-24, 102 S. cL 3331 3335-36,

" 73 L.Ed.2d 1090 (1982), and illegitimacy, Lalli v.
- Lalli, 439 U.S: 259, 265, 99 S.Ct. 518, 523, 58

" L.Ed.2d 503 (1978). This Court-is unwilling to

" expand the law in that regard based oa an ob-
. lique theory linking gender and sexual orienta-
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5“? r?"’.{% % B ”«F‘?’?’ RS s ) ! ¥ ‘”» LA AT

L 4‘3 ‘%;\_ 1 4 oy .

a&‘e *'1:_‘.,; 7 i S b
N ey 2 SR 0 3 SF

* THOMASSON v. PERRY 87

Clte as 895 P.Supp. 820 (E.D.Va. 1998)

* The Plaintiff in this action correctly main-
tains that, while courts must accord defer-
ence to the policy determinations made by
Congress in the arena of military affairs,
there is no “military exception” to the Con-
stitution. Indeed, as Lt. Thomasson points
out, “a different equal protection test” does
not apply simply because a case arises in the
military context. Rostker v. Goldbery, 453
U.S. 67, 71, 101 S.Ct. 2646, 2655, 69 L.Ed.2d

however, homosexuals have not been charac-
terized as a “suspect class,” which would
require the Court to analyze any classifica-
tion under strict _scrutiny. :

. The Plaintiff argues that t.hls Court should
extend the class to include homosexuals be-
cause homosexuals ¢onstitute a “discrete and
insular minorit{y]” under the test articulated
by the Supreme Court in United States v.
Carolene Prods. Co., 304 U.S. 144, 152-53, n.
4, 58 S.Ct. 778, 783-84, n. 4, 82 L.Ed. 1234
(1938). Because the government is free to
criminalize homosexual conduet, however, “a
group that is defined by reference to that
conduct cannot constitute a ‘suspect class.’”
Steffan, 41 F.3d at 684. See also Ben-Sha-
lom, 881 F.2d at 464. Further, the Supreme
Court has expressed great “reluctan[ce]” to
expand the number of classifications. afforded
heightened scrutiny. Cleburne, 473 US. at
441, 105 S.Ct. at 3265. The Court has re-
fused to accord heightened scrutiny to the
elderly, Massachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 813, 96 S.Ct. 2562,
256667, 49 L.Ed.2d 520 (1976); the mentally
retarded, Cleburne, 473 U.S. at 442, 105 S.Ct.
at 3255-56; “close relatives,” Lymg v. Castil-
lo, 477 U.S. 635, 638, 106 S.Ct. 2727, 2729, 91
L.Ed.2d 527 (1986); and a statutorily-defined

“family unit,” Bowen v. Gilliard, 483 U.S.

587, 601-03, 107 S.Ct. 3008, 3017-18, 97
L.Ed.2d 486 (1987). Therefore, because ho-
mosexuals do not constitute a suspect class
and the policy does not infringe on the-exer-

of a'fundamental right, analysis of the
regulations at issue under strict scrutmy is
not appropriate.

[3] The Plaintiffs challenge of the regu-
lations based on the Equal Protection Clause
m . be examined under the standard of
rational review. When evaluating a statute

[ i5s

b3

-8 [regulatory] clasmﬁcatlon.

or regulation under rational-basis 1 renew, the
court must ask two questions: First, are the
regulations directed at the achievement of a
legitimate governmental. purpose -and, sec-
ond, do they rationally further that purpose?
Trimble v. Gordon, 430 U.S. 762, 766, 97
S.Ct. 1469, 1463, 52 L.Ed.2d 31 (1977); Hel-
ler v. Do, — U.S. -—, —, 113 S.Ct.
2637, 2642, 125 L.Ed.2d 257 (1993). “{Rla-
tional-basis review in equal protection analy-
gi8 ‘is not a license for.courts to judge the

- wisdom, fairness, or logic of  legislative

choices.'” Heller, — U.S, at —, ‘113
S.Ct. at 2642. Under t.lns standard of re-
view, the. government “has no obhgahon to
produce evidence to sustain the rationality of
~Id at —
113 S.Ct. at 2643. Because a clasmﬁeahon
neither involving fundamental rights nor pro-
ceeding along suspect lines is accdrded' a
strong presumption of vahdxty, id, at"——,
113 S.Ct. at 2642, “‘[t]he burden is on t.he
one attackmg the [governmenta.l] a.rrange—
ment to negative every conceivable basis
which might support it,’ whether or not the
basis has a foundation in the. record.” Id at
——, 113 S.Ct. at 2643 (quoting Lehnhausen
v Lake ShmeAuto Parts Co., 410 U.S. 356,

361, 93 SOt 1001, 1006, 35 L.Ed2d 351

(1973). .

Moreover, the Plamuff in an actzon chal-
lengmg the vahdlty of a.military regulation
has an even greater’ burden to overcome
given the deference court.é must accord to
action by the political branches in. t.h_e mili-
tary context. The Supreme Court has recog-
nized that “[t]he eonsut,uhonal power of Con-
gresstoraxseandsupportarmxesandw
make all laws necessary and _proper to that
end is broad and sweeping.” United States
v. O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673,
1679, 20 LEd.2d 672 (1968) Because the
military is, “by necesslty, a speaa.hzed soci-
ety separate from civilian soaety, Parker v.
Levy, 417 U.S. 733, 743, 94 S.Ct. 2547, 2555,
41 L.Ed2d 439 (1974), the Supreme ‘Court
has held that “Congress is penmtted to legis-
late both with greater breadth and with
greater flexibility when prescribmg the rules
by which [military society] shall be gov-
erned....” Id. at 743, 756, 94SCt.at2555—
56, 2561-62 Indeed, “perhaps in no other
area has the Court accorded Congress great-
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er deference” than in t.he mihta.ry eontext.
Rostker, 453 U.S. at 61 64-65, 101 S.Ct. at
2649-50, 2651-2652 (1981)

- In addition, the Supreme Court has noted
the lack of competence on the part of courts
to second-guess decisions made by Congress
in the military context. In Gilligan v. Mor-
gan, 413 US. 1, 93 S.Ct. 2440, 37 L.Ed.2d
407 (1973) the Court emphatically declared:

[T}t is difficult to conceive of an area of
- 'governmental activity in which the courts
"have less competence. The complex, sub-
~“tle and professional decisions as to the
- composition, training, équipping, and con-
. trol of a military force are essentially pro-
 fessional military judgments, subject al-
ways to civilian control of the Legmlahve
“and Executive Branches. -
Id at 10, 93 S.Ct. at 2446. The Court has
recogmzed that “‘the” miht,a.ry must insist
upon a respect for duty and"a dlsclplme
without counterpart in civilian life’ ” to “fos-
ter nstinetive obedience, unity, commitment,
“and esprit de corps.” Goldman, 475 USS. at
507, 106 S.Ct. at 1313 (quoting Schlesinger v.
Councilman, 420 U.S. 738, 757, 95 S.Ct. 1300,
1312-18, 43 L.Ed2d 591 (1975)). See also 10
US.C. § 654(a)(8) (1995). Restrictions pro-
mulgated to achieve these goals are matters
entrusted to the military’s “considered pro-
fessional judgment,” Goldman, 475 US. at
508, 106 S.Ct. at 1313, and courts have tradi-
tionally recognized that “judicial deference is
at its apogee when legislative action under
‘the congressional authority to raise and sup-
port armies and make rules and regulations
for their governance is challenged. Rostker,
453 US. at 70, 101 SCt. at2654—55 K
~ These pnnclples are partncularly perhnent
m this matter. . Like the regulation at issue
in Rostker v. Goldberg, where the. Court up-
held a mihtary regulation requiring the reg-
istration of males and not females in the face
of an equal protectlon challenge, this regula-
tion “was extensively considered by Congress
" in hearings, floor debate, and in committee.”
453 U.S. at 72, 101 S.Ct. at 2656. "According-
ly, the Supreme Court has cautioned that in
making a determmatlon on the merits in this
circumstance, a court “must be particularly
careful not to substitute [its] judgment of
what is desirable for that of Congress, or

895 FEDERAL SUPPLEMENT
"[its] own evaluahon of evidence for a 1 n-;.

able evaluation by the Legzslative B: WA
id. at 68, 101 S.Ct. at 2653, espedallywhen O
“Congress ‘specifically considered the ques- 1
tion of the Act’s constitutionality.” . /d. at 64, °
101 S.Ct. at 2651. See S.Rep. No. 112, at
28487 U.S.Code Cong & Admin News at
2070-72 (addressing impact of policy on con-
st.xtuhonal rights of homosexual service mem-
bers) P i T

4] In promulgatmg the “Don’t Ask Don’t
Tell” policy, the government has clearly ar-
ticulated a legitimate purpose for excluding
persons who engage in or who demonstrate a
propensity to engage in homosexual conduct.’
The military has concluded that allowing ac-
knowledged homosexuals to serve in the mili-
tary would undermine unit cohesion and mili-
tary readiness. . Congress heard testimony
from top military professionals that unit co-
hesion is the single most important factor in

maintaining an effective militia. General Co-

lin Powell, then Chairman of the Joint Chiefs
of Staff, testified that “[t]o win wars, we
create. cohesive teams of warriors who will
bond so tightly that they are prepared to go
into battle and give their lives if necessary
for the accomplishment of the mission and
for the cohesion of the group and for their

individual buddies.”. S.Rep. No. 112, at 275,

US.Code Cong. & Admin.News, .at 2061.
See also id. at 276, U.S.Code Cong. & Ad- -
min.News at 2062 (quoting testimony of Dr.
William Daryl Henderson, former Comn -
er of the Army Research Institute and an-
thor of Cohesion: The Human Element
Combat regarding importance of unit cohe-
sion to success in eombat) Military profes-
sionals testified that unit cohesion' must be
developed long before the unit is sent to the
battlefield or the unit simply will not perform
effectively.. See id at 275-76, U.S.Code
Cong. & AdminNews at 2061-62 (citing ~ b
timony of Dr. David Marlowe, Chief of the
Department of Military Psychology at the
Walter Reed Army Institute of Reseamh
General Colin Powell). 3 Do

The first reason cited by t.he govem
that the presence of homosexuals in the mili-
tary undermines unit cohesion focuses
pnvacyconeemsofaervwememberswbone '
requxred to lxve in. eondmons c.haractermed
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by forced intimacy with little or no privacy.”

10 U.S.C. § 664(a)X12) (1995). The Senate
Committee noted the testimony of several
witnesses who stated that permitting persons
who engage in, or will likely engage in, homo-
sexual conduct to serve in the military would
infringe on the privacy concerns of other
service members. - Concérn for the privacy of
service members is clearly legitimate as evi-
denced by the fact that the military places
men and women in different living quarters.
As the Senate Armed Forces Committee con-
cluded, “[iln civilian life, people are not com-

pelled to live with individuals who are sexual- -

ly attracted to persons of the same sex, and
the committee finds no military necessity.to
compel persons to do'so in' the ‘military.”
S.Rep. No. 112, at 281, USCode Cong &
Admm News, at 2067-68. . e

Closely related to the mlhtary"s concern
for the privacy of’ its service members is t.he
concem over introdiiction of sexua.l tension
into units. The military has deterrmned t.hat
sexual tension Jeopardlzes mxhtary readmess
Agam. because sexual behav10r isa powerful
force, the mihtary has provided separate liv-
ing quarters and assngnment policies based
on gender. Just as’it is reasonable for the
military to take sexual behavior and' sexusl
tension into account in estabhshmg gender-
based assignment policies, the Senate Com-
mittee found it was reasonable for.the mili-
tary to take these considerations into account
“when addressmg lssues concerrung persons
who engage in or have the propensity or
intent to engage in sexual activity with per-
sons of the same sex.” Id. at 278, U.S. Code
Cong & Admm.News at 2064 ‘ '

The Plamhﬁ' asserts in Counts II and III
that the true purpose of t.he pohcy is to
exclude homosexua.ls from the military be-
cause of t.helr status as homosexuals, not
because of t.helr conduct. The Plamhﬁ' ar-
gues that the govemment's pohcy is based on
irrational and invidious prejudice and stereo-
types and has no empirical basis. Lt. Thom-

n maintains, and indeed the government
concedes, that his service record is outstand-
ing. He argues t.hat his sexual orientation is
of no consequence to his performance and
1 no impact on unit cohesion. The policy,
however, is not based on prejudice but on the

military’s need to address the legitimate con-
cern that service by homosexuals in the mili-
tary will adversely impact unit cohesion and
military readiness. The Committee noted
that these restrictions reflect “professional
mlhtary judgment as to what categories of
personhel contribute to overall combat effec-
tiveness rather than narrow performance eri-
teria related to the performance of a specific
task.” S.Rep. 112 at 278, U. S Code Cong &
AdmmNews at 2061. ..o

Whﬂe lt 1s true ‘that some semce ‘members
may view themselves .88 ‘homosexuals but
‘nonetheless remain’ celibate, it would not be
rational to develop mihtary personnel policies
on the bas1s that all homosexuals will remain
celibate or that- t.hey ‘will not be sexually
attracted to others. "It would be similarly
irrational for the military to ignore the obvi-
ous’ implications of placing people who are
sexually attracted to éach other in the same
living quarters “As such, the policy is not
based on irrational’ ‘prejudices but on con-
crete, articulated concerns' about privacy and
sexual tension and the resulting impact on
unit ‘cohesion. The military is entitled to
deference for its professional determination
that these legitimate concerns would ad-
versely unpact our natlons mxhta.ry read:
ness.

, Under t.he second prong of ratmnal basls
review, the Court must determine whether
the means employed by the government are
rationally related to the legitimate purpose of
excluding those who engage in or demon-
strate a propensity to engage in homosexual

conduct from service in' the military. In

Count III, Lt. Thomasson argues that it is

irrational to assume that because a service

member makes a statement as to his or her

sexual orientation t.hat the member thereby

has demonstrated a propenmty to engage in

prohiblted sexual eonduct. .As the Court of

Appeals for the Dlstnct of Columbia Cireuit

recently noted in Steffan v. Perry the gov-

ernment’s pmumptlon, as embodied in the

DOD Directives, that statements as to sexual

preference indicate a propensity to engage in

sexual conduct is “certainly rahonal given

that the human sexual .drive is- enormously

powerful and that an open’ declaration that -
one is a homosexual is a rat.her reliable indi-




cation as to the direction of one’s drive.”
Steffan, 41 F3d at 690. Congress’ recog-
nized that military policies properly take into
account the sexual attractions that can exist
between men and women, and “[s}imilar con-
siderations apply to the development of poli-
cies with respect to homosexuality.” . S.Rep.
No. 112, at 284, U.S.Code Cong. & Ad-
min.News, at 2070. Indeed, advocates of gay
rights have themselves linked homosexuality
and homosexual acts in arguing against the
criminalization of homosexual sodomy.¢ Fur-
ther, the DOD need not be “compelled to
engage in the sleuthing of soldiers’ personal
relationships for evidence of homosexual con-
duct in order to enforce its ban on homosexu-
al acts” Ben-Shalom, 881 F2d at 464.
Even assuming some homosexuals may state
their sexual preference yet not engage in
prohibited conduct, when analyzing the con-
stitutionality of a statute under rational basis
review, especially in the arena of military
affairs, Congress is entitled to deference and
. this Court is compelled “to accept a legisla-
ture’s generalizations even when there is an
imperfect fit between means and _ends.”
Heller, — U.S. at ——, 113 S.Ct. at 2643.
"It is asserted that the rebuttable presump-
tion irrationally presumes that homosexuals
who acknowledge their homosexuality will vi-
olate the law. The Supreme Court, however,
has sanctioned the government’s use of clas-
sifications based on identifiable characteris-
tics as a proxy for conduct when making
employment decisions. In New York City
Transit Auth. v Beazer, 440 U.S. 568, 99
S.Ct. 1855, 59 L.Ed.2d 587 (1979), the Court
upheld the Transit Authority’s refusal to ém-
ploy methadone users enrolled in a treatment
program, finding that it is rational to assume
that anz might engage in unacceptable
conduct whilé on the job. Like the regula-
tion in Biser, the instant regulation is, at
bottom, &' fegilation govérning employment
In a profession with somewhat unique crite-
‘ Court of Appeals for. the District
.. Colit§a pointed out, the Lambda
fense & Education Fund, a well-known gay rights
-advocacy group, argued in.its amicus brief sub-

_mitted to the Supreme Court in Bowers v. Hard-
_‘wick_that homosexual sodomy should not be
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 Further, as the D.C. Circuit noted, vice
members like Lt. Thomasson *who identify
themselves as homosexual in a military ;
ting—where a declaration of homosexuality i3
a ground for discharge—convey the impres.”
sion that they are not in doubt s to the”
direction of their sexual drive.” Steffan, 4i
F.3d at 691. This {3 particularly perti &
the instant case because Lt. Thomasson re-
fused to state whether or not he inten  tp
engage in homosexual conduct. R
In short, the government's use of a rebut. -
table presumption is an entirely rational
means of effectuating the military’s legiti- "
mate purpose of prohibiting individuals who |
engagein,orhaveapropensitytoengagein,
homosexual conduct from serving in the mili-
tary. -It is not within the province of the
Court to second guess the government’s
sion, or indeed search for other motives or
rationales. ' Rather, 'the Court, applying a
“healthy deference to legislative and execu.
tive judgments in the area of mihtarya,f-
fairs,” Rostker, 453 U.S. at 66, 101 S.Ct. st
2652, must simply determine ‘whether the
stated purpose is legitimate and the 1 5
rationally related to that purpose. In this
case, the government has clearly articulated
8 legitimate purpose and has provided ‘a
means that is rationally related to the fuifill-

ment of that purpose.. ' )

“" " DUE PROCESS AND THE o
7' PROCEDURE ACT . ~ -
. Lt.- Thomasson contends in Count V that
the policy at issue violates his rights to due

-process and procedural fairness under the

Fifth Amendment to the United States Con-
stitution by (1) creating and aplilying_g legal

clasgification that i unconstitutionally over-
broad; (2) applying é'presﬁmpﬂol that is in
fact irrebuttable; and (3) fmposing an frre- -
buttable presumption” grounded on a .
based expectation. He also contends that
the Navy's decision to discharge him -
sebirary, capricous, and wnmupported by
i bocase e e i &
sex behavior constitutes the total probibition of
‘an entire wiy of life’ since bomosexuality 13
‘Iexcrably intertwined ‘with ‘homosexual
hict. " See Steffan, 41 F.3d at 690, n. 11.. -
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Cite as 893 F.Supp.
substantial evidence in violation of the Ad-
ministrative Procedure Act (“APA").

{5] In contending that the Defendants
have created and applied a legal classification
that i8 unconstitutionally overbroad, the
Plaintiff presumably means that the policy is
overbroad in that it provides for discharge of
members who may be homosexual but may
not actively engage in prohibited homosexual
conduct. The policy, however, provides for
discharge of those members who cannot re-
but the presumption that they will engage in
such conduct based on their statements.
The fact that some service members who
state that they are homosexuals may have
subJectlve intentions of remaining celibate
does not make the statute overbroad. 'As
previously mentioned, under rational basm
review, a court is compelled to accept Con-
gress’ gvenerahzatnons ‘even when there is an
imperfect fit between means ‘and ends”
Heller, — US at —— 113 S.Ct. at 2643

(6] The Plamtlﬁ’s next a.rgument, that
the presumption is in fact irrebuttable, is
non-meritorious since, as mentioned previ-
ously, three service members thus far have
been. able to rebut the presumption after
making statements relating to their homosex-
uality, Finally, the Plaintiff argues rather
obtusely that “it violates due process to im-
pose an irrebuttable presumption, which is

rounded on a class-based expectation, on an’

individual, when that individual may prove an
exception to the expected rule and the issue
in question plainly calls for an individualized
assessment.” This policy provides for indi-
vidualized assessment because the service
member is afforded the opportunity to rebut
the presumption and is afforded a full hear-
ing- on the merits. Again, the military is
entitled to rely on :reasonable inferences
based on classifications to make employment
decisions. See Murgia, 427 U.S. at 307, 96
S.Ct. at 2562 (holding that mandatory retire-
1t age of 50 for police officers rationally
furthers the government’s purpose of assur-
ing the physical prepa.redness of 1ts pohee
force). o

It is for this reason that the pohcy also
does not run afoul of the APA. The policy
provides, and indeed Lt. Thomasson was giv-
en, a full hearing on the merits. There is

DALTON L . '831
831 (E.D.Va. 199)
substantial evidence in the record supportmg
the Navy’s determination that Lt. Thomas-
son failed to rebut the presumption that he
has a propensity to engage in homosexunl
conduct based on his statement. :

Accordmgly, the “Don’t Ask Don’t Tell"
policy does not violate. Lt.. Thomasson’s
rights under the First Amendment, the
Equal Protection Clause of the Fifth Amend-

ment, the Due Process Clatmeofthe Fifth

Amendment, or the APA,_eJther on its face or
‘as applied to him. The Plaintif’s motion for
summary judgment, therefore, should be de-
nied and the Defendant’s cross motion for
summary judgment should be granted.

An zfpbropriate— order shalllssue

o " ORDER L

Tlns matter came before the Court on
cross-motions for summary. judgment. For
reasons stated in the accompanymg Memo-
randum Oplmon, 1t is hereby '

zORDERED that Plamtnﬁ’s Mot:on for
Summary Judgment is denied and Defen-
dants’ Motion for Summary Judgment is
granted and this case is dismissed. - .-

Steohanie 3 KINGPlamtxﬂ, " .'
""" John H. DALTON Secretary of the '
I Navy, et al Defendants.
Civ. A. No 95—250—A. '

. United States District Court,

"~ E.D. Virginia,
' Alexandria Division.

. Worker Who was employed by govern-
ment contractor brought Title VII
harassment action a a1y :enf th,ael

H
L
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Servicemembers Legal Defense Network
November 3, 1995 * K Kk Kx K

Marsha Scott

Deputy Assistant to the President
149 Old Executive Office Building
Washington, D.C. 20500

Dear Marsha:

We would like to commend you for recent comments in The Advocate dated October 31, 1995
regarding gays in the military. You said that “I’m not here to defend that. [ don’t like that
compromise. [ don’t think it works well.”

Likewise, we would like to commend George Stephanopoulos for his comments at the recent
NLGIJA conference where he said, "And though we tried -- I know we didn't achieve what we set out to
achieve.... We'll continue to do what we can to ensure that at the very least, gays and lesbians serving
honorably in the military, as they have always done, can do so without the harassment that has scarred
too many lives and marred too many careers. I understand your disappointment. 'Don't Ask, Don't
Tell' has not worked as well as we had hoped."

These comments begin to acknowledge that the “Don’t Ask, Don’t Tell, Don’t Pursue” policy
has not stopped the witch hunts, harassment and investigative abuses as promised and imply that the
President is willing to take corrective actions. These comments also help bring the President back to
his original position that any policy that treats people differently for saying and doing the same things
is wrong.

We would like to bring to your attention, however, two recent occasions when the message has
gotten off-track. First, in the same issue of The Advocate in which your comments appear, President
Clinton is quoted as supporting a ban on so-called homosexual activity. President Clinton never took
such a position in 1992 and need not raise it at this late date. Indeed, such assertions will only erode
the President’s support among lesbian, gay and bisexual voters and their supporters.

Second, this week’s “Reliable Source” column in The Washington Post quoted George
Stephanopoulos, when asked whether his cigars were from trade-embargoed Cuba, as saying “don’t
ask, don’t tell.” This flippant attempt at humor, like the “Don’t Ask, Don’t Tell, Don’t Pursue” policy
itself, is not funny to lesbian, gay and bisexual constituents. We certainly would never expect the
Administration to make callous jokes at the expense of any other group of citizens and we would like
assurances from Mr. Stephanopoulos that it will not occur again.

Thank you for your tireless efforts. As always, we are eager to stop the abuses of the current
policy in the field and ensure that President Clinton’s few promises are carried out as intended.

Sincerely,

Michelle M. Benecke, Esq. C. Dixon Osburn, Esq.
Co-Executive Director Co-Executive Director

P.O. Box 53013 » Washingron, D.C. 20009 = Voice: 202.328.3244 + Facsimile: 202.797.1635



here’s more hot
water for em-
batded Spokane
County, Wash,,
coroner Dexter
Amend, who cited the Bible and a
medical dictionary while railing

against “sodomites” in an August TV

interview.

A recall petition targeting Amend.
a 76-vear-old retired urologist, was -

OK’d'by a superior court judge Sep-
tember 22, and Gov. Mike Lowry’s

Cornered coroner
Amend (left) and his attormey,

Donald Kellman, following a
court hearing

e told a sobbing cou-
ple whose son had
died from a drug
overdose, 1 don’t
know what’s bother-
- ing you. After all, he lived on the
- fringe—what did you expect?”; and
. = wuripped over the body of & J-ycar-
i old choking victim in front of the
child’s grieving parents. :
Reported a former employee in

- Amend’s oftice: “He has no social

- skills”

legal counsel has asked the state :

medical quality assurance commijs-

sion to check Amend out. Mean-
while, the Associated Press reported
that during Amend’s tenure, Spo-

kane has become a lousy place to |

lose a loved one. The newspaper al-
leged that the coroner

® advised a divorced woman who
couldn’t afford to cremate her dead |

brother to go to church and find a
husband;

OCTOBER 31, 1995

»@%‘\J‘ Darana

- Selective memory: once again

o President Clinton seems to have
. forgotten just what he promised
- during the 1992 campaign, when he
. vowed 1o lift the ban on gays in the
- military. Then his campaign said he
- would open the military’s doors to
¢ gays and lesbians as a matter of civil
. rights.

. During a lunch with journalists

“THEY SAY THERE AREN'T TWO
SEXES, THERE ARE FIVE GENDERS.
They started with heterosexual; |
followed them there. They went on
to homosexual; | was slowing down.
They said transsexual; that's the
third one. | don't understand the
last two. | tell you this: God created
man and woman— don't care what
Bella Abzug says.”

Presidential candidate Pat
Buchanan, trashing the UN.s

Beijing conference on women

STEWART COHEN

One third of documented hate
crimes in Dallas in the first
nine months of 1995 were
antigay incidents.

SOURCE: Dallas Police Department

Top five causes of death from
January 1 through August 13
for felons in Texas prisons:

THE ADvVOCATE |1



“I don'’t appreciate the
mayor and city council
members referring to me

as a ‘clown act.””
Kiry Cole, a se f-described “glamour

r/mo queen” candidate for mayor of

I/I-II.S}I)‘[.HgJ, Calif, )(.'.s/)(m//mg' lo
criticism in the letters-to-the-editor
section of a local newspaper

Metro areas with the largest
increase in AIDS

§ cases hetween
1290 and 1904
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SOURCE: Associated Press
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RIDS benefits of
the rich and famous

Overcoming humble beginnings, mass-
participation AIDS fund-raisers have
clossoimead into inajor. magnets for
celebrities in sneakers, Among this
year's star-studded events were
AIDS Walk New York (May 21):
Tony Randall

AIDS Walk San Francisco

(July 16): Holly Near

AIDS Walk Los Angeles
(September 17): Sandra Bullock,
Jamie Lee Curtis

AIDS Walk Wisconsin
(September 17): Tipper Gore
AIDS Walk Colorado
(September 10): Rosie Perez
Boston-to-New York AIDS Ride
(September 14-17): Doug Savant
Vancouver AIDS Walk
(September 24): Tom Arnold

September 25, a reporter asked if
he wished he had never confronted
the issue. “Well, to be fair, I didn’t
take that on; that was an issue that
was visited on the presidency,”
Clmton said.

“The position | 100k, remember
was not that we should change the
rules of conduct, which prohibited
homosexual activity, but that we
should not ask people or persecute
people for their failure to lie about
their sexual orientation,” he said. “I
supposc the easy thing to do would
be to say, “Oh, well, let the courts go
forward.” I was trving to find a way
to put an end to this so that the mil-
itary could just put this issue be-
Inn(l it and go on being the world’s
LostLatlaey

In 1992, however, Clinton main-
tained that discrimination was
wrong—pure and simple. Candidate
Clinton also never mentioned keep-
ing the ban on homosexual conduct.

Diﬁerent StrokeS: “Homosexu-

ality is a mental disorder similar to
schizophrenia or depression.” That’s
the word from psychologist Robert
l)rummond president of the
Olathe, Kan., school board.
Drummond made the assessment
September 22 in a trial stemming
from the suburban school district’s
1994 decision o remove a lesbian-
themed book from three high
school libraries. I belicve homosex-
wals have a difficult problem,”
Drummond testified. “I believe in
what the Bible says about homosex-
uality, and the Bible says homosex-
uulily is a sin.” In addition to his

REICE PR KR lg
vados w3 @ payahnlogict dnd school

l)o.ncl hea(l Drummend is also vice
president of Mid-America Nazarene

College in Olathe.

Breakup in lobster land: i

splitsville for the two groups back-
ing Maine’s antigay referendum.
One of the groups, the Coalition to
End Special Rights, refused in late
September o sign “Rmnddrds for
principled campaigning” devised by
the other group. Concerned Maine

Families. Peeved, a CMF spokesman
dubbed CESR a pawn of “the big
right” and accused it of “engaging
in politics motivated by the malevo-

e ] HEHT]

i lent-spirit of disgust and biy
i The. referendum is scheduled
i considered by voters in Noven

Rs for Beavis and Butt-}

Britain—the nation that spawi
scatological comedy stvlin
Benny Hill-is suddenly squ:

- about safe-sex television pro

ming. Britain’s Independent
sion Commission said Septeml

i that it had fined MTV Europe

. $23,170 for airing Safe n° 8¢
i AIDS education program. “I
. clearly aimed at sexually activ.-
: ers and included sections, i
¢ on sadomasochism and anal &
¢ suited to _young viewers,” s

s pTTY was also

$46,350 for airing a progran

the commission said inc
“smutty banter about underay-

and $23,170 for a commerci,

“appeared to condone thet

: wrecking by a teenage boy of
¢ ther’s car.”

AIDS act extended: .. |

of Representatives voted Se
ber 18 to extend the Ryan
Comprehensive AIDS Res..
Emergency Act through th

¢ 2000. The House version of
i tension was sent to a conle
: committee to be reconciled -

Senate version.

The Réal thing: c., c..

lawmaker Réal Ménard was ¢

i out September 18 in an attes
i advance gay and lesbian mar.

The House 5f Comnmons voue

i 52 to reject a measurc intre.

by Ménard that would exten
recognition to same-sex mas
Ménard said he was disapp:
by the vote but would kecp

i to advance gay rights causes |
i liament.

Coming soon— Show;

Heavy security, 200 praying |s

¢ ers, and bomb threats: It w:

run-of-the-mill movie pre

i when Priest opened in Wars

September 15. The film, whic!

' tains a depiction of a gay pri

scheduled to be shown in ni.

0CTOBER 3

CeanrAmeTe L tn e emas e teee ettty s e s bt res e 4 sams eneees st s



THE WasHINGTON PosT ...®  Tuespay, Ocroser 31, 1995 B3

Tke Rell a b le 0 urce .' —

Vi
[ .

A b da—

B o]

BJ'Anme Groer and Ann Gerhart : IR | ]
53
z2Viscount of Monte Cristos
:; ' he chic cigar set fired up their g
R stogies Sunday night at a Ritz-
:f—*’ Cariton dinner honoring David,

-4 ¥iscount Linley, one of the few British
Z- Yoyalswho actually work for a living. Heis a :
_;urmture maker. Lots of women joined the *
. men in post-prandial puffing on Monte
nistos, including yacht charter broker
; Sandy Acker, arts maven Wilma Bernstein
. "And boutique owner Paula Abu Rahmeh.
;- George Stephanopoulos pocketed two
*. Tigars—one for himself and another for . ' -
¢ President Clinton (who wall probably have *
- to smoke his outside, by order of the first -
¥ dadv). When it was suggested that the party
- favors might have been made in
trade-embargoed Cuba, George retorted,
~Don’t ask, don’t tell.” David Salz, CEQ of
. Alfred Dunhill of North America, insisted
.- that this particular (unmarked) batch came
.+ from the Dominican Republic. Neither
.. Stephanopoulos nor his date. Wendy Smith
... of the White House political affairs office,
<+ lit up at the dinner.
-+ . Lord Linley—son of Princess Margaret
_-- ‘and her ex-husband, Lord Smowdon—was
- ‘here hawking exquisite handmade,
.. -castle-shaped wooden follies (cigar or
“:treasure boxes at $14,000 each) and other
..~ high-end accessories ($125 for a pencil
«~acup) for Dunhill.
. Not everyone smoked after dinner. But
> ”cancer surgeon LaSalle Leffall Jr. invoked
7. "his good manners as a party guest and
~. ' refrained from lecturing his table-mates.

Lo

Viscount Linley
and his
handiwork: a

§. $14,000 folly,
or
“Gentleman's
Keep-Safe
Box.”

.\
;
. >

FROM THE ALFRED DUNHILL CATALOGUE
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Servicemembers Legal Defense Network
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MEMORANDUM

TO: George Stephanopoulos, Senior Advisor to the President

Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995

RE: Gays in the Military: Message & Legal Issues

President Clinton promised that the new regulations on gays in the military would at the
very least stop witch hunts, harassment and investigative excesses. To date witch hunts continue,
investigative abuses continue and harassment has skyrocketed. These violations have been
fueled by actions and omissions at the top levels of the Department of Defense, including:

¢ instructing investigators, for the first time ever, to question parents about
their kids to gather evidence for discharge;

¢ failing to establish a means, despite numerous requests, whereby gay
servicemembers can report death threats and harassment without fear of
being investigated and discharged themselves; and

U allowing the Departments of Defense, Air Force and Navy to issue
memoranda, without White House input, that gut the regulatory limits on
investigations into the lives of suspected gay servicemembers.

If President Clinton does not take steps --and they do not have to be public steps-- to
ensure that even the most basic and uncontroversial requirements of “Don’t Ask, Don’t Tell,
Don’t Pursue” are implemented, the Administration threatens to reinforce the perception among

" many Americans that the President has difficulty standing by his word.

A recent poll done by Celinda Lake for the Human Rights Campaign asked 800 registered
voters what bothered them most about President Clinton’s “Don’t Ask, Don’t Tell, Don’t
Pursue” policy: the priority he gave the issue, that he flip-flopped on the issue, that he left gays
in the military, or that he did not give gays their rights. Thirty-three percent, the largest
response, said that they were most disturbed by President Clinton’s flip-flopping, his
unwillingness to take a stand. Only 8% criticized President Clinton for taking a stand in support
of gays in the military.

By failing to implement the few promises in the new policy, the Administration further
risks needless, embarrassing media and litigation for lack of good faith implementation of the

P.O. Box 53013 x Washington, D.C. 20009 * Voice: 202.328.3244 »  Facsimile: 202.797.1635



new policy. When the system utterly fails them, servicemembers have nowhere else to turn but
federal court and the court of public opinion.

We will be issuing our Second Annual Report on “Don’t Ask, Don’t Tell, Don’t Pursue”
in February and would welcome the opportunity to say that, as promised by the new policy,
witch hunts, harassment and other investigative abuses have stopped. Today, we cannot. A
proposal submitted previously to the White House and the Department of Defense that would
address many of the concerns raised here is attached.

The Administration’s public statements that the new policy is working as intended are
wrong and only make the situation worse. Reports by The New York Times, The New Republic,
Newsweek, The Los Angeles Times, CNN, CBS, NBC and CNN, among others, reveal to the
public that the “Don’t Ask, Don’t Tell, Don’t Pursue” policy is being flaunted by the Department
of Defense. The statements send a harmful message to those who believe they can continue to
witch hunt and harass with impunity, make matters worse for servicemembers caught in the trap
of an intransigent commander, and erode public confidence in the President’s willingness to
stand by his word.

If President Clinton addressed the abuses of the new policy that continue to happen, he
could develop a cohesive message and deflect much of the anticipated criticism. The message
would not only be supportive of those who wanted to see the President implement an evenhanded
policy, but would help to defuse the perception that Clinton is unwilling to take a stand or stick
by his decisions. The elements of such a message should include the following:

. No American tolerates death threats and harassment against any person,
for any reason. Nor can we. No American supports government
investigators questioning parents about their kids to have them discharged
from the military. Nor can we.

¢ I am deeply disturbed by reports that some military commanders are
disregarding the mandate to stop witch hunts, asking questions about
sexual orientation and harassment. If catch anyone going on witch hunt,
or find out about other command abuses, it will mean the end of their
career.

U This policy is not a perfect solution. It is not identical with some of my
own goals. Americans should be treated equally for saying and doing the
same things.



Servicemembers Legal Defense Network

* k kK K
EXHIBITS
1. SLDN Memorandum: Department of Defense Violations of Current Regulations
2. SLDN Memorandum: First Steps to Bring DoD Into Compliance With Current
Regulations
3. SLDN Memorandum: A Few Examples of Administration’s Public Misstatements
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MEMORANDUM
TO: George Stephanopoulos, Senior Advisor to the President
Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: Department of Defense Violations of Current Regulations

Death Threats/Harassment/Hate Crimes. The new regulations state "harassment will not be tolerated
against any servicemember for any reason." Gay servicemembers, however, cannot report death threats,
harassment and hate crimes and their basis (because they are gay). Nor can they cooperate in police
investigations -- civilian or military -- where their sexual orientation may be revealed. Straight women
cannot report sexual harassment or rape without risking retaliatory, false accusations and investigation.

One SLDN client was threatened with rape and death based on her perceived sexual orientation in
a letter delivered to her home and addressed to her by name, rank and social security number. She was
afraid to inform military officials because of the threat of investigation. Civilian police said they would
turn the letter over to the military. This woman learned of SLDN only by chance, two terrifying weeks
later. We resolved this dilemma only after negotiating with top Pentagon officials to ensure the source of
the threats, and not her life, would be investigated. This is not satisfactory and it is not excusable under
current regulations. DoD must enforce its zero-tolerance policy against harassment, permit all
servicemembers to report death threats, harassment and hate crimes without retribution, and investigate
those who harass.

VWitch Hunts and Fishing Expeditions. In Okinawa, Japan, more than twenty marines were asked about
their own and others' sexual orientation from April - June 1994. Agents searched the room of Corporal
Craig Haack based merely on the "suspicion of homosexuality," seizing his personal diary, letters from
home, word processor, disks and photo album to fish for "evidence" that he might be gay. SLDN
cooperating attorneys documented over 50 command violations. More recently, in Korea, PFC Shannon
Emery was targeted in a witch hunt that began immediately after she reported an attempted rape. Emery
was held for six months beyond her transfer date and pressured to accuse coworkers as lesbians in
exchange for leniency. The witch hunt, subsequently confirmed by the IG, as stopped only after intensive
intervention by SLDN with top Administration officials.

Pentagon guidance is fueling these abuses. Air Force officers have been encouraged to pursue
suspected homosexuals "discovered” during inquiries against other servicemembers. Air Force, Navy and
DoD memos have instructed officers to expand the scope of inquiries in statements cases beyond
permissible limits by fishing for additional statements and any homosexual acts.

Questions to Parents. The same Air Force memo directs inquiry officers to question parents about the
sexual orientation and private lives of their children for purposes of discharge. This memo conflicts with
and exploits traditional security clearance guidance not to conceal one's private life from family members.
Parents have been shocked that military officials would intrude into private family relationships and
attempt to turn family members against one another, which they assumed was forbidden under the new

olicy. o ,
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MEMORANDUM
TO: George Stephanopoulos, Senior Advisor to the President
Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: First Steps to Bring DoD Into Compliance With Current Regulations

We are concerned that the Administration is not taking the necessary steps to prevent and rectify
improper implementation of the "don't ask, don't tell, don't pursue" policy. The following are first steps
that we believe would stop many of the abuses we have documented under the new policy.

Take Disciplinary Actions. Discipline commanders and investigative agents who violate the new
policy, as provided for in the regulations, beginning with those responsible for the Okinawa and Korea
witch hunts. Commanders who tolerate harassment, hate crimes and death threats should also be
disciplined. To date, no military official has been disciplined for violating the policy, despite numerous
substantiated complaints. This lack of action tells commanders they can violate the policy with impunity
and fosters a climate resistant to its implementation.

Conduct Training. Train all military members on the intent and letter of the new regulations, including
all levels of command, all unit levels and all schools. Formalize the training once or twice every year.
Ensure that servicemembers understand what they can and cannot do under the policy and what their legal
rights are. We understand that no training has been conducted in the field since the regulations were
implemented; new troops are told only that homosexual conduct is against regulations.

Issue Additional Guidance. Issue additional guidance to the field in an appropriate form such as a
Letter of Instruction based on a first year review of the new policy. Clarify that (1) servicemembers will
not be investigated for reporting death threats, hate crimes and harassment and their underlying basis; (2)
inquiry officers do not have the authority to conduct fishing expeditions, but must limit their inquiries to

the specific allegations; and (3) commanders cannot launch inquiries without credible information and
credible information does not include all information.

Rescind Memoranda. Rescind the Air Force memorandum dated November 4, 1994, the Navy
memorandum issued in June 1994 and the Department of Defense memo dated August 18, 1995 that gut
the prohibitions against fishing expeditions into the lives of suspected gay personnel.

Appoint Troubleshooters. For the next year, as a pilot project, assign troubleshooters, perhaps one from
the DoD General Counsel's office and one from the staff of the Assistant Secretary of Defense for
Manpower and Readiness, to advise attorneys, commanders and others about appropriate actions and
interpretations under the new policy to clear up ambiguity and misunderstanding.

PO. Box 53013 * Washingion, D.C. 20009 % Voice: 202.328.3244 »  Facsimile: 202.797.1635
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MEMORANDUM

TO: George Stephanopoulos, Senior Advisor to the President

Marsha Scott, Deputy Assistant to the President
FROM: C. Dixon Osburn, Esq., Michelle M. Benecke, Esq.
DATE: October 23, 1995
RE: Gays in the Military: A Few Examples of Administration’s Public Misstatements
1. “Is Clinton happy with implementation of the policy over the past year? ‘He is,” White

House spokesman Michael McCurry said at a March 13 briefing. ‘Military commanders in the
field are satisfied with it, and the number of expulsions clearly is declining.”” National Journal
March 25, 1995. [Inaccurate. The rate of expulsion of gays is exactly the same. Clinton
should not say that he is happy with the new policy as it puts into law exactly the same
differential standards as the policy he attempted to repeal.]

2. “[A]sked how Reserve Ofticer Training Corps can operate on campuses that have anti-
discrimination policies [, Mr. Clinton said,] ‘If the policy were implemented in spirit and in letter
the way it was written, ... I don’t think it would be a conflict’.” Washington Times, March 24,
1995. [Wrong. The new policy, even if implemented as intended, treats gay and straight
soldiers differently for saying and doing the same things, and thus in no way meets the
standards of an anti-discrimination policy.]

3. “Senior military officials, however, insist that the policy has been successfully
implemented. ‘My sense is ... in the absence of different information, the force has adapted to
the new policy and is doing a good job with it,” says Gen. John Shalikashvili, chairman of the
Joint Chiefs of Staff.  Christian Science Monitor, March 17, 1995. [Misleading and
disingenuous. The Department of Defense has established no means of monitoring abuses
of the new policy or allowing soldiers to report abuses without fear of being discharged.
SLDN, Members of Congress and private attorneys have, however, presented DOD with
different information. Secretary Perry and others have made similar misleading
comments.]

4, “DOD spokesman Doug Hart insists the rules are applied in an ‘evenhanded’ manner and
that no abuses occur. When I recounted specific incidents, he said they were ‘impossible.” What
about servicemembers asked to turn in others? ‘You can’t ask about other people. It’s explicit in
the new directives,” Hart said. ‘It doesn’t happen’.” The New Republic, May 2, 1994. [Wrong.
Denial of reported and documented abuses of the new policy creates a perception of
hypocrisy and erodes public confidence in the President’s ability to take a principled stand
and control his own military.]

PO. Box 53013 » Washington, D.C. 20009 * Voice: 202.328.3244 » Facsimile: 202.797.1635
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September 7, 1995

Judith Miller

General Counsel

Department of Defense

1600 Pentagon

Washington, D.C. 20301-1000

Dear Ms. Miller:

We were surprised to learn that you issued a memorandum dated August 18, 1995 that
encourages commandets and inquiry officers to conduct wide-ranging fishing expeditions into the
private lives of gay soldicrs, but not heterosexuals, to determine if they are in violation of military
regul:-xtions.I As the first Department of Defense statement on “Don’t Ask, Don’t Tell, Don’t
Pursue” since its implementation, this memorandum clearly contravenes the letter and intent of the

new policy and provides strong evidence that the Administration is violating laws requiring a good
faith effort to implement the new policy as intended.

Contrary to your memorandum, the new regulations on homosexual conduct do not require
the government to “inquire” about or produce so-called “evidence” that a servicemember engages in
acts that violate military regulations. Instead, as President Clinton stated in announcing the new
policy, the regulations require that the government proceed “with an even hand against everyone,
regardless of sexual orientation.” If the Department of Defense does not inquire into the acts of

heterosexual servicemembers when they reveal their identity, it cannot do so against gay
servicemembers.

Further, the new regulations state that inquiries “must be limited to the factual circumstances
directly relevant to the specific allegations.” The policy also provides that “at any point during an
inquiry, the commander or appointed inquiry officer must be able to clearly and specifically explain
which grounds for separation he or she is attempting to verify.” Under the regulations, the only
legitimate inquiry is whether a servicemember in fact said he or she is gay. The military simply may
not use a statement of sexual identity as an excuse to go searching for other grounda of discharge.
Your instructions circumvent the clear limitations set forth in the new regulations and reduce
administrative inquiries into fishing expeditions.

The danger is clear. Evidence of acts, gay or straight, can subject a servicemember to
criminal prosecution. Your memorandum, however, only targets gays for fishing expeditions and
threatens them, as a result, with the possibility of criminal prosecution. Your memorandum,
therefore, potentially criminalizes anything that a gay person says about his or her identity.

! I'e memorandum also forecloses legitimate opportunities to rebut the presumption under the new policy, making
clear that the Department of Defense will take ail steps necessary to prevent acknowledged gays from serving in the
military. We will address this direct vielation of “Don’t Ask, Don't Tell, Don’t Pursue” under separate cover.
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Heterosexual servicemembers simply do not face fishing expeditions and criminal prosecution
resulting from their statements.

This memorandum provides conclusive evidence that the Department of Defense and its

branches of service are eviscerating the spirit, intent, and letter of “Don’t Ask, Don’t Tell, Don't
Pursue.”

As you are aware, the Department of the Air Force issued a memorandum on November 13,
1994 that condones the interrogation of parents in an attempt to gather evidence against their
children for purposes of discharge. The memorandum also instructs commanders to investigate a
servicemembers’ associational activities in clear violation of the new policy. And, in perhaps the
most flagrant disregard of the goals set forth by President Clinton, General Powell and Congress,
the memorandum encourages witch hunts by permitting inquiry officers to pursue “other {gay]
military members” uncovered during fishing expeditions. Though these clear violations of “Don't

Ask, Don't Tell, Don't Pursue” have been brought to your attention on more than one occasjon, you
have taken no action.

You are also aware of a Navy memorandum issued in June 1994 that explicitly instructs the
government to conduct fishing expeditions against gay soldiers, but not heterosexuals, in violation
of the new policy. With astonishing candor, the meimorandum states that the government should go
beyond the allegations and attempt to uncover evidence of a gay, but not a heterosexual,
servicemember’s desire “to commit criminal acts,” referring to private, adult, consensual
relationships. The Navy memorandum, like the Air Force's, also penalizes servicemembers for
their associational activities in dircct violation of “Don’t Ask, Don’t Tell, Don’t Pursue,” stating
that a servicemember’s support of “homosexual interests may violate” military regulations, Never
before has the military adopted a policy that a servicemember's legitimate support of gay family
members, fiiends, churches or other organizations can result in reprimand or the loss of a career.
Though these clear violations of the new policy have been brought to your attention on more than
one occasion, again, you have taken no action.

Your memorandum is simply the latest attempt by the Department of Defense to ensure that
gays cannot serve their country as promised by “Don’t Ask, Don’t Tell, Don’t Pursue.” Indeed,
under your leadership, it is arguable that the new policy is now worse than the old. Never before
has the Department of Defense, as a matter of policy, sanctioned fishing expeditions, witch hunts,
interrogation of parents, and penalties for supporting gay friends, churches and other organizations,
We ask that you rescind all three memoranda immediately to bring the Department of Defense into
compliance with current laws and regulations governing gays in the military,

Sincerely,

C. U QJQ,w?q LN 4 b
C. Dixon Osburn, Esq. Michelle M. Benecke, Esq.
Co-Executive Director . Co-Executive Director

cc: The Honorable William J, Perry, Secretary of Defense
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" GENGRAL COUNSIEL OF THE DEPARTMENT OF DEFENSE
. 1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301+1600

18 MG 1988

HEMORANOUM FOR THE GENERAL COUNSELS OF THE MILITARY DBPARTMENTS
: THE JUDGR ADVOCATE GENERAL OF THE ARMY

THE JUDGE ADVOCATE GENBRAL OF THR NAVY

THE JUDGE ADVOCATE CINERAL OF THE AIR FORCE

THR STAYP JUDAE ADVOCATE 0. THE COMMANDANT OF THE

MARINE CORPS .

SUBJECT; Policy on Homossxnual Conduct in the Azmed PForces

wien sefersnce to the policy on nemosexual conduet in the
armed forces, this memozandum is to provids guidancs with respect
to two isgues: (1) investigative actions a. cornmander may take in
cstataments’ coyes; and (2] the circumstances in whish & person
who states that he ot she is & homoseaval olaims that the zulus
preclude sepuration of anyane based on theirx sexual orientation.

Wwith yespect to the first {ssue, DeD Dizugtives 1332.14 and
1332.30 provide that upon reaeipt of credibls information CRAL
thece is a basis forx scharge, a cemmander may initiate 8 fact-
finding inguirzy. whigh may consist of an exanination of the
informacion reported Ur & More extensive inmuiry, sso DeTessAry.
The Dizectivas furthes provide that the inguiry should gathes all
credible infermatien that directly relates to the grounds for
possible separation.

I “statements® S659F%, the ststuta suthorizes the service
member TO swek L0 daponstrate that he oF she is not a pexsen who .
engages in, attespcs to 'engage in. has 3 propensity tao sngage in,
os iatends to engage in hemosasxual acts. Included among the
ermissible issues into which a cosmnder 6% tnguizy officer may
Lq\liza in such cases 8re® whathex the sexvice member has engaged
in homosexual agts or mArriages, atterpted to engage in
homosemual aeta oF pasriages, or intends OF has s propansity to
engage in Nhomoesexual acts. 1In additien. the servige marber may
e asked why he:oF she made the statemeont snd What he. o she
meant ¥y the stacement. _

With respact to Gthe second issue, both the stetute and
pirzectives provide ¢or Aischaxge if @ service membey makes &
statement that hs o¥ she is & genual, or words to that
esifact, unless the mepbey daonetrates that he ox sha does not
wngage in, stetenpt or intend to engage in, oF have & propansity
to enyage in homosaxual sot#. The Dizactives gurther make clear
that a ‘statementc’ that is gzounde fox discharge cmm includa
‘geataments such as . - - 'T have a homwsaual oxriontation.**
fag DeD Dir. 13332.14 (Bnel. 3, ate. 4, § B.4.D)s DoD Dir. 1332.39
(EBnol. %, § ».4.0D). Thus, although »gexusl orientation® {as

o ENCLOSURE(!)
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dafined in the Pireotives') in itself {8 not a basis for
digcharge “unlaags manifeacsd homos@iual conduck,® gaa UoD Dir.
1332.14 {Znel. 3, Ace. 1, § n.1): Dod Birz. 1332.30 (gnel. 2, 8
¢). the Dirmccives make clear that & stetemant that one has a
"homosexual orientation” i3 tzeated like any othex stcatament that
one i3 & hamosexual, It ralges the presumption that one angages
in, steempts to .n!“. {in. hag a propensity to engage in, or

n

incends toO -nzuo Remosexual acts, and will result in
soparstion unless the membey successfully. rebuts the presusptien.

A aexber mey net aveid the buzden of rsbutting cthe
pesungtion mexaly by essecting that his or Ner statenent of
hemesaxuality wae {ntended to dsavey ealy & message aboubt sexual
orientastion, ass dafined in the Directives, ané mob Co convey 8ay
megsag@ sbout p¥ engity or intent to engage {in homosexval saets,
To the contrary; virtus of the stutement, the mettber bedrs the
puxden of proef shat he or sha does not engageé in, and does not
attempt, have a propensity, oF {intend to engsge in hemosexual
acts. If the membher in sebuttal offeys evidencs that he ox she
does mot enguge in Romosexusl actm Or have & propensity er lncent
to @o gso, the offering of the evidence does not shift the burden
of proof to thw governmant. fathezr, the bBurden of proof remains
on the mamber throughout tBe proceading. BDed Dirv. 11333.14
(3nc). 3, Att. 1, § H.4.e); DD oir. 1332.3 (Enel. 3. 8 €.3).

In detusmining whatler & gervice nssber has successfully
rebutted the preswption. & Boazd may considef, among other
svidence: whether the manber has engsged in homogaxual acts; the
member's credibility) cestinony from others sbout the maxber'’'s
past conduct, character and erpdibility; the nature and
cirounistances of the gtagement; snd any othez evidence zelevant
to whether the mepber engages in, sccempts to engage in, has &
propensity to engege in, ot intands to engage in homosexusl scts,

Pleama taks 8ll necesaaxy stepa to snpurs thet these espacts
of the pelicy Ste :uu;( uadarscood {n the field. 3o gonnaction
therewith, please provida na within 30 of che date of chis
memorandun with gvidence that guidange crmining for Jjudge
sdvocatss and cormanders in thege segazds is unapkiguous
clear. 1f you conterplate sending new txaining mucerials oF
addicional guidance to the field, plesse provide it to me in
dcaft form 80 that I may review it prios to isplementstion.

R

' The Diseotives dufines ‘sexusl erientation® as stajn
ﬁn:aat :.ml. 9:‘!u¢|1.oo fox b’-n:::m:o ‘:n: -z:rzt‘c::::':-:é e:"
aeinct from s propens gy ot < .
DeD Dir. 1333.14’(:::1. 2, Definision o) Dob Pix. 1332.30 (Ened.

1, pcu.ni.r.tcn 16).
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Notice: This opinion is subject to formal revision before publication in
the Federal Reporter or U.S.App.D.C. Reports. Users are requested to
notify the Clerk of any formal errors in order that corrections may be made
before the bound volumes go to press.

WUnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued September 13, 1993 Decided November 16, 1993

No. 91-5409

~ JosepH C. STEFFAN,
APPELLANT

V.

LEes ASPIN, SECRETARY OF DEFENSE, ET AL.

Appeal from the United States District Court
for the Distriet of Columbia

(D.C. Civ. No. 88-3669)

Marc Wolinsky argued the cause for appellant. Wlt.h him
on the briefs was Calvin Steinmetz.

Anthony J. Steinmeyer, Attorney, United States Depart-
ment of Justice, argued the cause for appellees. With him on
the brief were J. Ramsey Johnsom, Acting United States
Attorney, and E. Roy Hawkins, Attorney, United States
Department of Justice.

Bills of costs must be filed within 14 days after entry of judgment.
The court looks with disfavor upon motions to file bills of costs out
of time.
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On .the brief for amici curiae The American Jewish Com-
mittee, et al., was David C. McBride.

On the brief for amicus curiade The American Association
of University Professors were Robert C. Post, Scott L. Nel-
son, and Ann H. Franke. Mark D. Laponsky entered an
appearance.

On the brief for amici curize NOW Legal Defense and
Education Fund, et al., were Deborah A. Ellis and Anne L.
Clark.

On the brief for amict curiae The American Civil Liberties
Union AIDS Project, et al.,, were Steven R. Shapiro and
Arthur B. Spizer.

Before: Mixva, Chief Judge, WaLD and Epwarps, Circuit
Judges. :
Opinion for the Court filed by Chief Judge Mixva.

Mikva, Chief Judge: Joseph Steffan was, by all accounts,
an exceptional midshipman as he prepared to graduate from
the United States Naval Academy in 1987. Mr. Steffan's
exemplary performance at the Academy had earned him
numerous honors ard‘the respect and praise of his superior
officers. Most notably, he was selected in his senior year to
serve as Battalion Commander, one of the Academy’s ten
highest ranking midshipmen. But only six weeks before his
expected graduation, the Academy forced Mr. Steffan to
resign—denying him a degree and a commission in the
Navy—after he truthfully answered, “Yes, sir” to a superior
officer’s question, “[AJre you a homosexual?” In dismissing
Mr. Steffan, the Academy applied Department of Defense
Directives instructing that “[hJomosexuality is incompatible
with military service,” and mandating discharge of any ser-
vicemember who “has stated that he or she is a homosexual
or bisexual, unless there is a further finding that the member
is not 2 homosexual or bisexual.” 32 C.F.R. Part 41, App. A
§8 H.l.a, H.1.¢(2). Mr. Steffan argues that his constructive
discharge, based solely on his homosexual orientation, violates
the equal protection component of the Fifth Amendment’s
Due Process Clause. i He further argues that the truncated
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procedures the Navy used in effecting that discharge were
arbitrary and capricious, violating both the equal protection
component and the Administrative Procedure Act.

Because we find no rational basis for the Directives under
which the Navy excluded Mr. Steffan solely because he
truthfully admitted his sexual orientation, we hold that these
Directives are facially unconstitutional. We need not and do
not decide the alternative procedural claims because, under
the plain mandate of the Directives, Mr. Steffan’s discharge
was inevitable and would have occurred under any procedures
through which the Navy may have chosen to effectuate it.

1. Background

In February 1987, Joseph C. Steffan was one of the most
promising students at the United States Naval Academy
(“Academy”). He had received consistently outstanding
marks for his leadership and military performance. By his
sophomore year, his instructors considered him “gifted,” an
“outstanding performer” who had “exhibited excellent leader-
ship.” He was praised as an “asset to the Academy.” In his
Jjunior year, Mr. Steffan was selected as the Regimental
Commander of one half of his class. His stellar evaluations
continued: Mr. Steffan was a “model for his classmates and
subordinates,” whose “training [was] best characterized by
his constant dedication to superior performance.” None
questioned that he would “undoubtedly make an outstanding
naval officer.” In his senior year, Mr. Steffan was selected as
Battalion Commander, one of the ten highest ranking mid-
shipmen at the Academy. In this capacity, Mr. Steffan had
direct command over one-sixth of the Academy’s 4,500 mid-
shipmen.

In addition to his outstanding military performance, Mr.
Steffan also excelled at extracurricular activities. In his
senior year, he served as President and Cantor of the Catho-
lic Choir and as premier soloist of the Glee Club. In his
Jjunior and senior years he sang the National Anthem as a
soloist on national television at the Army-Navy game, for
which he earned a Citation from the Superintendent of the
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Academy. It appeared that the sky was the limit for Mr.
Steffan’s career in the United States Navy.

But Joseph Steffan's promising military career was not to
be realized. In February 1987, the Naval Intelligence Ser-
vice (“NIS”) received a report from the Academy alleging
that Mr. Steffan had stated to another student that he was
gay. The NIS commenced an investigation. When Mr.

Steffan learned of the investigation, he asked an Academy .

Chaplain to intercede on his behalf with the Commandant of
Midshipmen, Captain H.W. Habermeyer, in hopes that he
would be allowed to graduate. The Chaplain was unable to
convince Captain Habermeyer, who advised only that Mr.
Steffan seek legal counsel. Several days later, Mr. Steffan
himself approached Captain Habermeyer to request a meet-
ing with the Superintendent. Captain Habermeyer asked
him, “Are you willing to state at this time that you are a
homosexual?” Mr. Steffan responded, “Yes, sir.” He then
asked Captain Habermeyer if he would be allowed to gradu-
ate. The Captain told him it was unlikely and asked him
what he would do in that event. Mr. Steffan responded, “I
guess I would have to leave the Naval Academy.” Captain
Habermeyer then informed Mr. Steffan that he would con-
vene a Brigade Military Performance Board the next day and
that he would arrange for a psychological evaluation.

At the Performance Board hearing, Mr. Steffan declined to
present any evidence to show that he was not a homosexual.
Captain Konetzni, the Deputy Commandant and presiding
officer, stated that Mr. Steffan’s performance at the Academy
had been “outstanding.” Captain Konetzni then asked Mr.
Steffan, “I'd like your word, are you a homosexual?” Mr.
Steffan responded, “Yes, sir.” At that point, the hearing was
terminated. After secret deliberations, the Board decided to
change Mr. Steffan’s military performance rating from an “A”
to an “F”, to suspend him from classes, and to recommend his
discharge for “insufficient aptitude for commissioned service.”

Based on this recommendation, an Academic Board was
convened on April 1, 1987; after a hearing, it too recom-
mended Mr. Steffan’s discharge. Subsequently, Mr. Steffan
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met with the Conduct Officer, Major Funk, who advised him
to resign. Major Funk noted that Mr. Steffan’s discharge
was a foregone conclusion and that it would necessitate a
notation on the record of his homosexuality. Major Funk
opined that Mr. Steffan’s job prospects would suffer from
such a notation. Mr. Steffan followed the Major’s advice. On
April 1, 1987, a mere six weeks before he was to graduate
after nearly four years of exemplary performance, Mr. Stef-
fan submitted his resignation from the Academy.

But on December 9, 1988, Mr. Steffan wrote to the Secre-
tary of the Navy, asking that his resignation be withdrawn
and that he be awarded his diploma. On February 9, 1989,
based on the advice of the Superintendent of the Naval
Academy, the Secretary denied that request. The sole stated
basis of this denial was Mr. Steffan’s status as a homosexual,
as revealed by his unrebutted admission before the Perfor-
mance Board.

Mr. Steffan filed this action on December 29, 1988. He
claims that the defendants, the Secretary of Defense, the
Secretary of the Navy, the Superintendent of the Naval
Academy, and the Academy’s Commandant of Midshjpmen
(collectively, “Secretary”), denied him the equal protection of
the laws when they forced him to resign solely because of his
homosexual orientation. In the alternative, Mr. Steffan alleg-
es that the Secretary both denied him equal protection and
violated the Administrative Procedure Act when the Academy
truncated his discharge proceedings. His case has reached
this Court on two prior occasions. On the first occasion, we
reversed the district court’s order dismissing this case for
discovery violations when Mr. Steffan refused to answer
questions in deposition designed to elicit whether he had
engaged in any homosexual conduct. Steffan v. Cheney, 920
F2d 74 (D.C. Cir. 1990). On the second occasion, in an
unpublished opinion, we upheld the district judge’s refusal to
r;cuse himself for his prior references to gays and lesbians as
“homos.”

The district court entered summary judgment for the Sec-
retary on December 9, 1991. In a lengthy opinion, the court
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explained, first, that the Academy’s expedited procedures
were not arbitrary and capricious, but were an “accommoda-
tion to an accomplished young man,” who desired speedy
resolution of his status. Steffan v. Cheney, 780 F. Supp. 1, 6
n.11 (D.D.C. 1991). Going on to evaluate the constitutionality
of the military’s gay ban, the court noted that Mr. Steffan
was discharged because of his homosexual status, and not
because of any homosexual conduct. Id. at 4-5. But it held
that (1) homosexuals are not a suspect class, so regulations
discriminating on the basis of homosexuality are subject only
to rational-basis review, id. at 5-10; and (2) the military’s gay
ban bears a rational relation to the legitimate goals of “main-
tenance of discipline, morale, good order, a respected system
of rank and command, ... morality and respect for the
privacy interests of both officers and the enlisted,” id. at 16,
and to the goal (not raised by the Secretary) of preventing
the spread of AIDS in the armed forces. Jd at 13-16. Mr.
Steffan appeals from the entry of summary judgment.

II. Discussion

Mr. Steffan argues that the Navy constructively discharged
him in violation of the equal protection component of the
Fifth Amendment's Due Process Clause. The equal protec-
tion component imposes the same restrictions upon the feder-
al Government that the Fourteenth Amendment’s Equal Pro-
tection Clause places upon the States. Weinberger v. Weis-
enfeld, 420 U.S. 636, 638 n2 (1975). Mr. Steffan challenges
the regulations that were in effect when he resigned and
when the Secretary of the Navy refused his request that he
be allowed to graduate. The military’s newly announced
policy toward homosexuals in the armed forces was discussed
at oral argument, but it is not at issue in this case.” Both
parties seem eager to have us resolve in advance the constitu-
tionality of whatever guidelines the new regulations might
ultimately prescribe. We decline their invitation. Mr. Stef-

fan's appeal turns solely upon the legality of the regulations -

under which the military discharged him. Those regula-
tions—and only those regulations—are properly before us in
this case. ‘

7

The regulations in effect at the relevant times were Depart-
ment of Defense Directives 1332.14-and 133230, 32 C.F.R.
Part 41, Appendix A (“DOD Directives” or “Directives”).
They read, in part:

H. Homosexuality
1. Basis

a. Homosexuality is incompatible with military service.
The presence in the military environment of persons who
engage in homosexual conduct or who, by their statements,
demonstrate a propensity to engage in homosexual conduct,
seriously impairs the accomplishment of the military mis-
sion. The presence of such members adversely affects the
ability of the Military Services to maintain discipline, good
order, and morale; to foster mutual trust among service-
members; to ensure the integrity of the system of rank and
command; to facilitate assignment and worldwide deploy-
ment of servicemembers who frequently must live and work
under close conditions affording minimal privacy; to recruit
and maintain members of the Military Services; to main-
tain the public acceptability of military service; and to
prevent breaches of security. '

b. As used in this section:

(1) Homosexual means a person, regardless of sex,
who engages in, desires to engage in, or intends to engage
in homosexual acts;

(3) A homosexual act means bodily contact, actively
undertaken or passively permitted, between members of
the same sex for the purpose of satisfying sexual desires.

¢. The basis for separation may include preservice,
prior service, or current service conduct or statements. A
member shall be separated under this section if one or
more of the following approved findings is made:

(1) The member has engaged in, attempted to engage
in, or solicited another to engage in a homosexual act or
acts unless there are approved further findings that:



8

(a) Such conduct is a departure from the member’s
usual and customary behavior;

(b) Such conduct under all the circumstances is un-
likely to recur;

(c) Such conduct was not accomplished by use of
force, coercion, or intimidation by the member during a
period of military service;

(d) Under the particular circumstances of the case,
the member’s continued presence in the Service is consis-
tent with the interest of the Service in proper discipline,
good order, and morale; and

(e) The member does not desire to engage in or
intend to engage in homosexual acts.

(2) The member has stated that he or she is a homo-
sexual or bisexual unless there is a further finding that the
member is not a homosexual or bisexual.

Mr. Steffan was forced to leave the Navy because of the last
provision: he truthfully stated that he was a homosexual.
Because of the Directives, Mr. Steffan no longer had a future
in the United States Military Services, despite the Navy’s
prior opinion of him as one of its most promising midshipmen.
Therefore, the district court held, and we agree, that Mr.
Steffan’s resignation, tendered after his superiors informed
him of the consequences of refusing to resign, amounted to a
“constructive dxschag'ge" under the DOD Directives. Steffan
v. Cheney, 733 F. Supp. 115, 117-19 (D.D.C. 1989). Mr.
Steffan resigned because he knew, and his superiors told him,
that under the Directives admitting one’s homosexual orienta-
tion was cause for dismissal. The Secretary denied Mr.
Steffan’s request to withdraw his resignation for the same
reason. Therefore, the constitutionality of the Directives is
the central issue in this case.

The Secretary’s brief relies heavily upon the concept of
“military deference” to sustain its Directives. And not with-
out reason—for it is surely true that we accord great inde-
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pendence to decisions of the military branches in their areas
of expertise. For example, the Supreme Court (as well as
this Court) upheld a military prohibition on servicemembers
wearing yarmulkes, because of the military’s professed need
for uniformity of dress. Goldman v. Weinberger, 475 US. .
503, 508 (1986) (“traditional outfitting ... encourages the
subordination of personal preferences and identities in favor
of the overall group mission.”), affirming Goldman v. Secre-
tary of Defense, 734 F.2d 1531 (D.C. Cir. 1984). This regula-
tion would likely have been struck down as violative of the
First Amendment in another context, but the Court deferred
to the military’s judgment that it had a compelling secular
interest in uniformity. A strong and independent military is
essential to the national security, and courts should not
lightly overturn military judgments as to the best means of
ensuring that security.

But contrary to the Secretary’s implication, a court need
not close its eyes to the dictates of the Constitution whenever
the military is involved—not even when it professes a national
security interest in its conduct. There is no “military excep-
tion” to the Constitution. Indeed, even when the Supreme
Court has deferred to a military judgment, it has been careful
to do so only within the confines of ordinary constitutional
analysis. See, e.g, Rostker v. Goldberg, 453 U.S. 57, 67
(1981). This is particularly true for equal protection cases.
When the military fails to accord individuals the equal protec-
tion of the laws, it treads upon an area of expertise that has
long been conceded to the courts. In deciding such cases,
therefore, courts should not stray from the boundaries of
ordinary equal protection review. For example, faced with a2
claim that the military discriminates against African—
Americans or women, the court should not fail to apply strict
or intermediate scrutiny to the military’s action. See Fron-
tiero v. Richardsom, 411 U.S. 677 (1973). Although the
concept of military deference should lead a court to grant the
benefit of the doubt to the Government's opinion that a
“compelling” or “important” military interest exists (at least
where there is a colorable claim of such an interest), the court
should not hesitate to review the case with its customary
thoroughness.

In this case, however, we decline to rule on whether a
“compelling” or “important” state interest is necessary. This
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would depend, of course, on whether homosexuals, defined by
their sexual orientation, are a “suspect” or “quasi-suspect”
class accorded “heightened scrutiny” under equal protection
review. This Court has only had occasion to rule on the
suspect status of homosexuals as defined by homosexual
conduct. Padula v. Webster, 822 F2d 97 (D.C. Cir. 1987,
Dronenburg v. Zech, 741 F.24 1388 (D.C. Cir. 1984). In that
context, we have noted the anomaly of according special
protection to a class whose defining characteristic, homosexu-
al conduct, can be made illegal. Padwla, 822 F2d at 103

(citing Bowers v. Hardwick, 478 U.S. 186 (1986)). This is a

different case: the class at issue is defined by homosexual
orientation, not conduct. The Secretary does not allege that
Mr. Steffan ever engaged in homosexual conduct. According-
ly, the district court acknowledged that Mr. Steffan was
discharged solely because of his status as a homosexual.
Steffan v. Cheney, 780 F. Supp 1, 5 (D.D.C. 1991) (“[Tlhis is
primarily a case about the plaintiff's status as a homosexu-
al”). As we have previously noted, “whether an agency of
the federal government can discriminate against individuals
merely because of sexual orientation ” remains an open ques-
tion in this Circuit. Doe v. Casey, 796 F2d 1508, 1522 (D.C.
Cir. 1986), aff'd in part and rev'd in part sub nom. Webster v.
Doe, 486 U.S. 592 (1988) (emphasis in original). It is that

. open question that we must begin to answer today in deciding

‘the constitutionality of the military regulations applied to Mr.
Steffan. .

Nevertheless, we ’wﬂl leave unaddressed one important
aspect of that question. We find it unnecessary to inquire
whether homosexuals, as defined solely by orientation, com-
prise a “suspect” or “quasi-suspect” class. We need not
decide, because we find that even if homosexuals are not
accorded suspect status, the DOD Directives cannot survive
constitutional scruting. :

A. Rationality Review

Any governmental action that burdens individuals unequal-
ly but does not burden a “suspect class” need only survive
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“rationality,” or “rational-basis” review. Rationality review

requires that the action be “rationally related to a legitimate

governmental purpose.” City of Cleburne v. Cleburne Living

Center, Inc., 473 U.S. 432, 446 (1985). This is not an exacting

standard. Nor should it be: Every governmental action

burdens some individuals more than others. Thus, a strict
standard of review invalidating a large percentage of regula- ¢
tions based only on their differential impact or purpose would

handcuff government in the name of equality. The Constitu-

tion neither requires nor permits courts to reach for a.
constitutional blunderbuss to resolve every equal protection

challenge. Absent a burden upon a suspect class, the court’s

role is merely to ensure: (1) that the government has a

legitimate purpose for distinguishing among the individuals

affected; and (2) that the means chosen to effect that purpose

bear some reasonable relation to it, and thus are not wholly

arbitrary. See, e.g., Zobel v. Williams, 457 U.S. 55, 61-64

(1982). The government is under no obligation to justify its

behavior; instead, before striking down a statute or regula-

tion on rationality review the court must evaluate and find

wanting any potentially legitimate grounds upon which to

uphold the government’s action. Heller v. Doe, 113 S. Ct.

2637, 264243 (1993).

Although the court has a limited role under rationality
review, that role remains significant as a bulwark against
unreasonable and illegitimate restrictions. When individuals
are deprived of the equal protection of the laws by a govern-
mental actor for entirely arbitrary reasons, or for reasons
that rest solely upon irrational and invidious prejudices
against a class of people (whether or not a “suspect class™), a
court should declare the government action unconstitutional
even under rational-basis review. Cleburne, 473 U.S. at 450.
Otherwise, rationality review would be tantamount to no
review at all—a result manifestly inconsistent with Supreme
Court precedent. See, e.g., Zobel, 457 U.S. at 61-64; United

fltg’ztg; Dept. of Agriculture v. Morena, 413 U.S. 528, 533-38

With these principles in mind, we must decide whether Mr.
Steffan’s unequal treatment was rationally related to a legiti-
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mate military purpose. We will begin by addressing the
purposes articulated in the Secretary’s brief. We will then
proceed to discuss other possible rationales for excluding
homosexuals from military service.

B. Propensity to Engage in Ilegal Conduct

According to the Secretary’s attorney, the primary purpose
of the regulations is to exclude from the military those
individuals who have a propensity to engage in unlawful
conduct. The Directives define “homosexual” as “a person

. who engages in,:desires to engage in, or intends to
engage in homosexual acts.” DOD Directives § H.1.b(1).
Those “homosexual acts” are forbidden to military service-
members, and there is no dispute that laws forbidding such
conduct are constitutional. By excluding those who “en-
gage[ ] in, desire{] to engage in, or intend[] to engage in
homosexual acts,” the military claims it is excluding those
with a “propensity” to engage in forbidden conduct, and it is
that conduct—and not merely a person’s orientation—that
has a deleterious effect upon the morale of the armed forces.
Accordingly, when a servicemember “has stated that he or
she is a homosexual,” he is admitting that he “engages in,
desires to engage in;or intends to engage in” acts that are
harmful to morale, and he will be dismissed from the military,
“unless there is a further finding that the member is not a
homosexual”—that is, unless the member’s statement turns
out to be false. DOD Directives § H.1.6(2).

In this case, Mr. Si;effan stated that he was a homosexual
and thereafter resigned under pressure because he was led to
understand that his mere homosexual orientation was suffi-
cient to compel dismissal. His superiors never asserted that
Mr. Steffan had engaged in homosexual conduct, and he
never admitted to any. On its face, therefore, his discharge
seems unrelated to any conduct—his statement revealed
nothing more than a sexual orientation. But the Secretary
argues that even if Mr Steffan had a “homosexual orienta-
tion” he could have réebutted the presumption that he was a
“homosexual” by showing that he did not “engage[] in,
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desire[ ] to engage in, or intend[] to engage in homosexual
acts.” To explain how this might be, counsel for the Secre-
tary attempted at oral argument to draw a distinction be-
tween “attraction” and “desire.” A person might be attracted
to members of the same sex, and thus have a “homosexual
orientation,” yet that person might not “desire” to engage in
homosexual conduct. Counsel for the Secretary described
individuals fitting this description as “celibate homosexuals.”
Oral argument was the first time this Court became aware of
the “celibate homosexual” exception. Evidently, we are not
alone: to the Secretary’s knowledge, no servicemember seek-
ing to remain in the military has ever invoked this purported
defense. No reference to “celibate homosexuals,” or to any
supposed distinction between “attraction” and “desire,” can
be found in the Directives. Therefore, Mr. Steffan could
hardly be expected to divine the existence of this “exception”
either from the language of the Directives or from past
practice. Nonetheless, we will concede for the purpose of
argument that it is (at least semantically) possible that a
person with a homosexual orientation might not be a “homo-
sexual” under the Directives because that person lacked a
“desire” to engage in prohibited conduct.

The Secretary’s argument was designed to prove that the
Directives are aimed entirely at rooting out homosexual con-
duct and not persons of homosexual orientation. Evidently,
the Navy believes that the difference between “attraction”
and “desire” determines whether a servicemember has a
propensity to engage in misconduct, and it is only this miscon-
duct, and not the mere presence of persons of homosexual
orientation, that the Navy fears. The disingenuousness of
this argument is plain from the face of the Directives. Even
accepting the existence of the “celibate homosexual” defense,
the Directives as a whole are far more concerned with
status—with thoughts and desires—than with conduct. And,
as we will discuss in detail below, a presumption of miscon-
duct based solely on status is insupportable even under
rationality review.
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1. The plain meaning of the Directives.

From the face of the DOD Directives, it is plain that they
primarily target homosexual status, and not homosexual con-
duct. Mr. Steffan was forced to resign under section
H.1.¢(2), which mandates dismissal of any servicemember who
states that he or she is a homodsexual unless there is a further
finding that the servicemember is not, in fact, a homosexual.
Section H.1.b(1) defines “homosexual” as someone “who en-
gages in, desires to engage in, or intends to engage in
homosexual acts.” DOD Directives § H.1.b(1).

Although this definition ultimately relies upon some con-
nection to homosexual conduct, the primary focus of the
Directives is not, in fact, the conduect itself, but the “desire” to
engage in that conduct.. This becomes clear when one com-
pares section H.l.c(2), under which Mr. Steffan was dis-
charged, with section H.1.c(1). Under c¢(1), a servicemember
who actually engages in homosexual acts can escape discharge
if he can show that “such conduct is a departure from the
member’s usual and customary behavior”; that it is unlikely
to recur; that it was not coercive; that it will not harm the
morale of the armed forces; and (most significantly) that
“[t}he member does not desire to engage in or intend to
engage in homosexual acts.” DOD Directives § H.1l.c(1).
For all intents and purposes, the servicemember must prove
that he is not a “homosexual,” as defined in section H.1.b(1),
except that he happened to engage in homosexual conduct.
If his thoughts are in accord with his conduct (if he “desires”
to engage in homosexual acts), then he cannot escape dismiss-
al.

As an example, imagine that two servicemembers engage in
homosexual conduct. One is homosexual by orientation—that
is, he “desires” to engage in homosexual acts. The other is
heterosexual—that is, although he did engage in a homosexu-
al act on this occasion, it was a departure from his usual
practice and he does not “desire” to engage in any more such
acts. Both servicemembers admit their conduct to their
superiors; both truthfully represent their sexual orientations.
Under section ¢(2), the homosexual servicemember will be
discharged—period. But under c(1), the heterosexual ser-
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vicemember stands a good chance of remaining in the mili-
tary. .

As this example illustrates, both ¢(1) and ¢(2) are aimed at
the same thing: homosexual orientation. Whether the ser-
vicemember has engaged in homosexual conduct or has stated
that he is a homosexual, he can escape dismissal by showing
that he is a heterosexual. But he can never escape dismissal,
once he truthfully admits his orientation or his conduct, if he
“desires” to engage in homosexual acts. 'The Directives thus
attack status, not conduct; and the status they are after is
defined only by one’s thoughts.

2. Status predicting conduct.

The Secretary’s asserted rationale for the Directives can
thus be stated as follows: a person who, by his own admis-
sion, “desires” to engage in homosexual conduet has a “pro-
pensity” to engage in repeated homosexual conduct (one
assumes “repeated” conduct is the concern, because a single
incidence does not automatically require dismissal under ¢(1)),
and that person must be dismissed from the military as a
prophylactic measure. As a factual matter, such a proposi-
tion—that a person who “desires” to engage in misconduct
will do so—is hardly self-evident. Many of us “desire” in the
abstract to do things and yet refrain from doing them simply
because they are against the rules. Nonetheless, under
rationality review, the Secretary need not show a perfect
means-ends fit, but only a reasonable relation between the
means (excluding persons of homosexual orientation) and the
end (preventing homosexual conduct). Heller, 113 S. Ct. at
2643.

But there is no such rational relation here. Homosexual
conduct is more than a practice discouraged by the military:
it is grounds for discipline and sometimes (in the case of
sodomy) a criminal act. Therefore, the Secretary’s justifica-
tion for the gay ban presumes that a certain class of persons
will break the law or the rules solely because of their
thoughts and desires. This is inherently unreasonable. In a
recent entrapment case the Supreme Court held that even a
defendant’s prior conduct did not demonstrate a propensity to
engage in the exact same actions when they were later made
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illegal. “Evidence of predisposition to do what once was
lawful is not, by itself, sufficient to show predisposition to do
what is now illegal, for there is a common understanding that
most people obey the law even when they disapprove of it.”
Jacobson v. United States, 112 S. Ct. 1535, 1542 (1992).

A conclusion as to future conduct is even less justifiable
when based, not on past conduct, but on mere thoughts and
desires. “[A] person’s inclinations and ‘fantasies ... are his
own and beyond the reach of government....'” Id (quoting
Paris Adult Theatre I v. Slaton, 413 U.S. 49, 67, (1973)).
“Our whole constitutional heritage rebels at the thought of
giving government the power to control men’s minds.” Stan-
ley v. Georgia, 394 U.S. 557, 565 (1969) (government may not
forbid private ownership of obscene materials in one’s own
home). By firing Mr. Steffan purely for his “inclinations and
fantasies,” the Secretary seeks to exercise this very power
over the minds of those in the military.

The “constitutional heritage” to which Justice Marshall
referred in Stanley is evident in the evolution of the law of
treason. Under a statute of Edward III, it was a crime to
“compass or imagine the Death of ... the King.” Statute of
Tre ms, 25 Edw. III. This became the crime of “construc-
tive treason,” which was enforced against supposed “compas-
sers” and “imaginers” even in the absence of any overt act
(other then mere words) or any conspiracy to carry out the
regicide. See, e.g., Case of Thomas Burdet, 79 Eng. Rep. 706
(1477); Trial of Sir John Perrot, 1 How. St. Tr. 1315, 1318
(1592); Trial of Thomas Hardy, 24 How. St. Tr. 199, 894
(1794) (all cited in Watts v. United States, 394 U.S. 705,
709-10 & n.1 (1969) (Douglas, J., concurring)). See generally
Cramer v. United States, 325 U.S. 1, 8-22 (1945) (discussing
the law of treason in England and America prior to the
Constitutional Convention). Our Constitution expressly repu-
diates constructive treason. Article III, section 3 declares:
“treason against the United States shall consist only in
levying War against them, or in adhering to their Enemies,
giving them Aid and Comfort. No person shall be convicted
of Treason unless on the Testimony of two Witnesses to the
same overt Act, or on Confession in open Court.” U.S. Const.
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art. III, § 3 (emphasis added). These restrictions, limiting
the definition of treason to certain discrete types of conduct
and requiring an “overt act” for conviction, express the
constitutional prineiple that a person’s thoughts are his own—
however distasteful they may be to the state.

These considerations were present even in the cases that
upheld the Smith Act's broad proscriptions of subversive
activities. Despite the nation’s fear of a supposed communist
threat to overthrow the state, the Supreme Court never went
so far as to allow individuals to be prosecuted merely for
private communist sympathies. For example, in Scales v.
United States, 367 U.S. 203, 221-24 (1961), the Court accept-
ed as reasonable a construction of the Smith Act’s “member-
ship clause” that required for conviction proof of “active”
membership in a communist-affiliated organization and a
“specific intent” to overthrow the Government of the United
States. Only with these limits did the Court uphold this
provision, and it noted that a broader construction would
render the statute's constitutionality doubtful. Scales, 367 -
U.S. at 222, 224; Yates v. United States, 354 U.S. 298, 318-20
(1957). Under the Court’s approved construction, a connec-
tion existed between membership in the organization and an
overt act of conspiracy that sufficed to bring the statute
“within established, and therefore presumably constitutional,
standards of criminal imputability.” Scales, 367 U.S. at 228.
Similarly, in Dennis v. United States, 341 U.S. 494, 499-502
(1951), the Court construed the subversive advocacy provi-
sions of the Act as requiring both a specific conspiratorial
intent to overthrow the Government of the United States at
some future date, and active advocacy of (as opposed to a
mere statement of support for) that position. Later, as the
nation’s fear of domestic communism waned, the Supreme
Court reasserted its view that mere status—mere member-
ship in a “subversive organization”—could not be sufficient
grounds for a deprivation of rights, when the Court held
unconstitutional a law that indiscriminately deprived Commu-
nist Party members of their passports. Aptheker v. Secre-
tary of State, 378 U.S. 500, 509-11 (1964). Thus, although the
subversive activity cases are not beloved of civil libertarians,
even these cases manifestly stop short of allowing the kind of
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presumption that the Secretary claims in this case: a pre-
sumption of misconduct from mere status, in the absence of
evil intent.

In the present case, of course, Mr. Steffan has not been
convicted of treason, nor subversive advocacy, nor any other
crime. But he has been denied something that equally
qualified and less qualified individuals have enjoyed: the
privilege of serving and defending his country in the armed
forces. In cases analogous to those under the Smith Act, the
Supreme Court has consistently held that government may
not deny a job to an individual solely because of his status as
a member of a “subversive organization,” absent any specific
intent to further unlawful action. Elfbrandt v. Russell, 384
US. 11, 17-19 (1966); Wieman v. Updegraff, 344 U.S. 183,
190-91 (1952). See also Elrod v. Burns, 427 U.S. 347 (1976)
(government cannot fire non-policymaking employee solely
because of political affiliation); Branti v. Finkel, 445 U.S. 507
(1980) (same); Rutan v. Republican Party of Illinois, 497
U.S. 62 (1990) (prohibition against discrimination based on
political affiliation extends to employment decisions other
than firing). Despite these warnings, the Secretary has
accorded Mr. Steffan differential treatment solely because of
the content of his thoughts, as revealed by his truthful
statement that he is 2 homosexual. We think this is repug-
nant to the various common law and constitutional principles
that guard the sanctity of a person’s thoughts against govern-
ment control, as expressed in the cases discussed above. A
person’s status alone, whether determined by his thoughts or
by his membership in a certain group, is an inadequate basis
upon which to impute misconduct. Accordingly, we find that
the Secretary’s “propensity” argument, which presumes that
“desire” will lead to misconduct, is illegitimate as a matter of
law. It cannot provide a rational basis for the DOD Di-
rectives. .

C. Effect on Morale, Discipling and Recruitment of
Heterosexuals

The Secretary’s argument that the Directives protect mo-
rale and discipline in the armed forces and aid recruitment of
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new soldiers goes beyond preventing homosexual conduct.
The Secretary apparently also fears the impact that the mere
presence of persons of homosexual orientation will have on
these vital military interests. The Directives state, in part:

The presence in the military environment of persons who

. by their statements, demonstrate a propensity to
engage in homosexual conduct, seriously impairs the
accomplishment of the military mission. The presence of
such members adversely affects the ability of the Mili-
tary Services to maintain discipline, good order, and
morale; ... [and] to recruit and retain members of the
Military Services.. ..

DOD Directives § H.1.a (emphasis added) (see supra page 7
for the full text of § H.l1.a). The Secretary does not claim
that homosexual servicemembers themselves will have poor
morale or discipline, nor does he assert that they will inten-
tionally sabotage the interests of the military. Instead, as
the district court observed, the Secretary fears that these
grievous consequences will arise because heterosexual sol-
diers will be appalled at the requirement that they serve
alongside homosexuals. Steffan v. Cheney, 780 F. Supp. 1,
12-13 (D.D.C. 1991).

Under rationality review, the court must presume that the
Secretary’s fears are well-founded, even though we may have
a higher opinion of the maturity of members of the armed
forces than do their policymakers. But these fears are
patently insufficient to justify a discriminatory policy, even
under rationality review, because each depends solely upon
the prejudice of third parties. Because third parties do not
like homosexuals, the argument runs, they will not wish to
serve alongside them. Forcing them to serve with homosexu-
als will lower their morale, impair their discipline, and dis-
courage them from enlisting. Similar objections were voiced
by opponents of President Truman's 1948 executive order
requiring racial integration of the armed forces. See Dahl v.
Secretary of United States Navy, 1993 Westlaw 328364 at 8-9
(E.D. Cal. 1993) (quoting Defense Personnel Security Re-
search and Education Center, Nonconforming Sexual Orien-
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tations and Military Suitability at 8-10 (1988)). But a
cardinal principle of equal protection law holds that the
government cannot discriminate against a certain class in
order to give effect to the prejudice of others. Even if the
government does not itself act out of prejudice, it cannot
discriminate in an effort to avoid the effects of others’ preju-
dice. Such discrimination plays directly into the hands of the
bigots; it ratifies and encourages their prejudice.

In Palmore v. Sidoti, 466 U.S. 429 (1984), the Court
overturned a state court’s child custody order, which took the
child away from her mother and delivered custody to the
child’s father solely because the mother had remarried to an
African-American. The state court had not acted out of
prejudice, but stated that its order was in the best interest of
the child because of society’s prejudice. Although the mother
and father were equally fit parents, the state court reasoned
that the child would be subject to discrimination in her
community if she lived with parents of mixed races. The
Supreme Court reversed. In a unanimous opinion, it held
that even if the child’s welfare would indeed be impaired by
living with parents of mixed races, the court could not deter-
mine custody on that basis because such a decision would
merely give effect to the prejudice of others—a result that
the Constitution does not allow. “The Constitution cannot
control such prejudices but neither can it tolerate them,” the
Court held. Palmore, 466 U.S. at 433.

Private biases may be outside the reach of the law, but
the law cannot, directly or indirectly, give them effect.
‘Public officials sworn to uphold the Constitution may not

. avoid a constitutional duty by bowing to the hypothetical

" effects of private racial prejudice that they assume to be
" both widely and deeply held.

Id

Although Palmore involved a “suspect class” and was de-
cided under strict scrutiny, the Court extended its reasoning
to rational-basis review in City of Cleburne v. Cleburne
Living Center, Inc., 473 U.S. 432 (1985). In Cleburne, the
city had denied a zoning permit to construct a home for the
mentally disabled in a residential neighborhood. One of the
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city’s arguments for rejecting the permit was that neighbor-
hood residents, angered by the presence of the home, would

pose a danger to the mentally disabled residents. The Court .

(citing Palmore ) rejected this argument as giving effect to
irrational private biases, and held that it could not provide a
rational basis for denying the permit. Cleburne, 473 U.S. at
448.

The Palmore/Cleburne principle has a parallel in I-‘irst'.

Amendment law: the “heckler’s veto.”. The First Amend-
ment forbids the government to silence speech based on the
reaction of a hostile audience, unless there is a “clear and
present danger” of grave and imminent harm. See e.g.,
Terminiello v. Chicago, 337 U.S. 1, 4 (1949). Otherwise, a
vocal minority (or even majority) could prevent the expres-
sion of disfavored viewpoints—a result contrary to the central
purpose of the First Amendment’s guarantee of free expres-
sion. See Christian Knights of the KKK v. District of
Columbia, 919 F.2d 148, 150, 152-53 (D.C. Cir. 1990) (Ed-
wards, J., concurring; Wald, J., dissenting); NAACP Legal
Defense & Educ. Fund, Inc. v. Devine, 727 F2d 1247, 1261~
62 (D.C. Cir. 1984), rev'd on other grounds sub nom. Corneli-
us v. NAACP Legal Defense & Educ. Fund, Inc., 473 U.S.
788 (1985); Americans United for Separation of Church &
State v. City of Grand Rapids, 980 F.2d 1538, 1553 (6th Cir.
1992); Harry Kalven, Jr., The Negro and the First Amend-
ment 140-160 (1965).

These constitutional principles mandate that government
may not disadvantage a person on the basis of his status or
his views solely for fear that others may be offended or
angered by them. That is precisely the substance of the
Secretary’s argument in this case: that heterosexual service-
members and potential recruits will be offended by the pres-
ence of homosexuals, and this will affect their morale, disci-
pline, and enlistment. The Constitution does not allow gov-
ernment to subordinate a class of persons simply because
others do not like them.

D. Privacy

The Secretary also argues, and the Directives state, that
the presence of homosexuals in the military will invade the

- .»
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privacy of heterosexual servicemen. DOD Directives § H.1.a
(presence of homosexuals impairs military’s ability “to facili-
tate assignment and worldwide deployment of servicemem-
bers who frequently must live and work under close condi-
tions affording minimal privacy”). '

This argument can mean one of two things: either (1) that
homosexual servicemembers will ogle and stare at their het-
erosexual counterparts in the shower or other close quarters;
or (2) that heterosexuals will fear such staring and feel an
invasion of privacy. The argument that homosexuals will
stare is very similar to the argument that they will engage in
homosexual acts. Again, it equates thoughts and desires with
propensity to engage in misconduct. The argument that
heterosexuals will fear such staring is, in turn, a version of
the argument that government should be allowed to give
effect to the irrational fears and stereotypes of third parties.
That argument is foreclosed by Palmore and Cleburne.

Moreover, even the Secretary’s own interpretation of the
Directives casts doubt upon the seriousness of his privacy
rationale. Recall that counsel for the Secretary maintains
that the Directives permit “celibate homosexuals,” who are
attracted to members of the same sex but do not "desire”
homosexual conduct, to serve in the military. See supra
pages 12-13. So, if the Navy is not concerned about hetero-
sexual servicemembers perceiving an invasion of privacy from
the presence of a “celibate homosexual,” then the marginal
increase in invasiveness’from a homosexual who “lusts in his
heart” but does not intend conduct should be minimal. Thus,
even if the privacy rationale were legitimate in the abstract,
these Directives plainly do not protect privacy.

E. Rationales Not Offered by the Secretary

Under the Heller formulation of rationality review, we must
also evaluate arguments that the Secretary does not himself
proffer, if they may present a rational basis for the Di-
rectives. Heller, 113 S. Ct. at 264243. The district court
relied on one such rationale: preventing the spread of AIDS
in the armed forces. We do not agree that this could be a
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rational basis for the Directives. Homosexual orientation
cannot spread the AIDS virus. Homosexual, or heterosexual,
conduct can—and then only if one of the participants carries
the virus. Even if AIDS happens to be more prevalent today
among homosexuals than among heterosexuals, justifying the
Directives on this basis requires the illegitimate assumption
that persons of homosexual orientation will break the rules by
engaging in homosexual conduct as members of the armed
forces.

Finally, another rationale on which the Secretary does not
rely in his brief, but to which the Directives allude, is
homosexuals’ alleged susceptibility to blackmail. DOD Di-
rectives § H.1.a (presence of homosexuals impairs military’s
ability “to prevent breaches of security”). But as Judge
Norris has aptly pointed out, the military’s policy only in-
creases the risk of blackmail by making gays and lesbians
remain in the closet for fear of forfeiting their careers.
Watkins v. United States Army, 875 F2d 699, 730-31 (9th
Cir. 1989) (Norris, J., concurring), cert. denied, 498 U.S. 957
(1990); see also Dahl v. Secretary of United States Navy,
1993 Westlaw 328364 at 13 (E.D. Cal. 1993) (“the only possi-
ble threat homosexuals could pose to military security G.e.,
that undeclared homosexuals might be ‘discovered’ and black-
mailed) could be obviated by the very policy that the threat
allegedly justifies....”). The gay ban raises the stakes of
silence enormously, and gives potential blackmailers leverage
they would not otherwise have. If there is a risk to military
security from homosexuality, then, the Directives themselves
are to blame for it.

111. Conclusion

The DOD Directives, the military regulations in effect
when the Navy compelled Joseph Steffan to resign solely
because he admitted his homosexual orientation, are not
rationally related to any legitimate goal. Instead, it is appar-
ent that the Directives exclude a particular class of individu-
als, identifiable only by their thoughts and desires, for no
other reason than the military’s fear and dislike of that group.
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MEMORANDUM FOR CLIFFORD M. SLOAN
FROM: JOHN NIBLOCK

SUBJECT: NOTES FROM STEFFAN V. ASPIN ORAL ARGUMENT

Following is a typed copy of my notes from the oral
argument. There are some gaps, and I am not sure about the
spellings of all the names, but I think this is the gist of the
matters covered.

Judges: Abner J. Mikva, Chief Judge
Patricia M. Wald
Harry T. Edwards

Counsel for Appellant (Steffan): Walinski
Counsel for Appellee (U.S.): Steinmeyer
Walinski: Joe Steffan was discharged six weeks before

graduation, simply because he said he was gay.
Homosexual orientation is not grounds for
discharge. Homosexuals are not predisposed to
misconduct. They can serve and have served
effectively -- and the government has admitted as
much. This being the case, should the government
be able to exclude homosexuals from the military
simply on the basis of the prejudice and fears of

others?
Walda, J.: What is your best case?
Walinski: Cleburne. Fears of the private prejudices of

others are not grounds for discrimination.

Wald, J.: Are there any differences between this case and
Cleburne? Aren’t fears of neighbors about a group
home for the retarded different from fears of gays
by straights in the military, with close quarters
and necessity for "going to the wall" for fellow
soldiers?

Walinski: No difference between the cases. The Court is
concerned with the conduct of individuals.



Mikva, J.

Walinski:

Mikva, J.

Walinski:

wWald, J.:

Walinski:

Mikva, J.

Walinski:

Wald, J.:

Walinski:

Edwards,

Walinski:

Wald, J.:

Walinski:

Edwards,

J.:

J.:

Individuals should not be excluded because of
private prejudice.

Doesn’t the government say that the presence of
homosexuals in the military will interfere with
good order?

Fears of interference with "good order" is an
issue only if "good reason" for those fears
exists.

Isn’t there a difference when the military is
involved?

Goldman is the best case on that.
What if a soldier quietly stated that he was anti-
Semitic?

The army could not take any action against the
soldier.

What if he said he was an anarchist?

The army could not take action against him -- as
long as he continued to do his duties. If conduct
conforms . . . then soldiers should not be
excluded.

I can’t recall that the Supreme Court has made a
definitive statement on the "heckler’s veto." Can
the public interest be endangered by the reaction
of the crowd to the speaker to such an extent as
to justify silencing the speaker?

I can’t help you with a case on that.

What is the impact of the fact that there was no
conduct involved in this case?

Discrimination based on status alone is troubling.
In Goldman, could a soldier be discharged for
wanting to bear a yarmulke?

Or for saying they want to wear a yarmulke?

The government will be distinguishing between
wanting and saying. [cites Dahl (sp?)].

What was the military’s practice regarding
diploma’s?



Walinski:

wWwald, J.:

Walinski:

wald, J.:

Walinski:

wWald, J.:

Walinski:

Edwards,

Walinski:

wald, J.:

J.:

If a midshipman enters his last year, and is found
unsuitable for [commission?] such as for medical
reasons, he could still be graduated, but not
commissioned. That was the practice -- not
necessarily the policy.

Can this case be won after Heller?

Especially after Heller. Heller [established a
standard of] "in reality." The government has
conceded below that this is no difference between
the effectiveness of gays and straights in the
military.

Dronenberg was decided on an assumption that
conduct was involved.

And Padula also made reference to acts.

Yes. The government’s syllogism is this: if you
can exclude someone for conduct, you can exclude
them for predisposition to engage in conduct . .
but the "reality" is that homosexuals conform
their conduct.

What about this national debate we’ve just had --
isn’t the reaction to homosexuals a "reality"?
Can the court just ignore the reactions of others?

The judges can consider the reactions of others --
but within the framework of the Constitution.
[Discussion of Dahl (sp?)].

The testimony of experts [before Congress] is that
status does not predict misconduct. The Per...
study says the same. The D.0O.D. policy memo
itself says that gays have served and do serve
without incident. Under the new policy, sexual
orientation by itself is not a bar to service.

All of this means that sexual orientation itself
does not indicate a predisposition to engage in
misconduct.

The new policy doesn’t necessarily compel this
conclusion. Maybe you’re reading into it.

Even President Clinton’s speech says there is no
evidence of misconduct by homosexuals . . .

But the new policy says that a statement by a
soldier that he is gay creates a rebuttable
presumption of homosexual conduct.
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Mikva, J.:

Walinski:

wWald, J.:

Walinski:

wald, J.:

Walinski:

Wald, J.:

Walinksi:

wald, J.:

Walinski:

Mikva, J.:

Walinski:

Edwards, J.:

Walinski:

Edwards, J.:

In light of Heller did the District Court below
appropriately consider whether AIDS was an issue
in this case?

AIDS was not properly considered. Even the
government had said that fear of AIDS was not a
rationale to exclude gays. The court should have
deferred to the government on this.

But has the government conceded that homosexual
orientation indicates a predisposition to conduct?
No . . but conduct is different from misconduct.
Could the army say, "You can be gay and say you
are gay," and still forbid all homosexual acts?
Even two men holding hands together? [discussion

of rule prohibiting holding hands in or out of
uniform].

Yes, if it is a broadly applied policy. But I
don’t agree with such a policy -- and that is not
the case before us.

But doesn’t the hypo of holding hands (o.k. while
out of uniform, but not while not in uniform)
inform this argument?

I don’t get your point.

Can the army take any action at all based on a
soldier’s statement that he is homosexual?

The statement says nothing about conduct.

But the new policy says that a statement creates a
rebuttable presumption . . .

But there is not a predisposition to misconduct.
What about a privacy rationale?

The Government can’t rely on the Cameron article
is cited -- comparing gays to prostitutes and
saying they can’t restrain themselves. This can’t
be the rationale because the new policy itself
says that homosexual orientation is not itself
grounds for discharge.

[raises analogy of men and women together in
barracks to illustrate privacy concerns].
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Walinski:

Mikva, J.

Walinski:

Mikva, J.

Walinski:

Wald, J.:

Walinski:

Wald, J.:

Walinski:

wWald, J.:

Walinski:

Wald, J.:

Edwards,

Kk kkkk

Steinmeyer:

I disagree with your analogy to males and females
together. 1In our society men and women are raised
separated by gender. '

Aren’t men brought up separated by sexual
preference?

People are not generally separated by sexual
preference.

But aren’t there people who don’t want to
associate with homosexuals?

Yes, but that is an improper prejudice.
Under the regulations at the time the Steffan case

arose, could Steffan’s statement have been
rebutted?

Only by saying that his admission of homosexuality
had been untrue.

Under the regulations at the time, could have just
said, "Look, I have absolutely no propensity to
engage in homosexual conduct.™

No.

What about a straight person who said he was gay
as a joke, or engaged in an isolated gay act while
drunk, could he have won under the old rules?

Yes.

But if you said you were gay, and you were not?
Evidently under the old rules, if you engaged in
conduct [while drunk] you could stay in, but if
you said you were gay you were out.

[Laughter]

I am appearing for the Secretary of Defense. I
have four points:

1. This is a military, not a civilian case

2. Look at the posture: we are dealing with a
resignation, not a discharge



Mikva, J.:

Steinmeyer:

wald, J.:

Steinmeyer:

Mikva, J.:

Steinmeyer:

Mikva, J.:

Steinmeyer:

Mikva, J.:

Steinmeyer:

wWald, J.:

Steinmeyer:

3. This case falls under the old rules
4. Did the old party cater to prejudices?

First, in civilian cases we look at individual
liberties first, but in military cases we look
first at national security, not individual rights.
Greer v. Spock shows how the Supreme Court allows
prior restraints in a military context.

We acknowledge that the Court gives special
deference to the military.

The Goldberg case would have been inconceivable in
a civilian context.

But there are some limits, even in the military
context. For example, if the military imposed
restrictions on Blacks. What is the principled
line here for allowing prejudice?

The line here is "utmost deference."

But isn’t it true that racial tension causes some
disorder in the army?

The military is working hard to eliminate racial
tension.

Then why is disorder caused by concern over
homosexuals any different?

For several reasons. First, the clear
constitutional command for racial integration, but
not for homosexual conduct.

But we are talking about racial status versus
homosexual status.

Under the old policy the government was concerned
with conduct. Moreover, General Powell gave the
best refutation of comparisons between
homosexuality and race [quote from Powell, "Unlike
race or gender, sexuality is not a benign trait,
it is manifested in behavior . . . "].

Then you assume that behavior will follow from
orientation.

Yes. Under the prior policy manual, the military
was concerned . . .



Mikva, J.:
Steinmeyer:

Wald, J.:

Steinmeyer:

Wald, J.:

Steinmeyer:

wald, J.:

Steinmeyer:

Wald, J.:
Steinmeyer:

Edwards, J.:

Steinmeyer:

Edwards, J.:

Steinmeyer:

Mikva, J.:

Edwards, J.:

If Steffan had said he would be celibate?
Steffan has never claimed he would be celibate.

Would Steffan have a defense under the new policy
by saying he would never engage in homosexual
conduct?

The presumption [that someone who says they are
homosexual will engage in homosexual conduct]) can
be rebutted.

How?

By testifying that he has never engaged in and
will never engage in homosexual conduct.

But how do you rebut the presumption? Other than
by denying that you really are gay? Ca a proven
record and an announced intent to be celibate be
sufficient rebuttal?

That is a factual question for the trier of fact
to decide.

But what is the legal standard?
There is a limit . . .

But what if Judge Wald’s hypo is accepted -- [that
the soldier says he will not engage in misconduct
and there is no other testimony or evidence to
rebut his word).

In St. Mary’s ... Academy the court said that once
a plaintiff has [made a prima facie case of
discrimination and the employer produces a couple
of justifications] the factfinder can disbelieve
the plaintiff.

But in this hypo there is not contradicting
testimony.

The factfinder can choose to disbelieve the
soldier if it wants to -- for any reason.

So the military would always win?
But how will the military do this with unrebutted

testimony that the serviceman has not and will no
engage in misconduct?



Steinmeyer:

wald, J.:

Steinmeyer:

Wald, J.:

Steinmeyer:

Waldq, J.:

Steinmeyer:

Wald, J.:

Steinmeyer:

Mikva, J.:

Steinmeyer:

It is a similar situation to that when a soldier
tries to get out of the military by claiming to be
homosexual. If his testimony is unrebutted, the
factfinder must decide one way or the other
whether to discharge.

Just like Corporal Klinger on M*A*SxH,
[Laughter]. But I am worried about the standard.
I didn’t get this [what the standard is] from the
C-Span hearings.

The directive to be issued October 1 will give
more direction.

What was the old policy?

The o0ld policy said a member shall be separated if
he states he is gay unless there is a finding that
the member is not homosexual. [Under the old
policy someone who "desires" to engage in
homosexual acts is considered a homosexual]. 1In
interpreting the old policy, Steffan gives
"desires" a broad reading -- essentially
encompassing all homosexual orientation -- but the
military gives "desires" a narrow reading.

A "statement" that one is homosexual is a separate
ground for discharge . . .

It all comes back to the definition of "desires".
A "celibate homosexual" has desires in a general
sense, but not a specific sense. Therefore, the
"celibate homosexual" does not meet the standard
for homosexual. Therefore, a "celibate
homosexual" could get out [from under an attempted
discharge].

Has anyone ever succeeded in this defense?

No, nobody has attempted this defense. Why?
Because making the statement is an indication of
past or present conduct.

What is the concern of the government with off-
base homosexual conduct? [For example, if a
servicemember has a lover in Nebraska they saw
only every six months].

The Supreme Court has said that the military can
be concerned with sexual misconduct off base.



Mikva, J.:

Steinmeyer:

Edwards, J.:

Steinmeyer:
Edwards, J.

Steinmeyer:

Mikva, J.:

Steinmeyer:

Wald, J.:

Steinmeyer:

wWald, J.:

Steinmeyer:

But that is misconduct. What about a purely
private homosexual act? What is the interest in
the government in getting at that? Doesn’t the
"celibate homosexual" present the same problem?

No, because of the different propensity to act.
The government should not take action purely
against the thoughts in one’s head.

What is the impact of a statement that one is
homosexual. In this case [Steffan] what is the
concern?

Unit cohesion.
But in this case?

If you were interviewing clerks, and at the end of
an interview one of them said to you, "I am a
racist," or "I am an anti-Semite" or "I am an
anarchist" wouldn’t that indicate a propensity to
conduct that might disrupt your chambers?

But you said the "celibate homosexual" gets a
pass. How can the military draw a line between
the "celibate homosexual" and a gay solider who
engages in private sexual behavior off base?

But there is a greater propensity to misconduct
when off-base conduct is as issue, than in the
case of a "celibate homosexual." One has shown a
propensity by a voluntary statement.

What if a soldier says he is gay and then gives a
celibacy defense? Will he not be discharged?

He will not be discharged under either the new or
the old policy.

By the way, many of us do hire gay clerks.

But Steffan was not discharged because he was gay.
He resigned. He got the typical honorable
discharge. It ended the sodomy investigation.
Therefore, we’ll never know if any misconduct was
involved. Steffan could have raised his "desires"
argument without resigning. This is not as hard a
case as the Brady [kidnapping] case. Admittedly,
Steffan had to make a tough choice -- but he
should be held to that choice.



Wald, J.:

Steinmeyer:

wWald, J.:

Steinmeyer:

wald, J.:

Steinmeyer:

kkkkkkk

(Rebuttal)

Walinski:

Wald, J.:

Walinski:

wald, J.:

Walinski:

But at the hearing the decision had been made that
he could not graduate.

But the process did not run its full course. We
don’t know if he was discharged for thoughts or
conduct.

But he is saying that he was constructively
discharged.

But this could not be rebutted now. (?)

But, there is in principle a past and a current
celibacy defense?

Yes.

- Steffan wrote a letter to the Sec. of Defense
asking to withdraw his resignation, and that
request was denied on the grounds that he was
homosexual

- the investigation into Steffan’s conduct
continued for three months after his
termination

- Steffan was told that any appeal to his
hearing would be futile and told that if he
resigned there would be no scarlet letter on
his record

Do you agree with the government that there was a
celibacy defense available?

That is preposterous.

Had Steffan been counselled before his hearing,
and was the "celibacy" defense the prevailing
interpretation at the time?

He had been counselled. That was not the
prevailing interpretation. The "celibacy" defense
is preposterous. The government agreed just now
that it is unconstitutional to take action against
thoughts in one’s head. The government conceded
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Wald, J.:

Mikva, J.:

Walinski:

Wald, J.:

Walinski:

End

this. All that Joe Steffan did was reveal the
thoughts in his head.

I think your argument proves too much. By saying
you are gay -- if being gay is defined in the
regs. as being "inclined to engage in conduct"--
aren’t you admitting a propensity?

Is propensity just a thought process?
Yes.
The government did not provide a rational basis

for its restrictions on completely off-duty
conduct.

Would the government be able to question a soldier
and engage in dialogue after the soldier makes the
statement that he is gay.

Yes, subject to protections against self-
incrimination.
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