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THE WHITE HOUSE

WASHINGTON

March 1, 1995

MEMORANDUM FOR LEON PANETTA
GEORGE STEPHANOPOULOS
AB MIKVA
BILL GALSTON

FROM: JOEL KLEIN "5‘."
CLIFF SLOANCS

SUBJECT: Colorado gay rights case
I. OVERVIEW

The Supreme Court will review a major gay rights case from
Colorado. The case concerns the constitutionality of a state
constitutional amendment banning state or local legislation which
protects gays and lesbians from discrimination on the basis of
sexual orientation or grants preferences on that basis. The
Colorado Supreme Court held that this state amendment violates
the U.S. Constitution (specifically, the Equal Protection Clause
of the Fourteenth Amendment, which provides that "[n]o State
shall . . . deny to any person within its jurisdiction the equal
protection of the laws").

The U.S. government is not a party in the case, and has not
participated in the case. U.S. government participation in the
Supreme Court -- through filing an amicus curiae brief, and, if
we choose to do so, participating in the oral argument as an
amicus curiae -- is entirely discretionary. An amicus brief
supporting the State and defending the permissibility of the
amendment would have to be filed by April 7. An amicus brief
opposing the State and agreeing with the Colorado Supreme Court
about the unconstitutionality of the state amendment would have
to be filed by May 8. The case will be argued in the fall and
probably decided in the spring of 1996.

II. THE COLORADO CASE

In November 1992, Colorado voters adopted a state
constitutional amendment on a 53.4% - 46.6% vote. The amendment
provides that neither the State nor local government may adopt a
statute or policy "whereby homosexual, lesbian, or bisexual
orientation, conduct, practices or relationships shall constitute
or otherwise be the basis of or entitle any person or class of
persons to have or claim any minority status, quota preferences,
protected status or claim of discrimination." Denver, Aspen,
and Boulder previously had adopted ordinances prohibiting
discrimination on the basis of sexual orientation.



A group of individuals and local governments (including
Denver, Aspen, and Boulder) challenged the state constitutional
amendment as a violation of the U.S. Constitution. The trial
court and the Colorado Supreme Court agreed that the state
amendment is unconstitutional because (1) it denies an
identifiable group (gay and lesbian men and women) "the
fundamental right to participate equally in the political
process" and (2) it is not narrowly tailored to serve a
compelling government interest. Because the Colorado Supreme
Court found that a "fundamental" right had been infringed, the
Court applied rigorous "strict scrutiny," rather than deferential
"rational basis" review. (In light of its "fundamental right"
analysis, the Colorado Court did not decide what level of
judicial scrutiny legislation affecting gays and lesbians
ordinarily should receive).

Colorado argues that the Colorado courts impermissibly
invented an extravagant new "fundamental" constitutional right
and that Colorado permissibly may take this contentious issue out
of the state and local sphere. Plaintiffs maintain that the '
Colorado Court’s analysis is well-grounded and correct.

III. OTHER BALLOT INITIATIVES

Similar ballot initiatives have been on the ballot in
numerous States. In February 1994, President Clinton sent a
letter to the Gay and Lesbian Victory Fund expressing opposition
to such ballot initiatives. (A copy of the President’s letter is
attached). 1In November 1994, at least some of the initiatives
were defeated.

On the litigation front, a Cincinnati initiative has been
struck down by a federal court in Ohio on grounds similar to the
Colorado Supreme Court’s; the case is currently pending in the
U.S. Court of Appeals for the Sixth Circuit.
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THE WHITE HOUSE
WASHINGTON

April 6, 1995

TO: JUDGE MIKVA
FROM: DOUGLAS LETTER
Here are items, which Cliff Sloan

left for me, that are relevant to
our meeting yesterday.
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. TO: Joel Klein
FROM: Chai Feldblum CQ’
DATE: - 3/1/95
RE: ENDA:

The LCCR Sieering Commmee has been meetmg recentl) to preparc for the
remtroducnon of the Employment Non-Discrimination Act of 1995 (ENDA). 1 would like to
have the group consider the possibility of dropping all the findings from'the. Senate versmn

of ENDA. (The House version never had findings to begm with.)

The sole reason 1 would suggest this change to the coalition is if doing so would cnsure

-that the Administration could endorse the bill. The main concern you raised last time we

talked was that the Administration could not, in good conscience, endorse a bill that included
findings which 1mply hc1ghtcncd scrutm; whﬂe it was pu:sumg a \lgorous defense of the
military-ban, :

. As you know, I don’t think that’s true as a legal matter, given that the findings are
mostly hortatory, not legally binding. In addition, I think it is short-sighted- to allow your -
understandable defense of the military ban to dictate an insistence on rational basis review for
gay people. As I have said (often!), I believe DOJ could accept quasi-suspect status as the
appropriatc constitutional standard for gay people and still defend the military ban, (Just like
Rosteker v. Goldberg.) If you guys did that, it would take care of your Colorado problcm
(because vou then could easily’ submit an amicus brief in the Supreme Court in good -
conscience), you would be more honest as constitutional lawyers (since .an unbiased legal-

- analysis should indicate that heightened scrutiny is . .appropriate), and you "could still say
honestly. that vou are defending the military ban.

But if you continue to msxst on ratlonal basis review, the Adrmmstrauon should still
be able to endorse ENDA upon reintroduction. And, if it takes dropping the findings that
unply he1ghtened scrutiny to get that endorsemmt ﬁ'om you, I would hke to try to do that.

" What we need, though, is 1o find out whether droppmg the ﬁndmgs will, in fact gam
the Administration’s endorsement. Obviously, the LCCR group will not agree to drop the
findings unless they have some guarantee they w1ll get something back in return from the

' Administration.

600 Nm Jersey Awnw NW Wasllmgm DC mm 2022
lf’t 662-9000  FAX 202-662-9484
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The next LCCR meeting, on which I expect. we will vote on the final draft, is
scheduled for Friday, March 10th at 10,00 e.m. So I think we would need to know by then
whether the Administration would be willing to endorsc the bill if the findings were dropped.
Is is possxble to get a dec1s:on by then”

. Also, we’ve made a bunch of other changes that you folks should hke Att_aéhed is a
short description of, those changes and the actual bill, as revised. :

Thanks for. your attention to this, Joel.

" ce. Ralph Neas, LCCR - | o -
Daniel Zingale, HRCF S ' o
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oo QHANGE§ TO ENDA OF 1995
l Religious Exemption: - Section 7(b) has been changcd 0 statc that ENDA applles only to
cmployees of religious organizations who perform solely for-profit activities. This change was
made to accommodate the concerns of several rehglous organizations because the previous -

language lmphed that an employee who worked in both for-profit and not—for-praﬁt activitics
would be covered by ENDA

2. Coverage of Congress “The procedures and remedles available to congressional employces
- under section. 9(b) now reflect those avmlable under the Congressxona] Accountability Act of
1995,

3. Punitive Damages Agamst the Government: In accord W1th the le RJghts Act of 1991
the United States no longer is liable for punitive damages under section 10(b). ‘

4, Dcﬁn.tlon of Sexual Oricntation: The dcﬁmuon of “sexual orientation" in section 19(12)
i% now simply “lesbian, gay, bisexual or hetcrosexual.”" The prohxbmon on discrimination

- based. on either real or percewed sexual orientation has been preserved in section 3. The new
definition tracks the approach of most state laws prohibiting discrimination on the basis of
nexual orientation and removes the descriptive phrase "as manifested by identity, dets, -
statements, or associations.” This phrase had given rise to bogus argumecnts that cmployers -
would be required to freat sexual misconduct by gay employees differently than sexual
misconduct by heterosexual employecs. The removal of the phrase does not change. the’
coverage of the bill. - | o

\

600 New Jersey Avenue NW  Washingion DC 20002022
02:082.9000 FAX 201.862.9404 -
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To pml-bh enphmmi dimuunn on the basis of amnl onluhum.

Z

IN THRB SENATE OF THE UNI'I‘ED STATES

: Jm\‘E 3 (legisinbive day, JUNE 71, 1994 .

" Mr. KENKEDT (for hizisdf, Alr. CuareE, Mr. ARARA, Me. Jamm, lr
Biraaar, Mr, Pacswoop, Mrs. BoxeR, Mr. Branrey, Me Dopn, Nr,
¥arcowp, Mra- F‘smmm M. Gueny, Mr. ILaRxax, Nr. Inooye, Mr.
KEnnv, 1lir. LavTENBEARG, Al Leaty, Nr. Lenx, My hnm}:nm

Mr. Ne1zexniun, s dbkursa, Me Mosemr-mmm Nr. Mor- ‘

KmAR, Nrs. Mumrav, Mr. PELL, Mr. RizaLe, Mr. ‘Rom, Mr. Bar-
© BAKES, Mr. SnioX, and Mr. WELLSTONE} introduced the following hill;

which wes read trice end referved to the Golmunnnnlnbuund
H!lllan]iwuna

A BILL

'I'o pmhint emplovment discrimination on the basis of lmnl
orientetion.
1 Be it enacted by the Senate nnd lloxse. qucpm:u
2 isw.s of the Umted Siales of Amerm n Cangm mmud,
3 BECTION 1 monr'rm.:. _
4  This Act may be cited as the "Employment Non- '
5 Discrimination Act of 1994”.

6 BEC. 1. rmDRNGE-ANS PURPOSES.
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-ment;

) an mdmdnal semal grientation bears no

) _-rdahc ship to the-individual's ability to_eontrib
_l'nllyu) he economie andunehﬁaofsocxety;

| iNorically, American society has tended to

_isclale, stigmgtizs, andpel_-nmt'ewmn,_' shians,

and bisexualks;

(3)m§f he main areas in whis goy men, -
. leshians, and bisedyals face diserimingtion is eplay-

(4 emplovmert ] cerunma b on: the bams of

iemnl onentahm violdkes § ..-.. mtal’ American . |

vealues ufequait.) and fairkeyt
(S) the cmtlnumg exience of employmant dis-
cnnnmhon on the busis of dcual nrmmahon demes

~_m men, leshians, aptl bisexugk equal opportunity
in the workplace and affects intdstate commerce;

(6) individyfls who have edperienced. employ-

, ment discrimiyhtion on. the basis X sexual orienta-

tien often lafk recourse argde,f Federalliw; and
(7) gay men, lesbians, and bixmals have
"historigally besn excluded from full participation in

- the pditical process, compnse a dxscxelr d insular -

mipority, and have hmtoneal_ly been subjyctsd to

- parposeful unequal treatment based on charcteris-

W 0N R WM A W N

E v N0 = 38

RE
-16.

17

RRUNEB G S

::;?un—or their abinty /nmmrp’ne ih or
te to society. . '

'(‘b#‘?tm&—z: is the purpose of ﬂnsAet—

gl) to provide a comprehensive Federnl prohibi-
tion of employmeat diserimination on the basis of
sexusl orientation; h '

(2) to. provide 'mmnin_gfn; and effective rem- |

edies” for employment diserimination on the basis of
sexus} orientation; and |

'(3) to invoke cangmsimi pawers, inchiding

the powen to enfarce the 14th amendment to the
C‘onsmnt(on and to regulate commerce, in ardsr to
'" an!uhnt omp!oymont dlscmmnahon on the basis of

sexual oricntation.: .

BEC. 3. DIBCRIMINATION PROI‘IIBITKD-

A covered entity, in eonnection with employment or

employment oppm‘tnnlhes shall not— -

(1} snbject an individual to different stauhrds

. : tre tm read -Dr
or treatment on. the besis of sexual orlenbah

(2) discnmnnta agamat an ’

s mcjgﬁn mtlmdual bmed m
.ﬂumaone n Dl personswth#honmcbm
dividual is believed to ansoemte or to have assod

- ated; or
[3) otherwxse dnsmmmte against an uuivuiual

on Lhe basis of sexual onentm.lmJ eal ov ?g,rca‘wu

f!
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"1 &EC.4 EENEFITS. é R :

2 This Act 'doeh not ﬁpply to the provision of employes
benefis to an indiﬁdinlfm-ﬂnebaneﬁtofhfsorhu
partner. ' ' N
BEC. 5. NO DISPARATE IMPACT.

impact, a5 the term “disparate 1mpa=t" is used in seetion

3

4

S

6 The fast that an employment practice has a disparate
5

8 T03(k) of the Civil Rights Act of 1964 (42 U.S.C. 2000e—
9

2(k)), on the besis of sexual arientation does not establish

10 & prima facie violation of this Act, _

I1 EC.& QUOTAS AND PREFERENTIAL TREATMENT PROHIS.
13 (a) QUOTAB.—A covered entity shall not ndopt ar m-
14 plement & quota mn the basu of sexual orientation.

- I ) Pnnmzm'm, TEEATMENT A covered enmav
- 16 shall not give preferenhal trantmant te an individual on

17 the basis of u-.xnal onenumm
m 'l. mJGlOUB mﬂ(lﬂ.

“(a) Ir GBNERAL.—Bxcept as prw:ded 1n subsection -

(b), this Aet aball jiot apply to raligions org-anxmtnons
(b) Fon-Pnom Acnwms.—'l‘hm Act slmll apply

b@h«heqa-

+He rucvﬁmshP
Teligious Organaation auwd an—
m;l-_gu- c’% that orqanizatie- Whoge.. +

Job_poltzuing, solety o the forprafir actidties

|
2
3
4
5
6
7
8
9

10
n
12

13

. S
ssé.auowmmudsm@a_nn&sorﬁm .
" (&) ARNED FoRces.—
(1) For purposes of this Act, the term “empl .
.m'ent .or mplcvmé.nt opportunities” doa not apply -
to the relnmmhlp between the United Stafu ‘and
- members of the Armed Folms

(2) As used in paragraph (1) the term * Armed L

Fun:es meeans the Army, Navy, Air Fm'ce, lhnm )
Corps, and Coast Guard.
(b) Ve'rzms' PREPERENCES.—This Act duu not
repesl or mod|fy any Federal, State, territorial, or local
law ereating special rights or preferences forvetemm.
8EC. 9. ENFORCEMENT. _ ' .
- (a) BENPORCEMENT Pownns.—_-_with respect. to 'the
administration and enforcement of this At i
(1) the Cammission and the Librarian of Con-
gress ghall bave the same powers, respectively, as
the Commission and the Librarian of Congress have
1o admmmur end enforce title VII of the Givil
Rights Aet of 1964 (42 U.S.C. 2000e et seq);
(2} the Attornq- General of the Umted States
“shall have the same powers as the Al:urney General
has to admnmster and enforce such title; and
(3) the distriet ¢ourts of the United States shall
"have the seme jrisdiction and powers ms such

8 2338 15
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1 .‘ courts have to enforce such title and section 308 of
2 the Civil Rights Aet of 1991 (2 US.C. 1209).
3 () PROCEDURES AND REMEDIES—The procedures
4 aud remedies applicable 10 & elaim fnr a violation of thu

5 Actare as follows: -

6 _ ) (1) For s vmlannn allegui by an mdmdu.ul

7. other thananmdmchnl apeexﬁedmparagmph 2)

8 °  or (3), the procedures and remedieg appheahle to a
9  chim bru.lght. by an individual for a violation of tltle
10_ VII of the Givil Rights Act of 1984 ((2 USC
i - 2IJODe et seq.) shall apply. , .
2 (2 Fora violation alleged b: an empbyee of
13 the Houze.of Repre;
14 ity of the Congress, the procodurc and remedies ap-

s " plicable to a claim by such e ployee for a violati
'1.6 o sechon 201(49(:) :1’1 Goi;'g;}%
o

19 - —the Scnate, -the procedums and mmed:es nppllcnble"
20 to a eaim by such employce for a violation ef section

21 _ 302 of the Civil Rights Aet of 1991 (2 USC 120") .

22 shall apply,

23 nc.m.mmmmmm' _
24 (a) StaTE lmumrrr-—A State shal not be immune
25 under the 1ith amendmant to _the Constitution of I.he

-t 238818

ati A.._ au mstmmeptal— .

T T-5-0-66shal Acm»:hbc% fict of 9%,

| 18 (3) For a vnolatlon allcged by an emplovee of

7

_United States from an action in a Federal court of com.

petent jurisdiction for a violatidn of this Act. In en action
sgainst & State for & violation of this Act, remedies (in-

cluding remedies st law and ia equity) are availahle for

able i an action ageinet any puhhc ar private enmy other

then 8 State. .
(b) LaaBiLITY OF THE Uumm S-um:s —The Umb

ed States ghall be hable fnr al remedies under uns Act
Un LA

1

2

k|

4
'S the violation m the same extent as such remedns are avail-
6

7

8

9

12 eompmsate far delay in paymcnt.
13 EEC. 11. ATTORNEYF FERS. .

14 In any action or adminstrative proceeding com-

15 menced pursnant to this Aet, the coitrt o the Commisgion, |

16 -in its diieretion, may allow the pnvniling’ party, other
l? than _the Umtcd States, a reasonable attorneys’ ‘fee, in-
18 duding- expert fecs nnd other litigation expenses, ‘and

19 eosts. Tlu. United Btates shall be- huble for the fmegomg

20 the same as & private person.
21 SEC. 12 RETALIATION AND COERCION PROMIRITED.
22 (8) RETALIATION.—A covered eutity shaB not dis-

23 c}iminate- against an individaa} because such individunl

29 opposed any oct or practice prohxbuui b) this Ast or be-

25 eause sueh individual made a charge, assisted, teatified,

L exce ot
10/ the same extent as apnvatepmon and shall belni)le'_
11 to the same uxtent &8 a nonpublic party for mterest to'

&
1
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1 a'plrhumudmnnymnnermannmaugatwn,pmceed-
2 m:,orhem'mgnnderthsAct

.3 (b) (hxnaon.—.A pmon shall not coerce, intimi-

4 date,thmm,-orinlerm with any individual in the exer-
'S gise ar enjoyment of or on actount of his or her having |

6 excreised, etmyed,usmed oremonragedﬁtemmaea-
7 umyment_of.anyngl-ntpmiecad by this Act. |
$ SBC. 13 POBTING NOTICES. '

9 A eovered entity shall post netiees for employeee ap- )
. 10 plicants for employment, and members describing the ap-
1 plicable provisions of this Aet, ini the manner prescrived

12 by, and suluaet to the pemlv provided under, section 711

_ 13 -of the Cvi) Rights Act of 1864 (42 U.S.C 200%10)
- 14 HEC 1 BEGULATIONS.

15 _ The Commission shall have the authontJ to issne reg
16 ulations to earry out this Act.

17 mumxnmmmﬁuwﬁ.

18 Thxs Act shall not mvahdate or Iumt Lhz nghr.s rem-

9 edies, or proeedures available to an mdmdual elmmmg :
0 d‘nmmumtnn prohibited wnder any other Federal lawor
21 amyiaw of & State or politieal mbdmaon of a Statc

12 uc.mszvsmm.rn
B I any provision of this Aet, ortln applunt.nnnfsneh
24 msmntoanypersm urcxmumd:anee,uheldtobem-

25 vnﬁd, the remainder of this Act and the appl:catlon of such

g

.l'pm'visio_n_tb nth& persons or urcumamlcu chall zot be
2 gffeeted thereby. :

3 sEC. 17. EFFECTIVE DATE.

4 Thsutd:dlhbeﬁmendaysafmﬂwda&of
5 the enactment of this Act, and shall not apply to conduet
6 ocenrring before such effeetive date.
7 SEC. 18. DEFINITIONS.

8 - AsusedmthlsAci— o
[* | (1). the tem “commeree” has the maanmg
10 given such term in section 761(g) of the-Crvil nghtn :

11 Act of 1964 .(42 U.S.C. 20003(5));

12 " (2) the term *‘Commission” mesns the Eqnﬂ
13~ Employment Oppartunity Cammission mhhahed by
14 seetion 705 of the Civil Rights Act of 1964 (43

15 U.8.C. 2000e);

16 (3) the term “covered 'gntity” mesns an em-
17 . 'ployer_,_ employment agency, labor o:ggnintbn, joint

18. labor-mansgement. committee, an entity to which

19 section 717(s) of the Chil Rights Aet of 1964 (42

20 U.S.C. 2000a(a}) applies, an employing suthority of - -

21 the House of chresentat.wes an employing ofﬁee ot'
25 . the Senate, or an instrurentality of the Corgress
23 (4) the term “employee of the Senate” has the
24 meaning given such term in section 301{c) of the
s Civil Rights Act of 1991 (2 U.S.C. 1201(¢e));
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o (S)theterm am;:io;er’huuaememmggwen.

sugh term i in sectnon 701(b} of the Civil Rights Act
of 1964 (42 U.8.C. 2000e(b));

"~ {6) the term eupbyment ageney’ hag ths
memmg given such term in szetion 701(ct of the
CNII Rights Act of 1064 (2 08. C Zﬁnﬁe(e])

{7 the term “‘employment or employruent op-

portunities” includes job application proeednrer, hir-

ing, advencement, dlsaharge, compensation, job

trlumng, or any other term, condmon, or p_nwlege of
enployment; S
(8] the term ¢ mstmmentaht:es :t' the -Con-
greas" huﬂxemeanmgglvensnehwrm mireehon
117(b)(4) of the Civil Rights Act oI 1891 @ U S C
BOKb)(4)); B
) (9) the tenn “laBor own" has the

' neanmg gven sueh term in mection 701(d) of the

Civil nghh Act of 1964 {4.».' US.C. 2000:(a));
(10) the tarm “peraon" has the meaning givex

sneh term in seetion 701{a} of the Civil Rxghts Act .
"-of 1864 (42 U.SC. 20008{&))'

sl ) t.le term “religious onguxiizltion_” means—
{(A) a religius cm'pomtim,_ds:peiatim, or
~ society;.or )

soocumu#wN'."‘

- Tt gt e e
IS S S~

~{B) 2 eollege, schoal, university, ‘or other

edneuhuxu] mstututxon, not otherwise a religious - o '

.' orgunmtmn if— . ,

- {i) it ll_lll whale or nb!tantml part.
eostrolled, managed, owned, ar supported
hy a rehglom enrpomhon, moaahon, or
sociefy; or . . B,

(i) lh_mniﬁilnin is directed ‘toward
the propagation of a partieular rel_igiﬁn; o

(12). the term “sexual orientation” means lés-

bian, gay, bisexual, or hetemeanmW :

{13) the term ”Staté" has the meining gtven
" such term- m seefion 701(i) of the Civil Rights Act

of 1964. (42 U 8.C. 2000e(1))
-0

TOTAL P.010°
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Mr.-chairman and ﬁemhers of the Committee; I amjpleased to
provide thls testlmony today on the problems addressed by S.
2238, the Employment Non-Dlscrlmlnatzon Act of 1994.

- On behalf of the Pfesident; I want to commend you, Mr.
Chairmah,'your colleagues,in'fhe House, Mr. frank andIMr.]Studds,
‘and your more than 130 cosponsors in both cﬁamoers, for‘.l
iﬁtroducing thisnbiliﬂ' It i=s a serlous and thoughtful approach '

l’to address the problem of d;scrlmlnatlon against gay men and
1esb1ans Because the Presxdent strongly supports the principle
of non- dlscrlmlnatlon based on sexual orlentatlon, he w111 51gn
into law leglslatlon passed by Congress that prohlblts
.dlscrlmlnatlon 1n employment based on sexual orlentatlon

The‘Presidept andlhis Administrationlhave consisteptly

sﬁpported phe principle of-non-discrimination“in empioymentu A1l

. Americans should be able to find jobs, Keep jobs and earn |
lpromotlons based on ‘their qua11f1catlons and the quallty of thelr.
work, not on.;rrelevant characterlstlcs. This has been a -core

value in this country for many years.

As you Xnow, thlrty years ago, Congress enacted the C1V11
‘Rights Act of 1964,'1nc1ud1ng Title VII whlch prohibits

discrimination in employment_hased on raCe,.color, religion, sex
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and national oriéin. 'In 1967, the Age Discrimination in

' Employment Act was enacted to protect ¢lder Americans. Most

‘recently, in 1990, Congress enacted the Americans With

Disébilities'Act to extend full civil rights protections to

persons'with disabilities. All of these are legislative markers

on the road -to full ‘and.productive pérticipation_in our free

society.

These laws reflect Congress' deepening understanding of the

notion that characteristics such as race, religion, sex, age and

‘disability have no relevance to the ability of an individual to

"perform required functions of 'a job. Quite often, unfortunately,

prejudlce and stereotypes held by some employers still llmlt a

gay or lesblan person s ablllty to obtaln and keep a ]Ob ‘But as

" the Presxdent sald in Riga, Latv1a, recently, "Freedom without

tolerance 15 freedom unfulfllled " In that spirit, this

' Admlnlstratlon believes the principle of non-dlscrlmlnatlon in

employment should be extended to include sexual- orientation. The
Admlnlstratlon wants to work w1th Congress to enact. such a bill
to make this prlnciple a reallty.

Our Nation prldes itself on embrac1ng the pr1nc1ple that

,.persons should be judged based on merlt and ablllty, not on

class,‘culture or other extraneous factors. Our civil rlghts'
laws reflect this_principle. By allowing‘gmployment‘

discrimination on the basis of sexual orientation, our society
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-cheats itself out of tho contributions of very able and talnnted
_1nd1v1duals throughout the Natlon. As the international market
place becomes 1ncreas;ng1y competltlve, America does not. have the

1

" luxury of wasting’ talent - ‘.I' N

The Admlnlstratlon supports using the framework of T;tle Vi1
to prov1de protectlons against dlscrlmlnatlon based on sexual
orlentatlon; These well known standards - coverlng the same
'employers, us;ng the same standards, and prov1d1ng the same '
oenforcenent mechanlsms - provlde employers and employees w1th
solld guidance on the law. -S. 2238 takes this sound approach,_
building on 30 years of Title VII jerisprudence. '

s. 2238 makes'a.number of exceptions to the basic Title VII
.provieione. 'The first-is for instances of disparate impact'
'Dlsparate 1mpact was flrSt recognlzed as a basis for establlshlng
a Vlolatlon of Tltle VII-by the U. s Supreme cOurt in Griggs v.
Duke. 'Power, 401 U.S. 424 (1971). In Grlggs, the Court recognized
that a fa01ally neutral practice that appears fair in form but

‘-dlscrlmlnatory in operatlon, and if‘not justlfled by bus;ness
:necessity, is prohibited by Tltle VII. The C1v11 Rights Act of
1991 amended Tltle VII to codlfy the dlsparate 1mpact standard.
's. 2238, however, exp11c1t1y excludes dlsparate 1mpact as a

' method of proof in. cases of dlSCrlmlnatlon on the basis of sexual

orlentation;
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The President has elways supported and . strongly respects,
freedom of rellgion. The administratlon supports carefully
crafted prov1s;ons to .insure that c1v1l rlghts laws do not unduly

-interfere w1th that freedom.‘ Tltle ViI excludes rel;gzous
'organlzatlons from the prohlbltlon from d;scrlmlnatlon based upon
rellglon. ‘The Employment Non-Dlscrlmlnatlon Act respects freedom
of rellglon by prov;dlng a broad exemptlon for rellglous
-organlzatlons, an exemptlon broader than in other employment

discrimination laws.

The thirdidlstlnctiom from Title VII pertalns to-bemefits.'
Under Title VII,'discriminationlin_the provlsiom of employee
benefits is prohibitéd 'The‘Employment Non4Discrimination Act,
by cohtrast would not apply to the prov151on of employee |

.beneflts~to an 1nd1v1dual for the beneflt of hls or her partner.

t

. The-fourth eXceptioh'is for-members of the armed forceeu_-
. Title VII does not apply to menmbers cof the armed forces. é. 2238
would not apply -and would have absolutely ne impact on unlformed
military’employment practices. ThejAdmlnlstratlon agrees with'

“this approache

The Pre51dent has conslstently opposed ‘the use of quotas in
employment dlscr;mlnatlon 1aw and his posltxon is no different

‘here. In addltlon to the exceptions outlined above, 5. 2238

1
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.explicitly prohibits the use of quotae}' The Administiation
agrees that any bill addre551ng thls 155uo should rule out the

L uge of quotas..' o

The hotion of'probiding antidiscrimination protection is net
so novel as to be untested in the.puolic and.orivate’sectors; '
Longstandlng Federal employment pollcy proh;bits d;scrlmxnatzon
based on non- job—related conduct 1nclud1ng dlscrlmlnatlon based
on sexual orlentatlon.\ We know of nothing-in that'expe:ienoe to
suggest a loss or reduction_in produotiVe capacity. or wofkplace
.goodwil;.' Eight'states and over 80 local governments provide
some form=of'protection Indeed, 308 of your colleagues in the
‘House and Senate have pledged not to dlscrlmlnate in employment

based ‘on sexual'orlentatlon.

- 'In the private sector, numerous companies such as General
- Motors, Miiler‘Brewing Company,  Citicorp, iBM, and ATA&T have

policies of non-discrimination based on sexual orientation. A
number of these employers also provide.the same degree of
employee benefits tOfafoerson'e'partner, without regard to sexual

orientatien,

Until'this'year, Congress had not heard‘teetimony on the
issﬁe of employment disCrimination based“on'sexual otientafion"in
nearly 15 years. I trust that over the course of these hearlngs .

. you w111 hear from many wltnesses who w111 document the problems

an
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faced by lesbians and gay men in employment and that their
.test;mony will build a useful ‘and solid- record on the problem of
employment dlscrlmlnatzon based on sexual orlentat1on. Hearlng
_that testlmony should lead you to the same conclus;on we have
'reached that Congress should pass a b111 to embody the pr1nc1p1e.

against dlscrzminatlon in employment based on sexual orientation.

Mr. Cheirmanﬁ'thank'you:for,the opportunity to testify'
;today We expect'to have‘eome-technical comments on the.oili,
whlch we would like to supply for the hear;ng record Beyond

" that, we look forward to worklng with you and the Commlttee to

ellmlnate employment discrimination based upon sexual -

orientation.

}
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' l WASHINGTON i

June 22, 1994

Attached is a decision memo from Counsel’s
office on a bill that Senator Xennedy plans

to introduce tomorrow prohibiting employment ]

Qdiscfimination'on the basis' of sexual o
‘orientation. Senator Kennedy is hoping for.

an Administration endorsement.

Counsel’s office lists four options, _
fecommending option 2 -- that You express
Support for the principle of combatting
employment discrimination on the basis of -
sexual orientation, but refrain from:
expliqitly;endorsing the Kennedy bill 80 as
to preserve some flexibility. Counsel’s ‘
office informs us that George and Gergen also
support. this approach. (The other options

are (1) endorse the bill; (3) state that we L o
will review it, while expressing no further S R SRR

position; and (4) oppose the bill.)

'In view of the shortness of time, I am -
- forwarding the memo to you immediately. At :

the same time, I am circulating it to the
Vice President,and relgvant staff. -

Option 1;3‘1 thién 2 (Counsel’s chqice)\v-'
Option 3 Option 4 Discuss (,
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| THE TRETIDINT LAS SEEN
THE WHITE HOUSE . ' -~ = =% 1Yy
. WASHINGTON .
, . June 22, 1994

| | 94 JMN22 P71 10
MEMORANDUM FOR THE PR%SIDENT ’ ' _—

FROM: - LLOYD N. cuTLER LAC- !
- SPECIAL COUNSEL TO THE PRESIDENT

y S
DEPUTY COUNSEL TO THE PRESIDENT

cLIFFORD M. spoan CVS
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: Gay rights-anti-discrimination bill

Senator Kennedy plans to introduce legislation tomorrow that
would prohibit employment discrimination on the basis of sexual

~ orientation ("the Employment Non-Discrimination Act"). Accordingf-

to the Leadership Conference on Civil Rights, the bill will be
endorsed by a bipartisan group of  legislators (Feinstein, Murray,

Chafee, and Jeffords in the Senate; Frank, Studds, Edwards,

- Schroeder, Morella, Shays, and Huffington in the House) and by a
range of civil rights leaders' and groups (including Coretta Scott -

King, Justin Dart, the Leadership Conference On Civil Rights, and
many other representatives of minority, women, disability, and '

. labor groups). Senator Kennedy has requested that the.

Administration endorse the bill and that Assistant Attorney
General Deval Patrick be present to express support for it.

In many respects, the bill is narrdwly crafted. The Act

. prohibits employment discrimination on the basis of sexual = = .

orientation. (A copy of the bill is attached.) It precludes the
use of quotas or discrimination claims based solely on statistics
(so-called "disparate impact" claims). It does not apply to
religious organizations, but it does apply to their "for-profit
activities subject to taxation." The bill also does not apply to

the armed forces,'

' At the same time, certain provisions of the bill may raise

'significant issues. The congressional findings seem to include a
.- finding that would lead to "strict scrutiny” for sexual
orientation claims in court. (The finding refers to exclusion of

gay men,; lesbians, and bisexuals from "full participation in the

"political process" and to their status as a "discrete and insular

minority," p. 2, lines 17-20 -- traditional formulations for
strict scrutiny). ' In the gays-in-the-military litigation, DoJ .
and DOD have been arguing against strict scrutiny in the military
context. - . ' _ L
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_.In addition, the bill defines "sexual orientation" as
"lesblan, gay, bisexual, or heterosexual orientation, real or.

w_percelved .as manlfested by identity, acts, statements, or
associations" (p.. 11, lines 13-16) and prohibits employment -

discrimination on the basis of sexual 'orientation (p. 3, llnes o
21-22), Opponents may claim that the bill thus protects even on-
the-job sexual acts and on-the-job sexual statements of any kind,

. regardless of propriety. It is, however, possible that
" clarifying language could promptly resolve this problem and make
‘clear that the point of the legislation is merely that gay men,

lesbians, and bisexuals should not be treated dlfferently from
s1m11ar1y 51tuated heterosexuals. :

OPTIONS

\

_Fouf-options are possible:
(1) ' Ehdorse,the legislation.

(2) State that we support the principle of
S combatting sexual orientation employment
" discrimination and that we will review the
leglslatlon with care. -

(3) ’ State that .we will review the'legislatibn and
o express no further position at this time.

(4) . Oppose the legislation,
We recommend in favor of optldn 2. The pr1nc1p1e of non-

discrimination in employment is clearly laudable and approprlate,
and is consistent with your public statements during the campaign

" and subsequently At the same time, we may wish to preserve some

flexibility to offer suggestlons on the blll and to respond to
criticisms of it.: :



- US. Department'of Justice
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‘Deputy Associate Antorney General o o Washington. D.C. 20530

- June 15, 1994

TO: - Jamie Gorelick : |

Deputy ‘Attorney General - -

Deval L. Patrick ~ :
Assistant Attorney General
- Civil Rights Division '

FROM: . '.Nancy McFadden o M
- . Deéputy Assocxate Attorney Genera]
Stuart Ishlmaru N\

Counsel to the Assistant Attorney General
. Civil Rights Division

/

'Helaine Greenfeld |
- Special Assistant
Civil Rights Division,

- SUBJECT: Gay and Lesblan Equal Employment Opportumty Bill

BACKGROUND

: As you know, Senator Edward Kennedy and Representatwes Barney Frank and Gerry
Studds plan to introduce bills in the Senate and House of Representatives, respectively, to
prohibit employment discrimination based on sexual orientation.: Current plans call for the
bill's introduction and accompanying press conference on Tuesday, June 21, 1994. -

On the Senate side, the Labor and Human Resources Committee (chaired by Senator
Kennedy) plans to hold hearings in the near future, perhaps within weeks of the. bill’s .
introduction. They have mdlcated that they will be askmg Assistant Attorney General

Patrick to testify.

In the House, the Education and Labor Subcommittee on Select Education and Civﬂ .

" Rights (chaired by Rep. Major Owens) plans to conduct an oversight hearing June 20 on
. sexual orientation employment dlscrlmmatlon in New York City. While thlS hearmg is not



——,

specifically on the bill, it is likely the bill will be raised. Rep. Owen‘s_ likely will hold further. -
hearings on the bill once it is introduced. Rep. Edwards, who is quite supportive of the bill, -

- may hold hearmgs later in the summeér as well. The Civil and Constitutional Rights

Subcommittee of the House JudtCtary Committee, chaired by Rep. Edwards and 1ncludmg

‘Rep. Frank, plans a hearing July 6, in Mississippi, on the situation in Ovett. It is possible
- that the bill would be raised at that time. -

Vo

SUMMARY OF TI—IE BI—LL:

\

- The bill's sponsors plan to introduce similar, though not 1dent1ca1 versions in the
House and Senate. The core of both bills will be the same: prohibiting employment
discrimination based on sexual orientation. - -

- The bill explicitly exempts employee benefits, non-profit religious activities, veterans -

‘preferences, or the armed forces. It excludes use of the dlsparate impact standard, and

forbids the use of quotas and other "preferential treatment The bill prohibits retaliation

- and coercxon, and requires notices of the law’'s protectlons and remedies to be posted. The.

Senate bill includes a fmdmgs and purposes section.

. The bill follows the form of. the Amencans_w1th Disabilities Act, using Title VII as
the framework.for coverage, enforcement and remedies but not amending it directly to
include sexual orientation. Amending the 1964 Act could open the door to challenges to
other provisions of the Act by those hostile to the protections prov1ded ---a debate the civil

rights community (and.the Administration) clearly would want to avoid.

Nearly 'eve'ry year for the last twenty, Members of Congress sympathetic to the cause
of gay and lesbian civil rights have introduced an omnibus gay and lesbian civil rights bill.
These bills typically would include pI'OhlblthnS against discrimination based on sexual

. orientation in employment public accommodations, fair housing, etc., simply addmg gays and
lesbians as a protected class into existing civil rlghts laws.

The substance of this new bill is purposely different. Instead of introducing an
omnibus bill that would face certain defeat, the drafters (the Members and the civil rights -
coalition) have narrowed their focus to employment discrimination.

[
s/

RECOMMENDATION

We recommend that the Administration support the bill. As a matter of both law
and policy, support for the principle of prohibiting discrimination based on sexual orientation
in employment is the right thing to do. The President and the Attorney General often have -
stated their intolerance for discrimination of any kind. Lawyers in the Civil Rights Division
have reviewed a draft of the legxslatlon and believe it to be legally viable. Of course, the
question of its political viability is another consideration. The Department will need to
analyze the bill provision by provision and may well have recommendations for revisions but
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these would not undermine -the core aim of the bill.

In evaluatmg the pohcy and political 1mphcatlons of support for the blll we beheve'
 the following factors are relevant

L The legrslatlon is supported by a broad marnstream civil nghts coahtlon

2. The gay and lesblan groups, 1ndeed much of the mamstream civil. nghts coalition, have -
‘worked hard to'prepare a bill that would be as conservative as possrble given the political
rea]mes faced by Congress and the President. '

The advocates have agreed to pursue an employment drscnmlnatlon bill rather
" than an omnibus bill -- giving up provisions:that other mrnorlty groups have not had to
sacrifice.

In order to preempt the usual objectrons to gay and lesbran rights, the drafters
have included significant exemptions for military and non-profit rellglous entities and have -

deliberately excluded quotas and preferentral treatment (to avoid the afflrmatlve action
issue).

3. Lack of support of what the affected community views:as a m11d anti-discrimination
measure may well cause a negative backlash among leaders of a variety of civil rights groups,

particularly grven the political dynamics surroundrng the Presrdent s polrcy on gays in the
military. S

4. Support for this legislation obviously would open the Administration to attack by
- conservativeés. For example, neither the House nor the Senate version of the bill contains
exceptrons for discriminating against teachers or others who. work w1th children -- an issue
rlpe for family values and morality demagoguery ' ' '

5. Opponents of the bill cou]d-use this as an opportunity to point to a series of "pro-gay and
lesbian” actions by the Administration: Ovett, Gay Games, Toboso (Cuban gay asylum case),
the Departments’ policies on discrimination against gays and lesbrans, and the President’s
statement regardmg anti gay and lesblan ballot initiatives.

6. We cannot judge adequately the 1mpact of Admrmstratlon support for the ‘bill on the~
Administration's. fu]l legislative agenda '
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Office of Legal Counsel
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Assistant Atorasy Gonoral

April 24, 1995

MEMORANDUM TO DREW S. DAYS

Re: Romer v_ Evang
FROM: Waltar Dellinger

Atiached ic the core of the argument that I earlier suggested we make in Romer. 1
realize that it takes a fundamentally differcnt (and far simpler) view of the case than anyone
has herelofore advanced. Nonetheless, I am now persuaded that it is correct. I have
discussed it at length with Jeff Powell, Dawn Jnhnsen and Teresa Roseborough. Jeff drafted
this version over the weekend, and we have now reviewed it.

I hope that we will give serious consideration to filing such a brief. I lcok forward to
discussing it at your convenience.

¢¢: AG Reno
DAG Gorelick
AAG Schmidt



ROMER V., EVANS
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April 24, 1995

INTRODUCTION

This case presents an important yet quite parrow issuc: is the Equal Protection Clause
of the Fourteenth Amendment violated when 2 state dotermines that no agency of state ar local
government may take any action to protect the rights of an identitiable group against any form
of private or public discrimination dirccted against that group. The resolution of this case does
not roquire the Court 1o consider whether to expand the set of classifications that this Court has
determined to be "suspect” and subject to heightenad scrutiny under the Equal Protection Clause.
Nor does it require the Court to rule on the existence or scope of a generul constitutional right
of "equal participation” in the political process. This case concerns instead the literal meaning
of the Fourteenth Amendment's express command that “[n}o State shal; ... deny to any person
within its jurisdiction the equal protectica of the laws."

Iz defending the constitutionality of Amendment 2, the State of Colorado necessarily
asserts the power of a state to decide, in as sweeping and unlimitad a fashion as possibic, that
neither it nor any of its ugenciea will protect in the future an idendfiable group against harmful
discrimination regardless of the nature, source, form or justification of that discrimination. The
language and history of the Equal Protection Clause as well as this Court’s cases interpreting
the Clause, we submit, demorstrate the untepability of the State's position. Ry disabling entirely
the ordinary political processes and institutions of the Stats from protecting a particular,
specified group against discrimination, Amandment 2 contradicts the Fourtcenth Amendment’s
central prohibition on state dscisions to exclude individuals or groups from the protections of
the law, :

ARGUMENT

L A ctate constitutional provision forbidding amy state or local response to
public or private discrimination against an Identifiable group implicates the
core requirement of the Equal Protection Clause that the state extend the
protection of the laws to all persons within its Jurisdiction.

This Court’s equal protection decisions frequently have referred o the Fourconth
Amendment’s historical roots in the mational effort to protect African Americans against state
involvement in hostile discrimination. [cites] As is well known, the framers of the Amendment
were concerned not ouly with state faws thar affirmatively discriminated on the basis of race,
bt also with state Jaws or policies that permirted private racial discrimination by Jeliberately

failing to extend to African Americans the protection of the laws. See e.g,, Slaughterhouse
Cases. 83 U.S. 36, 70 (1873) (tracing origin of Fourteenth Amendment to concem about public

discrimination against African Americans and tc the perception that "laws for their protection



[that] were insufficient or were not enforced"); [cite 10 Hyman and Wiecek]), The Fourtcenth
Amendment addressed the concerns of its framers by placmg on the states primary responsibility
for guaranteeing t¢ all persons the protection of the laws.*

One theme in the early history of the interpretation of the Fourteenth Amendment is of
special relevance for the present case.’ From the beginning, the courts asserted that the
negative wording of the Equal Protection Clause ("No State shail deny") imposed an affirmative
obligation on the states, and that the Clause would be violated by a dzliberate state refusal to
provide equal protection to "persons and classes of persons.” Missouri v. Lewis, 101 U.S. 22,
30, 31 (1879); Barbier v. Counnolly, 113 U.S. 27, 31 (1884) (Amendment requires that "equal
protection and security shouid be given to all under like circumstances"); Civil Rights Cases,
[cite to discussion of failure of state common law to protect African Americans].

Denying includes inaction as well as action, and denying the squal protection of
the laws includes the omission to protect, as well as the omission to pass laws for
protection. The citizen of the United States is entitled to the enforcement of laws
for the protection of his fundamental rights, as well as the enactment of such
laws,

United Statey v. Hall, 26 Fed.Cas. 79, 81 (C.C.S.D.Ala. 1871) (Woods, J.). Whatever the
outer limits of this principle, it is clear that a deliberate state decision to deny or withdraw the
protection of the laws from a specified person or class of persons is directly contrary to the
Fourtcenth Amcndment’s fundamental purpose of requiring the states to ensure that all persons
receive the protection of the laws, '

Amendment 2 directly infringes this principle. Its language is as sweeping as possible:
under it, no agency or eatity whatever of the State of Colorado or its subdivisions may "enact,
adopt, or enforce any statute, reguiation, ordinance or policy” addressing ®any ... claim of
discrimination" based on homosexual orientation or conduct.’ By adopting Amendment 2, the

! Sesction 5 of the Ameadment, of course, empowered Congress to =nact legislation to enforce the
requirements of the other sactions of the Amendment. 1o doing so, however, section 5 in no way lessened tke
states’ cbligation to obey those requirements.

* Although the Fourteenth Amendment was sdopted iq response o discrimination against African
Americans, from 13 eacliest cages applying the Fourteanth Amendment, this Court has recognized that
guarantees of section 1 of the Fourteenth Ameadmeat, including the Equal Protection Clause, are not limited to
African Americans or to raclal groups. See Barbier, 113 U.S. at 359; Slaughterhonse Cases, 83 U.S. at 72.
The Court’s modern equal protecticn decisions, of courss, régularly npyly ths Equal Protection Ciause to cases
uarelated to race (or reiated jssues such as ethnic origin). Sze [1985 insuratce case; WVa laxation case]. In
doing so. the Court has sougiit to implement the original and historical imderstanding that the Clause "means
that o person or class of persons shall be denied the same protection of the laws which is enjoyed oy otier

- parsons or other classes m the same place and uader like circumstunces. * Missouri v. Lewis, 101 U.S. at 31.

* Amendmernt 2 is of coursa limited by United States Conscittion and by appiicatle foderal stsmites. With

that cavear, however, it is as absolute and as perpetual a prohibition as the State could adopt.

-2-



State has decided, in advance and in the abstract, that it will permit no public consideration to
be given nor any public remedy provided to a claim that persons within its jurisdiction are being
treated unfairly becanse of their perceived homnsexual orientation or conduct. As such, we
believe that it is almost literally unprecedented in American history.

Amendment 2 is not, 2s Colorado portrays it, a simple decision to withdraw a particular
arca of potental governmental action from the power of state or local legisiators: it indeed
forbids the extension of general civil rights protsctions to include discrimination against
homosexual persons. but it goes far beyond a decision to limit the interfersnce of public law with
private choice. Under Amendment 2, "no statute, regulation, ordinance or policy” can be
adoprad or implemented in responsc to differential, barmful treatment accorded someone because
of his or her homosexual orientation or conduct, no matter how arbitrary the discrimination or
egregious the misteatment,*

Amendment 2's implications are sweeping. Not even the most detailed and specific
avideace that public officials, acting without authorization by law and out of private motives,
are using their discredonary authority to harm homosexual persoas or to deny them generally
available privileges can authorize the adoption of a regulation or the issuance of .a policy to
rectify such actions. State and local officials are similarly powecess to adopt any policy in
response to private, discriminatory denials of the common law privileges of the law-abiding
citizen if the denials are based on the citizen's homosexual orientation. Under Amendment 2,
sate courts would be closed to arguments that public officials were imentionally and
systomatically administering the 1aws to the disadvantage of persons because of bomosexual
orientation or conduct, because to accept such an argument would be in effect to "enforce la
judicial] policy wheseby homosexual ... orienmation [or] conduct [would) be the basis of [a] claim
of discriminalion."* Indeed, if upheld, Amendment 2 would prevent the enactment of a starute

* We noie in particuiar that Amendment 2 csmnot ba justified on the basia of other, vaiid state policies snch
as criminal law protibitions on conduet. Undsr the Amendment, viotime of discrimination based on Lomosexual
orientation whose vonduct is and is known ta be entirely lawful cxanot obtain protection agaiust that
discrimination in the form of & statnte, ordinance. regulation, or polioy. Whatever roum Amcadmear 2 may
leave for the ad hoc protection of an individual against, for exaraple. a denial of tac common law privileges of
daily business. is, we bzlieve, insufficient to change the conclusien that the Amcndment withdruws the
protection of the Jaws from an identifiable group te a constitutionally cogaizzble degres.

* Tn this respect, Amendmant 2 contravenes thiz Court’s cacly and rcpeated insistence that the Equal
Protection Clause guarantaas that "sll persons ... should have likc access 10 the courts of the country for the
protection of their persons and property, the preveation and redress of wrongs, and the enforcement of
contracts.” Yick Wo, 118 U.S. 356 at 367, guoting Basbior, 113 U.S. at 31. Accord, Lewis, 101 U. 3. at 30
{no persan may be denied "the aqual right ts resort i the apprOpPIiaLs Colits for redress™).

On its face, Ameadment 2 would not provent a state court from holding that a particular official action
was arbitrary and capricious or otherwiso unlawful under the relevant stule laws governing the action.
However, it seems implausiblo to argus that the Equal Protection Clause's demand that "1 ... ¢lass of persons
skall be denied the same protection of the laws which is cajoyed by ... other classes,® Lewis, 101 U.S. ar 31,
can be mat by the observation that an individual member of a class can perhaps be given a remedy for class-
based discrimination as long as he or she does not dexcribe her injury in class-based erms.

-3-
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or ordinance, or thc announcement of a ruie of common Iaw, forbidding discrimination as
egregious as that mled unconstitutional in this Court's seminal decision of Yick Wo v. Hopking,
118 U.S. 356 (1886), as long as the arbitrary exercise of governmental power was directed
dgainst the victims because of their homosexual status.®

This case does not require the Court to decide what limitations, if any, the Equal
Protection Clauss places on state decisions regarding the organization of state government, the
distribution of governmental power, or the particular processes necessary 1o enact laws dealing
with a given subject. Colorado has announced in advance and as a general matter that 1o form
of harmful discrimination against a specified group may be addressed by any organ of state or
local government. The specified group is stripped of state law protection against of kinds of
discrimination as yet waknown, and wholly without regard to whether such discriminations,
whatever they may bc, would have any legiimating purposes. By this action, the State of
Colorado has flatly contradicted the Equal Protection Clause's essential mandate that the State
exclude no one from the protection of its laws.

* In Xick Wo, the Court held unconstitutional the racially ducrnmnatory application of a city ardinancs
under which many Chinese launderers had hesn denied an exemption granted virtually ali white appiicants, The
Court stated that

[T]he facts shown establish an administration directed so exclusively againct a partionlar wless
of pervons as to warrant and require the conclusion that, whatever may have bean th= intent of
the ordinances as adopted, they are applied by the public authorities charged with their
administration ... with a mind sc unequal and oppressive as to amount to a practicul denial by
the state of that aqual protection of the jaws which is sceurcd to the petitioners, v o all other
persons, by the broad and benign provisions of the fourtzenth amendment.

118 U.S. at 373,



REPORT FROM THE OFFICE OF THE WHITE HOUSE COUNSEL .

In a decision entered on March 30, 1995, District Judge
Eugene H. Nickerson declared one portion of the statute governing
the service of gay men and lesbians in the Armed Forces
unconstitutional, and permanently enjoined the Department of
Defense from taking any action against the six named plaintiffs
under that provision. Able v. United States, No. 94-CV-0974
(E.D.N.Y. March 30, 1995). The Court concluded that the section
of the statute prov1d1ng for the dlscharge of individuals who
state that they are homosexual, (10 U.S.C. § 654(b)(2)),
infringes upon the First Amendment rights of homosexual
servicemembers, and impermissibly differentiates between
homosexuals and heterosexuals in violation of the Equal
Protection component of the Fifth Amendment.

In reaching its decision, the Court found the statutory
presumption that an individual who states that he or she is
homosexual will engage in or is likely to engage in homosexual
acts is invalid. The Court further found unconvincing the
argument that the policy is necessary to preserve unit cohesion
and morale by protecting the personal privacy of the heterosexual
service members, preventing the introduction of sexual tension or
sexuality into an otherwise sexually neutral environment, and
eliminating the potential polarization that could occur w1th
military units. It found that these views are based solely on
the irrational prejudices and biases of other servicemembers,
which cannot justify the significant infringement on First
Amendment freedoms.

The Court also relied solely on its First Amendment
findings, rather than a determination of whether homosexuals
constitute a quasi-suspect class, in holding that any
differential treatment of speech by homosexuals must be "tailored
to serve a substantial governmental interest." The anticipated
negative reactions of others, the Court stated, cannot serve as
the basis for an otherwise discriminatory policy.

The Department of Justice remains convinced that the policy
is constitutionally defensible and that the decision will be
reversed on appeal.
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EXECUTTIVE OFFICE OF THE PRESIDENT

10-Apr-1995 05:21pm

"TO: Abner J. Mikva
TO: James Castello ‘
FROM: Douglas N. Letter
Office of the Counsel
CC: Cheri Sweitzer
SUBJECT : Employment Non-Discrimination Legislative Proposal

Ab and James: At our meeting last week about what to do in the
Romer case in the Supreme Court, you had asked me to look at
Senator Kennedy’s proposed legislation on non-discrimination
against gays in order to compare coverage with the Colorado
provision. I provided you both with copies of the Kennedy bill;
my understanding is that it has not been reintroduced in this
session of Congress.
' I see two primary differences between the coverage of the
Kennedy bill and the Colorado legislation.

First, the Kennedy bill applies only to discrimination in
employment. Thus, presumably, it leaves untouched the ability to
discriminate in other areas on the grounds of sexual orientation,
e.g., housing, food and other services, sale of health insurarce
coverage, college admission, etc. The Colorado provision is more
‘broadly worded and prevents Colorado entities from adopting and
enforcing any rule providing protected status or prohibiting
discrimination because of sexual preference. This provision was
directed at ordinances adopted by Denver, Boulder, and Aspen,
which prohibited discrimination based on sexual orientation in
jobs, housing, and public accommodations. (The Colorado General
Assembly had enacted a statute prohibiting health insurance
companies from determining insurability based on sexual
orientation.) Thus, the Kennedy bill would not give as complete
protection as the three ordinances that would have been overturned
by the Colorado provision found invalid. '

Second, the Kennedy bill appears to cover only employers
covered by the Civil Rights Act of 1964. The latter statute
appears to cover only employers engaged in interestate commerce
with 15 or more employees (42 USC 2000e(b)). Thus, many small
businesses would be left out of the Kennedy bill, while these
employers would appear to be covered by the Colorado article.

Consequently, if the Administration stays out of the Colorado
case, but supports the Kennedy bill -- if reintroduced -- that
bill will provide noticeably less protection for gays than would a
" ruling by the Supreme Court striking down the Colorado provision.



Should I do anything further on this? Would you like me to



probe gently my sources at the staff level to see what
recommendations have been made to the Solicitor General?



U.S. Department of Justice

Office of the Associate Attorney General

Deputy Associate Attorney General Washingion, D.C. 20530

June 15, 1994

TO: Jamie Gorelick
Deputy Attorney General

Deval L. Patrick
Assistant Attorney General
Civil Rights Division

FROM: Nancy McFadden W
Deputy Associate Attorney General

Stuart Ishimaru ¢\
Counsel to the Assistant Attorney General
- Civil Rights Division

Helaine Greenfeld [Y.J-"
Special Assistant
Civil Rights Division
SUBJECT: Gay and Lesbian Equal Employment Opportunity Bill

BACKGROUND

As you know, Senator Edward Kennedy and Representatives Barney Frank and Gerry
Studds plan to introduce bills in the Senate and House of Representatives, respectively, to
prohibit employment discrimination based on sexual orientation. Current plans call for the
bill’s introduction and accompanying press conference on Tuesday, June 21, 1994.

On the Senate side, the Labor and Human Resources Committee (chaired by Senator
Kennedy) plans to hold hearings in the near future, perhaps within weeks of the bill’s
introduction. They have indicated that they will be asking Assistant Attorney General
Patrick to testify.

In the House, the Education and Labor Subcommittee on Select Education and Civil
Rights (chaired by Rep. Major Owens) plans to conduct an oversight hearing June 20 on
sexual orientation employment discrimination in New York City. While this hearing is not



specifically on the bill, it is likely the bill will be raised. Rep. Owens likely will hold further
hearings on the bill once it is introduced. Rep. Edwards, who is quite supportive of the bill,
may hold hearings later in the summer as well. The Civil and Constitutional Rights
Subcommittee of the House Judiciary Committee, chaired by Rep. Edwards and including
Rep. Frank, plans a hearing July 6, in Mississippi, on the situation in Ovett. It is possible
that the bill would be raised at that time.

SUMMARY OF THE BILL:

The bill's sponsors plan to introduce similar, though not identical, versions in the
House and Senate. The core of both bills will be the same: prohibiting employment
discrimination based on sexual orientation.

The bill explicitly exempts employee benetits, non-profit religious activities, veterans
preterences, or the armed forces. It excludes use of the disparate impact standard, and
forbids the use of quotas and other "preferential treatment.” The bill prohibits retaliation
and coercion, and requires notices of the law’s protections and remedies to be posted. The
Senate bill includes a tindings and purposes section.

The bill follows the form of the Americans with Disabilities Act, using Title VII as
the framework for coverage, enforcement and remedies but not amending it directly to
include sexual orientation. Amending the 1964 Act could open the door to challenges to
other provisions of the Act by those hostile to the protections provided -- a debate the civil
rights community (and the Administration) clearly would want to avoid.

Nearly every year for the last twenty, Members of Congress sympathetic to the cause
of gay and lesbian civil rights have introduced an omnibus gay and lesbian civil rights bill.
These bills typically would include prohibitions against discrimination based on sexual
orientation in employment, public accommodations, fair housing, etc., simply adding gays and
lesbians as a protected class into existing civil rights laws.

The substance of this new bill is purposely different. Instead of introducing an

omnibus bill that would face certain defeat, the drafters (the Members and the civil rights
coalition) have narrowed their focus to employment discrimination.

RECOMMENDATION

We recommend that the Administration support the bill. As a matter of both law
and policy, support for the principle of prohibiting discrimination based on sexual orientation
in employment is the right thing to do. The President and the Attorney General often have
stated their intolerance for discrimination of any kind. Lawyers in the Civil Rights Division
have reviewed a draft of the legislation and believe it to be legally viable. Of course, the
question of its political viability is another consideration. The Department will need to
analyze the bill provision by provision and may well have recommendations for revisions but



these would not undermine the core aim of the bill.

In evaluating the policy and political implications of support for the bill, we believe
the following factors are relevant:

1. The legislation is supported by a broad mainstream civil rights coalition.

2. The gay and lesbian groups, indeed much of the mainstream civil rights coalition, have
worked hard to prepare a bill that would be as conservative as possible given the political
realities faced by Congress and the President.

The advocates have agreed to pursue an employment discrimination bill rather
than an omnibus bill -- giving up provisions that other minority groups have not had to
sacrifice.

In order to preempt the usual objections to gay and lesbian rights, the drafters
have included significant exemptions for military and non-profit religious entities and have

deliberately excluded quotas and preferential treatment (to avoid the affirmative action
issue).

3. Lack of support of what the affected community views as a mild anti-discrimination
measure may well cause a negative backlash among leaders of a variety of civil rights groups,

particularly given the political dynamics surrounding the President’s policy on gays in the
military.

4. Support for this legislation obviously would open the Administration to attack by
conservatives. For example, neither the House nor the Senate version of the bill contains
exceptions for discriminating against teachers or others who work with children -- an issue
ripe for family values and morality demagoguery.

5. Opponents of the bill could use this as an opportunity to point to a series of “pro-gay and
lesbian” actions by the Administration: Ovett, Gay Games, Toboso (Cuban gay asylum case),
the Departments’ policies on discrimination against gays and lesbians, and the President’s
statement regarding anti gay and lesbian ballot initiatives.

6. We cannot judge adequately the impact of Administration support for the bill on the
Administration’s full legislative agenda.
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WASHINGTON
MR. pRssQFNT:

Attached is a decision memo from Counsel’s
office on a bill that Senator Kennedy plans
to introduce tomorrow prohibiting employment
discrimination on the basis of sexual
orientation. Senator Kennedy is hoping for
an Administration endorsement.

June 22, 1994

Counsel’s office lists four options,
recommending option 2 -- that You express
support for the principle of combatting
employment discrimination on the basis of
sexual orientation, but refrain from
explicitly endorsing the Kennedy bill so as
to preserve some flexibility. Counsel’s
office informs us that George and Gergen also
support this approach. (The other options
are (1) endorse the bill; (3) state that we
will review it, while expressing no further
position; and (4) oppose the bill.)

In view of the shortness of time, I am
forwarding the memo to you immediately. At
the same time, I am Circulating it to the
Vice President and relevant staff.

Option 1 Option 2 (Counsel’s choice)\y

Option 3 Option 4 Discuss

N

Py
Caffeasa,
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THE WHITE HOUSE T E Y
WASHINGTON
June 22, 1994
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MEMORANDUM FOR THE PRESIDENT

FROM: LLOYD N. cuTLer LA~
SPECTAL COUNSEL TO THE PRESIDENT

L
JOEL I. KLEIN P
DEPUTY COUNSEL TO THE PRESIDENT

CLIFFORD M. SLOAN -™/S
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: Gay rights anti-discrimination bill

Senator Kennedy plans to introduce legislation tomorrow that
would prohibit employment discrimination on the basis of sexual
orientation ("the Employment Non-Discrimination Act"). According
to the Leadership Conference on Civil Rights, the bill will be
endorsed by a bipartisan group of legislators (Feinstein, Murray,
Chafee, and Jeffords in the Senate; Frank, Studds, Edwards,
Schroeder, Morella, Shays, and Huffington in the House) and by a
range of civil rights leaders and groups (including Coretta Scott:
King, Justin Dart, the Leadership Conference On Civil Rights, and
many other representatlves of minority, women, disability, and
labor groups). Senator Kennedy has requested that the
Administration endorse the bill and that Assistant Attorney
General Deval Patrick be present to express support for it.

In many respects, the bill is narrowly crafted. The Act
prohibits employment discrimination on the basis of sexual
orientation. (A copy of the bill is attached.) It precludes the
use of quotas or discrimination claims based solely on statistics
(so-called "disparate impact" claims). It does not apply to
religious organizations, but it does apply to their "for-profit
activities subject to taxation." The bill also does not apply to
the armed forces.

At the same time, certain provisions of the bill may raise
significant issues. The congressional findings seem to include a
finding that would lead to "strict scrutiny” for sexual
orientation claims in court. (The finding refers to exclusion of
gay men, lesbians, and bisexuals from "full participation in the
political process" and to their status as a "discrete and insular
minority," p. 2, lines 17-20 -- traditional formulations for
strict scrutiny). 1In the gays-in-the-military litigation, DOJ
and DOD have been arguing against strict scrutiny in the military
context.



In addition, the bill defines '"sexual orientation" as
"lesbian, gay, bisexual, or heterosexual orientation, real or
perceived, as manifested by identity, acts, statements, or
associations" (p. 11, lines 13-16) and prohibits employment
discrimination on the basis of sexual orientation (p. 3, lines
21-22). Opponents may claim that the bill thus protects even on-
the-job sexual acts and on-the-job sexual statements of any kind,
regardless of propriety. It is, however, possible that
‘clarifying language could promptly resolve this problem and make
clear that the point of the legislation is merely that gay men,
lesbians, and bisexuals should not be treated differently from
similarly situated heterosexuals.

OPTIONS
Four options are possible:
(1) Endorse the legislation.

(2) State that we support the principle of
combatting sexual orientation employment
discrimination and that we will review the
legislation with care.

(3) State that we will review the legislation and
express no further position at this time.

(4) Oppose the legislation.

We recommend in favor of option 2. The principle of non--
discrimination in employment is clearly laudable and appropriate,
and is consistent with your public statements during the campaign
and subsequently. At the same time, we may wish to preserve some
flexibility to offer suggestions on the bill and to respond to
criticisms of it.



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LIEUTENANT COLONEL JANE ABLE,

PETTY OFFICER ROBERT HEIGL,

FIRST LIEUTENANT KENNETH OSBORN,

SERGEANT STEVEN SPENCER,

LIEUTENANT RICHARD von WOHLD, and

SEAMAN WERNER ZEHR, 94 CV 0974

Plaintiffs, MEMORANDUM
AND
-against- ORDER

UNITED STATES OF AMERICA,

WILLIAM J. PERRY, SECRETARY OF
DEFENSE, in his official capacity,
and FEDERICO F. PERA, SECRETARY OF
TRANSPORTATION, in his official
capacity,

Defendants.

SULLIVAN & CROMWELL

(David H. Braff, Michael Lacovara, Penny Shane,
Ellen Bresler, Edward A. Harris, Ann T Kenny, of
counsel).
125 Broad Street
New York, New York - 10004
for plaintiffs.

AMERICAN CIVIL LIBERTIES UNION FOUNDATION
(Ruth E. Harlow, Marc E. Elovztz, Matthew Coles,
of counsel)
132 West 43xd Street
New York, New York 10036
for plaintiffs. - -

LAMBDA LEGAL DEFENSE & EDUCATION FUND
(Beatrice Dohrn, Evan Wolfson, of counsel)
666 Broadway
New York, New York 10012
for plaintiffs.



DEPARTMENT OF JUSTICE

(Frank W. Hunger, Zachary W. Carter, John A.
Rogovin, Charles S. Kleinberg, David J. Anderson,
Vincent M. Garvey, Margaret H. Plank, Robert A. Van
Kirk, Kevin W. Simpson, Mark T. Quinlivan, of counsel)
901 E Street, N.W., Room 1022
Washington, D.C.. 20530
for defendants.

DEPARTMENT OF THE ARMY

(Major Douglas K. Mickle, Captain Tara O. Hawk,
Office of the Judge Advocate General, of counsel)
for defendants.

NICKERSON, District Judge:

Plaintiffs, six members of the United States Armed
Services (the Services) who have stated that they are
homosexual, brought this action for an order (1)
declaring invalid under the First and Fifth Amendments
Section 571 of the National Defense Authorization Act
for the Fiscal Year 1994, 10 U.S.C. § 654 (the Act),
concerning a new policy as to homosexuals, and the
directives issued under the Act (the .Directives), and
(2) enjoining the government from enforcing the Act and
the Directives.

This court has jurisdiction under 28 U.S.C. §§
1331 and 1346. Venue lies here under 28 U.S.C. §. 1391.

On April 4 and May 9, 1994, this court on
plaintiffs’ motions preliminarily enjoined defendants

from enforcing the Act and the Directives against



plaintiffe based on their statements of sexual
orientation. Able v. U.S,, 847 F. Supp. 1038 (E.D.N.Y. .
1994); adble v. U.S., No. 94 CV 0974 (E.D.N.Y. May 9,
1994).

On September 14, 1994, this court granted
defendante’ motion to dismiss the complaint as to
plaintiffs’ intimate association, vagueness and
overbreadth claims, but denied defendants’ motion to
diemiss the first amendment and equal protection
claims. Able v. U.,8,, 863 F. Supp. 112 (E.D.N.Y.
1994).

“While the motion to dismiss was pending,
defendants appealed the court’s preliminary injunction
orders pursuant to 28 U.S.C. § 1292(a) (1). On January
3, 1995, the Court of Appeals for the_Second Circuit
remanded the case, holding that this cour: had not
applied the proper.breliminary injunction standard and
ordering consolidation of a'preliminary injunction
hearing with a Erial on the mérits of the permanent
injunction. The Court of.Appeéls directed that "([tlhe
preliminafy injunction orders shall remainﬂin efféct
until March 31, 1995 upon which date they shall expire .

unless reentered by the district court following a
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trial on the merits. . . ." 2dble v. U.S., 44 F.38 128,
133 (24 Cir. 1995) (per curiam).

On March 6, 1995, this court held that under the
pleadings plaintiffs lacked standing to claim that (1)
the Act violates their right to expressive association,
(2) subsection 654 (b) (1) violates their rights to free
expression and equal protection, and (3) subsection
654 (b) (3) violates their.;ight to equal protection.
able v. U.S,, No. 94 CV 0974 (E.D.N.Y. Mar. 6, 1995).

From March 13 to March 16, 1995 the court tried
the merite of plaintiffs’ remaining claims.

E P Al

On January 29, 1993 President Clinton directed
then Secretary of Defense Les Aspin to submit a draft
-execu:ive order "ending disgriminatioﬁ‘bn the basis of
sexual orientation in determining who may serve® in the
Services, in a manner "consistent with the high
standards of combat effectivehes§ and unit cohesion our
Armed Forces must maintain.” Memorandum from President
' Clinton to the Secretary of Defense (Jan. -29, 1995),
BEx. PX-21.

On July 19, 1993, Secretary Aspin announced a new

policy as to the service of gay men and lesbians in the



Services, stating thﬁt-"sexual orientation is
congidered a personal and private matter . . . and is
not a bar to service entry or continued sexrvice unless
manifested by homosexual conduct." Memorandum from
Secretary Aspin to the Secretaries of the Army, Navy
and Alr Force and the Chairman of the Joint Chiefs of
staff (Jul. 19, 1993), Ex. PX-IQO.

From March through late July 19393 the Armed
Services Committees of the House and Senate held public
hearings on the matter. Secretary Aspin presented the
administration’s new policy to the Senaﬁe Armed
Services Committee on July 20, 1993,

Both Committees issued reports recommending
legislation practically identical to what 18 now the
Act, which became effective November 30, 1993. The
Directives became effective February ié, 1994. On
March 15, 1994, the United States Coast Guard announced
its policy on homosexual conduct "in lock step® with
that of the other military sefvicea. Memorandum from
Secretary Of Trﬁnsportation Féderico Pefia to the
Ccmméndanf,'Unitéd States Coast Guard (Mar. 15, 1993),

Ex. JX-13 at p. B301327.



THE ACT AND THE DIRECTIVES
Section 654, entitled Policy Concerning
Homosexuality in the Armed Forces, contains in

subsection (a) "fifteen findings" that say, among other

things:

(6) Success in combat requires military units
that are characterized by high morale, good order
and discipline, and unit cohesion.

(13) The prohibition against homosexual conduct is
a long-standing element of military law that
continues to be necessary in the unique
circumstances of military service.

(14) The armed forces must maintain personnel
policies that exclude persons whose presence in
the armed forces would create an unacceptable risk
to the armed forces’ high standards of morale,
good order and discipline, and unit cohesion that
are the essence of military capability.

(15) The presence in the armed forces of persons
who demonstrate a propensity or intent to engage
in homosexual acts would create an unacceptable
risk to the high standarxrds of morale, good order
and discipline, and unit cohesion ‘that are the
essence of military capability.

Subsection (b), setting forth the Act’s policy,
states, in substance, that a member "shall be
separated" from the Services if one or more of the
following_three findings ie made:

(1) The member is foﬁnd to have engaged,
aﬁtempted to engage, or solicited another to engage, in

homosexual acts, unless the membe: has demonstrated, .



émohg other things, tﬁ&t guch céndﬁct“ departs from
the member’s usual behavior and he or she "does not
have a propensity or intent to engage in homosexual
acts." |

(2) The member "has stated that he or she is a
homosexual or bisexual or words to that effect,“ unless
"the;e is a further finding" .made in accorxdance with
regulations that "the member has demonstrated that he
or she is not a person who engages in, attempts to
engage in, has a propensity to engage in, or intends to
engage in homosexual acts." |

" (3) The member has married or attempted to marry
gomeone of the same sex.

Subsection (£) contains definitions. "Homosexual®
includes "the terms ‘gay’ and ’‘lesbian’® and means a
person who engages, attempts to engagé: has a
"propensity" to engage, or "intends® fo enéage,'in
homosexual acts. The term "homosexual act" means any
bodily contact between members of the same sex to
satisfy sexual desires or any éuch contact that a
reasdnablétpérsoﬁ'would understand to "demonstrate a
propensity" or "intent" to engage in such-#n act.

The Act does not define the word "propensity."

e



On December 21,-1993 Secretary Aspin issued a
memorandum and Directives concerning the implementation
of the new policy. Memorandum from Secretary Aspin to
the Secretaries of the Military Departments et al,
(Dec. 21, 1993), Ex. JX-4, They provided that an
applicant to become a member will not be asked about
his or her sexual orientation, that "homosexual
orientation is not a bar" to "service entry or
continued service," but that "homosexual conduct® is.
Such "conduct® includes not only homosexual ®"acts® but
also a statement by a member or applicart -that
"demonstrates a propensity or intent to engage" in such
acts. A statement that demonstrates the "propensity*
.will thus require separation unless the member rebuts a
presumption that he or she engages or.intends to engage
in "homosexual acts" or has a "propens{ty“ to do so.
Directives 1332.14; 1332.30, & 1304.26, Exs. JX-6, JX-
7, & JX-9.

As examples of statemencé giving rise to the
presumptibn the Directives inciude "I am a homosexual,®
"I am gay," %I am a lesbian,” and "I have a homosexual
brientation." Xd. The Directives purport to
distinguish homosexual "orientation" from homosexual

“propensity," defining homosexual orientation" as "an



S
abstract sexual preferéhce for persgns of a particular
sex," and homosexual "propensity* as evidencing "a
likelihood that a person engages in or will engage in".
homosexual acte. Id.

The Directives go on to say that "a statement

. demonstrat {ing) a propensity or intent to engage
in homosexual acts is grounds for separation not
because it reflects the member’s sexual orientation,
but because the statement indicates a likelihood that
the member engages in or will engage in homosexual
acts." JId,

-The Directives do not explain how an "orientation®”
means an "abstract preference"” if not revealed but if
admitted becomes evidence of a "likelihood" to commit

acts, a likelihood that requires discharge.

.

IHE ISSUE BEFORE THE QQURT

The six plaintiffs have "stated" in their
complaint that they are “homoéexuals." That is the
only thing that they have ‘done that is now before the
court.."ﬁhdér'tﬁé state of the pleadings_thé court thus
does not consider the case to draw into question the
validity of any subsection of the Act other than
(b) (2) .
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Subsection (b)(zf-has two aspeéts pertinent to
this case. It provides for thé discharge of a member
because he or she (1) has made a "statement® and (2)
the statement is of his or her status, that is, his or
her "propensity."

Plaintiffs urge that subsection (b)(2) is invalid
both under the First Amendment and the equal protection
component of the due process clause of the Fifth

Amendment.

IHE LEGISLATIVE PURPOSE
" Before addressing the constitutional validity of
subsection (b) (2) the court looks to the text of the
~ entire Act to detexrmine the end to which the Act is
directed. .

The Act says that its objective is to reach
"homosexual conduct,” that is, "homosexual ‘acts® as
they are defined in the Act. Thus finding .(13) in
- subsection (a) says that the ;piohibition against
- homogexual conduct" in the military i{s "necessary."
Finding (15) indicates that the prohibitiocn agaiﬁét
such conduct is so necessary that even those who have a
mere "propensity" to engage in-thgt conduct must be

discharged from the military.because their status as
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Homosexuals makes it likely that they will commit
homosexual acts.

The statement "I am a homosexual"” or "I have a
homosexuﬁl propensity" is thus prchibited by the terms
of the Act not because the statement itself causes harm
but because one can infer from it that the speaker will
do harmful things, namely, commit *homosexual acts"

injurious to "morale, good order and discipline, and

unit cochesion."

JHE FIRST AMENDMENT
~ The free speech clause of the First Amendment -
reads: "Congress shall make no law . . . abridging_the
freedom of speech."

The first question for the court is whether the
government may under the First Amendmént prohibic a
member of the Services from stating ﬁhat he or she is a
homosexual, that is, that he or she has an innate
feeling within ﬁhat indicatea.thé status of a
homosexual. | ' |

Plaintiffs‘ -statemente that they are—homosekﬁal
constitute "speech," and important, not trivial,”
speech. The First Amendment recognizes the value of

speech not only as an instrument, “that is, a mechanism
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by which ideas may be exchanged, but also as an
expression of personal dignity and integrity. Speech
is worthy of First Amendment protection not only when
it contributes to the "marketplace of ideas" or assisﬁs
in the search for "truth," but also when it articulates
"the premise of individual dignity and choice upon
which our political system rests." Cohen v.
California, 403 U.S. 15, 24, 91 S. Ct. 1780, 1788
(1871). *Those who won our independence believed that
the final end of the State was to make men free to
develop their faculties. . . . They valued liberty
both" as an end and as a means." Whitnev v. California,
é?4 U.S. 357, 375, 47 S. Ct. 641, 648 (1927) (Brandeis,
J., joined by Holmes, J., concurring).

Plaintiffs have done no more than acknowiedge who
they are, that is, their status. The Speech at issue
in this case implicates the First Amendment value of
promoting individual dignity and integrity, and thus is
protected by the First Amendmént from efforts to
prohibit it because of its content. |

-Reguiation'bf the content of speech that involves
Fi?st Amendment concerns is presumed invalid. See
R.AY, v. City of 8t. Paul, --- U.S. ---, ---, 112 S.
Ct. 2538, 2542 (1992); Simon & Sch "ggt;er, Inc. v. New
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York Crime Victims Bd., 502 v.s. 105, 116, 112 §. Ct.
501, 508 (1991). The government may régulate its
content only upon a showing that such regulation
promotes a "compelling interest® and that the
government has chosen "the least restrictive means" to
further the intérest. Sable Communications of
California., Inc., v. F.C.C., 4952 U.B. 115, 126, 109 S.
Ct. 2829, 2836 (1989).

The court recognizes that the judgments of
Congress and the military with regard to military
affairs are entitled to substantial deference, and that
couf%s "lack the competence" to make policy decisions
in the military context. See Goldman v. Hginhgxgg;,
475 U.8. 503, 507, 106 S. Ct. 1310, 1313 (1986),
Rostker v. Goldberg, 453 U.S. 57, 65, 101 S. é.t. 2646,
2652 (1981). But that does not mean tﬂat courts are
not competent or shBuld abdicate their responsibility
to review ﬁhe constitutionality o: military decisions.
"When Congress’ exercise of oﬂe of its enumerated
powers clashes with those individual libefties
protectedey the Bill of Rights, it is (the courte’)
'delicate and difficult task’ to determine whether.the

resulting restriction on freedom can be tolerated."
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United States v. Rohel, 389 U.S. 258, 264, 88 S. Ct.
419, 424 (1967) (citations omitted).

A court need not determine the wisdom of a
particular military policy in order to determine
whether that policy conflicts with the Constitution.
Even in the military context, requlation of speech
based on content survives constitutional scrutiny only
if it is "no more than [what is] reasonably necessary
to protect (a) substantial government interest." RBrown

v. Glipeg, 444 U.S. 348, 355, 100 S. Ct. 594, 600
(1980) . |

-~

A

Defendants argue that subsection (b) (2) does not
offend the First Amendment because the subsection is
ultimately directed solely at the prohibition of acts
and gives members who reveal their hoﬁbsexual
"orientation" an opportunity to rebut the presumption
that a member with such an "orientation® will either
commit undesirable acts or has a “propensity" to commit
such acts. |

In advencing this argument, defendants reject old
nmythe previously offered to justify a ban on service by

homosexuzals.
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From the early 1920’s t;rough ;he 1970's,
homosexuals were deemed unfit for service because
homosexuality was considered a "mental illness" or a
“personality disorder." See Prepared Statement of Dr.
David F. Burrelli, S. Hrg. 103-845, Ex. JX-1 at pp. 13-
14. 1In 1982, the Department of Defense issued a policy
mandating dismissal of homosexuals in part "to prevent
breaches of security" that presumably would arise if a
closeted homosexual were blackmailed. See id. at p.
15. Even as recently as 1993, some proponents of
retaining the complete ban testified that such a policy
was~hecesaary because homosexuals are more likely, as a
group, "to spread infectious diseases such as hepatitis
and syphilis." See Statement of Col. John Ripley,
H.A.S.C. Hrg. 103-18, Ex. JX-2 at pp. 89-90.

The legislative record shows thaﬁlthe Acﬁ and the
Directives are not premised on these beliefs.
Defendants do not contend that the new policy was
enacted in response to a finding that gay men and
lesbians have physiéal or~psy§hological defects
rénderihgtthem unfit to serve, pose security riskKs, or
are more likely than heterosexuals to violate a code of
conduct or other rules generally. See Defendants'

Responses to Plaintiffs' Requestswgor Admisaion, Ex.
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PX-13 at pp. 5-8. Indeed, defendants admit that
Congress "clarified that the proscription on service
has nothing to do with unjustified assumptions that
homosexuals are not just as capable physically,
mentally and psychologically to serve in the United
States military as heterosexuals." Transcript of
Defendants’ Closing Statement at p. 256.

High-ranking administration officials and military
officers certified the demonstrated ability of
homosexuals to serve competently and conscientiously.
Secretary Aspin, in presenting the administration’s new
poliry, testified té the Department of Defense’s
recognition "that homosexuals have sexrved with
dis;inction in the Armed Forces." S. Hrg. 103-845, Ex.
JX-1 at p. 702. General Norman Schwartzkopf ﬁoted that
"homosexuals have served in the past ﬁnd-have aone a
great job serving their country." S. Hrg. 103-845, EX.
JX-1 at p. 612. Major Kathleen Bergeron affirmed that
in her experience, homosexﬁalé who eventually had been
separated "had an honorable record and served with
distinction." S.- Hrg. 103-845, Ex. JX-1 at p. 612.
General Colin Powell, discussing the arguments of those
who believe that homosexuals should be allowed openly

to serve, stated that "[t]hey note.correctly that
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homosexuals have privately Qerved dell in the past and
are continuing to serve well today." S. Hrg. 103-845,
Ex. JX-1 at p. 707.

Thus, the government, including Congress, believed
that the admission of homosexuals into the Services did
not pose an uncontrollable risk that they would commit
acts inherently dangerous to morale, good order and
discipline, and unit cohesion, and manifested that
belief by allowing homosexuals to enter the Services.

The government’s confidence was justified by the
fact that over the years thousands of homosexuals have
ser;ed in the Services ably and honorably before the
Act became law. By the time the Act was passed, the
old myths had finally been abandoned;

But despite its recognition that homosexuals do
not by their nature pose a risk to thélmilitary mission
or lack competence as soldiers, the government elected
to allow them to join and remain in the Services only
on the condition that they reﬁaih gilent regarding
their status. The government justified this conditien
by sayiné'that it needed to use a statement of
orientation as evidence of a likelihood to engage in
prohibited acts in order to forestall the commission of

such acts.
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To presume from a'perso;'s sta;ﬁs that he or she
will commit undesirable acts is an extreme measure.
Hitler taught the world what could happen when the
government began to target people not for what they had
done but because of their status.

Thirty three years ago the Supreme Court held it
was cruel and unusual punishment prohibited by the
Eighth Amendment to subject én admitted narcotics
addict to a misdemeanor prosecution on the theory that
his addiction justified an inference that he had
péseessed or in the future would possess drugs.
ggpiﬁggg v. California, 370 U.S. 660, 82 S. Ct. 1417
(1962). See algo Powell v. Texas, 392 U.S. 514, 543,
83 S. Ct. 2145, 2159 (1968) (Black, J.,'concurring)
("Punishment for a status is particularly obnoxious,
and in many instances can reasonably bé called cruel
and unusual, because it involves punishmenﬁ for a mere
propensity, a desire to commit an offense; the mental
element is not simply one parﬁ_of the crime but may
constitute all of it.")

| Robi;son'a etatus as a narcotics addict was self-
acquired. How much worse it is to infer the commission
of acts from one’'s homosexual status, which may well be

acquired at birth or in early childhood. See John C.
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Gornisiorek and James D. Weinrich, eds., Homosexualitv:
Regeaxch Implications for pPublic Policy 2 (1991).

Defendants recognized that a policy mandating
discharge of homosexuals merely becéuse they have a
homosexual orientation or status could not withstand
judicial scrutiny. As Jamie Gorelick, Counsel to the
Department of Defense, stated at the Senate hearing:
“The reason we do not discharge people because we
believe them to have a homosexual orientation is
because in 1981 it was recognized that if we did have a
status-based as opposed to a conduct-based rule, that
it would be vulnerable to the courts.” S. Hrg. 103-
845, Ex. JX-1 at p. 777.

Defendants thgrefore designed a policy that
purportedly directs discharge based on "conduct," and
craftily sought to avoid the First Amendment by
defining "conduct® to include statements reveal;ng
one’s homosexual status. To say "I have a homosexual
orientation," a mere acknowledgmént.of status, is thus
transmogrified into an admission of misconduct, and
misconduct that the speaker hae the practically
insurmountable burden of disproving. |

As noted above, the Directives purport to

distinguish between homosexual “orientation" and

X
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hoﬁosexual “proPensiﬁy;“ deéiniﬁg the former as the
quality of having an "abstract sexual preference for
members of the same pex" and the latter as the quality
of having such a preference that presumably is
sufficiently concrete to indicate a "likelihood" that
the preference will be acted.upon.

The court regards the definition and treatment of
these terms to be nothing less than Orwellian.
Although the Act and the Directives are written in such
a manner as to give the impression that there is a
principled distinction between the two characteristics,
only a brief critique will demonstrate that in practice
no such distinction exists.

. Neither the Act nor the Directives -explain how to
differentiate an "orientation® from a "propensity,"
although the Act‘s avowed policy to insure that
"homosexual orientition" not be treated as a "bar" to
service would seem to make such differentiation
crucial. Those who formulated tﬁe policy testified
- that any distinction between the two is merely
“hyéothefical;"“Testimony of Counsel Gorelick, S. Hrg.
103-845, EX. JX-1 at p. 800, and the Directives, as
decreed by Congress, equate a statement of

"orientation" with an admission of at least a
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;propensity." See Directivéﬁ 1332:14'&'1332.30, Exs.
JX-6 & JX-7, and S. Rep. 103-112, Ex. JX-15 at p. 294.

These facts seem to the court to be powerful
evidence that despite their semantic gymnastics,
defendants themselves did not perceive a difference
between the two. Plainly they inténded that the
articulation of a mere "orientation" be sufficient to
initiate a discharge proceeding. Thus, one who does no
more than express an "orientation" is faced with the
prospect of somehow showing that he or she does not
have a "propensity" to engage in prohibited acts in
order to avoid discharge.

The word "propensity" is generally understood and
defined to mean a "natural inclination®™ or an "innate
or inherent tendency." Eghggg;;g;:n;;g_ggg
Intexnational Dictionaxy 1817 (1986); gee also Random
House Dictionary of the English Language 1152 (1966).
"Innate" means "existing in one from birth" or
*inborn." Random House at 733; gee also Webster's at
1165. | |

| Deféhdantsuﬁake much of the opportunity to fébut
the presumption of propensity. But that opportunity is
an ignis fatyuys. Neither the Act_nor'the Directives

‘suggest how one who is born with &n innate tendency, an
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ﬁofientation" or a "prépensiﬁy," télcbmmit a homosexual
act can prove that he or she does not have such an
orientation or propensity. Furthermore, the testimony
at the Senate hearing shows that a member who admits to
a homosexual orientation has only a "hypothetical®
-chance to escape discharge.

As stated by Ms. Gorelick, the rebuttable
presumption places a "very high burden" on the member,
and in a situation where “someone made the statement
[of homosexuality] knowingly and was not drunk or had
not lost his or her mind," it would be "very unlikely"
thaE the burden could be overcome by the member’s
assertion that he or she does not engage or have a
propensity to engage in prohibited acts.. S. Hrg. 103-
845, Ex. JX-1 at p. 772. 1Indeed, Ms. Gorelick
testified that even if the speaker coﬁbletely
disclaimed his or her acknowledgemené of his or her
sexual orientation, asserting that "I was
misunderstood, I did not mean it; it was a joke," that
disc}aimer would only "hypothetically suffice" to rebut
the presumption. Id.

Thus, the policy treats a statement of homosexual
orientation as proof of the case. Once such a

statement is made, the speaker is-judged guilty until
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proven innocent of cémmittiﬂg misconduct the governmeﬁt
considers so threatening to the military mission that'a_
member may be discharged for it. This seems to the
court a rather draconian consequence of merely
admitting to an orientation that Congress has
determined to be innocuous.

Defendants point to three isolated instances where'
Navy members have been able to escape discharge despite
having stated that they were homosexual as evidence
that the Act does not punish expressions of homosexual
orientation but merely uses them as evidence in an
effSrt to preclude the commission of prohibited acts.
See Administrative Bd. Records Nos. 13, 15, & 16, Exs.
DX-1, DX-2, & DX-3.

An examination of the records (such as they are)
of these proceedings shows that the rébults wére
aberrations stemming from a dysfunctional application
of the policy. 1In one, the member had said “"she
thought she might be gay." In another, the member had
stated "I‘m kind of confused ébout my sexual
preferénéé.“ And in the third the member had said he
was homosexual only in what he thought was a

confidential session with a Navy counselor who tried to
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ﬁake him "comfortable* and “es freelas possible"” so as
to get to the "root" of the member’s problems.

In each of these cases, the member stated at the
discharge hearing that he or she was gay, but was
apparently able to escape discharge by stating that he
or she had not engaged and did not intend to engage in
"homosexual acts." But Congress’ specific intent was
‘that "a member cannot rebut the presumption simply
through a promise to adhere to military standards of
conduct in the future, nor can the member rebut the
presumption_by a stetement to the effect that he or she
hasﬁa propensity towards homosexuality but has not
acted on it." 8. Rep. 103-112, Ex. JX-15 at p. 294.

These three atypical results are obviously
aberrations that cannot be taken to show that the Act
holdas out any realistic opportunity tolrebut the
presumption. )

The plain fact is that subsection (b)(2) burdens
speech based solely on its coetent by subjecting the
member to a discharge process in which the member has
only at best a hypothetlcal chance to escape
geparation. The Act works to discharge or subject to

diecharge proceedings members who possess no more than

an "orientation" regardless of whether they have
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enQaged in or demonsﬁréted a likelihood of engaging in
prohibited acts, and thus reaches speech that does not |
indicate acts.

This court concludes that under the First
Amendment a mere statement of homosexual orientation is
not sufficient proof of intent to commit acts as to
justify the initiation of discharge proceedings.

B

In this court defendants argued something not even
mentioned in the fifteen findings of the Act. 1In
substance, they contended that a majority of the
heterosexuals in the Services would not, for a variety
of reasons, like to know that there were homosexuals
serving with them and that this would result in a
serious detriment to "unit cohesion." Defendants now
say that the Services are justified iﬁ'deferring to
this feeling of heterosexuals by imposing silence on
homosexuals. |

Defendants’ advancement of ﬁhis alternative theory
to justify the Act indicates ﬁhat, once Congress
decidgd'EO'try to get all known homosexuals out of the
Services, the chief concern was to draft legislation to
insure that the enactment would survive judicial

review. gSee 3lgo Testimony of Counsel Gorelick and
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Gen. John P. Otjen, §. Hrg. 103-845, Ex. JX-1 at pp.
775-78, 812-21, 829-30. The Committee hearings show
that legal counsél thought the best way to do this was
to pretend that the concern was over, not the mere
presence of homosexuals in the Services, but their
potential acts. According to counsel, if the Act
provided forthrightly that open homosexuals shall be
banned because heterosexuals will not stand for them,
it would be wvulnerable under the Constitution of the
United States. See Testimony of Counsel Gorelick, S.
Hrg. 103-845, Ex. JX-1 at p. 777.

" so the lawyers evo;ved the Byzﬁncine and complex
provisions described above. The Act was designed to
say nothing about heterosexual animosity towards
homosexuals. The Act’s fifteen findings avoid using a
single word about heterosexuals, and fail to say what,
if any, effect the reactions of hetefosexuéls may have
on unit cohesion.

Those who opposed the reﬁ§vﬁ1 of the total ban on
homosexuals and testified.at the hearings were more
cdhdid. ;ihey said that the concern was with the
potential reaction of heterosexuals if they knew who

were the homosexuals serving with_theﬁ.

e
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Although the Acﬁ‘g finéingé are silent as to the
response of heterosexuals to the presence of known
homosexuals in the Services, the court will analyze the
Act as if it said that a statement of homosexual status
was in itself an evil because heterosexuals would not
like to hear it and would react so as to damage unit
cohesion. See HWeinberger v. Wiesenfeld, 420 U.S. 636,.
648 n.16, 95 S. Ct. 1225, 1233 n.16 (1975) (courtes need
not "accept at face value assertions of legislative
purposes, when an examination of the legislative scheme
and its history demonstrates that the assefted purpose
could not have been a goal of the legislatiocn').

There certainly was much testimony at the
Committee hearings, particularly £rom generals and
other high-ranking officers, opposing any lifting of
the ban on homosexuals because of the éxpected
reactions of heterosexuals. It is fgir to’say that the
bulk of the anecdotal testiqpny described how
heterosexuals would be prejudiced againet homosexuals
because their "lifestyles" orr"values" differed from
the "traditional" mozal or religious "values"® of‘“
hetercsexuals. See, e.a,, Testimony of Maj. Bergeron,
S. Hrg. 103-845, Ex. JX-1 at pp. 630-31 (expressing

concern that members’ children "bé exposed to that
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lifestyle"), Testimony 6f Capt. Gordoﬁ Hblder, S. Hra.
103-845, Ex. JX-1 at p. 544 (questioning ability to
lead subordinates "in an area . . . basically against
[his] moral standards); Testimony of Comm. James
Pledger, S. Hrg. 103-845, Ex. JX-1 at pp. 541-42
(reporting that significant number of his crew "took
exceptionf to lifting ban "based on moral
convictions").

General John P. Otjen, a staunch opponent of any
lifcing of the ban and the chairman of the Military
Working Group that fecommended the pélicy that
eve;tually became the Act, sounded a theme repeatedly
stated by high-ranking officers that "when somebody
identifies themselves as homosexuai" *that is
disruptive to unit cohesion. . . ." §. Hrg. 103-845,
Ex. JX-1 at p. 780. See 3also id, at pi 821 (" (B)ased
on my experience, fa],atatement [of homosexual
orientation] alone will cause digruption within the
unit."). -

_Gene;allSchwartzkopf'testified that "[tlhe
introduétion éf an opén'homosexual into a_sﬁall ﬁnit -
immediately polarizes that unit." S. Hrg. 103-845, Ex.
JX-1 at pp. 595-96. See also S. Rep. 103-112, Ex. JX-

15 at pp. 279-80. General Powell’said that
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" (h] omosexuals over history who have been willing to
keep their orientation private have been successful
members. . . ," S. Hrg. 103-845, Ex. JX-1 at p. 708,
but that "the presence of open homosexuality would have
an unacceptable detrimental and disruptive impact on
the coﬁesion, morale and esprit of the Armed Forces."
I4, See also Sen. Rep. 103-112, Ex. JX-15 at p. 278.
The Report of the Association of the United States Arm&
séated: *Heterosexual animosity toward known
homosexuals can cause latent or even overt hostility,
resulting in degradation of team or unit esprit."
H.A:8.C. Hrg. 103-18, Ex. JX-2 at p. 337.

This heterosexual animosity towards homosexuals is
by its terms based on irrational prejudices. But the
Qovernment advances two arguments to gttempt to refute
the fact that the policy of requiring secrecy was based
on irrational steréotypes.

First, they say that the policy "seeks to°
accommodate the privacy interésts of servicemembers."

This seems to the court the most incongruocus of
argﬁments..-After passage of the Act the-showers: the
latrines and the barracks became no more private than
they were before. As defendants gay,'"Privacy is

extremely limited in the military:"
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To “"accommodate" the privacy af hetérosexuals
presumably means, for example, to keep their naked
bodies safe in the showers from the stares of
homosexuals. But if indeed there are homosexuals who
wish to peek at n;ked bodies, they might do 8o quite as
readily when their orientation is a secret as when it
is open. The only difference will be that
heterosexuals will not know which of their servicemates
are homosexuals, and heterosexuals will have reason to
have a generalized suspicion of everyone in the
showers, hardly a circumstance likelf to increase
"coﬂéeion."

To suggest to heterosexuals that the secrecy
policy will “accommodate" their privacy interests is to
attempt to mislead them. They are not dunces or
ostriches. They can hafdly be unawaré/that bécause_of
the passage of the Act homosexuals afe seréing'with
them.

Second, defendants conteﬁd that the policy somehow
addresses the concern about "gexual tension" in the
unit. TH; afguﬁént is based on the prppoéiﬁion that
homosexuals, following their "tendencies," will behave

in improper ways that will give. rise to such tension.
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?hia was an argument advanced ‘before the Senate
Committee in support of the total ban on homosexuals.
See, €.49,, S. Hrg. 103-845, Ex. JX-1 at pp. 535-36
(testimony of Fleet Master Chief Ronald Carter), pp.
763-64 (statement of Gen. Goxrdon Sullivan), pp. 604-05
(testimony of Maj. Bergeron). It can hardly have force
now wheh homosexuals are not banned and will be serving
in units. There is no reason to.believe that such
improper behavior, if it occurs, would be more likely
to occur because a homosexual had admitted his
orientation rather than kept it a secret.
~ Moreover, inappropriate behavior by a homosexual,
whether in the closet or not, is susceptible of control
by the general regulations. The Uniform Code of
Military Justice, 10 U.S.C. § 801 gt geg., contains
numerous provisions that target such ﬁisconduét,
prohibiting rape, 10 U.S.C. § 920, séxual harrassment,
10 U.S.C., § 893, and fraternization, 10 U.S.C. § 934.
Thexe was, of course, evideﬁce presented to
Congress to the effect that the presence of individuals
who'acknOWIedged'cheir homosexual orientation would
cause no significant breakdown in cohesion. In a
report commissioned by Secretaxy Aspin, an

interdisciplinary team of researchers from the Nat‘onal
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Defense Research Institute of the RAND Corpoia;ion (the
RAND Group) concluded that "although some disruptions
might result from having acknowledged homosexuals
serving in the military," “the experience of analogous
organizations . . . suggests that any increase is
likely to be quite small."” RAND National Defense
Research Institute, sgxual_Q:ign;a:ign_and_ﬂka*
uam:ummﬂﬁummmd_mmmm:
(1993) (the Rand Report), Ex. PX-1 at p. xxiv. The
RAND Group noted that in Canada, Israel, the
Netherlands, and Norway, "“countries that have policies
of complete nondiscrimination,® "no serious problems
were repofced concerﬂing the presence of homosexuais in
the force." Rand Report, Ex. PX-1 at p. 14.

A report by the United States General Accounting
Office (the GAO) in 1992 also recountéd that analogous
organizations that have "accepted hoﬁosexuals into
their ranks . . . have generally not reported adverse
impacts." GAO, Report to Conéressional Requesters,
m&mwmmw
(Jun. 1993), Ex. PX-5 at p. 43. "

Furthermore, the RAND Group noted that although
the military had expressed in the 1940’s similar,

indeed almrost identical, fears about the reactions of
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white members if there was racial integration of the
Services, in fact integration "did not ‘destroy’ unit
cohesion and military effectiveness." Rand Report, Ex.
PX-1 at p. 1889.

While the empirical evidence developed by neutral
and objective organizations such as the RAND Group
supports the conclusion that any.disruption would
probably be quite small, the éourt will assume axrguendo
that Congress could have made a finding in the Act that
the reactions of heterosexuals would have a larger
impact. But even if the Act had included such a
finding, there are factors other than those mentioned
in the hearings that cast doubt on any such conclusion.

What the court deems extraordinary is the almost
total lack of concern evidenced in thg Congressional
hearings and the Committee reports as to the impact on
unit cohesion of the attempt to enforce secrecy on
homosexuals and to enlist them in the perpetration of a
hoax on heterosexuals. Commoﬁ sense suggests that a
policy of secrecy, indeed.what might be called a policy
of décéptlon or dishonesty, will call unit cohesion
into queséion.

1f there is one thing that is undisputed and seems

self-evident, it is that cohesion'depends on mutual
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trust within the uniﬁ! The honor code for
servicemembers provides that they will not lie or
cheat, and for good reason. Honesty is a quality that
attracts respect. Secrecy and deception invite
suspicion, which in turn erodes trust, the rock on
which cohesion is built.

The policy of the Act is not only inherently
deceptive. It also offers powerful inducements to
homosexuals to lie. An enlisted member may ask another
enlisted member his or her sexual orientation.
Testimony of Counsel Gorelick and Gen. Otjen, S. Hrg.
103-845, Ex. JX-1 at pp. 810-11. It is true that a
homosexual may answer "no comment." But a homosexual
who answers truthfully is subject to digcharge

proceedings. A heterosexual is not. The pressure to

s

lie is obvious.

There are no findings, even in the Committee
reports, assessing whether a policy of secrecy and
deception is more or less deléterious to unit cohesiocn
than would be a policy of.opéhness and hoheaty. The
court has no firidings before it calculating the net
effect of the policy on unit cohesion.

The task of thie court is - to determine the

constitutionality of the policy adopted by angress,.
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not its morality. Bﬁt'hetefbséxuais and homosexuals
alike would be entitled to think it demeaning and
unworthy of a great nation to base a policy on pretense
rather than on truth. To invite someone with a
homosexual orientation to join the Services, then to
throw that person out solely because that orientation
is revealed-from something he or she said, and finally
to pretend that the discharge was not because of the
person’'s orientation, might appear to all members,
heterosexual and homosexual, less than honorable, with
incalculable effect on *high morale,'good‘order and
discipline, and unit cohesion."

Even if the First Amendment were to tolerate the
prohibition of a truthful self-identification by a
homosexual because it offends the sensibilities of some
heterosexuals it surely would require.é legislative
finding that the consequences of disélosure would be
infinitely more serious than anything revealed in the
recbrd before Céngress. Even'Geﬁeral Otjen conceded
that the Services would fulfiil their mission if
hbmoﬁekuiis'weré_permitted to reveal theix orientation.
See Deposition of General Otjen, Ex. PX-19 at p. 139

(confirming that subordinate members of the Services

follow their ordexrs whether or not;they like them).
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Sgg_glgg Testimony of-Gen. Calvin ﬁaller, S. Hrg. 103-
845, EX. JX-1 at p. 401 ("If the ultimate decision is
to allow openly declared homosexuals to serve in the
Armed Forces, I am confident that the military
leadership, as well as the military personnel, will
salute and make the best of that situation.")

In any event tﬁe Supreme Court has held that the
First Amendment will not countenance the proscription
of the expression of an idea because others find that
idea repugnant.

"If there is a'bedrock principle underlying the
First Amendment, it is that the government may not
prohibit the expression of an idea simply because
society finds the idea itself offensive or
disagreeable." Texas v. Johnson, 491 U.S. 397, 414,
109 §. Ct. 2533, 2545 (1989). See algo ello v.
Chicago, 337 U.S. 1, 4, 69 S. Ct. 894, 896 (1949);
Healy v. James, 408 U.S. 169, 187-88, 92 S, Ct. 2338,

2349 (1972); Simon & 8chuster, pupra, 502 U.S. at 118,
112 8. Ct. at 508.

This principle applies with particular force
where, as here, heterosexuals find the mere idea of
homosexual orientation dieagreeable based largely on

irrational stereotypes.
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The court holds that subsection (b)(2) of the Act
and its accompanying Directives are invalid under the

First Amendment.

EQUAL PROTECTION

The due process clause of the Fifth Amendment
makes binding upen the federal government the
Fourteenth Amendment‘’s command that no state shall
“deny to any person within its jurisdiction the equal
protection of the laws." See Bolling v. Sharpe, 347
U.8. 497, 458-99, 74 S. Ct. 693, 694 (195}).

~ The court analyzes Fifth Amendment equal
protection challenges by the same standards as those
applicable to claims of violation of the equal
protection clause of the Fourteenth Amendment. See

Heinberger, gupra, 420 U.S. at 638 n.2, 95 S. Ct. at

1228 n.2.

- Because the Act gives to persons of one status,
heterosexual, ﬁhe chance to ekeréise the fundamental
right of free Bpeech and'prohiblts it to those of
another status, homosexual, defendants must at least
show that ﬁhg policy is "tailored to serve a

substantial governmental interest." Police Department-

N
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of the City of Chicago v. Mosley, 408 U.S. 92, 99, 92
S. Ct. 2286, 2292 (1972).

For the reasons discuesed above, whether the
government intended that subsection (b)(2) prevent the
commission of prohibited “acts" Oor appease heterosexual
prejudices, defendants fail to make the required
showing.

Even if defendants do believe that heterosexual
sexrvicemembers will be so upset by a coworker’s mere
statement of homosexuality as not to work cooperatively
in the unit, such a belief doaes not justify a
dis&riminatory pelicy.

"Public officials sworn to uphold the Constitution
may not avoid a constitutional duty by bowing to the
hypothetical effects of private [] prejudice that they
assume to be both widely and deeply héld.“ gélmg;g v.
Sidoti, 466 U.S. 439, 433, 104 8. Ct. 1879, 1882
(1984), quoting Palmer v. Thompson, 403 U.S. 217, 260-
61, 91 S. Ct. 1940, 1962-63 (1971) (White, J.,
dissenting). Congress may noﬁ enact discriminatory
legislation because it desires to insulate heterésexial
servicémembers from statements that might excite their

prejudices.
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The court holds that subsection (b)(2) of the Act
and its accompanying Directives violate the equal

protection component of the Fifth Amendment.

CONCLUSION

The court declares subsection (b) (2) of the Act,
10 U.S.C. § 654(b) (2), and the Directives implementing
that subsection invalid under the First and Fifch
Amendments and enjoins defendants from enforcing them
against plaintiffs.

So orxdered.

Dated: Brooklyn, New York

March 30, 1985
y
Cueqgome H. Hehoraon

Eugene H. Nickerson, U.S.D.J.
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In a decision entered on March 30, 1995, Judge Eugene H.
Niekerson declared one portion of the statute governing the
gservice of gay men and lesbians in the Armed Forces
unconstitutional and permanently enjoined the Department of
Defense ("DOD") from taking any action against the six named
plaintiffs under that provision. Able v. United States, No. 94-
cv-0974 (E.D.N:Y. March 30, 1995). The Court concluded that the
section of the statute providing for the discharge of individuals
who state that they are homosexual, 10 U.3.C. § 654(b) (2),
infringes upon the First Amendment rights of homosexual
gservicemembers and impermissibly differentiates between
homosexuals and heterosexuals in violation of the Equal
Protection component of the Fifth Amendment.

In reaching its decision, the Court found that the statutory
presumption that an individual who states that he or she 1is
homosexual will engage in or is likely to engage in homosexuals
acts is invalid and restricts speech that does no more than
convey a homosexual orientation. Slip op. at 24-25. The Court
further held that the remaining arguments advanced by defendants,
that the policy is necessary to preserve unit cohesion and morale
by protecting the personal privacy of hetz2rosexual
servicemembers, preventing the introduction of sexual tension or
sexuality into an otherwige sexually neutral environment, and
eliminating pctential polarization within military units, are
based solely on the irrational prejudices and biases of other
servicemembers. Id. at 25-31. The Coutrt held that the negative
reactions of others to communication of this kind fails to
justify the significant infringement on First Aamendment freedoms
created by the statute.

In a two-page discussion of equal protection principles, the
Court relied solely on its First Amendment findings, rather than
a determination of whether homosexuals ccnstitute a quasi-suspect
class, in holding that any differential treatment of speech by
homosexuals must be "tailored to serve a substantial governmental
interest." Slip op. at 37-38 (citation cmitted). The
anticipated negative reactions of others, the Court stated,
cannot serve as the basis for an otherwise discriminatory policy.
Id. at 38 (citing Palmore v. Sidoti, 466 U.S. 423, 433 (1984)) .

The Department of Justice remains ccnvinced that the policy
is constitutionally defensible and that the decision will be
reversed on appeal., No other court prior to this time has
concluded that discharge from the Armed Forces based on a
gtatement of homosexuality is violative of the First Amendment
and numerous courts have expressly rejected this position.
Moreover, the district court failed to apply the stringant test
applicable to facial constitutional challenges, which requires
that plaintiffs demonstrate that there are no circumstances under
which this provision can be constitutionally applied. Instead,
the Court addressed an as-applied challenge to the statute that
plaintiffs had specifically waived prior to trial. Finally, it
ig significant that the Court relied on none of the evidence
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presented at trial and inste
presented strictly legal iss
defendants had consistently
litigation.
shortly.

ad approached the case as if it
ues -- a position which the
advocated from the outset of the
A formal decision authorizing appeal is expected



