
FOIA Number: 2015-0017-F 

FOIA 
MARKER 

This is not a textual record. This is used as an 
administrative marker by the William J. Clinton 

Presidential Library Staff. 

Collection/Record Group: 

Subgroup/Office of Origin: 

Series/Staff Member: 

Subseries: 

Clinton Presidential Records 

Legislative Affairs 

Pat Griffin; Susan Brophy; Howard Paster 

OA/ID Number: 

FolderlD: 

11004 

Folder Title: 
Gays in the Military 

Stack: 

s 
Row: 

26 
Section: Shelf: 

3 
Position: 

2 



THE WHITE HOUSE 
WASHINGTON 

DATE 

NOTE FOR; 

The President has revdewed the attached, and it is forwarded to you 
for your: 

Information 

Action • 

Thank you. JOHN D. PODESTA 
Assistant to the President 
and Staff Secretary 
(x2702) 

cc: 
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THE PRESIDENT HAS SEEN 

THE WHITE H O U S E 

W A S H I N G T O N 

MARCH 5, 1993 

MEMORANDUM FOR THR. IRESIDENT 

FROM: Howard Paster 

The Vice President has secured an agreement from Chairman Dellums 
to postpone his hearings on gays in the military i f Senator Nunn 
w i l l do the same. The Vice President i s rightly concerned that 
those hearings w i l l , i f held this month, undermine our work on 
the economic plan. 

I t i s the Vice President's view that i t w i l l be necessary for you 
to c a l l Senator Nunn to get him to postpone the hearings. As you 
know, Senator Nunn did speak out today on the defense budget, and 
i t i s f a i r to say he modulated the tone of his remarks. Also, he 
has signed the Brown letter on the stimulus package. 

While I do not dispute the Vice President's view that you may 
have to ask to have the hearings postponed, I am not certain i t 
i s worth the potential price. My recommendation i s that Mack 
c a l l Senator Nunn and make the effort but I f e l t i t appropriate 
to make you aware of the Vice President's view. 

cc: Mack McLarty 



01-29-1993 09:23 703Q978151 3ECDEF/CABLE3 P.02 

January 28, 1993 

Bt4taB«iit of th« Bttoratary of D«f«nte 

While the Ddpartmatit of Defense ie conducting the review 

directed by the President, current policies w i l l remain in effect 

subject to the following guidance — 

F i r s t , tho J o i n t ChiefB havo agroad th a t tho quastion 

regarding o r i e n t a t i o n should and w i l l be removed from future 

versions of the induct ion application, end w i l l not be asked I n the 

interim. 

Second, the Department of Justice i s j o i n i n g p l a i n t i f f ' s i n 

seeking continuances i n pending court cases involving reinstatement 

to freeze those cases pending the completion of the review directed 

by the President. 

Third, to be consistent with the justice Department action, 

commanding officers w i l l continue to process cases that would come 

up under the current policy. However, administrative separation 

under current Department of Defense policies based on status alone, 

w i l l be stayed pending completion of this review. 



Document No. CLOSE HOLD 
WHITE HOUSE STAFFING MEMORANDUM 

OOP 

DATE: 
01/26/93 ACTION/CONCURRENCE/COMMENT DUE BY:. 7:45 A.M. 01/27 

SUBJECT: 

PRESIDENTIAL MEMO TO THE SECRETARY OF DEFENSE RE 
ENDING DISCRIMINATION ON THE BASIS OF SEXUAL ORIENTATION 
TN THE ARMED PnRPF.q ^ 

ACTION FYI 

VICE PRESIDENT • 

McLARTY • 

GEARAN • 

PANETTA • 

EMMANUEL • 

GIBBONS • • 

HALE • • 

HERMAN • 

LAKE • 

LINDSEY • 

MONTOYA • • 

NUSSBAUM • 

ACTION FYI 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

REMARKS: 

Please provide any comments d i r e c t l y t o t h i s o f f i c e NO LATER THAN 
7:45 a.m. on Wednesday, 01/27. Thanks, 

RESPONSE: 

CLOSE HOLD 
JOHN D. PODESTA 

Assistant to the President 
and Staff Secretary 

Ext. 2702 
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MEMORANDUM FOR THE ffR£51UKNT 

From: vince Foster 

Date: January 26, IS»J 

Subject: flava in the Military 

By the attached Presidential Memorandum, you 
direct the Secretary ot Detense to submit to you prior 
to July 15, 1993 a draft Executive order ending 
discrimination in the military on the basis ot sexual 
orientation. 

The memorandum also directs the Secretary, in 
preparing the draft, to consult fully with the Joint 
Chiefs of Staff and other concerned governmental and 
private interests. 

Attachment 



01-25-03 00: 2 5 AM ARNO L D I. F 0 R T E R 

MEMORANDUM FOR THE SECRETARY OF DEFENSE 

SUBJECT: ffnfUna Discrimination on the Bagia of 
Qftvual orlenratlon in th« Armed Fprgee 

I hereby direct you to submit to me prior ro July I5, 

1993 a draft for my approval or an Executive order jQ^^^ 

ertding discrimination on the basis of sexual orientation p f J 

m determining who may serve in the Armed Forces ot the r*«^'*^ 

united states. 

in preparing tne draft, i direct you to consult fully 

with the Joints Chiefa of Staff and the Military 

Services, with other Departments affected by the order, 

and with concerned individuals and orqaniaatlons outside 

the Executive Branch. 

THE WHITE HOUSE, 



DRAFT SECOND-DEGREE AMENDMENT 

RE MILITARY POLICY WITH RESPECT TO HOMOSEXUALS 

I t i s the sense of the Senate that — 

(a) the Secretary of Defense, i n close consultation with the 

c i v i l i a n and m i l i t a r y leadership of the Department of 

Defense, s h a l l conduct a comprehensive review of current 

Departmental policy with respect to the service of 

homosexuals i n the armed forces; 

(b) such review s h a l l include the basis f o r the current 

p o l i c y of mandatory separation; the r i g h t s of a l l service 

men and women, regardless of sexual o r i e n t a t i o n , and the 

effects of any change i n policy on morale, d i s c i p l i n e , and 

m i l i t a r y effectiveness; 

(c) the Secretary s h a l l report the results of such review 

and consultations and his recommendations to the Congress no 

l a t e r than June 1, 1993, and to the President, no l a t e r than 

July 15, 1993; 

(d) the Senate Committee on Armed Services s h a l l conduct 

comprehensive hearings on the current m i l i t a r y p o l i c y with 

respect to the retention of homosexuals i n the m i l i t a r y 

services; and sha l l conduct oversight hearings on the 

Secretary's recommendations as such are reported. 



URGENT 
EYES ONLY 

January 27, 1993 

MEMORANDUM FOR HOWARD PASTER 
GEORGE STEPHANOPOLOUS 
DAVID DREYER 

FROM: SANDY BERGER 

Here i s the d r a f t Aspin statement. 

C a l l Rudy de Leon at 703-697-8388 w i t h commenl^J^ ASAP. 

cc: Rudy de Leon 



DRAFT LANGUAGE OF SENSE OF SENATE RESOLUTION 

(POSS. SECOND-DEGREE RE MILITARY POLICY ON GAYS) 

INCLUDES DECONCINI LANGUAGE AND NUNN HEARINGS 

I t i s the sense of the Senate that the Secretary of Defense, 

i n consultation with the c i v i l i a n and m i l i t a r y leadership of the 

United States Armed Services, should determine the most 

appropriate and advisable means by which the ex i s t i n g m i l i t a r y 

p o l i c y respecting sexual o r i e n t a t i o n may most e f f e c t i v e l y be 

altered without adverse effects on effectiveness of m i l i t a r y 

mission, morale, preparedness, d i s c i p l i n e and safety, and with 

maximum preservation of the r i g h t s of a l l service men and women, 

regardless of t h e i r sexual o r i e n t a t i o n ; and that 

Such consultation s h a l l incorporate such facts as are 

developed i n f u l l , open hearings on t h i s subject matter by the 

Senate Armed Services Committee; and that 

The Secretary of Defense sh a l l report the findings and 

recommendations of the service chiefs to the President no l a t e r 

than July 15, 1993. 
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Senator Robb 

Senator Glenn 

Senator Nunn 

The President 

Secretary Aspin 

Senator Kienned^ 

Senator Byrd 

• 

I 

• 

Senator Graham 

I I Senator Bingaman 

• -

a 

Senator Exon 

The Vice President 

a Senator Levin 

j [ Senator Shelby 

Senator Lieberman 

o 
o 
D 

Mr. McLarty 



EYES ONLY URQENT 

January 27, 1993 

MEMORANDUM FOR HOWARD PASTER 
GEORGE STEPHANOPOLOUS 
DAVID DREYER 

FROM: SANDY BERGER 

Here i s the d r a f t Aspin statement. 

Call Rudy de Leon at 703-697-8388 with comments ASAP 

cc: Rudy de Leon 



DRAFT ST/\T£W£ Mr DF 
THE ĈE0Ai£.H PEF(?A5£ 

N&ile the Department of Defense Is oonduotlng the review 

directed by the President, current polioies will remain in effeot. 

There will, however, be a number of agreed aetioas in the interim. 

Firstly, there Is agreeinent that the question regarding status 

should and will be removed from future versions of the enlistment 

application, and will not bo asked in the interim. This is being 

done at the initiative of the Joint Chiefs of Staff. Ho change in 

policy is required since there is no Department of Defense or Araed 

Service policy which mandates the asking of tbis question. 

SeoondXy, existing Armed Services policy provides that 

investigations relating to hooosexuallty oeour only wben there are 

allegations of criminal assaults or on-base activity. This policy 

is reaffirmed. 

Thirdly, the Justice Department is seeking a continuance in 

all pending oourt cases to freese those oases pending the 

oompletlon of the review directed by the President.. 

Finally, to be oonsistent with the Justice Department action, 

recommendations for separation based solely on status will simply 

remain in recommendation status and will not be acted on by senior 

civilian officials of the Armed Services pending the coB^letion of 

the review. 

« « • « 



L i k e l y Questions 

1. What w i l l the Executive Order d i r e c t the Secretary of 
Defense t o do? 

W i l l i t use n e u t r a l terms: "to review c u r r e n t p o l i c y 
and prepare an appropriate Executive Order" or w i l l i t use terms 
t h a t presume the outcome "prepare an executive order t o end the 
p o l i c y of excluding homosexuals from m i l i t a r y service"? 

2. What w i l l the Executive order e l i m i n a t e the pre-accession 
question about homosexuality? 

what should a r e c r u i t e r say i f a prospective r e c r u i t 
asks i f homosexuals can e n l i s t ? 

what should a r e c r u i t e r do i f a prospective r e c r u i t 
d i s c l o s e s h i s or her homosexuality? 

3. W i l l the c u r r e n t DoD D i r e c t i v e , which sets f o r t h the 
ex c l u s i o n a r y p o l i c y , remain i n e f f e c t d u r i n g the period of the 
review? 

4. During the p e r i o d of the review, what w i l l be the e f f e c t on 
pending cases (described i n p o i n t 5 below) i n terms of the 
f o l l o w i n g category of cases: 

a. Cases s o l e l y i n v o l v i n g admission of homosexual s t a t u s 
w i t h o u t evidence of acts? 

b. Cases i n v o l v i n g consensual homosexual acts i n which 
there i s no m i l i t a r y connection? 

c. Cases i n v o l v i n g consensual homosexual acts i n which 
there i s a m i l i t a r y connection (e.g., w i t h another m i l i t a r y 
member; w i t h a c i v i l i a n on-post)? 

d. Cases i n v o l v i n g conduct t h a t would otherwise be 
improper ( f r a t e r n i z a t i o n , harrassment, or conduct w i t h a minor)? 

e. Cases i n which the i n d i v i d u a l denies homosexuality (or 
maintains s i l e n c e ) and there i s c i r c u m s t a n t i a l evidence (e.g., 
p h y s i c a l c ontact)? 

5. Types of cases: 

a. What w i l l be the e f f e c t on cases now i n c i v i l 
l i t i g a t i o n ? (These are p r i m a r i l y cases i n which an i n d i v i d u a l has 
been discharged and i s now asking the f e d e r a l c i v i l i a n courts f o r 
reinstatement or other r e l i e f ? 

b. What w i l l be the e f f e c t on cases now before the Boards 
f o r C o r r e c t i o n of M i l i t a r y Records or Discharge Review Boards? 
(These are cases i n which an i n d i v i d u a l has been discharged and 



i s seeking reinstatement or change i n reason f o r or character of 
discharge). 

c. What w i l l be the ef f e c t on cases i n which a discharge 
has been recommended by a board or subordinate auth o r i t y but not 
yet executed by a m i l i t a r y department? 

d. What w i l l be the e f f e c t on cases i n which 
administrative proceedings are underway at t h i s time? 

e. What w i l l be the ef f e c t on new cases that arise during 
the period of review? 

6. I f the execution of administrative discharges i s suspended: 

a. W i l l t h i s apply only i n cases of admissions 
unaccompanied by homosexual acts? 

b. W i l l t h i s be the re s u l t of a decision made by DoD or 
DO J? 



DRffTSUTEMEMr DF 
THE SECKn(\EH OF pEFfASE 

tmile the Department of Defense is oonduoting the review 

directed by the President, current polioies will remain in effeot. 

There will, however, be a number of agreed aetioas in the interim. 

r i r a t ^ , there is agreement that the question regarding status 

should and will be removed from future versions of tho enlistment 

application, and will not be asked in the interim. This is being 

done at tbe initiative of the Joint Chiefs of Staff. Ho change in 

policy is required sinoe there is no Department of Defense or Armed 

Sexvioe policy which mandates tbe asking of this question. 

Seoond^, existing Asaed Servioes policy provides that 

investigations relating to homosexxiality ooour only when there are 

allegations of oriminal assaults or on-base aotivlty. This policy 

is reaffirmed. 

Third^, the Justice Department is seeking a continuance in 

all pending oourt cases to freese those oases pending the 

completion of the review directed the President.. 

Finally, to be consistent with the Justice Department action, 

reoonunendations for separation based solely on status will simply 

remain in recommendation status and will not be acted on by senior 

civilian officials of the Armed Services pending the oompletlon of 

the review. 

I « « # 



There w i l l be no changei~inadB--in--D.epartment of Defense 

pHfrry nn n roRult "f tjie presidential statement on homosexuals 

ifPLhy iiiilrta3?y. While the Department of Defense i s conducting 

the review directed by the President, current policies w i l l 

remain in effect. However, there w i l l be three changes in 

practice: 

1. The question regarding status w i l l be removed from the 

enlistment application. This i s being done at the i n i t i a t i v e of 

the Joint Chiefs of Staff. No change in policy i s required since 

there i s no DOD or Service policy which mandates the asking of 

this question. 

2. Recommendations for separations based solely on status 

now pending w i l l simply remain in that status and w i l l not be 

reviewed by Senior o f f i c i a l s who must approve any separation. No 

discharges based on status w i l l occur during the period of the 

review. The people involved w i l l remain at their regular duty 

station. Again no change in policy i s required since there i s no 

mandated time limit for acting on such recommendations, and no 

requirement to reassign persons pending completion of a review. 

3. Current policy provides that investigations relating to 

homosexuality occur only when there are allegations of relations 

with a minor, rape, or on^base activity. This policy w i l l remain 

in force and w i l l prevent any feared "witch hunts." 

The Justice Department i s seeking a continuance in a l l 

pending cases to await the outcome of the review directed by the 

President. 



Q. I s repeal of the sodomy laws part of the planned review? 

A. No. I t w i l l deal only with discrimination on the basis of 

status. No change i s contemplated in the UCMJ or of the 

procedures now in place dictating when investigations should take 

place of alleged violations of the UCMJ. (These procedures permit 

investigations of alleged sexual misconduct, heterosexual or 

homosexual only when there are allegations of relations with 

minors, rape, or onj^base activity.) 

Q. Will military personnel who claim to be married to a person of 

the same sex be entitled to medical and other benefits on that 

basis? 

A. No. The review w i l l deal only with ending discrimination not 

the creation of new rights. 

Q. What kinds of issues w i l l be reviewed? 

A. For example, one question often raised i s whether a person who 

does not want to bunk with an acknowledged homosexual should be 

entitled to a new room. Other questions relate to appropriate 

conduct on a military base. 

Q. What i s the appropriate role of Congress? 

A. There i s no question that Congress has the constitutional 

power to alter any new rule that the President might institute. 

Such Congressional action would, of course, be subject to 

constitutional challenge in the courts. The President and the 

Secretary of Defense have asked members of Congress to put off 

any votes on the substance until the Defense Department has had a 

chance to work out the answers to the many legitimate questions 

raised by the military. Once the President has received a draft 



order from the Secretary and reviewed the text, the draft will be 

provided to the Congress for any review or hearings that the 

Congress might want to conduct before the President makes a final 

decision. In the end the President hopes that Congress will 

support his action. The administration will be fighting hard to 

prevent the Congress from over riding his decision. 



(^f/^/a-^Oi^^ ^ Tier y^^r^^ Q/^^ 
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To: Marfeik Hale 
From: HoVard Paster 
Date: January 26, 1993 

\

I recommend we add two meetings to the President's schedule for to.™/^ = y f f J^, 
^ 1) ̂ ^ a f t e ^ o n - S/?fiate Anjifed Service Dem/crats/: NuVin, Ex()n<^ 

" ' Bingaman, Glenn, Shfelby, B/rd, Gr'aham, RobJa^d 
purpose of the meeting would be to redefine any 

immediate Senate vote on gays in the military as a process vote 
by asking these Senators — regardless of their position on the 
issue — to join in tabling partisan amendments. This would give 
the Committee time to proceed with its hearings and Secretary 
Aspin time to act on the President's memorandum. We could 
prepare allies among the invitees to respond positively to the 
President's appeal and lessen the risk of losing a policy-based 
vote within the next week. This does have the risk of elevating 
the stakes, but success would give us positive momentum. 
Secretary Aspin, Sandy Berger and George all agree with the 
recommendation. ^ ^ 

,—ivky evening i n that residence - Reps. Foley >• 
Gephardt, Natdher, Rdstenkowski and Sabo, and Sens. M i t c h e l l — — / ^ 
^ryor, Moynihan, Sasser and Byrd - The purpose of t h i s informal 
get together\ would bd to assure\he leaders on economic Issues 
that no decisions havfe been made bn the economic plan, and to 
tes t t h e i r rdactions to various i d e ^ in a relaxed s e t t i n g 
Regardless ofl what ultimately gets irH:o the plan t h i s would 
constitute a legitimatie opening e f f o r t \ o consult with key 
Democrats. B^b Rubin fend George agree w ^ t h i s recommendation 

.5^ bf3 

A /v7 
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Statement of Senator Sam Nunn 
Chairman, Senate Armed Services Committee 
January 27, 1993 
Remarks prepared f o r d e l i v e r y 

HEARINGS ON THE DEPARTMENT OF DEFENSE POLICY 
EXCLUDING HOMOSEXUALS FROM SERVICE IN THE ARMED FORCES 

Mr. President, t h e r e has been a crescendo of i n t e r e s t 
b u i l d i n g i n recent weeks on the issue of homosexuals ser v i n g i n 
the armed f o r c e s . Current Department of Defense p o l i c y p r o h i b i t s 
homosexuals from s e r v i n g i n the armed forces. 

During the P r e s i d e n t i a l campaign, President C l i n t o n made i t 
very c l e a r t h a t he intended t o change the c u r r e n t p o l i c y . No 
one should be su r p r i s e d t h a t h i s a d m i n i s t r a t i o n i s c u r r e n t l y 
developing a plan t o change t h i s p o l i c y . 

Contrary t o some media r e p o r t s ^ I have had the o p p o r t u n i t y 
t o discuss t h i s and other important n a t i o n a l s e c u r i t y issues on 
several occasions w i t h President C l i n t o n . I have also had the 
o p p o r t u n i t y t o discuss these issues w i t h Secretary of Defense 
Aspin. 

I have advised both President C l i n t o n and Secretary Aspin t o 
seek the advice and views of a broad range of m i l i t a r y 
personnel — the people who would be most d i r e c t l y a f f e c t e d by 
any change i n the c u r r e n t p o l i c y on ser v i c e by homosexuals --
before making any changes. 

This i s c e r t a i n l y an appropriate issue f o r an i n i t i a t i v e by 
the Commander-in-Chief, and executive orders are w e l l w i t h i n h i s 
c o n s t i t u t i o n a l powers. The C o n s t i t u t i o n , however, also c l e a r l y 
gives Congress the r e s p o n s i b i l i t y t o deal w i t h matters of t h i s 
nature a f f e c t i n g the armed forces. 

Under A r t i c l e I , s e c t i o n 8 of the C o n s t i t u t i o n , the Congress 
has the r e s p o n s i b i l i t y t o "raise and support armies ... t o 
provide and maintain a Navy ... [and] t o make r u l e s f o r the 
government and r e g u l a t i o n of the land and naval forces." I t i s 
the r e s p o n s i b i l i t y of Congress t o ensure t h a t p o l i c i e s of the 
Defense Department enhance good order and d i s c i p l i n e , w h i l e 
p r o v i d i n g f o r f a i r and eq u i t a b l e personnel p o l i c i e s . 

So the question of whether homosexuals should serve i n the 
m i l i t a r y i s an issue on which Congress and the President share 
c o n s t i t u t i o n a l r e s p o n s i b i l i t y . Secretary Aspin has emphasized 
the need f o r the Congress and the Executive Branch t o work 
together on t h i s issue, and he i s a b s o l u t e l y r i g h t . I t i s i n 
everyone's i n t e r e s t t o see i f we can resolve t h i s issue through 
consensus r a t h e r than c o n f r o n t a t i o n . 



I n recent days, I have heard a niimber of commentators 
suggest t h a t the p o l i c y of excluding homosexuals from the 
m i l i t a r y dates only from 1982. One of the issues t h a t we w i l l 
explore i n our hearings i s the h i s t o r i c a l development of the 
c u r r e n t p o l i c y . At t h i s time, however, I would l i k e t o provide a 
b r i e f summary of the h i s t o r i c a l development because the 
suggestion t h a t the p o l i c y only dates from 1982 i s inaccurate and 
misleading. 

U n t i l the post-World War I I p e r i o d , m i l i t a r y r e g u l a t i o n s on 
a d m i n i s t r a t i v e separation were d r a f t e d i n a manner t h a t gave 
commanders broad d i s c r e t i o n t o separate servicemembers. During 
World War I I , f o r example, Army commanders were authorized t o 
separate i n d i v i d u a l s f o r "inaptness or undesirable h a b i t s or 
t r a i t s of character." This r e g u l a t i o n , which formed the basis 
f o r the discharge of homosexuals d u r i n g World War I I , d i d not 
l i s t any s p e c i f i c t r a i t s . 

I n 1944, the Army i n C i r c u l a r No. 3 endeavored t o 
d i s t i n g u i s h between homosexuals who were discharged because they 
were "not deemed reclaimable" and those who were r e t a i n e d because 
t h e i r conduct was not aggravated by independent offenses. I n 
1945, a gre a t e r emphasis was placed on "reclamation" of 
homosexual s o l d i e r s . I f a homosexual s o l d i e r was deemed 
" r e h a b i l i t a t e d " , the s o l d i e r was returned t o s e r v i c e . 

I n 1947, the p o l i c y was revised t o discharge i n d i v i d u a l s who 
had "homosexual tendencies" even i f they had not committed 
homosexual ac t s . Those who committed homosexual acts were 
subject t o c o u r t - m a r t i a l or a d m i n i s t r a t i v e discharge, w i t h the 
character of discharge depending on the nature of the a c t . 

The Uniform Code of M i l i t a r y J u s t i c e , enacted i n 1950, 
included consensual sodomy as a c r i m i n a l offense. 

I n 1950 the Army adopted a mandatory separation p o l i c y , 
which s t a t e d : "True, confirmed, or h a b i t u a l homosexual personnel, 
i r r e s p e c t i v e of sex, w i l l not be permitted t o serve i n the Army 
i n any capacity and prompt separation of known homosexuals from' 
the Army i s mandatory." This p o l i c y was somewhat relaxed i n 
1955, p e r m i t t i n g a s o l d i e r t o be deemed "reclaimable" when they 
" i n a d v e r t e n t l y " p a r t i c i p a t e d i n homosexual acts. This p o l i c y was 
reversed i n 1958, when the mandatory separation p o l i c y was 
r e i n s t a t e d . 

I n 1970, DoD-wide p o l i c y was issued, a u t h o r i z i n g separation 
on the basis of homosexual acts and "homosexual tendencies". 
There was no d e f i n i t i o n of the term "homosexual tendencies". 
Under the D i r e c t i v e , the f i n a l d e c i s i o n on separation of an 
i n d i v i d u a l s o l d i e r was a matter of command d i s c r e t i o n r a t h e r than 
mandatory p o l i c y . 



I n the 1970s, there was in c r e a s i n g l i t i g a t i o n concerning the 
procedures and basis f o r the DoD p o l i c i e s on the separation of 
homosexuals. The extent t o which the a u t h o r i t y t o r e t a i n was 
exercised i s unclear. I n several c o u r t cases, the Department was 
asked t o provide d e t a i l e d reasons f o r not e x e r c i s i n g the 
d i s c r e t i o n t o r e t a i n . This was one of the f a c t o r s leading t o a 
d e t a i l e d review of the DoD p o l i c y i n the l a t e 1970s d u r i n g 
President Carter's a d m i n i s t r a t i o n . 

As a r e s u l t of t h a t review, the Department of Defense made 
two s i g n i f i c a n t changes i n p o l i c y which were set f o r t h i n a 
memorandum issued by then-Deputy Secretary of Defense Graham 
Cla y t o r on January 16, 1981. F i r s t , the p o l i c y was l i b e r a l i z e d 
by e l i m i n a t i n g "homosexual tendencies" as a reason f o r 
separation. Second, the mandatory separation p o l i c y , which had 
been used i n the 1950s, was r e i n s t a t e d . This p o l i c y i n c o r p o r a t e d 
w i t h o u t substantive change i n DoD D i r e c t i v e 1332.14, which 
governs e n l i s t e d a d m i n i s t r a t i v e separations, i n 1982. 

In s h o r t , the a u t h o r i t y t o separate homosexuals has been i n 
e f f e c t over a lengthy period of time, although the manner i n 
which t h i s p o l i c y has been implemented has v a r i e d . The c u r r e n t 
p o l i c y dates from President Carter's a d m i n i s t r a t i o n . There has 
not been a thorough review of t h i s p o l i c y i n recent years by 
e i t h e r the executive branch or the l e g i s l a t i v e branch. During 
the Senate's debate l a s t year on the N a t i o n a l Defense 
A u t h o r i z a t i o n Act, I engaged i n a colloquy w i t h Senator 
Metzenbaum i n which I pledged t o him t h a t the Armed Services 
Committee would hold hearings on the m i l i t a r y ' s p o l i c y t h i s year. 

Our hearings on t h i s issue w i l l begin i n March. We w i l l 
r e ceive testimony from the senior c i v i l i a n and m i l i t a r y 
l e a d e r s h i p of the Department of Defense. I also want t o hear 
d i r e c t l y from the people who would be most a f f e c t e d by any change 
i n the c u r r e n t p o l i c y : the men and women serving i n the ranks of 
a l l of the m i l i t a r y s ervices. We w i l l make every e f f o r t t o hear 
from those who support a change i n the c u r r e n t p o l i c y as w e l l as 
those who favor r e t e n t i o n of the cu r r e n t p o l i c y . 

Mr, President, I s t a r t from the premise t h a t we should 
encourage every American t o serve h i s or her country i n some 
capacity. I am a strong supporter of n a t i o n a l s e r v i c e , and I am 
d e l i g h t e d t h a t we have a President who i s making n a t i o n a l service 
a top p r i o r i t y of h i s a d m i n i s t r a t i o n . 

I applaud the p a t r i o t i s m of a l l persons, i n c l u d i n g 
homosexuals, who de s i r e t o serve our n a t i o n i n the m i l i t a r y . I 
have no doubt t h a t homosexuals have served and are today serving 
i n the armed forces w i t h d i s t i n c t i o n , but most of them are not 
openly d i s c l o s i n g t h e i r sexual o r i e n t a t i o n . 



I a l s o b e l i e v e t h a t we should give very c a r e f u l 
c o n s i d e r a t i o n t o the advice of our m i l i t a r y commanders on t h i s 
s u b j e c t . Although we have a volunteer f o r c e , there are s t i l l 
i mportant and c l e a r d i f f e r e n c e s between c i v i l i a n l i f e and 
m i l i t a r y s e r v i c e . 

Our n a t i o n a l s e c u r i t y requires t h a t the armed forces 
maintain a high l e v e l of good order and d i s c i p l i n e . I n order t o 
maintain m i l i t a r y e f f e c t i v e n e s s , members of the armed forces give 
up many of the c o n s t i t u t i o n a l r i g h t s t h a t t h e i r c i v i l i a n 
counterparts take f o r granted. 

M i l i t a r y personnel are subject t o i n v o l u n t a r y assignment t o 
any place i n the w o r l d , o f t e n on short n o t i c e , o f t e n t o places of 
grave danger. The requirements of d i s c i p l i n e , i n c l u d i n g 
adherence t o the chain of command, means t h a t t h e i r f i r s t 
amendment r i g h t s of speech and a s s o c i a t i o n are l i m i t e d . 

M i l i t a r y t r i a l s and a d m i n i s t r a t i v e procedures have 
procedural safeguards, but they are not the same as the r i g h t s 
t h a t apply i n a c i v i l i a n s e t t i n g . Servicemembers are subject t o 
searches and command inspections i n l i v i n g q u a r t e r s t h a t would 
not meet the p r i v a c y standards and warrant requirements of the 
f o u r t h amendment t h a t we take f o r granted i n c i v i l i a n s o c i e t y . 

Members of the armed forces are subject t o i n v o l u n t a r y 
assignment t o u n i t s , d u t i e s , and l i v i n g q u a r t e r s , t h a t r e q u i r e 
l i v i n g and working i n close p r o x i m i t y w i t h ethers under 
c o n d i t i o n s t h a t a f f o r d l i t t l e or no p r i v a c y . P a r t i c u l a r l y when 
m i l i t a r y u n i t s deploy, l i v i n g c o n d i t i o n s are f r e q u e n t l y spartan 
and p r i m i t i v e , from foxholes t o cramped quarters on ships. 

I n recent years, we have made important improvements i n the 
q u a l i t y of l i f e i n the m i l i t a r y and i n the r i g h t s a f f o r d e d t o 
servicemembers, but the basic nature of m i l i t a r y s e rvice --
p r e p a r a t i o n f o r , and p a r t i c i p a t i o n i n combat -- means t h a t 
servicemembers must continue t o l i v e i n a c l o s e l y r e g u l a t e d , 
h i g h l y regimented environment. General Colin Powell, Chairman of 
the J o i n t Chiefs of S t a f f , has s t a t e d t h a t , i n view of the unique 
c o n d i t i o n s of m i l i t a r y s e r v i c e , a c t i v e and open homosexuality by 
members of the armed forces would have a very negative e f f e c t on 
m i l i t a r y morale and d i s c i p l i n e . 

I agree w i t h General Powell. I also b e l i e v e , however, t h a t 
there are other views t h a t ought t o be heard. The Armed Services 
Committee w i l l be hearing from a l l p o i n t s of view. My f i n a l 
judgment on t h i s issue w i l l be a f f e c t e d by the testimony we 
receive from a wide range of witnesses. 

Mr. President, our hearings w i l l explore a l a r g e number of 
issues, i n c l u d i n g the f o l l o w i n g : 



1. Should the armed forces r e t a i n the p o l i c y of excluding 
homosexuals from m i l i t a r y service? 

a. What i s the h i s t o r i c a l basis f o r the p o l i c y ? 

b. What i s the basis f o r the p o l i c y i n l i g h t of 
contemporary trends i n American society? 

c. What has been the experience of our NATO a l l i e s 
and other nations on t h i s issue -- not j u s t i n terms of the 
l e t t e r of the laws and r u l e s but the a c t u a l p r a c t i c e — 
r e c r u i t i n g , r e t e n t i o n , promotion, and leadership of m i l i t a r y 
members? 

d. What would be the impact of changing the c u r r e n t 
p o l i c y on r e c r u i t i n g , r e t e n t i o n , morale, d i s c i p l i n e , and 
m i l i t a r y e f f e c t i v e n e s s ? 

2. I f the c u r r e n t exclusionary p o l i c y i s r e t a i n e d , should 
t h e r e be an exception for.persons whose record of service would 
otherwise warrant r e t e n t i o n on m i l i t a r y duty? 

a. I f so, i s i t possible t o d r a f t l e g a l l y d e f e n s i b l e 
c r i t e r i a f o r determining whether the exception should be 
ap p l i e d i n s p e c i f i c cases? 

b. I f such i n d i v i d u a l s are r e t a i n e d , what 
r e s t r i c t i o n s , i f any, should be placed on t h e i r sexual 
conduct? 

3. I f the general exclusionary p o l i c y i s r e t a i n e d , should 
the armed services e l i m i n a t e pre-enlistment questions about 
homosexuality? 

a. I f so, should the exclusionary p o l i c y be l i m i t e d 
t o those who a c t u a l l y engage i n homosexual conduct a f t e r 
e n t e r i n g the service? 

b. I f such a p o l i c y i s adopted, what p o l i c y should 
apply t o those who openly declare t h e i r homosexuality a f t e r 
e n t e r i n g m i l i t a r y service? 

4. Before determining whether the p o l i c y should be 
changed, should there f i r s t be an e f f o r t t o determine whether i t 
i s p o s s i b l e t o d r a f t a p r a c t i c a l and l e g a l l y d e f e n s i b l e code of 
conduct r e g u l a t i n g homosexuality i n the m i l i t a r y s e t t i n g ? 

a. Should the m i l i t a r y have a s i n g l e code of conduct 
t h a t applies t o conduct between members of the same sex 
as w e l l as members of the opposite sex, or should there 
be a separate code f o r each group? 



b. Should there be l i m i t a t i o n s as t o whether a 
servicemember may engage i n homosexual acts — 

(1) a t any l o c a t i o n , on- or o f f - p o s t , where a 
heterosexual act would otherwise be appropriate? 

(2) only o f f - p o s t ? 

(3) w i t h other m i l i t a r y personnel? 

(4) only w i t h n o n m i l i t a r y personnel? 

c. What r e s t r i c t i o n s , i f any, should be placed on 
conduct between members of the same sex? Should such 
r e s t r i c t i o n s apply i n circumstances i n which such conduct would 
not be p r o h i b i t e d i f engaged i n between members of the opposite 
sex; t h a t i s , where such conduct would not c o n s t i t u t e sexual 
harassment, f r a t e r n i z a t i o n , of p r o h i b i t e d d i s p l a y s of a f f e c t i o n 
i n uniform -- such as: 

(1) A request t o engage i n sexual a c t i v i t y — f o r 
example, spending the n i g h t together i n a motel? 

(2) d i s p l a y s of a f f e c t i o n w h i l e out of uniform? 

(3) d i s p l a y s of a f f e c t i o n t h a t are otherwise 
p e r m i s s i b l e w h i l e i n uniform, such as dancing at a 
formal event? 

5. I f the c u r r e n t exclusionary p o l i c y i s changed, should 
t h e r e be a code of conduct r e g u l a t i n g behavior towards 
homosexuals i n the m i l i t a r y ? 

a. What r u l e s , i f any, should be adopted t o p r o h i b i t 
harassment on the basis of sexual o r i e n t a t i o n ? 

b. What r u l e s , i f any, should be adopted t o p r o h i b i t 
d i s c r i m i n a t i o n on the basis of sexual o r i e n t a t i o n ? 

(1) I f d i s c r i m i n a t i o n i s p r o h i b i t e d , how 
would a nondiscriminatory p o l i c y a f f e c t pay, b e n e f i t s , 
and ent i t l e m e n t s ? 

(2) Should homosexual couples receive the 
same b e n e f i t s as l e g a l l y married couples? For example, 
n o n m i l i t a r y spouses now are e n t i t l e d t o housing, 
medical care, exchange and commissary p r i v i l e g e s , and 
s i m i l a r b e n e f i t s . M i l i t a r y spouses also b e n e f i t from 
p o l i c i e s t h a t accommodate marriages, such as j o i n t 
assignment programs. 



(3) I f homosexual couples are given such 
b e n e f i t s , w i l l they also have t o be granted t o 
unmarried heterosexual couples? 

(4) I f d i s c r i m i n a t i o n i s p r o h i b i t e d , w i l l t h i s 
r e q u i r e express guidance i n personnel ac t i o n s -- such 
as i n i n s t r u c t i o n s t o promotion boards? 

(5) I f d i s c r i m i n a t i o n i s p r o h i b i t e d , w i l l there 
be a r e l a t e d requirement f o r a f f i r m a t i v e a c t i o n i n 
r e c r u i t i n g , r e t e n t i o n , and promotion t o compensate f o r 
past d i s c r i m i n a t i o n ? 

(5) I f d i s c r i m i n a t i o n i s p r o h i b i t e d , w i l l t h ere 
be a need f o r extensive s e n s i t i v i t y t r a i n i n g f o r 
members of the armed forces? 

6. The m i l i t a r y c u r r e n t l y endeavors t o respect sexual 
p r i v a c y by e s t a b l i s h i n g , t o the maximum extent p r a c t i c a b l e , 
separate l i v i n g and bathroom arrangements f o r men and women. I f 
the p o l i c y i s changed, should separate arrangements also be made 
f o r those who are declared homosexuals? 

7. I f the p o l i c y i s changed, what accommodation, i f any, 
should be made t o a heterosexual who objects t o rooming or 
sharing bathroom f a c i l i t i e s w i t h a homosexual? 

8. I f the c u r r e n t exclusionary p o l i c y i s changed, what are 
the i m p l i c a t i o n s of t o l e r a t i n g homosexual acts among m i l i t a r y 
members i n l i g h t of the s t a t u t o r y p r o h i b i t i o n against homosexual 
acts under the Uniform Code of M i l i t a r y Justice? 

a. I f the exclusionary p o l i c y i s changed, i s there a 
need t o change the law? 

b. I f the exclusionary p o l i c y i s changed but the 
s t a t u t o r y p r o h i b i t i o n remains, can the President i n the 
Manual f o r C o u r t s - M a r t i a l s p e c i f i c a l l y exempt from 
prosecution ac t i o n s t h a t would not be p r o h i b i t e d under a 
re v i s e d DoD D i r e c t i v e ? 

c. I f so, i s there also a need t o address 
heterosexual, consensual sodomy? 

d. Regardless of whether the p o l i c y i s changed, 
should the President, who has the a u t h o r i t y under the 
Uniform Code of M i l i t a r y J u s t i c e t o e s t a b l i s h maximum 
punishments, r e v i s e the curr e n t 5-year maximum punishment 
f o r consensual sodomy? 

9. I f the c u r r e n t exclusionary p o l i c y i s changed, what 



w i l l be the e f f e c t on pending c o u r t - m a r t i a l and a d m i n i s t r a t i v e 
discharge cases? 

10. I f the cu r r e n t exclusionary p o l i c y i s changed, what 
w i l l be the e f f e c t on the tens of thousands of past cases, 
p a r t i c u l a r l y i n terms of claims f o r back pay, reinstatement, 
promotions, and s i m i l a r forms of r e l i e f ? 

Mr. President, these are d i f f i c u l t and emotional issues, but 
they must be addressed. Every man and woman i n t h i s country has 
a r i g h t t o be respected. Our C o n s t i t u t i o n enshrines i n d i v i d u a l 
r i g h t s and l i b e r t i e s . Our C o n s t i t u t i o n also underscores the 
e s s e n t i a l r o l e of government i n p r o v i d i n g f o r the common defense. 
When the i n t e r e s t s of some i n d i v i d u a l s bear upon the cohesion and 
e f f e c t i v e n e s s of an i n s t i t u t i o n on which our n a t i o n a l s e c u r i t y 
depends, we must move very c a u t i o u s l y . This c a u t i o n i s prudence, 
not p r e j u d i c e . 

A thorough a i r i n g of these matters i s e s s e n t i a l before any 
f i n a l a c t i o n i s taken by the Department of Defense or the 
Congress, I t i s my i n t e n t t h a t the Armed Services Committee's 
hearings w i l l provide a comprehensive discussion of these issues 
by persons knowledgeable i n m i l i t a r y a f f a i r s , personnel 
management, and human r e l a t i o n s . 
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STATEMEN r OF CONGRESSWOMAN EI.EANOR HOLMES NORTON 
I IN SUPPORT OF LIFTING THE liAN ON 

^ I f A R Y SERVI<"1^ « V '̂ >̂ V MKN AMTt T.FJ5RTANS 
Cpngre l̂onal Uunfciviict, House 

January 27̂  1993 

Barring people from serving Uveir counliy because of their sexual orientalion is 
unadulterated discrimination. How to bar discriirination is always open to discussion. It is too 
late In our history to aigue wheilier to abolish discrimination. 

All of the largumenls we iiear today resonate painfully from our history' - division in the 
country, morale jof the services, apocalyptic forecasts of resistiinc;ti. Then the subject was 
blacks. Today t̂ e subjects are gay men and lesbians. Then the stimulus was a war against 
racism thai had been fbught by segregated troops. Today the stimulus must be uur uvm sense 
of right, and wrorig. 

Armed with the formidable weapon of military discipline, the services have often rapidly 
integrated Americans who had never before experienced equal treatment in civilian or miliiaiy 
life, Today as well military discipline must be used to reinforce equality, not discrimination, 

The militî ry has the best institutional record in the country of eliminating discrimination. 
Despite problems' still encountered by women and people of a»lor, the services have steadfastly 
refused to give iri to bigotry. They must not do so now. 

The arme<i sea-vices have set their own high standard, Congress and the President must 
hold them to it. i 
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D̂ AMftTO ANNOUHCES SUPPORT F(Ht LlgTUfS ftflH ̂  ™ g MILITARY 

WASHINGTON —• U.S. Senator Alfonse M. D'Amato (R-N7) today 
announced hie support for President Clinton's decision to overturn 
the ban on gays in the militazy. Text follows i 

"Mr. President, I rise to stake a short and direct statement. 
I am compelled to do so because I believe in i t s correctness. 

"No government has the right to discriminate against ftnv of 
it s own people. 

"Gays and heterosexuals have served in the military in the 
past with honor. And they w i l l continue to serve honorably 
together in l:he future. 

"Private behavior should not bie the issue ' the manner in 
which the job i s performed should be the guiding criteria. 

" I know my position will be a controversial one. I support 
allowing gays in the military. It's that simple. Thank you Mr. 
President." 
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Q Senator, what's you own vote? j 

Q How would you support i t ? 

SEN. MUNNi I support the current pol i c y , and I j v e aaid that on a 
; umber of occasion;?. T do believe we ought t o have Jjiearings. 

The Constitution of the united States provides ^hat the Congress of 
•,he United States s h a l l raise and support armies. Aiid we have a clear, 
specific duty to provide i n statutes f o r the well-beiing and the overall 
provision f o r those armies and navies and a i r forces] There's not any 
qiGstion about our c o n s t i t u t i o n a l duty. And I thinkjCongress i s going to 
have to address t h i s policy. ; 

I t ' s f i n e for the President to give his views, 
iecide what he's going to do i n Executive Orders. Bi 
policy dealing with our m i l i t a r y i s a shared respons. 
Congress of the United States needs to speak to i t . 

I t ' s f i n e for him to 
, t , the fundanienLal 
b i l i t y , and the 

I'm going to be having hearings on t h i s subject , I promised Senator 
Metzenbaum l a s t year, on the f l o o r of the Senate, thijit we would have 
hearings on t h i s subject. And we w i l l have hearings 
:;̂ ometiine beginning i n the month of March. 

on the subject 

I t may takes some weeks, and i t may take months; So, I'm not saying 
./ e ' l l wrap everything up i n xMarch. There are many ciiimplicated questions 
on the subject, and I plan to -- probably tomorrow —1| make a speech on the 
''loor where I w i l l enumerate those questions that we i i w i l l be going int o in 
March. !: 

I think our committee ought to go i n t o the hearings with a view of 
hearing from everyone. A l l of us have oux own indivjidual vicwc. But, I 
think we ought to a l l be w i l l i n g f o r those views to lie shaped a f t e r we 
have heard from the President and his team, Secretar): Aspin, and also 
^fLer we've heard from many members of the m i l i t a r y ijin both sides of the 
Issue. I; 

I think something's fndamentally flawed when th( 
and women i n the m i l i t a r y have an issue that i s ai 
affects them, and they never have been heard from. 7 
ought to be heard from. And I can assure the men anc 
m i l i t a r y that they w i l l be heard from whatever t h e i r 

We'll have not only top-raking o f f i c e r s and raeral 
ChiefB we'l l want to hear from them — but I ' l l aJ 
people and some young o f f i c e r s so that we can get a \ 
This i s an important issue of the m i l i t a r y . And beft 
on i t i n tho Congress — and I would also hope i n thf 
we would have t h e i r thorough views. 

Q i n the ~-
your leadership. 

(inaudible) — 
(inaudible) 

memo, i t says the 
keeping the ban 

people — the men 
1 v i t a l to them that 
ind I believe they 
; women i n the 
views. 

ers of the Joint 
jso have some enlisted 
lew of the m i l i t a r y , 
re we make decision 
White House that 

t — (inaudible) --
jh place, does that 

I 1! 



mean i t ' s — (inaudible) — 

SEN. NUNNJ I just — I really don't want to coi 
haven't read, I haven't seen the memo. I read it i] 
don't want to -- I can't conclude where the votes art 
what the Congress should — is going to do. I can c< 

iment on a memo that I 
i the paper. And I 

I can't conclude 
tnclude the 

Constitution of the United States puts thie responsi)>ility on the Congress 
ot the United States as well as the President of the jUnited States and 
Command-in-Chief. 

[Xt's not simply a presidential prerogativeT) 
i 

Q Senator, (inaudible) — your mind i s mride up. You said the 
other time that you should be open — open to what ccjmes out of the 
hearings. Does this suggest that — j 

SEN. NUNN: I didn't — I said I had a current jjosition. That i s my 
current position. That i s my strong — strongly helij: view that the 
current policy has a good reason for i t . But, I alscji think there are 
other views that ought to be heard. And our committiiie w i l l hear those 
views. li 

Whether I chaiige my mind or not w i l l depend on 1 
and the views of an awful lot of other people. So, j 
i t . I don't have I'm not equivocal on the subject 
current policy should be adhered to. 

he testimony we have, 
es. I have a view on 
;. I think the 

But, I also recognize there are court cases. Tljere are challenges. 
There are many people who are in the military today vlho are not disclosed 
as homosexuals, but who probably either are or have ithose tendencies. 

We have a whole series of questions about whethf 
mind, or whether we w i l l basically be governing condi 
complicated, complex issue. 

r this i s a state of 
ct. So, i t ' s a 

Anyone who thinks that you can just make a deci£̂ ion, sign an 
EAecuLlve }: 
Order, and that's i t , hasn't looked at the underlying questions there. 
There are an awful lot of question on this subject, i'nd I ' l l be going into 
those on the floor, probably some time tomorrow. }. 

Q Senator, i s the President -- (inaudible) 

'r 
Q -- (inaudible) — the situation now? 
SEN. NUNNI I have no I have no vote count. |l don't purport to 

try to speak for anyone other than myself on the sub 
lot of interest in the subject. Senator Metzenbaum i 
last year. He did not push for a vote. And I pled tjb have hearings on 
i t . And I'm tel l i n g you here today that we w i l l have • hearings beginning 
some time in March. 

act. We do have a 
laised i t on the floor 



Q -- (inaudible) — 

SEN. NUNNI Absolutely. We'll hear from ~ we' 
points of view on the subject. We ce r t a i n l y w i l l ha^ 
groups that w i l l be invited to be heard, both i n the 

1 hear from a l l 
e people in gay 
m i l i t a r y and, 

c e r t a i n l y , from some organizations outside the milit^iry. 

Q — (inaudible) — have handled i t so far? 

SEN. NUNN: Wil l I comment on i t ? 1: 

Q Are you concerned about the way -- the manner i n which 
(inaudible) — 

SEN. NUNN: We'll I ' l l j u st say that i f there's a strategy there, 
v.hat i t hasn't been explained to me. (Laughter.) 

Q Does that mean you're d i s s a t i s f i e d ? 

SEN. NUNNJ NO. I t just means what T Raid. T ^^ust am not part of 
the strategy. I haven't been -- I haven't --

Q (inaudible) — on the Congress concern, 
week, and now — 

SEN. NUNN: I didn't get the question. I heard 

Q How would you describe the beginning of tl 
between the Clinton White House and Congress with thf 
(inaudible) -- of l a s t week, and now th i s coming up I 

SEN. NUNN: Well, I didn't view that as a contei 
nomination as a contest between the Congress and the 
the people i n the White House concluded as the pec 
and the Senate concluded as the week went on — that 
nomination that could be sustained. 

And I think that she was -- probably q u a l i f i e d 
but the nature of her mistakes were b a s i c a l l y — weni 
of her job. And that's what you look at in t h i s sitv 
have been charged for carrying out the very laws thai 
breached with knowledge. 

When I f i r s t heard about the subject of Zoe Bai 
whether she understood the implications of the law ai 
even understanding that she was violating the law. 
that, then I didn't make any public statement, but i 
that went to the heart of her job. 

So, I didn't see t h i s as a contest between the , 
Congress. I don't see t h i s aa a contest — t h i s who 

ng Zoe Baird l a s t 

the references, but 

:e relationship 
I Zoe Baird — 
jonday morning? 

•t — the Zoe Baird 
•President. I think 
iple i n the Congress 
t h i s was not a 

or other positions, 
right to the heart 

ation. And she would 
she had admitted she 

jd, I did not know 
d had gone forward 

Vi'hen she admitted 
was c l e a r to me that 

resident and the 
e homosexual issue 

iJ ; ; ; I 



between the President and the Congress. I t may get 
have differences of opinion when we conclude. 

iown to th a t . We may 

that the m i l i t a r y I, of the United Stares 
,:sd States i s 
actions f o r ev^ery 

But, one thing wa a l l know ia 
i.s important. The morale of the m i l i t a r y of the Unl 
•Lmportant, We also have certain c o n s t i t u t i o n a l prot 
i n d i v i d u a l i n t h i s country. 

We have to reconcile those things, and we have j'o take i n t o account 
not only the views of homosexuals which are important. — many of them have 
served ably, and I'm sure many of them continue to -| but also the ri g h t s 
of privacy of those men and women i n the m i l i t a r y th.jt are not homosexual. 
Both have t o be heard from. i 

Wo also have a very important consideration aboil t the m i l i t a r y being 
d i f f e r e n t from any other walk of l i f e . Almost any oijiher job you describe, 
when you get through with the job, you go home at niclht. You have your 
privacy of your home. In the m i l i t a r y , that's j u s t i^bt the case. 

And people i n the m i l i t a r y — who have served i ; 
understand that and understand i t w e l l . When you go 
tha United States, you give up a certain amount of p::j|ivacy. And that 
makes tho m i l i t a r y unique and d i f f e r e n t from almost t 
l i f e . 

And we have to consider that i n looking at the 
m i l i t a r y , and looking at the morale of the m i l i t a r y , 
changes should be made; and i f they are going to be rt 
those changes. 

Q Senator, as a matter of national p r i o r i t y , 
t h i s issue at t h i s time prevents things from the m i l j 
troops i n Somalia, when the administration i s t r y i n g 
aJternative policy perhaps, or continuation of the pc 
(inaudible) — about the former Yugoslavia? Is t h i s 
Issue when there are so many o t h e r ' m i l i t a r y matters t 

the m i l i t a r y — 
jinto the m i l i t a r y of 

SEN. NUNN: I f I had my way, we would wait the hearings of the 

ves:y other aspect of 

phesion of the 
and i n jietermining i f 
ade, how to make 

; do you think that 
|tary when there are 
to come up with an 
i i c y i n Iraq — 
the time f o r t h i s 
b consider? 

Congress, and probably even have a presi d e n t i a l commi 
deliberate on t h i s matter, And, therefore, we would 
came out of those hearings and came out of that presi 
recommendations some time much l a t e r t h i s year. 

But, that i s my personal view, and the President 
got elected on the platform. He has his view. And w 
that i n t o account. 

Q Senator, — (inaudible) 

SEN. NUNN: No disrespect, David. Excuse me. ( 

Q Have you and Mr. Aspin — (inaudible) — 

psion that would 
take any action that 
l e n t i a l commission 

of the United States 
! w i l l c e r t a i n l y take 

fjaughter.) 

:;7C h, _ U .• - ' I ! 



SEN. NUNN: I had breakfast with Secretary Aspij'i on Friday morning. 
We had many things we discussed. This was one of t h 
cer t a i n l y not — 

Q — (inaudible) — had a conversation with 
Friday -- (inaudible) — 

SEN. NUNN: I don't know. Friday morning i s wh< 
with him, I'm not sure when the memo was written. 
of the memo. I had breakfast with him on Friday morilling, but I've had 
discussions 

— (ina\idibl0) --

im. This was 

him prior to the 

n I had breakfast 
don't know the date 

SEN. NUNN: 
gecretdry Aspin. And there have been several occasic 
has come up, so i t was not limited to Friday. We've 

I've had several — a number of con-\,iersations with 
•ns where t h i s subject 
had several 

conversations. And I've had several conversations wijth President Clinton 

Senator, i t seems to me that you're the b£ 
probably in the Congress to asse-s^Oihe mood of the cdlnctrcas. And i f 
don't know i f — number one: 
to do with surprising 

i t ' s surprising. But, 

vote 
SEN. NUNN: I never pretend to know the mood of 

I've seen Congress change i t ' s mind on a dime 

We saw l a s t week how quickly the Senate of the United States can 

St q u a l i f i e d person 
you 

i — (inaudible) — has 

Congress u n t i l we 

react to public opinion, 
public thinks about i t . 

The ultimate quesrion w i l l 

I think u n t i l you have a thorough set of hearirids, u n t i l the Congress 
of the United States has a chance to focus on i t . Mcjst people have been 
concerned about taxes or eduction or health. Most pejaple haven't sat 
around and focused on th i s one issue. 

be what the American 

So, I don't think the Congress of the United Sta 
mind on the issue. I f they have, I don't know what t 
think the American people are close l y divided. I t h i 
hearings, perhaps a pre s i d e n t i a l connnission, should p 
de f i n i t i v e f i n a l action. 

on t h i s ? 
And do you f e e l there should be a recorded 

SEN. NUNN: Well, i t ' s ~ i t ' s j u s t l i k e any oth 
controversial, there w i l l be a recorded vote. I f i t ' 
to come to some amazing consensus that had no controv 
not object, per se, to a voice vote. I'd be very sho 

tes has made up i t s 
lie count i s . And I 
hk a thorough set of 
becede any kind of 
i I 
vote in the Conaress 

r vote. I f i t ' s 
not i f we were 

isray, then I would 
bked i f that happens. 

Qrin/ciifi,-: 
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Hnitd t̂atts Senate 
WASHINGTON, DC 20610 

BTATBMENT SUPPORTINC PRESIDENT CLZNTON*£l EFFORTS TO 
REMOVE THE HAN ON GAYS AND LESBIANS IN THE MTLITARY 

January 28, 1993 

We, the Democratic women of the United States Senate, support President 
Clinton's efforts to end the discrimination against gays and lesbians serving in 
the military. 

The United States military is filled with brave men and women who risk 
their lives to defend their country. Competence, courage and a willingness to 
serve one's country — not sexual orientation — should be the criteria for those 
wishing to enlist. 

Forty years ago, president Truman had tne courage to end radal 
segregation in the military. Today, President cnnton has the same courage to 
extend our nation's highest standards of democracy to the military ana ensure 
equahty and opportunity for all women and men wishing to enlist and serve m our 
armed forces. 

NE FEINSTEIN ^SENATOR BARB A' 

SENATOR BARBARA MIKULSKI Y BRAUN 

SENA^O^ PATTY bidRRAY 
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T H E W H I T E H O U S E 

W A S H I N G T O N 

MARCH 5, 1993 

MEMORANDUM FOR THE PRESIDENT 

FROM: Howard PasterUr 

The Vice President has secured an agreement from Chairman Dellums 
to postpone his hearings on gays in the military i f Senator Nunn 
wi l l do the same. The Vice President i s rightly concerned that 
those hearings w i l l , i f held this month, undermine our work on 
the economic plan. 

I t i s the Vice President's view that i t w i l l be necessary for you 
to c a l l Senator Nunn to get him to postpone the hearings. As you 
know. Senator Nunn did speak out today on the defense budget, and 
i t i s fair to say he modulated the tone of his remarks. Also, he 
has signed the Brown letter on the stimulus package. 

While I do not dispute the Vice President's view that you may 
have to ask to have the hearings postponed, I am not certain i t 
is worth the potential price. My recommendation i s that Mack 
c a l l Senator Nunn and make the effort but I f e l t i t appropriate 
to make you aware of the Vice President's view. 

cc: Mack McLarty 
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EXECUTIVE ORDER XXXX 

SERVICE IN THE ARMED SERVICES 

WHEREAS it is essential that there be maintained in the armed services of the United 
States the highest standards of democracy and military efficiency: 

NOW, THEREFORE, by virme of the authority vested in me as President of the United 
States, by the Constitution and the statutes of the United States, and as Commander in Chief of 
the armed services, it is hereby ordered as follows: 

1. It is the policy of the President tliat individuals shall be allowed to serve in the armed 
services without regard to their sexual orientation. 

2. The Secretary of Defense shall establish such rules and regulations as are necessary 
to carry out this policy in a manner that does not impair military efficiency or morale. 



THE SECRETARY OF DEFENSE 
WASHINGTON, D.C. 20301-1000 

[DATE! 

MEMORANDUM FOR THE SECRETARY OF THE ARMY 
SECRETARY OF THE NAVY 
SECRETARY OF THE AER FORCE 
CHAIRMAN, JOD̂ T CHIEFS OF STAFF 

SUBJECT: IMPLEMENTATION OF EXECUTIVE ORDER XXXX 

1. GENERAL RULE: Pursuant to Executive Order No. XXXX, Regular and Reserve 
military personnel who are homosexual or bisexual shall not be disqualified, excluded, or denied 
promotion in rank based solely on sexual orientation. 

2. DEFINITIONS: For purposes of implementation of this Executive Order, the 
definition of "homosexual," "bisexual" and "homosexual act" shall be the same as the definitions 
used in DOD Directive 1332.14 (Jan. 28, 1982). The definitions are as follows: 

(a) "Homosexual" means a person, regardless of sex, who engages in, desires 
to engage in, or intends to engage in homosexual acts; 

(b) "Bisexual" means a person who engages in, desires to engage in, or intends 
to engage in homosexual or heterosexual acts; and 

(c) A "homosexual act" means bodily contact between members of the same sex 
for the purpose of satisfying sexual desires. A "heterosexual act" means bodily contact between 
members of the opposite sex for the purpose of satisfying sexual desires. 

3. RESTRICTIONS: The following restrictions shall be placed on homosexual and 
bisexual members of the armed services: 

(a) No public homosexual act between service members shall be permitted on 
military installations. No public homosexual act shall be permitted between service members 
off-base, while in uniform. 

(b) Base commanders shall retain discretion to prohibit additional public contact 
displaying affection between homosexual members of the armed services if the commander be­
lieves such public contact will be detrimental to good order and morale. 



(c; Base commanders shall have the discretion to prohibit speech about sexual 
orientation that is made in a public setting, with the intent of presenting a public, political 
statement or with the intent of being intrusive or disruptive, by servicemembers in a military 
setting, in uniform, or on-duty. 

(d) Initial violations of provisions (a) - (c) shall be punished through appropriate 
reprimands. Persistent violations of provisions (a) - (c), after appropriate warnings in writing 
and an opportunity to be heard, shall be grounds for further discipline. 

4. BENEFITS: (a) Housing which is designated for married couples in the anned 
services shall not be provided to homosexual individuals who present themselves as homosexual 
couples. 

(b) Health and other insurance benefits which are provided to spouses of 
members of the armed services shall not be provided to those who present themselves as partners 
of homosexual servicemembers. 

5. COLT^SELING, DISCIPLINE AND TRANSFERS: Base commanders shall 
continue to apply rules and regulations that are necessary for the maintenance of military 
efficiency, good order, and morale. These rules may include the following: 

(a) Counseling and discipline of individuals who refuse to comply with the 
requirements of Executive Order xxxx and these implementing regulations; 

(b) Transfer of individuals from unit assignments or housing arrangements if such 
transfer is found to be necessary and appropriate by the commanding officer. 

6. SEXUAL HARASSMENT RULES: Armed services niles prohibiting sexual 
harassment shall be strictly enforced with regard to heterosexual, homosexual, and bisexual 
servicemembers. The prohibition on sexual harassment shall include a prohibition on 
propositioning another servicemember for sexual favors. 

7. UNIFORM CODE OF MILITARY JUSTICE: Allegations of violations of the 
Uniform Code of Military Justice shall be investigated and prosecuted in an even-handed manner 
with regard to homosexual, bisexual and heterosexual servicemembers. 

8. EDUCATION AND NON-ENDORSEMENT: The armed services shall include a 
component in its training with regard to the presence of homosexuals and bisexuals in the armed 



services. Such education shall not include an endorsement by the armed services of homosexu­
ality or bisexuality. 

9. REINSTATEMENT OF CERTAIN INDIVIDUALS: Individuals who were 
discharged or placed in stand-by reserve since November 5, 1993 shall be, if they desire, rein­
stated to their previous positions, with appropriate seniority and backpay. Individuals who have 
current litigation pending against the military because of discharges based on homosexuality or 
bisexuality shall be treated in the same manner. This relief shall not apply to any individual 
whose discharge was based on circumstances other than those allowed under these implementing 
regulations. 

10. PAST DISCHARGES: (a) Individuals who were discharged prior to November 5, 
1993, and individuals who do not have pending litigation based on their discharges, shall be 
entitled to re-enlist in the armed services, if they meet the qualifications for re-enlistment. Such 
individuals shall not receive backpay or back benefits. 

(b) Individuals who were discharged based on circumstances allowed under these 
implementing regulations shall have their discharges upgraded to "honorable" and all attendant 
veteran benefits shall accrue to such individuals. 

11. DIRECTIVE NO. : All prior Department of Defense Directives regarding the 
service of homosexuals and bisexuals in the armed services are hereby revoked. This 
memorandum shall be codified as Department of Defense Directive No. . 



GUIDANCE TO ACCOMPANY THE IMPLEMENTING DIRECTIVE 

I . ISSUES REGARDING SPEECH 

1. Q. Can a person serve in the armed services if he or she says that he or she is a 
homosexual or a bisexual? 

A. Yes. The Executive Order provides that individuals may serve in the armed services 
without regard to their sexual orientation. This means that a person can tell someone else that 
he or she is homosexual or bisexual. 

2. Q. Does it matter to whom that information is given? Can a person tell a co­
worker? Can a person tell a superior? Can a person tell a subordinate? 

A. It does not matter to whom the information is given. It is not practical to develop 
fine-line distinctions regarding who can hear this information and to require military officials 
to police these distinctions. Once we accept that the presence of a gay person in a unit will not 
harm unit cohesion with proper military leadership (see RAND Corporation data), it is irrelevant 
to whom such individual tells such information. 

3. Q. Can a person announce in a public setting, in a very public manner, that he or 
she is homosexual or bisexual? 

A. Probably not. Base commanders may prohibit speech about sexual orientation that 
is made in a public setting, with the intent of presenting a public, political statement or with the 
intent of being intrusive or disruptive, by servicemembers in a military setting, in uniform, or 
on-duty. 

4. Q. Can a person own books on gay issues and display them on his or her bookshelf? 

A. Yes. A person can own books, magazines and other literature on gay issues. In 
light of the fact that a unit can function well with a gay member, there is no reason to restrict 
the reading (or display of reading) by that member. 

5. Q. Can a gay person have a picture of his or her lover on the person's desk? 

A. Yes. A display of a picture is analogous to a simple, non-intrusive statement that 
the person is gay. That statement is not disruptive. 



6. Q. Can a person place pin-ups of gay men in sexually suggestive positions in the 
barracks? 

No. Under this Directive, the base commander retains discretion to prohibit the public 
placement of homosexual materials that the commander believes would be disturbing to other 
members of the armed services. Thus, strict rules can be applied to restrict placement of 
materials in barracks. 

7. Q. Can a member of the armed services attend a gay pride day parade or a dinner 
hosted by a gay rights group, not in uniform? 

A. Yes. There is no reason to restrict the associational rights of such individuals off-
base and during off-duty hours. 

8. Q. Can a member of the armed services attend a gay pride day parade or a dinner 
hosted by a gay rights group and speak at the parade or dinner, again not in 
uniform? 

A. Yes. This is no different from the individual saying that he or she is gay. 

9. Q. Can a member of the armed services attend a gay pride day parade or a dinner 
hosted by a gay rights group in uniform and/or speak at the parade or dinner in 
uniform? 

A. Restrictions may be placed on what servicemembers do in uniform. Such restrictions 
already exist and should be applied across the board. 

I I . ISSUES REGARDING CONDUCT 

1. Q. Can a homosexual or bisexual person be restricted in his or her conduct in 
military settings? 

A. Yes. A separate, specified code of conduct will apply to homosexuals and bisexuals 
in military settings. Under these rules, individuals will be prohibited from engaging in any 
public homosexual acts. Under pre-existing DOD Directives, a homosexual act is defined as 
bodily contact between members of the same sex, actively undertaken or passively permitted, 
for the purpose of satisfying sexual desires. 

2. Q. Will homosexuals and bisexuals be prohibited from kissing each other in public 
in military settings? 



A. Yes. Kissing is ordinarily undertaken for the puq)ose of satisfying a sexual desire. 
Such kissing would be prohibited. 

3. Q. Will homosexuals and bisexuals be prohibited from hugging each other in public 
in military settings? 

A. Yes. Hugging is often undertaken for the purpose of satisfying a sexual desire. Such 
hugging would be prohibited. 

4. Q. Will homosexuals and bisexuals be prohibited from holding hands in public in 
military settings? 

A. Holding hands may be undertaken to satisfy sexual desires and therefore may be 
prohibited. In addition, under this Directive, the base commander also has discretion to prohibit 
any public contact displaying affection between homosexual members of the armed forces if the 
commander believes such contact will be detrimental to good order and morale. Holding hands 
can be prohibited under this provision. 

5. Q. Will homosexuals and bisexuals be prohibited from dancing with each other at 
military dances? 

A. Yes. As noted, the base commander has discretion to prohibit any public contact 
displaymg affection between homosexual members of the armed forces if the commander 
believes such contact will be detrimental to good order and morale. Dancing can be prohibited 
under this provision. 

6. Q. What will be the disciplinary results for a person who violates the provisions 
regarding inappropriate public homosexual acts or other inappropriate homosexual 
displays of affection? 

A. Initial violations of these provisions shall be punished through appropriate 
reprimands. Persistent violations, after the servicemember has been warned, shall be punished 
with further discipline. Consistent refusal to obey these requirements may result in dismissal. 

111. ISSUES REGARDING HOUSING AND UNIT ASSIGNMENTS 

1. Q. Can an NCO or a commander transfer a heterosexual person out of a unit, or 
out of a housing setting, if the person objects to serving with or living with a 
homosexual servicemember? 



A. Yes. Under the Directive, NCOs and commanders will retain their traditional discre­
tion to handle personnel matters within their units and their commands. If a heterosexual person 
is experiencing difficulties working with, or living with, a homosexual servicemember, the NCO 
should counsel that individual to determine if the difficulties can be resolved. If the NCO 
determines that the difficulties cannot be resolved, he or she shall have the discretion to transfer 
the heterosexual servicemember. 

IV. BENEFITS 

1. Q. Will housing traditionally provided to married couples be provided to 
homosexual servicemembers who present themselves as homosexual couples? 

A. No. Benefits that are reserved for married couples, including housing, will not be 
provided to homosexual couples. 

2. Q. Will other benefits provided to married couples, such as health and insurance 
benefits, be provided to homosexual couples? 

A. No. Benefits that are reserved for married couples, including health and insurance 
benefits, will not be provided to homosexual couples. 

V. SEXUAL HARASSMENT 

1. Q. Will heterosexual servicemembers be protected from unwarranted sexual 
advances from homosexual servicemembers? 

A. Yes. Under the Directive, armed services rules prohibiting sexual harassment are 
to be strictly enforced with regard to heterosexual, bisexual, and homosexual servicemembers. 
This includes unwarranted sexual advances, such as direct propositioning of another 
servicemember for sexual favors or making inappropriate sexual comments towards another 
individual. 

VII. UNIFORM CODE OF MILITARY JUSTICE 

1. Q, How will Article 125 of the Uniform Code of Military Justice (UCMJ), the 
provision that prohibits sodomy, be applied against homosexual and bisexual 
servicemembers in the military? 

A. Article 125 will be applied against homosexual and bisexual servicemembers in the 
same way that it is currently applied against heterosexual servicemembers. In accordance with 



accepted prosecutorial tradition, private, consensual conduct between adults will not be 
investigated or prosecuted. By contrast, private conduct with aggravating circumstances, such 
as sex with a minor or nonconsensual sex, will continue to be investigated and prosecuted 
against both heterosexual and homosexual members of the armed services. 

In addition, cases involving fraternization and sexual harassment, off-base and not in 
uniform, will continue to be prosecuted against both heterosexual and homosexual members of 
the armed services. 

VIII. EDUCATIONAL TRAINING 

1. Q. Will heterosexual servicemembers be required to participate in sensitivity 
training sessions that endorse homosexuality? 

A. No. The Department will incorporate in its DAOMI training a component that deals 
with the presence of homosexuals and bisexuals in the armed services. This component will 
focus on viewing sexual orientation as a private matter that is not the business of other 
individuals. The educational component will not endorse homosexuality. 

IX. PRIOR DISCHARGES 

1. Q. What rights will individuals have who were discharged prior to this change in 
policy? 

Individuals who were discharged or placed in stand-by reserve since November 5, 1993 
shall be, if they desire, reinstated to their previous positions, with appropriate seniority and 
backpay. Individuals who have current litigation pending against the military because of 
discharges based on homosexuality or bisexuality shall be treated in the same manner. This 
relief shall not apply to any individual whose discharge was based on circumstances other than 
those allowed under this Directive. 

Individuals who were discharged prior to November 5, 1993, and individuals who do not 
have pending litigation based on their discharges, shall be entitled to re-enlist in the armed 
services, if they meet the qualifications for re-enlistment. Such individuals shall not receive 
backpay or back benefits. 

Individuals who were discharged based on circumstances allowed under these 
implementing regulations shall have their discharges upgraded to "honorable" and all attendant 
veteran benefits shall accrue to such individuals. 
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Policy: IndiviJudls entering [he armed services, or undergoing 
security clearances, would not be asked if ihey were gay. 
OfT-dut>- conduct, such as going lo a gay bar or being seen 
with another ^uy person, would not permit a question 
regarding the person's homosexuality. On base, gay liwralurc 
and photographs o f partners would also not trigger questions. 

Result: This i ^ a true "don't ask' policy. 'Iliat is, there are 
no inadvencni actions that a gay person could take on-base 
(e.g., writing in a Icuer or a journal that he or she is gay), 
and no intentional actions taken ofT-basc (e.g., throwing a 
party with a gay lover) that would permissibly trigger a 
question regarding the person's homosexuality. 

Policy: A person could tell anyone that he or she is gay, on-

base or oflT-base, privately or publicly. 

Result: This tipnroach allows gay people lo live honestly and 
with dignity in L'lc military and will provide them with real and 
eflective security. As a practical matter, most gay people in the 
military will share infuniiation about themselves discreetly. 
There is no evidence that knowledge that a person is gay (either 
through private or public speech) wilt affect unit cohesion. 

Policy: Would allow private, conscn:iual sex bchurm gay 
adults, olT'busc. Would have strict rules against iiiiscundui.'i. 
such as sexual hurassmcnl and fraternization. Wntild apply 
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Policy: Similar to the CMS proposal. Individuals entering the 
armed services, or undergoing security clearances, would not 
be asked i f they were gay. Off-duty conduct would also not 
trigger questions regarding the person's homosexuality. On 
base, gay liiemture and photographs of partnen would also 
not trigger questions. 

Result: Like die CMS approach, this is a true "don't ask" 

policy. 

Policy: A person could privately tell a co-worker that he or she 
is gay. The person could also act in a manner off-base that 
made it clear the person is gay (e.g., appear at a gay event with 
a lover). But the person could not announce in a very "public" 
manner on base that he or she is gay. 

Remit: Personal honesty is somewhat advanced by this 
approach because people can be honest with their coworkers. 
But an atmosphere of fear wi l l still be maintained: when wi l l a 
commander consider the speech too "public" and punish the gay 
person? Any restriction on saying that one is gay reduces the 
basic dignity of that person and leaves open the potential for 
abuse of power. 

Policy: Would allow private, consensual sex between gay 
adults, off-base. 

Probable Policy: Would not allow public mdiiifcMJlions n(' 
affection between gay people on base or in unifonn. (May Iiavc 
separate rules to this effect.) Would have strict rules against 
misconduct, such as sexual harassment and fraternization. 

Result: This allows gay people to have private, off-duty live^. 
like straight people have. This approach does not condone 
misconduct, such as sexual harassmcnL A separate bchaviur>ii 
code regarding gay displays of affection, however, is problcmiit-
ic because it is unnecessary given existing rules. 
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Policy: Individuals entering the armed services would not be 
asked whether they are homosexual. 

Poi i iblc Policy: Perhaps people would not be asked during 
security clearances whether they are homosexual. It is unclear 
i f going to a gay bar. reading a gay magazine, or attending a 
gay rights activity would trigger an investigation o f whether 
the person is gay. 

Result: A commanding officer could always sull ask a 
servicemember i f he or she were gay. I f the person were gay 
and chose to answer honestly, the person would be 
discharged. There would be no discretion to this discharge. 

Policy: A person could not tell any co-worker, superior or 
subordinate that he or she is gay. A person could not engage in 
any action, on-base or off-base, that would indicate the person is 

gay 

Result: In most cases, gay people in the military have not told 
others they are gay. Instead, other people have told on them -
based on an overheard conversation, reading the person's letters, 
or Just suspecting the person. This approach forces people to 
live an ongoing lie, directly contrary to the military values o f 
integrity and honesty, and maintains an ongoing fear of 
disclosure for gay people. 

Policy: Would not allow any private, consensual sex between 
gay adults, on-base or off-base. Aoy homosexual sex would he 
grounds for administrative discharge; hoirtoscxual lodomy (unil 
or anal sex) would be grounds for criminal prosecution under 
the Uniform Code o f Military Justice ( U C N O ) . 

Result: This effectively mainuins the ban for everyone otlicr 
than celibate gay people, which is unuxcptablc. This approach 
also ignores the fact that straight people engage in oral sex at 
the same incidence as gay people (which is equally prohib i i rd 
by the UCMJ as sodomy) but such acts are not cuncntly 
criminally prosecuted by the military. 

NO. because gay people 
can still be discharged 
for acknowledging they 
arc gay or i f found lo 
have engaged in ptivatc, 
consensual gay sex. 

'repaied by Campaign for Military Service Legal/Policy Division 



ESSENTIAL ASPECTS OF A DOD/CLINTON PROPOSAL 
THAT WOULD BE NECESSARY IN ORDER NOT TO BREAK 

THE PRESIDENT'S BASIC COMMITMENT 
OF NON-DISCRIMINATION IN THE ARMED SERVICES 

A.K.A. "DEAL-BREAKERS" 

1. The policy must state that there will no longer be discharges based on gay status. 

* The policy cannot state that homosexuality is incompatible with military service.. 

* The policy cannot allow discharging a person who states that he or she is gay. 

2. The policy must state that there will be equal enforcement and punishment with 
regard to homosexual and heterosexual sexual conduct and sexual misconduct. 

* The policy must clearly state that there will be equal enforcement of the UCMJ 
provision, Article 125, with regard to private, consensual adult sex ~ homosexual or 
heterosexual. 

* I.e., the policy may not have separate grounds for discharge based on private, 
consensual gay sex, different from straight sex. 

* Sexual misconduct (sexual harassment, fraternization, nonconsensual sex, sex with 
minors and sex in public places) must be equally punished for homosexuals and 
heterosexuals. 

3. There must be no restrictions on private speech. 

* Individuals must be allowed to acknowledge their sexual orientation to co­
workers, superiors and subordinates. This is an essential aspect of gay identity. 

Overall Principle 

At all costs, the policy carmot be premised on continued allowable discharges 
based on status or conduct, and then simply be "papered over" with supposed 
restrictions on grounds for investigation. That is like having a statute say "x", the 
legislative history say "not x" and believing that the legislative history will prevail 
over the statute. That will not work. 
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'Executive Committee 

COMPREHENSIVE PROPOSAL FOR LIFTING THE BAN 
ON GAY, LESBIAN AND BISEXUAL SERVICEMEMBERS 

IN THE UNITED STATES MILITARY 

PROPOSAL SUMMARY 

No Discrimination Based Upon Status: The mere acknowledgment 
of being a gay person should not be a basis for precluding that 
individual from serving in the armed forces, even when the person's 
gay status is known to others in the military. 

No Discrimination Based Upon Private, Consensual Conduct: 
Private, consensual gay conduct should not be a basis for discharge. 
It is disingenuous to allow people to stay in the military if they "say" 
they are gay, but to discharge them if they live out that fact in their 
private lives. 

No Prosecution of Private, Consensual Sodomy by Gay or Straight 
Personnel: Article 125 of the Uniform Code of Military Justice 
(UCMJ) prohibits sodomy (oral or anal sex) between people of the 
same or opposite sex. 

The military traditionally has not prosecuted private, consensual 
sodomy between heterosexual adults under Article 125. The same 
approach should be followed with regard to gay perso.nnel and the 
Military Prosecutor's Manual should be amended to reflect this 
approach. Articles 133 and 134 of the UCMJ should also be applied 
in an evenhanded manner. 

Apply Sexual Misconduct Regulations in an Even-handed Manner: 
A strict code regulating sexual misconduct should be developed and 
enforced across the board. All inappropriate sexual conduct - such 
as sexual harassment, fraternization or sex in the barracks - is 
detrimental to the military mission, whether practiced by gay or 
straight personnel. 

The Campaign for Mi l i tary Service is a shor t - te rm, broad-based ef fort to secure congressional and public support for an execut ive order 
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5. Continue to Discourage Public Displays of Affection On Base and/or in Uniform: 
Public displays of affection, on base and/or in uniform, have long been prohibited by 
the military, sometimes by tradition and custom and sometimes by service policy or 
regulation. This prohibition should continue, with discretion in application left to the 
base commander as has traditionally been the case. A special rule prohibiting public 
displays of affection by gay personnel is unnecessary and should not be established. 

6. Make "Whole" Any Service Person Discharged or Disciplined for Gay Status or 
Private Gay Conduct During the Clinton Administration: President Clinton stated 
that such individuals would be "made whole." Reliance on such a position led some 
persons to acknowledge their gay status or to admit to private gay conduct. Such 
individuals, as well as individuals currently in litigation, should be reinstated to their 
positions with seniority and receive backpay, if no aggravating circumstances existed 
in their discharges. 

7. Personnel Who Were Discharged, or Resigned in Lieu of Separation (Without 
Aggravating Circumstances) Prior to the Clinton Administration Should Have the 
Right to be Reinstated: Compensation of these individuals for the injury suffered 
should occur through the application of maximum good-faith efforts to place these 
individuals in desirable positions for which they are qualified. 

8. Non-discrimination in the Application of Privacy Rights: All military personnel 
have a legitimate right not to be harassed or threatened with inappropriate sexual 
conduct. Sexual harassment, including sexual propositioning, should be severely 
restricted, whether engaged in by gay or straight personnel. Discomfort in living 
arrangements, while felt by some straight personnel, is not a sufficient factor to prohibit 
an entire class of individuals from serving in the military. Such discomfort should be 
managed and mitigated by good military leadership. 

9. Base Commander Discretion Should Continue to be Applied with Regard to First 
Amendment Rights: Gay support groups may be permitted to organize in the military 
to the extent that other support groups have been permitted to organize, subject to the 
discretion of the base commander. The courts have consistently allowed the military 
to limit speech deemed detrimental to good order and morale. 

10. Provision of Benefits Should Follow Existing Federal Agency Policies: No Federal 
agency currently provides benefits to partners of gay employees. No changes in 
military benefits will occur upon the lifting of the ban. Realistically, any benefit 
changes will occur only if such changes are made for the federal workforce as a whole. 
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'Executive Committee 

PROPOSAL FOR LIFTING THE BAN 
ON GAY, LESBIAN AND BISEXUAL SERVICEMEMBERS 

IN THE UNITED STATES MILITARY 

"DON'T ASK; DONT PUNISH" 

The United States military must be ready at all times to defend the 
nation, to go to the defense of its allies, to protect vital national security 
interests and to carry out the orders of the Commander-in-Chief To achieve 
that constant state of readiness requires high levels of training, order and 
discipline. In turn, those, levels can only be maintained in the presence of 
high morale, strong esprit de corps and an unquestioning willingness to 
sacrifice individual needs for the sake of the common good. 

These values, held by the United States military, are also the values 
of the Campaign for Military Service. The following proposal to lift the ban 
prohibiting gay men, lesbians and bisexuals from serving in the United States 
military is intended to be, above all, workable. Furthermore, it is designed 
to ensure that the United States military will continue to be the best trained 
and best disciplined - the readiest - military force in the world. 

The components of this proposal include the following elements: 

L NO DISCRIMINATION BASED ON GAY STATUS 

The military should not ask any recruit or servicemember about his or 
her sexual orientation. This is a personal matter that individuals should 
disclose when and if they choose to do so. 

Any member of the armed services should, however, be allowed to 
acknowledge his or her sexual orientation without the threat of discharge on 
that basis. The mere status of being a gay person should not be a basis for 
precluding that individual from serving in the armed forces. 

By contrast, the "don't ask; don't tell" approach is inconsistent with 
this basic anti-discrimination principle. One of the major psychological 
harms caused by the current ban is that it forces thousands of young men and 
women, many of whom discover their sexual orientation only after they enter 
the military, to live a constant, ongoing lie — a lie which is contrary to the 
military's code of integrity and honesty. This lie is lived inevitably everyday 

The Campaign for Mi l i tary Service is a shor t - te rm, broad-based ef for t to secure congressional and public support for an execut ive order 
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because of commonplace questions that people are asked about their daily lives. The "don't 
tell" policy is also unworkable at its very core: under this policy, gay people still must live 
in constant fear that someone else will "tell on them"-- thus causing discharges and the end of 
distinguished careers. "Don't ask, don't tell - won't work." It is not a "compromise." It 
maintains the essence of the current ban. 

II. NO DISCRIMINATION BASED ON PRIVATE. CONSENSUAL GAY 
CONDUCT 

It is not sufficient for the military to prohibit discrimination based solely on gay status. 
The military cannot allow people to stay in the military who simply "state" they are gay, but 
continue to discharge individuals who engage in private, consensual gay conduct. This is 
disingenuous and absurd. 

Obviously, not all people who say " I am gay" have recently engaged, or will soon 
engage, in sex with a person of the same gender. Similarly, not all people who say " I am 
straight" have recently engaged, or will soon engage, in sex with the opposite gender. The fact 
is, however, that most people who say they are gay or who say they are straight have engaged, 
or will engage at some point, in sexual activity. As far as we have been able to determine, this 
is part of the human condition. 

When it comes to private, consensual conduct, the military should treat all 
servicemembers the same. A policy ending the exclusion of gay, lesbian, and bisexual people 
from service in the military cannot be combined with a policy of excluding such individuals 
when they engage in private, consensual gay conduct. Otherwise, the change promised by 
President Clinton will become a mere facade of equality. 

Some individuals have raised concerns that the statement that one has engaged in gay 
sexual conduct amounts to an admission that one has violated Article 125 of the Uniform Code 
of Military Justice (UCMJ), thus necessitating a criminal proceeding against that individual. 
This is wrong. Retention of individuals in the military who engage in gay sexual conduct, and 
retention of Article 125 of the UCMJ, can co-exist. 

The potential Article 125 problem exists solely because the law is currently enforced 
differently for gay servicemembers and for straight servicemembers. The adoption of an even-
handed enforcement policy would eliminate any potential conflicts. 

Article i25 of the UCMJ prohibits "sodomy" between people of the same or opposite 
sex. The Executive branch (in the Manual for Courts Martial) defines sodomy as "oral or anal 
sex." When a person states that he or she has engaged in sex with a person of the same 
gender, it is possible — although not necessarily true ~ that the person has engaged in oral or 
anal sex. Similarly, when a person states that he or she has engaged in sex with a person of 
the opposite gender, it is equally possible ~ although also not necessarily true ~ that the person 



has engaged in oral or anal sex. The fact is that based on all the surveys that have been done, 
there appears to be very little difference between gay and straight people with regard to the 
incidence of ora} sex. 

The military has dealt with this anomaly between a sodomy provision passed in 1951 
and the current realities of heterosexual sexual life with the following approach: if straight 
servicemembers engage in sex that is consensual and between adults, the military does not 
investigate to determine whether that sex has included oral or anal sex. If a straight 
servicemember states that he or she has a girlfriend or a boyfriend, the military does not 
investigate to determine if the person is engaging in oral sex with that person. I f another 
servicemember reports to a commander that he believes a co-worker is having oral sex with 
a consenting, adult girlfriend, the commander does not usually begin an investigation of the 
co-worker. 

Thus, the policy is simple: Consenting, private heterosexual sex bet̂ veen adults is 
not prosecuted by the military, although much of that activity probably violates Article 
125. By contrast, Article 125 does serve a function in prosecuting cases involving sex with 
minors or nonconsensual sex - and it is used for that function with regard to straight 
servicemembers. 

The military could choose to start enforcing Article 125 across the board, thus causing 
havoc in the personal lives of the vast majority of their servicemembers and quickly filling up 
their military jails. Alternatively, the military could continue the approach it has adopted thus 
far and essentially refuse to prosecute Article 125 with regard to private, consensual sex 
between adults. 

If the military adopts the latter approach, it can easily apply this approach evenhan-
dedly with regard to both gay and straight servicemembers. Indeed, given the fact that some 
chains of command will still harbor anti-gay sentiments after the ban is lifted, it is essential 
that the military prosecutor's manual be amended to withhold the authority to prosecute 
sodomy cases in the absence of aggravating circumstances, such as use of force or the minor 
age of one of the participants. In addition, the manual should provide that Articles 133 and 
134 of the UCMJ be applied in an even-handed manner. 

In the future, the military should consider proposing to the Congress changes in the 
UCMJ that would bring the code in line with current sexual practices of both gay and straight 
servicemembers, while maintaining prohibitions on nonconsensual sex and sex with minors. 
This would be consistent with reforms instituted in over half of the States in this country. The 
ban, however, can be lifted in an effective manner even before such reforms are instituted. 



III. PROHIBITED SEXUAL CONDUCT; GAY OR STRAIGHT 

Although the military should not discriminate against people who acknowledge they are 
gay, or against people who engage in private, consensual gay conduct, that does not mean that 
the military may not proscribe and punish certain forms of sexual conduct, including gay 
conduct. The touchstone in this area is parity between gay conduct and straight conduct. 

For example, the military currently prohibits sexual harassment - and, indeed, clearly 
needs to enforce its current policies more vigorously. The inappropriate sexual conduct of 
harassment should be prohibited in the military - whether practiced by straight servicemembers 
or gay servicemembers. 

Similarly, the military currently prohibits fraternization because it is concerned that 
problems may arise if sexual relations develop between servicemembers working together in 
the same chain of command. Fraternization should continue to be prohibited in the military -
- whether practiced by straight servicemembers or gay servicemembers. 

The military also prohibits other forms of sexual conduct, such as having sex in the 
barracks, because it views such conduct as likely to create problems for the military unit. Such 
sexual conduct should continue to be prohibited by the military - whether practiced by straight 
servicemembers or gay servicemembers. 

The key in all of these situations is parity. If a particular form of sexual behavior is 
deemed by the military to create problems for military effectiveness, it will have that effect 
whether it is practiced by gay servicemembers or straight servicemembers. Therefore, 
inappropriate types of sexual conduct should be strictly prohibited for both gay and straight 
members of the military - and punishment for that form of behavior should be the same for 
both gay and straight servicemembers. 

IV. PUBLIC DISPLAYS OF AFFECTION 

Public displays of affection, in uniform and on-base, and in uniform and off-base, have 
traditionally been prohibited by the military services ~ usually by custom and tradition and 
sometimes by service policy or regulation. This policy of discouraging inappropriate public 
displays of affection should be continued and need not be changed in the event the ban against 
gay people in the military is lifted. Moreover, the way in which these rules are enforced 
should continue to be a matter left to the province of the base commander. 

The guiding principle in this area should be continued reliance on the base commander 
to prohibit public displays of affection. It is unnecessary for the military to develop a separate 
code of conduct regulating public displays of affection for gay servicemembers. If it does so, 
it will perpetuate an unacceptable form of second-class citizenship for gay individuals that 
could undermine unit cohesion by sending a message to straight servicemembers that gay 



people are inferior and unworthy of their respect. 

Indeed, the very idea that the military needs to develop a separate code of behavioral 
conduct for gay people is misplaced and a tremendous waste of energy. The idea reflects a 
profound misunderstanding about how gay people currently conduct themselves in today's 
society. Much more than straight people, gay people have learned to restrain themselves from 
displaying even simple manifestations of affection in public. Unfortunately, this restraint has 
been the result of a learned reaction to a hostile society. The fact is, however, that this self-re­
straint is a reality for gay people ~ both inside the military and outside. 

V. BENEFITS 

Various individuals have voiced concern that lifting the ban will mean that the military 
will immediately have to provide to the life-partners of gay people all of the benefits it 
currently provides to the spouses of straight servicemembers. This is wrong. Lifting the ban 
will not automatically require such a shift. Currently, no federal government agencies provide 
benefits to gay partners. Realistically, the military's policy is likely to be changed only if and 
when the overall federal policy changes. 

The military currently provides spousal benefits only to those who are legally married 
under state law. There is no state currently in the union that permits same-sex marriages. 
Hawaii may become the first such state based on a pending lawsuit, although the state may still 
prevail in this lawsuit. In any event, no same-sex marriages are currently recognized in the 
United States. Therefore, as currently established in military regulations, military benefits are 
not required to be extended to the unmarried life-partners of either gay or straight 
servicemembers. 

This analysis is not affected by the fact that several localities have passed "domestic 
partnership" laws. None of these laws designate the individuals as "married" for purposes of 
state law and thus none would affect a military regulation that required proof of marriage. 
Moreover, to the extent that some of these ordinances require the provision of some substantial 
benefit to partners (such as health benefits), the ordinances uniformly restrict the right to such 
benefits to the employees of the particular state or locality. 

It should be noted, of course, that a lawsuit can be brought arguing that the denial of 
benefits to the life-partners of gay people (who are precluded from getting married under state 
law) violates the equal protection clause of the federal Constitution. Such lawsuits have not 
generally been successful in the past, but they might prevail at some point in the future. 

It does not make a lot of sense, however, for the military to spend significant time 
worrying about this issue now. For purposes of a lawsuit, the military is in no different 
position than the rest of the federal government. The same type of equal protection challenge 
could be brought against the Treasury Department as against the military. Thusfar, no such 



challenge has been brought against any federal agency. When and if such a suit is brought, 
it is likely that it will be brought against the federal workforce as a whole, and not solely 
against the military. As a practical matter, the military will not be forced ahead of other 
executive branch agencies on this issue. 

VI. PAST DISCHARGES 

When the military lifts its ban, it will need to decide how to address the cases of those 
individuals who have been discharged under the ban. These cases should be divided into two 
categories: those individuals discharged after President Clinton entered office and those 
individuals discharged before the Clinton Administration. 

A. Clinton Administration Discharges 

In light of the fact that President Clinton committed, during the campaign and after the 
election, to a policy of ending the ban, there is a sense of reliance that individuals discharged 
after the President took office should be "made whole" in their relief Indeed, the President's 
statement in January made clear that such individuals would receive "make whole" relief 
Thus, such individuals should be reinstated to their former positions, should receive backpay 
and any seniority rights they may have lost in the interim, and should have their records 
reviewed to ensure that any bad evaluations or other adverse actions taken as a result of their 
advocacy for lifting the ban are corrected. In addition, any individual whose case is currently 
in litigation should be treated in this manner. 

B. Pre-Clinton Administration Discharges 

Individuals who were discharged, or who resigned in lieu of separation, prior to the 
Clinton Administration should have the right to be reinstated. Assuming that such individuals 
meet the military's other criteria for reinstatement, these individuals should be accepted into 
the military. As a general matter, as a means of compensating these individuals for the injury 
they have suffered, maximum good-faith efforts should be made to place these individuals in 
desirable positions. 

Many individuals may not wish to be reinstated, but will want to have their discharges 
upgraded to "honorable." Unless there was some reason other than gay status or gay conduct 
at issue in the discharge (e.g., fraternization or assault), such discharges should be upgraded. 
In addition, any reference to the fact that the discharge was originally for homosexuality should 
be deleted. 



VII. CONCLUSION 

The military's policy of excluding known gay men, lesbians or bisexuals from the 
armed forces is a relic of old psychiatric assumptions about homosexuality as a mental illness 
and a hostage to new stereotypes about the inability of straight people to work with and bond 
with gay people. Gay men, lesbians, and bisexuals have been excellent members of the armed 
forces. They have been forced, however, to live a constant lie ~ a lie at odds with their 
military and human values of integrity and honesty. Lifting the ban will allow such individuals 
to finally serve their country with full dignity and honor. 

Prepared by: Chai R. Feldblum, Esq. 
Legal Coordinator 
Campaign for Military Service 
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RESPONSE TO COMMON CONCERNS ABOUT 
LIFTING THE BAN ON GAY, LESBIAN AND BISEXUAL 

SERVICEMEMBERS IN THE UNITED STATES MILITARY 

The following response addresses two common concerns about lifting 
the ban on gay, lesbian and bisexual servicemembers in the United States 
military: the impact on the "right of privacy" of straight servicemembers and 
on first amendment rights. 

I . PRIVACY RIGHTS 

There are two types of "right of privacy" concerns, on the part of 
straight servicemembers, that have been raised. Both of these issues can be 
adequately addressed in a DOD policy lifting the ban. 

The first right of privacy advanced by straight servicemembers is 
straightforward. That is the right of a straight person to be free from 
harassment by a gay person. No one contests this right. There should be 
strict rules governing inappropriate sexual conduct. This includes the right 
of straight and gay people to be free from harassment. Everyone has a right 
of privacy not to be subjected to unwarranted sexual advances. We should 
note for the record that all the evidence indicates that gay people actually 
tend not to make advances to straight people. Nevertheless, the rules should 
be there equally for gay and straight servicemembers. 

The second right of privacy advanced by straight servicemembers is 
more subtle. This is the "right" of a straight servicemember not to feel 
uncomfortable by being forced to share living accommodations with a gay 
person. Examples of this right are primarily the "right" not to be forced to 
share shower or toilet facilities with a known gay person or the "right" not 
to be forced to sleep next to a known gay person. The argument in these 
situations is not that the gay person will "come onto" or harass the straight 
person ~ but simply that the straight person may be uncomfortable being 
around someone whom they know is attracted to individuals of the same sex. 

It is naive to assume that this discomfort does not exist among some 
straight people. It does. It is the result of years of socialization against gay 
people and the result of the lack of familiarity with gay people. While the 
military probably overestimates both the level of discomfort that exists and 

The Campaign for Military Service is a short-term, broad-based effort to secure congressional and public support for an executive order 
to eliminate the ban against lesbians, gay men and bisexuals in the U.S. military. Each of the organizations listed above has specifically endorsed that goal. 



the number of straight servicepeople who actually feel this discomfort acutely - the fact is 
that the discomfort exists to some degree. 

The question, however, is how to shape public policy in response to this discomfort. 
It is well documented that, in the 1940s, white people were not enthusiastic about sharing 
showers or barracks with African-Americans. But the public policy decision made at the time 
was not to segregate African-Americans, but rather to require integration and then to manage 
or mitigate the issues that arose. 

A similar solution is called for here. As noted, it is naive to assume that the 
discomfort does not exist. But the public policy response should not be to exclude an entire 
category of people from military service because of the discomfort of some individuals. 
Indeed, such a response is probably unconstitutional. Rather, the solution should be to manage 
and mitigate the discomfort. 

The truth is that men grow up taking showers together their entire lives ~ in school, in 
camp, and in gyms. In today's society, it is perfectly possible for a man or a woman to take 
a shower in a health club next to someone they know or suspect is gay, lesbian or bisexual, 
as the case may be. Straight people manage. They may be uncomfortable the first few times -
- but then they realize it is no big deal. This is a process of individuals managing their own 
discomfort. 

The military can also mitigate the discomfort. For example, for those straight people 
who truly cannot get over the discomfort of showering with a gay person, or for those people 
who just want more privacy, the military can consider setting up a few private shower stalls 
that anyone can use. In fact, the trend in the military over the past twenty years has been to 
improve the personal living standards of servicemembers, including providing more private 
shower and toilet facilities. There is no reason to believe this trend will not continue. (During 
war, when a separate shower stall is not feasible, even people opposed to lifting the ban agree 
that this is the last thing people worry about.) 

Housing and bunking situations call for a similar solution. First, the discomfort can be 
managed. Some straight people think they will be uncomfortable sleeping next to a gay 
person. They will soon discover that it is "no big deal" and the discomfort will dissipate. In 
this context, it is important to remember that most gay people will not divulge their sexual 
orientation until they believe those around them will feel comfortable with the information. 
This will help in most housing and bunking situations. 

There may be cases, of course, in which a straight person will continue to feel 
discomfort sleeping next to a gay person. In these cases, the commander should exercise the 
same discretion that he or she would exercise in other situations where there are serious 
personality conflicts between servicemembers, whether based on race, ethnicity, religion, or 
some other factor. That is, the commander should first try to work with the straight person to 



help him or her deal with the situation. If that proves unworkable, the commander should have 
the discretion to reassign the straight servicemember to a different living arrangement. 

II. IMPACT ON FIRST AMENDMENT RIGHTS 

Some individuals have raised concerns that lifting of the ban will mean that the military 
will not be able to stop radical pro-gay advocacy on military bases. Others have raised the 
concern that organizations such as gay groups could not be banned from military bases. 

In light of the experiences of foreign militaries that have lifted their ban, many of these 
possible gay activities seem quite hypothetical and unlikely. Nevertheless, as a legal matter, 
the issue is not difficult. The courts have been consistent in their rulings that speech which 
the military determines is detrimental to good order and morale may be restricted. (See, e.g., 
Parker v. Lew. 417 U.S. 733 (1974); Brown v. Glines. 444 U.S. 348 (1980): see also Goldman 
V. Weinberger. 475 U.S. 503 (1986). 

In practice, the military leaves decisions about a whole range of issues, including what 
groups can meet on military facilities, to the commander at each base. Realistically, gay 
people will probably choose to socialize off-base. 

Prepared By: Chai Feldblum, Esq. 
Legal Coordinator 
Campaign for Military Service 
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Methodology 

This presentation reports the findings of a comprehensive study of public 

attitudes toward the military policy of banning and discharging homosexuals-

conducted by Mellman • Lazarus • Lake, Inc. The investigation included a series of 

six focus group discussions in Dayton, Ohio; New Orleans, Louisiana; and Tampa, 

Florida. The sessions included a diverse selection of registered voters who are still 

making up their minds on this Issue. Thus, voters who said they were strongly 

committed to either side of the question were excluded from the sessions. The focus 

groups were moderated by Allan Rivlin of Mellman • Lazarus • Lake, Inc. 

The focus groups were followed by a random survey of 1,004 registered voters 

conducted by telephone between the 26th and 31 st of March, 1993. A random digit 

dialing technique was used to give every home telephone (including unlisted numbers) 

an equal chance of being called. The statistical margin of error for the sample as a 

whole is plus or minus 3.1 %. The statistical margin of error for sub-samples of the 

survey will be larger and, of course, statistical error is just one type of error or bias 

that can affect survey results. 
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Summary 

Depending on Question Phrasing a Plurality to a Large Majority Favor 
Lifting the Ban 

Americans believe in equal rights for homosexuals 

Even though most believe homosexuality is immoral 

Yet some focus , group participants made clear that their 
personal morality should not dictate the nation's law 

Thus, in the most fair reading of the question, a narrow 
plurality support lifting the ban 

A majority say homosexuals should be able to hold any job in 
the military for which they are qualified; the smallest number 
favor segregation 

* 

By the end of the survey only about a third wanted to prohibit 
homosexuals from serving in the military 

More people are concerned about the time spent debating the 
Issue than about the alleged harmful impact of lifting the ban 

Looking at the Ban As Discrimination Leads People to Oppose It 

When focus group participants thought about the ban in terms 
of discrimination they reject it 

Nearly two-thirds of the electorate believe discharging gays 
from the military because of their orientation is a form of 
discrimination. 

Yet more than six in ten voters reject the race analogy 



Summary (continued) 

Specific Cases of Exemplary Dischargees Crystallizes the Discrimination 
Argument 

Focus group participants reacted powerfully to the case 
histories 

Discharging someone whose behavior has been otherwise 
exemplary is by definition discrimination 

More than three quarters of the electorate say judge military 
personnel on performance not on sexual orientation 

When arguments on both sides of the issue are presented, support 
for lifting the ban increases 

Reminding Voters That Sexual Misconduct Would Be Cause for Discharge 
Clinches the Sale for Most People 

Adding this argument increases the number who think gays 
should hold any job in the military and brings the number who 
oppose discharge to nearly 7 in 10 

Voters oppose discharging homosexuals who have not 
violated rules against sexual misconduct 

Voters Believe President Clinton Should Have His Way on This Issue 



Americans Believe in Equal Rights for Homosexuals 
Homosexuals should have the same rights as everyone else... 
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A Plurality Support Lifting the Ban 
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A Majority Say Gays Should Hold Any Military 
Job for Which They Are Qualified 
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By the End of the Survey Few Would Prohibit 
Homosexuals from Service 

Homosexuals should be prohibited from serving in the military... 
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Nearly Two-Thirds Believe Discharging 
Gays Is Discrimination 

discharging soldiers and sailors from the 
armed forces because they are homosexual 

is a form of discrimination 
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Three-Quart ers Say Judge Military Personnel on 
Performance Not Sexual Orientation 

\Ne should judge soldiers and sailors on their performance 
not on their sexual orientation 
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Voters Oppose Discharging Homosexuals 
Who have Not Violated Any Rules 
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consider the case of a soldier or sailor who has 
performed well and has never violated military 
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80% 

The Military Should Follow the President's 
Order on This Issue 

// as commander in Chief, the President wants to allow homosexuals 
in the military, the armed forces should follow the President's order 
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1531 Cable Sti-eet 
San Diego, California 92107 
June 17. 1993 

President Bill Qinton 
The White House 
1600 Pennsylvania Avenue. NW 
Washington, D. C. 20050 

Dear President Qinton, 

When I joined the Navy in 1981,1 hoped that enlisting would lead to my receiving 
an appointment to the Naval Academy, but my primary reasons were highly idealistic: I had 
always had a romantic fascination with American history as well as a deep love for my 
country; I wanted to be part of the forces that set the worid right, I wanted not merely to 
joust with windmills, I was going to slay the evil giants. Such were the views of a young 
man who saw the world in black and white, possessed by a Quixotic sense of adventure. 
I knew the military did not allow homosexuals to serve, but that did not seem relevant. 
I was convinced that I could lead a monastic existence in my quest to serve the greater 
good. So, when I came to the questions on my enlistment contract that asked if I was 
homosexual, after a short pause, I answered "No". That was the beginning of a lie that 
would last twelve years of my life. 

After graduating from Annapolis in 1986, I entered the fleet where I served until 
March, 1993. Because I had always envisioned that 1 would dedicate my life to serving my 
country, the decision to leave the military was very difficult. But, as I came to terms with 
the fact that I was gay, I no longer wanted to continue the abĵ ence of a personal hfe in 
order to serve. I realized that it was better for me to leave the Navy rather than tempt fate 
by remaining in the military, facing the constant fear of being prosecuted for the "crime" of 
living honestly while attempting to serve my country. That dedicated men and women in 
the military should be forced to sacrifice their personal integrity to serve this great nation; 
that our nation's armed forces, whose very existence is predicated up>on the defense of the 
Constitution, should ignore these American principles in order to perpetuate instimtional 
discrimination are among the sad ironies surrounding the issue of gays serving openly in 
uniform. 

If there is anything that I have learned after twelve years in the Navy, it is that the 
typical military leader views himself as servant to a utilitarian mission. As such, he 
believes that he has the dutiful obligation to play outside the rules in order to serve the 
greater good, as he perceives it. One need look no further than Oliver North, Robert 
McFarlane and John Poindexter (all fellow graduates of Annapolis raised under a strict 
honor system that threatens Midshipmen with expulsion if they tell even the most innocent 
of white lies) to see the extremes to which our Machiavelian delusions carry us. 

In a system that has suffered Irom decades of institutionalized discrimination 
against homosexuals in the ranks, it is not reasonable to believe that a simple policy of: 
"Don't ask, don't tell" will prevent the punishment and exclusion ft"om service of the sailor 
or soldier who is attempting to hve his or her private life discretely, but is somehow found 
out by the chain of command. The hazard of the compromise policy presently discussed is 
that, by maintaining the avenue of discharging homosexuaJs as being unfit to serve, many 
commanders will continue to investigate their subordinates and process them for discharge, 
without regard for the rule of law. 



Unless the ban on gays serving openly in the military is hfted, unequivocally, 
nothing in the current practice will change. Loyal men and women in uniform will be able 
to serve their country only by sacrificing their personal lives and suffering from the 
constant fear of persecution. 

The difference between homosexuality and other "'service disquaUtying 
characteristics" is that, unlike color blindness or physical handicap, homosexuality does not 
present an impediment to an individual's abihty to perform. Opponents of allowing gays in 
the military maintain that homosexuals cannot serve openly in the ranks without severe 
damage to mission readiness. My experience has proven tiiat presumption false. In the 
two ships on which I served, being in close contact with the troops I would always learn of 
sailors who were known by the crew to be homosexual. Inquiring how those individuals 
were treated by their shipmates, I learned that the sailor's "gayness" was not an issue so 
long as it was not forced it upon his peers. In short, the reaction of the sailors with whom 
I served was remarkably consonant with your intended policy to accept gays in the ranks, 
but punish sexual misconduct. 

The single factor wliich makes the difference between acceptance trom the crew and 
violence perpetrated against gays at odier commands, is the strength demonstrated by the 
command's leadership in maintaining strict, non-tolerance for abusive behavior. If we 
invite people to behave with indifference, prejudice or bigotry toward others, we guarantee 
discrimination against minorities and the defenseless. To deny a homosexual's right to 
serve because comrades in arms may not like serving with him or her, or may beat upon 
them, is to sanction assault and prejudice rather than to serve justice. As a wise sea Captain 
once said to me: "If you acquiesce to leadership from the bottom ranks to the top, you have 
anarchy. If you have strong leadership trom the top - down, you can accomplish 
anything." 

I , too, have been guilty of using a utilitarian measure to guide my own conduct In 
my second year at the Naval Academy I was accused of being gay. I knew that all the 
arguments against gays in uniform did not apply to me. I was loyal. I could never betray 
my country. I would never discredit my Service. I was fit to serve and wanted very badly 
to do so. Thus "justified", in order to quell any rumors and avoid being discharged, not 
only did I lie to protect myself, but I did everything I could to discredit the Midshipman 
who had accused me. During my last year at Annapolis, I was picked to be one of the 
Midshipmen responsible for administering the Honor System (I was subsequently awarded 
a commendation by the Admiral in charge for my zealousness in enforcing the system). 
I truly believed that anyone who would Ue, did not possess the requisite moral character to 
serve as a Naval Officer and should be thrown out of the Academy. That I believed in a 
system which demanded absolute integrity, while I had to lie to avoid expulsion, is a 
contradiction which I cannot justify, even now. I was wrong. But as long as the ban 
exists, tiiere will always be vulnerable young men and women, uncertain, who want to join 
the military, in spite of being required to lie in order to serve. 

The outcome of how we decide to handle the issue of whether or not to allow 
homosexuals to serve openly in the military (if they so choose to openly acknowledge their 
homosexuality) will, in a larger sense, define our nation in terms of how we regard 
ourselves. If we do not defend the principle that discrimination is wrong, but instead 
choose to selectively persecute those citizens whose lifestyles we fmd personally 



objectionable, we then conrupt the basic fabric of our national identity - the ideals that we 
are all aeated equal, endowed with inahenable rights: life, liberty and the pursuit of 
happiness; opting instead, for the baser mode of governance with measured toleration that 
deprives classes of citizenry the equal protection of the law. 

Sincerely, "r̂ r-jy 

'/Louis TFeuchtbaum 


