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PRIVATE RULING 9740007

"This document may not be used or cited as precedent. Section 6110(]j) (3)

the Internal Revenue Code."

Section 145
Qualified Sec. 501(c) (3) Bonds

0145.00-00, 0142.04-00
PRIVATE RULING 9740007; 1997 PRL LEXIS 1039

DATE: June 27, 1997

[*3]

Refer Reply to: CC:DOM:FI&P:5/PLR-254130-96
LEGEND:

Facility = * * *
Bonds = * * *
Issuer = * *
Operator = * *
State = * * *

*

State Law = * o
X = * * *

y:***

Dear * * *

1 This letter is in reply to a ruling request regarding
whether Facility, financed with the proceeds of the Bonds of Issuer,
is a residential rental property for family units within the meaning
of section 145(d) of the Internal Revenue Code. The facts and
representations made are summarized below.

2 Operator was formed to assist and provide services to
senior citizens and frail and disabled individuals. Operator has been
recognized as exempt from federal income tax under sections 501 (c) (3)
and 509(a) (2) of the Code. Issuer issued the Bonds shortly before
submitting this ruling request and loaned the proceeds to Operator.
Operator used the proceeds of the Bonds to finance its acquisition of
the Facility [*7] and an adjacent lot, completion of the Facility,

financing costs, and to establish appropriate reserves, as permitted
by law and regulations. No proceeds have been or will be used in a
trade or business other than activities related to Operator's exempt
purpose.
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3 From the time that the Bonds were issued and thereafter,
the Operator has maintained the Facility as a qualified residential
rental project within the meaning of section 142(d), regarding the
requirements pertaining to the incomes of the residents, and Issuer
elected to meet the 20-50 Test under section 142(d) (1) (A).

4 State Law defines, in part, a "health care facility" as
any institution, sanitarium, hospital, nursing home, or assisted
living center in which any accommodation is maintained, furnished or
[*8]
offered for the hospitalization, nursing care, or supervised care of
the sick or injured. State Law defines an assisted living center
facility ("ALCF") as any institution, rest home, boarding home,
place, or building maintained and operated to provide personal care
and services which meet some need beyond basic provision of food,
shelter and laundry in a facility which is not otherwise required to
be licensed under the law. No health care facility may be operated in
State without first obtaining a license from State's Department of
Health. Lodging establishments that furnish only board and room, or
either, to their guests, are exempt from licensing.

5 In this case, Facility i1s licensed and regulated by
State's Department of Health under State Law as an ALCF. At the time
of its acquisition Facility consisted of x completed units. An
additional y units have been added with a portion of the Bond [*9)

proceeds. In order to retain its license under State Law, Facility
must meet specific structural requirements, provide specific
services, and maintain significant health and personal standards for
persons staying at an ALCF. State Law provides that each resident of
an ALCF must receive daily care by facility personnel as needed to
keep skin, nails, hair, mouth, clothing, and body clean and healthy.
The facility must provide linens, (including maintenance of a supply
of towels and bed linen equal to 3 times resident census, have
procedures for handling of soiled linens including required washing
of such linens 1n accordance with regulatory requirements for
disinfection), equipment, and supplies for personal care and for
other activities of daily living commensurate with the needs of the
resident served.

6 An ALCF is required to provide at least [*10] three meals a day

that must be served in the common dining facility. Residents must be
encouraged to eat in the common dining room and dietetic services
must be provided (in a wholesome and programmed fashion). Each
resident is required to have (1) have a physical exam before
admission, (2) must be tested for Tuberculosis, and (3) may not work
in any capacity that might allow the spread of a communicable
disease. Detailed records of medical care and medications must be
kept for each resident.

7 A planned activities program must be provided with
therapeutic activities designed to meet the needs and interests of
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individual residents." Supplies and materials for such activities

must be provided by the ALCF as well. Finally, an ALCF must also

provide services and information to residents regarding durable

powers of attorney for health care, [*11)] how to protect assets, how to

apply for Medicare and Medicaid benefits, how to contact physicians,
and other services.

8 The information submitted indicates that Facility meets or
exceeds each of the requirements for licensing discussed above. In
addition, the individual units in Facility for one or two persons
consist of an unfurnished living area (for bed and other furniture),
a closet, a bathroom, a small food preparation area, and a system to
allow communication between the medical staff and residents. Each
bathroom includes a toilet, sink, and a handicap accessible shower,
but not a bathtub. The food preparation area includes kitchen-type
appliances such as a refrigerator, sink, and in some instances a
stove. Where the presence of a stove might be potentially hazardous,
given the particular resident's condition, a stove (if present) would
be removed and a hot [*12] plate or microwave would be substituted to avoid

fire hazards or personal burns. Thus, some units could be provided
without stoves in recognition that some residents will not be able to
safely live with a stove.

9 Although husbands and wives may share a unit, it is not
permitted unless both persons qualify for residency. In addition, no
other family members may reside temporarily or otherwise (such as
overnight visits) in a unit, and visitation to residents of a unit is
subject to regulation by Operator consistent with State Law.

10 Detailed information has also been provided regarding
common areas of Facility that are available to all residents,
programs and activities that are or will be provided to all
residents, as well as a general explanation of the monthly charges
each [*13] resident must pay. The monthly charges cover not only space in

an individual unit, but also not less than 14 meals per week to be
served in the common dining area, housekeeping services {(including
the linens and towels required by State Law), laundry services,
bathing assistance as needed, assistance in dressing and undressing,
a 24-hour monitored emergency call system, daily checks on each
resident's activity, and extensive personal services care.

LAW AND ANALYSIS

11 Section 103(a) provides that except as provided in
subsection (b), gross income does not include interest on any State
or local bond.

12 Section 103 (b) (1) provides that subsection (a) does not [*14)

apply to any private activity bond that is not a qualified bond
within the meaning of section 141. Section 141(e) (1) provides, in
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pertinent parts, that the term "qualified bond" means any private
activity bond that is (A) an exempt facility bond, or (G) a qualified
501 (c) (3) bond.

13 Section 142{a)(7) provides, in part, that the term "exempt
facility bond" includes any bond issued as part of an issue 95
percent or more of the net proceeds of which are to be used to
provide qualified residential rental projects. Section 142 (d)
provides that the term "qualified residential rental project" means
any project for residential rental property if, at all times during
the qualified project period, such project meets one of the two tests
described, whicheéver is elected by the issuer at the time of the
issuance of the issue with respect to such project. Subparagraph [*15]

(1) (A) of section 142(d) provides that a project meets the
requirements of the 20-50 Test if 20 percent or more of the
residential units in such project are occupied by individuals whose
income is 50 percent or less of area median gross income.

14 Under section 145(a), qualified 501(c) (3) bonds are
defined as bonds that would not be private activity bonds if section
501(c) (3) organizations were treated as governmental units with
respect to their activities that do not constitute unrelated trades
or businesses by applying section 513(a).

15 Section 145(d) (1) provides generally, that a bond which is
part of an issue shall not be a qualified 501 (c) (3) bond if any
portion of the net proceeds of the issue are to be used directly or
indirectly to provide residential rental property [*16] for family units.

16 Section 145(d) (2) provides that paragraph (1) shall not
apply to any bond issued as part of an issue if the portion of such
issue which is to be used as described in paragraph (1) i1s to be used
to provide-

(A) a residential rental property for family units if the first
use of such property is pursuant to such issue,

(B) qualified residential rental projects (as defined in section
142 (dy), or

(C) property which is to be substantially rehabilitated in a
rehabilitation beginning within the 2-year period ending 1 year after
the date of the acquisition of such property. [(*17]

17 Section 1.103-8(b) (4) (i) of the Income Tax Regulations
defines, in pertinent part, a qualified residential rental project as
a building or structure, together with any functionally related and
subordinate facilities, containing one or more similarly constructed
units that are used on other than a transient basis. In addition, the
regulations provide that hotels, motels, dormitories, fraternity and
sorority houses, rooming houses, HOSPITALS, NURSING HOMES,
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21 For this purpose, health care facilities may be
characterized by certain common qualities: (1) they are regulated by
the appropriate health department of a state as health care
institutions, (2) they specifically accentuate the availability of
immediate medical services to and/or the care of the persons being
serviced, (3) the laws of the state, and/or the regulations and rules
of that state's health department specify numerous procedures,
measures, and standards pertaining to both the medical treatment of
residents and the staff, and (4) the required treatment of the
residents/patients is far beyond a landlord-tenant relationship that
may limit use by the tenant or may require the landlord to provide
amenities such as food and laundry services.

22 Facility 1s maintained and operated in accordance with [*22]

statutory and regulatory requirements that exist under State Law,
including requirements for continued licensing as an ALCF in State.
Its operation is consistent with providing bedspace for individuals
in a health care facility and is not consistent with being a
residential rental facility for family units.

CONCLUSION

23 Based on the information and documentation provided, we
conclude that Facility does not provide residential rental property
for family units. Accordingly, Facility is not excluded from being
financed with the proceeds of a qualified 501 (c) (3) bond under
section 145(d) (1).

24 No opinion is expressed regarding the consequences [*23] of the

transaction described herein under any section of the Code, including
sections 103 and 141 through 150, and the Income Tax Regulations or
the temporary Income Tax Regulations thereunder, except as
specifically stated in this ruling.

25 This ruling letter is directed only to the taxpayer which
requested it. Section 6110(j) (3) provides that it may not be used or
cited as precedent. Temporary or final regulations pertaining to one
or more of the issues addressed in this ruling have not yet been
adopted. Therefore, this ruling will be modified or revoked by
adoption of temporary or final regulations, to the extent the
regulations are inconsistent with any conclusion in the ruling. See
section 12 of Rev. Proc. 97-1, 1997-1 I.R.B. 11, 43. However, when
the criteria in section 12.05 are satisfied, a ruling is not revoked

22
LEXSEE

or modified retroactively, except in rare or [*24] unusual circumstances.

Sincerely,

Assistant Chief Counsel
(Financial Institutions &
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Products)

By:
Timothy L. Jones
Assistant to
Branch 5

Enclosure:

Copy for section 6110 purposes [*25]
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Assisted Living Care Facilities as
Qualified Residential Rental Projects

Be careful what you ask for, you may get it The old
adage cama to light again recently when an asslisted
Living facility appliad to the Internal Revenue Service
(IRS) for a ruling that the bonds used to finance the
facility were Sectlon 143 "qualified 501(c)(3) bonds”
rather than Section 142 “qualified residential rental
bonds.” While the organization obtained the ruling it
requested from the IRS, the rationale used by the RS
in reaching its conclusion was flawed and overly
broad. Read litezally, the private laiter ruling implics
that assisted living care facilities may not qualify as
tesidential rents] projects within the meaning of
Section 142 of the Code and, therefore, may not be
financed with the proceeds of a tax-exempt bond
offaring, unless the operator is a Seckion 501(c)(3)
organization, which would allow the bonds to be
classified 29 qualified Section 501(c)(3) bands under
Section 145 of the Coda. For obvlous reasons, this
latter has coused significant concern in the tax-exempl
bond and assisted Uving communities

This article will briefly dlscuss the recently released
private lettar ruling. explain tha fallacy 1n its rationale
and, more importantly, provide guidance to both
existing wnd developing assisted living facilities that
ars or will be financed with the proceeds of Section
142 bonds.

Backgmu.nd

The Internal Revenue Coda (the "Code”) has pro-
vided since 1968 that the intarest received by bond-
holders on certain types of bonds will be exempt lrom
federal income tax. Specficelly, Section 103 of the

Code provides that interest eamed on cartain
govemnmental bonds and qualified private sctvity
bonds will not be taxable to the bondholders. Gov-
eramental bonds are generally obligatons issued by
the government to fuiid eseential govemmental
operations. - Private actvity bonds, in general, are
{ssued by a governmenml unit but the procewds are
used by someona (the “qualified user”) other than a
gaverrunental entity. ‘[he qualified user is ususlly a
Section 501(cH3) organizaton. In the case of private
activity bonds, the interest samed on such bands is
only exempt from {ederal income tax to the bond-
holder if the bonds are "qualified.” To be qualified,
the bonds must satisfy the conditions of Section 145
and/or Section 142 of the Code.

Tax-exempt bonds used for residential real property
are treated unusually by Section 145(d) of the Code
Fust, Secuon 145(d)(1) provides that if any portion of
the proceeds of a tax-exempt bond lesue is used to

" ptovide residential rental property for family unlls,

the bonds are not qualified 501{c)(3) bonds. Immedi-
ately after disqualifying bonds used for residential
rental property, however, the very next section of the
Code states that Secton 145(d)(1) does not apply to
exclude any bonds issucd for: (8) a new resldential
rental property for family units, (b) qualihed residen-
tial rental projects that satsfy the ¢conditions of
Section 142 of the Code for low-income and ()
property which has been substantially rehabilitated.
What Section 145(d) accomplishes is that bonds used
Tor residental renta) property will ot ba conaldered
"quelliled Section F01(c)(3) bonds” uniess the facility
s new, substantally rahabilitated, or meets the
Tequire ion 142 ‘for low-Income residun-
tal units. Scated simply, <agsfaction of the require-
‘ments of Section 142(d) requires that a significant

OV:ET Lo 6T 00N
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ortion of the tenants In tha facility be comprised of
individuals or famnihes whoee income levels are 50
pascent or lesa of the area’s median gross income.

Private Letter Ruling 9740007

Private Letter Ruling (PLR) 9740007 (June 27, 1997),
involved a Section 501(c)(2) organization (the “Opera-
tor”) that was formed to provide services to senior
clrizens and djsabled individuals. Prier to subrmrting
the ruling requast, the Operator had used the pro-
ceeds of A tax-gxempt bond offecing to finance the
acquisition of an existing asgisted living center facllity
(the “Facllity”). In the particular state where the
Facility was located, the state’s Deprrtment of Health
‘was responsible for licensing and regulating assisted
living center facllities (ALCF1). In order to retain ils
license under statq law, the Facility had Lo cmee?
spacific structural requirements, provide specific
services, and malntain significant health and personal
standazds for its residents. The facts in the letter
ruling indicate that as of the date of the ruling re-
quast. the Facility had been operated as a qualified
residental rental project within the meaning of
Section 142 of the Code, regarding the requirements
pertaining to the lacoma level of the residents.

For reasons not made clear in the leiter fuling, the
'‘Operator requested a ruling from the [RS that the
‘Facllity did not provide residential rental property for
family units, within the meaning of Secdon 145(d)(1)
‘of the Code and, therefore, the Facility was not
«xcluded from baing financed with the proceeds of
‘quallfiad Secton 501(c){3) bonds. While not dis-
cussed in the Jetter ruling, it sppears that the rulng
‘was requested because either (i) the Facility could no
longer meet the Section 142 ~20-50 Tesl” described
above, ar (ui) the Operator simply did not want to
continue to provide units for low-lncoma tenants in
the ALCF.

‘If the Facility waa no longer going to be praviding
ilow-{hcome uruws, the bonds would become taxable
‘bonds to the bondholders unless the Facility was
|determined not to be a residental renta) project and,
‘therafors, not excluded from treamment as qualified
;Section 501(c)(3) bonds.

Right Answer, Wrong Analysls

The IRS reviewsd the facts, the statute, and the
relevant legislative history and daetermined that the
Facility was not a residential rental proparty for
family units within the meaning of Section 145(d)(1)
and, therefce, the bonds waere not excluded from
classification as qualified Section 801(c)(3) bonds. As
described below, while the conclusion reached in the
letter ruling may be correct, the rationale used to
arrive at the concusion is flawed.

‘The cationale used by the TRS is as follows. Se¢tion
1.103-8(b)(4)(i) of the Income Tax Regulations defines,
in pertinent part; a qualified residential rental project
as o bullding or structure, together with any function-
ally related and subordinate facilities, containing one
ot more stmilarly constructed units that are used on
other than a transient basis. In addition. the regule-
tiors provide that hotels, motels, dormitories, fratar-
nity and sorority housas. rooming houses, hospitals,
nursing homaes, sanitariuma, rest homes, and traller
parks and courts for use on a translent basis are not
residenitial rental projects.

In reviewing the legisladve history conceming resi-
dent{aj rental projects, the RS notes that Congress
deseribed a family unit as follows.

A family unit is a bullding or portion thereof
which contains complete living factlities
which are to be used on other than a transient
basis by only ene famuly consisting of one or
fmore persons. Thus, an apartment which is
t0 be used on other than o transisnt basis by
one family, whuch containg complate facill-
ting for living, sleeping, eating, cooking, and
sanitation, conatitutes a family urut. Hotels,
motels, dormitories, fraternity and sorority
houses, rooming houses, hospltals, sanitari-
uma, rest homes, and parks and courts for
mobile homes do nat consttute residential
real property.

H.R. Conf. Rep. No. 1533. 90th Cong., 2d Sess,, 37, (1968),
1362-2 C.8. 801, 809.

Or:€r L6, 61 “nopy
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The latter ruling also notes that {n the legislative
history of Sectlon 142(d) of thu Cods, the Conference

Report, in notg 24, describes the conference agreement

‘with respect to multifamily rasidential rental projects
as follows:

As under present law, multifumily residen-
eal rental property s eligible for tax-exempt
financing only i the housing units are used
other than on & tzansient basls. In addition,
each residential rental unit must include

separate and complete facilites for living,
sleaping eating, cooking, and sanjtaton.
Hotels, dormitories, hospitals, nursing
homes, retirement homes, and traller parks
do not qualify as residendal rental property.

H.R Conf Rep. No. 841, 98th Cuny., 2d Sess. 11-659, (1986),

'1988-3 (Vol. 4) C.B. 699

‘Based on the above, the letter rullng concludes that
,“tha focus of the legislative Nstory and the regulation
‘ls whather the inatitution involved (s providing
residances for individuals, as cempured to bed-space
n a health cure facility ” Accordingly, becsuse the
IFacility i3 maintainad and operated in accordance
‘with statutory and regulatory requirements that exust
under state law for haalth care facllides, including the
. requirements for continued licensing as an ALCF, It is
a health care facility and. therefore, is not consistent
with being a residential rental property for family

uruta.

“The eonclusion 15 unfounded. In reviewing Section
.1.103-3(0)(4)(i) of the regulations and the legislative
history theraunder, there is absolutely no discussion
‘whatsoever that implies assisted living facilities may
‘not quallfy as residential rantal projects. To the
contrary. the clear and sole focus of the regulauons
“and the legislative history ia that a facility whose
“tenants are primarily trarsient {n naturs may not
quallty as a residantial real property. The merce fact
.that hospitals and nursing homes were included by
‘Congress in a list of facilities that may not qualify as
residential rental properdes cannot be interprated to
mean that other types of facilities which may provide
.some Limited types of health care sarvices as a whole
‘may not qualify. Instead, Congreas was mergly

Agd

providing a list of tha rtypes of facilities In whieh it
believed the residents were wansient in nature.

Whether the facility is a health care facility, in and of

nsem/uu;mun

In fact, the legialative history for Sectian 245(d) of the
Code directly contradicts the ratonals used by the
IRS in PLR 9740007. Specifically, the Conferenca
Comunittee Reports for the Technical and Miscella-
neous Revenue Act of 1988 provide that Section
143(d) of the Code i3 tg be applied to the residential
care facilities of a contnuing care center. According
to Congrese. Section 145(d) provides that {f an exiat-
ing continuing care facility 13 purchased by a Section
501(c)(3) organization with tx-¢xempt bonds, the
provisions of Saction 142 must e followed.

H.R. 4333, Conf. Rep. No. 100-1104, 200th Comg., 2d Sess.
8), 1938-3 C.B. 617.

This statement by the Conference Commiltee Is in

direct contrast to the rationale used by the IRS in PLR
9740007,

The private letter ruling also neglected to mention
general factors about the rypical assisted living
residant and eemidence whirh would have warranted
treating the facility as a qualified residential rental
project including: the average langth of stay of most
residents is over hwo years, while most facllities
require a minimum leass of one year (and deposit);
atate laws circumscribe the level of skilled medical
care which ¢an be provided in ALCFs; and most
operaturs of ALCF market their projects as residential
in ammosphere rather than (nsttutional (like health

care facilitzes). W%+ Mwug ,/

Life After PLR 9740007

It is undarstood by the [RS and practitioners that
private letter rulings may not be used or cited ss
precedent for any organization other than the one that
requested and recelved the actual letter ruling,
Nonetheless, private lerter rulings are an indication of
how the [RS may rule under similar facts. Accord-
ingly, the ralease of PLR 9740007 may result in certain
bond counaels refusing to give the requisite opinions
in order to usq tax-exempt bonds to finance the

Tr:ET LB BT oy



Nov-19-97 02:41P

MJU-13~-1997 (3120

5
m

212 979 8387 P.QS

acquisttion of existing ALCFs. Thare are, however, a
number of ways 1o distinguish the Ruling for future
iALC‘F bond financings.

First, as discussed aAbove, the conclusion reached by
the IRS that hea]th care facilitles may not quelity as
rasidential real property for purposes of Section 142
of the Code is incorrect A more thorough analysis of
the relevant statutes, regulations, and legislative
history maka it clear that whether a facility is a health
care facility, in and of itaelf, has no mpact on whethar
1t may qualify as a qualified residential rental project
withun the meaning of Section 142(d). Nonatheless,
because tha IRS appears to ba atanding by its conclu-
Sion in PLR 9740007, at least indtially, we are hopeful
{that somaeane Jocated in a state other than the state in
which the Operator was located will flle a ruling
\requast to resolve the issue.

1Second, evem assuming arguendo that the [RS’
pationule was correct, it is limited to the facts in PLR
'9740007. The facts in the letter ruling indicate that the
‘Facility way located in a state where ALCF3 are highly
‘rigulated by the State Depastinent of Health. In PLR
-9740007 the [RS defined the type of “health care
‘facility” that could not qualify as a residential rental
{project as follows:

“{These] Health care facilities may be charac-
terizad by certain common qualities: (1) they
are regulated by the appropriate health de-
partmant of a state as health care institutions,
(2) they specifically accentuate the
availabdllity of immedists medical services
ta and/or the care of the persons being

© Cogymght 1937 McOcrmsnt. WN! & Emery

serviced, (3) the laws of the state, and/or

the regulations and rules of that state’s

health department specify numerous

procedures, maasures, and standards

pertaining to both the medical eatment of

residents and the staff. and (4) the required

trentment of the residents/patients s far

beyond a landlord-tenant relatonship that

may Umit use Ly the tenant or may réquire

the landlard 10 provide amenities such as

feod and leundry services.
Accordmgly, for those facilities located i states
where ALCY's are not highly regulated, the letter
ruling should not precluds the issuance of the requi-
site bond ¢ounsel opinions. However, the breadth of
the [RS' dafinition of “health care faciliies” is enough
to include a significant numbex of state ALCF regi-
mens—even those based on and favoring & “residen-
tal” model. A modification by the IRS of the Ruling
is unltkely; but. any “chdll” it may have on futare
ALCF finencing would be diselpeted sigrificandy by
a clanifying rule in the context of a patitionsr sgeking
142(d) treatment (and not therefore attempting (0
avoid the sama) in a state regulating ALCFs thyough
1ts socia) service or elder affairy department.

For more information regarding this Ruling, please
contact your regular McDermott, Wil & Emery
attorndy Or:

Chuistopher J. Donovan, Boston
¢denovan@mwe.com (617)345-5036

Robert C. Louthian, I, Waahington, D.C.
rlouthian@muwe.com (202)7768+8172

" Tha matériol in bris publication may be repraduced, m tholr or (4 part, uxth scvowledgment of i1 senace end opyrght. ~On the Bubject....” 0 itended to provide
| information of genaval interexd in & swmmary INGRAST gAd Should nat be comttrued 18 individusl legal edvico. Raaders should comsult with thetr McDrmett. W &
Emery actorney or other profusional counsel Beons acting bm the isformation contained M this pubdlicition. “On the Gubject...” may bt consldered odwmrising under
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pAvE |

TOTL P P

CPIET LB, 6T 'noy



MQU-19-1997

13:28

212 979 8387 P.0S

acquisition of existing ALCFs. There are, however, a
number of ways to distinguish the Ruling for future
' I'ALCF bond financings.

First, as discussed above, the conclusion reached by
the IRS that health care facilities may not qualify as
residential real property for purpoases of Section 142
of the Code is incorrect. A more thorough analysis of

the relevant statutes, regulations, and legislative

history m‘w
care facility, in and of itself, has no impact on whether

it may quallfy as a qualified residential rental project
within the meaning of Section 142(d). Nonetheldss,
because the [RS appears to be standing by Its conclu-
sion in PLR 9740007, at least initially, we are hopeful
that someone located in s state other than the state in
‘which the Operator was located will file a ruling
[requast to resolve the issue.

iSecond, even assuming arguendo that the [RS’
[rationale was correct, it is Limited to the facts in PLR
'9740007. The facts in the letter ruling indicate that the
‘Facility wag [ocated in a state where ALCFs aze highly

régulated bz} the State Department of Heelth. In PLR
:9740007 the e type of "he care

fucility” that could not qualify as a residential rental
|project as follows:

*(These] Health care facilities may be charac-
terized by certain common qualities: (1) they
are regulated by the appropriate health de-
. partmant of a state as health care institutions,
| (2) they specifically accentuate the
; availability of immediate medical services
to and/or the care of the persons being

serviced, (3) the laws of the state, and/ or
the regulations and rules of that state’s
health department specify numerous
procedures, measures, and standards
pertaining to both the medical Featment of

_residents and the stalf, and (4) the required ,
treatment of the resldents/patients is far )
beyond a landlord-tenant relationghip that
may limit use by the tenant or may require
the landlord to provide amenities such as
food and laundry services.

Accordingly, for those facilities located i states
where ALCFs are not highly reguiated, the letter
ruling should not precluda the issusnce of the requi-
site band counse] opiniona. However, the breadth of
the IRS' definition of “health care facilities” is enough
to include a significant number of state ALCF regi-
mens~—cven those based on and favoring a ~residen-
tial” model A modification by the IRS of the Ruling
is unlikely; but, any “chdll” it may have on future
ALCF financing would be dissipated s{gnificantly by
a clarifying rule in the contaxt of 3 petitioner segking
142(d) treatment (and not therefore attempting (0
avold the same) in a state regulating ALKCFs through
its social service or elder affairs department.

For more information regarding this Ruling, please
contact your regular McDermott, Will & Emery
attomdy or:

Christopher . Donovan, Boston
cdonovm@rnwe com (617)345-8056 _
505 (o
‘Robert C Louthmn, I, Washington, D.C.
rlouthian@mwe.com (202)778.8172
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1ST ITEM of Level 1 printed in FULL format.

PRIVATE RULING 9740007

"This document may not be used or cited as precedent. Section 6110(j) (3) of

the Internal Revenue Code." . 2 ! “

.Section 145 W

Qualified Sec. 501 (c) (3) Bonds ‘ %W
.o

0145.00-00, 0142.04-00 s %MW

W
PRIVATE RULING 9740007; 1997 PRL LEXIS 1039 rik;v}éLfU*ﬁﬁ
DATE: dJune 27, 1997 MW

. /s .
[*5] oo CP : EQM,JE
Refer Reply to: CC:DOM:FI&P:5/PLR-254130-96 /1Y¢L}DNQTZ;;;9”NM5%Q)

% N

Facility = * * * : o /frﬁxﬂ’ /)6ynﬁxnﬂu
Bonds = * * * Ve W

Issuer = * * //77¢quwl/\ (
Operator = * * * hf?ﬂﬁ/'
State = * * *

State Law = * * »*
X = * * *

.
LEGEND:

y o= * *

[(*6]
Dear * * *

1 This letter is in reply to a ruling request regarding
whether Facility, financed with the proceeds of the Bonds of Issuer,
is a residential rental property for family units within the meaning
of section 145(d) of the Internal Revenue Code. The facts and
representations made are summarized below.

2 Operator was formed to assist and provide services to
senior citizens and frail and disabled individuals. Operator has been
recognized as exempt from federal income tax under sections 501 (c) (3)
and 509 (a) (2) of the Code. Issuer issued the Bonds shortly before
submitting this ruling request and loaned the proceeds to Operator.
Operator used the proceeds of the Bonds to finance its acquisition of
the Facility [*7] and an adjacent lot, completion of the Facility,

financing costs, and to establish appropriate reserves, as permitted

P EXSNEXS 7 LEXSNEXS ) LEXISNEXIS
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by law and regulations. No proceeds have been or will be used in a
trade or business other than activities related to Operator's exempt
purpose.

3 From the time that the Bonds were issued and thereafter,
the Operator has maintained the Facility as a qualified residential
rental project within the meaning of section 142(d), regarding the
requirements pertaining to the incomes of the residents, and Issuer
elected to meet the 20-50 Test under section 142 (d) (1) (A).

4 State Law defines, in part, a "health care facility" as
any institution, sanitarium, hospital, nursing home, or assisted
living center in which any accommodation is maintained, furnished or
[*8]
offered for the hospitalization, nursing care, or supervised care of
the sick or injured. State Law defines an assisted living center
facility ("ALCF") as any institution, rest home, boarding home,
place, or building maintained and operated to provide personal care
and services which meet some need beyond basic provision of food,
shelter and laundry in a facility which ig not otherwise required to
be licensed under the law. No health care facility may be operated in
State without first obtaining a license from State's Department of
Health. Lodging establishments that furnish only board and room, ox
either, to their guests, are exempt from licensing.

5 In this case, Facility is licensed and regulated by
State's Department of Health under State Law as an ALCF. At the time
of its acquisition Facility consisted of x completed units. An
additional y units have been added with a portion of the Bond [*3)

proceeds. In order to retain its license under State Law, Facility
must meet specific structural requirements, provide specific
services, and maintain significant health and personal standards for
persons staying at an ALCF. State Law provides that each resident of
an ALCF must receive daily care by facility personnel as needed to
keep skin, nails, hair, mouth, clothing, and body clean and healthy.
The facility must provide linens, (including maintenance of a supply
of towels and bed linen equal to 3 times resident census, have
procedures for handling of soiled linens including required washing
of such linens in accordance with regulatory requirements for
disinfection), equipment, and supplies for personal care and for
other activities of daily living commensurate with the needs of the
resident served.

6 An ALCF is required to provide at least [*10] three meals a day

that must be served in the common dining facility. Residents must be
encouraged to eat in the common dining room and dietetic services
must be provided (in a wholesome and programmed fashion). Each
resident is required to have (1) have a physical exam before
admission, (2) must be tested for Tuberculosis, and (3) may not work
in any capacity that might allow the spread of a communicable
disease. Detailed records of medical care and medications must be

AP EXSNEXS G LEXSNEXS Z) LEXIS-NEXIS
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kept for each resident.

7 A planned activities program must be provided with
therapeutic activities designed to meet the needs and interests of

individual residents." Supplies and materials for such activities

must be provided by the ALCF as well. Finally, an ALCF must also

provide services and information to residents regarding durable

powers of attorney for health care, [*11) how to protect assets, how to

apply for Medicare and Medicaid benefits, how to contact physicians,
and other services.

8 The information submitted indicates that Facility meets or
exceeds each of the requirements for licensing discussed above. In
addition, the individual units in Facility for one or two persons
consist of an unfurnished living area (for bed and other furniture),
a closet, a bathroom, a small food preparation area, and a system to
allow communication between the medical staff and residents. Each
bathroom includes a toilet, sink, and a handicap accessible shower,
but not a bathtub. The food preparation area includes kitchen-type
appliances such as a refrigerator, sink, and in some instances a
stove. Where the presence of a stove might be potentially hazardous,
given the particular resident's condition, a stove (if present) would
be removed and a hot [*12] plate or microwave would be substituted to avoid

fire hazards or personal burns. Thus, some units could be provided
without stoves in recognition that some residents will not be able to
safely live with a stove.

9 Although husbands and wives may share a unit, it is not
permitted unless both persons qualify for residency. In addition, no
other family members may reside temporarily or otherwise (such as
overnight wvisits) in a unit, and visitation to residents of a unit is
subject to regulation by Operator consistent with State Law.

10 Detailed information has also been provided regarding
common areas of Facility that are available to all residents,
programs and activities that are or will be provided to all
residents, as well as a general explanation of the monthly charges
each [*13] resident must pay. The monthly charges cover not only space in

an individual unit, but also not less than 14 meals per week to be
served in the common dining area, housekeeping services (including
the linens and towels required by State Law), laundry services,
bathing assistance as needed, assistance in dressing and undressing,
a 24-hour monitored emergency call system, daily checks on each
resident's activity, and extensive personal services care.

LAW AND ANALYSIS
11 Section 103 (a) provides that except as provided in

subsection (b), gross income does not include interest on any State
or local bond.
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12 Section 103 (b) (1) provides that subsection (a) does not [*14]

apply to any private activity bond that is not a qualified bond
within the meaning of section 141. Section 141 (e) (1) provides, in

pertinent parts, that the term "qualified bond" means any private
activity bond that is (A) an exempt facility bond, or (G) a qualified
501(c) (3) bond.

13 Section 142 (a) (7) provides, in part, that the term "exempt
facility bond" includes any bond issued as part of an issue 95
percent or more of the net proceeds of which are to be used to
provide qualified residential rental projects. Section 142 (d)
provides that the term "qualified residential rental project" means
any project for residential rental property if, at all times during
the qualified project period, such project meets one of the two tests
described, whichever is elected by the issuer at the time of the
igsuance of the issue with respect to such project. Subparagraph [*15]

(1) (A) of section 142 (d) provides that a project meets the
requirements of the 20-50 Test if 20 percent or more of the
residential units in such project are occupied by individuals whose
income is 50 percent or less of area median gross income.

14 Under section 145(a), qualified 501 (c¢) (3) bonds are
defined as bonds that would not be private activity bonds if section
501 (¢) (3) organizations were treated as governmental units with
respect to their activities that do not constitute unrelated trades
or businesses by applying section 513 (a).

15 Section 145(d) (1) provides generally, that a bond which is
part of an issue shall not be a qualified 501(c) (3) bond if any
portion of the net proceeds of the issue are to be used directly or
indirectly to provide residential rental property ([*16] for family units.

16 Section 145(d) (2) provides that paragraph (1) shall not
apply to any bond issued as part of an isgue if the portion of such

igsue which is to be used as described in paragraph (1) is to be used
to provide-

(A) a residential rental property for family units if the first
use of such property is pursuant to such issue,

(B) qualified residential rental projects (as defined in section
142(d)), or

(C) property which is to be substantially rehabilitated in a
rehabilitation beginning within the 2-year period ending 1 year after
the date of the acquisition of such property. [(*17]

17 Section 1.103-8(b) (4) (i) of the Income Tax Regulations

7
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defines, in pertinent part, a qualified residential rental project as
a building or structure, together with any functionally related and
subordinate facilities, containing one or more similarly constructed
units that are used on other than a transient basis. In addition, the
regulations provide that hotels, motels, dormitories, fraternity and
sorority houses, rooming houses, HOSPITALS, NURSING HOMES,

SANITARIUMS, REST HOMES, and trailer parks and courts for use on a

transient basis are not residential rental projects. (Emphasis
added.)

18 The residential rental property exempt facility provision
originated with section 103 (c) (4) (A) of the Internal Revenue Code of
1954 which was added by the Revenue [*18] and Expenditure Control Act of

1968, section 107(a), 1968-2 C.B. 715, 731. This provision allowed
tax-exempt bond financing for certain exempt activities, including
residential real property for family units. The Conference Report,
H.R. Conf. Rep. No. 1533, 90th Cong., 24 Sess., 37, (1968), 1968-2
C.B. 801, 809, describes a family unit as follows:

A family unit is a building or portion thereof which contains

complete living facilities which are to be used on other than a
transient basis by only one family consisting of one or more

persons. Thus, an apartment which is to be used on other than a
transient basis by one family, which contains complete

facilities for living, sleeping, eating, cooking, and sanitation
constitutes a family unit. Hotels, motels, dormitories,

fraternity and sorority houses, rooming houses, HOSPITALS,

SANITARIUMS, REST [*19] HOMES, and parks and courts for mobile homes

DO NOT CONSTITUTE RESIDENTIAL REAL PROPERTY. (Emphasis added.)

19 Similarly, in the legislative history of section 142(4d) of
the Internal Revenue Code of 1986, the Conference Report in note 24
describes the conference agreement with respect to multifamily
residential rental projects as follows:

As under present law, multifamily residential rental property is
eligible for tax-exempt financing only if the housing units are

used other than on a transient basis. In addition, each

residential rental unit must include separate and complete

facilities for living, sleeping, eating, cooking, and

sanitation. Hotels, dormitories, HOSPITALS, NURSING HOMES,

RETIREMENT HOMES, and trailer parks DO NOT QUALIFY AS

RESIDENTIAL [*20]) RENTAL PROPERTY. 2 H.R. Conf. Rep. No. 841, 99th

Cong., 2d Sess. 11-699, (1986), 1986-3 (Vol. 4) C.B. 699.
(EMPHASIS ADDED.)

20 Section 1.103-8(b) (4) (i), consistent with the foregoing
cited legislative history, also provides that hospitals, nursing
homes and sanitariums do not qualify as residential rental property
for purposes of what is now section 142(d). Although the terminology
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"aggisted living center" or similar term is not among the
specifically excluded facilities, the nomenclature for a health care
facility, which may change as innovations occur, is not
determinative. Rather, the focus of the legislative history and the
regulation is whether the institution involved is providing
residences for individuals, as compared to bed-space in a health care
facility.

[*21]

21 For this purpose, health care facilities may be
characterized by certain common qualities: (1) they are regulated by
the appropriate health department of a state as health care
institutions, (2) they specifically accentuate the availability of
immediate medical sexrvices to and/or the care of the persons being
serviced, (3) the laws of the state, and/or the regulations and rules
of that state's health department specify numerous procedures,
measures, an ards pertaining to haoth the medical treatment of
_residents and the staff, and (4)-fﬁalfg%gégﬁg;treatment of the
residents/patients is far beyond a lan -tenant relationship that
may limit use by the tenant or may require the landlord to provide
amenities such as food and laundry services. (f€> one -

22 Facility is maintained and operated in accordance with

statutory and regulatory requirements that exist under State Law,
including requirements for continued licensing as an ALCF in State.
Its operation i8 consistent with providing bedspace for individuals
in a health care facility and is not consistent with being a
residential rental facility for family units.

CONCLUSION

23 Based on the information and documentation provided, we
conclude that Facility does not provide residential rental property
for family units. Accordingly, Facility is not excluded from being
financed with the proceeds of a qualified 501 (c) (3) bond under
section 145(4) (1).

24 No opinion is expressed regarding the consequences [*23] of the

transaction described herein under any section of the Code, including
sections 103 and 141 through 150, and the Income Tax Regulations or
the temporary Income Tax Regulations thereunder, except as
specifically stated in this ruling.

25 This ruling letter is directed only to the taxpayer which
requested it. Section 6110(j) (3) provides that it may not be used or
cited as precedent. Temporary or final regulations pertaining to one
or more of the issues addressed in this ruling have not yet been
adopted. Therefore, this ruling will be modified or revoked by
adoption of temporary or final regulations, to the extent the
regulations are inconsistent with any conclusion in the ruling. See
section 12 of Rev. Proc. 97-1, 1997-1 I.R.B. 11, 43. However, when
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the criteria in section 12.05 are satisfied, a ruling is not revoked
or modified retroactively, except in rare or [*24) unusual circumstances.
Sincerely,

Assistant Chief Counsel
(Financial Institutions &

Products)

By:

Timothy L. Jones
Assistant to
Branch S

Enclosure:

Copy for section 6110 purposes (*25]
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