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PRIVATE RULING 9740007 printed in FULL format. 

PRIVATE RULING 9740007 

"This document may not be used or cited as precedent. Section 6110(j) (3) of 
the Internal Revenue Code." 

Section 145 
Qualified Sec. 501 (c) (3) Bonds 

0145.00-00, 0142.04-00 

PRIVATE RULING 9740007; 1997 PRL LEXIS 1039 

DATE: June 27, 1997 

[ * 5 J 

Refer Reply to: CC:DOM:FI&P:S/PLR-254130-96 

LEGEND: 

Facility = * * * 
Bonds = * * * 
Issuer = * * * 
Operator = * * * 
State = * * * 
State Law * * * 
x * * ~ .. 
y = * * * 

Dear * * * 

[ * 6) 

1 This letter is in reply to a ruling request regarding 
whether Facility, financed with the proceeds of the Bonds of Issuer, 
is a residential rental property for family units within the meaning 
of section 145(d) of the Internal Revenue Code. The facts and 
representations made are surrunarized below. 

2 Operator was formed to assist and provide services to 
senior citizens and frail and disabled individuals. Operator has been 
recognized as exempt from federal income tax under sections 501 (c) (3) 
and 509(a) (2) of the Code. Issuer issued the Bonds shortly before 
submitting this ruling request and loaned the proceeds to Operator. 
Operator used the proceeds of the Bonds to finance its acquisition of 
the Facility [*7] and an adjacent lot, completion of the Facility, 

financing costs, and to establish appropriate reserves, as permitted 
by law and regulations. No proceeds have been or will be used in a 
trade or business other than activities related to Operator's exempt 
purpose. 
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3 From the time that the Bonds were issued and thereafter, 
the Operator has maintained the Facility as a qualified residential 
rental project within the meaning of section 142(d), regarding the 
requirements pertaining to the incomes of the residents, and Issuer 
elected to meet the 20-50 Test under section 142 (d) ( 1) (A). 

4 State Law defines, in part, a "health care facility" as 
any institution, sanitarium, hospital, nursing home, or assisted 
living center in which any accommodation is maintained, furnished or 
[ * 8] 
offered for the hospitalization, nursing care, or supervised care of 
the sick or injured. State Law defines an assisted living center 
facility ("ALCF") as any institution, rest home, boarding home, 
place, or building maintained and operated to provide personal care 
and services which meet some need beyond basic provision of food, 
shelter and laundry in a facility which is not otherwise required to 
be licensed under the law. No health care facility may be operated in 
State without first obtaining a license from State's Department of 
Health. Lodging establishments that furnish only board and room, or 
either, to their guests, are exempt from licensing. 

5 In this case, Facility is licensed and regulated by 
State's Department of Health under State Law as an ALCF. At the time 
of its acquisition Facility consisted of x completed units. An 
additional y units have been added with a portion of the Bond (*9] 

proceeds. In order to retain its license under State Law, Facility 
must meet specific structural requirements, provide specific 
services, and maintain significant health and personal standards for 
persons staying at an ALCF. State Law provides that each resident of 
an ALCF must receive daily care by facility personnel as needed to 
keep skin, nails, hair, mouth, clothing, and body clean and healthy. 
The facility must provide linens, (including maintenance of a supply 
of towels and bed linen equal to 3 times resident census, have 
procedures for handling of soiled linens including required washing 
of such linens in accordance with regulatory requirements for 
disinfection), equipment, and supplies for personal care and for 
other activities of daily living commensurate with the needs of the 
resident served. 

6 An ALCF is required to provide at least [ * 10 l three meals a day 

that must be served in the common dining facility. Residents must be 
encouraged to eat in the common dining room and dietetic services 
must be provided (in a wholesome and programmed fashion). Each 
resident is required to have (1) have a physical exam before 
admission, (2) must be tested for Tuberculosis, and (3) may not work 
in any capacity that might allow the spread of a communicable 
disease. Detailed records of medical care and medications must be 
kept for each resident. 

7 A planned activities program must be provided with 
therapeutic activities designed to meet the needs and interests of 
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individual residents." Supplies and materials for such activities 
must be provided by the ALCF as well. Finally, an ALCF must also 
provide services and information to residents regarding durable 
powers of attorney for health care, [*11] how to protect assets, how to 

apply for Medicare and Medicaid benefits, how to contact physicians, 
and other services. 

8 The information submitted indicates that Facility meets or 
exceeds each of the requirements for licensing discussed above. In 
addition, the individual units in Facility for one or two persons 
consist of an unfurnished living area (for bed and other furniture), 
a closet, a bathroom, a small food preparation area, and a system to 
allow communication between the medical staff and residents. Each 
bathroom includes a toilet, sink, and a handicap accessible shower, 
but not a bathtub. The food preparation area includes kitchen-type 
appliances such as a refrigerator, sink, and in some instances a 
stove. Where the presence of a stove might be potentially hazardous, 
given the particular resident's condition, a stove (if present) would 
be removed and a hot [*12] plate or microwave would be substituted to avoid 

fire hazards or personal burns. Thus, some units could be provided 
without stoves in recognition that some residents will not be able to 
safely live with a stove. 

9 Although husbands and wives may share a unit, it is not 
permitted unless both persons qualify for residency. In addition, no 
other family members may reside temporarily or otherwise (such as 
overnight visits) in a unit, and visitation to residents of a unit is 
subject to regulation by Operator consistent with State Law. 

10 Detailed information has also been provided regarding 
common areas of Facility that are available to all residents, 
programs and activities that are or will be provided to all 
residents, as well as a general explanation of the monthly charges 
each [*13] resident must pay. The monthly charges cover not only space in 

an individual unit, but also not less than 14 meals per week to be 
served in the common dining area, housekeeping services (including 
the linens and towels required by State Law), laundry services, 
bathing assistance as needed, assistance in dressing and undressing, 
a 24-hour monitored emergency call system, daily checks on each 
resident's activity, and extensive personal services care. 

LAW AND ANALYSIS 

11 Section 103(a) provides that except as provided in 
subsection (b), gross income does not include interest on any State 
or local bond. 

12 Section 103(b) (1) provides that subsection (a) does not 

apply to any private activity bond that is not a qualified bond 
within the meaning of section 141. Section 14l(e) (1) provides, in 

[ * 14 J 
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pertinent parts, that the term "qualified bond" means any private 
activity bond that is (A) an exempt facility bond, or (G) a qualified 
501 (c) (3) bond. 

13 Section 142 (a) (7) provides, in part, that the term "exempt 
facility bond" includes any bond issued as part of an issue 95 
percent or more of the net proceeds of which are to be used to 
provide qualified residential rental projects. Section 142(d) 

PAGE 20 
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provides that the term "qualified residential rental project" means 
any project for residential rental property if, at all times during 
the qualified project period, such project meets one of the two tests 
described, whichever is elected by the issuer at the time of the 
issuance of the issue with respect to such project. Subparagraph [*15] 

(1) (A) of section 142 (d) provides that a project meets the 
requirements of the 20-50 Test if 20 percent or more of the 
residential units in such project are occupied by individuals whose 
income is 50 percent or less of area median gross income. 

14 Under section 145 (a), qualified 501 (c) (3) bonds are 
defined as bonds that would not be private activity bonds if section 
501 (c) (3) organizations were treated as governmental units with 
respect to their activities that do not constitute unrelated trades 
or businesses by applying section 513(a). 

15 Section 145(d) (1) provides generally, that a bond which is 
part of an issue shall not be a qualified 501 (c) (3) bond if any 
portion of the net proceeds of the issue are to be used directly or 
indirectly to provide residential rental property [*16] for family units. 

16 Section 145(d) (2) provides that paragraph (1) shall not 
apP,ly to any bond issued as part of an issue if the portion of such 
issue which is to be used as described in paragraph (1) is to be used 
to provide-

(A) a residential rental property for family units if the first 
use of such property is pursuant to such issue, 

(8) qualified residential rental projects (as defined in section 
142(d)), or 

(C) property which is to be substantially rehabilitated in a 
rehabilitation beginning within the 2-year period ending 1 year after 
the date of the acquisition of such property. [*17) 

17 Section 1.103-B(b) (4) (i) of the Income Tax Regulations 
defines, in pertinent part, a qualified residential rental project as 
a building or structure, together with any functionally related and 
subordinate facilities, containing one or more similarly constructed 
units that are used on other than a transient basis. In addition, the 
regulations provide that hotels, motels, dormitories, fraternity and 
sorority houses, rooming houses, HOSPITALS, NURSING HOMES, 
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SANITARIUMS, REST HOMES, and trailer parks and courts for use on a 
transient basis are not residential rental projects. (Emphasis 
added.) 

18 The residential rental property exempt facility provision 
originated with section 103 (c) ( 4) (A) of the Internal Revenue Code of 
1954 which was added by the Revenue [*18] and Expenditure Control Act of 

1968, section 107(a), 1968-2 C.B. 715, 731. This provision allowed 
tax-exempt bond financing for certain exempt activities, including 
residential real property for family units. The Conference Report, 
H.R. Conf. Rep. No. 1533, 90th Cong., 2d Sess., 37, (1968), 1968-2 
C.B. 801, 809, describes a family unit as follows: 

A family unit is a building or portion thereof which contains 
complete living facilities which are to be used on other than a 
transient basis by only one family consisting of one or more 
persons. Thus, an apartment which is to be used on other than a 
transient basis by one family, which contains complete 
facilities for living, sleeping, eating, cooking, and sanitation 
constitutes a family unit. Hotels, motels, dormitories, 
fraternity and sorority houses, rooming houses, HOSPITALS, 
SANITARIUMS, REST [*19] HOMES, and parks and courts for mobile homes 

DO NOT CONSTITUTE RESIDENTIAL REAL PROPERTY. (Emphasis added.) 

19 Similarly, in the legislative history of section 142(d) of 
the Internal Revenue Code of 1986, the Conference Report in note 24 
describes the conference agreement with respect to multifamily 
residential rental projects as follows: 

As under present law, multifamily residential rental property is 
eligible for tax-exempt financing only if the housing units are 
used other than on a transient basis. In addition, each 
residential rental unit must include separate and complete 
facilities for living, sleeping, eating, cooking, and 
sanitation. Hotels, dormitories, HOSPITALS, NURSING HOMES, 
RETIREMENT HOMES, and trailer parks DO NOT QUALIFY AS 
RESIDENTIAL [*20] RENTAL PROPERTY. 2 H.R. Conf. Rep. No. 841, 99th 

Cong., 2d Sess. 11-699, (1986), 1986-3 (Vol. 4) C.B. 699. 
(EMPHASIS ADDED.) 

20 Section 1.103-8(b) (4) (i), consistent with the foregoing 
cited legislative history, also provides that hospitals, nursing 
homes and sanitariums do not qualify as residential rental property 
for purposes of what is now section 142(d). Although the terminology 
"assisted living center" or similar term is not among the 
specifically excluded facilities, the nomenclature for a health care 
facility, which may change as innovations occur, is not 
determinative. Rather, the focus of the legislative history and the 
regulation is whether the institution involved is providing 
residences for individuals, as compared to bed-space in a health care 
facility. 
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[ * 21] 

21 For this purpose, health care facilities may be 
characterized by certain common qualities: (1) they are regulated by 
the appropriate health department of a state as health care 
institutions, (2) they specifically accentuate the availability of 
immediate medical services to and/or the care of the persons being 
serviced, (3) the laws of the state, and/or the regulations and rules 
of that state's health department specify numerous procedures, 
measures, and standards pertaining to both the medical treatment of 
residents and the staff, and (4) the required treatment of the 
residents/patients is far beyond a landlord-tenant relationship that 
may limit use by the tenant or may require the landlord to provide 
amenities such as food and laundry services. 

22 Facility is maintained and operated in accordance with 

statutory and regulatory requirements that exist under State Law, 
including requirements for continued licensing as an ALCF in State. 
Its operation is consistent with providing bedspace for individuals 
in a health care facility and is not consistent with being a 
residential rental facility for family units. 

CONCLUSION 

23 Based on the information and documentation provided, we 
conclude that Facility does not provide residential rental property 
for family units. Accordingly, Facility is not excluded from being 
financed with the proceeds of a qualified 50l(c) (3) bond under 
section 145(d) (1). 

[ *22] 

24 No opinion is expressed regarding the consequences [ *23] of the 

transaction described herein under any section of the Code, including 
sections 103 and 141 through 150, and the Income Tax Regulations or 
the temporary Income Tax Regulations thereunder, except as 
specifically stated in this ruling. 

25 This ruling letter is directed only to the taxpayer which 
requested it. Section 6110(j) (3) provides that it may not be used or 
cited as precedent. Temporary or final regulations pertaining to one 
or more of the issues addressed in this ruling have not yet been 
adopted. Therefore, this ruling will be modified or revoked by 
adoption of temporary or final regulations, to the extent the 
regulations are inconsistent with any conclusion in the ruling. See 
section 12 of Rev. Proc. 97-1, 1997-1 I.R.B. 11, 43. However, when 
the criteria in section 12.05 are satisfied, a ruling is not revoked 
or modified retroactively, except in rare or [*24] unusual circumstances. 

Sincerely, 

Assistant Chief Counsel 
(Financial Institutions & 
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By: 

Enclosure: 

Copy for section 6110 purposes 

Products) 

Timothy L. Jones 
Assistant to 
Branch 5 

[ *25] 
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ON THE SUBJECT • • • 

Nove1nber 1997 

A.estated Uving Care Facilities as 
Qualified Residential Rental Projects 

8• caref\il wh1.t you Uk for, you D\•)' gel iL The old 
~dage cam• to U,tit 11~ recently when ltl as.Wt"d 
&Avirlg tlClhiy appli8d to the lrte.m&l R.averiue Service 
(IRS) for a naUns Uiat th. bond1 ~ed to liria11c• th• 
racilicy wen S.C:Uon 1"-' ·qualified S0l(c)(3) bondf' 
rather than Sec.ti.on 1'.2 "qullihtd tt'id9'l"lti..l rental 
bonds." While th• crsa.ni2ation obtall\ed Ute ruling tt 
rcqu11ted froll\ the IRS, the ntiON.le 1Jtad by th. IRS 
in reaching itJ conclusion wu flawed 1111d overly 
broad. P.tacl l.ltually. the private letter Nling impl1ra 
that uslsbld Ii"~' c:att !11cilibe! may not qualiiy as 

t .. ldmtlal r11J>t1l projec.u wlttlin ~ U\eV'il'lg of 
S.c.tiOI'\ H2 Ol the Code and. therefor-. may not bt 
li.t\anced with th~ proceed. of a tu.~xempt l:tor.d 
offar~1. uNt.lt the operator~ a Section SOl(c)(3) 
or5ani.Utiol\, whlch would allow the bondt- to be 
t"bHiiitd u qualified ~on S01(c)(3) bonds umier 
Section 1'5 of V\t COda. For olwlous reuon£. lh1s 
letter has c1UMd 1i.gnilicant con.:c:m i.n tlie lu.-e:Jtcmpl 
bond and uai.lted Uvlrig coaunu.nitie) 

Th.is uticJt Will l:lrl•fly dJ1cun the recently n1ltaud 
private letter n1llt\1. explain the la.Uacy in It.ti rationale 
11J1Cl, inore i.l:llportantly. provide guldanct to boch 
t)l.i'tinl 11ond dev"lopi.n1 .....,i.all!d living facilities that 
Ar• or will be financed with the proeffdJ of StctioJ'\ 
142 bOC\dl. 

Background 

The Int.ma! R.evem11 Cod.II (the '"Code") has pre> 
vided since 1968 that th4 .inllere't rKeivcd by bol'd­
hold•n on ccrt&Jn rypt1 of bond' will be e"empt lro.m 
federal l.ncoll\e tu. Specific al.!)', Sct.tion 103 of the 

:.!:!~ 

Code providu th.at in111rc1t tamed en c:•rWn 
~vemmental bonds and quallfted privatt tctivity 
bond.s will :not bi; we.ab le to the bondhold.r1. Ciov­
emme.n tal bonda IJ'C &eneu.Uy oblil&tlOr\1 i.Nued by 
the gov..mml!!J\t to lw1J eosHntial gove~'-1 
oper&tiOM. · rrivatl! acttvJty bo.nd11, ii\ genu.J, an: 

issued by a 1ovemmeC"1ral. unit but th• prlX..da &re 
""ed by someone (the ~qu..Ufted user#) other tllar1 a 
governmental enKr:y. lhe quali!itd user u _\48"\lally a 
~etion SOl(c)(3) orgllni.tation. In U\e cue of pr:i."atr 
ac:tiviry bonds, the irnert1t e&rl'ltd on such bond1 is 
only e)(empr hoD'\ ftdual income tu to the bond· 
holder if the bond• arc ''q•Jalibed." To be q111lified, 
thOC" bonds mu~r 1atidy tht conditions of Sectiori 145 
tlnd/or SGction 142 of !he Code. 

Ta"-e"empt bonds uJed tor rasldmti&l ru.l prc:iperty 
are tuated unusually by ~lion liS(d) ,.,, the Code 
Fiest. ~ct:ion 14.S(d)( l) provide::i; that i1 any poruon oJ 
the proc:"ds of a bu.·exunpt bond ~e is used to 
provide rt!Sid1nt1al rental property for family unlta, 
tile bondl "'not qu•lified 'Ol(c)(J) bor.ds. lnuned.i­
arely after diaquali.fyU-.g bonds ~cl for ra1ldtnti11l 
renu1l pretp,.rry. howevtr. th• v11iy nut section of the 
Code sra~' that Section lts(d)(l) iJgn not apply to 
exc:lude any bond" i"ucr.1 for: (1) A new rHldimtiril 
ret1ta.l property /or family W'\ita, (b) qualihird u~$ide.n· 
rial rental projt'CU. \hit satisfy tnt COfl.clitiona of 
Section Hl oI the Code lot low-income and (c:) 
proputy whi.ch h115 bn:n 1ub1ta1.1tially r1habilit1ted. 
What Sectlon 145(d) acc:o?l\pl.i.Jhes ia that bonds uacd 
or reaidential nn~ prope 

ua y 1 a uated, gr rneetl the 
ie • Hl !or low-11\c:om.e ruidU1· 
ti.'ll un.iu. Staled 6.imply. <:atii;!.c:cion o c rcquir~ 
rnenb of Section ld.l(d) ?tquins lhat 11 signil\c:anl 

P.01 
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portion of the tnlant& Ir\ the facility be compri.iii!:d of 
'\ftdivicll.aala ot f~et whoft W:OD'\e le'lleh a.re 50 
pe11;111t or llPla ol the a.iu'.; median poa' .income. 

·Private letter Ruling 9140007 

ti'rivate Let\e.r h.lir\i (PLR) 9740007 Oune 21, 1997), 
uwolved a S..:Uon .S01(c)(3) Ol'p.niu.tian (the ·'Opera­
tor") that wu £onncd. to provlde ~rvlcn to 'm.ior 
chizena and dbablcd ll't.dividual5. Prigr to IUhrmmng 
U..e ruling ~ue9t, the Operaior hid. UMd. the pro­
c.eds of a tu1llempl bond offaria11 to finance the 
acquwti<m of 11' 4mting u1"'9<i livU\g ctr.tu facility 
1(Uui "Fadlity'). Jn tha pu1:iculu state wher~ W 
i:.cUity was louttd, tkt 9taa•1 D.parttntl'\t of Health 
.was nuponaible for 1.icen&inS and rtgul•ti1'g ua1md 
hvi.z\g Cetlltt laclliHM (ALCF•). h\ ordu to tttaicl ii.! 

,licen1e under .statt law, the F=aci.lity had la O"leet 
·specific atructu.ral rtqu1ttment•, pxovid• aptcilic 
,,ervicea, at1'1 A'\llnW:1. 11piificU\! heal~ and pH1orul 
atlll4ard1 for itJ rt'$idtnt1. Tht facts in the leutc 
ruhrti indicate that as of U'll! date of the Nlili& re­
CiU•tt. w Facil.iey had been. o~ta'4d u a C\Lllli.lied 
rHidtmtial Tet1tal prOject within the mcan.i.r\g ol 
,SectiCJn Hl of tl\• COde, rcp.rcling the requirem.entJ 
ip«'rtainitlg to tl\a lt\cOll\e l•v•I of the residents 

for rtuona no• made clear i.n the le~r Ml.l\8· the 
·Operator 1equfst0d a Nling from the IRS thait the 
:Fad.bty did not provide ruidential nntal property for 
·family uni~. withl.n tht me~1 of S.~tion 145(d)(l) 
of I.ht Cods 11nd. therdcn, th1 Facility wa..; nol 
excluded ho1n baU..z flnat\Ctd wlt:h th1 procHli:s of 
:quailtllid *lion 50l(c:)(l) bondt. Whlle not di•­
cu»ed in the lentr Nllng, u •r;ipevs U\a.1 th~ "Jlmg 
:was rtquuted because eithmr (i) the facility could no 
longmz meet tht S.~tign 14'i "2(}.SO 111l" described 
abov1. CJ (Ii) the OpuatoT :Wnply did J\Ot wllt\t to 
contiilue to provide ~ta lor low·lrlCOU\e tenant.a in 
,the ALCF. 

•U the Facility wu no klnger 1otn1 to be p1oviding 
1low•l/lcotr'I! UNl&, the bond1 w1nild become taubl• 
;bond• to the bondholdc:n W'\lua the Facility was 
\dettftt\ined not to be a raldlr\tial ftT1t1l proje~t and, 
'thttlloA. not 111:xduded Crom txeatD'lent as q\laWied 

1S«tlon 501(c)(;) bond,. 

) 'd .':':i.:I 

~12 97~ 938~ P,03 
''U.1..1.J1111\MVl&1 'f•U..&.. «¥ C.Mkal 

Right Answer, Wrong Analy1l1 

Thi! ms rtvi1w1d the tacu, the statula. azld the 
relevant~,,. N.ttory ~d. d11ttrmineti th.lt tht 
facility wu J\Ot a rlllidtnti~ rental property for 
f.mily uni.ta wl!Nn th• meaning of Sei!Uon l~(dHl) 
Uld, lhenfO'll!, the bond. wen not ndw:led frod\ 
clanification u q,uaWied Section S01(c)(3) bond.1. As 
de1cribcd below, while the conc.l\Dlon r111&ched. in tN 
lettu Nllt\g 11'\AY be curn~ct. the rationale u.-d to 
arrlvt It the con~huion ii fiawed.. 

'J'}\t ran~• Ultd by th• ms ls .. follows. Set.tiol\ 
l.10~8(b)(4)(i) of tht Ir.com• Tu Rerul-livN deflt\H, 
in pertinent part; a quaWl.d rnidentl&l ret1tal project 
•• a buUdirtg or 1tru~re. torthc with any function­
ally nlated and 1ubordinate fadUtic1. contllinlr.g ona 
or more similarly constructtd uNts that are u~ cm 
othtr thlt'I a tranaient basla. In addirioa. th. n,Wa­
tioru imivide that hottb, motcla, don:nitortts. lratar­
nlry and soronty howu. rooming hol.IU!J, h01pit.W, 
nmsing hO!IW!!, tuiitariu.in1, n:it home., IU'ld trailer 
park..' and c:ourt1 fot \Uc on • truulent buia ate not 
rtsidtl'\till rental projects. 

In revi.ewing the lcg.i.sbtl.ve history c;oJ\CGmJl\g reai­
denllll rental projec~. th• rRS nows that Corign:1111 
d1ttc1"1bed a lami.ly uni.t AS follow•. 

A family Wl!t ls a. build.mg or portion thereof 
which cot1t&in.9 complete living hdllt:IH 
w hlch a.rs to be used on other that\ a traruier\1 
b•tia by only otte family con1iltil'g of one or 
more p•r90M. Thw.. l.l\ apartment whlch i.8 
rob• u.nd on other that\ a tranai.mt bae~ by 
one t.urUly, which conuiN r:omp1•1• fac:ill• 
tiH for living, !'.le.!ping, eatlt\s, cookins, 1t1d 
u.nitat:i.cm, con1titu~1 a family unJt. Hot.la. 
inottls. donnitories, frate-l'l\ity and aororiry 
ho1.11t$, roamtns houMJ. hoapltah. 1anitarl· 
um.11, rl'!~ h<.)mes. U\d puks IX\d COUth for 
mobile hatnes do net canstiTut. rnidd\rt.a.l 
"''1 property. 

P_oz 

H.R. Crmf. &,. Na 1533. 90Ui CoPlf·· 2d St."., 37, (19SSJ, 
1 :i6d-2 C.ll. ~l. 809. 

Or:£t .:..G. i;t "'Ofl 
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ll'9 lahltt rul!n3 al.lo nole! that In W.e l.Platin 
~tory of Section l'2(cl) of th• Code. \he Confer~ 
Report. In "~ 24. de.aibes dut conEermce ~l'ft:C\tnt 
wl.th rMpect to '1\WtihuzWy :uid.mu.l Nf\W pro;~cu 
., Iollowa: 

~ under pres~t law, m.wtifunUy mldcn­
bal r«ntal property It eUgtblt Jor tu•txar1pt 
financing only it th. housing unib are u.sed 
other thU\ on a txanlienl basil. In add,tion. 
uch r11idential rental 'llnit 11\IUt include 

:!111parat1 11\d coinp!.c. lacilhi" lor Uvirlg. 
1le~ing. eating, cookll11. and l&l'hation. 
Hot•l•. donni.toric.io, hc1piral:t, nuraing 
~. rttirtment homc1. and iralltr parks 
do not quaJ.ify u rtlide.nti.al l"ft\tal pTope-rty. 

H.lt. Conf. lbp. No. 8'l. 9Jth Cun1·• LI Srss.11-699, f2916J, 
:1918-J <Vol. 4J C.B. 699. 

8utd on the aho't't, the ltttier rullr\1 cof\Clud" that 

1-the fOC\l.I Of th11 l1gi•lltlYt hhtory ind the resuJation 
:is whe~r tht lNClNtiot1. Involved u provkimg 
.resid•ncn for individ'l.ial1, as comp1ttd to bed-spaC'I! 
·In a t\e.-lth cue tacil.i.ty .. A1;4:ordlllsly, ~11.i11 lhe 
1 Faciliry l• 1%\a~tained U\d op1t:ued il'I accordanct 
;wiUi statutory Vld rwptatory rec:iiiirmilmt.s that eJu.at 
\Jl\deJ state law lor he-1th Cllt f&eW11t1, including th• 
te<\u1r1mtN1 tor continued licef\.Sil'lg as an AI.CF. II u 
a health care Jacility 11\d. thercfon. ia not car,.i.ltent 
wlth bet.rig 1 retidenti& ntnW property for faD'\Uy 
uruta. 

The conduslon ii Ynfaundcd. Jn revitwing S.ction 
. 1.l~(b)(4)(i) of the regw1t1on1 and th• lcgislativtt 
histOI)' !Nreundtr. there is abaolutely no discussiM 
w~atJo~e.r that implies asst1ltd livin1 facilitie5 may 
"ot '1\lallly a.s 111idmli&l rental prOJecls To the 
contrary. Ute cl.ur and eole iOC\I& ot the nrgulauon~ 
. and. the 11gislalive hDtcry i.1 that a facility who9e 
tcnal\ta are primArily tr&Nitnl in naMt miy not 
qualUy u a ree1dantial rtal property. Tht' mere fact 
.that hosplLali and nuni.t\g hoi:nea were iru;hJded by 
'CongrtH in a li1t of t.a.litil!!I that a'lay not q1.1e.J.ify H 
rnident.l.1 rental propcrtiee cannot be int~rprtted to 
mean that other ~· of faelitie.s which may provide 

; 9ome limi1td typff oJ healttl c:art ArvU:es u a whole 
may .not quality. In1ttad, Congr!.!s wu m1rely 

proYici8'1 • lisc ol th• cypea oC fadllti•• .l.t\ whidl it 
btlie.vad the restdtnt.s w~ l:Z'AnriU\t in nature. 
Whether tht facility ia a het.lth can Eac:ility. in an.cl of 
j~clf,ls~~ouu::u.....~~~~~~~~---

In fact, the legialativw history for Stctiat\ l~dJ of the 
Cod• direc:dy cgntraciM:t:I th~ r'Ulonalt u11d by tht 
IRS in P1.R rrl400Cl1. Spedli.cally, the COnfwr9\Ce 
Commin. Report1 lor tht Techniw and Mlscella­
nl!Ous llev1nue Act of 198& p:ovide that S.C:tiQn 
143(d) of tr.. Codt la ~ be •pplMld to the relidmtiial 
can 19.cilitif!j of a con!irluing care Calta. Accurdi.n1 
to Can11'N. Stctton 14S(d) provides that ii M\ txiat· 
ing continWt\g care facility .t! ~ by a Section 
S01(c)(3) orgaru . .11tion with ux~xtmpt bond.a, tne 
provlaior.a of Section 14l i:nldt be followed.. 

P.03 

H.R 4333, C.orif. Rq. No. 100.110., 100th C'Otif., 2" Sar. 
r B), 1988-J C.B. &17. 

This statern4rllt by I.ha Confele:\ce Commlltn II in 
direet COl'\trlSt to the .ration Ile \lied by the IRS m Pt.rt 
97410007. 

The private letttr ruling wo ne1lecled to znentian 
general factors about the rypic:al 11s..ilted bvk\g 
rtaident 111\d r.•ider.ce whir.h would have warranced 
mating lhfl faWity I.I a quAlUied .N!Sldentlal nin.qJ 
project ~dudil'\g: the average !.ngth ol 1t-6y ot most 
rt1ldet1.ts is over rwo yurs. "Whilt moat f1cUtti., 
r•q,uire a minimum leue of one r•ar (and deposit); 
atatc l1ws circuzn1cnbe tM levei aE •killH IJ\wdkal 
i:::.art which Cit\ bt provided in ALCFi; at\d mo1t 

opeutur~ o! ALCF market their project.a u reaida1tial 
in lt1l\0:9phcre r•thtr thlUI \r\Jt:it\.ltlonll (like health 

C:Ue facilitzM,). ~ °fJ-f ~ 
1

( 

Life After PLR 9740007 Q 

It is uncier~oOd by tl\1 rR5 ~d prac:tltJoriers thal 
prtvtte letrer ruling• may not be uaed or cited a1 

prtcedent for U\Y organiutiot\ other th.an the 01\0 that 
ttq'olt1ted 11\d ncetveci the actual I.mt rulinc. 
f\;onethde$9, prival• letter ru.IU'\1& ar• an indicatiol'\ of 
how the IRS may rule under 9iJ:rWar facts. Accord.­
i.ngly. !ht r1leas4! o! PLR 9740001 m•y rnult ir1 certlizi 
borid coUNtl:i rafu.sing to give the requislt12 opinions 
il'I order to UH lax~xeimpt bends to Ml!\Ce th11 

Ti:£t .:.G, 6t ·noN 
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acq"'1attson of rmth\1 ALCF1. l1la9 an, howevu, a 

n~r ol waye to diatin~ the Ruling for .funue 
ALCF bond tinandl'lgs. 
I 

finlt,, u dWcu.aed •bov1, the concluaioft r11ched by 
the IR5 that h .. lth cue facillti.et may not q,uellty u 
u1lda\'1al rul prapmy tor purp~s of Section U2 
of th• C~ la lncornc:t. A more thorough anaJyti.1 of 
t!\e r•levant etaN.~1, rerWationt, and 1-gtslative 
Nltory D\&k• it deu-dl.ar wh•d\er a facility ia • haalth 
t:•~ facility, II'\ and o! itllell, hH no Impact on whether 
~t may qua.llly u a quaWled rutd.er\tial ~tal project 
Within the mtU'iinl of StcdOf\ 142(4). NONthelt11, 
~ecauH the IRS appear• ID b9 •~I by Its condu­
~lon in PU 9740007, at ~&It LNUally, we are hoptfW 
.that 10DWCln4 Joc.aled il1 • •tat. other than the 1tatc In 
,which tl\t Operator waa lac&~ wW f.llt • Nlli-11 
;rcqu..1t to reaolvw the iU"\lt. 

1Second. tYft\ aseua\U\1 arsuendo that ihe IRS' 
;ratic:111.U wu conect, it is li:a\lted to tht facts in PLR 
·97.&0007. The facta in the lattrr ruling i.ndiui. d\at th!! 
FICility w-., lgcat.d in a 'tat4 whtre ALCFa are highly 
rer-u-Wd by tht Stu~ Ompaiunmt of Health. Ln PLR 
. 9140007 tht IRS defined the typt oE "health c:&re 
faciliry'• that could not cpallfy u a rHidenrial r11nt11l 
I pro)ec, u follows: 

"lThtM] Health care tacilitil!'sr. i:na~ b~ ch11ac· 
terlz.ed by certain common qualities: (1) I.hey 
an regulated by the appropriate heallh dv­
part:a\CU'\t of a 1ta~ as hwth ~are ins ti tu ticms, 
(2) they apetiftcally •tcentuatc: th1 
av&ilAblllty of izrur\tdllt1 medical Mrvic1a 
to and/or tho Clltt of tha pertoN beil'lg 

c ~lit 1''1 Mc0~1. W'ltl II [111") 

212 97~ 8Je? P.05 

9erVicc". (3) ~ laws of thf' star~. and/ or 
U\e ~lioN «lid rules ot th.al 1tate's 
health dtparanent 'pecify n\111\trO\ll 

prOCK\1ret, INBIW'U, and •tat\d.uda 
~g to both the medical treatment of 
n!Siden!I and th£ 1talf. and (4) tJoie !9Cl'Jired 
treatment of tht r~ldtnta/patiente II Iv 
beyond a landlord•ta'\ant nolttionship that 
may limJt we Ly the l:B\lnt O!: ll\ay require 
the landlord to provide ameniti" 1uch u 
feod and. lll\l.ndry Hrvice,. 

Ac-cordmgly, for Ulosc facillbea located U\ ~t:ltC!!; 
where Ater-, al1! not hi1hly regulatiad, tht len.r 
rulin& 1howd f\<1~ pre.dud• thit issuance ol tNi r•111i&t-
1it1t bond COUNel opwona. However, the breadth af 
the (~· clan:nitiot\ of "htallh care (aciUbts" ia enough 
to 1nch1d• a stgNlica:\t nwnbtt of state ALCF rep-
m .. nJo--1:vc:n thoN 'Dastd on and favorin1 a '"iaiden-­
tia.l" model. A tn.cdi.£ieation by th• IRS of th. Ruling 
is unhkely; but.. any "chill~ it may ha~ on fuNtt 
AlCF Finandng would be d.IBBip•ttd slgnlftcantly by 
a cla.ri.fy\l\g rule i.n the contut of a pttitioMr M•king 
14.2(ci) tnatz:nent (Arid not therefore atwnptina lo 
avoid the sun.a) in a ~tate rs(\llatin1 ALCfs thzouah 
1t' ~ociaJ seNi.'e or eldl't aifait1 department. 

For mort i.nformation fCgard"1.1 tt\.1.1 .Rulin9, pl1ue 
contacl yvur resi-ilat McDermott WU\ Ar: Emery 
attomay or: 

Oui~tophcr J. Donovan, 8oetOll 
cdcnovanem.we.com (617)"'5·50!6 

Robert C. Lo1.1thian. JII, W.uhington. D.C. 
rlouthi.v\@mwe.com (20l)778"6172 

P.04 

Tliil JMt.ilrtll hi llU ,~a11a11o.,,,,,,., lo.I ,.,,...twid. ;,. !i<ltolt "' ;~ "'"· 111<1Jt ocboowlrol,...,..r of in -u-"' dllJIVr!Jhl. "On die lklli;«t ... " II,,........, re ,,v.ult 
J l'lfo-tlort .. , r-•I .............. '""'.....Y "'"""" .... JlwMlJ "ol .. -"'''"" II l .... i.id ... 1 lrf•l ••vim ~ •""MIJ Cll•lll•" .-lilt !Mr• McD.,.,,..,1. Will & 

E,...ry •tt#fl#J,,, orlp ,rwfsui6rvl t""'"" I>~ mt1•1..,. lhr i•J.,._1..,n ai•lalllal 1'11 ll.i1 "'bllau""'- ·On•"'- i..ajea ... • llW>' Ill Cllill~ti HWf'f-.;,,I ~"*" 
''- ,...i. .. ,...i .. ,,.., llw lrrJ '""/a'~~. 
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acquls1tion of exiath\g ALCFs. There are, however, a 
~'lm\btr of ways ao diat:iilguim the Ruling for future 

· ~LCF bond financings. 
I 

212 979 8397 P.~ 

servi.c:cq, (3) the laws of rhe state. IJ\d/ or 
the ~tions and rules Of that state'• 
health department specify n\lmerou1 
prOCNUNI, measures, ind ttaMatd& 
pertaining to both the midiCll triitiritrit of 
~entl and thC 1taff, ana (i) the reqwna 
treatment ol thi iiildenta/patienta .II far 

Firlt, u ~ed above, the condustoa rtached by 
i:he IR$ that health Clle facilit:Mt may not qualify u 
midtflttal real propmy for purposes of S«tton 141 
of the Code ii incorrect. A more thorCNgh .r'IUYJia of 
the relevant etatuta, regulattON, an4 J.egtalative 
~ry 11\ak• it dell" tNt whether a fadlitf ii • health. 

~an fac:ility, 11' and of iteell, ha1 no lmpact on whethe~ 
~t mly ~ u a qulillt;d rutdential rtntal project 
Within meri\1 OE SiCtlon 142(4). Ncmithele11, 

beyoiul a landlortMeN.nt rd.attonship that 
may llmlt UJe by the tenant or 7%1.6Y ttqu&re 
th• laruilord to provid• ammitie1 such u 
food. ancl la\IZ\dry service!. 
I 

~" .. the IRS app1u1 ta be 1tMdlna by Its condu­
~ion II\ Pt.R 9140007, at .lealt lnltlally, we are hopeful 
;that IOINOM located iii a •tat. other thAn the 1tata In 
;Whid\ the Operator wa1 loc:atecl will file a rulbl1 
;requut to r111olvw the i.Hue. 

iStcond, tvm u•wninl arguendo thAt the IRS' 
;ratioitale wu correct, it is lm'\ittd to ll\t facts in Pl..R 
•974IXII!. 1he facts in the letter niling incl.icate chat the 
'Facility wg located in a statt where ALCF1 art hi~y 
,rt&"'llttd by the State O.pattznent of Health. 1n PLR 
.974«1J1 the iR$ dent\8d the type oJ ''heiJffi cart 
:1.aliry'" that could l'\Ot q,\laltfy u a residential rental 
tpro)act u follow1: 

s "d 

"(Th•s.l Health care tacilitiH may be charac· 
tfl'ized by certain common qualid": (1) they 
art regulated by the appropriate health de­
pa:rta\4nt of • stam a.& health care iN ti tu ticms, 
(2) ~!Y specifkally accentuate the 
av&illbWty of iznmtdlate mtdical Hrvic11 
to and/or the CaN Of the penoN 'bei.rlg 

,, 

site bmu:l counsel opinicma. However, th of 
the t~· definitiot\ of "hellth care facilities" ii enough 
to include a stgrdficmt number of state AI.CF r.gi­
mens-even thoM based on and favcmn1 a ·raid.n-o 
tialN model. A m.odificatiOI'\. 'by tt\t IRS of U\e Ruling 
ls unlikely; bl.it, any "chill" it 11\&y have an future 
ALCF financing would be clu111lpatcd stgnif:lcantly by 
a clarilyin1 ~ in tht Cor\text of a pttitiontr Meking 
1"2(d) tre&tzr\trtt (and not therefore a~ptins to 
avoid tha same) in ~ state r•l\.llafu\1 ALCFs tfu'O\ijl'l 
its !locial service or elder a!fait1 department. 

for more informatio11 reguding thil Rulins. pltaH 
contact your rv~ McDermott. Will k Emery 
attomty or: 

,. Christopher J. Donovan, Boston .. · 
cdonovan@mwe'.~ (617)315-~~ · 

-----· sov (:, 
/Robert C. Louthian. m, Wuhington, D.C. 
rlouthi.an@mwe.com (l0l)776"61'7'2 

TnTQI I=> """ 
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lST ITEM of Level 1 printed in FULL format. 

PRIVATE RULING 9740007 

"This document may not be used or cited as precedent. Section 6110(j) (3) of 

the Internal Revenue Code." . '<~" ~ ",_,~ 

Section 145 ,...JP -l'fl~·~ 
Qualified Sec. 501 (c) (3) Bonds r- . ~~ c>f>:' oft"~ 

/~0~r 
~~~~ 
"~~'~-p~ 

0145.00-00, 0142.04-00 

PRIVATE RULING 9740007; 1997 PRL LEXIS 1039 

DATE: June 27, 1997 

~~v~M 
Refer Reply to' CC,DQM,FI&P,5/PLR-254130-96 ~ ~ ~ 

[*5] 

~~~~ 
~n,,,-vJ/'·,;ov ~ 

LEGEND: 

Facility = * * * 
Bonds = * * * 
Issuer = * * * 
Operator = * * * 
State = * * * 

/l'-.r· ~~ 
State Law * * * 
x * * * 
y * * * 

[*6] 

Dear * * * 

1 This letter is in reply to a ruling request regarding 
whether Facility, financed with the proceeds of the Bonds of Issuer, 
is a residential rental property for family units within the meaning 
of section 145(d) of the Internal Revenue Code. The facts and 
representations made are summarized below. 

2 Operator was formed to assist and provide services to 
senior citizens and frail and disabled individuals. Operator has been 
recognized as exempt from federal income tax under sections 50l(c) (3) 
and 509(a) (2) of the Code. Issuer issued the Bonds shortly before 
submitting this ruling request and loaned the proceeds to Operator. 
Operator used the proceeds of the Bonds to finance its acquisition of 
the Facility [*7] and an adjacent lot, completion of the Facility, 

financing costs, and to establish appropriate reserves, as permitted 

LEXIS·· NEXIS. LEXIS·· NEXIS. 
& A member of the Recd Ebcvicr pk group ·fS!._A member of the Reed EIKvicr pk 1roup & A member o{ the Recd Ell<Vicr pk group 
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by law and regulations. No proceeds have been or will be used in a 
trade or business other than activities related to Operator's exempt 
purpose. 

3 From the time that the Bonds were issued and thereafter, 
the Operator has maintained the Facility as a qualified residential 
rental project within the meaning of section 142(d), regarding the 
requirements pertaining to the incomes of the residents, and Issuer 
elected to meet the 20-50 Test under section 142(d) (1) (A). 

4 State Law defines, in part, a "health care facility" as 
any institution, sanitarium, hospital, nursing home, or assisted 
living center in which any accommodation is maintained, furnished or 
[*8] 

offered for the hospitalization, nursing care, or supervised care of 
the sick or injured. State Law defines an assisted living center 
facility ("ALCF") as any institution, rest home, boarding home, 
place, or building maintained and operated to provide personal care 
and services which meet some need beyond basic provision of food, 
shelter and laundry in a facility which is not otherwise required to 
be licensed under the law. No health care facility may be operated in 
State without first obtaining a license from State's Department of 
Health. Lodging establishments that furnish only board and room, or 
either, to their guests, are exempt from licensing. 

5 In this case, Facility is licensed and regulated by 
State's Department of Health under State Law as an ALCF. At the time 
of its acquisition Facility consisted of x completed units. An 
additional y units have been added with a portion of the Bond [*9] 

proceeds. In order to retain its license under State Law, Facility 
must meet specific structural requirements, provide specific 
services, and maintain significant health and personal standards for 
persons staying at an ALCF. State Law provides that each resident of 
an ALCF must receive daily care by facility personnel as needed to 
keep skin, nails, hair, mouth, clothing, and body clean and healthy. 
The facility must provide linens, (including maintenance of a supply 
of towels and bed linen equal to 3 times resident census, have 
procedures for handling of soiled linens including required washing 
of such linens in accordance with regulatory requirements for 
disinfection}, equipment, and supplies for personal care and for 
other activities of daily living commensurate with the needs of the 
resident served. 

6 An ALCF is required to provide at least [*10) three meals a day 

that must be served in the common dining facility. Residents must be 
encouraged to eat in the common dining room and dietetic services 
must be provided (in a wholesome and programmed fashion} . Each 
resident is required to have (1) have a physical exam before 
admission, (2) must be tested for Tuberculosis, and (3) may not work 
in any capacity that might allow the spread of a communicable 
disease. Detailed records of medical care and medications must be 

Page 4 

LEXIS·· NEXIS. LEXIS·· NEXIS. LEXIS·· NEXIS. 
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kept for each resident. 

7 A planned activities program must be provided with 
therapeutic activities designed to meet the needs and interests of 

individual residents." Supplies and materials for such activities 
must be provided by the ALCF as well. Finally, an ALCF must also 
provide services and information to residents regarding durable 
powers of attorney for health care, [*11) how to protect assets, how to 

apply for Medicare and Medicaid benefits, how to contact physicians, 
and other services. 

8 The information submitted indicates that Facility meets or 
exceeds each of the requirements for licensing discussed above. In 
addition, the individual units in Facility for one or two persons 
consist of an unfurnished living area (for bed and other furniture), 
a closet, a bathroom, a small food preparation area, and a system to 
allow communication between the medical staff and residents. Each 
bathroom includes a toilet, sink, and a handicap accessible shower, 
but not a bathtub. The food preparation area includes kitchen-type 
appliances such as a refrigerator, sink, and in some instances a 
stove. Where the presence of a stove might be potentially hazardous, 
given the particular resident's condition, a stove (if present) would 

Page 5 

be removed and a hot [*12) plate or microwave would be substituted to avoid 

fire hazards or personal burns. Thus, some units could be provided 
without stoves in recognition that some residents will not be able to 
safely live with a stove. 

9 Although husbands and wives may share a unit, it is not 
permitted unless both persons qualify for residency. In addition, no 
other family members may reside temporarily or otherwise (such as 
overnight visits) in a unit, and visitation to residents of a unit is 
subject to regulation by Operator consistent with State Law. 

10 Detailed information has also been provided regarding 
common areas of Facility that are available to all residents, 
programs and activities that are or will be provided to all 
residents, as well as a general explanation of the monthly charges 
each [*13) resident must pay. The monthly charges cover not only space in 

an individual unit, but also not less than 14 meals per week to be 
served in the common dining area, housekeeping services (including 
the linens and towels required by State Law), laundry services, 
bathing assistance as needed, assistance in dressing and undressing, 
a 24-hour monitored emergency call system, daily checks on each 
resident's activity, and extensive personal services care. 

LAW AND ANALYSIS 

11 Section 103(a) provides that except as provided in 
subsection (b) , gross income does not include interest on any State 
or local bond. 

LEXIS·· NEXIS. LEXIS·· NEXIS. 
--@.A member of the Rc-td El1CV1cr pie group --@.A member a( the Rtcd El..evicr pie group 

LEXIS·· NEXIS. 
& A member of the l\ccd EJl<Yicr pie 11JOUP 
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12 Section 103(b) (1) provides that subsection (a) does not 

apply to any private activity bond that is not a qualified bond 
within the meaning of section 141. Section 141(e) (1) provides, in 

pertinent parts, that the term "qualified bond" means any private 
activity bond that is (A) an exempt facility bond, or (G) a qualified 
501 ( c) ( 3 ) bond. 

13 Section 142(a) (7) provides, in part, that the term "exempt 
facility bond" includes any bond issued as part of an issue 95 
percent or more of the net proceeds of which are to be used to 
provide qualified residential rental projects. Section 142(d) 

[*14] 

provides that the term "qualified residential rental project" means 
any project for residential rental property if, at all times during 
the qualified project period, such project meets one of the two tests 
described, whichever is elected by the issuer at the time of the 
issuance of the issue with respect to such project. Subparagraph [*15] 

(1) (A) of section 142(d) provides that a project meets the 
requirements of the 20-50 Test if 20 percent or more of the 
residential units in such project are occupied by individuals whose 
income is 50 percent or less of area median gross income. 

14 Under section 145(a), qualified SOl(c) (3) bonds are 
defined as bonds that would not be private activity bonds if section 
SOl(c) (3) organizations were treated as governmental units with 
respect to their activities that do not constitute unrelated trades 
or businesses by applying section 513(a). 

15 Section 145(d) (1) provides generally, that a bond which is 
part of an issue shall not be a qualified SOl(c) (3) bond if any 

Page 6 

portion of the net proceeds of the issue are to be used directly or 
indirectly to provide residential rental property [*16] for family units. 

16 Section 145(d) (2) provides that paragraph (1) shall not 
apply to any bond issued as part of an issue if the portion of such 
issue which is to be used as described in paragraph (1) is to be used 
to provide-

(A) a residential rental property for family units if the first 
use of such property is pursuant to such issue, 

(B) qualified residential rental projects (as defined in section 
142 (d)), or 

(C) property which is to be substantially rehabilitated in a 
rehabilitation beginning within the 2-year period ending 1 year after 
the date of the acquisition of such property. [*17] 

17 Section 1.103-S(b) (4) (i) of the Income Tax Regulations 

LEXIS·· NEXIS. LEXIS·· NEXIS. LEXIS·· NEXIS. 
& A member af the llccd Elocvicr pie poop -&,. A member of the ken! El1CVicr pie group 
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defines, in pertinent part, a qualified residential rental project as 
a building or structure, together with any functionally related and 
subordinate facilities, containing one or more similarly constructed 
units that are used on other than a transient basis. In addition, the 
regulations provide that hotels, motels, dormitories, fraternity and 
sorority houses, rooming houses, HOSPITALS, NURSING HOMES, 

SANITARIUMS, REST HOMES, and trailer parks and courts for use on a 
transient basis are not residential rental projects. (Emphasis 
added.) 

18 The residential rental property exempt facility provision 
originated with section 103(c) (4) (A) of the Internal Revenue Code of 
1954 which was added by the Revenue [*18] and Expenditure Control Act of 

1968, section 107(a), 1968-2 C.B. 715, 731. This provision allowed 
tax-exempt bond financing for certain exempt activities, including 
residential real property for family units. The Conference Report, 
H.R. Conf. Rep. No. 1533, 90th Cong., 2d Sess., 37, (1968), 1968-2 
C.B. 801, 809, describes a family unit as follows: 

A family unit is a building or portion thereof which contains 
complete living facilities which are to be used on other than a 
transient basis by only one family consisting of one or more 
persons. Thus, an apartment which is to be used on other than a 
transient basis by one family, which contains complete 
facilities for living, sleeping, eating, cooking, and sanitation 
constitutes a family unit. Hotels, motels, dormitories, 
fraternity and sorority houses, rooming houses, HOSPITALS, 

Page 7 

SANITARIUMS, REST [*19] HOMES, and parks and courts for mobile homes 

DO NOT CONSTITlITE RESIDENTIAL REAL PROPERTY. (Emphasis added.) 

19 Similarly, in the legislative history of section 142(d) of 
the Internal Revenue Code of 1986, the Conference Report in note 24 
describes the conference agreement with respect to multifamily 
residential rental projects as follows: 

As under present law, multifamily residential rental property is 
eligible for tax-exempt financing only if the housing units are 
used other than on a transient basis. In addition, each 
residential rental unit must include separate and complete 
facilities for living, sleeping, eating, cooking, and 
sanitation. Hotels, dormitories, HOSPITALS, NURSING HOMES, 
RETIREMENT HOMES, and trailer parks DO NOT QUALIFY AS 
RESIDENTIAL [*20] RENTAL PROPERTY. 2 H.R. Conf. Rep. No. 841, 99th 

Cong., 2d Sess. 11-699, (1986), 1986-3 (Vol. 4) C.B. 699. 
(EMPHASIS ADDED.) 

20 Section l.103-8(b) (4) (i), consistent with the foregoing 
cited legislative history, also provides that hospitals, nursing 
homes and sanitariums do not qualify as residential rental property 
for purposes of what is now section 142(d). Although the terminology 
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"-assisted living center" or similar term is not among the 
specifically excluded facilities, the nomenclature for a health care 
facility, which may change as innovations occur, is not 
determinative. Rather, the focus of the legislative history and the 
regulation is whether the institution involved is providing 
residences for individuals, as compared to bed-space in a health care 
facility. 

[*21] 

21 For this purpose, health care facilities may be 
characterized by certain common qualities: (1) they are regulated by 
the appropriate health department of a state as health care 
institutions, (2) they specifically accentuate the availability of 
immediate medical services to and/or the care of the persons being 
serviced, (3) the laws of the state, and/or the regulations and rules 
of that state's health department specify numerous procedures, 
measures, and s ards ertainingto e medical treatment of 

-residents and the staff 1 and (4) t require reatment of the 
residents/patients is far beyond a lan -tenant relationship that 
may limit use by the tenant or may require the landlord to provide 
amenities such as food and laundry services. 

22 Facility is maintained and operated in accordance with 

statutory and regulatory requirements that exist under State Law, 
including requirements for continued licensing as an ALCF in State. 
Its operation is consistent with providing bedspace for individuals 
in a health care facility and is not consistent with being a 
residential rental facility for family units. 

CONCLUSION 

23 Based on the information and documentation provided, we 
conclude that Facility does not provide residential rental property 
for family units. Accordingly, Facility is not excluded from being 
financed with the proceeds of a qualified 501(c) (3) bond under 
section 145 (d) (1) . 

24 No opinion is expressed regarding the consequences [*23] of the 

transaction described herein under any section of the Code, including 
sections 103 and 141 through 150, and the Income Tax Regulations or 
the temporary Income Tax Regulations thereunder, except as 
specifically stated in this ruling. 

25 This ruling letter is directed only to the taxpayer which 
requested it. Section 6110(j) (3) provides that it may not be used or 
cited as precedent. Temporary or final regulations pertaining to one 
or more of the issues addressed in this ruling have not yet been 
adopted. Therefore, this ruling will be modified or revoked by 
adoption of temporary or final regulations, to the extent the 
regulations are inconsistent with any conclusion in the ruling. See 
section 12 of Rev. Proc. 97-1, 1997-1 I.R.B. 11, 43. However, when 
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the criteria in section 12.05 are satisfied, a ruling is not revoked 
or modified retroactively, except in rare or [*24] unusual circumstances. 

By: 

Enclosure: 

Copy for section 6110 purposes 

LEXIS·· NEXIS. 
& A member of !he: ltc:cd El1cv1cr pk 1roup 

Sincerely, 

Assistant Chief Counsel 
(Financial Institutions & 

Products) 

Timothy L. Jones 
Assistant to 
Branch 5 

[*25] 
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