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Mr. Speaker, last December, at his economic conference in Little Rock, then 
President-elect Clinton said he was "appalled by the paralysis" of the Superfund program and 
"by the fact that the money's being blown." 

The President was right. The Superfund program is in deep trouble. In a recent 
editorial, the Washington Post said, "Of all the environmental laws that Congress has written 
in the past two decades, Superfund is the most deeply flawed and troubling. It was created 
to do a necessary job ~ to clean up hazardous waste dumps. But it is generating intolerable 
injustices and needs to be fixed." Superfund, the Post concluded, "has become notorious for 
inequity and inefficiency, giving a bad name to a good cause." 

The principal source of the inequity of the Superfund program and the primary cause 
of the program's failure is its liability system. It is a harsh, punitive and unfair system that 
has set off a chain reaction of lawsuits, leading to the meltdown of the entire cleanup 
program. 

Mr. Speaker, today I am introducing the Superfund Liability Reform Act, legislation 
which will break the cycle of wasteful litigation and will help refocus the Superfund program 
on its intended purpose. I am pleased to be joined by the gentleman from Michigan, Mr. 
Upton in offering this measure. 

The Congress is now working closely with the administration to fashion 
comprehensive reform of the Superfund program. There are many complex matters to 
discuss in the context of Superfund reform. We are introducing the Superfund Liability 
Reform Act today to stimulate discussion with regard to the liability provisions in the hope 
that this proposal will serve as the foundation for a new and more equitable liability structure 
as we draft comprehensive Superfund reform next year. We fiilly expect that constructive 
refmements in the proposed structure will be made as these discussions progress. 

The National Advisory Council on Environmental Policy and Technology (NACEPT), 
which has been meeting for many months under the auspices of the Environmental Protection 
Agency, has carefully examined the many problems of Uie Superfund program and has 
reached general consensus on the means to address many of those problems. The legislation 
we are introducing today embodies the framework of recommendations coming from the 
NACEPT discussions regarding Superfund liability reform. 
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NACEPT identified certain essential aspects of reform of Superfund's Uability system, 
including the need to expedite the determination of liability of parties at each Superfund site, 
the need to allocate shares of liability fairly among those parties and need for a neutral and 
impartial third pany to make the liability determinations. The EPA, the environmental 
community and a wide array of stakeholders at Superfund sites, all of whom were 
represented in the NACEPT process, agreed on those principles. The bill I am submitting 
today creates a new system of liability which encompasses those principles and reflects the 
consensus of the group. 

The bill reforms the current system of joint and several liability by allocating shares 
of liability to ensure that liable parties will pay only their fair share of cleanup costs. Liable 
parties that accept their assigned shares are released from further liability for cleanup costs. 
This feature will help minimize, and hopefully eliminate the time-consuming and expensive 
cycle of litigation which exists today. 

The assignment of shares of liability for each site would be determined by a three-
member panel of specially-trained administrative law judges. To make its determination, 
each allocation panel would consider the so-called "Gore Factors," principles developed by 
Vice President Gore in 1980 during the original Superfund reauthorization when the Vice 
President was a Member of the House of Representatives. The Gore Factors include the 
degree to which a party's contribution of hazardous substances to a site can be distinguished, 
the amount of hazardous substances contributed by a party, the degree of toxicity of those 
substances, the degree and nature of a party's involvement at the site and whether a party 
cooperated with federal, state or local officials in preventing harm to public health or to the 
environment. The Gore Factors, which passed the House of Representatives in 1980 but 
were not incorporated into the Superfund statute as enacted, provide very sensible criteria for 
determining each party's share of liability for cleanup costs. 

The allocation of shares of liability would be a fmal, binding allocation of all 
recoverable response costs at a site and would be subject only to limited judicial review. 
Any challenge to the binding allocation of responsibility would be filed in U.S. District 
Court. Unless the court fmds the allocation decision to be arbitrary and capricious, or that 
the challenging party is not liable as a matter of law, the unsuccessful challenger would pay 
all attorneys' fees incurred in defending the challenge and would be held liable for the costs 
of the orphan share at the site. This strong disincentive to appeal the decision of an 
allocation panel would limit unnecessary judicial review, e}q>editing the fmal determination of 
liability and greatly reducing transaction costs for liable parties. 

Although liable parties would no longer be jointly and severally liable for all cleanup 
costs at a Superfund site, this legislation retains a critical aspect of joint and several liability 
for the EPA to use an an enforcement tool. Under the bill, the EPA would still retain its 
authority to impose liability on a party to perform the entire cleanup at a hazardous waste 
site, but that party would retain the right to collect from other liable parties their respective 
assigned shares of the cleanup costs. 
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Liable parties which are insolvent, defunct or unknown are called "orphan parties," 
and the legislation provides for the orphan shares to be paid by the Hazardous Substance 
Superfund. The EPA will have a strong incentive to bring as many parties as possible into 
the allocation proceeding for each site in order to reduce the size of the orphan share. In 
addition, for each site the EPA will designate a "guardian of the Fund" who will ensure that 
all liable parties pay their maximum fair share and protect the Superfund from covering too 
large of an orphan share. 

The legislation places a moratorium on cost-recovery litigation at all National Priority 
List sites pending the allocation of shares of liability at each site. No cost recovery action, 
no governmental enforcement action and no contribution action could be filed with respect to 
any National Priority List site until 90 days after a binding allocation decision is issued. 

There would also be simple and swift enforcement of the binding allocation decisions. 
Liable parties would be obligated to pay promptly and manage the cleanup efforts, or face 
substantial civil and criminal sanctions. 

A recent study by the Rand Corporation found that one-third of all the money spent 
by potentially responsible parties at Superfund sites went toward legal fees and other costs 
not related to the cleanup of the sites. The study revealed that 60 percent of the money was 
spent on these transaction costs in some cases. Lloyd S. Dbcson, one of the authors of the 
report, said the fmding "raises doubts whether Superfund's liability approach as currently 
designed is an efficient way to clean up the nation's hazardous waste sites." 

After studying this matter in depth and for some time, I am convinced the current 
Superfund liability system is inefficient, wasteful and in need of wholesale reform. The 
legislation I am intnxlucing today will lead to more efficient cleanups of hazardous waste 
sites and will discourage excessive litigation and the evasion of responsibility. 

The Superfund Liability Reform Act maintains the essential "polluter pays" principle 
established under the original statute, so that any party found to have polluted a site must 
help to pay for the cleanup. The legislation also encourages the EPA to bring the maximum 
number of potentially responsible parties to the negotiating table, minimizing the orphan 
shares assigned to the Hazardous Substance SuperAind. It will also force the EPA and the 
states to do their homework, making them develop a more comprehensive body of 
information as to who is responsible for the hazardous waste at each site. 

Mr. Speaker, we introduce the Superfund Liability Reform Act today to help move 
the debate forward, so that the Congress can complete the reauthorization of the Superfund 
program before the end of next year. This proposal has been very carefully crafted and 
enjoys substantial support from the private sector. Following this statement is a section-by-
section analysis of the bill. I encourage my colleagues to examine this legislation closely and 
hope they can offer their support. 



THE SUPERFUND LIABILITY REFORM ACT 

Sponsored by U.S. Rick Boucher (D-VA) 

BILL SUMMARY 

The Superfund Liability Reform Act creates a new Title V to the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 ("CERCLA"), establishing 
a new process for determining the liability of potentially responsible parties at Superfund 
sites. The principal features of the bUl are as follows: 

UABILITY FOR COSTS OF RESPONSE ACTIONS 

Section 107(a) of CERCLA is amended to provide that a liable party at a National 
Priority List site shall be liable only for its assigned share of the cost of the response action 
at that site, as determined by the liability allocation process established under the new Title 
V. 

Section 107(a) is also amended to provide that the assigned shares of "orphan 
parties," or liable parties which are no longer in existence, insolvent or unknown, shall be 
paid out of the Hazardous Substance Superfund. 

LIABILITY FOR PERFORMANCE OF RESPONSE ACTIONS 

Section 107 is clarified to allow the Environmental Protection Agency to retain its 
enforcement authority to impose joint and several liability on any liable party to perform the 
entire response action at a National Priority List site. The party performing the response 
action retains its right to collect from other liable parties their respective allocated shares of 
the costs of the response action at the site, and may be reimbursed by the Hazardous 
Substance Superfund for the "orphan share" of the response costs at the site. 

LIABILITY WITH RESPECT TO RECYCLING TRANSACTIONS 

A new Section 127 is added to CERCLA, providing that a recycling transaction shall 
not be construed as an "arrangement for the treatment and disposal" of hazardous substances 
[which would subject a party to liability under Section 107(a)] if the following conditions are 
met: 

- The material being used in the transaction meets a specification grade (referred to 
as "specification grade secondary material"). 
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- Such secondary material is used to make a new product and contains elements 
necessary to make such a product. 

- Such secondary material competes with a virgin material. 

- The production of the secondary material results in a substantial amount of the 
input material being made available for use as a feedstock to make a new 
pixxluct. 

- There is evidence of a market for the secondary 
material. 

- The secondary material does not include unnecessary hazardous substances 
introduced during recycling. 

- The secondary material consists primarily of metal, paper, plastic, glass, textiles 
or rubber. 

Section 127 also requires the EPA Administrator to promulgate management standards 
applicable to the production or transfer of secondary materials used as a feedstock to make 
new products. 

RTNnTNn AT.T.OCATIONS OF RESPONSIBIIJTY 

A new Title V is added to CERCLA, providing a process for allocating shares of 
liability for the costs of response actions at National Priority List Superfund sites: 

General Provisions 

Allocation Panels 

The EPA Administrator appoints panels composed of three administrative law judges, 
called "allocation panels," which perform expedited proceedings to determine the liability of 
parties at National Priority List sites. 

Oualification of Administrative Law Judges 

Each administrative law judge on an allocation panel is required to complete at least 
40 hours of education and training in the operation of the Superfund program and in the 
science of soil and groundwater contamination and the technology for treating such 
contamination. 
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Powers of Allocation Panels 

Alldcation panels shall have the power and authority to issue requests for information 
and for production of documents, to rule upon motions and offers of proof, to issue orders, 
to administer oaths, to examine wimesses, to admit or exclude evidence, to hear and decide 
questions of fact and law, to require parties to attend settlement conferences, to obtain or 
employ clerical and investigative services and computer information and database 
management services and to establish a document repository for all documents associated 
with the liability allocation proceeding. 

Allocation panels shall also have the power of subpoena to collect all necessary or 
relevant information for conducting the allocation process, including the power to compel the 
attendance and testimony of witnesses and the pix>ductioa of documents. 

Informal Rules of Evidence 

The binding allocation process is not bound by the Federal Rules of Evidence, but 
instead is governed by the informal rules of evidence currently used by the EPA in its 
enforcement and permit revocation proceedings. 

Service of Process 

Documents are deemed served on a party if they are mailed to the counsel of record 
for the party or to the address designated by a party not represented by counsel. 

Binding Allocation of Responsibility Proceeding 

Initial Petition 

Within 30 days after initiating the remedial investigation study for a National Priority 
List site, the EPA or the State where the site is located files a petition at the EPA identifying 
the site and the potentially responsible parties and summarizing the legal and technical issues 
specific to the site. 

Guardian of the Fund 

The petition includes the name of a person appointed by the EPA Administrator to 
serve as the guardian for the Hazardous Substance Superfund for the site in question. 
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Parties' Statements 

Within 30 days after the fding of the initial petition, the EPA, the State, the guardian 
and any potentially responsible parties identified in the petition may file statements stating 
defenses to liability, equitable considerations pertaining to any party's liability, additional 
relevant facts and issues and the names of additional potentially responsible parties. 

Information Requests/Production of Documents 

Within 30 days after the filing of the initial petition, the allocation panel mails 
requests for information and for production of documents to the State, to tlie guardian and to 
all potentially responsible parties. All parties have 45 days in which to respond. 

Addition of Potentiallv Responsible Parties 

Within 120 days after the filing of the initial petition, any party may identify and 
nominate additional parties as potentially responsible parties. 

Initial List of All Potentiallv Responsible Parties 

Within six months after the filing of the initial petition, the allocation panel causes to 
be published in the Federal Register and in general circulation newspapers in the State 
wherein the site is located a list of all potentially responsible parties. The allocation panel 
may add new potentially responsible parties at any time before the issuance of the final 
decision allocating shares of liability among liable parties. 

"De Micromis" Settlements 

Within six months after the filing of the initial petition, the allocation panel issues a 
list identifying parties found to have contributed only a miniscule amount of hazardous 
substances to the site in question. A "de micromis" party may resolve its liability and may 
be released from further liability at the site by paying a premium of $1,000, which reflects 
the administrative costs and the cleanup costs to the federal government for the site for that 
party. The amount is earmarked in the Hazardous Substance Superfund to he^ cover the 
response costs at the site. 
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Advocacy Papers 

Within 30 days after the publication of the initial list of potentially responsible parties, 
the guardian, the State and any potentially responsible party may file an allocation advocacy 
paper outlining the legal and facmal criteria to be used in determining whether a potentially 
responsible party at the site is a liable party. Parties also have an opportunity to submit a 
second advocacy paper after the allocation panel's issuance of the first allocation report. 

Allocation Reports 

Within 90 days after the publication of the initial list of potentially responsible parties, 
the allocation panel issues an allocation report specifying the criteria to be used in identifying 
the liable parties and how such criteria will be applied to the case in determining assigned 
shares of liability for response costs at the site. 

Following receipt of the second round of advocacy papers the allocation panel issues 
its second allocation report identifying all liable parties at the site and specifying the assigned 
share of response costs for each liable party 

Hearings 

Any potentially responsible party may request a hearing before the allocation panel on 
the determination that the party is a liable party and on the determination of its assigned 
share. The allocation panel has the discretion to grant or deny such a request. Most 
evidence in the allocation process is offered through the submission of documents and not 
through hearings. 

Determination of Orphan Share 

The guardian, the State and each liable party may file an orphan share advocacy p ^ r 
offering evidence as to which liable parties are orphan parties whose assigned share of 
response costs at the site should be assigned to the orphan share. Following receipt of 
orphan share advocacy papers the allocation panel issues an orphan share allocation report 
identifying the orphan share. 
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Determination of Non-Liable Parties 

At any time during the period beginning six months after the filing of the initial 
petition and ending 18 months after the filing of the initial petition the allocation panel may 
issue a list identifying all potentially responsible parties determined not to have contributed 
any amount of hazardous substances to the site in question. Such non-liable parties are 
released from all future liability with regard to that site. 

Final Binding Allocation of Responsibility Decision 

Within 18 months after the fding of the initial petition the allocation panel shall issue 
a fmal decision listing all liable parties and the assigned share of response costs for each and 
all orphan parties and the total orphan share. The final decision is based on the following 
factors: 

- the degree to which each liable party's contribution to a discharge, release or 
disposal of hazardous substances can be distinguished; 

- the amount of hazardous substances contributed by each liable party at the site, 

compared to the total amount of hazardous substances at the site; 

- the degree of toxicity of the hazardous substances contributed by each liable party; 

- the degree of involvement by each liable party in the generation, transport, 
treatment, storage or disposal of the hazardous substances; 

- the degree of care exercised by each liable party with respect to the hazardous 
substances concerned, taking into account the characteristics of such hazardous 
substances; 

- the degree of cooperation by each liable party with federal, state or local officials 
to prevent any harm to the public health or to the environment; 

- the weight of evidence as to the liability and the appropriate shares of each liable 
party; and 

- any other equitable faaors deemed appropriate. 
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"De Minimis" Settlements 

As part of the fmal decision or at any time before the issuance of the fmal decision, 
the allocation panel issues a list of all potentially responsible parties determined to contribute 
1.0 percent or less of the total quantity of hazardous substances present at the site in 
question. Such "de minimis" parties may settle with the EPA Administrator by paying a 
specified amount based on the EPA's estimate of the total cost of cleanup at the site 
multiplied by the de minimis party's allocated share, and increased by a reasonable premium 
to reflect the benefit of an early and complete resolution of liability. The proceeds of the de 
minimis settlements go towards the cost of the response action at the site. 

Judicial Review 

The binding allocation of responsibility decision constitutes a fmal agency action 
under the Administrative Procedures Act. Any challenge to the fmal decision must be filed 
in U.S. District Court. Unless the court fmds the allocation decision to be arbitrary and 
capricious or an abuse of discretion, or that the challenging party is not liable as a matter of 
law, the unsuccessful challenger must pay all attorneys' fees incurred in defending the 
challenge and is held jointly and severally liable for the orphan share of response costs at the 
site. 

Collection and Enforcement 

After the fmal allocation decision any party which has incurred response costs above 
the amount allocated to that party is considered a "creditor party" entitled to collect from 
"debtor parties" any or all of their shares of allocated response costs, dq)ending upon the 
amount incurred by the creditor party. The creditor party is also entitled to collect from the 
Hazardous Substance Superfund amounts corresponding to the orphan parties' allocated 
shares. 

Liable parties are obligated to pay their allocated shares promptly and to manage the 
cleanup efforts if ordered to do so by the EPA Administrator, or face substantial civil and 
criminal penalties. 

Moratorium on Cost Recoverv Litigation 

No cost recovery action, no government enforcement action and no contribution 
action may be filed with respect to any National Priority List site until 90 days after a fmal 
binding allocation of responsibility decision is issued. 
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Transition Provisions 

At all National Priority List sites where potentially responsible parties are performing 
CERCLA cleanup woric at the time of enactment of this legislation, whether the work is 
pursuant to a consent order or an enforcement order, the potentially responsible party's 
obligation to perform the work and the deadline for completion of that work remain 
unaffected. 

At all National Priority List sites where cost recovery, enforcement or contribution 
litigation is ongoing, such litigation is stayed until a binding allocation or responsibility 
decision is issued. Such a decision will conclusively determine the liability of all parties at 
the site. Litigation over other issues, such as EPA claims for civil penalties or private party 
claims based on contracts for insurance or indemnification, may resume following completion 
of the binding allocation process. 

At National Priority List sites where one or more potentially responsible parties have 
been determined to be liable for all past and future response costs, no binding allocation 
process shall be performed and the prior liability determinations remain in ê ect. 

At National Priority List sites where liability has been partially determined, the 
binding allocation process shall proceed and the allocation panel shall allocate liability for the 
costs of the entire cleanup. In doing so, the allocation panel shall give credit to each 
potentially responsible party for prior costs incurred or for prior work performed. 

Voluntary Settlements 

Prior to the issuance of a fmal binding allocation decision, any group of potentially 
responsible parties may offer voluntarily to cover 100 percent of the costs of the response 
action at the site in question. No costs may be borne by the orphan share for such voluntary 
settlements and no party which is not a signatory to the voluntary binding allocation of 
responsibility may be held liable for any response costs at the site. 

New Binding Allocations of Responsibilitv 

A binding allocation decision may not be changed or revised for at least five years 
after the date of the final decision. New binding allocation proceedings may be available 
only if a party demonstrates that, due to new information not reasonably available during the 
original allocation proceeding, at least a 35 percent increase in total waste-in volume has 
been discovered. 
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103D CONGRESS 
1ST SESSION 

IN THE HOUSE OF REPRESENTATn'ES 

Mr. BOUCHER introduced the foUowing bill; which was referred to the 
Committee on \ C 

A BILL 
To amend the Comprehensive EmTronmentaJ Response. Com­

pensation, and Liabilitj' Act of 1980 to establish a pro­
gram for assigning shares of liabihty to hable parties 
at Superfund sites, and for other purposes. 

1 Be it enacted hy the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Superfund Liabiht}' 

5 Reform Act." 

6 SEC. 2. DEFINmONS. 

7 Section 101 of the Comprehensive Environmental Re-

8 sponse, Compensation, and Liability Act of 1980 (42 

November 22 1<)93 r4-i 5 o m \ 



F:\M\BOUCHE\BOUCHE.055 HI .̂C. 

2 

1 U.S.C. 9601), is amended by adding at the end the fol-

2 lowing: 

. 3 "(39) The term 'potentially responsible partj-' 

4 means any person identified as potentially liable 

5 under section 107, potentially responsible to perform 

6 any response action under sections 104 or 106, or 

7 potential!}'' liable for contribution under section 113. 

8 "(40) The term 'de micromis party' means a 

9 potentially responsible party who is a generator or 

10 transporter who contributed only a minuscule 

11 amount of hazardous substances to a National Pri-

12 ority List site, as determined by an allocation paiiel 

13 under title V. 

14 "(41) The term 'de minimis party means a lia-

15 ble party whose assigned share of Uability is deter-

16 mined to be 1.0 percent or less in a final binding al-

17 location of responsibility decision under title V. 

18 "(42) The term 'liable party' means any poten-

19 tially responsible partj' determined by an allocation 

20 panel or a court to be hable under section 107, re-

21 sponsible to perform any action under sections 104 

22 or 106, or liable for contribution under section 113. 

23 "(43) The term 'assigned share' means the per-

24 centage of habilit}'' assigned, in accordance with the 

25 factors set forth in section 503(f)(2), to a liable 

Novembw 22.1993 M:15 o.m.l 
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1 party by an allocation panel in a binding allocation 

2 of responsibihty or by a court of law. 

.3 "(44) The term 'orphan party' means a hable 

4 party at a site who is defunct, unknown, insohent, 

5 or whose assigned share has been subject to dis-

6 charge or limitation in bankruptcj'', or who is other-

7 wise financially unable to pay all or part of its as-

8 signed share. 

9 "(45) The term 'creditor partf means the Ad-

10 ministrator, a State, or any person who is deter-

11 mined to be a hable partj' with respect to a National 

12 Priority List site and who incurs or has incurred 

13 costs with respect to the site that are not inconsist-

14 ent with the National Contingency Plan. 

15 "(46) The term 'debtor party' means the Haz-

16 ardous Substance Superfund and any person who is 

17 determined to be a hable party with respect to a Na-

18 tional Prioritj' List site. 

19 "(47) The term 'binding allocation of respon-

20 sibihty* means a final binding determination by an 

21 allocation panel pursuant to title V. 

22 "(48) The term 'orphan share' means the total 

23 of the assigned shares of all orphan parties at a site. 

24 "(49) The term 'guardian of the fund' or 

25 'guardian' means the person appointed by the Ad-

November 22. 1993 M:1SD.m.t 
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1 ministrator to represent the Emironmental Protec-

2 tion Agency in a binding allocation of responsibility' 

.3 proceeding. 

4 "(50) The term 'National Prioritj' List site' 

5 means any site or facihtj'" that the Administrator has 

6 hsted on, or proposed for Usting on, the hst estab-

7 hshed pursuant to section 105(a)(8)(B). 

8 SEC. 3. ASSIGNMENT OF SHARES OF LIABILITy FOR COSTS 

9 OF RESPONSE ACTIONS AT NATIONAL PRIOR-

10 m r LIST SITES. 

11 Section 107(a) of the Comprehensive Em-ironmental 

12 Response, Compensation, and Liabihty Act of 1980 (42' 

13 U.S.C. 9607(a)), is amended by inserting before the 

14 phrase "The amounts recoverable" the following: "With 

15 respect to any National Priority" List site, each liable part}' 

16 who accepts the results of the allocation of responsibility 

17 process under title V or who successfully appeals tlie re-

18 suits of such process shall be hable only for its assigned 

19 share of the costs incurred pursuant to subparagraphs 

20 (A), (B), and (D) of this section. The orphan share of 

21 a National Priority List site shall be paid out of the Haz-

22 ardous Substance Superfund or by a hable party who un-

23 successfully appeals a firml binding allocation of respon-

24 sibiht\' decision under section 507." 

November 22, 1993 M:15 D.m.) 
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1 SEC. 4- ENFORCEMENT OF RESPONSE ACTIONS THROUGH 

2 JOINT AND SEVERAL LIABILITY. 

•3 Section 107 of the Comprehensive Em-ironmental Re-

4 sponse, Compensation, and Liabihty Act of 1980 (42 

5 U.S.C. 9607) is amended by adding at the end the fol-

6 lowing: 

7 "(n) JOINT AND SEYERAL LIABILITT OF PARTIES 

8 WHO F A I L TO PERFORM RESPONSE ACTIONS.—In any 

9 case in which no hable part}' or potentially responsible 

10 party agrees to perform a response action at a National 

11 Priority' List site, or a hable party or potentially respon-

12 sible party agrees to perform a response action but the 

13 party fails to perform such response action, as determined 

14 by the Administrator or the State in which the site is lo-

15 cated, the following pro\'isions apph': 

16 "(1) The party is considered to have not re-

17 solved its liabihty to the United States, not-

18 withstanding the part}''s acceptance of the results of 

19 the binding allocation of responsibihty process under 

20 title V or the party's successful appeal of the results 

21 of such process. 

22 "(2) The party is subject to civil action under 

23 section 106, subparagraphs (A), (B), and (D) of 

24 subsection (a) of this section, and section 113 for 

25 the response action and all costs of the response ac-

26 tion with respect to the National Priority List site. 
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1 "(o) PAYMENT OF (TERTAIN RESPONSE COSTS BY 

2 FUND.—^A potentially responsible party who performs and 

. 3 pays for a response action at a National Priority List site 

4 shall be reimbursed by the Hazai-dous Substance 

5 Superfund. 

6 "(p) AUTHORITY TO C O L L E C T RESPONSE COSTS 

7 FROM OTHERS.—^A hable party who performs and pa}'s 

8 for a response action at a National Priority List site is 

9 a creditor party under section 508 with respect to the site 

10 and may recover its response costs in accordance with that 

11 section.". 

12 SEC. 5. CLARIFICATION OF LIABILITY WITH RESPECT TO 

13 RECYCLING TRANSACTIONS. 

14 The Comprehensive Environmental Response, Com-

15 pensation, and Liabihty Act of 1980 is amended b}'- adding 

16 at the end of title I the following new section: 

17 "SEC. 127. RECYCLING TRANSACTIONS. 

18 "(a) LIABILITY CLARIFICATION.—^A recychng trans-

19 action meeting the requirements of subsection (b) shall not 

20 be construed as arrangement for the treatment or disposal 

21 of a hazardous substance under subsection (a) of section 

22 107. 

23 "(b) RECYCLING TRANSACTION.—(1) For purposes 

24 of subsection (a), a recycling transaction is a transaction 

25 in which a material is being used or sold to make a new 

November 22. 1993 U'lSo.m^ 
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1 product, and the following conditions are met at the time 

2 of the transaction: 

3 "(A) The material being used in the transaction 

4 meets a specification grade (hereinafter referred to 

5 as a 'specification grade secondary material'). 

6 "(B) Such specification grade secondary mate-

7 rial is used to manufacture a new product and con-

8 t£iins elements necessar}'' to manufacture such prod-

9 uct. 

10 "(C) Such specification grade secondar}' mate-

11 rial competes with wgin material. 

12 "(D) The production of the specification grade 

13 secondary material results in a substantial amount 

14 of the input material being available for use as a 

15 feedstock to make a new product. 

16 "(E) There is eridence of a market for the 

17 specification grade secondar}'̂  material. 

18 "(F) The specification grade secondary material 

19 does not include unnecessary hazardous substances 

20 introduced during recycling. 

21 "(Gr) The specification grade secondar}' material 

22 consists primarily of one or more of the following: 

23 metal, paper, plastic, glass, textiles, or rubber. 

24 "(H) Effective after the promulgation of man-

25 agement standards under subsection (c), the second-
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1 ary materials are sold to a facility that meets the 

2 management standards promulgated under sub-

• 3 section (c). 

4 "(2) A recycling transaction does not include a trans-

5 action that leads to the burning of material, even for the 

6 recovery of energy, or the use of material in a maimer 

7 determined by the Administrator to constitute a disposal. 

8 "(c) MANAGEMENT STANDARDS.—Not later than 24 

9 months after the date of enactment of the Superfund Li -

10 abihty Reform Act, the Administrator shall promulgate 

11 regulations containing management standards apphcable 

12 to persons which produce in a facihty or transfer through 

13 a facihty specification grade seconder}' materials for use 

14 as a feedstock to make a new product. 

15 SEC. 6. ESTABLISHMENT OF BINDING ALLOCATION OF RE-

16 SPONSmiUTY PROCESS. 

17 The Comprehensi\'e Em-ironmental Response, Com-

18 pensation, and Liabihty Act of 1980 (42 U.S.C. 9601 et 

19 seq.) is amended by adding at the end the foUowing new 

20 title: 

21 **TITLE V—BINDING ALLOCA-
22 TION OF RESPONSIBILITY 

"Sec. 501. General roles pjveming binding allocations of responsibility. 
"Sec. 502. Qualifications and powers of administrative law judges and alloca­

tion panels 
"Sec. 503. Specific roles and procedures. 
"Sec. 504. Doty to answer information reqoests and reqoests for prodnction of 

docaments. 

November22. 1993(4-15 o m ̂  
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"Sec. 505. Crvil and criminal penalties. 
"Sec. 506. Document repositoir-. confidentiality; no waiver. 
"Sec. 507. Final agency action and judicial review. 
"Sec. 508. Collection, enforcement, and implementation. 
"Sec. 509. Transition provisions. 
"Sec. 510. Voluntary settlements. 
"Sec. 511. New binding allocations of responsibility. 

1 "SEC. 501. GENERAL RULES GOVERNING BINDING ALLOCA-

2 TIONS OF RESPONSIBILITY. 

3 "(a) GENERAL.—The Administrator shall appoint 

4 panels of administrative law judges to perform expedited 

5 administrative proceedings, to be known as 'binding allo-

6 cations of responsibihty', for purposes of determining the 

7 liabiht}' of potentially responsible parties at National Pri-

8 ority List sites. Each such panel shall be composed of 

9 three administrative law judges appoiuted by tlie Adminis-

10 trator under section 3105 of title 5, United States Code, 

11 and shall be known as an 'allocation panel'. 

12 "(b) R U L E S OF DECTSION.—The decisions of alloca-

13 tion panels under this title shall be rendered based on the 

14 provisions of this Act and the court decisions interpreting 

15 such provisions. 

16 "(c) RELATIONSHIP TO NATURAL RESOURCES DAM-

17 AGE.—Binding allocations of responsibiht}' shall not ad-

18 dress or affect the liabihty of any person with respect to 

19 damage to natural resources under section 107(a)(4)(C). 

November 22.1993 M:15 o.m.) 
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1 "SEC. 502. QUALIFICATIONS AND POWERS OF ADMINISTRA-

2 TIVE LAW JUDGES AND ALLOCATION PANELS. 

_ 3 "(a) QUALIFICATIONS.—^An administrative law judge 

4 may not be appointed to an allocation panel under section 

5 501 unless the judge completes at least 40 hours of edu-

6 cation and training, as specified by the Administrator, in 

7 the following subject areas: 

8 "(1) The operation of this Act and the regula-

9 tions promulgating this Act. 

10 "(2) The science of soil and groundwater con-

11 tamination and the technolog}' for treating such con-

12 tamination. 

13 "(b) GENERAL POWERS.—An allocation panel shall 

14 have the power and authority to perform all functions nec-

15 essary to administer and perform the binding allocations 

16 of responsibiht}', including the power to— 

17 "(1) issue information requests and requests for 

18 production of documents to an}'̂  person; 

19 "(2) require the Administrator and tlie State 

20 concerned to provide all information relevant to a 

21 binding allocation of responsibihty, including the 

22 production of copies of all documents and informa-

23 tion obtained pursuant to section 104(e) or pursuant 

24 to similar State law; 

November 22 1993 U'l 5 o m ^ 
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1 "(3) rule upon motions, requests, and offers of 

2 proof, dispose of procedural requests, and issue all 

•3 necessary orders; 

4 "(4) administer oaths and affirmations and 

5 take affidavits; 

6 "(5) examine witnesses and recei\'e documen-

7 tary or other evidence; 

8 "(6) grant and manage such discovery by the 

9 parties as the allocation panel deems appropriate 

10 and consistent with the expedited nature of the bind-

11 ing allocation of responsibiht}' process; 

12 "(7) admit or exclude evidence; 

13 "(8) hear and decide questions of fact and law; 

14 "(9) require the parties, including the State 

15 and the guardian of the Fund, to attend conferences 

16 for the settlement or simplification of tlie issues or 

17 the expedition of tlie proceedings; 

18 "(10) require, at any time, that potentially re-

19 sponsible parties wishing to present similar legal or 

20 factual arguments use a common spokesman or con-

21 sohdated briefing for the presentation of such facts 

22 and legal positions; 

23 "(11) obtain or employ such support sendees as 

24 are necessar}' to conduct the biading allocation of re-

25 sponsibiht}', including secretarial and clerical serv-
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1 ices, investigative services, and computer information 

2 and database management services; 

•;3 "(12) establish a document repository where all 

4 documents associated with the binding allocation of 

5 responsibihty shall be mEiintained and made av̂ ail-

6 able to all parties to the binding allocation of re-

7 sponsibiht}' in accordance vnith section 506; and 

8 "(13) do all other acts and take all measures 

9 necessar}' for the maintenance of order and for the 

10 efficient, fair, and impartial adjudication of issues 

11 arising in the binding allocation of responsibiht}'. 

12 "(c) SUBPOENA POWER.—^Allocation panels shall 

13 have the power of subpoena to collect information nec-

14 essary or appropriate for conducting the binding allocation 

15 of responsibihty or for otherwise implementing this sec-

16 tion. This authorit}' shall mclude tlie power to compel tlie 

17 attendance and testimony of witnesses and the production 

18 of reports, papers, documents, ansvvers to questions, and 

19 other information that the allocation panel deems nec-

20 essar}'. Witnesses shall be paid the same fees and mileage 

21 that are paid witnesses in the courts of the United States. 

22 In the event of contumacy or failure or refusal of any per-

23 son to obey any such subpoena, any district court of the 

24 United States in which venue is proper shall have jurisdic-
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1 tion to order any such person to comply with such sub-

2 poena. 

•• 3 "(d) LvFORMAL R U L E S OF E^TDENCE.—In conduct-

4 uig the binding allocation of responsibihty, an allocation 

5 panel shall not be bound by the Federal Rules of Eridence, 

6 but shall instead use such informal rules of eridence and 

7 e-videntiar}' procedures, such as those set forth at sections 

8 22.22 and 22.23 of title 40 of the Code of Federal Regula-

9 tions, as vnh promote tlie expeditious completion of the 

10 proceeding. 

11 "(e) NATIONWIDE SERVICE OF PROCESS.—^Any docu-

12 ment required to be sen'ed on a party under this title may 

13 be served in any district where the person is found, re-

14 sides, transacts business, or has appointed an agent for 

15 service of process. Any such document is deemed to be 

16 served on a party if it is mailed to tlie counsel of record 

17 for the party or to the address designated b}' the part}' 

18 if the party is not represented b}' counsel. 

19 "SEC. 503. SPECIFIC RULES AND PROCEDURES. 

20 "(a) INITIATION OF ALLOCATION PROCESS.— 

21 "(1) IN GENERAL.—^A binding allocation of re-

22 sponsibiht}' with respect to a National Priorit}' List 

23 site shall be initiated by filing a petition with the Of-

24 fice of the Administrative Law Judges of the Emi-

25 ronmental Protection Agency. Such a petition may 
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1 be filed b}' the Administrator or the State where the 

2 National Priority List site is located. 

•3 "(2) WHEN INITIATED.—The Administrator or 

4 a State shall file a petition to initiate a binding aUo-

5 cation of responsibiht}' at a National Priority List 

6 site not later than 30 days after initiating the reme-

7 dial investigation study (or its equivalent) for tlie 

8 site. In any case where the petition is filed more 

9 than 30 da}'s after initiation of the remedial inves-

10 tigation study (or its equivalent), all governmental 

11 response costs incurred or contracted for prior to the 

12 filing of the petition shall be allocated entireh' to tlie 

13 orphan share. 

14 "(3) CONTENTS OF PETITION.—The petition to 

15 initiate the binding allocation of responsibiht}' pro-

16 ceeding shall identifj' the petitioner and sliaU include 

17 all relevant information reasonably available 

18 concerning— 

19 "(A) the identit}', location, histon'-, current 

20 status, and environmental condition of the Na-

21 tional Priority List site; 

22 "(B) the identity and address of each per-

23 son beheved by the petitioner to be a hable 

24 party and the basis for such behef; 
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1 "(C) any proposed questions and document 

2 recpiests that the petitioner beheves should be 

3 included in the allocation panel's first informa-

4 tion request and document request; and 

5 "(D) a hst of any legal or technical issues 

6 that the petitioner beheves may be raised in the 

7 binding allocation of responsibiht}'. 

8 "(4) SER\TCE.—^A copy of the petition shall be 

9 served by mail, pubhcation, or otherwise on the Ad-

10 ministrator. the State where the site is located, and 

11 each potentially responsible party identified in the 

12 petition. Within 20 dav's after the filing of the peti-

13 tion, the Hearing Clerk of the Office of Administra-

14 tive Law Judges shall cause a notice of the -filing of 

15 the petition, together with a brief description of the 

16 site and a list of all potentially responsible parties 

17 identified in the petition, to be pubhslied in the Fed-

18 eral Register. The petitioner shall cause a similar 

19 notice, description, and list to be pubhshed in a 

20 newspaper of general circulation within the State 

21 where the site is located. 

22 "(5) PRIOR INVESTIGATION AND SEARCH.—The 

23 Administrator or the State, as the case may be, 

24 shall, prior to filing a petition, conduct a thorough 

25 investigation and search, under section 104(e) or 
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1 any other relevant Federal or State st̂ tutor}' or reg-

2 ulatorj' authorit}', for all potentially responsible par-

3 ties. All information, answers, and documents dis-

4 covered in such investigation or search and relevant 

5 to any aspect of tlie binding allocation of responsibU-

6 ity shall, simultaneously with the fihng of the peti-

7 tion, be filed in the document repositor}' for the 

8 binding allocation of responsibiht}'. If the allocation 

9 panel determines that the Administrator or the 

10 State failed to conduct a dihgent search for poten-

11 tiall}̂  responsible parties in accordance with this 

12 paragraph, and if another party performs additional 

13 investigations and successfully identifies additional 

14 potentially responsible parties, then the allocation 

15 panel may, in its discretion, credit all or part of the 

16 costs of such additional seai-eh against the assigned 

17 share, if any, of the party that performed such addi-

18 tional investigation or search. 

19 "(6) APPOINTMENT OF GUARDIAN FOR THE 

20 HAZARDOUS SUBSTANCE SUPERFUND.—^Any petition 

21 filed by the Administrator shall include the name 

22 and address of the person appointed to serve as the 

23 guardian for the Hazardous Substance Superfund 

24 for that binding allocation of responsibiht}''. In any 

25 case where a petition is initiated by a State, the Ad-
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1 ministrator shall notify the Hearing Clerk of the Of-

2 fice of the Administrative Law Judges within 10 

•,3 days after the petition is filed of tlie name and ad-

4 dress of the person designated by the Administrator 

5 as the guardian for the Hazardous Substance 

6 Superfund. If the Environmental Protection Agency 

7 is also a potentially responsible party or a liable 

8 party with respect to the National Priorit}- List site 

9 concerned, then tlie agenc}' may participate in the 

10 binding allocation of responsibiht}' with regard to 

11 such habiht}', but the person designated as the 

12 guardian shall not represent the agency with regard 

13 to the agency's status as a potentially responsible 

14 party or hable party. 

15 "(b) IDENTIFICATION OF POTENTIALLY RESPON-

16 SIBLE PARTIES.— 

17 "(1) INTTML STATEMENT.—(A) Not later than 

18 30 da}'s after receipt of a copy of a petition or after 

19 pubhcation in the Federal Register of a notice of the 

20 filing of an initial petition (whichever is earher) 

21 under subsection (a)(4), the guardian, the State and 

22 any potentially responsible party may file an initial 

23 statement setting forth— 

24 "(i) anv defenses to habihtv; 
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1 "(u) any equitable considerations pertain-

2 ing to any party's potential habiht}'; 

"3 "(in) any additional facts and issues rel-

4 evant to the binding allocation of responsibiht}-; 

5 "(rv) any proposed questions or document 

6 requests that the person filing the statement 

7 believes should be included in the first informa-

8 tion request issued by the edlocation panel; and 

9 "(v) the name and address of any addi-

10 tional person or persons that the person filing 

11 the statement beheves may be a liable party at 

12 the National Priority List site and all reason-

13 ably available information as to the relationship 

14 between each proposed additional party and the 

15 site. 

16 "(B) An}- initial statement sliall be filed vvitli 

17 the Hearing Clerk and served on all parties named 

18 in the petition and named in such initial statement. 

19 "(2) INFORMATION REQUESTS AND REQUESTS 

20 FOR PRODUCTION OF DOCLIIENTS.—(A) Not later 

21 than 30 da}'S after the filing of the petition, the aUo-

22 cation panel shall mail initial information requests 

23 and requests for production of documents to the 

24 guardian, the State, all potentially responsible par-

25 ties identified in the petition, and all additional par-
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1 ties identified in the initial statements. Responses to 

2 sucli requests shall be made in accordance witii this 

3 paragraph and section 504. 

4 "(B) Within 45 da}^ after a person receives 

5 any information request or request for production of 

6 documents, such person shall file a response with the 

7 Hearing Clerk. For good cause shown, the allocation 

8 panel may grant a single 45-day extension for the 

9 filing of any such response. Each party shall have a 

10 continuing obligation to supplement its response 

11 upon the receipt of additional relevant information. 

12 "(3) ADDITIONAL NOMINATIONS OF POTEN-

13 TIALLY RESPONSIBLE PARTIES.—The parties may 

14 identifj' and nominate additional potentially respon-

15 sible parties until tlie expiration of the 120-day pe-

16 nod beginning on the date of filing of tlie petition. 

17 An}' nominations received by the Hearing Clerk after 

18 that period ma}' be disregarded by tlie allocation 

19 panel. Each nomination shall include all reeisonabl}-

20 available information supporting the assertion that 

21 the nominee is a hable party and shall be made at 

22 the earhest possible tune. Any party making an ad-

23 ditional nomination shall serve notice of such nom-

24 ination on the nominated party and file a copy of 

25 such notice with the Hearing CHerk. The nominated 
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1 party may file its initial response not later than 30 

2 dav's after receipt of the notice. The allocation panel 

•3 may issue information requests and requests for the 

4 production of documents to any nominated party at 

5 any time. 

6 "(4) IOTTIAL LIST OF A L L POTENTIALLY RE-

7 SPONSIBLE P^^TIES.—Within six months after the 

8 fihng of the petition, the allocation panel shall cause 

9 to be pubhshed in the Federal Register and a news-

10 paper of general circulation in the State where tlie 

11 site is located a list identifying all parties that the 

12 allocation panel preliminarily deems to be potentially 

13 responsible parties with respect to the site. The allo-

14 cation panel also shall attempt to mail a copy of the 

15 hst to all parties to the binding allocation of respon-

16 sibiht}-. The allocation panel shall reject tlie nomina-

17 tion of any person as a hable party or potentiall}- re-

18 sponsible party if it finds that the nomination al-

19 leges no connection between the nominated person 

20 and the site. The allocation panel may also identifj-, 

21 on its own motion or the motion of a potentially re-

22 sponsible part}', additional potentially responsible 

23 parties at any time before issuance of the final bind-

24 ing allocation of responsibiht}̂  
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1 "(c) DE mcRoms SETTLEMENTS.—(1) Not later 

2 than six months after the filing of the petition, the alloca-

•3 tion panel shall issue a list identi^ing all potentially re-

4 sponsible parties that the allocation panel determines con-

5 tributed only a minuscule amount of hazardous substances 

6 to the National Priority List site, to be known as 'de 

7 micromis parties'. The allocation panel sliall base tlie de-

8 termination on an evaluation of all evidence received at 

9 the time of the issuance of the list witli respect to the 

10 amount of hazardous substances contributed by poten-

11 tially responsible parties. 

12 "(2) The allocation panel shall notî ' each de 

13 micromis party of its inclusion on the list issued under 

14 paragraph (1) not later than 20 da}'s after issuing the list. 

15 "(3) Any de micromis party max resolve its habilit}' 

16 to the United States by pa}ing $1,000 by certified check 

17 to the Hazardous Substance Superfund not later than 60 

18 da}'s after receiving notification under paragraph (2). A 

19 copy of the canceled certified check is conclusive proof of 

20 pa}'ment. Such settlement may not be reopened after pay-

21 ment is made, except on grounds of fi-aud. 

22 "(4) De micromis parties that make the settlement 

23 pa}Tnent referred to in paragraph (3) shall have no other 

24 habiht}', under Federal or State law, to any person for 
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1 response actions or for any past, present, or future costs 

2 incurred at the site. 

•3 "(5) All proceeds from de micromis settlements under 

4 this subsection shall be earmarked in the Hazardous Sub-

5 stance Superfund to be used specifically for costs of re-

6 sponse action at the site concerned. Any amounts of such 

7 settlements remaining in the Superfiind after completion 

8 of the response action at the site concerned shall be avail-

9 able in the Superfund for general use. 

10 "(6) Not later than three years after the date of the 

11 enactment of this title, the Administrator shall submit to 

12 Congress a stud}' that estimates the average cleanup cost 

13 at National Priorit}'' List sites for purposes of determining 

14 whether the $1,000 de micromis settlement amount under 

15 this section needs adjustment. 

16 "(d) IDENTIFICATION OF L I A B L E PARTIES AND D E -

17 TERMINATION OF ASSIGNED SHARES.— 

18 "(1) F I R S T ALLOCATION ADVOCACY PAPER.— 

19 Unless the allocation panel determines that it would 

20 unduly delay the process, the guardian, the State, 

21 and any potentially responsible party may file an al-

22 location advocacy paper with the Hearing Clerk not 

23 later than 30 dav's after the pubhcation of the initial 

24 hst of potentially responsible parties in the Federal 

25 Register. Any such allocation advocacy paper, which 
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1 shall be served on the guardian, the State, and each 

2 potentially responsible party, shall be a concise 

3 statement, together with citations to relevEuit sup-

4 porting evidence and law, of the part}''s position 

5 with regard to— 

6 "(A) the legal and factual criteria that 

7 should be used in determining whether a poten-

8 tially responsible part}' at the site is a hable 

9 party; and 

10 "(B) how the allocation factors set forth in 

11 subsection (f)(2) should be apphed to determine 

12 the assigned share of each hable part}'. 

13 "(2) FmsT ALLOCATION REPORT.—Witllin 90 

14 da}'S after the pubhcation of the initial list of poten-

15 tially responsible parties in the Federal Register, the 

16 allocation panel shall issue its first allocation report 

17 tentatively specifying the criteria to be used in iden-

18 tifiing the hable parties, tentative!}' specifying how 

19 the allocation factors wiU be apphed to the case to 

20 determine assigned shares, and setting forth the 

21 process and schedule that will be used to allow par-

22 ties the opportunit}' to present written evidence and 

23 argument regarding how such criteria and factors 

24 apply to the case. The first allocation report shaU be 
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1 served on the guardian, on the State, and on each 

2 potentiall}'' responsible party. 

•3 "(3) SECOND ALLOCATION ADVOCACY P A P E R . — 

4 The guardian, the State, and each potentially re-

5 sponsible party may file an allocation advocac}' 

6 paper with the Hearing Clerk not later than 60 da}'s 

7 after receipt of the first allocation report. The allo-

8 cation advocacy paper, which shall be served on the 

9 guardian, the State, and each potentially responsible 

10 part}', shall be the primary opportunit}' for the 

11 guardian, the State, and each potentiall}' responsible 

12 party to present evidence and argument regarding 

13 how the habiht}' criteria and the allocation factors 

14 should be apphed to such party and. if desired by 

15 the person filing the paper, how tliose criteria and 

16 factors should be apphed to other potentially respon-

17 sible parties at the site. 

18 "(4) HEARING.—^Any potentially responsible 

19 party may request a hearing on the determination 

20 that such party is a liable party and on the deter-

21 ruination of its assigned share. The allocation panel 

22 may hold such a hearing if the allocation panel de-

23 termines that it would expedite or materially assist 

24 in the resolution of disputed factual or legal issues. 

25 The allocation panel shall have broad discretion in 
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1 managing the conduct of any such hearing, including 

2 limiting the time available to each party and requir-

•'3 ing that parties vrith generally similar interests be 

4 represented by a single spokesperson or common 

5 counsel. The allocation panel may allow or proliibit 

6 the cross-examination of witnesses. 

7 "(5) R U L E OF DECTSION.—^Any party may 

8 present written evidence or argument on whether it, 

9 or any other potentiall}' responsible party, is a liable 

10 party and on the appropriate assigned share for it-

11 self or any other potentially responsible party. A po-

12 tentiaUy responsible party shall be deemed a hable 

13 party if the allocation panel determines that the pre-

14 ponderance of the evidence supports the conclusion 

15 that such party is hable. 

16 "(6) SECOND ALLOCATION REPORT.—Following 

17 the submission of advocacy papers and at tlie con-

18 elusion of any hearings, the allocation panel shall 

19 issue a second allocation report identifying all hable 

20 parties at the site and specifying the assigned shai-e 

21 of each hable party. If the second allocation report 

22 changes or expands the hst of potentially responsible 

23 parties or the criteria or factors set forth in the first 

24 allocation report, then the second report shall so 

25 specify and provide a brief explanation of any such 
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1 change. The second allocation report shall be served 

2 on the guardian, tlie State, ah potentially responsible 

•3 parties, and all hable parties. 

4 "(e) DETERMINATION OF ORPHAN SHARE.— 

5 "(1) ORPHAN SHARE ADVOCACY PAPER.—Un-

6 less the allocation panel determines that it would un-

7 duly delay the process, the guardian, tlie State, and 

8 each hable party may file an orphan share advocacy 

9 paper with the Hearing Clerk not later than the 30-

10 day period beginning on the date of issuance of tlie 

11 second aUocation report. The orphan share advocac}-

12 paper shall be the primar}' opportunit}' for the 

13 guardian, the State, and each hable party to present 

14 vnitten evidence and argument as to which liable 

15 parties are orphan parties whose assigned share 

16 should, in whole or in pai-t, be assigned to tlie or-

17 phan share. 

18 "(2) ORPHAN SHARE REPORT.—Following the 

19 expiration of the 30-day period referred to in para-

20 graph (1), the allocation panel shall issue an orphan 

21 share allocation report identifying the orphan share. 

22 The orphan share report shall be served on the 

23 guardian, the State, all potentially responsible par-

24 ties, and all hable parties. 
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1 "(f) DETERMINATION OF NONUABLE PARTIES.—(1) 

2 At any time during the period beginning six months after 

"3 the filing of the petition and ending 18 months after the 

4 filing of the petition, the allocation panel shall issue a list 

5 identifying all potentially responsible parties that the aUo-

6 cation panel determines did not contribute any amount of 

7 hazardous substances to the National Priority List site. 

8 The allocation panel shall base the determination on an 

9 evaluation of all evidence received at the time of tlie issu-

10 ance of the list with respect to the amount of hazardous 

11 substances contributed by potentially responsible parties. 

12 "(2) The allocation panel shall notify each nonliable 

13 party of its inclusion on the list issued under paragraph 

14 (1) not later than 20 dav's after issuing the list. 

15 "(3) Nonhable parties shall have no other habilitv-, 

16 under Federal or State law, to any person for response 

17 actions or for an}̂  past, present, or future costs incurred 

18 at the site. 

19 "(g) FINAL BINDING ALLOCATION OF RESPONSIBIL-

20 ITY DECISION.— 

21 "(1) DECTSION.—(A) Not later than the dead-

22 line set forth in subparagraph (B), the allocation 

23 panel shall issue a final binding allocation of respon-

24 sibihty decision (in this subsection referred to as the 

25 'final BAR decision') based on the allocation factors 
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1 hsted m paragraph (2). The decision shall include a 

2 hst of all potentially responsible parties, a hst of all 

•3 hable parties and the assigned share for each (in-

4 eluding all de minimis parties £is determined under 

5 paragraph (3)), a hst of all orphan parties and the 

6 portion of the assigned share of each orphan part}' 

7 that is assigned to the orphan share, and the total 

8 orphan share. Where an orplian part}* is able to pa}' 

9 only a portion of its assigned share, the allocation 

10 panel shall to the orphan share the portion of the 

11 assigned sliare that the partv' is unable to pay and 

12 require the party to pay the remainder. The final 

13 BAR decision shall provide a concise explanation of 

14 the basis for the decision. The decision mav consist, 

15 in whole or in part, of a compilation of tlie first allo-

16 cation report, the second aUocation report, and the 

17 orphan share report. 

18 "(B) The final BAR decision shah be issued not 

19 later than 18 months after the date of pubhcation 

20 under section 503(a)(4) of notice that a petition for 

21 a binding allocation of responsibihty has been filed, 

22 except that, in a case of exceptional complexity, the 

23 final decision shall be issued not later than 24 

24 months after such date. 
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1 "(2) ALLOCATION FACTORS.—^An aUocation 

2 panel shall determine the assigned share of each lia-

3 ble party based up tlie foUowing factors: 

4 "(A) The degree to which the liable part}-'s 

5 contribution to a discharge, release, or disposal 

6 of a hazardous substance can be distinguished. 

7 "(B) The amount of hazardous substances 

8 contributed b}' the liable party at the site con-

9 cemed, compared to the total amount of haz-

10 ardous substances at that site. 

11 "(C) The degree of toxicit}' of the hazard-

12 ous substance contributed by the hable party. 

13 "(D) The degree of involvement by the lia-

14 ble party in the generation, transportation, 

15 treatment, storage, or disposal of the hazardous 

16 substance. 

17 "(E) The degree of care exercised bv the 

18 liable party with respect to the hazardous sub-

19 stance concerned, taking into account the cliar-

20 acteristics of such hazardous substance. 

21 "(F) The degree of cooperation by the lia-

22 ble party with Federal, State, or local officials 

23 to prevent any harm to the public health or the 

24 environment. 
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1 "(G) The weight of tlie evidence as to the 

2 liabihtv' and the appropriate share of the liable 

•3 party. 

4 "(H) Any other equitable factors deemed 

5 appropriate. 

6 "(3) D E MINIMIS SETTLEMENTS.—(A) As part 

7 of the final BAR decision, or at any time before the 

8 issuance of the final BAR decision, the allocation 

9 panel shall issue a hst identifying all potentially re-

10 sponsible parties that the allocation panel deter-

11 mines contributed onl}' 1.0 percent or less of the 

12 total quantity of hazardous substances present at 

13 the National Priorit}' List site, to be known as 'de 

14 minimis parties'. 

15 "(B) Not later tlian 60 da}'s after issuance of 

16 tlie final BAR decision or the issuance of the list of 

17 de minimis parties under subpareigraph (A), wliich-

18 ever is earher, the Administrator sliall make a firm 

19 written offer of settlement to all de minimis parties. 

20 The amount of the settlement offer for a de minimis 

21 party shall be based on the Environmental Protec-

22 tion Agency's estimate of the total cleanup cost at 

23 the site multiplied by the de minimis party's aUo-

24 cated share as determined by the allocation panel 

25 and increased by a reasonable premium (expressed 
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1 as a percentage) to reflect tlie benefit of an early 

2 and complete resolution of liabiht}'. AU settlement 

•' 3 offers by the Administrator to de minimis parties at 

4 the same site shall be based on the same estimate 

5 of cleanup costs and the same premium percentage. 

6 The settlement offer under this subparagraph is not 

7 subject to judicial review. 

8 "(C) A de minimis party may accept or decline 

9 a settlement offer, but any acceptance of the offer 

10 must be made within 60 da}'s after receipt of the 

11 offer. A de minimis party that accepts the offer may 

12 resolve its liabihty to the United States bv' paying 

13 the amount of the offer to the Hazardous Substance 

14 Superfund. Such settlement may not be reopened 

15 after pa}Tnent is made, except on grounds of fraud. 

16 "(D) De minimis parties that accept tlie settle-

17 ment offer and pay the amount of tiie offer shall 

18 have no other habiht}', under Federal or State law, 

19 to any person for response actions or for any past, 

20 present, or future costs incurred at the site. 

21 (E) All proceeds from de minimis settlements 

22 under this paragraph that represent the allocated 

23 sliares of de minimis parties at a site shall be paid 

24 by the Administrator directly to the person perform-

25 ing the response action at the site. All proceeds fi'om 
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1 de minimis settlements under tlhs paragraph that 

2 represent premiums paid b}' de minimis parties at 

•3 the site sliaU be earmarked in the Hazardous Sub-

4 stance Superfund to be used specifically for costs of 

5 response action at the site. Any amounts of such set-

6 tlements remaining in the Superfund after comple-

7 tion of the response action shall be available in the 

8 Superfund for general use. 

9 "(4) SERVICE AND PUBLICATION.—The binding 

10 allocation of responsibihty decision shall be served 

11 on the guardian, the State, and aU hable parties. 

12 The Hearing Clerk shall cause a notice of the bind-

13 ing aUocation of responsibUit}' decision to be pub-

14 hshed in the Federal Register and in a newspaper of 

15 general pubhcation in the State where the site is lo-

16 cated. 

17 "(5) BINDING EFFECT.—The bmdmg aUocation 

18 of responsibUit}- decision shall be binding as to all 

19 past, present, or future habUit}' (i) for response 

20 costs incurred under section 107(a)(4)(A), (B), or 

21 (D), and (u) for contribution under section 113. The 

22 binding aUocation of responsibiht}' decision shall be 

23 binding on all persons, including, without limitation, 

24 the United States, any affected State or local gov-

25 emmental agency or Indian Tribe, any alleged or 
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1 nominated potentially responsible party (regardless 

2 of whether such party participates in tlie binding al-

3 location of responsibiht}'), and the pubhc. 

4 "(6) E F F E C T ON OTHER PROCEEDINGS.—^A de-

5 termination that a person is a hable part}' under a 

6 binding allocation of responsibUit}' proceeding is ap-

7 plicable onl}' with respect to habiht}' being assigned 

8 in tlie proceeding and not with respect to habUit}-

9 being determined in an}' other criminal, civil, or ad-

10 ministrative proceeding. 

11 "SEC. 504. DUTY TO ANSWER INFORMATION REQUESTS AND 

12 REQUESTS FOR PRODUCTION OF DOCU-

13 MENTS. 

14 "(a) DUTY TO ANSWER.—Each person who receives 

15 any information request or request for production of docu-

16 ments from tlie allocation panel during a binding ahoca-

17 tion of responsibUit}- must provide fuU and timely re-

18 spouses to the request. 

19 "(b) CERTIFICATION OF DOCUIMENTS.—^Answers to 

20 information requests and requests for production of docu-

21 ments shall include a certification b}' a responsible rep-

22 resentative who meets the criteria established m section 

23 270.11(a) of title 40 of the Code of Federal Regulations 

24 that the answers— 
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1 "(1) are true and correct to the best of theh-

2 knowledge; 

3 "(2) are based on a dihgent good faith search 

4 of records in the possession or control of the person 

5 to whom the request was directed; 

6 "(3) are based on a reasonable inquir}' of the 

7 current and former officers, directors, employees, 

8 and agents of the person to whom the request was 

9 directed; 

10 "(4) accurately reflect information obtained in 

11 the course of conducting such search and such in-

12 quirv'; 

13 "(5) that the person executing the certification 

14 understands that there is a duty to supplement any 

15 such answers if, during the binding aUocation of re-

16 sponsibiht}', any significant additional, new, or dif-

17 ferent information becomes known or available to 

18 the answerer; and 

19 "(6) that the person executing the certification 

20 understands that there are significant penalties for 

21 submitting false information, including the possibU-

22 ity of fine and imprisonment for knowing violations. 

23 "(c) SANCTION.—In addition to any other penalt}' or 

24 sanction, any person who fails to answer an information 

25 request or request for production of documents, and who 
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1 is determmed to be a liable party, shaU be assigned a as-

2 signed share of up to 500 percent of whatever its assigned 

"3 share would otherwise have been, or up to 50 percent of 

4 the total habUit}' at the site, whichever is greater. If this 

5 results in a binding allocation of responsibUity tliat aUo-

6 cates more than 100 percent of the total liabUit̂ ', then 

7 the excess shaU be deposited into the Hazardous Sub-

8 stance Superfund. 

9 "SEC. 505. C I V I L AND CRIMINAL PENALTIES. 

10 "(a) CIVIL PENALTIES.—Any person who fails to 

11 submit a complete and timely answer to an aUocation pan-

12 el's information request or request for production of docu-

13 ments or other discovery request, or who submits a re-

14 sponse that lacks the certification required under section 

15 504(b), or who makes any false or misleaduig material 

16 statement or representation in any submission to the aUo-

17 cation panel during the buidmg aUocation of responsibUit}-

18 process, includmg statements or representations m con-

19 nection with the nomination of anotlier potentially respon-

20 sible party, shall be subject to civil penalties of up to 

21 $10,000 per day of violation. The violation shall be 

22 deemed a contmuing one untU such time as the request 

23 is answered or the necessary certification is submitted or 

24 the false or misleading statement or representation is cor-

25 rected. Such penalties may be assessed by the President 



F : \ M \ B O U C H E \ B O U C H E . 0 5 5 HL.C. 

36 

1 in accordance with section 109 or bv anv other partv in 

2 a citizen suit brought under section 310. A prevEoling 

'3 plaintiff in such a citizen suit shall be awarded its attor-

4 ne}'s fees and up to 50 percent of the penalt}'' imposed 

5 b}' the court. 

6 "(b) CRIMINAL PENALTIES.—^Any person who know-

7 ingly makes any false material statement or representation 

8 in the response to an aUocation panel's information re-

9 quest or request for the production of documents or other 

10 discover}' request, or in any otlier submission to the aUoca-

11 tion panel during the binding allocation of responsibiht}', 

12 including statements or representations in connection with 

13 the nomination of another potentially responsible party, 

14 may be fined under title 18, United States Code, impris-

15 oned for not more than 2 vears, or both. 

16 "SEC. 506. DOCUMENT REPOSITORY; CONFIDENTIALITY; NO 

17 WAIVER 

18 "(a) DocuiMENT REPOSITORY.—The allocation panel 

19 shall estabhsh and maintain a document repository where 

20 copies of aU petitions, initial statements, advocacy papers, 

21 reports, answers to information requests and requests for 

22 production of documents by the aUocation panel, answers 

23 to Federal or State information requests or requests for 

24 the production of documents issued prior to the fihng of 

25 the petition, produced documents, and all other similar 
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1 material shall be maintained and organized. The docu-

2 ments and information in the document repositor}' shaU 

3 be available only to the parties to the binding allocation 

4 of responsibihty for review and cop}ing at tlieir own ex-

5 pense, subject only to the confidentiaht}' provisions of sub-

6 section (b). AU responses to any information request or 

7 request for production of documents by the aUocation 

8 panel shall be filed with the clerk for the document reposi-

9 tor}' and need not be served on other potentiall}- respon-

10 sible parties, the State, or the guardian. 

11 "(b) CONFmENTULlTY.—(i) AU pleadmgs, docu-

12 ments, and materials submitted to the aUocation panel or 

13 placed in the document repositor}', together with the 

14 record of any depositions or testimony adduced during the 

15 binding aUocation of responsibUity, shall be confidential 

16 and shall not be subject to release under section 552 of 

17 title 5, United States Code (the Freedom of Liformation 

18 Act). The Hearing Clerk and each party to the binding 

19 aUocation of responsibiht}' proceeding shall maintain such 

20 pleadings, documents, and materials, together with the 

21 record of any depositions or testimony adduced during the 

22 binding aUocation of responsibUit}', as confidential. Such 

23 material shall not be discoverable or admissible in anv 

24 other Federal, State or local judicial, administrative, or 

25 legislative proceeding of any kind whatsoever, except— 
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1 "(A) to tlie extent necessarv' to coUect or other-

2 wise enforce in court the assigned share of a liable 

•' 3 party as determined by the binding aUocation of re-

4 sponsibiht}'; 

5 "(B) in a proceeding for judicial review of tlie 

6 binding allocation of responsibiht}'; 

7 "(C) in any new binding aUocation of respon-

8 sibUit}- proceeding concermng tlie same site; and 

9 "(D) in any binding aUocation of responsibUit}' 

10 involving a different ."̂ ite v̂ here the aUocation panel 

11 determines tliat the sites are related and that speci-

12 fied documents from the first binding allocation of 

13 responsibiht}' could materially assist the second 

14 binding aUocation of responsibiht}'. 

15 "(2) Notwithstanding paragraph (1)(D), if the origi-

16 nal of any document or material submitted to tlie ahoca-

17 tion panel or placed in the document repositor}- dui-ing the 

18 binding allocation of responsibUit}- was, while in the pos-

19 session of the party which provided it, otherwise discover-

20 able or admissible, then such original document, if sub-

21 sequently sought from such party, shall remain discover-

22 able or admissible. If a fax:t covered in any deposition or 

23 testimony adduced during the binding allocation of respon-

24 sibihty was, in the knowledge of the witness or deponent, 

25 otherwise discoverable or admissible, then such testimony, 
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1 if subsequently sought from such other partv', shall remain 

2 discoverable or admissible. 

•'3 "(c) No WAIVER OF PRIVILEGE.—The submission of 

4 documents or information pursuant to the binding aUoca-

5 tion of responsibihty proceeding shall not be deemed to 

6 be a waiver of any privilege, apphcable to the original doc-

7 ument or fact, under any Federal or State law, regulation, 

8 or rule of discover}' or evidence . 

9 "(d) DISCOVERY.—In any case where a party to a 

10 binding aUocation of responsibUit}' receives any request for 

11 any pleading, document, or material, or for the record of 

12 any depositions or testimony adduced in a binding aUoca-

13 tion of responsibUit}', such party shaU promptly notify the 

14 person who originaUy submitted such item and shall pro-

15 vide such submitting person the opportunit}- to assert and 

16 defend the confidentiaht}' of such item. No party to the 

17 binding aUocation of responsibiht}' shall release or provide 

18 a copy of any pleading, document, or material, or tlie 

19 record of any depositions or testimony adduced therein. 

20 to any person not a party to such binding aUocation of 

21 responsibihty, except in comphance with an order from a 

22 court. 

23 "(e) CIVIL PENALTY FOR VIOLATION OF CON-

24 FIDENTTATJTY REQUIREMENTS.—^Any person who fails to 

25 maintain the confidentiality of any pleadings, documents. 
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1 or materials, or the record of any deposition or testimony 

2 adduced during the binding allocation of responsibUity, or 

•3 who releases any such mformation in violation of this sec-

4 tion, shall be subject to a civil penalt}' of up to $25,000 

5 per violation. Such a penalty may be assessed b}' the Presi-

6 dent in accordance with section 109 or by any other party 

7 in a citizen suit brought under section 310. A prevailing 

8 plaintiff in such a citizen suit shall be awarded its attor-

9 neys fees and up to 50 percent of the penalt}' imposed 

10 by the court. 

11 "SEC. 507. FINAL AGENCY ACTION AND JUDICIAL REVIEW. 

12 "(a) FINAL AGENCY ACTION.—The binding aUoca-

13 tion of responsibiht}' decision of the aUocation panel shaU 

14 constitute final agency action pursuant to section 706 of 

15 title 5. United States Code, subject only to review by the 

16 Administrator in situations of fi-aud or gross misconduct. 

17 "(b) JLTJICIAL R E V I E W . — 

18 "(1) I N GENERAL.—No Federal or State court 

19 shall have jurisdiction to review, modify, or enjoin 

20 any aspect of any binding allocation of responsibiht}' 

21 proceeding except as expressly set forth in this sub-

22 section. No aspect of any action, decision, ruling, or 

23 determination by an allocation panel in any binding 

24 aUocation of responsibihty proceeding sliall be sub-

25 ject to administrative or judicial review in any Fed-
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1 eral or State court until after the final binding aUo-

2 cation of responsibUit}' decision (in this subsection 

3 referred to as the 'final BAR decision') is issued by 

4 the aUocation panel. Thereafter the Administrator. 

5 the guardian, the State, or an}' person determined 

6 by the aUocation panel to be a hable party may ob-

7 tain judicial review of a final BAR decision by filing 

8 a petition for review with the United States Court 

9 of Appeals for the Circuit in wlhch the facUit}' is lo-

10 cated or for the District of Columbia. 

11 "(2) PETITION.—^Any such petition for review 

12 must be filed within 60 dav's after the date of the 

13 final BAR decision by the allocation panel. The peti-

14 tion shall set forth either the specific assigned share 

15 of habiht}' that tlie petitioner beheves should have 

16 been assigned to it (or, in the case of a petition filed 

17 by the guardian, the assigned share that the guard-

18 ian beheves should have been assigned to the orphan 

19 share) in the binding allocation of responsibiht}', or 

20 stating specifically that the petitioner believes it 

21 should not have been found to have anv liabUitv at 

22 aU. 

23 "(3) RE\TEW.—Judicial review of the final 

24 BAR decision shall be conducted on the administra-

25 tive record, which shall include ail materials relating 
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1 to the issues raised on appeal by the petitioner that 

2 are contained in the document repository' described 

•'3 in section 506(a). The court shall set aside the bmd-

4 ing aUocation of responsibihty only if it is found to 

5 be arbitrar}', capricious, an abuse of discretion, or 

6 contrary to constitutional right, power, privilege, or 

7 immunit}'. 

8 "(4) PAYMENT DURING PENDENCY OF RE-

9 YiEv:.—During the pendenc}' of a petition for review 

10 under this section, the petitioner shall pay any de­

l l mand notices rendered for its assigned share in ac-

12 cordance with the binding aUocation of responsibUitv-

13 decision, subject to later refund if the petitioner pre-

14 vails in the htigation. 

15 "(5) LIABILITY OF SUCCESSFLTL, PETITIO>JER.— 

16 If the petitioner is a liable partv* and the court 

17 adopts the assigned share proposed b}- tlie peti-

18 tioner, then the difference between that share and 

19 the share originaUy assigned to the petitioner shaU 

20 be added to the orphan share. If the petitioner is the 

21 guardian and the court adopts the orphan share pro-

22 posed by the petitioner, then the matter shall be re-

23 manded to the allocation panel for the issuance, as 

24 soon as possible, of a revised binding allocation of 
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1 responsibUit}' decision m accordance with the deci-

2 sion of the court. 

^ "(6) LIABILITY OF UNSUCCESSFUL PETI-

4 TIONER.—(A) In the case of a petitioner who is a 

5 hable party petitioning for a change in the petition-

6 er's assigned share, and the court does not adopt the 

7 assigned share proposed b}̂  the petitioner, the fol-

8 lowing provisions apply: 

9 "(i) The petitioner shall reimburse aU 

10 other parties that participated in the appeal for 

11 the actual attomevs' fees and costs tliat thev 

12 incurred in defending the binding allocation of 

13 responsibiht}' decision. 

14 "(u) The petitioner is considered to have 

15 not resolved its habUitv' to the L'nited States 

16 and is subject to civil action under section 106, 

17 107(a), and 113 for the foUowing response 

18 costs with respect to the National Priorit}' List 

19 site concerned: 

20 "(I) The assigned share of the peti-

21 tioner, as determined in the final BAR de-

22 cision, plus 

23 "(H) the orphan share for that site. 

24 "(in) The petitioner is subject to claims for 

25 contribution from other unsuccessful petitioners 
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1 with respect to tlie National Priority List site 

2 concerned. 

. 3 "(iv) The petitioner may make claims for 

4 contribution against other unsuccessful petition-

5 ers with respect to the National Prioritv' List 

6 site concerned. 

7 "(B) In the case of a petitioner who is a hable 

8 party petitioning for a determination that the peti-

9 tioner is not liable with respect to the site concerned 

10 (for reasons such as the fact that the petitioner is 

11 a successor to, or a parent or subsidiary of. a com-

12 pan}' which the petitioner beheves should be assigned 

13 habiht}' instead), and the court denies the petition, 

14 the petitioner is hable for its assigned share as de-

15 termined in the final BAR decision. 

16 "SEC. 508. COLLECTION, ENFORCEMENT, AND IMPLEMEN-

17 TATION. 

18 "(a) COLLECTION.— 

19 "(1) AMOUNT RECOVERABLE.—^After a final 

20 binding allocation of responsibUit}- decision is made 

21 with respect to a National Priorit}' List site, any 

22 creditor party may, in accordance with paragraph 

23 (2), recover from any debtor party the foUowing: 

24 "(A) With respect to a debtor party who is 

25 a hable party, that party's assigned share, as 
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1 determined under the binding allocation of re-

2 sponsibUit}'. 

••3 "(B) With respect to a debtor party which 

4 is the Hazardous Substance Superfund, the or-

5 phan share, as determined under the binding al-

6 location of responsibiht}'. 

7 "(C) With respect to a debtor party who is 

8 either a hable party or the Hazardous Sub-

9 stance Superfund, any attome}'s' fees incurred 

10 by the creditor party in a judicial action seeking 

11 to recover costs from the debtor party. 

12 "(2) PROCEDURES FOR RECOVERY.—Recovery^ 

13 by a creditor party from a debtor party shall be car-

14 ried out in accordance with the foUowing provisions: 

15 "(A) The creditor party shall file a cer-

16 tified copy of tlie final decision of the binding 

17 aUocation of responsibUit}' in the United States 

18 District Court for the district in which the site 

19 is located. 

20 "(B) The creditor part}' shall file a verified 

21 statement with the same court specifying the 

22 actions taken and the costs incurred by the 

23 creditor party, and stating that such actions 

24 and costs are not inconsistent with the National 

25 Contingency Plan. 
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1 "(C) The creditor partv' shall sei-ve a de-

2 mand notice to each debtor party against whom 

3 enforcement is sought and shall dehver a cop}' 

4 of each such notice to the Administrator and 

5 the State in which the site is located. The de-

6 mand notice shall specify' the total amount of 

7 costs covered by the notice, state a demand 

8 amount (consisting of the debtor part}''s as-

9 signed share or, with regard to the Fund, the 

10 orphan share), and demand that the debtor 

11 party pay such demand amount within 30 da}'s 

12 after receipt of the notice. A copy of the de-

13 mand notice shall be filed with the United 

14 States District Court for the district in which 

15 the site is located. 

16 "(D) With respect to any response actions 

17 or expenditui'es of a continuing nature, verified 

18 statements and demand notices shall be filed 

19 with the court and dehvered to the debtor par-

20 ties and the guardian quarterly. 

21 "(E) Where several hable parties, or a ha-

22 ble party and the Administrator or the State, 

23 each take actions or incur costs not inconsistent 

24 with the National Contingency Plan, different 

25 demand notices may be issued concurrently. 
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1 "(b) PENALTIES AND DAMAGES.—Except in the case 

2 of a challenge to coUection duly filed in accordance with 

•'3 subsection (c), if a hable party, including any Federal, 

4 State, or local governmental agency, faUs to pa}' the sum 

5 specified in a demand notice witllin 30 da}'S after receipt 

6 of the notice, such party shall be hable for the interest 

7 thereon, civil penalties of up to $10,000 per day, and dam-

8 ages of up to an amount equal to 3 times the sum specified 

9 in the demand notice. In tlie case of the orphan share. 

10 if the Hazardous Substance Superfund fails to pay the 

11 sum specified in a demand notice within 30 davs after re-

12 ceipt of the notice, the Fund shall be hable for interest 

13 thereon and damages of up to the amount equal to 2 times 

14 the sum specified in the demand notice. 

15 "(c) CHALLENGES TO ENFORCEMENT.—There shall 

16 be no administrative or judicial review of any aspect of 

17 a demand notice filed and delivered pursuant to subsection 

18 (a) except in accordance with this subsection. Within 30 

19 da}'s after receipt of a demand notice, a hable party or. 

20 in the case of the orphan share, the guardian may file 

21 a petition with the aUocation panel that issued the binding 

22 allocation of responsibiht}- decision contending that the 

23 costs reflected in the demand notice were incurred for ac-

24 tions inconsistent with the National Contmgency Plan. If 

25 such a petition is filed, the aUocation panel shall conduct 
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1 an expedited review of the matter. The review shall be lim-

2 ited solely to tlie issue of the alleged inconsistency of the 

•3 response actions and costs with the National Contingenc}' 

4 Plan. The person challenging the demand notice shall liav-e 

5 the burden of proof that such actions and the claimed 

6 costs are inconsistent with the National Contingency Plan. 

7 The aUocation panel's decision sliaU not be subject to ju(h-

8 cial review. Pa}Tnent need not be made, and no interest 

9 shall accrue, pending the ahocation panel's decision. 

10 "(d) SUBSEQUENT ADDITIONS TO ORPHAN 

11 SHARE.—Jf good faith coUection and enforx:ement efforts, 

12 whether by the Federal or State government or b}' any 

13 other creditor party, against a hable party results in a ju-

14 (hcial or administrative determination that such liable 

15 party is an orphan party, then such liable party's share 

16 wiU be added to the orphan sliare amount and wiU be re-

17 eoverable from the Hazardous Substance Superfund. 

18 "(e) CONTRIBUTION PROTECTION.—^Liable parties 

19 that pay their assigned share and comply with the binding 

20 aUocation of responsibUit}̂  decision sliaU have no other li-

21 abihty, under Federal or State law, to any person for costs 

22 incurred at the site, except that the bmding allocation of 

23 responsibiht}' decision shall not affect any contract for in-

24 surance or indemnification. 

November 22. 1993 (4:15 o.m.\ 
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1 "SEC. 500. TRANSITION PROVISIONS. 

2 "(a) IN GENERAL.—Except as provided in subsection 

3 (b), no person may initiate any administrative or judicial 

4 action under section 106, subparagraph (A), (B), or (D) 

5 of section 107(a)(4), or section 113, or under anv other 

6 Federal or State law or regulation, for the recovery of re-

7 sponse costs, contribution, or performance of response ac-

8 tions regarding any National Priorit}' List site untU 90 

9 days after a final binding aUocation of responsibUit}' is is-

10 sued. 

11 "(b) EXCEPTIONS.—Subsection (a) is subject to only 

12 the foUowing exceptions: 

13 "(1) ADMINISTRATIVE ORDERS FOR EIIER-

14 GENCY REMOVAL ACTIONS.—The President may 

15 issue an order under section 106, prior to the issu-

16 ance of a final binding ahocation of responsibUit}-, if 

17 the order is limited to those actions required to pro-

18 tect human health and the environment pending the 

19 issuance of the final binding allocation of respon-

20 sibUit}' decision. 

21 "(2) CONTINUATION OF PENDING RESPONSE 

22 ACTIONS.—In any case where, as of the date of en-

23 actment of this title, the Administrator or a State 

24 has already issued a bmding contract for the per-

25 formance of a remedial investigation/feasibihty stud}' 

26 or has issued an administrative order or executed a 

November 22,1993 (4:15 p.m.) 
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1 consent decree for the performance of an}' response 

2 action, the binding aUocation of responsibiht}' proc-

3 ess shall not affect the timing or manner of imple-

4 mentation of such response actions. 

5 "(c) STAY OF EXISTING ACTIONS.— 

6 "(1) STAY OF PENDING ENFORCEMENT AC-

7 TIONS.—In any case where, as of the date of enact-

8 ment of this title, the Administrator or the Sta-te has 

9 already initiated any administrative or judicial en-

10 forcement action regarding the liabihty of any party 

11 under section 106, subparagraph (A), (B), or (D) of 

12 section 107(a)(4), or section 113, or under an}' otlier 

13 Federal or State law or regulation for the response 

14 costs, contribution, or performance of response ac-

15 tions, such action shall be automaticaUy stayed mitU 

16 90 da}'s after a binding aUocation of responsibUity is 

17 issued, any judicial review of such aUocation is com-

18 pieted, and a final administrative or judicial ahoca-

19 tion decision is rendered. 

20 "(2) STAY OF PENDING PRIVATE PARTY LITIGA-

21 TION.—In any case where, as of the date of enact-

22 ment of this title, any private person has initiated 

23 any administrative or judicial action regarding the 

24 habihty of any party under section 106, subpara-

25 graph (A), (B), or (D) of section 107(a)(4), or sec-

November 22. 1993 (4:15o.m.) 
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1 tion 113, or under any otlier Federal or State law 

2 or regulation for the response costs, contribution, or 

•;3 performance of response actions, such action shall be 

4 automaticaUy stayed untU 90 days after a binding 

5 allocation of responsibiht}' is issued, any judicial re-

6 view of such aUocation is completed, and a final ad-

7 ministrative or judicial aUocation decision is ren-

8 dered. 

9 "(d) CREDIT FOR ACTIONS AND COSTS IN PENDLNG 

10 MATTERS.—In the case of any response action performed 

11 or cost incurred in an}- activity carried out pursuant to 

12 subsection (b), the liabUit}' for such response action shah 

13 be governed by, and the costs of implementing any such 

14 response action or other activit}' carried out pursuant to 

15 subsection (b), shall be mcluded in, the subsequently is-

16 sued binding aUocation of responsibihty for such National 

17 Priorit}' List site. In conducting the binding allocation of 

18 responsibiht}', the aUocation panel shall, to the extent rea-

19 sonabl}- possible, gh-e credit for an}' prior costs incurred 

20 or response actions performed at the National Priorit}-

21 List site. 

22 "(e) LanTATioNS ON EXISTING ACTIONS.—(1) The 

23 time period described in paragraph (2) shall not be count-

24 ed in determining the statute of limitations applicable to 

25 any administrative or judicial action under section 106, 

November 22 1993 U-1 5 o m \ 
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1 subparagraph (A), (B), or (D) of section 107(a)(4), or sec-

2 tion 113, or under any other Federal or State law or regu-

•,3 lation, for the recover}' of costs, for contribution, or for 

4 the investigation, cleanup, or remediation of an}' National 

5 Priority List site. 

6 "(2) The time period referred to in paragraph (1) is 

7 the period beginning on the date that any person first files 

8 a petition for the initiation of a binding aUocation of re-

9 sponsibUity for that site and ending on the date that a 

10 binding aUocation of responsibUity is issued. 

11 "SEC. 510. V O L U N T A R Y SETTLEMENTS. 

12 "Prior to the issuance of a binding aUocation of re-

13 sponsibiht}' decision, any group of potentially responsible 

14 parties may submit a private allocation for tlie National 

15 Priority List site (to be known as a 'voluntar}' binding 

16 aUocation of responsibiht}-') to the aUocation panel. 1£ such 

17 voluntar}' binding aUocation of responsibiht}' meets the fol-

18 lowing criteria, the aUocation panel shall promptly adopt 

19 it as the binding allocation of responsibiht}': 

20 "(1) The voluntar}' binding aUocation of respon-

21 sibihty shall be a binding aUocation of 100 percent 

22 of past, present, and future recoverable response 

23 costs at the site. 

November 22.1993 (4:15 o.m.) 
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1 "(2) The voluntar}' binding allocation of respon-

2 sibUit}' shall not aUocate any costs or 

3 requirements— 

4 "(A) to the orphan share, unless the 

5 guardian agrees, in writing, to such allocation; 

6 or 

7 "(B) to any person who is not a signatory 

8 to the voluntar}' binding allocation of respon-

9 sibUit}'. 

10 "(3) Signatories to the voluntary binding aUoca-

11 tion of responsibUit}' shall be entitled to contribution 

12 protection as specified in section 508(e). Such sig-

13 natories shall be prohibited from pursuing an}' cost 

14 recover}' action or contribution against any non-sig-

15 nator}', but ma}' seek additional recover}' against 

16 non-signatories based on a contract for insurance or 

17 indemnification. 

18 "(4) Signatories to the voluntary binding aUoca-

19 tion of responsibihty shaU be entitled to enforce it in 

20 the same manner as any binding aUocation of re-

21 sponsibihty final decision by the aUocation panel. 

22 "SEC. 511. NEW BINDING ALLOCATIONS OF RESPONSIBILr 

23 ITY. 

24 "A binding allocation of responsibUity shall constitute 

25 a permanent determination of the assigned share of each 

November 22.1993 (4:15 p.m.) 
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1 hp.ble party and of the orphan shari: and, except for addi-

2 tions to the oiphan share pursuant to secticn oOS(d) and 

-3 judicially mandated changes pursuant to section 507(b), 

4 tiie bindmg aUocation of responsibUity shall not be subject 

5 to any change or revision for at least 5 years after the 

6 date of the binding allocation of responsibiht}'' final deci-

7 sion. Thereafter a new binding aUocation of respoivsibUity 

8 process shall be availo,ble only if the party requesting it 

9 demonstrates that, due to nevr infctrmation iiot reasonably 

10 available duritAĵ ^ first bi.rid.lT).g allocation of leaponsibUity, 

11 a 35 percent or greater ii.io.ease in total waste-in volume 

12 has been discovered. I f such a request for a new binding 

13 aUocation of responsibUit}' is granted, the same rules and 

14 procedures described for uiitial binding allocations of re-

15 sponsibUit}' apply to the new or revised binding aUocation 

16 of responsibiht}-. New bmding aUocations of responsibUity-

17 shaU only apply to funds actuaU}- expended after the effec-

18 tive date of the new binding allocation of responsibiht}' de-

19 cision, with no credits for funds already expended. Sub-

20 sequent new binding aUocations of responsibiht}' requests 

21 are prohibited untU 5 years after the date of issuance of 

22 the prior new binding aUocation of responsibiht}'.". 

November 22.1993 (4:15 p.m.) 
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Washington, D.C. 20503 

July 22, i-99i 

LK0I8IATIVB REFERRAL MBMORAKDUM #M'528 

TOt Legislative Liaison officer -

ArRic-CR - Hal cross ( a l l testimony) - (202)720-7005 - 230 
C S E R S - Stchael A. Levitt - (202)4".3086 - 324 
DEFENSE - Samuel T. Brick, Jr. - (703)697-1305 - 32.> 
ENERGY - Bob Rabben - (202)586-6718 - 209 
SSs - Frances white - (2?2)690-7760 - 328 ^ 
HUU - Edward J. Murphy, Jr. 7 (202)708 1793 
INTERIOR - Ralph H i l l - (202)208-6706-329 
JUSTICE - Sheila r. Anthony - (202)514-2141 217 
TRANSPORTATION - To™ Herlihy ' (202)366-4687 - 226 
iSEASURY - Richard S. CarrO - (202)622-1146 - 228 
ARMV CWilWOrKS - Morgan Rees -^(^03)695-1370 209 
CEA - Francine Obermiller - 202)395-5036 - 242 
COSPS S S R S - Su«an Bond - (202)272-0030 - 239 
GSA - William R. Ratchford - 202)601-0563 - 237 
SASA - Jeff Lawranoe - (202)358-1948 - 219 
SEC - Sonia Mathews - (202)*56-«722 - 429 
SEA - Christine Swedin - (202)205-6702 - 315 
USPS - Stanley F. Mires - (202) 268-2?^58 - 211 ^^^^ 

FROM- KONALD K. PETERSON (for) l O p ' f ^ J ^ i ^ ^ ^ f ^ ^ 
FROM. Assistant Director for Legislative Reference 

OMB CONTACT! Hark KRAMER (395-3445) 

SUBJECT1 EPA Proposed Testimony on Oversight of the 
superfund Program 

DDADLlNBt 2«00 PM July 23, X993 

OMB requests the views of your agency on the above ^ J ^ j j ^ J ^ J ^ ' ^ r 
advising on i t s relationship to the program of the President., 
accordance with 0M» Circular A-19. 

Please advise us I f this item w i l l afleot direct " P ^ J i ^ J ^ * ' , 
J««iiJtrfor Durposes of the the "Pay-As-Vou-oo" proviBions of 
n « i of^SS SSiJus Budget Reoonoillation Aot of 1990. 

CC: 
K. Turoo 
D. Bakor 
R. Minsk 
K. McGinty 
C, Walden/B. Burk« 
H. Paster S 
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RESP0H8B TO LEGISLATIVE REFERRAL MBMORAKDUM 

If your reoponee to this request for views i . ' i ^ P i * (•'Jl' his 
conJur/no comment) we prefer that you respond by faxing us this 
reanonse sheet. If the response is simple and you Prefer to 
c!?l please oixi the braneh-wlde line shown below (NOT the 
analyst's line) to leave a message with a secretary. 

You mav also respond by (1) calling the eualyet/attorncy'e direct 
Une tJoS wtn SrSonnected to voice mail if the analyst does not 
anSSerl- (2) sending us a memo or letter; or (3) if you are an 

i;oi in JSe SLcutlve Office Of the President, ending an 
E-mail massage. Please include the LRM number shown above, and 
the subject shown below. 

TO! Mark KRAMER (395-3445) 
Office of Management and Budget 
Fax Number: (202) 395-5836 

FROM: 
(Date) 

(Name) 

(Agenoy) 

(Telephone) 

SUBJECT; EPA Proposed Testimony on Oversight of the 
Superfund Program 

The following is the response of our agenoy to your request for 
views on the abova-captioned subject: 

Concur 

No objection 

No comment 

See proposed edits on pages 

Other: -

FAX RETURN Of pages, attached to thio 
response sheet 
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STBXBHBBT 9t 
BOBSRV M. aossmai 

DBPtlXX MBtaat0TW*O9. .^—-^v 
BSITBD 8TATBB SHVIROinaBTM. PKOtaOtXOH A « W c r 

BSFORE Tgg 
SQBComansB o» OVSRSIMT 

OV TBI 

TOIXBO BTATB8 HOWE OF MIPRBSEMIATIVEB 

aVlfi 29, 1993 

jcr. Cbai«nen ««1 members ot the sul^ommlttie, I Ro^*^ 

BUBinnan, P-puty Administrator of tne unlfd Otat« Bnvlxon^ntel 

Prot:ecrion Agency (^A) . Th«i. y.u .or rne opportunity 1.0 .ppeer 

before you toaay w dl-ou*.- eup««und progmm. 

^ you are aware, tfte Out-erfuna l»w (tb. e«mprahen.iv« 

Envlronnental Response. comp«i.ati«.x, iA«i.lliHry of leso, 

or -CERCLA") created one of tills country'- — b l t i - " -

environmental program.- riret enacted in and ..-n^-d 

in 1986, the lav marks the rirec attempt oy cû y n=tia~ *o p-ovld« 

a r-onpreh«slve program to respond to .^.mlcai aooldents a«i 

emorgencles and to clean up sites contaminated by hazardous 

chemicals. 

in Fiscal Year 1993, superfund is op«:ati«g ««der a budget 

o£ $x.8 billion, almost 22 percent of EPA's totel budget. 

Moreover, bllliui^e more .-c being spent by State «»d local 

governments, private oo«pe«ies, «d nl*er parries reeponeible for 

cleenlnij up hArairdoue t»l.v»»r 

superfund i - now more tben 13 y — r s «1*. Tn irhat time, we 

nave learned mucb about analysing o«d oo»p«ri«5f ̂ l-»- .pooiei« 
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Sites. We have developed new, mora effective, and leas ooetly 

cleanup technologiee. Ke have booomo much more sensitive to the 

value of local community Involvement. We have «lso learned tbat 

the «nopa and complexities or tn. problem ax. far greater tnan 

EPA end other, .nvlsloned. Most ii^wit-xxt, .£f r xa y*.r. we 

toew *h.t tto superfund progr«i is at iii ri*v«S, «xd 

t;* Impr^ it oven more to fulfill tho promi.. envipiwned ijn 

1990, 

m nes Lnitlatoa on «ggre..»l^ cour*«, both Iji.ide and 

outside ma Agency, i.« Improve tte superfund prognim end to 

prepare for reautnorlzatiou., we ere lapleaen^lng • .et of 

admintstrative JmprovementB to Uie Superruna program tnat wl5i 

address many areas of concern and provide us ytLUi an opportunity 

to evaluate EPA's propoeed solutions. Because reautharl»atio« of 

superfund Is a Key priority at EPA «xd within the Admlnlstr.tion, 

Administrator Browner has formed a high-level .teering committee 

within EPA to oversea tne r(»uU»oi-ieatlon. I em ehairina that 

stutering eoxomi-ttee. 

Tb» AdainiBfcrmtor hes el.o formed e superfmxa rvaluetlo« 

committee under the euepioes of the aational Aflvleory Cow,«ll on 

Environmental Poll«.y end Teobnology (KACEPT) to develop idee, on 

now the SuperXuna lew Ive l^aprov^l. TU- Co»r,J.fc*--e re«l«»t. 

the diverse staKenoiaers lu uw auperfund progxea. i t . 

memtoerehip IneJMdes repreaent4tlv»»» rLWJU atot. one muntolpal 

goverrtments, private industry, environmental groups, looal 

community organisations, and universities, over Uw. eummet end 
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progr^n, «»i ° ' 

IMlalativa option, to Iwrove oup«t>»4. 

I ™ ropr..»tl.>g EPA « « e cMi . o « ' - . 

CERCIA R«UtI,orl«tion C . - i t t « . T».^ ^' »' 

6 . p o - » d rro^.m. i t Ueia i t . £ l x « » . . t . -a « i y » "><i 

^ » ^ < ^ i « . i , throuan tn. « l l «• " •>-«^°>' 
^ l n i . t r . t i v e option.. T ^ . 

. . . t l ^ . - I l l provi« t . . l.terB.t.d « „ o i « « opport^m 

to h . « . . . . n i n f f 1 "HumoiUatlon , r . o . . . -

I„ « = m « t . th. » . l y l . » ' 1 . 9 l . l « i « « ^ l . n . . » . »•'* 

4„olop.« a « t . inlt i . t iv . in , . « * i n . t l o n vlt^ oufW. .roup, 

ttot 11^. th. varlou. exl.tl»9 

. i t , - ,pee l£ l« l^tor-arlon an .11 ««, . 1 * - - - p p i — " ° « 

axutln, tot. vith ..Mltion^i i n . o ™ . i » ^ " H " " * -
NPL aires in August and September. 

These data improvement project* VIU give Em end eth.. 

researcher. acceSE to consistent and reliable data ena vlix 

u. to provide information ««*entlal to th. Superfund 

roauthori.ation proeesa. 
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AS you re«iae8ted in your letter of inviUitlun, i would l i k -

to focu. f i r s t en eur recently .nnounoed MmlnlStrative 

laprovemente. 

He recognise that. «ext«ln a-p«t. e* th. Sup-rfund program 

g.n«rat«i criticism, we irt̂ aro ttxe p-hlto'. concern ^ith tha 

pace «id coBt of cleanup and tne talixw.s or the ll a h l l l t y 

senem.. we have sought, in developing ana impie»«ntlng «ne 

aomlnlstretlve improvements package, to address these leeuee. 

The Adluinietrativa improvemants LnitJ.tive presents an 

ambitious agenda for maXlng lmprov«nents In the superfund program 

prior to reauthorization of Uie statute. I t provides u. with an 

opportunity to work within the existing statutory framework M»d 

to evaluate the potential of the improvements to meet the 

AdialiiiBtrntor's goals. The aamini«trative changes cover four 

major ar-a«: enhwicing earorcem.nt f l m e . . and reducing 

transaction cost., »iUi«neiag ol««»up »f«Qative««i«- and 

oon«l.t«noy, enhancing puhllo Involvoaon^iy and .nh.~=l«g tH-

efca\i«' r o l . in Sup**rfund. These topics rsBpuud directly to 

concerns raised both inside and outside tne Agency. 

ror eaen off l*e»e .rea., w. nave identified .everax speclrlo 

initiatives that EPA has begim to execute. In addition, over tn. 

past several years, CPA has implemented a series of reforms to 

improve the errectlveness, efficiency, and equity of tha 

Superfund proijraiB. These reforms hovs Ued a signlfioant impact 

on the proflram In euch ar.R« a. acceleratlna cleanups, focusing 
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.n£orc«.«mt flr«t, increasing oonatruotion completions, end 

Ir^roving our oontraot. management. 1 oontinue to support the 

paeitive results «hais these a o t i v i t i e . hav« produced. 

fieejl — The first gioup of Aominiatratlve improvement, aim at 

.nhanclng raiineas in tne enroccement process and reduction of 

transaction costs. First, we will maXe a greater use of 

allocation tools to facilitate deliberations among PRPS. EPA 

recently isound a new policy that «icoiirages the sharing of 

information on allocation and liability issues with identified 

potentially re»poi«ible portlee (PBTS) early In the .ettlemert 

process. 

EPA has begun work to select superfund slt.s at whtoh we 

will test the use of binfllng arbitration Cor aliooatlon 

determinefclone. over the n«rt year, KPA w i l l identity 

appro*inat«ly ao eltes wlUi. upcoming remedial (9oaign/re»edlal 

aotion (RD/KA) uogotlotism© o-e whloh el*Mmativ« dispute 

resolution (ADR) Will Bo orfered Lu facilitate allooatlen 

deliberations among the PRPS. At approximately tnxee sites, we 

'»riil oxperlment with uinaing arbitration to resolve such 

disputoo. I am personally enthusiastic about the po»9ltollty of 

reducing unnecessary transaction costs and will fellow the 

progress of this effort. 

second/ EPA will take actioim to foster more email vaete 

contributor settlements, anali volume waul* contributor* often 

complain that they are not able to settle with x»x until v-ry 
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l a t . in the remedy process. To iro.t«: m.- e-ttle^ent. vith ifl 

parti.., wa will stoplHy our prooedures tor determining 

e party's eligibility for a flUOnmi s.ttl«uent end »tr.«nllne 

tu. ..ttlement process. To foster more settlement, with so-

called -Ua ilcronio" parties (partlee whom, as a matter of 

enforcement discretion, EPA would not normally pursue), we will 

issue policy guidance to the Regions on settling with these 

partie. and movR aggressively to reach settlement, with fi* 

jligtanifi parties that are subject to third-party contribution 

asrtiions brought against them by other PKPS. 

XhlL-d, wo will take .evwral action, to provide great.r 

faim... for owner, at ^perfund sites. EPA will issue gul*au» 

on filing radwral ll«». against property at superfund sites 

guid-noe will provide the s i t . owner th. opportunity to eubmit 

information to or meet with EPA orclciel. prior to mPA plaelng e 

r«il«ral lien on tha owner's property. Additionally, we -111 

Clarify the reguirements for rne superfund -innocent landowner" 

aeiense. TO qualify for that defense, the landowner must 

astabllBh that, at tbe time the property was acguirad, he or she 

took undertook " a l l approprlaue livjulry Into th. prevlou. 

ownership and uses of the property consistent with good 

commercial or cuetomary prntitice In an effort to miaiiaise 

li a b i l i t y . -

He wi l l exBiaine standards for "a l l appropriate inttuiry^ 

developed by privaU. org«iixation. and other Fadoral agenoies end 

v l l l ev.luat. the need for »A to clarify tho x«<iul̂ «»»"t" 
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-Oil appropriate InqulrY" undor tne superfund statute. Va will 

also prepare a moaei prospective puroUaeer agreement and expand 

the use of Buch agreements When it will facilitate or esslet the 

re-use or redevelopment of contaminated or formerly contaminated 

property. 

Fourth, EPA will examine Its mixed funding sattlamant 

policy. Mixed runOing settlements are settlements where i t is 

appropriate to settle with PRPS for less then ioo% of th- =o.t» 

Incurred or to be Incurred at a particular site. SPA l» 

carefully evaiunting mix.d ftindlng options, including the 

to^litsatton. to the sup.rfutv* Trust Fund, of expanding the uee or 

mixed funding settlement.. I n connection with t h i . evaluation, 

ve w i l l neguUiatc s.v«ral mljwd funding ags.emttnts to gain more 

experience vlth this settlament t;ool< 

BBH^^«4«y ciMnoP grreDtlvnea. aPQ COatilttgPT — STA'S 

administT-Btive improvements also aim at enhancing th. cleanup 

procB. KPA will straamilne and expedite the process by 

issuing guidanco and undertaking demonstration projects on tne 

use of presumptive remeales at certain Kinds of superfund sites. 

The presumptive remeay Initiative involves uaing the knowledge we 

have gained at simlilar site types to streamliim Uic remedy 

selection process- work on presumptive remedies i»a« «ljr«»dy 

begun on municipal Landfill sites, woodtreater sites, ground 

water eontmlnatien sites, s l t . e with volatile organic oompounde 

i u s o i l , ooal gaslfioatlon eltes, PCB .ites and grain storage 

s i t e s . 
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will ftleo focus attention on ground wat-i. contamination. 

C,it«in ground water oontaminatJon sites are suspected of 

ocntalnlng d«.s. non-oqueoue phase liqulil- (DNAPLS) that often 

elude detection beo.u.e of their complex fat. and transport 

nhaxeoterletice. The pres...oe of D«WM.O oan d.ter«l-e the 

e^ooee. or feilure of a remedy. D-oeu.. wf th. W«.t.nce of 

dstooting and addressing maPliS, EEA will develop a methodology 

fcr quickly assessing tne presence or DNAPW. cuaract«ri«ing 

site contamination prohlems, wnd for addressing vvnei^ 

cont«minBtion. 

rurther, wa wHl develop . o i l trigger levels. Soil 

contamination i s coimon at Supexfund sites, but eoil cleanup 

l«volB have historically been set at each individual eite, 

depending upon the site's conditions and the risk i t poses. This 

takes ^significant time and effort. We will establish soil 

trigger levwle to accelerato the InveBtigetion of eoll 

contaadnation . t 3uper«u»d .I t s . , etx-s^in. the baseline risk 

«=.essment, and improve oon.i.t«ioy between «orra^ion -=tion. 

und.a: the BasouroA Coneervetton end Rooovetjr Awt {iw»A) end 

Oupecfund oleoAVip.. 

r m m l - " '^^^^ ravolvemeBt - Th. initiative also c e l l , 

ror increasing public involvement in th. superfund process. 

EPA Will implement en environmental justice strategy for 

.-Suparfund sites, and as paxU of thie .trotegy w. will 

worJc with State and trlfiai goveriuuente to identify sites where 

disadvantaged eonmunltiffs may be specially arfected. We wil l 


