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TO: VEGAS-BOY 
FROM: WONDER INTERN 
DATE: DECEMBER 13, 1994 

RE: WORK SAFETY AND LABOR REGULATIONS. 

Wednesday, December 14, 1994 you w i l l have a meeting concerning 
regulation review of work safety and labor issues. To better 
prepare yourself for that meeting, you requested copies of 
"Putting People F i r s t " and "Re-Inventing Government." 
Additionally, you requested a l i s t of subjects/acts/regs that 
would possibly be appropriate for consideration. 

Currently, two copies of "Putting People F i r s t " i s being sent to 
you from the Publications Office. They w i l l arrive no later than 
today. I w i l l be picking up copies of the appropriate texts re: 
"Reinventing Government" today, at 3:30pm. 

Attached, please find a l i s t of subjects/acts/regs that may be 
of interest to you in this project. This i s by no means 
complete, nor thoroughly researched. I t i s only a l i s t created 
to demonstrate the breadth of the issue. 

Attached, please also find a short description of several major 
employment regulations. 



Popular Name Acts - Appropriate for vour Consideration: 
Age Discrimination i n Employment Act 
Anti-Injunction Act (Labor Disputes) 
Barden-LaFollette Act (Vocational Rehabilitation) 
Black-Connery F a i r Labor Standards Act 
Child Labor Act (Fair Labor Standards) 
Clayton Act (Trusts) 
Combination and Conspiracies Acts 
Connery-Wagner Labor Relations Act 
Cooper Labor J u r i s d i c t i o n Amendment 
Department of Labor Acts 
Employment Service Act 
Equal Pay Act 
Fa i r Labor Standards Act & amendments to Act 
Fess-Kenyon Act (Vocational Rehabilitation) 
Fitzgerald Act (Apprentice Labor) 
Griffin-Landrum Labor Reform Act 
Hartley-Taft Act 
Hour-Wage Act 
In d u s t r i a l Productivity and Labor Costs Act 
Injunction Act (Labor Disputes) 
Kennedy-Douglas Welfare and Pension Plans Disclosure Act 
Kenyon-Fess Act (Vocational Rehabilitation 
Labor Disputes Acts 
Labor Injunction Act 
Labor Management Relations Act 
Labor-Management Reporting and Disclosure Act 
Labor Standards Act 
La Guardia-Norris Act (Anti-Injunction) 
Maximum Hours Act (Labor) 
Minimum Wage-Hour Act 
National Apprentices Act 
National Employment Service Act 
National Labor Relations Act 
Occupational Safety and Health Act of 1970 
Peyser-Wagner Act (Federal Employment Service) 
Picketing Act 
Rehabilitation Act ( I n d u s t r i a l D i s a b i l i t i e s ) 
Restraint of Trade Acts (Trusts) 
Right to Work Law 
Taft-Hartley Act (Labor) 
United States Employment Service Act 
Virgin Islands Wage Orders Act 
Vocational Rehabilitation Act and amendments to Act 
Wagner Act (Labor Disputes) 
Welfare and Pension Plans Disclosure Act and amendments to Act 
Women's Bureau Act (Department of Labor) 
Yellow Dog Contracts Act 



Subject Matter (Bia-Ticket-Items) that vou should look at: 

Trade Unions 
Vocational Rehabilitation of persons injured in Industry 
Employment Stabilization 
Federal Employment Service 
Apprentice Labor 
Labor Disputes; Mediation and Injunctive Relief 
Jurisdiction of Courts in Matters Affecting Employer and Employee 
Labor-Management Relations 
Fair Labor Standards 
Disclosure of Welfare and Pension Plans 
Labor-Management Reporting and Disclosure Procedure 
Department of Labor 
Age Discrimination in Employment 
Occupational Safety and Health 
Davis-Bacon Act 
ERISA 
Job Training and Placement Programs 
Unemployment Compensation 
Americans with Disabilities Act 



EQUAL PAY ACT 
29 USCA 206 

GENERALLY, WHAT IS IT? 

The Equal Pay Act of 1963 (hereinafter referred to as "the Act"), 
an amendment to the F a i r Labor Standard Act, ensures equal pay 
for men and women for equal work. CCH, "Age and Sex 
Discrimination (Health Benefits), page 8, 716, paragraph 28,100. 

Exceptions to the Act ( i . e . d i f f e r e n t i a l s in pay) are allowable 
i f j u s t i f i e d as a r e s u l t of seniority, quality and productivity 
or work, merit performance, unequal working conditions, and 
sim i l a r factors other than those based upon sex. i d . 

Originally, the Act was exempted from work done by executive, 
administrative and professional personnel; i n 1972 however, 
t h i s exemption was removed with the passage of PL 93-318. Brady 
and Perssons, "Equal Pay Acts," Employee Compensation in 
Michigan. Vol. 1, IV-39. In 1974, further amendments made to 
the Equal Pay Act ensured that employees within state and l o c a l 
government (with the exception of elected persons and individuals 
involved in policy making) would also be protected by the Act. 
id . 

The Act i s enforced through the Equal Employment Opportunity 
Commission (hereinafter referred to as the "EEOC"). The EEOC 
enforces the Act by making investigations and, in the event of 
suspected f a i l u r e to abide by the Act, the EEOC may bring s u i t , 
id. at IV-40. 

IS THE EQUAL PAY ACT DIFFERENT FROM THE CIVIL RIGHTS ACT? 

Both the C i v i l Rights Act and the Equal Pay Act are s i m i l a r i n 
many respects, yet are defined d i f f e r e n t l y ( i . e . Sex i s an 
issue examined by both areas of the law, however, sex 
discrimination i s fought by the C i v i l Rights Act and equal pay i s 
fought for by the Equal Pay Act). Note also, that employers 
found l i a b l e under the Equal Pay Act are not necessarily l i a b l e 
under the C i v i l Rights Act (and vice versa). Fallon v. State of 
I l l i n o i s . CA. 7 (111.) 1989, 882 F.2d 1206, 1213. The Court 
stated; " . . . I n sum, the Equal Pay Act and T i t l e V I I , although 
si m i l a r , are nonetheless d i s t i n c t . They remain separate as to 
the proof required and as to the allocation of the p a r t i e s ' 
burden of proof. We thus w i l l follow the lead of those courts 
holding that a finding of Equal Pay Act l i a b i l i t y , without more, 
w i l l not lead automatically to l i a b i l i t y under T i t l e V I I . " i d . 
at 1218. 



FAIR LABOR STANDARDS ACT 
29 USCA 201 

GENERALLY, WHAT IS IT? 

The best and simplest summary of the F a i r Labor Standards Act 
(hereinafter referred to as the FLSA) can be found in Marshall v. 
Sid e r i s , 524 F. Supp. 521, 523 (D.C. Neb. 1981): "The FLSA was 
passed to provide a minimal standard of l i v i n g necessary for the 
health, e f f i c i e n c y , and general well-being and to prescribe 
c e r t a i n minimum standards for working conditions." 

The F a i r Labor Standards Act i s also known as the Federal Wage 
and Hour Law. Brady and Persson, " F a i r Labor Standards Act 
(Wage and Hour)," Employee Compensation in Michigan. Vol. 1, 
IV-51, 2191. This comes as no surprise, because as the Court 
stated in Tennessee Coal, Iron and Railroad Co. v. Muscoda Local 
No. 123. 321 U.S. 590;64 S.Ct. 698; 88 L.Ed. 949, by the 
enactment of the Federal Labor Standards Act. "...Congress 
intended...to achieve a uniform national policy of guaranteeing 
compensation for a l l work or employment engaged i n by employees 
covered by the Act." cited by L e r w i l l v. I n f l i g h t Motion 
Pictures. Inc.. 577 F.2d 444 (CA. Cal. 1978). 

The F a i r Labor Standards Act provides that a minimum wage and 
overtime i s provided for " a l l employees engaged in i n t e r s t a t e or 
foreign commerce, and...all employees (including nonprofit 
organizations) grossing $500,000 or more per year, e f f e c t i v e 
A p r i l 1, 1990 and with two or more employees involved in 
in t e r s t a t e commerce." Brady and Persson, " F a i r Labor Standards 
Act (Wage and Hour)" Employee Compensation in Michigan. Vol. 1, 
IV-5, 2/91. 

EMPLOYEE POLYGRAPH PROTECTION ACT 
29 USCA 2001 

GENERALLY, WHAT IS IT? 

The Employee Polygraph Protection Act i s r e l a t i v e l y a new Act, as 
i t was enacted in 1988. B a s i c a l l y , the Act states that 
employers may not force employees or prospective employees to 
take polygraph t e s t s . 29 USCA 2001. Only a few exemptions 
e x i s t : 

The Employee Polygraph Protection Act does not apply to 
governmental employers. National Defense and Security, Federal 
Bureau of Investigations Contractors, Security Services, Drug 
Security, Drug Theft, or Drug Diversion Investigations. A 
limited exemption e x i s t s for ongoing investigations. 29 USCA 
2006. 



AGE DISCRIMINATION IN EMPLOYMENT ACT 
29 USCA 623 
29 USCA 631 

Please note, both the Age Discrimination i n Employment Act and 
Age Discrimination w i l l be discussed together, below. 

GENERALLY, WHAT IS IT? 

Bas i c a l l y , the terms of the Age Discrimination i n Employment Act 
of 1967 (hereinafter referred to as "ADEA" or "the Act") forbid 
employers to discharge, not hire, or otherwise discriminate 
against an individual ( t h i s includes compensation, conditions, 
terms, or pr i v i l e g e s of employment) because the individual i s 
forty years or older. CCH, Age and Sex Discrimination (Health 
Benefits). "Age Discrimination", page 8,712, paragraph 28,010; 
1992; CCH Disability-Worker's Compensation-Life Insurance, "Age 
Discrimination" page 10,712, paragraph 36, 010; 1990. This Act 
i s an example of an age discrimination law. 

While most age discrimination laws concentrate on aspects of 
employee retirement, hiring, or f i r i n g ; they may also be 
applicable to employee benefits (ADEA i s such an example). CCH, 
Age and Sex Discrimination (Health Benefits), "Age 
Discrimination", page 8,712, paragraph 28,010; 1992. The ADEA 
requires employers to provide the same treatment i n coverage 
under a group health plan to a l l employees, regardless of age. 
id. , at page 8,713. 

HISTORY: 

The ADEA prohibits employment practices that discriminate against 
employees or employment applicants who are forty to s i x t y f i v e 
years of age. CCH, Age and Sex Discrimination in Health 
Benefits, "Age Discrimination i n Employment Act", page 8,716, 
paragraph 28, 024; 1992. In 1978, amendments raised the 
protected age to seventy and invalidated involuntary retirement 
provisions (of employees within the protected age group) in 
pension and retirement plans. i d . F i n a l l y , the 1986 amendments 
to the ADEA (P.L. 99-595) invalidated most involuntary mandatory 
retirement plans, even after age seventy. i d . The ADEA was 
further extended to a l l employee benefit plans with the passage 
of the Older Workers Benefit Protection Act of 1990 (P.L. 101-
433). i d . at page 8,717. 

Note: Under the Older Workers Benefit Protection Act, voluntary 
retirement incentive plans are allowable i f they "do not 
a r b i t r a r i l y discriminate on the basis of age." i d . at 8,717. 
Examples of early retirement incentive plans which qualify, are 
those which: 

1. provides the attainment of a minimum age as a 
condition for normal or early retirement 
benefits; 



2. subsidizes provision of an early retirement 
benefit; or 
3. supplements Social Security before the 
participant reaches the e l i g i b i l i t y age to be 
entitled to benefits." id. at 8,717 to 8,717-2. 

WHEN DOES ADEA APPLY? 

ADEA applies to employers engaged in "industry affecting 
commerce", employing twenty or more employees during the year. 
29 USCA 630(b); CCH, Age and Sex Discrimination in Health 
Benefits, "Age Discrimination in Employment Act", page 8,716, 
paragraph 28,024; 1992; CCH, Disability-Worker's Compensation-
Life Insurance, "Age Discrimination", page 10,712, paragraph 
36,010; 1990. The employees do not need to be on the payroll for 
the entire year—requirements merely state that the employer must 
employ at least twenty employees every day of the week for twenty 
calendar weeks. id. Once coverage i s established, ADEA 
coverage protection continues through the following year, even i f 
fewer than twenty employees remain on the payroll, id. 



UNEMPLOYMENT COMPENSATION 
29 USCA 49 

GENERALLY, WHAT IS IT? 

Unemployment Compensation, i s j u s t that. I t i s merely short term 
compensation given to certain individuals who are unemployed. 
This service i s administered by both the Federal and state 
governments. The Federal government has set up an unemployment 
framework through the Federal Unemployment Tax and Social 
Security Act. Brady and Persson, "Unemployment Compensation," 
Employee Compensation in Michigan, Vol. 1, IV-153, 1991. These 
laws set forth the rules that the states must follow i n 
determining t h e i r own tax structures, q u a l i f i c a t i o n standards, 
benefit l e v e l s , and procedures for d i s q u a l i f i c a t i o n . i d . 
Through a system of tax-sharing, Federal tax cr e d i t s , and use 
of "experience ratings", most employers fund the needed amount 
for unemployment compensation. i d . 

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 
PL93-406 

GENERALLY, WHAT IS IT? 

The Employee Retirement Income Security Act of 1974 (hereinafter 
referred to as "ERISA") sounds l i k e a retirement plan, but i t 
i s much more. " T i t l e I of ERISA applies to (1) an employee 
benefit plan, (2) established or maintained by an employer, (3) 
engaged in commerce or in an industry or a c t i v i t y affecting 
commerce." Canan and Mitchell, Employee Fringe and Welfare 
Benefit Plans. 2, 1990; 29 USCA 1003(a). I t provides rules on 
some welfare plans ( a l l health card, prepaid legal services, 
l i f e and d i s a b i l i t y insurance), stock bonuses, profit-sharing, 
and pension plans. Brady and Persson, "ERISA," Employee 
Compensation in Michigan. Vol. 1, IV-43, IV-44, 2/87; Canan and 
Mitchell, Employee Fringe and Welfare Benefit Plans. 2, 1990. 
Note also, that " — [ c ] e r t a i n plans that would otherwise be 
included i n t h i s d e f i n i t i o n are s p e c i f i c a l l y excluded by statute. 
Those plans are (1) governmental plans (2) church plans, (3) 
plans maintained solely for the purpose of complying with 
applicable workmen's compensation laws or d i s a b i l i t y insurance 
laws, (4) plans maintained outside of the United States primarily 
for the benefit of persons substantially a l l of whom are 
nonresident a l i e n s , and (5) excess benefit plans." Canan and 
Mitchell, Employee Fringe and Welfare Benefit Plans. 2, 1990. 



DAVIS-BACON ACT 
40 USCA 276a - 276a-5 

GENERALLY, WHAT IS IT? 

The Davis-Bacon Act i s applicable to government contracts over 
$2,000.00 which have, as their purpose to construct, repair, or 
alter public buildings or works of the United States. Brady and 
Persson, "Service Contract Act—Davis Bacon Act," Employee 
Compensation in Michigan. Vol. 1, IV-127, Rev. 6/86. Basically, 
this Act provides that the rate of wages and fringe benefits for 
laborer and mechanics doing similar work in the same geographical 
location of the state. id. I t also states that overtime 
location of the state. id. I t also states that overtime pay i s 
time and one-half for hours in excess of forty per week. id. 
This serves as a protection for local contractors from being 
underbid. Building and Construction Trade Dept. AFL-CIO v. U.S. 
Dept. of Labor Wage Appeals Bd.. C.A.D.C. 1991, 932 F.2d 985. 



CIVIL RIGHTS ACT OF 1964. 
42 USCA 2000e-2(b) 

GENERALLY, WHAT IS IT? 

Bas i c a l l y , the C i v i l Rights Act of 1964 prohibits discrimination 
against individuals on the basis of race, national origin, 
color, and r e l i g i o n . 

LABOR MANAGEMENT RELATIONS 
29 USCA 186 

GENERALLY, WHAT IS IT? 

B r i e f l y , the Labor-Management Relations Act discourages 
extortion, bribery, kickbacks, etc.; fosters the c o l l e c t i v e 
bargaining process of employees, fosters loyalty of union 
o f f i c i a l s and works to protect union funds. 29 USCA 186. This 
i s a law of general a p p l i c a b i l i t y . 

NATIONAL LABOR RELATIONS ACT 
29 USCA 151 

GENERALLY, WHAT IS IT? 

Ba s i c a l l y , the National Labor Relations Act protects the rights 
of laborers to organize without fear of retribution from t h e i r 
employers or from unions. This i s a law of general 
a p p l i c a b i l i t y . 

OCCUPATIONAL SAFETY AND HEALTH 
29 USCA 651 

GENERALLY, WHAT IS IT? 

The purpose of the Occupational Safety and Health Act 
(hereinafter referred to as "OSHA" or "the Act") i s to improve 
employment safety. The Act i s enforced through on-site 
inspections by Federal agents. To gain an idea of the breadth of 
issues within t h i s Act, please see attachments. 
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ditor, intent to deceive or de-
etc, 18 § 1516 
and statutory index, 18 Ap 4 

; juror by writing, 18 § 1504 
or injuring officer or juror, 18 

I et seq. 
i of, 
ders, 18 § 1509 
investigations, 18 § 1510 

ngs before departments, agen-
and committees, 18 § 1505 

r parading, 18 § 1507 
listening to, or observing pro­

gs of grand or petit juries while 
ating or voting, 18 § 1508 
to extradition agent, 18 § 1502 
teration of record or process, 18 

jr similar device to impede or 
justice, 18 § 1507 
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ON 
ngs or grounds, unlawful to ob-
isage through, 40 §§ 1931; 193h 

OBSTRUCTION-Cont'd 
Correspondence, offense, sentencing guide­

lines and statutory index, 18 Ap 4 
Criminal investigations, penalties, 18 § 1510 
Election or registration, offense, sentencing 

guidelines and statutory index, 18 Ap 4 
Federal authority, use of militia and Armed 

Forces to enforce during unlawful ob­
struction, 10 § 332 

Foreign officials, official guests, and interna­
tionally protected persons, 

Congressional statement of findings and 
declaration of policy concerning U.S. 
jurisdiction, 18 § 112 nt 

Protectinn of, penalties, violations concern­
ing, 18 § 112 

Interception of wire, etc., communications, 
criminal investigations, offenses, applica­
tion for order, 18 § 2516 

Internal revenue law administration, 26 
§ 7212 

Mail or Mailing, generally, this index 
Navigable waters. Obstructions in Navigable 

Waters, generally, this index 
President of U.S., temporary residences or 

offices, obstructing ingress or egress to or 
bom buildings, etc., designated as, penal­
ties, 18 § 1752 

Public lands, entry on, passage or transit over, 
43 §§ 1063, 1064 

Revenue officer by master of vessel, 19 § 70 

OBSTRUCTIONS IN NAVIGABLE WATERS 
Anchoring vessels prohibited, 33 § 409 
Artificial reefs, licenses and permits, construc­

tion and management of, issuance, etc., 
by Army Secretaiy, 33 § 2104 

Bridges, 33 § 494 
Criminal liability for failure to alter, 33 

§ 502 
Removal, 33 § 494 

Consent of Congress necessary to creation of 
obstruction, 33 § 403 

Costs, removal or destruction, liability for, 33 
§§ 414, 415 

Crimes and offenses, 33 §§ 403, 410, 411 
Floating timber prohibited, 33 § 409 

Exception, 33 § 410 
Grounded vessels, summary removal of ob­

struction, 33 § 415 
Logs, prohibition against floating, 33 § 409 

Exception, 33 § 410 
Marking, 14 § 86 
Master of vessel, liability, 33 § 412 
Mississippi River, removal from, 33 § 604 
New York City, consent of Congress, 33 § 454 
Ohio River, removal, appropriations, 33 § 606 
Penalties and punishment, 33 § 411 
Pilots, liabUity, 33 § 412 
Removal, snags, debris, etc., 33 § 701g 
Sack rafts, prohibition against floating, 33 

§ 409 
Exception, 33 § 410 

Sale of vessel obstructing navigation, 33 § 415 
Snags and debris, removal, 33 § 603a 

OBSTRUCTIONS IN NAVIGABLE WATERS 
-Cont'd 

Summary removal of water craft obstructing 
navigation, 33 § 415 

Sunken vessels, 
Marking, 14 § 86; 33 § 409 
Removal, 33 § 409 

Secretaiy of Army, 33 § 414 

OCALA NATIONAL FOREST 
Refuge, 

Creation, etc., 16 § 692 et seq. 
Designation, 16 £ 692 nt 

OCCUPANT RESTRAINT SYSTEM 
Defined, safety standards. National Traffic 

and Motor Vehicle Safety Act, 15 
§ 1410b 

OCCUPATIONAL DISEASES 
Coal Mines, this index 
Longshore and Harbor Workers' Compensa­

tion, this index 
Mine Safety and Health, this index 

OCCUPATIONAL SAFETY AND HEALTH 
" Text of Act of 1970. See Popular Name 

Table 
Administration, 

Administrator, air pollution prevention and 
. control, hazardous air pollutants, 

Chemical Safety and Hazard Investiga­
tion Board, report, 42 § 7412 

Asbestos Hazards School Safety Task Force, 
representative, 20 § 3602 

Electric and Magnetic Fields Interagency 
Committee, membership, etc.. Electric 
and Magnetic Fields Research and 
Public Information Dissemination Pro­
gram, electricity generation and use, 
energy policy, 42 § 13478 

Natural gas pipeline safety, accident, notifi­
cation, 49 Ap § 1682 nt 

Working group membership, safety study. 
Firefighters and Firefighting, this index 

Administrative law judge, Review Commis­
sion, 29 § 661 

Agency, defined, program for Federal employ­
ees, 5 5 7902 nt, EON 12196 

Agricultural credit, loans to farmers for pur­
poses of, 7 § 1942 

Alternative Motor Fuels, Interagency Commis­
sion on, membership by Administrator, 42 
§ 6374c 

Analysis of statistics, 29 § 673 
Applicability of Act, 29 § 653 
Appropriations, 29 § 678 

Restrictions and limitations, 29 § 655 nt 
Attorney General, civil litigation subject to 

direction and control of, 29 § 663 
Audits, 29 § 674 
Bloodborne pathogens, occupational exposure 

to, Labor Secretary, promulgate, final oc­
cupational health standard, 29 § 655 nt 

Chemical process safety management, air pol­
lution prevention and control, hazardous 
air pollutants, 29 § 655 nt 



OCCUPATIONAL 
OCCUPATIONAL SAFETY AND HEALTH 

—Cont'd 
Citations for violations, 29 § 658 

Enforcement, 29 § 659 
Penalties, 29 § 666 

Civil litigation, representation of Secretary in, 
29 § 663 

Commerce, defined, 29 § 652 
Committees, programs for Federal employees, 

establishment by agency head, member­
ship, powers and duties, 5 § 7902 nt, 
EON 12196 

Compensation, chairman and members of Re­
view Commission, 5 §§ 5314, 5315 

Confidentiality of trade secrets, 29 § 664 
Congressional findings, 29 § 651 
Contracts, 

National Institute, 29 § 671 
Studies, 29 § 669 

Counteracting imminent dangers, procedures, 
29 § 662 

Declaration of purpose, 29 § 651 
Definitions, 29 § 652 
Demonstrations, 29 § 669 
Department of HHS, programs for Federal 

employees, liaison with Secretaiy of La­
bor, 5 § 7902 nt, EON 12196 

Director, defined, 29 § 652 
Discrimination against employee filing com­

plaint, etc., prohibited, 29 § 660 
Duties of employers and employees, 29 § 654 
Education of employees, 29 § 670 
Employee, defined, 29 § 652 
Employer, defined, 29 § 652 
Enforcement, citations for violations, 29 § 659 
Established Federal standard. Standards, 

post, this heading 
Evaluation, carrying out of State plan, 29 

§ 667 
Exemptions from provisions of Act, 29 § 665 
Experiments, 29 § 669 

National Institute, 29 § 671 
False statements, representations, etc., penal­

ties, 29 § 666 
Farmers, loans to, 7 § 1942 
Federal Advisory Council on, 

Continuation of, termination date, 5, Ap 2, 
§ 14 nt, EON 12869 

Establishment, membership, powers and 
duties, 5 § 7902 nt, EON 12196 

Federal agency safety programs and responsi­
bilities, 29 § 668 

Postal Service, applicability to, 39 5 410 
Federal Register, standards, publication, 29 

§ 655 
Fire safety working group. Firefighters and 

Firefighting, generally, this index 
General Services Administration, 

Administrator, resolution of conflicting 
standards for space leased by, etc., pro­
grams for Federal employees, 5 § 7902 
nt, EON 12196 

Programs for Federal employees. 
Cooperation to abate unsafe or unhealthy 

working conditions, 5 § 7902 nt, 
EON 12196 
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General Services Administration—Cont'd 
Programs for Federal employees—Cani'd 

Liaison with Labor Secretary, 5 5 7902 
nt, EON 12196 

Grants. 
Audit. 29 § 674 
To States, 29 § 672 

Statistics, 29 § 673 
Hazardous materials, employer receiving pack­

age, etc. containing, retain markinCT and 
placards, 29 § 655 nt 

Hazardous waste operations, standards, pro­
mulgation, 29 § 655 nt 

Hearing, rejection of State plan, 29 § 667 
Hearing examiner, Review Commission, 29 

§ 661 
Imminent dangers, procedures to counteract, 

29 § 662 
Inspection, 29 §§ 657, 669 

Annual report, 29 § 675 
Investigations, 29 § 657 
Judicial review, orders of Review Commission, 

29 § 660 
Jurisdiction, 

Restraining conditions or practices of nmmi-
nent danger, 29 § 662 

Review of orders of Review Commission, 29 
§ 660 

State, 29 § 667 
Labels, standards, 29 § 665 
Labor standards. Standards, generally, post, 

this heading 
Lead-based paint poisoning prevention, con­

sultation by Director with Secretaries, 
regulation promulgation, abatement activ­
ities, etc., 42 § 4822 nt 

Limitation, citation for violation of standards, 
rule, etc., 29 § 658 

Loans to small businesses, 42 § 3142-1 
Medical examinations, 29 § 669 

Standards, 29 § 655 
National Academy of Sciences, commissioned 

by Transportation Secretary to determine 
adequacy of certain industry practices and 
FAA rules and regulations, etc., 49 Ap 
§ 1303 nt 

National Advisory Committee on Occupation­
al Safety and Health, 

Comminee, defined, 29 § 652 
Establishment, membership, etc., 29 J 656 

National consensus standards. Standards, 
generally, post, this heading 

National Institute for Occupational Safety and 
Health, 

Coal miners, research to devise tests to 
measure, etc., respiratory and pulmo­
nary impairments in, 30 § 937 

Director, 
Appointment, duties, etc., 29 8 671 
Delegation of functions of HHS Secretaiy 

to, 29 § 669 
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Executive Summary 

Purpose Like many industrialized nations, the United States employs several 
different strategies for protecting workers. One strategy for setting 
workplace standards is through the enactment of statutes that directly set 
the terms and conditions of employment and relies on agencies and the 
courts for enforcement. 

Another strategy is to encourage the direct resolution of workplace 
problems by the parties themselves, rather than through judicial or 
regulatory recourse. The appropriate use of both of these strategies can 
contribute to increased worker productivity while reducing workplace 
conflict. 

With the Secretaries of Labor's and Commerce's Commission on the 
Future of Worker-Management Relations examining these and other 
issues, the Chairmen and Ranking Minority Members of the House 
Education and Labor Committee and its Subcommittee on 
Labor-Management Relations requested that GAO study issues related to 
the framework of federal workplace regulation. Specifically, they asked 
GAO to (1) identify and analyze the characteristics of the major statutes 
comprising the framework and (2) describe the actual experiences of a 
wide range of employer and employee representatives with workplace 
regulation. 

To address these issues, GAO 

surveyed the literature and consulted with experts to identify and analyze 
the major statutes and executive orders on workplace regulation, and 
interviewed a broad range of 36 employers and union and employee 
committee representatives of organizations of varying sizes and industries 
and in different states to determine their actual experiences operating 
under these statutes. 

The requesters realized that those interviewed will not be representative of 
all employers and unions, but nevertheless believe that the results will be 
useful. 

Background Many federal statutes governing the workplace, for example the 
Occupational Safety and Health Act (OSHA), fall under a "command and 
control" model; that is, the statute or regulation is the command, and 
government enforcement efforts such as inspections or filing suit in the 
courts are the control. Other statutes, such as the National Labor Relations 
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Act (NLRA), are more process oriented, specifying the context within which 
employers, workers, and unions may negotiate different concems. 

The effectiveness of command and control regulation is influenced by 
many factors, including the available level of regulatory resources, the 
sanctions for noncompliance, and the ease of employer compliance. In 
some instances, command and control regulation can be enhanced by 
increasing the involvement of employers and workers in aspects of the 
regulatory process. For example, GAO has identified strengthened roles for 
employers and workers as one of several main options to improve 
workplace health and safety.1 

The executive branch of the federal government is currently considering 
alternative strategies for regulating the workplace. In March 1993, the 
President asked the Secretaries of Labor and Commerce to form a 
Commission on the Future of Worker-Management Relations to address 
issues such as the extent to which the present legal framework and 
practices of collective bargaining could change to improve productivity 
and reduce conflict. Recognizing the need to make government work 
better and cost less, the administration has also initiated the National 
Performance Review (NPR) under the direction of the Vice President. A key 
component of the NPR is an enhanced emphasis on customer service. 
Consistent with this goal, the administration issued Executive Order 
12862, which requires all federal agencies and departments to become 
more customer driven and provide services equal to the "best in business." 

ReSl l l tS i n B r i e f ' ^ i e m a S n i t u c ' e ' complexity, and dynamics of workplace regulation pose a 
challenge for employers of all sizes. Such regulation has expanded and 
continually changed during the last 60 years, not only with the passage of 
new laws but also with the consequences of judicial decisions and the 
promulgation of new and revised regulations. For example, although only 
7 of the 26 key statutes and one executive order on workplace 
regulation—primarily covering areas like labor-management relations, 
minimum wages, and unemployment insurance—were in place by 1940 
and 8 by 1960—they doubled by 1970 and reached 19 by 1980. These 
complex workplace regulations, however, are but one part of broader 
regulatory duties, such as environmental and tax requirements, with which 
employers must comply. 

'See Occupational Safety & Health: Options for Improving Safety and Health in the Workplace 
(GAO/HRD-SC-66BR, Aug. 24, ld90). 
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The wide variety of 36 employers and union representatives that GAO 
interviewed generally supported the need for workplace regulations. They 
frequently voiced concems, however, with the operation of the overall 
regulatory process of many agencies and about whether the agencies' 
regulatory goals were being achieved. For example, while most of the 
employers said that they could comply with workplace-related paperwork 
requirements without undue burden, many said that certain paperwork 
requirements had questionable value in meeting the law's objectives. Man: 
of the employers GAO interviewed believe that the current regulatory 
approach used by many agencies is largely adversarial, characterized by 
poor communication, unfair and inconsistent enforcement, and vague law 
and regulations that increase the potential for lawsuits. Most unions GAO 
talked to agreed with this assessment, although they also believed that 
many agencies were often not vigorous enough in enforcing existing 
regulatory protections. 

The employer and union representatives that GAO interviewed generally 
called for changing agencies' approaches toward regulation. They urged 
agencies to develop a more service-oriented approach to workplace 
regulation: improving information access and educational assistance to 
employers, workers, and unions, and permitting more input into agency 
standard setting and enforcement efforts. Many of the employers—both 
large and small—remarked that they were rarely confident that they knew 
all the laws and regulations for compliance and often could not get 
accurate information on the applicable statutes or on how to comply. They 
suggested making accurate information about employer and employee 
rights and compliance responsibilities more accessible. Employers that 
GAO interviewed generally also urged that agencies abandon what they saw 
as a "gotcha" approach to enforcement and recognize good faith 
compliance efforts. Overall, they advised that agencies collaborate more 
closely with them during the regulatory process. Unions suggested that 
their role be expanded during agencies' enforcement procedures such as 
greater participation in Fair Labor Standards Act backwage settlements. 

Principal Findings 

Federal Workplace 
Regulation Is Complex and 
Constantly Changing 

Employers face an extensive network of workplace requirements that 
specify a wide variety of employee protections. Congress has amended 
laws resulting in new workplace requirements. Numerous implementing 
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regulations—the actual rules that affect employers in their employment 
relations—are constantly changing. In addition, some federal agencies 
issue administrative decisions that may modify workplace requirements. 
For example, the National Labor Relations Board (NLRB), an independent 
agency that enforces the NLRA, derives most regulatory requirements from 
administrative case law. The amount of federal workplace regulation 
facing a particular employer varies, however, depending on the employer's 
number of employees and industry and whether it is a federal contractor. 
Of the 26 statutes and one executive order, 16 apply to employers across 
all industries, with the remainder applying only to employers who are 
federal contractors or only operating in particular industries. 

Yet most of the employers GAO interviewed said that federal workplace 
regulation was an important concern but often not the most important 
regulatory area they faced. They often indicated that state, nonworkplace, 
or industry-specific regulations equaled or overshadowed federal 
workplace regulation. Smaller employers often mentioned a primary 
concern with nonfederal regulations, such as state licensing laws or 
workers' compensation programs. Larger employers were somewhat more 
likely to focus on federal workplace regulation but also mentioned a 
concern with environmental, tax, and other regulatory areas. As an official 
from a large auto manufacturer explained: 

"In terms of compliance burdens, workplace regulation is not as significant as other issues: 
taxes, trade, and environmental issues loom far larger." 

Employers Report a 
Variety of Compliance 
Strategies 

Employers that GAO talked to typically had different compliance strategies, 
depending on their size. Smaller employers that GAO interviewed more 
generally relied on outside legal staff, contracted out their health, pension, 
and other benefits administration, and often relied on contractors for 
payroll processing. Larger employers reported that they generally 
maintained in-house human resource departments, health and safety units, 
and legal staffs to comply with many workplace requirements. However, 
some pension benefit requirements were considered so complex that even 
many larger companies contracted out for some compliance duties. An 
official from a large hotel management company asserted: 

The only thing ERISA [the Employee Retirement Income Security Act of 1974] has done is to 
enrich consulting companies. They (the regulations) are so confusing that [consulting] 
companies must be hired to ensure compliance." 

Page 5 GAO/HEHS-94-138 Vol. I WorkpUce Regulation 



Executive Summary 

Employers Expressed 
Uncertainty About Their 
Level of Regulatory 
Compliance 

Although smaller employers that GAO interviewed appeared to be the least 
aware of workplace requirements, even larger employers felt unsure of all 
the rules that applied to their operations. An official from a hospital 
complained: 

"The sheer volume and nitty-gritty of regulations make compliance difficult" 

This lack of confidence and awareness has contributed to a widespread 
employer fear of noncompliance among the employers we interviewed. As 
an official from a small software company explained: 

"We always use common sense but because of our lack of knowledge we are never sure of 
our compliance." 

Some employers expressed a concern that statutes and regulations had 
vaguely stated or ambiguous requirements which they believed increased 
the potential for lawsuits. Several employers, for instance, thought that 
various definitions under the Americans with Disabilities Act (ADA) were 
ambiguous, leaving them confused about their responsibilities. For 
example, officials of a large electronics manufacturer said: 

"We have concems about the definition of mental disability under the ADA...We don't know 
how the courts will interpret this concept and believe that it may create future legal 
problems and litigation.'' 

Union representatives that GAO talked to also discussed the difficulty of 
getting accurate information from some government agencies. They 
believed that this contributed to many workers' lack of awareness of their 
workplace rights. For example, officials of a local union representing 
health care workers described problems getting accurate information from 
the local Wage and Hour Division office: 

"When we contacted the local office we got confusing information, and different and 
contradictory answers on subsequent phone calls. This happened in the middle of an 
organizing effort and the union's credibility was questioned because of the information we 
had gotten from DOL [the Department of Labor]." 

Employers and Unions 
Report Concern With 
Implementation of 
Workplace Laws 

GAO found that employer and union representatives interviewed generally 
supported the legislative goals of federal workplace regulation. For 
example, most employers supported OSHA'S goal of ensuring each 
employee a safe and healthful workplace. Many had serious concems, 
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however, with how some agencies carried out their regulatory missions. 
For example, employers that GAO interviewed thought that some agencies 
enforced regulations inconsistently across regions and that some agencies 
had a petty attitude toward regulatory enforcement, focusing on minor 
infractions, and failed to consider good faith compliance efforts. For 
example, an official at a large paper manufacturer with facilities in several 
states said: 

"The interpretation of standards by [federal OSHA) inspectors will vary from region to 
region; some are stricter than others. Inspectors can interpret the standards differently 
from state to state. We have been cited for a violation in one state that was acceptable in 
another state." 

In addition, officials from the company stated that some agencies lacked 
the resources to process complaints in a timely and effective manner and 
had ill-trained staff. 

Most union representatives that GAO spoke to agreed with this assessment, 
although they also believed that many agencies were not vigorous enough 
in enforcing regulatory protections. For example, officials of an 
international union believed: 

"Enforcement of FLSA [Fair Labor Standards Act] by the Wage and Hour Division is a low 
priority at DOL DOL needs to be more aggressive with respect to enforcing FLSA." 

Employers and Unions 
Suggest More 
Service-Oriented Approach 
by Agencies 

Most employers and union representatives urged agencies to adopt a more 
service-oriented approach to regulation. They viewed such an approach as 
fostering a more collaborative relationship between employers, unions, 
and workers that could ultimately ease compliance and help to achieve 
legislative goals. Proposed elements include 

making information more accessible to employers, workers, and unions; 
providing more technical and education assistance to employers, workers, 
and unions; and 
permitting more input from employers and unions into agencies' 
standard-setting and enforcement procedures. 

Some employers and unions that GAO spoke to also identified various 
forms of alternative dispute resolution, including arbitration and 
mediation, as potentially useful vehicles to reduce workplace conflict. 
Employers and union representatives that GAO interviewed suggested ways 
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to improve service orientation, including the use of toll-free information 
hotlines and the expanded use of new information technologies. For 
example, an official from a small software company suggested: 

"What is needed from the federal government is a fool's guide to regulation." 

Recommendations GAO is making no recommendations. 

Agency Comments Labor reiterated GAO'S caution that the findings from the small number of 
interviews conducted are not generalizable to either the employer or 
employee representative communities as a whole. Thus, care should be 
exercised in drawing conclusions from them. Nevertheless, Labor took 
these interview comments very seriously and found the essential 
substance of the report to be entirely consistent with Labor's recent 
initiatives to enhance its operations. 

GAO emphasizes that its findings are based on a small number of cases. 
However, while not generalizable, GAO believes that the detailed, 
qualitative information collected provides important insights into 
employers' and unions' experiences concerning federal workplace 
regulation. The case studies include a widely varied group: large, medium, 
and small size employers from over 20 different industries and 16 states; 
local and international unions; and nonunion labor-management 
workplace committees. Labor points out that many of GAO'S findings are 
consistent with initiatives Labor has underway and some previous GAO 
studies.2 Additionally, GAO'S findings resonate with the experiences of 
many members of the labor-management advisory committee that assisted 
the study. 

Labor also had numerous technical comments as did NLRB and the Equal 
Employment Opportunity Commission who reviewed relevant sections of 
the report. The comments were incorporated where appropriate. 

2See Occupational Safety & Health: QSHA Action Needed to Improve CompUance With Hazard 
Communicarion Standard (GAO/HRD-92-8, Nov. 26, 1991), and Occupational Safety & Health: 
Employers' ExperiencesTn Complying With the Hazard Communication Standard (GAO/HRD-92-63BR, 
May 8,1992). 
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Executive Summary 

Purpose Like many industrialized nations, the United States employs several 
different strategies for protecting workers. One strategy for setting 
workplace standards is through the enactment of statutes that directly set 
the terms and conditions of employment and relies on agencies and the 
courts for enforcement. 

Another strategy is to encourage the direct resolution of workplace 
problems by the parties themselves, rather than through judicial or 
regulatory recourse. The appropriate use of both of these strategies can 
contribute to increased worker productivity while reducing workplace 
conflict. 

With the Secretaries of Labor's and Commerce's Commission on the 
Future of Worker-Management Relations examining these and other 
issues, the Chairmen and Ranking Minority Members of the House 
Education and Labor Committee and its Subcommittee on 
Labor-Management Relations requested that GAO study issues related to 
the framework of federal workplace regulation. Specifically, they asked 
GAO to (1) identify and analyze the characteristics of the major statutes 
comprising the framework and (2) describe the actual experiences of a 
wide range of employer and employee representatives with workplace 
regulation. 

To address these issues, GAO 

surveyed the literature and consulted with experts to identify and analyze 
the major statutes and executive orders on workplace regulation, and 
interviewed a broad range of 36 employers and union and employee 
committee representatives of organizations of varying sizes and industries 
and in different states to determine their actual experiences operating 
under these statutes. 

The requesters realized that those interviewed will not be representative of 
all employers and unions, but nevertheless believe that the results will be 
useful. 

Background Many federal statutes governing the workplace, for example the 
Occupational Safety and Health Act (OSHA), fall under a "command and 
control" model; that is, the statute or regulation is the command, and 
government enforcement efforts such as inspections or filing suit in the 
courts are the control. Other statutes, such as the National Labor Relations 
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Act (NLRA), are more process oriented, specifying the context within which 
employers, workers, and unions may negotiate different concems. 

The effectiveness of command and control regulation is influenced by 
many factors, including the available level of regulatory resources, the 
sanctions for noncompliance, and the ease of employer compliance. In 
some instances, command and control regulation can be enhanced by 
increasing the involvement of employers and workers in aspects of the 
regulatory process. For example, GAO has identified strengthened roles for 
employers and workers as one of several main options to improve 
workplace health and safety.1 

The executive branch of the federal government is currently considering 
alternative strategies for regulating the workplace. In March 1993, the 
President asked the Secretaries of Labor and Commerce to form a 
Commission on the Future of Worker-Management Relations to address 
issues such as the extent to which the present legal framework and 
practices of collective bargaining could change to improve productivity 
and reduce conflict. Recognizing the need to make government work 
better and cost less, the administration has also initiated the National 
Performance Review (NPR) under the direction of the Vice President. A key 
component of the NPR is an enhanced emphasis on customer service. 
Consistent with this goal, the administration issued Executive Order 
12862, which requires all federal agencies and departments to become 
more customer driven and provide services equal to the "best in business." 

ReSl l l tS I n B r i e f m a 8 r ^ t u < ^ e ' complexity, and dynamics of workplace regulation pose a 
challenge for employers of all sizes. Such regulation has expanded and 
continually changed during the last 60 years, not only with the passage of 
new laws but also with the consequences of judicial decisions and the 
promulgation of new and revised regulations. For example, although only 
7 of the 26 key statutes and one executive order on workplace 
regulation—primarily covering areas like labor-management relations, 
minimum wages, and unemployment insurance—were in place by 1940 
and 8 by 1960—they doubled by 1970 and reached 19 by 1980. These 
complex workplace regulations, however, are but one part of broader 
regulatory duties, such as environmental and tax requirements, with which 
employers must comply. 

'See Occupational Safety & Health: Options for Improvmg Safety and Health in the Workplace 
(GAO/HRD-9C-66BR, Aug. 24, 1990). 
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The wide variety of 36 employers and union representatives that GAO 
interviewed generally supported the need for workplace regulations. They 
frequently voiced concems, however, with the operation of the overall 
regulatory process of many agencies and about whether the agencies' 
regulatory goals were being achieved. For example, while most of the 
employers said that they could comply with workplace-related paperwork 
requirements without undue burden, many said that certain paperwork 
requirements had questionable value in meeting the law's objectives. Man: 
of the employers GAO interviewed believe that the current regulatory 
approach used by many agencies is largely adversarial, characterized by 
poor communication, unfair and inconsistent enforcement, and vague law 
and regulations that increase the potential for lawsuits. Most unions GAO 
talked to agreed with this assessment, although they also believed that 
many agencies were often not vigorous enough in enforcing existing 
regulatory protections. 

The employer and union representatives that GAO interviewed generally 
called for changing agencies' approaches toward regulation. They urged 
agencies to develop a more service-oriented approach to workplace 
regulation: improving information access and educational assistance to 
employers, workers, and unions, and permitting more input into agency 
standard setting and enforcement efforts. Many of the employers—both 
large and small—remarked that they were rarely confident that they knew 
all the laws and regulations for compliance and often could not get 
accurate information on the applicable statutes or on how to comply. They 
suggested making accurate information about employer and employee 
rights and compliance responsibilities more accessible. Employers that 
GAO interviewed generally also urged that agencies abandon what they saw 
as a "gotcha" approach to enforcement and recognize good faith 
compliance efforts. Overall, they advised that agencies collaborate more 
closely with them during the regulatory process. Unions suggested that 
their role be expanded during agencies' enforcement procedures such as 
greater participation in Fair Labor Standards Act backwage settlements. 

Principal Findings 

Federal Workplace 
Regulation Is Complex and 
Constantly Changing 

Employers face an extensive network of workplace requirements that 
specify a wide variety of employee protections. Congress has amended 
laws resulting in new workplace requirements. Numerous implementing 
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regulations—the actual rules that affect employers in their employment 
relations—are constantly changing. In addition, some federal agencies 
issue administrative decisions that may modify workplace requirements. 
For example, the National Labor Relations Board (NLRB), an independent 
agency that enforces the NLRA, derives most regulatory requirements from 
administrative case law. The amount of federal workplace regulation 
facing a particular employer varies, however, depending on the employer's 
number of employees and industry and whether it is a federal contractor. 
Of the 26 statutes and one executive order, 16 apply to employers across 
all industries, with the remainder applying only to employers who are 
federal contractors or only operating in particular industries. 

Yet most of the employers GAO interviewed said that federal workplace 
regulation was an important concern but often not the most important 
regulatory area they faced. They often indicated that state, nonworkplace, 
or industry-specific regulations equaled or overshadowed federal 
workplace regulation. Smaller employers often mentioned a primary 
concern with nonfederal regulations, such as state licensing laws or 
workers' compensation programs. Larger employers were somewhat more 
likely to focus on federal workplace regulation but also mentioned a 
concern with environmental, tax, and other regulatory areas. As an official 
from a large auto manufacturer explained: 

"In terms of compliance burdens, workplace regulation is not as significant as other issues: 
taxes, trade, and environmental issues loom far larger." 

Employers Report a 
Variety of Compliance 
Strategies 

Employers that GAO talked to typically had different compliance strategies, 
depending on their size. Smaller employers that GAO interviewed more 
generally relied on outside legal staff, contracted out their health, pension, 
and other benefits administration, and often relied on contractors for 
payroll processing. Larger employers reported that they generally 
maintained in-house human resource departments, health and safety units, 
and legal staffs to comply with many workplace requirements. However, 
some pension benefit requirements were considered so complex that even 
many larger companies contracted out for some compliance duties. An 
official from a large hotel management company asserted: 

The only thing ERISA [the Employee Retirement Income Security Act of 1974] has done is to 
enrich consulting companies. They [the regulations] are so confusing that [consulting] 
companies must be hired to ensure compliance." 
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Employers Expressed 
Uncertainty About Their 
Level of Regulatory 
Compliance 

Although smaller employers that GAO interviewed appeared to be the least 
aware of workplace requirements, even larger employers felt unsure of all 
the rules that applied to their operations. An official from a hospital 
complained: 

The sheer volume and nitty-gritty of regulations make compliance difficult." 

This lack of confidence and awareness has contributed to a widespread 
employer fear of noncompliance among the employers we interviewed. As 
an official from a small software company explained: 

"We always use common sense but because of our lack of knowledge we are never sure of 
our compliance." 

Some employers expressed a concern that statutes and regulations had 
vaguely stated or ambiguous requirements which they believed increased 
the potential for lawsuits. Several employers, for instance, thought that 
various definitions under the Americans with Disabilities Act (ADA) were 
ambiguous, leaving them confused about their responsibilities. For 
example, officials of a large electronics manufacturer said: 

"We have concems about the definition of mental disability under the ADA...We don't know 
how the courts will interpret this concept and believe that it may create future legal 
problems and litigation." 

Union representatives that GAO talked to also discussed the difficulty of 
getting accurate information from some government agencies. They 
believed that this contributed to many workers' lack of awareness of their 
workplace rights. For example, officials of a local union representing 
health care workers described problems getting accurate information from 
the local Wage and Hour Division office: 

"When we contacted the local office we got confusing information, and different and 
contradictory answers on subsequent phone calls. This happened in the middle of an 
organizing effort and the union's credibility was questioned because of the information we 
had gotten from DOL [the Department of Labor]." 

Employers and Unions 
Report Concern With 
Implementation of 
Workplace Laws 

GAO found that employer and union representatives interviewed generally 
supported the legislative goals of federal workplace regulation. For 
example, most employers supported OSHA'S goal of ensuring each 
employee a safe and healthful workplace. Many had serious concems, 
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however, with how some agencies carried out their regulatory missions. 
For example, employers that GAO interviewed thought that some agencies 
enforced regulations inconsistently across regions and that some agencies 
had a petty attitude toward regulatory enforcement, focusing on minor 
infractions, and failed to consider good faith compliance efforts. For 
example, an official at a large paper manufacturer with facilities in several 
states said: 

The interpretation of standards by [federal OSHA) inspectors will vary from region to 
region; some are stricter than others. Inspectors can interpret the standards differently 
from state to state. We have been cited for a violation in one state that was acceptable in 
another state." 

In addition, officials from the company stated that some agencies lacked 
the resources to process complaints in a timely and effective manner and 
had ill-trained staff. 

Most union representatives that GAO spoke to agreed with this assessment, 
although they also believed that many agencies were not vigorous enough 
in enforcing regulatory protections. For example, officials of an 
international union believed: 

"Enforcement of FLSA [Fair Labor Standards Act] by the Wage and Hour Division is a low 
priority at DOL. DOL needs to be more aggressive with respect to enforcing FLSA." 

Employers and Unions 
Suggest More 
Service-Oriented Approach 
by Agencies 

Most employers and union representatives urged agencies to adopt a more 
service-oriented approach to regulation. They viewed such an approach as 
fostering a more collaborative relationship between employers, unions, 
and workers that could ultimately ease compliance and help to achieve 
legislative goals. Proposed elements include 

making information more accessible to employers, workers, and unions; 
providing more technical and education assistance to employers, workers, 
and unions; and 
permitting more input from employers and unions into agencies' 
standard-setting and enforcement procedures. 

Some employers and unions that GAO spoke to also identified various 
forms of alternative dispute resolution, including arbitration and 
mediation, as potentially useful vehicles to reduce workplace conflict. 
Employers and union representatives that GAO interviewed suggested ways 
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to improve service orientation, including the use of toll-free information 
hotlines and the expanded use of new information technologies. For 
example, an official from a small software company suggested: 

"What is needed from the federal government is a fool's guide to regulation." 

Recommendations GAO is making no recommendations. 

Agency Comments Labor reiterated GAO'S caution that the findings from the small number of 
interviews conducted are not generalizable to either the employer or 
employee representative communities as a whole. Thus, care should be 
exercised in drawing conclusions from them. Nevertheless, Labor took 
these interview comments very seriously and found the essential 
substance of the report to be entirely consistent with Labor's recent 
initiatives to enhance its operations. 

GAO emphasizes that its findings are based on a small number of cases. 
However, while not generalizable, GAO believes that the detailed, 
qualitative information collected provides important insights into 
employers' and unions' experiences concerning federal workplace 
regulation. The case studies include a widely varied group: large, medium, 
and small size employers from over 20 different industries and 16 states; 
local and international unions; and nonunion labor-management 
workplace committees. Labor points out that many of GAO'S findings are 
consistent with initiatives Labor has underway and some previous GAO 
studies.2 Additionally, GAO'S findings resonate with the experiences of 
many members of the labor-management advisory committee that assisted 
the study. 

Labor also had numerous technical comments as did NLRB and the Equal 
Employment Opportunity Commission who reviewed relevant sections of 
the report. The comments were incorporated where appropriate. 

2See Occupational Safety & Health: QSHA Action Needed to Improve Compliance With Hazard 
Comrnuiucation Standard (GAO/HRD-92-8, Nov. 26,1991), and Occupational Safety & Health: 
Employers' Experiences in Complying With the Hazard Communication Standard (GAO/HRD-92-63BR, 
May 8, lM2). * 
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Employers Face an Extensive Network of 
Workplace Regulation 

The requirements are like an octopus: the regulations are extremely complex and the 
company needs outside expertise to remain in compliance."—An official from a large retail 
company describing Employment Retirement Income Secunty Act and COBRA 

"Knowing about all the changes that occur in the laws is also difficult....No one really has 
the time to read comprehensively the laws and changes to them."—An official from a 
medium-size textile manufacturer 

"Although workplace regulations are senous, time-consuming and expensive, in the 
scheme of things, federal workplace regulation is not the worst thing."—An official from a 
large hospital 

Federal workplace regulation has greatly expanded over the last 60 years, 
generally imposing new obligations on employers in order to protect 
workers. The continued growth and frequency of regulation leaves today's 
employers facing an extensive network of workplace rules. Workplace 
regulation undergoes frequent change from many sources, including 
actions by the Congress, the relevant agencies and review commissions, 
and the courts. The number of federal workplace-related requirements 
that affect a particular employer varies primarily by the employer's 
number of employees, its industry, and whether it enters into federal 
contracts. However, the employers we interviewed said that, in general, 
while workplace regulation was an important concern to their companies, 
nonlabor-related regulation equaled or overshadowed workplace 
regulation. 

Federal Workplace 
Regulation Has 
Grown to Cover a 
Wide Variety of 
Workplace Activities 

Relying largely on its constitutional authority to regulate interstate 
commerce, the Congress has passed many laws regulating the workplace 
of employers engaged in, or whose business activities affect interstate 
commerce. These laws, which change to meet the ever-expanding and 
increasingly complicated conditions of commerce, cover a wide variety of 
activities ranging from labor-management relations to pensions, family 
leave, and the setting of prevailing and minimum wages. (See table 2.1.) 

In addition to workplace regulation imposed by the enactment of statutes 
or the issuance of executive orders, employers and workers face 
obligations and protections established by regulation and case law. 
Federal agencies issue regulations clarifying and expanding upon the laws, 
and courts make decisions interpreting the laws. Most federal workplace 
regulatory requirements are enforced by agencies within the Department 
of Labor (Labor), but the Equal Employment Opportunity Commission 
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(EEOC) and the Nat ional Labor Relations Board (NLRB) also enforce 

workplace regulations. 

Table 2.1: Description of Major Statutes and Executive Orders Governing Workplace Regulation* 
Principal 
enforcement 

Statute Description agency 

Labor Standards 

FLSA Establishes minimum wage, overtime pay and child labor standards Labor - WHDD 

Davis-Bacon Act Provides for payment of prevailing local wages and fringe benefits to laborers and mechanics 
employed by contractors and subcontractors on federal contracts for construction, alteration, 
repair, painting or decorating of public buildings or public works 

Labor - WHO 

Service Contract Act Provides for payment of prevailing local wages and fringe benefits and safety and health 
standards for employees of contractors and subcontractors providing services under federal 
contracts 

Labor - WHD 

Walsh-Healey Act Provides for labor standards, including wage and hour, for employees working on federal 
contracts for the manufacturing or furnishing of materials, supplies, articles or equipment 

Labor - WHD 

CWHSSA Establishes standards for hours, overtime compensation, and safety for employees working on 
federal and federally financed contracts and subcontracts 

Labor - WHD 

MSPA Protects migrant and seasonal agricultural workers in their dealings with farm labor contractors, 
agricultural employers, agricultural associations, and providers of migrant housing 

Labor - WHD 

Benefits 

ERISA Establishes uniform standards for employee pension and welfare benefit plans, including 
minimum participation, accrual and vesting requirements, fiduciary responsibilities, reporting 
and disclosure requirements 

Labor -
PBGC3 

PWBA.̂  
. IRSe 

COBRA Provides for continued health care coverage under group health plans for qualified separated 
workers for up to 18 months 

Labor - PWBA 
Treasury - IRS 

Unemployment 
Compensation 

Authorizes funding for state unemployment compensation administrations and provides the 
general framework for the operation of state unemployment insurance programs 

Labor - ETA' 

FMLA Entitles employees to take up to 12 weeks of unpaid, job-protected leave each for specified 
family and medical reasons such as the birth or adoption of a child or an illness in the family 

Labor -•WHD 

Civil Rights 

Title VII Prohibits employment or membership discrimination by employers, employment agencies, and 
unions on the basis of race, color, religion, sex, or national origin; prohibits discrimination in 
employment against women affected by pregnancy, childbirth, or related medical condition 

EEOCg 

Equal Pay Act Prohibits discrimination on the basis of sex in the payment of wages EEOC 

EO 11246 Prohibits discrimination against an employee or applicant for employment on the basis of race, 
color, religion, sex, or national origin by federal contractors and subcontractors, and requires 
federal contractors and subcontractors to take affirmative action to ensure that employees and 
applicants for employment are treated without regard to race, color, religion, sex, or national 
origin 

Labor• • OFCCP" 

ADEA Prohibits employment discrimination on the basis of age against persons 40 years and older EEOC 

ADA Prohibits employment discrimination against individuals with disabilities: requires employer to 
make "reasonable accommodations" for disabilities unless doing so would cause undue 
hardship to the employer 

EEOC 

(continuec.) 
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Statute Description 

Principal 
enforcement 
agency 

Rehabilitation Act 
(Section 503) 

Prohibits federal contractors and subcontractors from discriminating in employment on the 
basis of disability and requires them to take affirmative action to employ, and advance in 
employment, individuals with disabilities 

Labor - OFCCP 

Anti-retaliatory 
provision - STAA 

Prohibits the discharge or other discriminatory action against an employee for filing a complaint 
relating to a violation of a commercial motor vehicle safety rule or regulation or for refusing to 
operate a vehicle that is in violation of a federal rule, or because of a fear of serious injury due 
to an unsafe condition 

Labor - OSHA' 

Occupational Health and Safety 

OSHA Requires employers to furnish each employee with work and a workplace free from recognized 
hazards that can cause death or serious physical harm 

OSHA 

MSHA Requires mine operators to comply with health and safety standards and requirements 
established to protect miners 

MSHA1 

Drug Free 
Workplace Act 

Requires recipients of federal grants and contracts to take certain steps to maintain a drug free 
workplace 

OFCCP 

Labor Relations 

NLRA Protects certain rights of workers including the right to organize and bargain collectively 
through representation of their own choice 

NLRB" 

LMRDA Requires the reporting and disclosure of certain financial and administrative practices of labor 
organizations and employers; establishes certain rights for members of labor organizations and 
imposes other requirements on labor organizations 

Labor - OAW 

Railway Labor Act Sets out the rights and responsibilities of management and workers in the rail and airline 
industries and provides for negotiation and mediation procedures to settle labor-management 
disputes 

NMBm 

Employment Decisions: Hiring and Separations 
Polygraph 
Protection Act 

Prohibits the use of lie detectors for pre-employment screening or use during the course of 
employment 

Labor - WHD 

Veterans 
Reemployment Act 

Provides reemployment rights for persons returning from active duty, reserve training, or 
National Guard duty 

Labor - VETS" 

IRCA (employment 
provisions) 

Prohibits the hiring of illegal aliens and imposes certain duties on employers; protects 
employment rights of legal aliens; authorizes but limits the use of imported temporary 
agricultural workers 

Labor WHD 

WARN Requires employers to provide 60 days advance written notice of a layoff to individual affected 
employees, local governments, and other parties 

None0 

(Table notes on next page) 
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'Many statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

"Wage and Hour Division. 

cPension Welfare Benefit Administration. 

"Pension Benefit Guaranty Corporation. 

"Internal Revenue Service. 

'Employment and Training Administration. 

"Equal Employment Opportunity Commission. 

"Office of Federal Contract Compliance Programs. 

'Occupational Safety and Health Administration. 

'Mine Safety and Health Administration. 

"National Labor Relations Board. 

'Office of the American Workplace. 

""National Mediation Board. 

"Veterans' Employment and Training Service. 

"Although ETA wrote WARN's implementing regulations, there is no principal enforcement agency 
because the law is enforced privately through the courts. 

Over the last 60 years, the Congress, largely relying on its constitutional 
authority to regulate interstate commerce, has enacted laws expanding the 
federal regulation of workplace activity to many new areas such as child 
labor, pensions, labor-management relations, and occupational safety and 
health.12 In many of these areas federal regulation followed scattered state 
efforts to regulate the workplace. For example, Massachusetts passed the 
nation's first child labor law in 1836 and the first factory inspection law to 
improve occupational safety and health in 1877. 

Most of the statutes and the executive order comprising the framework of 
federal workplace regulation were put in place during three periods: 1931 
to 1940, 1963 to 1974, and 1986 to 1993. (See figure 2.1.) Those statutes 
that the Congress enacted before 1940 either set basic labor standards 
regulating minimum wages, prevailing wages, or overtime pay (for 
example, the Fair Labor Standards Act and the Davis-Bacon Act) or 

l2The Constitution gives the Congress the authority to regulate interstate commerce. A large fraction o: 
the workforce is engaged in interstate commerce. For example, Labor's Wage and Hour Division, 
which, among other laws enforces the Fair Labor Standards Act (FLSA), estimates that the FLSA 
covers about 113 million workers—96 percent of the workforce—through its interstate commerce 
provision. 
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established broad rules governing the conditions under which workers and 
employers may bargain collectively (Railway Labor Act and the National 
Labor Relations Act).13 While 7 statutes had been enacted by 1940, only 8 
major statutes were in place as of 1960. The Congress initiated a second 
wave of workplace legislation during the 1960s and early 1970s that 
addressed civil rights issues, and regulated new areas such as employee 
pensions. This activity increased the number of statutes and executive 
orders enacted to 16 by 1970 and 19 by 1980. Finally, during the mid-1980s 
the Congress passed a series of labor standard statutes that addressed 
generally narrower workplace issues not covered during the two earlier 
periods. For example, the Employee Polygraph Protection Act addresses 
the use of polygraphs in the workplace and the Workers' Adjustment 
Notification and Retraining Act (WARN) addresses the issue of employee 
notification of layoff in the event of a reduction in business operations.14 

'•The main difference between these two kinds of statutes is that the agreements reached under the 
latter type—labor-management statutes—are directly protective only of employees in unionized 
workplaces where bargaining has been successful. These agreements do not affect nonumonized 
worlcplaces or those where, for one reason or another, agreements are not achieved. On the other 
hand, basic labor standards mandate minimum protection of all employees, without regard to union 
status. 

''These laws provide a narrower scope of protections than the Occupational Health and Safety Act 
which addresses more wide-ranging issues of workplace safety and health, and the National Labor 
Relations Act, which governs collective bargaining issues between employers and unions. 
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Figure 2.1 : Legislative Chronology 

1920 

1930 

1940 = * 

1950 

1960 

1970 

1980 

1990 

2000 

as: 

DBA 

WHA 

VRR 
FLSA 

NLRA 
UC 

LMRDA 

Title VII 
ADEA 

•OSHA 

-RA 

MSPA 

ADA 

FMLA 

SCA 
EQPA 

•CWHSSA 
EO 11246 

• MSHA 

ERISA 

STAA 

EPPA 
DFWA 
WARN 

• COBRA 
IRCA 

ADEA Age Discrimination in Employment Act 

ADA Americans With Disabilities Act 

COBRA Consolidated Omnibus Budget Reconaliation 
Act of 1985 

CWHSSA Contract Work Hours and Safety Standards Act 

DBA Davis-Bacon Act 

DFWA Drug-Free Workplace Act 

EPPA Employee Polygraph Protection Act 

ERISA Employee Retirement Income Security Act 

EQPA Equal Pay Act (amendments to the Fair 
Labor Standards Act) 

EO 11246 Executive Order 11246 

FLSA Fair Labor Standards Act 

FMLA Family and Medical Leave Act 

IRCA Immigration Reform and Control Act (amendments 
to the Immigration and Nationality Act) 

LMRDA Labor-Management Reporting and Disclosure Act 

MSHA Federal Mine Safety and Health Act 

MSPA Migrant and Seasonal Agricultural Worker 
Protection Act 

NLRA National Labor Relations Act 

OSHA Occupational Satety and Health Act 

RLA Railway Labor Act 

RA Rehabilitation Act - Section 503 

SCA Service Contract Act 

STAA Surface Transportation Assistance Act 
(Anti-retaliatory provision) 

Tide VII Title VII ot the Civil Rights Act 

DC Unemployment compensation provisions of the 
Social Security Act 

VRR Veterans' reemployment rights provisions of the 
Selective Training and Service Act 

WHA Walsh-Healey Act 

WARN Workers Adjustment and Retraining Notification Act 
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This growth in workplace regulation occurred as federal and some state 
governments increased regulation in other areas such as environmental 
safety and consumer protection. For example, the Congress has increased 
regulation of pharmaceuticals, consumer products, and the environment 
as illustrated by the creation of the Food and Drug Administration, the 
Consumer Product Safety Commission, and the Envtronmental Protection 
Agency, among others.15 

Workplace Regulation 
Today: Complex and 
Varied 

Employers and workers currently face an extensive network of workplace 
requirements covering a wide variety of workplace activities. The 
framework of federal workplace regulation provides a wide variety of 
rights for employees and due process protections for employers. Many 
sources of regulatory change, such as congressional, agency, and review 
commission actions, and judicial interpretation can affect employers' and 
workers' rights and responsibilities. Employers also face a combination of 
federal and state laws that further increase regulatory responsibilities. The 
actual number of requirements that affect a particular employer varies 
primarily by its size, industry, and in some cases its clients. 

Employers Face 
Combination of Federal 
and State Workplace 
Regulation 

Because federal, state, and local governments have authority to regulate 
various workplace activities, employers face a complicated interaction of 
workplace statutes and regulatory requirements. This complexity occurs 
because of the varied nature of the federal-state relationship within each 
of these areas of workplace regulation. (See figure 2.2.) The regulatory 
relationships fall into three general categories: federal dominance or 
preemption; dual control, in which the states exercise varying degrees of 
authority depending on the activity; and a defined federal-state 
"partnership." Most workplace activities are subject to some form of dual 
federal-state control. 

"State and local governments have also been active in regulating employers in areas such as insurance 
and consumer protecnon. 
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Figure 2.2: Relationship of Major Statutes and Executive Order Comprising Framework of Federal Workplace Regulation to 
State Law-

Statute 
/ # 

/ / A 

/ $ 

/ W / / . 
Labor Standards 

FLSA 
Davis-Bacon Act 
Service Contract Act 
Walsh-Healey Act 
CWHSSA 
MSPA 

ERISA 
COBRA </ 
Unemployment Compensation 
FMLA •s 

Title VII •/ 
Equal Pay Act </ 
EO 11246 >y 
ADEA >/ 
ADA 
Rehabilitation Act (Section 503) •y 
Anti-retaliatory provison-STAAb 

Occupational Health and Safety ^'-m am:-'-:: IMM,:-' 
OSHA 
MSHA •y 
Drug Free Workplace Act 

Labor Relations 
NLRA 
LMRDA 
Railway Labor Act 

;Eiptcvm$nt:::D*t5lsfens: Htrtng and Separations 
Polygraph Protection Act 
Veterans' Reemployment 
IRCA 
WARN 

Total 6 19 2 
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'Many statutes are complex and contain a multitude ot requirements, rights ana remedies. The 
information presented has been simplified for illustrative purposes. 

CSTAA does not explicitly preempt state law and various conflicting case law on the issue. 

'Federal law preempts state law with regard to improprieties in the election of union officers 

The Congress has constitutional authority to preempt state regulation of 
any aspect of workplace activity in interstate commerce. Federal 
preemption of state regulation may be explicitly stated in a statute or may 
be implied from a statute's broad and comprehensive scope of coverage. 
However, the mere enactment of federal legislation in a particular area 
does not supersede state law regulation in that area.16 Federal law does 
not supersede state law unless the Congress has shown a clear intention to 
do so or there is an irreconcilable conflict between the federal and state 
law.17

 ERISA, for example, is one of the few statutes in the area of 
workplace regulation that explicitly provides for federal preemption. A 
few of the statutes we reviewed have been held by the courts to preempt 
state regulation because of the comprehensive nature of the statute. For 
example, immigration laws, which would include the Immigration Reform 
and Control Act (IRCA), have been held to preempt state law because the 
federal law provides for such a broad and comprehensive plan that state 
law . .stands as an obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress."18 Similarly, the National Labor 
Relations Act (NLRA) has been held to preempt state regulation of activities 
covered by that act, except in the area of union security provisions.19 

The Congress has allowed federal and state efforts to regulate the 
workplace to coexist in different forms. Some laws, such as FLSA, provide 
that states may enact requirements exceeding those in the federal statute. 
For example, some states such as Califomia have child labor law 
provisions that are more stringent than those specified in the FLSA for 
some occupations and industries. Califomia restricts hours of work for 
minors ages 16 and 17 while the federal law allows unlimited hours of 
work. Other laws, such as Title VII, provide for concurrent federal and 
state jurisdiction through coordinated enforcement. Title VH requires 
complaints of unlawful employment practices to first be filed at the state 
or local level if state or local law prohibits the alleged practice. A 

"Jones v. Rath Packing Co., 430 U.S. 519, 525-26 (1977) 

"Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). 

"Hines v. Davidowttz, 312 U.S. 52. 67 (1940). 

"Guss v. Utah Labor Board, 353 U.S. 1 (1957). 
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complaint may also be filed with the federal Equal Employment 
Opportunity Commission. To the extent that state and local workplace 
standards coincide with, or supplement federal requirements, employers 
may face additional amounts of regulation. 

Finally, several laws provide for a more defined federal-state partnership. 
The Occupational Safety and Health Act allows the states to set safety and 
health standards where the federal government approves the state 
program as being at least as effective as the federal program, and provides 
funds of up to 50 percent of program costs as incentives for states to run 
the program. Safety and health standards of states that do not have 
approved programs are preempted by federal regulation—even if the state 
standards are more stringent—unless no federal standard exists for the 
area. The federal Unemployment Compensation program provides for 
federal-state coexistence in another similar way; it provides federal funds 
to states to run their own unemployment compensation programs that 
must be approved by the federal government.20 

Employers and Unions 
Face Many Sources of 
Regulatory Change 

The regulatory environment is constantly changing. A multitude of sources 
affect the regulatory environment: congressional action, agency issuance 
of new and revised regulations, new interpretations by review 
commissions of existing rules, and administrative and judicial decisions 
may also alter the regulatory responsibilities of employers and the 
protections afforded to workers. To keep up with new regulatory 
developments, employers, unions, and workers need to monitor many of 
these sources on a regular basis. These actions take place on federal, state, 
and local levels. 

The Congress may change laws resulting in new workplace requirements 
and regulations; some laws have been amended numerous times since 
their enactment. For example, the Fair Labor Standards Act has been 
amended 25 times since its enactment in 1938 and the federal 
Unemployment Compensation Insurance (ui) provisions have been 
amended 21 times through 1987.21 In both cases, the amendments often 
broadened the scope of legislative coverage, granting rights to workers 
and placing new responsibilities on employers who were previously 

^States have considerable autonomy in setting eligibility amounts and other key provisions of their 
unemployment insurance programs. See Unemployment Insurance: Trust Fund Reserves Inadequate 
(GA0/HRD-88-55, Sept. 26, 1988). 

"See Unemployment Insurance: Trust Fund Reserves Inadequate (GAO/HRD-88-65, Sept. 28, 1988), pp 
107-108. In addition, P.L 102-318, enacted in 1992, extended emergency UI benefits to 33 weeks. 
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exempt from coverage. The Congress has also modified regulatory 
requirements by passing specific riders to appropriations bills that are 
reauthorized on an annual basis. For example, the Congress has annually 
passed restrictions on health and safety inspections of workplaces with 10 
or fewer workers since the late 1970s and, more recently, restrictions on 
the implementation of prevailing wage laws affecting construction helpers. 

Federal agencies are also a major source of regulatory change—they issue 
regulations that precisely define the responsibility or obligations of 
employers and others under the law. The Department of Labor issues 
regulations under a number of laws affecting the workplace. For example, 
Labor issues regulations under OSHA that set specific limits on employee 
exposure to hazardous substances, such as asbestos and lead, and set out 
measures that employers must take to protect employees from exposure 
to these hazards. 

Independent review commissions, administrative tribunals, and the courts 
also affect regulatory requirements by issuing decisions interpreting the 
law. For example, administrative law judges in Labor issue decisions on 
how various laws, such as FLSA and CWHSSA, should be applied to findings 
of fact. 

Because of the frequency of administrative or judicial decisions, workers' 
rights and employers' compliance responsibilities are often changed even 
when the Congress infrequently amends those statutes and few agency 
regulations are issued. For example, the Congress amended the NLRA 

significantly only three times since its initial enactment in 1935 and NLRB 

has rarely promulgated regulations. However, cases brought before 
administrative law judges may result in changes to requirements affecting 
employers and employees; the body of case law developed by the NLRB in 
1993 alone included more than 1,200 decisions. 

For any individual statute, employers and employees must keep abreast of 
new developments from many of these sources of regulatory change. For 
example, employers and employees monitoring occupational safety and 
health regulations must be aware of the federal regulations issued by the 
Occupational Safety and Health Administration or the state regulations 
issued by federally approved state occupational safety and health 
programs. In addition, they must review the regulatory implications of 
decisions reached by the Occupational Safety and Health Review 
Commission, an independent agency that abjudicates OSHA enforcement 
actions, and the consequences of federal court decisions regarding OSHA'S 
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regulatory authority, its regulations, enforcement procedures and other 
issues. 

Statutory Coverage Varies 
Primarily by Employer Size 
and Industry 

The coverage provisions of the major statutes comprising the frameworl 
vary by a number of different criteria, including industry, employer size, 
whether the employer is a federal contractor. (See figure 2.3.) For 
example, 8 statutes restrict their coverage only to particular industries o 
occupations, MSHA covers the mining industry alone while the Railway 
Labor Act covers airlines and rail carriers. Six statutes and 1 executive 
order only cover employers who have federal contracts or contracts 
financed with federal funds, and of these, 4 statutes also restrict coverag 
to employers with federal contracts in specific industries or involving th( 
employment of particular occupations. 

Of the 26 statutes and 1 executive order comprising the framework of 
federal workplace regulation, 16 generally cover employers regardless of 
their industry or whether or not they are a federal contractor. Of these 1( 
statutes, there is significant variation in coverage according to an 
employer's size. All of them cover employers with 100 or more employee; 
and 14 statutes cover employers with 25 or more employees. However, 
only 9 cover employers with fewer than 15 employees, and 1 of these 9 
statutes—ERISA—only covers employers with some form of pension or 
other welfare benefit plan. (See figure 2.4.) Employers with fewer than If 
employees account for a significant proportion of all employers in the 
nation. For example, in 1991, 85 percent of all work establishments 
employed 14 or fewer employees.22 

The number of federal statutes or executive orders covering a particular 
employer may vary significantly, given the restrictions in coverage of ail 2 
statutes and 1 executive order. For example, a federal contractor with 
over 100 employees who provides tax-qualified pension and health 
benefits could be subject to up to 23 of the 26 statutes and 1 executive 
order.23 In contrast, those employers with 14 or fewer employees who 

^Establishments are places of work and not employers, so this figure overstates the number of 
employers with fewer than 15 employees. 

2 >rhis assumes that the employer is not involved in the agriculture, mining, airlines, railway, or 
trucking industries, and has construction, supply or service contracts with the federal govemmem-
Such an employer would be excluded from MSHA, MSPA. the anti-retaliatory provision of STAA, and 
the Railway Labor Act but covered by all others. 
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provide no tax-qualified benefits, are not organized by a labor union, and 
are not federal contractors could be covered by as few as 6 statutes.24 

or 
\ 

"These would be FLSA, OSHA the Unemployment Compensation program, the Employee Polygraph 
Protecbon Act, IRCA and the Equal Pay Act. The NLRA would also cover the employer to the extent 
that employees engaged in concerted activity. 
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Figure 2.3: Significant Limitations In the Applicability of the Major Statutes and Executive Order Comprising Framework of 
Federal Workplace Regulation* 

FLSA 1 Individuals employed in agriculture by immediate 
family; employees in executive, administrative, 
or professional capacity, or outside salesmen 

Davis-Bacon Act 1 $2,000 Construction 
Service Contract Act 1 $2,500 Service 

Walsh-Healy Act 1 $10,000 Contractors in mat­
erials, supplies or 
equipment 

CWHSSA 1 </ Employers of labor­
ers and mechanics 

MSPA 1 Commercial farms Individuals employed by immediate family 
members, labor unions, nonprofit organizations, 
any custom combine, hay harvesting, or sheep 
shearing operation 

H U H 
ERISA 0 1 

COBRA 20 

Unemployment 
Compensation 

1 

FMLA 50 

SS^S&^^JPiEi^^M^ wmm 
Title VII 15 Religious corporations, associations, education­

al institutions, or societies witti respect to tbe 
employment of individuals of a particular reli­
gion to perform work connected with the entity 

Equal Pay Act 1 Religiously oriented schools or universities; 
Indian reservations 

EO 11246 1 

ADEA 20 Employees under age 40 

ADAC 25 

Rehabilitation Act 
(Section 503) 

1 $10,000 

Anti-retaliatory 
provision-STAA 

1 Trucking Trucks carrying fewer than 10,000 pounds and 
fewer than 10 passengers including the driver 
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Federal contractors 

/ / / / / / / f f ff 

OSHA 1 Working conditions in industries regulated by 
other federal statutes, for example, mining and 
nuclear energy 

MSHA 1 Mining 

Drug Free Workplace 
Act 

i $25,000 

ilMorftetattons 
NLRA i Agricultural laborers, domestics, employees 

covered by the Railway Labor Act, management 
employees, confidential employees, and 
supervisors 

LMRDA i 

Railway Labor Act i Rail and air 
carriers 

Rail operations in coal mines 

lEiftplpynient Decisions: Hirtng and Separations 
Polygraph Protection 
Act 

1 Experts under contract to the Departments of 
Defense or Energy working on atomic energy; 
selected employees in security and 
pharmaceutical industries 

Veterans' 
Reemployment 

25 

IRCA 1 

WARN 100 

Ttrtal 7 6 8 

'Many statutes are complex and contain a multitude of requirements, rights, and remedies The 
information presented has been simplified for illustrative purposes. 

bERISA covers employers with any number of employees. However, the employer must have 
provided some form of health, pension or other welfare benefit plan to their employees. 

cApplies to firms of 15 or more after July 26. 1994. 
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Figure 2.4: Coverage of Major Statutes 

and Executive Order Comprising 

Framework of Federal Workplace 

Regulation, by Employer Size 

Number ot Statutes 

20 

15 

10 

Employer* 

Employer Type 

Employers with 
federal contracts 

Employen with 
federal contract 
and benefits 

1-14 employees 

15-19 employees 

20-49 employees 

50-99 employees 

100 or more employees 

Note: Figure excludes four statutes that apply only to specific industries but are not federal 
contractors. 

Some statutes cover employers of a particular size but exclude particular 
classes of employees working for those employers. For example, FLSA, 

which provides for the payment of minimum and overtime wages by every 
employer engaged in interstate commerce, excludes professional, 
administrative and executive employees from certain provisions of the act. 
NLRB decisions have excluded management and confidential employees 
from coverage of the NLRA, even when their employer is covered by the act. 
FMLA aHows employers to exclude from coverage the highest paid 
10 percent of a covered employer's staff under certain conditions. 
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Variations in the statutory definition of employer and employee and 
judicial interpretations of these decisions further complicate the coverage 
issue. Some statutes, like WARN, exclude part-time employees when 
determining the number of workers affected to satisfy the statute's 
provision on coverage. Temporary workers employed by the temporary 
employment agency and not by the client employer do not count for 
coverage of the client employer. In other cases, employers may classify 
workers as independent contractors.25 Independent contractors are 
generally not counted to meet the minimum coverage limitations of most 
statutes and client employers do not have to withhold payroll or social 
security taxes from the contractor's pay. 

The m^jor statutes of the framework of federal regulation include a variety 
of sanctions for violation of their provisions. The most common sanctions 
are civil nonmonetary remedies, such as reinstatement, hiring, promotion, 
injunction, or debarment; 24 of the 26 statutes and 1 executive order 
provided for either debarment or some other nonmonetary remedy, such 
as an iryunction, or the reinstatement, hiring or promotion of an employee. 
(See figure 2.5.) Other common statutes provided for monetary sanctions. 
For example, 17 statutes permitted the reimbursement of unpaid wages to 
the affected employee. 

^Independent contractors are self-employed workers who provide services. Employers must notify the 
Internal Revenue Service (IRS) when they classify an employee as an independent contractor. The IRS 
applies a set of criteria for determining whether a worker is an independent contractor. See glossary 
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Figure 2.5: Enforcement Sanctions and Remedies Available Under the Major Statutes and Executive Order Comprising 
Framework of Federal Workplace Regulation* 

Statute 

Other civil sanctions 

/ Monetary Equitable / 
/ remedies remedies / 

Labor Standards 
FLSA $10,000 for each child labor 

violation; $1,000 for each repeat 
or willful violation of minimum 
wage or overtime requirements 

>/ 6 months imprisonment for 
repeat; $10,000 or 6 months 
imprisonment for willful 
violations 

Davis-Bacon Act 
Service Contract Act 
Walsh-Healey Act 
CWHSSA $10 for each day of violation $1,000 and/or 6 months 

imprisonment 

MSPA $1,000 per violation $1,000 and/or 1 year for willful 
violation; $10,000 and/or 
3 years for repeat and willful 
violation 

ERISA Up to $1,000 per day for 
reporting requirements 

Up to 5% of the amount of a 
prohibited transaction; up to 
100% if not corrected within 
90 days' 

>/" $5,000 and/or imprisonment 
of 1 year; $100,000 for a 
corporation 

COBRA $100 per day for failure to 
comply with notice requirements 

S> 

Unemployment Compensation9 

FMLA $100 for each willful violation 
of posting requirements 

V V 

Title VII j $100 for each willful violation 
| of posting requirements 

</ State or local criminal 
penalties may apply 

/ 
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Statute 

Equal Pay Act $100 for each willful violation 6 months for report violations 

EO 11246 •/ 
ADEA </ $500 for interfering with 

authorized EEOC 
representative and/or up to 
1 year imprisonment 
for repeat interference 

ADA >/ yw State or local criminal 
penalties may apply 

Rehabilitation Act (Section 503) <S 
Anti-retaliatory provision-STAA 

giitipttfonal Heaith and Satety mmm mm 
OSHA $5,000 to 70,000 for each willful 

violation; up to $70,000 for each 
repeat violation; up to $7,000 for 
serious, other-than-serious, or 
posting violation or for each day 
of failure to abate hazard 

y> $500,000 for a corporation 
and $250,000 and/or 6 
months imprisonment for an 
individual for a willful violation 
that results in death of 
employee; 1 year if prior 
conviction 

$200,000 for an organization 
and $100,000 and/or 6 months 
imprisonment for an individual 
for false statements in a 
required certified document 

MSHA $50,000 for each violation; 
$5,000 per day for failure to 
abate hazard; miners may be 
fined up to $250 for willful 
violation of smoking standards 

$500,000 for an organization 
and 5250,000 and/or 1 year 
impnsonment for an individual 
for willful violation; 5 years for 
repeat and willful violation 

$500,000 for an organization, 
$250,000 and/or 5 years 
impnsonment for making false 
statements in a required 
certified document 

Drug Free Workplace Act 
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Labor Relations 
NLRA k 

LMRDA $10,000 $10,000 and/or 5 years 
impnsonment for violation of 
fiduciary provisions, $10,000 
and/or 1 year imprisonment for 
willful violation of bonding 
provisions 

Railway Labor Act $20,000 and/or imprisonment 
of 6 months for offense and 
each day of willful refusal to 
comply 

Employment Dedslotn Hlrfng at Ki Separations mmiiim 
Polygraph Protection Act $10,000 
Veterans' Reemployment 
IRCA $1,000 per violation for misrepre­

sentation of material fact or 
failure to perform obligation(s); 
$10,000 for hiring illegal aliens 

$3,000 and/or imprisonment 
of 6 months for each violation 

WARN $500 per day 

17 8 7 24 
mm, - ^Mmimmmmmm: 14 17 24 13 

'Many statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

"Liquidated damages is a monetary estimate of actual damages, punitive damages is damages 
as a form of punishment that is above the actual loss suffered. 

cBreach of contract provisions invoked. 

Suspension of revocation of special employment privilege. 

•Elimination of tax deductibility of plan contributions. 
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'Employers may also be fined 20 percent of the amount recovered from a fiduciary violation 
pursuant to a settlement agreement or court order involving the Secretary. 

'Sanctions targeted top noncomplymg state UI program. 

"Reinstatement, hiring, or promotion. 

'Restraining order or injunction 

'Abatement of hazard; imminent danger situations. 

"Miners can be ordered withdrawn from the mine until hazard is abated. 

There are penalties for interfering with the performance of the duties ol a member of the NLRB or 
its agents. 

More than half (14) of the 26 statutes and 1 executive order provide for the 
assessment of civil monetary penalties in the event of a violation. 
Maximum penalties range from $1,000 to $70,000. However, in many cases 
the average assessed penalties are far lower. For example, in 1993, the 
maximum penalty permitted for a serious OSHA violation was $7,000 and 
for a child labor law violation it was $10,000. However, the average penalty 
actually assessed for a serious federal OSHA violation was $750 and for a 
FLSA child labor violation, $909. Similarly, 13 laws provided for criminal 
sanctions in the event of egregious violations. However, at least in some 
cases, these are rarely applied. For example, FLSA criminal sanctions for 
child labor violations have never been successfully pursued and, since 
1989, OSHA has referred fewer than 50 cases for criminal action, only a 
small percentage of which have been pursued by the Justice Department. 

Enforcement and Due 
Process Provisions Include 
Alternative Dispute 
Resolution 

The mayor statutes and the executive order comprising the framework of 
federal workplace regulation provide various means for employees and 
agencies to enforce regulatory sanctions as well as corresponding 
protections for employers. (See figure 2.6.) These enforcement and due 
process provisions vary for employees and employers and from statute to 
statute. About half of the statutes permit employees a private right of 
action—the right to sue in court on their own behalf to obtain rehef 
outside of the enforcement agency's action. Depending on the statute, 
employers also have a variety of protections and recourse, including 
informal meetings and negotiation before any adverse action, 
administrative hearings, and appeals to court. In addition, some statutes 
and implementing regulations provide for alternative dispute resolution 
procedures such as informal conferences and mediation. 
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An employee's ability to initiate a private right of action varies by statute. 
(See figure 2.6.) Some statutes give employees the unqualified right to sue 
the employer. For example, more than half (17) of the 26 statutes and 1 
executive order we reviewed give employees the right to sue in court on 
their own behalf to obtain relief outside of the enforcement agency's 
action. However, some of these statutes qualify that right—3 of these 17 
laws require the employee to exhaust administrative remedies before 
instituting a lawsuit. Another 4 of these 14 statutes extinguish the 
employee's right of action if the cognizant federal agency institutes court 
action on their behalf. 

Although they may not permit employees to sue in court to obtain relief 
outside of the agency's action, another 8 of the statutes in the framework 
give employees the right to challenge an employer's action by filing a 
complaint with an administrative agency. The administrative agency is 
empowered to conduct a hearing and issue an order ruling on the issues 
raised in the complaint. Under these statutes, the employee has the right to 
then appeal unsatisfactory decisions. 

The major statutes and the executive order comprising the framework of 
federal workplace regulation provide different time periods within which 
employees may file lawsuits in court. Many statutes such as the FLSA, FMLA, 

and the Employee Polygraph Protection Act generally permit a private 
right of action to be filed within two or three years of the employer's 
alleged violation.26 Under the FLSA, section 503 of the Rehabilitation Act 
and the ADA, employees may not sue until notified by the appropriate 
agency that the agency will not be filing suit on their behalf, which may be 
too late to fall within the period the employee is allowed to sue. A couple 
of statutes, such as ERISA which allows 6 years in some cases and the 
Veterans' Reemployment Rights law, which explicitly provides that no 
time limit applies, provide a longer time period to file in court. 

Where a statute requires the exhaustion of administrative remedies, an 
employee has a much shorter time to institute court action—generally a 
significant amount of time already has been consumed in the 
administrative process. These times also vary from statute to statute. For 
example, under Title VE, the ADEA, and the ADA, an employee has 90 days to 
act after the exhaustion of administrative remedies; under OSHA 60 days; 
and under MSHA 30 days. 

"Under the FLSA secaon 503 of the Rehabilitation Act and the ADA, employees may not sue until 
notified by the appropnate agency that the agency will not be filing suit on their behalf, which may be 
too late to fall within the penod the employee is allowed to sue. 
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Employers also have a variety of protections and recourse. Employers 
have the right to an administrative or judicial appeal, or both, under some 
statutes. Those statutes that authorize an agency to take action against an 
employer without going to court, such as the NLRA and the Davis-Bacon 
Act, either explicitly provide or have regulations that provide the employer 
with the right to have a hearing. Employers (as well as employees) 
generally have the right to appeal adverse agency decisions to court. The 
time within which such appeals are required to be instituted varies from 10 
days to 60 days, depending on the statute. 

Some statutes also provide for alternative dispute resolution 
procedures—informal means of resolving problems before pursuing 
traditional legal avenues. A few of the statutes we reviewed require the 
enforcing agency to attempt to informally settle proposed charges against 
an employer before proceeding with formal action. For example, Title VTI, 
ADEA, and ADA require the Equal Employment Opportunity Commission to 
attempt to eliminate alleged unlawful employment practices by informal 
methods of conference, conciliation, and persuasion. Regulations under 
some statutes, such as OSHA and MSHA, provide an opportunity for the 
employer to request an informal conference to discuss a proposed citation 
and/or penalty. Two other statutes—the NLRA and the RLA, have provisions 
that encourage parties involved in labor disputes to use conciliation and 
mediation to resolve disputes.27 Even when the statute or regulation does 
not require such negotiation, many agencies generally are anxious to 
negotiate settlements with employers. 

"Title II of the NLRA established an independent agency, the Federal Mediaaon and Conciliation 
Service, to settle such disputes through conciliation and mediation. 

Page 47 GAO/HEHS-94-138 Vol. I WorkpUce ReguUtion 



Chapter 1 
Employers Face an Extensive Network of 
Workplace Regulation 

Figure 2.6: Forms of Recourse Under the Major Statutes and Executive Order Comprising Framework of Federal Workplace 
Regulation* 

o i a m i e g - *• / / o- r 

Labor Standards:• • it 
FLSA 15 

Davis-Bacon Act 30 

Service Contract Act 30 

Walsh-Healey Act 20 

CWHSSA 30 

MSPA y 30 

Benents k ^ H M i i ^ ^ ^ ^ ^ ^ M H W I ^ ^ M ^ 
ERISA y* 30 for reporting 

and disclosure violations 

COBRA y 60 

Unemployment Compensation 
FMLA sb 15 

WBMmmM^tMWmWt^ 
Title VII y 
Equal Pay Act 
EO 11246 20 

ADEA 
ADA y 
Rehabilitation Act (Section 503) 20 

Anti-retaliatory provison-STAA 30 

Occupational Health and Safety •:'::: >::::::::::::::::::::::'::::::: ' ''i^'1:^:;:^:::::: ::: 

OSHA 15 
MSHA 30 
Drug Free Workplace Act 

Labor Relations 
NLRA 
LMRDA 
Railway Labor Act 10 

EEmptoyment Decisions: Hiring and Separation* 
Polygraph Protection Act 
Veterans' Reemployment y 
IRCA y 
WARN y 

Total 17 5 
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aMany statutes are complex and contain a multitude ot requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

Private right of action extinguishes if federal agency brings suit on employee's behalf. 

'Private right of action exists only when government has withheld insufficient amounts from 
contractor to pay underpaid employees. 

"Private right of action exists only to enforce the terms of a collective bargaining agreement. 

'Private right of action is against labor organizations only. 

Employers Must Comply 
With Many Paperwork and 
Recording Rules 

Virtually all of the statutes and the executive order comprising the 
framework of federal workplace protections require employers to comply 
with various paperwork or recording duties. These responsibilities take 
many forms: requiring that forms be completed or filed with particular 
federal agencies, collecting particular business data such as payroll 
records (FLSA), filing workforce profile information (Title VII of the Civil 
Rights Act), or recording occupational ii\jury data (Occupational Safety 
and Health Act). (See figure 2.7.) Fourteen statutes require employers 
either to post notices in the workplace informing employees of their rights 
or provide written notice or information to employees when particular 
events occur. For example, employers must post a notice approved by the 
Secretary of Labor explaining a worker's rights and responsibilities to take 
family and medical leave under FMLA, and must issue a revised Summary 
Plan Description to all plan participants whenever there is a material 
change in a pension plan under the Employee Retirement Income Secunty 
Act. In addition, every statute and executive order which requires records 
to be kept requires the retention of records for at least 1 year, but more 
typically for 3 years or more. 
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Figure 2.7: Reporting and Disclosure Requirements of Major Federal Workplace Statutes and Executive Order Comprising 
Framework of Federal Workplace Regulation* 

Statute 

Reporting/disclosure requirements 

# / / # / , 

FLSA y y 2-3 
Davis-Bacon Act y y 3 
Service Contract Act y y 3 
Walsh-Healey Act y y 2-3 
CWHSSA y 3 
MSPA y y 3 

ERISA y 6 
COBRA 
Unemployment Compensation y 3 
FMLA y 2-3 

Civil Rights 
Title VII 

•/ 
y y y 1-3 

Equal Pay Act y y y 2-3 
EO 11246 y y y 
ADEA y y 1-3 
ADA y y y 1-3 
Rehabilitation Act (Section 503) y y 1 
Anti-retaliatory provison-STAA 

OSHA y y y 5° 
MSHA y y y 1 c 

Drug Free Workplace Act y y1 y 1-5 

NLRA y* 
LMRDA y 5 
Railway Labor Act y 

Employment Decision* Hiring and Separations : 
Polygraph Protection Act y y 3 
Veterans' Reemployment 
IRCA y y y 3 
WARN y 

Ttfal 13 14 21 8 
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'Many statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

"Records of employee exposures must be retained for 30 years because ot long latency periods 
associated with chronic illnesses. 

cRecords of mine accidents, injuries, and illnesses must be retained for 5 years. 

Costing required in cenain remedies. 

'Although WARN has no requirements for posting information, it requires the notification of all 
affected employees and other selected parties of a reduction in operations. 

Small Employers Reported 
More Contracting Out as 
Part of Compliance 
Strategy 

Employers we talked to typically had different compliance strategies 
depending on their size, with smaller employers more likely to contract 
out key workplace requirements than larger employers. Small employers 
we interviewed more generally relied on outside legal staff; contracted out 
their health, pension, and other benefits administration; and often relied 
on contractors for payroll processing. Some employers of all sizes relied 
on unions to administer their health and pension plans as part of their 
collective bargaining agreement. In contrast, large employers reported that 
they generally maintained in-house human resource departments, health 
and safety units, and legal staff to comply with many workplace 
requirements.28 The larger companies were also more likely to administer 
their own health and welfare plans. However, some ERISA pension benefit 
requirements were considered to be so complex that even many larger 
companies said they contracted out for comphance duties, such as the 
filing of Form 5500. 

Partly because of the complexity of the requirements, some large 
employers we talked to who were federal contractors relied on outside 
expertise to administer their affirmative action plans, including their 
annual affirmative action reports, for comphance with the Office of 
Federal Contract CompUance Programs. 

28Although many maintained their own legal staff, some larger employers also reported selectively 
using outside legal staff for certain types of litigation. 

Page 51 GAO/HEHS-94-138 Vol. I Workplace Regulation 



Chapter 2 
Employers Face an Extensive Network of 
Workplace Regulation 

Workplace Regulation 
Important but Not 
Sole Regulatory 
Concern for Many 
Employers We 
Interviewed 

Employers that we interviewed said that federal workplace regulation was 
an important business concern but often not the most important 
regulatory issue they faced. Small employers often reported primary 
concern with nonfederal or nonworkplace regulations,29 while larger 
employers were more likely to focus on federal workplace regulation.30 

Most of the employers we spoke to said that nonworkplace or 
industry-specific regulations were cited as at least as important or more 
important than workplace regulations. This was true regardless of 
employer size, although workplace issues were generally less of a concern 
for smaller employers. Employers of all sizes and union representatives we 
talked to believed that federal workplace regulations were significant but 
other types of regulations equaled or overshadowed their importance. A 
small diner owner said that state health and county liquor regulations are 
predominant concems: 

"Without a liquor license and a clean bill of health, I'd be out of business." 

Several employers were more concerned about the difficulties of 
complying with environmental or tax regulations than with workplace 
regulations. For example, a small homebuilder explained how state and 
county environmental laws cause "the biggest headaches" for him: 

"Worksites have had almost daily inspections of erosion control and solid waste... 
Subcontractors and utility companies often create erosion problems at sites...then we re 
held responsible...Hazardous chemical regulations are so strict and detailed that even 
haulers must have state permits. This makes it very difficult and expensive to get nd of 
waste. The Clean Air Act causes confusion because of conflicting signals. We used to bum 
trash but now we don't know what to do with it." 

And a medium-size insurance company told us: 

"Workplace regulations are a fact of life that we can easily live with. They are doable and 
pose very few problems. Insurance industry regulations and tax requirements are much 
more complicated and take more time to administer than workplace regulations. One 
employee's time is devoted solely to calculating the amount of insurance funds that can be 
built up on a policy; any miscalculation results in hefty IRS fines." 

29The exemption of smaller employere from many federal workplace statutes—COBRA WARN, FMLA. 
and many civil rights laws—may contribute to this perspecuve See figure 2 4 for the statutory 
coverage of the framework of federal workplace regulation. 

"Some large employers we spoke with pointed out that because we interviewed human resource 
personnel, they placed great significance on workplace-related issues. They said that their tax or legal 
departments might have provided a different view. 
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Chapter 2 
Employers Face an Extensive Network of 
Workplace Regulation 

Unions made similar comments about employers where they represented 
workers. For example, an official from an international union said: 

"In most of our industries, employers would quickly give in on all of the workplace 
regulation, and in other areas too, if they could get out of a lot of the environmental rules 
they consider overly restrictive... they'd give their right arm for this." 

Large employers in labor intensive industries like hotels, retail trade, and 
temporary employment said that they were more likely to identify federal 
workplace regulation as the most significant set of regulations affecting 
their operations. With more employees and high turnover, these employers 
must process and maintain more paperwork on their staff and train more 
management employees. Officials at a large retail company, for example, 
described how: 

"The cost of administering workplace regulations is very great when you have a large 
number of stores and are spread out over many states. It is a truly monumental task for 
labor-intensive firms like ours which also have high turnover; you are always training 
management and employees to do new things or bringing others up to speed on items 
which haven't changed." 

High staff levels can make compliance with workplace regulations more of 
a task. As officials from a large hotel employer described it: 

"We must deal with many employees and all the individual behavior that comes with that. 
As a result, compliance is time-consuining and expensive." 
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Heritage Foundation's Policy Recommendations and List of Experts 

Topics 

1. Agriculture 

2. Budget 

3. Congressional Reform 

4. Regulatory Reform (cross cutting) 

5. Taxes 

6. Welfare 

7. Labor & Employment 

8. Environment 

9. Health Care 

10. Telecommunications 

11. Defense and Military Readiness 

12. Foreign Aid 

13. Trade 

14. Education 

15. Crime 



fcK Recommendations from the Heritage Foundation's GOP Freshman Handbook 

Agriculture 
Dismantle, by a tim^ertauj^^nT^ntire current system of 
subsidies (including target prices, deficiency payments, and 
marketing loans) and supply controls (including all acreage 
reduction or set-aside programs) for wheat, feed grains, 
cotton, rice, and oilseeds. 

Farmers should be free to produce what consumers de­
mand, not what government plans. Unnecessary costs would be 
eliminated by ending central planning, and formers would have 
incentives to innovate, to lower costs, and to protect their re­
source base. The result would be a stronger economy in rural 
America. Supply control policies have removed, on average, 15 
percent ofU.S. crop acreage from production annually as agricul­
tural producers in the rest of the world have increased their 
production to fill the void created by reduced U.S. production. 

Modify the loan programs by changing them from non­
recourse to recourse loans. 

Today, farmers have the option of defaulting on govern­
ment loans and forfeiting their crops to the government as full 
repayment. If these loans were changed to normal obligations, 
they would no longer establish a floor under the commodity price 
and signal to the rest of the world what a foreign producer must 
charge for his product to beat the American price. Instead, they 
would function as a risk-management tool that encourages the 
farmer to market his crop at the most opportune time. 

Eliminate federal crop insurance programs and authority for 
disaster payments. 

Government can encourage fanners to use private in­
surance and other market-based risk-management tools. Farm­
ers should become more aware, through education and training 
programs, of opportunities to manage price risk through use 
of futures or options contracts. Today's farmer must be both 
an efficient producer and an effective marketer. 

Modify the Conservation Reserve Program. 
The CRP, which alone idles about 36 million acres per 

year, includes land that can be put to productive use in sustain­
able ways. When CRP contracts for such land expire, the acreage 
should be moved into sustainable productive use. Land that is 
highly erodible could remain protected in a more carefully 
targeted conservation reserve program, making the CRP truly a 
conservation program rather than a supply control program. 

Eliminate the Export Enhancement Program. 
The EEP, which subsidizes the dumping of U.S. agri­

cultural products on the world market, distorts markets and 
depresses world prices, undermining certain export markets 
and harming the nation with the greatest export growth poten­
tial -- the United States. Eliminating export subsidies will 
ultimately improve the global competitiveness of U.S. agri­
cultural products. 

Phase out sugar, dairy, and peanut programs. 
Because current policies have locked these commodities 

into a position of noncompetitiveness, these programs should be 
phased out over a five-year period. Although the dairy program 
has been the more costly to the U.S. Treasury, the peanut and 
sugar programs penalize American consumers relative to foreign 
consumers. 

Despite 60 years of the federal government's 
micromanagement of U.S. agriculture, the economy of rural 
America continues to decline. The 1995 farm bill provides an 
opportunity to reverse the policies that have caused that decline. 
By adopting the policies proposed above, the U.S. Congress can 
restore U.S. agriculture to a competitive position in the world. It 
can free U.S. agriculture to use, not waste, its vast resources to 
produce prosperity and stimulate the creation of jobs in rural 
America. 

EXPERTS 

John Frydenlund 
Director, Agricultural Policy Project 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546^400 
Fax: 202-675-1778 

Topics: General agricultural, food safety 

Dennis Avery 
Senior Fellow and Director, Center for Global Food Issues 
Hudson Institute 
P.O. Box 202 
Churchville, VA 24421 
Phone: 703-337-6354 
Fax: 703-337-8593 

Topics: Environment and wildlife as related to agriculture 

Art Barnaby 
Department of Agricultural Economics 
Kansas State University 
Manhattan, KS 66506 
Phone:913-532-1515 

Fax: 913-532-6925 

Topics: Risk management, crop insurance 

Earl L. Bute 
Dean Emeritus of Agriculture 
Department of Agricultural Economics 
Purdue University 
1145 Krannert Building, Room 584 
West Lafayette, IN 47907-1145 
Phone:317-494-4307 
Fax:317-494-9176 
Topics: General agriculture 
Bruce L. Gardner 
Department of Agricultural and Resource Economics 
University of Maryland 
2200 Symans Hall 
College Park, MD 20742 
Phone: 301-405-1293 
Fax:301-314-9091 
Topics: Commodity programs, economic analysis, environment, 
food safety 
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D. Gale Johnson 
Department of Economics 
University of Chicago 
1126 East 59th Street 
Chicago, IL 60637 
Phone: 312-702-8251 
Fax:312-702-8490 
Topics: General agricultural 

KendaU Keith 
President 
National Grain and Feed Foundation 
1201 New York Avenue, NW, Suite 830 
Washington, DC 20005 
Phone: 202-289-0873 
Fax: 202-289-5388 
Topics: Acreage reduction and supply controls 

Don Paarlberg 
Professor Emeritus 
Department of Agricultural Economics 
Purdue University 
1145 Krannert Building, Room 601 
West Lafayette, IN 47907-1145 
Phone:317-494-9777 
Fax: 317-494-9176 

Topics: General agricultural, economics 

G. Edward Schuh 
Hubert H. Humphrey Institute of Public Affairs 
University of Minnesota 
300 Humphrey Center 
301 19th Avenue South 
Minneapolis, MN 55455 
Phone: 612-625-0669 
Fax:612-625-6351 
Topics: General agricultural 
Dr. Robert L. Thompson 
President 
Winrock International Institute for Agricultural Development 

Route 3, Box 376 
Morrilton, AR 72110 
Phone: 501-727-5435 
Fax: 501-727-5242 
Topics: Commodity programs, economics, international devel­
opment 

Dr. Walter N. Tburman 
Department of Economics and Business 
North Carolina State University 
201 Patterson Hall, Campus Box 8110 
Raleigh, NC 27695 
Phone:919-515-2011 
Fax:919-515-4545 
Topic: Environmental regulation 

Dr. Luther Tweeten 
Anderson Professor of Agricultural Marketing, Policy, and Trade 
Department of Agricultural Economics and Rural Sociology 
Ohio State University 
Room 100, Ag Administration 
2120 FyfeRoad 
Columbus, OH 43210 
Phone:614-292-6335 
Fax:614-292-4749 

Hon. Vin Weber 
The Weber Group 
1020 16th Street, NW, Suite 300 
Washington, DC 20036 
Phone: 202-862-6452 
Fax: 202-862-4981 
Topics: General agricultural, policy development, funding 

Ambassador Clayton Yeutter 
Hogan and Hartson (of Counsel) 
555 13th, NW 
Washington, DC 20004-1109 
Phone: 202-637-5600 
Fax: 202-637-5910 
Topics: General agricultural, international trade 

(jCdqietJ 
mttiatieddmi Enact a budget resolution that i cdefinesthe basic functions of 

the federal government 
the debate will begin in early February when Clinton 

submits his fiscal 1996 budget to Congress, soon after, the House 
Budget Committee will begin drafting the Budget Resolution, a 
non-binding (meaning it is not signed by the President) blueprint 
outlining the government's spending and revenue priorities for 
the next fiscal year. The Budget Resolution tells the Appropria­
tions Committees how much they can spend and, if necessary, 
tells the Ways and Means Committee if changes need to be made 
in tax or entitlement laws. I f the tax or entitlement laws are 
changed, then these changes are voted on later in what is known 
as a reconciliation bill. 

The Budget Resolution should set out guidelines to truly 
"reinvent government" spending decisions that reflect the proper 
functions of the federal government. That document should 
conform to three basic principles. 

Principle #1: The federal government should not engage in 

18 

functions that are more appropriately in the domain of state 
and local government Thus, the Resolution should be a "feder­
alism resolution." The Resolution should remove funding for 
agencies and programs that should not exist at the federal level, 
such as the Department of Education and many welfare, health, 
transportation, and other programs. The money for such pro­
grams should either be transferred to the states or returned to the 
people as federal tax reductions - leaving the states to decide 
whether and how to raise appropriate funds from their own 
citizens. 

Principle #2: The federal government should cease activities 
that should be undertaken by the private sector. Some agen­
cies of the federal government, such as the Energy Department or 
the Small Business Administration, serve little purpose or actu­
ally impose unnecessary costs on the economy. Similarly, some 
programs, such as the market Promotion Program and many 
infrastructure grants, are little more than handouts to influential 
industries or corporations. Funding for such improper functions 
of government should be eliminated. 
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In addition, many functions of the federal government 
should be transferred to the private sector through an aggres­
sive program of privatization similar to those undertaken by 
other countries. Transfers of this kind can yield considerable 
short-term revenues for the government while improving the 
efficiency of "services. Examples include the $200 billion 
direct loan portfolio, the Power Marketing Administrations, 
many federal buildings and real estate holdings, and some 
forests. In some cases, such as transferring the ownership of 
public housing to residents, the aim is not to raise revenue but 
to change the social dynamics of communities. 

Principle #3: The federal government should terminate 
programs that do not work or are no longer needed. 
Dozens of obsolete or filed programs remain in the federal 
budget, thanks to interest group lobbying and pliant commit­
tee chairman, it is time to strip out of the budget such 
programs as the Rural Electrification Administration, the 
National Helium Reserve, and Impact Aid. 

The budget debate is likely to center on the following six [sic] issues: 

Use the debt ceiling increase vote to force changes in the 
budget rules. 

The federal debt ceiling, which congress raised to $4.9 
trillion with the 1993 budget deal, will most likely have to be 
raised by August or September of 1995. This "must pass" vote 
gives enormous leverage to conservatives to demand changes in 
the budget rules to achieve spending reductions. 

Enact family tax relief. 
President Clinton pledged during the 1992 campaign to 

provide middle-class tax cuts. He has yet to fulfill this prom­
ise. Republicans in both houses included a $500-per-child tax 
cut in last year's budget alternative. Conservatives should 
press vigorously for family tax relief within the framework of 
the budget debate. Clinton is likely to propose a modest tax 
cut (perhaps $300 to $400 per child) for a limited group of 
families, perhaps those below $40,000 per year in income. 
Clinton will probably opt to pay for this tax cut by raising 
taxes on the wealthy or limiting tax deductions. Conserva­
tives should insist that the way to pay for general tax relief for 
families with children is to curb the growth of federal spend-

g, not to impose new taxes on other Americans. The White 
House sent signals during the November election campaign 

that it is fearful of getting into a bidding war on tax cuts. 
Conservatives should raise the ante on tax cuts as long as 
these cuts are financed only by reductions in federal spending 
— not by tax increases. 

Pass a Balanced Budget Amendment with tax limitation, and 
during the ratification process, enact budgets that comply 
with the amendment 

One of the first major issues that new Members are likely 
to vote on is the Balanced Budget Amendment to the Constitu­
tion. Opponents of the BBA will challenge conservatives to put 
forward their specific plans to balance the budget before the vote 
has even taken place. Conservatives should respond by pointing 
out that the BBA, like every other amendment to the Constitu­
tion, is a rule that limits the behavior of government. Once such 
an amendment is passed by Congress and sent to the states for 
ratification, it is up to Congress to change its budget rules and 
make spending decisions to comply with the amendment. 

Some lawmakers will argue that it is impossible to cut 
enough spending to balance the budget and provide a package of 
tax cuts for American families. This argument is mistaken. 
Members should understand that tax cuts for families, such as the 
$500-per-child tax credit proposed in the Contract with America 
and the fiscal 1996 Senate Republican budget proposal, will ease 
the political "pain" of a large package of spending cuts, lessening 
the opposition of special interests who benefit from federal 
largess. Without the "reward" of a $500-per-child tax cut, few 
taxpayers will have an incentive to lobby for deep spending cuts, 
because they would see little immediate benefit from reductions. 

Enact entitlement reform. 
The Bipartisan Commission on Entitlement and Tax Re­

form, also known as the Kerrey Commission after Senator Robert 
Kerrey (D-NE), is due to release its report on December 15. This 
provides a rare opportunity for bipartisan agreement on entitle­
ment reform. Still, conservatives should beware of "entitlement 
cuts" that are in fact hidden tax increases. In Washington 
budgetese, a tax increase can be considered a spending cut if the 
revenues are used to "offset" the program's spending. One area 
of entitlement reform that should be pushed vigorously by 
conservatives is welfare reform. The Clinton "reform" proposal 
actually would increase welfare spending by at least $10 billion. 
In addition to structural reforms of the,welfare system, conserva­
tives should seek a cap on total welfare spending, which would 
save as much as $70 billion over five years. 

EXPERTS 

Scott A. Hodge 
Grover M. Hermann Fellow in Federal Budgetary Affairs 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546-4400 
Fax: 202-544-2260 

Daniel J. Mitchell 
McKenna Senior Fellow in Political Economy 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546-4400 
Fax: 202-544-2260 

Lawrence Kudlow 
Economics Editor 
National Review 
150 East 35th Street 
New York, NY 10016 
Phone: 212-889-4638 
Fax: 212-696-0390 

Rick May 
Minority Staff Director 
House Budget Committee 
278 Ford House Office Building 
Washington, DC 20515 
Phone: 202-226-7270 
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iaOdti reduction." This proposal was not voted on in 1994, but it 
should be in 1995. 

Give the President a line-item veto and enhanced rescission 
authority. 

The failed 1994 "enhanced rescission" bill to give the 
President greater authority to excise wasteful spending will 
likely be revived in 1995. New Members should be cautious, 
however, about weak alternatives that do not actually force a vote 
on these presidential initiatives. Any serious enhanced rescission 
measure would automatically eliminate any items rescinded by 

the President unless a majority in Congress voted to block such 
an action. In such a case, however, the President could veto 
Congress's rejection, forcing lawmakers to override the veto 
with a two-thirds vote. 

Some Members may, of course, attempt to give the 
President the same true line-item veto authority that 43 gov­
ernors already have. This would take the form of a resolution 
to amend the Constitution. While such an effort is far more 
difficult to pass, the line-item veto would be a real step toward 
restoring the fiscal balance between the White House and 
Capitol Hill. 

EXPERTS 

Scott A. Hodge 
Grover M. Hermann Fellow in Federal Budgetary Affairs 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546-4400 
Fax: 202-544-2260 

Stephen Moore 
Director of Fiscal Policy Studies 
Cato Institute 
1000 Massachusetts Avenue, NW 
Washington, DC 20001 
Phone: 202-842-0200 
Fax: 202-842-3490 

Daniel J. Mitchell 
McKenna Senior Fellow in Political Economy 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546-4400 
Fax: 202-544-2260 

Grover Norquist 
President 
Americans for Tax Reform 
1320 18th Street, NW, Suite 200 
Washington, DC 20036 
Phone: 202-785-0202 
Fax: 202-785-0261 

Lawrence Kudlow 
Economics Editor 
National Review 
150 East 35th Street 
New York, NY 10016 
Phone: 212-889-4638 
Fax: 212-696-0390 

Alan Reynolds 
Senior Fellow 
Hudson Institute 
1015 18th Street, NW, Suite 200 
Washington, DC 20036 
Phone: 202-223-7770 
Fax: 202-223-8537 

Rick May 
Minority Staff Director 
House Budget Committee 
278 Ford House Office Building 
Washington, DC 20515 
Phone: 202-226-7270 
Fax: 202-226-7174 

Steve Robinson 
Tax and Budget Analyst 
House Republican Study Committee 
433 Cannon House Office Building 
Washington, DC 20515 
Phone: 202-225-0587 
Fax: 202-225-8705 

Paul Merski 
Tax and Budget Analyst 
Citizens for a Sound Economy 
1250 H Street, NW, Suite 700 
Washington, DC 20005 
Phone: 202-863-5454 
Fax: 202-783-4687 

Thomas A. Schatz 
President 
Citizens Against Government Waste 
1301 Connecticut Avenue, NW, Suite 400 
Washington, DC 20036 
Phone: 202-467-5300 
Fax: 202-457-4253 

Congressional Reform 
House Procedu 

Among the significant rule changes Republican have 
pledged to take up on the first day of the new House session are 
limiting the terms of committee chairmen, cutting committee 
staffs by one-third, eliminating proxy (ghost) voting in commit­
tees, requiring that committee meetings be open to the public, and 
applying numerous workplace laws through House rules. In 

addition, conservatives should encourage Congress to: 

Reform the committee system. 
The House may also consider significant changes in its 

committee system and additional procedural reforms when it 
adopts its new rules on January 3. The leading committee 
reform plan, developed by Representative David Dreier (R-
CA), would consolidate the 22 existing full committees into 
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considering smaller reductions in committee staffs in that body. 
These cuts are an outstanding initial step toward reducing con­
gressional staffs but should be followed by a rigorous review of 
staffing in administrative and support offices during the appro­
priations process. Congress should also review executive branch 

personnel needs and the Ramspeck Act, which permits displaced 
Hill staff employees to secure positions in the executive branch 
on anoncompetctive basis. Reducing congressional staffs only to 
see workers reappear in the executive branch would be a point­
less exercise. 

EXPERTS 

David M. Mason 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546-4400 
Fax: 202-675-1778 

Margo Carlisle 
Senator Thad Cochran 
326 Russell Senate Office Building 
Washington, DC 20510 
Phone: 202-224-1331 
Fax: 202-224-9450 
Topic: Senate rules 

David Hoppe 
Senator Trent Lott 
513 Dirksen Senate Office Building 
Washington, DC 20510 
Phone: 202-224-1326 
Fax:202-224-3196 
Topic:Senate rules 

Paul Jacob 
U.S. Term Limits 
1511 K Street, NW, Suite 540 
Washington, DC 20005 
Phone: 202-393-6440 
Fax: 202-393-6434 

Cleta Mitchell 
Term Limits Legal Institute 
900 2nd Street, NE, Suite 200A 
Washington, DC 20002 
Phone: 202-371-0450 
Fax: 202-371-0210 

Walter Oleszek 
Congressional Research Service 
Library of Congress, Room LM 315 
Washington, DC 20540 
Phone: 202-707-7617 
Fax: 202-707-3325 

Mark P. Petracca 
School of Social Science 
University of Califomia 
Imne, CA 92717 
Phone:714-856-5175 
Fax: 714-856-8762 

John J. Pitney, Jr. 
Claremont McKenna College 
850 Columbia Avenue 
Claremont, Califomia 91711 
Phone: 909-621-8555 
Fax: 909-621-8419 

Vince Randazzo 
Representative David Dreier 
411 Cannon House Office Building 
Washington, D.C. 20515 
Phone: 202-225-2305 
Fax: 202-225-7018 
Topic: House rules 

Judy Schneider 
Congressional Research Service 
Phone: 202-707-8664 
Fax: 202-707-3225 

Don Wolfensberger 
House Rules Committee 
Room H305, The Capitol 
Washington, D.C. 20515 
Phone: 202-225-9191 
Topic: House rules 

Footaote: 
2 When the clerk of the House sends the approved budget to the Senate, the budget resolution and the debt ceiling bill become 

two separate measures. The Senate does not have a "Gephardt Rule" and votes on each of these measures individually. 
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Text: Excerpts from Heritage Foundation 

Members of Congress BjjefmLBook for New 
?ry RefornTN 
lilSjnofecOnsen The new Qwigress, withjUJPQf^cPnse^ativg makeup, is 

expected to pursue a vigorous strategy intended not just to ease, 
but to roll back the burden of government regulation. Members 
should move quickly with reforms, including those mentioned 
above, that require Congress and the executive branch to con­
sider more carefully the impact of legislation and regulations 
before they are enacted. In addition to these "process" reforms. 
Congress should examine closely which regulations and laws, 
such as those in the environmental and labor area, need to be 
repealed or overhauled. In pursuing this agenda, conservatives 
should urge Congress to follow a three-pronged approach. 

First, Congress should block Administration attempts to 
legislate by regulation. Specifically, Congress should: 

Impose a 180-day moratorium on all federal regulatory 
activity, including rulemaking at the independent agencies. 

With Republicans now controlling Congress, the Admin­
istration is expected to push its agenda through such regulatory 
agencies as the Food and Drug Administration (FDA), OSHA, 
and the Environmental Protection Agency (EPA). In fact, the 
recently released semi-annual regulatory agenda shows that the 
Administration has aggressive plans in these areas. 

One of the first actions Congress should take in January is 
to enact a freeze on current rulemaking. This would give Con­
gress time to conduct oversight hearings to review the 
Administration's agenda and ensure that the White House is not 
trying to evade congressional consideration of its proposals. 
Exceptions to the moratorium can be made for regulations 
responding to emergency situations or for those whose postpone­
ment would conflict with statutory or judicial deadlines. 

Second, Congress should implement permanent reforms 
of the regulatory process similar to those in the Contract With 
America. These include enacting unfunded mandate reform and 
strengthening the Paperwork Reduction and Regulatory Flex­
ibility Acts. In addition, the Contract would require the federal 
government to perform risk assessment and cost-benefit analysis 
for proposed regulations and compensate property owners when 
the government takes their property. 

Congress also should enact, as the Contract proposes, the 
following reforms which would dramatically change how the 
federal government regulates the economy: 

Impose a regulatory budget on the federal government 
A regulatory budget would place a ceiling on the total 

estimated cost that could be imposed on the economy each year 
by all federal regulations. If the budget total was reached by 
existing regulations, an agency wishing to add new ones with 
further costs would have to repeal or modify existing regulations 
imposing the same or greater cost. This proposal would force the 
government to prioritize its regulations and abolish those that are 
no longer needed. 

Provide whistleblower protection for victims of regulatory 
harassment 

Just as the federal government protects those who blow the 
whistle on fraud and waste inside government, similar protection 
should be extended to private citizens who complain about 
harassment from federal regulators. Many citizens are afraid to 

speak out on the excesses of some regulatory agencies because 
they fear retribution. Government regulators should be held 
accountable for such abuses through civil penalties, with injured 
businesses or individuals allowed to take civil action against the 
government official who harassed them. 

Codify OMB's authority to review regulation. 
President Ronald Reagan's Executive Order 12291 gave 

the Office of Management and Budget (OMB) - specifically, 
OMB's Office of Information and Regulatory Affairs (OIRA) -
the authority to assess the cost and benefits of agency rulemak­
ing. Fortunately, the Clinton Administration retained this basic 
regulatory review structure. But to ensure that subsequent Ad­
ministrations do not eliminate cost-benefit review of regulations, 
OIRA should have statutory authority to ensure that agencies 
consider proposed rules thoroughly. This means agencies should 
perform risk assessment and cost-benefit analyses, estimating the 
paperwork burden and justifying each proposal as representing 
the least costly and intrusive approach. 

Estimate the cost of both private and public sector mandates. 
Since it is expected that unfunded federal mandate reform 

will be enacted in 1995, it is important that this legislation also 
require that Congress estimate the cost of regulations on the 
private sector — as well as on state and local governments. 
Although the CBO and the White House have fought this addi­
tional responsibility in the past, it is blatantly unfair to the private 
sector for Congress to focus solely on the cost of mandates to 
state and local governments. 

Third, conservatives should press Congress to under­
take a long-overdue review of certain regulations. Specifi­
cally, Congress should: 

Hold oversight hearings immediately on burdensome regula­
tions and laws. 

Although these hearings could be conducted by the com­
mittees of jurisdiction, Congress should establish a temporary 
select committee on deregulation to provide Members with a 
comprehensive picture of the overall burden of regulation on the 
economy. These hearings would provide an excellent forum for 
business and property owners and for other victims of excessive 
federal regulation who could travel to Washington to explain 
their horror stories directly to federal lawmakers. Federal regula­
tors should be required to testify at these hearings, both to j ustify 
the regulations and to suggest how to change them. 

Topics to be discussed at such a forum include Superfund, 
Clean Air Act implementation, OSHA and FDA policies, the 
Americans With Disabilities Act, and the Community Reinvest­
ment Act. From these hearings. Congress would retrieve ideas to 
begin rolling back the most burdensome rules. 

The 104th Congress provides the best opportunity since 
1981 to reduce the burden of government red tape. Despite the 
recent growth in federal regulation, legislators during the past six 
years could not even pass bipartisan regulatory process reform 
proposals like the one strengthening the Regulatory Flexibility 
Act. Members now have the chance not only to pass these 
measures, but to enact dramatic reforms like a regulatory budget 
and to consider repealing or overhauling burdensome regulations 
and agencies. 
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Taxes 
It is widely expecteKth^jamyy tax relief legislation will 

be offered in the 104th Congress and that supporters of lower 
taxes and smaller government will be considerably bolder than 
they were in 1994. Family tax relief is also likely to be proposed 
by the Clinton Administration, although this relief probably will 
be offeet by hikes in other taxes. Members also may find them­
selves considering the merits of broader tax reform proposals, 
such as the flat tax proposed by Representative Richard Armey 
(R-TX) and the Savings-Exempt-Income Tax offered by Sena­
tors Pete Domenici (R-NM) and Sam Nunn (D-GA). This mea­
sure would eliminate taxation of savings and investment income 
but maintain a "progressive" rate structure. 

This focus on tax cuts when the 104th Congress goes 
into session would be a very welcome development for the 
economy. Large tax increases in recent years have stifled 
economic growth, lowering incomes and hindering job cre­
ation. When Ronald Reagan left office in January 1989, the 
Congressional Budget Office (CBO) projected that the bud­
get deficit (only $150 billion at the time) would continue 
falling every year as long as Reagan's policies were left in 

place.' This estimate, incidentally, assumed that there would 
be no additional deficit reduction as a result of the Gramm-
Rudman-Hollings deficit reduction law. 

Unfortunately, Reagan's successors chose not to continue 
his policies. George Bush presided over a large tax increase in 
1990 (this tax bill also gutted the Gramm-Rudman law). As many 
predicted, this tax increase weakened the economy and was 
followed by higher budget deficits, not by the reduction in red ink 
promised by supporters of the tax hike. President Clinton contin­
ued Bush's tax-increase policies. Not surprisingly, the tax hike 
has slowed economic growth and, with the exception of a 
temporary dip due to exogenous factors like the deposit insur­
ance bailout, is projected to lead to higher budget deficits. 
Indeed, the White House's own budget numbers show the budget 
deficit climbing in eight of the next ten years, reaching nearly 
$300 billion.2 The Congressional Budget Office, meanwhile, 
projects deficits will climb even faster, nudging the $400 billion 
mark within ten years.3 

This pattern of failure - higher taxes followed by 
slower growth and higher deficits - has triggered renewed 
interest in tax cuts as a key component of any plan to 
rejuvenate economic growth and control the size of govem-
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ment. That means the new Congress should abruptly change 
the direction of tax policy and take the first steps toward a 
radical overhaul of the tax code. Specifically, the new Con­
gress should: 

Eliminate the tax code's anti-savings, anti-investment bias. 
The biggest economic problem with today's tax code is the 

over taxation of savings and investment. Simply stated, eco­
nomic growth and rising wages are impossible if workers are not 
given better tools, machinery, equipment, and technology. Fur­
thermore, growth is also greatly inhibited if entrepreneurs are 
penalized by the tax code and hence discouraged from taking 
risks. Unfortunately, the tax code is biased against capital forma­
tion. Unlike many of America's trading partners, the U.S. gov­
ernment taxes capital gains, double-taxes dividend income, taxes 
interest income, and imposes a tax penalty on business invest­
ment. To make matters worse, heavy increases in marginal 
income tax rates in recent years have reduced incentives to work, 
save, and invest. 

These anti-growth elements of the current tax code 
should be addressed by comprehensive legislation. The Armey 
flat tax and the Nunn-Domenici flat tax are both designed to 
improve many, if not all, of the provisions of the tax code that 
cause a bias against savings and investment. Alternatively, 
lawmakers could consider specific bills to address each of 
these problems. These targeted measures would include capi­
tal gains tax relief, both by rate reductions and by indexation 
to protect citizens from inflation. Lawmakers also should 
consider "neutral capital cost recovery" measures that would 
index business depreciation schedules (for inflation and for 
the time value of money) to alleviate the tax penalty against 
business investment. The restoration and expansion of IRAs 
would also help relieve the bias against savings and invest­
ment and thus would be a step toward the goal of an expendi­
ture tax. Under such a tax system, taxes on all income that is 
saved are deferred until the money is spent, ending the double 
taxation of income that comes from savings. 

Simplify the tax code. 
Another major shortcoming of the current tax code is its 

mind-numbing complexity. One of the reasons flat tax proposals 
are so popular with Americans is their simplicity. Scrapping the 
current tax code, with its maze of credits, deductions, penalties, 
and exemptions, and replacing it with a simple flat tax on all 
income beyond a family allowance has tremendous appeal to 
economists and ordinary Americans. Moreover, a simple tax 
code that allows all taxpayers, from single middle-income work­
ers to large corporations, to use a post-card-sized tax return 
would free up billions of dollars of resources that are now spent 
complying with the current tax code. 

Reduce taxes on families with children. 
Families with children have faced large tax increases since 

World War II because the value of the personal exemption has 
been eroded by inflation. Proposals for family tax relief, such as 
granting tax credits for each child, should be key components of 
any tax cutting package.4 Because a tax credit does not alter 
marginal tax rates, there is no increase in incentives to work, 
save, or invest. But the argument for this proposal is based on 
reducing the tax burden on families, a burden which has triggered 
self-defeating calls by overtaxed families for more government 
services. Cutting their tax burden would make it easier to control 

spending and help restore the financial independence of Ameri­
can families. Thus, while family tax relief would have positive 
economic results, the main reason for it is not any direct stimula­
tion of economic growth. 
Institute a supermajority requirement to raise taxes. 

Congress has imposed rules which require a 
supermajority to cut taxes, but taxes can be raised by a simple 
majority. This glaring inequity should be corrected by impos­
ing at least a 60 percent supermajority requirement to approve 
legislation increasing the tax burden.5 This reform will be 
especially important if a balanced budget amendment is 
approved, since this will lead some politicians to argue that 
they have no choice but to raise taxes. 

Require honest budget estimates. 
Remarkably, the revenue estimates used by Congress 

ignore the economic impact of changes in tax law. This is 
because they do not consider the incentive effects of tax rate 
changes. Instead, they calculate tax revenues on a "static" 
basis. Official forecasters do this even though history and 
economic theory show that higher taxes will slow economic 
growth and therefore will never raise as much money as 
suggested by static models (which assume that overall levels 
of work, saving, and investment remain unchanged after a tax 
rate change). Congress continues to rely on these static mod­
els. Similarly, history demonstrates that tax cuts spur addi­
tional growth. This additional growth expands the tax base 
and results in additional tax revenue. Whether the revenue 
gain from this feedback effect is sufficient to offset the 
revenue losses caused by the tax cut depends on the specific 
case. In any case', Congress should use revenue estimates that 
account for the economic impact of proposed tax changes. It 
should require the Congressional Budget Office and the Joint 
Committee on Taxation to base their estimates on more 
accurate dynamic models of the economy. 

In addition to taking these positive actions, conservatives 
in the 104th Congress should work to ensure that Congress 
avoids several pitfalls. Among them: 

• Avoid "zero-sum" tax reform. Broad tax reform 
measures have attracted considerable attention. Lawmakers should 
understand, however, that the economic impact and political 
viability of these reforms will be limited if supporters insist on 
"revenue neutrality." This is especially true if Congress contin­
ues to rely on static revenue estimates. This kind of self-imposed 
restraint ensures that broad-based tax reform has both winners 
and losers, with the losers having an understandable incentive to 
fight the proposal. 

• Beware of means testing. Restricting government 
benefits on the basis of income has considerable appeal, but 
Members should understand that this is usually a backdoor way 
of taxing people. Simply stated, any system that phases out 
benefits as income rises has the same economic impact as an 
increase in marginal tax rates. 

• Resist income-capped tax cuts. House Republi­
cans last year unwittingly proposed and voted for increased 
marginal tax rates. This happened when they included in their 
budget proposal a provision for granting a $500-per-child tax 
credit only to those Americans making less than $200,000 per 
year. If enacted, this provision would have raised marginal 
tax rates on additional increments of income for those moving 
through this income range. This income limitation turned the 
family tax credit provision into one that would marginally 
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have hurt the economy. 
The current tax system is an albatross around the neck of 

the U.S. economy. Large tax increases under Presidents Bush and 
Clinton have placed America on a slower-growth path that is 

costing workers jobs, reducing living standards, and harming 
international competitiveness. Tax cuts and reforms thus are a 
necessary and long-overdue component of any plan to restore 
growth by reducing the burden of government. 

Footnotes: 
1. Congressional Budget Office, The Economic and Budget 
Outlook, January 1989. 
2. Draft Memorandum from Alice M. Rivlen, October 3, 
1994, "Subject: Big Choices." 
3. Congressional Budget Office, The Economic and Budget 
Outlook, January 1989. 

4. See Robert Rector, "Reducing the Crushing Tax Burden 
on America's Families," Heritage Foundation Backgrounder 
No. 981, March 7,1994. 
5. Daniel J. Mitchell, "The McCain/Saxton Proposal: A 
Supermajority Antidote to Washington's Pro-Tax Virus," Heri­
tage Foundation Issue Bulletin, No. 165, June 19, 1991 

Expert? 

Daniel J . Mitchell 
McKenna Senior Fellow in Political Economy 
The Heritage Foundation 
214 Massachusetts Avenue, NE 
Washington, DC 20002 
Phone: 202-546-4400 
Fax: 202-544-2260 
Topics: General 

Bruce Bartlett 
Alexis de Tocqueville Institute 
2000 15th Street North, Suite 501 
Arlington, VA 22201 
Phone: 703-351-4969 
Fax: 703-351-0090 
Topics: Taxes and growth, flat tax, value added tax 

Carlos Bonilla 
Employment Policies Institute 
607 14th Street, NW, Suite 1110 
Washington, DC 20005 
Phone: 202-347-3900 
Fax: 202-347-5250 

Topics: Savings and investment, taxes and jobs 

Cesar Conda 

Alexis de Tocqueville Institute 
2000 15th Street North, Suite 501 
Arlington, VA 22201 
Phone: 703-351-4969 
Fax: 703-351-0090 

Topics: Taxes and growth, flat tax, value added tax 

Steve Entlin 

Institute for Research on the Economics of Taxation (IRET) 
1300 19th Street, NW, Suite 240 
Washington, DC 20009 
Phone: 202-463-1400 
Fax: 202-464-6199 
Topics: Savings and investment, taxes and growth, flat tax, taxes 
andjobs 
Peter Ferrara 
National Center for Policy Analysis 
727 15th Street, NW, 5th Floor 
Washington, DC 20005 
Phone: 202-628-6671 

Fax: 202-628-6474 
Topic: Flat tax 
J.D. Foster 
Tax Foundation 
1250 H Street, NW, Suite 750 
Washington, DC 20005 
Phone: 202-783-2760 
Fax: 202-942-7675 
Topics: Savings investment, taxes and growth, flat tax 

Arthur Hall 
Tax Foundation 
1250 H Street, NW, Suite 750 
Washington, DC 20005 
Phone: 202-783-2760 
Fax: 202-942-7675 

Topics: Savings investment, taxes and growth, flat tax 

Kent Jeffreys 

National Center for Policy Analysis 
727 15th Street, NW, 5th Floor 
Washington, DC 20005 
Phone: 202-628-6671 
Fax: 202-628-6474 
Topic: Flat tax 

David Keating 
National Taxpayers Union 
325 Pennsylvania Avenue, SE 
Washington, DC 20003 
Phone: 202-543-1300 
Fax: 202-546-2086 
Topic: 10 Tax increases 

Lawrence Kudlow 
Economics Editor 
National Review 
150 East 35th Street 
New York, NY 10016 
Phone: 212-679-7330 
Fax: 212-696-0309 
Topics: General 

Paul Merski 
Tax and Budget Analyst 
Citizens for a Sound Economy 
1250 H Street, NW, Suite 700 

14 //VS/£>£ THE NEW CONGRESS - December 23, 1994 



If 

Washington, DC 20005 
Phone: 202-783-3870 
Fax: 202-783-4687 
Topics:Taxes, growth, flat tax 

Stephen Moore 
Cato Institute 
1000 Massachusetts Avenue, NW 
Washington, DC 20001 
Phone: 202-842-0200 
Fax: 202-842-3490 
Topics: Taxes, growth, flat tax, value added tax 

Grover Norquist 
President 
Americans For Tax Reform 
1320 18th Street, NW, Suite 200 
Washington, DC 20036 
Phone: 202-785-0202 
Fax: 202-785-0261 
Topics: General 

Aldona Robbius 
Fiscal Associates, Inc. 
1515 South Jefferson Davis, #810 
Arlington, VA 22202 
Phone: 703-413-4371 

Fax: 703-413-4371 
Topics: Savings and investment, taxes and growth, flat tax 

Gary Robbins 
Fiscal Associates, Inc. 
1515 South Jefferson Davis, #810 
Arlington, VA 22202 
Phone: 703-413-4371 
Fax: 703-413-4371 
Topics: Savings and investment, taxes and growth, flat tax 

Paul Craig Roberts 
Cato Institute 
1000 Massachusetts Avenue, NW 
Washington, DC 20001 
Phone: 202-842-0200 
Fax: 202-842-3490 

Topics: Taxes, growth, flat tax, value added tax 

Norman Ture 
Institute for Research on the Economics of Taxation (IRET) 
1300 19th Street, NW, Suite 240 
Washington, DC 20009 
Phone: 202-463-1400 
Fax: 202-464-600 
Topics: Savings and investment, taxes and growth, flat tax, taxes 
and jobs 

Welfare 
Lawmakers of both^paitics, agwell as White House offi­

cials, maintain that there must be radical reform of the welfare 
system because that system has failed. What will separate law­
makers in 1995 is whether they support real reform, in line with 
the evidence and in line with the views of ordinary Americans, or 
an expansion of welfare programs masked as an end to welfare. 

Real welfare reform must accomplish three objectives. 
1. Reforms must reduce illegitimacy. The collapse of 

the family and rise of illegitimacy is the number one social and 
economic problem facing America. Family disintegration is the 
primary underlying factor driving a whole range of other social 
problems, including crime, poverty, welfare dependence, drug 
use, and school failure. Because the policies needed to stem the 
growth of illegitimacy are controversial, some politicians will be 
tempted to avoid decisive action and try to limit the welfare 
reform debate to simple workfare schemes. This would be a great 
mistake. Reducing illegitimacy, not making a growing number of 
unmarried mothers work, must be the real goal of welfare reform. 
A future welfare system in which half of all children are bom out 
of wedlock while their mothers are placed in government make-
work jobs and their children are raised in government daycare 
centers will be more expensive than the current welfare system 
and will not stem the other crucial problems arising from family 
collapse. Any welfare "reform" which does not dramatically 
reduce the out-of-wedlock birth rate will be a failure. 

2. Reforms must control welfare costs. The federal 
government operates over 75 means-tested welfare programs 
providing cash, food, housing, medical care, training, and 
social services to low-income Americans. Federal and state 
spending on these programs reached a staggering $324 billion 
in 1993, or over five percent of gross domestic product 
(GDP). Even worse, without any changes in law, spending on 

these programs will rise to over $500 billion annually by 
1998. In that year, the U.S. will spend two dollars on welfare 
for each dollar it spends on national defense. 

3. Reforms must institute real and sensible work re­
quirements. Over 85 percent of Americans believe that welfare 
recipients should be required to work for the benefits they 
receive. But requiring work is far less important than the first two 
goals of stopping family collapse and controlling future welfare 
costs. Moreover, workfare schemes can easily degenerate into 
massive boondoggles which expand rather than contract the 
welfare state. However, with those caveats in mind, workfare can 
play an effective, if limited role in overall reform - but only if it 
is properly designed. 

The only federal legislation introduced so far that seri­
ously addresses the three goals of welfare reform is the Welfare 
Reform Act of 1994 (S. 2134/H.R. 4566), introduced in 1994 by 
Senator Lauch Faircloth (R-NC) and Representative James Tal­
ent (R-MO). Conservatives in 1995 should press for welfare 
reforms similar to those in the Faircloth-Talent bill. Specifically, 
the reforms should: 

Reduce illegitimacy by ending certain welfare payments and 
transferring the funds to the states. 

Under current law, having a child out of wedlock is 
actually subsidized by the federal government. The federal gov­
ernment should never have been in the business of saying, in 
effect, to an 18-year-old girl: "If, and only if, you have a child out 
of wedlock, we will send you a check in the mail." The Faircloth-
Talent bill would get the federal government out of the business 
of subsidizing illegitimacy, but not through a simplistic cold-
turkey approach. Instead, it shifts money into new programs to 
care for future illegitimate children, leading to a higher quality of 
life for those children without retaining the incentives which 
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induce out-of-wedlock births in the first place 
The bill eliminates conventional welfare for young women 

who in the future, have children out of wedlock. Starting one 
year'after enactment, federal AFDC, food stamps, and housing 
aid would be eliminated for women under age 21 who prospec­
tively give birth out of wedlock.1 The federal funds which 
ordinarily would have gone directly to these unmarried women 
would instead be given to state governments, and the states 
would be prohibited from using these funds for conventional 
welfare payments. Instead, states could use the funds for a wide 
variety of alternative programs designed to discourage illegiti­
mate births and to care for the remaining children bom out of 
wedlock. Funds could be used for such things as promoting 
adoption, closely supervised group homes caring for unmarried 
mothers and their children, pregnancy prevention programs (ex­
cluding abortion) or any other program devised by the state to 
cope with the crisis of illegitimacy. 
Control welfare costs by placing a cap on the growth of total 
federal welfare spending. 

The federal government operates over 75 overlapping 
welfare programs. Together with state spending, American 
taxpayers spend well over $300 billion on these programs, 
and the cost is projected to top $500 billion by 1998. Conser­
vatives should urge Congress to place a cap on future federal 
spending on means-tested welfare programs. The Faircloth-
Talent bill would cap the future growth of aggregate federal 
spending on these welfare programs (excluding Medicaid) at 
3.5 percent per annum. This cap on aggregate welfare spend­
ing would save the federal government more than $70 billion 
over the next five years. 

Give states the widest possible authority to redesign the 
welfare system. 

Under the cap, federal welfare funds should be given to 
each state government as a block grant. The state would be 
required to use the fund to aid low-income persons but would 
be given broad authority to set eligibility standards for all 
welfare programs. States also would be given authority to 
shift funds between programs (today they have only limited 
authority if granted a federal waiver). For example, a state 
should be able to use housing funds for job training or vice 
versa, according to state priorities. Similarly, states should be 
able to use the funds to operate new welfare programs of their 
own design. For example.if a state wished, it might operate 
one food program of its own design in lieu of 10 separate 
federal programs. 

i 

Institute serious but sensible workfare. 
The Faircloth-Talent bill would impose work require­

ments on more welfare recipients than any alternative legisla­
tion. However, the Faircloth-Talent bill is unique in 
emphasizing work requirements for the most employable 
welfare recipients (such as those with school-age children), 
rather than the least employable (such as those with infant 
children). It makes far more sense, as conservatives maintain, 
to begin workfare requirements with those welfare recipients 
who face the fewest family obstacles to joining the workforce. 
It makes little sense, by contrast, to focus first on the benefi­
ciaries who would require day care and other expensive 
services before they could reasonably be expected to work. 
Experience has shown that many of the more employable 
individuals now on welfare do not need welfare at all and 

quickly leave the rolls if made to work for their benefits. 
Because of its efficient targeting, the cost of operating work 
programs would be far lower in the Faircloth-Talent bill than 
in alternatives. 

Under the bill, the following categories of individuals 
would be required to perform workfare (community service in 
exchange for benefits received): 

• All absent fathers with children receiving AFDC who 
consistently fail to pay child support obligations; 

• One parent in all two-parent families on AFDC; 
• All single, able-bodied, non-elderly recipients of food 

stamps; 
• Half of all single mothers in the AFDC program. 
The bill recognizes that, because of high daycare costs, 

work requirements on single mothers with younger children 
will actually increase, rather than decrease, welfare costs. 
Consequently, the Faircloth-Talent bill focuses its work re­
quirements for single mothers on those who have older chil­
dren. Half of all AFDC mothers do not have any children 
under age 5.2 

The Republican "Contract With America." The Con­
tract with America announced by House Republicans contains a 
welfare proposal with provisions similar to Faircloth-Talent but 
weaker. Among differences between the Faircloth-Talent bill 
and the Contract: 

• The Contract proposal includes fewer welfare pro­
grams under its spending caps and produces about half the 
savings of the Faircloth-Talent bill. 

• Unlike the Faircloth-Talent bill, the Contract pro­
posal has no work requirements for fathers who fail to pay 
child support. It requires fewer AFDC mothers to work and does 
not focus its work requirements on the mothers with older 
children. The work provisions of the Contract bill have the 
potential to devolve into an expensive boondoggle. For example, 
the bill authorizes $6,000 in new federal funding each year for 
every single mother placed in a work program. 

• The provisions in the Contract bill to reduce illegiti­
macy are very weak. The bill eliminates welfare benefits for 
women under age 18 who have children out of wedlock in the 
future. Because of its lower age cut-off (18 as opposed to 26 
under the Faircloth-Talent bill), the Contract bill will eliminate 
welfare for only 13 percent of future illegitimate births compared 
to about 75 percent under Faircloth-Talent. 

The Clinton Administration is likely to push for merely 
cosmetic reforms in 1995: legislation that is long on rhetoric 
and short on real reform. This would enable the Clinton White 
House to grandstand on the issue and claim that the President 
delivered on his highly public promise to "end welfare as we 
know it." Conservatives should unmask Clinton's false claims 
on workfare and "time limits" - and focus the taxpayers' 
attention on the more important issues of welfare costs and 
the illegitimacy crisis. 

Congress grapples with welfare infrequently. The passage 
of sham or limited reforms in 1995 or 1996 would be a tragic 
mistake and could block efforts for real reform for half a decade 
or longer. The national debate on welfare is shifting steadily to 
the right; thus, time is on the conservative side. The more 
thorough the debate becomes, particularly on the key issue of 
illegitimacy, the better the prospects for genuine, conservative 
reform. Under no circumstances should conservatives participate 
in yet another fruitless exercise in sham welfare reform merely to 
"pass a bill." At best, that would be just another inconsequential 
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oiece of legislation condemning millions more Americans to 
S t e dependency; at « « * it would make a bad s.tuat.on 
^en worse. Since the Clinton Administration and liberals m 
Congress are unlikely to pass serious reform, the ideal course 

for conservatives is to demand an intense and thorough debate 
before passing legislation, thereby focusing public attention on 
the key issues and greatly improving the prospects for rea! 
welfare reform. 

Footnotes: 
1. Young women who had illegitimate children prior to 
the cutoff date would not have their benefits eliminated, but 
would be subject to the work requirements discussed below. 
Four years after enactment, the cutoff age would be 
raised to 26. 

2. However, the bill has provisions which prevent a welfare 
mother from giving birth to additional children as a means of 
avoiding work obligations. I f a mother had additional children 
after enrolliing in AFDC, they would not qualify her for exemp­
tion or lower priority in work programs. 
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/ L ^ b o r & EmplovmenK 
In 1995, rwpr^g ;«= pvpprtpH to^hmffe course dramati­

cally in its consideration of labor issues. In the past, the Demo­
cratic-controlled Labor Committees focused predominantly on 
organized labor's top agenda items, such as striker replacement 
and plant-closing legislation or hiking the minimum wage. Given 
the make-up of the new Congress, conservatives have a historic 
opportunity to shift the focus of debate to a number of issues that 
the previous majority would never allow to be considered. High 
on the list for review should be restrictive labor laws enacted in 
the 1930s that do not address the needs of today's workplace. 
In addition, Congress should use its oversight power to 
review recently enacted civil rights laws and the 
Administration's regulatory agenda. 
Conservatives should work to achieve reforms that would: 

Repeal the prevailing wage laws. 
The Davis-Bacon (1931), Walsh-Healy (1936), and Ser­

vice Contract (1965) Acts require the government to pay union-
scale wages on federally financed construction sites and with 
regard to contracts for equipment and services. These laws make 
it virtually impossible for low-skilled workers, especially mi­
norities and young people, to be hired on government jobs 
because their productivity cannot justify the mandated wages. 
Besides their inherent unfairness, these laws cost taxpayers 
dearly. The Congressional Budget Office estimated in 1993 that 
repealing the Davis-Bacon Act alone would save the federal 
government close to $3.3 billion over five years. Repealing the 
Service Contract Act would save at least another $1 billion over 
a five-year period. 

Implement the Beck decision. 
The Supreme Court decided in a 1988 case, Communi­

cations Workers of America v. Harry Beck, that Beck, a non­
union member working for the Bell telephone system, was not 
required to pay fees to the union under its contract with 
AT&T. Beck objected to the union's using his fees to pay for 
political activities instead of job-related collective-bargain­
ing issues. The Supreme Court correctly decided that Ameri­
can workers should not be forced against their will to give 
money to finance political candidates. The Bush Administra­
tion issued an executive order implementing the decision, but 
in one of his first actions in office, President Clinton re­
scinded it. Legislation is needed not only to codify the Beck 
decision, but also to require unions to disclose how much of 
their members' dues are spent on political activities. 

Institute a freeze on existing rulemaking efforts and conduct 
hearings on the most controversial White House proposals. 

The Labor Department's semiannual regulatory agenda 
lists 21 rulemaking proposals which the Clinton Administra­

tion intends to implement in the next year and which are 
expected to have "significant" impact, or to cost the economy 
more than $100 million annually. Among these rules are two 
OSHA rulemakings already underway that would regulate 
indoor air quality and repetitive motion injuries. I f imple­
mented, these are expected to cost the economy billions of 
dollars annually. Other Labor Department rulemaking pro­
posals affect child labor rules, the Fair Labor Standards Act, 
and the Service Contract and Davis-Bacon Acts. 

In reviewing these regulatory proposals. Congress should 
require the Labor Department to justify the cost-benefit analysis 
and risk assessments prepared for the rules and rank them in order 
of priority. In addition, the Department should be required to 
offset the costs of proposed rules by repealing other rules that are 
no longer needed or that address lesser priorities. As mentioned 
earlier, the Davis-Bacon and Service Contract Acts should be 
repealed and all rulemaking frozen. 

Conduct oversight hearings over the next two years that 
examine all aspect of the Occupational and Mine Safety Acts, 
Fair Labor Standards Acts, recently enacted civil rights laws, 
and child labor rules. 

Congress should consider first the OSHA and FLSA 
statutes and the recently enacted civil rights laws. Among the 
many issues that could be considered: 

• In examining these statutes, lawmakers should pay 
close attention to inconsistencies with regard to such questions as 
coverage thresholds, penalties, statutes of limitations, and post­
ing requirements, among others, so that business can expect 
some degree of consistency in the different laws. 

• With regard to OSHA, Congress should examine 
agency rulemaking, enforcement, and compliance assistance 
programs. Too often, proper risk assessments and cost-benefit 
analyses are not conducted on the agency's rulemaking propos­
als. And the agency spends too much time and money on 
enforcement rather than on its successful and underfunded vol­
untary protection and on-site consultation programs, which take 
a more cooperative approach to providing a safe workplace. 

• The Fair Labor Standards Act, which was enacted 
in 1938, has not kept pace with today's workplaces. Among the 
issues that should be addressed are amending the law to allow 
flexible time schedules and private sector compensatory time in 
lieu of overtime wages and restoring the small business exemp­
tion from FLSA coverage. 

• The 1990 Americans With Disabilities Act and 
the Civil Rights Act of 1991 have had an enormous impact on 
the workplace, affecting how an employer, hires, fires, and 
treats workers on the job. The litigation generated by these 
laws is shown by the substantial backlog of cases at the Equal 
Employment Opportunity Commission and the number of 
court cases that are determining what the laws mean for 
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employers. Congress should review the implementation of 
these acts to see whether the original intent in each case is 
being carried out. 

Ultimately the well-being of the American worker de­
pends upon the economy's ability to crate jobs. U.S. companies 

cannot compete in a global economy under the current patchwork 
of labor regulations and laws. Congress should not miss this 
excellent opportunity to conduct a thorough review of these 
issues and to throw out those laws and regulations that are no 
longer needed. 
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Fnvironment 
ProposedriSlcassessment amendments opposed by the majority 

leadership in both the House and Senate also helped to kill 
consideration of Clean Water Act and Superfund reauthorizations, 
as well as pesticide reform, although there were some other factors 
in those issues. Further, a risk assessment amendment a\was added 
tot he Safe Drinking Water Act reauthorization bill, effectively 
blocking consideration of the bill in the House. 

Whilethe same issues that confronted environmentalists in the 
103rd Congress will reappear in the 104th, the ability of 
environmentalists to resist bipartisan initiatives will be eroded 
because of the change in party control. Thus, the environmentalists 
are likely to attempt a three-pronged strategy, foreshadowed during 
the last Congress, to minimize their vulnerability while capitalizing 
on their strengths. Conservatives must thwart these efforts and 
instead press for legislation to advance the "unholy trinity" issues. 

The first element of the environmentalist strategy likely 
will be to limit debate to relatively few pieces of legislation on the 
104th Congress and use new tactics to gut conservative amendments 
to bills that are brought up. The two reauthorization bills most likely 
to be pushed by the Adm inistration are the Safe Drinking Water Act 
and Superfund. Other possible major battlegrounds include the 
Clean Water Act and Endangered Species Act reauthorizations-
bills that could be used to open the door to greater protection of 
private property rights. 

In addition, while the Clinton Administration has signaled its 
willingness to be flexible on risk assessment reform, the White 
House and its allies likely will try to counter the threat of more 
conservative risk assessment reform by trying to push legislation 
similar to Representative Herbert Klein's (D-NJ) measure, 
introduced last session, that effectively gutted the substantive 
provisions of other risk assessment bills. By enacting a hollow risk 
assessment bill, they possibly could block further bills on the 
grounds that the legislative "need" for reform had already met. 
Conservatives should vigorously oppose this strategy of watering 
down property rights and risk assessment measures forthe same reason 
the environmentalists devised it- it would end thechanceofreal reform. 

Second, in its attempts to further the environmental lobby's 
agenda and thwart conservative reforms, the Administration likely 
will rely increasingly on executive orders, departmental policy 
directives, and rule-making to pursue its real agenda. For instance, 
EPA Administrator Carol Browner already has announced she 
intends to pursue administratively Clinton's Superfund "reform" 
proposals that Congress failed to enact last session. Attempts such 
as this to usurp congressional authority in order to avoid reform 
proposals should be blocked. 

Third, environmentalists and the Clinton Administration 
likely will look increasingly toward international agreements to 
further their agenda, as they sought to do through side agreements 
to the North American Free Trade Agreement and the General 
agreement on Tariffs and Trade (G ATT). The White House probably 
will also urge the Senate to ratify some treaties that are not even 
written yet, such as the Biodiversity Treaty.3 On principle, the 
Senate should refuse to consider any such unwritten treaty. 

Although the issuespushed in treaty negotiations willvaty according 
to the specific international agrean ent, the environmental ists are working 
hard to incorporate the idea that regulation of the environment is a 
legitimate purpose of international economic agreements. 

To fix the fatal flaws in the legal framework of the nation's 
environmental policies, and to advance "unholy trinity" objectives, 
conservatives in Congress should push for legislation to: 
Require agencies to compensate property owners for their lost 
value whenever their property rights are infringed or restricted. 

This is a simple fairness issue. If regulations that restrict 
property owners' right to use their land are truly for the public good, 
the public should pay for them and not some hapless landowner. 
This is also a populist issue. The vast majority of victims of 
government seizure of property though regulation fare ordinary 
Americans. And this is an issue involving the philosophy of the 
nation. The Founding Fathers well understood that citizens are 
helpless against encroachments on freedom if their property is insecure. 

The strongest proposal so far introduced to protect property 
rights was by Senator Phil Gramm (R-TX). Thtsmeasure, introduced 
in 1994, would require payments to property owners for their lost 
value whenever the government infringed their rights unless the 
infringements was found to be of negligible value. The next strongest 
proposal was introduced by Representative Dick Armey (R-TX), who 
is committed to offering an even stronger bill in the 104th Congress. 
Transfer substantial control of public lands to states. 

The federal government owns four out of every ten acres of 
land in America, but has proved to be an abysmal steward of those 
lands. Local ecologies and economies have suffered under its "one-
size-fits-all" and bureaucratic approach to land management. Hardest 
hit have been the western states, where typically the federal 
government owns more land than the states, localities, and private 
citizens combined. The power over these lands should be returned 
to the state governments, which are intimate with the environmental 
and economic concerns unique to their part of the country. In this 
way, those most affected would have the greatest voice. 
Require risk assessments to prioritize environmental problems. 

Federal agencies should be required to perfonn risk assessments 
before regulating or banning products to promote the health and 
safety of people or the environment unless the threat is immediate. 
Moreover, they should conduct risk assessments of existing 
regulations so that those involving negligible risks do not remain on 
the books. Risk assessment is too powerful an informational tool to 
ignore when regulating. The first step in correcting this problem is 
to require agencies to conduct consistent, replicable risk studies according 
to accepted scientific standards so that risks can be prioritized. 
Require that all the costs of regulating risks be quantified using 
cost-benefit analysis. 

The Office of Information and Regulatory Affairs within the 
Office of Management and Budget should perform cost-benefit 
analyses of proposed regulations that recognize the foregone 
benefits of alternative actions. To the extent possible, these 
"opportunity costs" should be factored into the equation because 
money spent on the regulation could not be spent elsewhere, and 
other competing beneficial policies could not be implemented. 
Since the benefit side of cost-benefit equations typically relies on 
"soft" and malleable figures, it is necessary to tum the analyses over 
to highly qualified government officials who also are disinterested 
in the final outcome of the study. Only after the net cost is 
determined should that cost be compared with the benefit of the 
potential lives saved. 
Require the executive branch to submit periodically to Congress 
a priority list of which regulations save the most lives for every 
dollar spent 

The net cost of regulations under cost-benefit analysis should 
be divided by the number of lives saved, as well as by the level of 
risk to the average American. This figure would represent the 
number of lives saved for revery dollar spent. This benchmark 
figure would provide an important tool to Congress in setting 
policy and monitoring rules. As part of this report, agencies should 
be directed to intermix common everyday risks, such as death by 
lighming, so that legislators and the public have a framework idea 
of the magnitude of the risks that are regulated. 
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Require agencies to compare proposed regulations against the 
priority list 

Congress should require that proposed regulations be compared 
against the priority list. Whenever an agency proposes to take an 
action that ranks lower on the priority list than another, it should 
justify in detail the decision to spend society's economic resources 
on a regulation that, in effect, would save fewer lives or increase net 
costs more than other uses of those resources. In this way, America 
can achieve the highest benefits at the least cost. 
End retroactive liability and joint and several liability. 

I f the Superfund legislation is brought up for reauthorization, 
conservatives should press forthe elim ination of retroactive liability. 
Today, owners of land are held liable for pollution they inherited at 
waste sites. This unfairly places the cost of past actions in the hands 
of innocent individuals and companies. By the same token, 
conservatives should press to eliminate joint and several liability. 
Today, individuals are liable to pay formulti-million-dollar cleanups 

of sites to which they contributed only a tiny fraction-such as 
dumping a few auto batteries. 

If the United States is to remain competitive in the world 
marketplace, its unnecessarily expensive, ineffective, and unfair 
environmental laws must be reformed or repealed. It is not simply 
a matter of improving the economy. It is also a matter of improving 
the average American's overall quality of life. By squandering 
resources on relatively unimportant environmental problems, the 
nation wastes money, lives, and the benefits of real environmental 
improvements. Moreover, it is a matter of justice and fairness. I f a 
regulatory taking of a person's property is truly for the public good, 
then the public should pay for it. 

3 This happened late in the 103rd Congress regarding the 
Biodiversity Treaty when the Senate came very close to voting on 
ratification of an unwritten treaty. 
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Health Care 
fcare played only a small role during the election, and 

there probably will be little enthusiasm for a debate over sweeping 
reforms in 1995. Nevertheless, it is likely there will be pressure, 
from many Democrats and from someRepublicans, for an enactment 
of a "first step" or "incremental" bill that includes those measures 
on which there is said to be broad agreement. Liberal Democrats 
will see this approach as laying the foundations for sweeping 
reform in the future. Conservatives should demand to know what 
is the ultimate destination of any "first step" to health care reform. 
If it gives government greater control over the health care of 
Americans, any modest or incremental action should be rejected. 
Instead, conservatives should advance proposals that will take the 
health system in a very different direction, giving Americans 
greater control over the design of their personal health care benefits 
and greater control over how much is spent on their health care and 
who in the health system receives that money. 

The Mainstream Group proposal may reemerge in the Senate 
as such an incremental bill, as might the bipartisan Rowland-
Bilirakis bill in the House. Liberal Democrats likely will push the 
so-called KidCare proposal, advanced in 1994 by Senator Tom 
Harkin (D-IA). this would establish much of the infrastructure of 
the Clinton plan (e.g., alliances, a standard benefit package, and a 
new subsidy program) but only for children. It is not clear whether 
this will have full liberal backing, however. Even Representative 
Jim McDermott, who supports a Canadian system, doubts the 
soundness of KidCare. According to McDermott, "[K]idCare has 
a rhetorical attractiveness but would be a practical nightmare 
precisely because of its reliance on government bureaucracy."1 

Conservatives should oppose all such fragments of the rejected 
Clinton health plan. 

New legislators, and even many returning Members, probably 
will find themselves overwhelmed by the technical jargon of the 
health care debate on Capitol Hill. Terms such as "community 
rating," "adverse selection," "risk pools,""purchasing cooperatives," 
"portability," and the like are indeed confusing and make it difficult 
for lawmakers to understand the real underlying issues at stake. 
However, at the heart of the health care reform debate are two 
fundamental questions that every Member should keep firmly in mind: 

First: In any reform, who is going to make the key decsion 
over health plans, benefit levels, services, and choice of doctors? 
Either it will be the federal government and government-sponsored 
agencies, or it will be constituents. Conservatives should support 
reforms that give more direct control to families. 

Second: In any reform, who is going to control the amount 
of money that is spent on health care? Again, either it will be the 
federal government and government-controlled agencies, or it will 
be constituents. Again, conservatives should support reforms that 
give more direct control to families. 

This means conservatives should: 
Reject any incremental step that would lead to an increase of 
government—or even employer—control over the health care of 

families. 
The plans espoused in 1994 by the Clinton Administration and 

liberals in Congress answered both questions with the same answer: 
the system will be controlled, managed, and run by government 
agencies. Many of the incremental measures put forward in 1995 
will share the same view and therefore should be unacceptable to 
conservatives. In addition, conservatives should vehemently oppose 
legislation that, in the guise of promoting federalism and state 
experimentation, actually would facilitate a government takeover 
of the design and control of existing private plans. Legislation of 
this kind likely to be proposed in 1995 includes changes in the 
ERISA statute (which, among other things, regulates self-insured 
health plans). These changes, if enacted, would permit state 
governments to impose new mandates on companies now running 
their own plans. 

In rejecting these incremental steps, Congress also should go 
no further down the road of imposing even tighter price controls in 
the Medicare system. Price controls do not work, which is why 
Medicare continues to surge despite ever-increasing regulation and 
cost-shifting to private plans. When faced with votes on the 
Medicare budget, conservatives should demand reforms that will 
introduce more consumer choice in the system as the way to control 
costs (see below). 

On the other hand, conservatives should pursue incremental 
steps, while developing more substantial legislation, to deal with a 
fundamental design flaw in the current system that leads to anxieties 
among families about long-term security of benefits and access to 
chosen physicians. The flaw: because the tax code excludes 
company-sponsored and company-owned health benefits from an 
employee's taxable income but allows virtually no tax break for 
health care acquired in any other way, working Americans are 
effectively forced to cede control of health care to their employers. 
Iftheydonot,theyfaceahugetax penalty. This perverse tax penalty 
means families are denied the security ofownership and control and 
are subject to arbitrary cost-cutting measures instituted by their 
employers. Further, because the tax code favors insurance over 
direct payments, families and physicians face needless insurance 
paperwork and "third party" payments that help drive up costs. 

Comprehensive legislation to deal with this flaw was introduced 
in 1994 by Senator Don Nickles (R-OK) and Representative Cliff 
Steams (R-FL). The Consumer Choice Health Security Act (S. 
1743/H.R. 4550) would, among other reforms, replace the current 
tax exclusions and deductions with a new refundable tax credit for 
insurance, out-of-pocket expenses, and contributions to a Medical 
Savings (Medisave) Account. In addition to considering such 
comprehensive legislation, conservatives can support more limited 
measures that would begin to increase family control and choice of 
benefits. Among the steps Congress could take in 1995: 
Restore the tax deduction for health insurance purchased by 
the self-employed and provide similar tax relief to families 
without coverage today who buy their own coverage. 

Giving families effective control over their health care means 
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removing the tax penalties against non-employment-based plans. 
Open the Federal Employee Health Benefits Program (FEHBP), 
which covers Members of Congress and federal workers, to 
other Americans. 

The FEHBP, which covers almost 10 million Americans, is the 
largest health system which allows families to choose and own their 
health plan no matter where they work. Congress should open up 
this system to other groups of Americans, such as military families 
and those without employment-based coverage. 
Introduce Medisave Accounts from which payments can be 
made directly for medical services or for personalized insurance. 

One way to begin to do this would be to ease the rules 
govemingthe tax-free flexiblespendingaccountscurrently offered 
by many employers. Specifically, Congress should allow employees 
to roll over unused balances from year to year and to continue their 
accounts as personal health savings plans if they leave their current 
places of employment. 
Allow families the same tax exclusion for insurance obtained 
through such organizations as unions and churches as they 
have today only for employer-sponsored plans. 

Many unions, churches, state farm bureaus, and other 
organizations run health plans today. But in most instances ordinary 

Americans receive no tax break for joining such non-employment-
based plans. This tax unfairness should be ended so that Americans 
can choose what organization they prefer to sponsor their health care. 
Introduce a new Medicare voucher. 

Under this option, new retirees could choose to accept a 
Medicare voucher to help offset the cost of private insurance and 
medical payments instead of joining the traditional government-
reimbursement Medicare program. After an initial period to assess 
demand for such a voucher, the option could be extended to all 
retirees. 

Many returning and newly elected Members of Congress may 
assume that health care is off the congressional agenda. While 
sweeping reform of the scale envisioned by President Clinton is 
unlikely, even the supposedly modest incremental bills discussed 
briefly at the end of the 103rd Congress would mean major changes in 
today's system. Moreover, as Congress considers the Medicare budget 
and other health programs, even small changes will push the system in 
a certain direction. It is crucial, therefore, that conservatives keep their 
attention focused on the basic issues in health care and take small steps 
only after contemplating where these steps ultimately will lead. 

1 Quoted in the Washington Times, September 13, 1994. 
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700 13th Street, NW, Suite 500 
Washington, DC 20005 
Phone: 202-393-2100 
Fax:202-393-2134 
Topics: Ethical issues, rationing of care, 
impact tm families 

William J . Dennis 
Senior Research Fellow 
National Federation of Independent 
Business Foundation 
600 Maryland Avenue, SW 
Washington, DC 20024 
Phone: 202-554-9000 
Fax: 202-484-1567 
Topics: Financing, effect of mandates on 
small businesses 

Paul J . Feldstein 
Graduate School of Management 
University of California, Irvine 
Irvine, CA 92717 
Phone:714-856-8157 
Topics: State-level employer mandates, 
health associations 

Robert B. Helms 
Director of Health Policy Studies 

American Enterprise Institute 
1150 17th Street, NW 
Washington, DC 20036 
Phone: 202-862-5877 
Fax: 202-862-7177 
Topics: Systemic health reform, government 
regulation 

Molly Hering 
American Legislative Exchange Council 
910 17th Street, NW, 5th Floor 
Washington, DC 20006 
Phone: 202-466-3800 
Fax: 202-466-3801 
Topics: Medical savings accounts, state-
level issues 

John Hoff 
Attorney 
Swidler and Bain 
3000 K Street, NW, Suite 300 
Washington, DC 20007 
Phone: 202-424-7508 
Fax: 202-424-7643 

Topics: Financing, hospital associations 

Ed Neuschler 

Director of Policy Development 
Health Insurance Association of America 
1025 Connecticut Avenue, NW, Suite 1200 
Washington, DC 20036 
Phone: 202-223-7870 
Fax: 202-828-4511 
Topics: Private insurance reform, Canadian 
system 
Jane Orient, M.D. 
Executive Director 
Association of American Physicians and 
Surgeons 
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Washington, DC 20005 

Phone: 202-783-3870 
Fax: 202-783-4687 
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Michael Tanner 
Director of Health and Welfare Studies 
Cato Institute 
1000 Massachusetts Avenue, NW 
Washington, DC 20001 
Phone: 202-842-0200 

Fax: 202-842-3490 
Topics: Systemic health reform, state reforms 

GaUWHensky 
Senior Fellow 
Project HOPE 
7500 Old Georgetown Road, Suite 600 
Bethesda, MD 20814 
Phone: 301-656-7401 
Fax: 301-654-0629 
Topic: Financing 

Tflemmmunications^-^' 
•nrerTiewCongress must move swiftly to deregulate 

telecommunications. Each day that sharper competition is delayed, 
consumers are made to pay the price. A study by the WEFA Group, 
an economic forecasting firm in Burlington, Massachusetts, finds 
that if all telecommunications regulations were removed, the 
economy would grow, on average, by 3.3 percent per year, compared 
with only 2.9 percent without complete deregulation.! The study 
estimates that consumers would enjoy savings of approximately 
$63 billion ayear with deregulation.2 Exports of high-tech telecom 
products also could increase greatly if the Baby Bells were perm itted 
to manufacture equipment. It is vital, therefore, that the new 
Congress craft a deregulatory reform package that avoids the many 
flaws that doomed last year's bills. 

In 1995, telecommunications will again be a hotly debated 
issue. Incoming Majority Leader Robert Dole already has signaled 
that telecommunications reform will be one of the first legislative 
items taken up by the Senate. Although it is unclear how legislation 
will proceed in the House, action in that chamber is likely to begin 
with the re-introduction of last year's bill. The versions of 
deregualtory legislation that will emerge from House and Senate 
committees in 1995, however, most likely will bemarkedly different 
from those considered in 1994 since Republicans will wield more 
power. 

Lawmakers must expect to confront the same industry-based 
politics of telecommunications deregulation as Congress faced last 
year. Baby Bell, long-distance, and cable companies will again face 
off over the question of how soon one industry should enter 
another's markets. Debates also will rage on the nature and extent 
of "universal service" - that is, do consumers have a right to all the 
information and educational services on the market, and who 
should pay forthem if they do? Currently, more profitable segments 
of the industry subsidize more costly services. This leads to 
inefficient cost-shifting between industry carriers, and some 
consumers have to pay artificially high prices to provide below-
cost services to other consumers. "Domestic content" requirements 
will also be a sticking point Last year's bills contained "domestic 
content" clauses explicitly requiring Babe Bells to manufacture all 
equipment within the United States and purchase all their 
components from domestic firms as well. 

I f America is to remain aglobal leader in telecommunication. 
Congress must steadfastly oppose any attempt to slow the advance 
of competition in this industry. Last session's bills effectively 
treated this important industry as a fixed pie to be divided among 
existing players, with each getting a particular slice. But with 
technological innovation and restmcturing rapidly taking place, the 
regulated monopoly model on which current law is based is 
outmoded and - worse still - is holding back a leading U.S. 
industry. In order to avoid this outdated view of the market, 
legislation in 1995 should remove all barriers to competition and 
innovation without erecting new rules that attempt to determine 

how the market should look in the future. To accomplish this goal, 
Congress must implement a three-step reform package: 
Eliminate aU federal telecommunications entitlements. 

Currently, regulators require that billions of dollars in subsidies 
be transferred from one industry segment to another in an attempt 
to extend telephone service universally at artificially low prices. 
Suchconsumerentitlementseffectivelydestroycompetition.hurting 
consumers in the long run, since carriers receiving such subsidies 
are given an unfair advantage over potential new entrants. In 
addition, it is unclear whether these subsidies actually help bring 
service to truly needy Americans. In many cases, extra costs are 
imposed on low-income inner-city families to subsidize service to 
rural middle-class residents. Moreover, subsidies generally are not 
needed to extend service. Just as television programming has been 
extended to nearly every American home without government 
pricing mandates - including to 91% of poor households3 — 
telephone service would be provided even in the absence of federal 
requirements and subsidies. 

While these subsidies have extended service to many 
Americans, it has come at a very high cost One recent study found 
that the telephone industry loses between $1.5 billion to $ 10 billion 
per year from questionable attempts to provide universal service in 
this manner.4 Hence, the down side of such an inefficient 
subsidization policy is the elimination of any potential competition 
in local markets that could offer consumers a greater range of 
options. To remedy this, all federal telecommunications entitlements 
must be abolished. Any remaining assistance needed to ensure that 
poor Americans and those living in remote areas receive basic 
telephone service can and should be carried out at the state or local 
level. Such assistance should be provided directly to individuals, 
not to carriers who use these subsidies to help insulate themselves 
from competition. 

Repeal all federal barriers to telecommunications competition. 
There is no justification for entry barriers in the 

telecommunications market Therefore, all laws governing entry 
should be abolished. The Modification of Final Judgments the 
cable-telco ban, state barriers to competition, protectionist 
investment rules, cable and telephone rate regulation, radio spectrum 
management, and restrictions on mergers and alliances all should 
be removed from the statute books. 
Establish a federal "open access" policy. 

Finally, to ensure that the telecommunications industry makes 
the transition from a regulated monopoly to a competitive 
marketplace, Congress should enact an open access policy that 
guarantees every carrier access to every other carrier's network. 
This policy would make sure providers can offer service to all 
consumers while simultaneously making the market much more 
competitive. It also would help alleviate the need for any other form 
of federal regulation. Assuring open access would be the only task 
remaining for the FCC. 

If these steps are taken, telecommunications freedom will be 

INSIDE THE NEW CONGRESS - December 30, 1994 



guaranteed, competition in this traditionally monopolistic industry 
will become a reality, and consumers will reap the rewards in the 
form of greater service options and lower prices. Senator Dole's 1994 
draft proposal would achieve mostof these goals. Specifically, it would 
have rapidly eliminated entry barriers, streamlined the subsidization 
process, and required carriers to enter into good-faith interconnection 
agreements to guarantee open access.6 That proposal would constitute 
a good starting point for deregulation in the new session. 

Legislators should realize that other industries and their 
customers care deeply about how the telecommunications industry 
is deregulated. For example, the computer industry will play an 
important part in the construction of the "information superhighway" 
in upcoming years. That industry's ability to grow will depend 
heavily on telecommunications regulations. But new regulations 
that were added to last year's legislation would have placed onerous 
new requirements on information providers. Lawmakers must 
reject such an approach, pointing out to companion industries how 
much principled telecom deregulation will help them. 

Utility companies also want a free market in 
telecommunications since they can provide many communications 
services through their local systems. Electric or gas utility companies 
could make technological modifications in their existing networks 
and soon become serious competitors of local telephone companies 
if Congress allowed them to do so. For example, electric companies 
could wrap fiber-optic communications wires around aerial cables. 
Gas companies could feed wires through existing underground 
ducts once used to send gas or buy new cables within existing 
rights-of-way. Currently, utilities are restricted form entering other 
industries under the Public Utilities Holding Company Act of 1935. 

Legislators also should not be surprised to leam that organized 
labor will push hard, as it did last session, for more radical 
deregulation than many big businesses want This is because labor 
groups realize liberalization of this sector will mean more jobs in 
the future. In fact, the WEFA Group study shows that 3.6 million 
more jobs will be created by 2003 than would have been expected 
without deregulation.? 

Congress therefore should support an "open access" platform 

for telecom munications because it would guarantee rapid transition 
toacompetitivemarketplace that benefits the industry andconsumers 
alike. The tumultuous technological transformation taking place in 
this industry makes it impossible for Washington even to try to 
manage this sector any longer. Just as the computer industry and 
many other American high-technology industries have become 
highly competitive without federal micromanagement, intervention, 
and subsidies, so can the telecommunications industry. 
Liberalization will mean increased competition, more high-skilled 
and high-paying jobs, increased exports, and lower consumer 
prices for a greater variety of services. But Congress must pass 
principled deregulatory legislation this year for this hope to become 
a reality. 

1 The WEFA Group, Economic Impact of Eliminating the 
Line-of- Business Restrictions on the Bell Companies (Burlington, 
MA: The WEFA Group, July 1993). 

2 Ibid. 
3 U.S. Department of Energy, Energy Information 

Administration, Housing Characteristics 1990, May 1992, p. 115. 
4 David L. Kaserman and John W. Mayo, "Cross-Subsidies 

in Telecommunications: Roadblocks on the Road to More Intelligent 
Telephone Pricing," Yale Journal on Regulation, Vol. 11 (Winter 
1994), p. 121. Kaserman and May argue these estimates are 1 ikely 
to be too low since "they do not consider the incalculable losses 
resulting form the distortion of dynamic market incentives to create 
and adopt technological advances that make more efficient use of 
the long-distance network." 

5 The MFJ is the decree that broke up the telephone system 
in 1982. It remains a primary obstacle to telecommunications 
competition since it prohibits the Baby Bells from entering long­
distance markets and from manufacturing equipment. 

6 See Adam D. Thierer, "Senator Dole's Welcome Proposal 
for Telecommunications Freedom," Heritage Foundation 
Backgrounder Update, No. 233, August 24, 1994. 

7 WEFA Group, op. cit. 
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Beverly McKittrick 
Citizens for a Sound Economy 
1250 H Street, NW, Suite 700 
Washington, DC 20005 
Phone: 202-783-3870 
Fax: 202-783-4687 

Topics: Long distance versus local 
exchange, international events 

J. Gregory Sidak 
American Enterprise Institute 
1150 17th Street, NW 

Washington, DC 20036 
Phone: 202-862-5877 
Fax:202-862-7177 
Topics:Protectionism,alliances, rate regulation, 
long distance versus local exchange 

Pefcnse apd Military ReaftHjess 
Tho question fui 1995 Win be whether the Administration's 

budget will be large enough to fund the military force it claims it 
wants. The Clinton defense program was established by the "Bottom-
Up Review" of defense policy, completed in September 1993. The 
Heritage Foundation estimates that the program is underfunded by 
around $100 billion for fiscal 1995-1999.5 One of the most 
important questions facing the new Congress will be whether to 
fimd these shortfalls. The Administration's request is likely to be 
consistent with last year's five-year budget proposal, which means 
the underfiinding will continue. 

The opening round of this debate in 1995 will occur during 
consideration of the fiscal 1996-fiscal 2000 Budget Resolution. If 
Congress is to provide full funding for the Bottom-Up Review 
program, the Budget Resolution at aminimum will have to provide 
the following defense budget authority: 1) $274 billion in fiscal 
1996; 2) $275 billion in fiscal 1997; 3)$283 billion in fiscal 1998; 
4) $290 billion in fiscal 1999; and 5) $299 billion in fiscal 2000. 
This level is more than $100 billion greater than the amount the 
Administration is expected to request for the five-year period. 

Now that the Republicans control the leadership of the 
Congress, they can be expected to demand higher levels of defense 
spending. The GOP Contract With America calls forthe creation of 
a Commission on National Security and Department of Defense 
Force Structure and Readiness Funding Shortfalls to report on 
whether current funding levels are adequate. This commission will 
review military pay raises, funding for missile defense, five-year 
defense budget short falls, restoration of fimding to readiness 
accounts, and defense policies regarding United Nations 
peacekeeping duties. 

The military disaster in Somali in late 1993, in which forty 
servicemen were killed, drew attention to other aspects of the 
Clinton Administration's defense and foreign policies beyond 
budget issues. Flip-flops regarding nuclear negotiations with North 
Korea, the on-again, off-again occupation of Haiti, and the absence 
of a firm policy on the war in Bosnia have contributed to a sense that 
the Administration lacks focus and direction. To restore American 
military strength and confidence in U.S. national security policy, 
Congress must: 
Restore funds cut from missile defense. 

The ballistic missile threat posed by countries such as Iraq and 
North Korea should focus attention on the need for America to 
defend itself and its allies from missile attack. The Clinton 
Administration claims that it wants to develop and deploy defenses 
against shorter-range(theater)missiles which endangerU.S. troops 
stationed overseas. However, it has deferred the decision to deploy 
defenses against long-range (strategic) missiles which can threaten 
American territory. In all, ithascutthePentagon'smissile defense 
budget by over 50 percent from the level proposed by the Bush 
Administration for fiscal 1995-1999. 

The Ballistic Missile Defense program will receive 
approximately $2.8 billion in fiscal 1995. If Congress wants to 
restore funding to the level recommended by the Bush 
Administration for fiscal 1996, which would have provided for 
research and development of a robust missile defense system, it will 
have to add some $7.6 billion to current levels. 

Adequately fund combat readiness. 
The armed forces are now engaged in some fifteen 

peacekeeping and humanitarian military operations around the 
world. This is a burden on near-term military readiness which the 
Clinton Administration has been paying for at the expense of 
medium and long-term readiness. 

Near-term readiness is funded primarily through the defense 
budget'smilitary personnel and operation and maintenance (O&M) 
accounts. Medium-term readiness is provided for by purchasing 
existing weapons and equipment in the procurement accounts, 
while long-term readiness results from investing in new technology 
in the research and development accounts. Near-term readiness 
accounts have been reduced by 17 percent in real terms since 1985. 
The long-term readiness accounts have dropped by 55 percent.6 
Long-term readiness will continue to suffer i f the Clinton 
Administration's cuts are left unchallenged. Deputy Secretary of 
Defense John Deutch recently told the armed services to consider 
delaying or canceling such important modernization programs as 
the Air Force's F-22 fighter program and the Army's Comanche 
helicopter program. 

If Congress wants to restore balance to the Pentagon budget's 
internal accounts, it will need to raise procurement levels to their 
traditional 2:1 ration with research and development accounts. This 
process should start with increasing the general defense budget by 
more than $100 billion above the Administration's anticipated 
requests for fiscal 1996-2000 in budget authority during 
consideration of the budget resolution. These increases should then 
be applied to the procurement and research and development 
accounts during the authorization and appropriations processes. 
Close excess military bases as soon as possible. 

Another issue that will come up in 1995 is the next round of 
base closures. The services need to eliminate the excess overhead 
of too many bases. Doing this will achieve long-term savings that 
can be used to pay for readiness and modernization. 

An independent commission, the Base Realignment and 
Closure Commission (BRAC), is responsible for making 
recommendations for closing or consolidating bases to the 
Administration and Congress. The BRAC process already calls for 
reducing domestic military infrastructure by 15 percent from 1988 
levels as measured in replacement value. Ideally, the BRAC's next 
round should seek a further education of 10 percent, and should 
accept no less than a 5 percent reduction, from these 1988 levels. 
The President must accept, and Congress must vote on, the 
recommendations as a package. This process has worked well in 
recent years, but there has been talk of deferring the 1995 round of 
base closures until after the 1996 elections. This would be a 
mistake; unneeded bases should be identified and closed as quickly 
as possible. 
Pass supplemental funding for unforeseen peacekeeping 
operations. 

The occupation of Haiti by 20,000 troops in September 1994, 
which could cost as much as $1 billion by the time it ends in early 
1996, marks the second consecutive year of substantial U.S. 
peacekeeping commitments.? In March 1994, U.S. forces ended a 
16-month humanitarian operation in Somalia which cost well in 
excess of $1 billion and cost forty Americans their lives. 
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Most of the cost of these operations is borne by the Defense 
Department and paid for from the operations and maintenance 
(O&M) accounts normally used to operate ships and aircraft and 
train forces for combat. Funds used for peacekeeping thus reduce 
the resources available for keeping forces at peak readiness; for 
example, to pay for flying hours for the squadrons supporting no-
fly zone enforcement in Bosnia and Iraq, other U.S. squadrons are 
having their flying time for normal training dramatically cut. 

To prevent this degradation of readiness, Congress will have 
to pass supplemental spending legislation to fund the Haid operation. 
To prevent damage to readiness in the future, Congress will have 
to impose limits on the scope of peacekeeping operations the 
Administration may accept. 
Stop pork-barrel spending on non-defense programs. 

The use of Pentagon funds to pay for items and programs 
unrelated to defense will continue to be a matter of concern for 
Congress. Between fiscal 1990 and 1993, the General Accounting 
Office found that $10.4 billion in the defense budget was used to 
pay for such civilian activities as the World Cup Soccer games, the 
Summer Olympic games, and the Civilian Community Corps. 
Spending for such programs went up 238 percent during this period 
as overall defense spending was falling by almost 20 percent. In 

1993 alone, Congress required the Pentagon to spend $4.6 billion 
on non-defense items - enough to buy one nuclear aircraft carrier 
or maintain two additional Army divisions. This was $800 million 
more than was spent on ballistic missile defense.8 

The Congressional Research Service has identified $5.8 billion 
in the fiscal 1995 defense authorization bill for "items that may not 
be directly related to traditional military capabilities." When 
environmental programs are included, this figure rises to more than 
$11 billion.9 The total fiscal 1995 defense budget, meanwhile, 
represents a 10 percent real decline in defense spending since fiscal 
1993. This $11 billion is more than three times the $3.2 billion 
increase the Administration requested forthe Pentagon from fiscal 
1994 levels in fiscal 1995. Since the Administration plans to reduce 
real defense spending in each year from now through fiscal 1999, 
spending on non-defense items must be cut or it will become a 
growing portion of a smaller budget, and both day-to-day military 
readiness and long-term combat capabilities will suffer. 
Pass legislation keeping women out of ground combat and 
homosexuals out of the military. 

The Congress should take a hard look at the Clinton 
Administration's policies on homosexuals in the military and 
women in combat. The "Don't Ask, Don't Tell" policy on 
homosexuals in uniform faces an uncertain future as several cases 
move through litigation. The Supreme Court may decide the 
constitutionality of the policy in 1995; although the Court has 
upheld the military's right to set personnel policy outside of civil 
rights parameters more than a dozen times, the effect of Clinton's 
appointees on the Court will only be felt when one of these cases is 
heard. Both the logic and legal precedent for continued exclusion 
of open homosexuals remain solid. However, should the Court 
establish a new ruling, public pressure will almost certainly force 
Congress to legislate on this matter. 

Women are already flying combat aircraft and serving on 
warships, as mandated by Congress over the past two years. The 
Administration has openedanumberofmilitaryjobs to women that 
will bring them closer than ever to ground combat This trend 
should be reversed. The American people remain deeply divided on 
putting women in combat. Should the Administration continue its 
push to put some women in combat positions, public pressure will 
force Congress to pass legislation keeping women out of ground 
combat. The findings of the 1992 Presidential Commission on the 

Assignment of Women in the Armed Forces, which recommended 
keeping women out of combat, will provide guidance on how best 
to do this. 10 
Ensure that military pay keeps up with inflation. 

Military pay is not keeping up with inflation. Even as inflation 
rose by 3 percent in 1994, military pay rose by only 2.2 percent. 
With inflation projected at 3 percent in 1995, the Administration 
proposed only a 1.6 percent pay raise, which would have effectively 
lowered military pay by 1.4 percent While Congress ultimately 
passed a 2.6 percent increase for fiscal 1995, this will still fall short 
by 6.4 percent. With a 3.2 percent inflation rate projected for 1996, 
the Administration's planned raises range from 1.5 to 2.2 percent. 
Pay will only slip further as inflation increases an estimated 3.4 
percent in 1997. In aggregate terms, the difference between military 
and civilian pay is currently estimated at approximately 12 percent 
and will reach 20 percent by 1998 based on current budget estimates. 

According to a 1992 DOD report, 17,000 service families 
were receiving food stamps each month in 1992; currently as many 
as 56,000 actually qualify for such assistance. Military stores 
redeemed $27.4 million in food stamps in 1993, up $3 million from 
1992. While these figures are imperfect predictors of declining 
living standards among military families, it is clear that they are 
suffering. Members should realize that the public's perception of 
military life as a less than rewarding career is hurting recruiting 
efforts for the all-volunteer force. 

Treaties and the Senate 
The Senate will likely have to decide in the next session of 

Congress whether to consent to the ratification of five treaties. 11 
The Senate may have to consider: 

* A protocol to the 1972 Anti-Ballistic Missile (ABM) 
Treaty. The ABM Treaty, because it imposes severe restrictions on 
the testing and deployment of defenses against long-range (strategic) 
missiles, remains an unnecessary obstacle to building a strategic 
defense against missiles. The Clinton Administration is now 
negotiating with Russia and several other former Soviet states 
about extending existing restrictions on long-range missiles to 
defenses against shorter-range (theater) missiles. This would be a 
mistake. The ABM Treaty was never intended to impose restrictions 
on the testing and deployment of theater defenses. The Clinton 
Administration is trying to impose these restrictions not by adding 
a formal protocol to the ABM Treaty, which would require formal 
Senate consent, but by other means that would not require Senate 
approval. The Senate must insist that ABM amendments be subj ect 
to its consent. I f necessary, the Senate should threaten to halt work 
on all treaties until the Administration agrees to submit ABM 
amendments on theater defenses and other relevant questions to the 
Senate for its advice and consent. 

* The Chemical Weapons Convention (CWQ. The C WC 
was submitted to the Senate for advice and consent by the 
Administration a little over a year ago. But the Senate Foreign 
Relations Committee was unable to act on the CWC and submit it 
the full Senate for consideration before the end of the session. The 
CWC seeks to ban the development, production, stockpiling, and 
use of chemical weapons. Despite claims to the contrary, the CWC 
is a flawed agreement It is unverifiable and will leave the U.S. 
without any chemical weapons deterrent while other countries like 
Iran, Iraq, or North Korea may continue secretly to build such 
weapons. The Senate should oppose the CWC. 

* The Strategic Arms Reduction Treaty I I (START II) . 
This nuclear arms treaty, signed in January 1993, will establish a 
ceiling on U.S. and Russian strategic nuclear arsenals. Each side 
will be able to possess no more than 3,500 deliverable nuclear 
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warheads. While the treaty will serve U.S. interests and should be 
approved for ratification, it can do so only i f it is implemented 
properly. The Clinton Administration decided to implement the 
predecessor agreement, START I , even before its entry into force. 
The result is that the U.S. now retains about 6,000 accountable 
warheads under START I while Russia retains perhaps 9,000 
accountable warheads. The Senate should consider attaching a 
condition to the ratification of START II that will prevent the U.S. 
from dismantling its nuclear arsenals at a faster pace than Russia. 

* The Comprehensive Test Ban (CTB) Treaty. The CTB 
is being negotiated at the United Nations Conference on 
Disarmament and may be concluded in time for Senate consideration 
during the upcoming Congress. The CTB would bar the testing of 
nuclear weapons by all participating stat^. A test ban such as this 
would spell the end of America's nuclear arsenal. Without tests, the 
U.S. could not measure the reliability of its nuclear weapons. The 
CTB also would stop the modernization of U.S. nuclear weapons. 
Unable to test, Pentagon planners could design no new weapons. 
The net result would be the eventual denuclearization of the 
American armed forces. The Bush Administration argued in 1990 
"that a comprehensive test ban must be viewed in the context of a 
time when we do not need to depend on nuclear deterrence to ensure 
international security and stability...." Given a world where the 
likelihood ofthe proliferation ofnuclearweaponsis increasing, that 
time has not arrived. At least fifteen countries other than the five 
acknowledged nuclear powers now possess or are working to 
possess nuclear weapons. So long as this trend continues, a 
comprehensive test ban will only weaken America's ability to deter 
a nuclear attack on its citizens. 

* The Law of the Sea Treaty. In signing the U.N. Law of 
the Sea Treaty on July 29,1994, the Clinton Administration once 
again placed the interests of the United Nations ahead ofthe United 
States. While the Administration claims to have resolved many of 
the treaty's onerous provisions which caused President Reagan to 
reject it in 1982, many of these drawbacks are still part ofthe treaty. 
For example, the treaty establishes a huge and cumbersome 

international bureaucracy to govern nearly all aspects ofthe world's 
oceans. It also requires U.S. mining companies to share technology 
and revenues with Third World mining interests. Moreover, it does 
not allow transferring wealth from industrialized nations to the 
Third World. The treaty will establish an international bureaucracy 
that will have the power to tax and levy exorbitant fees on U.S. 
m ining firms. This treaty is downright harmful to American business 
and economic interests. 

3. U.S. Senate Committee on Armed Services, press release, 
"National Defense Authorization Act forFiscal Year 1995," August 
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4. The Fiscal 1995 Defense Appropriations Bill contains 
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Foreign Aid 
The Clinton^ftetinistration probably will reintroduce the 

PPDA in 1995. It will be important to develop alternative 
legislation that bases U.S. foreign aid on market reforms in 
target countries. Promoting free market-generated economic 
growth means bolstering programs aimed at strengthening 
market economies and aiding only countries moving in the free 
market direction. 

There are three major categories of foreign aid: economic 
development aid, Economic Support Funds (ESF), and military 
aid. ESF and military aid are intended to bolster allies. Israel and 
Egypt are the primary recipients. In 1994, these two countries 
received a combined $5.1 billion of this aid. Military and ESF 
spending has been on the decline since the end ofthe Cold War, but 
there will be a continued need to maintain these funds to aid allies 
in a still-turbulent world. 

Development aid is very different. Its purpose is to promote 
the economic development of recipient countries. In this purpose it 
has failed. Many of the countries receiving large amounts of 
development aid from the U.S. and other countries today - such as 
Tanzania and India, for example -- suffer in economic despair. 
Meanwhile, most ofthe countries that have embraced free markets, 
such as Hong Kong and Singapore, have sustained huge levels of 
economic growth without foreign aid. Experience shows that 
development aid is anything but necessary for economic 
development. Instead, it can lead to dependence and the 
postponement of reforms. In this way, foreign aid can perpetuate 
the very poverty it pretends to eliminate. 

Indeed, foreign aid can be counteiproductive. The U.S. 
development aid program, which burgeoned in 1960s, all to often 
has been a subsidy for socialist countries throughout the world. To 
avoid its corrupting potential, it is essential that development aid 
can be given only to help those countries moving toward adopting 
a free market system. The free market is the only proven method of 
promoting economic growth and development 

The Clinton PPDA does not do this. Instead, the Clinton 
Administration's foreign aid reform program promises to 
accomplish a myriad of objectives, including curbing population 
growth, preserving the environment, strengthening democracy, 
raising the status of women, and strengthening indigenous 
organizations. Conservatives as well as liberals would like to see a 
world in which these objectives are advanced. 

At issue, however, is whether the U.S. government with its 
limited resources can accomplish these tasks overseas. The questions 
are these: Will the U.S. and other donors continue spendingbillions 
for the foreseeable future in an attempt to "provide" these desired 
outcomes? Or will they instead use aid to encourage recipient 
countries to develop the free market means by which these goals, 
including environmental protection, are best reached? The 
discredited path favored by the Clinton Administration will lead to 

perpetual transfers of wealth, accompanied by dependency, an 
increasing contempt, and even a sense of entitlement felt by 
developmentaid recipients. Conservatives rightly see development 
aid as transitional. 

Foreign aid needs to be overhauled. To do this the Congress 
should: 
Establish the Index of Economic Freedom as the benchmark 
for giving foreign aid. 

The Index of Economic Freedom, developed by The Heritage 
Foundation, measures the relative economic freedom in 101 
countries of the world, including those receiving foreign aid from 
the U.S. There is a stark contrast between the tremendous 
development progress made by those countries that have pursued 
free market-oriented development strategies and the economic 
stagnation of those that have chosen the path of socialism. Yet the 
U.S. development aid program has not sharply recognized this 
distinction in allocating aid. All too often it has contributed to 
economic stagnation by aiding countries with no intention of 
helping themselves. It is for this reason that Republicans serving on 
the House Foreign Aid Appropriations Subcommittee have urged 
AID to adopt The Heritage Foundation's Index of Economic 
Freedom as the standard against which it evaluates allocations of 
development aid among countries.2 

The Index ofEconomic Freedom takes into account numerous 
factors of economic freedom, including, for example, a country's 
trade, tax, and monetary policies and its protection of property 
rights. It provides an excellent means by which to judge which 
potential development aid recipients are making free market 
reforms and which are not. The Index would also serve an 
essential purpose by highlighting free market-generated 
economic growth, thereby providing the development aid 
program with the sharp focus that almost everyone recognizes it 
desperately needs J 
Reject the notion of "sustainable development" 

AID Administrator Brian Atwood has called sustainable 
development the philosophical basis of the Clinton Administration' s 
entire foreign aid reform effort. Yet it is hard to see how this all-
encompassing mission statement contributes to a clearer focus for 
AID. Moreover, sustainable development is a fashionable 
catchphrase of the left, which supports the idea of a country's 
"right" to development This right, it turns out, is to be satisfied 
through the developed world's largesse. This includes expanded 
official transfers of wealth to the developing world for a variety of 
purposes, including the protection of the environment Such aid 
would have very little to do with encouraging free markets; in fact, 
many high-profile advocates of sustainable development are actively 
hostile to free markets, envisioning instead an environmentally 
inspired socialism which promises nothing but economic stagnation 
and environmental devastation. 

continued on next page 
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2. Foreign Operations, Export Financing, and Related 

Appropriations Bill, 1995, Report 103-524, p. 121. 
3. The Heritage Foundation will release the first edition of 

The Index ofEconomic Freedom in late 1994. 
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tirade 
^ Bwt ig on the successful enactment of the G ATT legislation, 

conservatives should seek to extend free trade while fighting 
pressure forprotectionism. In particular, conservatives should urge 
Congress to: 
Renew "fast track" authority. 

Legislation is needed to reauthorize "fast track" negotiating 
authority forthe U.S. Trade Representative. When Congress adopts 
a "fast track" law, it lays down the negotiating objectives for the 
U.S. Trade Representative and agrees that any agreement meeting 
those objectives will be considered in Congress according to 
special, restricted procedures that require an "up-or-down" vote 
with few or no amendments. U.S. trade negotiators have found the 
fast track procedures essential to the conduct of commercial 
diplomacy in recent years. 
Extend other trade agreements. 

The Generalized System of Preferences, through which many 
less developed nations are permitted to export to the United States 
with tariff concessions, needs to be extended. In addition, the 
Caribbean Basin Initiative, on which the small countries of that 
region rely for favorable trade relations with the United States, 
needs to be modified to avoid conflicts with provisions in NAFTA. 
Oppose attempts to "legislate away" trade imbalances. 

There is likely to be an attempt by some in Congress to useU.S. 
trade law to mandate a reduction in the U.S.-Japan trade deficit The 

trade deficit with Japan for 1994 will likely linger between $75 
billion and $ 100 billion. This, coupled with what some in Congress 
see as a failed White House policy on Japanese trade, will increase 
pressure on many lawmakers to "legislate away" the U.S.-Japan 
trade deficit 

In 1994, Representative Richard Gephardt (D-MO) went as 
far as drafting a bill that would mandate specified reductions in the 
trade deficit with Japan. The proposed law would automatically 
impose punitive trade restrictions on Japanese imports i f these 
targets are not met, thus penalizing American consumers and 
businesses that buy Japanese goods. Gephardt held off introducing 
the bill in 1994, however, apparently choosing to wait for a more 
opportune time after the 1994 U.S.-Japan trade deficit numbers are 
released in early 1995. 

If America is to remain competitive, conservatives in Congress 
must strongly oppose legislation that would mandate sales or 
purchases from Japan or anywhere else. I f such a measure were to 
pass, it would merely result in increased trade protectionism on 
both sides of the Pacific, hurting American workers as much as 
those in Japan. Japan buys over $50 billion in U.S. merchandise 
each year and over $15 billion in services. Sales of goods and 
services to Japan alone account for over one million U.S. jobs. I f the 
United States imposes any type of trade restriction on Japanese 
imports, triggering retaliation from Japan, the result will be lost 
American jobs — and possibly an increase in the trade deficit as 
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American exports to Japan are reduced by new Japanese quotas 
and tariffs. 
Instruct the executive branch to negotiate additional trade 
agreements with Latin America and Asia. 

A far better way of dealing with U.S.-Japan issues would be 
to negotiate a free trade agreement. Such negotiations, like the 
North American Free Trade Agreement (NAFTA), would allow 
both governments to stand aside politically and allow the 
private sector in each country to negotiate mutually profitable 
business arrangements. A bill calling for such an arrangement 
should be a top priority for lawmakers committed to fair and 
open trade between the U.S. and its most important trading 
partner in the Pacific. 

New fast track negotiating authority also should be used to 
expand the NAFTA agreement to include additional Latin Am erican 
governments. Chile is one Latin American country that could 
quickly qualify tojoinNAFT A, butthereisalso interest in expanding 
NAFTA to include other Latin American countries. U.S. exports to 
Latin America, mostly of manufactured goods, more than doubled 
between 1985 and 1993, from $30 billion to $79 billion. The 
ultimate goal should be the creation of a Western Hemisphere Free 
Trade Area within a period of 10 to 15 years. First on the list should 
be a free trade agreement with Chile. Expanded U.S. trade with the 
rest ofthe Western Hemisphere will create more American jobs, 
lower consumer prices, increase U.S. investment abroad and help 
to democratize Latin America and the Caribbean. Moreover, as 
Latin America's economies grow and democracy's foundations are 
fortified, Latin American governments can be expected to make 
progress toward solving some of their pressing social problems, 
including some which impact directly on U.S. national security 
interests, such as narcotics trafficking, illegal immigration to 
the United States and left-wing subversion in Latin America. 
Congress should understand that stronger U.S. trade relations 
with Latin America and the Caribbean are good, above all, for 
the United States. 

Strip all environmental and labor provisions from trade 

legislation. 
Environmentalists and organized labor have advanced the 

dubious argument that the worldwide move to capitalism and 
expanded trade requires governments to adopt regulations and 
mandates to protect the environment from economic growth. Such 
mandates currently impose burdens and raise costs for producers in 
the United States and Europe. While there are many good reasons 
why foreign governments might want to adopt higher standards for 
environmental and social regulation, these concems are not the 
proper focus for U.S. foreign commercial diplomacy or trade 
policy. U.S. trade sanctions to force foreign governments to impose 
U.S.-approved environmental or labor requirements are totally 
inappropriate in principle. Moreover, there are practical domestic 
reasons to oppose such sanctions. First, sanctions always hurt some 
Americans as well as foreigners, even when retaliation is not 
triggered. Second, there are always direct beneficiaries of trade 
sanctions in the United States, such as producers of import-
competing goods, who would be encouraged to raise spurious 
issues in order to provoke wider use of sanctions for market 
protection and profit. 

The debate in Congress over U.S. trade policy and how 
aggressive the government should be isusually driven by industries 
facing stiff competition from foreign producers, whether in the 
U.S. domestic market or in foreign markets. American companies 
that are enjoying rapid export growth or that need to import 
component parts and intermediate products do not spend as much 
lobbying Congress. The duty of a government ought to be to treat 
all citizens with equal justice, not to bestow protection and favors 
on those with the most active lobbyists. One side ofthe trade policy 
debate is loud and clear while the other side is mute — too busy 
promoting jobs and economic growth. The appeal for trade sanctions 
and restrictions unfortunately harms America's competitiveness 
by imposing unnecessary additional costs on the more efficient 
sectors of industry for the benefit of the relatively declining sectors. 
A free market works best without government "help," both in 
domestic and in international economic policy. 
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TJjSjJtaHMific shift i Th£ilra"^"' c s h l t t l n F^w61" b o t h in Congress and in the states 
gives conservatives an unprecedented opportunity to undo many of 
the harmful education programs of the last 30 years. To the extent 
that government should be involved in education, it is a matter for 
local and state government, not for the federal government. Thus, 
conservatives in the new Congress should work to: 
Reassign or terminate the functions of the U.S. Department of 
Education in order to close the Department 

Many ofthe Department's programs duplicate the activities of 
other federal agencies. Many others can and should be carried out 
at the state or local level. Congress should review these programs 
and determine which ones, with the funds to carry them out, should 
be transferred to the states. The goal should be to close down the 
department within five years. 
Repeal most provisions of the Goals 2000: Educate America 
Act 

Congress should reconsider the Goals 2000 legislation and 
tum the 1,000-page bill into a ten-page measure that will simply 
grant money to the states for education reform efforts. Congress 
should then reduce this funding over time as state reform experiments 
are completed. In revising the statute, Congress should: 

1. Repeal all of the regulations and mandates including, but 
not limited to, the opportunity-to-leam standards and the 7th and 
8th goals that were not agreed to by the governors. These latter 
goals regulate "inputs." The others deal with performance measures, 
or "outputs." 

2. Eliminate the National Education Standards and 
Improvement Council (NESIC), the National Goals Panel, and the 
National Skills Board. 

3. Restore the independence of theNational Assessment of 
Educational Progress (NAEP). 

4. Eliminate the bureaucratic state application process in 
the Act, replacing it with a simple requirement that the states send 
in a letter saying how they spent the Goals 2000 money within the 
terms of the Act. 
Repeal major provisions of the Elementary and Secondary 
Education Act (ESEA). 

The $ 12.7 billion reauthorization of the ESEA should be pared 
down and all the jargon and its mandates removed. Specifically, 
Congress should: 

1. Remove the requirement that states send plans to the 
federal government on standards, curricula, and other inputs, as 
well as on social services. 

2. Repeal all social service programs. Schools should go 
back to teaching and educating students instead of serving as social 
service agencies. 

3. Remove all gender equity language. 
4. Guarantee the independence of theNational Assessment 

Governing Board, and thereby of the NAEP. 
5. Strip out the pork-barrel spending in the legislation 

(including the new funds for colleges of education). 
6. Alter the formula for granting Chapter I money. Funds 

should go to poor students, as originally intended, not to students 
in the districts of powerful Members of Congress. 

7 . Add an effective federal charter schools program that 
maintains state and local flexibility and encourages state charter 
•ehool reforms. 

j ^ ^ e n Congress revises the statute, however, it should preserve 
•tudent n^f 1 1 a u t h o r i t y o v e r standards for curriculum content and 
a u a r n ^ r ^ ^ a n d s t a t e m d l o c a l a u t h ° r i t y over student 
toMUdaTrw n * h 0 W t e s t i n e results ^ u s e d ^ the states and 

"w- ingress also should protect state and local authority 

over the resources that states and communities spend on education 
and over school and classroom practices. 
Repeal the Individuals With DisabUities Education Act (IDEA). 

IDEA is extremely expensive and redundant in light of the 
Americans with Disabilities Act (ADA). It creates legal nightmares 
and provides few educational benefits. IDEA is a huge federal 
mandate which is costing the states billions of dollars. Congress 
originally intended to pay 40 percent of IDEA costs but now pays 
only 8 percent. Yet officials still have every incentive to declare as 
many children "disabled" as possible in their area so that they can 
collect additional funding. 

Oppose the Clinton Administration's vocational educational 
and job training legislation. 

Lawmakers should seek to replace this legislation with a 
system which gives students and their parents the choice of whether 
they want their children in a school with a vocational education 
element. Congress should leave these programs up to the states. 
Eliminate, or at the very least means-test, the National Service 
Trust (NST). 

The national service program does not encourage vol unteerism 
and genuine service, but instead has distorted its very meaning. 
While the goals of the NST are laudable, the NST has not led and 
will not lead to expanded educational opportunity and increased 
responsibility. It has turned into another expensive, bureaucratic 
government spending program. 

Eliminate the new direct education lending program. 
The major flaw in the design of the program is that the taxpayer 

bears all of the risk. Schools and students should bear greater 
responsibilities. Congress could accomplish this by requiring schools 
with unacceptably high default rates to place a percentage of the 
government's funds into a school-financed loan loss reserve fund. 
Under this revision, each school receiving federal money would 
place into the fund an amount equal to a set percentage of the 
principal of each Part B loan made to students at that school as a 
condition for participation in Part B programs. The initial 
contribution percentage for a particular school would be based on 
that school's most recent cohort default rate, as calculated by the 
Department of Education, plus a margin of safety. Placing market 
pressures into the student loan process would have numerous 
salutary effects. It would create a significant financial incentive for 
schools to recmit with more care and discretion with an eye toward 
the potential student's ability to succeed at the school's particular 
course of study or skill area. In addition, schools would have a 
strong incentive to keep students in school until they are trained 
adequately and placed in productive jobs that will allow them to 
repay the loan. Finally, taxpayers would save a significant portion 
ofthe funds which now pay for default claims. 
Enact a "Parent and Student Empowerment Ac t " 

This legislation was introduced by Representative Richard 
Armey (R-TX) in 1993 as an alternative to Goals 2000. It could be 
enacted as a separate bill or incorporated into revisions made in the 
Goals 2000 statute. Among other things, this legislation would 
provide federal matching grants to the states to develop reforms 
such as school choice, merit and model schools, and other innovative 
ideas being implemented at the state level. In addition, it would free 
school districts to innovate by permitting waivers of federal red 
tape, subject to the Secretary of Education's approval. It would also 
enhance parents' right to protect their children from intmsive 
psychological testing and sex surveys and recognize the right of 
parent to determine which can view their children's school record.5 

For Members of Congress, the choice is clear: they can 
continue to create new government bureaucracies to regulate state 
and local school districts, or they can help "empower" parents by 
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giving them decision-making power on the front lines of real school 
reform. The new Congress could offer parents, teachers, and 
students unique opportunities to encourage reform, shrink the 
bloated bureaucracy, and get official Washington out of the way of 
innovative activists at the grass roots. 

5. For a brief analysis of the Armey proposal, see Allyson 
M. Tucker, "Goals, 2000: Stifling Grass Roots Education Reform," 
Heritage Foundation Issue Bulletin No. 182, July 14, 1993. 
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Crime . 
Amjotigh the crime bill conference report passed comfortably 

intHeHouse (235-195) and Senate (61 -38), the level of disagreement 
and the closeness of votes on certain sections of the bill give 
conservatives an opportunity to revisit a number of key issues in 
1995. These include the level of social spending and the 
ineffectiveness of such spending in reducing crime, the distribution 
of federal money for police, and the amount of prison money that 
is used to provide space for extra prisoners. Given loopholes in the 
bill, conservatives should make sure that most ofthe prison money 
is used to build needed extra prisons rather than funneled into other 
prison-substitute programs. Conservatives should also closely 
monitor any effort by the Clinton Administration to increase 
federal regulation of state and local police, courts, or prisons. The 
expansion of regulation by Washington will do to the nation's 
criminal justice system what it has already done to the nation's 
social services. 

In the new Congress, the debate on crime will center around 
two very different issues: the containment of crime and the long-
term prevention of crime. In the first, the government has a clear 
role and competence in the arrest, prosecution, and incarceration of 
criminals. In the second - addressing the "root causes" of crime -
- its competence is extremely limited, and its role is less clear. 

Containment 
With the continuing increase in violent teenage crime,3 

American taxpayers are likely to demand even more government 
action. Liberals are likely to respond by pushing forthe next logical 
step in gun control: control of handguns. But conservatives can 
seize the opportunity to restore full state and local government 
authority in the identification, apprehension, conviction, and 
incarceration of criminals, particularly violent criminals, as the 
better way to protect citizens.4 

A detailed roadmap for comprehensive state-based reform is 
already available. Former U.S. Attorney General William P. Ban-
has outlined 24 specific improvements that state officials can make 
in America's criminal justice system, including measures to protect 
our communities; to create a more efficient system of trials, 
appeals, and post-appeal procedures; and to assure the rights of 
victims of violent crimes.5 Moreover, state and'Iocal officials can 
take a variety of steps to improve the quality ofthe recruitment and 
training of police officers, improving their equipment, taking 
advantage of the latest technology, and directly upgrading their 
capacity to apprehend criminals. As William J. Bennett observes, 
there is "no personnel decision more important than the hiring of a 
cop"; in this job, "individual merit is paramount"6 I f our police, 
courts, and prisons do a proper job, the American people will be 
much safer. Perhaps the most significant and far-reaching reform 
at the state level would be the enactment of truth-in-sentencing 
legislation requiring violent criminals to serve at least 85 percent of 
their prison sentences.7 

To help state and local officials put convicted criminals behind 
bars, conservatives in Congress should press for new crime 
legislation that places on the statue books the tough anti-crime 
measures that liberals blocked during the debate on the 1994 crime 
bill. Moreover, the should reopen that legislation and repeal 
provisions that are costly irrelevancies or that would actually make 
it more difficult to contain crime. Specifically, Congress should: 
Reform habeas corpus. 

Unlimited appeals by convicted criminals now clog the courts 
and enable many to staveoff punishment indefinitely. Such appeals 
should be limited severely. 
Reform the exclusionary rule and review Miranda rights. 

To help state and local police acting in "good faith," 
conservatives in Congress should pursue reform ofthe exclusionary 
rule by which incriminating evidence in the police investigation of 
a crime is rendered inadmissible in court because of technical 
violations of procedure, even when minor and unintentional. 
Congressional hearings also should be held to review the Supreme 
Court's Miranda rules to make sure that these restrictions do not 
unreasonably limit the ability of police officers to question criminal 
suspects. 

Reduce federal intrusion into state crime-fighting activities. 
While the federal government can assist the states in combating 

violent crime, the increased level of federal intrusion into state and 
local justice should be reversed. To this end, Congress should 
review all current federal laws dealing with crime, determine which 
impinge upon the legitimate authority of states and localities, and 
repeal them. There is enough to occupy the time and talents of 
federal law enforcement officers in combating illegal drug 
trafficking, organized crime, white collar crime, and political 
corruption without diverting their increasingly strained human and 
financial resources to cope with matters best handled by state and 
local law enforcement officials. 

A 1994 bill introduced by Representative F. James 
Sensenbrenner (R-WI) would rebate 2 percent of the federal 
personal income tax taken from the residents of each state back to 
the state to fight crime. These rebates would amount to $55 billion 
over a five-year period, a stream of funding more reliable than that 
provided in the 1994 crime legislation. They would be free of 
intrusive federal regulations associated with categorized grants. 
They would also permit states to use the money to the best 
advantage in funding police officers, prisons, and courts. Moreover, 
the Sensenbrenner proposal gives the states the option of giving this 
money back directly to their taxpayers. 
Make the death penalty a more certain punishment 

Heated controversy over the death penalty is unlikely to 
subside. President Clinton may sign an executive order, as he has 
promised members of the Congressional Black Caucus, that in 
practice introduces "racial quotas" into the administration of the 
death penalty. Under the withdrawn provision of the 1994 federal 
crime bill, congressional liberals proposed that a person convicted 
of a capital crime would be able to invoke statistical evidence that 
his execution would reinforce a pattern of racial discrimination. In 
its original formulation, this remarkable provision put the burden 
on the state to prove it was not discriminating on racial grounds in 
its imposition of the death penalty. I f the President reopens this 
issue through an executive order. Congress should respond by 
revising federal death penalty procedures to ensure that the federal 
death penalty remains enforceable and by reforming the federal 
habeas corpus statute to end protracted death row appeals by state 
prisoners. 

Repeal all federal social spending in the 1994 crime legislation. 
The social spending in the crime legislation should be repealed 

and the money given back to the states in block grants to fight crime 
as they see fit 

In addition to amending the 1994 crime legislation, 
conservatives should closely monitor the administration of all other 
provisions of the bill, including the number of jurisdictions that 
have applied for police grants and the effectof any increased federal 
regulation on their ability to select and hire the most qualified 
police. Conservatives also should monitor the distribution of police 
and prison grants, track the application of all federal regulatory 
requirements in the 1994 crime bill, and be prepared to block them 
if they impede the efficiency of police or other state and local law 
enforcement officials. I f any grants are not having the promised 
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effects, the public should be made aware of their poor performance. 
Congress should also require Clinton administration officials to 
account for existing social spending in this area and to give 
Congress solid evidence of its effectiveness in preventing crime. 

Taking tough action to deal with crime requires more than 
legislation and police to enforce it; it also requires judges who will 
follow the intent of the law and the Constitution. Thus, while 
Congress should review all current federal criminal justice policies 
and programs, the Senate also should ensure that all judicial 
candidates are sensitive to the victims of crime. In evaluating 
prospective federal judges, the Senate Judiciary Committee should: 
Dispense with the advice ofthe American Bar Association, or 
at least balance it with recommendations from law enforcement 
organizations. 

The American Bar Association has become highly politicized 
in recent years, and a growing liberal bias has compromised its 
integrity as an independent institution reviewing the professional 
qualifications and fitness ofcandidates forjudicial office. If members 
of the Senate Judiciary Committee still fee! compelled to consider 
the recommendations ofthe American Bar Association, at the very 
least they should give equal consideration to the views of professional 
associations representing law enforcement. On the question of 
fitness for high judicial office, the Senate Judiciary Committee 
could impanel constitutional experts selected by law enforcement 
associations, such as the Fraternal Order of Police or the National 
Sheriff sAsscciation, to makeaprofessionalassessmentofnominees 
in terms of their sensitivity to public safety. Meanwhile, the House 
and Senate Judiciary Committees should review the advocacy of 
the Department of Justice before the Supreme Court to determine 
whether the Administration is adequately supporting state and local 
law enforcement officials in criminal cases. 

Long-term Prevention 
The Department of Justice's juvenile justice programs will 

come up for reauthorization in the next Congress. So too will the 
Family Violence Prevention Act and the Child Abuse Prevention 
and Treatment Act These bills are said to deal with the deeper 
moral and family problems connected with serious crime. Given 
the growing popular concern about school violence, liberals in 
Congress likely will push in 1995 for increased federal involvement 
and new therapeutic government programs and services, to be 
delivered through such institutions as the public schools. 

In addition, Representative Charles E. Schumer (D-NY), 
formerly chairman of the House Judiciary Subcommittee on Crime 
and Criminal Justice, expressed an interest in tougher treatment of 
violentjuvenile offenders. If past performance is any guide, however, 
liberals in Congress will call for increased federal mandates on the 
states and stronger federal regulation of existing social service 
programs, an approach which has been notoriously unsuccessful in 
the social services and welfare areas. 

These "prevention" initiatives should be considered within the 
context of the larger debates on the second major crime issue: the 
root causes and long-term prevention of crime. In this area there are 
two distinct strategies. Liberals generally favor an expansion of 
government-mandated social services and programs. Conservatives 
believe the prevention of crime depends on raising good citizens of 
sound moral character.8 This is accomplished only through the 
love and support found primarily within intact families and through 
the moral guidance of churches and schools which teach the clear 
distinction between right and wrong, good and evil. 

This task is largely beyond the competence of government 
agencies. Thus, two very different strategies emerge in the long-
range prevention of crime, presenting a clear choice between the 

social engineering of the liberal welfare state and the traditional 
work of family, church, and school in forming children of sound 
character and morals. Liberals will likely call for an expansion of 
government programs such as "self-esteem" classes, for condom 
distribution, and for the expansion of various school services to 
usurp the care of children that parents have traditionally provided. 
Conservatives should respond by pressing strongly for innovative 
cooperation among the three nurturing institutions of family, 
church, and school. These social institutions, in cooperation with 
each other, should be the centerpiece in forming the character of 
children and rebuilding the strength and cohesion of local 
communities and neighborhoods. 

To strengthen these crime-preventing institutions, 
conservatives should urge Congress to: 
Enact tax relief to strengthen the finances of families. 

The government can strengthen marriage and family life to 
some degree through changes in the tax code which favor marriage 
and the rearing of children. Current tax policy is unfriendly to both. 
While the average American family with children in 1950 paid only 
2 percent of its income to the federal government in taxes, that same 
family today pays 24.5 percent in taxes, including federal income 
and social security taxes. Measured by average after-tax per capita 
income, families with children now are below elderly households, 
single persons, and couples without children; they are the lowest 
income group in America.9 Pressured by the absence of precious 
time and by strained financial resources, parents find it increasingly 
hard to given their children the time and attention they so desperately 
need. Tax reform is needed to reduce this burden. 
Enact welfare reform to discourage illegitimacy. 

The true root cause of crime is the breakdown of the family 
and, with it, the disintegration of the normal constraints of 
community.10 The federal government should pursue welfare 
reform that encourages the formation and preservation of intact, 
two-parent families. Marriage is civilization's most effective crime 
fighter. But family breakdown fuels violent crime. 
Encourage school choice to enable low-income parents to pick 
schools that foster values. 

The government can also facilitate the moral formation of 
children by fostering education vouchers and other school choice 
programs. This makes it possible for families who wish the school 
to reinforce values learned at home to choose a values-based school 
with a clear mandate for instruction in traditional morals. 
Unfortunately, many children, particularly in inner-city areas, 
cannot escape crime-ridden schools. At the very least, parents 
whose children are the victims of crime at school should be able to 
escape by claiming a tax credit to be used at any public, private, or 
parochial school of their choice. In the meantime, Congress can 
stimulate this debate by providing for the demonstration and 
evaluation of vouchers available to public, private or parochial 
schools. 

The crime issue will resurface in 1995 because Americans 
believe that Congress has not taken the necessary steps to control 
the problem. This presents Congress with the chance to reverse the 
ineffective and cumbersome federalization of violent street crime, 
to encourage serious changes in the criminal justice system, and to 
protect Americans more effectively from the expected future rise in 
violent crime. At the same time. Congress can begin to take action 
to combat the collapse of family and community that is feeding 
crime. 

3. Associated Press, "Violent Crime Increased 5.6% Last 
Year, Victim Study Finds," The Washington Post, October 31, 
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^ter 2 

Employers Face an Extensive Network of 
Workplace Regulation 

The requirements are like an octopus: the regulations are extremely complex and the 
company needs outside expertise to remain in compliance."—An official from a large retail 
company describing Employment Retirement Income Secunty Act and COBRA 

"Knowing about all the changes that occur in the laws is also difficult....No one really has 
the time to read comprehensively the laws and changes to them."—An official from a 
medium-size textile manufacturer 

"Although workplace regulations are senous, time-consuming and expensive, in the 
scheme of things, federal workplace regulation is not the worst thing."—An official from a 
large hospital 

Federal workplace regulation has greatly expanded over the last 60 years, 
generally imposing new obligations on employers in order to protect 
workers. The continued growth and frequency of regulation leaves today's 
employers facing an extensive network of workplace rules. Workplace 
regulation undergoes frequent change from many sources, including 
actions by the Congress, the relevant agencies and review commissions, 
and the courts. The number of federal workplace-related requirements 
that affect a particular employer varies primarily by the employer's 
number of employees, its industry, and whether it enters into federal 
contracts. However, the employers we interviewed said that, in general, 
while workplace regulation was an important concern to their companies, 
nonlabor-related regulation equaled or overshadowed workplace 
regulation. 

Federal Workplace 
Regulation Has 
Grown to Cover a 
Wide Variety of 
Workplace Activities 

Relying largely on its constitutional authority to regulate interstate 
commerce, the Congress has passed many laws regulating the workplace 
of employers engaged in, or whose business activities affect interstate 
commerce. These laws, which change to meet the ever-expanding and 
increasingly complicated conditions of commerce, cover a wide variety of 
activities ranging from labor-management relations to pensions, family 
leave, and the setting of prevailing and minimum wages. (See table 2.1.) 

In addition to workplace regulation imposed by the enactment of statutes 
or the issuance of executive orders, employers and workers face 
obligations and protections established by regulation and case law. 
Federal agencies issue regulations clarifying and expanding upon the laws, 
and courts make decisions interpreting the laws. Most federal workplace 
regulatory requirements are enforced by agencies within the Department 
of Labor (Labor), but the Equal Employment Opportunity Commission 
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Chapter 2 
Employers Face an Extensive Network of 
Workplace Regulation 

(EEOC) and the National Labor Relations Board (NLRB) also enforce 
workplace regulations. 

Table 2.1: Description of Major Statutes and Executive Orders Governing Workplace Regulation* 

Statute Description 

Principal 
enforcement 
agency 

Labor Standards 

FLSA Establishes minimum wage, overtime pay and child labor standards Labor - WHD D 

Davis-Bacon Act Provides for payment of prevailing local wages and fringe benefits to laborers and mechanics 
employed by contractors and subcontractors on federal contracts for construction, alteration, 
repair, painting or decorating of public buildings or public works 

Labor - WHD 

Service Contract Act Provides for payment of prevailing local wages and fringe benefits and safety and health 
standards for employees of contractors and subcontractors providing services under federal 
contracts 

Labor - WHD 

Walsh-Healey Act Provides for labor standards, including wage and hour, tor employees working on federal 
contracts for the manufacturing or furnishing of materials, supplies, articles or equipment 

Labor - WHD 

CWHSSA Establishes standards for hours, overtime compensation, and safety for employees working on 
federal and federally financed contracts and subcontracts 

Labor - WHD 

MSPA Protects migrant and seasonal agricultural workers in their dealings with farm labor contractors, 
agricultural employers, agricultural associations, and providers of migrant housing 

Labor - WHD 

Benefits 

ERISA Establishes uniform standards for employee pension and welfare benefit plans, including 
minimum participation, accrual and vesting requirements, fiduciary responsibilities, reporting 
and disclosure requirements 

Labor -
PBGCd 

PWBA. : 

, IRSe 

COBRA Provides for continued health care coverage under group health plans for qualified separated 
workers for up to 18 months 

Labor - PWBA 
Treasury - IRS 

Unemployment 
Compensation 

Authorizes funding for state unemployment compensation administrations and provides the 
general framework for the operation of state unemployment insurance programs 

Labor -• ETA' 

FMLA Entitles employees to take up to 12 weeks of unpaid, job-protected leave each for specified 
family and medical reasons such as the birth or adoption of a child or an illness in the family 

Labor -•WHD 

Civil Rights 

Title VII Prohibits employment or membership discrimination by employers, employment agencies, and 
unions on the basis of race, color, religion, sex, or national origin; prohibits discrimination in 
employment against women affected by pregnancy, childbirth, or related medical condition 

EEOC9 

Equal Pay Act Prohibits discrimination on the basis of sex in the payment of wages EEOC 

EO 11246 Prohibits discrimination against an employee or applicant for employment on the basis of race, 
color, religion, sex, or national origin by federal contractors and subcontractors, and requires 
federal contractors and subcontractors to take affirmative action to ensure that employees and 
applicants for employment are treated without regard to race, color, religion, sex. or national 
origin 

Labor • • OFCCP" 

ADEA Prohibits employment discrimination on the basis of age against persons 40 years and older EEOC 

ADA Prohibits employment discrimination against individuals with disabilities; requires employer to 
make "reasonable accommodations" for disabilities unless doing so would cause undue 
hardship to the employer 

EEOC 

(continuec; 
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Chapter 2 
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Workplace Regulation 

Statute Description 

Principal 
enforcement 
agency 

Rehabilitation Act 
(Section 503) 

Prohibits federal contractors and subcontractors from discriminating in employment on the 
basis of disability and requires them to take affirmative action to employ, and advance in 
employment, individuals with disabilities 

Labor - OFCCP 

Anti-retaliatory 
provision - STAA 

Prohibits the discharge or other discriminatory action against an employee for filing a complaint 
relating to a violation of a commercial motor vehicle safety rule or regulation or for refusing to 
operate a vehicle that is in violation of a federal rule, or because of a fear of serious injury due 
to an unsafe condition 

Labor - OSHA1 

Occupational Health and Safety 

OSHA Requires employers to furnish each employee with work and a workplace free from recognized 
hazards that can cause death or serious physical harm 

OSHA 

MSHA Requires mine operators to comply with health and safety standards and requirements 
established to protect miners 

MSHA1 

Drug Free 
Workplace Act 

Requires recipients of federal grants and contracts to take certain steps to maintain a drug free 
workplace 

OFCCP 

Labor Relations 

NLRA Protects certain rights of workers including the right to organize and bargain collectively 
through representation of their own choice 

NLRB* 

LMRDA Requires the reporting and disclosure of certain financial and administrative practices of labor 
organizations and employers: establishes certain rights for members of labor organizations and 
imposes other requirements on labor organizations 

Labor - OAW 

Railway Labor Act Sets out the rights and responsibilities of management and workers in the rail and airline 
industries and provides for negotiation and mediation procedures to settle labor-management 
disputes 

NMBm 

Employment Decisions: Hiring and Separations 

Polygraph 
Protection Act 

Prohibits the use of lie detectors for pre-employment screening or use during the course of 
employment 

Labor • • WHD 

Veterans 
Reemployment Act 

Provides reemployment rights for persons returning from active duty, reserve training, or 
National Guard duty 

Labor • •VETSr 

IRCA (employment 
provisions) 

Prohibits the hiring of illegal aliens and imposes certain duties on employers; protects 
employment rights of legal aliens; authorizes but limits the use of imported temporary 
agricultural workers 

Labor • WHD 

WARN Requires employers to provide 60 days advance written notice of a layoff to individual affected 
employees, local governments, and other parties 

None0 

(Table notes on next page) 
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'Many statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

"Wage and Hour Division. 

cPension Welfare Benefit Administration. 

•"Pension Benefit Guaranty Corporation. 

•Internal Revenue Service. 

'Employment and Training Administration. 

0Equal Employment Opportunity Commission. 

"Office of Federal Contract Compliance Programs. 

'Occupational Safety and Health Administration. 

'Mine Safety and Health Administration. 

"National Labor Relations Board. 

'Office of the American Workplace. 

"National Mediation Board. 

"Veterans' Employment and Training Service. 

"Although ETA wrote WARN's implementing regulations, there is no principal enforcement agency 
because the law is enforced privately through the courts. 

Over the last 60 years, the Congress, largely relying on its constitutional 
authority to regulate interstate commerce, has enacted laws expanding tht 
federal regulation of workplace activity to many new areas such as child 
labor, pensions, labor-management relations, and occupational safety and 
health.12 In many of these areas federal regulation followed scattered state 
efforts to regulate the workplace. For example, Massachusetts passed the 
nation's first child labor law in 1836 and the first factory inspection law to 
improve occupational safety and health in 1877. 

Most of the statutes and the executive order comprising the framework of 
federal workplace regulation were put in place during three periods: 1931 
to 1940, 1963 to 1974, and 1986 to 1993. (See figure 2.1.) Those statutes 
that the Congress enacted before 1940 either set basic labor standards 
regulating minimum wages, prevailing wages, or overtime pay (for 
example, the Fair Labor Standards Act and the Davis-Bacon Act) or 

12The Constitution gives the Congress the authority to regulate interstate commerce. A large fracnon o: 
the workforce is engaged in interstate commerce. For example, Labor's Wage and Hour Division, 
which, among other laws enforces the Fair Labor Standards Act (FLSA), estimates that the FLSA 
covers about 113 million workers—96 percent of the workforce—through its interstate commerce 
provision. 
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established broad rules governing the conditions under which workers and 
employers may bargain collectively (Railway Labor Act and the National 
Labor Relations Act). 1 3 While 7 statutes had been enacted by 1940, only 8 
major statutes were in place as of 1960. The Congress initiated a second 
wave of workplace legislation during the 1960s and early 1970s that 
addressed civil rights issues, and regulated new areas such as employee 
pensions. This activity increased the number of statutes and executive 
orders enacted to 16 by 1970 and 19 by 1980. Finally, during the mid-1980s 
the Congress passed a series of labor standard statutes that addressed 
generally narrower workplace issues not covered during the two earlier 
periods. For example, the Employee Polygraph Protection Act addresses 
the use of polygraphs in the workplace and the Workers' Adjustment 
Notification and Retraining Act (WARN) addresses the issue of employee 
notification of layoff in the event of a reduction in business operations.14 

' ^ e main difference between these two kinds of statutes is that the agreements reached under the 
latter type—labor-management statutes—are directly protective only of employees in unionized 
workplaces where bargaining has been successful. These agreements do not affect nonumonized 
workplaces or those where, for one reason or another, agreements are not achieved. On the other 
hand, basic labor standards mandate minimum protection of all employees, without regard to union 
status. 

"These laws provide a narrower scope of protections than the Occupational Health and Safety Act 
which addresses more wide-ranging issues of workplace safety and health, and the National Labor 
Relations Act, which governs collective bargaining issues between employers and unions. 
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Figure 2.1: Legislative Chronology 

1920 

1930 

1940 

1950 

1960 

1970 

1980 

1990 

2000 

H i 

RLA 

DBA 

WHA 

VRR 
FLSA 

NLRA 
UC 

LMRDA 

Title VII 
ADEA 

•OSHA 
-RA 

MSPA 

ADA 

FMLA 

SCA 
EQPA 

•CWHSSA 
EO 11246 

• MSHA 

ERISA 

STAA 

EPPA 
DFWA 
WARN 

• COBRA 
IRCA 

ADEA Ago Discrimination in Employment Act 

ADA Americans With Disabilities Act 

COBRA Consolidated Omnibus Budget Reconciliation 
Act of 1985 

CWHSSA Contract Work Hours and Safety Standards Act 

DBA Davis-Bacon Act 

DFWA Drug-Free Workplace Act 

EPPA Employee Polygraph Protection Act 

ERISA Employee Retirement Income Security Act 

EQPA Equal Pay Act (amendments to the Fair 
Labor Standards Act) 

EO 11246 Executive Order \ 1246 

FLSA Fair Labor Standards Act 

FMLA Family and Medical Leave Act 

IRCA Immigration Reform and Control Act (amendments 
to the Immigration and Nationality Act) 

LMRDA Labor-Management Reporting and Disclosure Act 

MSHA Federal Mine Safety and Health Act 

MSPA Migrant and Seasonal Agricultural Worker 
Protection Act 

NLRA National Labor Relations Act 

OSHA Occupational Satety and Health Act 

RLA Railway Labor Act 

RA Rehabilitation Act - Section 503 

SCA Service Contract Act 

STAA Surface Transportation Assistance Act 
(Anti-retaliatory provision) 

Tltla VII Titla VII ot the Civil Rights Act 

UC Unemployment compensaDon provisions ot the 
SociaJ Security Act 

VRR Veterans' reemployment rights provisions of the 
Selective Training and Service Act 

WHA Walsh-Healey Act 

WARN Workers Adjustment and Retraining Notification Act 
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This growth in workplace regulation occurred as federal and some state 
governments increased regulation in other areas such as environmental 
safety and consumer protection. For example, the Congress has increased 
regulation of pharmaceuticals, consumer products, and the environment 
as illustrated by the creation of the Food and Drug Administration, the 
Consumer Product Safety Commission, and the Environmental Protection 
Agency, among others.15 

Workplace Regulation 
Today: Complex and 
Varied 

Employers and workers currently face an extensive network of workplace 
requirements covering a wide variety of workplace activities. The 
framework of federal workplace regulation provides a wide variety of 
rights for employees and due process protections for employers. Many 
sources of regulatory change, such as congressional, agency, and review 
commission actions, and judicial interpretation can affect employers' and 
workers' rights and responsibilities. Employers also face a combination of 
federal and state laws that further increase regulatory responsibilities. The 
actual number of requirements that affect a particular employer varies 
primarily by its size, industry, and in some cases its clients. 

Employers Face 
Combination of Federal 
and State Workplace 
Regulation 

Because federal, state, and local governments have authority to regulate 
various workplace activities, employers face a complicated interaction of 
workplace statutes and regulatory requirements. This complexity occurs 
because of the varied nature of the federal-state relationship within each 
of these areas of workplace regulation. (See figure 2.2.) The regulatory 
relationships fall into three general categories: federal dominance or 
preemption; dual control, in which the states exercise varying degrees of 
authority depending on the activity; and a defined federal-state 
"partnership." Most workplace activities are subject to some form of dual 
federal-state control. 

"State and local governments have also been active in regulating employers m areas such as insurance 
and consumer protection. 
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Figure 2.2: Relationship of Major Statutes and Executive Order Comprising Framework of Federal Workplace Regulation to 
State Law* 

Statute 

Labor Standards 
FLSA 
Davis-Bacon Act 
Sen/ice Contract Act 
Walsh-Healey Act 
CWHSSA 
MSPA 

ERISA 
COBRA 
Unemployment Compensation y 
FMLA 

Title VII y 
Equal Pay Act y 
EO 11246 y 
ADEA y 
ADA y 
Rehabilitation Act (Section 503) y 
Anti-retaliatory provison-STAAb 

Oooupationat Health and Safety 
OSHA y 
MSHA y 
Drug Free Workplace Act y 

NLRA 
LMRDA 
Railway Labor Act 

Emptoyment Decisions: Hiring and Separations 
Polygraph Protection Act y 
Veterans' Reemployment y 
IRCA 
WARN y 

Total F T * 6 19 2 
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'Many statutes are complex and contain a multitude of requirements, rights ana remedies The 
information presented has been simplified for illustrative purposes 

bSTAA does not explicitly preempt state law and various conflicting case law on the issue. 

cFederal law preempts state law with regard to improprieties in the election ol union officers. 

The Congress has constitutional authority to preempt state regulation of 
any aspect of workplace activity in interstate commerce. Federal 
preemption of state regulation may be explicitly stated in a statute or may 
be implied from a statute's broad and comprehensive scope of coverage. 
However, the mere enactment of federal legislation in a particular area 
does not supersede state law regulation in that area.16 Federal law does 
not supersede state law unless the Congress has shown a clear intention to 
do so or there is an irreconcilable conflict between the federal and state 
law.17

 ERISA, for example, is one of the few statutes in the area of 
workplace regulation that explicitly provides for federal preemption. A 
few of the statutes we reviewed have been held by the courts to preempt 
state regulation because of the comprehensive nature of the statute. For 
example, immigration laws, which would include the Immigration Reform 
and Control Act (IRCA), have been held to preempt state law because the 
federal law provides for such a broad and comprehensive plan that state 
law ".. .stands as an obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress."18 Similarly, the National Labor 
Relations Act (NLRA) has been held to preempt state regulation of activities 
covered by that act, except in the area of union security provisions.19 

The Congress has allowed federal and state efforts to regulate the 
workplace to coexist in different forms. Some laws, such as FLSA, provide 
that states may enact requirements exceeding those in the federal statute. 
For example, some states such as Califomia have child labor law 
provisions that are more stringent than those specified in the FLSA for 
some occupations and industries. Califomia restricts hours of work for 
minors ages 16 and 17 while the federal law allows unlimited hours of 
work. Other laws, such as Title VII, provide for concurrent federal and 
state jurisdiction through coordinated enforcement. Title VH requires 
complaints of unlawful employment practices to first be filed at the state 
or local level if state or local law prohibits the alleged practice. A 

"Jones v. Rath Packing Co., 430 U.S. 519, 525-26 (1977). 

l7Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). 

"Hines v. Davidowitz, 312 U.S. 52, 67 (1940). 

"Guss v. Utah Labor Board, 363 U.S. 1 (1967). 
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complaint may also be filed with the federal Equal Employment 
Opportunity Commission. To the extent that state and local workplace 
standards coincide with, or supplement federal requirements, employers 
may face additional amounts of regulation. 

Finally, several laws provide for a more defined federal-state partnership. 
The Occupational Safety and Health Act allows the states to set safety and 
health standards where the federal government approves the state 
program as being at least as effective as the federal program, and provides 
funds of up to 50 percent of program costs as incentives for states to run 
the program. Safety and health standards of states that do not have 
approved programs are preempted by federal regulation—even if the state 
standards are more stringent—unless no federal standard exists for the 
area. The federal Unemployment Compensation program provides for 
federal-state coexistence in another similar way; it provides federal funds 
to states to run their own unemployment compensation programs that 
must be approved by the federal government.20 

Employers and Unions 
Face Many Sources of 
Regulatory Change 

The regulatory environment is constantly changing. A multitude of sources 
affect the regulatory environment: congressional action, agency issuance 
of new and revised regulations, new interpretations by review 
commissions of existing rules, and administrative and judicial decisions 
may also alter the regulatory responsibilities of employers and the 
protections afforded to workers. To keep up with new regulatory 
developments, employers, unions, and workers need to monitor many of 
these sources on a regular basis. These actions take place on federal, state, 
and local levels. 

The Congress may change laws resulting in new workplace requirements 
and regulations; some laws have been amended numerous times since 
their enactment. For example, the Fair Labor Standards Act has been 
amended 25 times since its enactment in 1938 and the federal 
Unemployment Compensation Insurance (in) provisions have been 
amended 21 times through 1987.21 In both cases, the amendments often 
broadened the scope of legislative coverage, granting rights to workers 
and placing new responsibilities on employers who were previously 

•̂ States have considerable autonomy in setting eligibility amounts and other key provisions of their 
unemployment insurance programs. See Unemployment Insurance: Trust Fund Reserves Inadequate 
(GAO/HRD-88-55, SepL 26, 1988). 

2'See Unemployment Insurance: Trust Fund Reserves Inadequate (GAO/HRD-88-65, Sept 28, 19S8). pp 
107-108. In addition. P.L 102-318, enacted in 1992, extended emergency UI benefits to 33 weeks. 
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exempt from coverage. The Congress has also modified regulatory 
requirements by passing specific riders to appropriations bills that are 
reauthorized on an annual basis. For example, the Congress has annually 
passed restrictions on health and safety inspections of workplaces with 10 
or fewer workers since the late 1970s and, more recently, restrictions on 
the implementation of prevailing wage laws affecting construction helpers. 

Federal agencies are also a major source of regulatory change—they issue 
regulations that precisely define the responsibility or obligations of 
employers and others under the law. The Department of Labor issues 
regulations under a number of laws affecting the workplace. For example. 
Labor issues regulations under OSHA that set specific limits on employee 
exposure to hazardous substances, such as asbestos and lead, and set out 
measures that employers must take to protect employees from exposure 
to these hazards. 

Independent review commissions, administrative tribunals, and the courts 
also affect regulatory requirements by issuing decisions interpreting the 
law. For example, administrative law judges in Labor issue decisions on 
how various laws, such as FLSA and CWHSSA, should be applied to findings 
of fact. 

Because of the frequency of administrative or judicial decisions, workers' 
rights and employers' compliance responsibilities are often changed even 
when the Congress infrequently amends those statutes and few agency 
regulations are issued. For example, the Congress amended the NLRA 

significantly only three times since its initial enactment in 1935 and NLRB 

has rarely promulgated regulations. However, cases brought before 
administrative law judges may result in changes to requirements affecting 
employers and employees; the body of case law developed by the NLRB in 
1993 alone included more than 1,200 decisions. 

For any individual statute, employers and employees must keep abreast of 
new developments from many of these sources of regulatory change. For 
example, employers and employees monitoring occupational safety and 
health regulations must be aware of the federal regulations issued by the 
Occupational Safety and Health Administration or the state regulations 
issued by federally approved state occupational safety and health 
programs. In addition, they must review the regulatory implications of 
decisions reached by the Occupational Safety and Health Review 
Commission, an independent agency that adjudicates OSHA enforcement 
actions, and the consequences of federal court decisions regarding OSHA'S 
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regulatory authority, its regulations, enforcement procedures and other 
issues. 

Statutory Coverage Varies 
Primarily by Employer Size 
and Industry 

The coverage provisions of the major statutes comprising the framewori 
vary by a number of different criteria, including industry, employer size, 
whether the employer is a federal contractor. (See figure 2.3.) For 
example, 8 statutes restrict their coverage only to particular industries o 
occupations, MSHA covers the mining industry alone while the Railway 
Labor Act covers airlines and rail carriers. Six statutes and 1 executive 
order only cover employers who have federal contracts or contracts 
financed with federal funds, and of these, 4 statutes also restrict coverag 
to employers with federal contracts in specific industries or involving tht 
employment of particular occupations. 

Of the 26 statutes and 1 executive order comprising the framework of 
federal workplace regulation, 16 generally cover employers regardless of 
their industry or whether or not they are a federal contractor. Of these 1( 
statutes, there is significant variation in coverage according to an 
employer's size. All of them cover employers with 100 or more employee-
and 14 statutes cover employers with 25 or more employees. However, 
only 9 cover employers with fewer than 15 employees, and 1 of these 9 
statutes—ERISA—only covers employers with some form of pension or 
other welfare benefit plan. (See figure 2.4.) Employers with fewer than IC 
employees account for a significant proportion of all employers in the 
nation. For example, in 1991, 85 percent of all work establishments 
employed 14 or fewer employees.22 

The number of federal statutes or executive orders covering a particular 
employer may vary significantly, given the restrictions in coverage of all 2 
statutes and 1 executive order. For example, a federal contractor with 
over 100 employees who provides tax-qualified pension and health 
benefits could be subject to up to 23 of the 26 statutes and 1 executive 
order.23 In contrast, those employers with 14 or fewer employees who 

^Establishments are places of work and not employers, so this figure overstates the number of 
employers with fewer than 15 employees. 

^This assumes that the employer is not involved in the agriculture, mining, airlines, railway, or 
trucking industries, and has construction, supply or service contracts with the federal govemmem. 
Such an employer would be excluded from MSHA, MSPA, the anti-retaliatory provision of STAA, and 
the Railway Labor Act but covered by all others. 
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** provide no tax-qualified benefits, are not organized by a labor union, and 
are not federal contractors could be covered by as few as 6 statutes.24 

< 
or 

\ 

"These would be FLSA, OSHA, the Unemployment Compensation program, the Employee Polygraph 
Protection Act, IRCA and the Equal Pay Act The NLRA would also cover the employer to the extent 
that employees engaged in concerted activity. 
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Figure 2.3: Significant Limitations In the Applicability of the Major Statutes and Executive Order Comprising Framework of 
Federal Workplace Regulation* 

Statute 

Federal contractors 

FLSA 1 Individuals employed in agriculture by immediate 
family: employees in executive, administrative, 
or professional capacity, or outside salesmen 

Davis-Bacon Act 1 $2,000 Construction 

Service Contract Act 1 $2,500 Service 

Walsh-Healy Act 1 y $10,000 Contractors in mat­
erials, supplies or 
equipment 

CWHSSA 1 y Employers ot labor­
ers and mechanics 

MSPA 1 Commercial farms Individuals employed by immediate family 
members, labor unions, nonprofit organizations, 
any custom combine, hay harvesting, or sheep 
shearing operation 

ERISA 0 1 

COBRA 20 
Unemployment 
Compensation 

1 

FMLA 50 

Civil Rights mmmmm. 
Title VII 15 Religious corporations, associations, education­

al institutions, or societies with respect to the 
employment of individuals of a particular reli­
gion to perform work connected with the entity 

Equal Pay Act 1 Religiously oriented schools or universities; 
Indian reservations 

EO 11246 1 

ADEA 20 Employees under age 40 

ADAC 25 

Rehabilitation Act 
(Section 503) 

1 $10,000 

Anti-retaliatory 
provision-STAA 

1 Trucking Trucks carrying fewer than 10.000 pounds and 
fewer than 10 passengers including the driver 
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l^eupatlonal Health B nd Safety tmmmMMMm 
OSHA 1 Working conditions in industries regulated by 

other federal statutes, for example, mining and 
nuclear energy 

MSHA 1 Mining 

Drug Free Workplace 
Act 

1 • $25,000 

peiborRetattons 
NLRA 1 Agricultural laborers, domestics, employees 

covered by the Railway Labor Act, management 
employees, confidential employees, and 
supervisors 

LMRDA i 

Railway Labor Act 1 Rail and air 
carriers 

Rail operations in coal mines 

pftlpioyment Decfsfons: Hiring and Separations 
Polygraph Protection 
Act 

1 Experts under contract to the Departments of 
Defense or Energy working on atomic energy; 
selected employees in security and 
pharmaceutical industnes 

Veterans' 
Reemployment 

25 

IRCA 1 

WARN 100 

total 7 6 8 

"Many statutes are complex and contain a multitude ot requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

''ERISA covers employers with any number of employees. However, Ihe employer must have 
provided some form of health, pension or other welfare benefit plan to their employees. 

cApplies to firms of 15 or more after July 26. 1994. 
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Figure 2.4: Coverage of Major Statutes 

and Executive Order Comprising 

Framework of Federal Workplace 

Regulation, by Employer Size 

Number of Statutes 

20 

15 

10 

Employer* 

Employer Type 

Employera with Employera with 
federal contracts federal contract 

and benefiu 

1-14 employees 

15-19 employees 
53 

| | 20-49 employees 

50-99 employees 

100 or more employees 

Note: Figure excludes four statutes that apply only to specific industries Put are not federal 
contractors 

Some statutes cover employers of a particular size but exclude particular 
classes of employees working for those employers. For example, FLSA, 

which provides for the payment of minimum and overtime wages by every 
employer engaged in interstate commerce, excludes professional, 
administrative and executive employees from certain provisions of the act. 
NLRB decisions have excluded management and confidential employees 
from coverage of the NLRA, even when their employer is covered by the act. 
FMLA aHows employers to exclude from coverage the highest paid 
10 percent of a covered employer's staff under certain conditions. 
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Variations in the statutory definition of employer and employee and 
Zpi judicial interpretations of these decisions further complicate the coverage 

issue. Some statutes, like WARN, exclude part-time employees when 
determining the number of workers affected to satisfy the statute's 
provision on coverage. Temporary workers employed by the temporary 
employment agency and not by the client employer do not count for 
coverage of the client employer. In other cases, employers may classify 
workers as independent contractors.26 Independent contractors are 
generally not counted to meet the minimum coverage limitations of most 
statutes and client employers do not have to withhold payroll or social 
security taxes from the contractor's pay. 

ions for Violations 
[Employee Recourse 

Widely Among 
ites 

The major statutes of the framework of federal regulation include a variety 
of sanctions for violation of their provisions. The most common sanctions 
are civil nonmonetary remedies, such as reinstatement, hiring, promotion, 
iryunction, or debarment; 24 of the 26 statutes and 1 executive order 
provided for either debarment or some other nonmonetary remedy, such 
as an iryunction, or the reinstatement, hiring or promotion of an employee. 
(See figure 2.5.) Other common statutes provided for monetary sanctions. 
For example, 17 statutes permitted the reimbursement of unpaid wages to 
the affected employee. 

"Independent contractors are self-employed workers who provide services. Employers must notify the 
Internal Revenue Service (IRS) when they classify an employee as an independent contractor. The IRS 
appUes a set of criteria for determining whether a worker is an independent contractor. See glossary 
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Figure 2.5: Enforcement Sanctions and Remedies Available Under the Major Statutes and Executive Order Comprising 
Framework of Federal Workplace Regulation* 

Statute 

Other civil sanctions 

/ Monetary Equitable / 
/ remedies remedies / 

FLSA $10,000 for each child labor 
violation; $1,000 for each repeat 
or willful violation of minimum 
wage or overtime requirements 

y / 6 months impnsonment for 
repeat; $10,000 or 6 months 
imprisonment for willful 
violations 

Davis-Bacon Act 
Service Contract Act 
Walsh-Healey Act 
CWHSSA $10 for each day of violation y / $1,000 and/or 6 months $10 for each day of violation 

imprisonment 

MSPA $1,000 per violation $1,000 and/or 1 year for willful 
violation; $10,000 and/or 
3 years for repeat and willful 
violation 

ERISA Up to $1,000 per day for 
reporting requirements 

Up to 5% of the amount of a 
prohibited transaction; up to 
100% if not corrected within 
90 days1 

$5,000 and/or imprisonment 
of 1 year; $100,000 for a 
corporation 

COBRA $100 per day for failure to 
comply with notice requirements 

Unemployment Compensation" 
FMLA $100 for each willful violation 

of posting requirements 

cwi Rights tmiB^mmMm 
:. •: nmmt:mm^:imt::,-m™Cii: miiri 

Title VII | $100 for each willful violation 
| of posting requirements 

State or local criminal 
penalties may apply 

/ 
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Other civil sanctions 
/ Monetary Equitable / 

/ remedies remedies / 

Statute 

V 
7 •ft 

fi 
7 

ft 
tf 

Equal Pay Act $100 for each willful violation 6 months for report violations 

EO 11246 </ 
ADEA V $500 for interfering with 

authorized EEOC 
representative and/or up to 
1 year imprisonment 
for repeat interference 

ADA • V State or local criminal 
penalties may apply 

Rehabilitation Act (Section 503) >/ 
Anti-retaliatory provision-STAA S* 

gilt^i^'onal Heafth and Safety mm mm 
OSHA $5,000 to 70,000 for each willful 

violation; up to $70,000 for each 
repeat violation; up to $7,000 for 
serious, other-than-serious, or 
posting violation or for each day 
of failure to abate hazard 

$500,000 for a corporation 
and $250,000 and/or 6 
months imprisonment for an 
individual for a willful violation 
that results in death of 
employee; 1 year if prior 
conviction 

$200,000 for an organization 
and $100,000 and/or 6 months 
imprisonment for an individual 
for false statements in a 
required certified document 

MSHA $50,000 for each violation; 
$5,000 per day for failure to 
abate hazard; miners may be 
fined up to $250 for willful 
violation of smoking standards 

$500,000 for an organization 
and $250,000 and/or 1 year 
imprisonment for an individual 
for willful violation; 5 years for 
repeat and willful violation 

$500,000 for an organization, 
$250,000 and/or 5 years 
imprisonment for making false 
statements in a required 
certified document 

Drug Free Workplace Act 

/ 
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NLRA k 
k 

LMRDA $10,000 $10,000 and/or 5 years 
impnsonment for violation of 
fiduciary provisions, $10,000 
and/or 1 year imprisonment for 
willful violation of bonding 
provisions 

Railway Labor Act $20,000 and/or imprisonment 
of 6 months for offense and 
each day of willful refusal to 
comply 

employment Dedslotn Hiring aw* Separatfons 
Polygraph Protection Act $10,000 
Veterans' Reemployment y / C . l l 

IRCA $1,000 per violation tor misrepre­
sentation of material fact or 
failure to perform obligation(s); 
$10,000 for hiring illegal aliens 

St $3,000 and/or imprisonment 
of 6 months for each violation 

WARN $500 per day 

17 8 7 24 
14 17 24 13 

'Many statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

"Liquidated damages is a monetary estimate of actual damages, punitive damages is damages 
as a form of punishment that is above the actual loss suffered. 

cBreach of contract provisions invoked. 

"Suspension of revocation of special employment privilege. 

•Elimination of tax deductibility of plan contributions. 
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/ 

'Employers may also be fined 20 percent of the amount recovered from a fiduciary violation 
pursuant to a settlement agreement or court order involving the Secretary. 

"Sanctions targeted top noncomplying state UI program. 

"Reinstatement, hiring, or promotion. 

'Restraining order or injunction. 

'Abatement of hazard; imminent danger situations. 

kMiners can be ordered withdrawn from the mine until hazard is abated. 

There are penalties for interfering with the performance of the duties of a member of tne NLRB or 
its agents. 

More than half (14) of the 26 statutes and 1 executive order provide for the 
assessment of civil monetary penalties in the event of a violation. 
Maximum penalties range from $1,000 to $70,000. However, in many cases 
the average assessed penalties are far lower. For example, in 1993, the 
maximum penalty permitted for a serious OSHA violation was $7,000 and 
for a child labor law violation it was $10,000. However, the average penalty 
actually assessed for a serious federal OSHA violation was $750 and for a 
FLSA child labor violation, $909. Similarly, 13 laws provided for criminal 
sanctions in the event of egregious violations. However, at least in some 
cases, these are rarely applied. For example, FLSA criminal sanctions for 
child labor violations have never been successfully pursued and, since 
1989, OSHA has referred fewer than 50 cases for criminal action, only a 
small percentage of which have been pursued by the Justice Department. 

Enforcement and Due 
Process Provisions Include 
Alternative Dispute 
Resolution 

The major statutes and the executive order comprising the framework of 
federal workplace regulation provide various means for employees and 
agencies to enforce regulatory sanctions as well as corresponding 
protections for employers. (See figure 2.6.) These enforcement and due 
process provisions vary for employees and employers and from statute to 
statute. About half of the statutes permit employees a private right of 
action—the right to sue in court on their own behalf to obtain relief 
outside of the enforcement agency's action. Depending on the statute, 
employers also have a variety of protections and recourse, including 
informal meetings and negotiation before any adverse action, 
administrative hearings, and appeals to court. In addition, some statutes 
and implementing regulations provide for alternative dispute resolution 
procedures such as informal conferences and mediation. 
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An employee's ability to initiate a private right of action varies by statute. 
(See figure 2.6.) Some statutes give employees the unqualified right to sue 
the employer. For example, more than half (17) ofthe 26 statutes and 1 
executive order we reviewed give employees the right to sue in court on 
their own behalf to obtain relief outside of the enforcement agency's 
action. However, some of these statutes qualify that right—3 of these 17 
laws require the employee to exhaust admimstrative remedies before 
instituting a lawsuit. Another 4 of these 14 statutes extinguish the 
employee's right of action if the cognizant federal agency institutes court 
action on their behalf. 

Although they may not permit employees to sue in court to obtain relief 
outside of the agency's action, another 8 of the statutes in the framework 
give employees the right to challenge an employer's action by filing a 
complaint with an administrative agency. The administrative agency is 
empowered to conduct a hearing and issue an order ruling on the issues 
raised in the complaint. Under these statutes, the employee has the right to 
then appeal unsatisfactory decisions. 

The major statutes and the executive order comprising the framework of 
federal workplace regulation provide different time periods within which 
employees may file lawsuits in court. Many statutes such as the FLSA, FMLA, 

and the Employee Polygraph Protection Act generally permit a private 
right of action to be filed within two or three years of the employer's 
alleged violation.26 Under the FLSA, section 503 of the Rehabilitation Act 
and the ADA, employees may not sue until notified by the appropriate 
agency that the agency will not be filing suit on their behalf, which may be 
too late to fall within the period the employee is allowed to sue. A couple 
of statutes, such as ERISA which allows 6 years in some cases and the 
Veterans' Reemployment Rights law, which explicitly provides that no 
time limit applies, provide a longer time period to file in court. 

Where a statute requires the exhaustion of administrative remedies, an 
employee has a much shorter time to institute court action—generally a 
significant amount of time already has been consumed in the 
administrative process. These times also vary from statute to statute. For 
example, under Title VII, the ADEA, and the ADA, an employee has 90 days to 
act after the exhaustion of administrative remedies; under OSHA 60 days; 
and under MSHA 30 days. 

"Under the FLSA section 503 of the RehabUiUtion Act and the ADA, employees may not sue until 
notified by the appropriate agency that the agency will not be filing suit on their behalf, which may be 
too late to fall within the period the employee is allowed to sue 
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Employers also have a variety of protections and recourse. Employers 
have the right to an administrative or judicial appeal, or both, under some 
statutes. Those statutes that authorize an agency to take action against an 
employer without going to court, such as the NLRA and the Davis-Bacon 
Act, either explicitly provide or have regulations that provide the employer 
with the right to have a hearing. Employers (as well as employees) 
generally have the right to appeal adverse agency decisions to court. Tlie 
time within which such appeals are required to be instituted varies from 10 
days to 60 days, depending on the statute. 

Some statutes also provide for alternative dispute resolution 
procedures—informal means of resolving problems before pursuing 
traditional legal avenues. A few of the statutes we reviewed require the 
enforcing agency to attempt to informally settle proposed charges against 
an employer before proceeding with formal action. For example, Title VTI, 
ADEA, and ADA require the Equal Employment Opportunity Commission to 
attempt to eliminate alleged unlawful employment practices by informal 
methods of conference, conciliation, and persuasion. Regulations under 
some statutes, such as OSHA and MSHA, provide an opportunity for the 
employer to request an informal conference to discuss a proposed citation 
and/or penalty. Two other statutes—the NLRA and the RLA, have provisions 
that encourage parties involved in labor disputes to use conciliation and 
mediation to resolve disputes.27 Even when the statute or regulation does 
not require such negotiation, many agencies generally are anxious to 
negotiate settlements with employers. 

""Htle II of the NLRA established an independent agency, the Federal Mediation and Conciliation 
Service, to settle such disputes through conciliation and mediation. 

Page 47 GAO/HEHS-94-138 Vol. I Workplace Regulation 



Chapter 'L 
Employers Face an Extensive Network of 
Workplace Regulation 

Figure 2.6: Forms of Recourse Under the Major Statutes and Executive Order Comprising Framework of Federal Workplace 
Regulation* 
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aMany statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

DPrivate right of action extinguishes if federal agency brings suit on employee's behalf. 

cPrivate right of action exists only when government has withheld insufficient amounts from 
contractor to pay underpaid employees. 

"Private right of action exists only to enforce the terms of a collective bargaining agreement. 

"Private right of action is against labor organizations only. 

Employers Must Comply 
With Many Paperwork and 
Recording Rules 

Virtually all of the statutes and the executive order comprising the 
framework of federal workplace protections require employers to comply 
with various paperwork or recording duties. These responsibilities take 
many forms: requiring that forms be completed or filed with particular 
federal agencies, collecting particular business data such as payroll 
records (FLSA), filing workforce profile information (Title VII of the Civil 
Rights Act), or recording occupational iryury data (Occupational Safety 
and Health Act). (See figure 2.7.) Fourteen statutes require employers 
either to post notices in the workplace informing employees of their rights 
or provide written notice or information to employees when particular 
events occur. For example, employers must post a notice approved by the 
Secretary of Labor explaining a worker's rights and responsibilities to take 
family and medical leave under FMLA, and must issue a revised Summary 
Plan Description to all plan participants whenever there is a material 
change in a pension plan under the Employee Retirement Income Secunty 
Act. In addition, every statute and executive order which requires records 
to be kept requires the retention of records for at least 1 year, but more 
typically for 3 years or more. 
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Figure 2.7: Reporting and Disclosure Requirements of Major Federal Workplace Statutes and Executive Order Comprising 
Framework of Federal Workplace Regulation1 

Reporting/disclosure requirements 
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FLSA y y 2-3 
Davis-Bacon Act y y 3 
Service Contract Act y y 3 
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CWHSSA y 3 
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ERISA 6 
COBRA 
Unemployment Compensation y 3 
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Title VII </ y y y 1-3 
Equal Pay Act y y y 2-3 
EO 11246 y y 
ADEA y y y 1-3 
ADA y y y 1-3 
Rehabilitation Act (Section 503) y y 1 
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OSHA <s "s y 5° 
MSHA y y 1c 

Drug Free Workplace Act y y y 1-5 

NLRA y* 
LMRDA y 5 
Railway Labor Act y 

Entployment Decisions: Wring and Separation* 
Polygraph Protection Act y y 3 
Veterans' Reemployment 
IRCA y y y 3 

WARN y* 
Total 13 14 21 8 
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'Many statutes are complex and contain a multitude of requirements, rights, and remedies. The 
information presented has been simplified for illustrative purposes. 

bRecords of employee exposures must be retained for 30 years because of long latency periods 
associated with chronic illnesses. 

cRecords of mine accidents, injuries, and illnesses must be retained for 5 years. 

"Posting required in certain remedies. 

'Although WARN has no requirements for posting information, it requires the notification of all 
affected employees and other selected parties of a reduction in operations 

Small Employers Reported 
More Contracting Out as 
Part of Compliance 
Strategy 

Employers we talked to typically had different compliance strategies 
depending on their size, with smaller employers more likely to contract 
out key workplace requirements than larger employers. Small employers 
we interviewed more generally relied on outside legal staff; contracted out 
their health, pension, and other benefits administration; and often relied 
on contractors for payroll processing. Some employers of all sizes relied 
on unions to administer their health and pension plans as part of their 
collective bargaining agreement. In contrast, large employers reported that 
they generally maintained in-house human resource departments, health 
and safety units, and legal staff to comply with many workplace 
requirements.28 The larger companies were also more likely to administer 
their own health and welfare plans. However, some ERISA pension benefit 
requirements were considered to be so complex that even many larger 
companies said they contracted out for compliance duties, such as the 
filing of Form 5500. 

Partly because of the complexity of the requirements, some large 
employers we talked to who were federal contractors relied on outside 
expertise to administer their affirmative action plans, including their 
annual affirmative action reports, for compliance with the Office of 
Federal Contract Compliance Programs. 

"Although many mamtained their own legal staff, some larger employers also reported selectively 
using outside legal staff for certain types of litigation. 
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Workplace Regulation 
Important but Not 
Sole Regulatory 
Concern for Many 
Employers We 
Interviewed 

Employers that we interviewed said that federal workplace regulation was 
an important business concern but often not the most important 
regulatory issue they faced. Small employers often reported primary 
concern with nonfederal or nonworkplace regulations,29 while larger 
employers were more likely to focus on federal workplace regulation.30 

Most of the employers we spoke to said that nonworkplace or 
industry-specific regulations were cited as at least as important or more 
important than workplace regulations. This was true regardless of 
employer size, although workplace issues were generally less of a concern 
for smaller employers. Employers of all sizes and union representatives we 
talked to believed that federal workplace regulations were significant but 
other types of regulations equaled or overshadowed their importance. A 
small diner owner said that state health and county liquor regulations are 
predominant concems: 

"Without a liquor license and a clean bill of health, I'd be out of business." 

Several employers were more concerned about the difficulties of 
complying with environmental or tax regulations than with workplace 
regulations. For example, a small homebuilder explained how state and 
county environmental laws cause "the biggest headaches" for him: 

"Worksites have had almost daily inspections of erosion control and solid waste... 
Subcontractors and utility companies often create erosion problems at sites...then we're 
held responsible...Hazardous chemical regulations are so strict and detailed that even 
haulers must have state permits. This makes it very difficult and expensive to get rid of 
waste. The Clean Air Act causes confusion because of conflicting signals. We used to bum 
trash but now we don't know what to do with it." 

And a medium-size insurance company told us: 

"Workplace regulations are a fact of life that we can easily live with. They are doable and 
pose very few problems. Insurance industry regulations and tax requirements are much 
more complicated and take more time to administer than workplace regulations. One 
employee's time is devoted solely to calculating the amount of insurance funds that can be 
built up on a policy; any miscalculation results in hefty IRS fines." 

29The exempnon of smaller employers from many federal workplace statutes—COBRA, WARN, FMLA. 
and many civil rights laws—may contribute to this perspective. See figure 2.4 for the statutory 
coverage of the framework of federal workplace regulation. 

"Some large employers we spoke with pointed out that because we interviewed human resource 
personnel, they placed great significance on workplace-related issues. They said that their tax or legal 
departments might have provided a different view. 
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Unions made similar comments about employers where they represented 
workers. For example, an official from an international union said: 

"In most of our industries, employers would quickly give in on all of the workplace 
regulation, and in other areas too, if they could get out of a lot of the environmental rules 
they consider overly restrictive...they'd give their right arm for this." 

Large employers in labor intensive industries like hotels, retail trade, and 
temporary employment said that they were more likely to identify federal 
workplace regulation as the most significant set of regulations affecting 
their operations. With more employees and high turnover, these employers 
must process and maintain more paperwork on their staff and train more 
management employees. Officials at a large retail company, for example, 
described how: 

"The cost of administering workplace regulations is very great when you have a large 
number of stores and are spread out over many states. It is a truly monumental task for 
labor-intensive firms like ours which also have high turnover̂  you are always training 
management and employees to do new things or bringing others up to speed on items 
which haven't changed." 

High staff levels can make compliance with workplace regulations more of 
a task. As officials from a large hotel employer described it: 

"We must deal with many employees and all the individual behavior that comes with that. 
As a result, compliance is time-consuming and expensive." 
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