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A Btfcarily to Impcct To enforce its standards, OSHA is aulhorized 
rounder die Act to conduct woikpboe inspectioos. 

EvwycrtAlbtiment covered by the 
Act a nbjed to iMpectiaa by OSHA 
canpfiMx t»tt*j MA bnkh offioen, 
Mnare CKOKII for tbetrknowlBdgf 

uidyanQDmB nciuL vonyiuiDLC 
oSiccn an visonosly mioed in 
OSHAi 

tafcty •adbeahhofljcea. 

QSHA canftfiiace officer it 
rindtoc 

• "Eater widKMtddiyiiid IOMO-

abfetiiaea«iyfklary,pha(.esttb-
li5to>ent.ocnatmrtiongiieoroAer 
weHt wnkphott ot eBwomneflt 
where wnk isperfanmlby SD 
conployBC rf n w^oj/tr, tfld to 

teuoaMe tiaae*, aad widria ic*-
•tsandiaafeasoBaUe 

, n f aoefc pine of employ* 

thfyeia, aod to qnritwn pnvilety 
aoy ndi employer, owner, opero-
lor. agent or employee." 

advance nofiae. b bd, alerting aa 
employer in advance afsa OSHA 
napecbOQ cm briog a cnnnsal fine of 
nptoSI/Xnandforafix-nnadijaa 

QSHA nay 

tbea.aDchaaoticeinlbeien 
24 houn. Itaae special cocaoa-

tttjoue oomctioD 
bie; 

taaooaaapoad* 

• GueswtarenolHeUraqiiimlto 
assure Aaf the employer and 
eoaployeeHHTmmweoroiber 

StoaxBainwfaidilfaeOSHA] 

notioe would praduoe a oxae ibor-
oogb orefliBctive impeclioft. 

Eoô sloyen fooeiviflg advaaoc notioe 
of an inspecboo nmst mfbnn tfieir 
va^Mrym n yn K mauve or roige 
for OSHA to do an. 

if at < 
OSHAcomplianoeoffioet. or if an 
employer attempts to interfere widi 
the inspection, die Ad pennitiappK)-
prute Kga •CQOB. 

Baaed on a 1978 Supreme Coot lut­
ing (Manhall v. Bartow'*. lac). 
OSHA aay not coHrinrtt 

It may, however, nmpBrt 
• j 

tive probable 
ofavWaboo. 

or iqxjo evidence 

Obviously, not all 6 miflkn worfc-
places covered by die Act can be 
iiwpcutHl jwrntdiafcly. H a vwnt ai>- . 

OSHA has esttbfcbed a lystem of 

taiegtvcB 
toppuonty. An muuintul danger is 
any common wnene nere a ieasoa> 
able oettamty thai a danger exhts thai 
can be expected to can 

dhutigh normal enftarwnBBt proo^ 

nay type of Serious (ftyncal 
bam that coidd i 
prolooged dimage to the body or 
wfeidi. wtule not damgiag the body 
oo a fnlonged bass, could carae such 
teuiporary rfhahitity as to leqoire in-
partrntboapitaltreatincfai OSHAooa-
SKfenthat "peonaneitf or pnlongad • 
dauiagŝ bas oocuned when, for 
example, a part of the body is cnohed 
or aeveradt an arn^ leg; or faqgor a ' 
ampotaled; or sight in one or both eyes 
blost. This kind of damage abo 
mdudea that whkh aeaders a part of 
the body cflher fanctionsfly i 

oroffthejobi An eaaaaple: bones ma 
luub shaMend ao acwiciy that i 
ty or dexterity wfll be pemaneBdy 

ipjuties such as tin^df ftactotes, 
,or 

aibstaatid has of blood andtequmog 
l or other htaliiig 

•etfifficnltto 
asaerionsiflhey 

Injoriesor 

i noncnon n pnysm 
or mfrtitl efficiency or shorten life. 

seauserionsand 
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For i beaUi baznt 10 be oonridered 
n Mimiiiienl dangu, tfaeve ami be a 
itaaooabte expectatioo (1) dial toxic 
subataaoes sncb as dangoons fumeSt 
doits or gases an peaent, aad (2) that 
f s[iuiuie to tfacm will cause ianatA-
ateaadOTeversfblehann tomcfaa 
d̂ ree as tosfaortes life or cause 
lednctifi ia ffcysical or tnrnlal effi-
aency. even ibon̂ i ihe leaullmg 

Employees should iufotui lhe supervi­
sor or employer anmwtiairly if they 
detect or ewa suspect an imouocnt 
danger siaiatioaio lhe workplace. If 
me eupuyer UBES noacooo nctun* 
aaAe the danger, an employee or (be 

may notify die nearest OSHA office 
and mqueal ait inspection. Ihe 
mtjfa^t ttuaiM nlfiilify tt*» tuf fcy l f* 

location, detafl lhe baTwd or oonfiition 
nd eichidp the employee's 

AhhiMigh the eoyloyor has the right to 
see a copy of lhe complaint if an 

en̂ doyee wS be withheld if the 

The OSHA am dfaector it views die 
ned 
!isi 

basbfordieallegabon. VMkdedded 
the case has nxrit. the area (firedor 
wS sssigna coopbanoe officer to 

the workplsoe. 
Upon jmpedkni, if an kmnirat dan-

t is Sound, die compliance 

ofliuei wiB ask die employer to volua-
nrily abate Ihe baaard and to temove 
endangered enyloyeuftnmcipnttHe. 
Should die employer fsfl to do (Us, 
OSHA, thnngh the irgjonri solicitor, 
may apply to the neatesi Federal 
District Court for appropriate l^al 
aimni tocmiect the ctuama. Dcfctt 
dc OSHA inspector leaves the work-
place, he or she will advBeaOafiected 

Sncfa action 
can produce a temporaty leslisimog 
order (Immrdwte ilaiiit,wHi)of ihe 
opr mtiou or amiou of the workplace 

Should OSHA *tobtoxily or aqri-
cioosly" decfine to bring cool action, 
die affected employees may sue die 
Secretary of Labor to compel the 
Secretaiy to do ao. 

Wallring off the job became of poteo-

•ot ordinarily an employee right To 
do ao may icsuh in dudplinary action 
by ihecmployet However, an ' 
/<niloyBe doea have the nghl to niiiae 
OngoodCHdi)tobeeipaaedto« -
nmiaeat danger. OSHA i 

Where possAle, he or she asked the 
employer to eliniinate the daiigef, 
and (he employer tided to do to; 

(here is not sofficiem tune to have 
the danger efimntadttnugh nor-

The danger facing the employee is 

so giave that "a reasonable penon" 
in the same Btoation would con­
clude there is a teal danger of deadi 
or serious physical hann; and 

The employee has no i 
abemative to aefiuing to wok 
under these conditions (eg* asking 
fbrressaienKattoj 

id Mali 
Second priority k given to iovestiga-

wruihiiigtfihoapitaliiaimwof fiweor 
more employees. Socfasilnations 
mist be reported lo OSHA by the 
employer widna 48 how*. 
Investigations are made to iteteiimiie 
if OSHA staadaads were violatod and 
to avoid leconenoe of shmbr aoci-

Third priority is | 
conipiMMS or auegea wnanon oi 
sttodards or of unsafe oruelieallfafvd 
working conditions. 

Ihe Act gives each employee die rigbt 
to request an OSHA inspection when 
lhe employee feels he or she is in 
imnwnfiid dmgei ftom ahaiard or 
wfaenhcorahefedathatdiereisa 
vnbtkn of an OSHA standard dot 
thrcaSens physical hann. OSHA wiM 

will iafonn die employee of any 
action it take* regardmg lhe complaint 
sad, if lequesltd, will hold an mfor-
mal review of any decasioa not to 
inspect. Jost as 

nent daqger, lhe employee's name will 
be withhdd 6om ihe employee if the 
employee ao requests. 

Next in prionty are | 
plaaned. HMppchflns i*mJ st ipeiific 

or 

selcclcd for iiwprrfioo on the basis of 
factors such as die death, injury mi 

SpaM 

in scope, depending on the distrihtfian 
of the workptaces involved. States 
with their own oocapatiooal safety aad 

(fiffcient systems to uleutify tuffahn-
aidk 

AfeBmnvhapectiondrtermina 4 
wtetherpreviondydted violation 
have been oonected. If an employer r WNHJ ' 
hnfykdtoalMtoaviolaiion,tfae fO^J* 

"Notification of Fafliae to Abate" 

orviolatioa 

iKsptdUMfroctst 

workplace, taldag into aooonat such 

I 
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support base. When the community gets this information, they 
will see what is getting into the air and water. This data is 
quite impressive. There are computer programs that almost 
instantly take the EPA raw data and break it down into 
meaningful'categories by states. Citizen Action Organization 
provides this service. This information creates more of a com­
munity health base for the workers inside the factory because 
it emphasizes that there are some occupational health prob­
lems that are seamless webs. They are occupational health 
problems but are also basically. community and environmental 
problems. 

The key behind all of these recommendations is not just to 
give you humanitarian impulses to generate a self interest for 
safety and health among workers. It imposes powers and tools 
to achieve a safer workplace and a more healthful workplace. 
Each of these recommendations also seeks to develop vested 
interest behind these goals. When people complain that tort 
reform issues and plaintiffs' trial lawyers are just vested inter­
ests, my answer is that I am glad that there is a vested inter­
est behind wrongfully injured and sick people in this country. I 
doubt whether there would have be'en any cases brought that 
would have broken ground in the common law if there were 
not a vested interest, namely the contingent fee lawyers. So, 
the design of any social control system that has a high theo­
retical consensus among the population behind i t should also 
include strategies to develop vested interests behind worker 
health and safety. Just as the contorted, and we hope not pro­
longed, existence of a vested interest in not investing in safety 
in the workplace that has been too long with us historically. I 
want to suggest that you ask yourselves constantly, "How do 
we get the electric connection between knowledge and action 
moving faster?" 

FOREWARD 

OCCUPATIONAL SAFETY AND HEALTH-
POLICY OPTIONS AND POLITICAL REALITY 

Sidney A. Shapim' 
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their i m p a c t ' u i . n t c o n s t l ^ t s that weaken 
dressed by U g S i f o ^ t ^ C O U , d b e ^ 

legislates.' In ^ w ^ T T e t T r ^ ^ 
due to both PSITCV ^ / ^ ^ S ^ - ^ ^ g P">terti,,n is 
^ U c t workers ^e not s S ' ' ' I T ^ ' ' " ^ ^ ' i nM- to -
^ g r f i r ^ ^ — ^ ^ ^ J g d the_political envi-

The goal aS^ F ^ S ^ ^ ^ ^ W " -
and analyze t h e ^ S h ^ , " ^ t h o M ^ ^lur^a 
ward outline. t t a E S S f t ^ r " 1 1 - o f ^ F<>"-
employe™ to ensurT^rkTr h « . l £ C 8 n * ; v e f l

f

u s e d ^ encourage 
flaws with this s C C ^ e ^ J ^ « d ^ Policy 
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unlikely to be successful in Congress." 

I . THE POUCY FRAMEWORK 

Employers tak* steps to reduce workers' workplace acci­
dents and illnesses because of economic and humanitarian 
incentives and in response to regulatory mandates,7 but 
workplaces remain significantly dangerous despite these influ­
ences.8 This section describes the current level of workplace 
accidents and illnesses, the constraints that limit employer 
incentives and regulatory requirements, and what reforms 
might increase occupational safety and health. 

A. Dangerous Workplaces 

acddents and illnesses leads to three CTnduBiorm/First. there 
'is~ho~authoritatiVe measurement of accidents KaSrtif-—"* 
and estimates vary by a considerable magnitude.1^ 
the available data typii^ally understate the number i 
tional accidents and, toa-^eater degree, the number of occu­
pational illnesses." (Finally^ despite this consistent under­
statement of the probtemTuie evidence indicates that many 
workers face substantial risks at work.19 

•ft.g-Jintnd sarlinr, r ' g t J A nfitiiT"«tj« that an avflraft^of sev­
enteen workers _die-earh Hny," This^umber_j8_coBBistent 
with the estimate_by,ErofesSQr_.Spieler, in her article in this 
issue^ that the number _eL.occupational fatalities . in _1989 -
ranged from 3600 to 10,400 persons," or between ten and 

, -
_ ' S*t PRANK R. BAUMGARTNER i t BRYAN D. JONES, AGENDAS AND INSTABIUTY 

IN AMERICAN POUTICS 241 (1993) (notinj that the PraHiant can play a role in 
puahinc legitlatlon through Confreea). 

7. Jordan H. Leibman & Tarry M. Dworkin, TEnu LimiUitiau Under StaU 
Occupational Dilate Acta, SS HACTINOS L J . 287, 362 (1986) (noting that rofulatoiy 
•yatama auch aa wwltara1 oompenaation proframa eoak to balance both ©conomic and 
humanitarian objective). 

8. Refer to notes 13-16 in/ra and accompanying text (aummaridns eatimates of 
workplace Injuria* and occupatlonallyrelated deatha). 

Set MCOAKRY & SHAPIRO, aupra noU S, at 6 (statins that reliable aourcaa 
n on occupational health and eafety are difficult to locate). 

' See i i at 4 (giving, for example, the range of estimates from two million to 
1 million nonfatal injuriaa auffered by American workere per year). 

Id. at 6. 
See id. at 4-5 (noting atatietical evidence indicating the dangerouaneaa of the 

American workplace). 
Cf3. ReuitaUztd OSHA. supra note 1, at 763. 

/ ^ I p Emily A Spieler, Ptrpeluolinff Risfcf WorAeri* Compensafton and the Penis-
Owe of Occupational Injuriet. 31 Hous. L. REV. 119, 114 (1994). 
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twenty-eight deaths each day. Estimates of injuries range from 
two~to~eleven-niilliuu uerrear ." Assuming a'Tolal~oronly~2."5 
" i j l l i W l injm-i<m p - r ynsr, t h i * <nniijrviitwi»-»«t;mAfa^-ta<an<il}»Ba. _ 

intQ_ahout-t0i0e0 seiiuus injuries Bach working day."— 
A 1972 government report estimated that-390.000 new 

cases of disabling occupational disease occur each year, w i th as 
MlB7~ag 100,0W~fatalities a year.' 7 Two recent studies _flali-~ 
magTEa t the number of occupational disease-related deaths 
i ^ M ^ ! t 6 0 J ( X » _ t o - 9 5 ^ Q Q Q _ d e a t h s .annuallyJijQther. studies 
place the number of diseaae-wal"^ fntnlitiaa KAt.wo«n 19^,000 
and 210,000 annually." To put these es t^ tos jn_j>er8pec-
tiveT occupational disease aooountnor a larger percentage of 
cancer deaths than environmental pollution^ and- i tT loUa. 
more persons each year than guchjrther greyentable. causes of . 
death as mofof vehicle Taccidents. diabetes., and honuddes.*1 

U J ^ i ' V " These studies and comparisons indicate that many 
^workplaces are unsafe. The following section summarizes the 

v.rS^A*^'policy failures responsible for this unfortunate situation. 

Vv B. The Policy Failures 

Employers take steps to reduce health risks and to in ­
crease workplace safety i n response to economic, humanitarian. 

McOARirr A Suunto, mpra note 6, at 4. 
Id. 

17. THE Pnssnwirs REPORT ON OCCUPATIONAL Btren AND HEALTH 111 (1972); 
rtpryittd in HJt Doc. No. 303. 92<1 Cong., 2d Sow. U I (1S72). 
/ i8. ) Sea Philip J. Undr l f tn & Dun a BoW, Tht Jbognition and Control cf 
OaoupationaJ CIMOM. 288 JAMA 676. 676 (1991) (ostimtting that occupational dia-
aaaea account for 60,000 to 70/100 daatha annually); National Sab Woitplaoe Inati-
tuta. Beyond NeglM Tht Pnbltm of Oocupational Dittatt in tht U^.—Labor Day 
•90 Ktport 7 (1990) [haraWtar Beyond Neglect] (aatimatint caaaa of oocupational 
diaau. in 1987 at 47,877 to 96,479 paraona). 
/ 19. ) Sac FETSR 8. BARIH A R ALLAN HUNT, WORKERS' COKPENBATION AND 
ViORK-REUTO ILLNESSES AND DISEASES 19 (1980) (dting John M. FMen, Oocupo-
tional BaallA: Woriking Yturmlf Sick, in THB CHALLENGES or COMMUNITr MaMONK 
262 (Robot U Kana ad, 1974)) (raportiix tha cmduaks of a i . i . a i ch» who had 
aumjnd nwnatona ataUoa and aatlmataa on doatha dua to oooipatlonally nlatod 
diaoaM). 
(20. J See Richard DoU A Richard Prto. The Cautet of Cancer: QuantUatut Eeti-
mSa of AooidaUt RiaJka of Cancer in tht United Slates Today. 66 J. NATL CANCER 
INST. 1191, 126fr«7 (1981) (aatimatins that occupational opaaurea account hr mp-

Wlyfou t of all camr deaths, while environmental pollution aooaanta 
for appadmataty two peroent of auch deatha). Raaeaicfcers have calculated tha ind-
dence of oocupatkmal diaeaae^elatad eancm to bs somewhere between 1 and IS*, of 
all cancan, while | I studies have found that tha inddanoe Is between 20 
a j ^ t t K . See McOARfTT A SHAPIRO, supm note 6, at 6. 
(21.y See Beyond Negltct. eupra note 18, at 12 (drawing thla i 
tmaiea baaed on 1987 data indicating about 70,000 fatalities due to . 

•ch> , from ae-
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and regulatory incentives.'2 Because of various real-world con­
straints, however, the impact of these influences is less than 
what economic and regulatory theory would predict. 

J. Eoonomic Incentives. The operation of labor markets 
creates economic incentives for employers to reduce employees' 
workplace accidents and illnesses.*3 F-rrmnmir. theory predicts 
t h f t workers w i l l bargain for wage premiums as compensation^. 
for exposure to workplace hazards and that employers w i l l 
abate workplace risks to the extent i t is less^ expensive than 
paySI'Tugher compensationTffln addition, employfir" 
incentive to protect «^(it.ing wnrlcain whennvar the cost of rfo-_ 
jny nft U than h i r in f f nnH training their reolacementg.26 

However, several factors l i m i t the impact of these econom­
ic incentives in labor markets. Workers are not paid adequate 
wage premiums for more hazardous employment because they 
Ip-fc frniyiining i ^ w g r ^ or « y ^gnorant of workglaoe risksJ*

7 

ftfrgyiYgr. jnxny workers in especially dangerous occupations 

arejeasilyjsplaBed.™ 
Regulation i n the form of workers' compensation and tort 

law creates similar incentives." Employers have an incentive 
to abate occupational hazards to tEe extent that.jreventatiye 
action is less expen8iye_than__paying workers' cranpensation 
c iaEnsTf t i fessor Spieler's article in this issue^iscusses this 

22. See Leibman A Dworkin, supra note 7. at 362 (noting that regulatory 
schemee ouch ae workmen's compensation systems balaiuc employers economk and 
humanitarian objectives). 

23. Ses MOGARITY A SHAPIRO, supra note 6. at 268 (noting that in an efficient 
labor market, employers will take steps to minimise hazards to the extent that pm-

i coste leas than oompenaation). 
' 2 i J See i d et 18. 

) Set Elinor P. Schrosder A Sidney A Shapiro, ttttpontet 7b Occupational 
: Tht Kelt of MarheU, Regulation, and Information. 72 GEO. L J . 1231, 1237 

(1984) (noting that employers will take preventative actions when they cost lesa than 
the.cnnaequencee of not taking such actions). 
£ j i > Ses i i at 1241. 
CSTJ Set id. (citing W. Kip Viscusi, RISK BY CHOICE: REOULATINO HEALTH AND 
SAFETY IN THE WomnuCS 41 (1983)) (suggesting that workers also fail to demand 
wage premiums because they lack the information about oocupational risk neceeaary 
to-Mia a bargaining position). 
C ^ / Sn JAMES C ROBINSON. TOIL AND TOXICS: WOKKPLACS STRUOOLES AND PO-
UTICAL SntAnoun FOR OCCUPATIONAL HEALTH 76-76 (1991) (noting employerijen-
dancy to replace highly skilled workers in haaardoua worksnvironinonts wtthjess 
skilKa-wSKrs at lower wa^a and aublect to InerMaSTlMiiMViiim^-control). 
~~29:—See id. at 1246. 1260 (noting that, urufeTworkers' oompenaation and tort 
law ecbenee. the coata of work-related Injuria, and illneaaea of workers beoome costs 
fo r th j employer). 

Id. at 1246. 
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form of regulation. 3 1 However, as in the case of labor market 
incentives, real world constraints l imi t the effectiveness of 
these economic incentives in protecting workers. As Professor 
Spieler demonstrates, employers do not respond tn inrreniteA 
workers' compensation costs by investing in accident and i l l ­
ness prevention becauM alternative responses are less expen-
s i^^j rKese_i^ponses_indude^UEchaang_^ui^ce , discour­
aging worke r s^^_ reekd^OTmp^a t io i i ^^dJobby ing_ le^ i s ; 
latures to reduce eligibil i ty requirements-and the level of com­
pensation.*3 Tort remedies do not make up for the inadequa­
cies of workers compensation.--Such remedies .are_ayailable 
only, when the. negligence .of a .thirxLparty-other, than the. em-
ployerj>tttte^orkerjcaused[a .worker!s_injury.^ 

2. Humanitarian Incentives. The previous section ex­
plained that economic theory assumes employers w i l l reduce 
workplace hazards only i f the cost of the investment is less 
than the consequences of not making the investment." This 
dour picture of employer behavior fails to recognize that em­
ployers also make safety and health improvements out bf hu­
manitarian concerns.*7 However, this incentive is constrained 
i n two important waya^tfirsk, not all employem are conwcien-
tious. The fatal r e s u l t N j f a 1991 fire at the Imperial Food 
Products plant in Hamlet, North Carolina demonstrates this 
unfortunate conclusion. The plant owners had locked the fire 
doors to prevent theft and when a fire broke out, twenty-five 

81. S M Spider, jupnj note U , at Part I I I . 
32. Id. at part HIJ). 
33. Id. at P r t IH. 
34. Schroeder A Shapim. supra note 26, at 1261. A key reason why tort law 

fails to supplement state workera' oompenaation achamea in a comprehenaiva way ia 
that wcrkars' o Ation remediee are fenerally a worker's exclusive option. See 
Msry Becker. Seproductive Haearde After Johnson Controls, 31 Hous. U REV. 43, 91 
(1994) (noting that tha exclusive remedy provisions of state workers' oompenaation 
achemea preempt tort cauaaa of action). 

36. See Schroeder & Shapiro, supra note 26, at 1261 (stating that injured work­
ers must And a third party with liability, auch as s supplier or raw material, man­
ufacturer, for pursuit in a tort action); ROBINSON, supra note 28, at 1261 (taking 
note that tha axduaive remedy provision, of worken' compensation scheme, reduoea 
tha effecdvenesa of tort liability aa an incentive for employer, to provide eafe 
workplaces). Incidentally, many state wulkeie' compensation schemee give en employ­
er a right of subrogation In a worWs third party suit eo that it is reimbursed for 
the amount of wnfcers' oompenaation benefit, paid to tha worker. Schroeder A 
Shapiro, supra note 26, at 1262. Hie result is even leee of an incentive for an am. 
ployer to reduce haaarda present in the workplace. Id. 

36. See also Spieler, supra note 14, at 181-86. 
37. Ses also Becker, supra note 84, at 6743 (discussing how employers' humani­

tarian oonosrns may eometimea be miadirected and result in polidee that do more 
harm than good). 
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workers were killed and fifty-four more were injured. 3 8 (Sec-
^ n d , as Ralph Nader points out in his address publisheVm 

..lis issue, t h Q u m a n i t a r i a n impulse is weakened hemi.M. 
corporate decisionmakers arTremote from the D e r s o n B ~ H g ^ 

w h i n employees are perceived as statistics and not as real 
people." " 

3. Regulatory Incentives. OSHA regulation provides the 
final incentive for employers to protect workers' safety Con-
^ • . ^ P t e d % O^EgtignaLSafety-jandJieaith Act ("OSH 
Act").in_1970 __because of thejnadequacy of economic incen-
tives to encourage employers to pi5ti5t~Wori^rs lnd"b?cause 
unlike economic inceaiyisr-healtE-ana-gafely-regulation is" 
p n p n S ? n > s r » T o use Frofess6?"iSpi"eier's "apt p & a s ^ T i S W - -

ic incentives depend on a "feedback loop."44 Employers w i l l 
take prevenUtive actions unti l and unless workers obtain 

wage prendumr-w compensation^ On the bther hand, OSHA 
regiilation- has-the-advantage orcausing employers to take 
precautions. before _employee accidents or illnesses occur Pro­
fessor McGarity's article in this issue examines the regulatory 
approach to workplace health and safety." 

A thick jweb of administrative, legal, and pohtical con­
straints l imiFOSHA regulatioiT-PSfesIoTMcGarity and I dis­
cussed the-nature and impact " of these constrainta in a 

38. Sa, Family of Worker Killed ia Imperial Fire Sue, Company. Manager for 

39. Ralph Nado-, Addre-, 31 Houa. L. Rl!V. 1 (1994). 
40. See id. at 4-6. 

OflTS) (n«Un, that employe, tradrnofb b«ween the cost of h a t ^ prrvenUon uul 

IMO fuSSTSS ^ *nd H•a"1, *" °' 1970' ^ L- N"- 8l-696, 84 Stat. 1690 (1970) (codified a. ^nended at 29 U.S.C. 69 661-78 (1988 A Supp IV 1992)) 

.JL h^f*"" * SHAP"i0' 6' " 34 \noUn. ^JZJSZL 
SU^y A. Shapiro A T W a s O. MeCarity, ATol So Paradoxical The R o l i w ^ X 
Tec*noloe,.Ba~*l Regulalicn. 1991 Duns LJ. 729 T s S o T j ^ m ft—ZS^lSf 
"o l . for R ^ v , (noting Umt ^ono^c ^ t , J t m e l T r ^ ^ J ^ 
n ^ d y ^ m p ^ t i n , victim, ^ter death or Uijmy „ t h . r Umn ^ d i r * monay to 

" See Spieler, supra note 14, at 127. 
«6. Ses id. at 179-86. 

C u ! L , T * ™ ^ ' " T " a M c 0 ^ ' A r m i n g OSHA: Some •nought, for the 
Current Legulatwe Agenda. 31 Hous. L REV. 99 (1994). 
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previous publication. 4 7 We-concluded^hat - i r r -K^-^u^ • •, 
icaji^constraints OSHA f a o . fkJ "^h t -o^ the - s .gB .A-

n^ulatioB^Lall.4. Moreover, a T g ^ T t ^ " ' * " ? * ™ * 

obligations by ^ Z Z Z r Z ^ L l ^ re-,ato-

C. Reform Options 

^ ^ T u Z ^ V Z T V 1 1 ^ t h e "Pities 
fo'^5l^r5r^Mf^.^ j ^ d " ^ ' t o i y incentives 

have . . . • M ^ V l S ' J S - ' W - ^ - a - t • 
move t t em. 5 ' J l t e . r e foms m n . / . - u > e t y m c e n t i v e s and re-
however, W l l s o ^ T o s T d ' , , ̂  ? " " " V " * ^ s goal, 
quo^- m 0 < , t d r a s t l c c h « n « ' « « - f r o m J i e . _ 8 t e t u B 

Power andbflt^ Z f . Z t - m l o r a i a t ^ ^ ^ 5 ^ ^ i 

bargaining p o w ^ ^ r f l i n . h o w e v e r . l h ^ 

c e n t T Z ^ a t e ^ o S ^ " ^ i ™ 0 n l y t w e l v e P"" 
covery is s i o ^ i n Z ™ ? ^ £ ~ ^ " ^ d economic „ -
back loop" of wage premium. ! " d e P e n d l " « on the "feed-
vide safe^orkpIacL a K ^ a T t e ^ " " ^ e , n p , 0 y e ™ to P™" 

^ P l e . e n d o ^ T t h T S w - ^ r ^ McGanty, for er 
U e s . t u t w o - u i a - l ^ e ^ S ^ ^ - ' - ^ - ^ - i t . 

^ ^ J ^ ^ J o ^ ^ t d o ™ o p e r a t i o n f l that 

• ^ H - ^ ^ ^ T . c s ; . 

«^.«i»4tu s^L2^1pt;J7' , a n 2 6 ' • ' 1 2 4 1 that 
« • Nafta Gotcha, New YORXEK, NOV. 22. 1993, at 4, 6. 
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nose unreasonable health and safety risks. 
Workers would also-obtain more pgSgctignJ^employers. 

,iH'i~greBtef~sKafe of the costs now borne by workers for 
accidents and illnesses."''Professor Spieler notes that states 
We~TeJeaed^f6rmihg workers compensation to take this 
approach; the states instead are using direct efforts to promote 
workplace safety, such as safety and health training and con­
sulting programs.'7 She concludes that such programs are un­
likely to work and that federal standards for compensation or 
federalization of workers compensation may be necessary.™ 

Oll j inf l lhnr tnck, Pn-fimttr Mr^m-ity r T ^ ^ h . T t J a H " , 
nf reforms concerning OSHA regulation. He advances a "patch 
qjlf] ropnir* reform of OSHA by delegafing additional regula­
tory authority to the agency." He also proposes other reforms 
to make i t easier for workers to hold OSHA accountable when 
i t fails t ^ c a ^ ^ o u t t a "statutory responsibiUties."0 A final set 
of reforms would empower workers to protect themselves from 
workplace health and safe ty ' r i ski ly ProIessoi rMcUarity mam-
. . i n . t w fi.r^.mpntal changes are necessary to make OSHA. 
e'ffective, such as "burden-shifting" devices to reduce the evi-
dentiary burden on OSHA to justify a regulation.** ~ " 

Mr. Nader also emphasizes the - need"for fundamental 
change in the current approaches to workplace health and 
safety. He endorses ambitious concepts that would empower 
workers to protect themselves, such as the right to have gov­
ernmental officials dismissed i f they do not do their job.*8 

More fundamentally, he predicts that a "major cultural jolt" 
w i l l be necessary to create a public expectation that workers 
should be better protected.** He proposes several innovative 
responses, such as requiring top OSHA officials to spend time 
wi th workers and punishing employers by requiring them to 
work at the site of workplace accidents.*5 

The following section considers the potential fate of these 
and similar reform proposals in the political system. The 

t j S t McGartty, tupra nota 46. at 116. 
> Sac Splalar, aupra note 14, at 187. 

Sn id. at part 1V.B. 
68. Id. at 264. 
69. Set McGaiity, eupra nota 46, at 111-13. 

(fid/ Id. at 10346. 
/BV-, S"- «* , W « 113-17. 
V g L j Id. at 10649. 
63. Ste Nader, eupra note 39, at 10. 
64. Id. at 8; aet id. at 4 (attribuUn* the current malaiee to a "pitileee ab-

atraction' that treata workere aa dispenaable). 
66. Id. at 10-12. 
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H. l^fE CURRENT POLITICAL ENVIRONMENT 

^- The Political Impact 

that genarau the 3 S j r S ^ ^ c i r e u m 8 t a n c e . 

by t h . Hoiua of R o p w ^ n u u , , ^ ^ ' ' f ' , n n p * c i t ««« P"P°~<i 

Agwiam Inm St«J InatitatS U " d e r * * n , 1 O " " " * " . « d th . 

tb . Burt A d m l n i ^ X , , i b S W. ^ r 0 ' 0 ™ ' " ^ • — ^ J fcJ 
Amnican buainaaa). ' ' * ' ' , ^ , , " « « th . compotitivow,. . f 

" " " t pdiac.1 m v l r o n m o S ) ^ ^ ^ * p ~ * 1 " t ' ' " " l O) "~ . .m«mt 
™. « - id. at 83 (findta, that th . nolitfc-l - . 

•»»^» t '**»•. ~ p o n . i r ^ t C t o ^ r ^ , t " » « ind.-
for thai, aoiution* ^ , , i ' ° t l f ' « « ' » » " f ProbLm. or to polidw pre-
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disciplined, rational process of problem solving.71 

In the context of passing workplace health safety legisla­
tion, the first step—recognition of a problem—occurs when 
Congress elevates a problem to its legislative agenda.72 This 
agenda is limited because, like other organizations, time and 
resource constraints restrict Congress' ability to consider and 
make decisions.79 Interest groups, agencies, and other political 
actors compete to convince Congress to take up problems of 
interest to them, but Congress is unlikely to put a problem on 
its agenda absent sufficient political demand for action.74 

Once Congress decides to act, interest groups and political 
actors then compete to influence what solutions will be adopt­
ed by advocating policies that serve their interests.76 At this 
point the policy process and the political process join. Congress' 
decisions will depend on the relative merits of the proposals 
and on the political influence of the competing parties.7" 
Thus, while it is important for an interest group to have a 
credible policy, it is also necessary to build political support in 
favor of that solution.77 As one commentator on the political 
process has noted, "Reports to Congress suggesting controver­
sial action, unaccompanied by political momentum, ordinarily 
move the Congress with all the force of a bulldozer with an 

71. Sn gmrally Michael D. Cohan et el., A Garbof Can Model of Orjunim-
tionol ChoiM. 17 ADMIN. SCI. Q. 1. 1, 3-( (1972) (reterrin* to complex yet dioona-
nixed AeHaionmalrins ayatema aa "organiied enarchiee,' and dubbing the approach 
the "salvage can" mat hod of proceeeing and reaponding to inforrnation). 

72. Sea KlNODON, eupra note 69, at 3-4 (defining 'agenda* aa the aubjecta or 
problema to which government official, pay aerioua attention). Setting the egenda ia 
the firat atop of public policy making. Id. 

73. See id at 193.96 (noting that the legialative ayatem hae a limited capacity 
to prooosa agenda item.). 

74. Set id at 208 (noting that national mood and elected politiciena are likely 
tojrevail over erganixed interest, in aetting agendaa). 

( K ) Ste id at 62 (obaerving that intereat group, employ poeitive promotion to 
SnoWiie aupport for their aolutiona aa well aa blocking initiative, that would reduce 

their poeition); id. at 63 (noting that even if an inlereet group euoceeda in placing 
an laaue onto tho agenda, it may loae control of the debate and enable another 
group', alternative to be implemented); ace oiao BAUMGARTNER & JONES, aupra note 
6. at 29 (atating that policy entrepreneur, want to en. ure that onc» a problem ar­
rive, on the national agenda their aoluUona are adopted to aolve it). 

76. KlNODON, aupra note 69. at 161 (noting that aurviving pro] 
thoaa that ara technically feaalbla and incorporate acceptable value.). Once aooept-
able propoaal. are elevated to the political agenda, the politico! atream, compoeed of 
the national mood and organiied political forcea, praetea for adoption of a propoaal. 
Id. at 170-71. 

77. Id. at 62 (obeerving that intereat groupe gain the ettention of government 
official, by mobilhdng aupport. writing letter., eending delegetiona. and etimulating 
alliee). One reapondent in Kingdon't reeeerch concluded that 'the louder the aquawk, 
tha higher [the ieauej goto.' Id 

ula include 
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empty gas tank."™ 

In summary, an interest group needs political influence in 
order to convince Congress to take up a problem and to adopt 
the solution that the group favor,. As the following section 
discusses, the problem for workers is that employers have 
more pohtical resources and thus more influence. 

B. Political Resources 

, . , A n , i ? t e r e 8 t Poetical influence is a function of its 
i n M ^ f r r ? * ? ^ 0 | ; i n o t h e r w o r d s . its capacity to influence 
individual legislators." A group gains influent* i f i t has ac 
oeas to legislators, sufficient policy expertise to support its 
policy positions, or the ability to affect a legislator's chances 
for reelection. Another important resource is having an ally 
m a pohtical actor who occupies a central position in govern­
ment such as the President.8 1 The history of the politics of 
health and safety regulation reveals that business dominates 
but does not monopolize, such resources " 

t i o n ^ t ^ 0 f ^ 0 S H . A C t S U P P O r t S T e " * M o « ' 8 o b * ™ -taon that public agencies wi l l tend to be structured i n part by 

f ™ ™ 6 * - ^ 0 w a n t them to f a i l * Despite opposition 
from the business community, Congress passed the OSH Act 
because of the support of President Nixon, who wanted to 
wean blue color workers away from their traditional support of 
Democrats.- Nevertheless, workers had to accept p J c X j 
airangements that made i t difficult for OSHA to operate 

78. MKWAKL PHtreCHUK. GlAKT KlLLSRS 46 (1986) (dweribin. th. P.Ai~l TV. A. 
C ^ W . ^ P t to ptuh ^ t u u u ^ L U Z Z ^ t ^ ^ 

( d ^ i J t ^ l - 8 " H ^ * N N - ^ P"""" Of PUBUC MANAOSWOT 146 (1987) 

Ji- J r J ^ z r ^ — - •—- •—-
63 0982!" D A ™ R M c C * m " ' ^ ™ P°m,cs 0- HSAL™ R S O ^ O N 

84. Sm MCOAWTT * SHAPIRO, upn not. 6, rt 34 (noting th.t Niion'. 

88 minm U^WW V^r j in i*^ IntM^rt opukod by • mining diMrtw that klUed 
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effectively." An example is the split-enforcement arrangement 
between OSHA and the Occupational Safety and Health Re­
view Commission (OSHRC)." 

OSHA was unpopular in Congress almost immediately. 8 1 

Graham Wilson explains, "Congress f i rs t created an agency 
with a mandate for a tough regulatory approach, and then, 
displeased with the results . . . [it] sniped at the agency, mak­
ing piecemeal alterations in its policies and weakening further 
its tenuous authority."** In particular, Congress passed sever­
al budget amendments which restricted OSHA's jurisdiction." 
However, Congress failed to pass any of the numerous propos­
als to amend the OSH Act, including proposals to abolish the 
agency.80 OSHA avoided this fate largely because hostile bills 
were assigned to committees in the House and Senate that 
were packed wi th labor supporters. These committees blocked 
such legislation even though these proposals might well have 
commanded a simple majority of Congress.'1 

Some of the anti-OSHA feeling in Congress died down 
during the Carter administration after Eula Bingham, OSHA's 
administrator, eliminated some of the inspection practices and 

86. S M i d at 246 (noting that th . Oocupational Health and Safety Review Com-
miaaion (OSHRC) diaputod OSHA'a interpretation of ita own etandarda, roaulting In 
delay of OSHA'a etforta to protect workere). OSHRC. Inability to keep up with a 
backlog of appeal, haa alao reeultod in further delay, of corrective action by employ­
ers. Id. at 246-47. 

86. Id. at 246. OSHA ia reeponaible for ioauing and enforcing health and aafaty 
standards through tha Departnunt of Labor. Id OSHRC ia an independent commis­
sion responsible for adjudicating health and safety complaint.. Id. 

87. I d at 43. One Senator propoaed an amendment to OSHA to ezdude small 
businesses bom safety Inspections. I d Several billa introduced in 1973 required 

I in aetting safety standarda. Id. Con-OSHA to pay doee attention to < 
graaa in fact limited OSHA'a Juriadiction in 1976 by exempting small farma from 
enforoamant I d 

88. GRAHAM K. WILSON, THE Founcs OF SAFETY AND HBALIU OCCUPATIONAL 
SAFSTT IN THE UNITED STATES AND BRITAIN 43 (1986). 

89. See MCOAWTT flt SHAPIRO, supra not. 6, at 43 (noting Congress' exemption 
of email farms, defined aa thoae with ten or leaa employee., from OSHA'e enforea-
ment). A Senator introduced a bill reducing random safety inspections for workplaces 
with above-average eafety records. Id. at 48. Although tha bill was defeated, ita goal 
waa achieved through a 1979 appropriation, rider, which restricted OSHA inspec­
tions of "safe* employers with ten or (ewer employee.. I d at 49. 

90. Sat WlLBON, supra not. 88, at 43 (noting that Northern Democrata and a 
significant number of Republicana aupport OSHA. thua warding off eOcrta to abolish 
the agency); Mldiaal Levin, folitica and Polvnty Tht limits of OSHA Reform, RsO-
ULATION, Nov.-Dec 1979, at S3, 33 (noting that between 1973 and 1976 pro-OSHA 
forces repeatedly blocked attempt, to restrict or abolish OSHA). 

91. See WILSON, tupra note 88, at 46-47 (obaerving the demlaa of bills to amend 
or repeal OSHA aaaigned to liberal, pro-union committee., such aa the Senate Com­
mittee on Labor and Human Reeourcee and the Houae Education and Labor Com­
mittee). 

i 
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bill moved o o t T t ^ ^ X . ^ ^ — • 

orx)uely criticized OSHA d „ L u ^ " d e n t Reagan vig. 
Paign," and hie fi^ two ^ P ' - ^ n U a l ca^. 
•y hoatUe to i t a T J l t e - ^ S ^ l m T a t 0 r e W e r e 

not wear the same u J o t i J ^ ^ ^ T F * l e a d e n , ^ 
legialative proposala f o T S " ' t h e y a t i 1 1 

"t « 98 (.^te- cJZ?. " •V"""1"* tk. (low b^lth Wrtv rtZl^T? 
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In 1992' Senators Kennedy and Metzenbaum introduced 
tK first comprehensive reform legislation since the creation of 
OSHA," but the bill died in committee.100 Realizing that a 
Republican administration made passage unlikely, the Demo­
crats reported the bill to the entire Senate just prior to the 
1992 election in an attempt to make occupational health and 
.afety an election issue.101 

The following year, comprehensive reform legislation was 
introduced in both the Senate and the House.102 From the 
perspective of workers, the pending legislation is a strong ef­
fort to reform the regulatory approach to occupational health 
and safety.m I t gives OSHA significant new powers, grants 
workers the ability to force the agency to take more action, 
and requires employers to use employee-employer safety com­
mittees.104 Business groups106 generally oppose the legis-

i with 11 or moro woriur. to <«Wbli.h i 
eoounittM. with oqtud era pi oyer and employee re pre 

ory ufaty .nd hulth 
tion); Labor KM SupporU 

OSHA Anally BUI' Samn.il Oppva Eipaiuton of Sanction.. 20 O.S.H Rep. (BNA) 
No. 39, . t 1439 (Mu. «, 1991) (noting OSHA Admiiii.tr.tor Gererd F. Seuuull'. 
oppooition to including M W vioUtion. in the category of violationa for which criminal 
eamliona are impoaed, on the grounda that it would decreaae voluntary compliance 
with new regulation.). 

99. S. 1622, 102d Cong., let See.. (1991). 
100. Reform Bill Waiting in Uie Wing»t OCCUPATIONAL HAZARDS, Mar. 1993, at 

17; aea Job Safety. OOP BayaotU Senate Committee Vole on Job Safety Bill Amid 
Paniean Diepule, Daily Rep. Executive. (BNA), at 167 (Aug. 13, 1992) (obaerving 
that Senate Republicana blocked a vote on Senate Bill 1622 when they boycotted a 
Labor and Human Raoourao Committee meeting, making it unlikely that the bill 
would make it to the Senate floor in the 102d Congreea). 

101. See OSHA Reform, aupra note 67, at A6 (atating that proponent, of Senate 
BUI 1622 hoped fbr the election of a Democratic Praaident in 1993, knowing that the 
bill would face certain veto from the Buah Adminietration). 

102. 8. 676. 103d Cong., let Seaa. (1993); H.R 1280. 103d Cong., l . t Seaa. 
(1993). 

103. See UAW Veloomee Formation of Coalition Supporting OSHA Reform, PR 
Newewire, Feb. S, 1994, owiiJable in UatlS. Nexia Libnury, PR Newawlre File (re­
porting that the prealdent of the United Auto Workere endoreed the propoaed OSHA 
reform which give, worken an active role in decieiona that affect their health and 
"f«y>. 

104. Hie Senate bill provide, for implementation of safety and health committee, 
composed of employer and employee repreeentativea. S. 676, 6 201(a)-(d). T^e Senate 
Bill alao providea that "interested persons" may by petition recommend that OSHA 
promulgate, modify, or revoke health and safety etandarda, and that they may preae 
the Secretary of Health and Human Service, to issue prompt response in the Fod-
aral Register. Id I 401(a). Hie Secrstery'a failure or refiiaal to iaaue rule, is review­
able by a United State. Court of Appeals. Id I 401(d). An sction for review may be 
brought by any peraon adversely affected by the Secretary1, determination or delay. 
Id The Houae Bill alao require, employers to eet up committee, to review workplace 
health snd safety programa. H.R 1280, 5 201(a). It alternatively providea that an 
employer may employ merhanisms other than the eafety and health committee., 
provided that employee, can participate meaningfully in the eafety and health activ-
itiea that an employer choose.. Id. 
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At the time this Foreward was written, both bills were 
still m the oommittee process. The next section e x a Z e s T 
prospects for reform in light of workers' political resources 

C. Prospects For Reform 

occupatianalhealth 
. m " 

and safety 
environment, allowing 

to return to Congress' ; =— ""•"-J w return to (J 

"B^ss workers K d the support of two-third, n f T ^ T ^ u ^ . 

- l l ^ ! ^ 0 1 . * 1 1 " 1 ^ O D g n p H h v P t ~ M - - * Hintnn'u „lmUuu 

t h . r W c r . d c Whit. S Z T re-oMbl. < W c ^ c c . t 

1994] OCCUPATIONAL SAFETY 29 in-

the response is one that workers regard as inadequate."0 

Th'T'pnTicy window will also close if workers lack the political 
Mto^et any reform adopted and legislators move on to 

î cources l - w -
t n r i l l - n l " t t t ' r ' T h " triat/ iry rornnnteH i n the nrevious sec-^ 
£ o n nuggests that unions and Jihflir allies will have difficulty^ 
passIni~those_j^forms that the buainesa—commnnity most 
gt^tg^pppses.-auch-as-employerremployee health and safety, 

fHh-" ""^"Pfffl fl"1? W"fffM < , J ' t h f l t ' workers lack the ooliti--
calresources-to-praiai 1. over flignifiriint p.mplovfir opEpsitioii.. 
Organized labor, often the only representative of workers in 
the political process, is considerably weaker today than it was 
in 1971 when OSHA was established. Whereas 27.3 percent of 
the total workforce was unionized in 1970, just prior to 
OSHA's establishment, only 15.8 percent was unionized in 
1992.'" Union representation in the private workforce is 
even less. As noted earlier, only twelve percent of the private 
workforce is organized."4 Moreover, union membership in the 
states varies considerably."6 Although unions are strong in 
about twenty states, they are considerably weaker in the 
rest.11' Finally, the least skilled and least organized workers 

110. KlNODON, tupra not. 69, at 177 (ataUng that a policy window doan ones 
participant, havo acted In aom. way. ragardleee of whothor they have Mly ad-
drcued the problem). 

111. S M id. (finding that political actor, are often unwilling to expend addiUonal 
time or political capital in aupport of an action that doea not get paaaad. 

112. Refer to note. 6346 tupra end accompanying text 
113. THE WORLD ALMANAC AND BOOK OF FACTS U I (1994). 

114. See NAFTA Gotcha, tupra note 64, et 4, 6. 
116. See BUREAU OF THE CENSUS, VS. DF-PY OF COMMERCE, STATISTICAL AB­

STRACT OP 1™ UNITED STATES 421 (1992) (Table No. 671) [hereinafter STATISTICAL 
ABSTRACT! fluting percentage of union! ted employee, by atata for tha period 1984 to 
1989). South Carolina, a right-to-work atate, had the loweet percentage of union 
membenhip with 2.4% of ita workere unionited, while Michigan, with 61.6%. had 
the higbert perantage. Id. 

116. In 1989, union memberehip aa a percentage of workere employed in manu* 
facturing waa aa followa: 

Number of State. 
Employers 

6 SO or more 

12 20 • 30 

18 10-20 

0 - 10 
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are often in the moat dangerous jobs." 7 

As further evidence that workers are politically weak, 
many reforms that would significantly enhance protection for 
workere have not even been proposed in Congress. For exam­
ple, workers can help OSHA by reporting violations, but 
OSHA's ability to respond is constrained by its l imited resourc­
es.11* Congress could solve this problem by authorizing pri­
vate citizen suits, as i t has done in the environmental area. 
But Congress has not considered authorizing workers to sue 
employers to enforce OSHA regulations. 1 1 ' Other reforms 
that could have a significant impact, like an injury tax, 1 3 0 

are likewise not on the horizon for purposes of this round of 
reform."1 

According to Mr. Nader, workers are further hampered 
because some unions are unwilling to fight for worker safety, 
as they have for issues such as the North American Free 
Trade Agreement (NAFTA), which more directly affect wages 
and benefi ts . m He notes the AFL-CIO has only one full-t ime 
staff person assigned to occupational safety and health 
issues.1 1' Another view is that because of unions' lack of re­
sources, they have no choice but to emphasize protection of 
wages and jobs. 1* A recent article concludes that "with un­
ions fading fast, and their limited resources focused on simply 

117. Sn ROBINSON, nipra nota 28, at 76-76 (noting that once employe™ aueoaed 
In reducing union repreeeniation in luuardoua )obe by reducing tha need for highly 
skilled worken with more organised proceeaea of production, presumably they bring 
in non-unkmlied. low-ekilied worken); see also Carol Klelman. Prvjtdmg Ahead, Who 
Kill be Doiiw What for tht Htxt 11 Year,, Cm. TRIB., Feb. 6, 19M, at CI (noting 
one researchers concern that unless low. skilled worken organise, they will have 
little chance for better wagea). 

118. Sss MCQAHrr & SHAPIRO, supra note 6, st 324 (conceding that the number 
of OSHA inapacton la woefully inadaouate when compared with tha task of inspect­
ing all of tha work places subject to OSHA's jurisdiction). 

110. Sn OreaUr Halt Suegetttd for Worker,, supra nota 06. st 1699 (reporting 
Professor McGertt/e propoeal fer dtisen suits regarding OSHA enforcement). 

120. Sn Case R. Suaatain, AdminittratU* Substance, 1991 DuKB LJ. 607, 640 
(suggesting as a market-beeed incentive for workplace eafety reform a tag on em­
ployers that maintain unsafe working conditions). Other prospective reforms oould 
include greater reliance on workers' compensation, diadoeure of riake to workers, 
more active bargaining, and employee Involvement in monitoring workplace safety. 
Id 

121. Sn Study finds J W s Inepected and Fined by OSHA Have 32 Penent Drop 
in Infury Rait, SI OSH. Rep. (BNA) No. 12, at 356 (Aug. 21. 1991) (suggesting an 
injury tax aa aa ahamatlve to increased OSHA enforcement to reduce workplace 
inlurueV 

122. Nader, supra note 89, at 64. 
123. I d at 7. 
124. Sn Allan Froedman. Works/* Stiffed, WASH. MONTHLY, NOV. 1992, at 27 

(suggesting that the oombination of organiied labor'. inabUity snd OSHA's unwilllng-
nsss haa left many reform, to "gather duat on the shelf")-
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protecting wages, the days are gone when they could also bat­
tle management to make mines safe and close down 
sweatshops—let alone push weighty legislation through an am­
bivalent administration and Congress."115 

While the political influence of organized labor has de­
clined, the business community has become politically stronger. 
Employers were politically unprepared for the citizen activism 
of the 1960s and early 1970s, which included passage of the 
OSH Act, but they are now more powerful than before.12* 
One important reason is that companies' political action com­
mittees (PACs) no longer l imi t their support to Republicans, 
but they also support key Democrats, such as committee chair­
persons,12' which enhances employer access to these Demo­
crats. l a a For this reason and others, the voting patterns of 
key Democrats has become more closely aligned these legisla­
tors with business preferences.129 

These trends reflect what political scholars have known for 
a long time. Because health and safety legislation produces 
widely diffuse benefits and concentrated costs, those who pay 
(employers) are more likely to lobby Congress than those who 
benefit (workers). 1 3 0 This imbalance is the result of two fac­
tors. First, the likelihood of collective action is greater among 
employers than among the much more numerous group of 

126. Id 
126. Sn generally DAVID VOOEI, FUICTUATINC FORTUNES: THE POLITICAL POWER 

OP BUSINESS IN AMERICA 193-239 (1989) (documenting the political resurgence of 
business due to the efforts of employers to influence the prevailing political and 
intellectuel dimata and to the ohift in public attitudes toward business and govern­
ment). 

127. Sn id. at 209-10 (noting that a major share of business PACs' money went 
to liberal Democrats who chaired House and Senate committees In 1976); HAROLD 
W. STANLEY & RICHARD B. NIEMI, VITAL STATISTICS ON AMERICAN POLTTICS 18243 
(1992) (indicating an inaease in corporate PAC contributions to Democrats). In 1989 
and 1990, corporate PAC gave $19.1 million to Democrats in the Houee compared 
to M7.1 million contributed to Republican.. I d et 183. 

128. Richard L. Hall £ Prank W. Wayman. Buying Time: Honied Inttrettt and 
the UobilmUion of Bias In Congreuional Committee,, 84 J. AM. Pou. SCI. REV. 797 
(1990). 

129. STANLEY A NlBMI, supra note 127, at 214 (indicating that the percentage of 
conserve tive coalition victoriee haa increaeed aince the I960, and early 1970s). 

130. Sn James Q. Wilson, The Fblilics of Regulation, in THB POLITICS OP RSOU-
LATION 867, 370 (James Q. Wilson ed.. 1980). Wilson defines "entrepreneurial poli­
tics" aa the eituatkm in which an interest group proposes s policy that confer, gen­
eral but email benefits on a large group with costs home by a email segment of 
•ociety. Id Incentive la atrong for the cost-bearing segment of eociety to oppoee the 
policy but weak for the beneficiariea. Id 
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workers.1" Moreover, twelve years of hostile rulings by the 
National Labor Relations Board (NLRB) during the Reagan 
and Bush administrations have significantly raised the cost of 
union organizing.132 Second, unions are subject to "free-rider" 
behavior, which occurs because workers obtain the benefits of 
any legislation even if they do not support union lobbying ef­
forts.1 3 3 

Because employers have more political resources, White 
House support will be important in determining the extent to 
which labor will have to compromise to get new legislation. 
Although the Department of Labor has endorsed the compre­
hensive reform legislation now before Congress,13* the White 
House might not be able to tip the battle in favor of workers. 
The President, who was elected by the smallest plurality of 
any president this century, has had difficulty in getting Con­
gress to pass other legislation that he has favored. Concerning 
the OSHA legislation, an official of the National Association of 
Manufacturers has warned, "If the administration chooses to 
go with [the proposed legislation] i t will be a fight with lots of 

M l . & • MANCUR OISON, THE Looic OF COLLECTIVE ACTION: PUBLIC GOODS AND 
IHE THEORY OP GROUPS 44-45 (1971) (hypotWcng that, in • Itrfe group, It im un-
Itlutljr that the contribution of any one individual will be perceptible, eo that any one 
Individual lacka inducement to contribute to the common r>od). Oleon condudee that 
the number of individuala in a froup ia determinative of ita ability to achieve tha 
collective good, / d at 46 

182. See David L. Oregory. (forking Au- o Living, 68 BROOK. U REV. 1366, 1867 
(1993) (reviewing THOMAS GEOGHKOAN, WHICH SIDE ARE YOU ONI—TRYING TO SS 
FOR LABOR WHEN ITS FLAT ON ITS BACK (1991)) (noting that due to the pro-employ­
er Ideology of the NLRB during the Reagan-Buah era, amplcyare found It coet-effi­
cient to elmply terminate workera who were attempting to organlae); Richard B. 
Freeman * Joel Roger., A Neu Ntu Deal for Labor, N.Y. TIMES, Mar. 10, 1993, at 
A19 (obeerving that toothleea unction, on unfair labor practicae have proved no 
match (or employer reeiatanoe to uniona."). Sn generally Paul Weiler, Promiee, Tb 
Keep: Souring Workere' Rjghla To ScV-Oigonuntion Under the NLRA, 96 H A M . U 
REV. 1769, 1787-1805 (1983) (deocriblng how the NLRB'a remediee of minetatement 
and back pay are inadequate to foreatall employer, from diacharging union activist 
employees, and that thla inadequacy of remediee combined with e algnlficant delay 
in issuing remedial orders doee not deter employer, from taking etepa to etop the 
momantinn of a union', erganixing campaign). 

183. David G. Sumner. Nob, Plumbers and Pipefitters: 7 V Notd to Reinterpret 
tha Soups of Compulsory (/nionism, 33 AM. U. U RBV. 493, 497 (defining free rid-
er.' aa nonunion employeea who benefit from collective bargaining by union co-work 

t contributing to the ooeta boms by the union). Bvi 
lesa subject to thla behavior kacauae they have far fewer members and ara hi a 
better position to otfer inoentivea to join. Sss OLSON, supra note 131. at 62 (noting 
that in a small group members know each other, Judge others' contributions, and 
can eootrol membership, while in contraat, in a large group member, do not know 
each othn). 

134. Retch Outlmee Support For Democntic Bill, Terming It 'Inueelment' In Haz­
ard Prevention, 23 O.S.H. Rep. (BNA),No. 37, at 1212 (Feb. 16, 1994). 
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resources used up, and I think that it will not prevail."135 

I I I . RESHAPING THE POLITICAL ENVIRONMENT 

Employers have traditionally had the upper hand in the 
political process concerning workplace safety and health. After 
workers compromised to get the OSH Act, employers were able 
to keep occupational health and safety reform off Congress' 
agenda for the next twenty years. Nevertheless, predicting 
what Congress might do in the current political environment is 
difficult because legislative decisions are the product of unpre­
dictable elements.133 One of the few certainties is that work­
ers will be more successful if they can gain additional political 
resources. This section explains how an interest group can 
alter a political environment by redefining a policy issue in a 
manner that attracts additional support for its legislative 
goals, and it then considers whether workers can successfully 
follow this strategy in support of workplace health and safety 
reforms. 

A. Issue Redefinition 

Legislative politics is characterized by long periods of rela­
tive stability, in which one group of players dominate, punctu­
ated by abrupt changes in political outcomes, when another 
group of interests becomes dominant or at least gains signifi­
cant political power.137 This pattern is related to the interac­
tion of policy and politics in influencing Congress' legislative 
agenda.133 A group can dominate the legislative process con­
cerning a policy issue if it can define the issue in a manner 
that makes it of little or no interest to the public.138 Chal­
lengers can threaten this dominance if they can redefine the 

136. gmployerw Heel with Reich. Dear to Discuss Concerns over Democratic Bill, 
23 O&H. Rap. (BNA) No. 6, at 132-33 (July 7. 1993). 

136. Refer to notee 69-84 «upra and accompanying text for a discussion of tha 
factors at play in legialative action. 

137. Set BAUMGARWER & JONES, supra note 6, at 3 (developing a model to ac­
count k r both the long periods of stability when lhe elite, control policy, and the 
periods of rapid change during which they find themselves losing in policy arenas). 

138. Authors Baumgartner and Jonea employ empirical evidence and hiatctieal 
comparisons to Illustrate that the agenda-eettlng prooeea influence, policy, policy 
problem, are the fodder for the process of setting political agenda, and stability and 
rapid change are both vital for a functioning equilibrium. Id. at 4. 

139. See CHRISTOPHER J. BO9S0. PESTICIDES AND POLITICS: THE LIFE CYCLE OF A 
PUBLIC ISSUE 22 (1987) (stating that dominant political institutions can keep iaauee 
off the political egenda by preserving s Isck of public interest and encouraging the 
view that the issue does not merit attention). 

Ill 
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issue to attract more public attention.'40 Agricultural inter­
ests, for example, dominated the politics of pesticide use -when 
the prevailing view focused on the economic importance of 
eradicating pests."1 These interests lost control after envi­
ronmentalists redefined the issue to include not only econom­
ics, but also the health and environmental damage stemming 
from pesticide use.wi 

Redefinition changes the political environment by altering 
the political incentives of legislators. Legislators' perceptions of 
voter preferences influence their position on an issue.14* 
When legislators anticipate how a roll-call vote might be used 
against them by future opponents, they adjust their votes to 
forestall such challenges.144 Therefore, when reformers gain 
public attention by redefining an issue, legislators must consid­
er the possibility that a vote in support of a special interest 
can be used against them in a future election.14* An oppo­
nent can capitalize on the public's new attention to a redefined 
issue by pointing out that the legislator voted against the 
public's policy preference.14* 

However, redefining an issue is not easy. Cooperation of 
the media is essential to getting the attention of the pub­
lic. 1 4 7 Moreover, those who benefit from the political status 
quo will resist attempts at redefinition. One common ploy to 

140. Stt id.; BAUMQARTNOI & JONES, lupm note 6, at 35-36 (noUn» that Toaere 
in a policy debate" can improve their poeition by increasing the number of partici­
pants that take their view on the issue). 

M l . Ses BOSSO, supra note 139, at 32 (explaining how the technology of peati-
ddaa, their economic neceealty and convenience for viae by the individual farmer 
"powerfully sculpted' the agricultural community's attitudes, and led to agricultural 
interests iVminating the debates aver pesticide regulation). 

142. Sss id. at 144, (explaining how the dramatic emergence of an "anvironinental 
public' nfbcuaad an iaaue on tha political agenda). 

143. JOHN W. KINODON, CONORESSMEN'S VOTINO DECISIONS 6048 (1980) (herein­
after CONORSSSUAN* VoTlNO DECISIONS) (discussing the dedsionmafcing proceeaea 
that Recede congraaoimial voting and tha factors which influence that proceaa). 
144. Set R DOUGLAS ARNOLD. THE LOGIC op CONGRESSIONAL ACTION 8-13 (1990) 

(deecriblng tha effect dtisens' influence has on policy Judgments and politicians' vet. 
Ing). 
145. Sea CONCRESSMAN'a VOTING DECISIONS, supra nota 143, at 60 Quoting a 

Congressman who described how a vote on a controversial issue may paaa wwwtlrad, 
but will certainly be brought to voters' attention by an opponent during the next bid 
for redectioa). 

146. Sss ARNOLD, supra nets 144, at 9 (daacribing bow legislators try to antic­
ipate how roU-call votes might be used against them when an iaaue shifts at election 
time to the fcrefrent of the public's concerns). 

147. See BAUMOARTNER & JONBS, aupra note 6, at 103 (stating that the madia's 
role ia easential to the agenda-aetting proceea because tha media directs attention to 

rant parte of an Iaaue and shifts the public'e attention from ono issue to anoth-
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preserve the status quo is to exploit the public's general dis­
trust of government and opposition to its expansion.148 

OSHA's critics have consistently used this approach.14* To 
overcome the stasis of the political agenda, those seeking re­
form must engage in "entrepreneurial" behavior. A successful 
policy entrepreneur becomes the vicarious representative of 
groups or the public at large not generally represented in the 
legislative process.160 The entrepreneur builds political sup­
port for unrepresented interests by mobilizing latent public 
sentiment, putting opponents of reform on the defensive, and 
linking the proposed legislation to values widely shared by the 
public.181 

If workers are to succeed politically in implementing 
workplace health and safety reforms, they must redefine the 
issue of occupational health and safety1*' and find allies with 
a shared interest in the redefined issue.1" One approach to 
redefining workplace safety is to educate the public that it is 
in their self-interest to reduce workplace risks. Another ap­
proach is to argue that reducing occupational injuries and 
disease would make our society more fair. The following two 
sections consider the likelihood that such redefinitions of the 
issue would be successful. 

B. Self-interest 

The problem for reformers is that most Americans are not 

er). 

148. Sas BOSSO, supra note 139. at 22 (noting that problems remain non issues 
because they are 'screened out of the political arena by social norma, traditions, and 
commonly held notions about tha government's role"): Mark A. Peterson. Mitieal 
fn/Iuance in Ihs 1990s: From Inn TViangies lo Policy ffstworks, 18 J. HEALTH VOL.. 
POL'Y & L. 896, 406 (1993) (diaeuseing the American public's traditional distrust of 
government and bow the American Medical Aaaocietinn haa used that attitude to 
meld public policy in the health can field). 

149. S n Ig.. OSHA Tagged WM 'lied Tape Award' Br Six Republican "VigUanU 
Senator*: 22 0.8JI. Rap. (BNA) No. 19, at 1036 (Oct 7, 1992) (deocribing how 
OSHA critics awarded the first Vsd tape award' to OSHA to demonatraU their 
opinion that sgvncy regulations strangle American businesses). 

160. Ses WILSON, supra nets 88, at 370. For example, Mr. Nader became a policy 
entrepreneur. In essence the driving public's vicarious repreeentative. in seeking im­
proved auto safety design Id Likewise, Howard Jarvia waa a policy entrepreneur 
with respect ta Propoaition 13 in California, and Senator Jooeph McCarthy when he 
galvanised the public with bis anti-communist crusade. Id 

161. Sss id. (mting that auch efforts require tremendous skill by the policy entre­
preneur). 

162. Refer to notes 137-46 supra and accompanying text for a discussion of why 
issue redefinition is necessary ta overcome the politics) agenda's status quo. 

163. Refer to notes 76-77 & 160-61 supra and accompanying text (describing how 
those eeeking to Influence the agenda-aetting process increaae their chances of suc­
cess with a greater number of powerful alliee). 

iS 



36 HOUSTON LAW REVIEW (Vol. 30:13 

directly impacted by workplace health issues, or at least per­
ceive that they are not.'M Only a minority of employees work 
with or near dangerous machinery or are exposed to toxic sub­
stances, while others are not even acquainted with anyone who 
works in such jobs.1** Although those who work in offices are 
not free from workplace risks such as ergonomic injuries,"" 
employees perceive this work as safe and healthy.1*' 

Yet occupational injuries and disease impact nearly every­
one. As Cass Sanstein reminds us, "In a world with Medicare 
and Medicaid . . . the illness of any one of us is a bill for 
many or even most of us."16* Although there are no precise 
statistics concerning what these social costs might be, the evi­
dence suggests that they are staggering. OSHA estimates that 
this cost is $80 billion a year,1*9 while another recent esti­
mate puts the cost at $200 billion a year.1*0 

The argument that the public will gain , by a reduction in 
occupational injuries and disease is especially timely now that 
Congress is debating national health care reform/Because the 
burden that workplace accidents and illnesses place on our 
health care system is significant, the savings available from a 
reduction in these risks must likewise be significant. For ex­
ample, occupational disease accounts for a larger percentage of 
cancer deaths than environmental pollution, and kills more 
persons each year than such other preventable causes of death 

164. Set WILSON, eupra note 88. ot viii (noting that OSHA'a attampta tn darafu-
lato worker eafety and health have received little public attention, aapedally com­
pared to EPA acandala). 

166. Compare, e^, Iliee L Feitehans, Hatardout Subttancet in Ute Workplaee: 
How Much Doee Ihe Employee Hone the •Risht to Knowl 1985 Dsr. CL. REV. 697. 
699 (citing a 1989 National Occupational Haiarda Survey that put Ihe number of 
workera expooed to chemical eource hazarda at 26 million, and the number expeaed 
to OSHA-regulated chemicale at 40 to 60 million) with STATISTICAL ABSTRACT, tupra 
note 116, at 881 (indicating that the total number of non-liutit<ition«li»»d employed 
worken in 1991 waa mora than 118 million). 

166. See, t f . . Harold J. Engel et el., OSHA Cm*down-With More to Come, 
C732 ALI-ARA 483, 494 (1992) (reporting thne aignificant finea, ranging from 
$243,000 to 1990,000, that OSHA impoeed on employen fbr ergonomice related viola­
tion!). . 

157. Cf. Gerger v. Campbell. 297 N.W.Od 183. 186 n i (Wis. 1980) (noting that 
although the law nquiree employen to provide eafe workplacaa, lagialaturea' enact­
ment of workera' oompenaation atatutee fbcua primarily on the aafety et equipment 

J aa oppoeed to office < 
168. Caaa R Sunatein. Vabiint life. NEW REPUBLIC, Feb. 15, 1993, at 36, 88 (re­

viewing w. Kip VISCUSI, FATAL TRADBOPFS: PUBLIC AND PRIVATE RESPONSIBIUTIES 
TOR RISK (1993)). 

169. Revilaliied OSHA, tupra note 1, at 763. 
160. NATIONAL SAFE WORKH-ACE INSTITUTE, BASIC INFORMATION ON WORKPLACE 

SAFETY AND HEALTH IN THE UNITED STATES 2 (1992). 
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motor vehicle accidents, diabetes, and homicides.1*1 Pre­
venting workplace accidents and disease would therefore sub­
stantially reduce the demand for health care. 
" The recent effort to redefine gun control and the reduction 
0f violence in our society as a public health issue1" suggests 
the saliency of this approach. It is also salient because the 
linkage between occupational health and safety and health 
care reform is obvious and should therefore be understandable 
to the publicM 

Nevertheless, workers may have difficulty in redefining 
occupational health and safety as a matter of public concern 
because substantial public education is needed. Less than one 
half of the public currently believes that it is personally impor-
tant that the government increase ita regulation of workplace 
health and safety.1*4 This statistic shows that "commitment 
to job safety and health does not run deep or wide enough to 
make the subject a top national priority."1** Moreover, at­
tempts to educate the public might get lost in the complex 
policy debate that surrounds health care reform. Finally, the 
public is most likely to notice an issue when i t is socially sig­
nificant, apparently nontechnical, broadly defined, and above 
all, emotional."* The argument that occupational injuries 
and diseases tax the public's health care resources may be too 
technical and so lacking in emotional appeal that it will not be 
effective in increasing public support for legislative reform. 

C. Fairness 

The strategy of appealing to the public's self-interest faces 
significant obstacles. An attempt to redefine occupational 

161. Refer to notee 20-21 aupra and accoi lying text. 
162 Ste A Balancing Act on Crime Control, US. NEWS k WORLD REP, Feb. 28, 

1994, at 8, 6 (atating that then ia a fervor to attack crime and, although tha aidee 
are divided, all of Congreea wanta a crime bill). 

163. See Deborah A Stone, Cauaal Storiee and the Formation of Policy Agenda*. 
104 Pot. Set. Q. 281 (1989) (atating that political acton redefine iaauee by eatabliah-
ing a new explanation of eauaality). 

164. Levin, aupra note 90, at 39. 
While recent polla ahow the public continue, to favor go­
of Job eafety by e majority of 62 percent to 12 percent, they alao ahow that 
only 86 permit of worken think euch regulation important lo ihem. For 
environmental protection the figure, are 70 percent and 70 percenL Other 
poll, ahow dtlleno willing to epend over $100 mora per capita for air and 
water cleanup., but leee than $10 mora for job eafety and health. 

Id 
166. Id. 
166. ROGER W. COBB t CHAKLES D. ELDER. PAimciPATiON IN AMERICAN POLI­

TICS: THE DYNAMICS OF AGENDA-BUHDINO 112-24 (1972). 
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health as a matter of distributive justice, or fairness, may 
therefore be more productive for workers. 

The public's traditional opposition to government programs 
is not simply a matter of distrust, i t is also the product of how 
citizens think about social responsibility. The strong tradition 
of economic and political individualism in this country puts the 
burden on those who would regulate health and safety matters 
to justify governmental action." 7 Moreover, because this ide­
ology makes the individual the basic unit of analysis, i t sup­
ports "a politically conservative predisposition" that avoids 
questioning the basic structure of society and its distributions 
of wealth and power and concentrates instead on questions 
about the behavior of individuals within that structure.1"* In 
other words, individualism influences how Americans think 
about "what ties them together and to whom they have 
ties."1** The individualist ideology leads to the sense that no 
one has an obligation to pay for the risks of workers who incur 
injuries and diseases doing dangerous work. 1 7 0 

Another American political tradition, often described as 
"communitarianism," emphasizes that individuals share a com­
munity or a common culture, and a way of perpetuating i t . 1 7 1 

As Professor Glendon has recognized, "Buried deep in our 
rights dialogue is an unexpressed premise that we roam at 
large i n a land of strangers, where we presumptively have no 
obligation towards others except to avoid the active infliction of 
ha rm." l n But this individualistic assumption "fits poorly wi th 
the American tradition of generosity toward the stranger, as 
well as the trend i n our history to expand the concept of com­
munity for which we have common responsibility."17* 

The key elements of communitarianism are the concept of 
mutual aid and the conviction that "a willingness to help each 

167. SYLVIA N. TBSH. HIDDEN AROUMENTS: POUTICAL IDBOLOOV AND DISEASE 
PREVENTION POLICY 16041 (1988) (hypMiuaiiim Out mtny dtiiana oppoaa hrahli 
and safety intervention by government becauae it violates the individualiatic ideology 
that each worker le the beet Judge of his or her interests). 

168. Id. at 161. 
169. Deborah A. Stone, Tht Slnigglt for th. Soul of Health Inturance. 18 J. 

HEALTH Pou, POLT & L. 887. 289 (1993). 
170. Ses i d at 290 (discussing how the Insurance industry, for eiample, fosters 

fragmentation at society so that the perception of commonalities ia lost) The result 
is that the public becomes convinced that 'each penon should pay fbr his own risk. -

Id 
171. See id. at 289 (deecribing communitarianiam aa what binds communities 

together, particularly tha sense of shared interests snd culture). 
172. MARY ANN GLENDON. RIOHIS TALK: THE IMPOVERISHMENT OP POLITICAL DIS­

COURSE 77 (1991). 
173. Id 
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other is the glue that holds people together as a societv " 1 7 < 

The corolla^, is that letting workers fend for themselves frag-
ments society by emphasizing individual differences Workers 
rather than their communities, are left solely responsible for 
occupational health and safety. ^ua io ie ior 

Professor McGarity and I have suggested that the protec­
aon of woAers can and should be defined as a m a £ r o " ^ -
tabutive justice. or in Professor Stone's ternis, as a matter of 

S H ^ < : 0 n, tt n d t h a t d e d s i o n 8 ™°Ma~ 
J ^ n Z ' t e t y ' u

U n , i k e t h e individualistic decisions i Z 
Z T Z . , W h e n p u r c h a < , i n K Goods and services, define 
™ L d^Tni ^ 0 r " " " " " i t y . The reason is ft^t 

communitarian tradition to redefine the issue of w o r k n l ^ 

»̂ rdo8ae t̂for rTple'Nswi ME 
b e t t e r J o b o f Protecting their workers Mor« 

over NSWI's director bluntly summarizes that O s i T s a n S 
™ u ^ L T r O d f l t i 0 n W i t h " h u m a n - P - d a b i l i t y " w h e ^ 
"blue-collar blood pours too easily." 1" He concludes that f a h ! 
ness demands that workers have legislative reform.17* 

Another way to emphasize that workers merely seek fair-

o ^ c t T n T ^ ^ ^ Protecting workers that i t has made to 
protecting the environment. For example, the eovemmJ* 

StaSSSS P ^ n ^Tn 
workplace health. Furthermore, EPA regulations are stricter 

uun,. ̂ r̂thar̂ y- rrr^vsrj: — 
eatnnxdv n Z ^ T ^ T ™ c m " ^ - » • cu. rationally vote for 

I<L 3 r s L ^ i t T i ^ p , . o , ™ i , ~ t h " ~ui>" i°» i <"-~ - ^ 

u.n (Siizhtt&^ ̂  r- x™™*- io' -
178. Id 

179. Beyond N vlect. mpra not. 18, st 16-18. 38. 
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than OSHA standards for the same chemicals'80 and criminal 
penalties for violation of environmental statutes are signifi­
cantly greater than for violations of the OSH Act."1 A union 
president recently observed concerning the criminal penalties, 
"[I]n the twenty-three years [since] the OSHA law was passed, 
only one employer has gone to jail for willfully violating OSHA 
law and killing a worker. In the last ten years, seven people 
have gone to jail for harassing wild burros on federal 
land."1'0 

Although these differences reflect the greater political sup­
port for environmental law enforcement, they are not defensi­
ble either as a matter of public policy or of human decency. 
After all, the "workers who build our homes, provide our food, 
assemble our appliances, nurse our illness, and dig our graves 
are part of our shared environment and are deserving of pro-
tection.""3 Something is very wrong in this country "when 
the quality of life of a jackass is valued more than the life of a 
worker."1" 

However, workers' appeals to fairness are not likely to be 
noticed unless they are widely publicized by the media."5 

Media attention to workplace safety is most likely if reformers 
link their message with a scandal or tragedy that can symbol­
ize the need for legislation,such aa the fatal 1991 fire at 
the Imperial Food Products chicken processing plant.1*7 Aa 
Mr. Nader cogently notes, however, the media has only a spo­
radic interest in occupational safety and health, usually tied to 
some tragedy like the North Carolina fire.1** Moreover, 
workplace accidents do not directly dramatize the issue of oc­
cupational diseases because these diseases occur in scattered 

180. 7d 
181. S t McGARmr & SHAPIRO, wpni note 6, at 220 (eomparbw OSHA'a alx 

month maaimum penalty lor a willful endangermant of an employee to the penalty 
(or willful endanferment of a fish, a violation of the Clean Water Act which cnrriaa 
a TnaTimnm penalty of fifteen yean). 

182. AFL-CIO Deicstues U r f Congress fo Act on Ugulation to Auant Workplace 
Safety Lou, 23 0.8.H. Rep. (BNA) No. 20, at 827 (Oct 18, 1903) [hereinafter AFL-
CIO Delegateel (quoting John Sweeny, President of Services Employeee Intamational 
Union). 

183. MCGARTTY & SHAPIRO, aupra note 6, at viii. 
184. AFL-CIO Daletateo, eupra note 182. at 627. 
186. Sss BAUMQARTOSR It JONES, supra note 8, at 106 (noting that the media la 

a key factor In determining which issues receive public attanticn). 
186. KINODON, supra note 69, at 99-100 (stating that auch an event focueee the 

attention of the public and government). 
187. Refer to note 38 supra and accompanying text for a description of the fire. 
188. Nader, supra note 39, at 6. 
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individuals years after exposure.1*" Better media coverage is 
necessary to publicize the plight of workers ravaged by occupa-
tionally-related disease. Without it, reformers cannot make 
their case to the public.190 

Workers face additional problems in redefining the issue of 
workplace health and safety in a way to capture public atten­
tion. An important source of altruism is an "emphatic link" 
with those being assisted.181 Yet, many members of the pub­
lic perceive unions as a classic example of a "special interest." 
For example, the public perception concerning issues such as 
NAFTA, is that organized labor seeks to protect the wages of 
their members, regardless of the impact on the country as a 
whole."* Other members of the public regard union argu­
ments about fairness as hypocritical. This position stems from 
the view that, concerning environmental issues, organized la­
bor has sided with business and sought to protect jobs instead 
of cleaning up the environment.1" It is unclear whether or­
ganized labor can overcome the lack of empathy for its con­
cerns prevalent among the general public 

In light of the foregoing problems, reformers will need 
presidential assistance in order to redefine the occupational 
safety issue.1" No other political actor "can focus attention 
as clearly, or change the motivations of such a great number 
of other actors.""* The President must use his "bully pulpit" 

189. Schroeder & Shapiro, supra nota 28, at 1234 (noting that the period before 
the onset of illneaa range, between 4 and 40 years). 

190. Sse GLENDON. supra not. 172. at 178 (noting a profound lack of coven^e by 
Uie maaa media of srorkers' health and eafety Issues). 

191. Mark Schleainger & Tae-ku Lee, h Health Cart Uffertntt: Popular Support 
of Federal Health and Social Policitt. 18 J. HEALTH POL., FOLV. * L. 661 694 
(1993). 

192. Cf. William Cunningham & Segundo Mercado-Uorens, The North American 
Free Trade Agreement: The Sale of V.S. Induttry to tht Loweet Bidder, 10 HOPSTRA 
LAB. LJ . 413, 414 (stating that organic labor oppoaee NAFTA beenime it "is not in 
the beat interests of tha United Statea and Ita labor fore.-); sec id. at 428-31 (find­
ing that despite optimistic predictions to tha contrary, NAFTA will force American 
worken to compete with cheap Mexican labor that works under substandard condi­
tions and will ultimataly produce . contracted domeaUc workforce). 

193. Cynthia L Estlund, What Do Worker, Wantt Employ* IntereeU, Public In-
tereote, and / W o r n of Eipnssion Under tht National Labor Relations Act, 140 U. 
PA. L REV. 921. 966 (1992) (Mating that labor union, oppc stricter environme^ 
regulation becauae worker, perceive euch regulation, aa a threat to Job aecurity and 
wagM). Sas gsnsraiiy Jamee C. Oldham. Organietd Labor. Tht Environment, and the 
Taft-Hartley Act. 71 MtCH. L REV. 986, 939-80 (1978) (examining worker attitude, to 
out-plant pollution snd other industrial pollution, and union.' naponae). 

194. Ses BAUMOARINER ft JONES, supra note 8, at 241 (drawing on studies of 
legielaUva action with regard to drug, and urhan affain to conclude that a 
President's role is easential to getting an Issue on the national egenda). 

195. Id 
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if reformers are to have any chance of focusing the debate on 
the fairness of the status quo. 

IV. CONCLUSION 

This Symposium focuses on why so many workers are 
injured by and die from work-related causes, and on what 
change in policies will be most effective at stemming the tide 
of occupational accidents and diseases. Identifying effective 
responses, however, is only part of the workers' battle. They 
must also have sufficient political resources to influence Con­
gress and state legislatures to pass the reforms that are need­
ed. As the political science literature makes clear, the policies 
preferred by workers may not be obtainable as a political mat­
ter. 

The problem for workers has been, and continues to be, 
too little political influence. This situation is not likely to 
change unless the President strongly intervenes on their be­
half. Even his support, however, may not be enough to push 
effective reforms through Congress unless legislators perceive 
that the public supports strong action. Workers must therefore 
redefine the issue of occupational safety and health in a man­
ner that galvanizes the public's interest. 

If assisted by the President, workers can redefine the 
workplace safety issue by appealing both to the self-interest 
and to the altruistic communitarian impulses of the public 
Such a redefinition will not be easy. It will require changing 
strongly-held ideologies and attitudes concerning the role of 
government in workplace health and safety. Whether the effort 
is successful will have significant ramifications. For workers, it 
will determine the level of workplace health and safety. For 
the rest of us, it will decide the type of society that we wish to 
have. 
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death in the pursuit of an attractive return on investor capi-
>k tal.' 

We could conclude that current rates of occupational injury 
and disease are acceptable because workers voluntarily assume 
the risks of unsafe workplaces by bargaining individually with 
their employers over wages and workplace conditions. Under 
this theory, workers will demand higher wages to work under 
risky conditions and employers will have a natural incentive to 
install risk-reduction technologies in dangerous workplacea.' 
Over the long haul, the economy should reach an equilibrium 
in which workers who consent to working under risky 
conditions perform the dangerous jobs and employers install 
the optimum amount of risk reduction technology. 

Although this callous view of the employment relationship 
is a fairly accurate characterization of the state of American 
law at the end of the nineteenth century, it clashed so 
radically with the reality of the tum-of-the-century workplace 
that state legislatures enacted workers' compensation regimes 
to provide some compensation to diseased and injured workers 
beyond that afforded by the "wage premiums" that they had 
theoretically extracted from their employers.3 Compensation 
was, however, a poor substitute for prevention, and it became 
even less satisfying as inflation and legislative inattention 
eroded the value of the awards and reduced the incentives for 
employers to keep workplaces safe.4 By the late 1960s, the 
plight of American workers finally made its way onto the 
federal legislative agenda, and on December 29, 1970, 
President Richard Nixon, with much fanfare, signed the 
Occupational Safety and Health Act of 1970 ("OSH Act").' 

The statute created a new bureaucracy in the Department 

1. Set, Ctutina N. O'Brien ft Marso E.K. Reier, Stmtegiet for In 
ing Wortplaee Reproductive and Health Pragrame, 19 J. Lean). 97, 97-98 (1993) («-
tlmntlng that -20 milUoo (ob. in Uw United Statea eapoee workere to chemicale, 
metale and other producta auapected of ceuein* reproductive Injury* at a eoat of 188 
billion for medical axpenaes and loat work-time coau"). 

2. 5ec W. Kip Vlacuai, Structuring an Effective Occupational Dittatt Policy: 
Victim Coatpeneotion and Riek Regulation, 2 YALE J. ON Rsa. 53. 58-67 (1984) (not­
ing that th . tbeorr would only be valid tulnder ideal condition, of full information 
and voluntary job choice-). 

8. S t THouw O. MOOMUTY ft SIDNEY A. SHAPIRO, WORXERS AT RISK: THE 
FAILED PBOWSE OP THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 21-28 
(1993) (outlining tha hlatory of workere' oompenaation lawa). 

4. See id. at 21.23. 
6. Occupational Safety and Health Act of 1970. Pub. L No. 91-698, 84 Stat. 

1590 (codified aa amended at 29 U.S.C K 661-78 (1988 ft Supp. IV 1992)); aea abo 
BUREAU OF NATIONAL AFFAIRS. INC.. TOE JOS SAFETY AND HEALTH ACT OF 1970, at 
13 (1971) (quoting Senator Jacob K. Javite aa Mating that paaaage of the OSH Act 
waa proMded by "the moat bitter labor-management political fight in year.-). 
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of Labor called the Occupational Safety and Health 
Admirasiratlon (OSHATand empowered it to write occupational 
safety and health standards -"reasonably- necessary and 
appropriate"- for— providing~-workers wiU>_..a__aBfe_woriBng__ 

. environment.' .To the extent that it relied on economic 
inducements, the OSH Act primarily held out the direct 
incentive of avoiding heavy fines or jail. 7 OSHA inspectors 
could issue citations for violations of OSHA-promulgated 
standards or for conduct that breached the employers' "general 
duty" to provide safe and healthful places of employment' By 
creating a full-fledged regulatory regime administered by a 
powerful regulatory agency, the OSH Act offered the promise 
of greatly reduced injury and disease rates in the American 
workplace. 

_ Ilpfnrtnnntely, t^e statute haa not-livad-up Ui ilil pbnmiae. 
Although the tortuous and frustrating history of_jthe— 
Occupational Safety andTTeaKITAdmlnistraVioh is toolengthy 
to tell in these pages* a "consensus is rapidly emerging that _ 
the regulatory regime created by the OSH Act Is broken land 
badly in need of repair^IhLraets".'ofOSHA s J a n S « T i e T i n K I ~ 
complex institutional web in which ^ ^ J m ^ d w a y s J b e g D 
enmeshed, in a lack of forceful leadership through nearly all of 
its existence, _m i^ j luwuc shortage of—resources,—and,... 
ultimately, in the-Statute itself. During the last twelve-years 
OSHA has promulgated a pitifully small number of 
occupational health standards and not a significantly larger 
number of occupational safety standards.10 Although OSHA 
will never have enough inspectors, its enforcement efforts 
during the 19808 dwindled to virtual nothingness," and rose 

, 6., 29 VS.C. K 652(8). 656 (1988). 
7. See 29 U.S.C. I 666 (1988 ft Supp. IV 1992). Willful or repeated violationa 

are puniahable by a dvil penalty of up to 870,000 per violation but not leee than 
$6000 for each willful violation. I d I 666(a). Willful violationa which cauae an em­
ployee death may result in a fine of up to $10,000 or imprisonment for up to six 
months. I d I 666(e). Violations determined not to be of a aerioua nature may remit 
in a dvil penalty up to $7000. I d i 666(c). The failure to remedy the violation after 
receipt of a citation may result in s civil penalty of up to $7000 per day while the 
violation continues. I d 1 666(d). 

8. Id. I 668(a) (1988). 
9. For a reasonably thorough account of the history of OSHA, see MCOARITY ft 

SHAPIRO, supra note 8. at 33-177. 
10. Ses Sidney A Shapiro ft Thomas O. McGarity, Reorienting OSHA: Regulato­

ry AUsmotuee and Legielative Reform, 6 YALE J. ON REG. 1. 2 (1989) [hereinafter 
Reorienting OSHA) (noting that as of 1989 the Agency had completed only 24 aub-
stsnce-spedfic health regulation, during its 17 year history). 

11. MCGARITY ft SHAPIRO, supra note 3, at 139-63 (recognizing the weakening 
enforcement during the Reagan yean). 
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.to pre-1980 levels only during the Rii«h - J • • 
• «^«que„ce. workers ^ n t i ^ ^ ^ ^ i o n . " ^ 

- ^ s e s at an alarming rate." n , U r e d a n d ^ ^ c t 
This sad record can be "chanced h„t ;* •>. 

commitment by the Clinton A d S J • « 
American workplaces safe for ^ ! l l m s t r a t , o n *» making 
detennination by all of us n o t t I > ^ 3 S ! S 7 ^ 1 ™ ^ 
companies will move their oneratln that 
institutions, such as the OfficeTf u o v e ™eas . " Reviewing 
the courts, must a c ^ w l S e ^ B u d g e t ^ 
health » t a n d a n l . s e t t ^ T s T e x ^ H i

< > C C , U P a t i 0 n a l ^ 
wiU not survive fly swcldn/~V ^ e 0 m p l e x ^ that 
OSHA a cons iderab i r rS S X S f ^ ^ ^ ^ 
true with respect to technfques 2 ™ 1 8 Particularly 
standard-setting. q f o r " b a t i n g , such as generic 

the ^ ' i n ^ A S a X ^ T i — * 
the past and firmly ^ S e a 'gen^n ^ ^ 0 f 

begmning. For the fim time in ?u ^ t v ^ f r 0 a d 4 0 8 n a w 

^nous proposals for refomi^ L OSH ^ ^ h i , , t o ^ 
pending in Conmess 1 8 • u i > H Act are currentlv 

e x p e ^ t i o n t h a ^ f o ^ of O S f r ' n 0 ™ h , a V e a " M 0 ^ l e 

century. y ^ a m o r e '"ccessful second quarter 
f a c i l i t a t e 5 1 h i l H ; 5 S " n t ^ ; . I e? i 8 lative compromis^T^ 

J - weak P o s i t i o r r p S r S r e ^ e 1 6 ^ ^ 
therefore be amende«ito p r o v i d e O s S T w , ^ - S t e t U t o l n u B t 

Se. id. . t 168-77. 

16 i ^ T ^ C O ° , , ° ' U ™'- 0 , 0 , ^ , JfeCtct / d ^ t 
* - , 8 0 . 103d i . t ^ ( 1 M 3 ) : , ^ ^ ^ ^ ^ 

^ M . ™ — * 8 — — - , « 3 , ^ ( d i _ i n i O S H A , 
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assumed that OSHA administrators and staff would forcefully 
implement their statutory duties out of a common desire to 
protect workers." Sadly, this has not always been the case, 
{slew legislation must therefore contain "bureaucracy forcing" 
provisions that enable outsiders to hold OSH^^ccountable for 
failures to perform its statutory obligations.^Thi^; the original 
statute greatly underestimated the capacity for an underfunded 
OSHA inspectorate to detect and correct violations of OSHA 
standards.1* Because a huge OSHA inspectorate is neither po­
litically feasible nor desirable, Congress should amend the 
statute to empower workers to protect themselves from unsafe 
workplace conditions. 

I . GREATER AUTHORITY FOR OSHA 

A. Generic Standards 

Generic standard-setting is a much more efficient approach 
to rulemaking than the case-by-case approach that OSHA has 
typically adopted in the past.10 ButW than uttampt. tn 
reipilate each of the hundreds of t^rir rhgrnimU that, am fmind 
in nmrlrplai-AC, OSHA mllld adopt » Clmf appmarh ty, 

regulate chemical risks on an industry-by-industry30 basis or 
promulgate broad multi-chemical standards applicable to all 
workplaces in whicn workers are exposed to any oi the chemi-

' For two decades it appeared that OSHA had sufficient 
authority to promulgate generic standards, and indeed in its 
early years OSHA wrote several important generic regula­
tions." The recent decision of the Eleventh Circuit Court of 
Appeals in JwL-UtU v. OSNA.u however, suggests lhat the 
power to set standards genericallv on the basis of broad ^ 
'nftrnhntinn, rather thin chmicpl-^r?,?'f''' ' " ^ ^ f l t i o n fh^M* 
toridty-and feasibility, may _need_to_be._fixpUdt-4n-theTt5tule.~ 
AFL-CIO involved OSHA's massive "PEL Update" rulemaking 

17. See id. 
18. Refer to notes 66-67 infra end attompenying text. 

McGASmr & SHAPIRO, eupra note 3. et 200-02. 
See id. at 202-03 (diecuaains the advantacee and dieadvanta«ee of induaby-

tatandarda). 
210 See i d at 203 (noting that OSHA might promulgate etandarda whldt regu-

> than one chemical and noting the limiu of thia approach). 
See US. OPFICI OP TECHNOIJOOY ASSKSSMEOT. PREVENTINC ILLNESSES AND 

INJURY IN THE Woncpucs 36344 (1986) dieting early OSHA regulationa>. aee oleo 
MCOARITY & SHAPIRO, aupra note 3. at 62-63. 201-02 (diacuaeing OSHA'a apparent 
auj^ajrity to promulgate generic regulation* and the generic regulationa promulgated). 

(3s 965 F-2d 962 (11th Cir. 1992). 
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involving 428 air contaminants for which OSHA had previously 
promulgated 'consensus standards" pursuant to an explicit con­
gressional directive." OSHA had based the earlier permissi­
ble exposure limits (PELs) on recommendations of private 
standard-setting organizations such as the American 
Conference of Governmental Industrial Hygienists (ACGIH) 
and the American Standards Association.25 Over the years, 
however, these private entities and the newly created National 
Institute for Occupational Safety and Health (NIOSH) had 
continued to study the health effects of the contaminants that 
were the subject of consensus PELs, and the legally 
enforceable PEL became outdated." The PEL Update 
rulemaking represented OSHA's attempt to promulgate a 
single generic standard updating the PELs to reflect more 
recent ACGIH and NIOSH recommendations." OSHA be­
lieved that i t could accomplish this relatively uncontroversial 
generic update without making individual findings of signifi­
cant risk and feasibility for each of the 428 contaminants.** 
The Court of Appeals for the Eleventh Circuit thought oth­
erwise." 

The court h.M t W although the statute allowed QSHA-to. 
engage in gqnfirir ^•''""•''•'ng, the PEL-fer-each substanee 
must be able tn nt,nnA i^-pMirlnnHy, i a-pthtr oarh W.T, rniiat 

as a whole and anmmnanied hv BdaniiRta nirnlnnatinn •* As a 
practical matter, this meant that OSHA waa obliged to support 
fflldihgs that eachof the substances posed a significant risk 
_ J T K g t ~ ( 5 ! H g g l a ' ' s S T f ' - i ° " f tr, arKiava aarh n f t ha PF.T J were . 

feasISE* Although OSHA had teken great pains to 
summarize the evidence for each of the 428 substances, it did 
not prepare individual risk assessments for each of the chemi­
cals—an exercise that would have involved determining the 

24. Id. nt e6&6g. The -couenaua ttuulanb' wen the 'etart-up' eUndanle that 
Consieee, under 1 6<e) of the Oocupational Safety and Health Act of 1970. required 
OSHA to promultate on an eipedited baeie without public hearing or comment in 
order to improve employee health or eafety. Id at 968. The FEU were the limite 
that OSHA promulgated in 1971 punuant to that authority. Id 

26. /d. nn^ * 6. 
26. Id. at 974 (noting the argumenta made by OSHA ta aupport the Dew etan­

darda). 
27. M. 
28. Id. at 971. 
29. Id. at 972. 
80. Id 
31. I d at 97340. The court held that •OSHA muat provide at least an estimate 

actual riak associated with a particular toxic aubatance and aaplaln In an 
tandable stay why that riek is significant.' I d at 973 (citations omitted). 
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degree of exposure to each of the substances in all, or some 
representative sample, of the thousands of workplaces in which 
employees were exposed to those substances.** lhe-£QUrLheld_ 
that OSHA's generic determination that the overall standard 
would prevent 65,000 occupational illnesses and 683 deaths 
annually" was not sufficient.** The court likewise rejected 

-OSHA's generic determination that compliance with, the .PELS 
wasfeasible, noting that "OSHA made no attempt to. show the 
ability of technology to meet specific exposure standards in 
specific industries."** -

-Alt£6ugh -OSHA pressed the Justice Department to appeal 
the Eleventh Circuit ruling to the Supreme Court, the Solicitor 
General declined to do so.*6 The. Eleventh Circuit's ex­
ceedingly narrow interpretation of OSHA's authority to write 
generic standards therefore stands as a barrier to future -

gen^c~liflem&^~imtiativ^7!Unles8 OSHA is prepared to_ 
support mdividualized significant ..risk and feasibility suKport^JsSwdualijje.d significant ..risk and feasibility 
determinations, it should not adopt a generic approach to 
health or safety risksyfciiven the massive resources required to 
piake such mdividualize3~deti"rminations and the tiny size of 
n g p A ' a m l a m a l n n g pfUfT f h f l i g ^ r y j a r , \ \ J K ^ f ? . ^ A i n rv r fnrn — 

to the pondemna chaimfgl-hY-chemical approach~that~it has"" 
•rgditiflntHy »«fap<»d **/ P/mgr-an could easily prevent this 
foreseeable abandonment of generic rulemaking by amending 
the OSH Act to clarify OSHA's authority to engage in generic 
rulemaking without making individualized significant risk and -

4 

82. I d at 976. OSHA had In fact made individual riak estimates fbr Uie chemi­
cale that it found to be carcinogens, but the court found this to be an exception to 
OSHA'a general method of risk aaeeeement I d at 975 & n.18. 
/ S3.) I d at 976-76 (stating that " tw)hile our deference to the agency ia at a peak 
Vsr-tts choices among scientific predictions, we muet still look for eom« articulation of 
reaaone for thoae choices." (quoting Intemetional Union. UAW v. Pfendergreea, 878 
F.2d 889. 392 (D.C. Cir. 1989)). The court apparenUy thought it appropriate to pick 
and choose from OSHA'e rationales for Uie 428 substances that tha court found to 
be least plausible, even though no one had challenged die FEU for those substanc-
ae. See id. at 976 (giving examples of the ineuffkient reasoning uaed by OSHA in 
cotablishing certain PELs); see also Marshall J. Breger. Defending Defenders' Remark 
on Nichol and Pierce, 42 DUKE LJ . 1202. 1207 (1993) (noting that although only 23 
PELa war* challenged, "the Eleventh Circuit, sun sponte, vacated all 428 (FEL'aJ"). 
Understandably, OSHA had put fewer reeourcee into etandarda that It knew were 
not likely to be challenged, thus it waa unfair for the court to eeiae on those ratio-

i aa examples of poor OSHA reasoning. 
965 r 3 i at 981. 
Sse Clinton Adminislratioa WM Not Seek Supreme Court Review on OSHA 

Eipoeure Limits, 64 Dally Lab. Rep (BNA), at A-7 (Mar. 23, 1993). 
86. Sse Health Baarde: Clinton Adminietration WiU Not Seek High Court Re­

view on OSHA Eepoeure Limiu. 16 Chem. Reg. Rep. (BNA), at 2436 (Mar. 26, 1993) 
(noting that OSHA argued in support of generic rulemaking because of the elowpace 
of ita traditional method of setting exposure limite one chemical at a time). 
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feasil feasibility determinations 
Both of the existing prominent OSHA Reform bills would 

explicitly overturn the Eleventh Circuit holding by directing 
OSHA to promulgate the same generic PEL Update as an 
interim final rule and providing that the rule shall take effect 
immediately upon its promulgation." In addition, both bills 
would direct OSHA and NIOSH to "modify and establish expo­
sure limits for toxic materials and harmful physical agents* on 
a regular three-year basis.™ Although the bills would subject 
OSHA to tight deadlines, they would still require the agency 
to explain any modifications." The bills also provide that the 
generic standard shall be "in accordance with the requirements 
of subsection (bXS),"0 a curious reference to the current 
statutory language that may be interpreted to mean that the 
required explanation must include individualized determina­
tions of significant risk and feasibility." If so, enactment of 
either of the bills will do very little to facilitate generic 
rulemaking, even in the limited area of PEL updates. Neither 
of the bills address OSHA's authority to promulgate generic 
standards in other contexts. Therefore, no real change is likely 
unless Congress amends the Act to provide that OSHA may 
address multiple chemicals or multiple hazards in a single 
rulemaking proceeding without making detailed findings of 
significant risk and feasibility on a chemical-by-chemical or 
hazard-by-hazard basis. 

B. Shifting the Burden of Proof 

Congress cnnM bring Blv»iit. n mnro ftmrfam.ntiil change in 
le rulemaking process if it draws uponthe Environmental 

37. HJt 1280, 103d Con(.. l i t Seu. I 409 (1993); S. 676. 103d Cong., I r t 8«u. 
I 409 (1993). 

88. KR. 1280, I 406; 8. 676. S 406. 
89. H.R 1280, I 406(2); 8. 676, I 406(2). Bath propouj* raquim that tha racam-

mandationa include a aufseated expoeure limit and the baeie for the euggeatad limit. 
HR. 1280, I 406(2); S. 676, 6 406(2). 

40. RR. 1280, I 406; 8. 576, i 406. 
41. See 29 U.S.C. I 665(b)(5) (198S). The etatuta atatea that 

•eld 
tion., . 

tandarda . . . ahall be baaed upon reeearch, demonetra-
, and auch other information aa may be appropriate. In 

Id 

addition to the aHalnmont, of the hlgheet degree af health and eafety m -
taction for the employee, ether eonoldemtiono .hall be the l.teat arailable 
edentific data in the field, the Ctaeibllity of the etandarda, and experience 
gained uader thia and other health eafety law.. Whenever practical, the 
etandard promulgated ahall be axpreaeed in term, of obtective oritaria and of 
the performance deeired 
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Pj^otection^ency's (EPA) experience with complex scientific 
r u l f S a E n f o T S H ^ ^ 

2 ° ™ ^ , * e . J ™ t 1 9 7 0 s , . ^ n g ™ s s _ a m e n d e d ^ ^ M r 

Act* and the Clean. Water A c P ' ^ ^ ^ i ^ i r - b ^ e n 
shifting devices under_which_EPA could put the b^rdTn of 
c ^ S l 0 n ^ - . t h e ^ ' ^ d - m a u s t r y " Pnrfessor Sidnly 

OSHA that could similarly relieve OSHA of some of the 
burden of justifying standards aimed at protecting workers" 
Und er--th 1 .- t tpproa<^QSHA^or perhaps NIOSH, would 
P"°^jggte a list of c h ^ k i i i ~ i n a ^ —-jirimmyoic 
agentr-tSjjgoultL.reaflonflblv be n n t i r ^ T r l ^ e a u v c ^ 
matenal mpairment of healthier functional capacity^. 
of i n ^ , T r d f ^ V 0 " 1 ' 1 , ' ™ * three bread categories 
of industrial hazards." Any industrial category in which an 
employee was exposed to a substance on the list would fall 
uutially mto Class I I and would retain that classification until 
redesignated by OSHA." All industrial categories in C l a n l l 
would have to install "best available workplace risk reduction 
technology" (BAT) by a specified deadline.*' OSHA ™ E 
promulgate generic standards defining BAT on an industry-
wide basis pnor to some statutory deadline designed to give 
regulates sufficient time to install the required technolo 
n ! £ . 7 r s o n a l Protective devices could not be considered 
BAT but vanances would be available on a case-by-case basis 
to individual companies upon a demonstration that meeting 
the standard was technologically infeasible or that the cost per 

w o l ^ T t " * ^ S t a n d a H "^ed the Z woncer cost of other companies in the industry " 
OSHA would redesignate an industrial hazard to Class I if 

regulation under Class I I would leave workers exposed to a 

) (diocueeing the EPA'a 

42. 42 US.C. K 7401-7671q (1988 A Supp I I I 19911 

U t^Zv 1 ^^ 3 7 6 0 9 8 8 ^ 
buln SmflZL? ^ 3' " 2 9 7 8 

< 3 Reorienting OSHA. np"- note 10, et 47. Hue teat would reoui™ - ^ k l _ 

t ^ L Z L ^ L J ? J? -b^ance. to the lUt upon t S T ^ L w ! P ~ P « t i « wrthout r e j ^ to th . de^ee of workw expoeure "-nucu 

J Z . j T l . ' i * m " * *»«1'«<1 d i ^ a i o n of t U . propo^l ^ to MOOAIUTT A SHAPIRO, eupra note 8, . t 299-803 P^>«e«l, aee to 
d8. Reorientiiv OSHA, aupra note 10, et 47. 

60. Id at 47 nJ86. 
61. MCGARITY & SHAPIRO, eupra „ote 8, at 3004)1. 
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•significant risk of material impairment to health or functional 
capacity."" For Class I hazards, OSHA would require 
employers to reduce exposure to the extent "feasible. This 
would require more expensive risk reduction technologies than 
BAT The regulation would allow personal protective devices to 
the extent necessary to reduce risk to a level of insignificance, 
but they would be phased out as companies installed 
engineering controls" So long as personal protective devices 
were necessary to reduce risk, the companies would have to 
engage i n engineering research relevant to the risk at issue 
wi th the goal of developing additional engineering controls. 
OSHA would be empowered to identify high-risk operations in 
Class I industries for which a permit would be required. To 
secure a permit, a company would be required to submit a 
health protection plan showing how they would enforce per­
sonal protective device requirements, how they would 
implement medical monitoring and hazard removal, and 
specifying the additional efforts that the company was 
undertaking to identify and implement new engineering 
controls." The permit would have to be renewed on a yearly 
basU. Variances would be available from Class I standards, 
but not from other Class I requirements, and only on the 
ground of technological infeasibility.' 7 

A regulated entity or trade association could petition 
OSHA to redesignate an industry to the least stringently 
regulated Class I I I upon a demonstration that employees in 
the industry could not reasonably be anticipated to suffer 

I "material impairment of health or functional capacity under 
\ any realistic exposure scenarios." The industry would thus 
' bear the burden of demonstrating that employee exposure to 

the listed substance was so tr ivial as to reduce the nsk of 
harm to acceptable levels. Industries in Class H I would be re­
quired to reduce employee exposure to levels permitted by 

82. Bionnline OSHA. tupn, nof 10. . t 47. TO. f t would b . oqulvlont to 
the curreot eljniflcent riek threehold. 

Mi s t h ' V L r * - ^ would r ^ u i r , e m p l o y U> ^ ^ J ^ ' * 
foreeeeehle OB the horiton. Indudiiv tochooloty not jet approved in thie country, lo. 

65. Ii Redudns the riek to en ineiiiiUic.nt level would be the ultunete goel. 

ItL 
68. MOGAWTT & SHAPIRO, eupra note 3, et 302. 

67. Id. 
68 Reorientirw OSHA. .upra note 10. et 48. 
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privately established "consensus standards."50 '.'. 
Although the above proposal is certainly not the only 

possible burden shifting device, some kind of procedural vehicle 
to shift the burden of justification is necessary i f OSHA is to 
have any hope of accelerating the ponderous pace of its 
standard-setting efforts. I t is therefore disappointing that 
neither of the currently proposed bills attempts to adapt the 
burden shifting idea to the OSHA rulemaking context. 

C. Scope of Judicial Review 

The Eleventh Circuit's remand of the PEL Update 
standard is just one of many instances of overly aggressive 
judicial review of OSHA standard-setting. On numerous 
occasions, reviewing courts have imposed additional analytical 
reqUjremeuts uu OCIIA-rea:jiaye-inaiBted_that..OSHAjXDlain-
^very subtle nuance of every challenged aspect of its regulatory 
rationale.*"^ Kven though~~OSfiA often_.prevaila in""thi"e"nd, 
Btringent judicial~review has had a dramatioJmpact on-OSHAST 
stSndard-setting pace." The prospect of judicial review by a 
judge who demands that every fine nuance of the agency's 
decision be explained to that judge's satisfaction requires 
delays for additional studies, more detailed explanations, and 
thorough responses to each of the arguments that regulatees 
raise in their blunderbuss attacks on the proposed rules.' 1 I f 

69. I d Private "coneenaua etandarda' would connote OSHA'a original • 
teat. Id ; refer to note 24 eupra (explaining "oonaenaua etandarda' promulgated by 
OSHA). 

60. McGARmr & SHAPIRO, aupra note 3, at 264-64 (diacuaaing the problema 
treated by 'hard look' review and the 'oubetantin] evidence' teat, and advocating 
greater deference to egency rulemek'ing efforts); Thomae O. McGarity. Some 
ThoughU on 'Dtouifying- (Jia Fulemaiine Proof. 41 DUKE LJ. 1385, 1410-26 
(1992) (diecueeing the courte' lack of deference to agency rule, and arguing that 
-judicial review under hard look doctrine haa contributed to rulemaking elaaaifica-
HooT). 

61. MOGARTTY & SHAPIRO, eupra note 3, at 268. 

Sixty percent of the egency'a health .tandarda have taken throe yeara or 
longer; 48 percent have taken four yeara or longer; and 40 percent have 
taken five yeara or longer. OSHA haa been working three or more yean on 
70 percent of ita pending health etandarda and five yeara or more on 40 
percent of ite pending health etandarda. [OSHA] haa acted eomewhat more 
quickly on Ite eafety etandarda—only 30 percent have takes three or more 
year.—but it haa been working four or more yeara on 67 percent of ite J 
pending eafety etandarda. 

f d 
62. I d at 257-68 (outlining the effect of en overxealoua review); cf. International 

Union, UAW v. Donovan, 690 F. Supp. 747. 751-66 (D.C. Cir. 1984) (remanding (or 
era tion of ita denial to iaeue emergency formaldehyde etandard in 

light of current . I to the court), order adopted. 766 F.2d : 
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the rationale fc>r_every_Eule must be .capable of surviving 
flyspecking judicial review, OSHA wi l l be able to promulgate 
very few rules. " 

One reason for the stringency wi th which some reviewing 
c » < ^ 3 ^ ^ Q S H A ~ * t a n i ' l * r d ^ J E U i e J a n q m a l o u s prescription 
for the scope of review in OSHA's current statute. Whereas the ' 
Administrative Procedure Act CAPS) subjects informal 
rulemaking (©""the "arbitrary aiid ; : =capriciong*^ review 
8tgndart,^- t £ e ^ S H ~ A g ~ r e q u i r e r the courts of appeals to 
review OSHA standards uHa6rjKeT"'8ubstantial_ evidence" test 
reserved for agency ~ a4judicationg_under _the^APA,?!. The Fi f th 
an<r"Eleventh Circuits have Tead this anomaly as a conscious 
signal by Congress to the judiciary to review OSHA rules more 
stringently than they would otherwise review agency 
rulemaking.* 6 Congress could require that the federal 
judiciary adopt a i n t n i f i " f n r p r - f f r f " ; f ° *""***' 
OStf^ BtjinHards hv amending the jDSH Act^to provide, for 
"arbitrary and capricious" review of OSHA^health and safety 
standardgjjThis wouldcompprt wi th the standard of -review for. _ 
most otlwi^ageng_n4?aj_an(l^ov^<^signal^ to OSHA that i t 
need, not be so concerned wi th loading up the record and the 
mlAmnlring praamhles wi th ranpnnagn to every mnceivahle 
argument that affected^arties^might .leyel_againflt i t s . rules. 
Neither of "• r ra" t rafnrm hills, however, addresses the 
T * - " l f TSYiew of OSHA standards. 

D. Enforcement 

One- of OSHAV-greatest—frustrations - i s the-disparity 
between its very- l imi ted enforcement staff of about 1000 
employees_and its jesponsibility_for_the safety of workers in 
millions of workplacesiTEe approximately 60,000 inspections 
that OSHA has conducted annually represents a mere drop in 
the bucket of inspections that should be made." Only about 
one of every twenty-five job sites has ever been visited by an 

(D.C. Cir. 1986). 
63. 6 UAC. t 706(2X«) (1988). 
64. 29 U.8.C. ( 666(0 (1988). 
66. AFL-CIO r. OSHA, 966 V3A 962, 970 ( l l t h Cir. 1992): National Qnln & 

Food Au'n y. OSHA, 866 F i d 717, 728 (6th Cir. 1988). e i f W i x i i t doniorf and •la) 
HfUd by 903 F i d 808 (6th Cir. 1990); tm alto MCGuunf & SHAPIRO, tupra note 8, 
>t 266-67 (dueuulns tho npplieation of tho 'nilMtanthd orideneo' tost tmdor the 
OSH Aet). 

66. OCCUPATIONAL SAFCIY ft HEALTH ADMIN.. U.S. DBPY OF LABOR. REPORT OF 

THE PRB8IDBNT TO THE CONORESS ON OCCUPATIONAL SAFETY AND HEALTH FOR CAL­
ENDAR YEAR 1987, nt 44 (1988) (uein* 1987 .utietia). 
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OSHA inspector."7 OSHA clearly needs more enforcement 
resources, but an infusion of personnel is highly unl ikelyTiT 
the foreseeable h i t d m AlthuuKh the Reagan Administnrtinfj— 
went to great lengths" to squeeze the fat out of the federal 
bureaucracies, the Clinton Administration is apparently 
committed to "reinventing government" by cutting stil l further 
the reBQurceg available to re3eral~ligencies: < ' j^th6uffh- b o t h ' 
the House and the Senate OSHA Reform bills suEsGntiaPv 
stiffen the sanctions available to OSHA one* i t j j g j T , 
violation, neither b i l l demonstrates a commitment toward 
makfoglreafasr resourcernvaflaMirto'OSHA.*8 Enforcement' 
o f_pSHA standards and the general duty clause70 w i l l ' 
obyjously~haVa to tome ftom other iustrtations.-Part H I of this 
Artinln wiH examine some -suggestions... for 'reinventing 
government"'bv empowering workara 

I I . BUREAUCRACY FORCING 

I t is a sad commentary on . OSHA's recent history that 
nearly all of the occupational health standards i t has 
promulgated in the last twelve years have come i n response to— 
"bureaucracy forcing" lawsuits^ filed - b y unions or other 
employee-representat i«esi i To some extent this passivity on 
OSHA's part is attributable to the Office of Management and 

67. Rill on Sanction! Should Bar 1 .ttion of Stole Aclioru by Federal loui. 
ita*/ IWd, 17 O.SJI Rq>. (BNA) No. 26, nt 979 (Nor. 26, 1987). 

( 8 8 J See emtraliy AL GORS, FROM RED TAPE TO RESULTS: CREATINC A GOVERN-
itnrt THAT WORKS BETTER & COSTS LESS, at IU (1993) (etating that the Clinton 
Adndnlatration la r»»inm.ndin« duapa to eevenl r>v«mn»nUl a^noie. which 
would reduce ependinf by $108 billion over a five year period). 

69. HJt 1280, 103d Con».. let Se-. i 612 (1993); S. 676. 103d Con,., l . t S<».. 
I 612 (1993). 

70. See 29 US.C. t 664 (1988). SecUon 664 plaoee (eneral dutiee on both the 
employer and tha employee. I d The employer muet fumieh a eefe work environment 
and comply with all etandarda promulgated under the Act. f d Ukewiee, the employ­
ee muet comply with all etanderda, rule., and regulationa iaaued purauant to the 
ActTd 
( T L . See. tg. . United Steelworkera of America v. Rubber Mfr. AeeU 783 F i d 
inT,-T119 (D.C. Cir. 1986) (union, filed a writ of mandamue to compel OSHA to 
eipedita rulemaking on benaane); International Union, UAW v. Donovan, 766 F i d 
162, 163 (D C. Cir. 1986) (labor organiaationa .ought an order directing OSHA to 
regulate expoeure to formaldehyde In the workplace); Public Citixen Health Reeearch 
Group v. Auchter. 702 F i d 1160, 1163 (D.C. Cir. 1983) (non-profit arganiution 
eougbt en order oompeUing OSHA to iaaue an emergency etandard regulating 
workplace axpoaure to ethylene oxide). A "buraaucracy forcing' lawauit I . an action 
hrought by en "intereetad peraon,' whereby a court finda that an agency haa been 
too elow in reeponding to e petition and iaauee a writ of mandamue, thereby requir­
ing the egency to make a dedaion within a epedfied time period Set MCGARITY ft 
SHAPIRO, aupra note 3, at 310. 
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t 

Budget's adamant resistance to OSHA regulations during the 
Reagan and Bush Administrations.™ Yet even during the 
Carter Administration, outsiders resorted to judicial remedies 
to nudge the agency along, and they are likely to continue that 
pressure during the Clinton Administration. 7 3 

Although the bureaucracy forcing lawsuit is one of the few 
effective tools that workers have to induce OSHA to do its job, 
the procedure is very convoluted.74 The statute presently 
requires the Mtmdw_to_ . f i l e ._a_peUtfo l i_ ior~a^ t topora iy — 

emergency standard and then convince a reviewing court that 
the agency unreasonably delayed in promulgating the emer­
gency temporary standard.™//The statute does not clearly 
proyide fOTJudicial jrevie^rf_OSHATrnigative_response. to a 
petition to promulgate an ordinary occupational safety or 
health standard. 

I n j i i e ^ n t e s r t - f i Q h e J S P ^ Congress has prescribed dozens 
of statutory _dMdlines_within^ ^trhich that agency "must 
promulgate rules.™. I f _the JSPA fails to meet a deadline, 
outsiders may sue to force the agency to adhere to a judicially 
monitored timetable. 1 1 The fact, that OSHA is not subject to 
similar statutory d^dlines may help to explmn why U promul­
gates so few. rules. Statutory-deadlinesJiowever._pose.Jmge 
implementation problems and can divest the agency_of_control 
over its own agenda.7" Yet without deadlines, a lethargic 
agency or one not committed to worker safety can very easily " 
justify doing nothing.™— 

Both of the OSH Act reform bills require OSHA to 
publish, i n the Federal Register, a response to any standard-
setting petition wi th in ninety days of its receipt."0 I f OSHA 
refuses to publish the rule, i t must provide reasons fbr its 
decision." I f the response is in the affirmative, OSHA must 
publish a proposed rule within twelve months of the deci-
sion.*2 Within eighteen months of the publication of the 

72. MCGARIHT & SHAPIRO, aupra note 3, at 310. 
13. Set id. 
74. Id 
76. I d at 810-11. 
76. I d at 812. 
77. Id 
78. I d at 812-13 (notias that tha axiatanea of deadlinea foraea an agency ta 

arotnulsate rules toe Quickly). 
79. See i i at 818. 
80. HJL 1280. 103d Cong.. 1st Seee. I 401(e) (1993); S. 676. 103d Cong., 1st 

Seas, t 401(a) (1993). 
81. R R 1280. I 401(a): 8. 676, I 401(.). 
82. R R 1280, ( 401(e): 8. 676, i 401(a). 

rouosed rule, the agency must promulgate a final rule. The 
hTli would allow adversely affected persons to challenge in 

art a decision not to promulgate a rule.*4 Affected persons 
W ~ l d also be allowed to challenge OSHA's failure to adhere to 

statutory deadlines.86 Thus, the current reform bills ajapt 
t h . rather hard line approaSTKar-Congrgss has u s e d j o , 

the -EPAT/IUeapltoUS g c n ^ r - g r e g e r W r n i t -
L n t t?~wrEer-saIety than itaHpr^aecsasgre,—the -Cl in ton 

- ^ p T n l n t r a t i o n w i l l no""doubt__yigorously oppose-These 
' nstraMta gn l t a rulemaking disagtign.'" 

SSBW-Tystem of enforoeaBIe deadlines, like those 
established in the proposed bills, is essential to improving 
OSHA's rulemaking productivity.** A suitable middle-ground 
solution may be to amend the OSH Act to require OSHA to 
set its own deadlines and then adhere to them.** Congress 
could place a cap, perhaps three years, on those deadlines and 
allow agency-set deadlines to be extended only for good cause. 
Congress could then give the courts explicit authority to 
enforce the OSHA-set deadlines. This approach would allow 
the agency to set its own agenda while at the same time 
providing a vehicle for the beneficiaries of OSHA regulations to 
hold the agency to its own schedule.*0 

I I I . EMPOWERING WORKERS 

ftven more fundamental changes in wnip i t inna l safety 
and h rnHi ~ " 1 ' ^ ~ ° ^ J ™ ; ^ _ j ; « " K i n P the law to empower^ 
workera "to protect "themselvesiVUpder the current statute, 
^5.V5^-pl53^nnlv a very modest role i n enforcing OSHA 
s tBiaSarand the general dutLdaugg. J ^ e x a m p l e , although 
tfie"gSH"Act allows employees to accompany PSHAjaapectatg-
on their rounds," they rarely participate in the settlement 

83. RR. 1280, i «01(aV, 8. 676, i 401(a). 
84. RR. 1280, I 401(d); 8. 676, t 401(d). The same procedure appliee to recom-

mendationa bom NIOSH, EPA, and OSHA adsiaory eommittaea. 
86. R R 1280. I 401(a): S. 676, I 401(d). 
86. Ses MCGARITY ft SHAPIRO, supra note 8, at 312-14 (comparing tha EPA a 

statutory framework srith OSHA's). 
/Bn^) Ses fenerally OSHA Oullook, supra note 14 (reporting that the M W OSHA 

jUnhOstrator, Joseph Dear, haa pledged to Intreaae enlorcement efforts and Improse 
standard aetting). 

88. Refer to notes 87-39 supra and accompanying text. 
89. MCGARITY ft SHAPIRO, supra note 3, at SIS. 

^00. 7 i at 314. 
( t l y See generally id. at 321-29 (eiamining how Congress might enable greater 
Vlrfoyee participation in OSHA enforcement). 

92. I d at 822. 
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negotiations betw^n ti, , ^ V o 1 ' 3 1 

resulted in d r a m a t i T ^ ^ ' ^ " ^ ' ^ ^ W ^ U U o a 

w o?ke™ S n d r t H e i ^ p j ^ I ^ ^ L ^ ^ * OSHA d t ^ " 

unreawnau^^ " " ^ f < , r ^ a S S i S « ^ r ^ S ^ f 

closed-door settlement n e L t t t n . " T * 1 * b y b 
lately fear that the a i n « • f d e l n P l o y«es m a / w i ^ 

pve employees the ^ w e T ^ ^ V d ! ™ - ^ ^ ^ ^ ^ H ^ a i 
judge t h a t - p a i ^ c a ^ K t t l S ^ ^ - 5 ^ ^ ^ ^ ^ ^ 
P~vide the ability T ™ £ ^ J ™ *™ lenient".;^ 
forcement P ^ W ^ e n O S H A " ^ ~ ^ n t i n « ? r t H e 
resources,-the t h r e i ^ f — 0 S ? A j - ^ x l l » m ^ y J E i i C d 

X-\ ^ ^ H t ^ e i p S ' 0 ^ ^ 

« ^•s

D

c i1s
,«988)-

100. / i 1 1 B ' u m o - • v n not. 3. ,t SU. 
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'•' u .moowering employees or their representatives to 
: « * * y ^modification of a citation issued by OSHA and to 

1 0 f a r i n g before the Occupational Safety and Health 
-ew' Commission to challenge the validity of the 

R**1. 101 
^^"Lrress could, however, go further and empower 

i JZa to file citizen enforcement actions against their 
i «rs much like the citizen enforcement actions that 

•"^nmental groups may file under the pollution control J 
* a V ~ ^ « a In an age of reduced governmental enforcement -
""Circes one way to 'reinvent government" is to deputize 
""jeers as private attorneys general to enforce OSHA 
*~~dar<lB IM ThciTr__E_ri ' , l f however that, employees or 
* r ° „ p r e s en to t ives^Kould^buse - - th iB-power^^«^^ 
^nce^ons in labor negotiations.1" Thisjptential-for abuse 

^Id-be reduMd^rtgrg^eTStenL by__limiting_jworkeir~-
^foicement actions to standards thatOSHA-had-promulgated 
through full notice and comment procedures.106 This would 
prevent workers from seizing upon .trivisl coi^nsusTrtaifilaris 
|n--ehforcemeht actions to extract oOier jroncessions. I f this 
Umitation prwedjnsiifficient, "Congress could addressthe.prot-_ 
lem directly by providing for saiKtjpnsJhat.could be levied in 
te'eVenr^^pJoyM.^ate^a^or^^^ 
forpurposes unrelated to worker health and safety. 

Empowering workers UTtake action to protect themselves 
presumes that they are likewise protected from retaliation by 
the employer. The current statute contains anti-retaliation 
provisions, but in the past OSHA has not been a diUgent 
protector of employee whistle-blowers.107 Under Section 11(c) 
of the OSH Act, only OSHA may challenge adverse artion 
taken in retaliation for the exercise of employee rights. To 

101. RR. 1280, 108<i Coos, l i t W 9 609 (1993); S. 676, 103d Cons, lot Sow. 

' l O i " S T . * . Clou. Air Act Amendment, of 1977. 42 U&.C. » 7604(.) (1988) 
(•llowinf any ponon to commence . dvil action to enforce emiaaion etandarda); Wa­
ter Quality Act of 1967, 83 US.C. t 1366(.) (1988) (allowin, any dtinm to com-
nanoe a d-ril action to enforce effluent etandarda). 
103. McOAKm & SHAPIRO, aupra note 3, at 324-29 (diacueain» Uie peeoibility of 

•deputiiini' employeee). 
104. fd. at 308. 

Id. at 827. 
fd. at 329. _ 
fd. at 837 (refenim to OSHA'e Inaction durinf the Reafas yeara). 

106. 
106. 
107. 
108. 

(dl 
29 U^.C. < 660(c)(2) (1988); aee MCGARITY & SHAPIRO j u p r a not. 3, et 337 

v in , thie » I U W . -mort aeriou. drewb^"); aee alao 29 CJUL I 1977.16(d) 
(1993) ( l a t in , that -Section 11(c)(2) prorid* that an employ- who beUnee tijat he 
L hUn i « i m i n . t « l apdnat in »i.l.U.n of S«*i<m ll(cXl) W y . withm 30 day. 
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the extent that OSHA ia not will ing to take up an employee's 
cause, the retaliation goes unpunished.' 0 9 

The proposed legislation would change this situation by 
extending Section 11(c) to cover employee reporting of injuries 
and unsafe conditions, and employee refusals to perform duties 
i f the employee has a "reasonable apprehension that 
performing such duties would result in serious injury to the 
employee or other employees.""0 The new bills would empow­
er employees to seek relief on their own i f the secretary does 
not act wi th in ninety days after finding reasonable grounds to 
believe that an unlawful retaliation has occurred.1" The bills 
would provide that a violation is established i f an employee 
shows that the exercise of a protected right is a contributing 
factor to the action." 1 However, i f the employer can show by 
clear and convincing evidence that i t would have taken the 
same action i n the absence of the employee's exercise of the 
protected right then no relief can be ordered. 1" 

Finally, numerous labor leaders and employers have 
suggested that employees be empowered to operate 
cooperatively wi th employers in labor-management safety 
committees, which have the power to shut down operations 
that pose unreasonable health and safety risks to em­
ployees.114 The reform legislation adopts this idea and 
requires employers to establish safety and health committees 
that would have the power to review the employer's health 
and safety plan, incidents resulting in accidents or illness, and 

•iter MKh Ttolaticnt occurs,' file • complaint with tha Sscratary of Labor*). 
109. S M MCGAOTY * SHAPIRO, aupra nota 3, at 337 (noting that i f OSHA de-

ddaa not to act on tha amployeo's behalf, than ia no remedy fer the employee and 
that eome courte even End the employee's common law remedy Is preempted). Sat, 
a*. Plett y. Jack Cooper Trans p. Co.. 959 F.2d 91, 95 (8th Cir. 1992) (holdin* that 
the employee's wrongful diacharge suit is preempted and noting the 'obvioua and 
substantial' riak of interfering with the jurisdiction of the National Leber Relstions 
Boerd): Washington T. Union Carbide Corp., 870 F.2d 957, 962 (4th Cir. 1989) (not. 
ing that discharged employeee in Weet Virginia typically do not have an action in 
tort unless the discharge contravenes e substantial public policy): Hines v. Elf 
Atochem N. Am, Inc 813 F. Supp. 550, 652 (W.D. Ky. 1993) (stating that both the 
federal and Kentucky OSHA statutes preempt wrongful discharge claims due to 
these statutes' impoeed structure for pursuing such deims); Braun v. Kelaey-Hayea 
Co, 636 F. Supp. 76, 80 (ED. Pa. 1986) (holding that Uie OSHA statutory remedy 
far pureulng wrongful diaduuge daime is exdueive and preemptive of any atata tort 
action); King v. Fa. Qrooery Co, 642 F. Supp. 288. 290 (WJ). Pa. 1986) (oonduding 
that the courta of appeals have not found e private right of action under OSHA). 

110. RR. 1280. 103d Cong, let Seas. 9 601(b)(2) (1993); S. 676. 103d Cong, let 
Seee. I 601(b)(2) (1993). 

111. RR. 1280. 9 601(bX4); S. 676, 9 601(bX4). 
112. HJL 1280. 9 601(bX6XA); 8. 676. 9 601(bX6XA). 
113. R R 1280. 9 601(bK6XB); S. 675. 9 601(bX6XB). 
114. Set MCGARITY & SHAPIRO, supra note 3, st 34(M6. 
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injury and illness records, as well as conduct inspections in 
response to employee complaints. 1 1 5 The committees could 
also make recommendations to the employer for health and 
safety improvements. 1 1 0 Once again, however, i t is important 
that employees serving on these committees be protected 
against retaliation. 

IV. CONCLUSION 

The average American workplace is a much safer and 
more humane place than i t was a century ago. Yet, even at 
the threshold of the twenty-first century, American workers 
still suffer needlessly from workplace-related injuries and 
diseases. The fire that killed twenty-five poorly paid workers 
on September 3, 1991 in a Hamlet, North Carolina chicken 
processing plant focused the nation's attention on the plight of 
American workers like few other events since the famous 
Triangle Shirtwaist Company fire of March 25, 1911. 1 1 7 The 
plant, which was in flagrant violation of numerous OSHA 
safety standards, had never, i n its eleven year history, been 
inspected by state or federal officials. 1 1 8 The law has a 
limited capacity to modify human conduct, and no statute can 
prevent all workplace injuries and diseases. Yet the law is the 
vehicle through which society channels many of its aspirations. 
The Occupational Safety and Health Act of 1970 was i n many 
ways a good starting point, but American workers can rightly 
aspire to more. The Hamlet tragedy should serve as a wake-up 
call, announcing that the time haa come to amend the OSH 
Act to guarantee more effective health and safety protections 
for American workers. 

116. RR. 1280. 9 201: S. 676, 9 201. 
116. RR 1280, 9 201: 8. 676, 9 201. 
117. See DANIEL M. BERMAN. DEATH ON THE JOB: OCCUPATIONAL HEALTH AND 

SAFETY STRUOOLES IN THE UNITED STATES 9 (1978); Family of Worker rilled in Im­
perial Floe Sues Company, Manager for Gross Negligence. 21 O.S.H. Rep. (BNA) No. 
16, at 429 (Sept. 18, 1991). 
118. AFIrCIO reOlitme OSHA to WUhtbaw Stale Plan Statue Fbr North Carolina, 

21 O&M. Rep. (BNA) No. 16. at 428 (SepL 18. 1991). 
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I . INTRODUCTION 

In 1992, state and federal workers' compensation 
programs' consumed over sixty-two billion dollars.2 This 
figure dwarfs, by a factor of over 100, the combined budgets of 
the three federal agencies whose primary focus is on the 

1 Thaw includ. . t a t . worker.' compeiuation prop-am. which provide wa«e 
replenemeot (tamporary total end perm.oeot dieability benefit.), penuanent p ^ u . 
d i . . b i l i t y benefit., and m.d io . l and rehabilitation tre.Unent related to ocoap. .on.) 
injur ie . or i l l n » ~ . ar ia im out of employment. . . well a. eqmv. l .n t fetteral pro-
™ m . .uch a. thow under t h . Federal Employee.' Compen.at.on Act, B U.S C. » 
8101-fll93 (1988) (providin* compenaation to federal ^vemmen t employeee), tne 
Black L u n , Benefit . Act, 30 U.S.C. §§ 901-945 (1988) (providin, compenaWon for 
l u n . dueaaee aaaociated with coal mimn»), and the Loiwehor. and Harhor Work™. 
Oompenaation Act, 33 U.S.C. §§ 901-950 (1988) (providing compenaation for .h ip 
harbor .hipyard, railroad, river, and other worker.). 

2 John F. Burton. Jr.. Worker,' Compen.a<ion Co.1.. /960-J9S2. The Incmuee, 
T U C o * * , and Tht Comtqutnctt. JOHN BURTON'S WORKERS' COMPENSATION MONI-
TOR. M u - ^ p r . 1993. at 1. 1 Ihereinafter Burton (1993)]. T h i . 1992 figure U ~n » U 
mau ; find data were not yet available. Id . OUter . o ^ o e . put the f * ™ , lugher 
E g Richard W. P a l c ^ x k i , Coping with t h , C m u . BESTS REV., Nov. 1992^at 69^ 
69 ( f t i n g that t h . amount wa. $66 bill ion in 1992 and t h . t i t grow, by 10% each 
y e a r f £ S l y Reibom & Dinah Payne. T h , B * Dark Cloud of W o r W Compenaa-

Doe. f t H a t . A Silver Ltniae' . 44 LAB. L J . 664, 654 (1993, (aetfng t h . 

amount i n 1991 at $70 billion, or double the co.t in 1986). 
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occupational safety and health of American workers.3 In fact, 
workers' compensation, designed to compensate victims of 
work-related injuries, illnesses, and fatalities, represents our 
primary allocation of publicly mandated funds to safety and 
health in the workplace. Not surprisingly, the dramatic and 
persistent increases in these costs in recent years' have not 
been welcomed by employers (who must pay them), by 
politicians (who must confront the political pressure which 
accompanies them), or by workers and labor unions (who must 
defend benefit levels in the political arena). 

At the same time, available data appear to indicate that 
injury rates, and in particular injuries which result in lost 
work time, have not declined during this period of exploding 
costs.' We are thus confronted with two inescapable and 
obvious facts: the persistence of occupationally-induced 
morbidity and mortality continues to prevent substantial 

3. I n 1992, the budget, for key federal occupational .afety and health agencies 
were: Occupational Safety end Health Administrstion (OSHAI, $297.08 mill ion: Mine 
Safety and Health Administration (MSHA), $182.04 million; and National Inatitute 
for Occupational Safety and Health (NIOSH), $103.45 million; for a total of $582.67 
million. BUDOFT op THE UNITED STATES GOVERNMENT: FISCAI. YLAR 1993. appe. One. 
691 to One-694; NIOSH budget information provided by Jennifer Ballew, Acting 
Principal Management Official, NIOSH, October 18, 1993. The Congre. . ion.l ly ap. 
proved budget for NIOSH i . reduced to an allocation of $99 259 million within the 
Centers for Diie.se Control snd Prevention (CDC). Ballew, supra. OSHA. M S H A 
and NIOSH are the only agencies whose exclusive juri .diction relstes to occupational 
eafety and health; thia does not, however, represent the total outlay for health and 
aafety nationally. Twenty-three . ta te . have approved .tate plan, and therefore en­
force tho general occupational .afety and health .tandarda; state allocationa to theae 
agencies' budgets are not tallied anywhere. In addition, numerous federal agencies 
are charged by other laws with specific occupational health and ssfety enforcement 
and related ectivitiea. For example, the Environmental Protection Agency (EPA) pre-
ecribee regulationa to protect workers engaged in hand labor operations in fields 
treated with pesticides pursuant to the Federal Insecticide, Fungicide, and Rodenti-
cide Act AmendmenU of 1988, 7 U.S.C. § 136w (1988). The EPA is also directed to 
manage aabestos controctor sccreditation and testing pursusnt to the Asbeetoa Hai -
ard Emergency Reaponae Act of 1986. 15 U.S.C. 5S 2646(b)-2655 (1988). The Occupa­
tional Safety and Health Adminietration (OSHA) and the EPA regulate conditiona for 
workers engaged in hazardoua waste and emergency response operations under the 
Superfiind AmendmenU and Reauthorization Act of 1986. 42 U.S.C. 9 9651(f) (1988). 
The Nuclear Regulatory Commission (NRC) i . re.ponsible for . . f e t y snd regulation 
Involving al l facilities and materisls aaucisted with the procea.ing. Iran.port, and 
handling of nuclear material , purauant to the Energy Reorganization Act of 1974. 42 
U.S.C. 9 6844 (1988). The Department of Tranaportation enforce, occupational .tan­
darda under the Federal Railroad Safety Act of 1970, 45 U.S.C. 9 431 (1988). The 
Department of Tranaportation now enforce, the Motor Cerrier Safety Act of 1990. 49 
U.S.C. 99 2601-2621 (1992), which cover, commercial motor vehicle .afety vehicle 
operators. No federal office maintain, a total record of the relevant budget alloca­
t ion . . 

4. Refer to part Il.A infra. 
5. Refer to part II.B infra. 

reduction in aggregate workers' compensation costs; and the 
high cost of this social insurance program expends resources 
which might better be applied elsewhere. American workers 
and enterprises are therefore paying a price for both the 
persistent levels of injury and disease and the growing costs of 
workers' compensation. 

It would seem reasonable to expect that rising 
compensation costs would stimulate employers to engage in 
efforts to prevent occupational injury and disease. There is no 
persuasive evidence that this is so, however. Neither aggregate 
safety data nor more focused empirical studies give strong 
support to the notion that the high costs of workers' compen­
sation in the aggregate, or enterprise-specific costs, have 
motivated large numbers of employers to take injury 
prevention activities seriously.6 This is remarkable, in view of 
the fact that empirical studies do show that enterprises wi th 
aggressive safety programs often exhibit lower, sometimes 
Bubstantially lower, workers' compensation costs, and that the 
reduction in these costs more than offsets the cost of safety 
initiatives. 7 

There is no consensus with regard to defining the socially 
optimal level of safety in the workplace.8 Public health 

6. Refer to note» 136-41 infra and accompanying text. 
7. S « ROCHBLLE V. HABECK ET AL., DISABILITY PRKVRNTION AND MANAGEMENT 

AND WORKERS' COMPENSATION CLAIMS, at V-15 (1988) Ihereinafter Upjohn Reportl; 
CYNTHIA ROBINSON, OFFICE OF POLICY RESEARCH, CALIFORNIA DEPARTMENT OF IN-
SUBANCB, LOWERING WORKERS' COMPENSATION INSURANCE COSTS BY REDUCING I N J U ­

RIES AND ILLNESSES AT WORK 11 (1993) [hereinafter California Insurance Study]. 
WORKERS COMPENSATION; STRATEGIES FOR LOWERING COSTS AND REDUCING WORKERS' 

SUFFERING (Edward M . Welch ed., 1989) (hereinafter Welch]. I t is thus not at all 
• u r p r i i i n f that the failure of deterrence in thia Held has been previously noted. See. 
t f . . FELICE MO RQ EN STERN, DETERRENCE AND COMPENSATION: LECA[. LIABILITY IN 
OCCUPATIONAL SAFETY AND H E A L T H 65, 66 (1982); Robert S. Smith, Have OSHA and 
Worker*' Compenaation Made the Workptace Safer?, in RESEARCH FRONTIERS IN IN­
DUSTRIAL RELATIONS AND H U M A N RESOURCES &57. 511-72 (David Lewin et al. eda.. 
1992); Gaottny C. Beckwith, The Myth of Incentives in Workers' Compensation Insur­
ance. 2 NEW SOLUTIONS 52, 62 (1992); Burton (1993), tupra note 2. at 1. These prior 
analyse* have not fully explored the particular impact of the workers' compenaation 
liabili ty paradigm on employer behavior. Tliey have also not recognized the impor­
tance of the attributea of the employment relationship and the resulting effects on 
the behavior of both employers and employeea within this compensation system. 

8. "A thing ia safe if ita risks are judged to be acceptable . . . . Safety ia obvi­
ously a highly relative attribute that can change from time to time and be judged 
differently in different context*. Knowledge of risks evolves, snd ao do our personal 
•odal standards of acceptability." WILLIAM W. LowRANCE, O F ACCEPTABLE RISK: SCI­
ENCE A N D T H E DETERMINATION OF SAFETY 8-9 (1976). While risk is assessed through 
empirical, scientific activity and is a measure of the probability and seventy of 
harm, aafety involves judging the acceptability of risks, a 'normative, political activi­
ty." I<L at 76-76. 'Equity of distribution of risks, benefits, and coats is a judgment of 
fairness and social justice." Id. st 95 (emphasis omitted). 
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advocates maintain that no worker should be 
paired or killed by a controllable hazard9 and 
best controlled, to the extent possible, through 
engineering principles which eliminate the 
individual human error. 1 0 Congress echoed this 
in the Occupational Safety and Health Act. 1 1 At 

seriously i m . 
that risks are 
application of 
possibility ©f 
view in 1970 
the other end 

9. '[Plrevcnting a l l preventable accident* may not be economically efficient, but 
may be jua t if ied on equity grounda." NICHOLAS A. ASHFORD, CRISIS IN THE 
WORKPLACE: OCCUPATIONAL DISEASE AND INJURY, A REPORT TO THE FORD FOUNDA­
TION 390 (1976). The alogan of the National Safety Workplace Inatitute ia "Job aafe­
ty for everyone, wi th no one left out.'" Will iam J. Maakestad & Charles Helm. Pro-
mating Workplact Safety and Health in the Post Regulatory Era. A Primer on Non-
OSHA Legal Incentives that Influence Employer Decisions to Control Occupational 
Hazards. 17 N . KY. L. REV. 9, 16 n.29 (1989); see also Centers for Disease Control 
& Prevention, Occupational Injury Panel, Occupational Injury Prevention, in INJURY 
CONTROL IN THE 1990S: A NATIONAL PLAN FOR ACTION 329 (1992) [hereinafter CDC 
Injury Report] ("[OJccu pa tional injuries should not be regarded as inherent in the 
workplace, nor should they be acceptable. Occupational injury is an enormoua and 
costly problem. Most incidents resulting in worker injuries are preventable and could 
be averted if known prevention strategies were more widely implemented."); Edward 
L. Baker & J. Donald Mil lar , Foreword to AMERICAN PUBLIC HEALTH ASSOCIATION, 
PREVENTING OCCUPATIONAL DISEASE AND INJURY xi (James L. Weeks et at. eds., 
1991) [hereinafter PREVENTING OCCUPATIONAL DISEASE AND INJURY] (stating: "The 
mission of public health ia to ' f u l f i l l society's intereat in assuring conditions in which 
people can be healthy.' In the workplace, the mission of occupational health can be 
viewed similarly") (citation omitted). For books which espouse public health aa the 
primary concern in health and safety, see generally DANIEL M . BERMAN. DEATH ON 
THE JOB: OCCUPATIONAL HEALTH AND SAFETY STRUGGLES IN THE UNITED STATES 
(1978); JOSEPH A. PAGE & M A R Y - W I N O ' B R I E N , BITTER WAGES (1973); LAWRENCE 

W H I T E , H U M A N DEBRIS: T H E INJURED WORKER I N AMERICA (1983). 

10. T h e most effective intervention to date for reducing injuries have been 
thoae involving engineering, biomechanics, and environmental designs, the mainstays 
of the safety science approach to injury prevention." CDC Injury Report, supra note 
9, at 330; see also PREVENTING OCCUPATIONAL DISEASE AND INJURY, supra note 9, at 
66. 

There is a hierarchy of technical controls derived from a conceptual model 
that consists of a hazard source, an environment into which the hazard may 
be released, and the worker. From moat to leaat effective, technical controls 
include positive engineering that prevents generation of the hazard at ita 
source, environmental controls that are implemented in the work environ­
ment, and personal protective devices that individual workera can wear or 
use . . . Personal protective devices are leas effective than the other two 
kinds of controls and should be used only as temporary measures or when 
positive engineering or environmental controls are not feasible. 

Id . at 8-9. OSHA has generally adhered to this approach. M A R K A. ROTHBTEIN, OCCU­
PATIONAL SAFETY A N D H E A L T H L A W 8 74 (3d ed. 1990). 

11. Occupational Safety and Health Act of 1970. 29 U.S.C. 95 651-678 (1988). In 
ita legislative findings, Congress stated that ita purpose waa "to assure so far as 
possible every working man and woman in the Nation safe and healthful working 
conditions and to preserve our human resources." Id . 5 661(b). TTie Act further im­
poses a general duty on an employer to "furnish to each of his employees employ­
ment and a place of employment which are free from recognized hazarda that are 
causing or are likely to cauae death or serious physical harm to his amployMs." Id . 
% 654(a). The courts have been somewhat leas aggressive, however, when reviewing 
OSHA's standards than this statutory language would appear to imply. The plurality 

of the debate on risk and safety, economists argue that op­
timal conditions are achieved when the marginal benefit of 
providing safety is equal to its marginal cost.12 These differ­
ent paradigms reflect fundamentally different views regarding 
the value of worker health. 

This argument over optimization should not, however, be 
controlling when discussing the current status of workers' 
compensation and occupational risk: Both public health advo­
cates and industry representatives agree not only that injuries 
at work are largely preventable but that enterprise-specific 
activities can substantially reduce an employers workers' 
compensation liability, often with a net economic gain to the 
enterprise.13 Although this may not be universally true for all 
risks or all employers," i t is true for a sufficient number of 
these risks to raise substantial questions about this apparent 
market failure. I t in fact appears that we have failed to 

opinion in Induatrial Union Department, AFL-CIO v. American Petroleum Institute, 
448 U.S. 607, 639 (1980) held that the promulgation of a new standard must be 
based on findings that the standard is reasonably necessary and appropriate to rem­
edy a aignificant risk of material health impairment. But see American Textile Mfrs . 
Inat.. Inc. v. Donovan, 452 U.S. 490, 612 (1981) (holding that the Act does not re­
quire OSHA to demonstrate that its standard reflects a reasonable relationship be­
tween the costs and benefits associated with the standard). 

12. See John D. Worrall & Richard J. Butler, Experience Rating Matters, in 
WORKERS' COMPENSATION INSURANCE PRICING: CURRENT PROGRAMS A N D PROPOSED 

REFORMS 81, 82 (Philip S. Borba & David Appel eda., 1988) [hereinafter Worrall & 
Butler, Experience Rating Matters] (noting that firms in perfectly competitive worlds 
provide aafety to the point where the marginal benefit of such provision ia equal to 
its marginal cost). For a discussion of marginal benefits and costs, see RlCHARD A. 
POSNBR, ECONOMIC ANALYSIS OF L A W 163-64 (4th ed. 1992) (explaining that "expect­
ed accident costs and accident costs must be compared at the margin, by measuring 
the cost* and benefits of small increment* in •afety and stopping investing in more 
safety at the point where another dollar spent would yield a dollar or less in added 
safety"); Me also George L Priest, 77* Current Insurance Crisis and Modern Tort 
U w , 96 YALE L J . 1621, 1537 (1987) (discussing general tort l iabil i ty and insurance 
models and noting '[rjegardless of context, the accident prevention question is 
whether i t waa cost-effective for the provider or for the consumer to have made 
greater investments to prevent the loss"). 

13. Refer to note* 7-9 «upra; see also Will iam D. Hager, Loss Costs and Beyond, 
BEST'S REV., Nov. 1990, at 44, 48 (focusing on Texas, the author, who was president 
of the National Council on Compensation Insurance, noted: "When thing* go wrong, 
we have the spectacle of Texana arguing about the fine points of their workers' com­
pensation law as a cure for rising costs even aa industry engineer* t ry to confront 
what the Wall Street Journal described a* 'a recent ra*h of petrochemical and oil 
refinery blasts that has prompted closer scrutiny of plant operation* by government, 
induatry and union officials and tough enforcement of safety rules.' I t '* true that the 
Texas workers' compensation law could uae improvement . . . [but] [t]he Ftiillips and 
ARCO disasters are man-made catastrophes, and some of the fault lies not in our 
laws but in ourselves. After all , no matter how generous the benefit levels or absurd 
the jury verdicts, i f fewer people get injured or killed, costs wi l l contain themselves. 
As every public health official know*, prevention ia always cheaper than the cure.*). 

14. Refer to part I I I . B . l infra (discussing insurance rating schemes). 
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achieve an optimal solution from the standpoint of public 
health advocacy and economic efficiency and social ut i l i ty. 

By preventing workplace morbidity and mortality, W e 

would avoid more than the individual suffering of injured 
workers or the costs paid by employers. We would also escape 
the rancorous and unending political debates regarding 
distribution of costs and adequacy of compensation, and we 
would minimize the tensions between employees and employers 
which accompany both the occurrence of injury and the filing 
of compensation claims. The superior value of prevention—over 
compensation—is obvious. 

Why then have these costs not motivated more employers 
to implement aggressive safety practices? This article attempts 
to explore this apparent paradox. In Part I I , I review the 
current costs of workers' compensation, trends in injury data, 
and the relationship between injuries and costs. To what 
extent are costs, in the aggregate, the result of increasing 
incidence of injury and disease? To what extent are these costs 
a reflection of expanding definitions of compensable injury and 
disease, increases in benefit levels, or medical price inflation? 
Are injured workers reaping the benefit of the increasing 
resources poured into workers' compensation programs and 
simply pursuing more claims?" Can management practices at 
the enterprise level actually impact compensation costs—or are 
the costs a reflection of conditions which are not within 
management control? Although the data are faulty, available 
information appears to suggest that the level of occupational 
risk present in modem workplaces remains high and is a 
substantial, although not the sole, cause of the current 
explosion of costs. 

Part I I I explores the possible explanations for the failure 
of these rising costs to promote primary prevention of 

19941 
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15. The availability of inaurance may laeaan tha incantive of an injured paraon 
to take precautiona. Aa tha uulividuaL'a incentive to avoid loaaea declinea, the else of 
the loaaea will increaae. For example, if aomeone with theft inaurance leavea a valu­
able poaaeaaion in plain view on the aeat of an unlocked parked car, the likelihood 
that the poaaeaaion will be atolen increaaea; abaant inaurance, the individual would 
(praaumably) have locked the object in the trunk. 'Hiis phenomenon ie referred to in 
the economica and inaurance literature aa 'moral hazard.' A. MlTCHEU. RDUNSKY, 
AN INTWODUCTION TO Uw AND ECONOMICS 66 (2d ed. 1989). In worker.' compenaa. 
tion, the term ia applied moat commonly in atudiea ahowinf that workera appear to 
file mora daima for oompenaation aa the level of benefit. r iM.. £,£.. Richard J. But­
ler A John D. Worrall, Claim. Reporting and Riek Bearing Moral Haxard in Work­
en Compeneoiion, &3 J, RISK & INS. 191, 192 (1991) [hereinafter Butler & Worrall, 
Moral Halardl. It can alao be uaed to deacribe the failure of the inaured employer, 
who ia immunixed by workera' compenaation tram common-law liability, to take ade-
quate precaution, to pravent injuriea and illneuea. 

, morbidity 1 6 To what extent is i t reasonable to ex-
* o r k p l 8 C e s v ^ m of no-fault compensation to have senous 

' n t effects? What are the particular attnbutes of the 
deterrent m o d e l j a n d the friction and transac-
w o r k e r s « ^ n

i n

m

i t , w h i c h diminish deterrence? Th.s 
^ ^ is l a w n fr m existing empirical studies, histonca^ 
^ .. legal developments, and personal observattons. Desprte 
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what we know about the failure of workers' compensation to 

affect employers' aggregate behavior in the past, can these new 

efforts be expected to have significant impact? More 

importantly, what is the best way to design these safety 

initiatives in order to achieve decreased occupational mortality 

and morbidity and, therefore, decreased workers' compensation 

costs? 

Raising questions regarding the deterrent value of workers' 

compensation should not be interpreted as an argument 

against continuing to provide adequate compensation to injured 

workers. Sometimes those who have argued in favor of 

deterrence, upon finding that the system does not effectively 

encourage prevention, have thence been driven to argue that 

workers' compensation has failed: that increasing the adequacy 

of benefits primarily results in socially sub-optimal behavior." 

18. In purticular, atudiea have noted a correlation between increaaing benefite 
and increaain» number, of claim, filed. See Ronald G. Ehrenberj, Workers' Compen­
eoiion. Wage*, and the Riek of Injury, in NEW PERSPECTIVES [N WORKERS' COMPEN­
SATION 71, 81-86 (John F. Burton. Jr. ed., 1988) (.ummariiing nine prior atudiea 
which conclude that higher workera' compensation benefite are aaaociated with high­
er frequency of daima' filing); eet aleo Butler & Worrall, Moral Hazard, eupra note 
16, at 191; Richard J. Butler & John D. Worrall, Work Injury Compeneation and the 
Duration of Nonwork Spclle. 96 ECON. J. 714, 722-23 (1986); Richard J. Butler, Wage 
and Injury Rate Reeponee to Shifting Levele of Worken Compeneation, in SAPETY 
AND THE WORKFORCE: INCENTIVES AND DISINCENTIVES IN WORKERS' COMPENSATION. 
eupra, at 61; Richard J. Butler St John D. Worrall, Workere' Compeneation: Benefite 
and Injury Claime Rates in the Seoenliee, 66 REV. ECON. & STAT. 680 (1983); Jamea 
R. Cheliua. 77le Incentive to Prevent Injuriee, in SAFETY AND THE WORKFORCE: INCEN­
TIVES AND DISINCENTIVES IN WORKERS' COMPENSATION, aupra, at 154, 160 (herainaf-
ter Cheliua. Incentive to Prevent Injuriet]; Jamee R. Cheliua, The Influence of 
Workers' Compeneation on Safety Incentivee, 36 IND. & LAW REL REV. 241 (1982) 
[hereinafter Cheliua, Influence of Workers' Compeneation] (auggeating that one way to 
manage the apparent conflict between prevention and benefite is to raiae injury tax* 
aa on employers but not to make the whole tax payable to employeea); Jamea R. 
Chaliua, 77ie Control of Induttrial Accidente: Emnomic Theory and Empirical Evi­
dence, 38 Uw & CONTEMP. PROBS. 700 (1974) [hereinafter Cheliua. Control of Indut­
trial Accidents]; George. Dionne & Pierre St-Michel. Workers' Compeneation and 
Moral Haeard. LXXIII REV. ECON. & STAT. 236 (1991); John D. Worrall. Compenea­
tion Coat*. Injury Rates, and the Labor Market, in SAFETY AND THE WORKFORCE: 
INCEOTIVES AND DISINCENTIVES IN WORKERS' COMPENSATION 1 (John D. Worrall ed., 
1983); Digests of Important Publicationt. JOHN BURTON'S WORKERS' COMPENSATION 
MONITOR, Sept-Ort. 1992, at 14-16 (summarising JOHN A. GARDNER, BENEFIT IN­
CREASES AND SYSTEM UHUZATION: THE CONNECTICUT EXPERIENCE (1991)) (finding 
lonfer duration and higher numbera of daima filed in Connecticut after a atatutory 
benefit increaae in 1987). Aa a reault of thi. obaerved phenomenon, aome have ar­
gued that benefita should not be increaaed. See, e.g., Ehnnberg, supra, at 95 (con-
duding that tha 'trick, then, ia to alter exiating policy to increaae employere' inoen-
tives to improve aafety without altering employees' incentives. One poaaibiiity ia to 
hold benefit levele at their current real levele but to increaae the extant of experi­
ence rating. . . . An alternative ia to increaae the payroll tax but not the level of 
benefita . ...•); ECONOMIC REPORT OF THE PRESIDENT 197 (1987). Bui cf. Edward 
Yelin, The Myth of Malingering: Why Individuals Withdraw from Work in the Pres-
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I therefore feel compelled to make what appears to be an 

obvious point: The primary purpose of workers' compensation 

is distribution of social insurance benefits, not deterrence of 

injuries." Failure in deterrence does not argue in favor of 

program failure; i t merely tells us that alternative approaches 

to deterrence may be preferable i f we believe that adequate 

compensation of victims of workplace injuries and illnesses is 

essential and that injuries in the workplace are preventable 

and should be prevented.20 

While the country gears up to expand the rights of 

disabled workers to work under the Americans with 

Disabilities Act, 2 1 we appear to have been unable to achieve 

an optimal level of prevention of disability caused by work. 

This article is an attempt to contribute to a discussion which 

will hopefully yield cost-effective means to achieve the goal of 

"lowering costs and reducing workers' suffering." 2 2 

I I . T H E PARADOX 

There are three essential conclusions which can be drawn 

from the available data regarding workers' compensation costs 

and injuries. First, the aggregate cost of workers' compensation 

programs is rising rapidly. 2 3 Second, frequency of injuries, 

particularly those which involve lost work time, is not declin­

ing. 2 4 Third, despite a variety of other factors that contribute 

to the increasing costs of workers' compensation, the frequency 

ence of Illness, 64 MlLBANK Q. 622, 637 (1986) (concluding, in a .tudy of workera 
who applied for Social Security Disability Inaurance, that wage replacement ratea do 
not corralate with withdrawal from work and that "even extreme replacement ratea 
do not appear to auppreaa the will to work.") Thia iaaue ia diacu.sed at greater 
length in part II-C infra. 

19. Stephen Sugarman characterizea aocial inaurance aa an 'extreme 
dietributionaT type of liability ayatem and arguea for diaengaging compensation and 
detemnce: 'Society ahould promote aafety with different inatmmenta from those 
uaed to pay compensation.' Stephen D. Sugarman, Doing Away with Tort Law, 73 
CAL L REV. 666, 668 (1985); see aleo OFFICE OF TECHNOLOOY ASSESSMENT, PRE-
VENTINO ILLNESS AND INJURY IN THE WORKPLACE 12 (1985) [hereinafter OFFICE OF 
TECHNOLOOY ASSESSMENT]. 

20. Terence Ison arguea even more broadly that the reault of any attempt to 
promote deterrence through more dear coat incenUvea in workers' compensation, 
such as experience rating, will primarily have the unintended conaequencea of re-
proaaing daima, not injuries, and should be avoided. Terence G. Ison, The Signifi­
cance of Experience Rating, 24 OSCOODE HALL LJ . 723. 725-26 (1986). 

21. 42 U.S.C. I t 12101-12113 (Supp. IV 1992). 
22. This ie the subtitle to Welch, supra note 7 (emphasis added). 
23. Refer to part 11.A infra. 
24. It ia loat time daima which are moat likely to reault in daima for workera' 

oompenaation benefita. Refer to part 1I.B in^ra. 
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of reported injuries and the cost of injuries can be 
substantially affected by managerial decision-making within 
enterprises.25 

I t appears paradoxical that despite increasing costs, injury 
rates have not declined significantly. The following discussion 
summarizes the existing literature and data which 
substantiate these three points. The implications of these 
conclusions are discussed more ful ly i n Part I I I of this Article. 

A. Costs 

The announcement in 1993 that the national cost of 
workers' compensation had reached sixty-two billion dollars 2 8 

reflects a continuation of the workers' compensation "crisis* in 
cost escalation. Compensation programs cost $2.1 billion in 
1960, $5.2 billion in 1971, $20.3 billion in 1979, $53.1 billion 
in 1990, and $57 billion in 1991. 2 7 Expressed as an average 
cost per $100 of payroll, and thereby adjusting for aggregate 
payroll increases, costs rose from $1.11 per $100 in 1970 to 
$2.27 per $100 in 1989.2 8 The rate of increase of costs in 
other social insurance programs, albeit significant, has been 

26. A* diacuued in part l l l . C . infra, the reduction of coats may not always be 
aaaociated with an actual reduction in the rate of illness and injury; i t may simply 
be aaaociated with different claims f i l ing behavior by workers or changed manage­
ment practices which affect claims costs. 

26. Refer to note 2 supra. 
27. Burton (1993), supra note 2. at 1. These figures are not adjuated for infla­

tion. 
28. 1992 SOCIAL SECURITY B U L L E T I N , A N N U A L STATISTICAL SUPPLEMENT 313 tbl . 

0.B1 [hereinafter 1992 STATISTICAL SUFPj; sec a/so John F. Burtan, Jr. & Timothy 
P. Schmidle. Warhsrm' Compenaation Inmurance Rats*: National Aueragee Up. Inter­
state Difference Widen, JOHN BURTON'S WORKERS' COhfPSNSATION MONITOR, Jan.-Feb. 
1992. at 1 (estimating the rate in 1989 at 2.225% of payroll utilixing adjuated rates 
baaed on 44 selected induatrial dasaificationa). I t ahould be remembered that this is 
an average; the percent of payroll paid for workers' compensation varies enormously 
from one industrial group to another, ranging from over $40 per $100 of payroll for 
loggers in the timbering industry in many jurisdictions to under $1 per $100 for 
employees in finance and inaurance. The spreading of risks and costs among diffar-
•n t employer groups ia diacuased more hil ly below. Part I I I infra. Note that the 
number expressed as a percent of payroll ia more useful than the aggregate ooeta of 
the total programs. Both the number of workers and the percent of the covered 
workforce haa grown in recent years: The number of workers covered by workera' 
compenaation programs rose from 45 million in 1960, representing 80% of the 
workforce, to 94 mil l ion in 1989, or 87% of the workforce. John F. Burton, Jr., 
Worker*' Compeneation Coverage: National Trends. State Differences, J O H N BURTON'S 
WORKBRS' COMPENSATION MONITOA, July-Aug. 1992, at 1. Obviously, the aggregate 
coat figures, unadjuated for workforce growth or for inflation, can be misleading. 

PERPETUATING RISK 131 
1994] 

than these increases in workers' compensation 
f a r ^ r Z 1970, workers' compensation attracted li t t le 

relatively steady and low costs for employers meant 
• f T n s u r i n g against workers' injuries, diseases, or death was 
^ l a b l e ^ p o s i t i o n for both the property/casualty insurance 
* A ^ and employers* Employers benefitted greatly from 
"t ISangement; workers' compensation insurance provided 
t m ^ t h b - a d immunity from tort liability for workplace 
^ u r i e T a n d illnesses.- Workers received benefits that migh 

n o t h a v e b e e n a v a U a b l e - D e s p i t e 

inadequacy 
lot nave ueeu i . - . i . . r - -

of the benefit structure, 3 2 workers and their 

" T r f T u . t T John Burton. u . in» h i . o » n d . f , . h o . . d . n , n c r . . « from 

U U 2 t r * ' . L . ~ U » i ~ d i « u . . , o n of t h . i . . u . . n h u d U, t h i . « * n . W . ,m-

ournity, refer to note. 216 & 247 infra. REPOKT 

0 ^ 0 ^ ^ ^ ^ ^ 

eaeee ol everyoej iue, statute! of im tafcon excluded other 

' ^ On t h o « c la im, which wen, approve, the amount that waa paid waa j i t . 
low I n m u T a l l t . . atatute. con ta in^ no automatic eacalafon of t h . m ^ u m u m 



132 HOUSTON L A W REVIEW [Vol. 31:119 

representatives accepted this system; low expectations in gen­
eral with regard to rights at work may have contributed to 
this acquiescence. Employers' costs did increase prior to 1970, 
but at a relatively slow rate, despite a substantial increase in 
reported injury rates during the lOGOs.13 

In the 1960s, public criticism began to focus on these 
programs and particularly on the inadequate level of benefits 
offered to injured workers by most states.34 This criticism was 
voiced in a political environment in which Congress was taking 
aggressive steps to address excessive workplace injury and 
illness rates by regulating workplace hazards.35 Responding to 
the criticisms regarding compensation programs, Congress 
created the National Commission on State Workmen's 
Compensation Programs as part of the Occupational Safety 
and Health Act in 1970.3 9 The Commission's purpose was to 
investigate alleged inadequacies in the state compensation 
systems and to address calls to federalize workers' compensa­
tion programs.8 7 The members of the Commission, drawn 

Id . In 1972. R majority of claimant* • t i l l received leaa than two-thirda of their loat 
wagea and, on average, maximum weekly benefita were capped at 65% of the atate'a 
average weekly wage. John F. Burton, Jr., The Twentieth Annivenary of the Nation­
al Commission on State Workmen's Compensation Laws: A Symposium: Observations 
of John F. Burton, Jr., JOHN BURTON'B WORKERS' COMPENSATION MONITOR, Nov.-Dec. 
1992, at 1, 6 Ihereinafter Burton, Twentieth Anniversary], In a majority of atatea in 
1972, the maximum weekly benefit waa equal to or leaa than the poverty level for a 
family of four. COMMISSION REPORT, aupra, at 66. No atate allowed more than ten 
yeara of recovery for a permanent total diaability; moat aet the l imi t at below aix 
yaar*. See id. at 65. In 1972, in eleven atatea the maximum permanent total diaabil­
ity award wa* le*a than $26,000, an amount leaa than the average American worker 
earned in four yeara. Id . Medical benefita for injuriea were often limited and did not 
provide fbr the f u l l coat of care for aerioua injuriea; init ially, no program provided 
for more than 90 day* of medical benefita for an injury. ASHPORD, aupra note 9, at 
389. Furthermore, moat atatea endorsed a ayatem of aettlement of claim* which al­
lowed inaurance carrier* to settle a claim with an injured worker (or hi* or ber 
attorney) for amount* lesa than the fu l l statutory benefit. 

33. Worrall, Compensation Costs, Injury Ratea, and the Labor Market, supra note 
18, at 7-9. 

34. Major conoeras about benefit levels and eligibility criteria, particularly for 
occupational diseases, had been raised in well documented monographs in the 1940s 
and 1960*. See generally ARTHUR H . REEDE. ADEQUACY OP WORKMEN'S COMPENSA­
TION (1947); HERMAN M . SOMERS & A N N E R. SOMERS, WORKMEN'S COMPENSATION: 

PREVENTION. INSURANCE, A N D REHABILITATION OF OCCUPATIONAL DISABILITY (1964). 

l l iese concern* did not h i t public attention, however, unti l the renewed movement 
for workplace health and safety alao focused on the issue of compensation. 

35. I n 1969, Congress pas**d the Federal Coal Mine Health and Safety Act of 
1969, Pub. L, No. 91-173, 83 Stat. 742 (1969) (aupeneded by the Federal Mine Safe­
ty and Health Act of 1977, 30 U.S.C. 5 801 (1988), which expanded regulation to all 
metal and non-metal mining). In 1970, Congre** passed the Occupational Safety and 
Health Act, 29 U.S.C. §9 651-678 (1988). 

36. COMMISSION REPORT, supra note 32, at 1314. 
37. Id. 

f 
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benefit eligibility and actual benefit levels rose.46 Thus, the 
National Commission, the most concerted attempt to reform 
workers' compensation since its inception, was at least 
partially successful in its own terms: i t contributed to 
inQreases in the adequacy and availability of benefits. As costs 
increased, however, the primary focus of political activism 
shifted from the inadequacy of benefits to the impact of 
continued interstate variations in cost on each state's economic 
development and the overall cost of the program to employers, 
which some viewed as excessive. 

Nevertheless, employers' costs did not rise steadily after 
1978. A rapid plunge in insurance prices (and therefore 
employer costs) from 1980 to 1984 reflected the condition of 
the financial market: high interest rates led to aggressive price 
cutting by insurance carriers.4 7 After 1984, however, the rapid 
upward climb in employers' costs resumed, causing the average 
percent of payroll paid for workers' compensation to climb by 
13.3 percent per year from 1984 to 1990.48 Needless to say, 
this growth rate outdistanced both the rate of growth of the 
civilian payroll 4 9 and the rate of inflation for this period. 6 0 

The aggregate cost of the program and its rate of increase 
have met with rising hysteria. Insurance trade articles carry 
titles such as "Workers' Comp: 24 Months to Meltdown"" and 

46. The national coat of workera' compenaation doubled from 1970 to 1978. Mar­
t i n W. Elaon & John F. Burton, Jr., Worken' Compeneation Insurance: Recent Trends 
in Employer Costs. MOOTHLY LAB. REV.. Mar. 1981. at 45-47. 

47. John F. Burton. Jr., Worken' Compensation Benefits and Costs: New Records, 

JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Mar.-Apr. 1992. at 1, 2 [herein-
after Burton (1992)]. 

48. Burton (1993), supra nota 2, at 2. The apecific figuree for workera' compen-
aation coat aa a percent of payroll vary aomewhat from one eource to another. Bur­
ton eatimatad the 1984 rate at S1.66 per $100 in 1984, and S2.27 in 1989. Burton 
(1992), aupra note 47, at 2 tb l . 1. Federal raporta, which do not make the adjuat-
menta in Burton'a data and which include federal compenaation programa, eatimatad 
the ratea aa $1.66 in 1984 and $2.36 in 1990. 1992 STATISTICAL Supp., aupra note 
28. at 324 tbl . 9.B1. 

49. Between 1984 and 1990, covered payroll increaaed by a total of about 67%, 
from $1616 bil l ion i n 1984 to $2260 bill ion in 1990. -Covered - refera to total wage., 
eaminfa, and aalariea in employment governed by workera' compenaation. 1992 STA-
TISTICAL SUPP., aupra nota 28, at 131 tbl . 3.B2. 

60. FVom 1984 to 1990, the average annual increaae in the general Conaumer 
Price Index waa about 4.6%. U.S. BUREAU OF THE CENSUS, DEP'T OF COMMESCE, 
STATISTICAL ABSTRACT OF T H E U N I T E D STATES 469 (1992). 

61. Wil l iam Hager, IVorfcer.' Comp..- 24 Months to Meltdown, NAr t . UNDERWRIT­
ER PROP. & CASUALTK/RISK & BENEPITS Mcwr . E D I T I O N . Oct. 29, 1990. at 13. The 

notion that workera' oompenaation ia in melUlown atatue ia common in theae artielea. 
See, e.g., Diane L^vick, Inveetments Keep Insuren Profitable; Investments Net Insur-
e n Profit Despite Dieasten, Beet Makes Estimates for 1992, HARTFORD COURANT. 
Jan. 12. 1993, at B l (etating: "A 'ayatem meltdown ia in the making' i f meaningful 
reforma aren't made in workera' oompenaation inaurance during the next aeveral 
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refer to the "death spiral" 6 2 and "nightmare" 6 3 of workers' 
compensation. In one industry survey, seventy percent of 
employers reported that workers' compensation costs were 
threatening their financial results;5 4 in another, five of the 
fifteen most highly ranked public policy concerns related to 
workers' compensation and workplace safety issues.55 

This perception of crisis is the direct result of increasing 
aggregate, as well as enterprise-specific, costs. Because of cost 
escalation, insurance carriers press for increases in rates 
charged to employers;6" rate increases are, however, seen as 
antithetical to business development in each jurisdiction in 
which they are sought. Political and regulatory pressure is 
brought to bear to restrain rate increases; insurers respond 
that the rates are inadequate to support the costs and 
threaten to leave the jurisdiction unless the state legislature 
enacts programmatic changes which wi l l restrain costs, 
generally by reducing benefit levels, restricting eligibility for 

yeara.-): Barry Meier, Some 'Worker Leasing' Programs Defraud Insurers and Em­
ployen, N.Y. TIMES. Mar 20. 1992, at A l , (diacuaaing worker lea.ing fraud directed 
againat atate workera' compenaation poola, a lawyer for the National Council on 
Compenaation Inaurance (NCCI) aaid, " T h i . ia juat one more factor contributing to 
the overall meltdown of the workera' compenaation ayatem.'"); Louisiana Tries New 
Path, ENOINEERINC NEWS-REC., NOV. 11, 1991 (quoting Derrell D. Cohoon of the 
Louieiana Aaaociated General Contractora claiming: • We were nearing meltdown 
when companiea would no longer be wil l ing to write new [workers' compeneation] 
coverage in (Louisiana].'•); Firms Flee Comp. System; Decision Could Benefit Back-
f i n on Teme Employers, Bus. INS., June 10, 1991, at 19 (stating that Texas' ayatem 
ia ' i n meltdown - because of exceaaive litigation and pro-claimant court rulinga"). 

62. Robert W. Klein, Regulation, Competition, and Profitability in lfor*ere' Com-
pensation Insurance, JOHN BURTON'S WORKERS' COMPENSATION MONITOR Mar -Apr 
1992, at 7. 

63. Catherine A. Novak, Wilh Loss Control in Mind, BESIJS Ri:v. Apr 1993 at 
32. 36. 

64. I n thia 1991 atudy. 70% of the 676 employer, who participated said workers' 
compen-aUon co.ta are threatening their bottom line; 30% .a id worker. ' compenaa­
tion coata would be out of control in the next five yeara. See David M . Katz, What 
Employen Can Do About the Worken Comp. Crisis. N A T L UNDERWRITER, PROP & 
CASUALTVRISK & BENEFITS MOMT. EDITION, Jan. 7, 1991, at 21 (citing a atudy by 
Tillinghaat, a New York based riak management consulting firm). 

66. ALEXANDER 4 ALEXANDER, U.S. RISK M A N A G E M E N T SURVEY 6 (1992) (on file 

with author). I n thia 6th annual survey, queationnaire. were aent to 1900 riak man­
ager, who were aaked to rank, in importance to their companies, 74 legislative and 
tagulatory issue.. Mo . t respondent, were executive, at companiea wi th Bales of $500 
million or mora. I d et 7. "Workplace health and .afety topics, including five work-
aren Mmpenaation iaauee, dominate A(laxander) & Adexander]'. findinga." I d at 2. 
In the overall ranking of categoriea, workplace health and safety iaauea placed firat. 
I d at 6. Workera compenaation was projected to remain a critical iasue i n the next 
three to five yeara. I d at 2. 

66. See Marian Fwedman, Residual Markets: Bloated and Beleaguered, BEST'S 
REV., Dec. 1991, at 20, 20. For a diacua.ion of the re.idual market, refer to part 
111-B.l.c infra. 
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benefits, or expanding fraud units. 6 7 

The price of workers' compensation insurance to insured 
employers is largely, but not exclusively, dependent on the 
aggregate cost of benefits.6* I n 1989, the ratio of benefits to 
costs stood at a comparatively high 0.70: that is, about seventy 
percent of the amount paid by employers was paid in benefits 
on claims. 6 9 The cost of benefits has increased steadily over 
the last twenty years: $1295 million in 1960; $3563 million in 
1971; $12,027 million in 1979; $30,733 million in 1988.K 

Expressed in more useful form as a percent of payroll, benefits 
rose from 0.69% of covered payroll in 1960, to 0.66% in 1970, 
1.07% in 1980, 1.68% in 1989, and 1.70% in 1990.e i Thus, the 
total cost to employers, 2.27% of payroll in 1989,62 was (not 
surprisingly) considerably higher than the cost of benefits in 
that same year." Unaffected by the vagaries of the financial 
and insurance markets, benefits, unlike employer costs, do not 
decrease in response to high interest rates. 

Aggregate benefits paid by all state and federal workers' 
compensation programs are affected by numerous factors: the 

67. S* Freedman, aupra nota 66, at 20 (daacribing thia proceaa). 
68. Benefita include all moniea paid out in order to meet the inaurer's obligation 

to the inaund. In workera' oompenaation daima, thia will include any money paid 
directly to the claimant and feea paid to health care and rehabilitation providera. 
Other factora influencing coat for emptoyera include: the Inaurance pricing mecha-
niama which aaaign employen to induatrial claaaificationa and then determine the 
apread of riak through each elaaa; the inaurer'a adminiatrative coata, including legal 
coata; the atate of the financial market, particularly aa it affecu the intareet rata 
earned and projected to be earned on reaervea; and the rate of return paid to invea. 
ton or, in the caae of mutual funda, to inaunds. 

69. lliia ratio haa ahown aome hiatorical fluctuation, but remained at approxi-
mately the 70% level from 1983 through 1989. Burton (1992). «upra note 47, at 2 
tbl. 1. It waa at a low of 64% in 1980; aince 1962 it haa fluctuated between 67 and 
71%. William J. Nelaon, Jr., Worken' Compeneation: Coverage. Benefits, and Costs 
1189, SOC. SBC. BULL, Spring 1992, et 61, 66. Fluctuation in thia ratio ie primarily 
the reault of changea in the inaurance and financial markeu. See id. at 2. Of coune, 
refuaala by atate inaurance agenciea to approve requeated rate increaaea for tha reg­
ulated workera' oompenaation inaurance market force the ratio of benefita to coata 
upward. See Klein, aupra note 62, at 7-8 (noting that only half of the rate increaaea 
filed by tha National Council on Compenaation Inaurance. the rating organization in 
the majwity of atatea, have been approved). It ia important to note that aa tha total 
amount paid by employen for worken' compenaation inaurance coverage riaea, and 
thia benefit to coat ratio nmaina oonatant, the amount of money retained by the 
inaurance carrien inoaaaaa. Note alao that efficiency in any inaurance market would 
argue in favor of reducing theae non-benefit coata. Thie can be done: The Weat Vir­
ginia Workera' Compenaation Fund, for example, paya out over 90% of ite collected 
premium in benefita on daima. 

60. William J. Nelaon, Jr., Worker', Compeneation: 1984-88 Benchmark Revisions, 
SOC. SEC. BULL, Fall 1992, at 41, 46 [hereinafter Nelaon, 1984-88 Benchmark]. 

61. 1992 STATISTICAL SUFFLEHEKT. eupra note 28, at 313. 
62. Refer to note 48 aupra and accompanying text 
63. Id 

i 
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1 

nature and degree of risk in covered industries, the size of the 
workforce covered by workers' compensation, the earnings of 
the covered workers, levels of wage rates, severity and 
frequency of paid claims, costs of medical and rehabilitative 
treatment, the likelihood that injuries wi l l result in claims, the 
liberality of the review process when claims are litigated, the 
administrative handling by state and federal agencies 
(including the likelihood of settlement below ful l mandated 
benefit costs prior to completion of litigation), and the 
mandated benefit rates." Benefits are divided among four 
primary categories: temporary total disability, paid while a 
worker is off work recovering from an injury or acute episode 
of a chronic illness; permanent partial disability, for 
permanent disabilities which do not prevent the worker from 
remaining in the active workforce; permanent total disability, 
for workers who are unable to return to work or to perform 
work which is comparable to that which they performed prior 
to the in jury;" and medical and physical rehabilitation 
benefits, largely paid directly to providers of health and reha­
bilitative services who provide services to workers for their 
occupational injuries and diseases. Numerically, about three-
fourths of claims involve temporary total disability 8 6 although 
the majority of money is expended on permanent disability, 
including both partial and total cases; most, but not all claims 
involving permanent disability have their genesis in "lost time" 
claims. 8 1 

A substantial portion of the total benefits paid goes to 
health care providers and lawyers, not to injured workers, 

64. See Lampman & Hutchena, aupra nota 29, at 121. A aignificant component 
of the increaae in benefita attributable to benefit ratea waa the reault of increaaea in 
weekly benefita. The National Commiaaion on State Workmena* Compenaation Lawa 
nport in 1972 recommended that all atatea aet the maximum weekly benefit at leaat 
at the level of that etata'e average weekly wage. Burton (1993). aupra note 2, at 4. 
IVior to 1972, atatea had paid, on average, 66% of thia average wage; by 1980, thia 
had grown to an average of 91%, and many atatea had enacted automatic annual in-
creaaea which tracked tha atate'a average weekly wage. Id 

66. In many juriadictiona, age. education, and akill of the injured worker will be 
oonaidered, in addition to medical impairment, in making a determination ngarding 
permanent total diaability. See IC ARTHUR LARSON, WORKMEN'S COMPENSATION LAW 
S 67.60, at 10.389, 5 67.61(c), at 10-437 to -438 (1993). 

66. In 1966, 72% of all caaaa were thoae in which the worken auffered a tempo­
rary total disability. Nelaon, 1984-88 Benchmark, supra note 60, at 44. 

67. The percent of all benefita which an paid for temporary diaability caaea roae 
from 18% in 1982 to 26% in 1986. Id. at 44. Theae figures appear to include the 
coat of medical treatment for the injury. Payment for permanent diaability caaea, 
both partial and total, aocounta for one fourth of the caaea but almoat three-fourthe 
of the caah payments. I d Examplea of caaea in which loet-time benefite are not paid 
but permanent diaability reaulu include many occupational diaeaae claima. 



138 HOUSTON LAW REVIEW [Vol. 31:119 

however. The medical component of workers' compensation 
benefits haa riaen from 33.6% of total workers' compensation 
benefit costs in 1960, to 40.9% in 1990/* to 50% in 1993* 
In every recent year, the rate of inflation for medical coaU 
within the workers' compensation programs has exceeded the 
already alarming rate of increase in U.S. health care 
expenditures generally. 7 0 

Notably, the level of litigation over claims has risen as 
benefit costs have grown. Payments to health care providers 
who perform evaluations and to lawyers have been 
increasing.1 1 The medical cost component can be easily 
quantified because health care providers are paid directly by 
the insurer. The cost of lawyers is more difficult to determine, 
however. Defense of claims is generally included in the 
administrative costs charged by insurance carriers,7 2 but the 
cost of legal representation to workers is almost always taken 

68. Burton (1993), t u p m note 2, at 19 tbl . A6; Regaining Contn l of Worken-
Compeneation Coets. MED. BENEFITS. Aug. 15, 1993. at 1 (citing a Towers Perrm 
Publicationa Report publiahed on July 15, 1993). This txaiuilatei into $15,067 million 
in workers' compenaation medical coata in 1990. The increaaing level of concern 
about thia coat can be found in the growing number of monograph« and articlei 
focusing on it. See, «.*., WORKERS' COMPENSATION HEALTH CARH COST CONTAINMENT 
(Judith Greenwood & AJfred Taricoo eda., 1992) thereinafter Greenwood & Tariccol; 
Silvana Powebon, Do Traditional Health Care Cost Containment Practices Really 
Workt, JOHN BURTON'S WORKERS' COMPENSATION MONITOR. May-June 1993. at 17. 

,69. Regaining Control of Worker's Compeneation Coals, aupra not* 68, at 1. 
70. Burton (1993), supra note 2, at 18 tbl . A7 (Health Care Expenditures, US 

And Workers' Compenaation, 1972-1990). Aa a result of this troubling inflationary 
spiral. President Clinton's Health Security Act (HSA) proposes that health care relat-
ed to workers' compenaation claims be included in the cost containment strategies to 
be applied to the health care system generally. In the propoaal, health care costs 
related to workera' compensation claims would be managed and approved through 
the regional health alliances and health plana. The coata themselves wi l l ultimately 
be paid, however, by the workers' compensation insurance carrier. S.1767/H.R 3600, 
103d Cong., Rag. Sess. 5 10002(aKl) (1993). Statea or regional health alliances may 
develop alternative payment methodologiea for treatment of compensable conditiona 
or the workers' oompenaation carrier may negotiate alternative payment arrange­
ment* directly wi th the health plan. Id . S 10002(b). I f the final version of health 
care reform resembles this proposal, worken ' compensation premiums wil l not drop; 
medical coats w i l l continue to be paid through thea* premiums. The HSA mandates 
a study and report regarding the workers' oompenaation provisions within two years 
after implementation. Id . 8 10022- As a result of cost containment efforts generally, 
the hope is that the rate of increaae of workers' compensation medical costs wilt 
decline. 

71. LBSUB I . BODBN, R8DUCINQ LiTICATION: EVIDENCE FROM WISCONSIN (1988). 
Obviously, the increaaed tendency to challenge claima haa not aucceeded in reducing 
the overall coat* of the system: soma employers assert, however, that the aggregate 
costs would be even greater i f litigation were not pursued. 

72. There are some exceptions to this, of course. Self-insured employers must 
pay the lit igation coats aaaociated with challenged claima themselves. In addition, 
aome atate funda (e.g., West Virginia) do not provide legal sss ia tance on defense of 
all claims. 
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from the benefit amount paid directly to workers. 7 3 

As litigation and medical costs have grown, the relative 
proportion of benefits paid to workers has declined and the 
component paid to others—including medical providers, 
lawyers, rehabilitation specialists, third party claims 
administrators—has risen. Thus, while the amount of total 
benefits paid has increased as a percent of payroll, the amount 
that is paid directly to individual injured workers may not be 
increasing or may be doing so at a much slower pace.14 

Workers' compensation costs can no longer be 
characterized as modest and stable. Presumably, the incentive 
to reduce claims should have risen with these costs. 
Unquestionably, escalation in costs has provoked a steady and 
insistent call for new reform of the workers' compensation 
system. While states continue to amend their workers' 
compensation laws, often on an annual basis, the OSHA 
reform bi l l pending in Congress now calls for a second Nation­
al Commission to study the adequacy and efficacy of the 
current workers' compensation system.7 5 

73. State, often regulate the fee. that can be charged by claimanta' repreeenta­
tive.. See, e.g., W. V A . CODE 5 23-5-6 (1993) (l imiting claimant', attorney', fee. to 
m of 208 weeka of benefita). 

74. The numbera available on thia are aomawhat contradictory. According to one 
aoiuce, National Council on Compenaation Inaurance . tat i . t ica .how that workera' 
compenaation delivered the aame direct economic compenaation, on average, to an 
injured worker in 1989 ($6049) aa i t did in 1980 (S6044). but that the amount paid 
to medical aarvioea providera row by 63%, from S2188 to S3564, on average, during 
the aame period. Michael Pritula, Starting Oyer in Workers' Comp.. 92 BEST'S REV., 
Jan. 1992, at 22, 24 (numbera adjuated for inflation). I f theae numbera are accurate, 
then i t i . diff icult to accept the aeeertion that increaaing levela of benefita are exac­
erbating the problema of moral hazard aa workera file claima in increaaing numbera. 
Refer to note 16 & 18 aupra. Nevertheleaa, Pritula indicate, that the number of 
claima grew from 21 to 28 per 1000 workera in the period from 1984 to 1989, not­
ing that thia oecurred at leaat in part becauae employere failed to emphaaize aafety 
programa. Pritula, aupra. I n contraat, only a alight increaae in compeneable caaea 
par covered worker waa obaerved between 1950 and 1980. Lampman & Hutchena, 
supra note 29, at 124. In any event, the total ooet per claim haa undoubtedly been 
iocreaaing. Eatimate. of thia trend vary eomewhat. One eource aeaerta that the aver­
age ooat per claim, when not adjuated for inflation, haa tripled over the laat decade. 
Raibora & Payne, aupro note 2, at 564. Hie important conclusion to be drawn here 
ia that the primary component of increaaing coat may be the coat of medical and 
other eenricea. 

76. H R . 1280, 103d Cong., l e t Seaa., Title X I I I , t 1301 (1993). The bil l would 
eatabliah a 16 member Commiaaion which would have the following dutiee: to review 
the recommendations of the prior National Commission to determine the extent to 
which they ware implemented and the barriers to implementation; to study the fea­
sibility of uti l ixing worker's compensation data to target loss prevention activities on 
high risk occupations; to study workers' compensation laws to determine whether 
they affectively meet financial and medical needs of injured workers, whether the 
tdministrative systems under the laws are adequate, and whether they provide ade­
quately for occupational injuries and illneaaea, including sufficient recuperative time 
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B. Injuries 

Public concern about the persistence of occupational 
injuries is almost always spurred by the occurrence of 
workplace catastrophes. The fire at Imperial Foods in Hamlet, 
North Carolina, which killed twenty-five workers and injured 
another fifty-six, recently stimulated another round of 
concern.™ Mainstream professional publications, such as the 
Journal of the American Bar Association, joined the voices of 
health and safety activists and labor unions in expressing 
concern about the persistence of serious workplace hazards." 
The fact that this expression of public concern and outrage 
tends to dissipate between catastrophes does not mean that i t 
is not justified: Rates of reported occupationally-induced 
injuries and illnesses have simply not declined in recent years. 

Quantifying workplace morbidity and mortality is not easy. 
When the Centers for Disease Control and Prevention (CDC) 
convened an expert panel, chaired by a well-regarded injury 
epidemiologist,™ to discuss prevention of occupational injuries, 
a considerable amount of its early discussions focused on the 
lack of reliable data and the discrepancies among various 
reporting systems.79 The panel was ultimately forced to admit 
that there was not even an accurate count of traumatic 
occupational fatalities, presumably the most objective and 
easily counted events among occupational injuries. Estimates of 
deaths due to traumatic occupational injury vary widely. The 

befora an injured worker retuma to fu l l duty; to inveetigate the relationahip between 
worker'a compenaation. aafety and health programa, and inaurance ratea and aervic-
ea; to determine the feaaibility of (roempting atate workera' compenaation lawa with 
a national program; and to eveluate the fectora reeponaible for intaratate differen-
tiala in premiuma for high haiard occupations. 1<L 9 1301(cXl)-(4). 

76. Peter T. Kilborn, I n Aftermath af Deadly Fire, A Poor Town Strugslea Back, 
N.Y. TIMES, NOV. 26, 1991. at A l . 

77. Jon Jefferaon, Dying for Work, A.B.A. J., J an 1993, at 46. Although noting 
that 'aafety today ia better than ever,' Jefferaon alao notee: 

(Tlhinga may be getting worae again: In 1990 alone, injury rates roae by 6 
percent, and occupational illneaa ratea jumped by 17 percent . . . . Why are 
ao many U.S. workera hurt or killed on the job? Hie main reaaon, according 
to many workplace-eafety advocataa, is a aerioua lack of govenunent commit-
ment and reeourcee. 

I d at 47. 
78. Susan P. Baker, Professor at Johna Hopkina University School of Public 

Health eerved aa chair of the panel; ahe ia the firat editor of Injury Fact Book (2d 
ed. 1991) aa well aa author of numeroua articles in the area of injury epidemiology. 

79. Aa a member of the panel, I had the opportunity to liatan to the aerious 
ooncerna raised by epidemiologista and other public health profesaionala regarding 
the abyamal atate of data in thia field. 
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I 

National Safety Council reported 10,400 fatalities in 1989 8 0 

In that same year the National Traumatic Occupational 
Fatality (NTOF) study conducted by the National Institute for 
Occupational Safety and Health (NIOSH) reported 5714 
d 0 A n si t h e B u r e a u o f L a b o r Statistics (BLS) reported 
3600. Despite these numerical discrepancies, all of the 

J t , ^ 2 i ^ ^ U

C

N C , ' U ^ ' " ^ ^ 3 7 <1991> Ih-inafter ACCDSW 
FACTS]. Accordmg to National Safety Council (NSC) figure., the workpl.ce death rat, 
darned ataadtl, from 1938 to 1990. Id. TT,. figure of 10.600 cover, both the pub£ 
and pnvate onh.n work force but exclude, death, due to homicide or auicde. Z 

zzz.'szrz^;fiXp"t,on" k°micii" ™ b y *•B— °f ub°' 
81. Tfc. figure of6714 repreaent. a traumatic fatality rate of 5.6 per 1000 civil. 

2 7980 f ? 0 F / r o « " ° " ' * occ„p.tio„.r,.,a„tie^ Z 

S T O S T J . ^ ' £ °r ' " " ^ * d " U ' « r t i f i » < ~ . »<* «»P ' °y« r report.. 
•« " r t ' ' i a , t e ' w l » n <*<*°*«" 16 year, of age or ddm-

h a h ^ data from the NTOF etudy which cover, t h . period 1985-89 was supplied to 

the author b , .E l i no r J.nkina, Diviaion of Safety Reaeareh. National I „ . u t u t « for 

Occup.Uon.1 Safety and Health. Aug. 15. 1993. NTOF data for t h , . L r i " 1 ^ 5 

c«. be found m NATIONAL iNsrrmre TOR OCCUPATIONAL SAPOT AND HBALTH NA 
d ^ * " " * ™ 0 C C , J P A T , 0 N * L " " A L m s s , 1980-1985 (1988, Aa .he 1988 " i l f c i . 

The accuraty and completeness „f death certificate data depend, upon Uie 

knowled^ ^ d accuracy of thoae who fill out death cr t i f icates . I t i f l i k a l y 

^ p T / j u T ' , n , " i " « . , r c m ^ F T « * » P ' e . i t is a u s p ^ d that 
NTOF aaclude. aome occupational motor vehicl . fatalities and some occupa-

^ t r w o r k " " ' h " K , ' " t * l i t i " • " " " ' W " J " ' * i < l , ! , l t i f i e d " 
I d at 1.2. 

ork ^ f 0 r t " " " * 1 9 8 0 t h r ° u ' h 1 9 8 9 i , , d i " t « « ">» ' 62.289 c i v i l i „ 
w o r k O T died from m j u n e . .uatained while working during t h , . period CENTPRS i ™ 

AND HEALTH FATAL INJURIES TO WORKERS IN THE UNITED STATUS, 1980-1989- A Dp 

" c i T ' ^ r 1 ^3,•,ll,• -»•of 

veh^e c r u h e . (23%), m.ch.n.-™l.UKl incidenu (14%), homicide. (12%) f a l l . (10%) 

n o « that the f a ^ U t , r . u for male worker. (9.8 per 100.000 worker.) wa . ^ T m e . 

h £ » r than for woman ,0.8 per 100,000). I d The average . „ „ „ . , f . t a I i t y „ „ ^ 

) d ' ^ L ' " fr0,n 8 - 9 " 1 9 8 0 * 5 6 ' » 1 9 8 9 . ' 37% d e c r e e 

P A ™ N . , B ' ^ » , . 0 / ^ S T A T ' 9 T , c f l ' U S - D B T OP LABOR, B U I J . No. 2399, Occu-
^ . ^ . ^ ^ 0 ^ i t ™ ? " * ™ U N I T E D STATES SV INDUSTRY 199^ O S ^ ) 

n ^ m a f t e r BLS 1990], U u . fiptr. r e p e n t , the B I ^ . m , u . l aurvey of occupation' 

« t o ^ . that f . W . u . a „ , .Lfficult to meaaurs in . „ eatabliahment aurvey ^ 

due to work ^ u n e . , „ 1992; about o ^ - t h i r d of t h . . . re.ulted from highway acci-
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commentaries on these numbers agree on the following: the 

number and rates of occupational fatalities have certainly 

declined over t ime; 8 3 the documentation of these deaths is 

inadequate; and, irrespective of the final tally, these fatalities 

can be prevented and, therefore, occur too frequently. 8 4 

Statistics on the incidence and severity of non-fatal work-

related injuries and illnesses are maintained by the Bureau of 

Labor Statistics (BLS), based upon reports supplied by 

employers under the mandatory reporting requirements 

instituted pursuant to the Occupational Safety and Health Act 

of 1970.8 6 Questions continuously arise regarding the validity 

of the statistics developed in this program as well: both the 

dents or homicides (each of which accounted for over 1000 deaths). BUREAU OP LA­
BOR STATISTICS. U.S. D B P Y O F LABOR, USDL-93-406, U.S. D E P Y OF LABOR NEWS, 

Oct. 1, 1993, at 1 (hereinafter U.S. D E P Y OF LABOR NEWS], In comparing occupation­
al fatali ty figures from the above three sources, investigators have concluded that 
substantial undercounting of fatal work injuries results from relying on a single 
source for data. Of 582 work fatalities identified from two or more source documents 
in Colorado and Texas in 1990, 662 (97%) were identified in death certificates, 361 
(62%) were identified i n workera' compensation reports, and 191 (33%) ware identi­
fied in the fatali ty reports employen submitted as required by OSHA. Dig t tU of 
Important Publicat ion, JOHN BURTON'a WORKERS' COMPENSATION MONITOR, Mar.-
Apr. 1992, at 25 (citing Guy Toscano & Janice Windau, Further Teat of A Census 
Appwach to Compiling Data on Fatal Work Injuries, M O N T H L Y LAB. REV., Oct. 1991. 
at 33-36). The new BLS National Census, which draws on multiple sources of data, 
presumably represent* a more accurate count. See Guy Tosco no & Janice Windau, 
Fatal Work Injuries: Results From the 1992 National Census, M O N T H L Y L A B . REV., 
Oct. 1993, at 39 (noting that the elderly, workera in farming, transportation, mining, 
and construction have higher risk of workplace fatalities). 

63. The National Safety Council data, for instance, show deaths to have declined 
from 14,500 in 1933 to 10,500 in 1990. ACCIDENT FACTS, supra note 80, at 37. Some 
hazardous industries have shown a substantial decline in fatalities. In coal mining, 
for example, 1000 miners were kil led annually in the 1930s and 1940s; that number 
had declined to about 100 deaths per year by 1982. COMMrTTKE ON UNDERGROUND 
COAL M I N E SAFETY, COMMISSION O N ENGINEER]NO AND TECHNICAL SYSTEMS, TOWARD 

SAFER UNDERGROUND C O A L M I N K S 43 tbl . 4 (1982). 

84. H ie failure to have aome certainty about the numbers affects not only dis-
cuaaiona about oompenaation but also makes i t impossible for epidemiologists to fol­
low trends and aet priorities for prevention. The CDC Injury Report comments: "De­
spite the limitations, exiating data indicate that the magnitude of occupational injury 
is staggering. . . . Ideally, al l occupational injury should be considered unaeceptable, 
especially severe traumatic occupational injury resulting in death: objectives that call 
for reductions should be considered minimal goals." CDC Injury Report, supra note 
9, at 331, 348. Notably, current BLS statistics indicate that 40% of oocupational 
fatalities occur in tranaportation accidents and 20% involve assaults or violent acts. 
U.S. DEP'T OF LABOR NEWS, supra note 82, at 3. Known preventive strategiaa, such 
as safety devices for motor vehicles (e.g., airbags) and effective gun control might 
therefore result in significant reductions in workplace deatha. 

85. 29 U ^ . C . i 667(c) (1988); see 29 C.F.R. 5 1904 (1994) (tegulating the record­
ing and reporting of oocupational injuries and illnesses). 

aata collection process itself 8" and potential employer incen­

tives to underreport8 7 influence the final counts. One recent 

report estimated that BLS numbers understate the seriousness 

of workplace injuries by a factor of four to nine times. 8 8 Nev­

ertheless, this data base is the primary one which provides a 

glimpse into the current status of occupational morbidity—and 

it is not an encouraging picture. 

Over six million occupational injury and illness cases were 

86. For « .mpl . . I.n«th of time off work in t h . . . number, i . .ffectad by th . 
. . y ,„ wh,ch BLS clo.«. tho roportin, period end other .p^ific „ p « * , „f the meth-

t T 7 ^ " * f*,**-- 0 1 e i n i c k " •'- C"™" *""">* fE.limaling 
S,v.niy lor Occupational n1Une. and Illnce.: Data Fnm the 1986 Michigan Com. 

^ L L J ^ T L ^ R . r y ° ' , S " " — e l u d e d there wee eon.ider.bl. 
underrepomng m the BLS umuol eurvey. COUOTINC INJURIES AND ILLNESSES IN THE 
WORKPLACE: PROPOSALS POR A BETTER SYSTEM (Eerl S PWlJdk * oibo^h 
Gellermen Keimig eda.. 1987). " * * D e l > 0 ™ 1 , 

fine, by OSHA for thetr fa.lur, to report injuriea aocur.tely. Burton (1993). .upra 
r . . h J * S ™ . « " • » - ' • ' " • • — ' • « . that theae fine, may have L * . f ed 1 
hkriihood that employer. ^ currently reportin, more accurate numl^. . Id. Other, 

^ ^ S T ^ t 7 ^ 0 S H A " " " ^ • » » t "oAplac. (bec . '« 
tne u o n A oaagot aupporta far too few inapectora to ever reach most enternrisMn) 
maintain that employer, continue to have 'enormou. incentive." to u n d . ^ K 
^ . p ^ n t o r ^ e w w,th Jam.. Week.. Sc. D., Occupational Health ReaearctTw 
b.t Georse Waalungton Umveraity (Au,. 10, 1993). Dr. Week, .u„e. tod that the 

"mpoTdtTinT0 r" "X'r '8*A'8e' 'd ^ I*"™ 
compounded in t h . c u e of occupat.on.1 diaeaae.; the dieeae. may be linked to an 

' " " • T ^ T " " * m " n y y " " • " " « ' • » " « • « • « " . o i e r w „ k p U « O ^ 

d e m e n t , may be d,.mcl,ned to p ^ v i d . auch d i . ^ o w . to worker, who wil l then 
b«ome e l i p b l . for compenaation benefit,. See. e j f , Johna-Manville FVod Co™ v 

whan t h . c o m p l y medical d e p ^ n t failed to diaclo^ to work .m t h . t their £ 

" ^ i ^ m ? " I T ̂ - " " ^ > * - « - ^ . r . continued to L 
« ^ d t o ubeato . ,n the workplac . reeul l in , in . , ^ . v . t i o n of the worker, ' condi-
Uon). n , l e j ^ a t u r . in California later c ^ i f i a d t h i . holding to create l iabil i ty w ^ L 

employment. C A I * L A S . CODE 8 3602 (We. , 1992); m alao M i l l ^ n v . s T t f t n T S 

tali^ fr^h f ~ m P « n . a t . o n where the employer fraudulently concealed 

f^f * P " " f 4 0 W h e n * • ^ ^ n U y withheld 

ta^fr r ! ^ t : ^ i n " n t i v e - » • " p ' ^ ™ «<i 

Unt h.."S'.nd . , , f , ' ' , n * t h ° t t h i " '•X"*"™* »bout impor-
t " t health and aafety data came, ominou. implication, for public policy-). 
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reported in private industry in \ 9 9 l . m Of these, almost 2.8 
million were serious enough for the worker to lose work time 
or experience restricted work activity, 9 0 resulting in 60 
million reported lost workdays in that year.9' The incidence 
rate for injuries in 1991 averaged 7.9 per 100 fu l l time private 
sector workers, ranging from an average of 2.3 in finance and 
insurance industries to a high of 12.8 in construction." The 
rate of injury for the service sector (6.4) was, not surprisingly, 
lower than the rate for goods producing industries, which 
averaged 11.3 cases per 100 fu l l time workers.9 3 

In addition to the sheer volume of the numbers of reported 
injuries, which public health officials and advocates view as 
"largely preventable,"*4 three aspects of the data reported by 
the BLS are particularly troubling. First, while the incidence 
of all reported illnesses and injuries declined somewhat from 
1972 to 1982, i t has edged upward in recent years.96 I t is 
true that the total count of injury cases in the BLS data base 
involve a considerable number of minor injuries.9* More 
troubling, therefore, is the fact that the rate of injuries 
involving time lost at work (injuries which are presumptively 
more severe) has not declined9 1 and that the average length 

89. BURKAU OF LABOR STATISTICS, U.S. DBPY OF LABOR. BULL. 2424, INJURIES 
AND ILLNESSES IN THE UNITED STATCB BY INDUSTRV 1991, at 2 (1993) [Wf.in.ftar 
BLS 1991]. Thi. i. • rate of 8.4 par 100 full time private aeetor worker.. Id. 

90. Id. The National Safety Council, which counta only injurie. which reault in 
loat time, reported 1.8 million diaablim injuria, for 1990. ACCIDENT PACTS, aupra 
note 80, at 34. A dieabling injury ia defined in thia report a. one which reaulta in 
death, permanent diaability, or any degree of temporary total functional diaability 
beyond the day of the iitjury. I d at 106. 

91. Tha National Safety Council eatimatad loat workdaya at 75 million for 1990; 
in thia figure, fatalitiea are included at an average loea of 150 day. per caae and 
permanent impairmenta an included at actual daya loat plu. an allowance for teat 
efficiency reaulting firom impairment. ACCIDEKT FACTS, aupra note 80, . t 35. 

92. BLS 1991, tupra note 89, at 2. 
93. Id 
94. Refer to note 9 aupra. 
96. BLS 1991. tupra note 89, at 1 tbl. 1. Total caaea declined from 11.0 per 100 

woken in 1973 to a low of 7.6 in 1983 and then roae to 8.8 in 1990. Data for 1991 
ahowa a alight drop (to a rate of 8.4); it i. too early to aay that thia rapreaanta a 
revenal of the earlier trend. Id. 

96. Recordable injuriea for BLS purpoaea include all injurie.—auch aa eula. frac­
ture., apraina, amputationa, etc which reault from work-related event*—which in­
volve loaa of conaciouanaaa, reatriction of work or motion, tranafer to another job. or 
medical treatment (other than firat aid). I d at 73. 

97. Loat workday caaea were reported at a rata of 3.3 caae. per 100 worker, in 
1972 and 4.1 in 1990. Thia figure alao dropped in 1991. to 3.9 ca.e. per 100 work­
er.. Id. Thia ia deapite the fact that tha uae of loat workday, a. a criterion for -re­
porting injuriea or aa a proxy for aeverity . . . may be mi.leading becauae of the 
employer'a inoentive to return injured workera to the workplace to avoid 'reportable' 
injuriea, even if they cannot perform their uaual taaka.' CDC Injury Report, eupra 
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of time lost as a result of these injuries has steadily 
increased. 

Second, reports of occupational diseases involving 
cumulative trauma have skyrocketed. Injuries are generally 
defined as the result of a single traumatic event.9 9 

Occupational diseases comprise everything else: acute and 
chronic illnesses including those caused by inhalation, 
absorption or ingestion of substances, and repeated exposure to 
a particular hazard. 1 0 0 I n general, occupational diseases are 
consistently underreported in all data systems; uncertainty 
regarding causality, existence of these diseases in the general 
population, long latency periods before symptoms appear, as 
well as scientific disagreement, mean that illnesses caused by 
work are much less likely than injuries to be reported by 
employers on OSHA forms or to be reported by workers to 
workers' compensation programs. 1 0 1 The recent phenomenal 
growth in the reporting of musculoskeletal problems resulting 
from cumulative or repetitive trauma is significant from 
several vantage points. The sheer numbers are alarming: of 
the 368,000 new cases of occupational disease reported by 

note 9, at 334. 
98. Loat workdaya per caae roae from 47.9 in 1972 to 86.5 in 1991. BLS 1991, 

tupra note 89, at 1. 
99. For example, OSHA definea occupational injurie. aa -any injury auch aa a 

cut, fracture, aprain, amputation, etc., which reeulta from a work accident or from a 
•ingle tnatantaneoua axpoaure in the work environment.- I d at 42. 
100. Thia ia the BLS categorixation. Some workera' compenaation programa daaai-

ly any health effect of an acute event aa an injury. For example, an acute expoaure 
to chlorine reaulting in reapiratory damage may be characterized aa either an injury 
or an illneaa, depending upon the ayatem. 

101. Several empirical atudiee oonfirm that diaeaae. are groa.ly underreported in 
workera' compenaation data. For example, only 24% out of over 600 individual, diag-
noaed with eevara work-related ailicoaia in atata-baaed aurveillance programa in Mich­
igan and New Jeraey. ever filtd for worker.' compenaation benefita. Ken D. 
Roaenman et al.. Mortality Rattt Among ptrtont with Silicotit Reported to Two State 
Bated Dittatt SurvtiUance Syettmt. in PROGRAM SYLLABUS, SECOND INTERNATIONAL 
SYMPOSIUM ON SILICA, SILICOSIS, AND CANCER 174-87 (1993). Similarly, in a atudy of 
238 people with work-related carpal tunnel ayndrome, only one-third filed claima for 
compenaation. Rebecca S. Miller & Donald C. Iveraon, Carpal Tunnel Syndrome 
Study in ASPN: Final Report (1990) (on file with the author). A 1980 report eati­
matad that 3% of oocupational diaeaaea, and 43% of occupational injuriea, received 
fompeneation in 1971. U.S. DEP'T OF LABOR, AN INTCRIM REPORT TO CONGRESS ON 
OCCUPATIONAL DISEASE (1980); tee alto ASHFORD, aupra note 9, at 416 (noting that, 
at tha time hia book waa written, oocupational diaeaae accounted for only 1% of 
workera' oompenaation paymenta; Aahford alao providea a general diacuaaion regard-
ing the undnrreporUng of oocupational diaeaaea); WHffls, aupra note 9, at 43 (eeti-
mating that 6% of oocupational diaeaaea reault in compenaation claima). Theae eati-
mataa regarding the extent to which diaeaaea are compenaated are obviously gueaae., 
baaed upon auppoaitjona regarding the true underlying rate of dioease. 
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employers in 1991, 223,600 were cumulative trauma cases.102 

Repetitive trauma cases rose from eighteen percent of reported 
occupational illnesses in 1981 to sixty-one percent in 1991; 1 0 3 

in fact, almost all of the increase in reported occupational 
illness is in this category.10* These claims are coming from 
both goods-producing and service industries. 1 0 5 This means 
that the anticipated decline in illnesses associated with work 
is not occurring because of increases in reported cases in the 
relatively less hazardous industries. 

Third, the industries identified by BLS to be "high impact" 
(i.e., industries reporting 100,000 or more injury cases in 1991) 
included primarily service sector industries with large numbers 
of workers. 1 0 8 Although the rates of injury and of severe 
injury in these industries are lower than the rates for most 
manufacturing and mining jobs, the number of injuries in non-
hazardous industries has important implications for the 
persistence of occupational injuries. 

Finally, and perhaps most troubling, the vast majority of 
reported injuries involve old and familiar hazards, not new 
ones. The largest number of reported injuries result in mus­
culoskeletal disorders. Workers file claims for strains and 
sprains, being h i t by or struck by objects, falls, and machinery 
and motor vehicle mishaps. These injuries involve well known 
hazards for which there is a substantial literature that 
explores preventive techniques.1 0 1 

In short, the available data demonstrate a troubling 
persistence of occupational injuries and illness, in both goods-
producing and service jobs. The incidence of illnesses and in­
juries which require time off from work and significant medical 
treatment has not declined as health and safety regulation has 
expanded, compensation costs have risen, and the economy has 
shifted from goods to service-producing jobs. 

102. BL£ 1991, tupra note 89, at 6. 
103. Id. at 6 tbl. 6. 
104. I d at 6 cbt. 5. 
105. I d at 6. 
106. Induatriea reporting more than 100,000 injury caaea in 1991 were: eating 

and drinking eatabliahmenta; hoapitala; grocery storea; trucking and courier aervicee; 
nuraing and peraonal care facilitiea; department atorea; motor vehiclea and equip­
ment manufacturing; hotala and motele. I d at 2 tbl. 3. 
107. The atraina and apraina reault primarily from material handling auch aa 

lifting and carrying heavy objecta. Falla often occur becauae of alippery floora. Cali­
fomia Inaurance Study, aupra nota 7, at 1-6; jee alao CDC Injury Report, tupra 
note 9, at 340-43 (atating that the top 10 injury categoriea were eelectad becauae 
they occur frequently, are often eevere and often pteventable: they include injuriea, 
auch aa buma and lacerationa, and aatemal cauaaa, auch aa falla and motor vehicle 
miahapa). 

I 

19941 

C. Costs/Injuries 

Three issues must be addressed in exploring the 
relationship between compensation cost escalation and high 
occupational morbidity and mortality. First, what are the 
possible explanations for increasing workers' compensation 
costs? Second, how have employers and insurers responded to 
escalating costs? Third, is there any evidence that employers 
can effectively decrease compensation costs? 

Explanations for Cost Escalation. Explanations 
regarding the escalation in workers' compensation costs and 
the persistence of injuries cluster into five categories: 
persistence of workplace hazards, attributes of the workers' 
compensation system, worker behavior, demographic and 
industrial changes, and reporting variability and data validity. 

a. Persistence of workplace hazards. Although internal 
inflation of costs due to legislatively mandated benefit levels 
and rising medical costs account for a substantial portion of 
the cost escalation in workers' compensation, the remainder of 
the escalation is closely linked to the number and severity of 
reported injuries. 1 0" The rate of reports of relatively severe 
injuries which are costly to compensation systems climbed 
through the 1980s. l o e Workers are still getting injured; 
compensation costs are rising as a result of the incidence of 
reported injuries and illnesses. 

b. Attributes of the workers' compensation system. Wide 
variations in costs, injury rates, and benefit levels among 
states make i t difficult to assess the impact of changes in 
definitions of compensable conditions and of structural changes 
in workers' compensation systems. In fact, there is remarkably 
little correlation among rates of reported injuries, state rank­
ing by liberality of benefit levels, and employer costs for 

108 The occurrence of injuriea or illneeaea and the filing of claima (or reporting 
of injuriea) are not equivalent. Refer to note 101 aupra. To the ement that claima 
are not filad, even if an injmy haa occurred, co.ta will be reduced deapite the per-
aiatance of injuri... For .om. employer., whoae intereat focuaaa .olely on the coata 
aeeodatad with compemation claim., the goal therefore become, tn limit the frequen­
cy of tha filing of claima rather than to limit the injury rate. For a full diacuaaion 
of thia iaaue, refer to part IU C infra. 

109. Refer to note. 80-82, 97-98 aupra and accompanying taat. 
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compensation."0 States with high aggregate costs report both 
high and low rates of injury. 

Nevertheless, certain changes in the workers' compensation 
systems have unquestionably contributed to increasing costs. 
The recognition of the work-relatedness of health conditions 
has expanded dramatically over the last thirty years. Not 
surprisingly, recognition of new compensable conditions 
expands compensation costs. At their inception, workers' 
compensation programs focused on providing benefits to those 
individuals who were injured in "accidents'—traumatic, 
unexpected, observable events."1 This led, for example, to 
the exclusion both of occupational diseases and musculoskeletal 
injuries resulting from repetitive trauma. Over time, this 
definition expanded to include diseases caused by exposure to 
both physical and non-physical agents such as dusts, fumes, 
and noise. 1 1 2 

For example, a 1992 article in an insurance trade journal 
noted that Aetna Life and Casualty had found that forty-five 
percent of its claim payments were for cumulative trauma 
disorders."3 Thus, at the same time that new technology has 
contributed to these injuries, 1 1 4 and their reported incidence 

110 St. ELEVENTH ANNUAL GRANT THORNTON MANUFACTURINO CLIMATES STUDY 
162-63 (1990) [henrarftor GRANT THOROTON STUDY (.howmg wid. vu-i.tion in r.nk. 
ing of .tnto. with regard to .tatutory benefit level, and employer premium coata); 
Burton & Schmidle. .upra note 28, at 10. Aahford note, th.t "there doe. not appan 
to be a ayatomatie relationahip . . . between th. level of benefita and the aafety 
record in the State." ASHFORD, aupra note 9, at 398. Furthermore, there ia a .ur 
pri.ingly poor correlation between premium rate, and average benefita acroaa .tate.. 
Id. 

111. Refer to note 32 aupra. 
112. Problema wi th determining compenaability of occupational diaeaM. are i m ­

pounded by the fact that many workera' compenaation ayatem. hi.torically excluded 
diaaaaea of everyday life (even if arguably occupationellyceu.ed) or « t atatute. of 
l imiu t iona baaed upon time of expoaure. which may have occurred yeara before the 
worker developed the diaeau and diacovered i t . work-relatedneae. DifficulUea in 
proving "work-relatadn..." alao reault in increa..d litigation over the compenaability 
of conditiona. Aa noted above, the vaat majority of occupational diaeaaea are probably 
not compenaated. Refer to note 101 aupra. 

113 Aetna Evonomict Workbook Sow Auoilabl. to Employer., NAr t . UNDERWRIT-

KR. PROP. 4 CASUALTY/RISK A BENEFFIS Mom. EDITION. Oct. 5. 1992. at 16; aee 
alao Juniua C McElveen, Jr., R « x n t Trends in Worker*- Comp.naal.on. 18 EMP. REL. 
L A W J 266 (1992) (noting large increaae in repetitive trauma claim.); Ruth Gaatel, 
Occupational D ieea« : fnauranc Issues, INS. INFO. INST. REP., Jan. 1993 (indicating 
that •Mome Inaunnce induatry data aupport the BLS figure.. However, .everal in-
. u ™ , believe that a much greater proportion of workplace in jur ie . than ia indicated 
by the BLS data are due to cumulative trauma. In an informal aurvey of ita nation-
al accounta. one large national inaurer found that about 45 percent of in june . and 
63 percent of worker. ' compenaation claim paymenta were due to repetitive motion 
injuriea.-). 

114. Califomia Inaurance Study, aupra nota 7, at d5. 
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has risen dramatically," 6 workers' compensation systems 
have expanded their willingness to compensate for illnesses 
caused by non-acute events. This expansion of the flexibility of 
the definition of compensable conditions, and the accompanying 
growth in claims fil ing, causes some employers and insurers to 
be highly suspicious about the diagnoses."8 

Even wi th the large number and size of compensation 
claims currently associated with repetitive trauma, these 
claims are probably vastly underreported in the compensation 
systems. In one study, twenty percent of people afflicted wi th 
cumulative trauma disorders became unable to work and 
another thirty-five percent required modified work activities, 
but only about one-third of the workers with occupationally-
caused disorders filed claims for compensation."7 The impli­
cation of trends in cumulative trauma disorders and claims is 
troubling: the changing nature of work does not promise either 
reduced injury rates or fewer compensation claims." 8 In fact, 
the pandemic nature of some cumulative exposure diseases 
could bring massive costs to compensation systems i f the rate 
of claims f i l ing actually reflects the incidence of the 
diseases."9 

115. Refer to notes 102.05 eupra and accompanying text. 
116. Thia auapicion haa been applied to cumulative trauma disorders. Similarly, 

inaurera are now expreaaing concern about diagnoaes of reflex aympathetic dystrophy 
(USD) syndrome, a relatively rare condition in which a simple injury may trigger 
significant and peraietent pain. "While USD is a very real and debilitating condition, 
insurers are concerned that increaaed knowledge about i t ia cauaing an increaae in 
the number of RSD diagnoaea and claims. . . . Coata aaaociated with RSD can be 
enormoua aa patients and doctora aearch for anawers to the pain." New Workers' 
Comp Claims. M E D . BENEFITS, Aug. 30, 1993, at 10-11. 

117. Miller & Iveraon, aupra note 101, at 9-10 tbl . 18. There were a total of 552 
people wi th carpal tunnel ayndrome in thia atudy. I d at 9. The disorder waa job-
related for 43% of theae. or 238 Id. at 9. Of the 652, 14% filed workera' compenaa-
tion claima. I d l l ierefore, i f only people whoae diaorder waa job-related filed claima, 
one-third of thoae who could legitimately file claims did so. Lawrence Fine, M.D., 
Director of the Division of Surveillance. Hazard Evaluation, and Field Studiea 
(DSHEFS) of the National Inatituta for Occupational Safety and Health, reported on 
thia atudy at the New Challengea in Occupational Health conference in Houaton on 
March 4, 1993. For other aimilar findings, refer to note 101 supra. 

118. California Inaurance Study, aupra note 7, at i i i . 
119. Noiae-induced hearing loaa (NIHL), for example, probably afflicta a majority 

of older induatrial workera and miners. See generally I B LARSON, supra note 66, I 
41.51 (diacuaaing the potentially pandemic nature of hearing loaa claima). However, 
NIHL rarely reaulta in loat time from work. Becauae hearing loaa ia alao attributable 
to aging, moat compenaation ayatema have been reluctant to provide any, or very 
much, compenaation for thia well-documented, occupationally-cauaed. objectively deter­
minable impairment. See i d S 41.54. The underreporting of occupational diaeaaea 
(which involve cumulative expoaure to workplace hazarda rather than traumatic 
aventa) to workera' compenaation programa ia a frequent aubject of atudy and com­
mentary. Refer to note 101 aupra. Professor Larson notes, wi th regard to thie, that 
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In addition to expanding the definitions of compensable 
conditions, legislatures in many states have also increased 
levels of statutory benefiU, expanded medical benefits, and, in 
some places, broadened the definition of covered workers.1 2 0 

As noted above, the National Commission's Report in 1972 
precipitated an expansion of benefits during the 1970s.121 

The combination of expanded benefit levels, increases in the 
covered workforce, expansions in the definitions of compensable 
conditions, and increasing friction costs have contributed 
significantly to cost escalation. 

c. Worker behavior. While workers and their 
representatives point to the persistence of occupationally-
caused morbidity and mortality, some employers and 
economists argue that worker behavior is the primary cause of 
increased costs. Several studies conclude that workers file 
more claims when benefit levels rise: that increases in statuto­
ry benefit levels are associated with rising numbers of lost-
time claims and wi th lengthening duration of claims. 1 2 2 The 
estimated magnitude of this increase in claims varies. The two 
explanations that are offered for this phenomenon—decreased 

the early workers' < i t ion laws made no serious attempt to address compensa­
tion for occupation*] diaeaaea, in part because the 'hesvy incidence of certain diseas­
es in particular induatriea or areas would make their ful l coverage an impossible 
burden on tha compensation system.'' I B LARSON, supra note 65, 5 41.20, at 7-486. 
Similarly, wi th regard to restrictions imposed on compensation for respiratory diseas­
es, Larson speaks of "the fear that the compensation system could not bear the f i ­
nancial impact of f u l l l iabi l i ty for duat diseases simply because they were ao wide 
spread i n particular industries.* Id. § 41.81, at 7-686. Legal barriers to awarding 
compenaation for occupational diseases ware therefore established; some of these 
persist today. E.g., id. § 41.80, at 7-681, 7-684. 

120. Ste 1 LARSON, supra note 66, 5 6.30, at 2-21 to 2-24 (discussing increases in 
percentage of employees covered and maximum benefits): ANNE TRAMPOSH, AVOIDING 
THE CRACKS: A GUIDE TO THE WORKERS' COMPENSATION SYSTEM 16-20 (1991) (dis­
cussing the commonalities i n the oompenaation benefLta i n many states, includiog 
medical benefita, wage loss benefits, and death benefits). 

121. For example, medical benefits are now provided ao that the injured worker 
w i l l receive lifatime treatment for his or her occupational injury or diaeaae. See gen­
erally U & . CHAMBER OF COMMERCE, 1993 ANALYSIS OP WORKERS COMPENSATION 

LAWS (1993) (hereinafter U.S. CHAMBER OF COMMERCE]. States have raised minimum 
and maximum benefit levels, ao that i n the majority of states injured workers wi l l 
receive two-thirds of their pre-injury gross wage (to a maximum, generally, of 100% 
of the state average weekly wage). Id . Minimum and maximum benefit levels a n 
now tied to the state's average weakly wage so thst the maximum weekly benefit 
now increases automatically in at leaat 46 states. Id . In addition, the majority of 
juriadictiona have expanded the availability of permanent total disability benefits so 
that these benefita are awarded to people who, as a result of oocupational Injuriei, 
become totally disabled through a oombination of factors, including age. education, 
and the state of the labor market Refer to note 65 supra. 

122. Refer to note 18 supra (H^mff some of these studies). 
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attentiveness to safety as a result of increasing adequacy of 
benefits, and increased claims filing behavior independent of 
increasing injury rates—are discussed in more detail in part 
HI.C of this Article. Some of the authors of these studies have 
concluded that benefit rates should be curtailed in order to 
control this perceived (negative) phenomenon;'23 their focus is 
therefore on the potential inducement to workers offered by 
the availability of more adequate benefits, rather than upon 
establishing a benefit which provides economic adequacy to 
workers who are partially or totally disabled from working. 

d. Demographic and industrial changes. Demographic 
wage, and industrial changes influence costs as well. First and 
most obviously, total cost is associated with increased covered 
payroll. Increasing numbers of workers and legislative 
expansion of the categories of covered employees meant that 
covered payroll increased ten-fold from 1960 to 1 9 9 0 M 

Again, although this provides a partial explanation for the rise 
in costs, i t cannot account for the rise in the percent of payroll 
paid in workers' compensation premiums. 

Second, the shift to a service-sector economy does not 
appear to be providing the anticipated major shift away from 
occupational morbidity. The relative decline in more hazardous 
goods-producing jobs and increase in service-sector jobs has not 
meant that the reported injury and illness cases in either the 
BLS data set or m workers' compensation programs has 
declined."* 

Third, the increasing duration of lost time claims is 
associated at least in part with the aging of the workforce: 
while more experienced workers generally have fewer 
injuries, injuries of older workers tend to be more severe 
and require a longer healing period. 1 2 7 The number of lost 

Comptmatum on Safety Incentive,, tupra note 18, «t 155 

M M . 9 ™ " 1 9 9 a 1 9 9 2 S ™ T ' « ' - SUPP.. .upra not, 28. I t 

S T ^ f , V c 0 " " " * * ! » • — > ' • « • <>' ' " i d ' n t occur d u r i n , 

UBohn Report. ^ „ „ „ 7, . t V.6 u , V.7 ( . f t i n . t h . t low c l . i m . employen, Z n l 

m • ' n p l < , ) ' ~ • m » ™ of « P « r i e n c ) . 

* W o r ^ - t " E - D ' " i n » h « m ' Demographic and Economic Change and the C o . U 

^ I W H ^ V ^ N ^ T v l " ; P ™ E W O R I < F 0 R C , ! : "STIVES AND 
TOWasmvss IN WORKERS COMPENSATION, .upra not, 18 .t 163; NeUon, ISH-M 
Kochmark. .upra note 60. . t 46 ( . u t i n g thet .Ithough older worker. h . « . lower 
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workdays per claim is expected to continue increasing as the 
median age of workers rises.128 

e. Reporting variability/data validity. Data validity 
problems raise separate questions about the interpretation of 
trends in the reports of occupational injuries. To the extent 
that neither employers' reports nor workers' compensation 
claims provide us wi th an accurate picture of the true level of 
occupational morbidity and mortality, i t is impossible to assess 
the interaction between claims and costs.129 The fact is that 
changes in claims or reports of injuries may reflect nothing but 
changes in reporting. 

2. Employer and Insurer Responses to Costs. Increasing 
costs have not been ignored by either employers or their 
insurers. Many of their reported responses have not been 
focused on primary prevention, however. 

a. Changes in the insurance market. Increasing costs have 
had significant effects on the workers' compensation 
commercial insurance market. Self insurance has increased as 
employers attempt to extricate themselves from the additional 
costs incurred through insurance and, in return, assume the 
risk of loss themselves.130 At the behest of insurance carriers, 

frsquoncy of in jur ie i , their injuriee tend to be much more severe). 
128. NeUon, 19S4.88 Benchmark, eupra note 60, at 46. 
129. For example, i f claima ware hiatorically underreported becauae of benefit 

inadaquacy or other factors in the employment relationahip, tha frequency of current 
claima may be a better rvflection of true underlying injury rates. Similarly, the cur­
rent BLS atatiatica indicate that injury rates are higheat in medium aize firma and 
loweat in very amall (under 60 employeea) and large firms (over 1000 employees). 
BLS 1001, supra note 80. at 2-3. Other atudiea raiae aerioua quaationa aa to whether 
tha low reported incidence of injuriea in amall eatabliahmenta can be accurate. & * . 
e.g., Katharine L Hunting & Jamea L Weeka, Transport Injuriea in Small Coal 
Mines: An Exploratory Analyeie, 23 AM. J . INDUS. MED. 391. 398 99 (1993) (etating 
that reporting in larger mines may be more complete). According to thia atudy, inju­
riea occur at a diaproportionata rata at amaller minea. Id . at 398. 

130. Workers' compenaation inaurance is compulsory for almoat al l employen in 
all atatea except New Jeraey, South Carolina, and T e r . . . Nelson, 1984-86 
Benchmark, eupra note 60, at 41 , 42. In moat states, workers' compenaation coverage 
haa generally been obtained through the purchaae of inaurance from private carriers. 
Larger employen. however, are often permitted to aalf inaun; that ia, rather than 
buying inaurance and transferring the riak to an inaurance carrier, the employer 
retaina tha riak. Self inaurance ia a regulated option requiring proof that the em­
ployer ia financially able to aaauma the riak; often, bonda or la t tan of aredit a n 
uaed to guarantee the claima coata. Aa inaurance coata have increaaed, the peroent-
age of employen who self insure has risen aubatantially: from 18.1% of the worken' 
compenaation market in 1080, to 20.0% in 1086, 25.0% in 1000, 29.0% in 1001, and 
3 0 . 9 » (projected) in 1902. Burton (1993). «upro note 2, at 14 n.27. Thia move to­
ward aelf inaurance i . alao evident in other linea of inaurance in which coeta a n 
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gtates have moved to deregulate this portion of the insurance 
market and to allow competitive pricing of workers' compen­
sation insurance.1 3 1 Not surprisingly, deregulation results in 
competitively lower pricing for employers who are favorable 
risks. 1 3 2 As a consequence, higher risk employers are forced 
into the residual (high risk) market to purchase this 
mandatory insurance.1 3 3 There has been an explosion na­
tionally in both the number of employers in the residual 
market and the extent to which the residual market operates 
at a deficit. 1 8 4 

b. Enterprise and insurer attempts to contain costs. There 
is no question that insurers, and to a lesser extent employers, 
are aware that compensation costs are not immutable and can 
be affected by their own behavior. Three variables affect 
workers' compensation costs: the occurrence of injuries, the 
filing of claims, and the cost of claims once filed. Employers 
and insurers recognize, and can influence, all three of these 
variables. 

First, they have, of course, attempted to reduce both the 
number and severity of injuries and the numbers of claims 
filed after injuries have occurred.135 Private insurance 
carriers expend between one and two percent of their gross 
revenue on "loss control" efforts; 1 3 6 these efforts include both 

aecalating rapidly, moat notably health inaurance. 
131. Worken ' compenaation ratea were traditionally regulated through adminia-

tand pricing ayatema. Burton (1993), «upm note 2, at 11. Deregulation waa imple­
mented in many aUtea during the 1080s. I d Open competition removea all regula­
tion on pricing and waa adopted in Arkanaa. in 1081; 16 other atatea followed by 
1990 (Coloradp, Connecticut, Georgia, Illinois. Indiana, Kentucky, Louisiana. Maine, 
Maryland, Michigan. Minneeota, New Mexico, Oregon, Rhode laland. South Carolina, 
Vermont). I d at 20 tbl . A l l . 
132. See, e f . , H . Allan Hunt et al.. The Impact of Open Competition in Michigan 

on the Employen' Coeta of Worken' Compensation, in WoRXKRS' COMPENSATION I N ­
SURANCE PRICINO: CURRENT PROGRAMS AND PROPOSED REKORMS 140-41 (Philip S. 

Borba & David Appel eda., 1988) (deecribing the decreaae in coata for aome em­
ployen after the deregulation of the worken ' compensation inaurance induatry in 
Michigan). 

133. For the nature and effecte of the reaidual market, refer to part 1II.B.1.C 
infra. 

134. Burton (1093), aupra note 2, at 11. For the reaulting problem of subsidy for 
high risk employen, refer to part 1II.B.1.C infra. 

135. Refer to part III.C.3 infra. 
138. Telephone Interview with Barry Llewellyn, Vice-President, National Council 

on Compenaation Inaurance (Feb. 26. 1993) (atating that inaurance car r ien expend 
leaa than one percent). Memben of the National Aaaociation of Caaualty ft Surety 
Agenta expend about two peroent of annual revenue on loas control services. Novak, 
supra note 53, at 32. Loaa control includea any activity by an inaurer which w i l l 
reduce the amount paid out to an inaured. In this context, i t may include, for exam-
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cost containment strategies and safety efforts. Loss control 
initiatives in the private insurance market are also utilized as 
marketing tools and for purposes of competitive pricing. Part 
I I I . B of this Article discusses these efforts in greater detail. 

Second, employers and insurers have focused efforts on 
costs incurred in claims, particularly medical cost containment 
devices and early return-to-work programs.1 3 7 These efforts 
are directed not at the underlying rates of injuries but are 
instead, a post hoc approach focusing on the cost of a claim 
after these injuries occur. 

c. Political attempts to constrain systemic costs. Finally, 
the political hysteria surrounding workers' compensation has 
grown with the increase in workers' compensation costs. la' 
Political solutions focus on three areas: medical cost 
containment; benefit reductions, restrictions on eligibility of 
claims, and increased system-vigilance against fraud; and an 
attempt to reintroduce safety and prevention into workers' 
compensation legislation. The nature and success of these 
responses are discussed in Part IV of this Article. 

3. Successful Ventures into Cost Control. Thus, costs are 
rising, injuries are not declining, hysteria is growing, and 
there is l i t t le evidence that costs motivate employers or 
insurers to act aggressively to decrease injuries. Evidence does 
indicate, however, that i f employers take prevention seriously, 
the cost savings can be substantial. 

Anecdotal accounts of such success abound. Mennen 
Company claims to have cut back injury claims by ninety 
percent after instituting an aggressive safety program.' 3 ' 
John Deere Company attributes a seventy-four percent 
decrease i n their OSHA recordable injury rate from 1975 to 
1984 to development of facility-based occupational health and 

pla, any advice which reducea the number of claima filed againat the inaured or the 
ooeta of thoae daima onoe filed. It ia no( limited to efforta to reduce injury, illneaa. 
and fatality ratea. 

L37. Sea gtrwmlly Greenwood St Tarioeo, aupra note 68. 
138. Refer to part Il.A tupra. 
139. Saftty Prcgrnm At liervun Co. Cute Claima Mort Than 90 Perctnt. 3 

Workera' Comp. Rap. (BNA) 169 (1992). The effort at Mennen to reduce back inju­
riea reaulted in a 92% reduction in workera' compenaation claima at five planta be­
tween 1989-91. The program included aafety audita and aubaequent deaign of a aafe-

program, including training, minor engineering changea (including reducing aiae of 
ahipping boxee), an aggTMeive light duty program, creation of aafety committeea, and 
weekly aafety meetinga. 
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safety goals supported by management.1 4 0 An automobile 
parts manufacturing company implemented revised material 
handling procedures in 1986 and experienced a seventy-three 
percent reduction in annual injury-related workers' 
compensation claims.' 4 1 Cord Moving and Storage Company 
in Califomia reportedly made a concerted effort to improve 
safety by hiring a safety manager, establishing training 
programs, performing equipment maintenance, investigating 
accidents, and developing an incentive program; after three 
years, workers' compensation losses were reduced 116 percent, 
even though the company had grown over ten percent.1 4 2 

Weyerhauser Company instituted a combined safety and post-
injury control program and trimmed workers' compensation 
costs from $700 per employee in 1984 to $300 in 1990. 1 4 3 

And the stories go on. 1 4 4 

In 1988, the W.E. Upjohn Institute for Employment 
Research completed a major study of workers' compensation 
claims for the State of Michigan. 1 4 5 Michigan, like most 
states in the country, was beset by charges that workers' 
compensation costs exceeded those in neighboring states and 
created a negative economic development climate. 1 4 6 At the 
same time, employers in the same industries paid widely 
divergent insurance rates for compensation coverage, based 
upon experience rating factors. 1 4 7 The Upjohn Report studied 
intrastate variations in insurance rates among employers, 
attempting to explain why some insured employers achieved 
such substantially better experience, and therefore 
substantially lower rates, in the workers' compensation 

140. CDC Injury Report, aupra note 9, at 338 (citing F.W. Lanclaneae, Trainin*: 
Vital to Sa/tty't Suroett. 1984 REKINDLE 11, 13 (Oct. 1984». 
141. Id. (citing D.M. Oleake et al., An Epidemiologic Evaluation of the Injury 

Experience of a Cohort of Automotive Parte Workera: A Model for Surveillance in 
Small InduttrUt, 10 J. Occup. ACCID. 239. 239 53 (1989)). 
142. Califomia Inaurance Study, aupra note 7, at 62-63. 
143. Richard W. Palczynaki, Coping mith the Criaia: Examining Worken' Compen­

eoiion, BUSTS REV., Nov. 1992, at 69, 94. 
144. See. tg. , Martha H. Miller, A Corporate Safety and Health Program: The 

Pint Line of Defente. in Welch, aupra note 7, at 57-63; Jamea C. Soule, Commitment 
at Steelcate. in Welch, aupra note 7, at 65-71; Kevin M. Meade, An Attitude Prob­
lem, in Welch, aupro note 7, at 73-80. 
145. Upjohn Report, aupra note 7. The report waa aubmitl^d to the Bureau of 

Workera' Diaability Compenaation. Michigan Department of Labor. Id. 
146. I d at 1-2. 
147. I d at 1-4. 
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program. 1 4 8 The purpose of the study was to identify 
organizational variables associated with employers with high 
and low workers' compensation claims experience "in order to 
provide guidance to employer initiated actions that may 
favorably impact their workers' compensation experience."148 

The study concluded that considerable variation exists in 
claims incidence among employers even within the same 
industry 1 6 0 and that a "significant portion of the variance 
among employers . . . is due to policy and behavioral 
differences that are under company control."' 6 ' As in other 
studies, the largest companies (over 500 employees) tended to 
be in the low claims group. 1 5 2 High claims employers had 
significantly more employees with less than two years of 
seniority, were much less likely to provide training to their 
new employees, and had more turnover among their 
workers. 1 5 3 High claims employers were somewhat more 
likely to be unionized, although the report notes that forty 
percent of the low claims employers were also unionized. 1" 
Somewhat against conventional wisdom, a wide variety of 
factors were found not to be significant in predicting 
compensation experience. These included geographic location, 
type of insurance (including self insurance), age of the 
workforce, rurality, gender breakdown of the workforce, and 
use of part time workers or routine overtime. 1 5 5 

Most importantly, "low claims employers engage in 

i i n tour 148. Tho i tudy was deaigned aa followa. Raaaarchera identifiad en 
induatriea (food production, fabricated metala, tranaportation equipment, and health 
aarvicea) which were in the top 16% and bottom 16% in terma of workera' compen-
aation claima experience. Id . at [1-2 to I I .3 . The identification of the atudy group did 
not rely upon tha modification factore aaaigned for experience rating purpoaea but. 
rather, on the actual claima experience. The atudy included both aelf inaured and 
inaured employere. Only finna wi th 60 or more employeea which had at leaat one 
doaed caae for tha relevant period were atudied. The reeearchera note that the em-
ployera wi th the very beat claima experience may have been excluded from the 
atudy. High and low firma were drawn from homogeneoua populationa relative to 
accident expoaurea. W. at 11-3. Identified firma were aaked to complete an axtenaive 
queationnaire; the aelf-reported reaponaea to the queationnaire form the baaia for the 
conduaiona in the report A total of 63 finna agreed to participate in the atudy and 
returned queetionnairee. I d . at I I - l to 11-9. The participating employen repreaentad 
a croaa-aection of employen in the choaen induatriea. See id. at 11-4. 

149. I d at 1-4. 
160. Inaurance ooata for the employen atudiea varied within the aame induatty 

by a factor of aix. Id 
161. See i d at 1-3 to 1-4 (emphaaia added). 
162. I d at 111-2. 
163. f d . at 111-21, V-6 to V.7. V-9. Seventy-five percent of low claima employen 

provided aafety training to new employeea. Id . at 111.21. 
164. Jd at V-6 to V-8. 
166. f d at I I I -3 to I I I -6 , V.6 to V-6. V-8. 
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systematically different patterns of behavior to prevent and 
manage work related disabling conditions."1 6 8 In its introduc­
tion, the report noted that accident prevention is the key 
element in controlling occupational injuries. 1 5 7 With regard to 
safety programs, low claims employers showed significantly 
higher ratings of achievement on the safety and prevention 
subscale.158 Low claims employers also demonstrated more 
aggressive approaches to disability management, including 
retum-to-work programs. 1 5 8 

Equally telling were the findings with regard to corporate 
culture. Low claims employers consistently showed less suspi­
cion of both injured workers and the compensation system. 1" 
They were more likely to treat their employees as 
•stakeholders";1*1 they were less likely to feel that the rate of 
absenteeism i n the enterprise was unfavorable, even though 
there was no significant difference in absence rates between 
the two groups of employers.1"2 They achieved significantly 
higher scores in a variety of self assessment evaluations 
regarding organizational behavior, including safety and 
prevention activities, employee participation in problem solv­
ing, and information and communication transfer.1"3 

The Upjohn study indicates that workers' compensation 
costs and claims experience are within the autonomous control 
of enterprises. The study does not attempt to explore why the 
corporate culture and safety practices of some employers differ 
so markedly from others. There is no indication in the report 
that the cost of workers' compensation was a primary 
motivator for low claims employers. I t appears (although this 

166. I d at V-9. 

157. I d at 1-9 (noting that "thia requirea the eatabliahment of an elective aafety 
program that haa the capacity to identify hazardoua conditiona, ensure proper deaign 
of facilitiea and machinery, t ram employeea, ensure safe work practices and motivate 
employee safe behavior"). 

168. Under this category, low claims employers reported 

increasing employee awareness through the use of incentives, recognition, 
rewards and peer influence for individual and departmentaJ achievements in 
safety and loat time control. . . . Pre-employment screenings, including back 
exams and physicals for health and dissbility, as well as counseling and 
training for thoae experiencing accidents and injuries were also noted. Ergo­
nomic work site modifications also appeared to be frequently employed or 
planned aa strategies. 

Id. at V-13. Savaral of theae strategies may result in reductions in claims f i l ing , and 
therefore cost reduction, without reducing injuries. Id . at V-14 to V-15. 

160. I d . at V - l l . 

160. I d . at V-10 to V - U . 
161. Id . at V-10. 
162. Jd. at 111-8 to 111-9. 
163. Id . at V-9 to V-10. 
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is certainly not verifiable) that the differences in corporate 
culture spawned the differences in workers' compensation 
experiences, rather than the reverse.164 

The Upjohn study also does not distinguish between 
managerial techniques which prevent the occurrence of injuries 
and those which might simply discourage the fi l ing of 
claims; 1 6 6 i t is not clear that the decrease in costs in low 
claims firms is necessarily associated with improved safety in 
all of these firms. Although low claims employers clearly dem­
onstrated a higher score on safety and prevention 
activities, 1 6 9 the study also notes that "low claims employers 
also showed a very interesting differences [sic] in the number 
of injuries that turned into compensable claims. I t appears 
that low claims employers are somehow able to prevent many 
accidents from becoming lost work day injuries." 1 6 7 In other 
words, low claims employers may have both prevented injuries 
and successfully encouraged workers not to file claims. 1 6 8 

Motivated by similar concerns which led to the Upjohn 
study and alarmed by the substantial increases in costs in the 
Califomia workers' compensation system, the Califomia 

164. This imprewion i t confirmed by Kevin Meade, a Michigan buaineaaman, who 
writes. 

I t ia dear to us that hy making our organization and our management at 
the plant level responsive to people's concerns about safety and health is­
sues, we were able to affect a change in employee attitudes that was reflect­
ed i n workers' compenaation costs. Some of our attempts at change were 
certainly successful; grievanoes went down, lost-time accidents diminished, 
and workers' compensation costs decreased dramaticslly . . . . I think there 
ia . . . an interrelation between employee attitudes snd things that indicate 
employee attitudes and workera' compensation. I think they go hand in hand 
and I think you can control and influence workers' compensation costs in 
your facilities without concentrating specifically on workers" compensation- In 
fact, i f you concentrate on workers' compensation, I think you are at the 
wrong and of the problem. Your company's safety record and your people's 
opinion of how you respond to and deal wi th safety problems in the plant 
are what are going to cause attitudes to improve, opinions to change, and 
accidents and costs to go down. 

Meade, supra nota 144, at 80. 

165. Cf. Ison. supra note 20, at 726 (discussing practices that have been adopted 
to reduce recorded claims costs including discouraging workers from reporting 

166. Upjohn Report, supra note 7, at 111-17. 
167. Id . at V-14. 
168. Thia is consistent wi th a atudy conducted by Boeing that indicated that 

employeea who disliked their jobs and their supervisor were more likely to •injure" 
their backs—i.e., file daima for back injuries. Sse Pritula, supra note 74, at 80. Suc­
cessful strategies to discourage claims may reflect an employer's greater willingness 
to accommodate workera who are injured. Lower daims Tiling experience may, on the 
othar hand, be the reault of implicit coercion which makes workers perceive that the 
filing of a da im wi l l result in adverse employment consequences. Refer to part II.C 
infra for a fu l l diacuaaion of this issue. 
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legislature directed the State Department of Insurance to 
investigate workers' compensation claims in 1989.1 6 9 Many of 
the anecdotal stories about fraudulent claims have emanated 
from California; 1 1 0 the system is expensive, while benefits are 
comparatively low. 1 7 1 The legislature directed the Department 
of Insurance to study the types and causes of injuries and 
illnesses which resulted in significant proportions of workers' 
compensation losses; to determine whether employer size or 
insurance experience rating contributed to significant 
differences in types of injuries; and to identify investments em­
ployers could make which would be most effective in reducing 
the injuries causing major proportions of the losses.172 Fi­
nally, the Insurance Department was asked to recommend 
methods to encourage employers to make investments 
identified as most likely to reduce workers' compensation 
losses.173 

The study, completed in February 1993, concluded: 
• Employers can minimize the rate and severity of injuries 

by as much as forty percent.174 

• Cost effective actions were often identified by 
employees.176 

• The primary causes of large claims were commonplace 

169. S M C A L INS. CODE § 11745 (D«er in j 1989) (repealed 1992) (direct inj the in­
aurance conuniaaioner of California to review worker. ' compenaation claima and pre-
vantion etratagiea); California Inaurance Study, aupra note 7, at XV (etating that the 
Senate Bi l l waa enacted becauae of concern with the rate of injuriea and the coet of 
cnmpenaation). 

170. See. e « . , Peter Kerr, Vaat Amount of Fraud Diacooemf in Workera' Compen-
tatioit Sy tum, N.Y. TIMES. Dec. 29. 1991. at L I , L14 (reporting that in Califomia aa 
much aa 20% or more of claima may involve cheating, and recounting atoriea about 
t h . encouragement of fraudulent claima by pitchmen working for doctora and law. 
yera). 

171. GRANT THORNTON STUDY, tupra note no, at 152-63 (.howing, out of 50 
atatea, California wi th the 4th lowest atatutory average cost per caae and th i rd high­
eat premium coat for employera); aee alto Burton & Schmidle, aupra note 28, at 10; 
John F. Burton. Jr. & Timothy P. Schmidle. Comparing Statea' Benefita: Multiple 
Cltoicet, JOHN BUHTON'S WORKERS' COMPENSATION MONITOR, Nov.-Doc. 1991, at 6 
(ahowing that in 1989 California ranked 47th of 50 jurisdiction, in average benefita 
provided by atatuta for all type, of caaea). 

172. Califomia Inaurance Study, aupra note 7, at i . 
173. Id . T h i t atudy looked only at aerioua indemnity claima. which were deter-

mined to account in Califomia for 20% of claim, but 85% of incurred losna in any 
policy year. See id. 

174. See i d at i i i (noting individual employera committed to having e healthy 
workplace have reduced injury rate, by up to 40%). 

176. S K i d at i i i - iv (citing Ford Motor Company'a uae of ergonomica committeea 
at each plant for nearly a decade a. an example of aoliciting employee input). 
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injuries and not new or unknown risks. 1 7 6 

• Not all effective primary prevention actions require 
spending large amounts of money.1 7 7 

• Changes which improve health and safety also improve 
productivity. 1 7 8 I n fact, changes in material handling were 
most often motivated by productivity, not safety, concerns.179 

• The most significant causes of injuries were known 
hazards wi th proven prevention strategies.1 8 0 For example, 
the high incidence of injuries among carpenters and roof­
ers 1 8 1 was the result of familiar hazards of construction 
which "have changed litt le over time"; 1 8 2 a study of bum 
injuries concluded that "lack of compliance with safety orders 
was a major cause of the injuries." 1 8 3 In the trucking 
industry, in which one in six drivers reported work-related 
injuries in 1989, two-thirds of the accidents resulted from 
overexertion, falls or slips, or motor vehicle accidents.18* 

The report concludes: 

Although requirements to improve working conditions are not 
acceptable if they unduly burden employers, the evidence 
suggests that employers can minimize the risk and seventy of 
injury in a cost-effective manner. In fact, strategies to 
minimize the risk of injury have been found to increase 
productivity and profit.1"1 

In sum, there appears to be no question that employers can 
decrease costs of compensation by efforts which are internal to 

176. Se* id. at 6 tb l . 3. Straina, apraina, fracturea, contuaiona, puncturaa, concua* 
aiona and lacerationa compriaed two-thirda of the injuriea (66.8%). Another 14% were 
for claima filed for cumulative trauma injuriea. Paychiatric claima conatituted 3.7% of 
claima. A l l other typeo of claima were 1% or leas of the total. Theae data alao con-
f i r m the continuing allegation that occupational diaaaaea—particularly occupationally-
cauaed hearing loea and reapiratory diaeaae—are rarely compensated. I d at 11. 

177. Soma inexpenaive inveatmenta. auch aa aupplying peraonal fall arreat ayatem 
to a five person oew of roofera or alip reaiatant aoled ahoea to employeea, have a 
pay-back period of leaa than one year. Even more coatly inveatmenta have rapid pay-
back perioda. For example, a conveyor belt to reduce carrying injuriea had a two 
year payback. Job rotation, requiring almoat no invaatment, can have significant 
impact on repetitive trauma diaorder*. Se* i d at iv. 

178. See id . at iv.v. For example, a company with a high incidence of carpal tun-
nel ayndrome (CTS) began a program of morning caliathenica, five-minute hourly 
breaks, and fraquant job rotation. Their productivity increaaed from two-thirda to 
96%, and their incidence of CTS ' 'almoat diaappeared.'' I d at iv. 

179. I d at 88. 
180. I d at 11. 
181. One in aix carpenters and one in five roofera were injured in 1989. f d at 

13. 
182. Id 
183. I d at 17. 
184. I d at 56-67, 6646 tbl . 1. 
185. I d at v. 
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the enterpnse. There is little evidence, however, to show that 
the costs themselves are the predominant reason that these 
managerial techniques are adopted; general corporate culture 
appears to be the primary determinant of compensation 
activity. Thus, at the July 1993 conference on the future of the 
U.b. workplace sponsored jointly by the Departments of Labor 
and Commerce, the characteristics of high performance 
workplaces were found to include commitment to total quality 
ongoing training for workers, employee participation, work 
organization centered around self-managing, innovative 
compensation systems, emphasis on diversity, a safe and 
healthy workplace, and sensitivity to family issues.18" Safety 
and health appears to be an integral component of successful 
corporate culture, not a byproduct of high workers-
compensation costs. 

I I I . EXPLORING THE PARADOX 

The resulting question is inescapable: I f i t makes both 
economic and managerial sense, why would more employers not 
adopt the strategies observed among low claims employers in 
the studies in Califomia and Michigan? The following sections 
explore four interrelated explanations for the failure of high 
workers compensation costs to promote effective deterrence of 
workplace injuries. 

f . „ u T A e X , a n V n e 8 t h

1

e h i s t o ^ and consequences of the no-
fauU design of the workers' compensation system. 1 8 7 This no-
fault design often results in the view that the root cause of 

ZbZS doe8 n o t l i e i n e m p l o y e r b e h a v i o r (o r 

Part B looks at the distribution of costs among employers 
and the impact of insurance pricing on deterrent effects in 
I M M ' " ' e 0 0 ' ? 1 ' * ™ • t , » n - N o t " " l y has the general insur-
ab,lity of nsks limited the deterrence value of the liability, but 
the particular pricing mechanisms and subsidies within the 
W ° r l e " compensation insurance market dilute any deterrent 
effect. Moreover despite the apparent internalization of costs by 
employers, significant components of these costs are borne by 
workers, other social insurance programs, and the general 

3̂ 00 S3f5r.2r™" /"~>M""'
 1 4 3 u b Witt .t 

187. Refer to note. 192.261 m/na and . < * . m P . „ y i „ , text. 
188. Refer u, no t . . 262-372 iV™ and accompanying text-



162 HOUSTON LAW REVIEW [Vol. 31:119 

Part C explores the impact of the employment relationship 
and the law governing that relationship on the behavior of 
employers and employees within this social insurance struc­
ture. 1 8 8 The inherent inequality of the bilateral employment 
relationship engenders a prevalent view that behavior of 
employees is the primary cause of increased costs and should 
therefore be the primary focus of employer activity and 
program redesign. The problem is perceived to be either unsafe 
activity on the part of workers or the fi l ing of unnecessary 
claims by workers. Increases in internalization of costs may 
result in unintended pressure on employers to decrease claims 
cost independent of injury rates instead of stimulating efforts at 
prevention. This behavior confounds the process of assessing 
both the extent of injuries and the appropriateness of costs. 

Part D reviews the transactional costs which are generated 
as a result of the particular structure of workers' compen­
sation. 1 8 0 Employer ignorance about the extent to which 
prevention may influence expenditures contributes to these 
transaction costs. The ability to blame legislators, doctors, and 
lawyers (in addition to workers) for the escalation in costs 
creates a barrier to employer self-scrutiny. Interstate variations 
reinforce the view that the problems lie in the legislative de­
sign of the program, not with conditions within workplaces. The 
end result is a "rush to the statehouse door"191 instead of an 
internal safety audit. 

A. The Workers' Compensation Paradigm 

1. The Rise of Workers' Compensation Programs. Suffering 
and death from industrial work jolted the American social con­
sciousness at the turn of the twentieth century. Spectacular 
industrial expansion in the latter half of the nineteenth century 
resulted in an explosion of work-induced disability. 1 9 2 Real 

189. Rafw to ootoft 273-460 infra and aceompanyjng taxt. 
190. Refer to notee 461-82 infra and accompanying text. 
191. Telephone Interview wi th Anthony W. Skiff, Director, Diviaion of Worker 

Education. Connecticut Workera' Compenaation Commiaaion and Chairman, Safety 
Committee, IntemaUonal Aaaociation of Induatrial Accident Boards and Commiaaiona 
(Feb. 16, 1993). 

192. Peak induatrial injury ratea were reached during the firat decade of tha 
twentieth cantury. I n the year ending June 30, 1907. 4634 railroad workera were 
kil led; mine injuriea reaulted in the deatha of 2534 men in that aame year. S t 
SOMERS & SOMERS, tupra note 34, at 7-9. An eatimatad 36.000 deatha and two mil-
lion injuriea occurred each year during thia period; one quarter of the injuriea pro­
duced diaabilitiee laating longer than one week. The railway injury rate doubled 
between 1889 and 1906. Set Lawrence M . Friedmen t Jack Ladinaky. Social Change 
and Ihe l a w af Indut t r ia l Accidente, 67 COUUM. L. REV. 60. 60 (1987). 
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catastrophes (including the deaths of 361 miners in a coal 
mining explosion in West Virginia 1 9 3 and of 164 women in 
New York City in the Triangle Shirtwaist F i re 1 M ) and muck­
raking fiction (such as Upton Sinclair's mesmerizing account of 
work in the meatpacking plants in Chicago1 9 6) combined to 
change the way people thought about injury at work. 

One sign of the rising tide of concern came in the form of 
dramatic changes in the way courts and juries responded to 
injured workers' lawsuits against employers. Perhaps 
encouraged by public opinion which blamed capitalists and 
industrial enterprises for the extent of their misery, increasing 
numbers of employees brought tort actions against their em­
ployers, seeking damages for work-related injuries. 1 9 8 Injured 
employees undoubtedly were bucking the system: employers had 
been aggressively shielded from legal liability for workplace 
injuries by preindustrial notions of their duty of care; common-
law defenses which evolved in the latter part of the nineteenth 
century appeared to offer an almost impregnable shield to 
successful lawsuits. 1 9 7 But workers brought suit; judges, 
perhaps acceding to growing public pressure, allowed the cases 
to be heard by juries; 1 9 8 and juries, reflecting the changing 
views of the times, began to bring in verdicts that, more and 
more frequently, were a resounding statement that industry 

193. B R I T H U M E , D E A T H AND THE M I N E S 4 (1971). 

194. See SOMERS & SOMERS, . u p m not . 34, at 32 The fire occurred on M a r t . 
26, 1911. the day after the New York court found the firat mandatory worker. ' oom­
penaation law to be unconatitutional in I v . , v. South Buffalo Ry. Co., 201 N.Y. 271 
(1911). on grounda that the workera' compenaation law w a , -plainly revoluUonary-
and amounted to an unconatitutional taking. 

196. U P T O N SINCLAIR, T H E JUNGLE (1906). 

196. See Friedman & Ladiiuky, tupra note 192. at 59-69 (noting that induatrial 
lAlury li t igation increeaed becauK of the larger number of injuriea due to technologi­
cal change and providing an hi.torical account of the r i « of popular hoatility againat 
financial inatitutiona, the railroad., and corporotiona). 

197. During the nineteenth century, worker, injured at work were unlikely to 
prevail whan they brought . u i t againat their employ.™. Their difficultiea were noted 
m two problema. Firat, provmg negligence hinged upon a ahowing that the employer 
had violated ita very limited duty of care to ita employeea. Second, p la in t i f f , had to 
ovoxome judicially-developed defenaea of ea.umption of r i . k , the fellow eervant rule 
and contributory negligence. Workera who knew of the r iak . inherent in the work 
before accepting employment, or whoae injuriee were in aome part the reault of their 
own or co-worlrer negligence, could not prevail. Profeaaor Richard Epetein arguea 
that the development of theae defenaea in fact repreaented an expanaion of the duty 
Z ^ e m > ' , 0 ^ ' * n , to employeea (rather than a retraction). Richard A. Ep-
r ' ^ ' " • " O " " ' ' O W " ' <"•<* 'he Economic Structun of Worker.' Compeneoiion 
Law, 16 GA. U REV. 776, 776-79 (1982). In an , event, the common-law defeMe. 
aigtuficantly impeded recovery by worker.. See Friedman 1 Ladinaky, aupra no t . 
1 '4, at 63. 

198. See Edward BerkowiU & Monroe Berkowiu, The Surmual of Worker.' Com­
peneation, 68 Soc. SERV. REV 259. 260-61 (1984). 
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would be held culpable for the hardship of its workers. Plain­
tiffs won awards in growing numbers;1 9 9 the number of cases, 
and of reported cases, increased substantially. 2 0 0 

Industrial carnage was almost universally viewed as an 
inevitable, albeit unfortunate, consequence of modem industrial 
enterprise. Commissions established to study the issue,201 

preambles to state laws, 2 0 2 and contemporaneous 

199. See id. at 261 (atating that moat injury caaai turned on whether the worker 
waa negligent, but moat juriea were very heaitant to find that the employee waa at 
fault). 

200. During thia period, exceptions developed to the traditional defenaea. For 
eiample, the duty to furnish s safe place to work, safe tools, and safe appliances 
developed as an exception to the fellow servant rule. See Friedman & Ladinaky, 
supra note 192, at 62. Employer liabili ty lawa. including the Federal Employer Lia­
bi l i ty Act of 1908, 35 Stat. 65 (codified aa amended at 45 U.S.C. $ 51 (1988)), pro-
vided statutory modification to the common- law defenses as well. See SOMERS & 
SOMERS, supra note 34, at 318. As a result, workers began to prevail in civil ac­
tions. For example, in Wisconsin, of 307 personal injury casea involving workers that 
were reviewed by the atate supreme court in 1907, nearly two-thirds had been decid­
ed in favor of the worker in the lower courts (although some of these were reversed 
on appeal). S M Friedman A Ladinaky, supra note 192, at 61. Between 1618 and 
1873, the Illinoia Supreme court ruled on only 25 cases involving master-servant 
law; by 1910, that number had grown, on average, to 13 cases per year. Berkowiti 
& BerkowiU, supra note 198, at 261-62. In a atudy of industrial conditiona in Pitts­
burgh between 1908 and 1913, families of worken who died in industrial accident* 
received some compensation in 216 of 304 cases. S M i d at 262. In another study, 
involving 604 fatalities before 1911 i n three states. 32.5% received no compenaation 
and 19.7% received over $500. S M SOMERS & SOMERS, supra note 34, at 24. In fact, 
a atudy by Richard Poanar ahowed an average award in cases in which the employ­
ee lost a limb or had an equivalent injury in 1905 of $10,138, at a time when the 
average earning* were about $500 per year. S M WHITE, supra note 9, at 69 (citing 
Richard Poaner, Theory of Negligence, 1 J. LEGAL STUD. 29 (1972)). On the other 
hand, a New York study in 1910 showed that of 48 fatality cases in Manhattan 
which were studied, 18 families received no compensation, only four received over 
$2000, and most received less than $500. See Friedman & Ladinaky, supra note 192, 
at 66. 

201. For example, the Report of the Houae of Representatives accompanying the 
bi l l providing for the appointment of a Congressional Commiaaion on Employers' Lia­
bili ty and Workmen's Compensation noted: "One of the most pressing problems of 
interstate commerce that today demands the attention of congress is that of wisely 
and equitable (aic] adjusting the loss to workmen of life and earning power which is 
the certain and inevitable consequence of modem methods of transportation." REPORT 
OF T H E WEST VIRGINIA EMPLOYERS' L I A B I L I T Y LABORERS COMPENSATION COMMISSION, 

PART I : LIABILTTY AND COMPENSATION LAWS 255-56 (1911) [hereinafter WEST VIRGIN­
IA REPORT]. 

202. The Washington statute, for example, stated: "Injuries in such works, for­
merly occasional, have become frequent and inevitable." S M Arthur B. Honnold, The­
ory of Workmen's Compenaation, 3 CORNELL L.Q. 264 , 266 (1918). Similarly, the 
Maryland statute stated: "Whereas, the common law ayatem governing the remedy of 
workmen againat employers for injuries received in extra hazardous work ia inconsis­
tent wi th modem industrial conditiona, and injuries in such work, formerly occasion­
al, have now become frequent end inevitable." Id. at 267. 
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commentators2'" reiterated this theme. The courts presented 
the same motif:20* irrespective of any efforts at safety regula­
tion, the "price of our manufacturing greatness wi l l st i l l have to 
be paid in human blood and tears."2 0 6 President Theodore 

203. J«r«B\iah Smith. Sequel to Workmen's Compenealion Acts. 21 HARV U R E V 
235, 241-42 (1914). 

Whence eroee the movement for .uch revolutionary legislation? I t is largely 
due to the introduction, in recent times, of new methods of industry. The 
uae of modem agenciea, eapecially eteem and electricity, led to great chang. 
es in the modes of manufacturing and tranaportation. Workmen are now fre. 
quently employed in large masaea, ao that the peraonal aupervision of the 
employer is no longer poasible. The danger of aerious harm to the workman 
in aome modem undertaking, waa at firat much greater than under the old 
fonna of induatry; .nd i t wa . more difficult to prove fault on the part of the 
employer . . . . The accidenU are not unfrequently [aic] due to the dangera 
inherent in the method of work; and the damaging reaulta may be viewed 
a. "inevitable" in the brood aenae of the term. 

I d ; a«« alx> Honnold, aupro note 202. at 264 (noting the following: 
(Alccidente and injur ie . to employe., particularly thoae engaged in haiardoua 
employmenta, or working about dangeroua machinery, were inevitable. In 
fact, i t could approximately be determined in advance what would be the 
number of accidenU in any particular employment. With each succeeding 
year, the number of theae accidenta increaaed. Bmukoge of th t human ma­
chine woe juet ae certain to occur ae breakage of the machinery uaed in car­
rying on induatriea.) 

(emphaaia added). 
204. See Mulhall v N . a h u . Mfg. Co., 115 A. 449 (N.H. 1921). 

Theae atatutee have been enacted in re.ponae to public aentimenta and be-
liefa, widely prevalent, that the burdena, delaya, inadequate relief and un­
equal operation of the common-law remedie. as applied to industrial acci-
dente rendered them unauited to modem conditiona. The evila of the com­
mon-law remediea, which ware not noticeable in the daya of .mal l and acat-
tered ahopa, few employeee, and aimple toola, became intolerable in the daya 
of crowded factorie., equipped with imp l i ca t ed and dangeroua machinery. 
The change, incident to thia induatrial development had not only largely 
increaaed the opportunitiea for avoidable injury, but had multiplied the dan­
gera of inevitable accidente. 

I d at 461. (emphaaia added). Aa lata aa 1943, in a caae arising under the 1939 
amendment, to the Feder.l Employers' Liabil i ty Act, the U.S. Supreme Court opined; 

Aeeumption of riak is a judicially created rule which waa developed in re­
aponae to the general impulse of common law courta at the beginning of thia 
period to inaulate the employer aa much as poaaible from bearing Uie "hu­
man overhead' which ia an inevitable part of the coat—to aomeone of the 

doing of induatrialized buaineas. The general purpoae behind t h i , develop­
ment in tha common law eeema to have been to give maximum freedom to 
expanding induatry. Tha aeeumption of riak doctrine for example waa attrib­
uted by thia Court lo "a rule of public policy, inaamuch aa an oppoaite doc­
trine would not only aubject employera to unreaaonable and often ruinoua 
reaponeibilitiea, thereby embarraaaing all branchea of buaineaa," but would 
alao encourage careleeanee. on the part of the employee. 

Til ler v. Atlantic Coaat Una R R Co.. 318 U.S. 64. 68-59 (1943) (citation, omit­
ted). 

206 Borgni . v. F . Ik Co., 133 N.W. 209, 216 (Wia. 1911). T h i . wa . t h . firat caae 
to hold a atate workers' oompenaation statute constitutional. The hil l quote from 
Borgnie ia inatructive: 
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Roosevelt joined the call for reform, noting in 1907: 

[I]t is neither just, expedient, nor humane; it is revolting to 
judgment and sentiment alike that the financial burden of 
accidents occurring because of the necessary exigencies of their 
daily occupation should be thrust upon those sufferers who 
were least able to bear i t . 2 0 8 

The primary concern was the destitution and poverty caused by 
the injuries and, ultimately, who should pay the resulting costs. 

Some European countries, following Germany's lead, 
established social welfare programs to address the developing 
demands of displaced and disabled workers during the 
nineteenth century. 2 0 7 The United States, in contrast, did not 
develop any national social welfare agenda before the turn of 
the century. Nevertheless, public opinion galvanized around this 
issue. Industrialists were faced with a rising level of 
uncertainty and potential liability for injuries. Employers 
occasionally even offered "lifetime" contracts to injured 

I t i i matter of common knowledge that thia law forms the legislative re­
sponse to an emphatic, i f not a peremptory, public demand. I t was admitted 
by lawyers, as well aa laymen, that the personal injury action brought by 
the employe againat his employer to recover damages for injuries sustained 
by reason of the negligence of the employer had wholly failed to meet or 
remedy a great economic and social problem which modem industrialism has 
forced upon us, namely, the problem of who shall make pecuniary recom­
pense for the toll of suffering and death which that industrialism levies and 
must continue to levy upon the civilized world. TTus problem is distinctly a 
modem problem. In the days of manual labor, the small shop, wi th few 
employes, and the stagecoach, there was no such problem, or, i f there was. 
i t was almost negligible. Accidents there were in those days, and distressing 
ones; but they were relatively few, and the employe who exercised any rea­
sonable degree of care waa comparatively secure from injury. There was no 
army of injured and dying, wi th constantly swelling ranks marching with 
halting step and dimming eyes to the great hereafter. This is what we have 
wi th us now, thanks to the wonderful material progress of our age, and this 
ia what we ahall have with us for many a day to come. Legislate as we 
may in the line of stringent requirements for safety devices or the abolition 
of employers' common-law defenses, the army of the injured wi l l s t i l l in­
crease, and the price of our manufacturing greatness wi l l s t i l l have to be 
paid in human blood and tears. To apeak of the common-law peraonal injury 
action aa a remedy for thia problem is to jest with serious subjects, to give 
a stone to O M who aaks for bread. TTie terrible economic waste, the over­
whelming temptation to the commission of penury, and the relatively amall 
proportion of the sums recovered which comes to the injured parties in such 
actions, condemn them as wholly inadequate to meet the difficulty. 

Id . at 215. 
206. Friedman & Ladinaky, supra note 192, at 68 n.69 (emphasis added). 
207. Psul R. Gurtler, Note, The Workere' Compeneoiion Principle: A Historical Ab­

stract of the Nature of Workers' Compensation, 9 HAMLINE J. PUB. U w A POL, 285, 
288-93 (1969). 
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employees in an attempt to avoid other l iabi l i ty . 2 0 8 Both the 
size and the unpredictability of jury awards in lawsuits brought 
by injured workers, and the apparent trend toward ever-
expanding liability, made employers and their organizations 
uncomfortable with the status quo; 2 0 9 the leadership of the 
National Association of Manufacturers called insistently for a 
compensation system for injured workers. 2 1 0 

At the same time, workers and their families were facing 
injury, death, and economic destitution. Economic recovery 
through litigation was equally uncertain for them and often 
failed to provide adequate compensation for the loss of the 
primary breadwinner for the family. 2 1 1 The visible presence of 
large numbers of people who were displaced from work due to 
injuries—not due to lack of desire to work—called attention to 
the magnitude of the problem. 

The perceived inevitability of significant harm and the 
uncertainty regarding the distribution of its attendant costs 
underlay the political consensus which emerged to support the 
workers' compensation bills which were introduced in state 
after state. 2 1 2 The political movement for a social insurance 

208. See, Rhoades v. Chesapeake & Ohio Ry. Co., 39 S.E. 209 (W. Va. 1901) 
(following the amputation of the plaintiff's leg as a result of sn industrial injury, he 
threatened to sue the employer for negligence but released his claim in return for a 
promise of continued employment; this lawsuit was brought in response to his subse­
quent termination). This case was recently cited in Williamson v. Sharvest Mfg. Co., 
416 S.E.2d 271, 276 n.4 fW. Va. 1992) as an example of sufficient consideration for 
a lifetime employment contract. 

209. See Barkowitz & Berkowitz, supra note 198, at 262 (observing that t h e laws 
can be seen as the meana by which employers protected themselves againat an im­
pulsive and hostile legal system"). 

210. Representatives and officers of the National Association of Manufacturers 
(NAM) publicly called for the creation of a compensation system which would provide 
payment to injured workers on a no-fault insured basis. John Kirby, President of 
NAM at that time, called for creation of a system "that wi l l eventually distribute 
the burden over the community and which wil l insure the employer immunity from 
liability other than the payment into a fund, properly controlled, of a predetermined 
per capita sum upon the workmen in his employ." WEST VIRGINIA REPORT, supra 
note 201, at 258. A committee of the National Association of Manufacturers polled 
25,000 manufacturers to learn their attitude toward compensation; of those who re­
plied, more than 95% were favorable. See DOMENICO GACLIARDO, AMERICAN SOCIAL 
INSURANCE 395 (1949). 

211. Although some verdicts were large, many cases settled for very l imited 
amount* and large numbera of workers received nothing at al l . Refer to note 197 
supra 

212. See MONROE BERKOWITZ. WORKMEN'S COMPENSATION: T H E N E W JERSEY E X -

PBRIBNCE 6 (1960). Berkowitz notes that workera' compensation legislation was de­
signed to reduce the uncertainty surrounding recovery amounts and to provide a no-
fsult social insurance program. sUting, "(sluch a drastic change can be rationalized 
only in terms of social welfare principles. Induatrial injuries are conceived of as the 
inevitable by-product of modem industry." Id.; see also Friedman & Lsdinsky, supra 
note 192, at 65-70 (discussing the economic impact on industry from the unpredict-
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worker relinquished their right to sue their employers in 
rxchflTge7or guaranteed (but limited) cash benefits from a no-
f a l system Despite the lack of federal gu.dance in the 
developmlX of sodal insurance models, most states passed 
f e 7 s l a Z between 1910 and 1920 mandating employer-
fiTanced insurance to provide workers' compensation benefiU, 
S a d n V c o m m o n law negligence actions and employer liability 

^ X l f these state statutes focused on the need to provide 
certainty for both workers and employers in a ^ I d in w ^ c h 
tarries or death were an expected part of the 'ndustaal 
S L p e The compromise system which emerged p r i d e d th,s 
certainty. Workers" compensation was intended to be a self 
S n e d system for dealing wi th the social, economic, and 
legal problems associated wi th workplace injuries. 

2 The No-Fault System as a Shield to Employer 
ReeponJbility. The availability of workers compensation 
S t e e f f ^ i v e l y discharged any further obligation that an 
^ p l o y e r had to an injured worker. Four^ ega doctones 
combined to shield employers from any additional labi l i ty 
F iS t the workers' compensation remedy was explicitly made 
exdusive." The breadth of this exclusivity and therefore t h . 
™su"ting employer immunity from common law actions brought 

66. E m p l ^ not o o ^ d by « r k . , , - - ^ ^ j g Z c . * ^ . k 482 (W. 

LJ^BSON, »upra not* 66, J 65. 

that tha exiating tort aye 
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by injured employees, was (and continues to be) 
remarkable.11* Whether the risk was inevitable or preventable 
at li t t le cost, employers were shielded by the exclusivity pro­
visions in these laws from any action for damages by employees 
or any on-going obligation to the workers after they were 
injured. Immunity provided under the workers' compensation 
compromise allowed employere f u l l rein to be negligent or even 
reckless in their approach to eafety; injuries were, after all , an 

216. The excluaivity doctrine haa protected employers even in extreme cases in-
volving reckless and wanton disregard for workers' lives. Set?, e.g., Briggs v. Pymm 
Thermometer Corp., 537 N.Y.S.2d 553. 656 (N.Y. App. Div. 1989). This case was a 
suit by employees against the employer to recover for injuries caused by excessive 
exposure to mercury. Id . at 564. The employer had previously been convicted of as­
sault. Id . at 656. Plaintiffs charged that the employer had concealed a clandestine 
mercury recovery operation from OSHA inspectors and exposed workera to deadly 
levels of mercury, resulting in significant injuriea and that the employer knew of the 
danger and knew that workers, i f they had understood the danger, would have re-
fused to continue working, fd . He did not expliciUy intend to cause the death, how­
ever. He was therefore protected by the exclusivity provisions of the New York com­
pensation law. Id . For background on the Pymm case, see People v. Pymm, 663 
N.E.2d 1, 2 (N.Y. 1990) (upholding state conviction of Pymm for assault i n the f i r s t 
and second degree and rejecting employer'a argument that remedies under OSHA are 
exclusive and preempt state's ability to act under atate'a criminal code), cert, denied, 
496 U.S. 1085 (1991). 

Workers' compensation exclusivity has even been extended by a few courta (al­
beit a minority) to immunize employers from lawsuits involving statutorily created 
employee right*, including state law claima of illegal discrimination on the basis of 
disability or handicap. See, e.g.. Karat v. F.C. Hayer Co., 447 N.W.2d 160, 186 
(Minn. 1989) (following the reasoning of the Schachtner court that the Workers' 
Compenaation Act barred the disability discrimination claim because the act provided 
a remedy for an employer's refusal to rehire); Norris v. Wisconsin, Dep't of Indus., 
Labor & Human Relations, 466 N.W,2d 666, 667 (Wis- Ct. App. 1990) (stating that 
the Workers' Compensation Act providea the exclusive remedy for an employer's 
refusal to rehire because a job-related injury creates a perceived disability); 
Schachtner v. Dep't of Indus., Labor & Human Relations, 422 N.W.2d 906, 909-10 
(Wis. Ct. App. 1988) (reasoning workers' compensation is designed to provide the 
axelusive remedy for job-related injuries); see also Deborah A. Ballam, The Workere' 
Compeneation Exclusivity Doctrine: A Threat to Workers' Rights Under State Employ­
ment Discrimination Statutes, 27 A M . BUS. L J . 95, 102 (1989) (characterizing the 
•nlusivity doctrine as the "sacred cow" of workers' compensation). After a brief peri­
od in which tha exclusivity dam developed chinks. Professor Larson declared that 
the assault on employer immunity had failed. Arthur Larson, Tensions of the Next 
Decade, in NEW PERSPECTIVES IN WORKEKS' COMPENSATION supra note 18, at 23 
(concluding that "the doctrine of axclusiveness is in better health today than i t was 
• few years ago"). Thus, the exclusivity doctrine remains part of the bedrock founda­
tion of the workera' compenaation political compromise, despite occasional court deci­
sions which have appeared to weaken this doctrine. See generally David B. Harrison, 
Annotation, What Conduct ie Willful, Intentional, or Deliberate Within Workmen's 
Compensation Act Prouision Authorizing Tort Action for Such Conduct, 96 A.L-R.3D 
1064 (1979) (summarizing the status of laws in various states); refer to note 247 
in/ra. 
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inevitable component of the new technological age.2" The 
compensation laws provided employers with two critical 
components of legal armor: they exempted enterprises from 
liabil i ty for the exercise of their continued complete managerial 
control over safety risks and guaranteed a predictable, and for 
many years quite low, level of cost.218 

Second, benefits were paid to injured workers whether or 
not the employer was at fau l t . 2 " While expanding the num­
ber of employees to whom benefits would be due, this no-fault 
principle also served to shield employers from any legal 
obligation to eliminate workplace hazards 2 2 0 and from any 
psychological sense of fault. The view that these compensated 
injuries were an inevitable consequence of industrialization 
combined with the no-fault nature of the system to absolve em­
ployers from blame. 

Third, the new programs were specifically designed to allow 
employers to insure the risk of workplace injuries. The 
combination of the enormous, growing, and apparently 
inevitable numbers of injuries and the declining protection from 
liability for employers led to the development of a 
comprehensive system of liability insurance in order to manage 
the costs associated with workplace injuries; i t was, in fact, in 

217. Hue did not oubatantially chanfe until fodorol regulation of occupatioiul 
•afoty and health expanded aignificantly after 1970. More recently, eeveral etatel 
have eKperimented wi th an expanaion of criminal proaecution in caaea Involving 
groaa employer diaregard for worker aafety. See FVople v. Chicago Magnet Wire 
Corp.. 634 N.E.2d 962, 966 011. 1989) (atating that conduct identical to that aubject 
to federal regulation can alao be regulated by atata criminal law), cert, denied, 493 
U.S. 809 (1989); Pymm, 663 N.E.2d at 6 (atating that workera' compenaation doea 
not preempt atate criminal lawa or federal occupation and health atandarda, in the 
workplace). 

218. Refer to notee 30-33 eupra and accompanying text. 
219. " l i l t muat be remembered once again that thia ia a no-fault ayatem aa to 

both employer and employee. Unjuat ' reaulta, by conventional atandarda, are com. 
monplace.' 2A LARSON, eupra note 66. i 68.16(e), at 13108. 

220. It haa been a frequent criticiam of no fault ayatema that the removal of 
fault baaed liability determinationa avoida any poaaibiiity of effective deterrence. &«; 
e*. Thomaa A. Ford. The Fault with 'No Fault; 61 AB A. J. 1071, 1072 (1976) 
(atating that the no fault ayatem underminea reaponaibility and doea not compel 
buaineaaea and induatriea to review their atandarda, methoda, and practicea); 
Eliaabeth M. Landea, Ineurance, Liability, and AccidenU: A Theoretical and Empiri­
cal Inueetitatian af the Effect af No-Fault AccidenU, 26 JX. & ECON. 49, 49-60 
(1982) (explaining that removing liability for damagea to othere permita malfeaaon 
to ahift aome of the coeta to potential victima, thereby limiting deterrence). Although 
the level of the actual payroll tax or premium paid by an employer doea vary 
aomewhat aa a reault of increaaed claima experience, thia variation ia often aufB-
cienUy attenuated and ao obacured by ignorance that it tenda to ahield employen 
from a atrong financial incentive to remove hazarda. For a diacuaaion of thia iaaue, 
refer to part III.B infra. 
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this arena that l iabil i ty insurance first became 
commonplace.221 Insurance solved a critical element of the 
workers' compensation puzzle by spreading costs and protecting 
individual employers from excessive losses. I t thereby made the 
cost of industrial injuries more predictable and allowed employ­
ers to pass these costs directly to consumers in the pricing of 
products;222 thus emerged the frequently quoted slogan, "the 
coat of the product should bear the blood of the workman." 2 2 3 

The later development of l iabil i ty insurance for most fault-
based torts was often viewed unfavorably by many commen­
tators.224 To the extent that the tort system was expected to 
provide deterrence as well as compensation, insurance was 
initially viewed as allowing "antisocial conduct and a relaxation 
of vigilance toward the rights of others, by relieving the actual 
wrongdoer of l iabil i ty." 2 2 6 

In the workers' compensation paradigm, however, l iability 
insurance made perfect sense. Since employers were to bear the 
costs without having committed any legal wrong, the natural 

221. W. PACE K E E T O N ET A U , PROSSER A N D K E E T O N ON T H I ; L A W OF TORTS § 82, 

at 565 (5tb ed. 1984). Liability inaurance "developed first as a means of protecting 
employers againat the increased lit igation and Liability resulting from employers' 
liability and workmen's compensation acta. As the experience with this proved satis­
factory, new demands were made for protection against other risks." Id. I n fact, 
•aeat employers were insured for l iabil i ty for workers' injuriea hy private casualty 
companies before the passage of workers' compensation lawa. RKKDi:, supra note 34, 
at 233. 
222. One of the early advocates for workers' compensation in Massachusetts, Wi l ­

liam W. Kennard, Chairman of the Commonwealth of Masaachuaetta Industrial Ac-
ddent Board, said in 1918 that "the Workmen's Compensation Act is not a regula­
tion of any substantive duty; i t is exclusively an economic readjustment of the bur* 
dsns of industrial accident from the shoulders of the employeea to the ahoulders of 
the consuming public." Beckwith, supro note 7, at 72-73 n.63 (quoting a Letter to 
Governor Samuel McCall, published in REPORT OF THE SPECIAL RECESS COMMITTEE 
ON WORKMEN'S COMPENSATION, Massachusetts General Court, Boston, Feb. 1919, at 
23). 
223. KEETON ET AL., supra note 221, § 60, at 573 (quoting a campaign slogan 

attributed to Uoyd George). Prosser and Keeton note: 
l h e human accident losses of modem induatry are to be treated as a cost of 
production, like the breakage of tools or machinery. The financial burden is 
lifted from the shoulders of the employee, and placed upon the employer, 
who ia expected to add i t to hia costs, and ao transfer it to the consumer. 
I n this be is aided and controlled by a system of compulsory l iabi l i ty insur­
ance, which equalizes the burden over the entire industry. TTirough such 
Insurance both the master and the servant are protected at the expense of 
the ultimate consumer. 

Jd. at 554-55. 
224. See id . § 82, at 685 (atating that '[IJiability insurance was attacked aa a 

form of maintenance, by which profeasional litigants were provided to replace the 
true defendants')-

225. Id . As Prosser and Keeton note, this system led to observations by 
tortfeaeors such as: "Don ' t worry, I carry insurance." Id . at 58G. 
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solution was to distribute the costs in a manner which would 
best incorporate those costs into the pnce of the products. 
Thus, consumers were ultimately to pay for the costs of 
workplace injuries. Since the imposition of costs on employers 
was a product of social policy, not blame due to wrong-doing, 
the intent was that cost ultimately would be spread, not fully 
internalized. To the extent internalization of costs was achieved 
at all i t was dependent upon insurance pricing decisions which 
were made by insurance carriers, primarily to maintain pnce 

'Fourth, employers retained fu l l managerial control over 
internal enterprise decisions. Workers' compensation legislation 
was not, and was not intended to be, a -bstant ive legal 
intervention into the employment relationship. At the time 
workers' compensation legislation was passed, employers owed 
no general duty to employees to provide safe work or to 
accommodate workers who were absent or disabled as a result 
of occupational injury- An employer's duty was thus clearly 
circumscribed: the obligation was to buy insurance to make 
provision for the workers who were rendered destitute by inevi­
table "accidents-'29 at work. From their inception, workera 
compensation laws were designed to be a carefully cir­
cumscribed system to provide benefits, not safe jobs, to workers 
who were injured as a result of exposure to occupational 
hazards. Deborah Stone notes that the development of workers 
compensation, "however fortunate for the injured worker in the 
short run, was also symbolically and politically a denial of 
responsibility of employers to prevent occupational injury. 

The compensation levels provided to cushion this 
destitution were intentionally minimal. Workers' compensation 
was a cash transfer program designed to help the obviously 
destitute. Victims of no-fault based harm were really seen as 

226. Set id. t 80, . t 673 (• t . t ins th« t -human accidant loa . . . " ware juat part of 

^ V o ' r ^ S i o n of the diatrihution of coat, and p r i c n , meohaniam, 

wi th in workera' compeneation, refer to part U.B infra. „ „ , „ „ « 
228. The nature of the pn»r.l duty owed by th. employer to th. employe « 

diecuaaed in part I I I .C in/ro. t . . 
^ T ^ e C d -.ceident.- appear, in quotation mark , t ec .ua . m.unr 
.nidemiolotiata believe that the envminm.ntal cauae. of adverae event, can b . iden-
b f i f d . ^ T m < « d ™ u c h . . immuni ia t ion . au . prevent childhood i l l n . » « . Gordon 

* 7 , Z £ . ' M " J W n t o M . D i t t o * : T h . Contn,! of Occupalional I n ^ n e . 
l ^ ^ Z p S Z ^ h P.r.peotio.. 30 E — c s 2.8. 213 (.987, 
U n p ^ n , p ^ i v . protactiv. device, .uch . . . i r b . p i . to .mmunnation.). I n j u r . . . 
and S u h U e T t h e r e f o r . do not have the completely random character wh.ch 

' m '"DEBOiuit A. STONE, T H E DISABLED STATE 101 (1984). 
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third party beneficiaries of a social aid contract, not as 
recipients of make-whole relief arising from a legal wrong. 
Moreover, modem notions of adequacy, which assume that 
wage replacement should approximate pre-injury income,2 3 1 

were not prevalent at the time these laws were passed. The 
laws provided really l imited, 2 3 2 but theoretically certain, 2 3 3 

compensation to workers for some but by no means all of their 
industrial risk. Workers either returned to work quickly or 
were "paid o f f and displaced from employment. 

3. Workers' Compensation Laws and the Movement for 
Industrial Safety. Despite the persistent rhetoric of inevitability 
which surrounded the development of workers' compensation 
remedies, there was nevertheless a contemporaneous growth of 
advocacy for industrial safety, which recognized that at least 
many deaths and injuries could, and should, be prevented;2 3 4 

this view unquestionably provided a counterweight to notions of 
inevitability of risk. Apparently enlightened industrialists 
combined with others to form the National Safety Council in 
1912 and began to campaign for voluntary workplace-based 
changes.236 This voluntary safety movement, assisted by 
technological developments which changed workplace processes, 
claimed responsibility for significant reductions in occupational 
injuries over the ensuing decades.23" 

231. See. eg.. COMMISSION REPORT, .upra note 32, at 56 (recommending that 
workera' weekly benefit, be at leaat 80% of their apend.ble weekly pre-injury ean.-
inga). 

232. Refer to note 32 aupra. 
233. Subatantial questiona about the efficiency and certainty of the ayatem grew 

over time, however. See COMMISSION REPORT, eupra note 32, at 99-110. 
234. SOMERS & SOMERS. .upra note 34, at 198-210. The author, cite 1907-1912 

a. the birthdate of the modem aafety movement. Around thia time, employer, began 
to acknowledge that, although legally an injury may not have been their fault, they 
oould have prevented it. Id. 

236. I d . at 201.02. Of course, the riaing concern about aafety, and the growing 
threat of aubatantive workplace regulaUon, may have contributed to the eagerneaa 
with which induetrialiate .ought to promote voluntary improvement.. 

236. One frequently cited example of t h i . ia the experience of U.S. Steel, which 
inveated S6 mil l ion in equipment and worker education, aaw i t . injury rate fall 40%, 
and reduced ita ii^ury-related coata by 36%. BERMAN, eupra note 9, at 77; Me alto 
SOMSSS & SOMERS, tupra note 34, at 202 (deaoribing the general auccea. of the 
aafety movement in ita early yeara). Some commentatora attribute the decline in 
fataliUea to the development of the workera' compenaation ayatem during thia period. 
Cf. Robert C. Ellickaon, Bringing Culture and Human Frail ly to Rational Actor.: A 
Critique of Clateical Law and Economica. 66 Cm.-KENT L. Rl-:v. 23, 42 (1989) (citing 
one empirical atudy which draw, thia connection). The empirical evidence ia limited, 
however, to the contemporaneou. occurrence of reductiona in fatalitiea and inatitution 
of worker. ' compenaation. Therefore, the concluaion that workera' compenaation waa 
the cauae of t h i . decline may be fallacioua. 
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Despite the early voluntary discussions of safety and 
removal of hazards in the workplace, attempts to require safety 
improvements through direct legal intervention into the 
employment relationship were consistently challenged by 
industry and thrown out by the courts. Not only were state 
laws which created the new workers' compensation systems 
initially struck down, 2 3 7 but laws which were designed to 
promote general safety in industrial workplaces were held to be 
unconstitutional. 2 3 8 Thus, the judiciary, which had consis­
tently protected the employment-at-will doctrine after its 
development in the late nineteenth century, continued to 
support industrial attempts to protect managerial prerogative in 
the early twentieth century. In limited decisions, the courts 
endorsed the exercise of traditional state police powers i n the 
arena of public safety,'13" for regulation of extremely 
hazardous work, 2 " and for oversight of working conditions of 

231 S « . * . I v . . v. South BufWo Ry. Co., 94 N E . 431, 448 (N.Y. 1911) 
(holdm, t h . New York Uw on worker. ' < „ m P . n . . t i o n uncon.titution.1); Cunmnsh ,™ 
, . N , ^ h w . . « . m Improvement Co.. 44 Mont. 180 (1911) ^ f " « f « " ' * » 
min.™' oomp.n. . t ion « t ) ; F r . n k l i n v. United Ry.. & Eleo. Co., 2 B . l t ,mor . C t y 
Rep. 309 (1904). After t h . decirion in /o . . . .even . U t e . .mended the.r con.UtuUon. 
to , p « i f i » ] l y .u thor iz . comp.n. . t ion l , p . l . t i o n . SOMERS ft SOMERS, . up™ note 31, 
. t 32 Nine Mete, circumvented the I l i a deci.ion by edopling non-compulwy l«w. 
which permitted employer, to .lect cover . . . or forfeit commo^l .w d . f « « . . . /d. 
CompuLory l ew. did. however, receive jud ic i . l endonement m 1917 from t h . U S. 
W m . Court. S « New York C n t r . 1 R.R- v. White, 243 U.S. 188 (1917) (uphold-
i n . N . w York ' , new compuLory l . w end n o t i n r " In e i r l u d i n , the qu«.t ion of fault 
„ . c . u « of U». injury, the . c t i n e f t * * d i « » « d . the p rox im. t . c . u „ . nd look, 
to on . more r e m o t ^ t h e primary c u e , • • i t may be deemed-.nd that •.. Uie em. 
rfeZLnt i u J f l - Hawkin . . . B l . . k l . y , 243 U.S. 210, 212-13 (1917) (upholdm, 

(unholdini Washington', eicl iuive .tate meuranoe fund). 
238 Set Lochner v. New York. 198 U.S. 46, 61 (1906) (holding a maximum 

hour l . w fo'r b . k . r . , dwigned to promote aafety In baker i . . . unconatitutional • . . « . 
illegal interference wi th the right, of individual. , both employer, . n d employee., to 
meke contract, regarding labor upon auch terma a. they may think b e . f ) . 

239 T h . i n i t i . l narrowly drawn occupational aafety legialation doe. not appear to 
have been challenged in the courta w i t h the aame vigor aa the wage and hour law.. 
Sat SOMERS J. SOMERS. aupro not . 34, at 200 (atating that conatitutionahty o f n a r -
row . J e t , l aw. w a . not aerioualy c h d l . n p d , unlike other labor legialation). T h . . . 
a p ^ c l aw. war . M a i l e d , inflexible, and rapidly obaolet..- Id . Induatry f . .n»d that 
more general atatute. would give too much di .c r . t ion to individual factor, intpte-
u r . - S * , therefor, .ucceaafull, o p p o « d them. I d When challenged the n j r r o w l , 

l aw. . p p . » to have f l u e n t l y b w n upheld by t h . court.. S « A d lcn . v 
Childrena Ho.p.. 261 U.S. 626. 669 (1923) (Holm. . , J.. diaaenting) (Hating a aenea of 
« . . . in which t h . Supreme Court had upheld l imited intervention in private con­
tractual relatione). T h . .pecific « f . t y legialation of t h . n i n e t « n t h century waa, in 
fact I m e l y •co.m.tic. - RoTHBTOlN, . u p m nota 10, at 2. 

240 & . H o l d . , v. H ^ y , 169 U.S. 366, 398 (1898) (refuain, to invahdat. 

law govnning hour, of work i n mine., .melter. . and re rmon . . on public . . f . t y 

grounda). 
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people who were viewed as in particular need of protection 
(primarily women and children). 2 ' 1 These were exceptions, 
however, to the general rule which resisted any serious legal 
intrusion into the at-will employment relationship. Unt i l the 
New Deal, the courts considered substantive legal regulation of 
the employment to be a presumptively invalid intrusion into a 
private contractual relationship. I t was not unti l the Supreme 
Court, confronted with massive misery and economic turmoil, 
upheld New Deal legislation that such intervention became con­
stitutionally acceptable.242 This did not, of course, put an end 
to employer challenges to workplace safety regulation. 2 4 3 

Although direct regulation was met with resistance from 
employers, the safety movement did imbue the early compensa­
tion movement with the rhetoric of safety. A majority of the in­
vestigating commissions established by states as a prelude to 
the drafting of workers' compensation statutes concluded that a 
primary result of the laws would be a reduction in injury 
frequency and severity.2 4 4 Nearly every monograph and 
treatise that has been written on workers' compensation has 
included what appears to be an obligatory chapter or section 
dedicated to prevention. 2 4 5 The substantive provisions of most 
of the workers' compensation statutes, however, made li t t le or 
no explicit provision for safety incentives or for employer 

241. S M , t g . . Mailer v. Oregon, 208 U.S. 412. 416 (1908) (upholding a atatute 
that waa deaigned to protect the health, .afety, and welfare of female employee.). 
But cf. Adkint, 261 U.S. . t 654 (rejecting a minimum wage law for women and chil­
dren .nacted by Congre.. to regulate employment in the District of Columbia; the 
Court noted that the law, in protecting women, wa . protecting thoae 'who are le­
gally aa capable of contracting for themaelvea as men"). 

242. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 30 (1937) (upholding the 
conatitutionahty of the National Labor Relatione Act); West Coaat Hotel Co. v. 
Parriah, 300 U.S. 379, 400 (1937) (upholding the constitutionality of Waehington 
statute aetting minimum wag. for women). T h i . ha . been deecribed, quite appropri­
ately, aa 'a wsterahed constitutional event." Fran Analey, Standing Rugty and Roll-
ing Empty: Law. Poverty, and America'. Eroding Induatrial Base. 81 GliO. L J . 1757, 
1787 (1993). 
243. See. eg., Induatrial Union Dep't, AFI^CIO v. American Petroleum InaL, 448 

U.S. 607, 630-62 (1980) (invalidating the benzene .tandard in a case brought by the 
petroleum induatry); American Textile M f r . . Inat. v. Donovan. 452 U.S. 490, 641 
(1981) (rejecting a challenge, in which induatry argued that the cotton duat .tandard 
.hould be replaced with less Btringent environmental atandarda and mandated uae of 
reapimtora); Marahal) v. B a r W a Inc., 436 U.S. 307, 311-25 (1978) (reatrieting 
OSHA'a right to perform non-coneensual aearchea or inspection, in the abaence of a 
March warrant). See generally ROTHSTEIN, supra note 10 (discussing cases in which 
employers challenged workplace safety regulation). 
244. REEDE, aupra note 34. at 321. 
245. Sec. eg., i d at 321-76 (diacuaaing the aafety movement and i t . prevention of 

injuries); SOMERS ft SOMERS, .upra note 34, at 197-235 (discussing prevention of 
injuriea). 
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penalties for perpetuation of unnecessarily hazardous work. 2 4 8 

The compensation laws which did provide some increaaed 
liability for employer misconduct were of two types. Some 
states simply exempted intentional torts from the exclusivity 
provisions of the law. In general, these provisions were strictly 
construed; their application was limited to situations in which 
the worker could prove that the employer intended, not simply 
the existence of the hazardous conditions, but the occurrence of 
the injury itself. 2 4 7 Other states, instead of removing 

246. Several atatei did, however, give the agency eitabli ihed to administer the 
workers' compensation system the additional responsibility of developing safety rules 
and regulationa. REEDE, supro note 34, at 322-23. Yet even when this occurred, this 
authority carried l i tde real weight-
247. Workers' compensation statutes explicitly provide for a common-law right to 

sue for intentional injury committed by employers in Kentucky. Oregon, Washington, 
and West Virginia; for wi l fu l misconduct in Arizona; and for a wi l fu l act or gross 
negligence resulting in death in Texas. 2A LARSON, aupra note G5, § 69.10, at 13. 
334 to 13-336. I n addition, a few states have judicially developed limited exceptions 
to exclusivity based upon findings that an injury was the result of intentional con­
duct, rather than an "accident" and, therefore, did not fall within the exclusive 
ambit of workers' compensation. See, t.g., Blankenship v. Cincinnati Milacron 
Chema., Inc., 433 N.E.2d 672, 676 (Ohio) (finding that injuries received as the result 
of intentional acts do not arise in the course of employment, and therefore excluaivi­
ty does not apply), cert, denied, 459 U.S. 857 (1&B2). 

Neverthalees, the exclusivity doctrine has remained strong. Refer to note 216 
supro. Unt i l recently, even those states which allowed common-law actiona for in­
tentional injuriea limited the applicability of this exception to situations in which the 
worker could prove that the employer intended the specific injury to be the outcome; 
these suits were therefore generally l imited to physical assaults by employers on 
employees. 2A LARSON, supra note 65, % 69.22. at 13-343 to 13-349. Thus, worken 
could not pierce an employer's common-law immunity in situations involving aggra­
vated negligence, breach of aafety regulationa, or failure to correct a hazard after 
several injuries had occurred. Jd. The commitment to safety, which appeared to have 
been embodied i n the original legislative provisions allowing for common-law suits in 
limited circumstances, was not evident in the aubaequent interpretations of these 
provisions. Sec i l l 

More recently, however, some state courta have carved out exceptions to the 
exclusivity rule in order to allow workers to sue their employers in extreme situa­
tions i n which there appear* to be diaregard for fundamental safety principles. Id . at 
13-353 to 13-362. These cases have relied on one of two theories. First, the statutory 
provision allowing workera to sue for intentional injuries is interpreted to allow com­
mon-law actions i n situations involving conduct that meets a higher standard than 
mere negligence but which is less restrictive than the earlier interpretation of inten­
tional harm. See. e g , Beauchamp v. Dow Chem. Co.. 398 N.W.2d 882. 893 (Mich. 
1966) (holding that the exclusivity provision does not apply if the employer knew 
that the injury was substantially certain to occur and intended the act which caused 
the injury); Jones v. VIP Dev. Co., 472 N.E.2d 1046, 1065 (Ohio 1984) (holding that 
an act committed with the knowledge that an injury was substantially certain to 
occur results in liability); Mandolidis v. El kins Indus., 246 S.E. 2d 907. 914 (W. Va. 
1978) (holding that reckless and wanton misconduct results in liabili ty). 

Second, injured workers have prevailed when their injuries were aggravated 
by the employer's fraudulent failure to diadoee known safety risks. See, e.g., Johna-
Manville Prod. Corp. v. Contra Coet* Superior Ct., 612 P.2d 948, 956 (Cal. 1960) 
(holding that the employer was liable for fraudulently concealing hazardous condi-
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tions from the employee and the employee's doctor); Millison v. E.I . duPont de 
pjemours & Co.. 501 A.2d 505, 516-17 ( N J . 1985) (holding actionable allegations that 
defendants fraudulently concealed knowledge of already contracted diseases); Mar t in 

v . Lancaster Battery Co., 606 A.2d 444, 447-48 (Pa. 1992) (holding that the 
employ" ^ ' , fraudulent misrepresentation resulting in a delay which aggravated a 
work related injury did not fall within the exclusivity provision); see alao Gary T. 
Schwartz, The Beginning and the Poeeible End of the Riee of Modern American Tort 
l aw , 26 GA. L. REV. 601, 679 (1992) (diacussing some of the implications of these 
cases). See generally Harrison, Annotation, eupra note 216 (providing a comprehen­
sive review of intentional tort cases involving occupational injuries). 

For a brief period, as a result of these state explorations wi th loopholes to the 
exclusivity bar, i t appeared that the exclusivity doctrine was being eroded by the 
expansion of the intentional injury exceptions, "niie trend in judicial decisions 
teemed to be largely motivated by concerns that wanton disregard of workplace safe­
ty should not be protected by the mantle of immunity bestowed by workers' compen­
aation. 

In the f i rs t three states in which the courts reinterpreted the statutes, the 
•Ute legislatures moved rather quickly to close this potential hole in employer im* 
munity. I n Ohio, the expanaion of the common-law remedy was limited to situations 
in which the employer acts with deliberate intent to cauae an injury, and damages 
were capped at $1,000,000. OHIO REV. CODE A N N . S 4121.80 (Anderson 1991). This 
legislative response waa held to be unconstitutional under state law. Brady v. Safe-
ty-Kleen Corp., 576 N.E.2d 722. 730 (Ohio 1991). The current law in Ohio retains a 
common-law remedy for workers who can show that their injuries were substantially 
certain to occur. See, e.g., Jonea, 472 N.E.2d at 1052. 

In Weat Virginia, the legislature adopted a statutory definition of intentional 
injuriea which allowed employees to pursue common-law remedies when they could 
prove that the employer maintained excessively dangeroua conditions that the em­
ployer knew to be dangerous and which violated safety and health standards or 
standard business practice. W. V A . C O D B 9 23-4-2(cX2) (Supp. 1993). Although i t was 
the stated purpose of the legis! sture to reinforce the exclusive nature of the workers' 
compensation remedy, thia statute appears to have codified the West Virginia court's 
adoption of a reckless and wanton standard for intentional injuries which the court 
had articulated in Mandolidis. 246 S.E.2d at 914. At the same time, the statute l im­
ited the availability of punitive damages to actions involving the older, more reatric-
tive, intentional torts in which the employer intended the specific injury to result. 
Set W. V A . CODE §§ 23-i-2(b), 23-4-2(cX2XiiiXA) (Supp. 1993). Subsequent judicial 
opinions interpreting this statute have permitted injured workers to prevail when 
employen have allowed known dangerous conditions to persist, resulting in a 
worker's injury. See, eg., Mayles v. Shoney's, Inc., 405 S.E.2d 15, 27-28 (W. Va. 
1990) (holding that the employer acted with deliberate intention in causing the 
employee's injuries and was subject to liabili ty). 

I n Michigan, after the decision in Beauchamp, 398 N.W.2d at 882, the legis­
lature adopted language restricting common-law actions to situations in which the 
employer had actual knowledge that an injury was certain to occur and wi l l fu l ly 
disregarded that knowledge. MlCH. COMP. U w s $ 418.131(1) (Supp. 1993). The chal­
lengea to this statute have been unsuccessful. See Smith v. Mirror Lite Co., 492 
N.W.2d 744. 745-47 (Mich. Ct. App. 1992) (applying the Michigan statute); Pawlak v. 
Redox Corp., 463 N.W.2d 304, 308 (Mich. Ct. App. 1990) (analyzing the action under 
the exception to exclusivity in the Michigan statute but holding that the employee 
oould not recover becauae he had failed to prove intent). 

Hie current status of these judicial re-interpretntiona of intentional injury ia 
as follows. When the employer knows that hazardous conditions existed and were 
substantially certain to reault in workplace injuries, at least four states (Louisiana. 
North Carolina, Ohio, and South Dakota) allow injured workers to circumvent the 
exclusivity provision of the state statute. See Bazley v. Tortorich, 397 So. 2d 476, 
482 (La. 1981) (atating that the exclusive remedy rule is inapplicable to situations in 
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intentional torts entirely from the exclusivity bar, provided for 
increased benefits as a penalty for employer misconduct. These 
penalties were imposed in such circumstances as when an 
employer employed a minor below legal working age2 4 6 or, i ^ 
a few states, when the employer was guilty of reckless and 
wanton or intentional misconduct, particularly if this conduct 
violated accepted safety practices or rules. 2 4 0 The penalties 

which the employer* believe the reeulta of their actiona to be Bubatantially certain to 
occur); Woodaon v. Rowland, 407 S.E.2d 222, 228 (N.C. 1991) (»tating that when an 
employer engage* in miaconduct knowing i t ia tubitantiaUy certain to cause injury, 
the employer is liable to the injured employee); Pyffe v. Jeno'a, Inc., 670 N.E.2d 
1108, 1111-12 (Ohio 1991) (explaining that an employee can recover if the employer 
knew with substantial certainty that harm would result); VerBouwens v. Hamm 
Wood Prods., 334 N.W.2d 874. 876 (S.D. 1983) (stating that if the known danger 
poses a foreseeable risk and a substantial certainty of injury, then the employee can 
recover from the employer). Although some other stales have softened lhe definition 
of intentional tort* to some degree, only West Virginia appears to hnve maintained a 
atandard which is somewhat, although not substantially, more lenient. See Maylt*. 
405 S.E.2d at 24 (allowing employees to recover from employera when they could 
prove the employer maintained excessively dangerous conditiona, which the employer 
knew to be dangerous and which violated safety and health standards or standard 
business practice). 

Uiere doea not appear to be any continuing threat to the exclusivity doctrine; 
plaintiffs ' attempts to expand employer immunity in a substantial way have appar­
ently failed. Nevertheless, some commentators continue to argue in favor of expand­
ing tort l iabili ty in order to promote safety incentives. See generolty Kenneth 
Matheny, Ac/u«uinfi Sa/er Workplaces by Expanding Empkrytns' Tort Liability Under 
Workere' Compeneation Law» t 19 N . KY. L REV. 457 (J992) (arguing that exclusivity 
provisions often result in injustice). 

Interestingly, there is no evidence that expanded employer liabili ty in the 
above atatea haa reaulted in a relative decrease in occupational morbidity and mor­
tal i ty rates. No epidemiologic or statistical atudy has been done of injury snd fatali­
ty rates in these states to investigate whether the expansion of liabili ty can be aaao­
ciated wi th any reduction In injuriea or illnesses. A review of the available data on 
fatali ty rates from the National Inatitute for Occupational Safety and Health Nation­
al Traumatic Oocupational Fatality atudy does not appear to indicate that, in tha 
aggregate, fatality rates declined at a relatively greater rate subsequent to the 
change in the law in any of these states. Of course, this type of relatively cursory 
review of aggregate data lacks statistic*] validity; further study deserves to be done. 

I t is also important to note that the excess risk associated with this expanded 
liabil i ty is generally insurable. ROBERT E. KEETON & A LAN I . WmiRS, INSURANCE 
U w : A G U I D E TO FUNDAMENTAL PRINCIPLES, LEGAL DOCTRINKK AND COMMERCIAL 

PRACTICES 5 5.3(g), at 494-96 (1988). Although some states impose limitations on the 
availability of insurance for punitive damages, compensatory damages, even those 
associated wi th employer misconduct, are always insurable. 
248. I B U M O N , supro note 65, 9 47.62(a), at 8-396 to 8-398. 
249. Arkansas, Connecticut, California, Illinoia, Kentucky, Massachusetts, Missou­

ri, New Mexico, North Carolina, Ohio, South Carolina, Utah, and Wisconsin are 
states where a penalty is imposed for certain employer misconduct, such as reckless 
or intentional acta. 2A LARSON, supro note 65, § 69.10, at 13-335 to 13-340. These 
penalties were generally an alternative to allowing common-law suits for intentional 
or reckless miaconduct by employers. Intentional misconduct under these penalty 
provisions waa equivalent to the intent required to evade exclusivity entirely in the 

directed specifically at safety practices appear to have been uti­
lized infrequently. 2 5 0 In any event, the penalties themselves 
were (and are) small enough to have no impact on the direct 
cost to most insured employers.151 

4. The Workers' Compensation Paradigm Today. Workers' 
compensation laws today retain the same fundamental 
structure as they had when first enacted. Eligibility criteria 
and adequacy of benefits have expanded without changing the 
basic no-fault paradigm. Historically, attempts to alter this 
paradigm by providing retum-to-work and rehabilitation 
programs for injured workers 2 5 2 or expanding employer 

rtstes allowing l imited common-law actiona. Id . Intent was generally very narrowly 
construed, ao that penalties were rarely assessed. See, e.g.. Gibbs Automatic 
Moulding Co. v. Bullock, 438 S.W.2d 793, 794 (Ky. 1969) (denying additional com­
pensation for employer's intentional breach of safety regulation because there was no 
showing that the employer had actual knowledge of the regulation). I f any pattern 
at all can be discerned, i t appears that the leaser the penalty, the lower the atan­
dard applied to intent. 2A LARSON, supro note 65, § 69.22. at 13-343 to 13-349. 
Although violation of a safety standard appears to be adequate to create a founda­
tion for a charge of wi l fu l misconduct, i t is not necessarily adequate for an inten­
tional injury. Id . 85 69.22..24, at 13-343 to 13-370. Violation of federal or state 
OSHA regulationa is not, in all states, grounds for penalty. Id . § 69.24(b). at 13-361 
w 13-362. 
250. Given the magnitude of the number of reported cases arising under state 

workers' compenaation Laws, the number which address the question of increased 
penalties is remarkably few. See 2A LARSON, aupra note 66, § 69.22, 13-343 to 13-
349. This can be viewed in one of three ways: that few injuries are the result of 
misconduct by employers; that misconduct is very narrowly defined; or that employ­
ees are unlikely to press claima for penalty compensation. 

261. The penalties were generally established as a percentage of the workers' 
compensation award. See id. § 69.10, at 13-340 (ranging from n 100% increase in 
Massachusetts to much less in other states). Because of the rate-making methodolo­
gies used to determine premiums, this emount is unlikely to hnve a substantial 
impact on most employers' costs. Refer to part H.B infra. 
252. A brief attempt during the 1950s to reform workers' compenaation in order 

to provide effective rehabilitation opportunities for injured workers was abandoned. 
Berkowitx ft Berkowitz, supra note 198, at 170-71. Regarding this failure, commen­
tatora concluded that worker*' compenaation programs were unable to assist injured 
employeea in returning to work; they noted in particular that workers' compensation 
systems were simply not designed to reach into and alter the relationship between 
employers and injured workers. Id 

Interestingly, the failure of workers' compensation programs to develop effec­
tive rehabilitation efforts i n the past is now the subject of considerable criticism. 
S « , eg.. Plater S, Berth, The Twentieth Anniversary of the National CommUtion on 
StaU Workmen's Compeneation Laws: A Symposium: Observations of Peter S. Barth, 
JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Nov.-Dec. 1992. at 10-11. Peter 
Barth, who was Executive Director of the National Commission on State Workmen's 
Compensation Laws, wrote the following on the twentieth anniversary of the 
Commission's Report: 

1 want to turn to what 1 now believe waa the core problem with the report. 
I n my view, we lost sight of the absolutely central purpose of the compensa­
tion, i.e., to restore the injured worker to his or her pre-injury status as 
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l iab i l i ty 2 6 3 did not meet with any significant or continuing 
success. 

Workers' compensation is a social insurance program which 
differs in important ways from traditional liability systems.251 

1994] 

promptly aa poasible, including a retum-to-work. . . . Since 1972. state laws 
have been judged by many in terms of the number of essential recommenda­
tions that they comply with , yet reemployment i * not one of these essential 
recommendations. Progressive states are so described becsuse they have a 
high maximum weekly benefit level, not because of their retum-to-work 
policies. . . . (W]hen an injured worker takes a lump-sum payment i n settle­
ment of a claim, everyone (the attorneys, the Insurer, the employer, and the 
state's workera' compenaation agency) views their responsibility aa having 
ended- Aak them, as I have. . . . By focusing on benefit adequacy, thoae of 
us involved wi th the commission's report probably allowed everyone to think 
that the job of workers' compensation is simply one of paying benefita . . . . 
How did the National Commission let this omission occur? To understand 
that, one needs to recognize how awful state workers' compensation laws 
were in 1972 . . . . In 1972, the problems were obvious, the benefit* inade­
quacies were al l too simple to recognize and impossible to defend, and in 
the minds of many, all could be remedied with a litde bit of political wi l l . . 
. . What we do need are imaginative ways to provide incentives to the prin­
cipal parties, that ia, the worker, the employer, and the insurer, to restore 
the person as a worker. Perhaps that wi l l be the legacy of the next national 
commiaaion. 

Id. Barth may have been ignoring the true roots of workers' compensstion in this 
statement, but he certainly echoed the rising concern about displacement of injured 
workers. Ste Emily A. Spieler, Injured Workere, Workers' Compensation^ and Work 
New Perspectives on the Workers' Compensation Debate in West Virginia, 95 W. VA. L. 
REV. 333, 3 4 ( M l . 354, 376 (1992-93). 

263. As noted previously, attempts through litigation to break down the exclusiv­
ity of workera' compensation and expand employer common-law liability enjoyed 
some ini t ia l auooess in the 1970s and 1980s; there has been no further erosion of 
the excluaivity principle i n recent years, however. Refer to note 247 aupra. 

264. Social insure noe programs are built on the assumption that benefits have 
been paid for and become vested; this is true even when the programs are, like 
Social Security, funded on a 'pay as you go" basis. They are intended to reduce (or 
prevent) poverty in 'nonstigmatixing ways." Jeffrey S. Lehman, To Conceptualize, To 
Criticiem, To Defend, To Improve: Understanding America's Welfare State, 101 YALB 
L J . 686, 692 (1991). Social inaurance programs guarantee future benefita to t 
dariea when apecific non-need-based eligibility requirements are met. Participation ia 
these programs ia based on prior participation in the workforce or on direct financial 
contribution to the program. THBODORE MARMOR AL. AMERICA'S MISUNDERSTOOD 
WELFARE STATE: PERSISTEMT M Y T H S . ENDURING REALITIES 99 (1990). Eligibility ior 

benefita can be baaed on auch factors as age or disability, as in the caae of social 
aecurity, or disabilities suffered as a result of injuries or illnesses arising out of 
employment, as in the caae of workera' compensation. Workera undoubtedly pay tar i 

their workers' oompenaation benefita, both hy working, often receiving lower i 
than would have been available in the abaence of compensation costs, aa well M . j f 
through their statutory waiver of other remedies against the emplo; 

Perhaps as a reault of the no-fault nature of the workers' compensation ays* • 
tern, workera' compensation haa taken on some of the political trappings of social jg 
welfare programs. I n contrast to compenaation associated with social insuranes 
(which ia deemed to be vested) or that which ia aaaociated with legal wrong (which '. 
ia viewed aa making the victim whole), social welfare programs mandate rediatribu* , 
tion baaed upon need. There is strong antipathy for need-based programa in Ameri-
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Eligibility for compensat.on is based upon the occurrence of an 
event_an mjury or ,llness_but not upon the perpetration of a 
wrong. As a no-fault system, the victims, injured workers are 
n ot presumptively the victims of wrongful harm; instead, " t C 
are simply the victims of workplace mishap 

In contrast, when redistribution is based upon the 
occmrence of harm i t u primarily derived from traditional tort 
Lability schemes which l ink the availability of compensation to 
nofcons of wrong: the victim of the harm receives compensaUon 
the perpetrator of the wrongful hann is charged w i t f t h e ost 
of compensafon Th,s appears "just," in the distributive sense 
because the victim is compensated and the wrongdoer rathe; 
than innocent bystanders or victims, is foroed to pay the costs 
of the injury Moreover, i t appears ' j u s f in the noAnative s e ^ 
because the internalization of costs is often viewed as p r o X e 
an important incentive to deter repetition of the wrong * 

L.ke tort l iability systems, workers' compensation provides 
payment to victims because of the occurrence of harm As in 
tort systems i t is hoped that the payment of the c o ^ by the 
employer W!!! ultimately result in the minimization of both 
total costs and human suffering by providing the necessalv 
mcenuve to prevent i n ju r i e s . - The presumption i Z 

6U h .„ L ' " ^ Z l . " ! " P , " > , * W ° A " • ' —P—tio. ben,. 
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employers wi l l invest in safety to the extent that the marginal 

costs of prevention are less than the marginal gain—and that 

relationship is understood. As costs rise, prevention should 

become more financially attractive; that is, the balance should 

be achieved through more effective prevention. 2 5 6 

But the no-fault, insured nature of workers' compensation 

impedes this process. Employees are entitled to limited 

compensation because of their status as workers injured at 

work, not because of their status as victims of fault-based harm 

at work. The amount of the compensation is limited; this 

limitation is, in part, justified on the basis that high levels of 

compensation create incentives for workers to stop working. 2 5 7 

Limitations on benefits are also, however, a reflection of the 

assumption that fu l l compensation is based upon application of 

notions of fault, which are presumptively irrelevant to workers' 

compensation liability. 

Employers are charged with the cost, but not because they 

are defined as the perpetrators of wrongful harm; there is, by 

definition, no wrongful harm in a no-fault system. The no-fault 

nature of the system masks, or perhaps obliterates, the 

commitment to individual corrective justice which imbues 

Sugarman. aupra not* 19, at 565-73. 
Similarly, Profeaaor Guido Calabreai haa argued that the tort ayatem failed aa 

a machaniam for internalizing coata for three reaaona: imperfect inaurance pricing, 
imperfect information, and a ayatem of transfera which reaulu in charging others for 
the coets of any injury. GUIDO CALABRESI, THE COSTS OF ACClDKNTS: A LEGAL AND 
ECONOMIC ANALYSIS 244-49 (19701- A l l of these are painfully present in the worken' 
compensation system end are addressed in this Article. For a summary of 
Calabresi'a thinking on this issue, see Keith N . Hylton & Steven E. Laymon, The 
IrUemalixation Paradox and Worker*' Compeneation, 21 HOPSTRA L RHV. 109, 126-29 
(1992) (explaining Calabresi'a theory of externalities, but rejecting hia concerns re­
garding the impact of insurance because of trust in the market incentives in insur­
ance arrangements). As the discussion of workers' compensation pricing in part II.B 
illustrates, i t is not clear that trust in market incentives ia merited. 

256. When commentators argued for increased compensation for victims of occupa­
tional haiards prior to the 1972 Commission Report, supro note 32, they assumed 
that increased compensation would reault in increased deterrence. As Arthur H. 
Reede wrote, '[aldequate compensation makes ssfety more imperative. Increased safe­
ty makea adequate compensation possible.* REEDE, supra note 34, at 37] . This Arti­
cle bad its genesis in the fact that, at leaat up unti l now, thia reciprocity haa ap­
parenUy failed to develop. 

257. The National Commission, while noting the inadequacy of benefits in 1972, 
alao warned that B[a|s the proportion of wages replaced is increaaed, the worker ia 
assumed to have leas incentive to return to work. ' COMMISSION RKPORT, supra note 
32, at 56. This is the issue of moral haiard: that, as benefita rise, workers w i l l take 
fewer precautiona, and thus file more claims. Refer to notes 15 & 18 supra. The be­
havior of worker* is discussed at greater length in part III .C. Obviously, this tension 
plays out in the political arena, wi th those more concerned about the adequacy of 
benefits for injured workers on one side, and those who are more concerned about 
work disincentives on the other side. 
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discussions of tort liability. The no-fault legal paradigm tends 

to legitimize some employers' views that the fault lies 

elsewhere. 

268^ w o r k m c o m p « M . t i o „ l i t o - . t u r . i t i . .ometime. forgotten t h . t mor . l 
h . u r i CM oocu, . , t W „ ante or « po, , t h . occurrence of the l o . . . Prie.t, supra 
not. 12, . t 1547; refer to note 15 . u p m (definm, moral hazard). "Er ont . mor . l 
h«2«rd , . t h . reduet.on m prec.ution. u k . n by t h . ineured to prevent t h . l o . . 
Es po.1 moral h . « r d . . t h . i n c r . . . . in c l . i m . . s . i M t the i n . u r . n c . policy beyond 
t h . ^ c . t h . . . , „ , . „ , would p u r f u * . i f not i M u « d . - Prie.t. . u p ^ n o u 12 at 
1647. I T . . w o r k . r . comp.n. . t ion . oc i . l . c i „ „ « l i t . r . t u « focu.e. to . . ign i f i c .n t d . -
p . . on t h . m o r . l h . « . r d created for worker, in t h . compen.ation . y . t . r b e c . u . . of 
the econom,. . ~ u n , y which i . ^ . u m e d ta i n m M . i thar worker. ' c . ™ , a . . „ e . . o r 

f l h n , of c l . i m . . Refer to not . 18 .upm. re,e. .ne. . or 

I n v . . t i , . t i „ n of . m p l o y r bohavior ha. ^ „ . r . l l y foouwd „„ . . . . . . i „ g u , . . f . 

^ T T 7 n t - * t J n « • " " » » « • i« m - l - . n g ^ . t e r p ^ v . n t i v . 
effort, by .mployT^S,*. «,. JAMES R CHELIUS & Roe™ s. SMITH, Ipsrisru*. 

J ^ 1 " * * " S"*™ ««> ™>'- WORKroRC,., lNCKNT,Vb3 AND 

MNcermvES ,N WORKERS' COMPENSATION, supra not, 18, .t 128, 130 Chaliu. 
lafluene af Warksr. Compensation, supra not. 18. at 235, 237; Ch.liua, Incentive to 
P j « . « Irvuncs. supra not. 18. a, 164, 156; Eh^nb.r,, .upm note 18, at 18-20-

l ^ I ' ^ i J r " " " ' , E f f T t W ° r k ' r ' ' C ™ * " " " ™ ' t rance . 41 J. PUB 
ECON 73. 74 (1990); . « aiso John W. Ruaer. Worker,- Compensation and Occupa­
tional Imune, and lUne^es. 9 J. UB. BOON. 325, 326 (1990) ( d i .cu. . i„ , the effe^ 

tZZTT,™**™'" °n ^ i™"™»"> All of the- .tud... 
condud. that . , p . n . « . r . t m , f a i l , to . i ^ i t t c . n t l y i n c r . . . . employ., . ' p r e v n t i v . 
• f fo r t . . eg.. CHEUW 4 SM,™. .upm, at 137 ( . u t i n , that t h . e lec t , ot e x L r i 
' f ™ , S * , 0 n " f ' t y ««P«T>ditur.. wer. ™ , l i , i b l . ) ; Ehr .nb . r , , , u p m note 

M , C I w"1?™ v '»~ 1"- i ' '»' <>' Ch.liu. .nd Smith). But . « MICHAEL J. 
w Z L ' r ^ L a l r 6 ' ' C ^ E N 9 * ™ N MECHANISMS m K jot, RISKS; WACES, 
T T t l F T ? \ • P ^ D U " LIABILITY 134.35 (1990, (co^ludi^, th.t in 
X J T ^ °, . T """SV W ' > r l " , r • ""•P"""""" PlW « -con-tructiv. ml . . . . . 

. Z ? d° l , b l" '" t h" •'"'n" o f t h i• •">«""•' W'»-k"'' »»P«-
rir* ll . ' ^ i T " , ' " * B"tl"r' •E"*™"" Matters, supra note 12. 

. t B2 iRniint that m 16 mduam.. .tudied in the period 1940.1971, a 10% i n n , . . , 

10.17% r^urtion m th . all .ndem^ty . L i m . rate). • R m n .tudie. in p.rt « M 

« ^ ™ L ^ i T r i t "W-* •»•'•« •» individual .mployer'. 
ca.t r . . po M i v . to that .mploy.r'. own cl.im. M p . r i . ^ . . Som. of th. inv . . t i , . t o ni 

Z ° ° ? i ° r m P r " " t i V ' ° r t i v i ' i M ^ ° t »«™d ">« i"cre.«d filin, of 
cUim. by work.™ „ benefit. ri„, or a>.t .mploy.r.' prev.ntiv. effort, m.y d«line 
^ Z t T ^ . " ^ " " k ° " '•<*>>•*"•. co,t, r..pon,iv. to the c t . i». 

wTlf l l s ^ L ^ T ^ • **' Cl"'liU"' *' Pr"""" "o" 
IS, at 166 ( . t a t i m that injury prevention by employ.™ i . i n f l u . n c d by the level of 
twnenta given to the .mptoyM). 

The w o r k . r . ' comp.n. . t ion paradipn P O M . a moral h . i a r d for employ.™ a. 
W.U « u o p b y M . ; both .mp loy™, and employ. . . are inaured by t h , p ^ m . The 
rauunn ^ of a no-fault w o r k m ' compemation ayatem undoubtedly d , p r . . u . 

n ^ l t i V " T " 1 P " ™ * 0 " t w » erey,- Firat. i t pmvid.a „ g n o m i c 
^ Z Z l Z . T ' a P [ ° * ° n ' « • ! U - ' O-y h . v . d i . c h ^ any „ . 
V o n ^ b . l . t y to u t j u ^ d work.™. S~ond. t h . m ^ h a m . m . for t h . di . t r ibution of c o . u 
•nd t h . mamtananc. of b . n . f . f b . l o . fu l l c o * . of i ^ u r i e . (which are d i . c u » . d . t 
•water l e n j t h i n P-rt II .B) m . . n that employer.' l iabil i ty m . y not . I w . y . i ^ r . „ e 

" W d a n . . or, put iculu- ly the ^ve r i t y , of i ^ u r i . . i n c r . . . . . . See ASHTORD su­
pra no t . 9, at 417 (arguin, t h . t t * c u « .mploy .™ do not p .y t h . ful l . o c i . l coat of 
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Advocates of prevention, relying upon the apparently 
certain costs of injury which the compensation laws created, be­
lieve that employers' enlightened self-interest should force them 
to engage in aggressive preventive practices.259 Their 
arguments presume that the forced internalization of cost will 
affect employers' practices, even i f the employers are not 
charged wi th wrongful behavior, and even if there is a general 
belief that many injuries are inevitable.* 0 There is, however, 
an internal, paradoxical tension between the presumptions of 
inevitability (which are supported by the no-fault insurance 
paradigm) and assumptions of preventability (supported by the 
financial incentives). Arguably, this tension contributes to the 
political controversy surrounding compensation, as employers 
fight the costs of compensation without investigating the cause 
of the injuries. 

The fact that employers have not committed a legal wrong 
does not obviate the fact that the employer may nonetheless 
have both control over the conditions leading to injuries and 
superior knowledge regarding strategies for prevention. 2 9 1 I t is 
not, however, at all clear that the relationship of costs to 

each additional diaability, their incentive to reduce hazarda ia too low, and that the 
'problem of moral hazard ia inevitable"). 

259. Current commentatora continue to view the coata of workera' compenaation 
as a source of incentive for aafety. See, t.g., Paul C. Weiler, Worken' Compensation 
and Product Liabili ty: The Interaction of a Tort and a Non-Tort Regime, 50 OHIO 
ST. L J . 825, 843 (1989) (explaining that i f employers have substantial financial re­
sponsibility for al l workplace injuries, they wil l be aufficiently motivated to invest in 
precautiona that wi l l prevent their occurrence). 

Workers' compenaation waa expected to induce employers to provide greater 
workplace safety because each f i rm would aaaume the coata of ita workers' 
injuries more predictably than under tort liability. TTie costs of induatrial 
injuriea thus would be included among other businesa coata, and employera 
would be motivated to reduce them by increasing job safety. 

ECONOMIC REPORT OP THE PRESIDENT, supra note 16, at 197. Other commentaton 
have noted that the strict l iabi l i ty workers' compensation rules adopted by the statea 
were aupported by Calabresi'a argument that 'other things being equal, liability 
ahould be placed on the party best able to recognize a relationship between care tak­
ing and costs, and to use this information to reduce accidents.' Hylton & Laymon, 
supra note 255, at 128. This view echoes that of earlier workers' compensation com­
mentator*. Arthur H . Reede, for example, insisted that ' [ a | l l available evidence sup­
ports the view that workmen's compensation is a stimulus to prevention of industrial 
injuries. ' REEDE, supra note 34, at 324. 

260. The presumption is, I think, that the pricing of workers' compensation in­
aurance w i l l provide a sufficient inoentive to trigger preventive activities. This Is ths 
focus of part I l . B of this Article. 

261. This calls for an analysis of the difference between a legal wrong which 
causes harm and action which ia not a legal wrong but which is known in advance 
to result in harm. Clearly, not att actions which are known to cause harm, even oo 
a regular basis, are actionable as legal wrongs. I t is precisely the process of drawing 
these lines which makes the problem of deterrence in workers' compensation ao diffi­
cult. 
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limitations on liability inherent in the system, guaranteed the 
economic stability of firms by protecting employers from both 
the f u l l cost of injuries and major fluctuations in costs 
associated wi th these injuries. 

The general implications of insuring a risk have become 
much more obvious in the years since the first enactment of 
workers' compensation statutes. Insurance is fundamentally a i l 

arrangement that allows for the transfer and distribution of the 
costs associated with risk. 2 6 7 Insurance provides a n 

established prospective cost ("premium") which quantifies the 
future risk and which protects the insured from any further 
losses. The risk, and any incentives associated with assuming 
the risk, are transferred to the insurer.5*8 

Insurance by its very nature requires the spreading of the 
costs of risks through a population; i t is the law of large num­
bers which creates a sufficiently high probability that 
predictions regarding the total losses for the pool wil l be 
correct. As one commentator has noted, "the purpose of the 
insurance is to protect the person liable from the consequences 
of his liability; in so far as this protection can be bought at a 
reasonable price, the economic deterrent effect of liability disap-
pears."2"9 

267. KBETON & WlDISS, tupra not« 247, at 3. •For a price, UiU«lly referred to >• 
a premjum, an inaured tranafera to an inaurer the risk of loaa or the reaponaibility 
for certain coata that may ariae . . . . [Thua] an inaured wil l be able to avoid aua. 
taining further loaaea/ [cL at 11. 

268. Tlie effect of the inaurance contract is, therefore, to transfer any incentivea 
to decreaae claima costs from the insured employer to the insurer. The employer's 
premium coets are aet at the beginning of a policy year. If the insurer can reduce or 
assist the employer in reducing the actual coats of claima during that year, the in­
surer w i l l receive the benefit Employers' gains wi l l not appear until subsequent 
policy yeara in which their premiuma are adjusted to reflect past claims reductions 
through tha merit rating proceaa that ia diacuased below. I t is therefore surprising 
that insurers have not puraued loaa prevention more aggressively aa a strategy. Re­
fer to part III .C.2 supra. More recently, as state insurance regulators have reaiated 
rate increaae applicationa. loea prevention has become more of a focua. See, t.g., Lou 
Control and Prtvtntion, IV NCCI DIGEST, Dec. 1990, at 1 (studying the possibilities 
for loas prevention). ' I n su ren are no longer content t© share the riak; tbey are com­
mitted to decreasing risks as well . . . . In the area of workers' compensation, this 

I the establishment of a safe workplace." I d The article notes further that - l i l t 
is unclear whether the experience rating system haa any effect on the average 
employer's workplace injury rate." I d at 9. 

269. MOKOENSTERN, supra note 7. at 66. Or, stated another way, t h e eiiatenos 
of l iabi l i ty insurance tends to undermine both the corrective justice and deterrence 
rationales for the impoaition of tort liability." Kenneth S. Abraham & Lance 
Liebman, Priuatt Inturance. Social Insurance, and Tort Reform: Toward a New Vi­
sion of Compensation for Illness and Injury, 93 COL. U REV. 75. 86 (1993). See gen­
erally K E N N E T H S. A B B A H A M , DISTIUBUTINO RISK: INSURANCE, LKOAL THEORV, AND 

PUBUC FOUCY (1986) (eiplaining the relationahip between corrective justice and 
liabil i ty inaurance programs). Of course, as 1 have previously noted, corrective justice 
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Despite the high aggregate level of workers' compensation 
ts the current methodology for the distribution of costs 

Sociated with occupational hazards fails to encourage 
^proved safety practices among many employers for two 
jeasons. First, costs are not spread in a manner which provide 
financial incentives to many employers to engage in primary 
ojevention. The insurance pricing scheme, which provides some 
fluctuation of rates based upon the experience of individual 
e m pl 0 yers and classes of employers, maintains the appearance 
0 f an incentive-based system. To the extent that insurance 
premiums are merit-based, the market would tend to reward 
low-risk employers with lower costs and penalize high-risk 
employ61* wi th higher costs. The particular nature of the 
pricing of workers' compensation premiums, however, tends 
both to attenuate the relationship between cost and risk for 
many employers, particularly smaller high risk employers, and 
to obfuscate the connection that does exist. 

Second, despite the apparent internalization of costs, 
employers do not pay the fu l l costs of injuries. A system of 
"sensible compensation"270 means that costs are transferred, 
directly and indirectly, to the injured workers, their families, to 
administrative agencies, and to others. These two issues are 
explored more ful ly in the following subsections. 

The Workers' Compensation Insurance Pricing Scheme 
and Market. The nature of insurance means that costs 
associated wi th risk are shared. Generally, to the extent that 
rates are set based upon a group or community risk and are 
not adjusted for individual experience, those who make more or 
larger claims against the insurance wi l l be subsidized by those 
who make smaller ones. This effect can be partially corrected 
by rate-making processes which adjust the rates of individuals 
within the group in order to reflect individual experience more 
accurately. The goal in the adjustment of rates is to pool that 
portion of the risk that involves uncertain or random events, 
and to individualize rates to the extent that the risks, and 
therefore the costs, are predictable. 

Alternatively, the subsidization characteristic of insurance 
can be decreased by reducing the size of the risk pool, so that 
those i n i t w i l l be closer to each other in experience/making 
the community rate charged closer to the actual experience of 

were not foundation blocks of the workers' compensation system. 
Refer to part ni .A.4 supra. 

270. Weiler, supra note 234, at 840. 
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each member of the group. As experience-rating increases or 
pools become smaller, however, the advantages which flow from 
the sharing of risk decline.2 7 1 The result is that, in the 
workers' compensation market, there is a tension between more 
accurate merit rating, which should promote safety incentives, 
and class rating, which helps employers share financial risks 
related to occupational hazards in their industries. 2 7 2 

In workers' compensation today, as costs and premiums 
have risen, questions of affordability, solvency, cost contain­
ment, equity and adequacy of benefits, and accuracy of pricing 
have all merited attention from the insurance industry. 2 7 3 In 
order to understand the current concerns and their relationship 
to safety promotion, i t is necessary to understand the 
mechanisms used by insurers to price employers' workers' com­
pensation premiums.27* 

271. ABRAHAM, tupra note 269, at 218. From inaurera' perapectivea, aa the aize of 
the pool growe, the amount of predictive uncertainty declines and less capita] ia 
needed to fund the future risk adequately. Telephone Interview with Robert Finger, 
Consulting Actuary, Mil l iman & Robertson, Inc. (Oct. 23. 1993). Insurers themselves 
are more concerned with issues of funding and marketing than with social policy 
implications of rating decisions. 

272. Kenneth Abraham characterizes this tension aa follows: 
Stress on loas prevention in insurance obviously tends to reflect a focus on 
individual responsibility.' I n contrast, emphasis on risk distribution under­
scores the social consequences of loss. Both loss prevention and loas diatribu-
tion, of course, are methods of avoiding the effects of injury and loss- But 
they do so from very different perspectives. Increaaed stress in the future on 
r isk distribution could indicate an evolving recognition of the inevitability of 
a certain amount of injury in a eociety as technological and industrial aa 
ours. At some point i t would symbolize a very significsnt change in social 
perceptions: a collective acceptance of the currents-end perhaps ulti­
mate—imperfectability of our world. Increased stress on loss prevention, on 
the other hand, would reflect the dominance of more traditional ideas about 
individual responsibility for loss and a continuing belief in the possibility of 
progress toward a ssfer. more secur* world. Stress on loss prevention 
through ins lira nee devices might indicate as well that more public forms of 
loaa prevention, auch as direct regulation and the promulgation of mandatory 
safety atandarda, had failed to live up to their promise. 

ABRAHAM, supra note 269, at 216. This underlying tension between acceptance of the 
inevitability of risk (which Abraham eharacteriMs in a positive light) and prevention 
are, of course, preciaely what underlie workers' compensation discuaaiona. Of course, 
there is always a middle ground which acknowledges both the imperfectability of our 
world and our ability to achieve reductions in risks. 

273. David Appel A Philip S. Borba, Costs and Pr icn of Workers' Compensation 
Insurance, in WORKERS' COMPENSATION INSURANCE PRICING: ClJRRKNT PROGRAMS AND 

PROPOSED REFORMS, supra note 132, at l . 
274. The brevity of this summary requires some generalizations. The proceaa de­

scribed is that used by the National Council on Compensation Insurance (NCCI). a 
national rate-making bureau, that prepares rate analyses for the insurance industry 
i n 32 states. A aimilar, but not identical, rate-making methodology is utilised in 
every state, whether the inaurance is provided through a monopolistic atate fund, a 
competitive state fund, a private insurance carrier, or firom a separate high risk 
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a. Rate setting methodology. Employers' workers' 
compensation insurance requirements can be met in most states 
either by purchasing insurance or by self insuring. 2 1 6 

Employ 6™ who self insure pay all of their own costs associated 
with the mandated workers' compensation benefits, as well as 
the costs of litigating any claims which they may choose to 
contest.21" These employers may also be required to contribute 
to various administrative costs of the state agency which over­
sees the workers' compensation program. 2 1 7 Self insurance re­
sults in the purest form of experience rating: self insured 
employers' costs are tied absolutely to their incurred costs. As 
the number of employers who self insure has grown, 2 7 8 the 
number of employers and employees who operate in an envi­
ronment in which payment reflects true workers' compensation 
cost has risen. 2 7 9 I t is, in fact, these employers who are most 
often credited wi th aggressive safety or, at least, claims-re­
ducing programs. 2 8 0 

Employers who purchase insurance have their individual 
premium rates determined through a three-step process of rate-
making. 2 8 1 First, the average premium rate for a state is 
calculated. Second, rates are calculated for separate industrial 
classes into which all employers are grouped.2 8 2 Based upon 

pool. I t is important to remember that rate-making methodologies are developed by 
actuaries wi th concern for adequacy and equity of rates based upon the predictive 
value of past experience, actuaries are not, in general, concerned about the efficacy 
of inaurance rate-making in achieving other goala, including safety. The summary 
provided here doea not attempt to explain the precise justification for the reaulting 
rate methodologiea. For more information regarding rate-making methodologies, see 
generally WORKSRS' COMPENSMION INSURANCE PRICING: CuRRKOT PROORAMS AND 
PROPOSKD REFORMS, supra note 132; Beckwith, supra note 7. at 68-60; C. Arthur 
Willisms, Jr.. Worken' Compensation Inaurance Ratea: Their Determination and Regu-
lotion, in CURRENT ISSUES IN WORKERS' COMPENSATION 209 (James Chelius ed., 
1986). 
276. Beckwith, supra note 7, at 62. 
276. I d . at 69. 
277. Sse, eg.. W. V A . CODE 9 23.2-9 (Supp. 1993). 
278. Refer to note 30 supra. 
279. Workers' compensation costs are limited in a variety of ways. Not only are 

all iqjuries and illnesses not compensated, but the level of compenaation itself re­
sult* in externalixation of cost* from the system. The iasue of this extemalization is 
diacuased below. Refer to part III.B.2 infra. 
280. Set, eg., Beckwith, supra note 7, at 69 (etating that aelf inaursnce provides 

the grestest inoenUve to the employer to provide a safe working environment for 
employees). 
281. Appel & Borba, supra note 273, at 6. 
282. Id . NCCI uses more than 600 industrial daaeifications in calculating ratea, 

although only about 300-400 of these may be in active uae in any particular atate. 
I d Telephone Interview with Robert Finger, supra note 271. Other rate making enti­
ties may uae fewer. For example, the West Virginia Workers' Compensstion Fund, a 
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the aggregate claims experience in that class, generally over 
the preceding three year period, the size of payroll in that 
class, and the insurer's administrative and related expenses, 
the insurer calculates a base or manual rate for the entire 
class.289 This manual rate, expressed as an amount per $100 
of payroll, reflects the total predicted costs that the insurer 
anticipates employers in that class will incur during the 
subsequent policy year.28* Third, the insurer may adjust the 
employer's premium from the manual rate based upon that 
employer's claims loss experience. 

Manual rates vary widely from one industry to another, 
reflecting the variation of the experience of different groups of 
employers. The highest rate in a state "will routinely exceed 
the minimum by a factor of 100, and in extreme cases can 
exceed the minimum by a factor of 1000."285 This grouping of 
employers lessens or eliminates cross-subsidization between 
industries as long as rates are adequate to cover the incurred 
costs in any policy year.288 Obviously, manual rates rise as 
the average experience of an industrial group worsens, and fall 
as the average experience improves. In the majority of states, 
changes in these ratea must be approved annually by the state 
insurance department or an equivalent oversight agency.287 

Small employers who pay below a certain amount of 

monopolutic atate fund, ueea 91 auch daasificaUone. Thenc clnases are eatabliahed 
based upon the level of risk in an industry, not upon the product that is produced: 
they therefore do not coincide with tho Standard Industrial Code (SIC) clsssifications 
utilised for other employment data-fathering. This further complicates the dats prob* 
lems discussed in Part I of this Article. 

283. Appel & Borba, supro note 273. st 6-6. 
284. In theory, the manual rate should represent a true average. Because of 

some aberrations in tha rate-makinf processes, however, the manual rate in sOme 
instances deviates from the actual average of employers' calculated rates. This is the 
rosult of the distribution of employers after the application of the experience rating 
formula and is referred to as the 'off balance.' The precise nsture of aberrations 
like thia in the rate-making process are beyond the scope of this discussion. 

2B5. Appel k Borba, supra note 273, at 6. 
286. Workera' compenaation rates must be adequate to cover the expected losses 

which an allocable to the particular industry. The failure to adhere to this princi­
ple can cause unintended interjurisdictional, interindustry and interfirm cross-subsidi-
xation, which can have far-reaching and adverse implicationa.' Id. When inadequate 
ratea are charged, the reaulUng deficit may raquire cross-subsidization between in­
dustries in subeequent year*. See Robert Finger & Robert Briscoe. Workers' Compen­
sation /nsuraiu* ArmngtmtnU in West Vuginui, JOHN BURTONS WORKKRS' COMPSN-
8ATION MONtTOR, MayJune 1991, at 3. To the extent that the payroll in high riak 
induatriea dedlnea, the Ainding is likely to be drawn from other industries, id. 

287. Historically, most states had administered pricing systems in which changea 
in manual ratea foe industries were aubject to review and approval by a state regu­
latory body. Klein, supra note 62, at 7-8. Since 1982, sixteen sutes hsve instituted 
oompetitive (rather than regulated or 'administered pricing") rating for workers' com­
pensation, [d. 
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premium per year are required to pay the base or manual rate, 
irrespective of their own claims experience. The size of these 
non-rated employers varies depending upon the base rate in 
their industry; in an industry with a $10 per $100 base rate, 
the minimum amount will be reached with fewer employees 
and less payroll than in an industry in which the base rate is 
$0.50 per $100.288 Because of the small pool of employees, 
and the resulting low frequency and small numbers of claims, 
the injury experience of these employers is generally viewed by 
actuaries as too random to have any predictive value; 
prospective atjjustments to rates would therefore not make 
sense. Any effort by these employers to improve their own 
safety records will therefore not be recognized by the workers' 
compensation rate-making process. 

In contrast, larger employers' rates are individualized and 
therefore deviate from the manual rates of their industries. The 
merit rating process is designed to create rates which better 
reflect the individual employer's experience in relation to the 
entire class. Three different methods are used for merit rating 
purposes: schedule rating, retrospective rating and dividend 
plans, and, most commonly, experience rating.289 

Schedule rating involves the prospective adjustment of the 
manual rate at the beginning of the policy year in order to 
reflect the employer's internal practices. Individual employer's 
rates are based, at least in part, on a prediction about 
anticipated future claims, but this prediction is not based on 
the actual past claims experience of the employer. For example, 
in the early years of workers' compensation, this prediction 
might have been based on safety audits of the enterprise's 
operations.2" This approach to rate-making was common until 
1934, at which time it was largely, although temporarily, 
abandoned aa the industry came to view it as actuarially 
unsound.2" Schedule rating has recently reappeared in some 

288. The minimum premium amount for merit rating is currently set at SS000 
per year in a typical state. Telephone Interview with Robert Finger, aupra note 271. 
This means that employers paying »10 per $100 will be experience rsted when their 
payroll reaches $66,000 (or about two to three employees earning $16,000 to $20,000 
per year). In contraat. employers paying $0.60 per $100 will need a payroll of 
$1,100,000 or 66 employees earning $20,000 in order to be experience rated. The 
minimum amount of premium which triggers experience rating has, of course, in-
creased over time. Williams, supra note 274, at 211. In 1983, it waa $2500 Id. 
289. Id. 
290. SOMERS * SOMERS, supra note 34, st 106. 
2S1. I d at 106-07 (noting that in thia early form, 

(dleblta or credita were given to the insured employer, in advance of actual 
experience, on the basis of plant safety inspection (aicl . . . . Gradually, 
however, the inherent limitations of the [achedule rating] plan determined 
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states in the form of legislatively-mandated prospective 
premium discounting, which is designed to provide an 
inducement for employers to engage in cost-cutting or injury 
preventing practices.2 9 2 

Retrospective rating, introduced in 1936 after schedule 
rating was abandoned, adjusts the employer's premium at the 
end of the rating period based upon that employer's actual 
experience during the policy year. 2 9 3 In general, retrospective 
rating is a device used by insurers to market insurance to 
larger employers who might otherwise self insure. In essence, 
the insurance carrier agrees, within formal negotiated bound­
aries, to rebate premium to employers who perform better than 
anticipated during the policy year.2 9 1 Dividend plans similarly 
rebate premium at the end of the policy year;"* these plans, 
although actuarially similar to retrospective rating, do not 
guarantee the end-of-year return and are more clearly driven 
by market factors.™" Retrospective plans offer to employers 
an intermediate solution between simple experience rating, 
which operates on a prospective basis only, and self insurance, 
which requires the employer to bear the entire risk. 2 9 7 

Prospective experience rating is the most common form of 
merit rating i n workers' compensation. Experience rating 
formulas generally look at an individual employer's claims costs 
over the preceding three years in comparison to the average 
claims costs in the industrial classification. The insurer then 
calculates an "experience modification rate" or "modification 
factor," based upon the employer's relative experience. For low 
claims employers, this modification factor w i l l be less than one; 
for high claims employers, i t wi l l be greater than one. The 
individual employer's rate is adjusted prospectively by 
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r l t t * ^ V " ^ 6 b a 6 e r a t e ^ t h e - I - d f i c calculated 
modification factor. Thus, employers wi th better than average 
claims expenence pay less than the manual rate; employee 
wrth worse than average experience pay more than the m a n u ^ 

Al l merit rating schemes serve several purposes. First thev 
are a device for correcting rate inequities tSough 
3 ? . r 0 n d ' 8 c h e d u l e - « ^ and dividend p ^ Z 

fn a r a P O n f " f P " * * ™ f o r a f t w n t insurance ca£ie™ 
in a largely regulated environment. Third, merit rating is viewed, by 
prevention. 

some, as an important stimulus for injury 

• v ^ n , i f i t ^ S a f e t y ™ e n t i » " - The merit rating 
sa t tn T 1 6 ™ * 0 " 6 arguments that workers' compln 
sation costs create safety incentives. In theory, the ra te-set t i^ 
charactenst.cs of workers' compensation should i n c a s e s a 5 

a t ? ™ l a U v 0 e W r ^ ^ ^ ™ M c o s f l f labor relative to capital in hazardous industries the rate 

r ^ r T 8 S h n U l d C O n t r i b U t e t 0 a n " " " " " y - w i d ; reduc™£ 
n d ™ « y ^ 0<:at;,ng ! a b o r , f r o m m o r e d a n ^ - * 

industries. Tfos reallocation from more hazardous goods-
producing employment has, of course, occurred*" N^edlLs to 
say, i t is difficult to attribute this Z ^ e to w o r W 
T ^ Z ^ l ^ r U thTmo" 
Second ^ . ^ l n d U a t r y a r e t h e o n e s t h a t close."' 

I s U for m o l ^ r ^ ^ 8 e t t i n g S y S t e r a 8 h o u I d ^ a s e the 
Z e r o L T ^ l ^ W i t h i n a n i n d u 8 t ^ - " ' a t i v e to 
safer ones. The i„cent,ve for the more dangereus firms to 

ita demiM. Moat important wara ita reliance on physical or engineering fac­
tors aa the sole criterion of safe operation to the exclusion of morale and 
other human factors, ita -inapplicability to many occupations, and the impos­
sibility of creating aatisfaetory inapection standards). 

292. See. MASS. GEN. UWS ANN. eh. 162. I 63A (Weat 1989); Mo. ANN. 
STAT, t 287.126 (Vamon 1988); W. VA. CODE i 23-28.3 (Supp. 1993). For a full dis­
cussion of this recant davelopment, refer to Part IV infra. 
293. SOMERS A SOMERS, upra note 34, at 107. 
294. Id. 
296. Id. 
296. Telephone Interview with Robert Finger, supro note 271. Dividend plana are 

leaa highly regulated and fenerally do not have to be filed with atate inaurance 
departmenta. Appel & Borba, supro note 273. at 8. 
297. On the other hand, thia rating system msy decreaae tha insurer's incentive 

to provide Ices control serricea to an employer-client, because the partial transfer of 
risk to the employer decreaaes any potential gain for the inaurer in providing loss 
management aervicee. 

299. S m i U , Z ^ 1 r ? ' . X * B '" t" ,• "»"* ^ 2 7 3 ' " I 3 -

-Plo^umt; by I W ^ C had M l e n ^ r ^ ' " * " " " ^ of privato 

^ ^ Z ^ J Z E £ P S ™ l ' ' " ^ ; ^ " ^ BUREAU or 
[bereinaftor EMPUIYMENT ^ I S ^ S P i S S " 4 7 ^ ^ ^ 

c - i i " - ^ ^ ^ r ^ ^ " - W compenaation may be 
m a i ^ . infra. " " " ' " ' y ^ " ^ ^ enterpnae. from extinction. Refer ta p ^ 

t^zzTin^Zr': c"" "T1"*ii ^ - -
NCCI DlOBST, D.:. 19b2. « U Compentat^n EtperUnc. Rating. VII 
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costs, and hopefully injuries, is thereby reduce claims 
increased.3 0 3 

Employers' rates within the same industrial classifications 
can indeed vary tremendously based upon experience rating 
calculations. The Upjohn Study50* was in part instigated by 
the existence of variations in intrastate rates paid by employers 
i n the same industry. In West Virginia, employers' rates in the 
same industry vary by a factor of six or more. 3 0 5 This pattern 
is common throughout the country. 3 0 6 I t is these variations 

303 RICHARD B. VICTOR ET AL.. WORKERS' COMPENSATION AND WORKPLACE SAPE-
xt: SOME LESSONS raon ECONOMIC THEORY (RAND REPORI) x-xi (1982) [hereinafur 
VICTOR, WORKERS' COMPENSATION AND WORKPLACE SAFETYI (concluding, b.»ed on . 
•lmul«t«d model, thet the experience reting eyitem m»y incre»»e enlety incentivea 
(ot large fmna and decreaae it for amall firms. Firma with as few as 25 employees 
in haiardoua industries may, however, hsve significsnt financial incentivea to reduce 
claima costs); Smith, supra note 7, at 671. But see the various experience rating 
studies, supra note 258, which hsve failed to find any relationship between safety 
and experience rating. 
304. Refer to note 7 supra. 
306. The following aro examples of rates, modification factors, and calculated 

ratea per $100 of payroll for West Virginia employe™ with high and low modifica­
tion factors (1989 data, information drawn from filea of the author). "A" and "B" in 
each induatry represent different employers with substantislly different claims expe. 
rience. The base rates in West Virginia during this period were artificially depressed 
and therefore, although the relationships among classes and employers are instruc­
tive, the actual amounts are not actuarially sound. See Spieler, supra note 252. st 
347. 

Industry Base Rate Mod Factor Assigned Bate 

1 Hospitals 0.83 A. 0.66 0.55 1 Hospitals 
B. 3.38 2.81 

Coal 16.80 A. 0.35 5.88 
B. 3.76 63.17 

General 6.71 A. 0.66 4.43 
B. 2.47 16.67 

Clerical 0.38 A. 0.68 0.26 Clerical 
B. 6.64 2.62 

Tha very high modificaUon factors on this chart may, however, repreaent errors in 
the ra terns king process. According to Robert Finger, consulting actuary to the West 
Virginia Workers' Compenaation Fund, modification factors should rarely rise above 
2.0. Telephone Interview with Robert Finger, supra note 271. Higher modifications 
may, therefore, reflect the fact that an employer has been elsssified into the wrong 
industrial class. Id. 

806. The Business Roundtable's publication for the construction industry gives the 
following example: 

(Clonsider two contractors with different EMRs [experience modification rat-
ingal bidding a job with $10,000,000 direct labor coats and a manual rate of 
$16.00. 

V 

i 
1 
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which have led to a call to employers to pay attention to safety 
in order to control their costs.301 

The actual experience rating methodology dampens the 
incentive effects, however, the relationship between claims costs 
and experience is not as simple as the general contours of the 
rate-making process would make i t appear. First, the 
calculation of an individual employer's modification factor does 
not include any adjustment for the relative wages paid to 
employees in the same industry; the total workers' 
compensation premium for an employer is the product of total 
payroll multiplied by that employer's calculated rate. 3 0 6 This 
has the troubling consequence of penalizing high wage, safe en­
terprises and rewarding low wage enterprises in the same 
industry. Thus, i f relatively safe employers pay wages that are 
higher than average, their total premium paid for each f u l l 
time worker may be higher than in firms with higher injury 
rates but lower wage rates. In some industries, particularly 
construction, the failure to correct for wage differentials may 
also encourage the hiring of less skilled, lower paid, workers. 

Second, the use of a three year average for the calculation 
of individual employers' rates results in a significant lag time 
before improvemenU in injury rates yield substantial reductions 
in workers' compensation premiums. 3 0 6 A single year 
reduction in claims costs is generally not viewed as actuarially 
credible for rate making purposes. Employers who have 
achieved claims cost reductions may, however, have a difficult 
time understanding this delay. 

Third, and perhaps most importantly, not all of an 
employer's experience "counts" in the calculation of modification 

Contractor A has sn EMR of 0.60 
His workers' compensation insurance premium is: 
$10.000,00Crtl00 i $15.00 x 0.60 = $900,000 
Contractor B has an EMR of 1.40 
His workers' compensation insurance premium is: 
$10,000,0043100 x $16.00 x 1.40 = $2,100,000 
The safety dividend to Contractor A is $1,200,000 ($2,100,000 less 
$900,000)—12 percent of direct labor coat' 

THE BUSINESS ROUNDTABLS, THE WORKERS' COMPENSATION CRISIS . . . SAFETY EXCEL-
LENCE WILL MAKE A DIFFERENCE 12 (1991) [hereinafter THE BIJSINF.SS ROUNDTABLE). 

307. See generally Welch, supra note 7 (citing empirical studies showing that 
employers with aggressive ssfety programs tend to exhibit lower workers' compensa­
tion costs). 
308. Appel & Borba. supra note 273, at 6. 
309. Richard B. Victor, Expenence Rating and Workplace Safety, in WORKERS' 

COMPENSATION BENEFITS: ADEQUACY, Equinr, AND EKFICIKNCY, supra note 29, at 71, 
76 [hereinafter Victor. Experience Rating and Workplace Sa/et>] (stating that becauae 
insurers base the experience modification factor computation on data collected from 
the previous three yean, current prevention will not yield inatantaneous savings). 
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factors. The extent to which an employer is rated as a reault of 
its own experience depends on the credibility or predictive 
value of that employer's experience.310 As employers' total 
premium amounts grow, reflecting both larger payroll and the 
level of general hazard in the industry, the credibility of their 
past experience also grows. About ten to fifteen percent of 
firms, in which ninety percent of employees work, ar« 
experience rated. 3 1 1 Because experience rating cutoffs rely on 
size of total premium, not on size of payroll, the more hazard­
ous the industry, the more that experience rating reaches 
smaller firms. 

The degree of experience rating varies, however. Workers' 
compensation insurance rate-making assumes that the severity 
of an injury is less predictable than injury frequency.3 1 2 The 
most important factor is therefore the frequency, not the size, 
of claims; an employer's rate may be affected more by two rela­
tively minor injuries (e.g., sprains) than by one injury resulting 
i n permanent total disability or death. 3 1 3 

310. Al thoufh the incentive value of experience rating appearg to indicate that 
more i i better, inaurance induatry reeearchera argue that " i t would be unfair to 
injured* to charge back loaaea that were random and eeaentially unpredictable.' 
Gary Venter, Sxperitnce Rating—Equity and Predictive Accuracy. I I NCCI DlCRST. 
Apr. 1987, at 27, 28. 

311. Appel & Borba, aupra note 273, at 6 (diacuaaing the impact of experience 
rating in NCCI juriadictiona). Thia diatribution ia reasonably conaiatent wi th the 
general diatribution of worker* by employer a i u , which ahowa that 15% of employeea 
work i n firma wi th nine or fewer employeea. Small firma conatitute 76% of total ea-
tablUhmenU. BUREAU OP LABOR STATISTICS, U.S. DEPT OP U B O R . BULL. 2419, EM 
FLOYMENT AND WAGES, ANNUAL AVERAGES 632-33 (1993). 

312. TTiia aaaumption ia baaed on hiatorical experience. Telephone Interview with 
Robert Finger, aupro note 271. Injury frequency ia apparently viewed aa a reflection 
of underlying condition* in the workplace, while aeverity ia tied more to the behav­
ior and characUriatica of the individual worker who ia injured. The particular 
individual'* ref leus , age, overall conditioning, level of work motivation, eoceaa to 
quality to medical care, etc. may affect the aize (i.e., the aeverity) of the claim, f i 

313. I n othar word*, the employer wi th a aingle claim of $150,000 ia presumed to 
be a better riak for an inaurer than an employer wi th ten claima of $2000 per 
claim. Thi* may i n part explain the energy wi th which some relatively knowledge­
able employera seek to deter Uie fi l ing of smaller claims through a variety of strate-
giee, including having injured workera report for work (and pay) without assigning 
them work. This particular strategy may benefit worker* in the short run, tioc* 
they w i l l collect f u l l wage* during the period of temporary disability, but may disad­
vantage them i n the long run, as they lose both permanent partial and medical 
benefita related to the injury. 

H i i s weighting toward frequency is accomplished by dividing each actual loaa 
into primary and excess component*. Victor, Expertem* Rating & Workplace Safety, 
eupra note 309, at 76. Although both loaaes are adjuated based upon the credibility 
of an individual employer's experience, the primary Loa* (currently set at $6000) i * 
given greater weight for al l individually rated employera, irrespective of aize. Venter, 
aupra nota 310, at 33. Thia figure alao haa changed periodically. Victor, Expenence 
Rating and Workplace Safety, eupra note 309, at 76 ($2000 wai previously the pn-
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As employers' size, hazardousness, and wage scale, and 
therefore annual premium, grow, the credibility of that 
employer's experience with more severe claims is also presumed 
to grow (reflecting increasing levels of actuarial certainty that 
past experience wil l be replicated in the future). The rate 
therefore becomes more sensitive to the employer's actual 
experience.3" Although manufacturing firms with as few as 
three to four employees may be experience rated, the size of 
the firm's workforce would have to be 1000 or more before the 
firm is ful ly experience rated. 3 1 6 The result of this process is 
that relatively smaller employers' premium rates cluster around 
the manual rate; their rates can only change significantly as 
the experience of the entire class changes.3" 

mmry low cutoff). Because the exceaa loaa ia viewed aa less predictable, i t ia given 
relatively less weight, particularly for amaller employera. The Amount of the excess 
loss that affecu an employer's rate depends on s variety of factors, including 
amount of premium paid in the laat benefit period. There is also an upper l im i t for 
the amount of the exceaa loss thst counts in the rate-making proceaa; losses sbove s 
certain amount are, thua. alwaya viewed aa random for purpoaea of rate-making. Id . 
Therefore, irrespective of the size of an employer, no employer wi l l be charged fu l ly 
for an extremely aevere claim or for cataatrophic events in which multiple workers 
t-e severely injured or killed. This tnesns thst mine disssters or firea reaulting in 
deaths are not fully recognized by the experience rating ayatem. Thia ia true irre­
spective of the level of employer culpability. In other words, the fact that workera 
died because the doors of the Imperisl Foods' chicken plant were locked might not 
result in significantly increased workers' compensation rates. 

314. For example: 

Employer A has a poor experience rating, with losses double the industry 
average, yet Its credibility factor is only 25 percent. Employer B has a bet­
ter injury record, BO percent lower than the induatry average, with the same 
26 percent credibility factor. With no credibility factor uaed. experience rat­
ing would double Employer A's premium, and give a 50 percent discount to 
Employer B. With the credibility factor, Employer A ia charged only 25 per­
cent above the industry sversge, and Employer B receives a discount of just 
12 1/2 peroent . . . . m h e effect of the credibility factor ia to reduce finan­
cial incentives for injury prevention, and to blunt financial diamcentivea for 
firms that acxrue poor induatrial accident records. 

Beckwith, supm note 7, at 59. 

316. Worrall & Butler. Experience Rating Molten, eupra note 12, at 86. Thus, s 
continuum exists along which employers can be experience rated. The weight given a 
fina'a own experience increaaea with the firm's size. Smith, eupra note 7, at 571-72. 
For exampU, a 60% reduction in injury costs would result in no decline in premi­
uma for a firm of seven employee. I d at 591-92. However, the same 50% reduction 
in a firm of 10 employeea would result in a 6% drop in premiums: the reduction 
w u l d equal a 17% decline for a f i r m of 75, a 38% decline for a f i rm of 750, and a 
ful l 60% decline only for firma with 1750 or more employeea. Id . st 672. 

316. I n reviewing the experience modification of employera with riska of $20,000 
to $60,000 expected loaaea, employera with no losses had modification factora in one 
state between 0.70 and 0.80, employers w i l h a single loss or a amall number of 
minor losses had modification factors of 0.80 to 1.10. See Gillam, supra note 302, at 
61, 53. I n contrast, larger employers, wi th expected loaaea between $200,000 and 
•600.000. end up wi th a diatribution of modification factors which look, like a bell-
shaped curve. I d . at 67. 
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Several other problems result from this experience rating 
process. Relatively high risk smaller employers tend not to pay 
for the fu l l cost of their individual experience, thereby 
attenuating any incentive effects to increase worker safety. The 
clustering of rates around the manual rate appears to result in 
a subsidy of high claims employers by low claims 
employers.317 In addition, low claims employers may not be 
ful ly rewarded for their superior experience; their rates wi l l 
remain close to the manual rate even after years without any 
injuries or claims. 

Not surprisingly, many employers do not understand the 
rate-making system. Because of its approach to l imit ing the full 
impact of losses, the experience rating system can yield higher 
modification factors, and consequently higher insurance rates, 
for employers with relatively lower claims costs. A Business 
Roundtable publication provides the following example. A very 
small contractor, with minimum expected losses, cannot have a 
modification rate of less than 0.90 in one state's workers' 
compensation system. 3 1 8 A larger contractor with a worse 
overall safety record may have a modification factor of 0.6, 
because the larger employer's past experience is seen as having 
greater predictive value; the larger payroll therefore provides 
this employer with the potential for a lower rat ing. 3 1 9 The 
larger contractor wi l l therefore pay a substantially lower in­
surance rate than the smaller employer, despite the smaller 
employer's better experience. Even with complete information, 
employers would have a difficult time understanding this 
result; although this process may be actuarially justifiable, the 
result certainly appears illogical. 

These problems are compounded by certain anomalies in 
the rate-making process which, until recently, tended to reward 
certain employers excessively. In some instances, these rate-
making quirks may have resulted in providing very strong 

317. In fact, thia is not a trtis aubsidy. Small employers' rstee cannot drop be­
cause their prior experience lacka sufTicient predictive value. Id. st 56. They there­
fore remain in a pool of insureds who may have worse experience in the coming 
policy year. Since ratea are established prospectively, the ratea of these employers 
remain relatively high. This can happen year after year. This effect extends to em­
ployers with risks (i.e., annual premiums) in the $200,000 to $500,000 range. Id. at 
67. The fundamental question is whether the experience of these smaller employers 
is as uncertain aa NCCI rating methodology would appear to indicate. 
316. THE BUSINESS ROUNDTABLE, supm note 306. at 10-n. 
319. Id at 11. 
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incentives for loss prevention for some employers.3 2 0 While 
these quirks appeared to provide substantial safety incentives 
to employers, they also contributed to the level of confusion and 
resulting hostility engendered by the complexity of the rate-
making process. Thus, the relationship between prevention and 
cost savings may be confusing, even when i t in fact offers 
maximal safety incentives. 

Finally, experience rating and the rate-making process in 
general can only effectively reflect the incidence of injuries and 
illnesses for which compensation is actually paid or 
approved.321 As a result, the process fails to reflect any 
injuries which have occurred but which have not appeared in 
the compensation system. In particular, occupational diseases, 
as a class, tend to be inadequately reflected in insurance rates. 
Because of long latency periods, uncertainty in diagnosis, and 
obstructions to eligibility found in many compensation systems, 
they may never be compensated at a l l . 3 2 2 Moreover, because 
of their latency periods, the costs of many diseases cannot be 
charged against an employer in the period in which the 
exposure to the disease-causing agents occurred; i f these 
diseases are ever reflected in the rates, their impact generally 
does not occur contemporaneously with the existence of hazard. 

Therefore, the experience rating process fails in three ways 
to send a clear message to employers regarding the benefits of 
improved safety. First and perhaps most obviously, the process 
does not reflect any of the externalized costs associated wi th 
occupational morbidity and mortality which are not included i n 
the workers' compensation system. Second, for many employers, 
i t fails to respond to true underlying injury and illness costs. 

320. See gentrally VICTOR, WORKERS' COMPSNSATION AND WORKPLACB SAFETY, 
supra note 303; Victor, Experience Rating and Workplact Safety, supra note 300, at 
79. Acconling to Victor. NCCl's prior rating plan produced both debits and credits 
that were too high for large accounts and too low for smaller insureds, although it 
worked well for risks whose expected losses felt in the middle range. As a reault of 
these anomalies, some employers actually made more than Si for each $1 saved in 
claims coats through the experience rating process. At the ssme time, *(f]inna with 
greatar than expected losses are penatixed with premium increases that exceed the 
additional losses. This world is quite symmetric." Jd. 

The NCCI hss recently revised the rete setting methodology to correct for 
these aberrations. See Venter, supra note 310, at 31-35 (noting that the new plan 
-builds in a little less sensitivity to actual loos experience' for the group for whom 
the rating ayatem had previously shown excess sensitivity). The new methodology 
waa adopted by NCCI in July 1990. See Hager, supro note 13, at 44. 

321. The ratemaking process thus provides employers significant incentive to 
reduce the number of claims that are filed or paid, either through pressuring injured 
employees not to file claims or through challenging the eligibility of claims once they 
are filed. This problem is the focus of the discussion in part lll.C infra. 
322. Refer to note 101 tupra. 
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Third, to the extent that i t does reflect these costs the rat 
making process tends to obscure this message, making i t £ 
ficult to discern the relationship between costs and injurv . i S 
illness rates. ^ ""o 

There is good reason to believe that many employers hav. 
no idea of the interrelationship between their workers' co l 
pensation premium rates and their underlying rates of i J ^ " 
The findings in the Upjohn Report were particularly t roubh^ 
on this subject.3 2 3 The survey asked the 124 respondent 
employers to report their current cost level and to indicate t h . 
trend in these costs over the preceding three years. Onlv 17 
employers actually provided an estimate of their costs and J 
cording to the report, 'many of these were not credible 
w p o n s e s . ™ The conclusion reached was unavoidable 
IMjany i f not most employers did not know their current WP 

[sic] cost level . ' 3 2 3 Employer ignorance of both the amount 
paid and the reasons for it , may explain one of the renorf. 
accompanying observations: that high claims employe™ are 
hkely to blame either workers or the workers' compensaC 
system for their high costs.32" nsauon 

This level of ignorance also helps to explain the resulu of 
studies which have investigated the effectiveness of the 

Z J E T T ^ S T T ^ p r o m o t i n K S f l f e t y - I n ««n*« l . these 
studies have failed to demonstrate a clear relationship between 
expenence rating and increased safety efforts. 3 2 7 Those 
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323. Refer to note 7 eupra. 
324. Upjohn Report, .upro not. 7, . t IIM3 (emphe.i. edd.d). 

V b L . t ^ " " ™ ^ l u ' i o n » " " " " • n t - i tk my own experiene. „ We* 
r Z Z t W... v7 C ° m > ' n " t r Commieeioner. Between ,985 .nd 1989 m . n S 
^ e h I « T . T " " T M " , y ' ! m p l 0 y , r " «>n«nu«l to . „ 
S f t Z , ^ " " f 1 - " »'»»« in worker.' co m p«n.. t io n coeu. Dun^ 

^ ' n e ? " * * " i n C r " " ^ """"Se"- ' •*» • c Jd only 
^ . T o T S T l 1 " .".Ployer'. experience h.d wo^ned in c o m p e n to 
ttat of the other employ.™ u. th.t indu.tri.1 cl...ific.tion. Th.t ... i n c ^ ^ T i n I Z 
S ^ ^ t a T t r " . " J * " r i , > , " * b " to - " - i t cl.im. e x p e n d 

fct^r/heY^itrm^z. m•", rf th«m -
326. Upjohn Report, .upm note 7. . t 1V.2 V- l l 

L .u . T ™ , f t t , * , n C ° n < : 1 , " i ' , u , >' " f ' t y effect. m.y be ob-
- « d b y the .b«rv.d phenomenon thM work.™ file mo™ cl.im. when benefit 
ru». & , Smtth. .up™ not. 7. . t 681 ( M t i n , -Wvidenc. th.t OSHA .nd work.™' 
comp.n..0on h.v. reduc^ imurie. in the workpLc. i . minim.l . . . . In the J . " 
« c k ^ M c o m p e n . . ^ red «Y.t, eff«to „ d . ^ l y .w.mped by reportin, e f f ^ . - ) . 
^ J T T , " r * i M d i f " i th benefir im^Je,TLd 

u ^ ° U m , , * r i ° ' U r i " c < , u l ' 1 r i " - ' * Butler. ErpeneJ 
W Jfotter.. .upm noto 12, et 83. Tlti. further .t.mul.te. ch.r^. Z 7 Z 

investigators who have concluded that experience rating 
•matters" have primarily found an association between larger 
gjmfl and better safety records.328 Because larger employers' 
nremiiun rates more closely reflect their true experience, these 
Studies have concluded that experience rating is the cause of 
improved safety. Given the wide number of variables which 
may cause a larger employer with greater financial and person-
pel resources to achieve better safety, the drawing of this 
causal link may be fallacious. I t is nevertheless interesting to 
n o t e that experience rating studies confirm information 
collected elsewhere: larger firms do tend to have, or to report, 
fewer injuries. 

c. The effect of special funds and the residual market. The 
evidence is, therefore, not strong that the distribution of costs 
through the experience rating process is an effective stimulant 
for safety. To the extent that smaller high risk employers have 
their experience discounted through the rate-making process (or 
do not understand that process), the likelihood that workers' 
compensation costs wi l l encourage them to improve workplace 
safety inevitably declines. Moreover, high risk employers have 
the effects of their own experience further dampened as a 
result of two other components of workers' compensation cost 
distribution: special funds and the rate structure in the 
residual high risk insurance market. 

Special funds in workers' compensation are explicitly 
designed to create a large, non-merit-rated insurance pool for 
certain risks. 3 2 8 Most commonly, second injury funds subsidize 
injuries that occur to employees who have preexisting 
disabilities. 3 3 0 These funds have a laudable goal: to encourage 
the continued employment of previously injured workers by 

woritera* compeneation cri . i . i . the fault of worker., who make inappropriate or ex­
ceaaive claima upon the ayatem. Refer to part III.C tn/ro. 
328. 5M; Worrall & Butler, Experience Rating Matter,, eupra note 12, at 91-

92 (notiat an aaaociation between firm aize end .afety and concluding th.t larger 
firm.' comparatively better .afety reoord i . derived from the worker.' compeneation 
experience rating ayatem). U t i . conclusion i . coiuistent with the simulation model 
developed by Richard Victor which projected greater incentivea for larger insured 
6nns. VICTOR, WORKERS' COMPENSATION AND WORKPLACE SAKBTT, supm note 303, at 
51-64. 
329. See Lloyd W. Laron A John F. Burton, Jr., Special Fund, in Workere' Com­

peneation, in WORKERS' COMPENSATION BENEFITS: ADEQUACY, EQUITY, AND EFFICIEN­
CY, eupra note 29. at 117; Hylton & Laymon, supra not. 255. at 167-70. 
330. Some states require these preexisting disabilities to be of a particular type 

or to be work-reLted; other, do not Moot .tete. require that the combined injurie. 
rMult in permanent total disability. See Larson & Burton, aupra note 329, at 123-
26. 
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removing any direct liability for reinjury from the individual 
employer. The funding for these injuries is usually drawn from 
all employers without regard to claims which are made against 
the fund and without regard to where the original injury oc­
curred. 3" The result is that the costs of claims paid by these 
funds are not internalized by individual employers; instead, 
they are paid through the fund without any effect on the 
employer's premium rates. 3 3 2 An unintended consequence of 
this is that both experience-rated and self-insured employers, as 
well as insurers, have an incentive to "dump" claims into a 
second injury fund to avoid any financial responsibility for the 
costs of the claim. 3 3 3 This dumping results in further ex­
pansion of administrative review of claims to weed out those 
which are improperly filed against the special funds. 3 3 4 

The functioning of the residual market in workers' 
compensation further subsidizes high risk employers. As costs 
rise at a rate greater than payroll, manual rates should 
increase. I f rates are prevented from rising as experience 
worsens by either market or regulatory forces, insurers wil l 
only write private voluntary insurance for those potential cus­
tomers who have better than average experience. In systems 
which do not require an enterprise or individual to purchase 
insurance, high risk individuals wi l l often forego buying 
insurance i f the merit rating system makes the insurance 
prohibitively expensive. This phenomenon has, for example, 
been observed in the health insurance market and is a contrib­
uting element to the current reform attempts. 3 3 5 

On the other hand, i f insurance is mandatory and 

331. The beeie for the funding can be a aurcbarge on benefiU, premium, or a flat 
amount. Id . at 127-28. 

332. ItL at 127 Giating the varioua waya in which the funda are financed). 
333. Experience with dumping waa particularly acute in Weat Virginia, where the 

second injury funds premiums were grossly inadequaU to cover the incurred costs 
for permanent total disability claims, particularly those clsims which arose from 
declining hazardoua industries like coal mining. See Spieler, supro n o u 252, at 354-
56. 

334. Often, this is accompliahed by requiring employers to notify the workers' 
compensation adminiatrative agency regarding the diaabled status of individual em-
ployees when they are hired. Needleaa to ssy, this in t u m led to a rather complex 
diacuaaion regarding the interrelationahip of this process to the hiring procedures 
under the Americana with Disabilities Act. See EQUAL EMPLOYMKNT OppORTUNrTY 

COMMISSION, A TECHNICAL ASSISTANCE M A N U A L O N T H E E M P I C V M K N T PROVISIONS 

(TITLE I) or THE AMERICANS WITH DISABILITIES ACT t 9.6 (1992) [hereinafter EEOC 
TECHNICAL ASSISTANCE M A N U A L ] (auggeating that an employer may make the nee-
eaaary inquiriea and require a medical examination after a conditional offer of em­
ployment). 

336. See generally Wil l iam H. Huff I I I , Deep in the Heart of Reform. 92 BEST'S 
REV.. Dec. 1991, at 24. 
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individuals cannot obtain insurance in the private voluntary 
market, the government may be forced to establish a high risk 
pool. As insurers perceive rate adequacy to decline, the need for 
governmental intervention grows. In the case of workers' 
compensation, the National Council on Compensation Insurance 
(NCCI) has alleged that state regulators, who must approve 
increases in manual rates, are inappropriately suppressing 
rates for political reasons.330 Finding that workers' compen­
sation is a less profitable line of insurance, 3 3 1 insurers have 
either withdrawn from states entirely or have limited their 
voluntary market share to those employers who are good 
risks.338 

Since employers must carry thia insurance, states have 
mandated the creation of high riak nonvoluntary or "residual" 
pools (often administered by NCCI) 3 3 9 or have legislatively 
created atate funds to serve the residual high risk market. 3 4 0 

As insurance carriers have become increasingly unwilling to 
provide insurance to relatively high risk firms in the voluntary 
market, the residual market has grown from 5.5 percent of the 
workers' compensation market in 1984 to 24.1 percent in 
1990.M I NCCI estimates that operating losses for the residual 
market have grown from $223 million in 1983 to $4.2 bill ion i n 
l990 . M a The insurance industry blames rate inadequacy, 
reaulting from denial of rate increases by regulatory bodies, for 
this growth in the residual pool. 3 4 3 

336. Ronald C. Ratterath, Regulation, Competition, and Profitability in Workere' 
Compeneation Insurance: A Reeponee, JOHN BURTON'S WoRKKHR" COMPBNSATION 
MONITOR, Mar.-Apr. 1992, at 21-22 (Retterath waa Senior Vice Preaident and Actu­
ary for the NCCI at the time thia article waa written). I n 1991, regulator* approved 
leaa than the requeated increaae in 24 out of 28 atatea in which increaaea ware 
Bought. NCCI had filed for an overall 16.4% increaae in the 32 atatea in which i t 
acta aa an adviaory body; only a 7.6% increaae waa approved. Klein, aupra note 62, 
at 10. Notably, the original rate requestj ranged from a decrease of 12.2% in Oregon 
to an increaH of 44.6% in Alabama. Id . at 11-12 tbl . 2. Refer to Part IV infra for 
more on the Oregon atory. 

837. Profit* declined ateadily from 1985 to 1990; the eatimated rate of return 
dropped from 13.7% in 1985 to 4.8% in 1990. Klein, eupra note 52. at 15. 

338. Freedman. eupra note 56, at 20-21. 
339. The National Workera" Compenaation Re inaurance Pool, adminiatered by the 

NCCI, ia now the largeat writer of workera' oompenaation insurance in the nation. 
Appel A Borba, aupra note 273, at 16 n.1. 

340. Freedman, aupra note 56, at 20. 
341. Klein, aupra note 62, at 16-16 (for atatea adminiatered by the NCCI). I n 

1989, 38 atatea had a residual market loaa, led by Texas, whose $551 mil l ion loaa 
repreaented 22% of the total countrywide loaa. followed by Maaaachusetta, Florida, 
Maine, Louisiana, and Rhode laland. Theae aix statea accounted for 63% of the total 
reaidual market loas in 1969. Huff, aupra note 335, at 24. 

342. Klein, aupra note 52, at 16. 
343. Freedman. aupra note 56, at 22. 
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The problem is not the existence of this residual pool ' 
se, but the fact that the premium rates charged to the 
employers in this pool are not adequate to insure the covered ! 

risks. In those states without state-run funds which insure the 
high risk market, these underwriting losses in the residual 
markets are passed to insurers participating in the voluntary 
market through assessments based upon their share of the 
voluntary market.*" Employers who have obtained insurance 
in the voluntary market pay for the underwriting losses in the 
form of a surcharge on rates. 3 4 6 The extent of this problem 
varies considerably from one state to another. 3 4 3 According to 
the insurance industry, a "death spiral" results as insurers pull 
out of voluntary markets; in Maine, i t led to the collapse of the 
voluntary market. 3 4 7 

This system means that lower risk employers in the 
voluntary market are forced to subsidize the costs of high risk 
employers in the residual market; this hardly makes sense if 
one believes that deterrent effects are enhanced by appropriate 
internalization of enterprise-specific costs. In fact, no employer 
appears to be forced from the market entirely as a result of 
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344. According to one aource, tha re ia a lack of price differential between Ota 
voluntary and involuntary markets deapite the fact that the experience of the em­
ployen in the involuntary market is "wildly different.* Id. TTius, " i f both groups are 
paying the aame price, the voluntary market inevitably is paying part of tha coat of 
the involuntary market." Id . TTiis phenomenon of depressed rates in the residua] 
market may, however, be changing. Telephone Interview with Robert Finger, tupra 
note 271. 

346. Acconling to the NCCI, thia reaidual market "burden" haa grown from 4.3(* 
of voluntary pre i wri t ten in 1963 to 16.8% in 1990. Klein, aupra note 62. at 
16; aee alto Burton (1993), aupra note 2, at 10-11 (noting the aame trend). 
346. " In 1990, the residual market share ranged from 3.1 percent in Arizona to 

87.1 percent i n Maine. Similarly, the reaidual market burden for policy year 1990, 
aa calculated by NCCI, ranged from 1.3 percent in Arixona to 304.8 percent in 
Rhode Island-' Klein, supra note 62, at 16. 
347. Independent Panel leeuee Plan fbr Retcuing State Comp System Workers' 

Compensation Report, in EMERGINO TRENDS IN WORKERS' COMPENSATION AND SAFETY 
21 (1992) (noting that in Maine, the major insurara in the voluntary market with­
drew; the reaidual market haa a $647 million deficit; aelf insurance and the high 
riak pool compriae 90% of workera' compenaation inaurance in the state; and Maine 
leads the nation in the number and duration of workplace injuries). The situation in 
Maine apawnad aggraaaive lit igation by the insurance industry. First, insuren unsuc-
ceaafully challenged the refusal of the insurance department to approve rate increaa­
ea. National Council on Compenaation Ina. v. Superintendent of Ina., 481 A .2d 775 
(Me. 1984). After tha legislature paaaed a new rate atatute in 1985. which mandated 
reduction in insurance rates, required participation in an aaaigned riak pool, and 
placed a l im i t on future rate increaaea, inaurera again went to court, arguing that 
the revised atatute waa unoonatitutional and confiscatory. They did not prevail. Na­
tional Council on Compensation Ina. v. Superintendent of Ins., 538 A.2d 759 (Me. 
1988) (holding that appeal of adverse lower court judgment was moot as a reault of 
the legialative repeal of the law which waa the aubject of the complaint). 

p a g i n g in excessively risky activity; no state is wil l ing to 
V dose an enterprise because of its high risk status. 3 4 8 Nor 

have most states, in the past, required safety inspections or 
other loss prevention measures by employers in order to obtain 
insurance in the residual market. 3 4 9 Imperial Foods in 
Hamlet, North Carolina, was in the residual market at the 
tune of its fire that killed twenty-five people;350 i t was, 
therefore, receiving a subsidy from safer employers for its 
reprehensible, and ultimately deadly, activities. 

2. Externalization of Costs. The underlying workers' 
compensation paradigm never intended that workers be ful ly 
compensated for the cost of their injuries. Because all 
occupational injuries are supposed to be compensated in this 
aystem—not only those that are the result of a wrong 
committed by the employeiv-workers simply have no funda­
mental legal claim to fu l l compensation. Therefore, injured 
workers themselves, their families, and the public are expected 
to contribute to the costs of workplace injuries. 

This sharing of costs occurs in numerous ways. First, many 
occupational injuries and illnesses are simply never com­
pensated at all. As noted above, workers do not receive 
compensation for many occupational illnesses.351 In addition, 
to the extent that injured workers are discouraged from filing 
claims for eligible injuries, or choose not to file them, they are, 
in effect, choosing to absorb directly the costs associated wi th 

348. I n this kind of mandatory market, when the primary goal is to assure com­
penaation to victima, "denying coverage for losses caused by breach of aafety atan­
darda oould be viewed as undesirable." ABRAHAM, supra note 269, at 60. As a result, 
the reaidual market providea the insurance coverage; once inaured, the enterprise'e 
right to continue operating is alao assured. 

349. I n 1990, Texas adopted workers' compensation reform that allows the can­
cellation of policies of employers in the reaidual pool i f they fail to carry out aafety 
recommendations of the assigned carrier'a safety engineer. Huff, aupra note 335, at 
26. Note, however, that Texas is one of the few states in which workers' compenaa­
tion inaurance ia not mandatory. 

360. Wil l iam Hager, Time to Act: Examining Workers' Compeneation, 93 : 
REV., Nov. 1992, at 47, 48 (noting alao that 

the chicken-processing company apparently had l i t t le interest in employee 
aafety. I t had no fire-parevention equipment, conducted no fire drills and 
lacked an evacuation plan. Moreover, the company was in the reaidual 
workera' compenaation marke t^ i t waa unable to find an insurer wi l l ing to 
underwrite ita coverage. By being in the residual market, thia unsafe em­
ployer got the insurance induatry and, indirectly, other employers to sub-
aidiza i U risk.) 

351. Refer to notes 69-93 aupra and accompanying text. 
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the injury themselves.352 Obviously, costs associated with 
uncompensated occurrences are entirely externalized; workers 
or other social benefit programs absorb these costs. 

Second, even for those injuries and illnesses which are 
compensated, a worker's fu l l pecuniary losses are not replaced 
by compensation benefits. 3 6 3 To the extent that compensation 
is inadequate, and higher wages have not already provided 
compensation for the risk of injury at work, injured workers 
themselves absorb the costs of injuries. 3 5 4 Although wage 

352. Refer to note 101 «upni. 'Hie general iaaue of underreporting of claima M 
diacuased in part III.C infra. 

363. Workera' compensation providea partial wage replacement plus medical coats. 
Lost income itaelf only constitutes alightly over half of a worker's pecuniary loaaea. 
Priest, aupro note 12, at 1664. 

354. To the extent that workers' wagea are reduced when employers assume the 
coata of compensation, workers alwaya pay, indirectly, for the cost of worken 1 com­
pensation benefits; therefore, employera only nominally pay for the ayatem. The thee-
retical baaia for the argument that worken actually benefit only minimally ( i f at all) 
from compensation benefiU lies in an analyaie of market equilibrium. To the extent 
that wage levels reflect hatards and cosU of injuries, then compensation for injuries 
may have been provided on an ex onfe basis to workers. I n the perfect world, alter­
ation of the l iabil i ty scheme ahould cauae a renegotiation, in this case of wage rates, 
which wi l l yield an equivalent equilibrium without an increase in cosU to either 
participant in the bargain. Sea Ronald H. Coaae, The Problem of Social Cost, 3 J.L. 
& ECON. 1, 8 (1960) (atating Coaae's original theorem that, in the absence of trans­
action coaU, changea in Liability achemea ahould not result in a change in the under­
lying bargain). However, tranaactional costs generally overwhelm thia equilibrium; 
the task than bacomee to identity and analyze these costs. See generally Robert C. 
Ellickaon, The Case for Coaee and Against "Coaseanism', 99 YAU-: L J . 611 (1989) 
(noting the operation of trans action coau in the context of employment). 

In the context of worken ' compensation coau, the role of compensating wage 
differentials which may be paid for hazardoua work becomea a central concern. See 
MOORE & VISCUSI, aupra note 268, at 60-68, 162 (concluding that a substantial wage 
offaet ia generated by the provision of benefiU and that wage offsets exceed premi­
um coats ao that the worken ' compenaation ayaUm "does not place a financial bur­
den on firma"); Smith, aupra note 7, at 672 (noting atudiea which question whether 
ex ante paymenU fu l ly compensate for ex poet losses). "For purposes of analysis, an 
employee's wagea in a particular job can be thought of aa the sum of the wage that 
would prevail for that job if there waa no danger and a premium which compensates 
for the danger aaaociated with the job." James R. Chelius, Liability fbr Industrial 
Aocidents: A Comparison of Negligence and Strict Liabil i ty Systems, 6 J. LXGAL 
STUDIES 293, 296 (1976). To the extent that the wage differentia] is assumed to 
compensate adequately for the level of hazard, and other forcea do not interfere, the 
provision of compenaation ahould reault in a reduction of the hazardoua work premi­
um in the wagea; therefore, the employer'a coaU should be unchanged. Worken then 
wi l l be financing the ayatem through reduced wages since the availability of benefits 
eliminates the need for the wage premium. Profeaaor Weiler haa noted thia aama 
phenomenon in another way when he poinU out that worken ' compenaation benefiU 
are largely financed by worken, whoae wagea and benefiU are reduced in order to 
finance inowaaing payroll-baaed premium eoaU. Weiler, supra note 234, at 848 n.62. 

On the other hand, the economic model which concludes that wage premiums 
compensate worken adequately for the performance of hazardoua work is aubject to 
considerable criticism; there im a substantial question aa to whether compensating 
wage difTerontials are aet at the appropriate level. See, e.g., Susan Rose-Ackennan. 
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replacement for temporarily disabled low wage workers may 
approach net wages in many states,3 5 6 the adequacy of wage 
replacement as a percent of pre-injury earnings declines as 
wage rates rise. In the most common benefit structure, workers 
receive two-thirds of their pre-injury gross earnings up to a 
maximum of 100% of the state average weekly wage; 3 5 6 as a 
result, workers who earn more than 150% of the state's average 
wage wi l l collect less than two-thirds of their own wage. The 
level of wage replacement is therefore least adequate for the 
highest wage workers, who may work in the most dangerous 
jobs. The traditional high risk construction and mining jobs are 
all in this category.357 For example, in 1992, construction 
workers earned, on average, $537.70 per week 3 5 8 and miners 
earned $638.31 per week; 3 5 9 these workers would have 
collected a maximum of $400 in weekly temporary total dis­
ability benefits in Alabama, $328 in Arizona, $252 in Arkansas, 
$250 in Georgia, $336 in Idaho, and so on. 3 6 0 Thus, the 
degree of adequacy of compensation for an injury declines as 
the overall wage—and often the level of hazard of the 
industry—increases. 

Moreover, despite the fact that the aggregate amount spent 
on permanent disability is high, 3 9 1 permanent partial 
disability payments rarely approximate the fu l l amount of loss 

Pragreuiue Law A Economica—And the New Adminietralwe U w . 98 YAIj i L J . 341. 
366-57 (1988) (erguint that the difTerentinl i . inadequite «nd thnt other f o m n of 
regulation of workplace hazarda are needed). Certain h i th ly hazardoua induatriea. 
particularly in the agricultural aector. exhibit low wage acales deapite the high level 
of riaka for workera. Job acarcity and worker ignorance regarding hazarda are prima-
ry factora which decreaae the likelihood that adequate wage premiuma wi l l f i i l l y 
compenaate for hazardoua work. To the extent that combined wage premiuma and 
workera' compenaation coata fail to provide fu l l compenaation, then coata are 
externalized. 

365. According to one atudy, 75% of all temporarily diaabled claimanta retain 80% 
to 100% of their regular after-tax income. Hylton & Laymon, aupm note 266, at 176 
n.276 (c i t i n j K A R E N R. DBVOL. I N C O M E REPLACEMENT FOR SHORT-TERM D I S A B I U T Y : 

T H S B O L E OF WORKERS' COMPENSATION xi -x i i i (1985)). 

366. U.S. CHAMBER OP COMMERCE, aupm note 121, at 20-23 (showing that the 
maximum temporary total diaability benefit ranfea from 70% of the state average 
weekly wage in Arkanaas and Oklahoma to 200% in Iowa; the majority of atatea cap 
theae benefice at 100% of the atAte average weekly wage). 

357. EMPLOVMENT A N D EARNINGS 1993. aupro note 300, at 91-93 tbl . C - I . 
368. ItL at 91 (average weekly eaminga for all conatruction workera nationally). 
369. i d . (average weekly eaminga for minera nationally). 
360. Theae weekly benefit amounta have been calculated baaed upon infonnatton 

regardin» percent of wagea and weekly benefita l i m i u provided in U.S. CHAMBER OF 
COMMERCE, aupm note 121. at 20-23. In a few atatea, benefita would have been aub­
atantially higher. For example, in Iowa, the moat generous atate for thia category, 
the maximum benefit ia 80% of spendable (net) pre-injury wage up to a maximum of 
200% of the atate average weekly wage, or S766 in 1992. 

361. Refer to note 67 supm. 
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in future wageB.3*2 Permanent total disability benefits do not 
come close, in some states, to compensating for a family's loss 
of income." 3 Fatalities are sometimes compensated least 
adequately.3" In essence, this means that more serious inju­
ries and illnesses may be compensated less adequately than 
less serious ones. 

Thus, the level of benefits provided to injured workers, and 
particularly seriously injured workers in dangerous, high wage 
industries, does not approach the f u l l economic loss suffered by 
these workers and their families. This problem is exacerbated 
by the fact that most states do not allow the rate of benefits in 
any particular award to escalate wi th inflationary trends;3" 
in the majority of jurisdictions the benefit rate set at the time 
of the award applies for the duration of the award. The 
adequacy of compensation for more severe injuries therefore 
declines over time. Again, this affects high wage workers in 
hazardous industries most adversely. Although the National 
Commission in 1972 strongly recommended some escalation of 

362. T h t permanent partial diaability amount for acheduled injuriea, for which 
atatutee aet a apeeified level of oompenaation, varies a great deal among atatea. For 
eiample, loaa of a hand ia "worth ' $18,472 in Maaaachuaetts but paya 1193,788 in 
Connecticut. I n contraat. the more liberal federal compenaation ayatem for federal 
employees pays $304,727 for loss of a hand. U.S. CHAMBKR OK COMMKRCS. supm 
note 121, at 24. In aome atatea, but not othera. loea of a hand may lead to a per-
nuuient total dieability award if the injured worker then becomes unable to work. In 
many atatea, the amount of compenaation for permanent diaabilitiea ia alao tied to 
an individuala wage rate; aUtutory maximum benefit levela apply to this category of 
benefite ee well . Therefore, high wage worken receive leas adequate benefita for 
permanent diaabilitiea aa well aa for temporary ones. 

363. Permanent totad diaability awards are l imited to amounta aa low as 
$164,000 in Indiana; $126,000 in Kansas; $102,000 in Miaaiaaippi; $196,630 in South 
Carolina; $127,296 in Tennessee. Id . at 22-23. The majority of states do not aet an 
absolute cap on theae awarda, however. 

364. Fatality benefiU are paid to aurviving apouaea and children and generally 
oeaae upon remarriage. Hie benefit amounta are limited to a maximum number of 
weeka in aome otatea. The total benefit is alao capped in many atatea; the amount 
l imits range from $95,000 (spouse only) in Califomia to $228,600 (apouse and chil-
dren) i n Michigan, f d . at 26-27. 

366. I d at 20-23. Although moat atatea now tie the maximum benefit to tha 
atate average weekly wage, in order to avoid the need for legialative approval for 
mere uses, individual benefit awarda themaelves do not escalate in moot atatea. Statea 
which do make at leaat aome proviaion for inflaUon wi th in awarda include; Califer-
nia. Connecticut. Hawaii . Idaho, Illinoia, Maine (for injuriea before January 1, 1993), 
Maryland, Minneeota, Montana, New Hampahira, Rhode laland. South Dakota, Texas 
(three percent annually only for benefits given for life). Vermont, Virginia, and 
Waehington. I d Even these statea l im i t eacalatlon in a number of waya. For exam­
ple, in aome, inflaUon adjuatment does not begin unt i l two or more yeara after eligi­
bi l i ty for benefita eommanoes. West Virginia, which la not listed aa a atate with 
eacalatlon i n the U.8. Chamber of Commerce publication, allows benefiU to escalate 
only after they beoome capped by the maximum benefit; at that point, they can 
move upward as the cap itaelf eacalataa. 
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benefits, most states have resisted this proposal because of the 
enormous increase in actuarially calculated incurred losses 
when benefits escalate annually. 3 6 6 

Third, nonpecuniary losses are never compensated by 
workers' compensation programs. Benefits are plainly limited to 
wage-loss protection, loss of earning capacity,3 6 7 and re­
habilitation costs and medical treatment. 3 6 8 Pain and suf­
fering is noncompensable in this system. Furthermore, family 
members are not compensated for any of their economic or 
other losses associated with a worker's injuries. 3 6 9 

Fourth, workers' compensation benefits are often reduced 
by receipt of benefits fi-om other sources, including both social 
insurance programs and private disability and sickness 
plans.3™ Rules of assignment and subrogation also lead to 
reductions in benefits when injured workers obtain recovery in 
civil actions.3 7 1 Irrespective of the employer's contribution to 

366. Hylton 4 Laymon, supm note 265, at 178 n.293. 
367. Permanent parUal disability benefiU, which are calculated in a variety of 

different waya, are generally intended to compenaate for future loss of earning ca­
pacity or loss of mobility in the lebor market resulting from the injury and the en-
suing permanent diaability. In aome suUs , the benefit is calculated based on loss of 
future eaminga; in others, i t is baaed on a quantification of functional loas (generally 
referred to aa whole man impairment). The theoretical justification for paying thia 
benefit, which ia unrelated to actual time off work, ia the aame. See IC LARSON, 
supra note 66, 5 67.14. at 10-69. 

368. SOMERS & SOMERS, aupra note 34, at 69. 
369. 2A LuiSON. supro note 66, i 66.20. at 12-89, 12-92, 12-98, 12-103; Weiler, 

supra note 269, at 831. Moreover, unti l the Family and Medical Leave Act (FMLA) 
became effective in inid-1993, family members who cared for injured workera could 
be terminated from unemployment. The Family and Medical Leave Act now providea 
a right to a 12 week unpaid leave for individuala who work for employera wi th 60 
or more employeea and who must miss work in order to care for an injured or i l l 
family member. 29 U.S.C.A. §9 2611-2612 (Weat Supp. 1994). This minimal level of 
job aecurity doea not, however, reaolve the iaaue of uncompensated cosU for occupa-
tional injuriea and illneaaea. 

370. For example, to the extent that injured workers become unemployed or un­
employable aa the reeult of permanent diaabilitiea, other aocial insurance and aocial 
welfare ayatema provide alternative aourcea of non-wage income. Theae benefiU may 
be oSaet againat a workers' compenaation award, i f one waa received, reaulting in a 
lower benefit to the injured worker. See. eg.. W. V*. CODE § 23-4-23(b) (Supp. 1993) 
(reducing workers' compenaation permanent total diaability benefiU when Social Se­
curity old-age benefiU. wage continuation, or private dieability benefiU are received); 
Gt. C O D E A N N . i 34-9-243 (Michie 1992) (reducing workera' compenaation benefiU by 
the employer funded portion of a diaability or other wage contribution plan); MlCH. 
COMP. U W S ANN. t 418.354 (West 1993) (reducing workers' compensation benefiU by 
employer funded portion of a aelf.inauranoe, wage contribution, or diaability plan, 
and one-half of old age aocial aecurity benefiU); OR. REV. STAT. S 656.240 (1991) 
(deduction for aick leave paymenU only). 

371. Rules governing recovery in th i rd party civil actions brought by workers, 
most commonly againat manufacturers of equipment or toxic aubstancea uaed in the 
workplace, almoat univeraally provide for aubrogation. Except in Ohio, Georgia, and 
Weet Virginia, the employer or insurer is given a atatutory lien againat the 
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the harm, the employer's costs are thus r?:-:r : by 
worker's ability to obtain alternative O: 
damages.372 

To the extent that fu l l intemalizatio- ::' 
incentive effects of compensation r"; 
compensation plainly does not maximize :r_= = 
of cost spreading in workers' compensa:::i : 
reflection of the underlying workers' C O - I ^ I 
which presumes that employers are ^r. 
occupational injuries. The goal in designir.? " 
costs in workers' compensation is to crea:-? i -
which limits, but does not obliterate, tht t r r , 
injuries on any of those involved. Tz.i 
employers pay for the cost of compensEr.-L 
amount of that compensation, serves this 
framework, workers' compensation has beri ? 
ing its goals. 

The substantial increase in aggrtr;-
employers has resulted in increases i r r: 
employers and engendered a concern Wie­
the distribution of costs. When employers i ; 
should be decreased, they are in effect £.-p 
system which would decrease their interrj—^ 
symmetrically, increase workers' contribur.: 
bolstered by the view that workers 5--: 
increasing costs. 

[Y;!. 31:119 

;he injured 
income or 

r.zreases any 
; workers' 

T-e process 
fundamental 
- paradigm, 

riame for 
:s:r.bution of 
: : : in i system 
^ . zact of the 
icr. lo have 

:.: limit the 
V'.'ithin this 

;=r^ in meet-

paid by 
:T -^dividual 
; focus on 
: i i : benefits 
:- :'avor of a 

::' :osts and, 
; irrament is 
£i-:n=ible for 

«menl of i ae=u=.:!i benefiU. employee's tort nghU to eecure rei 
Weiler. •upm note 26S, at 836. Aa a reault of these tarrmC'.-c r . n J the self-in­
sured employer or the workers' compensstion insure.- • ^ " cosu ssso-
ciaUd wi th the workplace injury from the worker's nx^-^ r - — " party l i t i ­
gation, irrespective of the employer's c»ntribution to iz t zi^z- ~ - i J Jue despite 
the fact thet a federal atudy of product liability in - • i - r m n : * ! (ound that 
employer negligence waa present in one quarter of all ..s-.-.n f-:ts brought 
by injured worken. Jd. at 83T (citing Jonathan M . Vi'tisfr-. . — . - ^ i ^zduy in tht 
Workplatt: Tht E f f a t of Worktrt ' Comptotolton on :>* L ^ M i t i t t of 
Third Par t i t t . 1977 Wis. L Bsv. 1036, 1039; w . K i j • ' J ."-•*"=««»• Be-
tueen Product Liohil i ty and Workers' Compensalio-. a - r x r j t t d m for 
Workplact In /u r i t t . 6 J.L. ECON. & One. 185 ( 1 9 8 9 I I T^s* t-s tiesigned to 
prevent double recovery by the worker but may. iur-ea- ZTT-.T-S: 7^1 recovery. 
W o A a n , having been i n a d « , u a t . l y compenssted by w o r i = , ccpessazcn. •** often 
alao not ful ly compensated for loaaea in this thud psrrv i c i f i ^ t - i a oay be par­
ticularly true when theae a u i u are aettled prior to mal . " M e--*;.-^ r j b i of subro­
gation that prvvaila i n moat aUtea thenfore prevenu ful. n ^ e r y S vuricen. 

372. Aa Profeaaor Paul Weiler haa noted, theae s u i m f & . t r ^« i "mske little 
eense' when they effectively inaulaU an employer who u — =*=-••? o. t rot t ly negli­
gent or reckless behavior. I d at 854. Furthermore, the s u = i party litiga­
tion haa Ukan preaaure off employen and the worcen =c^*.-^u.L.:c exclusivity 
doctrine. Id . at 828-29. 

1994] PERPETUATING RISK 211 

C. The Effect of the Employment Relationship 

The no-fault workers' compensation system, which insulates 
employers from recognition of their responsibility for workplace 
safety, also engenders claims that worker behavior is the 
primary cause of skyrocketing costs. The resulting worker-at-
fault paradigm further confounds any discussion of the 
relationship between costs and prevention of injuries, as 
prevention becomes equated with cost containment and cost 
containment efforts focus on worker, rather than employer, 
actions.3 7 3 

Injured workers are not victims of torts committed by 
strangers; instead, workers are caught within an unequal 
employment relationship which influences their decisions 
regarding when, or whether, to file workers' compensation 
claims. The nature of the employment relationship itself 
therefore has a significant influence on the ability of workers' 
compensation costs to encourage primary prevention of injuries. 

1. Roots of the Worker-at-Fault Paradigm. The argument 
that worker, rather than employer, behavior is the primary 
cause of cost escalation has its roots in the idea that the 
occurrence of injuries, the filing of claims, and the persistence 
of disability all lie within the independent control of workers. 
Several studies which have found a correlation between 
increases in claims filing activity and increases in mandated 
benefit levels have provided support for this view. 3 7 4 

373. We tend to aaaume that deUrrence dependa upon the internalization of coat 
and an accompanying undentanding that primary deterrence wil l efficiently reduce 
coeU. I f employen can auccessfully force raduction in cosU, by legislative action or 
by Influencing f i l ing of claima, then the likelihood they wi l l pursue primary preven-
tion of injury and diaeaae declinea. I h i a ia particularly true because claima-reducing 
activity may be leaa expensive than injury-reducing activity in many inauncea, eape­
cially i f no economic value ia placed upon the animoaity that grows between employ* 
e n and employeea aa a reault of aggreaaive acrutiny of claima by employera. 

374. Refer to note 18 supra for a list of these studies. Al l of these studies show 
thet increaaea In f i l ing of claima occur when benefiU are increased. The atudiea con­
clude, baaed on thia evidence, that increaaed benefiU cause increases in claima f i l ing. 
Hi i s oonduaion ngarding causation is not directly supported by the evidence in the 
studies. 

As noted above, aeveral atudiea alao conclude that, although incentivea to re-
duce iqjury ratea do exist in the system, any actual reduction in injuries is obliter­
ated by the increaaee in claima fi l ing. See. t g . , Ehrenberg, aupra note 18, at 71, 95 
(noting -(t]hat a poeitive relationahip between frequency and benefiU ia obaerved 
implies that employeea' responses to higher benefiU dominate, on balenc*. over 
employen' responses'); Butler St Worrall. Moral Hazard, aupra note 15. at 201-02 
(concluding that real injuriea do not increaae but that the moral hazard effect ia 
predominant). 
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Commentators have proposed two different explanations for th- 1 
apparent relationship: that increased benefit levels lead T ? 
decreased attentiveness to safety and therefore increased ra* ' 
of injury; and that increased benefit levels simply encour. ' 
the f i l ing of more claims. g e 

a. Workers-at-fault I : Unsafe worker behavior The f, 
explanation (that increases in benefits lead to increases i 
injury rates) assumes that higher disability payment levels tend 
to remove workers' economic incentive to prevent injuries 
According to this view, workers suffer more injuries (and mor. 
severe injuries) because higher benefits diminish the economic 
nsk associated with injury and result in lowered v i g i l a n c . 
against injury. There are, therefore, more true injuries due to 
relaxation of worker attentiveness as a result of benefit 
increases.375 This conclusion, drawn from the observed 
increases in compensation claims associated with increasimr 
benefits levels in the 1970s, led the authors of the 1987 
.Economic .Report of the President to conclude that "workers-
compensation benefits have unfavorable effects on safety •*» 
Thus, in this model, investigators (and employers) point to 
worker carelessness or lack of risk aversion as a primary cause 
of injuries and, therefore, claims. These investigators therefore 
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376. S M . eg . Butler, .upra not . 18. »t 61, 86 (Mncludin, ".ceident rete. do . p . 
p « r reeponeive . . to change, in t h , .tructure of benefiu'); Cheliu.. f n c n l i w lo 
Prevent Imuriee . u p m noto 18, et 164, 168-60 ( o b . . r v i „ , t h . t c l . i m . r i .e « . benofiu 
n ~ „ d condud.n, thet h i » h „ benefiU « . . . o c i . u d with h.gher injury reUeV 
Ehrenberg, . u p m „oU 18, . t 86 (.ummerizing other . tudie . . . - . Jong l , i ^ C j 
thet , „ „ „ , „ „ . c » m p e n , . t i 0 n b . ^ , , m w i t h h h e r 

and c l . . m r a t . . , wi th at leaet » m . fraction of t h . increaae being a pure ' r e p o r W 
or d — f i c a t i o n ' . f f e c f ) ; Worrall . . u p m note 18. at 11 (noting t h . t the - m . ^ of 
a growing body of r e . . « h i . that higher benefiU wil l bring not only gre .Ur coau 
fcrth. c ~ . already being oompenaaud but alao more da imanu a n d . ^ p e , ^ 
work .n june . •). Chel.u. atato. t h . t - ( w l h i l . i t i . obviou.ly . v.lue ( u d ™ . „ t 
a. to how much weight to place on t h . prevention goal . . oppo«d to the income 
aecunty goal of work . r . ' compenaation, i t ia important to recognize t h . t there i . a 

16B-60 In other word., Cheliua i . arguing that worker, m .y be better ott with low-
» l . v . l . of benefiu l » c u » the , wi l l i n ju r , then^elve. 1 . . . f r e q u . „ U y . At leaat on. 
recent atudy indicate, that real i n j u r , ratea do not r i . . . Butler Sc Worrall, Morol 
H a w d . aupm note 15, at 201. 

„ , . ^ ! , " T V f , ^ O T w h o " h d " 1 1 ' that injury r a u . (a. oppo.ed to claima filing 
rata.) nee ,n thla aituation ignore the atrong «»nomic di.incentive. for worker, to 
mcur i n i u r i „ in v i . » of the lack of completo oompenaation. including ina tWiacy of 

Z^J"* n' ""** ymkm- Th"y i'no"' """-^^"i" 
d . . l n c n t . « . for .11 w o r k m to be injured or diaablad. People in general, 7 think 

d l . b k . being hurt, diahk. a t a y i ^ home when they are accu.tomed to going out. end 

* l fanliT , " y C h ° 1 ' " i C * 1 ^ P " " ^ -»• permanent d i . ab i l i t , i m p o « » « . 

376. ECONOMIC REPORT OF THE PRESIDENT, aupm note IB, at 197. 

lend support to the view that improvements in occupational 
gafety hinge upon changes in worker behavior. 

This focus on worker-causation of injuries has interesting 
historical roots. Although the safety movement which emerged 
early in t h ' 8 century initially targeted changes in industrial 
orocess,377 by the late 1940s this approach was overtaken by 

view that further cost effective engineering improvements 
were not possible.379 This change in prevention strategies is, 
of course, inconsistent with the views of most modem safety 
experts;378 i t nevertheless haunts current discussions of 
workers' compenaation cost containment, which often focus on 
worker rather than the employer behavior in the prevention of 
injuries. 3 8 0 Successful loss control f i rms 3 8 1 direct their at­
tention to "unsafe acts rather than unsafe conditions."3 8 2 The 
frequently expressed frustration of managers that workers are 
inadequately safe, and the continuous exhortations in industrial 
workplaces for workers to act safely, are a reflection of this 

377. Refer to part I I I .A aupm. 
378. SOMERS & SOMERS, aupra note 34, at 202-05 (concluding that the poa.ibili-

tiea of improving prevention through engineering change had been exhausted by the 
1940.). 

379. Refer to notes 9-10 supm. NoUbly, in contrast wi th the Somers' aasessment 
of prevention opportunities, in 1949 Dr. John E. Gordon suggested that injuriea be­
haved like claaaic infectioua diaeaaea and were therefore amenable to primary pre­
vention atreugiea. NAT*!. C O M M . FOR INJURY PREVENTION AND CONTROL, INJURY PRE-

VEOTION: MEETINC THE CHALLENGE 7 (1989). H i . contribution and that of othera 
ahifted injury prevention away from an 'early, naive preoccupation with diatributing 
educational pamphl .u and poatera and toward modifying the environmenu in which 
injuriea occur.' Id . T h e laat folklore aubacribed to by rational men is the belief that 
injuries are accidenU.' I d at 12. As noted in Part 11 supra, modem public health 
approachea a tumpt to remove human error aa a factor in causation. T h i . approach 
ia alao consisunt wi th the findings of the Upjohn Report, supm note 7, at 9, 14, 
and the Califomia Inaurance Study, supm note 7, at 97, 100-02, both of which indi­
cate that a considerabJe number of aerious hazards which result in coatly workers' 
compenaation claima can be eliminated through engineering controla on a coat effec­
tive baaia. 

380. According to the CDC's Occupational Injury Panel, TTIhere haa been much 
emphaaia on workers' behavior aa the cauae of injury and a corresponding tendency 
to blame the worker, often incorrectly.' CDC Injury Report, supm note 9, at 344. 

381. Hlese firms offer consulUtive services to employers and insurers which are 
deeigned to reduce the number and aize of an inaureda' claima. In the workera' com­
penaation context, loea prevention or loaa management firma offer aervicee relating to 
primary prevention or to claima coat containment (auch aa medical coat conUinment 
or early return to work programa), or both. The goal of theae aervicee ia a reduction 
in daims costs,- thia is not necesearily sssociated with a reduction in injuries. Thus, 
'becauae the workera' compenaation market ia a nightmare for many inaurera, any­
thing an agency can do to improve the riak profile of clienU helps.' Novak, supra 
note 63. st 32. 

382. Jd. 
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the number of injuries which actually occur.385 This 
J^xibility in the f i l ing of claims tends to be viewed in one of 
two ways. 

First, political critics of workers' compensation programs 
o g t e a argue that increases in benefit levels simply encourage 
porker to file fraudulent 3 8 6 or frivolous claims. Some 
o 0 i ninentators therefore suggest that benefit adequacy should be 
tampered to avoid this moral hazard. 3 8 7 To the extent that an 
jjjcr^ase in claims filing is viewed as a reflection of an increase 

the filing of unnecessary claims, 3 8 8 employers are 
encouraged to reduce costs by discouraging their employees 
from filing these claims or by challenging them through 
aggressive litigation once they are filed. 

Of course, allegations of fraud are "long on anecdotes but 

386. In this view, worker* are »imply more likely to reek benefila when the ben­
efiU are larger. See. e.g., Buder & Worrall. Moral Hazard, aupm note 15, at 201 
(concluding that "riaing benefiU may lead to more claims at the same time that 
tbey lead to fewer injuries"); Ehrenberg, supra note 18, at 82-S4 tbl . 4.1 (•ummariz-
ing prior studies and noting that i t ia impossible to separate out a reflection of in* 
a«ase in injury rates and how much ia merely a reporting effect); Smith, aupra note 
7, at 673-79 (lummarising various atudiea that ahow a relationahip between increas-
•s in benefita and in numbera of claims filed and noting the elasticity in employee 
claims for benefita). 
388. Fraud in this context meana the filing of claima which involve lies. See Bur­

ton (1993), supra note 2, at 9 (stating that fraud involves schemes whereby unin­
jured workera collect workers' compensation benefiU by concocting evidence or by 
fsbricating medical evidence). For example, worker* may claim they have diaabilitiea 
that in fact do not exist, or that their disabilities were caused by injuries at work 
when in fact the injuries occurred at home. This is different from claims involving 
n e l injuries and real disabilities for which a worker may choose whether or not to 
file for benefiU, depending on the circumatancea. 
387. See Chelius, Control of Industrial Accidente, eupra note 18, at 700, 717; 

Ehrenberg. aupra note 18, at 96 (suggesting that employer incentives can be im­
proved without increaaing moral hazard by increaaing employer cosu but not the 
level of benefiU, and using the excess revenue to fund safety and health programs). 
"Hieae oommentator* do not focus primarily on the adequacy of benefiU for injured 
workers, of course. 
388. I n keeping with the studies that regard the increased frequency of claims 

filing as a manifestation of moral hazard (which is presumptively to be avoided), 
claims that appear ambiguous ore unwelcome in the syotem. To the extent that a 
worker is, in t ru th , eligible but not 'needy"—at least in the eyes of the insurer or 
employer—any claim filed may be viewed as a reflection of moral hazard which 
needs to be corrected. Of coune, need in the context of disability is often ambigu> 
ous. Whan the need for a job outweighs the need for benefits, worker* may fa i l to 
file legitimate claims. As benefiu rise, worken may aaaess these risks differently. 
Ibese claime are not fraudulent: they do not involve the manufacturing of disability 
where none exists or the inappropriate linkage of disability to occupational etiology. 
Theae "excessive' numbers of claims may involve workers' assessmenu thet i t ia 
worth filing claima for disabilities which are legitimately eligible for compensation. 
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virtually devoid of verified data.' 3 8 8 I t is certainly possible 
that improved levels of current benefits, and the availability of 
medical benefits without deductible or co-insurance costs, may 
increase some fraudulent behavior. 3 8 0 I t is unlikely, however, 
that truly fraudulent behavior is sufficiently epidemic, or that i t 
has increased so substantially in recent years, that i t can 
provide a primary explanation for rising levels of compensation 
costs. Unfortunately, the fact that charges of fraud often domi­
nate public discussions about workers' compensation tends to 
antagonize injured workers and their representatives and to 
shift the focus of employers and legislators away from under­
lying problems and toward creation of fraud units and benefit 
reduction strategies.3 8 1 

The alternative explanation for increases in claims f i l ing 
activity is that workers with compensable injuries are fi l ing 
claims which they may have previously chosen not to file, 
particularly when benefits were low and other risks were 
perceived to be high. 3 8 2 The number of claims actually filed 

3S9. Burton (1993), aupm note 2, at 9. Ar fumenU that fraud ia ruinins the aya 
tern aeem to have a particular attraction within the framework of workera' compen* 
aation political debatea, juat aa they do in debatea regarding aocial welfare progr 
Attacka on benefit levela or eligibili ty criteria for aocial programa are eaaier to coun 
tenanoe i f the people who are excluded from the programa are perceived to be ma. 
lingerera and cheaU. 

390. I n fact, workera' compenaation experta who do not credit fraud aa a primary 
explanation for current behavior feel compelled to offer a disclaimer: I t ia. of courae, 
understood that fraudulent daima are likely to repreaent some component of claima. 
Sse i d at 6-9. I offer the aame diadaimer. Nevertheless, the extent to which 
unquantifiable fraudulent behavior ia the focua of aocial policy discussions about 
workers' compenaation ia, in my opinion, unjuatifiabla. 

391. Refer to note 495 in/ra and accompanying text for a diacuaaion of recent 
legialation on theae iaauea. 

392. I n other words, workere who are injured have a right to benefita which they 
forego in certjun circumatances. Obvioualy, the iaaue of entitlement is s problematic 
one. Entitlement programs provide certain benefita to people who hove the pre-
scribed status neceaaary for eligibility; eligibility doea not end becauae budgeted 
fiinda axe inadequate to provide benefiu to all of thoae who e n eligible. Welfare 
programs, for example, may provide benefiu to people simply on the basis of need 
(food stamps, for example) or on the baaia of need plus membership in a targeted 
daaa (auch as aingle parent wi th young child to qualify for Aid to Familiee wi th 
Dependent Children). Workera' compenaation ia an entitlement program in the aenae 
that i t guarantees benefiU to anyone who meeU the eligibility rcquiremenU. Juat aa 
wi th other entiUement programa, many people publicly denounce thoae who meet 
eligibili ty requiremenU and who exercise their right to the benefiU; this is largely a 
reflection of our aodetal commitment to work aa the primary machaniam for rediatri-
bution of wealth aad a general aocietsj antipathy for rediatribution baaed upon othar 
factora, psu-ticularly need. See STOMB, supra note 230, at 16-23. Stone diacuaaee the 
preference for work-baaed rediatribution modalities and notes thst ' [ s | l l aodetiea 
have at leaat two diatributive ayatema, one baaed on work and one on need, whooe 
coexiatence la a thorny problem in aodal policy and political theory." Id. at 15. T h e 
tenaion between the two ayatema baaed on work and need ia the fundamental dia-
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for benefits may never be wholly representative of the underly­
ing universe of true injuries: injuries and illnesses can simply 
go unreported. I f illnesses and injuries go unreported at one 
benefit level, the result of an increase in benefits may be that 
previously unreported injuries are reported, not that more 
injuries occur.3 9 3 

2. Factors Affecting Workers' Decisions to File Claims. I t 
seems clear that workers themselves do make decisions 
regarding whether or not to file claims when they suffer 
compensable injuries. Reluctance to file claims may, of course, 
decline as benefits increase.384 Workers' decisions are unlikely,' 

tributive dilemma." I d at 17. 

I n the context of thia diacuaaion. i t is important to remember that workera' 
compenaation la a aocial insurance, not a social welfare, program; entitlement is 
baaed upon both the relinquiahment of legal r ighU (by providing employers wi th a 
heavy mantle of immunity) and of proof of eligibility. Refer to note part III.A.4 su­
pra. 

393. As noted in Part I I supm, injuries are notoriously underreported by employ-
era. Although there ia a tendency to aaaume that a ayatem involving aelf-reporting 
by workera w i l l have e greater degree of accuracy, i t ia questionable whether work­
er , file al l claima in which they might be entitled to benefiu. Refer to note 101 
supm. In at leaat two specific studies involving workera who have been diagnoaed 
wi th occupational diaeaaea. the inveatigators found that Uie majority of eligible work-
are did not file for worker.' compeneation benefiu. I d T h i . is consistent wi th find­
ings in other compensstion snd wcia l welfare aysUms; atudiea have conaiauntly 
found that many p«>ple who might hav. reaaonable claims for compensation or bene­
fiU do not inatitute t h .m . For oxampl., •[!)„ 1970 only 69% of eligible familiee par-
t iapatod i n Aid to F . m i l i e . With Dependent Children and only 38% of eligible indi­
viduala participated in t h . Food SUmp progr.m." John J. Donohue I I I , Diverting 
T h . Cooseon Rwer: Incentive Schemee To Reduce Unemployment Spell. 99 YAl£ L J 
649, 600 n.118 (1989) (citing Moff i t t . An Economic Model of Welfare Stigma 73 AM 
ECON Rev. 1023. 1023 (1983)). Similarly, the Harvard Medical Practice Study found 
that fewer than one patient in eight who waa injured by negligent medical care 
instituted a claim for compenaation. THE REPORT OF THE HARVARD M K O I C A L PRAC­
TICE STUDY TO T H E STATE OF N E W YORX, P A T I B N I S . DOCTORS, AND LAWYERS: M E D I ­

CAL INJURY, MALPRACTICE U T I O A T I O N , A N D PATIEWT COMPENSATION I N N E W YORK 

(1990) (reporting that out of 27,179 n . g l i , . n c injuriea, only 4,000 of thaw generated 
tort daima); ~e also Our Malpractice System: Money Ill-Spent. NKWSDAV, Apr. 4 
1990, at 61 (stating t h . t 98% of Uie p . t i enU who suffer negligent injury in hospitals 
In New York never file s lawauit). 

394. Thia is true whether or not high wag . replacement rate, . f fect workers' 
underlying work . th ie . Yelin notea: 

TTie aocial policy debate . . . revolve, around the queetion of whether, in the 
abaue . of daf ini t iv . medical criteria ('abaoluU need'), individuala chooae 
dieability rather t h u work. The competing image, of choice and need are 
rarely joined i n diaability re.e.rch [C)hoi» model, will be found went-
ing becauae they poatulate a aet of behaviora which are r i . ky . Individuala 
may not ee t im.U their future income, .ccurately when they face the deci-
aion to leave work, becauae diaability benefiu conatitute an important part 
of their expected income and the proceaa of filing for benefiu i . l o n , and. to 
judge from th« record, t h . outcome quixotic. Reaaonable people would be 
cautious in deciding to leave work now on the expectation that they wi l l 
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however, to be based exclusively on an assessment of the 
economic worth of benefits. Other characteristics of the workers' 
compensation system also influence this decision-makine 
process. For example, both the complexity of paper work 
involved in filing claims 3 9 6 and the potential for not receivine 
benefits contribute to workers' reluctance to file claims. 

Ultimately, a worker's decision wil l be affected by that 
individual worker's knowledge of the availability of benefits, the 
seventy of the injury and resulting disability, his or her 
assessment of the likelihood of success in litigation and an 
evaluation of the additional risk entailed in filing'a claim 
Factors extrinsic to the workers' compensation system itself will 
therefore play an important role in influencing workers' claims 
f i l ing behavior. Post-injury risks are not limited to the 
possibility of future reinjury or of losing the claim: for those 
individuals who hope to return to work, a primary risk is that 
of loss of respect at work, of actual job loss, or of other 
retaliation by the employer. Somewhat remarkably, discussions 
of the elasticity in claims activity have generally failed to ex­
plore the impact of the employment relationship, in particular 
the real or perceived risk of employer retaliation for seeking 
benefits, on the decision by workers to file claims. These 
discussions also rarely address the level of worker ignorance 
regarding benefit entitlement or the impact of changes in work 
organization on the ability of older workers to continue to work 
after an in jury . 3 9 7 

Whether workers choose to take time off from work and for 
how long depends on a variety of both objective and subjective 
factors; disability is, to some extent, both a flexible and 
socioeconomic phenomenon.398 To the extent that workers are 
capable of continuing to work, and to the extent that they fear 
adverse consequences at work, they may choose not to file 

r t c i - n •<i«qu.t« inconu l . tor . Furth.nnore, c h o i « model. empl ,« . i i« tho 
ne t . t ivo IMonUvo. of h i , h popUcement rote, to the exclu.ion of the . t r o n , 
countervailing force of the work ethic. Th . t replacement rates are easily 
measured, while commitment to work is not. doe. not excuse t h i . oversight. 

Yelin, supro note 18, at 625. * 
396. Smith, supra note 7, at 676. 
396. Yelin, supra note 8, at 637. 

397. B m S M EDWARD H . Y E U N , DISABIUTV AND THE D I S P M C K D WORKER (1992) 

n » r e m a f t e r YEUN 1992] (concluding that the growth in the work disability rate J 
declm* i n labor force participation are tied to changes in the industrial a tmctun of 
the advanced economies; these changes make i t increasingly difficult for disabled 
older worken to f ind new Joba). 

398. S* gentrally STONE, supra note 230; RICHARD V. BURKHAIIRKR & ROBERT 
HAVKMAN, DISABIUTY AND WORK (1982); ROBERT HAVEMAN .:, AI_. PUBLIC POUCY 
TOWARD DISABLED WORKERS (1984). 
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claims when they are injured at work. 3 9 9 In addition, claims 
f o r permanent partial disability benefits may not always involve 
periods of inability to perform work; many impairments, 
particularly those resulting from occupational illnesses, may 
involve progressive development of a disability without a 
temporary acute stage in which the worker is totally unable to 
work. Because these claims are intended as compensation for 
impairment or loss of potential future earnings, workers can 
often easily forego these benefits in the interests of maintaining 
a "good" relationship with management. "Good" workers become 
those employees who do not file claims, even when they meet 
the eligibility requirements for benefits. 4 0 0 

The law and dynamics of the specific employment 
relationship itself, as well as the law of workers' compensation 
or the levels of statutory benefits, thus directly influence the 
costs of workers' compensation programs. I f risk of retaliation is 
high (or perceived to be high), and benefits are low, claims wil l 
not be filed and true injuries wi l l not be reported. 
Underreporting becomes a primary characteristic of such a 
system. 

The implications of this are three-fold. First, the economic 
and political equilibrium of the workers' compensation system 
prior to the 1970s may have been built on the chronic 
underreporting of claims. 4 0 1 This means, of course, that 

399. This is, indeed, rational behavior on the part of workers. Similarly, when 
unemployed worken in Illinois were offered bonuses as an incentive to return to the 
workforce, many of those who were eligible never claimed them. Donohue, supra 
note 393, at 664. Despite noting that a bilateral monopoly relationship may be creat­
ed by the employment relationahip, Donohue nevertheless fails to recognize the in-
berent level of transaction coat in any •negotiation" between worker and potential 
employer. Id. at 665-66. In a reply, Robert Ellickaon explored the problems for a 
worker called upon to tall a potential employer about the offer of the bonus, noting 
that the transaction coats in such an arrangement are high. Ellickaon, supra note 
236, at 617-18. Participants in the experiment identified stigma as the primary rea­
son for failing to participate; the employees did not want to be identified by their 
employen as participants in the program. See id. at 625. "That many bonuses went 
uncollected may indicate not irrationality and inefficiency but that workers and em­
ployen responded intelligently to the reality of transaction costs." Id. 
400. This character!tation appears to be adopted in the Upjohn Report, which de-

acribea low claims employen as being "much more successful in avoiding injuries 
that extend into compensable claims," suggesting that these employen 'manage 
work-related disability factors' more effectively. Upjohn Report, supra note 7, at I I I -
16. 
401. Aa noted above, i eporting is a common characteristic of liabili ty and 

social welfare systems. Refer to notes 101 & 254 supra. Most systems which provide 
benefits or compensation to the injured, the disabled, or the poor appear to achieve 
economic equilibrium based upon an underfiling of claima. The financial equilibrium 
maintained prior to the 1970a in worken ' compenaation systems may very well have 
been a reflection of this underreporting phenomenon. In contrast, the current crisis 
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current costs may be a truer, albeit more expensive reflerti 
of underlying injury rates. re"ection 

Second, to the extent that workers perceive the threat , 
maha t ion to be reduced and the worth of the benef t s T ^ 
increased, they wi l l file greater number, of claims a k h ^ . K 
W rates may remain constant or even decline. The n S 
of the distribution of power within the » m i ^ 
^a t ionship , and the p e r ^ o f ^ L Z u o T ! ^ 
are therefore a secondary and inadequately evaluated varirb, ' 
wi thm any discussion of workers' compensation costs. Th" r 
suit of increasing employee rights within the employment 

S l p t l 8 thy 1b: auincrease in the fiiin«of ^* 
Third, to the extent that employers are motivated bv 

worken, compensation costs to change their behavior, they ca^ 
t h T T n ' "} d °>*° rPnse . s P ecmc costs by discou^g,"" 
n th ^ = without impnmng the underlying conditfons 

in the workplace^ The employer's ability to affect l i m s f W 
behavior « directly tied to the inequality of the employment 
relationsh.p. ^ " c u l t u r e " of the workplace, as discussedTthe 
» w L ^ K ' a t . n d n 0 t S a f e t y ' t h e r e f o « becomes the 
pnmary, rather than a secondary, cause of workers' 
compe^ation claims and costs. As a result, employers mTy 
i r e c t their efforts toward claims management rather than 
pnmary prevention of injuries. 

F i l i 3 a 1 ^ • ^ S " o f E m P l o y ' n e n t L " " on Workers' Claims 
n i m g Activity The h i s to^ of the law governing the em 

risTTfilin l a t l 0 a ? i P . ' i ™ A b i l i t y to the notion that the 
The n a i i - ^ r * 6 ™ C O r P e a a ' > U m C l a i m f l h a 8 d ^ ™ 4 over 
n l l T , y y e a r e - ^ n 0 t e d a b o v e ' t h e o r i ^ workers' 
U g T t T s C 0 ™ 1 S e m a d f "<> P^ense of amending the 
legs terms of the employment relationship.' 0 3 The 
employment-at-w,!! doctrine-that peculiarly Anglo American 
applicat,on of individual freedom to the contract of 
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403. Refer to ^t*. 228-30 .upm and . c c o m p . n y i n , ^ 

e r nployment 4 0*—remained in fu l l force after the enactment of 
the compensation laws. The equal right of either the employer 
or the employee to terminate the contract resulted in the well 
Icnown formulation which better mirrors the underlying power 
relationship: the employer was free to fire an employee for a 
good reason, a bad reason, or no reason at all. The employee 
waa, of course, free to quit.* 0 5 The employment-at-will 
doctrine accorded employers fu l l autonomy over decisions 
regarding terms, conditions, and continuation of employment, 
unless explicitly limited by individual contract. 

The passage of workers' compensation laws did not impinge 
upon the employer's control over the workplace; the obligation 
of the employer to the injured employee was fully discharged by 
the provision of social insurance. Workers who received 
workers' compensation benefits had no legal claim to retain 
their jobs. 4 0 8 Employers retained the right to determine when 

404. Wood's Rule is the basis for the employment-at-will doctrine: 
With us the rule is inflexible, that a general or indefinite hiring is prima 
facie a hiring at w i l l , and if the servant seeks to make i t a yearly hiring, 
the burden is upon him to establish by proof. A hiring at so much a day, 
week, month or year, no time being specified, is an indefinite hiring, and no 
presumption attaches that i t was for a day even, but only at the rate fixed 
for whatever time the party may serve. 

H.G. W O O D , A TREATISE ON T H E LAW OF MASTER A N D SERVANT § 134. at 272 (1877). 

Or, as stated by the judiciary, "men must be left, without interference . . . to dis­
charge or retain employees at wi l l for good cause or for no cause, or even for bad 
cause . . . ." Payne v. Atlantic R.R., 81 Tenn. 507, 518 (1884). 

Much has been written regarding Woods' rule and whether i t was properly 
rooted i n preexisting employment law. Except as an academic exercise and a study of 
legal creativity, this hardly matters. What is remarkable, of course, is the rapidity 
and teal wi th which Woods' rule wss adopted by the judiciary. 

405. As Professor Fran Ansley recently noted, this symmetry brings immediately 
to mind Anatole Prance's memorable aphorism: T h e law, in i u majestic equality, 
forbids the rich aa well as the poor to sleep under bridges, to beg in the streets, 
and to steal bread." Ansley, supra note 242, at 1786 n.91. 
406. One famous labor law caae, United Steelworkera v. American Manufacturing 

Co.. 363 U.S. 564 (1960), i l lustrate, this point well. Larry Sparks was injured at 
work and settled his workers' compensation claim against his employer's insurer for 
a 20% award for permanent partial disability. Id . at 566. He then sought to return 
to work, relying on the seniority he had accrued under a labor agreement between 
his employer and the United Steelworkera of America. Id . The company refused to 
rehire him and refused to arbitrate its decision with the local union. Id. American 
Manufacturing's position, in a nutshell, was that Sparks had collected compenaation 
and waa due nothing further. Id . at 664. The District Court held that Sparks, hav­
ing accepted the settlement on the basis of permanent partial dissbility, was es­
topped from claiming any seniority or employment rights and granted the employer's 
motion for summary judgment I d at 566. The Court of Appeals affirmed, holding 
"the grievance ia a frivolous, patently baseless one, not subject to arbitration under 
the collective bargaining agreement' Id . The Supreme Court, in reversing and order­
ing arbitration (and thua establishing the fundamental commitment to labor arbitra­
t ion i n American labor law), nevertheless viewed Sparks' quest for employment in 
this context as frivolous. Id . at 667. No record can be found of the final outcome of 
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an absence would lead to discharge, irrespective of the cause of 
the absence.407 This lack of obligation to the injured worker 
as worker was consistently applied: irrespective of the length of 
the period of absence resulting from the disability, whether the 
injured employee had recovered from the injury and coujj 
perform the functions of the job, or whether the job was vacant 
No public or judicial sanctions awaited employers who 
terminated any worker thought to be medically u n f l t 

irrespective of the etiology of the disability. Workers could be 
terminated because they were injured at work or filed claims 
for workers' compensation. If the injury resulted in any 
significant permanent level of disability, workers were almost 
certainly excluded from the workforce. Employees' rights were 
exclusively limited to those benefits available from 
compensation programs. 

Some change came with the passage of the National Labor 
Relations Act, 4 0 8 but the employment-at-will doctrine 
remained largely intact for the majority of workers.' 0 9 Federal 
employment legislation has tended to provide specific protection 
to categories of workers or to address particular problems;410 

Mr. Spaifc*' • rbi t ra t ion c a n . 
407. Set Jean C. Love, Retaliatory Discharge for Filing a Worlten' Compensation 

Claim: The Dtvelopmtnl of a Modem Tort Action. 31 HASTINOS L J . 551. 552 IL7 
(1086) (providins a list of caaei in which the plaintiff had no cauae of action after 
bain* fiped for f i l ing a workera' oompenaation claim prior to 19731. Thia ia, of coune, 
conaiatent wi th the employment'et-will doctrine. 
408. 29 U.S.C. H 141-187 (1988 t Supp. IV 1992). Collective barn in in t 

agreementa negotiated purauant to the National Labor Relatione Act (NLRA) provid­
ed lignificanUy improved job aecurity for unionized workera: theae agreementa gener­
ally have been leaa aggreaaive in addreaeing health and safety hazarda in tha 
workplace. S t t BASIC PATTERNS IN U N I O N CONTOACTS 7. 33, 127-28 (13th ed. 1992) 
(ahowing tbat, out of the contract* analyzed, 98% required ceuae or )u»t cause for 
diacharge and 100% contained grievance and arbitration clauses; while 88% had 
aome aafety and health language, thia language waa often limited to very general 
atatementa regarding reaponeibilitiea for maintaining aafe workplncea). Bargaining 
regarding health and aafety did not beoome a aerioua component of labor negotia­
tions unt i l relatively recently. 
409. Aa noted above, the courta were reluctant to approve substantive interven­

tion into the employment relaUonship prior to the New Deal. Refer to notes 237-42 
aupm and accompanying tart . Even the paasage of the NLRA failed to provide sig­
nificant protection to many worken. Collective bargaining never reached a majority 
of American workers: even at tha poet World War 11 peak, only 34.7% of workera 
were unionized. MICHAEL GOLDPIBLD, T H E D E C U N E OF ORCANIZEO LABOR I N THE 
U N I T O D STATES 10 tb l . 1 (1687). As of 1990, that figure had declined to 16.1% of the 
total civil ian workforce and only 12.4% of the private sector workforce. 38 EMPLOY­
MENT & EASNINOS 228-29 this. 67 & 68 (Jan. 1991). Moreover, most statea continue 
to retain at least a modified commitment to the employment-at-will doctrine. 
410. Prior to the 1960a, legislation which intervened directly into the employment 

relationahip (in contrast to providing soda] inaurance protection to worken) focused 
either on the cna t ion of collective bargaining righta or on wage and hour issues. 
The Pair Labor Standarda Act, another component of New Deal legislation, provided 
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these laws do not fundamentally alter the at-will relationship. 
In 1973, the year after the National Commission on State 

Workmen's Compensation Laws issued its report, a state court 
f o r the first time endorsed the creation of a public policy 
against retaliatory discharge for the fi l ing of workers' 
^j^pensation claims.*11 In carving out this exception to the 
traditional employment at wi l l doctrine, the Indiana court in 
frampton v. Central Indiana Gas Co.*12 said: 

lar B federal minimum wage, additional compeniation for overtime work, and atrict 

rtfulation of child labor. 29 U.S.C. 9 201 (1988). Wage and hour l awi were "aimed 

t t the margins of economic life, setting only minimum standards for the wage con­
tract, and not otherwise interfering with its t e rms ' Katherine Van Wezel Stone, The 
Itgacy of Industrial Pluralism: The Tension Between Indiuidual Employment Rights 
and the New Deal Collective Bargaining System, 59 U. CHL. L. RI-'.V. 575, 591 (1992). 

In the sixties, Congress confronted the specific issues of discrimination in the 
workplace in the Equal Pay Act, 29 U.S.C. § 206 (1988). and Title VI I of the Civil 
Righu Act of 1964, 42 U.S.C. § 2000-e to 2000e-17 (1988 & Supp. IV 1992). While 
these atatutee demonstrsted signs of a new legislative willingness to intervene di­
rectly into the employment relationship, they were also limited in scope. 

Congress also responded to calls for improved workplace safety and health by 
passing the Coal Mine Health and Safety Act of 1969, Pub. L. No. 91-173, 83 StaU 
742 ( I s t r superseded by the Mine Safety and Health Act of 1977, 30 U.S.C. S 801 
(1988)), and the Occupational Safety and Health Act of 1970, 29 U.S.C. S 651-78 
(1986), signalling to workers that they were entitled to work in workplaces free from 
noogniied hazards. Protection against retaliatory discharge for exercising safety 
righU was included in this federal legialation. 30 U.S.C. § 815 (1988) (provisions 
prohibiting r*taliation for safety activity in the mines under the Mine Safety and 
Health Act); 29 U.S.C 5 660(c) (1988) (prohibiting retaliatory diftcharge for safety 
activities i n general industry under the Occupational Safety and Health Act). These 

I safety and health laws did not, however, provide general job security 
i to workers. 

411. Unt i l the mid-seventies, most state courts had not adopted any general l imi ­
tations on the employment-at-will doctrine. Although a Califomia court had endorsed 
« public policy exception to the at-will doctrine in 1959, Ptetermann v. International 
Brotherhood of Teamsters, Local 396, 344 P.2d 25, 27 (Cal. Dial. Ct. App. 19S9), few 
sUtea followed immediately thereafter. Cases challenging discharges for the f i l ing of 
workers' compensation claims were among the f i rs t public policy wrongful discharge 
torts generally endorsed by the state courts. By 1988, courts in 32 states had adopt-
sd public policy restrictions on the right of employers to dismiss at-will employees. 
Clyde W. Summers, Labor Law as the Century Turns: A Changing of the Guard, 67 
NEB. L. REV. 7, 13-14 (1988). By 1992, that number had grown to 42: 33 states bad 
upheld wrongful discharge actiona based upon a contract theory when an employer 
bad violated i U policies, handbooks, or other representations; and 13 states recog­
nized a cause of action for breach of the covenant of good feith and fair dealing i n 
employment at w i l l cases. Clyde W. Summers, Effective Remedies for Employment 
Rights: Preliminary Guidelines and Proposals, 141 U- PA. L Rl-:v. 457, 458 n.6 
(1992) [hereinafter Summers (1992)]. 
412. 297 N.E.2d 425 (Ind. 1973). Dorothy Frampton had injured her arm while 

working. According to the court's summary of the underlying facU, her employer. 
Central Indiana Gas Co., and i U workers' compensation insurer paid her hospital 
and medical expenses, aa well as her fu l l salary, during the four months she was 
unable to work. I t ia interesting to note that Indiana workers' compensation law 
does not require the payment of fu l l salary. IND. CODE ANN. § 22-3-3-22 (Bums 
1992). I t appears from the facts that these benefiU were paid to Frampton in lieu of 
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[I]n order for the goals of the [Workers' Compensation] Act to 
be realized and for public policy to be effectuated, the em­
ployee must be able to exercise his right in an unfettered 
fashion without being subject to reprisal. If employers are 
permitted to penalize employees for filing workmen's 
compensation claims, a most important public policy witl be 
undermined. The fear of being discharged would have a 
deleterious effect on the exercise of a statutory right. 
Employees will not file claims for justly deserved compensa­
tion—opting, instead, to continue their employment ujithout 
incident. The end result, of course, is that the employer is 
effectively relieved of his obligation.'" 

Frampton was followed by a flood of retaliatory discharge 

cases involving allegations of retaliation for f i l ing workers' 

compensation claims. 4" Currently, virtually every state has 

lation, perhaps to dissusde ber from filing e workers' con workera' o 
claim. I t e court notee that neither employer nor the insurer informed her that fur­
ther benefiU might have been available. 297 N.E.2d at 426. When Frampton did re­
turn to the job, she performed capably. Id. Approximately 19 months after the inju­
ry, her employer and ita insurer were notified of a 30% loss in the use of 
Pnunpton's arm which entiUed her to permsnent partial disability benefita. I d "Al­
though hesitant to file a claim for fear of losing her job she did so, and received a 
setUement for her injury. About one month later she was discharged from her em-
ployment without reason being given" Id. In other words, it wss the fact that she 
pursued a claim for permanent partial benefita that apparently precipitated her dia­
charge. 
413. 297 N.E.2d et 427 (emphaaia added). It appears the motivation of the Indi­

ana court, and the many courta that followed i u lead, was not to establish vested 
righu to employment, but rather to defend workers' statutory righu to apply for 
oompenaation benefiU. Thus, although restricting employera' control over urmination 
of the employment relationship, the underlying principle waa to guard the integrity 
of tha compenaation program. 
414. E.e., Gonzales v. City of Mesa, 779 P. Supp. 1060 (D. Ariz. 1991) (applying 

Arizona state law); Wal-Mart Stores, Inc. v. Bayainger, 812 S.W.2d 463 (Ark. 1991); 
Springer v. Weeks & Leo Co., 476 N.W.2d 630 (Iowa 1991); Lathrop v. Entenmann'a, 
Int . 770 P.2d 1367 (Colo. Ct App. 1989); Smith v. Piexo Tech b Profeasional 
Adm'ra, 427 So. 2d 182 (Fie, 1983); Kelaay v. Motorola. Inc., 384 N.E.2J 363 (III. 
1978); Woloowica v. Intercraft Indus. Corp., 478 N.E.2d 1039 (111. App. Ct. 1985); 
Pom Daily Tribune v. Shuler, 644 N.E.2d 660 (Ind. Ct. App. 1989); Murphy v. City 
of Topeka-Shawnee County Dep't of Labor Serve., 630 P.2d 180 (Kan. Ct App. 
1981); Svenlko v. Kroger Co., 246 N.W.2d 161 (Mich. Ct App. 1976); Lolly v. 
Copygraphica. 428 A.2d 1317 (NJ. 1981); Hansen v. Harrah's. 675 P.2d 394 (Nov. 
1984); Brown v. Transcon Linea, 688 P.2d 1087 (Or. 1978) (en banc); Clanton v. 
Cain-Sloan Co., 677 S.W.2d 441 (Tenn. 1984); Shanholtz v. Monongahela Power Co., 
270 S.E.2d 178 (W. Va. 1980); see There.. L Kruk. AnnoUtion, Recovery tor Die-
charge from Employment in Retaliation for Filing Workere' Compeneation Claime, 32 
AJ.R4TH 1221 (1984) (providing • summary of atate law caaea in this area). In 
addition. 22 atatea enacted statutes which made it explicitly unlawful to dismiss an 
employee in reUliation for filing a workers' compensation claim. Van Wezel Stone, 
•upns note 410, at 692; see also Mark A. Rothstein, Wrongful Refueal to Hire: At­
tacking the Other Half of the Employment-al-Will Rule. 24 CONN. L RKV. 97, 112 
(1992) (noting that the moat common sute anti.retaliation statutory provisions pro-
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endorsed a public policy against retaliatory discharge involving 

* n

o r k ers ' compensation in either case law or a spec.fic 

Statute 4 1 6 These cases involve plaintiffs who want to continue 

Jo work after f i l ing or litigating a workers' compensation claim, 

Z * who were terminated after f i l ing claims for compensation. 

The courts in these cases have explicitly endorsed the idea that 

workers should not be forced to choose between fi l ing for 

benefits and retaining their jobs. In many of these cases, 

plaintiffs sought to return to work while they were stil l re-

l i v i n g workers' compensation benefits; 4" this htigation belies 

to- notion that workers prefer to choose not to work when 

benefits are available. 

Other rights for injured or physically impaired workers 

have followed. After many years of political agitation by and on 

behalf of disabled people, the Americans with Disabilities Act 

(ADA) 4 " substantially expanded the rights to employment 

and reemployment of people injured at work. 4 1 8 Now, people 

with serious work-induced disabilities, who are often able to 

55 S ? 
^ S e d ^ o r exeJisin, leg.l right, involve, th . filing of workers' comp.n..Uon 
d ' U m , 2 i v . n th . volume of thi . litigation, it wa. not .uprising that it was in a 
workars' compenaation -rotrful di.chu-g. « . . that the Supreme Court held that 
V i a t o r , d i s L r g . claim, arising under . U t . l.w ere not preempted under the 

^nu with their tort claim.; th. tort cl.im i. not preempted^ Id. NoUbly, ir-
Slrge claim, involving other factmd pattern. «• ^ *> >» P™™"*-
Van Wezel Stone, supra note 410, at 607-09. 

v ! S w S * - h W claim, involving worker.' compenaation ofen involve com-
plex fart, in which th . claimant raise. i « u » of disabUity discrimination or the em-
SU«r allege that the discharge « o « from enforcement of a facially 
l ^ p o l i c T - h i c h treaud work™' compenaation ab-ence. in . 
ham o^Wabsences. PlainUBa often lo» the- letter cl.im.. See Dan. S. C.nn.11 A 
F ^ L r i d T u Schwartz, Effective Handling of Health-Related Leave, of Aluenc. 18 
S P S U E HB. L J . 103 (1992) Oi t in , the holding, in a variety of 
Urmination. for filing work.™' compen.ation cl. im. or for absence, related to wort 
„ l . U d W ™ * ^ ^ ^ 4 ] 4 > t 1 0 3 . v „ w . M l S t o n e . , u p m not. 410. at 

" f e 9 3 ' &e, eg Hartlein v. Illinoi. F W Co.. 601 N.E.2d 720 (111. 1992); Sventko 
, * W 0 ^ M 6 N.W.2d 161 (Mich. Ct App. 1976); Schubb. v. Die„l Serv^UnU 
Co.. 692 P.2d 132 (Or. Ct App. 1984); Wallace v. Mill.ken & Co.. 400 S.E.2d 358 
(S.C. 1991). 
417 42 U.S.C. S 12101-12213 (Supp. 11 1990). 
418. & . generally i d 8 12101(aHb). 
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perform the essential functions of their jobs, may not legally b« 
denied reemployment because of their disabilities. The ADA 
and other disability discrimination laws prohibit the exclusion ' 
of individuals from work opportunities because they have filed 
prior workers' compensation claims, 4 1 9 or because of 
speculative concerns about future risk of reinjury 4 2 0

 m 

increased workers' compensation costs.421 The Family and 
Medical Leave Act of 1993 4 2 2 further expands the right of 
injured workers to reinstatement following a temporary period 
of disability. 4 2 3 

Increases i n the f i l ing of compensation claims appear to 
track the documented and publicized increases in the em­
ployment rights of work-injured people.424 The new legal 
protections for injured workers, including common law public 
policy claims, disability discrimination laws, and expanded 
workers' compensation statutory protection against discharge, 
provide significantly increased protection for disabled workers. 
These legal developments remove decisions regarding medical 
fitness of previously injured workers from complete managerial 
discretion. They also expand the scope of judicial and public 
inquiry into management decision-making. 

The thesis seems obvious, once stated: levels of filing of 
compenaation claims reflect, at least to some significant extent, 

419. An employw may not inquire into an applicant'a workers' compensstion bis. 
tory before makins a conditional offer of employment. EEOC TECHNICAL ASSISTANCE 
MANUAU aupro note 334, ft 9.1. After an offer is mede, an employer may aak about 
thia history in the context of a medical examination which is designed to determine 
whether the individual is capable of performing the essential functions of the job 
without poeing B significant risk of substantial harm to the safety of himself or her-
salt or othera. Id. K 6.2, 6.4, 9.1. 
420. 29 C.F.R ft 1630.2(r) (1993) (stating that exclusion of an individual 'shall be 

baaed on an individualised aaaesament of the individual's present sbility to safely 
pefffonn the eseential functiona of the job"). 

421. EEOC TECHNICAL ASSISTANCE MANUAL, supm note 334, 8 9.1 (atating that 
'lain employer may not base an employment decision on the speculation that aa 
applicant may cauae increaaed workers' oompensation costs in the future"). 
422. Pub. L No. 108-3, 107 Stat 6 (1993); 29 U.S.C.A. ift 2601-2664 (Weat Supp. 

1994). 
423. Although the primary purpoae of the Family and Medical Leave Act waa to 

protect the right of workers to take Ume off from work to care for othera. the Act 
also extends the right to a twelve week unpaid leave to workers who are themaelvea 
suffering from a serious health condition which incapacitates them from performing 
their joba. & • 26 C.F.R. 55 826.112(.X4). .200(a) (1993). 
424. In 1983, Professor Clyde Summers reviewed the changes in the employment* 

at-will doctrine over the preceding ten years and declared, "[tlhe forgotten men and 
women ara no longer forgotten." Clyde Summera, Individual Righi* in the Workplace: 
The Employmenl-al-WiU leeue: Introduction, 16 U. MICH. J.L. Ri>'. 201, 202 (1983). 
I t seems, however, that the rapid eroeion of the employment-at-will doctrine has 
•lowed considerably after this initial decade of change. 
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1 nr nerceived levels of job security for injured workers. I f 
r f t o T a r e T w and job security is minimal, workers are 
T l ^ v T f i l e for benefits. As employees perceive both job se-
^ a^d benefit levels to increase, claims are hkely to 
^ a s e and more closely reflect the true injury rate^ 
1 1 1 " W M thesis is supported by evidence that more 

^ n s a t i o n claims are filed in unionized than in similar non-
^ workplaces.4 2 5 Some commentators believe this 
" T roenon is due to the fact that more dangerous companies 
phenomenon * due to This explanation 

S L ^ t T ^ J S a differences between unionized and non-
l g t n wTrkplaces. Unionized workers are likely to have a 
S ^ t a S S - representative who can advise therni on^ t h e . 
SEto to compensation, reducing worker ignorance Perhaps 

importantly, unionized workers have substantial job 
Z Z i t l ^ o r c e a b l e provisions against unjust dismissal 
S appear almost universally in collective• b « * . n m * 
r ^ T m e n t T 4 3 8 Unionized workers can therefore file 
' C e C « o n claims wi th significantly less fear of retaliation. 
^ D e ^ t e expansion in legal protection, however, non-umon 
a t J l employees continue to be subject to retaliatory actions 
bv e m p W . Inequalities of power in the employment 
« l a t 3 p continue to discourage workers from reporting 
rafety^azards or in ju r i e s . - Workers continue to work i n 

426. S«. «*. Butler * Worrall, Wor^ Compeneation Benefit and Injury 

Michie ̂ :^^^z^uTrjTZVm^ 
^ ^ S r O S m ^ / B e p ^ e n r o , Health, the Bureau of 

system to prevent outaide intervention. 

426, at 22 for a discuasion on th . more highly in-

formed nature of worker, in unionised job settings. 

S £ " . : ^ l Z ° U , e - t th . Imperial F - d . chicken p r i c i n g 

Z J S J Z Nor^ C a r o H n . ^ Z o l T S ^ 

tab l ing muatrauon of Uu. " ^ " • " ^ ^ / ^ ^ P . n d the rem.imn, 164 
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dangerous jobs, often because they lack options'30 n • 
specific legal protections available to at-will emnl 
employers can still legally discharge injured workers who^8' 
unable to perform their jobs because of a work-related illne. *'* 
injury."' Courts have upheld the right of employed Z 

d . . t h . „ d in ju r i e . were d m r t l y rel . led te the feet t h . t t h . door, to the o l . „ , 

Get. J m l /br Fotal B l o a , L.A. TIMES, Sept. 16, 1992, et A16. ™ " 

I m p e r i i , u> AU«nt . -b« .ed firm. w . . H . m l . f . l u - j e . t indu. t r i .1 emplover n . 
« r ^ r . k n e . thet the j ob . „ . „ dirty, d . n ^ r o u . . . nd l . w p . id ; thT 1 . ' " ? " 
»6.60 per hour. Kilborn, , u p m note 76, . t D U Neverthele.. no ™ m T *" 
c o ^ i U o n . . t 4 . p , „ t „ „ » . d . by 4 . . o r i . ^ ^ ^ 1 ^ 3 ' S ^ ' d i f -

«»»Pl«I>t . .bout . . f e t y beoeu.. they w.nted to k « p w o r k i n . Peool 1. 

t , . t Churoh m H . m l . t „ d p r . . i d . „ t of t h . m i m . t e r i . l ^ l i . n o . . - M . D e . ^ T 

Aoeonlins U. tovemment in.pector. who inve.tij.ted, the fire we, the ~.u\, 
of the pl.,n failure of th. cmp.„y to p^vid. . r..«,„.bly . . f . workin, .„"' U 

ment for ,u employe. Chicken Plan, Owner Get, Jail far Fatal BlaL '.uZ .t 

S i t L ^ ' d " . W ^ " 1 V e , U " t i < > " ^ * • " S H o u . . of R . p r . . . „ t e , i v . . L . " r 

S d w l ^ T l J, T " * " " ^ " " P ' " 1 - i t h p r o f i t . n d p raduoUvl 
•nd eppeer. to have « d d . . . l y viol. ted . ho.t of OSHA r e j u l . t i o n . • 

..fety O Z ^ ^ T B ™ W e r * " " ^ b l ' n " d f o r O"* •>"» • 1 " t h ' - - t o 
tv and B « , H » r . member of t h . North C u o l i n . Oocup.tion.1 Saf^ 

wouldnt have been locked." Official Accau, Worker, in Doomed Plant of i L f , n . 
LANDO SEOTINEI. TRIB., Nov. 22, 1992, at A10. A " ' 

" ' ^ ' • ' • l y , the plant wa . .hut down. Owner of Chicken Plant That Bam~t 
Ba lk , a, Fine. O H I A N O O SEOTINSL T R . B . , J .n . 24, 1990 at A10. F o l b w i n e l , H Z ? 

U ™ J U , ^ to . . ^ a f o n . m which t h . outcome i . -.ubatantially certain" to have 
« ~ u m d - W o « U . . v. Rowland. 407 S.E.2d 222. 228-30 (N.C. 1991); „ f . r to no , . 247 

« l u n t « y manalaughter and w . . « n t . n « d to a 19 y . „ n m m l l , , , m 

m m ' V m ^ P , m m ' ' " " " " • " ' • r . Refer to not. 216 .up™ 

olaa Aahford notee, [w)ortera often do not know of the hazard, thev face or a n 

z^iZr^r t a k - • r t ion'or - « » " - ^ t a • - b5 
unamployment ASHFORD, . u p m note 9, at 391. 
t i ! ^ 1 f a d i i ; i t ^ r ^ ' * , ' * t r " " t 0 r > ; d i ' C h " - U W d i " b i l i ^ • " - i m t a a t i o n l . w at 

M 8 A M ^ ? ^ • " " " - f " « « . ««. . Ch ia i . v. ftpperid,. Farm. I™,, 
688 A.2d 662. 666 (Com,. App. C t 1991); Pericich v. Clim.t™!, Inc.. 523 So 2d 684 
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relocate or close a plant, or threaten to do, in order to avoid 
workers' compensation costs."2 Moreover, cases involving 

SSS (Fla D i . t C t App. 1988); H e . , v. Clarcor, Inc., 603 N.E.2d 1262. 1273 ( I I I . 
C t 1992); Slover v. Brown, 488 N.E.2d 1103, 1105 (111. App. Ct. 1986); Kem v. 

W h Beltimore Gen. Ho.p., 504 A.2d 1154, 1159 (Md. Ct. Spec. App. 1986); Clifford 
C c t u . Dr i l l ins Corp., 353 N.W.2d 469, 471 (Mich. 1984); John»on v. Moo,,. Inc., 

".Oi NY.S.2d 162, 164 (App. Div. 1985); Metheney v. Sejar P l . . t i c . , Inc.. 590 N.E.2d 
1311 1313-14 (Ohio C t App. 1990); Pierce v. F r . n k l i n Elec. Co., 737 P.2d 921, 924-
26 (Okla. 1987); Johnaon v. Saint F r . n c i . Ho.p.. Inc.. 759 S.W.2d 925, 926-29 (Tenn. 
c i App. 1988); Palmer v. Miller Biewins Co., 852 S.W.2d 57 , 62 (Ten. App . -Fo r t 
Worth 1993, wr i t denied); Wilmot v. Kaiaer Aluminum 4 Chem. Corp., 821 P.2d 18, 
31.32 ( W « h . 1991); Yoho v. Triansle PWC. Inc., 336 S.E.2d 204, 210 (W Va. 1986). 
See fenerally Connell & Schwartz, .upra note 414 (providing a aummary of the law 
in t h i . area). 

The legal protection provided to injured worker, under the American, w i t h 
D i . . b i l i t i e . (ADA) i . alao limited. Tho.e worker, with . e r iou . in ju r ie . reaulting in 
diaabilitiea which require more .ccommodation than ia deemed 'reasonable' may re­
ceive no protection under the disability discrimination laws. See 29 C.F.R. § 
1630.2(o) (1993) (defining "reaaonable accommodation"). Workera whoee in ju r ie . are 
not aufficiently Mvere m . y . l . o not receive any protection- an employee mu. t have 
«n impairment which "aub.tanti . l ly l i m i t . " h i . or her ability to perform a "major life 
activity," or be regarded aa having .uch an impairment, i n ordar to be considered 
dissbled wi th in the mesning of the ADA. 29 C.F.R. § 1630.2(g)-(j) (1993). A worker 
who is off work due to sn occupational injury for a .hort period of time i . not dis­
abled within the meaning of the Act See u i § 1630.2(m). Injuriea or illnesses which 
result i n an inability to perform the worker's own job. but not a broad class of jobs, 
also may not be oonaidered disabilities. I d . S 1630.20). I n ita Interpretive Guidance 
to this rule, th* Equal Employment Opportunity Commission notes: 

For example, an individual who has a back condition that preventa the indi­
vidual from performing any heavy labor job would be substantially limited 
in tha major life activity of working because the individual's impairment 
eliminatea hia or her ability to perform a claae of jobs. This would be so 
even I f the individusl were able to perform jobs in another class, e.g.. the 
daaa of semi skilled jobs. 

EEOC Interpretive Guidance on Title I of the ADA. 29 C.F.R. § 1630.20), at 404 
(1993). 

Before the paaaage of the diaability discrimination laws, employers were alao 
free to deny employment to applicanta upon learning of past or pending worker. ' 
compensation claima. See, eg.. Stoker v. Purr's, Inc., 813 S.W.2d 719, 723-24 (Tex. 
App.—El Paao 1991, wr i t denied) (holding that neither a wrongful discharge suit nor 
an employment discrimination suit can be brought under the Texas Workers' compen-
saUon statute i n the absence of an existing employei/employee relationahip); 
Rothstein, supra note 414, st 112 (noting that most states' proscriptions against retal-
iaUon againat employees for filing workers' compensation c la im, apply only to current 
employere and do not extend to aubsequent employera). 

432. Unida v. Levi Strauss & Co., 986 F.2d 970 (6th Cir. 1993). According to the 
court, the plaintiffa in thia caaa argued: 

Levi Strauaa' decision to close the plsnt was partly motivated by high 
worker. ' compenaation coau at the San Antonio p lant They argue that t h i . 
evidence, i f i t bed been properly considered by the distnet court, rsises . 
genuine i M U . of material fact Again, we diaagree. Levi Straua. concede, 
that i U dedaion to doae the San Antonio plant was due to high cosu thst 
included high workers' compeneation ooaU. This undieputed fact, however, is 
immaterial to the question of whether the subclass of Unninated employeee 
who had engaged i n workers compensation activities we . wmehow di.crim-
ina tod againat by Lavi Strauaa' decision to close the entire plsnt snd dis-



230 HOUSTON LAW REVIEW [Vol. S H i g 

individual claims of discriminatory or retaliatory action are 
difficult to prove. Workers, as plaintiffs, have the burden of 
proof; proof of intent, even i f derived inferentially, is not always 
easy to obtain. 4 3 3 

Legal protection for individual non-union workers is 
therefore, sti l l limited in scope. Despite the increases in 
compensation claims filed in recent years, workers are still vul­
nerable to pressure not to file claims for compensable injuries 
and diseases.434 Prospects for successful reinstatement in 
unorganized workplaces, even with expanded employee rights, 
are notoriously bleak. 4 3 6 Retaliatory discharge lawsuits are a 
useful tool primarily for professionals, managerial, and other 
upper income workers, 4 3 8 Thus, common law procedures and 

charps all emp . At moat, the Plaintiffs hav« demon*Lrated that they 
were treated differently betfauae they worked at the San Antonio plant. 

Id . at 979 n.6. The court alao atater 
|A]n employer cannot, in our view, eryraffe in diacrimination . . . merely by 
cloainf an entire plant and diacharging all employeea—including those who 
have not enfagect in any of the activities protected by [the workers' compen­
sation discriminatory diacharge statute]. After all , the word 'discrimination" 
denotes a "failure to treat all persona equally where no reaaonable distinc­
t ion can be found between those favored and those not favored." BLACK'S 
LAW DICTIONARY 467 (6th ed. 1990). We fail to see how an employer is dis-
crimmating against, or treating unequally, employees who have engaged in 
worken ' oompensation activities when the employer ia similarly diacharging 
employvea who have not engaged in such activities. 

I d . at 978-79. 
433. Set. Powell v. Wyoming Cablevision, Inc., 403 S.E.2d 717. 721 (W. Va. 

1991) (applying inferential proof pattern developed in casea arising under laws pro* 
hibiting diacrjmination based on race and gender to workers' compensation discrimi­
natory diacharge claim). 

434. S M , eg.. S l o w v. Brown, 488 N.E.2d 1103, 1104 (IH. App. Ct. 1986) (reiter­
ating testimony by an employee that her employer terminated her upon finding out 
ahe had filed a workers' compensation daim); Willoughby v. Gencorp., Inc., 809 
S.W.2d 858, 869-60 (Ky. Ct- App. 1990) (noting a thnatening conversation between 
an employee who had filed a workers' compensation claim and that employee's boss). 

435. P A U L C. W E I L E R , GOVERNING THE WORKPLACE: T H E FUTURE OK LABOR AND 

EMPLOYMENT L A W 86-87 (1990). Statistics indicate that workers who have been dis­
charged rarely achieve mccessful reinstatement as a result of litigation. Summers 
(1992), supra note 411, at 477-78. Summers notes two factors which deprive rein­
statement of practical value for employees. First, there is excessive delay in resolu­
tion of claims, during which moat discharged employeea w i l l f ind alternative em­
ployment. I d . S*oond, employeea fear retaliation by their employer- Id . at 476. "Hia 
employer perception is that returning to the old job wil l not work out and the em­
ployer w i l l f ind or manufacture aome nondiscriminatory reason for dismissal or wi l l 
make life on the job intolerable". Id . As a result, only 6% of those offered reinstate­
ment through NLRB proceedings after six months returned to their old jobs. Id . at 
477. 

436. Summera (1992), aupra note 411, at 467-68 (noting with regard to wrongful 
diacharge caaea that, '[bjocauae of litigation costs, all but middle and upper income 
employees are largely foreclosed from any access to a remedy for wrongful dismissal. 
H i i s ia apparent from the reported cases. Relatively few plaintiffs are hourly wage 
or clerical workera; U M large majority are professional employees or are in middle 
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medies rarely establish on-going job security for non-union 

^ e - U n ^ r flood of wrongful discharge Htigation 
evolving termination of people who have been injured at work 
f o r c e s the suspicion that retaliatory action against employ-
^ T w h o file workers' compensation claims continues to be 
^mmonplace. Perhaps in reaction to the sheer quantity of 
R a t i o n suits, recent amendments to state workers com­
pensation laws have focused on improving the job secun y of 

workers."' Anecdotal evidence of retaliaton, act.ons 
^ C p l o y e r * also supports the view that employers sti l l view 
the fiHng of claims or reporting of injuries as disloyal behavior 
by employees- Workers, therefore, must evaluate the h a » « W 
c l i m s filing as well as the hazards of workmg. Given the 
' f u n d a m e n t inequality of the relationship between employer* 

employees, workers cannot look only at the potential 
economic benefits of f i l ing a workers' compensation claim in 
order function as rational economic beings within this relation-
ship:43* pursuit of short-term economic gain may result in 
long term economic and other loss. 

4 The Ability of Employers to Influence Workers' 
Decisions. I t is no secret that employers want to reduce the 
costs associated with the provision of both mandated and 
voluntary insurance to workers. Inexpensive cost containment 

by l . w y « from pu^u ing their c l . i m . . U w e r mcome employee. Without . u h . t . n t . . l 

toUer * W o r r J l , W o r W Compewtion: tomfi,. ami fivury C t a i - R a w m £ 
W X i " « . P ~ not . 18, «t 686.89 ( e r f u i n , t b . t w . a u . c p t u r . t h . ...ence o f * . 
S S W ^ K " ! re .pon . . by loolt in, . t . u t i l i ty m m d m i i i n , m ~ l . l m . 

" " h the u t i l i £ of income received when they h . v . . n . cc ,de„ t wrth 
T E ? ! ; i Z T ™ when they do not). A . benefiu i n c r . — or . . » . « e . decrewe. the 

b t i ' J t a ^ J ^ o m i c u d w c h o l o j i c l outcome.. S M Ellictaon. . " P ™ not . 236^ 

1 " ^ " - e m p l o y e d unemployed w o r k . r . m . y h.ve been . r . t . o n . l .ct , . 
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(or, i n insurance parlance, loss prevention) efforts often focus 
on the elimination of claims costs, not on injury prevention. 
Employers' ability to influence claims costs, independent of 
primary prevention, is dually rooted in the nature of the 
employment relationship and in the basic workers' 
compensation paradigm. 

In this paradig^n, the price that workers have paid for the 
availability of compensation is the loss of the right to bring 
common law suit." 0 This price is unvarying, cannot be 
quantified, and tends to be invisible. Workers are therefore 
generally viewed as having paid nothing for their compensation. 
The price paid by the employer, on the other hand, is contin­
gent not upon the occurrence of injuries but rather upon the 
fi l ing and resolution of claims; that is, i t is determined by the 
activity of the employees in that enterprise and of the 
employees in similarly situated firms.441 The benefit which 
the employer derives from this arrangement is immunity from 
suit. The employer, therefore, does not benefit from the 
increased costs which may result from increasing numbers of 
claims filed by its workers: that is, the employer does not buy 
more for the higher price. 4 4 2 

The employer's quest for decreased costs is therefore not 
tempered by the potential loss of some benefit. Because 
workers' filing of claims exhibits some elasticity, employers can 
save money by discouraging claims as opposed to preventing 
injuries. Costs would generally not increase without the 
occurrence of injuries; but cost escalation can be avoided with­
out avoiding injuries. Prevention becomes equated with the 
prevention of claima (or the reduction of costs associated with 
claims) rather than the prevention of injuries. To the extent 
that workers are perceived to file excessive numbers of claims, 
i t appears appropriate to discourage this behavior. Employers 
are therefore encouraged to defeat workers' compensation costs 

440. Refer to part II1.A.4 aupra. 
441. Refer to part I I I .B . eupra for a diecuaeion of the apecific mechaniama for the 

diatribution of price and coet in workera' compenaation. 
442. One caveat muat be offered here. To the extent that any eompenaating wage 

diflerential reaulting from haeardoua work ia reduced by the improved availability of 
compensation, employera' coeta wi l l decreaae with improved availability of compenaa-

tion benefita. I find thia argument I •ive. The evidence regarding eompenaat­
ing wag* diffarentiala ia by no meana conclusive; there ia no atrong evidence that 
auch diflerentiala adequately compenaate for increaaed riak in hazardoua indueta-ieo 
or joba. Refer to note 364 tupra. 
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by challenging all ambiguous or frivolous claims. 4 4 3 

The inequality of the underlying employment relationship 
enhances the ability of employers to influence claims f i l ing 
activity. Employees rarely pursue litigation (other than union 
grievances) against employers while they remain employed. The 
intimacy of the relationship and the necessity for the 
appearance of trust, as well as the possibility of arbitrary 
exercise of power by the employer, tend to discourage the 
bringing of lawsuits. Workers' compensation forces the pursuit 
of litigation during the existence of this relationship; i t is per­
haps not surprising that claims for compensation often result in 
a breakdown of trust and an increase in suspicion between the 
parties. The more workers perceive loss of trust or of job as one 
possible outcome of pursuing compensation claims, the lower 
the likelihood they wi l l pursue claims for compensation before 
they are terminated. 

In view of this, employers can utilize a variety of means to 
discourage the filing of claims. These include, but are certainly 
not limited to, overt intimidation. Professor Terence Ison has 
pointed out that the more closely an employer's cost reflects its 
own experience, the more likely the employer wi l l have an 
incentive to discourage claims. 4 4 4 Ison believes the rate-
making process primarily encourages employers to oppose and 

443. Aa a former workera' compenaation odminiatrotor and a teacher of labor and 
law, I receive many aolicitationa for workera' compenaation publicationa. 

A recent and typical one began aa folio' 
Dear Colleague: 
T^ie only way to control runaway workers' compenaation ia to challenge—and 
defeat—all claima that are 
' not work-related 
• fnvoloue 
' fraudulent 
Juat letting ono minor claim get through wi l l reault in an increaae in inaur-
anoe premiuma that wi l l eoat you thouaanda of dollars. 

Flyer from Quinlan Publiahing Co. promoting WORKERS' COMPENSATION L A W BULLE­
TIN to "buaineaa executives like yourseir received by the euthor September 26, 1993 
(on f i le wi th author). 

Profeaaor Terence Ison notes that the workera' compenaation inaurance system 
often leads employers to challenge claima on the legally irrelevant baaia that the 
diaability reeulted from the fault of the worker or that i t reaulted from circumstances 
outaide the control of the employer. laon. supra note 20, at 736. Hia viewa are echoed 
in tho atrategiea propoaed by loaa control consultants. 

444. Ison, aupra note 20, at 727 ( ' I t ia assumed and asserted that the variation 
of aaaeaament ratea by reference to the aafety performance of the firma concerned 
w i l l create an incentive to improve the aafety performance. Of courae i f the ratea 
really were being varied by reference to aafety performanoe the concluaion would 
follow; but . . . that ia not the caae. Ratea are varied by reference to claima ooet 
experience and other claima data, and variations in theae figures wi l l commonly 
have nothing to do with aafety performance.'). 
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discourage claims, rather than to promote safety/*5 He lists a 
variety of unintended and "nefarious"*'6 consequences he be­
lieves wi l l result from attempts to use the rate-making process 
to promote safety: 

1. Discouraging workere from reporting claims. 
2. Refusing to complete (the employer's report of injury] when 
requested to do so . . . . 
3. Adopting a gimmick type of safety program which creates 
incentives for lower levels of management, or perhaps even for 
workers, to reduce recorded claims, possibly by creating peer 
group influence not to make a claim. 
4. Delaying the completion of forma or omitting relevant 
information, thereby causing delays in the processing of a 
claim, perhaps causing the worker to tum to other sources of 
income 4 4 7 

This is not an exhaustive list. Other strategies include 
deliberately withholding information regarding a diagnosis of an 
occupational disease,448 or otherwise hindering the diagnosis 
of these diseases;448 the subcontracting out of hazardous work 
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445. Id . at 736 ("If on experience rating plan haa any downward influence on 
costs, i t is likely to be Uirough the discouragement of claims, opposition to claims, 
and the confinement of benefits."). 

446. I d at 726. 
447. I d FWeaaor Ison alao notes: 'Of course the monitoring of claims by employ­

e n is not alwaya injurious. Like so many things in life, a certain amount of i t can 
be beneficial while too much of i t can be damaging. The problem with current sys­
tems of experience rating is that they promote the monitoring of claima by employ­
ers without creating any incentive to atop at the right amount." I d . at 726-26. But, 
he points out, "there is no way of measuring the harm that ia done by experience 
rating." Id . at 738. 

448. At least three states have removed the mantle of immunity from employen 
who have engaged In the fraudulent practice of hiding occupational disease diagnoses 
from workera whoae disease ia aggravated by continued expoaure. Johna-Manville 
Products Corp. v. Contra CoaU Superior Court, 612 P.2d 948, 960 (Cal. 1990) (hold-
ing that employee whose employer intentionally concealed the fact that he had con­
tracted an industrial diaeaae did have a cauae of action for aggravation of hia dis-
•ase, although workers' oompenaation lawa bar his common-law claim aa to hia ini­
t i a l injury): Mill ison v. E.I . duPbnt De Nemours & Co., 601 A-2d 506, 607 ( N J . 
1986) (allowing an employee to recover for work-related injuriea aggravated by con­
tinued expoaure to asbestos when the employer deliberately concealed the riska of 
asbestos exposure from ita employeea); Mar t in v. Lancaster Battery Co., 606 A.2d 
444, 446 (Pa. 1992) (holding that an employee of a battery manufacturer, whose 
blood teat results ware intentionally altered by hia employer, resulting in more ae­
vere injuries to the worker due to continued expoaure and lack of treatment, was 
not l imited to a workers' oompenaation da im against his employer). 

449. Employers have considerable control over information regarding occupational 
diaeaaea. "[EJmployers have traditionally had almost exclusive access to medical and 
scientific data. In order to recognize that a certain diaeaae is occupationally related, 
one muat know both the medical histories of workers and the hazards they face. 
Without both aeta of facts, i t is generally impoesible to draw conduaiona about the 
etiology of diaeaae. Employer* have been in the best position to detect and publiciia 

„ "independent contractors";4* employee leasmg schemes n 
J h m employer's own employees may be converted mto 
mntyees of Ugitimato. or fraudulent, 4 6 ' external enttt.es; m-

TtutTon of p r a a m s ^ c h bonuses either to mdividual 
t " who rfmain "accident-free"4- or io departments or 

managers which "charge back" savmgs from reduced 

„ . a i » . « problem.. However, .ucb publici t , might well lea™ ^ « " ^ " °<*" 
^ . t l X l workmen', compenaation c l . i m . and to new demand, by ' . ^ _Thu., 
„ " o y . r ' . I L b i l i t y m . y l e .d to the . .ppre . - ion of i n f o r m . f on c r u e l to the d c 

^"H.^r; hd:ri; r r r - r ^ —- -
^ . u T d ^ r . OSHA Haiard Communication Rule. 29 C.F.R. 1910^1200 (1993,. The 
^ " n l , > t to rule i . l i m . ^ d by . .vera, factor., however. Nonun.o^> worked 

l 7 i the « c h n i c . l . . . i . u n c « n « . . . . r y to interpret envmrnmental . tud.e. . D . t a 

r ^ r . « d « a - u l t of compliance wi th the . , ru l e , or inferm.Uon wh.ch . . vol-

^ ' Y a r n ^ p m not . 20, . t 728-29. In We.t V . r g i n i . . many petrochemical p lant . 
. a u b ^ T a l amount of d a n ^ u . work. A . tory w i l l be.t . U u . t r . u , «b . 

u ^ T L i . o roc . . . Some ye«r . .go. when 1 we . toadnng an evening daaa on 
^ L S r J ^ ^ U , i n d l t r i . ! - l a t i o n . ^ ^ ^ Z 
t ^ L m W . . t V i r r n i a . I . . . i g - d ^ " P " <>' atudent. tor^^h . n u m b e r o f t t o 
^ L * h . m i c T plant, in t h . K . n . w h . Valley of Weat Virgnua. One group. 
_ h £ h wa . Maimed to the local DuPont facility (a company whtcb >. nat.on.l ly r.^ 
L a t j " " r Z . . f e ty P ^ - ) . W - i — the plant manager w h o ^ u d 

rfCaafct, record, reported that no .e r iou . lo . t time in ju r i e . had occurred U.ere m 
. ' i L S S l perioi of time. T^eir « p o r t wa . challenged in e U . by » 

r r ^ m e . tkerefo™ dtd no. . p p « « in D u f t n f . . t a t i a t i c . Una P ^ " " °f 
i. cmmonp..«.^t i. ^ y juatifi^, on j h . ^ ^ ^ ' ^ 

• S i " T n ^ ^ r e m p l o y e . . . . . i n , firm. » e m to have b ~ n deaigned . o l . ! , to 
~ l . i t „ J 3 . i T ^ . a For ..uunple. "an employer f o r m . « employee l e . . m , 

b « . u « new firm, m . I w . y . . . . igned a modification factor of 1.0. Id . , « * ° u ° 
^ T M . T Some "WoHier L ^ i n * P ™ * ™ " " Defmud I m ^ r . nnd Employers, N.Y. 
T ^ S M 1992. at A l ( d e ^ r i b i n , how a „ u m b « - of employe le.a.ng finn. 
S T w r n e ^ W . owing mUd worker, mill.on. in compenaation benefiu). 

«2. ™. practice i. booming more commonplace. 0 » ..ample .. ^ven „ , 4 . 
CalLu. De^Ttment of Inaurance report: -Weatort, IVrcel ^ " " ^ • Calt™" 
on a bonu. flitom to r«»iv. S126 for e.ch month they ere accident fr~. Califonu. 
Z l n Z T s ^ , , .upm note 7. .t 60. The report .ug^u thi. a. a po-uv. .p-
proach to .af.ty. Id. 
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compensation costs to specific departments or operations within 
corporations;453 disciplinary programs for workers who 
involved in accidents;454 threats to close a plant i f workers' 
compensation claims costs do not decline, or closing a plant for 
this reason;4" or simply increasing the level of litigation in 
challenging the f i l ing of claims. 4 6 6 Many of these approaches 

463. For example, charge-back programa are used in grocery store chains to allo­
cate to atorea or divisions the costs of occupational injuriea. 'Grocery store executive, 
claim this haa been effective in focusing attention on safety considerations and per­
haps in reducing the number of accidents. At Safeway Stores, the 'charge-back' pro-
gram is credited with reducing the incidence rate of injuries by 40% between 1987 
and 1991." Id . at 90. 

464. For example, in 1988, Consolidation Coal Co., a major U.S. coal producer, 
established a "safety program" which informed workers that, i f they were involved in 
repeated accidenta, they would be subject to discipline. Consolidation Coal Co, Inter­
nal Memorandum, Safety Approach to Accident Prevention for High Experience Em­
ployeea (on file wi th author). Employees wi th two or more recordabie accidenU dur­
ing an 18 month period would be counseled: 

A meeting wi l l be held wi th the Mine Communication Committee to advise 
them of the following: 

E. We wi l l advise them fhigh experience individual workers] that their con­
tinued poor aafety performance wil l not be tolerated . . . . 
F. We wi l l be looking very closely at each new accident wi th all employees. 
G. Based on circumstances of each subsequent accident after counseling the 
high experienced people, action ranging from 2-4 hours of retraining to sus­
pension antfor diacharge may occur. 

I . Thia ia a new approach to safety and preventing accidenta by making 
high experienced employees more aware of working safely . . . . Our intent 
and purpose ia to help correct poor safety performance, not to puniah. 

Id . I n the introduction to another related memorandum, the Senior Vice President 
wrote, Today I want to share my concern and take a close look at the accidenU you 
have auffered. While there may be some things that we can do, I want you to review 
your own accidenta to aee what you could have done to prevent your accident. Alao, 
what you are foing to do to prevent a reoccurrence.' Conaolidation Coal Co.. Internal 
Memorandum, Training for High Experience Employeea (on file wi th author). In the 
endoeed counaeling aeaaion guidelines, the supervisor waa inatructed to ask the b l -
lowing questiona: D o you think you wil l beat the odda? What are your odds of being 
killed? Do you want to be killed? What can you do about i t? ' Id . Thia particular 
policy was ultimately withdrawn after a legal challenge which argued that it would 
aubject the employeea to discipline for reporting aafety problema or filing workera' 
compenaation daima, in violation of Weat Virginia law. UMWA Diet. 31 v. Consolida­
tion Coal Co.. Civ. No. 88-C.391 (Cir. Ct. Mon. Co., W. Va. 1988). 

466. A plant eloaure blamed on excessive workers' compenaation costs was unsuc­
cessfully challenged by the workers in Unida v. Levi Strauaa Co., 966 F.2d 970, 
977 (6th Cir. 1993) (holding that an employer who closes a plant becauae of high 
coata, induding workera' compenaation costs does not violate article 8307c of the 
Taxaa Worker. ' Compensstion Act, which provides that an employer may not die-
charge an employee aimply becauae that worker has filed a good faith workera' com­
penaation daim). 

466. This reaction ia commonplace and the growth of litigation on claima ia die-
cuaaed in Part 11. Aa Nicholae Aahford obaerved, 'High benefit, mean high coata to 
employera, and thua incentivea to find way. to reduce theM coet*. One way to re-
duce coaU ia, of courae, to provide a lea. hazardoua workplace. But, unfortunately, 
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to cost containment are undoubtedly introduced with the 
intention of stimulating greater worker vigilance regarding 
safety;457 i f this is the case, their unintended consequences 
are that they also increase the likelihood that injuries wi l l not 
be reported. 4 6 8 Al l of these strategies, whether they involve 
inducements to safety or threats of retaliation, reflect the 
employer's ability to control the workplace in order to ma­
nipulate claims fi l ing activity. 

With the exception of wrongful discharge litigation and the 
occasional lawsuit involving an employer's grossly negligent or 
intentional misconduct,469 there is remarkably li t t le litigation 
which challenges employer (mis)behavior in discouraging claims. 
Current commentary draws litt le distinction between efforts to 
prevent hazardous conditions and efforts to reduce costs 
through discouraging claims. 4 6 0 In fact, i t is often impossible, 
from the outside, to discern the difference between the two. Of 
course, looked at from the vantage point of injured workers, 
there is a world of difference. 

The fact that employers can exert managerial pressure in 
order to affect workers' compensation costs without decreasing 
underlying rates of injury and illness has a tendency to confuse 
our understanding of prevention. I f the goal is simply to 
decrease workers' compensation costs to employers, this 
behavior is laudable. I f there is genuine interest in achieving 
decreases in occupational morbidity and mortality (whether as a 
public health goal or out of concern for total costs), these ap­
parent decreases in costs serve only to obscure the picture. I t is 
the injured worker and other social insurance programs that in 
fact absorb the costs of uncompensated occupational injuries. 
Determining the true injury rate and the true degree of 
workers' suffering becomes difficult wi thin the framework of 
such elasticity. 

there are othera. When daima are likely to be high, l i t igation becomea more profit-
able." ASHPORD, aupro note 9, et 417. 

467. I t 1. true that many genuine end aggreaaive aafety program, have an eco­
nomic Incentive component which ia, I believe, designed to get the ettention of both 
hourly and managerial employeea and involve them in aafety efforta. 

468. Professor Sugarman notea the aame phenomenon wi th regard to amall auto-
mobile acddent d a i m . and concludea that 'perverse' actiona, which involve the con-
eealing of bad conduct or fighting of claima, appear to predominate. Sugarman, su­
pra note 19, at 686. -Rue concern about higher ratea doea cauae nonreporting and 
private aettlement of amall accident claim, once cra.he. occur. But this is hardly the 
aame thing aa driving aafer in the first place.' Id . at 678. 

469. Rofer to note 247 supra. 
460. I n the Upjohn atudy, no diatinction was made between cost containment 

baaed upon successful discouraging of the filing of d a i m . and coat conUinment 
achieved through hazard reduction. See Upjohn Report, aupra note 7, at 111-5. 
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D. Ignorance, Doctors, Lawyers, and Other Transaction Costs '' 

An employer can respond to rising workers' compensation 
costs in three enterprise-specific ways: by doing nothing to 
change internal practices; by reducing costs through cost con-
tainment on claims without directly addressing the need for 
prevention of injuries and illnesses; or by engaging in primary i 
prevention. The likelihood that employers wi l l work actively to ' 
prevent injuries is diminished both by the availability of the 
apparently efficient response of claims cost containment4" 
and by the substantial transaction costs inherent in the 
workers' compensation system. 

Economists refer to those factors which tend to prevent 
individuals or firms from acting in an economically efficient 
manner as transaction costs.4*2 In the workers' compensation 
context, transactions costs create considerable friction. In fact, 
i t is difficult to imagine a system which is less likely to 
generate the level of information and understanding that would 
be necessary to encourage economically and socially efficient 
behavior. Ignorance, psychological factors, fundamental 
inequality of the employee-employer relationship, distribution of 
costs, and the underlying structure of the workers' 
compensation system all generate transaction costs which ob­
struct an optimal outcome. 

As an ini t ial problem, as discussed above, costs are not 
distributed among employers in a manner likely to promote 
aggressive safety practices.4*3 Moreover, employer ignorance 
regarding the methodology used for experience rating is itself a 
significant impediment to achieving this outcome;4*4 the 
distribution of costs is irrelevant i f those who pay them have 
no comprehension as to the manner of their distribution. The 

461. Thia approach may roault in an < licaliy efficient outcome from the 
atandpoint of the employer; the reaulting bargain, which tranafera the coata of inju-
ries directly to workers or other aocial inaurance programa, may not be optimally 
efficient from a social point of view, however. 

462. S t t Coaae, supra note 364, at 16 (pointing out that economic theoriea which 
aaaume away transaction costs fa i l to predict accurately how rational peraona will 
behave becauae transaction costs, including information, negotiation, and inapection 
coots, are often very costly and thus prevent people from entering into many nr-
rangomanta that would aeem profitable in a no-tranaaction-coata world,. To the ex­
tent that tranaaction costs impede efficient reaulta, economic incentives become irrel 
event and the bargain that ia ultimately atruck may not be the optimal one. 

463. 'One f ly in the Coaae ointment ia the exiatence of an imperfectly experience-
rated system of no-fault insurance, mandated by the government." Butler & Worrall, 
Worktrt ' Comptntalion: B t n t f i u and Injury Rattt in tht Seutntiet. tupra note 18. at 
687. 

464. Refer to notes 323-28 tupra and accompanying text. 
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fate-making system is particularly confusing for small and 
medium-size employers, whose injury rates tend to be worse 
than large employers. Even in companies large enough to have 
both risk managers and engineering design departments, there 
is surprisingly poor communication between the two. 4 8 5 The 
lack of information which is readily available to both employers 
gnd workers,4* and the high costs of obtaining better infor-
mation, exacerbate the problem. The costs of information 
transfer are a separate impediment to economic efficiency. 4 8 1 

As a result, despite evidence that enterprise-specific 
behavior generates significant cost savings, the public debate 
over workers' compensation has often been framed around sec­
ondary issues which reflect these impediments. Employers pub­
licly blame the cost of workers' compensation on a raf t of 
problems all of which are outside the direct control of the 
enterprise, while perceiving themselves as victims of a system 
which they have no capacity to influence. They tend to see the 
causes of high costs in the actions of workers (who file 
unnecessary claims), outsiders (such as doctors and lawyers 
who benefit financially from the system), the state legislature 
(which perpetuates a program which is somehow always more 
expensive than that in a neighboring state), or state 
administrative bodies (which are perceived as agencies which 
delay resolution of claims and find marginal claims to be 
compensable). 

People tend to pay a lot of attention to anecdotal 
information, to ignore data when forming opinions, to take 

465. See GEORGE EkDS 4 PCTER REUTCR, DESIGNING SAFER PRODUCTS: CORPO­
RATE RESPONSES TO PRODUCT LIABILITY LAW AND REGULATION (Rand Report) 60 
(1983) (noting that there was poor communication between in-house risk managers 
snd engineering design departments wi th regard to product aafety iaauea). 

466. S t t ASHFORD, supro note 9, et 19. 
The imperfections in the market approach are inherent and aevere: 

. . . The deficiencies in the knowledge of the nature and aeverity of health 
haiards ara the moat aerioua imperfections. . . . 

. . . Tliere are aerioua reaaona for questioning the notion that the exiating 
level of workplace hazards representa working people's free market choice re­
garding the aaaumption of job-releted riak. Beyond important informational 
problema, a wide variety of other forces—including social, cultural, paycho. 
logical, and environmental factors—influence workera' deciaiona rogarding the 
aaaumption of job-related risks. An inability to aaseee or relate to low.proba-
bil i ty , large-harm contingencies is a behavioral t ra i t common to many, i f not 
moat, individuals. Further, many workera are aocialized to accept the haz­
ardoua nature of certain jobs and are convinced of the neceaaity of perform­
ing them . . . . 

Id 
467. Sse Coaae, aupro note 364, at 16 (including the coat of gathering and ana-

lyzing information among tranaaction costs). 
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extreme outcomes as being representative, and to attribute 
more control over a particular event to the people involved than 
they see themselves as having.4*8 These psychological 
attributes inhibit "rational" behavior4*8 as well as contributing 
to the underlying tension between employees and employers. 
They also cause employers to generalize from isolated 
experiences of worker abuse of the workers' compensation sys­
tem to a general belief that fraud and abuse cause workers' 
compensation cost escalation; they encourage a belief in the 
worker-at-fault paradigm. 

These psychological tendencies are reinforced both by the 
underlying workers' compensation compromise, which appears 
to eliminate employer fault and blame as a factor, and by the 
general state of labor-management relations. The bilateral 
monopoly relationship between workers and employers vastly 
increases transactional costs.4™ Neither the currently popular 
"total quality management," a process of involving workers in 
decision-making in order to achieve continual improvements in 
quality, 4 7 1 nor more traditional collective bargaining, have 
extinguished the fundamental distrust that pervades worker-
employer interactions. Because of this suspicion, workers' 
compensation claims filed by individual employees are subject 
to significant and suspicious scrutiny by employers. Both the 
fundamental legitimacy of the claim and the costs which are in­
curred after the claim is found to be compensable come under 
attack. 

Because employers often perceive themselves as having less 
influence over the occurrence of injuries than they in fact have, 
they concentrate on discouraging the filing of claims or on post-
injury claims management instead of on injury prevention. 
Insurers and employers often focus particular attention on the 
behavior of health care providers and lawyers who provide 
services to injured workers and on the length of time that an 
injured worker remains off work. 4 ' 2 

468. Dickena, aupni nota 383, at 26-27. 
469. Sse Ellickaon, aupra note 236, at 40 (notinf that people often ignore or oth-

erwiae fail to respond to law or misconstrue legal signala). 
470. The Coaae theorem aaaumea equality of bargaining power, which ia patently 

lacking in the employment relationahip. '[I]f the parties are locked in a bilateral mo­
nopoly, where neither party haa alternatives to dealing with the other, tranaaction 
coata will be aharply elevated." Donohue, supra nota 393, at 656. 
471. See generally WARBSN H. SCHMIDT & JEROME P. FINNIOAN, THE RACE WITH­

OUT A FINISH LINE; AMERICA'S QUEST FOB TOTAI. QUALITY (1992). 
472. Employers aometimes respond to eacalating coata by attempts to improve 

retum-to-work and rehabilitative programa. While many of theae programa are lau­
datory both in their goal and function, othera ahortaightedly force workera to return 
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mampulate workers' compensation to their own advantage. As 

m L . ™ ™ aPP<»nted gatekeepers to most disability 

a , 1 1 ? I m e d l C a l t r e a t m e n t workers' benefits. As 
a result, physicians are painted (sometimes accurately) as 
professionals who tend to overtreat, overcharge, and offer 
opinions which are influenced more by the s o u r T of the 
payment than by the actual condition of the p a t i e ^ 4 ' 4 Some 
employers and insurers now view medical coste as the p r i m a ^ 

^ n d H f " 0 " C O m P T ' a t i 0 n P « b l e m s and therefore 
cor^iderable energy into health care cost containment strate-

w o L ^ 8 e 8 C f l l a t i o n o f t h e medical component of 
/ ^ P ^ o n costs makes this a legitimate concern; i t 

nevertheless also draws attention toward a component of c ^ t 
and away from the underlying cause of the cost. 

d a i m n T ^ a l S O u m 0 U n t e d activities of 
claimants lawyers who advocate expansion of benefite and 
e n g a g e the fifing of claims by their individual ^ n t e . 4 ™ 
The self interest of these attorneys, whose fees rise with 
mcreases m benefits, tends to tarnish their image. E m ^ e r e 
view them as a cause of the escalation of costs. They are 
believed to instigate the filing of fraudulent, weak or 
•mnecessary claims and to organize inappropriate screenings to 

" ^ C l a i m 8 W h i c h m i « h t »<* "Aerwise be filed. Tins view has recently led to the exclusion of attorneys 
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from discussions regarding reform of state workers' 
compensation systems as well as to legislated restrictions on 
the activities of lawyers in the system.4 7 8 

Further, interstate variability in costs encourages the belief 
that the root cause of escalating and excessive costs is the 
legislative design of the program in each state. Employers 
insistently point to neighboring states in which they allege 
workers' compensation costs less for equivalent employers.47' 
I n fact, interstate variability has grown over the past two 
decades, despite the efforts of the National Commission on 
State Workmen's Compensation Programs to establish greater 
uniformity. 4*' As a result, employers often launch political 

•yitem ia dependent on the undei [ of claima in order to maintain economic 
equilibrium. Medical acroeninge which expand the number of claima which are filed, 
even if the claima are filed for legitimate, compeneable, disabling medical conditiona, 
are unwelcome in a ayatem facing eacalating coata. 
478. Ken Myen, Lett Worktn1 Comp Work Ahead, NATI. UI. , June 7, 1993, at 1 

CIn [legialative] reform packagea, one of the firat propoaala ia uaually the elimina­
tion of lawyera.'). 
479. Spieler, aupra note 252, at 359 & n.89. 
480. Diffarencea among atatea (when ooeta were tneaaured both aa a percent of 

payroll and aa inaurance premium per worker and were corrected for interatate vari-
ationa in wagea and induatrial mix) grew aignificantly between 1972 and 1983. John 
F. Burton, Jr., Interstate Variations in the Employers' Costs of Workers' Compensa­
tion, with Particular Reference to Connecticut, New Jersey, and New York, in CUB-
Rinfr ISSUES IN WORKERS' COMPENSATION, supra note 274, at 111, 11213. Differenc-
ea among atatea continued to eriden in aubaequent yeara, although a atate'a relative 
poeition ia not immutable. For example, while California haa been a conaiatently 
high coat atate and Indiana a conaiatently low coat atate, rankinga of other atatea, 
including Michigan, have varied aubatantially. Burton & Schmidle, aupra note 25, at 
11. Burton and Schmidle go on to obaerve. Data on interatate differencea in 
workera' compenaation coata may alao be used to aasess the need for national 
workera' compenaation atandarda . . . . The widening difference among atatea in 
their coata of worker*' compensation • . . appear [aic] to increaae the throat of run-
away employera and thua strengthens the caae for federal atandarda. I d at 13. 

In addition to compariaona baaed upon premium ratea charged to employera, 
interatate compariaona ere alao drawn from the dollar amount of workera' compenaa. 
tion benefits paid per 100,000 active workera. John F. Burton, Jr & Jamea W. 
Gasaway, Workers' Compeneation Benefits Paid to Workers: Interstate Differences Sub­
stantial, National Averages Accelerate, JOHN BURTON'S WORKERS' COMPENSATION 
MONITOR, Sept-OcL 1992, at 1. Again, the variation among sUtes is subatantial. 
The higheat coot state, Maine, paid $121.1 million in benefita per 100,000 workera in 
1992. / d fig. A. The lowest, Indiana, paid $16.2 million per 100,000 workera in the 
aame year. I d The average for 43 atatea waa $43.0 million per 100,000 workera. I d 
T^e uae of thla particular oompariaon ia somewhat mialeading. however. TTieee fig-
urea appear to repreaent benefita paid, not incurred, during the year in queetion. 
S«* i d at 2. Current paymenta on claima reflect paymenta on both new aa well aa 
old claima involving mon severe injuries. Therefore, states with haxardoua induatriea 
(and therefore larger numbers of severe claima) and declining employment (and 
therefore a declining number of active workers) will show high costs in this compari-
aon even if their workera' oompenaation ayatem ia not comparatively generous. The 
oompariaon ia, however, uaeful in demonatrating the large differencea among atatea 
in the liability to injured workera. 
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assaults against state programs under the banner of "economic 
development." During the ensuing battles, employers point to 
the possible demise or relocation of a particular f i rm or 
enterpnse as proof that workers' compensation costs are or wi l l 
become, excessive.481 In the course of these confrontations i t 
is often implied that legislators in the home state are more 
profligate, that home state workers are greater abusers, or that 
the states administrative body is particularly lax in the 
grantmg of claims. This occurs even in those states in which 
employers' insurance premium rates are relatively low. 4 8 2 

Thus the impediments to effective deterrence that have 
been noted by other commentators with regard to tort l iabil i ty 
systems are magnified in the workers' compensation program 
The general design of workers' compensation has not histori­
cally encouraged many employers to believe that their own 
efforts at safety would yield significant cost savings within 
their own enterprises. The combination of civil immunity no-
fault payments, limitations on benefits, and insurability of the 
nsk all contribute to this overall view. 

Employers' failure to perceive safety as connected wi th 
costs is further fed by their ability to focus on worker behavior 
and to reduce coste by discouraging the f i l ing of claims or 
limiting costs incurred within claims. The ability to blame 
workers as well as other parties who are external to the em­
ployment relationship for increasing costs discourages employer 
self scrutiny, even when such scrutiny might yield economically 
advantageous decisions for the firm. Thus, both ignorance 
regarding the actual relationship between cost and safety and 
objective aspects of the system which do not reward safety have 
reduced the likelihood that primary preventive activities w i l l 
result from increasing compensation coste. As long as costs are 
not, or are not perceived to be, related to internal firm choices 
the ability of workers' compensation to provide effective lever­
age to make employers improve underlying safety practices is 

l̂ y J?£T^NJ*m '"' ""V2' *' 126 (n°ti"« 
hTfi " I , „ ^ m " " " «"M<*«« that th . increaae in coat, will fore a 
ou.inM. Modu. It wUI be virtually impoaaibl. for th . l.«i.l.tor. to know how genu-
i « are tlu». clatm..- Tlw, Report term. tin. "the spectre of the v.nishin, .mSoy-
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"reform" is an annual exercise in political frustration in many 
states.486 

There is some sign of change, however. The political 
realities of workers' compensation require that its fundamental 
characteristic of compromise be maintained. Organized labor, as 
the putative voice of injured workers, therefore finds itself at 
the bargaining table when legislators debate mechanisms for 
decreasing cost. But political realities constrain labor's usual 
bargaining stance: the apparent consensus that costs are 
excessive has made the expansion of benefits in most states a 
politically untenable proposition.*87 Faced with persistently 
high rates of injury despite rising costs, organized labor has 
therefore shifted its focus to prevention within the workers' 
compensation debates.488 

and i t* iMured'» victima, but allow such excluBiona to be effective as between the 
inaurer and the inaured. In effect, when the inaured has violated safety standarda 
that are conditions of coverage, the inaurer would serve only as a guarantor of ita 
inaured's l iabil i ty rather than as an mdemnifier." ABRAHAM, tupra note 269, at 61 . 
Each of these proposals assumes, perhaps incorrectly, that increaaed coats to employ­
ers wi l l yield increased attention to safety. Sugarman, in contrast, favors l imit ing 
compensation to its distributional role, and increaaing other enforcement efforta in 
order to promote safety. Sugarman. supra note 19, at 590-91, 664. 

486. James Chelius, of Rutgers' Institute of Management and Labor Relations, 
has noted that each year virtually every atate amends ita workers' compensation 
law. "Hie difference between reform and tinkering seems to depend on whether one 
is for or against the changes.' James R Chelius, The Status and. Direction of 
Workers' Compeneation: An Introduction to Current Issues, in CURRENT ISSUES IN 
WORKERS' COMPENSATION, supra note 274. at 1, 3-4. 

The Insurance Information Institute has estimated that between 1982 and 
1988 legislators nationwide enacted at least 1050 amendment* to state workers com­
penaation laws. David O. Weber. The Comp Crisis: A Special Report, INS. REV., Oct 
1990, at 27, 34 [hereinafter Comp Crisis]. Former general counsel for the National 
Commiaaion, John Lewis has warned that "no reform effort works as intended. 
You're lucky if the result is even close to the intention." Id. 

487. Fearing that reforma designed Lo reduce system costs would mean a reduc­
tion in benefits aa well, unions have traditionally opposed such changes. Discussing 
the Minnesota experience, however, Michael Staten haa asserted that reform "does 
not have to be a rero-aum game which precludes everyone from gaining.' Michael 
Staten, Discussion of Papers on Recent State Reforms, in CURRENT ISSUES IN 
WORKERS' COMPENSATION, supra note 274, at 106, 106 (reviewing Steve Keefe. The 
Minneeota Expenence with Workers' Compenaation Reform). 
488. James Ellenberger, Assiatant Director, Occupational Safety and Health, AFL-

CIO, summarises the labor position this way: 
The [Bureau of Labor Statistical Annual Survey for 1988 indicates some 
very troubling trends in workplace injuriea and illneaaea . . . . 

Tha response to these horrible etatiatics, regrettably, has not been a 
renewed effort by policymakers, employen and inaurera to reduce accidenta 
and injuriea on the job. 

The victim of the job injury or illness frequently becomes the target 
of thoae concerned with runaway coata. Instead of focusing corrective action 
aimed at stopping accidenU and creating safer work sites, all too often ef­
forts are made to lower workers' compensation benefits or to change the 
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A. Legislative Responses to Rising Workers' Compensation 
Costs 

Confronted with high costs and unwieldy administrative 
structures, and mindful of the need to maintain the compromise 
nature of these programs, state legislatures are responding to 
the workers' oompensation dilemma in a number of ways. 4 8 9 

First, in apparent exasperation at the continual and high 
pitched level of political confrontation over these issues, new 
legislation pulls the workers' compensation debate away from 
the open political arena by establishing labor-management 
groups to provide guidance in the administration of the state 
system or in the development of new legislation or 
standards.4 9 0 These groups are governing, not advisory, 
commissions or boards which are generally comprised of 

definition of injure* or illnenee* . . . . 
The worker*' compensation 'ariBis' ia likely to continue until we 

drasticaUy reduce the needleaa human Buffering and economic coata of job 
injuriaa, illneaaea and death. H i a wi l l require . . . making aafe and healthy 
workplace* our top priority. 

James N . Ellenberger, Troubling Trends in Workplace Injuriea, Comp Crisis, supra 
note 486, at 32 (sidebar). 

489. examplea given in this section are limited in several ways. Firat, the 
primary health and safety enforcement activities of the twenty-three states wi th ap-
proved state plana foi- enforcement of OSHA standards are not the focua of this dis­
cussion. Many of these states have substantially expanded and improved their aafety 
initiatives. Although some of theae efforta have been in reaction to concerns regard­
ing workers' compensation coata, they are mentioned only tangential ly here; the safe­
ty initiative* discussed here are those which have been undertaken aa part of 
workera' compenaation reform. Second, a number of state* have enacted provisions 
governing imminent danger situations; theae are not included in this summary, 
ftiird, worker*' oompensation reform legislation is so widespread that i t is impossible 
to include every example of change here. "Hie following discuasion provides only a 
brief overview. 

490. See, eg., M R . REV. STAT. ANN. t i t 39-A. ft 151 (West Supp. 1993) (eatab-
lishing, a* part of the Maine Workers' Compensation Act of 1992, a Worker*' Com­
pensation Board composed of four representative* of management chosen by the Gov­
ernor from a l is t provided by a bona fide employera organization and four represen­
tatives of labor choaen from a list provided by a bona fide labor organization repre­
senting at least 10% of the Maine work force; members of the board select the 
chair, which must alternate annually between labor and management representa­
tive.); OR. REV. STAT. ANN. ft 666.712 (1989 & Supp. 1992) (providing aa of 1990 for 
an impartial three member workers' compensation board; "inaamuch aa the dutiea to 
be performed by the members vital ly concern the employers, the employees, as welt 
as tha whole people, of the atate, persons shall be appointed as members who fairly 
repreaent the intar*ata of al l concerned."); W. V A , CODE SS 21A-3-1, -3. -7, 23-1-1 
(Supp. 1993) (establishing i n 1993, a compensation programa performance council, 
eompoaed of four labor and four business rapresentatives plus the Commissioner as 
ex officio chairperson; the Council is charged with development and approval of voca­
tional atandarda for permanent total diaability and all rule-making authority under 
the Workers' Compenaation Act). Many other states have enacted similar provisions. 
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representatives of employers and employees or unmns; they are 
intended to remove much of the rancorous disagreement from 
the legislative arena, to allow the development of expertise by 
the partic l pants, and to encourage the growth of consensus 
without the threat of continuous public scrutiny 

Second, state legislatures are attempting to reduce the 
amount of delay and friction in the adjudicative system to 
increase the speed with which injured workers with legitimate 
claims receive benefits, and to reduce the role of attorneys in 
the litigation of claims. 4 9 1 Improved administration of claims 
has been a goal since before i t was advanced by the National 
Commission on State Workmen's Compensation Laws over 
twenty years ago.4'2 Of course, there is not always consensus 

H n g « s "PP^Priate way to achieve administrative 
efficiency.*" 

Administrative streamlining and improved labor-
management cooperation are, at least theoretically, consensus 
goals which promise to reinforce the atmosphere of political 
compromise. Although laudable, however, neither of these 
strategies directly addresses the critical problem of high 
workers compensation costs and persistent rates of occupational 
injuries. States are responding to high costs in two ways. First 
m reaction to employers' demands, legislatures have tightened 
the availability of benefits,'1" heightened the consequences for 
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fraud,496 and addressed the post-injury costs of claims. 4 9 6 In 

ing more than merely diaproving other possible explanations); OR. REV. STAT. A N N . § 
656.273 (Supp. 1992) ( l imit ing compensation for aggravations of prior injuries, " i f the 
major contributing cause of the worsened condition is an injury not occurring within 
the course and scope of employment*); OR. REV. STAT. ANN. S 656.005(7XsKA) (Supp. 
1992) ("No injury or disease is compensable as a consequence of a compensable inju­
ry unless the compensable injury is the major contributing cause of the consequen­
tial condition"; administrators interpret this to mean that the claimant has to prove 
that the condition ia more than 60% caused by work). Oregon has also excluded all 
claims in which the claimant cannot produce "medical evidence supported by objec­
tive findings.' OR. REV. STAT. ANN. 6 656.005(7Xs) (Supp. 1992). This arguably ex­
cludes soft tissue back injuriea which cannot be detected on radiologic or physical 
examination. The exclusion of back injuries is currently under litigation. Telephone 
interview with Larry Niswender, Medical Issues Coordinator, Oregon Workers' Com­
pensation Division (Oct. 29, 1993). 

• States have restricted claimants' access to physicians of their own choice for 
purposes of determining compensability. For example, in Massachusetts claimants 
must now seek medical reports from physicians choaen by the Industrial Accident 
Board; many of these physicians are untrained in occupational medicine and are un­
able to draw connections between health problems and their occupational etiology. 
Telephone Interview wi th Emily Novick, claimants' attorney i n Boston, Mass. (Oct. 
27. 1993). 

• ftychological claims unrelated to a phyaical injury are now noncompensable 
in a growing number of states, irrespective of the extent or etiology of the disability. 
Sse, W. VA. CODE S 23-4-l(f)f (Supp. 1993); U.S. CHAMBER OF COMMERCE, supro 
note 121, at 3 (Arkansas); Ruth A. Brown, Worktrt ' Compensation: State Enactments 
in 1992. 116 MONTHLY L A B . REV., Jan. 1993. at 50, 53-54 (Missouri, Oklahoma). 
495. In 1992 alone, Connecticut, Minnesota, and Oklahoma established fraud 

units and Alabama, Missouri, and Rhode Island stiffened their fraud penalty provi-
sions. Brown, supra note 494, at 50-64. 
496. "TCiree particular efforta are appearing in reform legislation: 

• First, atatea have enacted provisions which reduce benefit levels. Some 
states have increased offsets againat weekly benefiU when the injured worker haa 
other sources of income. See, eg., MB. REV. STAT. ANN. t i t . 39-A, 5 220(1) (Weat 
Supp. 1993) (reducing workers' compensation by amount of unemployment benefiu 
revived); W. V A . CODE 5 23-4-23(b) (Supp. 1993) (reducing workers' compensation 
benefiU when da imanU receive insurance or social security paymenU). Other sutes 
have reduced available benefiU directly. For example, in 1993 Connecticut decreased 
the maximum weekly benefit from 150% to 100% of the state average weekly wage. 
CONN. GEN. STAT. 9 31-309 (1993); see aleo U.S. CHAMBER OF COMMERCE, supro note 
121, at 5. Georgia and Minnesota set new limitations on the maximum number of 
weeks certain categories of benefiU may be collected. Brown, supra note 450, at 52* 
63. 

• Second, a large number of states are aUempting to reduce medical cost 
inflation through a variety of coat containment strategies. See, eg.. Neb. Legislative 
Bi l l 767, §S 2, 3, 7 (1993) (amending N E B . REV. STAT. 65 48-120, 120.02, -121) (au 
thorixing the oompensation court to eaUblish medical fee schedules, restricting the 
right of employees to change treating physicians, establishing informal dispute reso­
lution of medical iaauea, authorixing managed care options, and creating an indepen­
dent medical examiner ayatem); OR. REV. STAT. A N N . t 656.246(1). (3) (Supp. 1992) 
(restricting availability of medical treatment for palliative care after the injured 
worker's health status has become stationary, restricting right of claimant to change 
physicians, and encouraging participation i n managed health care); OR. REV. STAT. 
ANN. 6 666.248 (Supp. 1992) (authorizing Director of Department of Insurance and 
Finance to aet medical fee achedules). Similarly, Florida enacted of "24 hour" 
coverage in 1990, which allows employers to combine general health inaurance with 
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many instances, this recent legislation has attempted to t u m 
back the clock, making claims noncompensable which had 
become compensable within the last twenty years. 

This type of legislative response assumes that the critical 
goal is reduction in costs, not reduction in injuries Un­
doubtedly, costs wi l l fall as a result of more aggressive claims 
management or reduction in the numbers of claims that are 
viewed as compensable. This approach wil l not, however, 
change the underlying health and safety conditions for working 
people or reduce the number of injuries. Instead, i t simply 
changes the number of injuries which are recognized by the 
system or the costs of those injuries which are compensated. 

Second, mindful of the concerns voiced by organized labor 
and others, state legislatures are adopting more proactive 
approaches to occupational safety and health as a component of 
workers' compensation reform. This approach has significant 
political appeal: a successful campaign for safety wi l l 
presumably result in reductions in costs without antagonizing 
workers through removal of benefits. Investment in safety 
represents an increasingly rational economic response to the 
high coste of workers' compensation. In other words because 
compensation costs are now so high, i t has become more 
apparent that "safety pays." As a result, safety has become both 
a viable political solution and, increasingly, a solution accepted 
by the employer community." 7 

Safety rhetoric is now ubiquitous. Not only unions, but 

work.™' comp.M.t ion medical benefiu end u t i l i j e e r i . t i n , method, of m o d i c l co.t 
eonUmmont on t h . combined he . l th e c u . S « Keith T. Z n n n . T W t t X " Z 
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workers' compensation insurers,' 9 6 state insurance depart­
ments,' 9 8 workers' compensation administrators, 5 0 0 academic 
commentators,601 and employers' organizations6 0 2 are all 
beating the safety drum. Safety legislation has emerged as a 
primary political focus of workers' compensation reform in the 
1990s; i t has become the language of political compromise. The 
current state legislative reforms reflect this new consensus.603 

Given this growing acceptance of safety initiatives as a 
legitimate political response to the problem of high workers' 

498. For example. Bi l l Hager, president of NCCI, wrote: 
Over the laat decade, we have witneased a marked deterioration in the safe-
ty of the American workplace. That muat be not only checked, but re. 
veraed. . . . Many of the atreaaea on the ayatem would be alleviated i f the 
injury rate aimply fell back to the earlier, lower levela. A concerted effort of 
employera, atate and federal govemmenta, inaurera, and labor to attack the 
cauaea of high accident ratea muat be a fundamental part of a larger pro-
gram of workera* compenaation reform. . . . (Tlbe American workplace ahould 
have been growing progreaaively aafer over the laat 20 yeara. The fact that 
the oppoaite haa happened ia an indictment of our entire aociety. Safety on 
the job haa been given far too low a priority. . . . To a degree, the inaur. 
ance induatry haa been aubaidizing auch practicea by absorbing the loaaes 
that the combination of inadequate aafety measures and inadequate rates 
have brought on. One way or another, this unmerited subsidy must end. 

Hager, supro note 13. at 17. 

499. For example, in its 1993 report, the Califomia Department of Inaurance 
atrongly advocatee workaite aafety practices as a mechanism for workera' compenaa-
tion cost reduction. Califomia Inaurance Study, aupra note 7, at vi (noting that orga. 
nixations wi th proactive aafety programs have lower workers' compenaation coau). 

500. For example, Tony Skiff, Director of Workers' Education for tha Connecticut 
Compenaation Commiaaion, recently wrote. "Safety ia tho moat direct, effective meth. 
od of reducing workera' compenaation caseloads and coaU. Tliia ia true at both the 
workaite and the juriadictional level." Anthony W. Skiff. How Safety Seduces 
Woriurt- Compenaation and Why h e Rarely Uaed (1993) (on file wi th author). 

601. See, eg, Haibom & Payne, supm note 2, at 669 (atating that ' l i l t ia pa­
tently obvioua that the f i rs t action a company with any level of workers' compenaa­
tion claima ahould take is to improve workplace safety and employee awareneas 
about aafety"). 

602. For example, in responding to the recommendation that health coau for 
work-related injuriea and illneaaea be merged into the new health care plana, the 
National Aaaociation of Manufacturers responded with 'Guidelines by which the 
N A M would judgo any propoaal that would include the medical portion of workera' 
compenaation in the health care reform propoaal.' Firat on the list waa the follow-
tag: 

Safety in the Workplace 
Good aafety practicea protect employeea. Iixjury prevention ahould be a pri­
mary focua of employera. Employees must recognize their peraonal reapon-
eibilitiea to ensure their own aafety. 

N A T I O N A L ASS'N OP MANUPACTURERS. WORKERS' COMPENSATION A N D H E A L ™ 

CARE REPORM: GUIDELINES PROM T H E NATIONAL ASSOCIATION OP MANUPACTURERS 3 

(1993) (on f i le wi th author); aee also ALEXANDER & ALEXANDER, aupra note 66, at 3 
(noting that, in reaponaea to thia aurvey of 1900 corporate riak managers, workplace 
•afety ranked fourth in importance out of 74 legialative and regulatory iaauea). 

603. The Oocupational Safety and Health Department of the AFL-CIO is tracking 
thia state legislation. Refer to note 611 infra. 
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compensation costs, the critical question obviously becomes: wi l l 
j t work? That is, wi l l the use of workers' compensation as a 
tool for the promotion of increased safety result in reduced 
numbers of injuries and decreased costs? In order to assess 
this, i t is essential to determine whether these new laws 
confront the problems described in the preceding sections of 
this Article. 6 0* 

B. State Workers' Compensation Safety and Health Reforms 

The new safety and health provisions fal l into four 
categories: premium discounts; safety and health training and 
consultative services; safety and health committees; and en­
forcement and penalty provisions which require worksite safety 
programs. Each of these has somewhat different potential for 
achieving the goal of primary prevention of injuries. 

1. Premium Discounts. Statutory provisions which are de­
signed to entice employers to adopt safety or loss management 
programs through providing a prospective premium discount 
appear to be the most common form of workers' compensation 
"safety" legislation. 5 0 6 The popularity of these provisions 
undoubtedly reflects the lack of political opposition to them. 
Unlike the other approaches discussed below, premium 
discounts make no pretense of expanding regulation or worker 
participation in safety; they offer only a carrot, and a small one 
at that, to employers will ing to engage i n loss management. 

Some of these new provisions require employers to contract 

604. These problems can be eummarized aa followa. Firat, although employer ac­
tion can reduce both injuriea and workers' compensation coaU, employera often have 
not responded aa i f this is true; a variety of transaction coeta have inhibited an eco­
nomically efficient reault. When, in an effort to overcome thia reaiatance, coau have 
been made more reaponsive to individual employers' own daima experience, employ­
ers have responded in one of three waya: they have continued to fail to perceive 
themaelvea aa able to influence coaU, irreapective of the level of reaponaiveness of 
coaU; or, in a minority, but growing number, of instances, they have introduced auc-
eesaful aafety campaigns; or, even in situationa in which they have understood their 
ability to control coau, they have reaponded in 'nefarioua" waya, uti l izing their man­
agerial control to eatabliah inappropriate mechaniama to reduce the filing or duration 
of daima rather than to reduce injuriea. Refer to part III.C.2 supra. 
606. See, e.g.. MASS. GEN. LAWS ANN. ch. 162. S 63A (West 1993) (authorizing 

the Commiaoioner of Inaurance to order a apecific proapective decreaae in premium 
rate); Mo. A N N . STAT. 9 287.125 (Vernon 1993) (outlining requiremenU for compli­
ance wi th certified aafety program entitling employer to credit againat aUndard pre­
mium); W. V A . CODE § 23-2B-3 (Supp. 1993) (authorizing proapective premium rate 
oed i t for employer aubacribing to qualified loaa management program that haa dem-
onatnted ability to 'significantly reduce workers' compenaation loaaea'). Theae pro­
grama are aimilar to the achedule rating ayatema which workers' compenaation inaur­
er* utilized earlier in thie century. 
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with loss management firma with demonstrated success in 
reducing workers' compensation claims costs;608 not surpris­
ingly, these provisions have been criticized for focusing more on 
cost reduction than on injury prevention. Other similar 
provisions appear to require employers to conduct safety audits 
or to demonstrate actual reductions in injuries. 6 0 7 

Premium discount provisions generally fail to solve the 
problem that financial incentives tend to encourage many 
employers to circumvent rather than reduce injuries. 5 0 8 I f 
these discounts are awarded to employers based upon real, not 
sham, safety programs, they could increase the likelihood that 

606. Tbi! MajMchu ie tU Qualified Loaa Mana t Program "appliea a prospec­
tive credit to the premium of an assigned nsk insured who subscribes to a qualified 
loss management program. . . . A loas management firm must have a structured ap­
proach in place which focuses top level management of the employer, as well aa 
other personnel, on the issue of safety." THE WORKERS' COMPENSATION RATING & IN­
SPECTION BUREAU OF MASS., F I L I N G MEMORANDUM FOR T H E Q U A L I F I E D LOSS M A N ­

AGEMENT PROGRAM, REVISED V93, at 1-6 (on file wi th author). I n general, however, 
s loaa management firm must demonstrate an overall "ability to reduce losses for ita 
client employers.' Id. ; set also Beckwith. supra noto 7. at 70 (describing the Maaaa* 
chuaetta Qualified Loss Management Program which began in 1991: "[Tlhe 
initiative's primary focus is on business practices after injuriaa occur. . . . In order 
to qualify for the fu l l 10 percent credit, employers muat hire an appropriate certified 
consulting firm, implement a comprehensive loss management program, and reduce 
their loaaes by 20 percent in the first year."); Sara Marley, Loss Control Pays Divi­
dends in Colorado, BUS. INS., Jan. 11, 1993, at 3, 27 (describing the Colorado Premi­
um Coet ConUinment Program and quoting John M . Berger, manager of the insur­
ance compliance unit of tha Colorado Department of L*bor and Employment's Divi­
sion of Workers' Compensation, as follows: "Our focus is on safety education and 
claima management and less on the hazards thet fal l under the jurisdiction of 
OSHA."). 

607. For example, Montana's law, init ial ly paaaed in 1967. authorizes insurers to 
"provide financial incentives to an employer who implements a formal safety pro­
gram. An insurer may provide to an employer a premium discount that reflects the 
degree of risk diminished by the implemented aafety program." MONT. CODB A N N . 5 
39-71-421 (1992 & Supp. 1993). Similarly. Missouri's law requirea the department of 
labor and induatrial relations to establish standards for certified safety programa 
under which certified employers receive premium credita for reduction in the number 
of work-related injuries, illnesses, and lost workdays. Mo. ANN. STAT. I 287.125 
(Vernon 1993); aee also O K U . STAT. A N N . t i t . 36, 8 924.2 (West Supp. 1994) (basing 
premium reductions on successful participation in safety and health consultation, 
education and training program administered by tha Department of Labor, which 
includes undergoing a workaite hazard survey, correction of all hazarda, aatabliahing 
a workplace aafety and health program, and reducing loat workday case rate); N.D. 
CKKT. CODE i 66-04-19.1 (1993) (providing for a 6% premium discount for any em­
ployer who implements or maintains an approved riak management program). 

608. See, eg., Marley, supra note 606, at 27 (quoting tha Regional Vice President 
of Tranaamerica Inaurance Group, Tom Clock, complaining that under ths Colorado 
program '(s]ome of the most unattractive businesses are getting [loaa control] certifi­
cates . . . [companiea that] have no genuine interest in the welfare of their employ­
ee"). 
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real injury reductions wi l l be achieved.6 0 9 Workers' compen­
sation administrators are unlikely, however, to have adequate 
resources to perform on-site evaluations of such programs; the 
only alternative is to reward employers based upon successful 
reduction in claims costs. There is, moreover, no evidence to 
date that these provisions have achieved any significant suc­
cess.610 Notably, the AFL-CIO Department of Safety and 
Health does not include premium reduction programs in its 
enumeration of safety initiatives. 6 1 1 

2. Safety and Health Training and Consultative Programs, 
Employer and worker ignorance contributes to the failure to 
reduce workplace hazards. Acknowledging this, states have 
developed safety education and training programs which are 
often financed through a surcharge on workers' compensation 
premiums. 6 1 2 Voluntary consultative services are also provided 
to employers in many states; these programs generally receive 
federal funding. Purely consultative programs, particularly in 
states that lack OSHA enforcement powers, are generally 

609. In his article on experience rating, Terence laon haa noted the difference 
between token safety audita which indicate only 'nominal gestures" and real safety 
audita that 

might include a scrutiny of the design of plant, the choices and uses of 
machinery and equipment, the existence and control of toxic aubstancea, and 
a testing of emergency procedures. . . . I t is not practicable, however, for 
aafety audita of this type to be undertaken by a workers' compenaation 
board among the general range of employers. 

Ison, supm note 20, at 740. 
610. There are no studies on the success of these programs. Some reports allege 

that employers have received significant premium reductions. See Marley, supra note 
606 (reporting that since January 1991 Colorado buaineaaea have saved $10.6 mil l ion 
in premiums through the cost conUinment program). On the other hand, the Califor­
nia report noted that "(i jn Delaware, beginning in 1989, small employers (less than 
$60,000 in premiuma) became eligible for a discount on their workers' compenaation 
premium, up to 20 percent, i f they submit to an independent inspection aervioe and 
subsequently paaa an unannounced safety inapection . . . . As of January 1992, less 
than 3 percent of eligible employers had signed up." Califomia Insurance Study, su­
pro note 7, at 110. 

611. AFL-CIO SAFETY & H E A L T H D B P X SUMMARY OP STATE I N I T I A T I V E O N 

WORKER SAFETY AND H B A L T H [hereinafter AFL-CIO MEMORANDUM] (on file wi th au­
thor). 

612. See, eg., MlCH. STAT. ANN. 5 17.60(66) (Callaghan Supp. 1993-1994) (requir­
ing the director of the labor department to assess a surcharge againat inaurance car­
riers, self-insured employers, and the aUte accident fund on total indemnity benefiU 
paid by each and to deposit theae funds i n a aafety and education training fund to 
be appropriated by the legislature); MlCH. STAT. ANN. 6 17.60(66) (Callaghan 1988) 
(requiring the a U U department of public health to conduct occupational health edu­
cation and training). Connecticut and New York have aimilar proviaiona which fund 
training eCTorts through workers' compensation surcharges; i n New York funding is 
also provided to occupational health clinica which provide oocupational medicine aer­
vicee to workers. A F L C I O MEMORANDUM, supra noto 611, at 4-6. 
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underutilized, however.'1 3 

3. Safety and Health Committees. There is increasingly 

general acceptance of the idea that workers can be a source of 

significant and useful information regarding worksite hazards 

and that their education regarding hazards is a critical 

component of improving occupational safety. Over the objection 

of industry representatives, a number of states have therefore 

adopted amendments to their workers' compensation laws which 

require employers to establish safety and health committees 

composed of representatives of both management and 

workers. 5 1 4 
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613. Tbim U reported anecdotelly by etate officials wbo operate these programs. 
Telephone Interview with Roy Smith, West Virginia Commiasioner of Labor (Aug. 9, 
1992) ; Telephone Interview with Jack FV>mpeii, Director, Oregon Occupational Safety 
and Health Diviaion (OtyOSHA) (Oct. 29, 1993). 

614. Those proviaiona vary. In aome aUtea, the requirement for the creation of 
theae committeea applied to all employer*. For example, in Nebraaka every employer 
aubject to the workers' compensation law must establiah a safety committee by Janu-
ary 1, 1994. In unionized workplaces, the committee ia to be establiahed through the 
collective bargaining proceaa; in nonunion workplacea, the atatute specifies that the 
'committee ahall be eompoaed of an equal number of membera representing employ, 
ees and employer' and the "employer ahall compenaate employee member of the 
aafety committee at their regular hourly wage plua their regular benefita while the 
employees are attending committee meeting or otherwiae engaged in committee du­
tiea.' Neb. Legialative Bill 757, t 32 (1993) (amending NEB. REV. STAT. § 48-612 
(1988)). 

In other atatea, the aafety committee requirement is imposed only on specified 
groups of employere. For example, the following atatea only require employera over a 
certain aize to eatabliah committeee; MinneaoU (employera with 25 employees), Mon­
tana (five or more employeea), and Nevada (20 or more employeea). AFL^IO MEMO-
RANDUM. supra note 611, at 3; ase alto ALA. CODE S 26-6-16 (1984) (providing that 
every employer aubject to Alabema'e workera' compenaation law muat appoint a aafe­
ty committee of at leaat three membera at the requeat of any employee). 

Other states require aafety committeea in workplacea with relatively high 
claima loaa experience. For example, Connecticut recently adopted a proviaion which 
requirea "each employer of twenty-five or more employeea . . . and each employer 
whoee rate of work related injury and illness exceeds the average incidence rate of 
all induatriea in the atate' to eatabliah a safety and health committee in accordance 
with regulationa to be drawn by the chairman of the workers' compensation commis­
sion in consultation with the labor commiaaioner. 1993 Conn. Legis. Serv. P.A. 93-
228 J 28 (Weat). Weat Virginia'a 1993 workera' compenaation legislation providea 
that the commiaaioner of workera' oompenaation may require any employer whoae 
experience modification factor exceeda the criteria eatabliahed by the new labor-man-
agement council t o eatabliah a aafaty committee oompoaed of representative* of the 
employer and the employeea.' W. VA. CODE i 23-2B-2(b) (Supp. 1993). Tennaaaee'a 
1992 legialation requires that a aafety committee be eatabliahed by every public or 
private employer with 'an experience modification factor (or rate) applied to the 
pnmium in the top twenty-five percent (26%) of all covered employera' modification 
factor* (or re tea) applied to tha premium.' TKNN. CODE. ANN. I 50-6-601 (Supp. 
1993) . Oregon requires employen in high hazard induatriee, or employera with more 
11 or more employeea, to have oommittoea. AFI^CIO MEMORANDUM, supra note 511, 
at 4. Similarly, North Carolina enacted a provision in 1991 which requires employers 

Legislative mandates for worker participation in safety and 

health committees are undoubtedly rooted in sincere attempts 

to strengthen the voice of workers in the prevention of 

occupational injuries; there is no question that workers may be 

more aware of (and concerned about) hazards than many 

managers have proven themselves to be. Successful and active 

participation by hourly workers in these committees is 

nevertheless unlikely to occur in many nonunion workplaces. As 

the Upjohn Report has shown, toleration of workplace hazards, 

frequent injuries and claims, and negative attitudes toward 

workers go hand-in-hand in many enterprises;'" i t is likely 

that i t is in the workplaces most in need of labor-management 

cooperation that employers are most likely to retaliate against 

workers who exercise statutory rights. Although some of these 

new provisions establishing safety and health committees 

include specific protection for employees who participate, 1 

this is unlikely to overcome employees' rational perception that 

participation may yield more trouble than safety. 

Only anecdotal evidence supports the claim that these 

legislatively mandated safety and health committees are effec­

tive in nonunion workplaces.6 1 7 Unless states establish clear 

with 11 or more i I and an 'experience rate I ' of 1.6 or more to es-
tablish aafety committee* and aafety programa; civil penalties can be aasessed for 
Yiolatione of theae proviaiona. N.C. GEN. STAT. ANN. 5 95-260 to -256 (1993). 

Some of theae proviaiona exempt workplacea in which collective bargaining 
nts have previoualy eatabliahed joint labor-management committees for thia 

purpoae. Weat Virginia, for example, exdudea any 'employer that ia a member of a 
multi-employer group operaUng under a collective bargaining agreement that con-
taina proviaiona regulating the formation and operation of a aafety committee that 
m M r t a or exceeda the minimum requirements of thia aection . . . . ' W. VA. CODE 5 
23-2B.2(d) (Supp. 1993). 

Generally, theae proviaiona require that the committee meet regularly and 
maintain written minutea of the meetinga. Many of the statutes aet penalties if an 
employer faila to comply with the apecificationa for the joint committeea. 

616. Upjohn Report, aupra note 7, at 10 (noting that "companiea who treat em­
ployeea aa atakeholder* and valued participante in the organization'a activiUea" are 
likely to experience fewer worker*' compenaation claima). 

516. For example, the 1993 Nebraaka legialation providea: 
An employee ahall not be diacharged or diacriminated againat by hia or ber 
employer becauae he or ahe makes any oral or written complaint to the 
aafety committee or any governmental agency having regulatory reaponaibili­
ty tor occupational aafety and health, and any employee ao diacharged or 
diacriminated againat ahall be reinstated and ahall receive reimburaement 
for lo«t wagea and work benefita eauaed by the employer'a action. 

Neb. Legialative Bill 767, § 32(4) (1993) (amending NEB. REV. STAT. § 48-612). 
617. Representatives of the AFLCIO indicate that *ever*l success atoriea have 

emerged during the inquiry into modela for labor-management cooperation and total 
quality improvement programa by the Commiaaion on the Future of Worker-Manage­
ment Relatione (commonly referred to ea the Dunlop Commission). Telephone Inter­
view with Lynn Rhinehart. Aaaistant Director, Occupational Safety and Health Dep't, 
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strategies for enforcement of these provisions, they are likely to 
be ineffective. 6 1 8 Unfortunately, workers' compensation 
programs which are designated to enforce these provisions may 
lack both the expertise and the financial resources necessary to 
achieve more than token compliance.6 1 9 

4. Safety and Health Enforcement Activities. Several states 
have adopted provisions which require employers to develop 
safety programs 6 2 0 or authorize the workers' compensation 
program director to conduct workplace inspections, w i t h 6 2 1 or 
without 6 2 2 advance notice to employers. Employers are then 

A J V C I O (Oct. 16. 1993). Aa indicated in the Upjohn Report, however, i t appear* 
that moat of theae auoceaa atoriea involve enterpriae* which have made a general 
commitment to change corporate culture and expand worker involvement Upjohn 
Report, eupra note 7, at 16 (concluding that the employera expected to have good 
experience* with workera' compensation are thoae who are committed to the "well-be­
ing, productivity, participation, and accountability" of their employees). 

618. According to J im Ellenberger, the State of Washington haa had a provision 
for safety and health committeea on its books "forever, but nobody ever enforced i t " 
Therefore, nothing came of i t . Telephone Interview wi th James Ellenberger, Assistant 
Director, Occupational Safety & Health Dep't, AFL-CIO (SepL 16, 1993); see WASH. 
REV. CODE 8 296.24.020 (1992) (requiring, since 1980, that employera develop "a for 
mal accident-prevention program, tailored to the needs of the particular plant or 
operation and to the type of hazarda involved" including, for all employera of eleven 
or more employees, a safety and health committee 'composed of employer-selected 
and employee-elected members"). 

619. For example, in West Virginia, the Workera' Compenaation Fund, as of the 
time of this wri t ing , haa no employees who specialize in health and safety or who 
have any expertise i n health and safety; no budgetary allotment for health and safe­
ty activities was included when the 1993 amendments to the workers' compenaation 
statute expanded the commissioner's authority over employers' safety and health pro­
grams. 

620. Alaska, Califomia, Montana, Nebraska, Nevada, and Washington require all 
employere to develop safety and health plana; Hawaii, Michigan. Minnesota, North 
Carolina and Oregon impose the same requirement on employers in specified groups, 
which are either designated by industrial class or by relatively high daima filing 
experience. AFL-CIO MEMORANDUM, aupra note 611, at 2-3. Beginning in 1992, Utah 
haa alao required safety programs. Brown, supra note 494, at 65. 

621. Set, 28 T E X . ADMIN. CODE §9 164.1-.6 (West 1992). The Extra-Hasard-
ous Employer Program allows the Texas Workers' Compensation Commiaaion (TWCC) 
to identify extra-haiardous employers based on high rates of injury in the employer's 
workforce and industry, i d . i 164.1. TWCC then must notify the employer of i u ex­
tra-hazardous employer sUtua. I d . fi 164.2. The employer haa thir ty days to obUin a 
profeai ia! aafety consultation by an inspector who w i l l make a writ ten hazard aur­
vey that includea both hazardoua practices and conditions. Id . i 164.3. The employer 
has another th i r ty days to develop an accident prevention plan that complies with 
federal and sUte safety standards. I d f 164.4. TWCC then wi l l conduct a follow-up 
inspection of the premises six months after the employer files the report. I d t 
164.5. That inspection wi l l be wi th fu l l notification and during normal working 
houn . I d . I 164.6. 

622. Sec; « X . W. V A . CODE 9 23-2B-2(a) (Supp. 1993) (authorizing the workers' 
oompensation oommiaaioner t o conduct special inspections or investigations focused 
on specific problems or hazarda i n the work place wi th or without the agreement of 
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subject to penalties for failure to adopt safety programs or to 
correct hazards identified as a result of safety audits. 5 2 3 

States with federally approved safety and health plans assess 
penalties as part of the state labor department's health and 
safety enforcement activities. 6 2 4 Some of these states are 
achieving better coordination of regulatory and compensation 
activities through reorganization of the state administration, 
placing both the state OSHA and workers' compensation pro­
grams into one department. 6 2 5 States without approved plans 
have adopted two different strategies for imposing penalties. I n 
the first, penalties or fines are assessed when an employer fails 
to comply wi th provisions of the workers' compensation 
laws. 6 2 6 The second turns the employer over to federal OSHA 

the employer. Tlie commission shall issue a report on his or her findings snd shall 
furnish a copy of the report to the employer and to any bargaining unit [sic] repre­
senting the employees of the employer. The commissioner may share information 
obUined or developed pursuant to thia article wi th other govemmenUl agencies."), 
fd . 

623. Set, r * , 28 TEX. ADMIN. CODE S 164.1(cX4) (West 1992) (referring non-com­
plying Texas Extra-Hazardoua employere to TWCC diviaion of compliance and prac­
tice* for investigation); N.C. G E N . STAT. 9 96-256 (1993) (allowing civil penalties un­
der workers' oompensation); NEV. REV. STAT. 9 618.383(7) (1992) (giving the manager 
of the state induatrial insurance system discretion to raiae worker*' compensation in­
surance premium* as much as 16%). 

624. CAL. L A B . CODE 9 6401.7(e) (Deering Supp. 1993) (requiring the atandarda 
board to adopt a atandard aetting forth the employers' duties in esUblishing injury 
prevention programs). 

626. See, e.g.. OR. REV. STAT. 9 666.726 (Supp. 1992) (placing compensation and 
health and safety enforcement programs under a single administrative roof)-

626. See, e* . TEX. L A B . CODE A N N . §9 411.041-.050 (Vernon Supp. 1994) (setting 
up an extra-hazardoua employer program). The Texas Extra-Hazardous Employer 
Program requires aafety consultations and follow-up inapectiona. fd . §5 411.043, 
411.045. Failure to comply leads to a Class B administrative violation that can re­
sult i n a fine, not to exceed $6000 per violation. I d 9 411.046; 28 TBX. ADMIN. 
CODE I 164.7(e) (West 1992) (Tex. Workers' Compensation Comm'n, Worker's Health 
and Safety—Extra-Haxardous Employer Program). The rules governing the program 
specifically require that employers utilize well-trained safety professionals, rather 
than loas management firms. Employers contested the method for identifying partici­
pante in the program; at this point, the program may be on hold pending final reso­
lution of litigation challenging the constitutionality of the reforms. See Texas 
Workers' Compenaation Comm'n v. Garcia, 862 S.W.2d 61 , 103-04 (Tex. App.—San 
Antonio 1993, n.w.h.); Stare Wor**r*' Comp FUnd Writer Intends to Cut Rates, Hous. 
POST, Aug. 27, 1993, at 32 (reporting that an appellate court declared the worker*' 
comp law unconatitutional and noting that Jack Floyd, President and CEO of the 
Texas Workers' Compeneation Inaurance Fund, hoped that the law would be upheld 
because, " I f wa had to go back to the old law, we'd be in deep yoghurt"); It's Back 
Again; Legislator* Face New Bout With Workers' Comp Law, HOUS. POST, Aug. 21, 
1993, at A26 (editorial) (reporting that workers' compensation laws w i l l be rewritten 
in 1995, regard!eas of the decision by the Texas Supreme Court); Appeals Court 
Rule* State's Workers' Comp Law Unconstitutional, Hous. POST, Aug. 12, 1993. at 
B l (reporting response* to the court of appeals decision); Daniel B. Moskowitz, 
Court's, Lawmakers at Odds on Workers' Compensation Reform, W A S H . POST, June 
10, 1991, at F30 (reporting on tensions between legislative reform and court review). 
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for purpose of enforcement.627 The coordination of these state 
enforcement efforts in states without state OSHA plans can be 
perplexing.628 In cases in which penalties are assessed locally, 
several states have utilized the monies generated by enforce­
ment activities to fund other safety and health activities.629 

These plans endorse the idea that compensation and 
regulatory activities should be coordinated and abandon the 
idea that increased compensation costs alone will yield 
improved attention to safety. The motivation is to create an 
environment in which compensation costs will decline as a 
result of injury prevention, and to encourage injury prevention 
through the combined efforts of workers' compensation and 
regulatory programs. Unfortunately, states without approved 

627. S« . Neb. Legielalive Bill 757, § 36 (1993) The bill create! the 
Workplace Safety Coneultation Program which authorizea the Department of Labor 
to conduct workplace inapectiona and conaulutiona to determine whether employen 
are complying with federal OSHA atandarda. Id. ! 36(1X2). The bill providea that 
Nebraaka will ina poet the workaite if the employer meet* a number of criteria. Jd. S 
36(3). Thoae criteria include: the amount of premium paid by the employer; the 
employer'a experience modification produced by the experience rating ayatem; the 
employer'a riak of iiyuriea aa evidenced by inaurance ratea or loaa coata; and the na-
ture, type or frequency of accidenU. I d S 36(3). An employer who refiiaea to elimi-
nate workplace hazard* in compliance with an inapection aball be referred to federal 
OSHA for enforcement. I d 8 36(6). 

528. S M .J?., W. VA. CODE 9 23-2B-2(e) (Supp. 1993). The Weat Virginia aafety 
proviaiona atate that '[iH ia not the purpoae of thi* article to either aupersede the 
federal Occupational Safety and Health Act program, federal Mine Safety and Health 
Act program or to mate a atate counterpart to thi* program.' I d The U.S. Supreme 
Court haa ruled that the federal Occupational Safety and Health Art preempt* the 
right of atatea without approved atate plana to enact occupational aafety and health 
atandard* in areaa in which a federal atandard ha* been promulgated. Gade v. Na-
tional Solid Waate Management Aaa'n. 112 S. Ct 2374, 2383 (1992). The OSH Act 
apeeifically doea not preempt atate worker*' compenaation proviaiona, however. 29 
U.S.C. I 663(bX4) (1988). Other court* have applied thia aaving* claiue ao that 
workera' compenaation penaltiea which increaae worker*' compenaation benefita have 
been held not to be preemptod. See, t#., Kroger Co. v. Induatrial Comm'n, 402 
Ni .2d 628, 630 (Ohio 1980) (per curium). State court* have alao held that the 
•tatea are not preempted from creating additional penaltiea for health and aafety 
violationa, particularly criminal penaltiea. See, e.ff., Illinoia v. Chicago Magnet Wire 
Co., 534 N.E.2d 962, 966 (111. 1989). The court'a niling in God* make* challengea to 
penaltiea for aafety violation* that are impoeed through worker*' compenaation atat-
utea more likely. Gad,. 112 S. Ct. at 2383. 

529. SM, *«., MINN. STAT. ANN. t 176.129 (Weat 1994) (creating an aaaigned riak 
•afety hind from finea and penaltiea); OR. REV. STAT. S 664.191 (1991) (uaing fine* 
generated by the atate OSHA program for health and aafaty training programa). In-
tereatingly, theae effort* bear aome aimilarity to Ehrenbarg'a recommendation that 
increaaed ooeta to employera not be linked directly to increaaed compenaation for 
workera, aee Ehrenberg, •upra note 18, at 81-86, 86-96, aa well aa to Sugarman * 
prediction that 'acddent law will eventually become a combination of aocial inaur̂  
ance (the exta-eme diatributlonal method) and criminal aanction (the extreme method 
of deterrence),' Sugarman, tupra note 19, at 637 (quoting Izhak Englard, 77i* Syt-
t tn Buildtrt: A Critical Appraital of Modem Ton Theory. 9 J. LEOAL STUD. 27, 49 
(1980)). 
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state OSHA plans often lack the resources and the expertise to 
enforce these provisions adequately. 

C. The Implication of Safety and Health Reforms for Injury 
Prevention 

It is undoubtedly too early to reach a final conclusion as to 
whether any of these strategies will be effective in reducing 
injuries and costs. Evaluating the results of this legislation is 
further complicated by the fact that states have simultaneously 
enacted measures which make significant changes in admin­
istration of claims and reduce the availability of compensation 
for known disabilities. It will therefore be difficult to tell the 
extent to which injury prevention is the cause of any reductions 
in cost. 

Nevertheless, it is safe to make three observations. First, 
the current level of workers' compensation costs finally appears 
to be sufficiently high to spark interest in primary prevention; 
the fact that the effort is being made at all is a positive 
change. Second, given the past history of workers' 
compensation, efforts that are simply designed to entice high 
claims employers into changed behavior are unlikely to be 
effective; premium discounts and consultative services, standing 
alone, will not generate substantial improvements. Third, states 
that enact legislation without addressing the need for increased 
funding for safety activities are only engaging in token efforts 
to reduce the hazards at worksites. 

At this point, reforms appear to have produced reductions 
in employers' premium costs only in Oregon630 and Texas.631 

Texas' reforms, which have been successfully challenged in 
court, have been in place for too short a time to evaluate.632 

630. S*e Klein, tupra note 62, at 12 (ahowing NCCI aought rate reduction* in 
Oregon atarting in 1990). 

631. Media report* indicate that Texaa premium ratea atabilized after year* of 
drmmatic increaaea. Ste. eg., Jamea M. Burcke, Texae Comp Reform* Working: Study, 
BUS. INS., Sept. 28, 1992, at 22 (indicaUng that half of 139 Texa* riak manager* 
reeponding to Buaineaa Inaurance aurvey indicated that their workera' compenaation 
ooata dropped after Texaa reform legialation went into effect in 1991); Slate Briefe, 
NATI . UNDERWRITER, Sept. 16, 1991. at 12. During the firat aix montha of 1991, the 
Texaa Workera' Compenaation Commiaaion reported that loet-time claima went down 
9.1%, white litigation and adminiatrative coau were reduced by 44.3%. The legiala­
tion waa alao widely criticized, however, including by Texaa Governor Ann Richarda. 
I d at 13. 

532. The court in Texaa Worker*' Compenaation Comm'n v. Garcia, 862 S.W.2d 
61, 103.04 (Tex. App.—San Antonio 1993. n.w.h), held the Texaa Worker*' Compen-
aation Act of 1989 to be unoonatitutional. Reaponaea to thia deciaion. rendered after 
rehearing on October 1, 1993, did not appear to be fully formulated at the time of 
thia writing. 
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At this point, Oregon stands alone as a state in which there 
have been a consistent pattern of falling employer premium 
rates over a period of years, demonstrating that there have 
been successful cost reductions in the workers' compensation 
system. 5 3 4 Prior to these reductions, Oregon's insurance rates 
had been increasing rapidly, and injury rates and claims costs 
were among the highest in the country. 6 3 1 Recent reductions 
in rates have been accompanied by drops in other key indica­
tors: the incidence rate of reported injuries fell by twenty-one 
percent from 1989 to 1991; fatality rates dropped from 7.1 to 
4.9 per 100,000, showing a reduction in every year from 1987 
to 1992, during a period when the workforce grew by ten 
percent; the number of accepted disabling claims decreased by 
over thirty-three percent.6 3 6 

Three other critical changes occurred in Oregon during this 
period of remarkable decline in costs and reported injury rates. 
First, the enforcement of the Oregon OSHA (OR/OSHA) plan 
was substantially strengthened. The number of employees 
assigned to enforcement grew from about 90 to 243 and the 
visibility of OSHA enforcement was vastly increased.63* Jack 
Pompeii, administrator of the OR/OSHA program, says that 
employers now practice safety because there are a sufficient 
number of inspectors to "encourage" them not to ignore safety 
standards; the inspectors are, he asserts, "hanging over the 
state like a giant condor."637 The OR/OSHA program changed 
ita focua from "happy worker posters and gimmicks" to 
"ergonomics and engineering controls" during this period. 6 3 8 

Meanwhile, assessed penalties rose from $1.0 million in 1987 to 
$3.0 mill ion i n 1992 and the legislature increased the penalty 
per violation. 6 8* Some of these fines are now being used in a 
grant program to fund innovative safety and health training 

533. S M Klein, tupra note 52, at 12 (noting that NCCI applied (or an overall 
rate reduction of 12% in Oregon in 1990). Ratea continued to drop for three eubae. 
quent yeara: 11% in 1991. 11.4% In 1992, 4.3% in 1993. Oregon Law Retulttd in 
Feuitr Accidtntt, Eltvaied Prtttnct of State OSHA. Official Saya. 23 O.S.H. Rep. 
(BNA) 248 (Aug. 4, 1993). 

534. ORBOON DBP*T OP INS. ft FINANCE, OREGON WORKERS' COMPENSATION: MON-
1TORINO THE KEY COMPONENIS OF LEOISUTIVB REFORM i (1993) Ihereinafter OREOON 
REPORT) (noting that in 1986, Oregon ranked aixth higheat in average workera' com­
penaation ratea paid by employera and had one of the nation'a higheat occupational 
i^ury and illneaa ratea). 
63E. See id. et 2. 
536. Telephone Interview with Jack Pompeii, aupra note 613; fM alao OREGON 

REPORT, aupra note 534, at 4. 
537. Telephone Interview with Jack Pompeii, aupra note 613. 
538. Id 

OREGON REPORT, aupra note 534. at 4. 
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and related efforts. 6 4 0 Inspections are now triggered by high 
claims experience;641 the compensation program generates 
quarterly reports which are utilized to set priorities to target 
employers for regulatory inspections. Employers must 
voluntarily seek consultative services; these services are not of­
fered after an enterprise is targeted for enforcement.6 4 2 

As the enforcement capabilities of OR'OSHA have 
increased, so have the employer requests for voluntary consulta­
tive services to assist them in promoting safety without risk of 
penalties; consultations increased from 502 in 1988 to 2,430 in 
1992.M 3 According to Pompeii, "Enforcement drives the whole 
system. I f you've got weak enforcement, no one's going to use 
consultation services."1*' Thus, the fact that Oregon employers 
were saddled with comparatively high workers' compensation 
costs did not lead them to change their internal practices. 
Enforcement activities may, however, have had this result. 

Finally, wi th regard to health and safety, requirements in 
the 1990 legislation for establishing safety committees are, 
according to Jack Pompeii, a success.646 OR/OSHA monitors 
compliance wi th safety committee requirements by, among 
other things, inspecting minutes of meetings; if hazards 
discussed at these meeting are not corrected, employers wi l l 
subsequently be cited for wi l l fu l violations. 6 4 6 Citations for 
failure to comply with the requirements to establish these 
committees grew from 131 i n 1990 to 1014 in 1992. 6 4 7 

Second, workers' compensation reform legislation enacted in 
1987 and 1990 i n Oregon made i t more difficult for workers to 
obtain benefits in certain instances. Many injuries and diseases 
that were previously compensable are no longer compen­
sated. 6 4 8 I n particular, compensability of diseases resulting 
from cumulative effects is more difficult to prove; diseases 
caused by a combination of work and non-work-related hazards 
are no longer compensable; and a new requirement for objective 

640. 
641. 
642. 
643. 
644. 
645. 

Telephone Interview with Jack Pompeii, 
Id 
Id 

i note 613. 

OREGON REPORT, aupm note 534, at 4. 
Telephone Interview with Jack Pompeii, aupra note 613. 
Id Pompeii acknowledge* that theae committeea do not "work aa well in 

nonunion fadliUea; but it'a moving health and aafety up a notch or two . . . empow­
ering people to do more than they did before . . . every little bit help*.' Id 
546. Id 
647. OREOON REPORT, aupra note 534, at 5. 
548. Refer to note 494 eupra. Oregon now exclude* many daima which have tra­

ditionally been compenaated on the theory that employera muat "take employeea aa 
they find them." OREGON REPORT, aupra note 534, at 5. 
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medical evidence is likely to exclude considerable numbers of 
cases involving disabling back pain. 6 4 9 In addition, severe re­
strictions on palliative care and medical cost containment 
efforts yielded significant savings after 1990.6 6 0 As one Oregon 
administrator noted, the political "pendulum swung hard" in 
1990 toward "giving insurers more tools to contain costs."561 

From 1988 to 1992, the total number of claims filed dropped 
from 153,000 to lOS.OOO;662 i t is difficult to assess how much 
of this represents a decline in injury rates and how much 
shows worker discouragement as a result of the compensability 
changes in rules governing compensability of claims. 

Third, the state fund, SAIF, administratively reduced the 
number of claims i t paid and increased the number i t de­
nied. 6 6 3 SAIF now insures about one-third of the employers in 
Oregon. 6 6 4 While the head of SAIF credited most of the costs 
reductions "to legislative redefining of what is a compensable 
injury," 6 6 5 others think that SAIF artificially, but effectively, 
forced costs down by the simple approach of refusing to approve 
claims. 6" An investigation of SAIF's practices has led to a 
higher approval rate. 6 6 7 

Officials in Oregon acknowledge that sinking workers' 
compensation premium costs are a reflection of several, inter­
locking variables. 6 6 8 Nevertheless, i t appears that premium 
rates began to drop before both the SAIF administrative re­
duction in claims approval and the 1990 workers' compensation 
reform legislation reduced the availability of medical benefits 
and narrowed the compensability of claims. 6 6 9 The Oregon 
effort differs materially from efforts to improve safety and 

649. OREGON RETORT, •upra nota 634, at 6. 
560. Tolephone Interview with L*rry Niswender, tupra note 494. SAIF, the atate 

inaurance fund, reported that ita medical paymenU declined from $80 million in 
1990 to $64 million in 1991. Id. 
661. Id. 
662. Id. 
663. See, eg., Meg Fletcher, Oregon Probes Slate Comp Fund, Bus. INS.. Apr. 20. 

1992, at 3 (etating that SAlFa denial rate on claima waa, for a period of time, dou­
ble that of oommerciel inaurera active in the Oregon market). 
664. Telephone Interview with Larry Niawender. supra note 494. 
656. l^uiae Kerteex, Oreson Reforma Still Yield Savings. Bus. INS., Sept. 28, 

1991, at 34. 
666. See Stuart Silveretein. Oregon's HowTo Book on Repairing Workers' Compen­

sation, L A TIMES, NOV. 20, 1991, at A l , A26, A28. 
657. Telephone interview with Larry Niawender. supra note 494. 
668. I d ; Telephone Interview with Mary Dora. Diviaion of Workers' Compenaation 

(Oct. 26, 1993). 
669. Telephone Interview with Mary Dora, tupra note 668. Dora auggeaU that 

the iniUal premium dropa reflect aggreaaive aafety enforcement, while the more re­
cent onea may be the reault of benefit reductiona. Id 

i 
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reduce costs solely through manipulation of the compensation 
system; i t acknowledges that employers are not adequately 
motivated by workers' compensation incentives alone. The 
intertwining of compensation and regulation, together wi th the 
allocation of significant state resources to preventive activities, 
appears to create a profoundly different—and more posi­
tive—effect on real injury rates. 

V. CONCLUSION 

When the Commission on State Workmen's Compensation 
Programs issued its report in 1972, concern for benefit 
adequacy shaped the political debates about workers' 
compensation reform. Now, anxiety about costs controls these 
discussions. Existing evidence unequivocally supports the 
conclusion that more effective prevention of occupational injury 
and disease would yield both cost savings for employers and 
less disability for workers. I f our goal is to reduce costs without 
penalizing injured workers, we must confront the failure of 
exploding costs to spur efforts at primary prevention. 

I t is tempting to conclude that the optimal solution to this 
problem is to boost employers' economic incentives by 
increasing and clarifying the internalization of these costs. But 
this approach creates an inescapable tension: expanding 
incentives in order to encourage prevention is likely to result in 
employers' use of managerial authority to discourage the f i l ing 
of legitimate claims or to engage in other problematic cost 
reduction strategies. The use of this escape valve by 
knowledgeable employers may be an economically rational 
response; i t fails, however, to meet the dual goals of cost 
containment and injury prevention. 

In contrast, the Oregon experience provides strong evidence 
that the coordination of regulation and compensation yields 
both improved safety and decreased compensation costs. This 
may, i n fact, be the only approach which can meet these dual 
goals. Its success requires the forging of a new political 
compromise: expansion of safety regulation i n exchange for 
decreased escalation of workers' compensation costs. The 
legislation passed in the last few years in many states indicates 
that a national consensus is in fact emerging around these 
principles. 

Unfortunately, the current combination of state and federal 
compensation and regulatory programs makes this coordination 
difficult i n many states. Those states with state OSHA plans 
can emulate Oregon's model. As long as compensation programs 
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dom. unequivocally made eveiy one of the Lanham Act's exisUng 
remedy provisions applicable to all section 43(a) violations, reganiless 
of c "ication. In effect. Congress acquiesced to an unsound judicial 
t i that had evolved in the federal courts. A better, more logical, 
and more complete solution would have been to create separate reme­
dy provisions for section 43(a) violations. 

Congress also blundered when it failed to address the issue of con­
sumer standing under section 43(a). In blatantly avoiding its legislative 
responsibility. Congress gave absolutely no guidance to a badly frag­
mented federal court system. Instead of making the wrong choice, as 
with the wholesale incorporation of section 43(a) into the Lanham Act 
remedy provisions. Congress made no choice. Instead, Congress 
should have explicitly granted consumers standing to sue under sec­
tion 43(a). 

NOTE 

RECONCILING CONFLICTS BETWEEN THE 
AMERICANS WITH DISABILITIES ACT AND THE 

NATIONAL LABOR RELATIONS ACT TO 
ACCOMMODATE PEOPLE WITH DISABILITIES 

Rose Daly-Rooney 

INTRODUCTION 

Imagine being consulted to provide legal advice to the following 
employers: (1) The personnel director of a large metropolitan public 
school district who has hired a man with a mental disability to work 
as a janitor for the school district. The employee receives training 
assistance through a job coach under the auspices of another state 
agency that provides vocational rehabilitation. With training, he has 
learned the job functions at a specific school site. Because he has less 
seniority, however, he has been bumped from his position by senior 
employees on several occasions pursuant to the terms of a collective 
bargaining agreemem. Each time he has had to be retrained for a 
position at the different site. He now complains that this is not a rea­
sonable accommodation under the Americans with Disabilities Act.1 

(2) An office manager for an advertising agency who has hired a 
deaf applicant to work in a word processing department. The position 
requires extensive typing and proofreading with written instructions 
accompanying each project On a rotating basis the five workers in the 
unit answer the phone for their department, usually consisting of in-

1 The uithor hu served for more than six yean as an advocate in the Dei i Disabili­
ties and Advocacy Program at the Amooa Center for Uw ia Ihe Public Irucrest. where, comtnencing 
io August 1994. the will be a Skadden Fellow practicing employment law on behalf of people wilh 
disabilities. 

1. This example is similar to the facts of a complaint pending before the EEOC that was report­
ed in 3 HlOHUOHTC TO DISABILITY L REP. « (Feb. }. 1993). Addilional cncumslaaces for the exam­
ple west added for purposes of creating the hypothetical. 
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house calls inquiring about a project's status. The office manager is 
unsure whether she may eliminate phone answering from the job 
duties listed in the job description in the collective bargaining agree­
ment to accommodate the deaf applicant. 

(3) A factory owner who employs over two hundred workers each 
of whom work on one of three shifts. An applicant who uses a wheel­
chair seeks the first shift because he relies on public transportation.1 

The accessible route ends before the second shift is over so that he 
could travel to work but not home unless he is hired for the first shift. 
Openings on the first shift are granted to senior employees. The em­
ployer does not know if she can make an exception to permit her to 
hire this applicant 

To provide legal advice to any of these employers requires an ex­
amination of the effect of collective bargaining agreements on the 
employer's duty to provide reasonable accommodations to qualified 
individuals with disabilities under the Americans with Disabilities Act 
of 1990 (ADA).1 

This Note will argue that the terms of a collective bargaining agree­
ment should be one of numerous factors taken into consideration when 
determining whether a proposed accommodation is reasonable. A 
conflicting provision in the collective bargaining agreement, standing 
alone, should not be dispositive of a finding that the accommodation 
is unreasonable. This Note will advocate the use of a multifactorial 
test4 to evaluate the reasonableness of a proposed accommodation that 
conflicts with the collective bargaining agreement 

I. BACKGROUND 

A. Requirements for Employers Under the ADA 

The Americans with Disabilities Act requires numerous individual­
ized determinatioos by employers making employment decisions about 
people with disabilities. Evaluating whether an individual is disabled 
is the first of these individualized inquiries. Disability is defined as "a 
physical or mental impairment that substantially limits one or more of 
the major life activities of such individual."' Generally, there are no 

2. A l l i a i i k the Anerioni with Di^bdi tk . Act >1«> require, ttua lhe btnien Io .cceaible m u i 
mupoitttioo be elimiiuted. the thne boo l a racfcinf mmpliinw will coodnne lo m u l l in l imilir 
teequiliei until foil compliuce can be mcnmrliihoit. See 42 U.S.C. H 12141-130 (Supp. 0 1990). 

3. Stt Id. | | 12101-213. 
4. S M infra note* 134.142 and eccompenying text 
5. 42 U.S C | I2I02(2)(A) (Supp. • 1990). Ste the Id. IS 12102 (2KBHQ (defining disabil-
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categorical determinations. Accordingly, not all people with epilepsy 
^ disabled and conversely, not all persons with attention deficit 
Z r i d i s a b l e d under ADA standards' Hie employer must un-
derstand what qualifies as a "major life activity" to determine whether 
atHpplicam should be considered disabled. Working is a major life 
acuity ' Determining whether an individual is substantially limited in 
a S life activity'and specifically in the major activity of work-
ine* are also individualized inquiries. 

OnTe an individual meets the statutory definition of disability he 
must otherwise be qualified to perform the essential functions of the 
1 either with or without a reasonable accommodation.- Th.s re­
quires (1) distinguishing between the functions that are essentiâ  rather 
L marginal to the job" and (2) assessmg whether the employee 
with a disability could perform the essential function with or without a 
reasonable accommodation. 

•Die ADA prohibits a covered employer from discnminating again t 
a qualified individual with a limitation by not mtdcing reasonaWe 
accommodations to the known physical or mental > ' ~ " ; ? ' 
ADA envisions that an employer's efforts to reasonably accommodate 
individuals with disabilities may take the following forms: 

..pened pem»n.n. 0, lon, tern. i n tp^ . of « " ^ " t <™° * * "OP-"™" 1 ) 
9 I d I 1630.2 UX3Xii). Including luch factoci ai: 

( A ) T T > e w « ™ p h i c ^ a > e « l » ^ > ' t h e i n d i « i d u J t a . t e « o n * l e a c c e o . 

m ^ S T l h Ihe individo., ^ b « n d i ^ i ^ d b e e . - - - - J ^ T 
J t L nuJbe, and ^ of job. uti.iting .itnilar tndttin, k n o w W g e ^ ^ ' ^ l ^ 
within t l * soop^t tk* ^ fton which the indi»idud u al*. d.«|«.l,fied bec*»e of Our 

cauae of the ImpairaienL 

I d 

1630.2(0) (1993). 
12. W.a l .pp .1 12ll2(bX5HA) 
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[Mlaking ejisling facilities used by employees readily •cceisible lo and usable 
by individuali wilh disabilities; and job rcstructunng. pan-time oc modifitd 
work schedules, reassignmem to a vacant position, acquisilion or modincalion 
of equipment with devices, appropriate adjustment or modification of examina­
tions, training materials or policies, the provision of qualified readers or inter-
pfcters, and other similar aocommodalions for individuals wilh disabilities.l, 

Congress intended that the ADA would level the playing field be­
tween disabled and non-disabled employees and applicants. Recogniz­
ing that individuals wilh disabilities experience staggering levels of 
unemployment and poverty, Congress attempted to substantially allevi­
ate a major obstacle to their employment — reliance on the cost and 
inconvenience of accommodations as grounds for not employing oth­
erwise qualified people with disabilities. 

According to a Louis Harris poll cited by the Senate Committee 
considering the ADA bill, "about 8.2 million people with disabilities 
want to work but cannot find a job."14 Testimony presented to the 
committee indicated that the major categories of job discrimination 
faced by people with disabilities include the failure to provide or 
make available reasonable accommodations." 

In designing a reasonable accommodation standard, Congress in­
tended an interactive process to take place between the employer, the 
employee, and outside resources." Although the employer should 
consider those alternatives preferred by the employee, the employer is 
ultimately free to choose the least costly, effective alternative." 

The defenses of undue hardship and business necessity set bound­
aries on the lengths an employer must go in order to accommodate the 
applicant or employee with a disability. If an employer proves that the 
accommodation would pose an undue hardship on the operation of the 
business, the accommodation is not required." If the employer ade­
quately demonstrates that maintaining a standard, test, or other selec­

ts. See Id. at app. t 12111(9). 
14. S. REP. NO. 116. lOlsl Coo,, 111 Sess. 32 (1989) and H.R. REF. NO. 485. lOlsl Cong.. 2d 

Sen. 41 (1990); rtprlmd In COMM. ON EOUC. AND LABOR. 101st Com. 2d Sess.. LEOISLAUVE 
Hmoav Of Punuc LAW 101-336. Tm AMERICANS wrm DBABIUIUS ACT. 107 (1990) [hesriaafler 
Lagilfarfw HlMry nftlvAM]. 

13. U. 
16. liuerpredve Guidance on Title 1 of the Americans with Disabililiei Act. 29 C.F.R. app. I 

163040) (1993). 
17. Id alapp. | 1630.9. 
18. U at app | 16302 (-Undue baidship reten lo any aocommodalion thai would be unduly 

coaly, euensive. ubsantisl. or duniptive. or thai would rtindameMally alter the nature ot opeiaioa 
of a business.-). 
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tion criteria is a business necessity, she may be excused from elimi­
nating that standard even though it has a disparate impact on workers 
with disabilities." 

B. Impact of the Collective Bargaining Agreement on the ADA Duty 
lo Accommodate 

Entering into this rather private interactive process between the 
employer and the applicant with a disability are the rights of the other 
employees as summarized in the collective bargaining agreement. The 
National Labor Relations Act (NLRA)20 regulates the relationship 
between labor unions, as duly authorized representatives of employees, 
and employers. This statute and its corresponding regulatory provi­
sions proscribe unfair labor practices related to the collective bargain­
ing agreement 

Certain actions by an employer represent unlawful labor practices 
under the NLRA. Those unlawful labor practices which are pertinent 
to the duty to accommodate include refusing to bargain collectively 
with the representatives of the employees;" unilaterally modifying or 
ignoring the terms of a negotiated collective bargaining agreement;1' 
implementing a policy affecting represented employees without nego­
tiating the policy through the union;33 and engaging in individual 
dealing with union members.24 

Collective bargaining agreements generally cover rates of pay, 
wages, hours of employment, and other conditions of employment." 

19. An employer may also defeal a claim of disciiminalion for usin, a standard, lest, or selection 
criteria that has an adverc and dispaiale impact upon people wilh disabilitiea If II is proven lo be (1) 
jotMClaled. (2) consisunt with business oecessity, and (3) iu peribrmance cannot be accomplished by 
•eaaonable acoommodaiioo. Id at app. I 1630.15(b) 

20 29 U S C f l 131-191 (1988). 
21. Id | l3XaX3>. 
22. id | 158(d). 
23. U. | l38(aX5). 
24. Id | 138<aXI). Bar see id. I 159(a) (permitting an exemption from the requirement of dealing 

with repfejealativea when the adjustment is consistent wilh the lenns of the collective bergaiaing 
contract or agmemcnl thee in effect and Ihe baigaining repreaeaative has been given the opportunity 
to be pecsent al such adjustrwiu). 

Secrioa 159 of the NULA raises another potential conflict between the NLRA and the ADA 
which is DM addressed ia this Note, but was addressed in Jules L Smilh. Acronmdoriag Ute Amerl-
ceni wUi DiaMUtiti Aa to CoUtctb* aoigejaiiig OUitoHoa Under lhe MJtA, IS EMFLOYm 
RELATIONS LJ. 273,277 (1992). The conflia b whether the requirement lo deal with rcpresenutives 
blerfem with the righl of lhe employee wilh a disabiuty to confidconaUty regariing his/her coodi-
boa under the ADA. 

23. See tenenll. BASK PATTCKNS IN UNKW CONTRACTS (BNA ed.. 8th ed. 1975). 



392 DEPAUL BUSINESS LAW JOURNAL [Vol. 6:387 

Provisions of collective bargaining agreements usually address dis­
charge and discipline, insurance, pensions, grievances and arbitration, 
income maintenance, hours and overtime, holidays, layoff, rehiring, 
worksharing, leaves of absence, vacation, wages, working conditions, 
safety, and seniority.1* 

Seniority provisions are found in the vast majority of collective 
bargaining agreements." Seniority, i.e., the length of continuous ser­
vice with an employer, is generally used to rank employees for vari­
ous employment actions, such as layoff, promotion, and transfer.11 

Seniority may be the sole factor, the determining factor, an equal 
factor, or a secondary factor considered only when other factors are 
equally considered in making these employment decisions." 

C. How the Conflict Emerges 

Whenever an employer proposes an accommodation that contradicts 
the collective bargaining agreement, a conflict between duties 
emerges. Conflicts that commonly emerge include granting a shift 
change, transfer, or assignment to a light duty position" for a person 
with a disability who does not have the prerequisite seniority to bid 
competitively. Often preferential shifts and assignments may require a 
minimum number of years of service before the employee can bid for 
the position. Similarly, workers with more seniority may "bump" 
workers with less seniority from positions under the terms of some 
agreements. If an employer freezes a position to accommodate a work­
er with a disability that position has been exempted from the competi­
tive bidding process set up in the private agreement. 

Another potential conflict might emerge if an employer made an 
exception to a general poUcy for a worker with a disability" where 

16. M M 111. 
27. u u S3. 
28. Id u 89. 
29. Id u 66. 
30. Cmt v. Titck, 822 FJd 463 (Mi Cir. 1987). Bnnginj an action under lhe RehtMliulion An 

cfl973, plaintiff dalmed thai he wai entitled to a reaaonable accommodation of a permanent naoafer 
to a Ucht dnty —'r-™—' becauae of hia disabUity. However, the light duty positions fell under the 
eollactive btugaininj agnxraent which mandaud that those positions be assigned to employees wilh a 
spedfled amount of seniority. UL et 467. 

31. Wimbtey v. Bolger. 642 F. Supp. 481. (W.D. Tenn. 1986). rfi 831 FJd 298 (6th Or. 
1987) (claiming his excessive absenteeism, the motivation for his tetminatioo. was caused by a ser-
vicecennected disability). Plaiatifr asked fbr a transfer ia lieu of the lesmioalion. but the transfer he 
requested fell within those covered by the collective baigaining agreement. Ullimalely. the request for 
a transfer was not upheld by the coun because, in pan. plaintiff did not lake Ihe proper steps » re 
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no exceptions were available to the other workers under the collective 
bargaining agreement. For example, an employer may have an absen­
tee policy stated in the collective bargaining agreement whereby em­
ployees are discharged for more than eight absences per quarter. If the 
employer granted an exception for an employee with a disability who 
needed twelve days each quarter to take leave for necessary medical 
treatment, the letter of the agreement would be violated. Also, some 
collective bargaining agreements include descriptions of jobs. If an 
employer restructured a job and reassigned nonessential duties to other 
workers in a manner that altered the duties set out in the job descrip­
tions, the employer technically would be violating the agreement. 

Of all of these areas of potential conflict, the role of seniority in 
light duty assignments, transfers, and reassignments pose the thorniest 
problems for employers because the rights of one worker are pitted 
against the rights of another. If an employer wishes to accommodate 
an individual with a disability by a transfer, assignment to a part-time 
or modified position,11 or reassignment, the collective bargaining 
agreement would require that the bidding procedures of the contract 
be utilized. When competitive bidding procedures are followed and a 
more senior employee bids on the position, the seniority provisions 
most often require that the senior employee be placed in the position. 
Such a strict adherence to a collective bargaining agreement can es­
sentially prevent qualified persons with disabilities from obtaining 
such positions. 

quest the transfer through the union. Id. al 486. This case illustiales thai transfen may be potential 
accofnmodatitns subject to the provisiotts of a collective bargaining agreetnenL 

32. Jasany v. United Stales Postal Service. 735 FJ2d 1244. 1231-52 (6th Cir. 1985). Plaintiff was 
hired by Ihe United Stales Postal Service as a Distribution Clerk. Pan-time Flexible. Machine Quali­
fied. The job included dirties working as an opentor of a mail toning machine and mantial distribu­
tion. The operation of the machine caused an exacerbation of pUutifTs pre-existing eye condition. 
He was unable to perform these dutiea and was terminated. In lieu of termination, ptaintiff sought 
either to share the work as aa "allied man" or pan-time schedule on the machine. The coun noted 
thai There was nothing in the record pertaining lo the existence of such a position . . . [and] . . . that 
an employer cannol be required to accommodale a handicapped employee by reslmcTuring a job 
which would usurp Ihe legitimate rights of other employees in a collective bargaining agreement " Id 
at 1251-52. 
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II. ANALYSIS 

There is evidence in the language of the statute and regulations, 
guidance from the EEOC," legislative history," the nature of col­
lective bargaining agreements, and sound public policy that a multi­
factorial test should be used to balance the rights of the senior worker 
and the less senior worker with a disability. Because no cases have 
been decided to date under the ADA, the analysis also includes a 
review of pertinent cases decided under the Rehabilitation Act. These 
cases are not dispositive of the test to be used under the ADA, how­
ever, because of several key differences between the Rehabilitation 
Act and the ADA. 

A. Case Law Under Ihe Rehabilitation Act" 

Until a case is decided under the employment provisions of the 
ADA, it remains unknown how the courts will resolve conflicts be­
tween terms of collective bargaining agreements and proposed accom­
modations. One commentator recommends that courts defer to collec­
tive bargaining agreements as has been done under the Rehabilitation 
Act." Another commentator suggests that the duty under the ADA is 
different from the duty under the Rehabilitation Act and "should be 
capable of mitigation by the provisions of a collective bargaining 
agreement only under extraordinary circumstances."" 

Although at least one district court acknowledged that the terms of 
a collective bargaining agreement should be a factor in analyzing 
reasonableness of a proposed accommodation,1* many courts deciding 

33. bttijimive Ouidanx on Title I of Ihe Americim with Diubililiei Acl. 29 C.F.R. «pp. | 
1630(1993). 

34. Leiltlant Huury cfriu ADA. lupm note 14. u 107. 
33. 29 U.S.C. {{ 70l-796i (I98S). 
36. See itatmlly Julei L Smith. Acammodalli^ Die Americau wlllt DiubilUiei Acl lo Collec-

Ifw BorgaWnt Oblitaiau Umltr the M M . 18 EMPLOYEE RELATIONS LJ. 273 (1992). 
37. See lomae Jocha Ervin, KraKnabU Acccmojalon omf l*c Cdleant Bcrtclnlng A t " ' 

•KM UntUr Ae Amcrlcau wM DiuMlltla Aa of 1990, 3 DET. CL REV. 923. 927 (1991). 
38. Dakr v. Tta*. 660 F. Supp 1418. 1424 t l n. 7 (D. Coon. 1987) (noon, tht! -(wlhile the 

collective beigtining agfcemefil cannot override federal law nganting en̂ iloymeM ot the handi­
capped, its pravisiom are bcuts lo consider ta analyHni the real as of a propoaed acmm-
tnodatioo"). The amn ultimately found that Mr. Dealer, who had ecbootaplastic dwarfiun, ccaild 
not be accommodated by the USPS bocaote of safay and loss of efficiency. The tenrn of the collec­
tive bartainini did not erne into play under the accommodations propoaed by Mr. Dealer. U. See 
olio Bey v. Boljer. 340 F. Supp. 910 (E.D. Pa. 1982) (holdiiil that a five year minimum seniority for 
lifhl duty was reaaonable and substantially related 10 established (oals, while decmin, placemciil of 
the employee wilh a disability in thai position was unreasonable). 
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cases under the Rehabilitation Act have adopted the equivalent of a 
per se role; if a proposed accommodation conflicts with the terms of a 
collective bargaining agreement, the accommodation is not reasonable. 

Although the sponsors of the ADA drew upon the regulations and 
case law of the Rehabilitation Act to create the ADA, it was also their 
intent to "create a statute that [could] stand on its own and not be 
dependent on incorporation by reference to regulations issued under 
Section 504."1' For the following reasons the ADA should stand on 
its own in utilizing a multifactorial test to resolve the reasonableness 
of an accommodation in the face of a conflicting collective bargaining 
provision. First, the majority of the cases under the Rehabilitation Act 
are distinguishable from cases that will be brought under the ADA. 
Second, a per se rule provides over-inclusive protection for workers 
with seniority. Third, federal workers with disabilities need less pro­
tection offered by a per se rule than do workers in the private sector. 

7. Cases Under the Rehabilitation Act Are Distinguishable 

Although the ADA provisions track some of the regulations and 
decisions of the Rehabilitation Act, the ADA is different in two key 
ways. Unlike the Rehabilitation Act, the Americans with Disabilities 
Act listed reassignment, as a method of accommodating employees 
with disabilities* Also different is a tripartite standard that the em­
ployer must meet to establish a defense of business necessity under 
the ADA." These variances will yield different results for cases with 
similar facts brought under the ADA. 

Cases, such as Cany v. Carlin," Alderson v. Postmaster 
General," Jasany v. United States Postal Service," Dancy v. 
Kline," and Carter v. Tisch* are cited for the proposition that an 
accommodation is unreasonable if it conflicts with the collective bar­
gaining agreement. These cases discuss whether reassignment is a 
contemplated alternative for accommodating the worker with a dis-

tsebyChai 39. Utblal** Hlmry i f ADA. Vol. 3 of 3. supm nou 14. al 2219-20 (wrilte 
FeldNum. Letal Counsel to the American Civil Liberties Union and a drafter of the ADA bill, to the 
Honorable James Sensenbrenner). 

40. 42 U.S.C. t 12111(9) (Supp. II 1990). 
41. See tupra note 19. 
42. 623 F. Supp. 1181 (D. Md. 1983). 
43. 398 F. Supp. 49 (W.D. Okla. 1984). 
44. 735 FJd 1244 (6lh Or. 1985). 
45. 639 F. Supp. 1076 (N.D. UI. 1986). 
46. 822 F. 2d 465 (4lh Cir. 1987). 
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only enutled to an accommodation if he could perform the functions 
of the preset job with or without an accommoLr InH ^ T 

P o l ^ S ^ i c e t u S t P l a i n t i 7 ^ f 0 r t h e U n i t e d S ^ rosiai service (USPS) for over fourteen years as a mail collector 

^urt f ~ t y t e n n i n a t e d f r o m employment. The 
court focused its inquiry on whether Mr. Cany could succ^fnliv 
^rfom, the job of custodian w i t h „ a c c o m m ^ t i o n ^ ^ 2 
found that he could not perfonn those duties, the court held he w« 

r r f t r ^ M>M- **« «• ™̂ 

47. 6 2 3 F . S « p p . „ 8 l ( D . M < I . 1 M 5 , 
«II189. 

49. Id 
30. H 
31. Id 
3 1 i r e upra note 19. 
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Such a test was not set out in the statute or regulations of the Rehabil­
itation Act. Under the Rehabilitation Act, some courts applied a wa­
tered down legitimate business standard," while other courts applied 
the lone element of business necessity.54 

This more stringent standard will not be met by circumstances 
accepted by courts utilizing the less rigorous standard of the Rehabili­
tation Act. For example, in Daubert v. United States," Ms. Daubert 
applied to the USPS as a part-time distribution clerk. She satisfied the 
job requirements despite a disclosed history of preexisting back prob­
lems. The USPS later converted a job function from dragging mail 
sacks to loading a large dolly with mail sacks. After this change, Ms. 
Daubert began experiencing back problems and was temporarily as­
signed to light duty where she rewrapped parcels. She underwent a 
fitness-for-duty examination by USPS medical officer and was de­
clared unfit for duty because of her back disability. She was ultimately 
discharged. 

Although the federal district court held that she had established a 
prima facie case of handicap discrimination, the USPS defeated the 
claim by establishing a legitimate business reason for Daubert's termi­
nation; "[The USPS] was legally incapacitated under its national union 
contract to modify the job requirements of a distribution clerk-ma­
chine operator or create an exception due to her back injury."54 

Ms. Daubert asked for either an accommodation of permitting her 
to perform part of the duties or of transferring her to light duty work. 
Both options were foreclosed because of seniority provisions in the 
collective bargaining agreement. There was no discussion that another 
worker wanted the position or if reassignment of nonessential duties 
would have burdened other workers. If the facts in this case had been 
tried under the ADA standard, however, it is unlikely that a covered 
employer could have satisfied the ADA's standard because there were 
no reported facts that the accommodations she requested would have 
actually harmed the rights of other workers or jeopardized the effi­
ciency of the business. 

53. Ste I 1 v. Uoiled Suies I W Soviet 735 FJd 1J44 (Ml Or. 19«5>; Duiben 
v. United S I M M Puu l Service. 733 T M 1367 (10th Cir. 19S4). 

54. Sec Davii v. Frank, 711 F. Supp. 447 (N.D. I1L 1989). 
55. 733 F.2<1 1367 (lOlh Cir. 1984). 
V, U al 1.169. 
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2. A Per Se Rule Is Over-Inclusive 

In addition to the court in Daubert," other courts were concerned 
that the rights of people with disabilities under the Rehabilitation Act 
should not usurp the legitimate rights of employees under a collective 
bargaining agreement.5* However, the legitimate rights of non-dis­
abled employees may be protected under a multifactorial test without 
sacrificing the goals of the ADA. 

When a per se rule is invoked by a court, a proposed accommoda­
tion will be deemed unreasonable if it conflicts with a provision of the 
collective bargaining agreement, even if another worker's legitimate 
rights are not involved. For example, an accommodation of restructur­
ing the duties of the job would be per se unreasonable if the job du­
ties are different in the collective bargaining agreement Moreover, 
where positions are available only to employees with a specified se­
niority, it is difficult to argue that another employee's rights are being 
violated if no qualified employee bids for the job. 

In both Daubert" and Carry,40 the courts did not discuss whether 
another, more senior employee was bidding for the position which 
would have accommodated these employees with disabilities. The per 
se rule invoked by the courts under the Rehabilitation Act failed to 
provide a framework for evaluating when a conflict would usurp the 
legitimate rights of other workers." Therefore, the per se rule pro­
tected the letter of the agreement even in cases where no legitimate 
rights of union members were at stake. 

3. Workers with Disabilities in the Private Sector Need Greater 
Protection 

The ADA appUes to nearly every employer, except the federal 
government and employers with fewer than twenty-five employees.*2 

Whether the courts have fairly interpreted the Rehabilitation Act to 
that rights under that Act cannot prevail over rights created by a 

J7. u 
58 Jasuy v. Uniud Sous Potal Soviet. 753 RM 1244 m Or. 1985); Cixy v. Ciriin. 623 P. 

Supp 1161 (D. Md. 1983). 
39. See upra note 53. 
60. See opn ooB 42. 
61. See alto Ervin. iitpra note 37. « 930 ( TTlhc opinioiu are . . . noteworthy in the abecace of 

a developed rationale.-). 
62. 42 U.S.C. | 1211 l(5XA) (Supp. U 1990). 
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bona fide seniority system, justification remains for not applying the 
same rationale for cases under the ADA. An applicant or employee of 
the United States government has additional protections that applicants 
and employees of other covered employers do not possess. These 
protections include Constitutional protections, most notably substantive 
and procedural due process and equal protection. These protections, 
while also available to employees of state and local government cov­
ered by the ADA, are not available to the employee with a disability 
in the private sector. 

These protections make a person with a disability less vulnerable to 
arbitrary decisions by the state and afford them protections when they 
are affected by an adverse decision. In City of Cleburne v. Cleburne 
Uving Center," the United States Supreme Court invoked an elevat­
ed rational basis test more akin to intermediate scnitiny" to overturn 
a zoning ordinance that had a discriminatory impact upon the living 
arrangements of persons with disabilities. 

Congress intended for the federal government to become a model 
employer of people with disabilities.45 The federal government is re­
quired to take positive steps to employ and advance qualified handi­
capped persons under the Rehabilitation Act The affirmative action 
component helps to ensure that steps will be taken to recruit and se­
lect people with disabilities for federal employment. The positive steps 
include special hiring programs offered exclusively to persons with 
disabilities. An example of a special hiring and training program for 
people with severe disabilities was described in Davis v. United States 
Postal Service.'6 

The statutory and regulatory language, guidance by EEOC, and the 
legislative history of the ADA demonstrate that the duty to provide a 
reasonable accommodation is greater than the duty carved out by the 
courts under the Rehabilitation Act. 

63. 473 U.S. 432 (1985). 
64. U. al 458 (Manhall. I , concurrini in part aad diiaentinj ia part). ChaslijuiJ the majority. 

Manhall Bated. The reftual lo acknowledge thai somethint mon than minimum nuknaltty it at 
wok beet it. In my view, imfortunate " Id. at 459. He tefened lo die icntiny in thb caae at 
-lecood odeT radonal review. Id al 438. 

63. 29 UiC . | 791(b) (1988). 
66. 675 F. Supp. 225 (M.D. Pa. 1987) (deicribing a ipecial program in which people with tevere 

ditabilitiet were hired in a noncompetitive proceaa toe training and permanem hiring if they later met 
perfocmanee ttandtrds). 
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B. Statutory and Regulatory Language 

The language of the ADA suggests that collective bargaining agree­
ments should not be the sole factor in determining reasonableness of 
an accommodation. Specific references in the statute and regulations 
prove that the existence of the collective bargaining agreements is 
only one factor among others in this evaluation. Just as important in 
interpreting the ADA is the exclusion of a provision to protect seniori­
ty systems. 

1. Specific Language About Collective Bargaining Agreements 

The ADA defines unlawful discrimination as the "participation in a 
contractual or other arrangement that has the effect of subjecting an 
applicant or employee of the employer to discrimination."" The em­
ployer cannot engage in actions through a contractual arrangement that 
would be discriminatory if committed directly by the employer." The 
regulations define contractual or other arrangements to include collec­
tive bargaining agreements with labor unions.*9 Therefore, the plain 
language of the statute, together with the regulations, prohibit an em­
ployer firom refusing to accommodate an individual with a disability 
solely because of an inconsistent term in the collective bargaining 
agreement.10 Complying with a term of an agreement which preclud­
ed providing a reasonable accommodation would be tantamount to 
directly refusing to provide the accommodation." 

67. 41 U5.C. | l l l l l tbXl) (Supp. 11 1990). 
6*. See genemlfy Ervin. tupra note 37. «l 971 (exploring the theory thai the labor unions also 

have a duty lo make reasooable accommodations for employees with disabilities under the Americans 
with Disabilities Acs). 

69. 29 CJ'.R. | 1630.6 (1993). 
70. The rtgulatioos that implement the Rehabilitation Act have tome similar provisions regarding 

connnrtnal tclaliontbipt. 
A recipient may not participate ia a contractual or other relationship thai has the cflect of 
subjecting qualified handicapped applicanta or employees to diacriminatiaa prohibiled by 
this subpart The relalionships referred to In this subparagraph incliide relationships with 
employment aad refenal agencies with labor union! 

34 CJ'.R. | 104.11 (ax*) (1993). 
Compare this with the regulations Impfemeadng die ADA which added Ihe language dial coo-

tnctual or other arrangements Include "collective beljaimng agreemems." 19 C.FJL I 1630.6 (b) 
(1993); tee alto 14 CJJL 1104.11 (1993) CW recipteafi obligation to comply with this tubpait Is 
not afTecsed by any inroniiitrnt term ol any collective bargaining agmeraem lo which it Is a parly") 

71. Legtilame Hoary of Hie ATM. upn note 14. al 332-33 (explaining this tection by stating 
lhe basic intern of ibis provision is dial aay entity msy not do througti a oootractusj pcovision what 
il may aot do diiectly"). 
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The language of the regulations point to Congress's reliance on 
multifactorial approaches in making determinations under the ADA. 
For example, there are multifactorial approaches for determining 
when: (1) a person is substantially limited in a major life activity;" 
(2) a person is limited in the activity of working;" (3) the job func­
tions are essential;'4 and (4) an accommodation poses an undue bur­
den." 

This reliance on a multiplicity of factors in making determinations 
demonstrates a general unwillingness to use a per se approach. A per 
se approach in which the terms of a collective bargaining agreement 
either always or never outweigh the rights of an individual with a 
disability would be inconsistent with the multifactorial approach used 
throughout the ADA. 

2. No Express Exemption for Bona Fide Seniority Systems 

Absent from the language of the ADA is any provision to exempt 
seniority systems. To protect seniority systems. Tide VII of the Civil 
Rights Act of 1964 included a provision which excluded from the 
scope of unlawful employment practices the "application] of different 
standards of compensation, or different terms, conditions, or privileges 
of employment pursuant to a bona fide seniority . . . system."" 

If Congress wished to exempt the application of different terms, 
conditions, or privileges of employment based on seniority systems, an 
express provision patterned after Title VII would have been incorpo­
rated." Excluding seniority systems would have been inconsistent 
with the findings and purpose of the ADA as set out in the statute. 
Congress found that discrimination against individuals with disabilities 
persists in employment and other areas key to gaining access to em-

72. See tupra note 8 (listing factors consideted in the deiermiiialioa of substantial limitation of a 
major life aetiviiy). 

73. See wpm note 9 (listing factors considered in the deletmination of substantial limitalioft of 
working). 

74. A aoa-cxhtultive list of ftctors that may be considered in determining essential job functions 
include: (i) the employer's judgment as which functions ate essential; (ii) written job descriptions 
piepand bcfoie advtniting or mtervicwiog applicants for the job; and (Hi) the amount of lime spent 
on the j t* perforniing the function. 29 CF.K | 1630.2(nX3) (1993). 

73. Set tupra note 18. 
76. 42 USC. I t 2000e-2(h) (1988). 
77. Ervin. tupra note 37, at 962 (excluding teniority systems from the scope of unlawful etnploy-

meni pnetices was buentional. Ervin argues, because Congress presumedly knew the exception was 
being read into discrimination cases under t 304. and therefore Congreu did nor make such a coun-
lerpan in the ADA). 
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ployment, such as transportation and public accommodations. Individ­
uals with disabilities face "outright intentional exclusion, the discrimi­
natory effects of . . . transportation, and communication barriers, over-
protective rules and policies, failure to make modifications to existing 
facilities and practices, exclusionary qualification standards and crite­
ria, segregation, and relegation to lesser . . . jobs, or other opponuni-
ties."* 

Excluding seniority systems would have made the goals of the 
ADA illusory. Provisions of collective bargaining agreements strike 
more heavily against most employees with disabilities than those 
protected under Title VII because these agreements control most per­
sonnel actions and job descriptions where modifications must be made 
to accommodate many workers with disabilities. 

For workers with disabilities, access to jobs is not only impeded by 
the attitudinal barriers other protected groups face but also by actual 
physical, mental, communicative, architectural, and transportation 
barriers. Two-thirds of the working-age disabled are unemployed." 
Gaining access to employment is the first step to realizing the ADA's 
goals of equal employment opportunity and economic self-sufficien­
cy.10 These barriers include the inaccessible public transportation 
system that others may rely on to get to work, the lack of telecommu­
nications devices for people who are deaf (TDD) at a place of em­
ployment to contact an employer regarding job inquiries, architectural 
barriers at the front door, lack of an accessible bathroom in the work 
site, or actual physical and mental limitations in performing certain 
job functions. All of these barriers have made the most accurate de­
scriptive account of what its like to be disabled in America as "not 
working."" 

Davit v. United States Postal Service" offers an example of the 
additional adverse impact that seniority systems may pose for workers 
with disabilities. Davis, who was disabled by hemophilia and arthritis, 
was precluded from permanent employment because he was unable to 
perform the duties of an entry level position." Although Davis was 
able to perform the duties of a non-entry level position, the Postal 

78. 42 US C. | 12101(a)(3) (Supp. n 1990). 
79. UtMaivt History of a* Aju, supro note 14. u 107. 
80. 42 U.S.C. I 12101(1X8) (Supp. B 1990). 
81. Lsilsloliw History of the ADA. upra Dole 14. it 107. 
82. 673 F. Supp. 223 (M D. P. 1987). 
83. I i i l 230. 
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Service would not accommodate him by placing him in such a posi­
tion. 

The non-entry level positions were not available to him under the 
applicable collective bargaining agreement because he did not possess 
the requisite seniority. Dam. although ultimately unsuccessful, chal­
lenged the disparate impact of this policy upon similarly-disabled peo­
ple" because they were unable to obtain employment in jobs for 
which they could perform since the only channel to those jobs were 
through jobs that they could not perform." 

Seniority provisions of a collective bargaining agreement that arbi­
trarily eliminate people with disabilities from entry into a workforce, 
which occurred in Davii,16 were not intended to be excluded from 
unlawful employment practices as is evidenced by the lack of an ex­
press exemption. 

C. Equal Employment Opportunity Commission's Guidance in 
Interpreting the ADA 

Three excerpts from the Equal Employment Opportunity 
Commission's (EEOC) guidance to interpreting the ADA lends sup­
port to a multifactorial approach of evaluating reasonableness. First, 
the EEOC's guidance on determining essential job functions is rele­
vant to accommodations of part-time or modified work arrangements 
which often require reallocating nonessential job functions to other 
employees. The Appendix indicates that the collective bargaining 
agreement would be relevant,'7 but it also indicates other relevant 
sources, such as the work experience of past and current employees in 
the position." This guidance by the EEOC strongly suggests that an 
employer must use a multifactorial approach to the determination of 
essential job functions, marked by consideration of, but not complete 
deference to. the terms of a collective bargaining agreement. 

Secondly, the EEOC's guidance, that a policy that does not qualify 
as a disparate impact on people with disabilities may nonetheless be 
challenged as discriminatory in individual cases, is important to deter-

84. Id. u 237. Oilier people wilh diubililiei did qualify for enny level poiilioni when die ptain-
lilf uot die m. but Ihey had dilTerent typei of diiabilidea. Id The plaintjlTl daim waa thai tl had a 
diiparate impact on limilirly-diiabled people. Id 

85. Id. at 235. 
86. Id 
87. See 29 C.F.R. app. « 1630 (1993). 
88. Id 
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mining if exceptions might be made in policies contained in the col­
lective bargaining agreement. The Appendix offers an example of a 
no-leave policy during the first six months of employment." Even if 
the policy withstood a disparate impact analysis, an employer may still 
be required to make an exception to accommodate an individual with 
a disability (unless it would cause an undue hardship on the operation 
of the business)." Applying this analogy to the collective bargaining 
agreement would mean that exceptions to the policies embodied in the 
terms of these agreements may also need to be made. Making excep­
tions to policies such as competitive bidding and bumping would 
permit the provision of accommodations without abandoning the poli­
cies. 

Third, employers under the ADA may not rely on the lack of dis­
criminatory intent to save those provisions of a collective bargaining 
agreement which have a discriminatory effect." An employer and the 
representatives of the union could negotiate an agreement without 
consideration of the effect on workers with disabilities yet without a 
specific intent to discriminate against them. The interpretative guid­
ance makes clear that provisions having a discriminatory effect on 
people with disabilities will have to be avoided. For example, in 
Daubert v. United States Postal Service," where the defendant de­
feated the plaintiffs prima facie case by showing in part that there 
was no intent to discriminate,91 the lack of intent would not be help­
ful to establishing a defense. 

D. Legislative History 

The legislative history of the ADA evinces Congressional intent that 
the detennination of reasonable accommodation would be an individu­
alized inquiry marked by a flexible approach. An example from the 
Judiciary Committee Report illustrates that a per se approach to deter­
mining reasonableness was avoided in favor of a multifactorial ap­
proach.9* The Committee rejected a proposal that would have deemed 
unreasonable any accommodation that cost more than ten percent of 

89. Id. 
90. Id. n app. I 1630.13(b). 
91. Id. a app. I 1630.6. 
92. 733 f M 1367 (10th Or. 1984). 
93. Id at 1369-70. 
94. tajiitoiw Hlnoiy cf t l* AIM. jupra me 14. al 481. 
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the disabled employee's salary." 
The rationale behind the rejection of the proposal was that "[b]y 

including a number of factors [it is] intended to establish a flexible 
approach" and "that setting a ceiling on reasonable accommodation is 
inappropriate."* If Congress took painstaking steps to reject a per se 
approach to assess reasonableness in light of cost, it is unlikely the 
approach was intended to be abandoned in light of conflicting collec­
tive bargaining terms. 

The legislative history provides additional support that a flexible 
approach should be used when there is an employer who is covered 
by a collective bargaining agreement. The Senate Report explained 
that "an employer cannot use a collective bargaining agreement to ac­
complish what it otherwise would be prohibited from doing under this 
legislation."" 

Both the House and Senate in their reports concluded that the col­
lective bargaining agreement would be "relevant in determining 
whether a given accommodation is reasonable."" The reports added 
that if there were seniority provisions that reserved some jobs for 
employees with a specified seniority, such provisions would represent 
a "factor" for consideration.99 Moreover, the House concluded the 
existence of an inconsistent term in the collective bargaining agree­
ment would not be "determinative."1™ 

E. Private Agreements 

Congress recognized the potential for flexibility in these private 
agreements when it recommended insertion of a clause permitting the 
employer to take necessary steps to comply with the ADA."" Such a 
provision would be consistent with anti-discrimination clauses found 
in the majority of collecdve bargaining agreements that provide guar­
antees against other kinds of discrimination by management. These 

93. Lejiitalive History of file ADA. supro now 14, at 481. 
96. Lejtalotlw History of tkt ADA. supro note 14, al 481. 
97. Lcilslotivt History eftlit ADA. supro note 14. al 336. 
98. Uiltlaivt History of tht ADA. supm note 14. al 130. 336. 
99. Utislotitt History cfthe ADA. upm note 14. al 130. 336. 

100. Lcfiilote History of tht ADA. supm note 14. al 336. 
101. Letlslaivt History cf tk ADA. supro note 14. al 13a 336 (recocntneoilitu 

employen to avoid any cooflicu between the duty lo provide leaaontble acoommodaBoni and the 
duty to comply with collective baixainint atmetnenu. Coopett Baled that Ihe paitiei could include 
a ptoviiion in collective bwiainini agieemenu thai pecmil the employer "to lake all action! necea-
tary to comply with thii legislation"). 
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provisions usually provide (hat the company will not discriminate 
against groups protected by various federal, state, and local ordinances 

prohibit discrimination."13 

Congress recommended a method for employere to avoid any con­
flicts between the duty to provide reasonable accommodations and the 
duty to comply with collective bargaining agreements. Given this 
Congressional recommendation to insert such a clause, a plaintiff 
should more easily be able to rebut a defense by the employer that an 
accommodation is unreasonable because it conflicts with the collective 
bargaining agreement. 

Without more evidence, the proffered reason would seem 
pretextual. If the collective bargaining agreement (1) has been negoti­
ated since the date of the enactment of the ADA, or (2) has a provi­
sion which permits renegotiation in the event of conflict with other 
laws,"0 the nature of the anti-discrimination provisions sanction vari­
ations in the terms of collective bargaining agreements to create ac­
commodations that are otherwise reasonable. 

F. Policy Considerations 

There are important public policy considerations on both sides of 
this issue. Respecting the rights of individuals with disabilities to 
obtain necessary and reasonable accommodations as well as the rights 
of union members to collectively bargain with management requires 
more than a per se approach. A per se approach would result in one 
set of policy considerations overshadowing all other concerns. A mul­
tifactorial approach will ensure that neither set of policy concerns are 
ignored. 

A multifactorial analysis recognizes that collective bargaining holds 
numerous advantages for both labor and management. Unions provide 
workers with an avenue towards genuine bargaining."" The collec-

102. Cuanotttt agtmsi ditcrimiiuiion—by either the miion, the compuy. or both—appear in 13 
neicenl of Ihe aample of collective bargaioiog agieetneots, an Increaae aince the Civil Righu Act of 

and Ihe Age Diacriminatioo in Employment Act of 1967. BMC PATTCWO IN UNKW COH-
IHACU 127 (BNA ed, 8th ed. 1975). 

103. Some collective bargaining agrecmenu do contain proviiiona which let out die procediucs In 
e event thai a proviiioo conflicn with a Uw. I i at 7. 
104. A liagle employee baigaining with an employer i i al a gtval d e b criti­

cal lo the busioesi of the employer. With luimben of worten being the individual, however. Ae 
employee will not have to accept whatever wages and woridng conditiom the employer offers. 
MARVIN I . LEVWE & Euaos C. tUCBima. LABOH RELATIONS. AN INIHKATOD PEKJPBCTTVB 6 
(1978). 
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tive bargaining agreement is central to the relationship between labor 
and management. Seniority provisions are one of the strongest mea­
sures protecting workers. Both labor and management would agree 
that the benefits of seniority provisions include: (1) avoidance of 
claims of favoritism and discrimination in personnel actions, such as 
layoffs, transfers, recalls, shift preferential, demotions and promotions, 
and (2) ease in administration."15 

Adherence to the collective bargaining agreement and its seniority 
provisions is not absolute. Although the overwhelming majority of 
collective bargaining agreements contain seniority provisions that 
prefer employees who have longer continuous service with the em­
ployer, exceptions to this general rule exist. Three such exceptions are 
the "super-seniority" afforded union representatives, the selection of 
less senior workers with specialized training, and the settlements of 
discrimination suits. 

Policy considerations affording union representatives super-seniori­
ty"" is grounded in policy considerations of preventing them to be 
the first to go in a layoff. The policy spares the less senior representa­
tive for the good of the union. Continuity in representatives during 
time of layoff ensures better representation and eliminates the 
disincentive to serving as a representative. 

Another exception is that a junior employee, who has specialized 
training not possessed by more senior employees, will not be laid off 
if the training is needed for efficient business operations."" The se­
niority standards are relaxed for the ultimate good of the company. 
Labor would not be able to negotiate a seniority poUcy that did not 
include some exceptions to make contrary hiring decisions for the 
efficiency of the business. 

One commentator offers another exception to the general principle 
of adhering to the collective bargaining agreement: providing remedies 
to victims of discrimination.m The Supreme Court has allowed col­
lective bargaining agreements to be overridden in order to make vic­
tims of discrimination whole under Title VII. In Franks v. Bowman 

105. More debatable claims ot the advantages of seniority systems are dial Ihey reward the most 
efficieu. reliable, aad loyal employees and protect lhe older worlcm. These benefits ase subject lo 
debate because employen raise concems dial seniority systems lead to decrease the ambitiom of 

ftct and decrease the likelihood lhal Ihey will remain with the employer. U at 72. 
106. Id 
107. Id at 70. 
108. See Rcnee Cyr. The A h DiMbilitiet Aa: I 

Ae Tieameni i f HypenuxeptMe Emphyeei. 57 BROOK. L. REV. 1237 (1992). 
onj far Job ReoMtigrtment end 
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Transportation Co., Inc.,"* the plaintiffs, who had been the victims 
of racial discrimination, sought retroactive seniority as a component of 
damages. The plaintiffs argued that they would have been woridng in 
the seniority earning position if not for the discrimination."0 The 
defendants claimed that awarding seniority to employees who had not 

in those positions would violate the collective bargaining 
agreement.1" The Court held that the only way to adequately com­
pensate the plaintiffs was to include retroactive seniority as part of the 
damages and permitted the collective bargaining agreement to be 
overridden.112 

Achieving the goals of the ADA also warrants departing, at times, 
from the terms of the collective bargaining agreement. There are 
strong public policy considerations at stake in accommodating people 
with disabilities in the workplace. Those considerations include: (1) 
decreasing the enormous costs of the wasted productivity associated 
with unemployment of the disabled; (2) reinforcing the labor market 
with another population of workers before a critical labor shortage 
occurs; and (3) eliminating the staggering discrimination in all areas 
of life experienced by people with disabilities. 

Remarks by former President Bush expounded on these public pol­
icy considerations: 

On the cost side, the National Council oo the Handicapped stales thai current 
speixUng oa disability benefiu and programs exceeds $60 billion annually. Ex­
cluding the millions of disabled who want to wott from the employmem ranks 
cod society literally biUiora of dollan annually in support payments and lost 
i tax revenues The United States is now beginning lo face labor 
shortages as the baby boomers move through die work force. The disabled offer 
a pool of talented workers whom we simply cannot afford to ignore, especially 
in connection with the high tech growth industries of Ihe future."1 

It been estimated that there is a "^0 year window of opportuni­
ty" to integrate people with disabilities into the labor pool before we 
are faced with a critical labor shortage."4 Looking for opportunities 
for employing those who need accommodations will benefit the em-

109. 424 VS. 747 (1976). 
110. M. 11758. 
111. Mai 773. 
I l l Wat771 
113. l / f toufw HUtory of i t , A M . upm Dole 14. ss 113. 
114. UftilaH* HUury e f t * ADA. upra Dttt 14. as 113 (comments Irom Jay Rochlin. the exec­

utive ilnector of the Pmkkst't Committee on EmptoymeM at People with Disabiliues to (he COWH 
mitlee on Labor and Human Resources). 
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ployer. The employees receive an incidental benefit of a robust com­
pany not plagued by a labor shortage. 

The reason most cited by cases decided under the Rehabilitation 
Act for deferring to the collective bargaining agreement is that pro­
viding accommodations may usurp the legitimate rights of other 
workers. However, the courts in these cases did not expound on the 
nature of the legitimate right of other workers. In Carry v. Carlin,1" 
the District Court of Maryland objected to an accommodation that 
"might also violate other employees' rights secured by the collective 
bargaining agreement. . . It appeared that the possibility of a 
violation of other's rights, without further inquiry, would be enough to 
override the duty to accommodate. 

An automatic determination that all provisions of the agreement 
equate to legitimate rights of covered employees would result in a per 
se determination of unreasonableness whenever an accommodation 
conflicted with one of its terms. This approach shows too little respect 
for the interests of people with disabilities and the goals of the ADA 
while overprotecting the union workers. Balancing the legitimate 
rights of union workers with the right of workers with disabilities to 
reasonable accommodations requires a determination of what rights 
are actually legitimate. It is clear that there is a legitimate right to be 
safe from being bumped from a job to accommodate an employee 
with a disability and less seniority."7 It is also clear that mere incon­
venience of other workers does not qualify as a defense of undue bur­
den. 

In Davis v. Frank,"' the United Sutes Postal Service failed to 
promote an employee who was deaf and needed some accommoda­
tions, including elimination of the nonessential job function of answer­
ing phones and the use of basic sign and written communication by 
fellow workers.1" Davis illustrates that some accommodations will 
conflict with a term of a collective bargaining agreement and the 
result may only be inconsequential or inconvenient to other workers. 
In those cases the need to accommodate people with disabilities in the 

115. 6J3 F. Supp. 1191 (D. Md. 1985). 
116. Id al 1189. 
117. Utllbllv* Hillary cftht ADA. tupra note 14. at 130 ("The Committee alto wishes In make 

clear that reassigmneia need only be to a vacant position 'bumping' another employee out of a posi­
Uon lo create a vacancy is not mquiretT). 

118. 711 P. Supp. 447 (N D 111. 1989). 
119. Id. at 450. 
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workforce should outweigh the "rights" of other workers. 
Legitimacy of rights of union workers is a continuum. At the low 

end of legitimacy is the mere inconvenience standard of Davis and at 
the high end of legitimacy is the security from being bumped from a 
current position by a less senior, worker with a disabUity. Other 
"rights" may include: performing the job duties as written in the job 
description of the contract; bumping a less senior worker for a more 
choice position; preference in selection of shift, for transfers, and 
assignment to light duty positions; greater lay-off protection; and 
access to non-entry level positions. 

The evaluation of the strength of the legitimacy of these "rights" 
depends upon the factual context. Several variables which contribute 
to this context include: the existence of a proviso regarding compli­
ance with the ADA, the degree of harm to each party, and basic no­
tions of fairness. 

Generally, seniority provisions create reasonable expecutions with 
respect to various personnel decisions. Through seniority lists, an 
employee knows whether she is the most senior person eligible for a 
position and by its terms knows the duties she is expected to perform. 
However, if the agreement contained a provision that the employer 
may take whatever steps are necessary to comply with the ADA, then 
the expectation that seniority will always prevail is no longer reason­
able. 

In evaluating when an expectation by another worker is legitimate, 
employers and employees without disabilities may need to rethink 
their notions of fairness. It certainly is not fair to people with disabili­
ties that the job descriptions are based on the norm of the non-dis­
abled employee.110 Capable people with disabilities often look as 
though they are not measuring up even though at times the standard is 
arbitrary. For example, in Prewitt v. United States Postal Service,'" 
a job requirement that applicants be able to raise their arms above the 
shoulder was based on the norm of a non-disabled person and bore no 
real relation to the job. The requirement existed because a shelf for 

120. Sat, [imam, Whtn OitftrtKe Hm la Hem,: Croup Hornet for tlie Menially Retard-
ed Etiml Protection end Ufal Trtemenl of Difference. 22 H«LV. CK-CL. L REV. I l l (I9S7V In 
diicuninf varioui tppnKkei In deaUnf wilh diKereiKe. Minnow nmes thai lobelinf a roup ai 
dirrcaent it an "act of power by which Ihe aamos simultaneoutly aaaifin namea and deny their tela-
Uondtips. with, and power over, the named...." At at 128. 

121. 642 Fid 292 <5th Cir. 1981). 
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casing mail was above shoulder height.122 By lowering the shelf, Mr. 
Prewitt would become just as capable as any non-disabled employ­
ee.123 The court noted that the shelf could be lowered making the 
"requirement" unnecessary. 

It is equally unfair that barriers unique to people with disabilities 
and outside of the place of employment also influence access to em­
ployment. For example, people who rely on public transportation to 
travel to work may work for any employer located near a bus line. 
People with mobility impairments who rely on public transportation 
must rely on those routes that have become lift-equipped. Not all 
routes are lift equipped nor will be lift-equipped for some time even 
under the ADA.124 Opportunities are unequally available because of 
barriers like these. 

Non-disabled workers enjoy their seniority to some extent because 
of the lack of competition with the full labor pool. The pool of appli­
cants for jobs would have been greater if people with disabilities had 
been able to compete without discrimination. At least 8.2 million 
people with disabilities who are unemployed want to work.125 If the 
barriers had not existed, many of those individuals would have been 
competing in the private sector for the jobs now held by non-disabled 
workers. 

It would be grossly unfair to keep people with disabilities out of the 
workforce whenever an accommodation conflicted with a seniority 
provision to protect other workers who earned their seniority in a 
discriminatory system. In Franks v. Bowman."' the Court gave cre­
dence to the plaintiffs' claim of race discrimination — but for the 
discrimination, they would have been in seniority earning posi­
tions.127 Credence must be given to the claim that absent the perva­
sive discrimination, many more people with disabilities would have 
been in the workforce earning seniority. 

Certain personnel decisions that do not involve decreases in pay or 
foreclosure of future opportunities are more akin to inconvenience 
than bumping unless there are other important, nonfinancial reasons 
for the request A non-disabled senior employee may miss an opportu-

122. Id at 305. 
123. Id. 
124. Jee lupm note 2. 
123. See tupra note 14 and accompanying text. 
126. 424 VS. 747 (1976) 
127. Id at 758. 
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nity occasioned by the need to accommodate an otherwise qualified 
applicant or employee, but this missed opportunity may not represent 
a foreclosure to future opportunities based on seniority. In that case, 
the frequency of turnover in those opportunities would inform the 
significance of the right at stake. 

The Supreme Court has allowed for reduction in opportunities in 
other cases to eradicate discrimination. In United States v. Para­
dise,11' the Supreme Court held that a court-ordered racial quota of 
promoting one African-American for every other position within the 
Alabama Department of Safety was permissible given the pervasive 
manner in which discrimination had persisted in the department. A re­
duction in half of the opportunities for the other officers was not 
deemed unlawful under these facts.11* 

In Johnson v. Transportation Agency,"0 the Supreme Court held 
an affumative action plan that took gender into account as one 

factor in the promotion decision of a road dispatcher position was 
acceptable under Title VII . 1 " In that case, a white male employee 
was passed over for promotion in favor of a female employee who 
had equivalent qualifications, although the male employee had a score 
on a written civil service test that was two points higher. The Court 
found significant that although the "petitioner in this case was denied 
a promotion, he retained his employment with the Agency, at the 
same salary and with the same seniority, and remained eligible for 
other promotions."1" 

Although the facts in Johnson involved the legality of a voluntary 
affirmative action plan, the comparison of what kind of personnel 
decisions may rise to the level of an entitlement is equally open to 
decisions under the ADA. The issue under the ADA is whether the 
other worker is burdened by the accommodation rather than an affir­
mative action plan. 

The public policy stakes on each side are high. Neither the rights of 
union workers nor workers with disabilities should always prevail. 
Many factors effect the importance attributed to any particular provi­
sion. Exceptions are made to accommodate competing policy consider­
ations. Therefore, the appropriate test must weigh these various con-

12S. 480115. 149(1987). 
129. Id. a 180. 
130. 480 US. «16 (1987). 
131. Id a 623-24. 
132. Id K 638. 
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siderations. 

III. How THE MULTIFACTORIAL TEST WORKS 

The multifactorial test is the polestar to determining when an excep­
tion should be granted to accommodate a person with a disability.1" 
The direction of the ADA, its implementing regulations, and its legis­
lative history all advise against a per se rule and instead favor a flexi­
ble approach. The approach must consider numerous factors (in addi­
tion to the factors listed in the EEOC regulations)114 to address the 
competing policy considerations raised by the group right of collective 
bargaining and the individual right of reasonable accommodation. 
These factors should include: 

(1) whether the accommodation raises an actual conflict with the 
"right" of another employee; 
if the accommodation affects another employee and the nature 
of the effect;1" 
the weight the agreement gives seniority; 
the existence of other exceptions to the provision;'56 

the reason the senior employee needs the position in question; 

(2) 

(3) 
(4) 
(5) 

133. Ervin. npro note 37. tt 969. Factoci ~ i covered entity it likely to conuder" when gnppling 
with leutitninenl of i disabled employee include: 

1. The Dumber of employees in the btrgaining unit. 
2. The tale ai which poutkms like the ooe in question becomes available. 
3. The demand for reasonable accommodation in this particular unit 
4. The number of employees whose seaiority rights would be advcssely affected by a reas­

signment decision. 
5. The difference in amount of seniority between the disabled employee and the able-bodied 

employeê ) whose seniority righu are adversely affected. 
6. U K ahemadve opportunities for employment with this employer of both the disabled em­

ployee and the non-disabled employeê ), both short and long-term. 
7. The extent to which (he aeniority rights of the non-disabled employees) have been neg-

atively affected in (he past. 
Id. 

Ervin'i factors could be applied lo other types of proposed acoommodatioas besides reasiign-
ment. These facton would be helpful in analyzing various factors within the mullifactorial test 

134. See tupra text accompanying notes 87-93. 
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applicable). 
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gexh that all ahemaiives lhal impact the agreemem should be analyzed for the most effective accom-
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(6) the existence of alternative accommodation(s) that do not 
conflict with the terms of the collective bargaining agreement; 
and 

(7) the burden on non-disabled union members in the relative 
work site."7 

When an employer is faced with a conflict between the terms of a 
collective bargaining agreement and a proposed accommodation, the 
inquiry should begin with a determination of whether the accommoda­
tion actually affects another worker's rights. Generally, eliminating a 
nonessential job requirement or eliminating a physical "requirement" 
for a job may not affect another worker's rights. For example, if a job 
requirement of lifting one's arm above shoulder level was eliminated 
by lowering a shelf, the rights of another worker would not be affect­
ed.11* If there is no actual conflict with another worker's rights then 
the inquiry should end and the accommodation granted. 

A proposed accommodation may raise a potential conflict but not 
an actual conflict. For example, in the second hypothetical presented 
in the introduction, the office manager wishes to accommodate a deaf 
typist in the word processing department by eliminating the need for 
him to answer the telephone. The job duties in the collective bargain­
ing agreement include answering the phone, but elimination of the 
duty for this individual will not significantly affect the rights of the 
other typists in the business because they are already required to an­
swer the phone. 

Similarly, a position may be available through competitive bidding 
but no other worker at the time bids for the position, transfer or shift, 
yet, under the applicable terms of the collective bargaining agreement, 
the position may be foreclosed to people with less than one year of 
seniority. If no other worker with sufficient seniority desires the posi­
tion, an employer should not be foreclosed from devising an accom­
modation for an applicant or employee with a disability. No 
employee's rights under the collective bargaining agreement are at 
stake even though the terms of the agreement come into play. Em­
ployees with less than one year seniority do not have a right to apply 

1)7. Tim b t floor which coocenu the Supreme Coun in eviluuicn die oootttaiuootlity of iffir-
nutne action plain. Stt. t f . Wyjaot v. Jackaon Bd of Ettuĉ  476 US. 267 (1986); United Stales v. 
Paiadbe. 480 US. 149 (1987): Sheet Metal Worten v. EEOC 478 US. 421 (1986). Stt tlto Ervin. 
tupn note 37. al 969 (su||estia| that facton \ X i . t . and 7 provide uaeful guidance ia ifrtreminini 
die burden io the relative wort site). 

138. Prewin v. United Stales Ponal Service. 662 FJd 292 (3th Or. 1981). 
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for the position so their rights do not come into play. 
When the rights of another worker do come into play, the other 

factors of the multifactorial test should be examined, including: the 
nature of the right at stake; the weight given seniority under the col­
lective bargaining agreement; existence of other exceptions to selec­
tion by seniority; the reason the senior employee needs the position in 
question; existence of other reasonable accommodations that do not 
conflict with the collective bargaining agreement; and the burden on 
non-disabled union members in the relative work site. 

The importance of the right at stake should influence the weight 
given to the other factors. Financial benefit and future opportunities 
may add to the importance of the right. In the third hypothetical,'1* 
an applicant requires a day shift so that he can use accessible public 
transportation, but employees with more seniority have preference for 
openings on the. day shift. Working the day shift probably does not 
involve a pay increase. However, assignment to a non-entry level 
position over a senior employee is likely to involve a wage differen­
tial. A right that does not offer increased wages may be less weighty 
than one where rate of pay is effected. 

There may be occasions when a right to a transfer or shift prefer­
ence may involve other important non-financial benefits, such as 
proximity of the work site to home or family responsibilities. In those 
cases it is also important to consider the frequency of additional, simi­
lar opportunities. For example, if openings in the day shift occur every 
few weeks or months, the opportunity might merely be postponed for 
the senior employee. If the openings are rare, the loss of the opportu­
nity may be more significant. 

Frequency of other opportunities is closely tied to the diffusion of 
the burden throughout the place of employment. These factors are of 
importance to the ultimate resolution of the fust hypothetical1" 
about the individual with a mental disability who worked as a custo­
dian and had been bumped on numerous occasions from his work site. 
One way to accommodate his training needs is to lock him into a 
position at one site and take that position out of the competitive bid­
ding process. If the employer has numerous janitorial positions with 
frequent openings at different sites, the restriction of one position 
might be less burdensome on the other employees. If, on the other 

139. Set lepra note 2 and accompanying text. 
140. See supra note 1 and accompanying text. 
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land, the employer accommodated numerous people with disabilities 
'. janitorial services and had restricted numerous positions, the burden 
nay be too great on the other workere. 

Also important to the determination are other factors, such as the 
existence of other alternatives for accommodating people with disabili­
ties that do not pose actual conflicts with other workers' rights. If a 
reasonable accommodation does exist which does not interfere with 
another worker's rights under the agreement, the accommodation 
should be implemented first. 

CONCLUSION 

If the mandate of the Americans with Disabilities Act is to be ful­
filled, a multifactorial approach to weighing competing considerations 
must be adopted. Not all the terms of a collective bargaining agree­
ment translate to actual rights of other workers. Not all "rights" of 
other workers deserve absolute deference in the face of competing and 
significant interests of integrating people with disabilities into the 
workplace. 

The words of the ADA and its regulations impose an obligation to 
weigh the effect of the collective bargaining agreement into an equa­
tion of reasonable accommodation but not to foreclose opportunities 
for people with disabiUties because of an inconsistent term. The leg­
islative history of the ADA warns that terms of collective bargaining 
agreements are not determinative of the reasonableness of accommo­
dations. The nature of private agreements teach us that they can be 
adapted to various legal requirements. Public policy reminds us that a 
greater duty of accommodation must be carved out under the ADA. 
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