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o Workplace Inspection - . . | | i
S sotice would produce & maose thor- | through nonmal enforcement proce- -
it ough or eflective inspection. dures. - '
= Employers receiving advasce notice | Serious plrysical harm is any type of
— of an inspection must inform their baren that condd cause permanent or
o ::pbyaun:uewveorm mmmpbhhz:d,
0 OSHAwdoso. which, oot damaging
- MbleowfmmmmﬂAnwﬂmmd 1 on a prolonged basis, could csuse such
the Act to conduct workplace inspections. o gs-':irﬂqum»d:': | emporary cisability as to reciie in-
> Every estabiishment coverod by the mmml}. ] employer attcmpts 10 interfere with m:mlmm:m
©  Actissubject 1o inspection by OSHA devices, equipment and makcriafs . 'umummm \ ..,_"""m"""'m,u '
N comphince safcty and health officers, "ﬂ:‘l‘“m""?"" priate legal action. cxample, 2 part of the body is croshed
o :"M::m“l :,WGWI Yo owe BamdonalMSanmm- or severed; an arm, Jeg, or fingeris-
= safety snd heslth field. Complisnce p . ing (Marshafl v. Barlow's, Inc.), amputated; or sight in cne or both cyes
Mcers are vi ly trzioed in Inspoctions are conducted without OSHA may not condoct warvastless | is fost. This kind of damage also
OSHA standards and in recognition of | "0 8otie. In fact, alerting an  inspections withoot anemployec’s | inchudes that which renders 8 part of
safety and health bazardh, Similadty, empioyes in‘advance of 2n OSHA consent. |t may, bowever, inspoct | the body either functionally eveless or
states with their own occupationel inspection can bring a criminal fine of after acquiring e jodicially suthorized | substantially coduced is efficiency on
saficty aod heaith whSlMﬂﬁllﬁMjﬂ . search warant based upon administra- | or off the job. An exsmple: bonesina N
mmlililml torm. tive probeble canse or upon cvidence | b shaiored 30 severcly that okt §
nee"wanhymladhulhm Mlﬂ.lﬂn'mlwtﬂm ohviolﬁm. tyam'ilhm .
e Act,“upcn Sancea s o OSHA Ty . reduccd o
on prescating indeed give notice to the employer, . . o ..

. Spyropriate credentials 1 the owner even then, snch a notice will be less hwlhm mm _

_ Operator or ageat in charge,” ot | 02024 hours. These special circum- Obviously, ot all 6 million work- injurics such as simple fmctares, con-

' mmm“ stances inchude: . places covered by the Act can be cussions, burns, or wounds involving
= o 1 p muﬁch inspocted immedistely. The worst sit- . | qubstantial boss of blood and requiring
— ¢ “Enter without delzy and ot reason- mm“m.m vations need atteation first. Therefore, extensive sutaring or other healing

able times any factory, plant, estab- ble: OSHA has established & system of asids. _ . _
arcas, workplace, or environment ° wummﬂn '. "WDIIF _ mammdnﬁ‘:unmd ©
where work is pesformed by an w_wmmau ) » ' . e e amﬂ:ﬂq
employee of so employer; sad o recuaire special preparation; Imminent danger situations are given Mﬂ:&m-;“mmb

. . o s roomid top peicrity. An imminent dunger is caic plysical
“Jaspect and imvestigate during Cases where notice is required o a0y condition where there js roason- | O mental efficicacy or shartes life.
mmmmh:;::: : mmuuw:um shie cestainty that a danger exists that | Health hazards may constitote immd- -

timmes, employee represetative can be expected to cavse death or sexi- | pent danger situations whes they pre-

mmmm?m personnel will be preseat; and or ous physical bare immediately, o | sent  serions and imemediate threat 1o
mﬂ.‘“""‘“ opioy: | o Suvations in which the OSHA wea * betee the dangercan be ciminated | it or heckth
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For & health hazed 0 be considered
sn imminent danger, these must be a

- reasonsbie expectation (1) thal toxic

substences such as dangerous fumes,
dnsts or gases are present, and (2) thae

" exposure to thern will cause immeds-

ale and jrreversible harm (o axcha
degree as 1o shorten life or canse *
reduction in physical or mental eff5-
harm is not immediately apparent.

s0¢ or employer immediasely if they
detoct or even suspect an imatinent
danger situation in the workplace. If
the employer takes no action o elimi-
aate the denger, an employee or the

- sthosized employee represcotative

may nolify the nearest OSHA office
and request an inspection. The
location, detail the hazend or condition
snd inciude the employee’s name,
sddress and telephone number,
Although the employer has the right 1o
sce a copy of the complaint if an

. inspection results, the name of the
_ employee willl be withheld if the
.employee 30 requests.

" The OSHA area director reviews the

mines whether these is a reasonable

" basis for the allegation. If it is decided |
" the case has merie, the area direcsor

will assign a compliance officerto

cnnﬁnnlnncdmwd _
* the workplace.

Upon inspection, if an inwninest dan-
ger suation i found, the complisnce

000000 00AA40000800060V00TRBRGGINOININAP0A00R0GAQ04000ACEALRCE400400A0000000803B000

.| ‘officer will ask the employer 0 volun-

tarity abate the hazard and to remove

Should the employer fail to do this,
OSHA, through the regional solicitor,
may apply to the nearest Federal :
District Court for appropriate Jegal
action (o cormect the situation. Before
the OSHA inspector lesves the work-

place, he or she will advise all effecsed -

employees of the hazaed and post an

imminent danger notice. Such action
can produce a teraporary restraining

order (immediae shutdown) of the

| operation or section of the workplace

Shoutd OSHA “arbitrarily o cagri-
ciounsly™ decline to bring court action,
the affocted employees may sue the
Secretary of Labor (o compe] the
Secretarytodoso.
Walhuoﬂ'hﬁhuuedpm-
tally unsafe workplace conditions is
not ordinarily an employee right. To

. do 30 may result in disciplinary action

by the employer. However, m

. employee does bave the right to refuse

(in good faith) to be exposed oan -
inamincal danger. OSHA rules protect
employees from discrimination if:

o Where possible, be or she asked the -

employer (o climinae the danger,
and the employer failed 0 do so;
md _

o Thedangesr is s0 imminent that
there is aot sufficient time to have
the danger climinated through nos-

~ mal emforoement proceduares; and
¢ The danger facing the employee is

somllﬂ“amﬁd:lepam”
in the same situation would con-

" chude there is a real danger of death

. or sexious physical harm; and .
alernative to refusing to work:

- under these conditions (e.g., asking

for resssigruncat 10 anothes area).
dem
Second priority is given 10 investiga- -

‘tion of fatalities and catestrophies -

resulting in hospitaiization of fiveor

must be reported 10 OSHA by the
employer within 48 howrs.
Investigations are made to determine

if OSHA standards were violated snd |

t0 avoid recarrence of siandlar acci-

_m

Employee Compinints

Third pricrity is given t0 employee

complaints of alleged violationof -

standasds or of unsafe or unhealthful
” gin _

“The Act gives cach employee the right

1o roquest an OSHA inspoction when

. the employee feels he or she is in

imminent danger fromahazardor .
when he ox she feels that there isa
violation of an OSHA standasd that
threatens physical barm. OSHA will

\malﬂmaﬂylw

will inform the employee of anry
action it takes regarding the complaint
and, if requested, will hold an infor-
mal review of any decision not 0
inspect. Just as in simations of immi-

......I.OA...............'.....I......‘.Q‘...II...Q.I.OI‘.‘.C.‘.........,l.'..ll..

nent dangey, the employee’s name will
uwmmumﬂmwu

employee 50 fequests.

Progremumed High-Hazard

B g K

Next @ priority ave programmed, o~
planned, inspections aimed af specific
high-hazard industries, oocupationsor .
health substances. Industries are '

‘selected for inspection on the basis of

factors such as the death, injury and

exposure to toxic substances. Special
emphasis may be regional or national
in soope, depending oo the distribution

" | of the workplaces involved. Staes

MMMWMN

Followup Inspections . “\5
A followup inspection determines  *\
whether previously cited violations
mmmrnw\o \U
has failed to abete 3 violstion, the r°
compliance officer informs the (fg,()
enployer that hefshe is subject to ll(
“Notification of Faikare t0 Abwe”
uhpdvinhﬁounﬂnlyﬁulﬂ-

tional proposed dasly pesalties while

sach failure of violation contintes.

Prior 10 inspection, the compliance
officer bocomes familiar with asmany -
relevant facts as possible shout the
workplace, taking into account such

el
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support base. When the community gets this mformatxon, they

' will see what is getting into the air and water. This data is-.

quite ‘impressive. There are computer programs that almost

instantly take the EPA raw data and break it down into .

meaningful - cat.egones by states. Citizen Action Organization
provides this service. This information creates more of a'com-
. munity health base for the workers inside the factory because
it emphasizes that there are some occupational health prob-

lems that are seamless webs. They are occupational health

problems but are also bamcally community and environmental

problems.
The key behind all of these recommendations is not just to

- give you. humamt.anan unpulsea to generate .a self interest for. '
safety and health among workers. It i imposes powers and tools -

to‘adueve a safer workplace and a more healthful workplace.
-Each of these reeommendatxons also seeks to develop vested
interest behind these goals. When people eomplam that tort
reform issues and plaintiffs’ trial lawyers are just vested inter-

ests, my answer is that [ am glad that there is a vested inter- -

. est behind: wmngfully injured and sick people in this country. I
doubt whether there would have been any cases brought that

" would have broken ground in the common law if there were

not a vested interest, namely the contingent fee lawyers. So,

the deugn of any social control system that has a high theo- -

retical consenisus among the-population’ behmd it should also
.include strategies to develop vested.interests behind worker
health and safety. Just as the contorted, and we hope not pro-
longod, existence of a vested interest in not investing in safety
in the workplace that hns been too long with us historically. I

. want to suggest that you ask yourselves constantly, “How do
" we get the electric connection between knowledge and action )

moving faster?”

2
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Many workplaces_are dang
S : -are cangerous places. The O i
afety and j@t%ﬂm%)_w

d.
day an _average 0 Seventeen persons are killed at work and”

w. .
two re:ls.l::s irst,, fom workplace
oo Toax em. R 3 !:e regulflti?ns requiring employers to pro-
foct .E & toslgmﬁcanteonstraintstha
dr:u- ey t weaken
ssed by legislative reforms, w 1
, work itical i

lenc:e to pus‘h effective solutions th::sugll:‘:kCothngmsse oo ot influ
dt:lgeml;t:x:& In other words, the lack of worker Emmtﬁmd 'nmn :

Polcy and political fajlures Existing policies :
pro workers are not -~ ‘ e
R ke Dot strong enough and the political envi-

ment f?r their own benefit.
This Foreward concludes that in order for workers to ob- -

tain signi
in e eg:iﬁhcgnt reforms, they must redefine occupational safet,
1 In & manner that interestg Persons who are no{

H. . i
Howevyer, Eihfut strong presidential support, this strategy m

g_/? Revitalized OSHA '
,HM, R,p_M‘.(BN oy HA," Greater Use of Egregious Case Penals
C? ) A) 25, at 763 (Nov. 17, 1993) (hereinafter Revitglized OS;;;'

Fer purpose of this Foreward, “workers” perso; ployed
thn:wv::tu[otynndhuhhrilh' refers to o fn Jebe
y .Bid:oy‘d A SPn':‘i‘m & Thomas 0. McGarity, Reorienting OSHA:
.“Wmmm"' mn.mj'[qu ive Reform, 6 Yarz J. ON Reg. 1, 4 (1989) (noting

legal, and politicat that ad ly affect OSH:'
a

“is tio~authoritativé Tieasurement of accidents ani

1994] OCCUPATIONAL SAFETY 15
unlikely to be successful in Congress.® .

ey o e
I. THE PoLICY FRAMEWORK

Employers také steps to reduce workers’ workplace acci-
dents and illnesses because of economic and humanitarian
incentives and in response to regulatory mandates,” but
workplaces remain significantly dangerous despite these influ-
ences.? This section describes the current level of workplace
accidents and illnesses, the constraints that limit employer
incentives and regulatory requirements, and what - reforms

- might increase occupational safety and health.

A Dangem;ta Workplaces

An_examinati
accidents’ and illx

able évidénce- kplace-
leads to three conclusjons(First, there
k]

and estimates vary by a considerable magnitude.'$
the available data typically understate the number o
tional accidents and, to ater degree, the number of occu-
pational illnesses.!" (Finally,’ despite this consistent under-
statement of the prol 7 the evidence indicates that many
workers face substantial risks at work.'?

As i imates that an average of sev-
enteen workers die each day.'” This_number is consistent
with the estimate by Professor_Spieler, in her article in this _
issue, that the number of occupational fatalities in _1989 ...
ranged from 3600 to 10,400 personMween ten and

Il
See FRANK R BAUMGARTNER & BRYAN D. JONES, AGENDAS AND INSTABILITY
IN AMERICAN POLITICS 241 (1993) (noting that the President can play a key role in
pushing legislation through Congress).

7. Jordan H. Leibman & Terry M. Dworkin, Time Limitations Under State
Occupational Disease Acts, 88 HASTINGS LJ. 287, 862 (1885) (noting that regulatory
systems such as workers' ion progr seok to bal both ic and
humanitarian objectives).

8. Refer to notes 13-16 infro and acoompanying text (summarizing estimates of

kplace injuries and lly-related deaths).

See MCGARITY & SHAPIRO, supra note 6, at 6 (stating that reliable sources
.on occupational health and safety are difficult to locate).
10. /See id at 4 (glving, for example, the range of estimates from two million to
million nonfatal injuries suffered by American warkers per year).

Id. at 6. R

See id. at 4-5 (noting

1 1
. N indicating the d of the

Amc;,'eu workplace).
<3’ Revitalived OSHA, supra note 1, at 763.

Emily A. Spieler, Perpetuating Risk! Workers’ Compensation and the Persis-
tence of Occupational Injuries, 31 Hous. L. Rev. 119, 114 (1994).
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twenty-eight deaths each day. Estimates of injuries range from

. . Z v . -a»-t;s.—
I 10.600-seri b ; mser ll tive l’.“m‘;'“.,;"m
"A 1972 government report estimated
cases of disabling occupational di occur each year, with as
m‘f&%ﬁl‘t&%ues a )ear " Two recent studies_esti-
mate that the n dasease-related deat.hs

in

tive, oecupauonﬂ dlsease docounts for e ln.rger p_eroen

cancer deaths than environmental pollution® api

more persons each year than such __other preventable causes of -

death as motor vehicle acdidénts, diabetes, and homicides®

' \w@k “These studies and comparisons indicate that many
workplnces are unsafe. The following section summarizes the

(\o\m <7 policy failures responslble for this unfortunate situation.

ws‘\\o‘ B. The Policy Failures

A(O i(' Employers take steps to reduce health risks and to in-
@(Q croase workplace safety in response to economic, humanitarian,

ﬁMwARﬂY&SHAHmmpmmﬁltl
’ Id
. THE PRESIDENT'S REPORT ON OCCUPATIONAL SAFETY AND HEALTH 111 (1972);
np in HR. Doc. No. 303, 92d Cong., 2d Sess. 111 (1972).
8. SuPhﬂ:thndﬂnn&DunB.&knmllmmnndeumld
Disease, 208 JAMA 676, 676 (1091) (estimating that jonal dis-
esses account for 50,000 to 70,000 deatha annually); National Safe Worlplace Inati-
thmquhd.ﬂnhobhmofWDmmﬂuU,s—uborDuy
90R4pon7(1990)[hndmﬂa3qmdﬂqkd]’ imating cases of |
in 1987 at 47,877 to 96,479 persons).
See PETER 8. BARTH & H. ALLAN HUNT, WORKERS' COMPENSATION AND
-RELATED ILLNESSES AND DISEASES 19 (1980) (cting John M. Peters, Oocupa-
tional Health: Working Yourself Sick, in THE ES OF COMMUNITY MEDICINE
262 (Robert L. Kans ed, 1874)) (reporting the conclusion of a researcher who had
surveyed numercus stadios and estimatos on deaths dus to occupatiounally velated
d.\

/ See Richard Doll & Richard Peto, mCaunlofCanarQlwnuhlmEau
olAwdabbRuho{CanarmMﬂUm&dSmMuJ NAT'L CANCER

INST. 1191, 1266-57 (1981) (esti ing that exp: nt for ap-
proximataly four percent of all cancer desths, while envi ! polluts

(«nmﬁs\ymwdmh&)mhwdw&hd
dence of i lated to be 1 and 16% of

all cancers, while government studies have found that the incidence {s between 20
Ses MCGARITY & SHAPIRO, supra pote 5, at 8.
21/Squnnquhd supra note 18, ltlz(dnmn‘thhmndulbnﬁmn-
MmlW&hhﬂuﬂu-bwt?OM‘ lities due to !

di.mn).

O
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and regulatory incentives.” Because of various real-world con-
straints, however, the impact ‘of these influences is less than
what economic and regulatory theory would predict.

1. Economic Incentives. The operation of labor markets
creates economic incentives for employers to reduce employees’
workplace accidents and illnesses.® Economic theory predicts

that workers will bargain for wage premiums as compensation__
for_exposure to workplace hazards and that employers will
abate workplace risks to the exten"t 1t ls Iess expensive Hﬁﬁ

several factors hm)t the mpact of these econom-
ic incentives in labor markets. Workers are not-paid adequate
wage premmmfgr_m_jé ‘hazardous employment because they
lack_bargaining_power™ or are Jgpfqgnnt of worl_cglaee ce risks.”

Moqugx,_many_norkem_uﬂ y_dangerous occupations
are easily replaced.®

" Regulation in the form of workers’ compensation and tort
law creates similar incentives.” Employers have an incentive
to abate occupational hazards to ‘the extent that preventative
action is less expensive than_paying workers’ compensation
dm&uor Spieler’s article in this issue discusses this

22. Ses Leibman & Dworkin, 'upmnou7 11362(m1.mxlhntrv¢uhwry
schemes such as workmen's and
humanitarian

23. S«MOGAH'H&SHAHRO supra note 5, at 268 (noting that in ap efficient
labor market, employers will take steps to minimive hazarda to the extent that pre-

iqn costs less than compensation).

24,) See id at 18.

SGBMPM&SIMA.SI:.M Responses To Occupational
: The Rols of Markets, Regulation, and Infor 72 Geo. LJ. 1231, 1237
(1984) (noting that employers will take preventative actions when they cost less than
.consequences of not taking such sctions).
£) See id at 1241.

; See id. (citing W. KiP Viscusi, Risk By CHOICE: REOULATING HEALTH AND
SAFETY IN THE WORKPLACE 41 (1883)) (-uuudn; that workers also fail to demand
wago premiums because they lack the i about tional risk y

a bargaining position).

See JAMES C. ROBINSON, ToOIL AND TOXICS: WORKPLACE STRUGGLES AND Po-
LITICAL STRATEGIES FOR Ommmoml. HEALTH 75-76 (1981) cnnﬁu cmployers’ ten-
dency to replace highly skilled in h d

work with less
akilled Workers at Tower —supsrdeion_and.coatrol). -
at 1245, 1250 (noting that, -under workers' compensation and tort

lu-u:beme- the costs of work-related injuries and ilinesses of workers become costs

fc ) employer),
Id. at 1246.
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form of regulation.®! However, as in'the case of labor market
incentives, real world constraints limit the effectiveness of
these economic incentives in protecting workers. As Professor
Spieler demonstrates, employers do not res i

workers’ compensation costs by investing in_accident and ill-

ness prevention because alternative responses_are less expen-
Mhmmma_mdmi _insurance, discour-
aging workers from seeking compensation, and. lobbying_legis-
latures to reduce eligibility requirements and.the.level.of-com-
pensation.® Tort remedies do not make up for the inadequa-
cies of workers compensation.-Such remedies are_available .
only. when the negligence .of a_third party_other than the.em-
ployer or the worker caused a worker'’s_injury.®

2. Humanitarian Incentives. The previous section ex-
plained that economic theory assumes employers will reduce
workplace hazards only if the cost of the investment is less
than the consequences of not making the investment.® This
dour picture of employer behavior fails to recognize that em-
ployers also make safety and health improvements out of hu-
manitarian concerns.” However, this incentive is constrained
in two important wa; Iﬁﬂri, not-all-employers are conscien--
tious. The fatal result of’a 1991 fire at the Imperial Food
Products plant in Hamlet, North Carolina demonstrates this
unfortunate conclusion. The plant owners had locked the fire
doors to prevent theft and when a fire broke out, twenty-five

81, Ses Bpieler, supra note 14, at Part III.

32. Id at part IIID.

83. Id at Part IIL

84. Bchroeder & Shapiro, supra note 26, at 125]. A key remson why tort law
fails to state ers' ti h ina prebensive way is
that kers’ i dies are generslly a worker's exclusive option. See

Mary Becker, Reproductive Harards After Johnson Controls, 31 Hous. L. REv. 43, 91

(1994) (noting that the exclusive remedy provisions of state workers’ compensation
schemes preempt tort causes of action).

36. See Schroeder & Shapiro, supra note 25, at 1251 (stating that injured work-
ers must find & third party with liability, such as a supplier or raw materials man.
ufacturer, for pursuit in a tort action); ROBINSON, supra note 28, at 1251 (taking
note that the exclusive remedy provisions of warkers’ i h d
the effactivencas of tort liability as an incentive for employars to provide safe

Aplaces). Incidentally, many state workers' : b give an employ-
er a right of subrogation In & worker’s third party suit, so thst it is reimbursed for
the of kers’ ion benefits paid to the worker. Schroeder &
Shapiro, supra note 26, at 1262 The result is even less of an incentive for an em-
ployer to reduce hazards present in the workplace. Id

36. See also Spieler, supra note 14, at 181-85.

387.  Ses also Becker, supra note 34, at 5763 (di how employers’ b j
i may ti be misdirected and result in policies that do more

tarian
barm than good).

1994) OCCUPATIONAL SAFETY 19

workers were killed and fifty-four more were injured.® Séc-
qn{d, as Ralph Nader points out in his address published 1n
is issue,® the humanitarian impulse is weakened because
corporate decisionmakers are remote from the persons affected
byMonsMwm_dﬂLgﬁ._for lives

when_employees are perceived as statistics and not as real
people.”

3. Regulatory Incentives. OSHA regulation provides the
final incentive for employers to protect workers’ safety. Con-
gress enacted the Occupational Safety and Health Act ("OSH
Act?)in_1970" because of the inadequacy of economic incen-

ti:lei to encourage employers to protect workers and becanse
unlike economic incentives, health and safety-regulation Lo
preveBTaTve:* T e Professor Spislor's opt ohrm et
ic incentives depend on a “feedback loop.™ Employers will
not take preventative actions until and unless workers obtain
wege premiwnis or cotpensation.$ On the other ha
ri;glda_j:ion"_l}g_s"‘it_he‘a_d_v__antage of "causing employenl?d'tbofal-ll:
precautions before_employee accidents or illnesses occur. Pro-
fessor McGarity's article in this issue examines .theureg-ﬁlatory
approach to workplace health and safety.% )

‘A thick web of administrative, legal, and_political con-
straints limit O regulation, Professor McGarity and I dis-
cussed 'the 'nature-and impact of these constraints in a

88. See Family of Worker Killed in Imperial Fire Sues Com anage
d pany, M
Gr;c Ng:;:n:,dz‘lroiiﬂ. Rep. (BNA) No. 16, at 429 (Sept. 18, l99yl). "
X ader, Address, 31 Hous. L. Rev. X
40. Sew id. at 4-5. 1 s
41.  See gensrally GUIDO CALABRES! & PHILP BoBBrTT TRAGIC CH
A IOIC) -

(1878) (noting that -l.nployer trade-offs between ‘the cost of hazard mmu!?ol:iﬁ
fmubla) safoty are easier whon the employee victima of such decisions are not identi-

42.  Occupational Safety and Health Act of 1970, Pub.

3 . L. No. 91-696,
15230 (1970) (codified as amended at 20 U.S.C. §§ 651-78 (1888 & Supp. IVBI‘ODS2';L
. Ses MOGARITY & SHAPIRO, supra note 6, at 34 (noting that occupational
;Alnty had become a national problem when finally addressed by legislative action);
idney A. Shapiro & Thomas O. Md}nﬁty,NotSoPamdaﬁmkaaﬁwuhhr
m%ﬂa’d R?da!inu, 1991 DUKE LJ. 729, 73940 (1991) [bereinafter Ratio-
] (noting that ie i i | result in l

merely ctima after than i
b Hnmh). ting i death or injury rather lpen. ding money to

44.  Ses Bpicler, suprg note 14, at 127,

46.  Bes id. at 17985, .

46.  Ses generully Thomas O. McGarity, Reformi

gene: . 3 ing OSHA: So.

Current Legislative Agenda, 31 Hous. L. Rev. 99 (1994). e Thoushis for "‘_‘
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previous publication.*’ We s L.
icant constraints OSHA f; mcmded_th“-_mmm’f'_
has .produced .s0 .l‘.\;ttleJegulatiom : t-that OSHA
. t-that-it-has-produced-an
tﬁulimﬁu‘ Moreover, as Professor Becker's analysis i:
ssue of the Johnson Controls cage indicates,* additi

compll_catl.ons arise when companies attempt to me Frongonal
ry obligations by discriminating against women g‘ eet regulato-

C. Reform Options

The previous poli indi
cy framework indicates th iti
for reform. If_v&{-_l;:ers are to be better protected etggxfilu;:tusz

;:;p:::do ;::snonuc, bumanitarian, and regulatory incentives
N A adermnd—l"rofessors“McGaﬁty and’

Spieler emp .asize, reformers.;nust_ldgn;ify_ the factors that

face.” Even if workers gai i
fhee. K S8 gain more information, howev. i
argaining bower will remain low as long as only tw;x\‘;et::

dey bhad hette " » T
_power an information_concerning. the. sl 1.
4 * &

Bocker, supra note 8¢ at 63-7
ker, , 71 (analyzing the dacisj
rols, Inc., 111 §. Ct. 1196 (1.;;;)).."‘d {mpert of Inter

b1, .Son &enerally McGarity, $upra note 46; Nader, Supra note 39; Spieler, supra

m Refer to notes lalﬁwmnndmmunyin‘hnfw-lumm.qd
of ooccupationally-related injury, illness, and death :‘\:‘:

53. See Shroeder & Shapiro, (concl workers
e PIro, supra note 25, at 124] i
yhﬂh&nund'npmmlunu for hazardous ‘fori( bumtl&h

64. Nafa Gotcha, New YORKER, Nov. 22, 1993, at 4, 6.
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nreasonable health and safety risks. )

pogg\{'lorkers would also_obtain -more ‘protéction if employers.
sKare of the costs now borne by workers for

id’ a
E:éidents and illnesses.” Professor Spieler notes that states
e Tejected reforming workers compensation to take this

E;;:oach; the states instead are using direct efforts to promote
workplace safety, such as sefety and health training and con-
sulting programs.®” She concludes that such programs are un-
likely to work and that federal standards for compensation or
federalization of workers compensation may be necessary.*
On_an ity proposes three types
of _reforms_concerning OSHA regulation. He advances a “patch
ir* reform of OSHA by delegating additional regula-
‘tory authority to the agency.® He also proposes other reforms
to_make it easier for workers to hold OSHA accountable when
it fails to carry out its statutory responsibilities.®® A final set
of reforms would empower workers to protect themselves from
workplace health and aafety risks,¥ Professor McGarity main-
tains_that 8. to make OS
effective, such as “burden-shifting” devices to reduce the evi-

dentiary burden BE-C_)SHK'_Q__M{Q_E regulation.®

Mr. Nader also emphasizes the need for fundamental
change in the current approaches to workplace health and
safety. He endorses ambitious concepts that would empower
workers to protect themselves, such as the right to have gov-
ernmental officials dismissed if they do not do their job.®
More fundamentally, he predicts that a “major cultural jolt”
will be necessary to create a public expectation that workers
should be better protected®™ He proposes several innovative
responses, such as requiring top OSHA officials to spend time
with workers and punishing employers by requiring them to
work at the site of workplace accidents.®®

The following section considers the potential fate of these
and similar reform proposals in the political system. The

) See McGerity, supra note 46, at 116.
. ) See Spleler, supra note 14, at 187,
. See id. at part 1V.B.

68. Id. at 264.
9. See McGerity, supra note 46, at 111-13.
Id. at 103-08.
o Ses, og., id at 113-17,
Id. et 106-09.

63. See Nader, supra note 39, at 10, )
64. Id at 8; eee id at 4 (attributing the current malaise to a “pitiless ab-

straction” that treats workers as dispensable).
66. Id. at 10-12.
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nity is most likely to oppose.*

A.  The Politioql Impact

ngress is unlikely to legislate unti} an issue is perceived

as a problem, for which solutions

fation of Mo the Aveoiacy otincss groupe wuch as the Nationa)
Associ and Contractors, and the

uns:.m and Steel ln.ti‘tuto)-
4 ;Z’M m‘:}mmmwm Approves OSHA Reform Measure; Construction
Thersinafter OSHA Reform) (stating - %SLHA(BN? e oo 17, 1900
oot ; FiA reform faced presidential

Bush Adnlnhu‘. tion, which felt that reform would erode the ;nn:‘petiti:t:e:v:'

dig;n. tustion in the states
. See JOHN W, K Ao 9263
f 5 , AL 1
(1990)'(?0011:]2;% & three step process leading to lV:!.‘ ation PIUBI{CIPOI:;:)IB
o, of i ialiot @) T

0{7‘;‘ - .‘ frmhirai )I;»pe-.h by poliey spocialists, and (3) assessment
3 3 Id.:”(ﬁndln‘th.tthe litical “stream” or i inde-
. . 2, . s an i
wndm"mhh .oluuamn)_“ neither to the Identification of problems or to policies pro-
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disciplined, rational process of problem solving.™

In the context of passing workplace health safety legisla-
tion, the first step—recognition of a problem—occurs when
Congress elevates a problem to its legislative agenda.™ This
agenda is limited because, like other organizations, time and
resource constraints restrict Congress’ ability to consider and
make decisions.™ Interest groups, agencies, and other political
actors compete to convince Congress to take up problems of
interest to them, but Congress is unlikely to put a problem on
its agenda absent sufficient political demand for action.™

Once Congress decides to act, interest groups and political
actors then compete to influence what solutions will be adopt-
ed by advocating policies that serve their interests.” At this
point the policy process and the political process join. Congress’
decisions will depend on the relative merits of the proposals
and on the political influence of the competing parties.™
Thus, while it is important for an interest group to have a
credible policy, it is also necessary to build political support in
favor of that solution.” As one commentator on the political
process has noted, “Reports to Congress suggesting controver-
sial action, unaccompanied by political momentum, ordinarily
move the Congress with all the force of & bulldozer with an

71, See generally Michael D. Cohen ot 8l,, A Garbage Can Model of Organira-
tional Choice, 17 ADMIN. 8cl. Q. 1, 1, 3-4 (1972) (referring to complex yet disorga-
aized docls 16 a8 “or 4 hies,” and dubbing the approach
the “garbage can” method of pr ing and ding to infor ).

T2. Ses KINODON, supra note 69, at 3-4 (defining "agenda” as the subjects or
probl to which g t officials pay serious attention). Setting the agenda is
the first step of public policy making. Id

73. See id at 193-95 (noting that the legislative system has a limited capacity
to process agenda [tems). .

74. Ses id at 208 (noting that national mood and elected politicians are likely
to vail over organized interests in setting agendas).

8es id at 62 (cbeerving that interest groups employ positive promoticn to

ize support for their solutions as well as blocking initiativea that would reduce

their position); id. at 63 (noting that even if an interest group succeeds in placing

oan issue onto the agends, it may lose control of the debate and enable another

group’s al tive to be impl d); see also BAUMGARTNER & JONER, supra note

6, at 29 (stating that policy entreprencurs want to ensure that once a problem ar-
rives on the national agenda their solutions are adopted to solve it).

76. KINGDON, supra note 69, at 161 (noting that surviving proposals include
those that are technically feasible and incorporate acceptable values). Once accept-
able propossls are elevated to the political agenda, the political stream, composed of
the pational mood and organited political forces, presses for adoption of a proposal.
Id. at 170-71.

T7. Id. at 52 (observing that interest groups gain the attention of government
officials by mobilixing support, writing letters, sending delegations, and stimulati
allies). One respondent in Kingdon's research concluded that ‘the louder the squawk,
the higher [the issue] gets.” Id.
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empty gas tank *”®

In summary, an interest group needs political influence in
order to convince Congress to take up a problem and to adopt
the solution that the group favors. As the following section
discusses, the problem for workers is that employers have
more political resources and thus more influence.

B. Political Resources

An interest group's political influence is a function of its
political “resources,” or in other words, its capacity to influence
individual legislators.® A group gains influence if it has ac-
cess to legislators, sufficient policy expertise to support its
policy positions, or the ability to affect a legislator’s chances
for reelection.® Another important resource is having an ally
in a political actor who occupies a central position in govern-
ment such as the President.’’ The history of the politics of
health and safety regulation reveals that business dominates,
but does not monopolize, such resources.®

The history of the OSH Act supports Terry Moe's observa-
tion that “public agencies will tend to be structured in part by
their enemies—who want them to fail "® Despite opposition
from the business community, Congress passed the OSH Act
because of the support of President Nixon, who wanted to
wean blue color workers away from their traditional support of
Democrats.™ Nevertheless, workers had. to accept procedural
arrangements that made it difficult for OSHA to operate

78.  MICHAEL PERTSCHUK, GIANT KILLERS 45 (1886) (describing the Federal Trade
C \? 's attempt to push cig labeling and advertising rogulations through
Congress).

79.  Ses PHILIP B. HEVMANN, THE POLITICS OF PUBLIC MANAGEMENT 145 (1887)
(defini “re “ as “wh m it ibl to infl ‘h 0‘
other legislative or executive officials to a proposal”).

80. Id at 150-61. !

8l.  See id. at 148 (dentifying the autherity of a superior as s central and pow-
erful form of influence).

82 See DAVID R MCCAPFREY, OSHA AND THE POLITICS OF HEALTM REGULATION
53 (1882).

84. See McGARITY & BHAPIRO, supra note 5, at 84 (noting that Nixon's some-
w_lnt reluctant oocupational health and safoty initiative cepitalized on the activist
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i s ample is the split-enforcement arrangement
:,g:x::l%sﬁx i:xd tﬁxe Occupational Safety and Health Re-
i issi SHRC).* ’ ]
wewo%o!?:\m::?l:n(gopular) in Congress almost immediately.”’
Graham Wilson explains, “Congress first created an dag;ncy
with a mandate for a tough mgulat?ry approach, and t| ez,
displeased with the results . . . [it] sniped at the agency, mak-
ing piecemeal alterations in its policies and weakemngdfurt.her
its tenuous authority.™ In particular, Congresf pm;ssedJ sever-
al budget amendments which restricted OSHAs jurisdiction.
However, Congress failed to pass any of the numerous lepto:-
als to amend the OSH Act, including proposals to abo.lsh e 1:
agency.® OSHA avoided this fate largely because hostile bi
were assigned to committees in the House n_nd. Senat? th:;
were packed with labor supporters. These eomn?xtt.eea ';]oﬁk
such legislation even though these propos::}s might we! ave
commanded a simple majority of Cong::ess. )

Some of the anti-OSHA feeling in Conqnas died dowP
during the Carter administration after Eula B.mglmm, .OSHAs
administrator, eliminated some of the inspection practices and

46 that the Occupational Health and Safety Revww'
86; fgsmu .)t di (m:h:)‘SHA'- interp: jon of ita ewn uandl.rdsk“, u-ult;‘n;l in
‘s offorte to workars). OSHRC's lnability to keep up with &
f.l:y' a‘n?SHA.' has also F‘”f’" in further delays of corvective action by employ-
. Id. at 246-47. .
mes. ;d. at 245. OSHA is responsible far issuing and enforcing health and uMy
standards through the Department of Labor. Jd. OSHRC is an independent commis-
sion responsible for adjudicating health and safety complaints. Id. ol
87, Id at 43. One 8 proposed an d ‘wOSHAtnududon?
hulnauu from safety inspections. Jd. Several bills introduced in 1973 required
OSHA to pay close attention to employer costs in setting nfe'ty standards. Id. ::;
gresa in fact limited OSHA's jurisdiction in 1876 by exempting small farms
enforcement. fd.

88. GRAHAM K. WiLsON, THE POLITICS OF SAFETY AND HEALTH: OOCUPATIONAL ~

THE UNTTED STATES AND BRITAIN 43 (1985). ,
SA;:.”;MOOM&SHAHN, aupro note 5, at 43 (noting Congress ’ulnpfdm
ol-mnﬂlam-.deﬁudu!hmewithbnorlmo::?lml,&nan?HAl?nl;omh-
ment). A 8 Introduced a bill reducing rand ety In or Kplaces

bove-average records. /d. at 48. Although the bill wes defeated, tl
:‘:.h.“ o) _:_'-":le?B PPropri ridar.whldanﬂ;-laad OSHA inspec-

f “safe’ employers with ten or fewer employees. Id. at 49.
uo;;.o&thmN.lupmmuaﬂ.lt“(mﬁuthnNar.thunDawhmd.l
significant ber of Republi port OSHA, thus ding off efforts to abolish
the agency); Michasl Levin, Politics and Polarity: The Limita of OSHA Reform, Rao-
ULATION, Nov.-Dec. 1979, at 33, 33 (noting that mn(éﬁl.'{li;nd 1976 pro-OSHA

tedly blocked attempts to restrict or abolis! . .
f“';;‘ “;‘WH:JON. supra note 88, at 4647 (cbserving the demise of bills to amend
o ropeal OSHA assigned to liberal, pro-uni ittoes, wuch as the Senate Com-

mittee on Labor and Human Resources and the House Education and Labor Com-
mittee).
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92.  See MCGarty & SHapy 2upra nol
3
RO, te 5, at 47
ministration adopted a Tow key approach to enforcement:

93 Ser M
CGARITY & 8Hapiro, Supra note 5, at 4849 (noting that during

Bingham's tenure, the agency’ disco

;:. “_l:.uau)- poleriaain : Innajn_nd':jl:‘;:emy I..d. to u,d. iscovery of more seri.
n. at po "

e ] S, T 7 i, e

Ppry with an appropriations rider in 19%. l'd. at

1ssues); see aleo Greater R. le Sugges
Enforcement of Sofety Rules, 22 O8.H. Rep. (ENA) No. ’:g ’::

reater Role Sugpested for W quoting
.:‘ stating that although OSHA has been onrt.b-o:lb::i.-]l.(un .‘“;’h::
_— vided government has precluded substantive amendment of the

96. MCGARITY & Siapmo
invoked gL & el 0{. Supra note 5, at 6] (stating that Reagan “frequently

97. Seeid
o h at 60 (stating that Reagan's first OSHA administrator, thirty-six year

oo d.t;-nt: Roqm.);
roend Piasrvudore T dhnd, as “anti-worker and anti-people®); m‘::ncml.(y ud:
with chepen ooy the e 'cohu: Rn‘l:rdyeu- on OSHA's goale 'And enforcement
0. . Backw " and “Inching F ard”).
sione, asm‘gmaal Sa:pm O.g! H. Rap.'y(BNA) NComm' WOIM.Z o ot
“ 3 S.H. Rep. lo. 18, at 494.95 )
(reparting « Deputy OSHA Administer's ryieins of & bill to amend QL e
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In 1992, Senators Kennedy and Metzenbaum introduced
o first comprehensive reform legislation since the creation of
% put the bill died in committee.'® Realizing that a
can administration made passage unlikely, the Demo-
ported the bill to the entire Senate just prior to the

an attempt to make occupational health and
101

th
OSHA,
Republi
crats re .
1992 election in .
safety an election issue. i

The following year, comprehensive reform legislation was

introduced in both the Senate and the House.” From the
perspective of workers, the pending legislation is a strong ef-
fort to reform the regulatory approach to occupational health
and safety.’® It gives OSHA significant new powers, grants
workers the ability to force the agency to take more action,
and requires employers to use employee-employer safety com-
mittees.!® Business groups'® generally oppose the legis-

quire employers with 11 er more warkers to establish mandatory safety and health
itts with equal ployer and 1 ion); Labor IG Supports

OSHA Penalty Bill; & "Oppua"" ion of Sanctions, 20 O.S.H. Rep. (BNA)
No. 39, at 1439 (Mar. 6, 1991) (noting OSHA Administrator Gerard F. Scannell's
pposition to including new violati in the category of violati for which eriminal

4 are i d, on the grounds that it would d X y
with new regulations).

99. 8. 1622, 102d Cong., 1st Sess. (1991).

100. Reform Bill Waiting in the Wings, OCCUPATIONAL HAZARDS, Mar. 1983, at
17; see Job Safety, GOP Boyootta Senate Committee Vote on Job Safety Bill Amid
Partisan Dispute, Daily Rep. Executives (BNA), at 1567 (Aug. 13, 1992) (observing
that Senate Republicans blocked a vote on Senate Bill 1622 when they boycotted a
Labor and Human Resources Committee meeting, making it unlikely that the bill
would make it to the Senate floor in the 102d Congreas).

101. Ses OSHA Reform, supra note 67, at A5 (stating that proponents of Senate
Bill 1622 hoped for the election of a Democratic President in 1993, knowing that the
bill would face certain veto from the Bush Administration). .

102. 8. 576, 103d Cong., lst Sesa. (1893); H.R. 1280, 1034 Cong., lst Sess.
(1993).

108. See UAW Weloomes Formation of Coalition Supporting OSHA Reform, PR
Newswire, Fob. 9, 1004, auvailable in LEXIS, Nexia Library, PR Newswire File (re-
porting that the preaident of the United Auto Workers endorsed the proposed OSHA
reform which gives workers an active role in decisions that affect their health and

safety).

104. The 8enato bill provides for implementation of safety and health committees
d of employer and employee repr ives. S. 675, § 201(a)<d). The Senate
Bill also provides that “i d " may by petiti d that OSHA

promulgate, modify, or revoke health and safety standards, and that they may press
the Secretary of Heaith and Human Services to issue prompt responses in the Fed-
eral Register. Id. § 401(a). The Socretary’s failure or refusal to issue rules is review-
able by a United States Court of Appeals. Id. § 401(d). An action for review may be
brought by any person adversely affected by the Secretary’s determination or delay.
Id. The House Bill aleo requk ployers to set up i to review workplace
beaith and safety programs. H.R. 1280, § 201(a). It alternatively provides that an
employer may employ mochanisms other than the safety and health committees,
provided that empl can participa ingfully in the safety and health activ-
ities that an employer chooses. Id.
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lation, although some business spokespeople have endorsed
some aspects of the bills,!%® .

At the time this Foreward was written, both bills were
still in the committee process. The next section examines the
prospects for reform in light of workers’ political resources.

C. Prospects For Reform

President Clinton's election has “policy,_win-

»it? - ? — e
: cal_environment, allowing _
lor al health and safety to return to Congreas’ _

: aa_reluctant _to take up (OSHA reform
x tl:.le last twelve years because of the_likelihaod _BEE_‘
presidential veto. e possibility of such a veto meant that

upless workers had the support of two-thirds of the members

‘mﬁ’—?ﬁ .ﬂ&e Y _could not obtain reforms that the Presidegt—

opposed. effect, this hurdle elimi ty
ed. In_effect, _ ¢ _eliminated the posal ility” of

icy window o i i v
dopts a islative response

105. Ses, eg, House Repubii Unveil Legislati Stressi. i
. n ing Incentives, New
Role fn.r OSHA, 23 OSH. Rep. (BNA) No. 11, at 275 (Aug. 11, 1993) (stating that
g and busi

er) No. 6, at 12 June 1992) (stating that the NRMCA supparte many of the con-

107. * KINGDON, aupra note 60, at 173.74 (defining & “pelicy wi ;
K . 3 ‘policy window” brief
opportunity presented within policy systems when (defining advocates d.;:poul-

108.  See Health Care Battle Likely to Unite Industry for Batile Over Comprehen-
sive Job Safety Bill, D.nﬂy Lab. Rep. (BNA) No. 29, at 29 (Feb. 14, 1994) (poting
that the Clinton Admi ! hn d ‘OS}Mnﬁmunmionum-

109.  See OSHA Reform, eupra note 67 (noting that reform bill proponents knew
3
mcMdemva j bl
" ) €0joy a reascnable chance of wuocess at
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i inadequate.'"’
e is one that workers__xiga_r_(_i as 1nadeq
the _retpons also close if workers lack the political

window wil
The—PP—l‘q’—"ﬁny reform adopted and legislators move on to

to ge i
pesources W k i d_in the previous sec-
<ther.m @Ell‘mmwm Vious sec

sts that unions and their alli i ve difficulty

. 1Y (=1 .
"°Pﬂi‘%?é—§%7m's— that the business. community mosft™

passing

-1y _opposes,_such_as_employer-employee health and safety
strongly_opposes

anﬁmuﬁmwmmmw@w_
Organized labor, often the only representative of workfzrs in
th? political process, is considerably weaker today than it wa.sf
in 1971 when OSHA was established. Whemas 27.3 percent o
the total workforce was unionized in 1970, )ust. prior to
OSHA's establishment, only 15.8 percent was unionized in
1992."" Union representation in the private worlforce is
even less. As noted esrlier, only twelve percent of t.h.e p.nvate
workforce is organized.!'* Moreover, union ermberslnp in the
states varies considerably.!'® Although unions are strong in
about twenty states, they are considerably we.aker in the
rest.!'® Finally, the least skilled and least organized workers

. i i i closes once
. KINGDON, supra note 69, at 177 (stating that a policy window
paru“o'dpcnn have acted in some way, regardleas of whether they have fully ad-
the lem, .
“hl.‘l.l..“l See Tb(,ﬁndlu)' that political actors are often unwilling to expend additional
time or political capital in support of an action thft doea not get passed.
112.  Refer to notes 6385 supra and accompanying text.
118. THE WORLD ALMANAC AND BOOK OF FACTS 141 (1994).

4. See NAFTA Gotcha, supra note 64, at 4, 6.
I See BURRAU OF THE CrNSus, US. DEPT OF COMMERCE, STATISTICAL AB-

116. E
STRACT OP THE UNITED STATES 421 (1992) (Table No. €71) [hereinafter §'rxns'rlc¢\|.
ABSTRACT) (listing per of unionized empl by state for the period 1384. to
1889). South Carcline, a right-to-work state, had thc lo'.ve.? percentage of umo:
membership with 24% of its work ionized, while M with 51.6%, ha
the highest perventage. Id. . o .

116. In 1989, union bership as a pe tage of in manu
facturing was as follows:

Number of States Percentage of Unionized
Employers
8 _ 30 or more
12 20 - 30
18 10 - 20
14 : 0-10

Id
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are often in the most dangerous jobs.''’

As further evidence that workers are politically weak,
many reforms that would significantly enhance protection for
workers have not even been proposed in Congress. For exam-
ple, workers can help OSHA by reporting violations, but
OSHA'e ability to respond is constrained by its limited resourc-
es.® Congress could solve this problem by authorizing pri-
vate citizen suits, as it has done in the environmental area.
But Congress has not considered authorizing workers to sue
employers to enforce OSHA regulations.!'® Other reforms
that could have a significant impact, like an injury tax,'®
are likewise not on the horizon for purposes of this round of
reform.'*!

According to Mr. Nader, workers are further hampered
because some unions sre unwilling to fight for worker safety,
as they have for issues such as the North American Free
Trade Agreement (NAFTA), which more directly affect wages
and benefits.' He notes the AFL-CIO has only one full-time
staff person assigned to occupational safety and health
issues.'”® Another view is that because of unions’ lack of re-
sources, they have no choice but to emphasize protection of
wages and joba.'™ A recent article concudes that “with un-
ions fading fast, and their limited resources focused on simply

117. See ROBINSON, supra note 28, at 76-76 (noting that once employers succeed

In reducing union repr ion in hazardous Jobs by reducing the need for bighly
skilled workers with more inized of producti bly they bring
in donized, low-skillod work ‘malnCnanlatmnn.PmnﬂuwAhmd.Whn

will be Doing What for the Next 13 Years, CHi. TRIB., Feb. 6, 1984, at C) (noting
one rescarcher’s concern that unless low skilled workers organize, they will have
little chance for better wages).

118. See MCGARITY & SHAPIRO, supra note 5, at 324 (conceding that the number
of OSHA insp is fully inad when pared with the task of inspect-
ing all of the work places subject to OSHA's jurisdiction).

119. See Greater Rols Suggested for Workers, supra note 95, at 1609 (npon.ln‘

Pfolu.wMoG-Ht.y'upnp.dfw cmun lum garding OSHA enf

120. See Cass R. 8 i Sub lQBlDUKELJGO’IMO
(lumdwulwhmdwlorwwkplmnlatynfnmnmnm
ployers that maintain unsafe working ). Other pr fe could
include greater reli on kers' 3 disel ol‘rhhtovorkm
mare active b ining, and l 1 in jtoring workplace safety.
Id

121, See Study Finds Piants Inspected and Fined by OSHA Have 32 Percent Drop
in Injury Rate, 81 O8H. Rep. (BNA) No. 12, at 355 (Aug. 21, 1991) (suggesting an

injury tax as sn al ive to i d OSHA enfc to reduce workpl
injuries).

122. Nader, supro pote 39, at 68,

128. Id at 7.

124. Ses Allan Pnodnnn, Workers Stiffed, WASH. MONTHLY, Nov. 1992, at 27
( ing that the bi of itod labor's inability and OSHA's unwilling-
ness has left many reforms to “gather dust on the shelf”).
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protecting wages, the days are gone when they could also bat-
tle management to make mines safe and close down
sweatshops—Iet alone push weighty legislation through an am-
bivalent administration and Congress.”*

While the political influence of organized labor has de-
clined, the business community has become politically stronger.
Employers were politically unprepared for the citizen activism
of the 19608 and early 1970s, which included passage of the
OSH Act, but they are now more powerful than before.!”
One important reason is that companies’ political action com-
mittees (PACs) no longer limit their support to Republicans,
but they also support key Democrats, such as committee chair-
persons, which enhances employer access to these Demo-
crats.'® For this reason and others, the voting patterns of
key Democrats has become more closely aligned these legisla-
tors with business preferences.'”

These trends reflect what political scholars have known for
a long time. Because health and safety legislation produces
widely diffuse benefits and concentrated costs, those who pay
(employers) are more likely to lobby Congress than those who
benefit (workers).!® This imbalance is the result of two fac-
tors. First, the likelihood of collective action is greater among
employers than among the much more numerous group of

125, Id

126. Ses generally DAviD VoGEr, FIUCTUATING ForTUNES: THE POLITICAL POWER
OF BUSINESS IN AMERICA 193.239 (1989) (documenting the political resurgence of
business due to the efforta of employers to influence the prevailing political and
intellectual climate and to the shift in public attitudes toward business and govern.
ment). .

127. 8See id. at 209-10 (noting that e major share of business PACa’ money went
to liberal Democrats who chaired House and Senate committees in 1978);, HAROLD
W. STANLEY & RICHARD B. Niet, VITAL STATISTICS ON AMERICAN Pourmics 182-83
(1992) (indicating an increase in corporate PAC contributions to Democrats). In 1989
and 1980, corporate PACs gave $19.1 million to Democrats in the House compered
to $17.1 million contributed to Republicans. Id. at 183.

128. Richard L. Hall & Frank W. Wayman, Buying Time: Monied Interests and
the Mobiliration of Bias In Congressional Committees, 84 J. AM. PoLl, Sct. Rev. 797
(1990).

129. STANLEY & Nlml, aupm note 127, at 214 (indicating that the pan:ahn of
conservative 1§t has i d since the 1960s and early 1970s).

130. Se¢ James Q. Wilson, The Politics of Regulation, in THE Pourmics or Reou.
LATION 867, 370 (James Q. Wilson ed., 1980). Wilson defines “"entreprensurial poli-
tics” as the situation in which an interest group proposes a policy that confers gen-
eral but small benefita ot a large group with costs borne by a small segment of
society. Id. Incentive la strong for the cost-bearing segment of society to oppose the
policy but weak for the beneficiaries. J/d.
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workers.!” Moreover, twelve years of hostile rulings by the
National Labor Relations Board (NLRB) during the Reagan
and Bush administrations have significantly raised the cost of
union organizing.!¥ Second, unions are subject to “free-rider”
behavior, which occurs because workers obtain the benefits of
any legislation even if they do not support union lobbymg ef-
forts.'®

Because employers have more political resources, White
House support will be important in determining the extent to
which labor will have to compromise to get new legislation.
Although the Department of Labor has endorsed the compre-
hensive reform legislation now before Congress,'® the White
Housge might not be able to tip the battle in favor of workers.
The President, who was elected by the smallest plurality of
any president this century, has had difficulty in getting Con-
gress to pass other legislation that he has favored. Concerning
the OSHA legislation, an official of the National Association of
Manufacturers has warned, “If the administration chooses to
go with [the proposed legislation] it will be a fight with lots of

181.  Ses MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND
THE THEORY OF GROUPS 4445 (1971) (hypothesizing that, in a large group, it is un-
likely that the ib of any one individual will be per ible, so that any one
individual lacks inducement to contribute to the common good). Olson concludes that
the number of individusale in & group is daterminative of its ability to achieve the
collective good. Id at 45.

182. Ses David L. Gregary, Working for a Living, 58 Broox. L. REv. 1365, 1867
(1988) (reviewing THOMAS GEOOHEOAN, WHICH SIDE ARE YOU ON?—TRYING TO B2
POR LABOR WHEN IT8 FLAT ON [18 Back (1991)) (mdu um. dus to the pro-employ-
er ideclogy of the NLRB during the R Bush era, employ found it cost-effi-
cient to simply terminate warkers who were attempting to organize); Richard B.
Freeman & Joe! Rogers, A New New Deal for Labor, N.Y. TiMEs, Mar. 10, 1893, at
Al9 (obeerving that “toothless sanctions on unfair lsbor practices have proved no
mtch for employer resistance to unions.”). See generally Paul Weiler, Promises To

sep: Securing Workers’ Rights To Self-Organirmtion Under the NLRA, 98 Harv, L.
RBV 1769, 1787-1805 (1983) (dncnbln‘ how dn NLRB's remedies of reinstatement

and back pay are inad Il employ from discharging union activist

employees, and that this i ’ of di bined with a signifi delay

hmumdmmwm&wmplwhmhhummmmm
of a union's

138. David G. 8 Note, Plumbers and Pipefi The Need to Reinterpret

Unﬂmp-ofComwboryUmumm,saAu U. L. Rev. 483, 497 (defining “free rid-
ere” s nommion employees who benefit from collective bargaining by union co-work-
are without contributing to the costs borne by the union). Businocss organisations are

lesa subject to this behaviar because they have far fower members and are in a

bettar position to offer incentives to join. See OLSON, supra note 131, at 62 (noting
that in a emall group members know oach other, judge others’ contributions, and
can coutrol membership, while in contrast, in a large group members do not know
each othar),

- 184.  Reich Outlines Support For Democratic Bill, Terming It “Investment® In Haz-
ard Prevention, 23 O.5.H. Rep. (BNA) No. 37, at 1212 (Feb. 16, 1994).
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resources used up, and I think that it will not prevail "!%
1I1. RESHAPING THE POLITICAL ENVIRONMENT

Emplovers have traditionally had the upper hand in the
political process concerning workplace safety and health. After
workers compromised to get the OSH Act, employers were able
to keep ‘occupational health and safety reform off Congress’
agenda for the next twenty years. Nevertheless, predicting
what Congress might do in the current political environment is
difficult because legislative decisions are the product of unpre-
dictable elements.'® One of the few certainties is that work-
ers will be more successful if they can gain additional political
resources. This section explains how san interest group can
alter a political environment by redefining a policy issue in a
manner that attracts additional support for its legislative
goals, and it then considers whether workers can successfully
follow this strategy in support of workplace health and safety
reforms. i ‘

A. Issue Redefinition

Legislative politics is characterized by long periods of rela-
tive stability, in which one group of players dominate, punctu-
ated by abrupt changes in political outcomes, when another
group of interests becomes-dominant or at least gains signifi-
cant political power.'™ This pattern is related to the interac-

tion of policy and politics in influencing Congress’ legislative -

agenda.'® A group can dominate the legislative process con-
cerning a policy issue if it can define the issue in a manner
that makes it of little or no interest to the public.'!® Chal-
lengers can threaten this dominance if they can redefine the

135. Employers Meet with Reich, Dear to Discuss Concerns over Democratic Bill,
23 O8.H. Rep. (BNA) No. 6, at 13233 Quly 7, 1983).

138. Rafer to notes 8984 supra and accompanying text for a discussion of the
factors at play in legislative action.

137. See BAUMGARTNER & JONES, supra pote 6, at 3 (developing & model to ac-
ocount for both the long pericds of stability when the elites control policy, and the
periods of rapid change during which they find themselves losing in policy arenas).

188, Authors Baumgartner and Jones employ empirical evidence and historical
comparisons to illustrate that the agenda-setting process influences policy, policy
problems are the fodder for the process of setting political agenda, and stability and
rapid change are both vital for a functioning equilibrium. Id. at 4.

139. See CHRISTOPHER J. B0880, PESTICIDES AND PoLSTICS: THE LiFR CYCLE OF A
PubLic 18sUB 22 (1987) (stating that domi political inatituti con keep issues
off the political agenda by preserving & lack of public interest and encouraging the
view that the issue does not merit attention).
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issue to attract more public attention.’*® Agricultural inter-
ests, for example, dominated the politics of pesticide use when
the prevailing view focused on the economic importance of
eradicating pests.!' These interests lost control after envi-
ronmentalists redefined the issue to include not only econom-
ics, but also the health and environmental damage stemming
from pesticide use.'®

Redefinition changes the political environment by altering
the political incentives of legislators. Legislators’ perceptlons of
voter preferences influence their position on an issue.'
When legislators anticipate how a roll-call vote might be used
against them by future opponents, they adjust their votes to
forestall such challenges.'* Therefore, when reformers gain
public attention by redefining an issue, legislators must consid-
er the possibility that a vote in support of a special interest
can be used against them in a future election.!*® An oppo-
nent can capitalize on the public’s new attention to a redefined
issue by pointing out that the legislator voted against the
public’s policy preference.’*

However, redefining an issue is not easy. Cooperation of
the media is essential to getting the attention of the pub-
lic." Moreover, those who benefit from the political status
quo will resist attempts at redefinition. One common ploy to

140. See id; BAUMGARTNER & JONES, supra note 6, at 85-36 (noting that “losers
in & policy debate® can improve their position by i ing the number of partici-
pants that take their view on the issua).

141. See BOSSOD, wpm m 199, at 32 (oxphmmc how the technology of pesti-

and

ddudnlr for use by the individual farmer
“powertully acalpted” the agricultural ity's attitudes, and led to agricultural
. dominating the deb over peaticid ion)

142 Ses id ut 144, (a:plnwn(havdndnmdc of an i tal

public” refocused an issua on the political agenda).
143, JouN W. KINGDON, CONGRESSMEN'S VOTING DECISIONS 60-88 (1989) {berein-
after CONGRESSMAN'S VOTING DECISIONS) (di ing the decisi pr
that preceds congressionsl woting and the factors which influence that process).
144. See R DOUGLAS ARNOLD, THE LOGIC OF CONGRESSIONAL ACTION 8-13 (1980)
(describing the effect citizens’ infl has on policy judgmentsa and politicians' vot-

ing)-

145. Ses CONGRESBMAN'S VOTING DECISIONS, suprc note 143, st 60 (quoting o
who described how » vole on a controversial issue may pass unnoticed,

tut will certainly be brought to woters’ sttention by an opponent during the next bid

for reelection).

146. See ARNOLD, supra note 144, at 9 (describing how legislatars try to antic-

ipate how rollcall votes might be used against them when an issue shifts at election

time to the forefront of the public's concerns).

147.  Ses BAUMGARTNER & JONES, supra note 6, at 103 (stating that the medis's

role is essentis! to the agenda-setting process because the media directs attention to
rent parts of an issue and shifta the public's attention from one issue to anoth-

er).
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preserve the status quo is to exploit the public’s general dis-
trust of government and opposition to its expansion.'*®
OSHA's critics have consistently used this approach.'® To
overcome the stasis of the political agenda, those seeking re-
form must engage in “entrepreneurial” behavior. A succeasful
policy entrepreneur becomes the vicarious representative of
groups or the public at large not generally represented in the
legislative process. 1% The entrepreneur builds political - sup-
port for unrepresented interests by mobilizing latent public
sentiment, putting opponents of reform on the defensive, and
linking the proposed legislation to values widely shared by the
public.'™

If workers are to succeed politically in implementing
workplace health and safety reforms, they must redefine the
issue of occupational health and safety'™ and find allies with
a shared interest in the redefined issue.'® One approach to
redefining workplace safety is to educate the public that it is
in their self-interest to reduce workplace risks. Another ap-
proach is to argue that reducing occupational injuries and
disease would make our society more fair. The following two
sections consider the likelihood that such redefinitions of the
issue would be successful.

B. Self-Interest

The problem for reformers is that most Americans are not

148. Ser BO850, supra note 139, at 22 (noting that problems remain non-fssuca
bocause they are “scroened out of the political arena by social norms, traditions, and
commonly held notions about the government's role™); Mark A. Peterson, Political
Influence in the 1990s: From Iron Triangles to Policy Networks, 18 J. HEALTH POL.,
PoLY & L. 806, 408 (1993) (discussing the American public's traditional distrust of
government and bow the Amarican Medical Associstion has used that attitude to
meld public policy in the bealth care field).

149.  Ses, 0.9., OSHA Tagged With ‘Red Tupe Award’ By Six Republican “Vigilante
Senatore’, 22 O.8H. Rep. (BNA) No. 19, at 1036 (Oct. 7, 1992) (describing how
OSHAu'lﬂunvudodtheﬁnt'hdnpenwud'wosﬂAbdmaumudnlr
opinion that agency lati

150. Ses WILSON, supra note 88, at 370. For example, Mr. N.dar became - policy
hw&m the driving public’s i in im-

auto d-.l‘n.ld.ukwhnﬂowu\i.lmvu-po entreprensur

with respect to Proposition 13 in California, and Senator Joseph Ml:anﬂay'hlnh
galvenized the public with his anti-communist crusade. Id.

161. Ses id. (noting that such efforts require tremendous akill by the policy entre-

preneur).
152, Rdubm 13746 supra and ncompumn‘laxtfarldlm-bn of why
issue is Yy to the political agenda’s atatus quo,

163. Refer to notes 75-77 & 160-61 sispra and accompanying text (describing how
those secking to influence the agenda-setting procesa increase their chances of suc-
coss with a greater number of powerful allies).
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directly impacted by workplace health issues, or at least per-
ceive that they are not.'™ Only a minority of employees work
with or near dangerous machinery or are exposed to toxic sub-
stances, while others are not even acquainted with anyone who
works in such jobs.'® Although those who work in offices are
not free from workplace risks such as ergonomic injuries,'®
employees perceive this work as safe and healthy.!”’

Yet occupational injuries and disease impact nearly every-
one. As Cass Sanstein reminds us, “In a world with Medicare
and Medicaid . . . the illness of any one of us is a bill for
many or even most of us.”™®® Although there are no precise
statistics concerning what these social costs might be, the evi-
dence suggests that they are staggering. OSHA estimates that
this cost is $80 billion a year,'® while another recent esti-
mate puts the cost at $200 billion a year.'®

The argument that the public will gain by a reduction in
occupational injuries and disease is especially timely now that
Congress is debating national health care reform. Because the
burden that workplace accidents and illnesses place on our
health care system is significant, the savings available from a
reduction in these risks must likewise. be significant. For ex-
ample, occupational disease accounts for a larger percentage of
cancer deaths than environmental pollution, and kills more
persons each year than such other preventable causes of death

154.  See WILSON, supra note 88, at viii (noting that OSHA's sttampta to derogu-
late worker safety and health have received little public attention, especially com-
pared to EPA scandals)

165. Compare, eg., llise L. Feitah Hazardous Sub in the Workplace:
How Much Does the Employee Have the *Right to Know™ 1985 Der. CL. Rev. 697,
699 (citing a 1883 National Occupational Hazards Survey that put the number of
workers d to chemical source h de at 26 million, and the number exposed
to OSHA-regulated chemicale at 40 to 60 million) with STATISTICAL ABSTRACT, supra
noto 116, at 381 (indicating that the total number of i Jized loyed
workers in 1991 was mare than 118 million).

166. See, eg, Harold J. Engel et al, OSHA Crockdown—With More to Comae,
C732 ALL.ABA 483, 484 (1092) (reporting three significant fines, ranging from
$243,000 to $990,000, that OSHA i d on 1 for ics related viola-
tions). |

157.  Cf. Gerger v. Campbell, 207 N.W.2d 183, 186 n.2 (Wis. 1880) (noting thet
although the law requires employers to provide safe workplaces, legislatures’ enact-
ment of workers' i focus primarily on the safety of equipment
and machinery as d to office ),

168. Cass R. Sunstein, Valuing Life, New REPUBLIC, Feb. 15, 1993, at 36, 88 (re-
viewing W. K Viscusi, FATAL TRADEOFPS: PUBLIC AND PRIVATE RESPONSIBILITIES
FOR Risx (1993)).

159.  Revitalired OSHA, supra note 1, at 763.

160. NATIONAL SAPE WORKPLACE INSTITUTE, BASIC INFORMATION ON WORKPLACE
SAFETY AND HEALTH IN THE UNITED STATES 2 (1992).

Ploy
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motor vehicle accidents, diabetes, and homicides.'" Pre-
> ting workplace accidents and disease would therefore sub-
v:‘ntially reduce the demand for health care.
£ The recent effort to redefine gun control and the reduction
of violence in our society as a public health issue'® suggests
the saliency of this approach. It is also salient because the
linkage between cccupational health and safety and health
care reform is obvious and should therefore be undergtandnble
to the public.'® ) )
Nevertheless, workers may have difficulty in .redeﬁmng
occupational health and safety as a matter of public concern
because substantial public education is needed. Less tha.n one
half of the public currently believes that it is personally impor-
tant that the government increase its regulation of wor_kplaoe
health and safety.’ This statistic shows that “commitment
to job safety and health does not run deep or‘6 wide enough to
make the subject a top national priority.™ ) Moreover, at-
tempts to educate the public might get lost in th.e complex
policy debate that surrounds health care reform. Mdly, t?xe
public is most likely to notice an issue when it is socially sig-
nificant, apparently nontechnical, broadly defined, and above
all, emotional.!® The argument that occupational injuries
and diseases tax the public’s health care resources may be too
technical and so lacking in emotional appeal that it will not be
effective in increasing public support for legislative reform.

C. Fairness

The strategy of appealing to the public’s self-interest faces
significant obstacles. An attempt to redefine occupational

161. Refer to notes 20-21 supra and accompanying text.

162. See A Balancing Act on Crime Control, U.S, News & WORLD REP., Feb. 28,
lm,nts,s(mﬁu(hmmhcmh-mm.nd.dwdn-ide-
are divided, all of Congress wants a crime bill).

163, Ses Debarah A. Stone, Causal Stories and the Formation of Policy Agendas,
104 Pou Sct. Q. 281 (1989) ing that political actors redefine issues by blish
ing a new explanation of causality).

164. Levin, supra note 90, at 35. . .
While recent polls show the public i to favor g
dhbuktybyumd«-ityo!ﬁ!wunttoﬂpnunt.dwynln-howtht
only“pumtdmhnthlnkn&nnﬂnﬂnnimwmﬂmd!n.?or
environmental mheﬂou&hcﬂmm70mwn&nnd70an0¥ha
polls show citizens willing to spend over $100 more per capita for air and
water cleanups, but less than $10 more for job safety and bealth.

Id

165. Id.

166. ROGER W. CoB8 & Cuamiys D. Eipsn, PARTICIPATION IN AMERICAN Pou-
TICS: THE DYNAMICS OF AGENDA-BUIDING 112-24 (1972).
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health as a matter of distributive justice, or fairness, may
therefore be more productive for workers.

The public's traditional opposition to government programs

is not simply a matter of distrust, it is also the product of how

citizens think about social responsibility. The strong tradition
of economic and political individualism in this country puts the
burden on those who would regulate health and safety matters
to justify governmental action.'® Moreover, because this ide-
ology makes the individual the basic unit of analysis, it sup-
ports "a politically conservative predisposition” that avoids
questioning the basic structure of society and its distributions
of wealth and power and concentrates instead on questions
about the behavior of individuals within that structure.!® In
other words, individualism influences how Americans think
about “what ties them together and to whom they have
ties.”'® The individualist ideology leads to the sense that no
one has an obligation to pay for the risks of workers who incur
injuries and diseases doing dangerous work.'™

Another American political tradition, often described as
“communitarianism,” emphasizes that individuals share a com-
munity or a common culture, and a way of perpetuating it.'™
As Professor Glendon has recognized, “Buried deep in our
rights dialogue is an unexpressed premise that we roam at
large in a land of strangers, where we presumptively have no
obligation towards others except to avoid the active infliction of
harm.”'™ But this individualistic assumption “fits poorly with
the American tradition of genérosity toward the stranger, as
well as the trend in our history to expand the concept of com-
munity for which we have common responsibility.*!™

The key elements of communitarianism are the concept of
mutual aid and the conviction that “a willingness to help each

167. Snvu' N. TesH, HIDDEN ARGUMENTS: POUITICAL IDEOLOGY AND DisASE
PREVENTION PoUCY 160-61 (1888) (hypothesizing that many citizens oppose health

and safety intervention by g b it viol the individualistic ideology
that each worker is the best judge of his or her interests).
168. Id. at 161. ’

169. Deborah A. Stone, The Struggle for the Soul of Health Insurance, 18 J.
HeaLm™ PoL., PoLy & L. 287, 289 (1993).
170. Ses id. at 290 (di ing how the i industry, for example, fosters
fragmentation of society so that the perception of commonalities is lost). The result
is that the public becomes convinced that “each person should pay for his own risk.”
Id.

171, See id at 289 (deecribing communitarianism as what binds communities
together, pearticularly the sense of shared interests and cuiture).

172, MARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT OF POLITICAL Dis-
COURSE 77 (1891).

173. Id
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other is the glue that holds people together a iety. "1™
The ooroll.ary is that letting workers fefld for thin?seslt:t?r‘a -
ments society by emphasizing individual differences Workergs
rather ?han their communities, are left solely réspt;nsible fe '
occumonal h;:lth and safety. -
essor McGarity and I have sugges

ti?n o'f w?rkers can and should. be deﬁgngedtﬁ: :h::att:]ei i;odtfc :
!nbut.lve )l.mt.ice. or in Professor Stone's terms, as a matter :1-'

'mutual aid." We contend that decisions about workplace
health and safety, unlike the individualistic decisions pﬂmt
consumers make when purchasing goods and services define
the natur'e.of our society or community. The mason'is that
such decisions require citizens to define what level of
work“p}laie hea;th and safety is “fair” and “just.”\% °

Yvorker advocates, such as the Natio
Instxtute. ('NSWI), are attempting t: ! :r:f; w:;kpl:hcz
communitarian tradition to redefine the issue of workplace
hgalth. and safety. For example, NSWI emphasizes that other
countries dt') a better job of protecting their workers,!™ More-
ovEr, NSWI's director b!untly summarizes that OSHA ‘sanctions
reflect an accommodation with “human expendability” where
“blue-collar blood pours too easily.”™ He concludes that fai
ness demands that workers have legislative reform.!™ -
A.nother way to emphasize that workers merely seek fair-

ness is to p?mt out that the United States has not made the
same commitment to protecting workers that it has made to
protecting the environment. For example, the government
spends eleven times more on environmental protection than
workplace health.!® Furthermore, EPA regulations are st.rict‘:xl-

174.  Stone, supra nota 169, at 286; see id. (descril mong
n:;:d.lvi:‘u;: as 'ttasouem of eomn"mnity').( bing mual sid o - gowe
. JARITY HAPIRO, supra note 5, at eGarif i
that boaun l:;:d‘h and safety decisi invol:e 2‘96 h“ t‘yi:-n:um:i:o lein
social policy choices provide an opportunit, r citi I certain
! y for citizens to wval
lhlnclmnhwhl)'_qnntbaydowhenthay‘owthelm.'. “’M
‘tnm, we may du_hlu paying more for fe d d be m;
mﬂh :LUM‘ workera, but ae citizens we can rationally vote f:r
ok Y . . . goals. We vots in favor of such costly goals because
permit us to reaffirm to ourselves that ooccupational disease s
merely inefficient—it kills people. o

Id
176.  See Joseph A. Kinne, y, Wh i i
nney, Why Did Poul Die!, Newsweex
;l, l.l (stating th::dn Umtoq Btates worker is five times more .Iiz:;-':oéi:ml‘bm' .:
lwﬂ. Id"vrkar, three times more likely to die than a Japanese worker).
178, Id

179. Beyond Neglect, supra note 18, at 16-18, 38.

- s s
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than OSHA standards for the same chemicals'® and cnmmnl
penalties for violation of environmental statutes are sign.xﬁ-
cantly greater than for violations of the OSH Act.'® A union
president recently observed concerning the criminal penalties,
“(IIn the twenty-three years [since] the OSHA law was passed,
only one employer has gone to jail for willfully violating OSHA
law and killing a worker. In the last ten years, seven people
have gone to jail for harassing. wild burros on federal
land. " )

Although these differences reflect the greater political sup-
port for environmental law enforcement, they are not defensi-
ble either as a matter of public policy or of human decency.
After all, the "workers who build our homes, provide our food,
assemble our appliances, nurse our illness, and dig our graves
are part of our shared environment and are deserving of pro-
tection.”® Something is very wrong in this country “when
the quality of life of a jackass is valued more than the life of a
worker."!#

However, workers’ appeals to fairness are not likely to be
noticed unless they are widely publicized by the media.'*
Media attention to workplace safety is most likely if reformers
link their message with a scandal or tragedy that can symbol-
ize the need for legislation,'® such as the fatal 1991 ﬁux;e at
the Imperial Food Products chicken processing plant.'” As
Mr. Nader cogently notes, however, the media has only a spo-
radic interest in occupational safety and health, usually tied to
some tragedy like the North Carolina fire.!® Moreover,
workplace accidents do not directly dramatize the issue of oc-

cupational diseases because these diseases occur in acattered .

180, Id .
181, See MCGARITY & SHAPIRO, suprc note 6, at 220 (comparing OSHA's six
month maximum penalty for a willful end of an employee to the penalty

for willful endangerment of a fish, a violation of the Clean Water Act which carries
maximi penalty of fifteen years).
"1z AFLGIO Delegates Urge Congress to Act on Legislation to Award Workplaoe
Safety Law, 23 O8.H. Rep. (BNA) No. 20, at 627 (Oct. 13, 1893) [hervinafter AI"L-
CIO Deleguates] (quoting John Sweeny, President of Services Employees Intarnational
Union),
183, MOGARITY & SHAPIRO, supra note b, at viii.
184. AFL-CIO Delegates, supra note 182, at 527. '
186, Ses BAUMOARTNER & JONES, supro note 6, at 106 (noting that the media la
8 koy factor in determining which issues receive public attention).
186. KINGDON, supra note 69, at 99-100 (stating that such an event focuses the
attention of the public and government).
187. Refer to note 38 supro and accompanying text for a description of the fire.
188, Nader, supro note 39, at 6. .
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individuals years after exposure.'” Better media coverage is
necessary to publicize the plight of workers ravaged by occupa-
tionally-related disease. Without it, reformers cannot make
their case to the public.'®

Workers face additional problems in redefining the issue of
workplace health and safety in a way to capture public atten-
tion. An important source of altruism is an “emphatic link”
with those being assisted.'” Yet, many members of the pub-
lic perceive unions as a classic example of a “special interest.”
For example, the public perception concerning issues such as
NAFTA, is that organized labor seeks to protect the wages of
their members, regardless of the impact on the country as a
whole.” Other members of the public regard union argu-
ments about fairness as hypocritical. This position stems from
the view that, concerning environmental issues, organized la-
bor has sided with business and sought to protect jobs instead
of cleaning up the environment.' It is unclear whether or-
ganized labor can overcome the lack of empathy for its con-
cerns prevalent among the general public.

In light of the foregoing problems, reformers will need
presidential assistance in order to redefine the occupational
safety issue.'™® No other political actor “can focus attention
as clearly, or change the motivations of such a great number
of other actors.”™ The President must use his “bully pulpit”

189.  Schrosder & Shapiro, supra note 25, at 1234 (noting that the period before
the onset of {liness ranges betwoen 4 and 40 years).

190.  See GLENDON, supra note 172, at 178 (noting a profound lack of coverage by
the mass modia of workers' health and safety issues).

181,  Mark Schlesinger & Tae-ku Lee, /s Health Core Differens?: Popular Support
of Federal Health and Social Policies, 18 J. HeaLtH PoL, POLY. & L. 551, 694
(1993).

192. Cf William Cunningham & Segundo Mercado-Llorens, The North American
Free Trade Agreement: The Sale of U.S. Industry to the Lowest Bidder, 10 HorsTRA
LaB. LJ. 418, 414 (stating that ized labor NAFTA b it *is not in
the best intervets of the United States and ita labor force”); see id. at 428.S1 (find-
ln.thtdupkoopﬂnlﬁhmdlcﬂmtothmlnry,NmAﬂufmAmerim

workers to pete with cheap Mexi. labor that works under substanderd condi-
tions and will ulti iy produce d d i iforoe)
193. Cynthia L. Estlund, What Do Workers Want? Empl I te, Public In-

terests, and Freedom of Expression Under the National Labor Relations Act, 140 U.
Pa. L. Rev, 921, 956 (1992) (stating that labor unions oppose stricter environmental

lation b 3 perosive such Jati as a threat to job security and
wages). Ses genarally James C. Oldham, Organired Labor, The Environment, and the
Taft-Hartley Act, 71 MicH. L. Rev. 936, 939-80 (1973) (examining worker attitudes to
out-plant pollution and other industriai pollution, and’ unions’ response).

184. See BAUMGARTNER & JONRS, suprc note 6, at 241 (drawing on studies of
legislative action with regard to drugs and urban affairs to conclude that a
Presidont’s role is essential to getting an issue on the national agenda).

185. Id
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if reformers are to have any chance of focusing the debate on
the fairmness of the status quo.

IV. CONCLUSION

This Symposium focuses on why so many workers are
injured by and die from work-related causes, and on what
change in policies will be most effective at stemming the tide
of occupational accidents and diseases. Identifying effective
responses, however, is only part of the workers’ battle. They
must also have sufficient political resources to influence Con-
gress and state legislatures to pass the reforms that are need-
ed. As the political science literature makes clear, the policies
preferred by workers may not be obtainable as a political mat-
ter.

The problem for workers has been, and continues to be,
too little political influence. This situation is not likely to
change unless the President strongly intervenes on their be-
half. Even his support, however, may not be enough to push
effective reforms through Congress unless legislators perceive
that the public supports strong action. Workers must therefore
redefine the issue of occupational safety and health in a man-
ner that galvanizes the public’s interest.

If assisted by the President, workers can redefine the
workplace safety issue by appealing both to the self-interest
and to the altruistic communitarian impulses of the public.
Such a redefinition will not be easy. It will require changing
strongly-held ideologies and attitudes concerning the role of
government in workplace health and safety. Whether the effort
is successful will have significant ramifications. For workers, it
will determine the level of workplace health and safety. For
the rest of us, it will decide the type of society that we wish to
have. -
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death in the pursuit of an attractive return on investor capi-
tal.!

We could conclude that current rates of occupational injury .

and disease are acceptable because workers voluntarily assume
the risks of unsafe workplaces by bargaining individually with
their employers over wages and workplace conditions. Under
this theory, workers will demand higher wages to work under
risky conditions and employers will have a natural incentive to
install risk-reduction technologies in dangerous workplaces.?
Over the long haul, the economy should reach an equilibrium
in which workers who consent to working under risky
conditions perform the dangerous jobs and employers install
the optimum amount of risk reduction technology.

Although this callous view of the employment relationship
is a fairly accurate characterization of the state of American
law at the end of the nineteenth century, it clashed so
radically with the reality of the turn-of-the-century workplace
that state legislatures enacted workers’' compensation regimes
to provide some compensation to diseased and injured workers
beyond that afforded by the “wage premiums” that they had
theoretically extracted from their employers.® Compensation
was, however, a poor substitute for prevention, and it became
even less satisfying as inflation and legislative inattention
eroded the value of the awards and reduced the incentives for
employers to keep workplaces safe. By the late 1960s, the
plight of American workers finally made its way onto the
federal legislative agenda, and on December 29, 1970,
President Richard Nixon, with much fanfare, signed the
Occupational Safety and Health Act of 1970 (“OSH Act”).®

The statute created a new bureaucracy in the Department

1. See, eg., Cristino N. O'Brien & Margo E.K. Reder, Strategies for Implement-
ing Workplace Reproductive and Health Programa, 19 J. Leats. 87, 97-88 (1993) (es-
timating that “20 miliion jobs in the United Statea expose workers to chemicals,
metals and other prodv d of ing reproductive injury” at a cost of “$83
billion for medi '] nnd loat work-time cogta®).

2. Ses W. Kip Viscusi, Structuring an Effective Occupational Disease Policy:
Victim C: ion and Risk R 2 YALE J. ON RBa. 63, 58-67 (1884) (not-
ing that the theary would only be valid “[ulnder ideal didi
and woluntary job choice®).

8. Bee THOMAS O. MOGARITY & SIDNEY A. SHAPIRO, WORKERS AT Risk: THE
FAILED PROMISE OF THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 21.28
(1993) (outlining the history of workers' compensation laws).

4. Sesid at 21.23. )

8. Oocupational Bafety and Health Act of 1970, Pub. L. No. 91506, 84 Stat.
1590 (codified as amended at 29 U.S.C. §8 651-78 (1988 & Supp. IV 1992)); see also
BUREAU OF NATIONAL APFAIRS, INC., THE JOB SAPETY AND HEALTH ACT OF 1870, at
13 (1971) (quoting Senator Jacob K. Javits as stating that passage of the OSH Act
was proceded by “the most bitter labor-management political fight in years®).

of full inf t

o

" badly in need of repair. The rog
” complex mstltut.lonal web m wh
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of Labor called the Occupational Safety and Health
Aaﬁﬁ!ﬁﬁo___(o ) and empowered it to write occupatlonal
safety and health standards . ‘reasonably.. necessary .and .
appropriate”_ for_pm\nd.mg .workers__with a safe working __
_envimnment.? _To the extent that it relied on economic
inducements, the OSH Act primarily held out the direct
incentive of avoiding heavy fines or jail.” OSHA inspectors
could issue citations for violations of OSHA-promulgated
standards or for conduct that breached the employers’ “general
duty” to provide safe and healthful places of employment.® By
creating ‘a full-fledged regulatory regime administered by a
powerful regulatory agency, the OSH Act offered the promise
of greatly reduced injury and disease rates in the American
workplace.
U_nfoﬂunately..jum_hauaLhW
Although the tortuous and frustrating history of  _the —
Oecupatxon,al Safety and “Health Administration is too le
? a-consensus is rapidly emerging that
e created by the OSH Act 15 bioken and

thy

f OSHA's failure lie in the _

_its_ exmtence, _in_a dn-omc ._shortage_of- Jesoumes,_and.

ultimately, in_the_ statute iteelf.. During -the-last_twelve_years_
OSHA has promulgated a pitifully small number of
occupational health standards and not a significantly larger
number of occupational safety standards.’ Although OSHA
will never have enough inspectors, its enforcement efforta
during the 1980s dwindled to vu-tual noﬂungness " and rose

(6., 20 US.C. §§ 652(8), 656 (1988).

7. See 20 US.C. § 666 (1988 & Supp. IV 1992). Willful or repeated viclations
sro punishable by a civil penalty of up to $70,000 per violation but not less than
$5000 for each willful violation. Id. § 666(a). Willful violations which cause an em-
ployee death may result in a fine of up to $10,000 or imprisonment for up to six
months. Id § 666(e). Violations determined not to be of a serious nature may result
in a clivil penalty up to $7000. Id. § 666(c). The failure to remedy the violation after
roceipt of a citation may result in a civil penalty of up to $7000 per day while the
viclation continues. Jd. § 666(d).

8. Id § 658(a) (1888).

9. For a reasonably thorough account of the history of OSHA, sce MCGARITY &
SHAPIRO, supra noto 8, at 33-177.

10. Ser Sidnoy A. Shapiro & Thomas O. McGarity, Reorienting OSHA:
ry Alternatives and Legialative Reform, 6 YALr J. ON REG. 1, 2 (1989) [hereinafter
Reorienting OSHA) (noting that as of 1989 the Agency had completed only 24 sub-
stance-specific health regulations during its 17 year history).

11. MCGARITY & SHAPIRO, supra note 3, at 139-63 (recogniring the weakening
enforcement during the Reagan years).
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-t pre-1980 levels only during the Bush administration,? 4,

Gisonrs uence, workers Eritiniug tobe—injured and contrac

. .diseases at an alarming rate.”
This sad record can be

health standard-setting is an exceedingly complex taglk that
will not survive fly specking review and that they must afford
OSHA a considerable range of discretion. This ig particularly
true with respect to techniques for regulating, such ag generic
standard-setting.

No real change is likely, however, unti] Congress amends
the statute in g way that frankly aclmowledges the failures of
the past and Y sets the agency on the road to @ new
beginning. For the first time in its twenty-three year history,
serious proposals for reforming the OSH Act
Pending in Congress,® anq their sponsors have a reasonable
expectation that some form of OSHA reform legislation wil} be

enacted in the near future. This Article wil] examine some of )

the more Important aspects of the pending reform Proposalg

The current atatuto, regime has fajled for_ three
fundamental reasons. {irst, legislative compromises that
facilitated the enactment of the original statute left, the agency

In a weak position to protect workers.'® The statute must

therefore be amen, Q Provide OSHA with *new Powers” to
Protect workers, Second, the original statute optimistically

—_— =

12, See id. ot 168.77.

13)  See id. at 8.14 (indicating that American workers are still plagued by inade-
q Protection).

14.  Ser OSHA Outlook: Tougher Enforcement, New Legislation Seen in Coming
Year, O5.H. Daily (BNA), at D4 (Jan. 12, 1984) fhereinafter OSHA Outlook) (stating

Administrator Joseph A. Dear Promises that the

&demtwnwhnwumdmmplmwmvibauk
workplace”). It also &ppears that the Clinton Administration Intends to support the
Dem d C henai i ‘Sn!‘-tme'mAcle.;nfcrb
note 15 infrq.

16. See HR. 1280, 1034 Cong., lat Sess. (1993); 5. 576, 1034 Cong., lat Sess.
(1993),

16.  See MCGarrTY & SHAPIRO, $upra note 3, at 34.36 (discusaing OSHA's legisla-
tive history), ’

éhanged, but it will require 5

03
OSHA REFORM 1

oo . 11
that OSHA administrators and staff would g:::;:x t:;
sssumed their statutory duties out of a common desi ‘
implemem:rkers 1 Sadly, this has not always been case
rotect Wol R

in “bureaucracy forcing”
;lew legislation must therefore ::r;::ll: OSHA.accountable for

igi ble outsiders hold : fe for
mesxontz t::;o::its statutory obhgntlo.ns. :::eong::d
failures timated the capacity for an rfun
tly underestim
statute grea

iolations of OSHA
inspecto! to detect and correct viol ¢ > \
OSHdtr::lT” Be:::e a hige OSHA inspectm:tel:is nelz'h:lr t;:e
stan easi desirable, Congress should am
liﬁ:&yt:e:::l;};v;o:vorkers to protect themselves from unsafe
sta

workplace conditions.
1. GREATER AUTHORITY FOR OSHA

. Generic Standards .
! Generic standard-setting is a much more efficient approach
ene;

rulemaking than the case-by-c::se approach that OSHA has v
:;pically adopted in the past.” Rather_than attempt to

_regulate each of the hundreds of toxic chemicals that are found

. gulate chemical risks on an industry-by-industry™ basis or
re

I \llt.l:(‘]lEH'licﬂl standards apph'caB]e to En
l 8 in which WOl‘I kers are exposed to an of the thm]"
promu. g&tﬂ broad m
workplace: 5,5 y

gal,s.i two decades it appeared that OSHA h.atfi ;duﬂ';lc:eir::
or to promulgate generic standards, and in . gt

e, SSHA wrote several important generic C::u-t, =

e?ﬂy”yfll‘l;: recent decision of the Eleventh Circuit

tions.

in"AFL-CIU v._OSHA,™ however, suggests that the
éppealsfémset ‘standards generically on th.g_ba.ma.nf bmad;
'pu:_:ren—;"_"-d__ﬂ h .s:hemicﬁl:spe@_c,h_m_.fg'mnnonJhmi -
: ty_and y icit_in-the Statute:
oxici ibility, may need _to_be_explici d x
'_?—FQISCIO in;f:la\:dIOSHA's massive “PEL Update” rulemaking

:; g:leriito notes 66-87 infra and accompanying text-

1 MCGARITY & SHAPIRO, nq:vmms; -;200-0:“). N
) See id at 202-03 (d the

o than chemical and noting the limits of this approach).
one

(2’./ See US. OFFICE OF TECHNOLOGY ASSHSSMENT, PREVENTING ILLNESSES AND
.

1sting early i see

THE WORKPLACE 363-64 (18885) (1 arly OSHA regulations); also

INJURY IN sti

02 (di ing OSHA's

of industry.

See id-);t 203 {(noting that OSHA might promulgate mndnrd.l“vhldi regu-

ARITY -63, 201 . PP
e e e 'm o .'t 52lnd the generic regulations promulgated).

to promul, generic regul
.223. :tyoss F2d 962 (11th Cir. 1992).
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involving 428 air contaminants for which OSHA had previously
promulgated “consensus standards” pursuant to an explicit con-
gressional directive.® OSHA had based the earlier permissi-
ble exposure limits (PELs) on recommendations of private
standard-setting organizations such as the American
Conference of Governmental Industrial Hygienists (ACGIH)
and the American Standards Association.® Over the years,
however, these private entities and the newly created National
Institute for Occupational Safety and Health (NIOSH) had
continued to study the health effects of the contaminants that
were the subject - of consensus PELs, and the legally
enforceable PEL became outdated.® The PEL Update
rulemaking represented OSHA's attempt to promulgate a
single generic standard updating the PELs to reflect more
recent ACGIH and NIOSH recommendations.” OSHA be-
lieved that it could accomplish this relatively uncontroversial
generic update without making individual findings of signifi-
cant risk and feasibility for each of the 428 contaminants.®
The Co;u-t of Appeals for the Eleventh Circuit thought oth-

must bs able tn stand independently-i-e thiat sach PEL T

be_supported by substantial-evid in-therecord-considered
as a w| i ion.® As a

practical matter, this meant that OSHA was obliged to support

@mt each of the substances posed a significant risk
]

feasi ough OSHA had taken great pains to

summarize the evidence for each of the 428 substances, it did

not prepare individual risk assessments for each of the chemi-

cals—an exercise that would have involved determining the

24. Id et 968-69. The “consensus standards” were the “start-up” standards that
Congress, under ‘ 8(a) of the Occupational Safety and Health Act of 1870, required
OSHA to pr g on an dited basis without public hearing or comment in
ﬂdﬁ'“impl‘“amplmhalthornhty Id. at 968. The PELs were the limits
that OSHA promulgated in 1871 pursuant to that authority. fd.

Id. anb & 6.
Id. at 974 (noting the arguments made by OSHA to support the new stan-

-

1d

Id at 971.

Id. at 972,

Id

Id. st 973-80. The court held that "OSHA must provide at least an estimate
&mmkmudwid\npanwuhrbnemmﬂnzpldnhu
understandable way why that risk is significant.” Jd. at 978 (citations omitted).

“.SBB??E.M'
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degree of exposure to each of the substances in all, or some
representative sample, of the thousands of workplaoes in which

employees were exposed to those substances.” The court held
that OSHA's generic determination_that the overall standard
would prevent 55,000 occupational illnesses ‘and 683 deaths
annually _was “not _sufficient. The court likewise rejected
_OSHA's_generic det.enmnatlon that . compliance with_the PELs
was feasible, noting that “OSHA made_no._attempt to show the
1hty of techn logy to meet specxﬁc exposure standards in

c mdustnes

the Eleventh Circuit ruling to the Supreme Court, the Solicitor
General declined to do so.

- TheEleventh Ciruits ex-__
ceedingly narrow interpretation of OSHA'’s authority To write

generic standards therefore stands as a barrier to future
generic ruleniaking ~initiatives. 4
sipport in —individualized _ significant _risk _and __leasibility
determinations, it should not adopt a_generic_approach to
health or safety rie nska./ﬁwen the massive resources required to

malkié such individualized déterminations and the Giny size of

[Unless OSHA is prepared t_q__

OSHA™ nileaking Sral, tha Agency will be forced to return

_to the the -by-chemical approach?f‘t it has
“traditionally adopted.®¥ Congress could easily prévent this

foreseeable abandonment of generic rulemaking by amending
the OSH Act to clarify OSHA's authority to engage in generic
rulemaking without making individualized significant risk and

82. Id at 975. OSHA had in fact made individual risk estimates for the chemi-
cals that it found to be carcinogens, but the court found this to be an exception to
(e} ‘s general method of risk assessment. /d. at 976 & n.18.

83.) Id. at 975-76 (stating that * Twhile our deference to the agency is at a peak

cholces among ecientific predictions, we must still look for some articulation of
reasons for those choices.’” (quoting International Union, UAW v. Pendargrass, 878
P2d 889, 392 (D.C. Cir. 1889)). The court apparently thought it appropriste to pick
snd choose from OSHA's raticnales for the 428 substances that the court found to
be least plausible, even though no one had challenged the PELa for those substanc-
es. Sclld.ltme(‘“m(oumpluofthluuﬁuelunmnm;nndbyosmin
establishing certain PELs); see aleo Marshall J. Breger, Defending Defenders: R
on Nichol and Pierce, 42 Duke LJ. 1202, 1207 (1993) (noting that although only 23
PELa were challenged, “the Efeventh Circuit, sua sponte, vacated all 428 [PEL's]).
Understandably, OSHA had put fewer resources into standards that it knew were
not likely to be challenged, thus it was unfair forthneounhnlaaondwnnun
as examples of poor OSHA reasoning.
965 P.2d at 881.
See Clinton Administration Will Not Seek Supreme Court Review on OSHA
Exposure Limits, 54 Daily Lab. Rep. (BNA), at A.7 (Mar, 23, 1993).

36. See Health Harards: Clinton Administration Will Not Seek High Court Re.
view on OSHA Exposure Limits, 16 Chem. Reg. M(BNA),-(.MSE(M.: 26, 1993)
(noting that OSHA argued in support of generic rul b of the slowp:
of its traditional method of setting exposure limita one chemical at a time).

4
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ibility determinations. .
feaglgtl)l&:yof the existing prominent OSHA Reform billg woyld
explicitly overturn the Eleventh Circuit holding by directing
OSHA to promulgate the same generic PEL Update as an
interim final rule and providing that the rule .sl.mll take eﬂ'.ect
immediately upon its promulgation.” In addition, b.oth bills
would direct OSHA and NIOSH to “modify and _establlsh expo-
sure limits for toxic materials and harmful physical agents on
a regular three-year basis.® Although the bills would subject
OSHA to tight deadlines, they would still require the agency
to explain any modifications.® The bills also provide .thnt the
generic standard shall be “in accordance with the requirements
of subsection (b)X5),"® a curious reference to the current
statutory language that may be interpret.ed to mesan that.the
required explanation must include individualized determina-
tions of significant risk and feasibility.* If 80, 'ennctment ?f
either of the bills will do very little to facilitate generic
rulemaking, even in the limited area of PEL updates. Nelthe;r
of the bills address OSHA’s authority to promu.lgate‘ge!mnc
standards in other contexts. Therefore, no real change is likely
unless Congress amends the Act to provide that QSHA ‘may
address multiple chemicals or multiple hazafds ina single
rulemaking proceeding without making d?tmled ﬁndl.ngs of
significant risk and feasibility on a chemical-by-chemical or
hazard-by-hazard basis.

B. Shifting the Burden of Proof

& C_h Congress _co! ix bout a more fundamental change in
Q)

e rulemaking process if it ws_upon the Environmental”

87. H.R. 1280, 103d Cong., lst Seu § 409 (1993); §. 575, 103d Cong., 1st Sess.
ey § 405; 8. 675, § 405.

88. HR 1280, ; 8. 676, -

89. H.R 1280, § 405(2); 8. 576, § 405(2). Both proposals require that the Fooom-
mendations include & exposure limit and the basis for the suggested limit.
HR 1280, § 406(2); §. 575, § 405(2).

40. HR. 1280, § 405; 8. 575, § 4065.

41.  See 29 U.S.C. § 655(bX5) (1988). The statuta states that

djevelopment of standards . . . shall be based upon reetarch, demonstra-
Lou.upﬁmh,-nd-\-tothchfmuﬂuwh-whhh

i attainment of the highest degree of health and safoty pro-
:::::‘f:t: ployee, other iderati shall be the latest available
-dmﬁﬂcdnnhchﬂdd.thﬁ:ﬁbﬂit{dl?m,nndnm
gained under this and other health safety laws. Whenever practi

dard Igated shall be expressed in terms of obj criteria and of

the porformance deaired.

Id
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Protection ency’s (EPA) experience with complg_sgi_ﬂxt_ific

rulemaking,” After_ EPA’s rulemaking - process—became bogged
‘down T the mid-1970s, Congress amended the Clean Air
Act” and the Cl. T

‘shifting” devices under which EPA could put the burden of

L IRALLL

justification on -the regulated industry™ Professor Sidney

SEapire—andI—have proposed —uburden shifting regime for

OSHA that could similarly relieve OSHA of some of the

burden of justifying standards aimed at protecting workers ¢
£ SHA, or perhaps NIOSH, would

promulgate a list of chemicals ani 13

8 —that “could _

niatérial impairment of health or functional capacity.™

"7 "The proposed statute would create three broad categories
of industrial hazards.” Any industrial category in which an
employee was exposed to a substance on the list would fall
initially into Class II and would retain that classification until
redesignated by OSHA.* All industrial categories in Class II
would have to install “best available workplace risk reduction
technology” (BAT) by a specified deadline ® OSHA would
promulgate generic standards defining . BAT on an industry-
wide basis prior to some statutory deadline designed to give
regulatees sufficient time to install the required technolo-
gies.” Personal protective devices could not be considered
BAT, but variances would be available on a case-by-case basis
to individual companies upon a demonstration that meeting
the standard was technologically infeasible or that the cost per
worker of meeting the standard greatly exceeded the per
worker cost of other companies in the industry.®

OSHA would redesignate an industrial hazard to Class I if
regulation under Class II would leave workers exposed to a

42, 42 USC. 8§ 7401-7671q (19688 & Supp. 111 1891).

43, 33 USC. §8 1251-1376 (1988 & Supp. IV 1992).

44.  See MCGARITY & SHAPIRO, supra note 3, at 297.99 (discussing the EPA's
burden shifting reforma).

45.  Reorienting OSHA, supra note 10, at 45-50; see aleo MOGARITY & SHaPIRO,
supra note 3, at 299-304,

Reorienting OSHA, supra note 10, at 47. This test would require much less
Justification than “the significant risk” threshold for current OSHA rulemaking. See
id at 47 n.265. OSHA could nddmb'unmtntbalhtbandupontbnirrhmicd
M-ﬁm"mmm-dnmofwemm

47. Bes id. et 4748. For a more detailed discussion of this proposal, see to
MOGARITY & BHAPIRO, supra note 8, at 299.803.

48.  Reorienting OSHA, supra note 10, at 47.

49 d

50. Id at 47 n266.

Bl.  MCGARITY & SHAPIRO, supra note 8, at 300-01.

the Clean Water Act™® to provide several “burden

L) hysical

—8 -

N
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“gignificant risk of material impairment to health or functional
capacity.”® For Class 1 hazards, OSHA would require
employers to reduce exposure to the extent “feasible.”® This

would require more expensive risk reduction technologies than -

BAT. The regulation would allow personal protective devices to
the extent necessary to reduce risk to a level of insignificance,
but they would be phased out as companies installed
engineering controls.® So long as personal protective devices
were necessary to reduce risk, the companies would have to
engage in engineering research relevant to the risk at issue
with the goal of developing additional engineering controls.®
OSHA would be empowered to identify high-risk operations in
Clase I industries for which a permit would be required. To
gecure a permit, a company would be required to submit a
hesalth protection plan showing how they would enforce per-
sonal protective device requirements, how they would
implement medical monitoring and hazard removal, and

specifying the additional efforts that the company was '

undertaking to identify and implement new engineering
controls.® The permit would have to be renewed on a yearly
basis. Variances would be available from Class 1 standards,
but not from other Class I requirements, and only on the
ground of technological infeasibility.”

A regulated entity or trade association could petition
OSHA to redesignate an industry to the least stringently
regulated Class III upen a demonstration that employees in
the industry could not reasonsbly be anticipated to suffer
“material impairment of health or functional capacity” under
any realistic exposure scenarios.® The industry would thus
bear the burden of demonstrating that employee exposure to
the listed substance was so trivial as to reduce the risk of
harm to acceptable levels. Industries in Class 11l would be re-
quired to reduce employee exposure to levels permitted by

§2. Reorienting OSHA, supra mots 10, at 47. This test would be equivalent to
the current significant risk threshold.

63. Id at 47.

64. Such a requirement would require employers to install tho best technology
foresoeable on the horizon, indudi hnology not yet appr d in this country. Id

65. Jd. Reducing the risk to an insignificant lovel would be the ultimats goal.
Id

56. MCGARITY & BHAPIRO, supra note 3, at 502

67. Id

B8. Reorienting OSHA, supra note 10, at 48.
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privately established “consensus standards.™ ‘.

Although the above proposal is certainly not the only
possible burden shifting device, some kind of procedural vehicle
to shift the burden of justification is necessary if OSHA is to
pave any hope of accelerating the ponderous pace of its
standard-setting efforts. It is therefore disappointing that
neither of the currently proposed bills attempts to adapt the
burden shifting idea to the OSHA rulemaking context.

C. Scope of Judicial Review

The Eleventh Circuit’s remand of the PEL Update
standard is just one of many instances of overly aggressive
judici'al revie‘w of OSHA standard-setting. On numerous
occasions, reviewing courts have imposed additional analytical
requirements—on-OSHA A have Tnsisted that OSHA explain

every subtle nuance of every challenged aspect of its regulatory

raﬁonﬂawm?_ug’_r OSHA often_prevails in the “end
stringent judicial Te¥iew has had a dramatic impact on OSHA's:
.standax_ﬂ-ggftiig__pace. ' “The prospect of judicial review by a
]‘ud.ge. who "demands that every fine nuance of the agency’s
4ecunon be explained to that judge's satisfaction requires
delays for additional studies, more detailed explanations, and
thf)mu'gh responses to each of the arguments that regul'atees
raise in their blunderbuss attacks on the proposed rules.® If

p—

69. Id. Private “consensus standards” would connote OSHA's original consens:
. ( ining o
:;LHAI;J., refer to note 24 supra 1 standards” pr 1 d by
60. MOGARITY & SHAPIRO, supra note 3, at 254-64 (discusai
created by “hard look® review and the “substantial evidu(ne' le::“n::‘ nmz
greater d-lnn.nca to _agency rulemaking efforts); Thomas O. McGarity, Some
117:9124"“0 on Deoulfyuw’ the Rulemaking Process, 41 DUKE L.J. 1885, 1410-26
(. ) (d.hc\,ulu the courts’ lack of deference to agency rules and ing that
‘)'ud.h:hl review under hard look doctrine has ibuted to rul “'m:l::liﬁu-

61. MOGARITY & SHAPIRO, supra note 3, at 258.

Sixty percent of the agency’s heaith etandards
have taken throe
longer; 48 percent have taken four years or longer; and 40 pemyl::rl:n::
7uknn five years or longer. OSHA has been working three or more years on
0 pexrvent of its pandm. health standards and five years or more on 40
Mmu of its pending health standards. (OSHA] has acted somewhat more
yeun—b:: ll:. I::l!“zoan workil % T ks .
ing four years percent
ld.p-ndiuuktylundnd-. o mere oo 87 of fo
62. Id. at 257-68 (outlining the effect of an o i
verzealous review); of. Internati
Union, UAW v. Donovan, 690 F. Supp. 747, 761668 (D.C. Cir. lW)dmﬁuuu:
-.l:&ncy'noonddnnuon of its denial to issue emergency formaldehyde standard in
of eurrent developments presented to the court), order adopted, 756 F.2d 162
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the rationale for every rule must_he_capable of surviving.
flyspecking judicial review, OSHA will be able to promulgate
very few rules. . T i —

One reason for the stringency with which some reviewing.

urts review OSHA standards {5 thé anomalous prescription

. for the scope of review in OSHA’s current statute. Whereas the

Administrative Procedure Act (APA) subjects informal
rulemalking t6 the ~“srbitrary ~énd-—capricious™ réview
standard;**-the "OSH AGt réequires the courts of appeals to
review OSHA standards undét thie_~substantial_evidence” test
reservéd for agency adjudications under the APA.* The Fifth
and Elsventh Circuits have read this anomaly as a conscious
signal by Congress to the judiciary to review OSHA rules more
stringently than they would otherwise review agency
rulemaking.®® Congress could require that the federal
judiciary adopt a less intrusive approach_to—its—review—of -
ending the OSH Act to provide_for

“arbitrary and capricious” review of OSHA health and safety
mnd__axg@ﬂu_limmpoﬁ .with-the -standard of review for _
most_other agency rules, and would signal to OSHA that it
need not be sa_concerned with loading up _the record and the
rulemaki reambles wi ivable.
argument that affected parties might_level againat ita rules.
Neither of the current i wever, addresses the
scope of judicial review of OSHA standards.

D. Enforcement

One —of ~-OSHA's - greatest—frustrations - is- the --disparity
between its .. very..limited _enforcement staff of about 1000
employees and its responsibility for the safety of workers in

millions of workplaces. The approximately 60,000 inspections
that OSHA has conducted annually represents a mere drop in
the bucket of inspections that should be made.® Only about
one of every twenty-five job sites has ever been visited by an

D.C. Cir. 1885).

63, 6 US.C. § 706(2)a) (1888).

64. 29 UB.C. § 665(h (1988).

65. AFL-CIO v. OSHA, 966 F.2d 962, 870 (11th Cir. 1992); National Grain &
Feed Ass'n v. OSHA, 866 F2d 717, 728 (6th Cir. 1988), enforosment denied and stay
lifted by 903 F.2d 808 (5th Cir. 1990); see also MCGARITY & SHAPIRO, supra note 3,
ot 256-67 (di ing the lication of the “sub ia] evidence” test under the
OSH Act).

68. OCCUPATIONAL SAreTY & HRALTH ADMIN., U.S. DEF'T OF LABOR, REPORT OF
THE F T0 THE C ON OCCUPATIONAL SAFETY AND HEALTH POR CAL-
ENDAR YEAR 1887, at 44 (1988) (using 1887 statistics).
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OSHA inspector.” clearly needs more enforcement
resources, but an infusion of personnel is highly unlikely in
the Toreseeable B ~the—Reagan—Administration —
went to great lengths to squeeze the fat out of the federal
bureaucracies, the Clinton Administration is __apparently
committed to “reinventing government” by cuttipg still further
tlie Tesources available to_federal agenciés.® JAlthough both ~
the House and the Senate OSHA Reform bills substantially
stiffen the sancti

detects a

* violatioll, neither bill demonstrates a commitment toward
making _greater Fesources Availables to OSHA™ Enforcement

of pSHA standards and the goneral duty clause® will’
obviously have t6 zome fromr sther-institutionsPart II of thid
Asticla  will examine somie _suggestions_ for “reinventing
government” by empowering workers. T

II. BUREAUCRACY FORCING

It is a sad commentary on OSHA's recent history that
nearly all of the occupational health ‘standards - it—has—
promulgated in the last twelve jesarshave come-in response to—-
“bureaucracy forcing” lawsuits “filed —by -unions__or other
employee-representatives.”! To some extent this passivity on
OSHA's part is attributable to the Office of Management and

67. Bill on Sanctions Should Bar Preemption of State Actions by Federal law,
! Told, 17 O.SH. Rep. (BNA) No. 26, at 979 (Nov. 25, 1987).
88.) See generally AL GORE, FROM RED TAPE TO RESULTS: CREATING A GOVERN-
MENt :nu-r,WOtm BETTER & COSTS LE$8, at ifi (1993) (stating that the Clinton
ation di h to several governmental agencie: hich
w:;d reduce spending by $108 billion over a five year period). .
. H.R 1280, 103d Cong., 1st Sess. § 512 (1993); 8. 676, 103d
§ 512 (1995, [¢ ) . Cong., let Sees.
70. See 29 US.C. § 664 (1988). Section 654 places general duties on both the
employer ud.thn empleyee. Id. The employer must furnish a safe work environment
and comply with all standards promulgated under the Act. Id Likewise, the employ-
©¢ must comply with all standards, rules, and regulations issued pursuant to the

Td..
71, See, eg., United Steolworkers of America v. Rubber Mfr. Asa'n, 783 F2d
:C‘lfmo'mﬁ Cir. 1086) (unions filed a writ of mandamus to compel OSHA to

Y on jona! Union, UAW v. Donovan, 766 F.2d
102.Il83 (@D.C. Cir. 1985) (labor orgenizations sought an order directing OSHA to
to f ldehyde in the kplace); Public Citizen Health Resoarch

Growp v. Auchter, 702 F2d 1160, 1168 (D.C. Cir. 1983) (nonprofit arganisation
mzﬁ:tmadnmpeﬂhuOSHAbmm dard Jati
1 to ethylene oxide). A "b

forcing® lawsuit 1s an action

" brought by an * d person,” wh by & cowrt finds that an age been

y ncy has
wdwhmwndb.h-poﬂdmlndhmuwﬁtdmdnmu,hnbynquib
In.ﬂunmtamuhndndulonwﬂhinnlpedﬁdh’mpeﬁod.&Mch&
SHAPIRO, supra note 3, at 310.
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Budget's adamant resistance to OSHA regulations during the
Reagan and Bush Administrations.”? Yet even during the

Carter Administration, outsiders resorted to judicial remedies.

to nudge the agency along, and they are likely to continue that
pressure during the Clinton Administration.™

Although the bureaucracy forcing lawsuit is one of the few
effective tools that workers have to induce OSHA to do its job,
the procedure is very convoluted.™ The statute presently

requires the outsider to_file _a petitivh for—a_témporary.

emergency standard and then convince a reviewing court that

the agency unreasonably delayed in promulgating the emer. - 3

gency temporary standard.”//The statute does not clearly
provide for judicial review { OSHA's negative response to.a

of Ok

petition to promulgate an ordinary .occupational safety or

health standard.

In the context of the EPA, Congress has prescribed dozens
of “statutory _deadlines within which “that” agency “muat
promulgate rules.® If the EPA fails to mest™ a “deadline,
outsiders may sue to force the agency to adhére to a judidially
monitored timetable.” The fact_that OSHA js not_subject to
similar statutory deadlines may help to explain why it promul-
gates so few_rules. Statutory_deadlines, however, pose_ huge
implementation problems and can divest the agency_of control
over its own agenda.™ Yet Without deadlines, a.lethargic

agency or one not committed to worker safety can very easily ~

justify doing nothing.™ )
Both of the OSH Act reform bills require OSHA to
publish, in the Federal Register, a response to any standard-
setting petition within ninety days of its receipt.® If OSHA
refuses to publish the rule, it must provide reasons for its
decision.” If the response is in the affirmative, OSHA must
publish a proposed rule within twelve months of the deci-
sion.® Within eighteen months of the publication of the

72, MOGARITY & SHAPIRO, supra note 3, at 310.

73. Ses id .
4. Id .

76. Id. at 810-11.

76. Id. at 812

7. M-

78. Id at 812-13 (noting that the existence of deadlines forcos an agency to
promul rules too quickl

9. &Se¢ id at 818.

80. HR. 1280, 1034 Cong., lst Scss. § 401(a) (1083); 8. 575, 103d Cong., 1st
Sesn. § 401(a) (1993).

81. H.R 1280, § 401(a); 8. 575, § 401(a).

82. HR 1280, § 401(e); 8. 575, § 401(a).
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% The

sed rule, the agency must promulgate a final rule. ;
:;ﬁl:owould allow adversely affected persons to challenge in
a decision not to promulgate a rule.” Affected persons
would also be allowed to challenge OSHA's failure to adhere to

utory deadlines.® TPgWMt
::: s::herriard line approach tha 88 has used to
stimulate the "EP. [ %1 1 ¥ greater eon.mmxt-
" ment "o worker safety ~than L@m gcepgors, _the—Clinton
"mml no doubt vigorously oppose these
o o its rulemaking discretion.’’ ]
- Somi m o orceable deadlines, like those
established in the proposed bills, is easential to improving
OSHA's rulemaking productivity.® A suitable n?lddle-ground
golution may be to amend the OSH Act to requu': OSHA to
set its own deadlines and then adhere to them. (:‘,ongress
could place a cap, perhaps three years, on those deadlines and
allow agency-set deadlines to be extended onl‘y. for good cauge.
Congress could then give the courts explicit authority to
enforce the OSHA-set deadlines. This approach would al.low
the agency to set its own agenda while at the same time
providing a vehicle for the beneficiaries of OSHA regulations to
hold the agency to its own schedule.”

III. EMPOWERING WORKERS

ven more fundamental es_in

and health could result from ing the to _empower
“iorkera to protect themselves.oy’Under the current statute,
‘Workers play o inodest_role in_enforcing OSHA

stan and the general duty clause. For exaniple,. although
the OSH A allows employees to accompany OSHA inspectors
on their rounds,” they rarely participate in the settlement

83. HR 1280, § 401(c); 8. 676, § 401(e). _ .

84. HR. 1280, § 401(d); 5. 575, § 401(d). The same procedure applies to recom-
mendations from NIOSH, EPA, and OSHA edvisery committees. .

85. H.R. 1280, § 401(a); 8. 575, § 401(d). ,

88. See MCGARITY & SHAPIRO, supru note 8, at 312-14 (comparing the EPA’s
statutory framework with OSHA's).

j. ) See generally OSHA Outlook, supra note 14 (reporting that the new OSHA

mhdﬂnur..louphl)—r,hn," d to 1 f efforts and improve

standard setting). .
88. Refor to notos 87-39 supra and sccompanying text.
89. MOGARITY & SHAPIRO, supra note 3, at 313.

Id at 314.

91,/ See generally id at 921-29 (examining how Congress might enable grester
oyee participation in OSHA enfarcement).

892, Id at 822
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¢ by empowering employees or their representatives to

any modification of a citation issued by OSHA and to
a hearing before the Occupational Safety and Health
!_ocu'l;v Commission to challenge the validity of the

. 1
D. ,
dtat®® could, however, go further and empower

employers, & _
.nmnmental groups may file under the pollution control
In an age of reduced governmental enforcement -

mmm-m . . A
resources, one way to “reinvent government” is to deputize
workers @s private attorneys general to enforce OSHA
standards.'® There is a risk, how or
their. »mpmqngﬁves_muld‘abusw‘thﬁ -gecure_other_
'™ Thig potential for abuse

“concessions in labor negotiations.™
could 4t e extent by _limiting worker -
ions to_standards that-OSHA-hed-promulgated

enforcement acti
tice and comment procedures.'® This would

through full not
prevent workers from seizing upon trivial consensus standards:
ns to extract other concessions. If thie

in—eniforcement actio extract other ¢
limitation proved insufficient, Congress could address the prob- .
jéin- directly by providing for sanctions that could be levied in
the event an employee_threatens a worker enforcement fiction
for purposes unrelated to worker health and safety.'®
Empowering workers to take action to” protact’ themselves
presumes that they are likewise protected from retaliation by
the employer. The current statute contains anti-retaliation
provisions, but in the past OSHA has not been a diligent
protector of employee whistle-blowers.” Under Section 11(c)
of the OSH Act, only OSHA may challenge adverse action

taken in retaliation for the exercise of employee rights.'® To

101. HR. 1280, 108d Cong., 1st Sess. § 509 (1998); 5. 675, 103d Cong., st Sesa.
§ 509 (1993).

102. See, e, Clean Air Act Amendments of 1977, 42 US.C. § 7604(a) (1988)
(allowing any person to commence & civil action to enforce emission standards); Wa-
tor Quality Act of 1967, 83 US.C. § 1366(a) (1888) (allowing any citizen to com-

mence & cvil action to enforce effluent standards).
108. MCGARITY & SHAPIRO, supra note 8, at 924-29 (discussing the poesibility of

“deputizing” employees).
104. Id. at 308.
106. Id at 827.

106. Id. at 329

107. Id. at 387 (referring to OSHA's inaction during the Reagan yoars).

108. 29 US.C. § 660(cX2) (1988); sce MCGARITY & EHAPIRO, supra note 8, at 3387
(discussing this as § 11(c)'s “most serious drawback”);
(1993) (stating that “Section 11(cX2) provides that an employee who
has been discriminated against in violation of Secticn 11(cX1) ‘may,

se¢ aleo 29 CF.R § 19T7.16dD
belioves that he
within 80 days

ployees to file citizen enforcement actions against their ]
oo uch like the citizen enforcement actions that X

X
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"the extent that OSHA is not willing to take up an employee's
cause, the retaliation goes unpunished.'®
The proposed legislation would change this situation by
extending Section 11(c) to cover employee reporting of injuries
and unsafe conditions, and employee refusals to perform duties
if the employee has a ‘“reasonable apprehension that
performing such duties would result in serious injury to the
employee or other employees.”'” The new bills would empow-
er employees to seek relief on their own if the secretary does
not act within ninety days after finding reasonable grounds to
believe that an unlawful retaliation has occurred."! The bills
would provide that a violation is established if an employee
shows that the exercise of a protected right is a contributing
factor to the action.'? However, if the employer can show by
clear and convincing evidence that it’ would have taken the
same action in the absence of the employee’s exercise of the
protected right then no relief can be ordered.'®
Finally, numerous labor leaders and employers have
suggested that employees be empowered to operate
cooperatively with employers in labor-management safety
committees, which have the power to shut down operations
that pose wunreasonable health and safety risks to em-
ployees.!* The reform legislation adopts this idea and
requires employera to establish safety and health committees
that would have the power to review the employer's health
and safety plan, incidents resulting in accidents or illness, and

after such violation occurs,’ file a laint with the S v of Labor”).

109. See MCGAKITY & SHAPIRO, supra note 3, at 337 (noting that if OSHA de-
cides not to act on the employee’s behalf, there is no remedy for the employee and
thet some courta even find the employee's common law remedy is presmpted). See,
q.Pl.luv JldCoover‘hlnlp.Co 959 F.2d 81, 95 (8th Cir. 1992) (holding that
ployoe’s h suit is p! pted and noting the “obvious and

isl* risk of interfering with the jurisdiction of the Nati
Board); Washington v. Union Carbide Corp., 870 F.2d 957, 962 (4th Cir. 1988) (not-
ing that discharged employees in West Vu'gmu typically do not have an mction in
tort uniess the disch ial public policy); Hines v. Eif
Atochem N. Am., Im. 813 F. Supp. 550, 552 (W.D. Ky. 1983) (stating that both the
foderal and K OSHA P pt wrongful discharge claims due to
these statutes’ imposed structure for pursuing such claims); Braun v. Kelsey-Hayes
Co., 635 F. Supp. 75, 80 (ED. Pu. 1986) (holding that the OSHA statutory remedy

ing wrongful disch claime is ive and preemptive of any state tort
. Pox Grocery Co., 642 F. Supp. 288, 290 (W.D. Pa. 1986) (concluding
ﬂntth-mnd-pped-hnmfwnd-pnv-mruhtofnedoumdarOSHA).
R 1280, 103d Cong., let Sess. § 601(bX2) (1993); S, 576, 103d Ccn‘ 1lat

1L

ER‘
ki

1. HR 1280, § 601(bX4), 8. 575, § 601(bX4).

112 HR 1280, § 601bXEXA); 8. 676, § 601(bXEXA).
118. HR 1280, § 6010bX6XB); S. 575, § 601(bXEXB).
114. See MOGARITY & SHAPIRO, supra note 3, at 340-45.

'
kY
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injury and illness records, as well as conduct inspections in
response to employee complaints.’”® The committees could
also make recommendations to the employer for health and
safety improvements.””® Once again, however, it is important
that employees serving on these committees be protected
against retaliation.

IV. CONCLUSION

The average American workplace is a much safer and
more humane place than it was a century ago. Yet, even at
the threshold of the twenty-first century, American workers
still suffer needlessly from workplace-related injuries and
diseases. The fire that killed twenty-five poorly paid workers
on September 3, 1991 in a Hamlet, North Carolina chicken
processing plant focused the nation’s attention on the plight of
American workers like few other events since the famous
Triangle Shirtwaist Company fire of March 25, 1911.""7 The
plant, which was in flagrant violation of numerous OSHA
safety standards, had never, in its eleven year history, been
inspected by state or federal officials."® The law has a
limited capacity to modify human conduct, and no statute can
prevent all workplace injuries and diseases. Yet the law is the
vehicle through which society channels many of its aspirations.
The Occupational Safety and Health Act of 1970 was in meny
ways a good starting point, but American workers can rightly
aspire to more. The Hamlet tragedy should serve as a wake-up
call, announcing that the time has come to amend the OSH
Act to guarantee more effective health and safety protections
for American workers.

116. HR. 1280, § 201; S. 576, § 201.

116. H.R 1280, § 201; §. 675, § 201.

117.  See DANIEL M. BERMAN, DBATH ON THE JOB: OCCUPATIONAL HEALTH AND
SAFRTY STRUGGLES IN THE UNITED STATES 9 (1978); Family of Worker Killed in Im-
perial Five Sues Company, Manager for Gross Negligence, 21 O.8.H. Rep. (BNA) No.
16, at 429 (Sept. 18, 1991).

118. AFL-CIO Putitions OSHA to Withdraw State Plan Status For North Carolina,
21 O8.H. Rep. (BNA) No. 16, at 428 (Sept 18, 1991).
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1. INTRODUCTION
In 1992, state and federal workers’ compensation
programs' consumed over sixty-two billion dollars.? This

figure dwarfs, by a factor of over 100, the combined budgets of
the three federal agencies whose primary focus is on the

1. These include state workers' compenaation programs which provide wage
replacement (temporary total and per t disability benefits), per t partial
disability benefits, and medical and rehabilitation treatment related to occupational
injuries or illnesses arising out of employment, as well as equivalent federal pro-
grams such as those under the Federal Employees’ Compensation Act, 5 US.C. §§
8101-8193 (1988) (providing compsnsation to federal government employees), the
Black Lung Benefits Act, 30 US.C. §§ 901.045 (1988) (providing compensation for
lung diseases associated with coal mining), and the Longshore and Harbor Workers'
Compensation Act, 33 U.S.C. §§ 901.950 (1988) (providing compensation for ship,
harbor, shipyard, railroad, river, and other workers).

2. John F. Burton, Jr., Workers’ Compensation Costs, 1960-1992: The Increases,
The Causes, and The Consequences, JOHN BURTON'S WORKERS' COMPENSATION MON!-
TOR, Mar.-Apr. 1993, at 1, 1 [hereinafter Burton (1993)). This 1992 figure is an asti-
mate; final data were not yet available. Id. Other sources put the figure higher.
Eg., Richard W. Palczynski, Coping with the Crisis, BEST's REv., Nov. 1992, at 69,
69 (stating that the amount was $66 billien in 1992 and that it grows by 10% each
year); Cecily Raiborn & Dinah Payne, The Big Dark Cloud of Workere' Compensa-
tion: Does It Have A Silver Lining?, 44 Lab. 1.J. 564, 554 (1993) (setting the
amount in 1991 at $70 billion, or double the cost in 1986).
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occupational safety and health of American workers.? In fact
workers' compensation, designed to compensate victims oi‘
work-related injuries, illnesses, and fatalities, represents our
primary allocation of publicly mandated funds to safety and
health in the workplace. Not surprisingly, the dramatic and
persistent increases in these costs in recent years' have not
been welcomed by employers (who must pay them), by
politicians (who must confront the political pressure which
accompanies them), or by workers and labor unions (who must
defend benefit levels in the political arena).

At the same time, available data appear to indicate that
injury rates, and in particular injuries which result in lost
work time, have not declined during this period of exploding
costs.® We are thus confronted with two inescapable and
obvious facts: the persistence of occupationally-induced
morbidity and mortality continues to prevent substantial

3. In 1992, the budgets for key federal occupational safety and health agencies
were: Occupational Safety and Health Administration (OSHA), $297.08 million; Mine
Safety and Health Administration (MSHA), $182.04 million; and National Institute
for Occupational Safety and Health (NIOSH), $103.45 million; for a total of $582.57
million. BUDGET OF THE UNITED STATES GOVERNMENT: FiscaL Y:AR 1993, apps. One.
681 to One-694; NIOSH budget information provided by Jennifer Ballew, Acting
Principal Management Official, NIOSH, October 18, 1993, The Congressionally ap-
proved budget for NIOSH is reduced to an allocation of $99.259 million within the
Centers for Disease Control and Prevention (CDC). Ballew, supra. OSHA, MSHA,
and NIOSH are the only ies whose exclusive jur relates to ional
safety and health; this does not, however, represent the total outlay for health and
safety nationally. Twenty-three states have approved state plans and therefors en-
force the general occupational safety and health atandards; state allocations to these
agencies’ budgets are not tallied anywhere. In addition, numerous federal agencies
are charged by other laws with specific occupational health and safety enforcement
and related activities. For example, the Environmental Protection Agency (EPA) pre-
scribes regulations to protect workers engaged in hand labor operations in fields
treated with pesticides pursuant to the Federal Insecticide, Fungicide, and Rodenti-
cide Act Amendments of 1988, 7 U.S.C. § 136w (1988). The EPA is also directed to
manage asbestos contractor accreditation and testing pursuant to the Asbestos Haz-
ard Emergency Response Act of 1986, 15 U.S.C. §§ 2646(b)-2655 (1988). The Occupa-
tional Safety and Health Administration (OSHA) and the EPA reguiate conditiona for
workers engaged in hazardous waste and emergency response operations under the
8 rfund A d and R ization Act of 1986, 42 U.S.C. § 9651(f) (1988).
The Nuclear Regulatory Commission (NRC) is reaponsible for aafety and regulation
involving all facilities and materisls iated with the pr i transport, and
handling of nuclear materiala pursuant to the Energy Reorganization Act of 1974, 42
U.S.C. § 5844 (1888). The Department of Transportation enforces occupational stan-
dards under the Federal Railroad Safety Act of 1970, 45 U.S.C. § 431 (1088). The
Department of Transportation now enforces the Motor Carrier Safety Act of 1990, 49
US.C. §8 2501-2621 (1992), which covers commercial motor vehicle safety vehicle
operators. No federal office maintains a total record of the relevant budget alloca-
tions.

4. Refer to part ILA infra.

5. Refer to part II.B infra.

b
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reduction in aggregate workers' compensation costs; and the
high cost of this social insurance program expends resources
which might better be applied elsewhere. American workers
and enterprises are therefore paying a price for both the
persist.ent levels of injury and disease and the growing costs of
workers' compensation.

It would seem reasonable to expect that rising
compensation costs would stimulate employers to engage in
efforts to prevent occupational injury and disease. There is no
persuasive evidence that this is so, however. Neither aggregate
gafety data nor more focused empirical studies give strong
support to the notion that the high costs of workers’ compen-
gation in the aggregate, or enterprise-specific costs, have
motivated large numbers of employers to take injury
pmvention activities seriously.® This is remarkable, in view of
the fact that empirical studies do show that enterprises with
aggressive safety programs often exhibit lower, sometimes
substantially lower, workers’ compensation costs, and that the
reduction in these costs more than offsets the cost of safety
initiatives.”

There is no consensus with regard to defining the socially
optimal level of safety in the workplace.! Public health

6. Refer to notes 136-41 infra and accompanying text.

7. See ROCHELLE V. HABECK ET AL., DISABILITY PREVENTION AND MANAGLMENT
AND WORKERS' COMPENSATION CLAIMS, at V-15 (1988) [hereinafter Upjohn Report);
CYNTHIA ROBINSON, OFFICE OF POLICY RESEARCH, CALIFORNIA DEPARTMENT OF IN-
SURANCE, LOWERING WORKERS' COMPENSATION INSURANCE COSTS BY REDUCING INJU-
RIES AND ILLNESSES AT WORK 11 (1993) [hereinafter California lnsurance Studyl.
WORKERS COMPENBATION: STRATEGIES FOR LOWERING COSTS AND REDUCING WORKERS'
SUFFERING (Edward M. Welch ed., 1989) [hereinafter Welch]. It is thus not at all
surprising that the failure of deterrence in this field has been previously noted. See,
g, FELICE MOROENSTERN, DETERRENCE AND COMPENSATION: LEGAI. LIABILITY IN
OCCUPATIONAL SAFETY AND HEALTH 65, 66 (1982); Robert S. Smith, Have OSHA and
Workers’ Compensation Made the Workplace Safer?, in RESEARCH FRONTIERS IN IN-
PUSTRIAL RELATIONS AND HuUMAN RESOURCES B57, 571-72 (David Lewin et al. eds.,
1992); Geoffresy C. Beckwith, The Myth of Incentives in Workers' Compensation Insur-
ance, 2 NEW SOLUTIONS 52, 52 (1992); Burton (1993), supra note 2, at 1. These prior
analyses have not fully explored the particular impact of the workers’ compensation
liability paradigm on employer behavior. They have also not recognized the mmpor-
tance of the attributes of the employment relationship and the resulting effects on
the behavior of both empl and empl within this compensation system.

8. “A thing ia safe if its risks are judged to be acceptable . . . . Safety is obvi-
ously a highly relative attribute that can change from time to time and be judged
diffe ly in diffe Knowledge of risks evolves, and so do our personal
social standards of acceptability.” WILLIAM W. LOWRANCE, OF ACCEPTABLE RisK: SCI-
ENCE AND THE DETERMINATION OF SAFETY 8-9 (1976). While risk is assessed through
ompirical, scientific activity and 18 a measure of the probability and eeverity of
harm, safety invol judging the a bility of riaks, a “normative, political activi-
ty.” Id. at 75-76. “Equity of distribution of risks, benefits, and coats is a judgment of
fairness and social justice.” Id. at 95 (emphasis omitted).
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advocates maintain that no worker should be seriously im.
paired or killed by a controllable hazard® and that risks are
best controlled, to the extent possible, through application of
engineering principles which eliminate the possibility of
individual human error.'® Congress echoed this view in 1970
in the Occupational Safety and Health Act.!! At the other end

9. "[Plreventing all preventable accidents may not be economically efficient, but
may be justified on equity grounds.” NICHOLAS A. ASHFORD, CRISIS IN TH:
WORKPLACE: OCCUPATIONAL DISEASE AND INJURY, A REPORT TO THE FORD FOUNDa-
TION 390 (1976). The slogan of the National Safety Workplace Institute is *‘Job safe-
ty for everyone, with no one left out.’” William J. Maakestad & Charles Helm, Pro.
moting Workplace Safety and Health in the Post-Regulatory Era: A Primer on Non-
OSHA Legal 1 i that Infl Employer Decisi to Control O« i
Hazards, 17 N. Ky. L. Rev. 9, 156 n.29 (1989); see also Centers for Disease Contro|
& Prevention, Occupational Injury Panel, O ional Injury P ion, in INJURY
CONTROL IN THE 19908: A NATIONAL PLAN FOR ACTION 329 (1992) [hereinafter CDC
Injury Report] (*[O)ecupational injuries should not be regarded as inherent in the
workplace, nor should they be acceptable. Occupational injury is an enormous and
costly problem. Moat incid Iting in worker injuries are preventable and could
be averted if known prevention strategies were more widely implemented.”); Edward
L. Baker & J. Donald Millar, Foreword to AMERICAN PUBLIC HEALTH ASSOCIATION,
PREVENTING OCCUPATIONAL DISEASE AND INJURY xi (Jamea L. Woeka et al. eds.,
1991) [hereinafter PREVENTING OCCUPATIONAL DISEASE AND INJURY] (stating: “The
mission of public health is to ‘fulfill society’s interest in assuring conditions in which
people can be healthy.' In the workplace, the mission of occupational health can be
viewed ilarly”) (citati d). For books which espouse public health as the
primary concern in health and safety, see generally DANIEL M. BERMAN, DEATH ON
THE JOB: OCCUPATIONAL HEALTH AND SAFETY STRUGGLES IN THE UNITED STATES

" (1878); JosePH A. PAGE & MARY-WIN O'BRIEN, BITTER WAGES (1973); LAWRENCE

‘WHITE, HUMAN DEBRIS: THE INJURED WORKER IN AMERICA (1983).

10. “The most effective intervention to date for reducing injuries have been
those involving i ing, bi henics, and i ] designs, the mainatays
of the safety science approach to injury prevention.” CDC Injury Report, supra note
9, at 330; sce also PREVENTING OCCUPATIONAL DISEASE AND INJURY, supra note 9, at
66.

There is & hierarchy of technical controls derived from a conceptual model
that consista of a hazard source, an environment into which the hazard may
be released, and the worker. From most to least effective, technical controls
include positive engineering that prevents generation of the hazard at its
source, environmental controla that are implemented in the work environ-
ment, and personal protective devices that individual workers can wear or

use . . . Personal protective devices are less offective than the other two
kinds of controls and should be used only as temporary measures or when
itd 1 ls are not feasibl

por ing or
Id. et 8-9. OSHA has generally adhered to this approach. MARK A. ROTHSTEIN, Occu-
PATIONAL SAFETY AND HEALTH Law § 74 (3d ed. 1990).

11.  Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (1988). In
ita legislative findings, Congress stated that its purpose was “to assure so far as
possible avery working man and woman in the Nation safe and healthful working
conditions and to preserve our human resources.” Id. § 651(b). The Act further im-
poses a general duty on an employer to “fumish to each of his employees employ-
ment and a place of employment which are free from recognized hazards that are
causing or are likely to cause death or serious physical harm to his employees.” Id
§ 654(a). The courts have been hat less aggressive, h , when iewing
OSHA's dards than this y 1

would appear to imply. The pluralit;
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of the debate on risk and safety, economists argue that op-
timal conditions are achieved when the marginal benefit of
providing safety is equal to its marginal cost.'? These differ-
ent paradigms reflect fundamentally different views regarding
the value of worker health.

This argument over optimization should not, however, be
controlling when discussing the current status of workers’
compensation and occupational risk: Both public health advo-
cates and industry representatives agree not only that injuries
at work are largely preventable but that enterprise-specific
activities can substantially reduce an employer's workers’
compensation liability, often with a net economic gain to the
enterprise.”® Although this may not be universally true for all
risks or all employers,™ it is true for a sufficient number of
these risks to raise substantial questions about this apparent
market failure. It in fact appears that we have failed to

opnion in Industrial Union Department, AFL-CIO v. American Petroleum Institute,
448 US. 607, 639 (1980) held that the promulgation of a new standard must be
based on findings that the standard is reasonably necessary and appropriate to rem-
edy a significant risk of material health impairment. But see American Textile Mfrs.
Inst., Inc. v. Donovan, 452 U.S. 490, 512 (1981) (holding that the Act does not re-
quire OSHA to demonatrate that its standard reflects a reasonable relationship be-
tween the costs and benefits associated with the standard).

12. See John D. Worrall & Richard J. Butler, Experience Rating Matters, in
WORKERS' COMPENSATION INSURANCE PRICING: CURRENT PROGRAMS AND PROPOSED
ReFORMS 81, 82 (Philip S. Borba & David Appel eds., 1988) [hereinafter Worrall &
Butler, Experience Rating Matters] (noting that firms in perfectly competitive worlds
provide safety to the point where the marginal benefit of such provision ia equal to
its marginal cost). For a discussion of marginal benefits and costs, see RICHARD A.
POSNER, ECONOMIC ANALYSIS OF LAW 163-64 (4th ed. 1892) (explaining that "expect-
ed accident costs and accident costs must be compared at the margin, by measuring
the costs and benefits of small increments in safety and stopping investing in more
safety at the point where another dollar spent would yield a dollar or less in added
safety”); see also George L. Priest, The Current Insurance Crisis and Modern Tort
Law, 96 YALE LJ. 15621, 1537 (1987) (di general tort liability and i
models and noting “[rlegardless of context, the id pr i i is
whether it was cost-effecive for the provider or for the consumer to have made
greater investments to prevent the loss™).

13.  Refer to notes 7-9 supra; see also William D. Hager, Loss Costs and Beyond,
BEST'S REV., Nov. 1990, at 44, 48 (focusing on Texas, the author, who was president
of the National Council on Compensation Insurance, noted: “When things go wrong,
we have the spectacle of Texans arguing about the fine points of their workers' com-
pensation law as a cure for rising costs even as industry engineers try to confront
what the Wall Street Journal described as ‘a recent rash of petrochemical and oil
refinery blasts that has prompted closer scrutiny of plant operations by government,
industry and union officials and tough enforcement of safety rules.’ It's true that the
Texas workers' compensation law could use improvement . . . [but] {tlhe Phillips and
ARCO disasters are man-made catastrophes, and some of the fault lies not in our
laws but in ourselves. After all, no matter how generous the benefit levela or absurd
the jury verdicts, if fewer people get injured or killed, costs will contain themselves.
As every public health official knows, prevention is always cheaper than the cure.”).

14.  Refer to part IL.B.1 infra (discussing insurance rating schemes).
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i T T is it reasonable to ex-
: achieve an optimal solution from the standpoint of publi, M workplace morbidity 'I;-O ‘;;ha:o::( b:::a:?orlx to have serious
health advocacy and economic efficiency and social utility. . a system .,Of porias the part,icular attributes of the
By preventing workplace morbidity and mortality, we B! deterrent effects? “.”‘“t ardel ,mg the friction and transac-
would avoid more than the individual suffering of injureq ] workers’ compensation made .

; - s i iminish deterrence? This
workers or the costs paid by employers. We would also escape 1§ tional costs inherent in it, which dimin
the rancorous and unending political debates regarding X

. isti irical studies, historical
;scussion 18 drawn from existing empirica coms. Despite
distribution of costs and adequacy of compensation, and we :)ourcesv leg‘,’l deve!opments, an;i f el;sl;)'xztliske)si;‘;itemi: a seril:(‘)us
would minimize the tensions between employees and employers occasionsl lip service to the sa iy ¢ Jcom e,nsation was ever
which accompany both the occurrence of injury and the filing 138 question 88 to whether l‘: Tr etrs mmﬁte prevention. The
of compensation claims. The superior value of prevention—over 48 designed in a manner L ey o fpthe rogram must be
compensation—is obvious. a4 particular history and desng? . remirkable ignorance,
Why then have these costs not motivated more employers 38 examined in hght of f)ther fﬂcwr;.ers as opportunistic or

to implement aggressive safety practices? This article attempts political hysteria, & view of wor

; i f the underlying
to explore this apparent paradox. In Part II, I review the » frandulent abusers, and the inequality o
current costs of workers’ compensation, trends in injury data, 5'

R employment relstionship. Moreover, the des:gn :ivte}:\et Svrgxir::;'
and the relationship between injuries and costs. To what ; encourages motivated employ.ers :g:gf;::tofo;aims instead of
extent are costs, in the aggregate, the result of increasing }& compensation costs b y r?d‘m?g ther, these factors create &
incidence of injury and disease? To what extent are these coats 7 the occurrence of injuries. bogi loop,” which should alert
a reflection of expanding definitions of compensable injury and system in which the : feed gcl b O-p,anagement advantages
disease, increases in benefit levels, or medical price inflation? employers to th.e financial an afoirlsm
Are injured workers reaping the benefit of the increasing of aggressive primary prevenuonr,rha .me ence of the failure
resources poured into workers’ compensation programs and Part IV locks to the futare. :hco gerl ing health and
simply pursuing more claims?'® Can management practices at i of this feedback loop to change the underiy}

3 A f the
the enterprise level actually impact compensation costs—or are 2 safety conditions In workplaces has beexl: w’fi?:p:::;ﬁign on
the costs a reflection of conditions which are not within J\‘, current political debate re.ga.rflmgbworf‘:rlsevels or eligibility:
management control? Although the data are faulty, available «‘% ways to reduce cf’s.ts by hmlttmg en;ao; our failure to reduce
information appears to suggest that the level of occupational b} that is, to make injured workers p ayand gafety rhetoric has
risk present in modern workplaces remains high and is a 7‘-’ injuries. But recently prevention

substantial, although not the sole,

; tion
cause of the current Al reemerged within the context of workers compensa
explosion of costs.

political debates. State legislatures in at least thirteen states

Part 1II explores the possible explanations for the failure 3

of these rising costs to promote primary prevention of

15. The availability of insurance may lessen the incentive of an insured person
to take precautions. Ae the individual's incentive to avoid losses declinas, the esize of
the losses will i . For le, if

with theft insurance leaves a valu-
able poasession in plain view on the seat of an unlocked parked car, the likelihood
that the possession will be stolen increases; absent insurance, the individual would
(presumably) have locked the object in tha trunk. This phenomenon is referred to in
the economics and insurance literature as "moral hazard.”" A. MITCHELL POLINSKY,
AN INTRODUCTION TO LAW AND ECONOMICE 56 (2d ed. 1989). In workers' compensa-
tion, the term is applied most ly in studies showing that workers appear to
file more claims for compensation as the level of benefits rises. Eg., Richard J. But-
ler & John D. Worrall, Claims Reporting and Risk Bearing Mora! Havard in Work-
ers Compensation, 63 J, RusK & Ins. 191, 192 (1981) (hereinafter Butler & Worrall,
Moral Hazard]. It can also be used to describe the failure
wbe is immunized by workera’ from.

quate precautions to prevent injuries and illnesass.

of the insured smployer,
law liability, to take ade-

have passed amendments to their workers' _compensa'tic:i;lr :;
state safety and health laws expanding the direct and”mG_ :en
connections between compensation and deterrence. i

R ————

i f & disease or inju-
i tion is the prevention of the occurrence o i -
1? m::yon:n u:n-l:e:.:\od of primary prevention of infectious discase. Am:of dx;d
l"’. ::l’;::‘ public health source, “primary prevention is !he_ prel'erl're.d :nelm :,,m N-G
‘::u control. In the workplace. thia is largely n; ¢n‘iBneenn¢ activity.” PREV]
ISEASE AND INJURY, supra note B, at 8.
OOEJP“.;:M:: ALASKA STAT. 8§ 18.60.010 to 18.60.105 (1991); CaL LASB. SOKN‘
4017 (West Supp. 1994); 1093 Conn. Acss 228, § 28 (Reg. Sesn) MSI;‘N.( o
608 ‘(West 1903), MONT. CODE ANN. §8 39-71-1601 to 30-71 1504 KR, ()
REV. .STAT § 48443 (Supp. 1993); NEv. REV. STAT. ANN. § 618. e 1992):
NC. Gex. STAT. § 95251 (1993); OR. Rev. STAT. 88 § 634007, 654162 (Sups, 195
e a7, 85 1038.1-2 (Supp. 1984); Tex. Lag . 85 1
%Zs(?:mA:NSupp. 1994); WasH. Rev. CODE ANN. § 49.17.060 (West 1990);, W. VA
Cobe §8 23-2B-1 to 23-2B-3 (Supp. 1993).
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what we know about the failure of workers’ compensation to
affect employers’ aggregate behavior in the past, can these new
efforts be expected to have significant impact? More
importantly, what is the best way to design these safety
initiatives in order to achieve decreased occupational mortality
and morbidity and, therefore, decreased workers’ compensation
costs?

Raising questions regarding the deterrent value of workers’
compensation should not be interpreted as an argument
against continuing to provide adequate compensation to injured
workers. Sometimes those who have argued in favor of
deterrence, upon finding that the system does not effectively
encourage prevention, have thence been driven to argue that
workers’ compensation has failed: that increasing the adequacy
of benefits primarily results in socially sub-optimal behavior,'®

18. In particular, studies have noted a correl betwaeen i ing benefi

and increasing numbers of claims filed. See Ronald G. Ehrenberg, Workers' Compen.
sation, Woges, and the Risk of Injury, in NEwW PERSPECTIVES IN WORKERS' COMPEN-
8ATION 71, 81-86 (John F. Burton, Jr. ed., 1988) (summarizing nine prior studiea
which conclude that higher workers’ ion benefits are d with high-
er frequency of claims' filing); see also Butler & Worrall, Moral Hazard, supra note
16, at 181; Richard J. Butler & John D. Worrall, Work Injury Compenasation and the
Duration of Nonwork Spells, 95 ECON. J. 714, 722-23 (1985); Richard J. Butler, Wage
and Injury Rate Response to Shifting Levels of Workers Compensation, in SAFETY
AND THE WORKPORCE: INCENTIVES AND IDISINCENTIVES IN WORKERS' COMPENSATION,
supra, at 61; Richard J. Butler & John D. Worrall, Workers' Compensation: Benefita
and Injury Claims Rates in the Seventies, 656 REv. ECON. & STAT. 680 (1983); James
R. Chelius, The Incentive to Prevent Injuries, in SAFETY AND THE WORKFORCE: INCEN-
TIVES AND DISINCENTIVES IN WORKERS' COMPENSATION, supra, at 154, 160 [{bereinaf-
ter Chelius, Incentive to Prevent Injuries); James R. Chelius, The Influence of

Workers' Com, on Safety I , 36 IND. & Law REL. Rev. 241 (1982)
[hereinafter Chelius, Infl of Workers’ Comp ton) ( ing that one way to
the app: conflict b prevention and benefits is to raise injury tax-

es on employers but not to make the whole tax payable to employees); James R
Chelius, The Control of Industrial Accidents: Economic Theory and Empirical Evi-
dence, 38 Law & CoNTEMP. PROBS. 700 (1974) [hereinafter Chelius, Control of Indus-
trial Accidents);, Georgea Dionne & Pierre St-Michel, Workers' Compensation and
Moral Hazard, LXXIII REv. ECON. & STAT. 236 (1991); John D. Worrall, Compenaa-
tion Costs, Injury Rates, and the Labor Market, in SAFETY AND THE WORKPORCE:
INCENTIVES AND DISINCENTIVES IN WORKERS' COMPENSATION 1 (John D. Worrall ed.,
1983); Digests of Important Publications, JOHN BURTON'S WORKERS' COMPENSATION
MONITOR, Sept.-Oct. 1092, at 14-16 (summarizing JOHN A. GARDNER, BENEFIT IN-
CREASES AND SYSTEM UTILIZATION: THE CONNECTICUT EXPERIENCE (1991)) (finding
longer duration and higher numbers of claims filed in Connecticut after a statutory
benefit increase in 1987). As a result of this observed phenomenon, some bave ar-
gued that benefits should not be increased. See, ¢.g., Ehrenberg, supra, at 95 (con-
cluding that the “trick, then. is to alter exi policy to i 1 " incen-
tives to improve safety without altering employees’ incentives. One possibility is to
bold benefit lavels at their current real levels but to increase the extent of experi-
ence rating. . . . An alternative is to incroase the payroll tax but not the level of
bensfita . . . ."); ECONOMIC REPORT OF THE PRESIDENT 197 (1987). But cf Edward
Yelin, The Myth of Mali ing: Why Individuals Withdraw from Work in the Pres-

PERPETUATING RISK 129

1994]
I therefore feel compelled to make what appears to be an
obvious point: The primary purpose of workers’ compensation
is distribution of social insurance benefits, not de.terrence of
injuries-w Failure in deterrence does not argue in favor of
program failure; it merely tells us that alternative approaches
to deterrence may be preferable if we believe that adequate
compensation of victims of workplace injuries and illnesses is
essential and that injuries in the workplace are preventable
and should be prevented.”

While the country gears up to expand the rights of
disabled workers to work under the Americans with
Disabilities Act,”’ we appear to have been unable to achieve
an optimal level of prevention of disability caused by work.
This article is an attempt to contribute to a discussion which
will hopefully yield cost-effective means to achieve the goal of
“lowering costs and reducing workers’ suffering.””

II. THE PARADOX

There are three essential conclusions which can be drawn
from the available data regarding workers’ compensation costs
and injuries. First, the aggregate cost of workers' compensation
programs is rising rapidly.® Second, frequency of injuries,
particularly those which involve lost work time, is not declin-
ing.® Third, despite a variety of other factors that contribute
to the increasing costs of workers’ compensation, the frequency

ence of Illness, 64 MILBANK Q. 622, 637 (1986) (concluding, in a study of workers
who applied for Social Security Disability Insurance, that wage replacement rates do
not correlate with withdrawal from work and that “even extreme replacement rates
do not appear to suppress the will to work.”) This issue is discussed at greater
length in part II.C infra.

19. Stephen Sugarman characterizes social insurance as an “extreme
distributional” type of liability system and argues for disengaging compensation and
deterrence: “Society should promote safety with different instruments from those
used to pay ion." Stephen D. S Doing Away with Tort Law, 73
CAL. L. Rev. 566, 668 (1985); see also OFFICE OF TECHNOLOGY ASSESSMENT, PRE-
VENTING ILLNESS AND INJURY IN THE WORKPLACE 12 (1985) [hereinafter OFFICE OF
TECHNOLOOY ASSESSMENT).

20. Terence lson argues even more broadly that the result of any attempt to
promote deterrence through more clear cost incentives in workers’ compensation,
such as experience rating, will primarily have the unintended consequences of re-
pressing claims, not injuries, and should be avoided. Terence G. Ison, The Signifi-
cance of Experience Rating, 24 O8GOODE HALL L.J. 723, 725-26 (1986).

21. 42 US.C. 8% 12101-12113 (Supp. IV 1892).

22. This is the subtitle to Welch, supra note 7 (emphasis added).

23. Refer to part ILA infra.

24. It is lost time claims which are most likely to result in claims for workers'
compensation benefits. Refer to part ILB infra.
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of reported injuries and the cost of injuri
r juries can be
substantially aff i isi i i
enmrpris;as‘zy‘s a ected‘ by managerial decision-making withjy
It appears paradoxical that despite i i i
( pite increasing costs, inj
rates ha.ve not declined significantly. The following disc;xsuslil:y
summarizes the existing literature and data whjcﬁ
substar{tmt.e these three points. The implications of thes
conclusions are discussed more fully in Part III of this ArLiclee

A. Costs

'I‘he' announcement in 1993 that the national cost of
workers' compensation had reached sixty-two billion dollars®
reflects a continuation of the workers’ compensation “crisis” i
cost escalation. Compensation programs cost $2.1 billion i:
_1960, $5.2 billion in 1971, $20.3 billion in 1979, $53.1 billio
in 1990, and $57 billion in 1991.7 Expressed as an avera .
cost per'$100 of payroll, and thereby adjusting for aggre ai:
payroll increases, costs rose from $1.11 per $100 in 197(g) to
$2.27 per $100 in 1989.® The rate of increase of costs in
other social insurance programs, albeit significant, has been

.“2:‘;“':; d..lmacuned in part ll]..C. infra, the reduction of costs may not always be
- d wi 'ln ut_:tull reduction in the rate of illness and injury; it mey simpi.
ansociated with different claims filing behavior by workers or changed ,
ment practices which affect claims costs. manage
:5. Refer 1o note 2 supra.
u“_. Burton (1993), supra note 2, at 1. These figures are not adjusted for infla-
28. 1992 SOCIAL SECURITY BULLETIN, ANNUAL STATISTICAL S
f 3 UPPLEMENT 313 thi.
&Bémmﬁau W:r:‘? gTATla'I'ICA.L Sl'JPP.l; see t';ibo John F. Burton, Jr. & 'l‘imothly
x . ates: Nationg!l Avel
llf;l;lz DI:"fll‘NIIQ Widlln, JOoHN BUF‘IDN'S WORKERS' COMPENSATION Momn.c.,!p.m.'-’l‘::;
bm.;l :n “(unlmnu:u’ tfze nta; in 1989 at 2.225% of payroll utilizing adjusted rates
based on 44 el I‘Jl.lﬂ‘ﬁ It should be remembered that this is
b mg:,\d u‘m;:lrcenl of payroll paid lor.vlorkerl' compensation varies encrmously
o l:r?up 't.o Anodu.r, ranging from over $40 per $100 of payroll for
e e imbering mdulh-y in many jurisdictions to under $1 per $100 for
om eyoe‘ in finance gnd insurance. The spreading of riske and costs among differ
nun.‘b:p oyer groups is discussed more fully below, Part 1II infra. Note that the
o ‘ou‘elpnued as a percent of payroll is more useful than the aggregate costs of
- Emm- Bo&h the number of workers and the percent of the covered
;arkfm oree | grown in recent years: The number of workers covered by workers'
pe on programe rose from 45 million in 1960, representing 809% of the
wwﬂwnrh?}'m 94 lnlllho; in 1989,‘ or B7% of the workforce. John F. Burton, Jr.
A age: National Trends, State Differences, J 4
WORKERS' COMPENSATION MONITOR, July-Aug. 1992, at 1. gbvinunly, (:.:: iu‘::::

cost figures, unadjusted for workforce growth or for inflation, can be misleading.
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far less than these increases in workers’ compensation.29

Prior to0 1970, workers' compensation attracted little
attention: relatively steady and low costs for employers meant
that insuring against workers' injuries, diseases, or death was
a stable pmposition for both the property/casualty insurance
industry and employers.® Employers benefitted greatly from
this arrangement; workers' compensation insurance provided
them with broad immunity from tort liability for workplace
injuries and illnesses.” Workers received benefits that might
otherwise not have been available. Despite the evident
inadequacy of the benefit structure® workers and their

—

29. Edward D. Berkowitz & Monroe Berkowitz, Challenges to Workers® Compen-
sation: An Historical Analysis, in WORKERS' COMPENSATION BENEFITS: ADEQUACY,
EQUITY, AND EFFICIENCY 158, 172 (John D. Worrsll & David Appel eds., 1985) (here-
inafter Berkowitz & Berkowitz (1985). The rate of increase in workers' compensation
from 1960 to 1980 was, however, consistent with the growth in the total public and
private cash benefita for disability. Robert J. Lampman & Robert M. Hutchens, The
re of Workers' Compenaation, in NEW PERSPECTIVES IN WORKERS' COMPENSATION
113, 119 (John F. Burton, Jr. ed., 1988).

30. For example, from 1953 to 1972 workers’ compensation costs ross from 0.94
w 1.14 per $100 of paywoll, o 21% increase in a twenty year period; in contrast,
from 1973 1980, costs rose from 1.17 to 1.94 per $100 of payroll, a 66% increase
in seven Years. Worrall, Campenaation Costs, Injury Rates, and the Labor Market,
supra note 18, at 9. John Burton, using his own data, showed an incresse from’
0.586% of payroll in 1958 to 0.772% in 19872. Burton & Schmidle, supra note 28, at
1,912 & thl. 8.

31. For s more extensive discussion of the insues related to this extensive im-
munity, refar to notes 216 & 247 infro.

32. Benefit levels were, by modern standards, remarkably {ow. See THE REPORT
oF THE NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION Laws 13-14
(1972) [hareinafter CoMmMIssIoN REPORT] (stating that Congress declared in the Qocu-
pationsl Safety and Henlth Act of 1970 that serious questions had been raised about
the adsquacy of workers' compensation laws). This may well explain both the low
frequency of claims and the politically acceptable low level of cost of the program in
the pre-World War II years. Cu i generally luded claims from
eligibility which involved injuries which were the result of expected events; sccidents
were narrowly defined to include only the unexpected. For example, “[i}f » man
strained his back while doing regular work in the usual fashion, it was to be expect-
«d.” Id at 45. In addition, mosat occupstional disense and injury claima unrelated to
observable single traumatic events wers excluded from coverage. See id. at 50. Dis-
enses of everyday life, which could have been the result of pon-cecupational expo-
sures, were generally not p ble. Id of limitati luded other
claims because they began to run within a short time of the worker's last exposure
to the disease-causing agent, rather than when a disability developed or a diagnosis
was mnde. See W.W. Allen, Annotation, When Limitation Period Begins 1o Run
Aguinst Cause of Action or Claim for Contracting of Disease, 11 A.LR2p 277, 283-89
(1060).

On those claims which were approved, the amount that was paid was quite
low. In many states, statutes contained no tic lation of the i
weekly benefit paymenta. COMMISSION REPORT, supra, at 60. Maximum weekly bene-
fit levels therefore did not rise in the b of direct legisiati jon. As =
result, in some states the meximum weekly benefit amount remained static for
years. [d. Most states initially set a limit on weekly benefits of 60% of lost wages.

inter
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representatives accepted this system; low expectations in gen-
eral with regard to rights at work may have contributed to
this acquiescence. Employers’ costs did increase prior to 1970,
but at a relatively slow rate, despite a substantial increase in
reported injury rates during the 1960s.%

In the 1960s, public criticism began to focus on these
programs and particularly on the inadequate level of benefits
offered to injured workers by most states.* This criticism was
voiced in a political environment in which Congress was taking
aggressive steps to address excessive workplace injury and
illness rates by regulating workplace hazards.® Responding to
the criticisms regarding compensation programs, Congress
created the National Commission on State Workmen's
Compensation Programs as part of the Occupational Safety
and Health Act in 1970.* The Commission’s purpose was to
investigate alleged inadequacies in the state compensation
systems and to address calls to federalize workers' compensa-
tion programs.” The members of the Commission, drawn

Id. In 1972, a majority of claimants still received less than two-thirds of their lost
wages and, on average, maximum weekly benefits were capped at 55% of the atate's
average weekly wage. John F. Burton, Jr., The Twentieth Anniversary of the Nation.
al Commission on State Workmen's Compensation Laws: A Symposium: Observations
of John F. Burton, Jr., JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Nov.-Dec.
1992, at 1, 5 [hereinafter Burton, Twentieth Anniversary]. In a majority of states in
1972, the maximum weekly benefit was equal to or less than the poverty level for a
family of four. COMMISSION REPORT, supro, at 56. No stats allowed more than ten
years of recovery for m permanent total disability; most set the limit at below six
years. See id. at 65. In 1872, in eleven states the maximum permanent total disabil-
ity award was less than $25,000, an amount less than the average American worker
earned in four years. Id. Medical benefits for injuries were often limited and did not
provide for the full cost of care for serious injuries; initially, no program provided
for more than 90 days of medical benefite for an injury. ASHFORD, supra note 9, at
389. Furthermore, most states endorsed a system of settlement of claims which al-
lowed insurance carriers to settle a claim with an injured worker (or his or her
attorney) for amounts less than the full statutory benefit.

83.  Worrall, Compensation Costs, Injury Rates, and the Labor Market, supra note
18, at 7-9.

34. Major concerns about benefit levels and eligibility criteria, particularly for
occupationa) diseases, had been raised in well documented monographs in the 1840s
and 1950s. See generally ARTHUR H. REEDE, ADEQUACY OF WORKMEN'S COMPENSA-
TION (1847); HERMAN M. SOMERS & ANNE R SOMERS, WORKMEN'S COMPENSATION:
PREVENTION, INSURANCE, AND REHABILITATION OF OCCUPATIONAL DiSABILITY (1954).
These concerns did not hit public attention, however, until the renewed movement
for workplace health and safety also focused on the issue of compensation.

35. In 1969, Congress passed the Federal Coal Mine Health and Safety Act of
1968, Pub. L. No. 81-173, 83 Stat. 742 (1869) (superseded by the Federal Mine Safe-
ty and Health Act of 1877, 30 U.S.C. § 801 (1988), which expanded regulation to all
metal and tal mini In 1970, Cong passed the Occupational Safety and

Health Act, 29 U.B.C. 8§ 651.878 (1988).
36. ComMIBSION REPORT, supra note 32, at 13-14.
37. Id
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from industry, .labor, universities, state compensation pro-
g::tx:s, and the msurance' industry, reached consensus that the
8 programs were seriously deficient.® Ip its 1972 report

protection against interruption of income, sufficient medical
care and.rehabilitation services, encouragement of saf. c?”
and effective delivery of services sl
Rat.her than endorsing federalization of the program
advocating t.hat. remedies for work injuries be soughtgl:)uts'gr
the _compensation system, the Commission recomm x; s
;tmmng. the boundaries of the program.*! Whil(fn :c
. owlgdg.mg t_he need to improve workplace safety, the
¢ omml_asl:m did not address this goal in its ninete
essent.lal recommendations, which were all directed t.oe tfxn
expansion o.f benefits and eligibility and improvement of the
administrative design of the program.*? o e
In the event that thesge recommendations were not ado ted
by. 197.5, the Commission suggested that Congress .
leglslatx_on which would “guarantee compliance,™? ’I'heenac:
was to increase the level of compensation protection offeregofo
m]lfrefi workers in all states and to decrease the level of
:z;m!;lon among sta?e programs.* The resulting public debate
improvements in mandated benefit levels, which were
.enacted in many states,* contributed to substanéial and rapid
Increases in total program cost as both worker awarenessp:f

88 Id. at 24-25.
39.  The report atated, rather emphatically, that

on:o of the basic objectives of a modern worker' e ouragement of yordy

8 compensation program.” /d. at 87.

1d. at 35-40.
41, Jd at 25.
42, Id at 126.27.
43 Id at 127.

“ . : s
i b.m. :"f’“‘_.‘;‘ Intarstate variability was fueled both by concerna about ineq-
h,,..,d:v:.:m ll:tmnl and the r?lulting political concerns which are fod by d?e
Srdioms i:m}:hoy\ln can (or. l’.l.unk that they can) attain lower workers' com-
pensat ) d“ri:' erl:t.nt‘n“ '{‘hn 18 & concern which is often voiced by employers’
b .
o r H g in state workers’ .
o hp:.mmm;?:&hwmlmtpt ::y the National Commission, inten:me::‘n‘:::l.i-
ues ! i
uu:sg Faer) rre w2 %:{ue workers' compensation programs. See Bur-
o m Co'l‘ha lvc‘rnn state i with the essential r d
i mmu.Bwn.mnl“m::u;d fmm 6.8 in 1972, when the Report was issued, to 12.0
e T ieth Anniversary, supra note 32, at 5. Compliance with ﬁ;c
wgw.nuld . en slowed as costs escalated and states realized that
taken to federalize the program. he
12.7 (out of the possible 19.0) by 1992, 14,

action
Id. The average compliance reached only
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benefit eligibility and actual benefit levels rose.*® Thus, the
National Commission, the most concerted attempt to reform
workers' compensation since its inception, was at least
partially successful in its own terms: it contributed to
increases in the adequacy and availability of benefits. As costs
increased, however, the primary focus of political activism
shifted from the inadequacy of benefits to the impact of
continued interstate variations in cost on each state’s economic
development and the overall cost of the program to employers,
which some viewed as excessive.

Nevertheless, employers’ costs did not rise steadily after
1978. A rapid plunge in insurance prices (and therefore
employer costs) from 1980 to 1984 reflected the condition of
the financial market: high interest rates led to aggressive price
cutting by insurance carriers.” After 1984, however, the rapid
upward climb in employers’ costs resumed, causing the average
percent of payroll paid for workers’ compensation to climb by
13.3 percent per year from 1984 to 1990.* Needless to eay,
this growth rate outdistanced both the rate of growth of the
civilian payroll*® and the rate of inflation for this period.®

The aggregate cost of the program and its rate of increase
have met with rising hysteria. Insurance trade articles carry
titles such as “Workers’ Comp: 24 Months to Meltdown™ and

46. The national cost of workers' compensation doubled from 1970 to 1878. Mar-
tin W. Elsen & John F. Burton, Jr., Workers’ Compenaation Insurance: Recent Trends
in Employer Costs, MONTHLY LaAB. REv., Mar. 1981, at 4547.

47. John F. Burton, Jr., Workers' Compensalion Benefits and Costs: New Records,
JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Mar.-Apr. (992, at 1, 2 [herein-
after Burton (1992)].

48. Burton (1993), supra note 2, at 2. The specific figures for workers’ compen-
sation cost as a percent of payroll vary somewhat from one source to another. Bur
ton estimated the 1984 rate at $1.66 per $100 in 1984, and $2.27 in 1989. Burton
(1892), supra note 47, at 2 thl. 1. Federa! reports, which do not make the adjust-
menta in Burton's data and which include federal compensation programs, estimated
the rates ns $1.66 in 1984 and $2.36 in 1990. 1992 STATISTICAL SUPP., supra note
28, at 324 tbl. 9.B1.

49. Between 1984 and 1890, covered payroll increased by a total of about 67%,
from $1516 billion in 1984 to $2250 billion in 1890. "Covered” refers to total wages,
earnings, and salaries in employment governed by workers’ compensation. 1992 STA-
TISTICAL SUPP., supra note 28, at 131 tbl. 3.B2.

50. From 1984 to 1990, the average annual increase in the general Consumer
Price Index was about 4.6%. U.S. BUREAU OF THE CENSuUS, DEP'T oF COMMERCE,
STATISTICAL ABSTRACT OF THE UNITED STATES 469 (1992).

51. William Hager, Workers' Comp.: 24 Months to Meltdown, NATL UNDERWRIT-
ER PROP. & CASUALTY/RISK & BENEFITS MGMT. EDITION, Oct 29, 1990, at 13. The
notion that workers' ion is in meltd status is in thase articles.
See, eg., Diane Levick, I Keep I Profitable; Investments Net Insur-

ers Profit Despite Disasters, Best Makes Estimates for 1992, HARTFORD COURANT,
Jan. 12, 1993, at Bl (stating: *A ‘system meltdown is in the making' if meaningful
reforms aren't made in workers’ compensation insurance during the next seversl
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refer to the “death spiral™ and “nightmare™® of workers’
compensation. In one industry survey, seventy percent of
employers reported that workers’ compensation costs were
threatening their financial results;* in another, five of the
fifteen most highly ranked public policy concerns related to
workers’ compensation and workplace safety issues.*®

This perception of crisis is the direct result of increasing
aggregate, as well as enterprise-specific, costs. Because of cost
escalation, insurance carriers press for increases in rates
charged to employers;”® rate increases are, however, seen as
antithetical to business development in each jurisdiction in
which they are sought. Political and regulatory pressure is
brought to bear to restrain rate increases; insurers respond
that the rates are inadequate to support the costs and
threaten to leave the jurisdiction unless the state legislature
enacts programmatic changes which will restrain costs,
generally by reducing benefit levels, restricting eligibility for

years.”); Barry Meier, Some ‘Worker Leasing' Programs Defraud Insurers and Em-
ployers, N.Y. TIMES, Mar. 20, 1992, at Al, (discussing worker leasing fraud directed
sgainst state workers’ compensation pools, a lawyer for the National Council on
Compensation Insurance (NCCI) said, “ ‘This is just one more factor contributing to
the overall meltdown of the workers’ ion system.'”); Louisi Tries New
Path, ENGINEERING NEWS-REC., Nov. 11, 1991 (quoting Derreli D. Cohoon of the
Louisiana Associated General Contractors claiming: " ‘We were nearing meltdown
when companies would no longer be willing to write new [workers’ compensation]
coverage in [Louisiana]' "), Firms Flee Comp. System; Decision Could Benefit, Back-
fire on Texas Employers, BUS. INS., June 10, 1991, at 19 {(stating that Texas’ system
is i Itd " b of ive litigation and pro-claimant court rulings”).

62. Robert W. Klein, Regulation, Competition, and Profitability in Workers’ Com-
;l:;rguzaﬁan.llmumnu, JOHN BURTON'S WORKERS' COMPENSATION MoONITOR, Mar.-Apr.

, at 7.
32533;5 Catherine A. Novak, With Loss Control in Mind, BEST'S Rev., Apr. 1993, at

54, ln_ this 1991 study, 70% of the 576 employers who participated said workers'

costs are th ing their bottom line; 3096 said workers’ compensa-
tion costs would be out of control in the next five years, See David M. Katz, What
Employers Can Do About the Workers Comp. Crisis, NATL UNDERWRITER, PROP. &
CASUALTY/RISK & BENEFITS MGMT. EDITION, Jan. 7, 1991, at 21 (citing a study by
Tillinghast, a New York based risk management consulting firm).

56.  ALEXANDER & ALEXANDER, U.S. RISK MANAGEMENT SURVEY & (1992) (on file
with author). In this 6th annual survey, questionnaires were aent to 1900 risk man-
agers who were asked to rank, in importance to their companies, 74 legislative and
N.lu.hwry isaues. Most reapondents were executives at companies with sales of $500
million or more. Id. st 7. “Workplace health and safety topics, including five work-
ers{] ion issues, domi All der] & Allexander]'s findings.” Id. at 2.
In the overall ranking of categories, workplace health and safety issues placed firet.
Id. at 6. Workers compensation was projected to remain a critical issue in the next
three to five yeara. /d. at 2.

68. See Marian Freedman, Residual Markets: Bloated and Beleaguered, BEST'S
R&v., Doc. 1991, at 20, 20. For a discuasion of the residual market, refer to part
HLB.1.¢ infra.
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benefits, or expanding fraud units.”’

The price of workers’ compensation insurance to insured
employers is largely, but not exclusively, dependent on the
aggregate cost of benefits.® In 1989, the ratio of benefits to
costs stood at a comparatively high 0.70: that is, about seventy
percent of the amount paid by employers was paid in benefits
on claims.® The cost of benefits has increased steadily over
the last twenty years: $1295 million in 1960; $3563 million in
1971; $12,027 million in 1979; $30,733 million in 1988.%
Expressed in more useful form as a percent of payroll, benefits
rose from 0.59% of covered payroll in 1960, to 0.66% in 1970,
1.07% in 1980, 1.58% in 1989, and 1.70% in 1990.*' Thus, the
total cost to employers, 2.27% of payroll in 1989,% was (not
surprisingly) considerably higher than the cost of benefits in
that same year.®® Unaffected by the vagaries of the financial
and insurance markets, benefits, unlike employer costs, do not
decrease in response to high interest rates.

Aggregate benefits paid by all state and federal workers'
compensation programs are affected by numerous factors: the

57. See Freedman, supra note 56, at 20 (deacribing this process).

68. Benefits include all monies paid out in order to meet the insurer's obligation
to the insured. In workers' compensation claims, this will include any money paid
directly to the claimant and fees paid to health care and rehabilitation providers,
Other factors infl ing cost for empl include: the insurance pricing mecha-
nisms which assign employers to industrial classifications and then determine the
spread of risk through each class; the insurer's administrative costs, including legal
coats; the state of the financial market, particularly as it affects the interest rate
earned and projected to be earned on reserves; and the rate of return paid to inves-
tors or, in the case of mutual funds, to insureds.

59. This ratio has shown eome historical fluctuation, but remained at approxi-
mately the 70% lovel from 1983 through 1989. Burton (1992), supra note 47, at 2
thl. 1. 1t wes at a low of 54% in 1980; sinca 1982 it has fluctuated between 87 and

719%. William J. Nelson, Jr., Workers’ Comp ion: Coverage, Benefits, and Costs
1989, 8oc. 88C. BULL., Spring 1992, at 51, 66. Fluctuation in this ratio is primarily
the result of ch in the i and fi ial markets. See id. at 2. Of course,

fusals by state i to approve requested rate increases for the reg-
ulated workers’ compensation insurance market force the ratio of benefits to costs
upward. See Klein, supra note 52, at 7-8 (noting that only half of the rate increases
filed by the National Council on Compensation Insurance, the rating organization in
the majority of states, have been approved). It is important to note that as the total
amount paid by pl for kers’ insurance coverage rises, and
this benefit to cost ratio remains constant, the amount of money retained by the
inaurance carriers increases. Note also that efficiency in any insurance market would
argue in favor of reducing these non-benefit costs. This can be done: The West Vir-
ginia Workers' Compensation Fund, for example, pays out over 90% of its collected
premium in benefits on claims,

60. William J. Nelson, Jr., Worker's Comp 1984-88 Bench k Revisi
8ocC. Sgc. BULL., Fall 1992, at 41, 45 [bereinafter Nelson, 1984-88 Benchmark).

61. 1992 STATISTICAL SUPFLEMENT, supra note 28, at 313.

62. Refer to note 48 supra and accompanying text.

63. Id
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nature and degree of risk in covered industries, the size of the
workforce covered by workers’ compensation, the earnings of
the covered workers, levels of wage rates, severity and
frequency of paid claims, costs of medical and rehabilitative
treatment, the likelihood that injuries will result in claims, the
liberality of the review process when claims are litigated, the
administrative handling by state and federal agencies
(including the likelihood of settlement below full mandated
benefit costs prior to completion of litigation), and the
mandated benefit rates.® Benefits are divided among four
primary categories: temporary total disability, paid while a
worker is off work recovering from an injury or acute episode
of a chronic illness; permanent partial disability, for
permanent disabilities which do not prevent the worker from
remaining in the active workforce; permanent total disability,
for workers who are unable to return to work or to perform
work which is comparable to that which they performed prior
to the injury;*® and medical and physical rehabilitation
benefits, largely paid directly to providers of health and reha-
bilitative services who provide services to workers for their
occupational injuries and diseases. Numerically, about three-
fourths of claims involve temporary total disability® although
the majority of money is expended on permanent disability,
including both partial and total cases; most, but not all claims
involving permanent disability have their genesis in “lost time”
claims.”

A substantial portion of the total benefits paid goes to
health care providers and lawyers, not to injured workers,

64. See Lampman & Hutchens, supra note 29, at 121. A significant component
of the i in benefits attributable to benefit ratea was the resuit of increases in
weekly benefits. The National C on State Workmens' Compensation Laws
report in 1972 recommended that all states set the maximum weekly benefit at least
at the level of that state’s average weekly wage. Burton (1993), supra note 2, at 4.
Prior to 1972, states had paid, on average, 56% of this averags wage; by 1980, this
bad grown to an average of 91%, and many states had enacted automatic annua! in-
croases which tracked ths state’s average weekly wage. J/d.

65. In many jurisdictions, age, education, and skill of the injured worker will be

idered, in addition to medical impairment, in making a determination regarding

, in
permanent total disability. See 1C ARTHUR LARSON, WORKMEN'S COMPENSATION Law
§ 57.60, at 10-388, § 67.61(c), at 10437 to -438 (1993).

66. In 1986, 72% of all cases were those in which the workers suffered a tempo-
rary total disability. Nelson, 1984-88 Benchmark, supro note 60, at 44.

67. The percent of all benefits which are paid for temporary disability cases rose
from 18% in 1982 to 26% in 1986. Id. at 44. These figures appear to include the
cost of medical treatment for the injury. Payment for permanent disability cases,
both partial and total, accounts for one fourth of the cases but almost three-fourths
of the cash payments. Id. Examples of cases in which lost-time benefits are not paid
but permanent disability results include many occupational disease claima.
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however. The medical component of workers’ compensation
benefits has risen from 33.6% of total workers' compensation
benefit costs in 1960, to 40.9% in 1990,% to 50% in 1993%
In every recent year, the rate of inflation for medical costg
within the workers’ compensation programs has exceeded the
already alarming rate of increase in U.S. health care
expenditures generally.”

Notably, the level of litigation over claims has risen ag
benefit costs have grown. Payments to health care providers
who perform evaluations and to lawyers have been
increasing.” The medical cost component c¢an be easily
quantified because health care providers are paid directly by
the insurer. The cost of lawyers is more difficult to determine,
however. Defense of claims is generally included in the
administrative costs charged by insurance carriers,” but the
cost of legal representation to workers is almost always taken

68. Burton (1993), supra note 2, at 19 tbl. A6; Regaining Control of Workers'
Compensation Costs, MED. BENEPITS, Aug. 15, 1993, at 1 (citing a Towers Perrin
Publications Report published on July 15, 1993). This translates into $15,067 million
in workers’ compenssation medical costs in 1990. The increasing level of concern
about this cost can be found in the growing number of monographs and articles
focusing on it See, ., WORKERS' COMPENSATION HEALTH CARK CosT CONTAINMENT
(Judith Greenwood & Alfred Taricco eds., 1992) (hereinafter Greenwood & Tariccs};
Silvana Pozzebon, Do Truditional Health Care Cost Containment Practices Really
Workf, JOHN BURTON'S WORKERS' COMPENSATION MONITOR, May-June 1993, at 17,

68. Regaining Control of Worker's Compensation Coats, aupra note 68, at 1.

70. Burton (1993), supra note 2, at 18 tbl. A7 (Health Care Expenditures, US
and Workers' Compensation, 1972.1980). As a result of this troubling inflationary
spirsl, President Clinton’s Health Security Act (HSA) proposes that health care relat.
ed to workers’ compenaation claima be included in the cost containment strategies to
be applied to the health care system generally. In the proposal, health care costa
related to workers’ compensation claims would be managed and approved through
the regional health alliances and healith plans. The costs themselves will ultimately
be paid, however, by the workers' compensation insurance carrier. S.1767/H.R. 3600,
1034 Cong Rl' Sess. § lOOOZ(n)(l) (1993) States or regional health alliances may
dovel for of ble conditions
or dw workers’ mmpennuon carrier may | arrange-
ments directly with the health plan. Id § 10002(b) If the ﬂn-l verllon of health
care reform resembles this proposal, workers’ compensation premiums will not drop;
medical costs will continue to be paid through these p The HSA dat
a study and report regarding the workers' compensation provisions within two years
after implementation. Id. § 10022. As a result of cost containment efforts generslly,
the bope is thet the rate of increass of workers' compensation medica) costs will
decline.

71. LesuiE I. BODEN, REDUCING LITIGATION: EVIDENCE FROM WISCONSIN (1988).
Obviously, the i d d to chalk claims has not succeedsd in reducing
the overall costs of the some ploy agsert, h , that the aggreg
costs would be even greatar if litigation 'rm not pursued.

72. There are some exceptions to this, of course. Self-insured employers must

adits

pay the litigation costs inted with chall d claims th ives. In
some state funds (e.g., West Virginia) do not provide legal assistance on defense of
all claims.
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from the benefit amount paid directly to workers.™

As litigation and medical costs have grown, the relative
pmpomon of benefits paid to workers has declined and the
component paid to others—including medical providers,
lawyers, rehabilitation specialists, third party claims
administrators—has risen. Thus, while the amount of total
benefits paid has increased as a percent of payroll, the amount
that is paid directly to individual injured workers may not be
increasing or may be doing so at a much slower pace.™

Workers' compensation costs can no longer be
characterized as modest and stable. Presumably, the incentive
to reduce claims should have risen with these costs.
Unquestionably, escalation in costs has provoked a steady and
insistent call for new reform of the workers’ compensation
system. While states continue to amend their workers’
compensation laws, often on an annual basis, the OSHA
reform bill pending in Congress now calls for a second Nation-
al Commission to study the adequacy and efficacy of the
current workers’ compensation system.™

73. States often regulate the feea that can be charged by claimanta’ representa-
tives. See, eg, W. Va. CoDE § 23-5-6 (1993) (limiting claimant's attorney's fees to
2086 of 208 weeks of benefita).

74. 'The nwnbers available on this are somewhat contradictory. According to one
source, National Council on C. Insurance show that workers’
compensstion delivered the same direct economic compensation, on average, to an
injured worker in 1989 ($6049) as it did in 1980 ($6044), but thst the amount paid
to medical services providers rose by 63%, from $2188 to $3564, on average, during
the same period. Michael Pritula, Starting Over in Workers’ Comp., 92 BESTS REv.,
Jan. 1992, at 22, 24 (numbers adjusted for inflation). If these numbers are accurate,
then it is difficult to accept the assertion that increasing levels of benefits are exac-
erbating the problems of moral hazard as workers file claims in increasing numbers.
Rafer to note 16 & 18 supra. Nevertheless, Pritula indicates that the number of
claims grew from 21 to 28 per 1000 workers in the period from 1984 to 1989, not-
ing that this occurred at least in part b i s failed to hasize safety
programs. Pritula, supra. In contrast, only a slight increase in compensable cases
per covered worker was observed between 1950 and 1980. Lampman & Hutchens,
supra note 20, at 124. In any event, the total cost per claim has undoubtedly been
increasing. Eatimates of this trend vary somewhat. One source asserts that the aver
age oot per claim, when not adjusted for inflation, has tripled over the lnat decade.
Raiborn & Payne, suprc note 2, at 564. The important conclusion to be drawn here
is that the primary component of increasing cost may be the cost of medical and
other services.

76. H.R. 1280, 103d Ccn‘ lnt Sess., Title XIII, § 1301 (1993). The bill would

blish a 16 ber C: which would have the following duties: to review
the recommendations of the prior National Commission to determine the extent to
which they were implemented and the barriers to implementation; to study the fea-
sibility of utilizing worker's compensation data to target loss prevention activities on
bigh risk occupations; to study workers’ compensation laws to determine whether
they affoctively meet fi ial and medical needs of injured workers, whether the
administrative systems under the laws are adequate, and whether they provide ade-
quately for occupational injuries and illneases, including sufficient recuperative time
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B. Injuries

Public concern about the persistence of occupational
injuries is almost always spurred by the occurrence of
workplace catastrophes. The fire at Imperial Foods in Hamlet,
North Carolina, which killed twenty-five workers and injured
another fifty-six, recently stimulated another round of
concern.” Mainstream professional publications, such as the
Journal of the American Bar Association, joined the voices of
health and safety activists and labor unions in expressing
concern about the persistence of serious workplace hazards.”
The fact that this expression of public concern and outrage
tends to dissipate between catastrophes does not mean that it
is not justified: Rates of reported occupationally-induced
injuries and illnesses have simply not declined in recent years.

Quantifying workplace morbidity and mortality is not easy.
When the Centers for Disease Control and Prevention (CDC)
convened an expert panel, chaired by a well-regarded injury
epidemiologist,” to discuss prevention of occupational injuries,
a considerable amount of its early discussions focused on the
lack of reliable data and the discrepancies among various
reporting systems.™ The panel was ultimately forced to admit
that there was not even an accurate count of traumatic
occupational fatalities, presumably the most objective and
easily counted events among occupational injuries. Estimates of
deaths due to traumatic occupational injury vary widely. The

before an injured worker returns to full duty; to investigate the relationship between
worker's compensation, safety and health programs, and insurance rates and servic-
es; to determine the feasibility of preempting state workers’ compensation laws with
a national program; and to evaluate the factors ponaible for i diffe
tials in premiuma for high hazard occupations. Id. § 1301(cX1)-(4).
76. Peter T. Kilborn, In Aftermath of Deadly Fire, A Poor Town Struggles Back,
N.Y. TiMes, Nov. 25, 1991, at Al.
77.  Jon Jefferson, Dying for Work, A.B.A. J., Jan. 1993, at 46. Although noting
that “safety today is better than ever,” Jefferson also notes:
{Tlhings may be getting worse again: In 1990 alone, injury rates rose by 6
percent, and occupational illness rates jumped by 17 percent . . . . Why are
80 many U.S. workers hurt or killed on the job? The main reason, according
to many workplace-safety advocates, is a serious lack of government commit-
ment and resources.

Id. at 47.
78. Susan P. Baker, Professor at Johns Hopkins University School of Public

Health served as chair of the panel; she is the firat editor of Injury Fact Book (2d
od. 1991) as well as author of numercus articles in the area of injury epidemiology.

79. As a member of the panel, | had the opportunity to listen to the serious
concerns raised by epidemiologists and other public health professtonals regarding
the abysmal state of data in this field.
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National Safety Council reported 10,400 fatalities in 1989.%
In that same year, the National Traumatic Occupational
Fatality (NTOF) study conducted by the National Institute for
Occupational Safety and Health (NIOSH) reported 5714
deaths® and the Bureau of Labor Statistics (BLS) reported
3600." Despite these numerical discrepancies, all of the

80.  NATIONAL SAFETY COUNCIL, ACCIDENT FACTS 37 (1991) [herei
) Y nafter ACCIDENT
FA(:TB]. Awordlmg to National Safety Council (NSC) figures, the workplace death rate
dpc]lna-d -ult!ll.y.from 1938 to 1990. Id. The figure of 10,500 covers both the public
and p;:um civilian work force but excludes deaths due to homicide or suicide, de-
spite i ing leve! of ional h ides reported :
Statistics. Refer to note 82 infra. P b the Bursau of Labor
81. The figure of 5714 represents a traumatic fatalit; ivi
) Y rate of 5.6 per 1000 civil-
jan workers. The_ NTOF program, which began to study occupational fatalities for
the year 1980, is based on a study of death certificates, not employer reporta.
NIOSH collects da.nth certificates when the decedent was 16 years of age or older
‘.nd the death cortificate has a positive response to the injury at work item. Unpub-
lished data from f.he NTOF study which covers the period 1985-89 was supplied to
the -uu_xor by Elinor Jenkins, Division of Safety Research, National Institute for
Occupational Sdety and Health, Aug. 15, 1993. NTOF data for the period 1980-85
u; be ;‘::mi in NAO'I’:;(C)NAL INSTITUTE FOR OCCUPATIONAL SAFETY AND HEALTH, Na-
TIONAL UMATIC UPATIONAL FATALITIES, 198019 bli
ToaL e 1985 (1988). As the 1988 publica-
The accuracy and completeness of death certificate data
depends upon the
knowledge and accuracy o_f those who fill out death certificates. It is likely
that some cases are missing from NTOF. For example, it is suspected that
NTOF excludes some occupational motor vehicle fatalities and some occupa-

tional homicides b these fataliti N A b
‘injury at work." may not always be identified as
Id. at 1.2,

'l'ha. NTOF dn.h for the period 1980 through 1989 indicates that 62,289 civilian
warkers died from injuries sustained while working during this period. CENTE‘.B FOR
DISRABE CONTROL & PREVENTION, NATIONAL INSTITUTE FOR OCCUPATIONAL SAPETY
AND HEALTH, FATAL INJURIES TO WORKERS IN THE UNITED StatEs, 1980-1989: A De-
cADlB OF SURVEILLANCE x (1993). The leading causea of these fatalities were. motor
vehicle cr'uhal {23%), 1 hi lated incid, (14%), homicides (129%), falls (1090),
eloctrocutions (7%), and being struck by falling objects (7%). Id. It ia iln'ernu'n‘ !a'
note that the fatality rate for male workers (9.8 per 100,000 workers) was 12 timea
:.‘oh&;oth'.:]'hr wo::nn (0.8 per 100,000). Id. The average annual fatality rate per
1 ,“ xi'cl ian workers decreased from 8.9 in 1980 to 5.6 in 1989, & 37% decrease.

82.  BUREAU OF LABOR STATISTICS, U.S. DEP'r OF LABOR, Buri. No. Occu
PATIONAL INJURIES AND ILLNESSES IN THE UNITED STATES B’Y InDUSTRY 21::3990 (1892)
[hmmnﬁar BLS 1_990]. This figure represents the BLS annual survey of occupation-
al fl'uhuel for private sector 1 with 11 ploy or more. However, BLS
admita that “fatalities are difficult to in an blishmer .m:-"- and
Mm, the Bureau believes that the count of fatalities presented . ily.li"njf-'
icantly understated.” Id. at 7. It that the diff in the numbers be-
:vo:n '.Iu‘ NT.OF and BI.lS hapor!ed fatality rates represent an underreporting of
;:‘ldlnjunu in levarl_l h.l[h _nll( industries in the BLS data. Nancy Stout-Wiegand,
sumqumpulwml Injuries in US Industries, 1984: Comparison of Two Nalional'

;:[:;ehf:ll;:u. 8 Am. J.uPUB. HEALTH 1216, 1216 tbl. | (1988).

) nas, however, recently revised its reporting of occupati iti
its first N-no.nal (Fenlhun of Fatal Occupational Ir\iuri:: BLS re::.t::.(li(){g;.::t‘:l'i.ti:
due to work injuries in 1992; about one-third of these resulted from highway acci-
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commentaries on these numbers agree on the following: the
number and rates of occupational fatalities have certainly
declined over time;*® the documentation of these deaths is
inadequate; and, irrespective of the final tally, these fatalitieg
can be prevented and, therefore, occur too frequently.*
Statistics on the incidence and severity of non-fatal work-
related injuries and illnesses are maintained by the Bureau of
Labor Statistics (BLS), based upon reports supplied by
employers under the mandatory reporting requirements
instituted pursuant to the Occupational Safety and Health Act
of 1970.% Questions continuously arise regarding the validity
of the statistics developed in this program as well: both the

dents or homicides (each of which accounted for over 1000 deatha). BUREAU OF La-
BOR StTaTISTICS, U.S. DEP'T OF LABOR, USDL-93-406, U.S. DEP'T OF LABOR NEws,
Oct. 1, 1993, at 1 (hereinafter U.S. DEPT OF LABOR NEWS]. In comparing occupation-
al fatality figures from the above three sources, i i ra have Juded that
substantial undercounting of fatal work injuries results from relying on a aingle
source for data. Of 5682 work fatalities identified from two or more source documents
in Colorado and Texaa in 1990, 562 (97%) were identified in death certificates, 361
(62%) were identified in workers’ compensation reports, and 191 (33%) were identi-
fied in the fatality reports pl bmitted as required by OSHA. Digests of
Important Publications, JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Mar.-
Apr. 1992, at 25 (citing Guy Toscano & Janice Windau, Further Test of A Census
Approach to Compiling Data on Fatal Work Injuries, MONTHLY LaB. REV., Oct. 1991,
at 33-36). The new BLS National Consus, which drawa on multiple sources of dats,
presumably represents a more accurate count. See Guy Toscano & Janice Windau,
Fatal Work Injuries: Results From the 1392 National Census, MONTHLY LAB. Rev.,
Oct. 1993, at 39 (noting that the elderly, workers in farming, transportation, mining,
and construction have higher risk of workplace fatalities).

B3. The National Safety Council data, for instance, show deaths to have declined
from 14,500 in 1833 to 10,600 in 1990. ACCIDENT FACTS, supra note 80, at 37. Some
hazardous industries have ahown a substantial decline in fatalities. In coal mining,
for example, 1000 miners were killed annually in the 1930s and 1940s; that number
had declined to about 100 deaths per year by 1982. COMMITTEE ON UNDERGROUND
CoAL MINE SAPETY, CO ON ON ENG AND TECHNICAL SYSTEMS, TOWARD
SAFER UNDERGROUND CoAL MINES 43 thl. 4 (1982).

84. The failure to have some certainty about the numbers affects not only dis-

i about ion but aleo makes it i ible for epidemiologists to fol-
low trends and set priorities for prevention. The CDC Injury Report comments: “De-
spite the limitati isting data indi that the itude of occupstional injury
is staggering. . . . ldeally, all occupational injury should be considered unacceptable,

ially severe tr i ional injury resulting in death: objectives that call
for reductions should be considered minimal goals.” CDC Injury Rsport, supra note
9, at 331, 348. Notably, current BLS statistics indicate that 40% of occupational
fatalities occur in transportation accidents and 20% involve assaulta or violent acts.
U.S. DEF'T OF LABOR NEWS, supra nots 82, at 3. Known preventive strategies, such
as safety devicea for motor vehicles (e.g., airbags) and effactive gun control might
therefore result in signifi reductions in workplace deaths.

85. 29 US.C. § 657(c) (1988); see 20 CF.R. § 1904 (1894) (regulating the record-
ing and reporting of occupational injuries and ilinesses).
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data collection process itself® and potential employer incen-
tives to underreport” influence the final counts. One recent
report estimated that BLS numbers understate the seriousness
of workplace injuries by a factor of four to nine times.®® Nev-
ertheless, this data base is the primary one which provides a
glimpse into the current status of occupational morbidity—and
it is not an encouraging picture,

Over six million occupational injury and illness cases were

86. For example, length of time off work in thess numbers i
way in which BLS closes the reporting period and other lpeo:iﬁc:“n;.:ec::ll:;'wt‘:el’x{m&f
odology underlying the data. Arthur Oleinick et al., Current Methods of Eatimati
Severity for Occupational Injuries and Ilinesses: Data From the 1986 Michigan Co:lg
p,;gh;;ui:z ﬁomper;aablc Injury and Ilineas Database, 23 Am. J. INDUS. MED. 231
(1993). ational Academy of Sci report luded
;ndgnepon.in‘ p; the BLS annual survey. COli!NNTlNG Imu‘-“;’; m&;;‘dl;n‘l:;

'ORKPLACE; POSALS FPOR A B
et oo ooon ETTER SYSTEM (Earl S. Pollack & Deborah

87. During the 1980s, several large ! B were subj d to sub inl
fines by OSHA for their failure to report injuries accurately. Burton (1893), sy :u
nnh.'_2. at B. Some commentators postulate that these fines may have increu;zd fh
likelihood that employers are currently reporting more accurate numbers. /d. Oth ;
based upon the low likelihood that OSHA will ever infpect most workp\a;:el (hec::e
tba. OSI"I.A‘:::d;et l‘uppom fu: too few inspectors to ever reach most enterprises),

P to have * i ives” .
Telephone Interview with James Weeks, Sc. D.fm:::io:dém:el:b ;leu:i;n;:\ort-
tist, George Washington University (Aug. 10, 1993). Dr. Weeks suggested that :J:‘e
BLS numbers are so inadequate s to be “garbage.” Id. The reporting problems are
compounded in the case of occupational diseases; the disease may be linked to an
.xp'ocure ‘.vhich occurred many years earlier, sometimen ‘at another workplace. Occu.
p:uo_m.d duieu‘l‘da‘:_a aluo_-uﬂr’en from the lack of experience of many primu.-y care
n of ional disease. Additio i
::mp.me?u-;;“); be disinclined to provide such diagnoses mn:vlz'k::-m:.b:ywl;ler:r:
me eligible for compensation benefits, See, eg, Johns-Manvi

Conten Costa Sup. Ct., 612 P.2d 948, 953.55 (c.f.gmeot;n('ﬁnd:z' i ?:Eh:y
when the company medical department failed to disclose to workers that their X.
rays revesled asb. . lated lung ab lities, when the workers continued to be
c_lwod to u.bntm in the workplace, resulting in aggravation of the workers’ condi-
tion). The legislature in California later codified this holding to create linbility when
an employer fraudulently conceals the existence of an injury and its connocﬁoyn with
;ql:l:‘l:yu:e:t. CCOA!.BOLIABA (233175% 56 (;%(?’2 (West 1992); see alao Millison v. E.1. duPont de
wn not limited to workers' . O"U- ‘lf:g:: (t:::'-m‘ 'dnt t’{“ lill.mhffl mv?n"
injuries &om the employee); Martin v. Lancaster Battery Co..‘, 606 A.ﬁz 444 (Pa
'lWZ) (nlllo\vm‘ the plaintiff to recover when the employer fraudulently witbheld.
information from the employee, preventing the employee from taking action to re-
'duea the severity of his condition). The same incentive that can lead employers and

to to reduce h ds can nlso lead them to hide i i

e infe tion,

:II:)RD, #upra note 9, at 404. Thus, the issue of data in this area is tied"::‘:o:ll;
Various economic incentives, but aleo to the complex i i i
Ims%lvynn and workers. Refer to part 1I1.C infra. piex Interrelationahip between
NY .'n Arthur Oleinick & Jeremy V. Gluck, Faulty Data Play Down Job Injuries,
h.n- MES, Aug. 15, 1993, at F13 (noting that “this gross inaccuracy about impor-'
t health and safety data carries ominous implications for public policy”®).
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reported in private industry in 1991.%2 Of these, almost 2.8
million were serious enough for the worker to lose work time
or experience restricted work activity,® resulting in 60
million reported lost workdays in that year® The incidence
rate for injuries in 1991 averaged 7.9 per 100 full time private
sector workers, ranging from an average of 2.3 in finance and
insurance industries to a high of 12.8 in construction.” The
rate of injury for the service sector (6.4) was, not surprisingly,
lower than the rate for goods producing industries, which
averaged 11.3 cases per 100 full time workers.”

In addition to the sheer volume of the numbers of reported
injuries, which public health officials and advocates view ag
“largely preventable,™ three aspects of the data reported by
the BLS are particularly troubling. First, while the incidence
of all reported illnesses and injuries declined somewhat from
1972 to 1982, it has edged upward in recent years. It is
true that the total count of injury cases in the BLS data base
involve a considerable number of minor injuries.® More
troubling, therefore, is the fact that the rate of injuries
involving time lost at work (injuries which are presumptively
more severe) has not declined® and that the average length

89. BURBAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, BULL. 2424, INJURIES
AND ILLNESSES IN THE UNITED STATES BY INDUSTRY 1991, at 2 (1893) [hereinafier
BLS 1991). This is & rate of 8.4 per 100 full time private sector workers. Id

90. Id. The National Safety Council, which counts only injuries which result in
loat time, reported 1.8 million disabling injuries for 1990. ACCIDENT FACTS, supra
note 80, at 34. A disabling injury is defined in this report as one which results in
death, permanent disability, or any degree of temporary total functionsl disability
beyond the day of the injury. fd. at 105.

91. The National Safaty Council estimated loat workdays at 75 million for 1990;
in this figure, fatalities are included at an average loss of 150 days per case and
permanent jmapairments are included at actual days lost plus an allowance for lost
efficiency resulting from impairment. ACCIDENT FACTS, supra note 80, at 35.

92. BLS 1991, supra note 89, at 2.

93. Id

84. Refer to note § eupra.

96. BLS 1891, supra note 89, at 1 tbl. 1. Total cases declined from 11.0 per 100
workers in 1973 to a low of 7.6 in 1983 and thean rose to 8.8 in 1990. Data for 1991
shows a slight drop (to a rate of 8.4); it is too early to say that this represents a
reversal of the earlier trend. Id.

96. Racordable injuries for BLS purposes include sll injuries—such as cuts, frac-
tures, sprains, amputations, etc. which result from work-related events—which in-
wolve loas of consciousneas, restriction of work or motion, trenafer to another job, or
medical treatment (other than first aid). Id. at 73.

97. Lost workday cases were reportad at a rate of 3.3 cases per 100 workers in
1972 and 4.1 in 1990. This figure also dropped in 1991, to 3.9 cases per 100 work-
ars. Id. This is despite tha fact that the use of lost workdays as a criterion for “re-
porting injuries or as a proxy for severity . .. may be misleading because of the
employer's incentive to return injured vlarken to the workplace to avoid ‘reportable’
injuries, even if they cannot perform their usual tasks.” CDC Injury Report, supra
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of time lost as a result of these injuries has steadily
increased.®

Second, reports of occupational diseases involving
cumulative trauma have skyrocketed. Injuries are generally
defined as the result of a single traumatic event®
Occupational diseases comprise everything else: acute and
chronic illnesses including those caused by inhalation,
absorption or ingestion of substances, and repeated exposure to
a particular hazard.'® In general, occupational diseases are
consistently underreported in all data systems; uncertainty
regarding causality, existence of these diseases in the general
population, long latency periods before symptoms appear, as
well as scientific disagreement, mean that illnesses caused by
work are much less likely than injuries to be reported by
employers on OSHA forms or to be reported by workers to
workers’ compensation programs.'” The recent phenomenal
growth in the reporting of musculoskeletal problems resulting
from cumulative or repetitive trauma is significant from
several vantage points. The sheer numbers are alarming: of
the 368,000 new cases of occupational disease reported by

note O, at 334.

88. Lost workdays per case rose from 47.9 in 1972 to 86.5 in 1991. BLS 1991,
supra note B9, at 1.

9. For example, OSHA defines occupational injuries as “any injury such as a
cut, fracture, sprain, amputation, etc., which results from a work accident or from a
single instantaneous exposure in the work environment.” /d. at 42,

100. This is the BLS categorisation. Some workers' compensation programs claasi-
fy any health effect of an acute event an an injury. For example, an acute exposure
to chlorine resulting in respiratory damage may be characterized as either an injury
or an illness, depending upon the system.

101.  Several empirical studies confirm that diseases are grossly underreported in
warkers' data. For le, only 24% out of over 600 individuals diag-
nosed with severe work-related silicosis in state-based surveillance programa in Mich-
igan and New Jersey, ever filed for workers' compensation benefits. Ken D.
Rosenman ot al., Mortality Rates Among persons with Silicosis Reported to Two State
Based Disease Surveillance Systems, in PROGRAM SYLLABUS, SECOND INTERNATIONAL
SYMPOSIUM ON SILICA, SILICO8IS, AND CANCER 174-87 (1993). Similarly, in a study of
238 people with work-related carpal tunnel syndrome, only one-third filed claims for
compensation. Rebecca S. Miller & Donald C. Iverson, Carpal Tunnel Syndrome
Study in ASPN: Final Report (1990) (on file with the author). A 1980 report aati-
mated that 3% of occupational diseases, and 43% of occupational injuries, received
compensation in 1871. U.S. DEP'r OF LABOR, AN INTERIM REPORT 10 CONGRESS ON
OCCUPATIONAL DISRASE (1980); see also ASHFORD, supra note 9, at 416 (noting that,
at tha hme his boock was written, occupational disease accounted for only 1% of

tion Ashford also provides a general di ion regard-
ing the \mdnrrcvon.m; of occupational diseases), WHITE, supra note 9, at 43 (esti-
mating that 5% of oocupational diseases result in eompenntlon clmml) Theu eati-
mates regarding the extent to which di are are
based upon suppositions regarding the true underlying rate of disease.

ly
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employers in 1991, 223,600 were cumulative trauma cases,'®?
Repetitive trauma cases rose from eighteen percent of reported
occupational illnesses in 1981 to sixty-one percent in 1991;'®
in fact, almost all of the increase in reported occupational
illness is in this category.'™ These claims are coming from
both goods-producing and service industries.'® This means
that the anticipated decline in illnesses associated with work
is not occurring because of increases in reported cases in the
relatively less hazardous industries.

Third, the industries identified by BLS to be “high impact®
(i.e., industries reporting 100,000 or more injury cases in 1991)
included primarily service sector industries with large numbers
of workers.'® Although the rates of injury and of severe
injury in these industries are lower than the rates for most
manufacturing and mining jobs, the number of injuries in non-
hazardous industries has important implications for the
persistence of occupational injuries.

Finally, and perhaps most troubling, the vast majority of
reported injuries involve old and familiar hazards, not new
ones. The largest number of reported injuries result in mus-
culoskeletal disorders. Workers file claims for strains and
sprains, being hit by or struck by objects, falls, and machinery
and motor vehicle mishaps. These injuries involve well known
hazards for which there is a substantial literature that
explores preventive techniques.'”’

In short, the available data demonstrate a troubling
persistence of occupational injuries and illness, in both goods-
producing and service jobs. The incidence of illnesses and in-
juries which require time off from work and significant medical
treatment has not declined as health and safety regulation has
expanded, compensation costs have risen, and the economy has
shifted from goods to service-producing jobs.

102. BLS 1891, supra note 89, at 6.

103. Id. at 5 thl. 6.

104. Jd at 5 cht. 5.

106. Id. at 6.

106. Industries reporting more than 100,000 injury cases in 1991 were: eating
and drinking establishments; hospitals; grocery stores; trucking and courier services;
ing and } care faciliti departinent stores; motor vehicles and equip-
ment manufacturing; hotals and motels. Id. at 2 tbl. 3.

107. The strains and sprains result primarily from material handling such as
lifting and carrying heavy objects. Falls often occur because of slippery floors. Cali-
fornia Insurance Study, supra note 7, at 1-6; see also CDC Injury Report, supra
note 8, at 34043 (stating that the top 10 injury categories were selected because
they occur frequently, are often severe and often preventable; they include injuries,
such as burns and lacerations, and external causes, such as [alls and motor vehicle
mishapa).

AR,
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C. Costs/Injuries

Three issues must be addressed in e.xploring Fhe
relationship between compensation cost e'scalatlon and high
occupational morbidity and mort.ality. Flrst.,what are Fhe
possible explanations for increasing w.orkers compensation
costs? Second, how have employers and insurers responded to
escalating costs? Third, is there any evidence that employers
can effectively decrease compensation costs?

1. Explanations for Cost Escalation. 'Explanations
regarding the escalation in workers' cofnpensatxon costs gnd
the persistence of injuries cluster into five cat.egonee:'
persistence of workplace hazards, attributes of the v:'orkers
compensation system, worker behavic.n'., demographic ' gnd
industrial changes, and reporting variability and data validity.

a. Persistence of workplace hazards. Although internal
inflation of costs due to legislatively mandated _beneﬁt .levels
and rising medical costs account for a substantial portion of
the cost escalation in workers’ compensation, the remaim?er of
the escalation is closely linked to the number and severity of
reported injuries.'® The rate of reports of relatively severe
injuries which are costly to compensation systems f:h.mbed
through the 1980s.'® Workers are still getting injured;
compensation costs are rising as & result of the incidence of
reported injuries and illnesses.

b. Attributes of the workers’ compensation system. Wide
variations in costs, injury rates, and benefit levels among
states make it difficult to assess the impact of changes in
definitions of compensable conditions and of structural changes
in workers' compensation systems. In fact, there is remarkably
little correlation among rates of reported injuries, state rank-
ing by liberality of benefit levels, and employer costs for

108. The oocurrence of injuries or illnesses and the filing of claims (or repoﬁ:in.
of injuries) are not equivalent. Refor to note 101 supra. To the extent th! claims
are not filed, even if an injury has occurred, costs will be reduced deapite the per-
sistonce of injuries. For some employers, whose interest focuses '°I,EI¥ on the costa

iated with jon claima, the goal therefore becomes to limit the frequen-

oy of the filing of claims rather than to limit the injury rate. For a full discussion
of this issue, refer to part IIL.C infra. )
109. Refer to notes 8082, §7-98 supra and mccompanying text.
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compensation.''® States with high aggregate costs report both
high and low rates of injury.

Nevertheless, certain changes in the workers’ compensation
systems have unquestionably contributed to increasing costs.
The recognition of the work-relatedness of health conditions
has expanded dramatically over the last thirty years. Not
surprisingly, recognition of new compensable conditions
expands compensation costs. At their inception, workers’
compensation programs focused on providing benefits to those
individuals who were injured in “accidents’—traumatic,
unexpected, observable events.!!! This led, for example, to
the exclusion both of occupational diseases and musculoskeletal
injuries resulting from repetitive trauma. Over time, this
definition expanded to include diseases caused by exposure to
both physical and non-physical agents such as dusts, fumes,
and noise.!'?

For example, a 1992 article in an insurance trade journal
noted that Aetna Life and Casualty had found that forty-five
percent of its claim payments were for cumulative trauma
disorders.””® Thus, at the same time that new technology has
contributed to these injuries,' and their reported incidence

110. See ELEVENTH ANNUAL GRANT THORNTON MANUFACTURING CLIMATES STUDY
162-63 (1990) [hereinaftar GRANT THORNTON STUDY (showing wide variation in rank-
ing of states with regard to statutory benefit levels and employer premium costs);
Burton & Schmidle, supra note 28, at 10. Ashford notes that “there does not appear
to be a i lationship . . . b the level of benefits and the safety
record in the State.” ASHFORD, supra note 9, at 308. Furthermore, there is a sur-
prisingly poor correlation between premium rates and average benefits across states.
Id.

111. Refer to note 32 supra.

112. Problems with determining compensability of occupational diseases are com-
pounded by the fact that many warkers' compensation systems historically excluded
diseases of everyday life (even if arguably ionally d) or set of
limitations based upon time of exposure, which may have occurred years before the

worker developed the disease and di od its work-related Difficuities in
proving “work-relatedness” also result in increased litigation over the compenasability
of conditions. As noted above, the vast majority of jonal di are probabl

pot compensated. Refer to note 101 supra.

113. Aetna Ergonomics Workbook Now Available to Employers, NAT'L. UNDERWRIT-
ER, PROP. & CASUALTY/RISK & BENEPITS MGMT. EDITION, Oct. b, 1992, at 15; see
also Junius C. McElveen, Jr., Recent Trends in Workers’ Compensation, 18 EMP. REL.
Law J. 2565 (1992) (noting large incremse in repetitive trauma claims); Ruth Gastel,
O ional Disease: I Issues, IN8. INFO. INST. REP., Jan. 1983 (indicating
that “[slome insurance industry data support the BLS figures. However, several in-
surers believe that a much grester proportion of workplace injuries than is indicated
by the BLS data are due to cumulative trauma. In an informal survey of its nation-
al accounts. ono large national insurer found that about 45 percent of injuries and

3 were due to repetitive motion

63 percent of - jon claim pay
injuries.”).
114. California Insurance Study, supra note 7, at 35.
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has risen dramatically,'® workers’ compensation systems
have expanded their willingness to compensate for illnesses
caused by non-acute events. This expansion of the flexibility of
the definition of compensable conditions, and the accompanying
growth in claims filing, causes some employers and insurers to
be highly suspicious about the diagnoses.'!®

Even with the large number and size of compensation
claims currently associated with repetitive trauma, these
claims are probably vastly underreported in the compensation
systems. In one study, twenty percent of people afflicted with
cumulative trauma disorders became unable to work and
another thirty-five percent required modified work activities
but only about one-third of the workers with occupationally:
caused disorders filed claims for compensation.'”’ The impli-
cation of trends in cumulative trauma disorders and claims is
troubling: the changing nature of work does not promise either
reduced injury rates or fewer compensation claims.!'® In fact,
the pandemic nature of some cumulative exposure djseases'
could bring massive costs to compensation systems if the rate
of claims filing actually reflects the incidence of the
diseases.'?®

115. Refer to notes 102-05 supro and accompanying text.
.116. This suspicion has been applied to cumulative trauma disorders. Similarly
insurers are now expressing concern about diagnoses of reflex s i ;
(r_tsp) syndrome, a relatively rare condition i‘:xnwhich a -implzmi:;::\;t:\:;mt:;';:i
.nnuﬁunt and persistent pain. “While RSD is a very real and debilitating condition
insurers are concerned that increased knowledge about it is causing an increase ir;
the number of RSD diagnoses and claima. . . . Costs associated with RSD can be
enormous as patients and doctors search in.” 3
Comp Claims, MED. BENEFITS, Aug. 30, 199‘;’ a:n;;-elrlu. (0 the pain” New Workers
117.  Miller & Iverson, supra note 101, at 9-10 tbl. 18. There were a total of 552
people with carpal tunnel syndrome in this study. Id. at 9. The disorder was job-
rlelnad ‘for 439% of these, or 238. Id. at 9. Of the 552, 14% filed workera’ compensa-
tion cl.um. Id. Therefore, if only people whose disorder was job-related filed claims,
m?e-durd of those who could legitimately file claims did so. Lawrence Fine MD’
([]))?;g;‘s;f ‘d:; IIZ‘)‘iv"i.lioul «I)f Surveillance, Hazard Evaluation, and Field étuciin:
of the National Inatituts foi i
this study at the New Chall il'lf :‘OW“P_“W"":{!S:]{;'-Y -n’d e e o
March 4, 1993. For other similar findings, refer to note 10} supra
:ig gnlifomjn Insurance Study, supra note 7, at iii. -
A oise-induced hearing loss (NIHL), for example, i jori
:ll olrlnlrJ 'indul_h-i-l workers and miners. See gemmll; lBP’E:’;:;);"T‘:: :ozl)(:g,lt;
N'[]f[i (e lthal P i 1y demic nature of hearing Joas claims). However,
THL y resulta in lo-'_. time from work. Because hearing loas is also attributable
mu:;m‘. moat ompensstion eva: h.vs) been rel n to provide any, or very
uch, com s i y d, objectivel.
::;::Ie‘ impairment. See id. § 4154. The underreporting of occupal’ioml dyu?::al:
involve cuxlnulat.wa exposure to workplace hazards rather than traumatic
ovents) to workers' compensation programs is a frequent subject of study and com-
mentary. Refer to note 101 supra. Professor Larson notes, with regard to this, that

in Houston on




In addition to expanding the definitions of compensable
conditions, legislatures in many states have also increased
levels of statutory benefits, expanded medical benefits, and, in
some places, broadened the definition of covered workers.!®
As noted above, the National Commission's Report in 1979
precipitated an expansion of benefits during the 1970s.'%
The combination of expanded benefit levels, increases in the
covered workforce, expansions in the definitions of compensable
conditions, and increasing friction costs have contributed
significantly to cost escalation.

c. Worker behavior. While workers and their
representatives point to the persistence of occupationally-
caused morbidity and mortality, some employers and
economists argue that worker behavior is the primary cause of
increased costs. Several studies conclude that workers file
more claims when benefit levels rise: that increases in statuto-
ry benefit levels are associated with rising numbers of lost.
time claims and with lengthening duration of claims.'® The
estimated magnitude of this increase in claims varies. The two
explanations that are offered for this phenomenon—decreased

the early workers’ compensation laws made no sericus pt to address
tion for ional di in part b the “heavy incid of certain diseas-
es in particular industries or areas would make their full coverage an imposaible
burden on the compensation system.” 1B LARSON, suprc note 65, § 41.20, at 7-488,
Similarly, with regard to restrictions imposed on compensation for respiratory diseas-
es, Larson apeaks of “the fear that the compensation system could not bear the fi-
nancial impact of full liability for dust diseases simply because they were so wide
- spread in particular industries.” /d. § 4181, at 7-685. Legal barriers to awerding
P ion for jional di were therefore established; some of these
pervist today, E.g, id. § 41.80, at 7-681, 7-684.

120. See 1 LARSON, supra note 65, § 5.30, at 2-21 to 2-24 (discussing increases in
P of empl d and i benefits); ANNE TRAMPOSH, AVOIDING
THE CRACKS: A GUIDE TO THE WORKERS' COMPENSATION SYSTEM 16-20 (1991) (dis-
cussing tha lities in the ion benefita in many states, including

dical benefits, wage loes benefits, and death benefita)

121,  For ! dical benefits are now provided so that the injured worker
will receive lifetime treatment for his or her occupational injury or disease. Ser gen-
erally US. CHAMBER OF COMMERCE, 1993 ANALYSIS OF WORKERS COMPENSATION
Laws (1993) (hereinafter U.S. CHAMBER OF COMMERCE). States have raised minimum
and maximum benafit levels, so that in the majority of states injured workers will
receive two-thirds of their pre-injury gross wage (to & maximum, generally, of 100%
of the state average weekly wage). Jd. Minimum and maximum benefit levels are
now tied to the state’s average woekly wage so that the maximum weekly benefit
now increases automatically in at least 45 states. /d. In addition, the majority of
jurisdictions have ded the ilability of per total disability benefits so
that these benefits are awarded to people who, as a result of occupational Injuries,
become totally disabled through s combination of factors, including age, education,
and the state of the labor market Refer to note 65 supra.

122. Refer to nots 18 supra (listing some of these studies).
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attentiveness to safety as a result of increasing adequacy of
benefits, and increased claims filing behavior independent of
increasing injury rates—are discussed in more detail in part
HLC of this Article. Some of the authors of these studies have
concluded that benefit rates should be curtailed in order to
control this perceived (negative) phenomenon;'® their focus is
therefore on the potential inducement to workers offered by
the availability of more adequate benefits, rather than upon
establishing a benefit which provides economic adequacy to
workers who are partially or totally disabled from working.

d. Demographic and industrial changes. Demographic,
wage, and industrial changes influence costs as well, First, and
most obviously, total cost is associated with increased covered
payroll. Increasing numbers of workers and legislative
expansion of the categories of covered employees meant that
covered payroll increased ten-fold from 1960 to 1990.'%#
Again, although this provides a partial explanation for the rise
in costs, it cannot account for the rise in the percent of payroll
paid in workers’ compensation premiums.

Second, the shift to a service-sector economy does not
appear to be providing the anticipated major shift away from
occupational morbidity. The relative decline in more hazardous
goods-producing jobs and increase in service-sector jobs has not
meant that the reported injury and illness cases in either the
BLS data set or in workers' compensation programs has
declined.'®

Third, the increasing duration of lost time claims is
associated at least in part with the aging of the workforce:
\.wl.xile. li[;ol‘e experienced workers generally have fewer
injuries, ™ injuries of older workers tend to be more severe
and require a longer healing period.'” The number of lost

123.  See, eg. Ebrenberg, supra note 18, at 77; Chelius T
. . 3 3 H . The I We ’

Clozl:‘xno;:lon on Safety Incentives, supra note 18, at 155. r/luence of Workers

. yroll covered by workers' compensation i

A y programs incressed from $220
billion in 1960 to $2250 billion in 1990. 1992 STATISTICAL SUPP., supra note 28, at
319 w1, 9.B1. ! '
:g Raf?r m_ note 108 supra and accompanying text.

A (.hhfornfu Insurance Study, supra note 7, at 18 (citing a four year study of
:trucnon accidents showing that a greater percentage of accidents occur during
by '02;“ year of work for an employee, regardless of the workera' age); see also

pj Report, supra note 7, at V-6 to V-7 (atating that low claims employers tend
to have employeas with more years of experience).
0,12;., S«' Alan E. Dil_lin.h‘nm, Demographic and Economic Change and the Costs
o lorkera” Compensation, in SAFETY AND THE WORK FORCEH: [NCENTIVES AND
lNcsm:vm IN WORKERS' COMPENSATION, supra note 18 st 163; Nelson, 1984-88
Benchmark, supra note 60, at 46 (stating that although older workers have a lower
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workdays per claim is expected to continue increasing as the
median age of workers rises.'?

e. Reporting variability/data validity. Data validity
problems raise separate questions about the interpretation of
trends in the reports of occupational injuries. To the extent
that neither employers’ reports nor workers’ compensation
claims provide us with an accurate picture of the true leve] of
occupational morbidity and mortality, it is impossible to assesg
the interaction between claims and costs.'” The fact is that
changes in claims or reports of injuries may reflect nothing byt
changes in reporting.

2. Employer and Insurer Responses to Costs. Increasing
costs have not been ignored by either employers or their
insurers. Many of their reported responses have not been
focused on primary prevention, however.

a. Changes in the insurance market. Increasing costs have
had significant effects on the workers’ compensation
commercial insurance market. Self insurance has increased as
employers attempt to extricate themselves from the additional
costs incurred through insurance and, in return, assume the
risk of loss themselves.'!® At the behest of insurance carriers,

frequency of injuries, their injuries tend to be much more severe).

128. Nelson, 1984-88 Benchmark, supra note 60, at 46.

129. For example, if claims were historically underreported because of benefit
inadequacy or other factors in the empl lationship, the freq of current
claimes may be a better reflection of true underlying injury rates. Similarly, the cur-
rent BLS statistics indicate that injury rates are highest in medium size firms and
lowest in very amall (under 50 employees) and large firms (over 1000 employees).
BLS 1991, supra note 89, at 2-3. Other studies raise serious questions as to whether
the low reported incidence of injuries in small establishments can be accurate. See,
e.g., Katherine L. Hunting & James L. Weeks, Transport Injuries in Small Coal
Mines: An Exploratory Analysis, 23 AM. J. INDUS. MED. 391, 398.-99 (1993) (stating
that reporting in larger mines may be more complete). According to this study, inju-
ries occur at a disproportionate rate at smaller mines. Id. at 398.

130. Workers' compensation insurance is compulsory for almost all smployers in
all states emcept New Jersey, South Carolina, and Texas. Nelson, [984-88
Benchmark, supra note 60, at 41, 42. In most states, workers' compensation coverage
has generally been obtained through the purch of insurance from private carriers.
Larger employers, however, are often permitted to self insure; that is, rather than
buying insurance and transferring the risk to an insurance carrier, the employer
retains the risk. Self insurance is a regulated option requiring proof that the em-
ployer is financially sble to assume the risk; often, bonds or letters of credit are
used to guarantee the claims costs. As insurance costs have increased, the percent-
age of employers who self insure has risen subatantially: from 18.1% of the workers’
compensation market in 1980, to 20.0% in 1986, 25.9% in 1980, 29.0% in 1991, and
30.3% (projected) in 1992. Burton (1993), supra note 2, at 14 n.27. This move to-
ward self insurance is also evident in other lines of insurance in which coets are
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states have moved to deregulate this portion of the insurance
market and to allow competitive pricing of workers’ compen-
gation insurance.'® Not surprisingly, deregulation results in
competitively lower pricing for employers who are favorable
risks.'™ As a consequence, higher risk employers are forced
into the residual (high risk) market to purchase this
mandatory insurance.'™® There has been an explosion na-
tionally in both the number of employers in the residual
market and the extent to which the residual market operates
at a deficit.'™

b. Enterprise and insurer attempts to contain costs. There
is no question that insurers, and to a lesser extent employers,
are aware that compensation costs are not immutable and can
be affected by their own behavior. Three variables affect
workers’ compensation costs: the occurrence of injuries, the
filing of claims, and the cost of claims once filed. Employers
and insurers recognize, and can influence, all three of these
variables.

First, they have, of course, attempted to reduce both the
pumber and severity of injuries and the numbers of claims
filed after injuries have occurred.'® Private insurance
carriers expend between one and two percent of their gross
revenue on “loss control” efforts;'® these efforts include both

escalating rapidly, most notably health insurance.

131.  Workers' compensation rates were traditionally regulated through adi
tered pricing systems. Burton (1993), supra note 2, at 11. Deregulation was imple-
mented in many states during the 1980s. Id Open competition removes all regula-
tion on pricing and was adopted in Arkansas in 1981; 16 other states followed by
1990 (Colorado, Connecticut, Georgia, Illinois, Indiana, Kentucky, Louisiana, Mains,
Maryland, Michigan, Minnesota, New Mexico, Oregon, Rhode Island, South Carolina,
Vermont). Id. at 20 tbl. All.

182.  See, eg, H. Allan Hunt et al., The Impact of Open Competition in Michigan
on the Employers’ Costs of Workers' Compensation, in WORKKRS' COMPENSATION IN-
BURANCE PRICING: CURRENT PROGRAMS AND PROPOSED RFFORMS 140-41 (Philip S.
Borba & David Appel eds., 1988) (describing the decrease in costs for some em-
ployers after the deregulation of the workera’ compensation insurance industry in
Michigan).

b:;\:: For the nature and effects of the residual market, refer to part 1I[.B.1.e

134. Burton (1993), supra note 2, at 11. For the resulting problem of subsidy for
high risk employers, refer to part 1ILB.1.c infra.

135.  Refor to part I11.C.3 infra.

136. Telephone Interview with Barry Llewellyn, Vice-President, National Council
on Compensation Insurance (Feb. 26, 1993) (stating that insurance carriers expend
less than one percent). Members of the National Association of Casualty & Surety

Agents expend about two percent of annual revenue on loss control services. Novak,
supra note 53, at 32. Loss control includes any activity by an insurer which will
reduce the amount paid out to an insured. In this context, it may include, for exam-
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cost containment strategies and safety efforts. Loss contra)
initiatives in the private insurance market are also utilized a4
marketing tools and for purposes of competitive pricing. Pay
II1.B of this Article discusses these efforts in greater detail.

Second, employers and insurers have focused efforts oy
costs incurred in claims, particularly medical cost containment
devices and early return-to-work programs.'” These efforty
are directed not at the underlying rates of injuries but are,
instead, a post hoc approach focusing on the cost of a claim
after these injuries occur.

c. Political attempts to constrain systemic costs. Finally,
the political hysteria surrounding workers’ compensation has
grown with the increase in workers' compensation costs.!®
Political solutions focus on three areas: medical cost
containment; benefit reductions, restrictions on eligibility of
claims, and increased system-vigilance against fraud; and an
attempt to reintroduce safety and prevention into workers’
compensation legislation. The nature and success of these
responses are discussed in Part IV of this Article.

3. Successful Ventures into Cost Control. Thus, costs are
rising, injuries are not declining, hysteria is growing, and
there is little evidence that costs motivate employers or
insurers to act aggressively to decrease injuries. Evidence does
indicate, however, that if employers take prevention seriously,
the cost savings can be substantial.

Anecdotal accounts of such success abound. Mennen
Company claims to have cut back injury claims by ninety
percent after instituting an aggressive safety program.'®
John Deere Company attributes a seventy-four percent
decrease in their OSHA recordable injury rate from 1975 to
1984 to development of facility-based occupational health and

plo, any advice which reduces the number of claims filed sgainst the insured or the
coats of those claima once filed. It is not limited to efforta to reduce injury, illness,
and fatality rates.

137. See generally Greenwood & Tariceo, supra note 68.

138. Refer to part 11.A supra.

189, Safety Program At Mennen Co. Cuts Clacima More Than 90 Percent, 8
Workers' Comp. Rep. (BNA) 169 (1892). The effort at Mennen to reduce back inju-
ries lted in & 92% reduction in workers’ ion claims at five plants be-
tween 1989-81. The program included esfety audits and subsequent design of a safe-
ty program, including training, minor i ing ch (including reducing size of

shipping bozes), an eggressive light duty program, creation of safety committess, and
woekly safety meetings.
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safety goals supported by management. An automob.ile
parts manufacturing company implemented revised material
handling procedures in 1986 and experienced a seventy-three
percent reduction in  annual injury-related workers’
compensation claims.”’ Cord Moving and Storage C_ompﬂny
in California reportedly made a concerted effort to improve
gafety by hiring a safety manager, establishing training
programs, performing equipment maintenance, investigating
accidents, and developing an incentive program; after three
years, workers’ compensation losses were reduced 116 percent,
even though the company had grown over ten percent.'?
Weyerhauser Company instituted a combined safety and post-
injury control program and trimmed workers’ compensation
costs from $700 per employee in 1984 to $300 in 1990.'
And the stories go on.'*

In 1988, the W.E. Upjohn Institute for Employment
Research completed a major study of workers’ compensation
Jdaims for the State of Michigan."® Michigan, like most
states in the country, was beset by charges that workers'
compensation costs exceeded those in neighboring states and
created a negative economic development climate."*® At the
same time, employers in the same industries paid widely
divergent insurance rates for compensation coverage, based
upon experience rating factors.'” The Upjohn Report studied
intrastate variations in insurance rates among employers,
attempting to explain why some insured employers achieved
such  substantially better experience, and therefore
substantially lower rates, in the workers’ compensation

140

140. CDC Injury Report, supra note 9, at 338 (citing F.W. Lanclanese, Training:
Vital to Safety’s Success, 1984 REKINDLE 11, 13 (Oct. 1984)).

141. Id (citing D.M. Oleske et al, An Epidemiologic Evaluation of the Injury
Experience of a Cohort of Automotive Parts Workers: A Model for Surveillance in
Small Industries, 10 J. OCcUP. Accip. 239, 239-53 (1989)).

142. California Insurance Study, supra note 7, at 62-63.

143. Richard W. Palczynski, Coping with the Crisia: Examining Workers’ Compen-
sation, BEST'S REv., Nov. 1892, at 69, 94.

144. See. ag, Martha H. Miller, A Corporate Safety and Health Program: The
First Line of Defense, in Welch, supra note 7, at 57-63; James C. Soule, Commitment
at Steelcase, in Welch, supra note 7, at 65-71; Kevin M. Meade, An Attitude Probd-
{em, in Welch, suprg note 7, at 7380.

145. Upjobn Report, supra note 7. The report was submitied to the Bureau of
Workers' Disability Comp jon, Michi Department of Labor, Id.

146. Id at 1.2

147. Id at I4.
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program.® The purpose of the study was to identify
organizational variables associated with employers with high
and low workers’ compensation claims experience “in order to
provide guidance to employer initiated actions that may
favorably impact their workers’ compensation experience.”®

The study concluded that considerable variation exists in
claims incidence among employers even within the same
industry’® and that a “significant portion of the variance
among employers ... is due to policy and behavioral
differences that are under company control.”'™ As in other
studies, the largest companies (over 500 employees) tended to
be in the low claims group.™ High claims employers had
significantly more employees with less than two years of
seniority, were much less likely to provide training to their
new employees, and had more turnover among their
workers.!® High claims employers were somewhat more
likely to be unionized, although the report notes that forty
percent of the low claims employers were also unionized.'*
Somewhat against conventional wisdom, a wide variety of
factors were found not to be significant in predicting
compensation experience. These included geographic location,
type of insurance (including self insurance), age of the
workforce, rurality, gender breakdown of the workforce, and
use of part time workers or routine overtime.'s®

Most importantly, “low claims employers engage in

148. The study was designed as follows. R hers identified empl in four
industries (food production, fabricated metals, transportation equipment, and health
services) which were in the top 16% and bottom 15% in terms of workers' compen-
sation claims experience. Id at [I-2 to [1-3. The identification of the study group did
not rely upon the dification factors d for experience rating purposes but,
rather, on the actual claime experience. The atudy included both self insured and
insured employers. Only firms with 50 or more employees which had at least one
closed case for the relevant period were studied. The researchers note that the em-
ployers with the very best claims experience may have been excluded from the
study. High and low firms were drawn from homogeneous populations relative to
sccident exposures. Id. at [1-3. ldentified firma were asked to complete an extansive
questionnaire; the self-reported to the q ire form the basis for the
conclusions in the report. A total of 63 firma lrrud to pnrucnpnte in the study -nd
returned questionnaires. Id. at II-1 to II-8. The par
a cross-section of employers in the chosen industries. See id. at ll~4

149. Id. et I4.

150. Insurance costs for the employers studies varied within the same industry
by a factar of six. I/d.

161. See id at I-3 to 14 (emphasis added).

152. Id. at I11-2.

168. Id. at II1-21, V6 to V-7, V-9. Seventy-five percent of low claims employers
provided safety training to new employees. Id. at I1I-21.

164. Id. at V-6 o V8.

165. Id. at III-3 to III-6, V-6 to V-6, V-8,
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sygt,emntically different patterns of behavior to prevent and
manage work related disabling conditions.”® In its introduc-
tion, the report noted that accident prevention is the key
element in controlling occupational injuries.' With regard to
safety programs, low claims employers showed significantly
higher ratings of achievement on the safety and prevention

subscale.’® Low claims employers also demonstrated more
aggressive approaches to disability management, including
return-to-work programs.'®

Equally telling were the findings with regard to corporate
culture. Low claims employers consistently showed less suspi-
cion of both injured workers and the compensation system.'®
They were more likely to treat their employees as
“stakeholders™;'®* they were less likely to feel that the rate of
absenteeism in the enterprise was unfavorable, even though
there was no significant difference in absence rates between
the two groups of employers.'” They achieved significantly
higher scores in a variety of self assessment evaluations
regarding organizational behavior, including safety and
prevention activities, employee participation in problem solv-
ing, and information and communication transfer.!®®

The Upjohn study indicates that workers’ compensation
costs and claims experience are within the autonomous control
of enterprises. The study does not attempt to explore why the
corporate culture and safety practices of some employers differ
so markedly from others. There is no indication in the report
that the cost of workers’ compensation was a prim
motivator for low claims employers. It appears (although this

156. Id. at V9.
167.  Id. at 1B (noting that “this requires the establishment of an effective safety
program that has the capacity to identify hazardous conditions, ensure proper design
of facilities and machinery, train employees, ensure safe work practices and motjvate
employee safe behavior”).
158 Undar this cuu.ury, low claims employers reported
through the use of incentives, recognition,
rewards lnd peer infl for individual lnd depar al achi in
safety and lost time control. . Pre. i including back
exams and physicals for he-l'h and dxnblhty, as well as oounulmg and
t:rnu?m( for those experiencing accidents and injuries were aiso noted. Ergo-
nomic work site modifications also appeared to be frequently smployed or
planned as strategies.

Id. at V-13. Several of these strategies may result in reductions in claima filing, and

therefore cost reduction, without reducing injuries. Jd. at V-14 to V-15.

169. Id. at V-11.

160. Id at V-10 to V-11.

161.  Id. at V-10.

182.  Id. at Ii1-8 w IJ1.9.

163. Id. at V-9 to V-10.
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is certainly not verifiable) that the differences in corporate
culture spawned the differences in workers’ compensation
experiences, rather than the reverse.'®

The Upjohn study also does not distinguish between
managerial techniques which prevent the occurrence of injuries
and those which might simply discourage the filing of
claims;'® it is not clear that the decrease in costs in low
claims firms is necessarily associated with improved safety in
all of these firms. Although low claims employers clearly dem-
onstrated a higher score on safety and prevention
activities,'® the study also notes that “low claims employers
also showed a very interesting differences [sic] in the number
of injuries that turned into compensable claims. It appears
that low claims employers are somehow able to prevent many
accidents from becoming lost work day injuries.”® In other
words, low claims employers may have both prevented injuries
and successfully encouraged workers not to file claims.'®

Motivated by similar concerns which led to the Upjohn
study and alarmed by the substantial increases in costs in the
California workers' compensation system, the California

164. This impression is confirmed by Kevin Meade, 8 Michigan businessman, who
writes,
It is clear to us that by meking our ion and our at
the plant level responsive to people’s concerns about aafety and heaith is-
sues, we were able to effect a change in employee attitudes that was reflect-
ed in workers' compensation costs. Some of our attempts at change were
certainly successful; rnevnnou went down, lost-time accidents diminished,
and kers' P coats d d d.ramluully . I think there

ia...ani lation b ! des and thmgs that indicate
emplcryea attitudes and workers' oompenuuon 1 think they go hand in hand
and I think you can control and i workers' ion costs in
your facilities without ating ifically on workers’ compensation. In

fact, if you concentrate on workers’ compensation, I think you are at the
wrong end of the problem. Your company’s safety record and your people’s
opinion of how you respond to and deal vllth safety problem- in the plant
are what are going to cause itudes to improve, i to change, and
accidents and costs to go down.

Meade, supra note 144, at 80.

165. Cf. Ison, supra note 20, at 726 (discussing practices that have been adopted
to reduce recorded claims costs including discoursging workers from reporting
claimas).

166. Upjohn Report, supra note 7, at III-17.

167. Id. at V-14.

168. ‘This is consistent with a atudy conducted by Boeing that indicated that
employees who disliked their jobs and their supervisor were more likely to “injure”
their backs—i.e., fils claims for back injuries. See Pritula, supra note 74, at 80. Suc-
cesaful strategiss to discourage claims may reflect an employer's greater willingness
to accommodata workers who are injured. Lower claims filing experience may, on the
other hand, be the result of implicit eoemon which makes workers perceive that the
filing of & claim will result in ad p Refer to part ILC

infra for a full discussion of this issue.
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legislature directed the State Department of Insurance to
investigate workers’ compensation claims in 1989.'® Many of
the anecdotal stories about fraudulent claims have emanated
from California;'™ the system is expensive, while benefits are
comparatively low.!” The legislature directed the Department
of Insurance to study the types and causes of injuries and
jllnesses which resulted in significant proportions of workers’
compensation losses; to determine whether employer size or
insurance experience rating contributed to significant
differences in types of injuries; and to identify investments em-
ployers could make which would be most effective in reducing
the injuries causing major proportions of the losses.' Fi-
nally, the Insurance Department was asked to recommend
methods to encourage employers to make investments
identified as most likely to reduce workers’ compensgation
losses.”

The study, completed in February 1993, concluded:

¢ Employers can minimize the rate and severity of injuries
by as much as forty percent.!™

¢ Cost effective actions were often identified by
employees.'™

® The primary causes of large claims were commonplace

169. See CaL. INS. CODE § 11745 (Deering 1989) (repealed 1992) (directing the in-
surance commissioner of California to review workers' compensation claims and pre-
vention iee); California 1 Study, supra note 7, at XV (stating that the
Senate Bill was enacted because of concern with the rats of injuries and the cost of
compenaation).

170.  See, eg., Peter Kerr, Vast Amount of Fraud Discovered in Workers' Compen-
sation Syatem, N.Y. TIMES, Dec. 29, 1991, at L1, L14 (reporting that in California as
much as 20% or more of claims may involve cheating, and recounting stories about
the encouragement of fraudulent claims by pitchmen working for doctors and law-

171.  GRANT THORNTON STUDY, supra note 110, at 152-53 (showing, out of 50
states, California with the 4th lowest statutory average cost per case and third high-
est premium cost for employers); see aiso Burton & Schmidle, supra note 28, at 10;
John F. Burton, Jr. & Timothy P. Schmidle, Comparing States’ Benefits: Multiple
Choices, JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Nov.-Dec. 1991, at 6
{showing that in 1989 California ranked 47th of 50 juriedi s in average benefi
provided by statuts for all typea of cases).

172.  California Insurance Study, supra note 7, at i.

173. Id. This study looked only at serious indemnity claims, which were deter-
mined to acoount in California for 20% of claims but 85% of incurred losses in any
policy year. See id.

174.  See id. at iii (noting individual i ]
workplace have reduced injury rates by up to 409).

176. See id. at iii-iv (citing Ford Motor C. ‘s use of er
at each plant for nearly a decade as an le of soliciti: ployee input).

d to having a healthy
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injuri d not new or unknown risks.'™ )
me'.leBN‘;‘: all effective ;)rimary l7E])revention actions require

i amounts of money.
spen:h réi:an;gees which improve health and s.afety also. improve
productivity.'” In fact, changes in material handling were
most often motivated by productivity, not. s.afe.ty, concerns.

o The most significant causes of u'.umllsgs were known
hazards with proven prevention strategies.'” For example,
the high incidence of injuries among carpenters and rt?of-
ers'® was the result of familiar hazasx;ds of construction
which “have changed little over time";' a study of burn
injuries concluded that “lack of comp.lial;xt:s with safety ord.ers
was a major cause of the injuries. In the trucking
industry, in which one in six drivers r.eported work-;elfized
injuries in 1989, two-thirds of the ac.cxdents. resul}g m
overexertion, falls or slips, or motor vehicle accidents.

The report concludes:

uirements to improve working conditions are not

:lc:;‘:l?lem;}' they unduly burden employ'ers, the evi(.iemx;

suggests that employers can minimize the risk and seve'nty o

injury in a cost-effective manner. In fact, strate.gles to

minimize the risk of injury have been found to increase
productivity and profit.'®

In sum, there appears to be no question that eml:.rloyers can
decrease costs of compensation by efforts which are internal to

i tbl. 3. Strains, aprains, fractures, contusions, punctures, concus-
li107l\l& nndscl‘a:n‘t:olsu comprised two-thirds of the iniu‘riu. (66.l8%). Anov.'her Z‘;ﬁ_’::nf
for claims filed for cumulative trauma injuries. Paychiatric claims constitute | , o.
claims. All other types of claims were 19% or lel_- of the mul_. These data a 20 c:n
firm the inui 11 ion that ional 4 | p -1.|cullrl¥ Pecupatior

i and respiral di rarely p .
e.1"'[;“ hS‘o‘::‘inl::;on-ive il:ml"':::;ﬂ-l. such as supplying personal l-lllnmn ;::rnn:
to a five person crew of roofers or slip resistant soled .-hoe- to employees, " a. .
pay-back period of less than one year. Even more costly mveu-t.mer.\tf h.lV! ;n:l ;: :’
back periods. For example, a conveyor belt to reduce carrying injuries ha ..,. 0
yoar payback. Job rotation, requiring llml?l( no. in ent, can have
impact on repetitive trauma disorders. See id. at iv. b incide ¢ earpal tus-

178. See id. at iv-v. For example, a eol;lPln.V l'nth ..-hlfh inci rm:e of e
::-zﬂd:::" e t;rn y l“""l";::i: prod ity increased from two-thirds to
969, l’l'ld their i‘nc.idenea of CTS *‘almost disappeared.’” Id. at iv.

179. Id. at 88,

180. Id. at 11.

18]. Ome in six carpenters and one in five roofers were injured in 1989. Id. at
18.

182. Id

183. Id at 17.

184. Id at 56-57, 66-66 thl. 1.

185. Id at v.
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the enterprise. There is little evidence, however, to show that
the costs themselves are the predominant reason that these
managerial techniques are adopted; general corporate culture
appears to be the primary determinant of compensation
activity. Thus, at the July 1993 conference on the future of the
U.S. workplace sponsored jointly by the Departments of Labor
and Commerce, the characteristics of high performance
workplaces were found to include commitment to total quality,
ongoing training for workers, employee participation, work
organization centered around self-managing, innovative
compensation systems, emphasis on diversity, a safe and
healthy workplace, and sensitivity to family issues.'® Safety
and health appears to be an integral component of successful

corperate culture, not a byproduct of high workers’
compensation costs,

III. EXPLORING THE PARADOX

The resulting question is inescapable: If it makes both
economic and managerial sense, why would more employers not
adopt the strategies observed among low claims employers in
the studies in California and Michigan? The following sections
explore four interrelated explanations for the failure of high
workers' compensation costs to promote effective deterrence of
workplace injuries.

Part A examines the history and consequences of the no-
fault design of the workers’ compensation system.'®’ This no-
fault design often results in the view that the root cause of
compensation claims does not lie in employer behavior (or
misbehavior).

Part B looks at the distribution of costs among employers
and the impact of insurance pricing on deterrent effects in
workers’ compensation.!® Not only has the general insur-
ability of risks limited the deterrence value of the liability, but
the particular pricing mechanisms and subsidies within the
workers’ compensation insurance market dilute any deterrent
effect. Moreover, despite the apparent internalization of costs by
employers, significant components of these costs are borne by
workers, other social insurance programs, and the general
populace.

186.  Conference Showcases Innovative Employers, 143 Lab. Rel. Rep. (BNA), at
899-400 (July 26, 1993).

187.  Refer to notes 192-261 infra and accompanying text.

188.  Refer to notes 262-372 infra and accompanying text.
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Part C explores the impact of the employment relatio‘nship
and the law governing that relationship on the behavior of
employers and employees within this social insurance struc-
ture.'® The inherent inequality of the bilateral employment
relationship engenders a prevalent view that behavior of
employees is the primary cause of increased costs afxd. should
therefore be the primary focus of employer a_ctnvn;y and
program redesign. The problem is perceived to be either unsafe
activity on the part of workers or the filing of unnecessary
claims by workers. Increases in internalization of costs may
result in unintended pressure on employers to decrease claims
cost independent of injury rates instead of stimulating effort.s. at
prevention. This behavior confounds the process of assessing
both the extent of injuries and the appropriateness of costs.

Part D reviews the transactional costs which are generated
as a result of the particular structure of workers’ compen-
sation.® Employer ignorance about the extent to which
prevention may influence expenditures contributes to these
transaction costs. The ability to blame legislators, doctors, and
lawyers (in addition to workers) for the escalation irf c'osts
creates a barrier to employer self-scrutiny. Interstate variations
reinforce the view that the problems lie in the legislative de-
sign of the program, not with conditions within workplaces. The
end result is a “rush to the statehouse door™® instead of an
internal safety audit.

A. The Workers' Compensation Paradigm

1. The Rise of Workers’ Compensation Programs. Suffering
and death from industrial work jolted the American social con-
sciousness at the turm of the twentieth century. Spectacular
industrial expansion in the latter half of the nineteenth century
resulted in an explosion of work-induced disability."” Real

189. Refer to notes 273460 infra and accompenying text.

180. Refer to notes 461-82 infra and accompanying text. .

181. Telephone Interview with Anthony W. Skiff, Director, Division of Worker
Ed i C icut Workers’ Comp ion Ci and Chairman, Safety
C i I jonal A of Industrial Accident Boards and Commissions

b. 15, 1993).
(Fl;2. lsPhlk :ndun.rill injury rates were reached during the firast decade of the
twentieth century. In the year ending June 30, 1907, 4534 railroad workers were

killed; mine injuries resulted in the deaths of 2634 men in that same year. S«
SOMERS & SOMERS, supra note 34, at 7-9. An estimated 35,000 deaths and twe mil-
lion injuries occurred each year during this period; one quarter ol: the injuries pro-
duced disabilities lasting longer than one week. The railway injury rate doubled
between 1889 and 1906. See Lawrence M. Friedman & Jack Ladinsky, Social Change
and the Law of Industrial Accidents, 67 CoLum. L. Rev. 50, 60 (1987).
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catastrophes (including the deaths of 361 miners in a coal
mining explosion in West Virginia'® and of 164 women in
New York City in the Triangle Shirtwaist Fire'™) and muck-
raking fiction (such as Upton Sinclair's mesmerizing account of
work in the meatpacking plants in Chicago'®) combined to
change the way people thought about injury at work.

One sign of the rising tide of concern came in the form of
dramatic changes in the way courts and juries responded to
injured workers’ lawsuits against employers. Perhaps
encouraged by public opinion which blamed capitalists and
industrial enterprises for the extent of their misery, increasing
numbers of employees brought tort actions against their em-
ployers, seeking damages for work-related injuries.'™ Injured
employees undoubtedly were bucking the system: employers had
been aggressively shielded from legal liability for workplace
injuries by preindustrial notions of their duty of care; common-
law defenses which evolved in the latter part of the nineteenth
century appeared to offer an almost impregnable shield to
successful lawsuits.'” But workers brought suit; judges,
perhaps acceding to growing public pressure, allowed the cases
to be heard by juries;'® and juries, reflecting the changing
views of the times, began to bring in verdicts that, more and
more frequently, were a resounding statement that industry

193.  BRIT HUME, DEATH AND THE MINES 4 (1971).

184. See SOMERS & SOMERS, supra note 34, at 32. The fire occurred on March
25, 1911, the day after the New York court found the firat mandstory workers' com-
pensation law to be unconstitutional in Ives v. South Buffalo Ry. Co., 201 N.Y. 271
(1911), on grounds that the workers' compenaation law was “plainly revolutionary”
and amounted to an unconstitutional taking.

196.  UPTON SINCLAIR, THE JUNGLE (1906).

196. See Friedman & Ladinaky, supra note 192, at 59-69 (noting that industrial
injury litigation increased because of the larger number of injuries due to technologi-
cal change and providing an historical account of the rise of popular hostility against
financial institutions, the railroads, and corporations).

197. During the ninetesnth century, workers injured at work were unlikely to
prevail when they brought suit against their employers. Their difficulties were rooted
in two problems. First, Proving negligence hinged upon a showing that the employer
had violated it very limited duty of care to its employees. Second, plaintiffs had to

judicially-developed defe of ion of risk, the fellow servant rule,
and contributory negligence. Workers who knew of the risks inherent in the work
before accepting employment, or whose injuries were in some part the result of their
own or co-worker negligence, could not prevail. Professor Richard Epstein argues
that the devel of these def in fact rep: d an ion of the duty
of care owed by employers to employees (rather than a retraction). Richard A. Ep-
stein, The Historical Origins and the Economic Structure of Workers' Compensation
Law, 16 Ga. L. Rev. 775, 77679 (1982). In any event, the common-law defenses
;i;‘m'ﬁeandy impeded recovery by workers. See Friedman & Ladinsky, supra pote

. at 63.

198, See Edward Berkowitz & Monroe Berkowitz, The Survival of Workers® Com-

Pensation, 68 SOc. SERv. REV. 259, 260-61 (1984).
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would be held culpable for the hardship of its workers. Plain.
tiffs won awards in growing numbers;'” the number of cases,
and of reported cases, increased substantially.”

Industrial carnage was almost universally viewed as an
inevitable, albeit unfortunate, consequence of modern industrial
enterprise. Commissions established to study the issue®
preambles to state laws® and contemporaneous

199. See i1d at 261 (stating that moat injury cases turned on whether the worker
was negligent, but most juries were very hesitant to find that the employes was at
fault).

200. During this period, exceptions developed to the traditional defenses. For
example, the duty to furnish a safe place to work, safe tools, and safe appliances
developed as an exception to the fellow servant rule. See Friedman & Ladinsky,

supra note 192, at 62. Empl liability laws, including the Federal Employer Lia-
bility Act of 1908, 35 Stat. 65 (codified as amended at 45 U.S.C. § 51 (1988)), pro.
vided y dification to the law defe as well. See SOMERS &

SOMERS, supra note 34, at 318. As a result, workers began to prevail in civil ac-
tions. For le, in Wi in, of 307 p 1 injury cases involving workers that
were reviewed by the state supreme court in 1907, nearly two-thirds had been decid-
ed in favor of the warker in the lower courts (aithough some of these were reversed
on appeal). See Friedman & Ladinaky, supra note 192, at 61. Between 1818 and
1873, the Illinois Supreme court ruled on only 25 cases involving master-servant
law; by 1910, that number had grown, on average, to 13 cases per year. Berkowitz
& Berkowitz, supra note 198, at 261-62. In a study of industrial conditions in Pitts-
burgh between 1908 and 1913, families of workers who died in industrial accidents
received some compensation in 216 of 304 cases. See id. at 262. In another atudy,
involving 604 fatalities before 1911 in three atates, 32.5% received no compensation
and 19.7% received over $500. See SOMERS & SOMERS, supra note 34, at 24. In fact,
a study by Richard Fosner showed an average award in cases in which the employ-
ee lost a limb or had an equivalent injury in 1905 of $10,138, at a time when the
average earnings were about $500 per year. See WHITE, supra note 9, at 69 (citing
Richard Fosner, Theory of Negligence, 1 J. LEGAL STUD. 29 (1972)). On the other
band, a New York study in 1910 showed that of 48 fatality cases in Manhattan
which were studied, 18 families received no compensation, only four received over
$2000, and most received leas than $500. See Friedman & Ladinsky, supra note 192,
at 66.

20). For example, the Raport of the House of Representatives accompanying the
bill providing for the appoi t of a Congressional C ission on Empl ’ Lia-
bility and Workmen's Compensation noted: “One of the most pressing problems of
interstate commerce that today demands the attention of congress is that of wisely
and equitsble (sic] adjusting the loss to workmen of life and earning power which is
the certain and inevitable consequence of modern methods of transportation.” REPORT
OF THE WEST VIRGINIA EMPLOYERS' LIABILITY LABORERS COMPENSATION COMMISSION,
PART I: LIABILITY AND COMPENSATION Laws 255-56 (1911) [hereinaftar WEST VIRGIN-
LA REPORT]. .

202. The Washington statute, for example, stated: “Injuries in such works, for-
merly occasional, have become frequent and inevitable.” See Arthur B. Honnold, The-
ory of Workmen’s Compensation, 3 CORNELL L.Q. 264, 266 (1918). Similarly, the
Maryland statute stated: “Whereas, the common law system governing the remedy of
workmen against employers for injuries received in extra hazardous work is inconsis-
tent with modern industrial conditions, and injuries in such work, formerly occasion-
al, have now become frequent and inevitable.” Id at 267.
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commentators™ reiterated this theme. The courts presented
the same motif:™ irrespective of any efforts at safety regula-
tion, the “price of our manufacturing greatness will still have to
be paid in human blood and tears.”™® President Theodore

203. Jeremish Smith, Sequel to Workmen's Compensation Acts, 27 HaRV. L. REV.
236, 241-42 (1814).
Whenoe arose the movement for such revolutionary legialation? It is largely
due to the introduction, in recent times, of new methods of induatry. The
use of modern agencies, especially steam and electricity, led to great chang-
es in the modes of manufacturing and transportation. Workmen are now fre-
quently employed in large tnasses, so that the personal supervision of the
ployer is no longer ible. The danger of serious harm to the workman
in some modern undertakinga waa at first much greater than under the old
forms of industry; and it was more difficult to prove fault on the part of the
pl v ... The id, are not unfreq ly [sic] due to the dangers
inherent in the method of work; and the damaging results may be viewed
ae “inevitable® in the broad sense of the term.
Id; see also Honnold, supra note 202, at 264 (noting the following:
[Alccidents and injuries to employes, particularly those engnged in hazardous
employments, or working about dangerous machinery, were inevitable. In
fact, it could mpproximately be determined in advance what would be the
number of accidents in any particular 1 t. With each di
year, the number of thess accidents increased. Breakage of the human ma-
chine was just aa certain to occur as breakage of the machinery used in car-
rying on industries.)
(emphasis added).
204. See Mulhsll v. Nashua Mfg. Co., 115 A. 443 (N.H. 1921).
These statutes have been enacted in response to public sentiments and be-
liefs, widely prevalent, that the burdens, delays, inadequate relief and un-
equal operation of the common-law remedies as applied to induatrial acci-
dents rendered them unsuited to modern conditions. The evils of the com-
mon-law remedies, which were not noticeable in the days of samall and scat-
tered shops, few employees, and simple tools, became intolersble in the days
of ded factories, ipped with li d and dangerous hinery.
"l'he changes incident to this industrial development had not only largel
d the oppor for avoidable injury, but had multiplied the dan-
gers of inevitable accidents.
Id. st 451. (emphasis added). As late as 1943, in a case arising under the 1939
amendments to the Federal Employers' Liability Act, the U.S. Supreme Court opined:
Assumption of risk is a judicially creatad rule which was developed in re-
sponse to the general impulse of common law courts at the beginning of this
period to insulate the employsr as much as possible from bearing the “hu-
man overhead” which is an inevitable part of the t—t f the
doing of industrialized business. The general purpose behind this develop-
ment in the common law seems to have been to give maximum freedom to
expanding industry. The assumption of riak doctrine for example was attrib-
uted by this Court to “a rule of public policy, inasmuch as an opposite doc-
trine would not only subject employers to unreascnable and often ruijnous
reaponsibilities, thereby embarrassing all branches of business,” but would
also encournge carelessness on the part of the employee.
Tiller v. Atlantic Coast Line RR. Co., 318 U.S. 54, 58-59 (1943) (citations omit-

205. Borgnis v. Falk Co., 133 N.W. 209, 216 (Wis. 1911). This was the first case
to bold a state workers' compensation statute conatitutional. The full quote from
Borgnis is instructive:
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Roosevelt joined the call for reform, noting in 1907:

[Ilt is neither just, expedient, nor humane; it is revolting to
judgment and sentiment alike that the financial burden of
accidents occurring because of the necessary exigencies of their
daily occupation should be thrust upon those sufferers who
were least able to bear it.™®

The primary concern was the destitution and poverty caused by
the injuries and, ultimately, who should pay the resulting costs,

Some European countries, following Germany’s lead,
established social welfare programs to address the developing
demands of displaced and disabled workers during the
nineteenth century.® The United States, in contrast, did not
develop any national social welfare agenda before the turn of
the century. Nevertheless, public opinion galvanized around this
issue. Industrialists were faced with a rising level of
uncertainty and potential liability for injuries. Employers
occasionally even offered “lifetime” contracts to injured

It is matter of common knowledge that this law forme the legislative re-
sponse to an emphatic, if not a peremptory, public demand. It was admitted
by lawyers, as well as laymen, that the personal injury action brought by
the employé against hia pl to recover d. for injuries sustained
by reason of the negligence of the employer had wholly failed to meet or
remedy a great economic and social problem which modern industrialism has
forced upon ua, namely, the problem of who shall make pecuniary recom-
pense for the toll of suffering and death which that industrialism levies and
must continue to levy upon the civilized world. This problem is distinctly a
modern problem. In the days of manual labor, the amall shop, with few
employés, and the stagecoach, there was no such problem, or, if there was,
it was almost negligible. Accidents there were in those days, and distressing
ones; but they were relatively few, and the employé who exercised any rea-
sonable degree of care was comparatively -ecure from injury. There was no
army of injured and dying, with tling ranks hing with
halting step and dimming eyes to the great hemnﬁar This is what we have
with us now, thanks to the wonderful material progress of our age, and this
is what we shall have with us for many a day to come. Legislate ns we
may in the luu of lhmgem‘. nquuemanu for safety devices or the abolition
of pl the army of the injured will atill in-
crense, and the price of our manufacturing greatness will still have to be
paid in human blood and tears. To speak of the common-law personal injury
action as a remedy for this problem is to jest with serious subjects, to give
a llann to one who asks for bread. The terrible economic waste, the over-

i ion to the ission of perjury, and the reiatively small
proportion of the sums recovered which comes to the injured parties in such
actions, condemn them as wholly inadequats to meet the difficulty.

Id. at 216.

206. Friedman & Ladinsky, supra note 192, at 68 n.69 (emphasis added).

207.  Psul R. Gurtler, Note, The Workers' Compensation Principle: A Historical Ab-
stract of the Nature of Workers' Compensation, 8 HAMLINE J. Pus. LAw & PoL 285,
288-93 (1989).
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employees in an attempt to avoid other liability.”® Both the
gize and the unpredictability of jury awards in lawsuits brought
by injured workers, and the apparent trend toward ever-
expanding liability, made employers and their organizations
uncomfortable with the status quo;®™ the leadership of the
National Association of Manufacturers called insistently for a
compensation system for injured workers.?"®

At the same time, workers and their families were facing
injury, death, and economic destitution. Economic recovery
through litigation was equally uncertain for them and often
failed to provide adequate compensation for the loss of the
primary breadwinner for the family.?’* The visible presence of
large numbers of people who were displaced from work due to
injuries—not due to lack of desire to work—called attention to
the magnitude of the problem.

The perceived inevitability of significant harm and the
uncertainty regarding the distribution of its attendant costs
underlay the political consensus which emerged to support the
workers’ compensation bills which were introduced in state
after state.’? The political movement for a social insurance

208. See, eg., Rhoades v. Chesapeake & Ohio Ry. Co., 39 S.E. 209 (W. Va. 1801)
(following the amputation of the plaintiff's leg aa a result of an induatrial injury, he
threatened to aue the employer for negligence but released his claim in return for a
p of continued )} ; this {awsuit was brought in response to his subse-
quent termination). This case was recently cited in Williamaon v. Sharvest Mfg. Co.,
416 S.E.2d 271, 276 n4 (W. Va. 1992) as an example of sufficient consideration for
a lifetime employment contract.

209. See Berkowitz & Berkowitz, supra note 198, at 262 (observing that “the laws
can be seen as the means by which employers protected themseives ngainst an im-
pulsive and hostile legal system®).

210. Representatives and officers of the National A tation of M fs
(NAM) publicly called for the creation of a compensation aystem which would provide
payment to injured workers on a no-fault insured basis. John Kirby, President of
NAM at that time, called for creation of a system “that will eventually distribute
the burden over the community and which will insure the employer immunity from
lisbility other than the payment into a fund, properly controlled, of a predetermined
per capita sum upon the workmen in his employ.” WEST VIRGINIA REPORT, supra
note 201, st 258. A committee of the National A iation of Manuf: polled
25,000 manufacturers to learn their attitude toward of those who re-
plied, more than 95% were favorable. See DOMENICO GAGLIARDO, AMERICAN SOCIAL
INSURANCE 395 (1949).

211.  Although some verdicts were large, many casos settled for very limited
amounts and large numbers of workers received nothing at all. Refer to note 197

212.  See MONROB BERKOWITZ, WORKMEN'S COMPENSATION: THE Nkw JERSEY EX-
PERIENCE 6 (1960). Berkowitz notes that workers' compensation legislation was de-
signed to reduce the uncertainty sur ding recovery and to provide a no-

fault social insurance program, stating, “[sJuch a drastic change can be rationalized
only in terms of social welfare principles. Industrial injuriea are conceived of as the
inevitable by-product of modern industry.” Id.; see also Friedman & Ladinsky, supra
note 192, at 65-70 (discussing the economic mmpact on industry from the unpredict-
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system, ultimately supported by progressives, trade unions, and
employer organizations,™® focused on the need to provide
certainty both to employers and workers. Workers' compensa-
tion was thus born out of an historic compromise in which
workers relinguished their right to sue their employers in
exchange for guaranteed (but limited) cash benefits from a no-
fault system. Despite the lack of federal guidance in the
development of social insurance models, most states passed
legislation between 1910 end 1920 mandating employer-
financed insurance to provide workers' compensation benefits,
replacing common law negligence actions and employer liability
statutes.”™

All of these state statutes focused on the need to provide
certainty for both workers and employers in a world in which
injuries or death were an expected part of the industrial
landscape. The compromise system which emerged provided this
certainty. Workers' compensation was intended to be a self-
contained system for dealing with the social, economic, and
legal problems associated with workplace injuries.

2. The No-Fault System as a Shield to Employer
Responsibility. The availability of workers’ compensation
benefits effectively discharged any further obligation that an
employer had to an injured worker. Four legal doctrines
combined to shield employers from any additional liability.
First, the workers' compensation remedy was explicitly made
exclusive.?'® The breadth of this exclusivity, and therefore the
resulting employer immunity from common law actions brought

- —_—

able costs of industrial accidents and suggesting that the existing tort system even-
tually represented & net economic loss to the industrial establishment, prompting
industry to play a positive role in shaping new workmen's compenaation law).

213. See GAGLIARDO, suprg note 210, at 396 (stating that the workers' compensa:
tion movement eventually gained the support of the American Association for Labor
Legislation, the National Civic Federation, the National Association of Manufacturers,
the American Bar Association and the American Federation of Labor).

214. See Friedman & Ladinsky, supra nots 174, at 70.

215. Professor Larson argues that there are “two central purposes to exclusive-

ness: first, to maintain the balance of eacrifices between employer and employes in

the substitution of no-fault Jiability for tort liability, and second, to minimize litiga-

tion, oven litigation of undoubted merit.” 2A LARSON, supra note 65, § 68.165, at 13-
85. Employers not covered by workers’ compensation would not, of course, be ahield-
od from tort liabllity. See. eg., Jones V. Rinshart & Dennis Co., 168 S.E. 482 (W.
Va. 1038) (bolding that the failure of warkers' compensation to provide bensfits for

acute silicosis meant that victime of the notorious Hawks Nest Tunne! disaster could

bring civil actions). For a geporal discussion of the oxclusivity doctrine, seo 2A
LARSON, supra note 65, § 65.
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by injured employees, was (and continues

s t b
remarkable.’®* Whether the risk was inevitable or prevZntablez

aF .little‘ cost, employers were shielded by the exclusivity pro-
visions in these laws from any action for damages by employees
or any on-going obligation to the workers after they were
injured. {mmumty provided under the workers’ compensation
compromise allpwed employers full rein to be negligent or even
reckless in their approach to safety, injuries were, after all, an

216. The exclusivity doctrine bas protected em: i
b ; ployers even in.
volving reckless and wanton disregard for workers' lives. See, z“;e XBL::IE;:: :“;;n:;
n-:mb;mm; Corp., 53.7 N.Y.5.2d 553, 556 (N.Y. App. Div. 1989). This case was a
uif employees against the employer to recover for injuries caused by excessive
exposure to mercury. Id at 554. The pl had previously been icted of
sault. Id. at 666, Plaintiffs charged that the pl had led & cl "o e
ramn:'f :ewury ope:lngon_fro:_n QSHA inspectors and exposed workers to deadly
evels M&s:y, l";l ting in llz.mﬁunt injuries and that the employer knew of the
d,.n'u-h Knew a'..workm, if they had understood the danger, would have re-
:u.: - e:::m:xe ‘:orkml. Id He did not explicitly intend (o cause the death, how-
K protected by the exclusivi isi ‘
penE‘;:mn law. Id. For background on the Pymr: Lue, see ;iot:leer\::w;;: mﬁ‘;';
:d,.o:,',dzd(:::, 1319;)) (luph‘oldin[ l'tlh conviction of Pymm for assault in the' first
. ployer's ar that di d
exclusive and preempt state’s sbili ‘s crimi et et
preampidiven (19919)- '« shility to act under state’s criminal code), cert. denied,
it ’W(:rkafn' M:Pem-ﬁ?n exclusivity has even been extended by a few courts (al-
pl » from I involving statutoril:
- . . . t‘d
zr::ly;; ::hu, m:ludm;;um ln;(l claims of llegal discrimination on ul\ay \::i: of
. handicap. , g, Karast v. F.C. H Co.
(Minn. 1989) (following the ol b Seaenines e thet. e Workere
Compensation Act barred the disability di i claim t the act :: ':I.:d
;‘ r::e:yﬂfw an amph?yer'l refusal to rehire); Norris v. Wisconsin, Dep't o;, ln‘:';ul
e wﬂn\:nnc:mli::.m.ﬁ 3 lii"N.W.?fddneﬁs, 6867 (Wis. Ct. App. 1990) (stating 'J.m;
> on provides the exclusive remedy fi ’
" L he medy for an emplo;
;h.‘:hm: :vhu'el because a job-related injury creates a perceived dil:bilyiat;)"
S MD&:B )ol’ Indus, Labor & Human Relations, 422 N.W.2d 906, 908-10
- ¢ 3 K workers' ion is d d to v
-c:c'lnuuv- r'-me;i‘for.]o_b-relauf! injuries); see also Deborah A. Ballam, T}’:evl:’:h:-\:’
mpemxw::m‘ huu;:: Doctrine: A Threat to Workers’ Rights Under State Employ-
nant Dize imination ‘h:ut.u, 27 A Bus. LJ. 95, 102 (1989) (characterizing the
iy nl. he sacred cow” of workers’ compensation). After a brief peri-
e exc un\n.ty dl!l'.l developed chinks, Professor Larson declared that
ul ]:n employer immunity had failed. Arthur Larson, Tensions of the Next
‘Mdc._ &I::v.::nzmwu 'lN \;Vo;_txsa.s' COMPENSATION supra note 18, at 23
concluding octrine of exclusiveness is in better hesith today than it
;‘:‘:!Y:;:! u?'). "I"hun, the nlduniv’i_ty doctrine remains part of the b:;lrocknf;un:l:.-

v ical compromise, despite i i
siony w:wh have appeared to w'fhn this doctrine. See g:npelmlll_)yccl;:::alﬂ.wl:l‘:mn"i“:\:
Commpg n:uwmm g:ndam is Wlllf_u{, Intentional, or Deliberate Within Workmen's

vision Authorizing Tort Action for Such Conduct, 96 AL.R.3p

1064 (1970, izi i
infru.( ) (summarizing the status of lawas in various states); refer to note 247
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inevitable component of the new technological age.? Th,
compensation laws provided employers with two critica)
components of legal armor: they exempted enterprises fromy
liability for the exercise of their continued complete manageria]
control over safety risks and guaranteed a predictable, and for
many years quite low, level of cost.?®

Second, benefits were paid to injured workers whether or
not the employer was at fault.”’® While expanding the num.
ber of employees to whom benefits would be due, this no-fault
principle also served to shield employers from any lega]
obligation to eliminate workplace hazards™ and from any
psychological sense of fault. The view that these compensated
injuries were an inevitable consequence of industrialization
combined with the no-fault nature of the system to absolve em-
ployers from blame.

Third, the new programs were specifically designed to allow
employers to insure the risk of workplace injuries. The
combination of the enormous, growing, and apparently
inevitable numbers of injuries and the declining protection from
liability for employers led to the development of a
comprehensive system of liability insurance in order to manage
the costs associated with workplace injuries; it was, in fact, in

217. This did not substantially change until federal regulation of occupational
safety and health expanded significantly after 1870. More recently, several states
bave experi d with an fon of criminal prosecution in cases invalving
groas employer disregard for worker safety. See People v. Chicago Magnet Wire
Corp., 534 N.E.2d 562, §6B (Ill. 1989) (stating that conduct identical to that subject
to federal regulation can also be regulated by stata criminal law), cert. denied, 493
U.S. 809 (1989); Pymm, 563 N.E.2d at 6 (stating that workers' compensation does
not preempt state criminal laws or federal occupation snd health standards, in the
workplace).

218. Refer to notes 30-33 supra and accompanying text.

219.  *{lit must be remembered once again that this is a no-fault system as to
both employer and employee. Unjust’ results, by conventional standards, are com-
monplace.” 2A LARSON, supra note 66, § 68.15(e), at 13-108.

220. It has been a frequent criticism of no fault aystems that the removal of
fault based liability determinations avoids any possibility of effective deterrence. See,
eg, Thomas A. Ford, The Fault with “No Fault®, 61 ABA. J. 1071, 1072 (1976)
(stating that the no fault system undermines responsibility and does not compel
businesses and industries to review their standards, methods, and practices);
Elisabeth M. Landes, Jnsurance, Liability, and Accidents: A Theoretical and Empiri-
cal Investigation of the Effect of No-Fault Accidents, 26 JL. & Econ. 49, 49-50
(1982) (explaining that removing liability for damages to others permita malfeasors
to shift some of the costs to potential victims, thereby limiting deterrence). Although
the level of the actual payroll tax or premium paid by an employer does wary
somewhat as a result of increased claims experience, this variation is often suffi-
ciently d and so ot d by ig that it tends to shield employers

from a strong financial incentive to remove hazards. For a discussion of this issue,
refer to part IIL.B infra.
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this arena that liability insurance first became
mmmonplace.m Insurance solved a critical element of the
workers’ compensation puzzle by spreading costs and protecting
individual employers from excessive losses. It thereby made the
cost, of industrial injuries more predictable and allowed emplay-
ers to pass these costs directly to consumers in the pricing of
productsim thus emerged the frequently quoted slogan, “the
cost of the product should bear the blood of the workman.”®

The later development of liability insurance for most fault-
based torts was often viewed unfavorably by many commen-
tators.® To the extent that the tort system was expected to
provide deterrence as well as compensation, insurance was
initially viewed as allowing “antisocial conduct and a relaxation
of vigilance toward the rights of others, by relieving the actual
wrongdoer of liability.”

In the workers' compensation paradigm, however, liability
insurance made perfect sense. Since employers were to bear the
costs without having committed any legal wrong, the natural

221.  W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE: Law oF ToRTs § 82,
at 585 (5th ed. 1984). Liability insurance “developed first as a means of protecting
employers against the i d litigation and liability resulting from employers’
liability and workmen's compensation acts. As the experience with this proved satis-
factory, new demands were made for protection against other risks.” Id. In fact,
most employers were insured for liability for workers' injuries by private casualty
companies before the passage of workers' compensation lawa. REEDLE, supra note 34,
at 233.

222.  One of the sarly advocates for workers’ ion in M } wil-
liam W. Kennard, Chai of the C ith of M h Induatrial Ac-
cident Board, said in 1918 that “the Workmen's Compensation Act is not a regula-
tion of any substantive duty; it is exclusively an economic readjustment of the bur-
dens of industrial accident from the shoulders of the employ to the shoulders of
the consuming public.” Beckwith, supra note 7, at 72.73 n.63 (quoting a Letter to
Governor Samuel McCall, published in REPORT OF THE SPECIAl. RECESS COMMITTEE
ON WORKMEN'S COMPENSATION, Massachusetts General Court, Boston, Feb. 1919, at
23).

223. KEETON ET AL, supra note 221, § 80, at 573 (quoting a campaign slogan
attributed to Lloyd George). Prosser and Keaton note:

The buman accident losses of modern industry are to be treated ae & cost of
production, Jike the breakage of tools or machinery. The financial burden is
lifted from the shoulders of the employee, and placed upon the employer,
who is expected to add it to his costa, and so transfer it to the consumer.
In this be is aided and controlled by a system of compulsory liability insur-
ance, which equalizes the burden over the entire industry. Through such
insurance both the master and the servant are protected at the expense of
the ultimate consumer.
Id at 554-65.

224, See id § 82, at 585 (stating that °[l)iability insurance was attacked as a
form of maintenance, by which professional litigants were provided to replace the
true defendanta”™).

225. Id. As Proaser and Keeton note, this system led to observations by
tortfeasors such as: “‘Don't worry, | carry insurance.’” Id. at 586.
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solution was to distribute the costs in a manner which would
best incorporate those costs into the price of the products.®
Thus, consumers were ultimately to pay for the costs of
workplace injuries. Since the imposition of costs on employers
was a product of social policy, not blame due to wrong-doing,
the intent was that cost ultimately would be spread, not fully
internalized. To the extent internalization of costs was achieved
at all, it was dependent upon insurance pricing decisions which
were made by insurance carriers, primarily to maintain price
equity.”’

Fourth, employers retained full managerial control over
internal enterprise decisions. Workers' compensation legislation
was not, and was not intended to be, a substantive legal
intervention into the employment relationship.””® At the time
workers' compensation legislation was passed, employers owed
no general duty to employees to provide safe work or to
accommodate workers who were absent or disabled as a result
of occupational injury. An employer’s duty was thus clearly
circumscribed: the obligation was to buy insurance to make
provision for the workers who were rendered destitute by inevi-
table “accidents™ at work. From their inception, workers'
compensation laws were designed to be a carefully cir-
cumscribed system to provide benefits, not safe jobs, to workers
who were injured as a result of exposure to occupational
hazards. Deborah Stone notes that the development of workers’
compensation, “however fortunate for the injured worker in the
short run, was also symbolically and politically a denial of
responsibility of employers to prevent occupational injury.”®®

The compensation levels provided to cushion this
destitution were intentionally minimal. Workers' compensation
was a cash transfer program designed to help the obviously
destitute. Victims of no-fault based harm were really seen as

226. See id. § 80, st 573 (stating that "human accident losses”™ were just part of
the cost of doing business).

227. For a full discussion of the distribution of costs and pricing mechanisma
within workers' compensation, refer io pert 11.B infra.

298. The nature of the gemeral duty owad by the employer to the employeo is
discuased in part 1I1.C infra.
229. The word “accidents® in quotati marks because injury
epidemiologists believe that the environmental causea of adverse events can be iden-
tified and removed, much as immunizations can prevent childhood illnesses. Gordon
§. Smith, Injuries as a Preventable Disease: The Control of Occupational Injuries
from the Medical and Public Health Perspective, 30 ErcoNoMmics 213, 213 (1987)

ing passive pi devices, such as airbags, to immunizations). Injuries

and fatalities therefore do not hasve the completsly random character which "acci-
dent” implies. Id

230, DEBORAH A. STONE, THE DISABLED STATE 191 (1984).
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third party beneficiaries of a social aid contract, not as
recipients of make-whole relief arising from a legal wrong.
Moreover, modern notions of adequacy, which assume that
wage replacement should approximate pre-injury income,®
were not prevalent at the time these laws were passed. T’he
laws provided really limited,”® but theoretically certain,®?
compensation to workers for some but by no means all of th;ir
industrial risk. Workers either returned to work quickly or
were “paid off” and displaced from employment.

3. .Workers' Compensation Laws and the Movement for
Ind'u.stnal Safety. Despite the persistent rhetoric of inevitability
which surrounded the development of workers' compensation
remedies, there was nevertheless a contemporaneous growth of
advocacy for industrial safety, which recognized that at least
mt.my.deaths and injuries could, and should, be prevented;**
!,lns view .unquestionably provided a counterweight to notions' of
mewt:,ﬂblllty of risk. Apparently enlightened industrialists
combined with others to form the National Safety Council in
1912 an’«:al6 began to campaign for voluntary workplace-based
changes. This voluntary safety movement, assisted by
tec..hnological developments which changed workplace processes
f:la.nm.ed responsibility for significant reductions in occupationai
injuries over the ensuing decades.”

231. See, eg., COMMISSION REPORT, au;
; . , aupra note 32, at 56 (recommending that
;;r-k)nn weoekly benefits be at least 80% of their apendable weekly pre-injury earn-
232. Refer to note 32 supra.
233.  Substantial questions about the efficien i
) cy and certainty of th te)
over time, however. See COMMISSION REPORT, supro note 32, at 99-118. fytem g
?.3:1;Q b_su:r::a & SOMERS, supra nota 34, at 188-210. The authors cite 1907-1912
: e birthe n‘;: Lhel:ode:nl-afety movement, Around this time, employers began
ge t, although legall inj i
e e h gally an injury may not have been their fault, they
236. Id. at 201-02. Of course, the riai
N ng concern sbout safety, and the wi
threat of substantive workplsce re, i foutes mmcum‘
gulation, may b by
with which industrialiats sought to p t .'y “’: .°°:.‘-" ‘“ﬁd.“-’ the one
.236. One fr.u?uenl\‘.ly cited example of this is the experience of U.S. Steel, which
:v;nhd $5 n_ullu.m. in equipment and worker education, saw its injury rate fall 40%,
- reduced its injury-related costs by 35%. BERMAN, supra note 9, at 77; see alu;
“fum & SOM&HS aupra nots 34, at 202 (describing the general success of the
by at.y.mnvoment in ita early years). Some commentatora attribute the decline in
ctlll;t:u to the dlnvelopmanF vf: the workers' compensation system during this period.
Cf:ig' bert (C: El!lrj.lon, Bringing Cull'urz and Humon Frailty to Rational Actors: A
¢ igue .o( lassical Law and Economics, 66 CHL-KENT L. Rev. 23, 42 (1989) (citing
one cmpmuhlh:tudy which draws this connection). The empirical evidence is limited,
o s n_: porane ’oocu:;-noe of reductiona in fatalities and institution
warkers’ , the 1 that kers' i
the cause of this decline may be fallacious. 3t workers’ Compensution was
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Despite the early voluntary discussions of safety and
removal of hazards in the workplace, attempts to require safety
improvements through direct legal intervention into the
employment relationship were consistently challenged by
industry and thrown out by the courts. Not only were state
laws which created the new workers’ compensation systems
initially struck down,®’ but laws which were designed to
promote general safety in industrial workplaces were held to be
unconstitutional.® Thus, the judiciary, which had consis-
tently protected the employment-at-will doctrine after its
development in the late nineteenth century, continued to
support industrial attempts to protect managerial prerogative in
the early twentieth century. In limited decisions, the courts
endorsed the exercise of traditional state police powers in the
arena of public safety,™ for regulation of extremely
hazardous work,* and for oversight of working conditions of

937, See, eg., Ives v. South Buffalo Ry. Co., 94 NE. 431, 448 (N.Y. 1811)
(holding the New York law on workers' compensation unconstitutional); Cunningham
v. Northwestern Improvement Co. 44 Mont 180 (1911) (invalidating the 1909
miners’ compensation act); Franklin v. United Rys. & Elec. Co., 2 Baltimore City
Rep. 309 (1904). After the decision in Ives, seven states amended their conatitutions
to specifically authorize p jon legislation. SOMERS & SOMERS, supro note 3,
at 32. Nine states ci d the Jves d by adopting non-compulsory laws
which permitted employers to elect coverage or forfeit common-lsw defenses. Jd.
C Inory laws did, h , receive judicial endorsement in 1917 from the U.S.
Supreme Court. See New York Central RR v. White, 243 US. 188 (1917) (uphold-
ing New York's new compulsory 1aw and noting: “In excluding the question of fault
as & causs of the injury, the act in offect disregards the proximate cause and looks
10 ohe more remote—the primary cause, as it may be deemed—and that is, the em-
ployment itself.”); Hawkins v. Bleakley, 243 U.S. 210, 212-13 (1817) (upholding
Towa's elective law); Mountain Timber Co. v. Washington, 243 US. 218, 239 (1917)
(upholding Washi 's exclusive state insurance fund).

238. See, ¢g., Lochner v. New York, 198 U.S. 45, 61 (1906) (holding a maximum
hour law for bakers, designed to promote safety in bakeries, unconstitutional “as an
illegal interference with the rights of individuals, both ployers and ployess, to
make contracts regarding labor upon such terms as they may think best).

239. The initial narrowly drawn occup 1 safety legislation doea not appear to
bave been challenged in the courts with the same vigor as the wsge and hour lawa.
See SOMERS & SOMERS, supra note 34, at 200 (stating that constitutionality of nar-
row safety laws was not seriously challenged, unlike other labor legislation). These
apecific laws were “detailed, inflexible, and rapidly obsolete.” Id. Industry foared that
more general statutes would give too much discretion to individual factory inspec-
tors; they theref fully op d them. Id. When challenged, the narrowly
drawn laws appear to hsve frequently been upheld by the courts. See Adkins v.
Children’s Hosp., 261 U.S. 625, 669 (1923) (Holmes, J., dissenting) {listing a series of
cases in which the Supreme Court had upheld limited intervention in private con-
tractus! relations). The specific safety legislation of the nineteenth century was, in
fact, largely “cosmetic.” ROTHSTEIN, supra note 10, at 2.

240. See, eg., Holden v. Hardy, 168 U.S. 356, 398 (1898) (refusing to invalidate
law governing hours of work in mines, amelters, and vefineries on public safety
grounds).

R R A e
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people .who were viewed as in particular need of protection
(primarily women and children).*’ These were exceptions
however, to the general rule which resisted any serious legai
intrusion into the at-will employment relationship. Until the
New Deal, the courts considered substantive legal regulation of
the employment to be a presumptively invalid intrusion into a
private contractual relationship. It was not until the Supreme
Court, confronted with massive misery and economic turmoil
upheld New Deal legislation that such intervention became oon:
gtitutionally acceptable.®? This did not, of course, put an end
to employer challenges to workplace safety regulation.™?
Although direct regulation was met with resistance from
employers, the safety movement did imbue the early compensa-
tion.movement with the rhetoric of safety. A majority of the in-
vestigating commissions established by states as a prelude to
the drafting of workers' compensation statutes concluded that a
primary result of the laws would be a reduction in injury
frequency and severity.® Nearly every monograph and
treatise that has been written on workers’ compensation has
included what appears to be an obligatory chapter or section
dedicated to prevention.?® The substantive provisions of most
of the workers' compensation statutes, however, made little or
no explicit provision for safety incentives or for employer

241. See, ¢g., Muller v. Oregon, 208 U.S. 412, 416 (1908) (upholding a statute
that was do;ncned to protect the health, safety, and welfare of female employees).
But ¢f. Adkins, 261 U.S. st 5564 (rejecting a minimum wage law for women and chil-
dron enacted by Congress to regulate employment in the District of Columbin; the
Court noted that the Jaw, in protecting women, was protecting those “who nr; le-
gally aa capable of contracting for themselves as men”).

242- NLRB v. Jones & Laughlin Stee] Corp., 301 U.S. 1, 30 (1937) (upholding the
ennafltuuorulity of the National Labor Relstions Act); West Coast Hotel Co. v
Parrish, 300 U.8. 379, 400 (1937) {upholding the constitutionality of thin‘mn.
statute setting minimum wage for women). This has been described, quite appropri-
.nulpg an “a watershed constitutional event.” Fran Ansley, Standing Rusty and Roll-
m‘] r(r;;;ga)baw Pouverty, and America’s Eroding lndulalrial Base, 81 Guo. LJ. 1757,
243.  See, ¢4, Industrial Union Dep't, AFL-CIO v. American Petroleum
U.8. 607, 8:'10-52 (1980) (invalidating the benzene standard in a case brou':::“l;;"t::
petroloum industry); American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 541
(1881) (rejecting a challenge, in which industry argued that the cotton dul.t l(«ll'ld.l.l'd
lbou‘ld be replaced with leas stringent i ] standards and dated use of
mpu-fw-.-); Marshall v. Barlow's Inc, 436 U.S. 307, 311-25 (1978) (restricting
OSHA's right to perform non-consensual searches or inspections in the absence of a
search warrant). See generally ROTHSTEIN, supra note 10 (discussing casea in which
employers challenged workplace safety regulation).

32 .;Rimz, supra note 34, at 321.

246, , e.g., id. at 321-76 (di the safety and its venti
EE:-T SOMERS & SOMERS, supro note 34, at 197-235 (discussing ::v:::il:: :f'
).
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penalties for perpetuation of unnecessarily hazardous work.%®
The compensation laws which did provide some increased
liability for employer misconduct were of two types. Some
states simply exempted intentional torts from the exclusivity
provisions of the law. In general, these provisions were strictly
construed; their application was limited to situations in which
the worker could prove that the employer intended, not simply
the existence of the hazardous conditions, but the occurrence of
the injury itself.”” Other states, instead of removing

246. Several atates did, however, give the agency established to admmuur the
workers' P ion system the additi ibili developing safety rules
and regulations. REEDE, suprg note 34, at 322-23, Yet even when this occurred, this
authority carried little real wouhL

247. Workers' licitly provide for a common-law right to
sue for i jonal injury itted by empl s in K ky, Oregon, Washington,
and West Virginia; for wilful misconduct in Arizona; and for a wilful act or grosa
negligence resulting in death in Texas. 2A LARSON, aupra note G5, § 69.10, at 13.
334 to 13-335, In addition, a fow states have judicially developed limited exceptions
to exclusivity based upon findings that an injury was the result of intentional con-
duct, rather than an "accident” and, therefore, did not fa!l within the exclusive
ambit of workers’ compensation. See, ¢.g, Blankenship v. Cincinnati Milacron
Chems., Inc.,, 433 N.E.2d 672, 676 (Ohio) (finding that injuries received as the rnult
of intentional acts do not arise in the course of empl . and therefc
ty does not apply), cert. denied, 459 U.S. 857 (1982).

Neverthsless, the sxclusivity doctrine has remainad strong. Refer to note 216
supra. Until recently, even those states which allowed common-law actions for in-
tentional injuries limited the applicability of this exception to situations in which the
worker could prove that the employer intended the -peclﬁc lruury to be tha outcome;
these suits were therefore generally limited to physi by on
employees. 2A LARSON, mpm note 65, 5 8922 at 13-343 to 13-349. T‘hu-, workers
could not pierce an ity in situations invelving aggra.
vated negligence, breach of --foty nlulatmn-. or failure to correct a hazard after
several injuries had d. Id. The to safety, which appeared to have
been smbodied in the original legislative provisions allowing for common-law suits in
limited circumetances, was not evident in the subsequent interpretations of these
provisions. See id.

More recently, however, some state courte have carved out exceptions to the
exclusivity rule in order to allow workers to sue their employers in extreme situa.
tiona in which there ap to be disregard for fund | safety principles. Id. at
13-353 to 13-362. These cases have relied on one of two theories. First, the statutory
provision allowing workers to sue for intentional injuries is interpreted to allow com-
mon-law actions in situationa invelving conduct that meets a higher standard than
mere negligence but which is less reatrictive than tha earlier interpretation of inten-
tional harm. See, eg., Beauchamp v. Dow Chem. Co., 398 N.W.2d 882, 893 (Mich.
1986) (holding that the exclusivity provision does not apply if the employer knew
that the injury was substantially certain to occur and intended the act which caused
the injury); Jones v. VIP Dev. Co., 472 N.E.2d 1046, 1066 (Ohio 1984) (holding that
an act committed with the knowledge that an injury was substantially certain to
occur results in liability); Mandolidis v. Elkins Indus., 248 S.E.2d 907, 914 (W. Va.
1978) (holding that reckless and wanton misconduct results in liability).

Second, injured workers have prevailed when their injuries were aggravated

by the smployer’s fraudul failure to discl known safety risks. See, e.g., Johns-
Manville Prod. Corp. v. Contra Costa Superior Ct, 612 P.2d 948, 958 (Cnl 1980)
(holding that the employer wae liable for fraudulently li d condi-
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tions from the employee and the employee's doctor); Millison v. E.I. duPont de
Nemour! & Co 501 A.2d 505, 516-17 (N.J. 1985) (holding actionable allegations that

def t: dulently led knowledge of already contracted diseases), Martin
v. L‘ncuur Buuzry Co., 606 A2d 444, 447-48 (Pa. 1992) (holding that the
employer's fraud misrep: jon resulting in a delay which aggravated a

work related injury did not fall within the exclusivity provision);, see also Gary T.
Schwartz, The Beginning and the Possible End of the Rise of Modern American Tort
Law, 26 GA. L. REv. 601, 678 (1992) (discussing some of the implications of these
cases). See generclly Harrison, Annotation, supra note 216 (providing a comprehen-
sive review of intentional tort cases involving occupational injuries).

For a brief period, as a result of these state explorations with loopholes to the
.y:lunvﬂ:y bar, it nppemd that the exclusivity doctrine was being eroded by the
P of the 1 injury exceptions. This trend in judicial decisions
soemed to be largely motivated by concerns that wanton disregard of workplace safe-

ty should not be protected by the mantle of immunity bestowed by workers' compen-
sation.

In the first three statea in which the courta reinterpreted the statutes, the
state legislatures moved rather quickly to close this potential hole in employer im-
munity. In Ohio, the of the law remedy was limited to situations
in which the employer acts with deliberate intent to cause an injury, and damages
were capped at $1,000,000. OHI0 REvV. CODE ANN. § 4121.80 (Anderson 1991). This
legislative response was held to be unconstitutional under state law. Brady v. Safe-
ty-Kleen Corp., 676 N.E.2d 722, 730 (Ohio 1991). The current law in Ohio retains a
common-law remedy for workers who can show that their injuries were substantially
certain to occur. See, eg., Jones, 472 N.E.2d at 1052,

In Weat Virginia, the legislature adopted a statutory definition of intentional
injuries which allowed empluyeel ln pursue eommnn -law remedies when they could
prove that the pl ng: conditions that the em-
ployer knew to be dangerous and which vmlnted safety and health standards or
standard business practice. W. Va. CODE § 23-4-2(cX2) (Supp. 1993). Although it was
the stated purpose of the legislature to reinforce the exclusive nature of the workers’
compensation remedy, this statuta appears to have codifiad the West Virginia court's
sdoption of a recklese and wanton standerd for intentional injuries which the court
bad articulated in Mandolidis. 246 S.E.2d at 914. At the same time, the statute lim-
ited the ilability of punitive d to actions involving the older, more restric-
tive, intentional torta in which the employer intended the specific injury to result.
See W. Va. CoDE §§ 23-4-2(b), 23-4-2(cX2XiiiXA) (Supp. 1993). Subsequent judicial
opmmnl interpreting this statute have parmitted injured workers to prevail when

ploy bave all d known dang conditiona to persiat, resulting in a
worker's injury. See, eg, Mayles v. Shoney's, Inc., 406 S.E.2d 15, 27-28 (W. Va.
1890) (bolding thst the employer acted with deliberate intention in causing the
employee’s injuries and was lub]ad. to h-blhty)

In Michi after the deci in hamp, 398 N.W.2d at 882, the legis-
lature adopted language restricting common-law actions to situations in which the
employer had actual knowledge that an injury was certain to occur and willfully
disregarded that knowledge. MICH. COMP. Laws § 418.131(1) (Supp. 1993). The chal-
lenges to this statute have been unsuccessful. See Smith v. Mirror Lite Co., 492
N.W.2d 744, 74647 (Mich. Ct. App. 1892) (applying the Michigan statute); Pawlak v.
Redox Corp 453 Nwzd 304, 308 (Mich. Ct. App. 1990) (analyzing the action under
the 1 ity in the Michi statute but holding that the employee
could not recover because he had failed to prove intent).

The current status of these judicial re-interpretations of intentional injury is
as follows. When the employer knows that hazardous conditions existed and were
substantially certain to result in workplace injuries, at least four states (Louisiana,
North Carolina, Ohio, and South Dakota) allow injured workers to circumvent the
oxclusivity provision of the state statute. See Bazley v. Tortorich, 397 So. 2d 476,
482 (La. 1981) (stating that the exclusive remedy rule is inapplicable to situations in
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intentional torts entirely from the exclusivity bar, provided for
increased benefits as a penalty for employer misconduct. Thege
penalties were imposed in such circumstances as when ap
employer employed a minor below legal working age™® or, in
a few states, when the employer was guilty of reckless ang
wanton or intentional misconduct, particularly if this conduct
violated accepted safety practices or rules. The penalties

which the employers believe the results of their actions to be subatantially certain to
oel:ur) Woodson v, Rnwland 407 S.E.2d 222, 228 (N.C. 1991) (stating that when ag

in duct knowing it is sub ially certain to cause injury,
the employer is liable to the injured employee); Fyffe v. Jeno's, Inc., 670 NE.24
1108, 1111-12 (Ohio 1991) laining that an empl can recover if the employer
knew with subastantial certainty that harm would result); VerBouwens v. Hamm
Wood Prods., 334 N.W.2d 874, 876 (S.D. 1983) (stating that if the known danger
poses a foreseeable risk and a substantial certainty of injury, then the employee can
recover from the employer). Although some other statea have softened the definition
of intentional torta to some depoo only West Virginia appears to have maintained a
standard which is hat, al h not sub ially, more lenient. See Mayles,
405 S.E.2d at 24 (allowing nmplayeal to recover from employers when they could
prove the employer maintained excessively dangerous conditions, which the employer
knew to be dang and which violated safety and health standards or standard
business practice).

There does not appear to be any continuing threat to the exclusivity doctrine;
plaintiffs’ attempts to expand employer immunity in a substantial way have appar-
ently failed. Nevertheless, some commentators continue to argue in favor of expand-
ing tort liability in order to promote safety incentives. See generally Kenneth
Matheny, Achieving Safer Workplaces by Expanding Emplaoyers™ Tort Liability Under
Workers’ Compensation Lawa, 19 N. KY. L. Rev. 457 (1992) (arguing that exclusivity
provisions often resuit in injustice).

Interestingly, there is ne evid that ded ployer liability in the
above states has reaulted in a relative decrease in occupational morbidity and mor
tality rates. No epidemiologic or atatistical atudy has been done of injury and fatali-
ty rates in these states to investigate whether the expansion of liability can be asso-
ciated with any reduction in injuries ar illnesses. A review of the available data on
fatality rates from the National Institute for Occupational Safety and Health Nation-
al Traumatic Ooccupational Fatality study does not appesar to indicate that, in the
sggregnte, fatality rates declined at a relatively greater rate subsequent to the
change in the law in any of these states. Of course, this type of relatively curwory
review of aggregate data lacks statistical validity; further study deserves to be done.

It is also important to note that the excess risk d with this ded
liability is generally insurable. ROBERT E. KEETON & ALAN [ WiniSs, INSURANCE
Law: A GUIDE TO FUNDAMENTAL PRINCIPLES, LEGAL DOCTRINES AND COMMERCIAL
PRACTICES § 5.3(g), at 494-06 (1888). Although some states lmpole limitations on the
availability of insurance fo'r pumuv- d y even those

inted with | sre alwaya insursble.

248. 1B LaRSON, supra note 65, § 47.52(a), at 8-396 to 8-398.

249. Arkanses, Connecticut, California, lllinois, Kentucky, Massachusetts, Missou-
ri, New Mexico, North Carolina, Ohie, South Carclina, Uhh and Wuconlm m
states where a penalty is imposed for certain empl d such as

or intentional acts. 2A LARSON, supra note 65, § 69.10, at 13-335 to 13-340. These
penlluel were. pnerally an nltm-mt.we to lllowln' common-law suits for intentional
or by ! d under these penalty

provisions waa equivalent to Lh. intent required to evade exclusivily entirely in the
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directed specifically at safety practices appear to have been uti-
lized infrequently.”® In any event, the penalties themselves
were (and are) small enough to have no impact on the direct
cost to most insured employers.®!

4. The Workers’ Compensation Paradigm Today. Workers’
compensation laws today retain the same fundamental
structure 88 they had when first enacted. Eligibility criteria
and adequacy of benefits have expanded without changing the
basic no-fault paradigm. Historically, attempts to alter this
paradigm by providing retum-to work and rehabilitation
programs for injured workers® or expanding employer

states allowing limited common-law actions. Id. Intent was generally very narrowly
construed, so that penalties were rarely aassessed. See, eg.. Gibbs Automatic
Moulding Co. v. Bulhck 438 S.W.2d 793, 784 (Ky. 1969) (denying additional com-

tion for empl 's iona! breach of safety regulstion becsuse there was no

-var\nz that the employer had actual knowledge of the regulation). If any pattern
st all can be discerned, it appears that the lesser the penalty, the lower the stan-
dard applied to intent. 2A LARSON, supra note 65, § 69.22, at 13.343 to 13-349.
Although violation of a safety standard appears to be adequate to create s founda-
tion for a charge of wilful mi d it is not ily ad for an inten-
tional injury. ld. §§ 69.22.24, at 13-343 to 13-370. Violation of federal or state
OSHA regulations is not, in all states, grounds for penaity. Id. § 69.24(b), at 13-361
o 13-362.

250. Given the mesgnitude of the number of reported cases arising under state
workars' compensation lews, the number which add the ion of i d
penalties is remarkably few. See 2A LARSON, supra note 65, § 69.22, 13-343 to 13.
349. This can be viewed in one of three ways: that few injuries ars the result of

i duct by /! that mi. duct is very narrowly defined; or that emplay-
oes are unlikely to press claims for penalty compensation.

261. The penalties were generally established as a percentage of the workers'
compensation award. See id. § 69.10, at 13-340 (ranging from a 100% increase in
Masanchusetts to much less in other states). B of the rat king hodol,
gies used to determine premiums, this smount is unlikely to have = substantial
impact on most employers' costs. Refer to part ILB infro.

252. A brief -t.umpt dunn. the 19508 to reform workers’ compensstion in order
to provide effecti opportuni for injured workers was abandoned.
Berkowits & Berkowitz, supra note 198, at 170-71. Regarding this failure, commen-
tators concluded that workers’ compensation programs were unable to assist injured
employees in returning to work; they noted in particular that workers’ compensation
systems were simply not designed to reach into and alter the relationship between
employers and injured workers. Id

Interestingly, the failure of workers' compansation programs to develop effec-
tive rohabilitation efforts in the past is now the subject of considerable criticism.
Sev, eg., Poter 8. Barth, The Twentieth Anni v of the National Commission on
State Workmen’s Compenaation Laws: A Symposium: Observations of Peter S. Barth,
JOHN BURTON'S WORKERS' COMPENSATION MONITOR, Nov.-Dec. 1992, at 10-11. Peter
Barth, who was Executive Director of the National Commission on State Workmen's
Compenaation Laws, wrote the following on the twentieth anniversary of the
Commission's Report:

1 want to turn to what 1 now believe was the core problem with the report.
In my view, we loat sight of the abaclutely central purpose of the compensa-
tion, i.e, to restore the injured worker to his or her pre-injury status as
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liability*® did not meet with any significant or continuing
success.

Workers’ compensation is a social insurance program which

differs in important ways from traditional liability systemsg 2

ihle. ineludi

promptly as a return-to-work. . . . Since 1972, state laws
have been judged by many in terms of the number of essential recommenda-
tions that they comply with, yet reemployment is not one of these essential
recommendations. Progressive states are so described because they have a
high maximum weekly benefit level, not because of their return-to-work
policies. . . . (Wlhen an injured worker takes & lump-sum payment in settle-
ment of a claim, everyone (the attorneys, the Insurer, the employer, and the
atate's workers' compensation agency) views their responsibility as having
ended. Ask them, aa I have. . . . By focusing on benefit adequacy, those of
us involved with the i 's report probably allowed everyone to think
that the job of workers' compensation is simply one of paying benefita . . . .
How did the National C. ion let this ion occur? To understand
that, one needs to recognize how awful state workers’ compensation laws
were in 1972 . . . . In 1972, the problems were obvious, the benefits inade-
quacies were all too simple to recognize and impossible to defend, and in
the minds of many, all could be remedied with a little bit of political will. .
. . What we do need are imaginative ways to provide incentives to the prin-
cipal parties, that is, the worker, the employer, and the insurer, to restore
the person as a worker. Perhaps that will be the legacy of the next national
commisaion.
Id. Barth may have boen ignoring the true roots of workers’ compensation in this
statement, but he certainly echoed the rising concern about displacement of injured
workers, See Emily A. Spieler, Injured Workers, Workers’ Compensation, and Work:
New Perspectives on the Workers’ Compensation Debate in West Virginia, 95 W. Va. L.
Rev. 333, 34041, 354, 376 (1992-93).
253. As nated previously, attempts through litigation to break down the exclusiv.
ity of workers’ compensation and expand 1 liability enjoyed
some initial success in the 1970s and 1980s; there has been no further ercsion of
the exclusivity principle in recent yenrs, however. Refer to note 247 supra.
254. Social insurance programs are built on the assumption that benefits have
been paid for and become vested; this is true even when the programs are, like
Social Security, funded on a "pay ms you go” basis. They are intended to reduce {or
prevent) poverty in “nonstigmatizing ways.” Jeffrey 8. Lehman, To Conceptualize, To
Criticize, To Defend, To Improve: Understanding America’s Welfare State, 101 YALE
L.J. 685, 692 (1991). Social insurance programs guarsntee future benefita to benafi-
ciaries when speeific d-based eligibility requi are met. Participation in
these programs is based on prior participation in the workforce or on direct financial
contribution to the program. THEODORE MARMOR ET AL, AMERICA'S MISUNDERSTOOD
WELFARE STATE: PERSISTENT MYTHS, ENDURING REALITIES 99 (1990). Eligibility for
benefits can be based on such factors as age or disability, as in the case of social
security, or disabilities suffered as a result of injuries or ilinesses arising out of
employment, as in the case of workers' H Workers undoubtedly pay for
thair workars’ compenaation benefita, both by working. often receiving lower wages
than would have been ilable in the ab of i
through their statutory waiver of other remedies against the employer.
Perhaps as a result of the no-fault nature of the workers’ compensation sys-

tem, workers’ compensation has taksn on some of the political trappings of social

welfare programs. In contrast to compensation associsted with social insurance
(which is deemed to be vested) or that which is associated with legal wrong (which
is viewed as making the victim whole), social welfare programs mandate redistribu-
tion based upon need. There is strong antipathy for need-based programa in Ameri-

costs, as well as,
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Eligibility .fo:.' compensation is based upon the occurrence of an
event—an injury or illness—but not upon the perpetration of a
wrong. As a ".no-fault" system, the victims, injured workers are
not presumptively the victims of wrongful harm; instead ,th
are simply the victims of workplace mishap. ’ S
In contrast, when redistribution is based upon the
eecurrence of harm, it is primarily derived from traditional tort
liability schemes which link the availability of compensation to
notions of wrong: the victim of the harm receives compensation:
the perpetl'atzol' of the wrongful harm is charged with the cost;
of compensathn. This appears “just,” in the distributive sense,
becau.se the victim is compensated and the wrongdoer rathel:
than u:m.ocent bystanders or victims, is forced to pay tlyxe costs
of the injury. Moreover, it appears “just” in the normative sense
bea.ause the m_t-ernalization of costs is often viewed as providi
an un.portant Incentive to deter repetition of the wrong. "
Like tort .liability systems, workers' compensation .provid s
payment to victims because of the occurrence of harm. As f."n
tort systems, it is hoped that the payment of the costa‘b tlll
employer will ultimately result in the minimization ofyb tli
toml o‘:osts and human suffering by providing the necesso
incentive to prevent injuries.®® The presumption is t;:{

-_—

cn iof:ieq. apparently rooted both in bias against recipie; i i
lr:d]';.mbul.l.tilll financed by broad-based contributions from l:.h:: v::: vll:r:";;:m “0
o t r:::.l:?h.of these programs must almost always prove worthiness by :::vl
m:::‘mon .&'::‘:d:ub-dul- of needy people who meet other eligibility criteria
iy e nds for this redistribution focus on poverty coupled with an in:
ey ol ¢ :. re::?.l-;nt t(::ort:.‘ T:erefon, these programs provide redistribution for
witk .8, I I Securit; i i
:-dnnllczlnnu must meet dual eligibility of disability nidh:;:.'l:r:‘;:c‘?n'l lgo:h"d:
3 UscC. § lwl.(1988)), or for those engaged full time .in the culunan:enz

256. The efficacy of tort law 3
s a doterrent has, of course, bee:
:d‘:-l eluw‘h-'n: nnd bas been seriously queationed, as both uxpn::e? !ri?l::]?t m(pm‘t
iy 'y atrict liability) and i ilability e
eg., TRRENCE G. 180N, THE FORENSIC LoTTERY: A CRITIQUE ON TORT LIABILI:I"V

noe: ‘l::wrlmx (of both law ..nd facts); individual and organizational incompe-

Lﬂw ; disco o!;-nt:‘af the ;hren:; I:xkgh stakes in behaving dangerously; small penal
; poverty wrongdoer (making th i t
tort damage awards; market imper“l ons, Pt dl'::l".e'zi_‘fn'd’q“"y iy

Slabils
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employers will invest in safety to the exten.t that Fhe marginal
costs of prevention are less than the marginal gam.——and that
relationship is understood. As costs rise, prevention should
become more financially attractive; that is, the balance should
be achieved through more effective prevention.?®

But the no-fault, insured nature of workers' compensation
impedes this process. Employees are entitled t.o. limited
compensation because of their status as workers injured at
work, not because of their status as victims of fault-based harm
at work. The amount of the compensation is limited; this
limitation is, in part, justified on the basis that high lev.els ’gs
compensation create incentives for workers to stop \.avorkmg.
Limitations on benefits are also, however, a reﬂectu?n qf the
assumption that full compensation is based upon application ot:
notions of fault, which are presumptively irrelevant to workers
compensation liability.

Employers are charged with the cost, but not because‘ they
are defined as the perpetrators of wrongful harm; there is, by
definition, no wrongful harm in a no-fault system. The no-fault
nature of the system masks, or perhaps obliterates, the
commitment to individual corrective justice which imbues

arman, supra note 19, at 585-73. )

Su Similufy. Professor Guido Calabresi has argued that the lorf. system fmlt.id. as
a mechanism for internalizing costa for three reasons: imperfect insurance pricing,
imperfect information, and a system of transfers which results in charging others for
the costs of any injury. GUIDO CALABRESI, THE COSTS OF Accml-:ms:_ A LecaL ANq
EOCONOMIC ANALYBIS 244-48 (1970). All of these are painfully present in the worken
compensation system and are addressed in this Article. For a summary of
Calabresi's thinking on this issue, see Keith N. Hylton & Steven E. Laymon, The
Internalization Paradex and Workers’ Compensation, 21 HOFSTRA.L Rl::v. 109, 126-29
(1992) (explaining Calabresi's theory of externalities, but njec'.lrlu hu. concarns re-
garding the impact of insurance because of trust in the market "‘f‘,"'"v_" in insur-
ance arr ). As the di of workera' compenastion pricing in part ILB
illustrates, it is not clear that trust in market incentives is merlled.. )

256. When commentators argued for increased compensation for victims of occupa-
tional hazerds prior to the 1972 Commission Report, supro note 32, they sssumed
that increased compensation would result in incressed der.errer.\ce. As Arthur H.
Reede wrote, “(aldequate compensation makes safety more imperative. lnmnleld -nfe'-
ty makes ad i ible.” REEDE, supra note 34, at 37]._ This Arti-
cle had its genesis in the fact that, at least up until now, this reciprocity has ap-

failed to develop. )

p;;ll.‘dym National Co';:minion, while noting the inadequacy of benefits in 197?.
also warned that "[a)s the proportion of wages replaced is increased, the worker is
assumed to have less incentive to return to work.” Comlsslor_d RuPORT, supra note
32, at 56. This is the issue of moral hazard: that, as benefita rise, workers will take
fewer precautions, and thus file more claims. Refer to notes 15 &. 18 supra. The be
havior of workers is discussed at greater length in part II[.C. Obviously, this tension
plays out in the political arena, with those more concerned about the adequacy of
benefits for injured workers on one side, and those who are more concerned about
work disincentives on the other side.
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discussions of tort liability. The no-fault legal paradigm tends
to legitimize some employers’ views that the fault lies
elsewhere.®

268. In the warkers’ compensation literature it is sometimes forgotten that moral
hazard can occur either ex onte or ex post the occwrrence of the loss. Priest, supra
note 12, at 1547; refer to note 15 supra (defining moral hazard). “Exr ante moral
hazard is the reduction in precautions taken by the insured to prevent the loss. . . .
Ex post moral hazard is the increase in claims against the insurance policy beyond
the services the claimant would purchase if not insured.” Priest, supra note 12, at
1647. The workers’ compensation social science literature focuses to a significant de-
groe on the moral hazard created for workers in the p ion syatem b of
the economic security which is presumed to increase either workers' carelessneas or
filing of claims. Refer to note 18 supra.

Investigation of | beh has generally focused on assesaing the ef-
fectiveness of merit-rating insurance pricing schemes in inducing greater preventive
efforts by employars. See, g, JAMES R CHELIUS & ROBERT S. SMITH, Experience-
Rating and Injury Prevention, in SAPETY AND THE. WORKFORCE: INCENTIVES AND
DISINCENTIVES IN WORKERS' COM'PBNSATION, supra note 18, at 128, 130; Chelius,
Influence of Workers' Compensation, supra note 18, at 235, 237; Chelius, Incentive to
Prevent Injuries, supra note 18, at 164, 155; Ehrenberg, supro note 18, at 18-20;
Alan B. Krueger, Incentive Effects of Workers’ Compensation Insurance, 41 J. Pup.
ECON. 73, 74 (1990); see also John W. Ruser, Workers’ Compensation and Occupa-
tional Injuries and Ilinesses, 9 J. LaB. EcON, 325, 326 (1990) (discusaing the effecta
of experience rating pricing on the business’ safety investmenta). All of these studies
conclude that experience rating fails to signifi ly i ployers’ preventive
offorta. See, eg., CHELIUS & SMITH, supra, at 137 (stating that the effects of experi-
ence rating on ! e’ safety di were ligible); Ehrenberg, supra note
18, at 19 (supporting the conclusions of Chelius and Smith). But see MICHAEL J.
MOORE & W. KIP VIscUSI, COMPENSATION MECHANISMS FOR JoB RISKS: WAGES,
WORKERS' COMPENSATION, AND PRODUCT LIABILITY 134-35 (1990) (concluding that in
the context of fatal injuries workers' compensation plays a “constructive role . . . .
[Wlorkplace fatalities could double in the absence of this program. Worker's compen-
sation thus represents by far the most influential governmental program for reducing
workplace fatalities.”); Worrall & Butler, Experience Rating Matters, supra note 12,
at B2 (finding that in 15 industries studied in the period 1940-1971, a 10% increase
in firm size led to a 4.95% decrease in the permanent partial injury rate and a
10.17% reduction in the all indemnity claime rate). These studies in part are an

to i igate the ial positive effects on employer preventive activities
that may be derived from merit rating systems which make an individual employer’s
cost responsive to that employer's own claims experience. Some of the investigators
note that employers’ preventive nctivities may be obscured by the increased filing of
claima by workers as benefits rise, or that employers' preventive efforts may decline
when pricing schemes fail to make an employer’s costs responsive to the costs in-
curred by that enterprise. See, eg., Chelius, Incentive to Prevent Injuries, aupra note
18, at 165 (stating that injury prevention by employers is influenced by the level of
benofita given to the employee).
The warkers’ compensation paradigm poses a moral hazard for employers as
well as 1 both ! and empl are insured by the program. The

i of a fault workers’ ion system doubtedly dep

) ' i j toward pr in two ways. First, it provides an economic
cushion for workers so that employers can feel that they have discharged any re-
sponsibility to injured workers. Second, the mechanisms for the distribution of costs
and the maintenance of bensfita below full costs of injuries (which are discuased at
greater length in part I1.B) mean that employers' liability may not always increase
as the incidence or, particularly the severity, of injuries incresses. See ASHFORD, su-
Pra note 9, at 417 (arguing that because employers do not pay the full social cost of
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Advocates of prevention, relying upon the spp;x:n{;ly
certain costs of injury which the comp.ensatlon lawTdc;en t,h e-
lieve that employers’ enlightened self-ltt;tzres; :ahct:\;ces 2t;:-ce Thi?:
i a ssive preven t 2 :
;.;gu:lgtgseprel:umegf}::t the forced }nt&malizat}l:;xe roﬂf c::: v:::
! actices, even i e emp .
:tif:rc;e: :?:ﬁy:::;ngul behavior, aqd ever;u0 if there is ahgeneral
belief that many injuries are inevitable.® There is, :wever’,.
an internal, paradoxical tension between the ;;‘resll:rqp ions o
inevitability (which are supported by t.h.e no-fau rt:xis\;ra?;e
paradigm) and assumptions of pre\.lentabl.hty (supp?g ” ;Z the
financial incentives). Arguably: this tension f:ontn utes o ! e
political controversy surroundmg. compensation, t_as etrlzxpc :v rs
fight the costs of compensation without investigating the cause
of th’;hlemf‘::te:;.hat employers have not committed a legal wrong
does not obviate the fact that t?l? employgr may‘n.om?theles;
have both control over the condltlon.s leading to I:Jun:xa I:x;s
superior knowledge regarding strategies for. pre}:'_en n;.n. s
not, however, at all clear that the relationship of cos

to reduce h ds is too low, and that the

each additional disability, their i i
“rot is inavitable®). . -
thCOl m::a:n:\::;du;r'-m;nﬁnue to view the costs of worken. compama:.llon
e ur:.‘:f incentive for safety. See, eg., Paul C. Weiler, Workers .Com':omgnu::
;.nda l;orodlml Liability: The Interaction of a Tort and : Non-1:ort R_qlm:_e, | Swio
laining that if empl % have . : .
ST.n];;l’)'iliB;B}:‘nall(ﬁgk)plnca injuries, they will be sufficiently motivated to invest in
spol ! . y
W, km!h“ will b ':.he“. d mnc;nduu pl s to pr:v{id- .reklt-el:
o its workers'
h firm would assume the costs o ] "
?’?’k!ﬂ::::"z‘:;m ::;n under tort liability. The costs of mduln.nal
:“\!Ee- thus would be included among other l.mlirlxeu costs, and employers
?vuld be motivated to reduce them by increasing job lufe_’ty.oumr roromentators
EcoNOMIC REFORT OF THE PRESIDENT, supra note lB_, at 119.. 0 o
ict linbilit 2 rules ad otat
— Mh:o::c: t:; E::;r:i'l::'mmm that “other things I>e|n|L equal, hub:h:y
were sup] 0 ings el
the best able to I h
.'h"“ld y plt:“:n:nlo u:.?hyn information to reduce accidents. .Hyltan & Lnymon.
vy N'ZS.S t 128. This view echoes that of earlier worknn. co:)pen-':unn com:
momtators, Arthur H. Roods, for o, insisted that “all avalable evidencs eur
m:‘:‘::“viaw that v‘vorkmal‘:'l compensation is a stimulus to prevention of indus
po
juries.” t 324. -
o T o :::’;::: 3l‘.t.llaink, that the pricing of \vorkar-'_ o.ofnpam?dt:::.
- 'vn:;l ::vl-dn a -uﬂic’iont incentive to trigger preventive activities. Thia
surance
ILB of this Article. ) ik
f;}ll. ofm ulllofur an anslysis of the difference be'.wee.n a I;nl wriv:‘n‘ wl
enu.;n harm and action which is not a legal wrong but which is known advance

o .
to result in harm. Clearly, not ail actions which are known to cause harm, even

i i rocess of drawing
a regular basis, are actionable as legal wrongs. It is pr-cl;ely .tha P o gy
these lines which makes the problem of d in workers
cult,
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prevention is obvious or even that the system itself is designed
to induce improved safety as a result of increased costs. Even
in theory, internalization of costs will only promote deterrence
if costs and the payer’s control over the occurrence of the harm
are related, and the Payer understands the relationship.

B. Distributing Cost

In order to maximize the potential deterrent effect from the
imposition of liability, two initial objectives must be met: costs
must be charged to, and internalized by, the entity responsible
for the harm; and the costs must fluctuate with the degree or
amount of harm. Aggregate cost, which does not fluctuate with
individual experience, is unlikely to
incentive to induce preventive activities. Thig
the extent to which workers’ compensation achieves effective
internalization of costs ??

As noted above, our current system of liability insurance
had its roots in employer liability for workplace injuries and
grew  with  workers’ compensation systems.®™ The fipgt
statutes which mandated employers to carry insurance created
a state fund to provide the coverage.®™ States later
established requirements either for purchase of private in-
surance or, in some jurisdictions, for proof of financial
responsibility for purposes of self-insuring.?

The requirement that employers purchase insurance to
cover workers’ compensation claims provided protection to both
workers and employers. The desire for reliable protection wasg
substantial enough to overwhelm any concern that insurance
would dampen the deterrent effects of these costs. This
insurance guaranteed that compensation would be available to
the extent that it was required by law, irrespective of the
financial status of the employer. Then, and now, employers

incurred penalties for failing to obtain insurance.”® In addi.
tion, the insurance mandate, when combined with the general

262.  This exploration is undertaken as an exercise that is ing, dent of the
concarn raised in the next section: that increased internalization of enterprise-specific
Osta may encourage perverse coat-containment strategies on the part of employers.
Without abandoning the notion that unintended consequences may overwhelm the
socially useful and intonded of cost internalizati , it is nevertheleas

ive to review the degree to which internalization has been achieved in the
workers’ compensation system.

283, KERTON ET AL, supra note 221, § 82, at 685,

264,  See, €g, Mountain Timber Co. v. Washington, 243 U.S. 219, 246 (1917)
(upbolding Washington's exclusive state insurance fund for workers’ compensation).
265.  See REEDE, supra note 34, at 231.32.

266. 24 LARSON, supra note 66, § 67.22, at 12132 to 12-140.
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limitations on liability inherent in the system, guaranteeq the -

economic stability of firms by protecting employers from both
the full cost of injuries and major fluctuations
associated with these injuries.

The general implications of insuring a risk have become
much more obvious in the years since the first enactment of
workers’ compensation statutes. Insurance is fundamentally an
arrangement that allows for the transfer and distribution of the
costs associated with risk®™ Insurance provides gp
established prospective cost (“premium”) which quantifies the
future risk and which protects the insured from any further
losses. The risk, and any incentives associated with assuming
the risk, are transferred to the insurer.?®

Insurance by its very nature requires the spreading of the
costs of risks through a population; it is the law of large num-
bers which creates a sufficiently high probability that
predictions regarding the total losses for the pool will be
correct. As one commentator has noted, “the purpose of the
insurance is to protect the person liable from the consequences
of his liability; in so far as this protection can be bought at a
reasonable price, the economic deterrent effect of liability disap-
pears.””®

in cosg

267. KEETON & WIDISS, supra note 247, at 3. “For a price, uaually referred to as
a premium, an insured transfers to an insurer the risk of loss or the responsibility
for certain costs that may arise . . . . [Thus] an insured will be able to avoid sus.
taining further losses.” Id. at 11.

268. The effect of the insurance contract is, therefore, to transfer any incentives
to decrease claims costs from the insured employer to the insurer. The employer's
premium costs are set at the beginning of a policy year. If the insurer can reduce or
assiat the employer in reducing the actual costs of claima during that year, the in-
surer will receive the benefit. Employers’ gains will not appear until subsequent
policy years in which their premiuma are adjusted to reflect past claims reductions
through the merit rating procesa that is discussed below. It is therefore surprising
that insurers have not pursued loss prevention more nggreasively na a strategy. Re-
fer to part 1I1.C.2 supra. More rocently, as state insurance regulators have resisted
rate i lications, loss pr ion has become more of a focus. See, e.g., Loss
Control and Prevention, IV NCCI DIGEST, Dec. 1990, at 1 (studying the possibilities
for loss prevention). “Insurers are no longer content to share the risk; they are com-
mitted to decreasing risks as well . . . . In the area of workers' compensation, this
means the establishment of a safe workplace.” Jd. The article notes further that “(ijt
is unclear whether the experience rating system has sny effect on the average
employer'’s workplace injury rate.” Jd. at 9. .

269, MOROENSTERN, supra note 7, at 86. Or, stated another way, “the existence
of liability insursnce tends to undermine both the corrective justice and deterrence

ionales for the impoaiti of tort lisbility.” Kenneth S. Abraham & Lance
Lieb: Private I , Social Ii , and Tort Reform: Toward a New Vi-
sion of Compensation for Iliness and Injury, 93 CoL. L. Rev. 75, 86 (1993). See gen-
erally KENNETH §. ABRAHAM, DISTRIBUTING RISK: INBURANCE, LeGAL THEORY, AND
PuBLIC PoLICY (1986) (explaining the relationship b corrective justice and
liability insurance programs). Of course, as | have previously noted, corrective justice
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Despite the high aggregate level of workers’ compensation
the current methodology for the distribution of costs
ted with occupational hazards fails to encourage
unpl'OVEd safety practices among many employers for t'wo
reasons. First, costs are not spread in a manner which px.‘OVIde
financial incentives to many employers to engage in primary
revention. The insurance pricing scheme, which prov.xdes some
fluctuation of rates based upon the ex'peri.ence of individual
employers and classes of employers, maintains the appearance
of an incentive-based system. To the extent that insurance
premiums are merit-based, the market would tend to reward
low-risk employers with lower costs and penalize high-risk
employers with higher costs. The particular nature of the
pricing of workers’ compensation premiums, however,. tends
both to attenuate the relationship between cost and risk for
many employers, particularly smaller high risk employers, and
to obfuscate the connection that does exist.

Second, despite the apparent internalization of costs,
employers do not pay the full costs of injuries. A system of
“sensible compensation™™ means that costs are transferred,
directly and indirectly, to the injured workers, their families, to
administrative agencies, and to others. These two issues are
explored more fully in the following subsections.

co08ts,
.sgocm

1. The Workers’ Compensation Insurance Pricing Scheme
and Market. The nature of insurance means that costs
agsociated with risk are shared. Generally, to the extent that
rates are set based upon a group or community risk and are
not adjusted for individual experience, those who make more or
larger claims against the insurance will be subsidized by those
who make smaller ones. This effect can be partially corrected
by rate-making processes which adjust the rates of individuals
within the group in order to reflect individual experience more
accurately. The goal in the adjustment of rates is to pool that
portion of the risk that involves uncertain or random events,
and to individualize rates to the extent that the risks, and
therefore the costs, are predictable.

Alternatively, the subsidization characteristic of insurance
can be decreased by reducing the size of the risk pool, so that
those in it will be closer to each other in experience, making
the community rate charged closer to the actual experience of

and deterrence were not foundation blocks of the workers’ compensation system.
Refer to part [I.A4 supra.
270.  Weiler, supra note 234, at B40.
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each member of the group. As experience-rating increases gp
pools become smaller, however, the advantages which flow from
the sharing of risk decline.” The result is that, in the
workers' compensation market, there is a tension between more
accurate merit rating, which should promote safety incentives,
and class rating, which helps employers share financial risks
related to occupational hazards in their industries.”

In workers’ compensation today, as costs and premiumg
have risen, questions of affordability, solvency, cost contain.
ment, equity and adequacy of benefits, and accuracy of pricing
have all merited attention from the insurance industry.”™ In
order to understand the current concerns and their relationship
to safety promotion, it is necessary to understand the
mechanisms used by insurers to price employers’ workers' com-
pensation premiums.?*

271. ABRAHAM, supra note 269, at 218, From insurers’ perapectives, an the size of
the paol grows, the amount of predictive uncertainty declines and less capital is
needed to fund the future risk adequately. Telephone Interview with Robert Finger,
Consulting Actuary, Milliman & Robertson, Inc. (Oct. 23, 1993). Insurers themselves
are more concerned with issues of funding and marketing than with social policy
i of rating decisi
272. Kenneth Abraham characterizes this tension as follows:
Stress on loss prevention in insurance obviously tends to reflect a focus on
individual responsibility. In contrast, emphasis on risk distribution under-
scores the social consequences of loss. Both loss prevention snd loss distribu-
tion, of course, are methods of avoiding the effects of injury and Joss. But
they do so from very different perspectives. Increased stress in the future on
risk distribution could indicate an evolving recognition of the inevitability of
a certain amount of injury in a society as technological and industrial as
ours. At some point lt would symbolize a very significant change in social
P i a coll p of the current—and perhaps ulti-
mlh—lmperfechbll\ty of our world. Increased stress on loas prevention, on
the other hand, would reflect the dominance of more traditional ideas about
individual responsibility for loss and a continuing belief in the possibility of
progress toward a safer, more secure world. Stress on loas prevention
through insurance devices might indicate ss well that more public forms of
losa prevention, such as direct lati d

and the pr lgation of ¥y
safety standards, had failed to live up to their promise.

ABRAHAM, supra mote 269, st 218. This underlying tension between scceptance of the

insvitability of risk (wb)ch Abraham characterizes in a ponuve hght) and prevention

are, of course, precisely what underlie workers’ Of course,

there is always a middle ground which acknowledges both the imperfectability of our

world and our ability to achieve reductions in riska.

273. David Appel & Philip S. Borba, Costs and Prices of Workers' Compensation
Insurance, in WORKERS' COMPENSATION INSURANCE PRICING: CURRENT PROGRAMS AND
PROPOSED REFORMS, supra note 132, at 1.

274. The brevity of this summary requires some generalizations. The process de-
scribed is that used by the National Council on Compensation Insurance (NCCI), »
national rate-making bureau, that propares rate analyses for the insurance industry
in 32 states. A similar, but not identical, nu-mnkm. methodology is utilizsed in
every state, whather the insurance is provid i state fund, a
competitive state fund, a private insursnce clrner, or fmm a separate high risk
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a. Rate setting methodology. Employers' workers’
compensation insurance requirements can be met in most states
either by purchasing insurance or by self insuring.?®
Employers who self ingsure pay all of their own costs associated
with the mandated workers’ compensation benefits, as well as
the costs of litigating any claims which they may choose to
contest.”” These employers may also be required to contribute
to various administrative costs of the state agency which over-
sees the workers' compensation program.””’ Self insurance re-
gults in the purest form of experience rating: self insured
employers’ costs are tied absolutely to their incurred costs. As
the number of employers who self insure has grown,® the
pumber of employers and employees who operate in an envi-
ronment in which payment reflects true workers' compensation
cost has risen.” It is, in fact, these employers who are most
often credited with aggressive safety or, at least, claims-re-
ducing programs.2°

Employers who purchase insurance have their individual
premium rates determined through a three-step process of rate-
making.®' First, the average premium rate for a state is
calculated. Second, rates are calculated for separate industrial
classes into which all employers are grouped.”? Based upon

pool. It is important to remember that rate-making methodologies are developed by
actuaries with concern for adequacy and equity of rates based upon the predictive
value of past experience; actuaries are not, in general, concerned about the afficacy
of insurance rate-making in achiaving other goals, including safety. The summary
provided here does not attempt to explain the precise justification for the resulting
rate methodologies. For more information regarding rate-making methodologies, soe
geoarally WORKERS' COMPENSATION INSURANCE PRICING: CURRINT PROGRAMS AND
PROPOSED REFORMS, supra note 132; Beckwith, supra note 7, at 58-60; C. Arthur
Williams, Jr., Workers' Compensation Insurance Rates: Their Determination and Regu-
:a:;:)n, in CURRENT ISSUES IN WORKERS' COMPENSATION 209 (James Chelius ed.,

276.  Beckwith, supra note 7, at 52.

276. Id at 59.

277, See, eg., W. Va. CopE § 23-2:9 (Supp. 1993).

278. Refer to note 30 supra.

279. Workers' compensation costs are limited in a variety of ways. Not only are
all injuries and illnesses not compensated, but tho level of compenaation itself re-
sults in externalization of coste from the system. The issue of this externalization is
discussed below. Refer to part III.B.2 infra.

280. Ser, o5, Bockwith, supra note 7, at 69 (stating that self-insurance provides
the greatest incentive to the employer to provide a safe working environment for
employees).

281. Appel & Borba, supra note 273, at 5.

282 Jd NCCI uses more than 600 induatrial classifications in calculating rates,
although only about 300-400 of thase may be in active use in any particular state.
Id. Telephone Interview with Robert Finger, supra note 271. Other rate making enti-
ties may use fewer. For example, the West Virginia Workers’ Compensation Fund, a
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the aggregate claims experience in that class, generally over
the preceding three year period, the size of payroll in that
class, and the insurer’s administrative and related expenses,
the insurer calculates a base or manual rate for the entire
class.® This manual rate, expressed as an amount per $100
of payroll, reflects the total predicted costs that the insurer
anticipates employers in that class will incur during the
subsequent policy year.® Third, the insurer may adjust the
employer's premium from the manual rate based upon that
employer’s claims loss experience.

Manual rates vary widely from one industry to another,
reflecting the variation of the experience of different groups of
employers. The highest rate in a state “will routinely exceed
the minimum by a factor of 100, and in extreme cases can
exceed the minimum by a factor of 1000.”* This grouping of
employers lessens or eliminates cross-subsidization between
industries as long as rates are adequate to cover the incurred
costs in any policy year.® Obviously, manual rates rise as
the average experience of an industrial group worsens, and fall
as the average experience improves. In the majority of states,
changes in these rates must be approved annually by the state
insurance department or an equivalent oversight agency.”’

Small employers who pay below a certain amount of

monopolistic state fund, uses 91 such classifications. These claases are established
based upon the level of risk in an industry, not upen the product that is produced;
they therefore do not caincide with the Standard Industrisl Code (SIC) classifications
utilised for other smployment data-gathering. This further complicates the data prob-
lems discussed in Part 1 of this Article.

283. Appel & Borba, supra note 273, at 56.

284. In theory, the manual rate should represent a true average. Because of
some aberrations in ths rate-moking processes, however, the manual rate in eome
instances deviates from the actual average of employers’ calculated rates. This is the
result of the distribution of employers after the application of the experience rating
formula and is referred to as the “off balance.” The precise nature of sberrations
like this in the rate-making process are beyond the scope of thia discussion.

285. Appel & Borba, supra note 273, at 6.

286. Workers' compenaation rates must be adequate to cover the expected losses
which are sllocable to the particular industry. “The failure to adhere to this princi-
ple can cause ded interjurisdictional, i industry and interfirm cross-subsidi-
2ation, which ean have far-reaching and adverse implications.” /d. When inad t
rates are charged, the resulting deficit may require cross-subsidization betwsen in-
dustries in subsequent years. See Robert Finger & Robert Briscoe, Workers’ Compen-
sation I Ar ts in West Virginia, JOHN BURTON'S WORKERS' COMPEN-
SATION MONITOR, May-June 1991, at 3. To the extent that the payroll in high risk
industries declines, the funding is likely to be drawn from other industries. Jd.

287. Historically, most states had admini d pricing in which ch
in manual rates for industries were subject to review and approval by a state regu-
latory body. Klein, supra note 52, at 7-8. Since 1982, sixteen states have instituted
competitive (rather than regulated or *administered pricing”) rating for workers’ com-
pensation. Id.

s

s
N
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premium per year are required to pay the base or manual rate,
irrespective of their own claims experience. The size of these
pon-rated employers varies depending upon the base rate in
their industry; in an industry with a $10 per $100 base rate,
the minimum amount will be reached with fewer employees
and less payroll than in an industry in which the base rate is
$0.50 per $100.® Because of the small pool of employees,
and the resulting low frequency and small numbers of claims,
the injury experience of these employers is generally viewed by
actuaries as too random to have any predictive value;
prospective adjustments to rates would therefore not make
sense. Any effort by these employers to improve their own
safety records will therefore not be recognized by the workers’
compensation rate-making process.

In contrast, larger employers’ rates are individualized and
therefore deviate from the manual rates of their industries. The
merit rating process is designed to create rates which better
reflect the individual employer’s experience in relation to the
entire class. Three different methods are used for merit rating
purposes: schedule rating, retrospective rating and dividend
plans, and, most commonly, experience rating.®®

Schedule rating involves the prospective adjustment of the
manual rate at the beginning of the policy year in order to
reflect the employer's internal practices. Individual employer’s
rates are based, at least in part, on a prediction about
anticipated future claims, but this prediction is not based on
the actual past claims experience of the employer. For example,
in the early years of workers’ compensation, this prediction
might have been based on safety audits of the enterprise’s
operations.® This approach to rate-making was common until
1934, at which time it was largely, although temporarily,
ebandoned as the industry came to view it as actuarially
unsound.® Schedule rating has recently reappeared in some

288. The minimum premium smount for merit rating is currently set at $5000
per year in a typical state. Telephone Interview with Robert Finger, supra note 271.
This means that employers paying $10 per $100 will be experience rated when their
payroll reaches $55,000 (ar about two to three employees earning $15,000 to $20,000
per year). In contrast, employers paying $0.50 per $100 will need a payroll of
$1,100,000 or 56 employees earning $20,000 in order to be experience rated, The

ini amount of premi which triggers experience rating hns, of course, in-

creased over time. Williams, supra note 274, at 211. In 1983, it was $2500. Id
289. Id
200. SOMERS & SOMERS, supra note 34, at 106.
281. Jd. et 106-07 {noting that in this early form,
(dlebita or credits were given to the insured employer, in advance of actual
experience, on the basis of plant safety inspection (sicl . ... Gradually,
imitati rating] plan determined

however, the inh I of the [schedul
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states in the form of legislatively-mandated prospective
premium discounting, which is designed to provide an
inducement for employers to engage in cost-cutting or injury
preventing practices.®

Retrospective rating, introduced in 1936 after schedule
rating was abandoned, adjusts the employer’s premium at the
end of the rating period based upon that employer's actual
experience during the policy year.*® In general, retrospective
rating is a device used by insurers to market insurance to
larger employers who might otherwise self insure. In essence,
the insurance carrier agrees, within formal negotiated bound-
aries, to rebate premium to employers who perform better than
anticipated during the policy year.” Dividend plans similarly
rebate premium at the end of the policy year;*® these plans,
although actuarially similar to retrospective rating, do not
guarantee the end-of-year return and are more clearly driven
by market factors.™ Retrospective plans offer to employers
an intermediate solution between simple experience rating,
which operates on a prospective basis only, and self insurance,
which requires the employer to bear the entire risk.”’

Prospective experience rating is the most common form of
merit rating in workers’ compensation. Experience rating
formulas generally look at an individual employer’s claims costs
over the preceding three years in comparison to the average
claims costs in the industrial classification. The insurer then
calculates an “experience modification rate” or “modification
factor,” based upon the employer's relative experience. For low
claims employers, this modification factor will be less than one;
for high claims employers, it will be greater than one. The
individual employer's rate is adjusted prospectively by

ita demise. Most important were ita on physical or i ing fac-
tors as the sole criterion of safe operation to the exclusion of morale and
other human factors, ita -inapplicability to many occupations, and the impos-
sibility of i { v i i dards).

202. See, eg, MASS. GEN. LAWS ANN. ch. 162, § B3A (West 1989); Mo. ANN.
STAT. § 287.125 (Vernon 1986); W. VA CoDE § 23-2B-3 (Supp. 1983). For a full dis-
cussion of this recent development, refer to Part 1V infra.

293. SOMERS & SOMERS, supra note 34, at 107,

204, Id

206. Id
206. Telephone Interview with Robert Finger, supra note 271. Dividend plans are
less highly regulated and generally do not have to be filed with state insurance
depertments. Appel & Borba, eupra note 273, at 8.

297. On the other hand, this rating system may decrease the insurers incentive
to provide loas control serviose to an employer-client, because the partial transfer of
risk to the empl d any ial gain for the insurer in providing loss
management services.

SR
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multiplying the industry’s base rate b i
t r Yy the specifi
mofhﬁcatlon factor. Thus, employers with bett,p; s pated
cl.atL):ns expe;ence pay less than the manual rate; employers
with worse than a i 1
with verage experience pay more than the manual
All me.rit rating schemes serve several purposes. First, they
are a device tg- correcting rate inequities through mod}fying
man.ual rates.” Second, schedule-rating and dividend plans
medtle a weapon of competition for different insurance carriers
in a largely regulated environment. Third, merit rating is

viewed, by some, as an im A
. : ortant o
prevention. P stimulus for injury

b, 'Ii’ate setting and safety incentives. The merit ratin,
system is the cornerstone to arguments that workers’ com ng-
sation cos_ta.create safety incentives, In theory, the rate-setfie
charact.enstlcs of workers’ compensation should increase safex:g
effects in tv.vo ways. First, by increasing the overall unit cost oyf
lnbo.r relative to capital in hazardous industries, the rate
..n;eti.;u?g process should contribute to an econorny-wid; reductio;
in 1mu|‘1esnl°)y reallocating labor from more dangerous to saf .
mdust.l.'les. This reallocation from more hazardous :ad:r
produc.:mg_ employment has, of course, occurred.’® Needlg . to
say, it is difficult to attribute this change to worfers'
ef>mpensat.|op costs, nor is there any evidence that the most
risky operations within an industry are the ones that close :”
Second, the experience rate setting system should increase t'h
costs for m:”re hazardous firms within an industry, relative t:
safer ones. The incentive for the more dangero'us firms to

208. i
el Thc h’-‘;-.,nf' l)ndjun:'y “has always viewed the [experience rating) program
. one ¥ p ity, by more closel i
it sl s equi closely tying an individual
to expocted ." Appel & Borba,

$. 2‘::&' ity oo 8, supra note 273, at 13.

. relative declina in manufacturi d mining j
cades has been substantial. In 1972, o paodu e joby -

301 In fact, the high ri i
X igh risk residual market in kera’ §
m some of these exoessively hazardous entcrp:il::u ef:mm::m o Ratey o T2
e on. Refer to part
::)i. .'M&b lalul;nd should expect to pay for
m. in Gillam, Some Iy i
NCCI Digest, Dec. 1992, n:m'.'m i Workers ©

the loss exposure it brings to the
ompensation Experience Rating, VII
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reduce claims costs, and hopefully injuries, is thereby
increased.*® )
Employers’ rates within the same industrial classifications
can indeed vary tremendously based upon experience rating
calculations. The Upjohn Study®™ was in part instigated by
the existence of variations in intrastate rates paid by employers
in the same industry. In West Virginia, employers’ rates in the
same industry vary by a factor of six or more.”® This pattern
is common throughout the country.®® It is these variations

303. RICHARD B. VICTOR ET AL., WORKERS' COMPENSATION AND WORKPLACE SAFE-
Tv: SOMBE LESSONS FROM ECONOMIC THEORY (RAND REPORT) x-xi (1982} (hereinafier
VICTOR, WORKERS' COMPENSATION AND WORKPLACE SAPETY] (concluding, b?ud on a
simulated model, that the experience rating system may increase snfety incentives
for large firms and decresse it for emall firms. Firms with as few as 25 employees
in hazardous industries may, b , have significant fi ial incentiv.el to reduce
claims costs); Smith, supra note 7, at 571. But seo the .various experience rating
studies, supra note 258, which have failed to find any relationship between safety
and experience rating.

304. Refor to note 7 supra.

805. ‘The following are examplos of rates, modification factors, and c-lm!lhd
rates per $100 of payroll for West Virginia employers with high and l?w modll:lc.n-
tion factors (1989 data, information drawn from files of the author). A" and “B® in
each industry rep diffe ployers with sub ially different claims expe-
rience. The base rates in West Virginia during this period were artificially depressed
and theref lthough the relationships among classes and employers are instruc-
tive, the actual amounts are not actuarially sound. See Spieler, supra nota 252, at
347.

Industry Base Rate Mod Factor Assigned Rate
Hospitals 0.83 A. 066 0.56
B. 3.38 2.81
Coal 16.80 A 035 5.88
B. 3.76 63.17
General 6.71 A. 066 443
Conatruction B. 247 16.57
Clericat 0.38 A 068 0.26
B. 6.64 2.62

The very high modification factors on this chart may, however, represent errors in
the ratemaking process. According to Robert Finger, consulting actuary to the West
Virginia Workers' C: ion Fund, difs factors should rarely nu ul'ww
20. Telephone Interview with Robert Finger, supra note 271. Hi[hel.‘ medifications
may, therefore, reflect the fact that an empl has been claasified into the wrong
industrial class. Id.

806. The Busi Roundtables publication for the conatruction industry gives the

following example: ) ] )
[Clonsider two contractors with different EMRs [experience modification rat-
ings) bidding a job with $10,000,000 direct labor costs and a manual rate of
$16.00.
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which have led to a call to employers to pay attention to safety
in order to control their costs. ™’

The actual experience rating methodology dampens the
incentive effects, however; the relationship between claims costs
and experience is not as simple as the general contours of the
rate-making process would make it appear. First, the
calculation of an individual employer’s modification factor does
pot include any adjustment for the relative wages paid to
employees in the same industry; the total workers'
compensation premium for an employer is the product of total
payroll multiplied by that employer's calculated rate.®® This
has the troubling consequence of penalizing high wage, safe en-
terprises and rewarding low wage enterprises in the same
industry. Thus, if relatively safe employers pay wages that are
higher than average, their total premium paid for each full
time worker may be higher than in firms with higher injury
rates but lower wage rates. In some industries, particularly
construction, the failure to correct for wage differentials may
also encourage the hiring of less skilled, lower paid, workers.

Second, the use of a three year average for the calculation
of individual employers’ rates results in a significant lag time
before improvements in injury rates yield substantial reductions
in workers' compensation premiums.*® A single year
reduction in claims costs is generally not viewed as actuarially
credible for rate making purposes. Employers who have
achieved claims cost reductions may, however, have a difficult
time understanding this delay.

Third, and perhaps most importantly, not all of an
employer’s experience “counts” in the calculation of modification

Contractor A has an EMR of 0.60
His workers’ ion insurance premi is:
$10,000,000/$100 x $156.00 x 0.60 = $300,000
Contractor B has an EMR of 1.40
His workers' p ion insurance pi
$10,000,000/3100 x $15.00 x 1.40 = $2,100,
The eafety dividend to Contrsctor A is $1,200,000 (32,100,000 lesa
$9800,000)—12 percent of direct labor coat!
THE BUSINESS ROUNDTABLE, THE WORKERS' COMPENSATION CRISIS . . . SAFETY EXCEL-
LENCE WiILL MAXE A DIFFERENCE 12 (1891) [hereinafter THE BUSINESS ROUNDTABLE].

307, See generoily Welch, supra note 7 (citing empirical studies showing that
employers with aggressive safety programs tend to exhibit lower workers' compensa-
Gon costs).

808. Appel & Borba, supro note 273, at 6.

309. Richard B. Victor, Experience Rating and Workplace Safety, in WORKERS'
COMPENSATION BENEFITS: ADEQUACY, EQUITY, AND EFFICIENCY, supra note 29, at 71,
76 [hereinafter Victor, Experience Rating and Workplace Safety] (stating that because
insurers base the experience dification factor ion on data coll d from
the previous three years, current prevention will not yield inatantaneous savinga).
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factors. The extent to which an employer is rated as a result of
its own experience depends on the credibility or predictive
value of that employer’s experience.’® As employers’ tota]
premium amounts grow, reflecting both larger payroll and the
level of general hazard in the industry, the credibility of their
past experience also grows. About ten to fifteen percent of
firms, in which ninety percent of employees work, are
experience rated.”! Because experience rating cutoffs rely on
size of total premium, not on size of payroll, the more hazard.
ous the industry, the more that experience rating reacheg
smaller firms.

The degree of experience rating varies, however. Workers’
compensation insurance rate-making assumes that the severity
of an injury is less predictable than injury frequency.®? The
most important factor is therefore the frequency, not the size,
of claims; an employer’s rate may be affected more by two rela-
tively minor injuries (e.g., sprains) than by one injury resulting
in permanent total disability or death.®?

310. Although the incentive value of experience rating appears to indicate that
more is batter, insurance industry researchers argue that "it would be unfair to
insureds to charge back losses that were random and essentially unpredictable.”
Gary Venter, Experience Rating—Equity and Predictive Accuracy, 11 NCCl Dicest,
Apr. 1887, at 27, 28.

311. Appel & Borba, supra note 273, at 6 (discussing the impact of experience
rating in NCCI jurisdictions). This distribution is reasonsbly consistent with the
general distribution of workers by employer size, which shows that 15% of employees
wark in firms with nine or fewer employess. Small firms constitute 76% of total es-
tablishments. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, BULL. 2419, Em-
PLOYMENT AND WAGES, ANNUAL AVERAGES §32-33 (1993).

312. This assumption is based on historical experience. Telephone Interview with
Robert Finger, supra note 271. injury frequency is apparently viewed as a reflection
of underlying diti in the workpl while severity is tied more to the behav-
ior and characteristics of the individual worker who is injured. The particular
individual's reflexss, nge, overall conditioning, level of work motivation, nccess to
quality to medical care, etc. may affect the size (i.e., the severity) of the clsim. Id

318. In other words, the employer with a single claim of $150,000 is presumed to
be a better risk for an insurer than an employer with ten claims of $2000 per
claim. This may in part explain the energy with which some relatively knowledge-
able employers seek to deter the filing of amaller claims through a variety of strate-
gies, including having injured workers report for work (and pay) without nnin-\in(
them work. This particular strstegy mey benefit workers in the short run, since
they will collect full wages during the period of temporary disability, but may dlud
vantage them in the long run, ms they lose both permenent partial and medical
bensfits related to the injury.

This weighting toward fr is lished by dividing each actual loss
into primary and excess components. Victor, Experience Rating & Workplace S_o_fe_ly.
supra note 309, et 75. Although both losses are adjusted based upon the Cl‘dlhl.lltly
of an individual employer's experience, the primary loas (currently set at $5000) is
given greater weight for all individually rated employers, irrespective of siza. Vel_:lar.
supra note 310, st 33. This figure alec haa changed periodically. Victor, Experience
Rating and Workplace Safety, supra note 309, at 76 ($2000 wae previously the pn-
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As employers’ size, hazardousness, and wage scale, and
therefore annual premium, grow, the credibility of that
employer's experience with more severe claims is also presumed
to grow (reflecting increasing levels of actuarial certainty that
past experience will be replicated in the future). The rate
therefore becomes more sensitive to the employer’s actual
experience.®* Although manufacturing firms with as few as
three to four employees may be experience rated, the size of
the firm’s workforce would have to be 1000 or more before the
firm is fully experience rated.® The result of this process is
that relatively smaller employers’ premium rates cluster around
the manual rate; their rates can only change significantly as
the experience of the entire class changes.’®

mary loss cutoff). Because the excess losa ia viewed as less predictable, it ia given

relatively less weight, particularly for smaller employeras. The amount of the excess

loss that affects an employer's rate depends on a variety of factors, including
amount of premium peid in the last benefit period. There is alsc an upper limit for

the amount of the excess loss that counts in the rate-making process; losses above a
certain amount are, thus, always viewed as random for purposes of rate-making. /d.
Therefore, irrespective of the size of an employer, no employer will be charged fully
for an extremely severe claim or for catastrophic events in which multiple workers
are severely injured or killed. This means that mine disasters or fires resulting in
deaths are not tully recognized by the experience rating aystem. This is true irve-
spoctive of the level of employer culpability. In other words, the fact that workers
died because the doors of the lmperial Foods’ chicken plant were locked might not
result in significantly increased workers' compensation rates.

314. For example:

Employer A has a poor experience rating, with losses double the industry
average, yet its credibility factor is only 25 percent. Employer B has a bet-
ter injury record, 50 percent lower than the industry average, with the same
25 peroent eredibility factor. With no credibility factor used, experience rat-
ing would double Employer A's premium, and give a 50 percent discount to
Employer B. With the credibility factor, Employer A is charged only 25 per-
cent above the industry average, and Employer B receives a diacount of just
12 1/2 percent . . . . [Thhe effect of the credibility factor is to reduce finap-
cial incentives for injury prevention, and to blunt financial disincentives for
firms that acerue poor industrial accident records.
Beckwith, supra note 7, at 59.

816. Worrall & Butler, Experience Rating Matters, supra note 12, at 86. Thus, a
continuum exists along which eraployers can be experience rated. The weight given a
firm’s own experience increases with the firm's size. Smith, aupra note 7, at 571-72.
For example, a 60% reduction in injury costs would result in no decline in promi-
ume for & firm of seven employees. Jd. at 591-92. However, the same 50% reduction
in & fim of 10 employses would result in a 5% drop in premiums; the reduction
would equal & 17% decline for a firm of 75, a 38% decline for a firm of 750, and a
full 60% decline only for firms with 1750 or more employees. Id. at 572.

316. In reviewing the experience modification of employers with risks of $20,000
to $560,000 expected losses, employers with no losses had modification factors in one
slate betwoen 0.70 and 0.80; employers with a single loss or a small number of
minor loases had modification factors of 0.80 to 1.10. See Gillam, supra note 302, at
61, 63. In larger pl , with d losses between $200,000 and
$500,000, ond up with a distribution of modification factors which looka like a bell-
shaped curve. Id. at 57,
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Several other problems result from this experience rating
process. Relatively high risk smaller employers tend not to pay
for the full cost of their individual experience, thereby
attenuating any incentive effects to increase worker safety. The
clustering of rates around the manual rate appears to result in
a subsidy of high claims employers by low claims
employers.®™ In addition, low claims employers may not be
fully rewarded for their superior experience; their rates will
remain close to the manual rate even after years without any
injuries or claims.

Not surprisingly, many employers do not understand the
rate-making system. Because of its approach to limiting the full
impact of losses, the experience rating system can yield higher
modification factors, and consequently higher insurance rates,
for employers with relatively lower claims costs. A Business
Roundtable publication provides the following example. A very
small contractor, with minimum expected losses, cannot have a
modification rate of less than 0.90 in one state’s workers’
compensation system.”® A larger contractor with a worse
overall safety record may have a modification factor of 0.6,
because the larger employer’s past experience is seen as having
greater predictive value; the larger payroll therefore provides
this employer with the potential for a lower rating.™™ The
larger contractor will therefore pay a substantially lower in-
surance rate than the smaller employer, despite the smaller
employer's better experience. Even with complete information,
employers would have a difficult time understanding this
result; although this process may be actuarially justifiable, the
result certainly appears illogical.

These problems are compounded by certain anomalies in
the rate-making process which, until recently, tended to reward
certain employers excessively. In some instances, these rate-
making quirks may have resulted in providing very strong

317. In fact, this is not a true subsidy. Small employers' rates cannot drop be-
cause their prior experience lacks sufficient predictive value. /d. at 56. They there-
fore yemain in 8 pool of insureds who may have worse experience in the coming
policy year. Since rates are established prospectively, the rates of these employera
remain relatively high. This can happen year after year. This effect extends to em-
ployers with risks (i.e., annual premiumas) in the $200,000 to $500,000 range. Id. at
57. The fundamental question is whether the experience of these smaller employers
is as uncertain as NCCI rating methodology would appear to indicate.

818. Tue BusINESS ROUNDTABLE, supra note 306, at 10-11.

319, Id at 1l
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incentives for loss prevention for some employers.® While
these quirks appeared to provide substantial safety incentives
to employers, they also contributed to the level of confusion and
resulting hostility engendered by the complexity of the rate-
making process. Thus, the relationship between prevention and
cost savings may be confusing, even when it in fact offers
maximal safety incentives.

Finally, experience rating and the rate-making process in
general can only effectively reflect the incidence of injuries and
illnesses for which compensation is actually paid or
approved.”™ As a result, the process fails to reflect any
injuries which have occurred but which have not appeared in
the compensation system. In particular, occupational diseases,
as a class, tend to be inadequately reflected in insurance rates.
Because of long latency periods, uncertainty in diagnosis, and
obstructions to eligibility found in many compensation systems,
they may never be compensated at all.®® Moreover, because
of their latency periods, the costs of many diseases cannot be
charged against an employer in the period in which the
exposure to the disease-causing agents occurred; if these
diseases are ever reflected in the rates, their impact generally
does not occur contemporaneously with the existence of hazard.

Therefore, the experience rating process fails in three ways
to send a clear message to employers regarding the benefits of
improved safety. First and perhaps most obviously, the process
does not reflect any of the externalized costs associated with
occupational morbidity and mortality which are not included in
the workers’ compensation system. Second, for many employers,
it fails to respond to true underlying injury and illness costs.

320. See generally VICTOR, WORKERS' COMPENSATION AND WORKPLACE SAFETY,
supra note 303; Victor, Experience Rating and Workplace Safety, supra note 309, at
9. According to Victor, NCCI's prior rating plan produced both debits and credita
that were too high for large accounts and too low for amaller insureds, although it
worked well for risks whose expected lossea fell in the middle range. As & result of
these anomalies, some empioyers actually made more than 31 for each $1 saved in
claims costs through the experience rating process. At the same time, “[flirms with
greater then expected losses are penalized with premium increases that exceed the
additional loases. This world is quite symmetric.” Id.

The NCCI has recently revised the rate setting methodology to correct for
these aberrations. See Venter, supra note 310, st 31-35 (noting that the new plan
“builds in a little less sensitivity to actual loes experience” for the group for whom
the rating system had previously shown excess sensitivity). The new methodology
was adopted by NCCI in July 1990. See Hager, supra note 13, at 44.
321. The ratemaking process thus pi | ignifi

incentive to

ploy
reduce the number of claima that are filed or paid, either through pressuring injured
emplayees not to file claims or through challenging the eligibility of ciaime once they
are filed. Thia problem is the focus of the discussion in part 111.C infra.

322,  Refer to note 101 supra.
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Third, to the extent that it does reflect these costs, the rate.
making process tends to obscure this message, making it dif.
ficult to discern the relationship between costs and injury and
illness rates.

There is good reason to believe that many employers haye
no idea of the interrelationship between their workers’ cop.
pensation premium rates and their underlying rates of injury,
The findings in the Upjohn Report were particularly troubling
on this subject.™ The survey asked the 124 respondent
employers to report their current cost level and to indicate the
trend in these costs over the preceding three years. Only 17
employers actually provided an estimate of their costs, and, ae.
cording to the report, “many of these were not credible
responses.”™ The conclusion reached was unavoidable:
“Mlany if not most employers did not know their current wC
[sic] cost level. ™% Employer ignorance of both the amount
paid and the reasons for it, may explain one of the report’s
accompanying observations: that high claims employers are
likely to blame either workers or the workers' compensation
system for their high costs,®®

This level of ignorance also helps to explain the results of
studies which have investigated the effectiveness of the
experience rating process in promoting safety. In general, thege
studies have failed to demonstrate a clear relationship between
experience rating and increased safety efforts.’” Thoge

323. Refer to note 7 supra.

324.  Upjohn Report, supra note 7, at 111-13 (emphasis added).

325. Id. This conclusion is certainly consistent with my own experience as West
Virginia Workers’ C ion C isai . B 1985 and 1989 manual
rates in West Virginia were frozen. Many employers nevertheless continued to ap-
proach legisi » to lain about j; in workers' compensation costa. During
this period, an individual employer's rate could only have gone up if that employer's
modification factor had i d; an i in the dification factor could only
bave occurred if the particular employer's experience had warsened in comparison to
that of the other employers in that industrial classification. That ia, increases in cost
during this period were al attributable to relatively worseni
These employers not only had no idea thet this was true; many of them would not
believe it was true after being shown documentation.

826.  Upjohn Report, supra note 7, at V.2, v.11.

827.  Refer to note 258 supra. The findings of these studies are somewhat blurred
by the fact that several of them conclude that any “real” safaty effects may be ob-
scured by the observed phenomenon that workers file more claims when benefita
rise. See Smith, supra note 7. at 681 (noting “{elvidence that OSHA and workers’
compensation have reduced injuries in the workplace is minimal . . . . In the case of
workers' compenasation, real safety effects are clearly swamped by reporting effocts.”).
The specter is therefore raised that if claims increase with benefit increases, and
offorts at safety fail to offset these increased costa, then “marginal benefit of safety
provision falls and the number of injuries could rise.” Worrall & Butler, Experience
Rating Matters, supra note 12, at B3. Thia further stimulates chargea that the
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: have concluded that experience rating
invesuga"w;:vews:imarily found an association between larger
‘m.twn:;d better safety records.”” Because larger employers’
ﬁms'u‘:n rates more closely reflect their true experience, these
pm? s have concluded that experience rating is the cause of
"m eved safety. Given the wide number of variables which
mpre use a larger employer with greater financial and person-
nd casources to achieve better safety, the drawing of this
pel arf link may be fallacious. It is nevertheless interestmg. to
o that experience rating studies confirm information
:l;tlimd elsewhere: larger firms do tend to have, or to report,

fewer injuries.

¢. The effect of special funds and the re.?idlfal rrtarket. The
evidence is, therefore, not strong that the dxstnbgtlon .of costs
through the experience rating process is an effective stimulant
for safety. To the extent that smaller high risk e.mployers have
their experience discounted through the 'rate.-makmg procesli (or.
do not understand that process), the l)kehl'.xood that worl lers
compensation costs will encourage ther.n to improve wox‘kri\1 ace
gafety inevitably declines. Moreover, high risk employers have
the effects of their own experience furth:ar dampene.d as a
result of two other components of workers compensau?n cost
distribution: special funds and the rate structure in the

i igh risk insurance market. ]
m‘dS“:elcit:Igbfunds in workers’ compensati?n are explicitly
designed to create a large, non-merit-ra(fe:fl insurance pool .for
certain risks.™ Most commonly, second injury funds sub.sld.xze
injuries that occur to employees who have preexisting
disabilities.® These funds have a laudable_ g"oal: to encourage
the continued employment of previously injured workers by

warkers' compensation crisia is the fault of \vml'll(;g.‘v;hu make inappropriate or ex-
i i . Refer to .C infra.

ef3.2.8“" i:t.m:l‘..p‘\’:l‘o::ll ."ﬁ:‘der, Experi:.nrc: Rating Matters, supra note 12, at 91-
92 (nouu' ing an l'nocint.ion between firm size and safety and eoncludi.n( that Ilr:e:
firms’ comparatively better safety record is derived. from tl_:e Workel.'l eon-fpemno;al
experience rating system). This conclusion is oonu-ten_t wn.l? the nmulnuon_ mmd
developed by Richard Victor which projected greater incentives for larger 1:;153 d
fims. VICTOR, WORKERS' COMPENSATION AND WORKPLACE SAFETY, supra note , af
5;.2‘;-. See Lloyd W. Larson & John F. Burton, Jr., Special Funds in Workers’ Com-
pensation, in WORKERS' COMPENSATION BENEFITS: ADEQUACY, EQuiTY, _A’gn EFFICIEN-
CY, supra note 29, at 117; Hylton & Laymon, supra no.u 255, at 167-70. o

330. Some states require these preexisting disabilities to be of a pnrm: ar type
or to be work-related; others do not. Most states require that the combined lmulnzgl
result in permanent total disability. See Larson & Burton, supra note 329, at -
25.
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removing any direct liability for reinjury from the individual
employer. The funding for these injuries is usually drawn from
all employers without regard to claims which are made against
the fund and without regard to where the original injury oc-
curred.® The result is that the costs of claims paid by thege
funds are not internalized by individual employers; instead,
they are paid through the fund without any effect on the
employer'’s premium rates.® An unintended consequence of
this is that both experience-rated and self-insured employers, as
well as insurers, have an incentive to “dump” claims into a
second injury fund to avoid any financial responsibility for the
costs of the claim.’® This dumping results in further ex.
pansion of administrative review of claims to weed out those
which are improperly filed against the special funds.®*

The functioning of the residual market in workers’
compensation further subsidizes high risk employers. As costs
rise at a rate greater than payroll, manual rates should
increase. If rates are prevented from rising as experience
worsena by either market or regulatory forces, insurers will
only write private voluntary insurance for those potential cus-
tomers who have better than average experience. In systems
which do not require an enterprise or individual to purchase
insurance, high risk individuals will often forego buying
insurance if the merit rating system makes the insurance
prohibitively expensive. This phenomenon has, for example,
been obgerved in the health insurance market and is a contrib-
uting element to the current reform attempts.’*

On the other hand, if insurance is mandatory and

331.  The basis for the funding can be a surcharge on benefits, premium, or a flat
amount. Id. at 127-28.

332. Id at 127 (listing the various ways in which the funds are financed).

333. Experience with dumping was particularly acute in West Virginia, where the
second injury funds premiums were grossly inadequate to cover the incurred costs
for permanent total disability claims, particularly those claims which arose from
declining hazardous industries like coal mining. See Spieler, supra note 252, at 354.
56.

334. Often, this is accomplished by requiring employers to notify the workers’
compensation administrative agency regarding the disabled status of individual em-
ployees when they are hired. Needless to say, this in turn led to a rather complex
discussion regarding the interrelationship of this process to the hiring procedures
under the Americans with Disabilities Act. See EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION, A TECHNICAL ASSISTANCE MANUAL ON THE EMPLOYMENT PROVISIONS
(TITLE I) OF THE AMERICANS WITH DISABILITIES ACT § 9.5 (1992) [hereinafter EEOC
TECHNICAL ASSISTANCE MANUAL] ing that an empl may make the nec-
easary inguiries and require a medical examination after a conditional offer of em-
ployment),

336. See generally William H. Huff 111, Deep in the Heart of Reform, 92 BESTS
REv., Dec. 1991, at 24.
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individuals cannot obtain insurance in the private voluntary
market, the government may be forced to establish a high risk
pool. As insurers perceive rate adequacy to decline, the need for
governmental intervention grows. In the case of workers'
compensation, the National Council on Compensation Insurance
(NCCI) has alleged that state regulators, who must approve
increases in manual rates, are inappropriately suppressing
rates for political reasons.®® Finding that workers’ compen-
sation is a less profitable line of insurance,® insurers have
either withdrawn from states entirely or have limited their
voluntary market share to those employers who are good
risks.®®

Since employers must carry this insurance, states have
mandated the creation of high risk nonvoluntary or “residual”
pools (often administered by NCCI®® or have legislatively
created state funds to serve the residual high risk market.®
As insurance carriers have become increasingly unwilling to
provide insurance to relatively high risk firms in the voluntary
market, the residual market has grown from 5.5 percent of the
workers’ compensation market in 1984 to 24.1 percent in
1990.%! NCCI estimates that operating losses for the residual
market have grown from $223 million in 1983 to $4.2 billion in
1990.*% The insurance industry blames rate inadequacy,
resulting from denial of rate mcreases by regulatory bodies, for
this growth in the residual pool.*

836 Rnnald C Rnuarn.h unlalwn. Competition, and Profitability in Workers'
p JOHN BURTON'S WORKERS' COMPENSATION

Momm& Mar.-Apr. 1992 lt 21.22 (Retterath was Senior Vice President and Actu-
ary for the NCCI at the time this article was written). In 1991, regulators approved
less than the requested increase in 24 out of 28 statea in which increases were
sought. NCCI had filed for an overall 16.4% increase in the 32 states in which it
acts as an advisory body; only a 7.6% incrense was approved. Klein, supra note 52,
at 10. Notably, the original rate requests ranged from a decrease of 12.2% in Oregon
to an increase of 44.6% in Alabama. Id at 11-12 tbl. 2. Refer to Part IV infra for
more on the Oregon story.

837. Profitsa declined steadily from 1985 to 1990; the estimated rate of return
dropped from 13.7% in 1985 to 4.8% in 1990. Klein, suprc note 52, at 15.

838. Freedman, suprc note 56, at 2021 .

8939. The National Workers' C Rei ance Pool, administered by the
NCCI, is now the largest writer of workers' compensation insurance in the nation.
Appel & Borba, supra note 273, at 16 n.l.

340. Freedman, supra note 56, at 20.

841. Klein, supra note 52, at 16-16 (for atates administered by the NCCI). in
1980, 38 states had a residual market loss, led by Texas, whose $551 million loss
represented 229 of the total countrywide losa, followed by Massachusetts, Florida,
Maine, Louisiana, and Rhode lsland. Thess six states accounted for 63% of the tatal
residual market loss in 1989, Huff, supra note 335, at 24.

342.  Klein, supra note 52, at 16.

343. Freedman, supra note 56, at 22.
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The problem is not the existence of this residual pooj per
se, but the fact that the premium rates charged to
employers in this pool are not adequate to insure the covereq
risks. In those states without state-run funds which insure th %
high risk market, these underwriting losses in the residyg] e
markets are passed to insurers participating in the voluntary "
market through assessments based upon their share of ;o ¥§
voluntary market.* Employers who have obtained insurance ;
in the voluntary market pay for the underwriting losses in thg |
form of a surcharge on rates.®® The extent of this problem #
varies considerably from one state to another.®® According to £
the insurance industry, a “death spiral” results as insurers py|] *
out of voluntary markets; in Maine, it led to the collapse of the
voluntary market.’

This system means that lower risk employers in the ;
voluntary market are forced to subsidize the costs of high rigk
employers in the residual market; this hardly makes sense if #J
one believes that deterrent effects are enhanced by appropriate
internalization of enterprise-specific costs. In fact, no employer
appears to be forced from the market entirely as a result of &

844. According to one source, there is a lack of price differential between the
voluntary and involuntary markets despite the fact that the experience of the em.
ployers in the involuntary market is *wildly different.” Id. Thue, “if both groups are
paying the same price, the voluntary market inevitably is paying part of the cost of
the involuntary market.” Jd. This phenomenon of depressed rates in the residual
market may, b , be changing. Teleph Interview with Robert Finger, supra
note 271.

345.  According to the NCCi, this residual market "burden” has grown from 4.3%
of voluntary premiums written in 1983 to 16.8% in 1990. Klein, supra note 52, at
16; aee also Burton (1893), supra note 2, at 10-11 (noting the same trend).

346. “In 1990, the residual market share ranged from 3.1 percent in Arizona to
87.1 percent in Maine. Similarly, the residual market burden for policy year 1990,
as calculated by NCCI, ranged from 1.3 percent in Arizona to 304.8 percent in i
Rhode laland.” Klein, supra note 52, at 16. -y

847. Independent Panel lssues Plan for Rescuing State Comp System Workers' {
Compensation Report, in EMERGING TRENDS IN WORKERS' COMPENSATION AND SAFETY A
21 (1992) (noting that in Maine, the major insurers in the voluntary market with- )}t
drew; the residual market has a $647 million deficit; self insurance and the high J))

‘(}(
Ny

SEoptater

s

risk pool comprise 90% of workers' compensation insurance in the state; and Maine
leads the nation in the number and duration of workplace injuries). The situation in
Maine spawned aggressive litigation by the insurance industry. First, insurers unsuc-
cessfully challenged the refusal of the insurance department to approve rate increas-
es. National Council on Compensstion Ins. v. Superintendent of Ins., 481 A2d 775
(Mo. 1984). After the legislature passed a new rate statute in 1985, which mandated

reduction in insurance rates, required participation in an igned risk pool, and
placed a limit on future rate increases, insurers again went to court, arguing that
the revised statute waas jtutional and fi y. They did not prevail. Na-

tional Council on Compensation Ins. v. Superintendent of Ins., 538 A.2d 759 (Me.
1988) (holding that appeal of adverse lower court judgment was moot as a result of ¢
the legislative repeal of the law which was the subject of the complaint). b
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engaging in excessively risky activity; no state is willing to
close an enterprise because of its high risk status.*® Nor
have most states, in the past, required safety inspections or
other loss prevention measures by employers in order to obtain
insurance in the residual market.*® Imperial Foods in
Hamlet, North Carolina, was in the residual market at the
time of its fire that killed twenty-five people;*® it was,
therefore, receiving a subsidy from safer employers for its
reprehensible, and ultimately deadly, activities.

2. Externalization of Costs. The underlying workers’
compensation paradigm never intended that workers be fully
compensated for the cost of their injuries. Because all
occupational injuries are supposed to be compensated in this
system—not only those that are the result of a wrong
committed by the employer—workers simply have no funda-
mental legal claim to full compensation. Therefore, injured
workers themselves, their families, and the public are expected
to contribute to the costs of workplace injuries.

This sharing of costs occurs in numerous ways. First, many
occupational injuries and illnesses are simply never com-
pensated at all. As noted above, workers do not receive
compensation for many occupational illnesses.®® In addition,
to the extent that injured workers are discouraged from filing
claims for eligible injuries, or choose not to file them, they are,
in effect, choosing to absorb directly the costs associated with

348. In this kind of mandatory market, when the primary goa!l is to assure com-
pensation to victims, "denying coverage for losses caused by breach of safety stan-
dards could be viewed as undesirable.” ABRAHAM, supra note 269, at 60. As a result,
the residual market provides the insurance coverage; once insured, the enterprise’s
right to continue operating is also asasured.

349. In 1990, Texas adopted workers’ compensation reform that allows the can-
cellation of policies of employers in the residual pool if they fail to carry out safety

dati of the igned carrier's safety engineer. Huff, supra note 335, at
25. Note, however, that Texas is one of the few states in which workers’ compensa-
tion insurance is not mandatory.

350. William Hager, Time to Act: E: tning Workers’ Comp ion, 93 BEST'S
REv., Nov. 1092, at 47, 48 (noting also that

the chicken-processing company apparently had little interest in employee
safety: It had no fire-pr i i di d no fire drillsa and
lacked an i plan. M. , the was in the reaidual
workers' compensation market—it was unable to find an insurer willing to
underwrite ita coverage. By being in the residual market, this unsafe em-
ployer got the insurance industry and, indirectly, other employers to sub-
sidize its risk.)

351.  Refer to notes 89-93 supra and accompanying text.
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the injury themselves.®® Obviously, costs associated with

uncompensated occurrences are entirely externalized; workers
or other social benefit programs absorb these costs.

Second, even for those injuries and illnesses which are
compensated, a worker’s full pecuniary losses are not replaced
by compensation benefits.*® To the extent that compensation
is inadequate, and higher wages have not already provided
compensation for the risk of injury at work, injured workers
themselves absorb the costs of injuries.®™ Although wage

352. Refor to note 101 supra. The general issue of underreporting of claims ig
discussed in part [II.C infra.

363. Workers' compensation provides partial wage replacement plus medical coats,
Loat income itself only conatitutes slightly over half of a worker’s pecuniary losses.
Prieat, supra note 12, at 1664.

354. To the extent that workers’ wages are reduced when employers assume the
costs of compensation, workers always pay, indirectly, for the cost of workers' com-

pensation benefita; therefore, pl s only lly pay for the system. The theo.
retical basis for the argument that workers actually benefit only minimally (if at all)
from ion benefits lies in an lysis of market equilibrium. To the extent

that wage levels reflect hazards and costs of injuries, then compensation for injuries
may have been provided on an ex ante basis to workers. In the perfect world, alter
ation of the lisbility achemne should cause a renegotiation, in this case of wage rates,
which will yield an equivalent equilibrium without an increase in costs to either
participant in the bargain. See Ronald H. Consa, The Problem of Social Cost, 3 J.L.
& EoON. 1, 8 (1960) (stating Coase's original theorem that, in the sbsence of trana-
action costs, changes in liability schemes should not result in a change in the under-
lying bargain). However, transactional costs generally overwhelm this equilibrium;
the task then becomes to identify and analyze these costs. See generally Robert C.
Ellickson, The Case for Coaee and Against "Coasesnism®, 99 Yair L.J. 611 (1988)
(noting the operation of transaction costs in the context of employment).

In the context of workers' compensation costs, the role of compensating wage
differentials which may be paid for hazardous work becomea a central concern. See
MOORE & VISCUS|, supra note 258, at 60-68, 162 luding that a sub ial wage
offset is generated by the provision of benefits and that wage offseta exceed premi-
um costs so that the workers' compensation system °‘does not place s financial bur-
den on firms”); Smith, supra note 7, at 572 (noting studies which question whother
ex ante payments fully compensate for ex post losses). “For purposes of analysis, an
employee’'s wages in a particular job can be thought of as the sum of the wage that
would prevail for that job if there was no danger and a premium which compensates
for the danger associated with the job.” James R. Chelius, Liability for Industrial
Accidents: A Comparison of Negligence and Strict Liability Systems, 5 J. LBGAL
STUDIES 293, 285 (1976). To the extent that the wage differential is assumed to
compensate adequately for the level of harard, and other forces do not interfers, the
provision of compensation should result in a reduction of the hazardous work premi-
um in the wages; therefore, the employer's costs should be unchanged. Workers then
will be fi ing the system through reduced wages since the availability of benefita
oliminates the noed for the wage premium. Professor Weiler has noted this same
phenomenon in another way when he points out that workers’ compensation bensfita
are largely financed by workers, whose wages and benefits are reduced in order to
finance increasing payroll-bassd premium costs. Weiler, supra note 234, at 848 n.62.

On the other hand, the economic mode] which ludes that wage premi
L d ly for the perf. of b d work is subject to
considerable criticism; there ia a sub jal ion as to whath i

wage differentinls are set at the appropriate level. See, eg, Susan Rose-Ackerman,
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replacement for temporarily disabled low wage workers may
approach net wages in many states,® the adequacy of wage
replacement as a percent of pre-injury earnings declines as
wage rates rise. In the most common benefit structure, workers
receive two-thirds of their pre-injury gross earnings up to a
maximum of 100% of the state average weekly wage;*® as a
result, workers who earn more than 160% of the state’s average
wage will collect less than two-thirds of their own wage. The
level of wage replacement is therefore least adequate for the
highest wage workers, who may work in the most dangerous
jobs. The traditional high risk construction and mining jobs are
all in this category.® For example, in 1992, construction
workers earned, on average, $537.70 per week®™ and miners
earned $638.31 per week;*® these workers would have
collected a maximum of $400 in weekly temporary total dis-
ability benefits in Alabama, $328 in Arizona, $252 in Arkansas,
$2650 in Georgia, $336 in Idsho, and so on.*® Thus, the
degree of adequacy of compensation for an injury declines as
the overall wage—and often the level of hazard of the
industry—increases.

Moreover, despite the fact that the aggregate amount spent
on permanent disability is high,® permanent partial
disability payments rarely approximate the full amount of loss

Progressive Law & Economics—And the New Administrative Law, 98 YALE LJ. 341,
356-57 (1988) (arguing that the differential is inadequate and that other forms of
regulation of workplace hazards sre needed). Certain highly hazardous industries,
particularly in the sgriculturs} sector, exhibit low wage scales despite the high level
of risks for workers. Job acarcity and worker ignorance regarding hazards are prima-
ry factors which decrease the likelihood that adequate wage premiuma will fully
compensate for hazardous work. To the extent that combined wage premiums and
workers' compensation costs fail to provide full compensation, then costs are
externalized. :

365. According to one study, 75% of all temporarily disabled claimants retain 80%
to 100% of their regular after-tax income. Hylton & Laymon, supra note 265, at 176
n276 (citing KAREN R. DEVOL, INCOME REPLACEMENT FOR SHORT-TERM DISABILITY:
THE ROLE OF WORKERS' COMPENSATION xi-xiii (1985)).

366. U.S. CHAMBER OF COMMERCE, supra note 121, at 20-23 (showing that the
maximum temporary total disability benefit ranges from 70% of the state average
woekly wage in Arkansas and Oklahoma to 200% in Iowa; the majority of states cap
these benefita et 100% of the state average weekly wage).

857. EMPLOYMENT AND EARNINGS 1993, supra note 300, at 91-93 thl. C-1.

368. Id at 91 (average weekly earnings for all construction workers nationally).

350. Id. (average weekly earninga for miners nationally).

360. These weekly benefit amounts have been calcuinted based upon information
regarding percent of wages and weekly benefits limits provided in U.S. CHAMBER OF
COMMERCE, supra note 121, at 20-23. In a few states, benefits would have been sub-
stantially higher. For example, in lowa, the most generous state for this category,
the maximum benefit is 80% of spendable (net) pre-injury wage up to a maximum of
200% of the state average weekly wage, or $756 in 1992,

361. Refer to note 67 supra.
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in future wages.® Permanent total disability benefits do net
come close, in some states, to compensating for a family’s logg
of income.? Fatalities are sometimes compensated least
adequately.™® In essence, this means that more serious injy.
ries and illnesses may be compensated less adequately thap
less serious ones.

Thus, the level of benefits provided to injured workers, and
particularly seriously injured workers in dangerous, high wage
industries, does not approach the full economic loss suffered by
these workers and their families. This problem is exacerbated
by the fact that most states do not allow the rate of benefits in
any particular award to escalate with inflationary trends;*
in the majority of jurisdictions the benefit rate set at the time
of the award applies for the duration of the award. The
adequacy of compensation for more severe injuries therefore
declines over time. Again, this affects high wage workers in
hazardous industries most adversely. Although the National
Commission in 1972 strongly recommended some escalation of

862. The permanent partial disability amount for scheduled injuries, for which

set a ifiad level of varies a great deal among states. For
example, losa of s hand is “worth” $18,472 in Massachusetts but paya $193,788 in
Connecticut. In contrast, the more liberal federal compensation system for (ederal
employees pays $304,727 for loss of a hand. U.S. CHAMBER OF COMMERCE, supra
note 121, at 24. In some states, but not others, loss of a hand may lead to a per
manent totsl dissbility award if the m)urad worker then becomes unable to work. In
many states, the amount of for t dissbilities is also tied o
an individual's wage rate; statutory maximum benefit levels apply to this category of
benefits as well. Therefore, high wage workers receive less adequate benefits for
permanent disabilitios az well as for tamporary ones.

363. Permanent total disebility awards are limited to amounts as low s
$164,000 in Indiana; $126,000 in Kaneas; $102,000 in Mississippi; $196,5630 in South
Carolina; $127,296 in Tenneases. Id. at 22-23. The majority of states do not set an
absolute cap on these awards, however.

964, Fatality benefits are paid to surviving spouses and children and generally
cease upon remarriags. The benefit amounts are limitad to a maximum number of
weeks in some states. The total benefit is also capped in many states; the amount
limits range from $95,000 {(spouse only) in California to $228,600 (apouse and chi)-
dren) in Michigan. Id. at 26-27.

365. Jd at 20-23. Although moat states now tie the maximum benefit to the
state average weekly wage, in order to avoid the need for legislative approval for
increases, individual benefit awards themselves do not escalate in most states. States
which do make ot loast some provision for inflation within awards include: Califor-
nia, Connecticut, an-n. Idaho, Illincis, Maine (for injuries before January 1, 1993),
Moaryland, Mi New H: hire, Rhode Island, South Dakota, Texas
(three percent annually only for benefits given for life), Vermont, Virginia, and
Washington. Jd. Even thowe states limit escelation in a number of ways. For exam-
ple, in some, inflation adjustment does not begin until two or more years after eligi-
bility for benefita commences. West Virginia, wl:uch l- not listed as a state with
escalation in the U.8. Chamber of C allows benefits to i
only sfter they become cappsd by the mmmum benefit; at that point, they can
move upward as the cap itself escalatas.
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penefits, most states have resisted this proposal because of the
enormous increase in actuarially calculated incurred losses
when benefits escalate annually.®

Third, nonpecuniary losses are never compensated by
workers’ compensation programs. Benefits are plainly limited to
wage-loss protection, loss of earning capacity,®’ and re-
habilitation costs and medical treatment.®® Pain and suf-
fering i8 noncompensable in this system. Furthermore, family
members are not compensated for any of their economic or
other losses associated with a worker’s injuries.®®

Fourth, workers’ compensation benefita are often reduced
by receipt of benefits from other sources, including both social
insurance programs and private disability and sickness
plans.”® Rules of assignment and subrogation also lead to
reductions in benefits when injured workers obtain recovery in
civil actions.”” [rrespective of the employer's contribution to

866. Hylton & Laymon, supra note 265, at 178 n.293.

367. Permanent partisl disability benefits, which are calculated in a variety of
different ways, are generally intended to compenante for future loas of earning ca-
pacity or loss of mobility in the labor market resulting from the injury and the en-
suing permanent disability. In some states, the benefit is calculated based on loss of
future earnings; in others, it is based on a quentification of functional loss (generally
roferred to as whole man impairment). The theoretical justification for paying this
benefit, which is unrelated to actusl time off work, is the same. See 1C LARSON,
aupra note 66, § 67.14, at 10-69.

368. SOMERS & SOMERS, supra note 34, at 59,

859. 2A LARSON, supra note 65, § 66.20, ot 1289, 12.92, 12.08, 12-103; Wailer,
supra note 259, at 831. Moreover, until the Family and Medical Leave Act (FMLA)
became offective in mid-1993, family members who cared for injured workers could
be i d from ! The Family and Medical Leave Act now provides
a right to & 12 week unpaid leave for individuals who work for employers with 50
or more employees and who must miss work in order to care for an injured or ill
family member. 20 U.S.C.A. §§ 2611-2612 (West Supp. 1994). This minimal level of
job security does not, however, resolve the issue of uncompensated coats for occupa-
tiopal injuries and illnesses.

370. For example, to the extent that injured workera become unemployed or un-
employable as the result of permanent disabilities, other social insurance and social
welfare systems provide alternative sources of non-wage income. These benefits may
be offaet ngainst e workers’ compensstion award, if one was received, resulting in a
lower benefit to the injured worker. See, eg., W. VA. CODE § 23-4-23(b) (Supp. 1993)
(reducing workers' P ion per total disability benefits when Social Se-
curity old-age benefita, wage continuation, or private disability beneﬁu are received);
Ga CODR ANN. § 34.9-243 (Michie 1992) (reducing workers' benefits by
the employer funded portion of a disability or othar wage contribution plan); MICH.
COMP. LAWS ANN. § 418.354 (West 1993) (red ing jon benefits by
employar funded portion of a seif-insurance, wage contribution, or disability plan,
and one-half of old age social security banefits); OR. REv. STAT. § 656.240 (1991)
(deduction for sick leave payments only).

871. Rules governing recovery in third party civil actions brought by workers,
most ly against f of i or toxic sub used in the

workplace, almost universally provide for subrogation. Except in Ohio, Georgia, and
Weat Virginia, the employer or insurer is given a statutory lien againat the
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the harm, the employer’s costs are thus r: ' t2e injured

worker's ability to obtain alternative s: income or
damages.”™

To the extent that full internalizatioz ! ncreases any
incentive effects of compensation workers'
compensation plainly does not maximize T-e process
of cost spreading in workers' compens damental
reflection of the underlying workers’ co= oaradigm,
which presumes that employers are =:= "‘_ame for
occupational injuries. The goal in desigri-: bution of
costs in workers' compensation is to crezi : at system
which limits, but does not obliterate, tke = act of the
injuries on any of those involved. T: o have
employers pay for the cost of compenszz:z : : limit the

amount of that compensation, serves thi
framework, workers' compensation has besz -
ing its goals.

.thin this

The substantial increase in aggre pa_'u'? by
employers has resulted in increases :ndividual
employers and engendered a concern %' focus on

the distribution of costs. When employers - benefits
should be decreased, they are in effect =
system which would decrease their inter=:
symmetrically, increase workers’ contribuz
bolstered by the view that workers

increasing costs.

employee’s tort rights to secure reimbursement of wut
Weiler, supra note 259, at B36. As a result of these s
sured employer or the workers' compensation insurer

ciated with the workplace injury from the worker's recre= =~ party li.u
gation, irrespective of the employer's contribution to Lo ne= it i TUe despite
the fact that a federal study of product liability in found that

=~ r.:us brought
Lezity in the
- Labilities of

employer negligence was present in one quarter of all =
by injured workers. Id. at 837 (citing Jonathan M. Weugr
Workplace: The Effect of Workers’ Compenaation on :
Third Parties, 1977 Wi8. L. Rev. 1035, 1039; W. Ki; 1
tween Product Licbility and Workers' Compensatior.
Workplace Injuries, & J.L. ECON. & ORG. 185 (1989) Toes
prevent double recovery by the worker but may, insien: T
Warkers, having been inadequately compensated by woekey ==oens
also not fully compensated for losses in this third pary imp
ticularly true when these suits are settled prior to tnal. Tns wo
gation that prevaila ip most states therefore prevents ful. ~—wers -vrken
872. As Professor Paul Weiler has noted, these n:rnrr:n: runs ‘make lictle
sense” when they effectively insulate an employer whe x =u=er4 ol rrossty l_t_lh
gent or reckless behavior. Id at 854. Furthermore, the su=—==x = party litiga-
tion has taken pressure off employers and the workew == wrisuuic exclusinity
doctrine. Id. at 828-29.
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C. The Effect of the Employment Relationship

The no-fault workers’ compensation system, which insulates
employers from recognition of their responsibility for workplace
gafety, also engenders claims that worker behavior is the
primary cause of skyrocketing costs. The resulting worker-at-
fault paradigm further confounds any discussion of the
relationship between costs and prevention of injuries, as
prevention becomes equated with cost containment and cost
containment efforts focus on worker, rather than employer,
actions.®™

Injured workers are not victims of torts committed by
strangers; instead, workers are caught within an unequal
employment relationship which influences their decisions
regarding when, or whether, to file workers' compensation
claims. The nature of the employment relationship itself
therefore has a significant influence on the ability of workers’
compensation costs to encourage primary prevention of injuries.

1. Roots of the Worker-at-Fault Paradigm. The argument
that worker, rather than employer, behavior is the primary
cause of cost escalation has its roots in the idea that the
occurrence of injuries, the filing of claims, and the persistence
of disability all lie within the independent control of workers.
Several studies which have found a correlation between
increases in claims filing activity and increases in mandated
benefit levels have provided support for this view.3

873. We tend to assume that deterrence d ds upon the internalization of coat
and an accompanying understanding that primary deterrence will efficiently reduce
costs. If employers can successfully force reduction in costs, by legislative action or
by influencing filing of claims, then the likelihood they will pursue primary preven-
tion of injury and disease declines. This is particularly true because claima-reducing
sctivity may be loss expensive than injury-reducing activity in many instances, espe-
cially if no economic value is placed upon the animosity that grows between employ-
ers and employees as a result of aggresaive scrutiny of claims by employers.

874. Refer to note 18 supra for a list of these studies. All of these studies show
that increasea In filing of claima occur when benefita are increased. The studies con-
clude, based on this evid , that i d benefits cause increases in claims filing.
This conclusion regarding causation is not directly supported by the evidence in the
studies.

As noted above, several studies also conclude that, although incentives to re-
duce injury rates do exist in the system, any actual reduction in injuries is obliter-
ated by the increases in claims ﬂlml See eg., Ehrenberg supra note 18, at 71, 95
(noting “(t]hat a positive relati q y and benefits is obmerved
implies that employees’ responses to higher benefits domi on bal over
employers’ responses”); Butler & Worrall, Moral Hazard, supra note 15, at 20102
{concluding that real injuries do not increase but that the moral hazard effect is
predominant).
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Commentators have proposed two different explanations for this
apparent relationship: that increased benefit levels lead ¢,

decreased attentiveness to safety and therefore increased Fateq °

of injury; and that increased benefit levels simply encourage
the filing of more claims.

a. Workers-at-fault I: Unsafe worker behavior. The firgt
explanation (that increases in benefits lead to increages in
injury rates) assumes that higher disability payment levelg tend
to remove workers’ economic incentive to prevent injurieg
According to this view, workers suffer more injuries (and more
severe injuries) because higher benefits diminish the economie
risk associated with injury and result in lowered vigilance
against injury. There are, therefore, more true injuries due to
relaxation of worker attentiveness as a result of benefjt
increases.”™ This conclusion, drawn from the observed
increases in compensation claims associated with increasing
benefits levels in the 1970s, led the authors of the 1987
Economic Report of the President to conclude that “workerg’
compensation benefits have unfavorable effects on safety, ™%
Thus, in this model, investigators (and employers) point to
worker carelessness or lack of risk aversion as a primary cauge
of injuries and, therefore, claims. These investigators therefore

375. See, eg. Butler, supra note 18, at 61, 86 (concluding “accident rates do ap.
pear responsive . . . to changes in the structure of benefits™); Cheli Incentive 1o
Prevent Injuries, supra note 18, at 164, 168-60 (observing that claims rise as benafite
rise and concluding that higher benefits are associated with higher injury rates),
Ehrenberg, supra note 18, at 86 (summarizing other studies as “strongly suggest{ing)
that increases in workers’ ion benefits are iated with higher injury
and claim rates, with at least some fraction of the increase being a pure ‘reporting’
or ‘classification’ effect”); Worrall, #upra note 18, at 11 (noting that the “mensage of
a growing body of research is that higher benefits will bring not only greater costs
for the cases already being compensated but also more claimants and, perhaps, more
work injuries . . . ."). Chelius states that “Iwlhile it is obviously a value judgment
as to how much weight to place on the prevention goal as opposed to the income
security goal of workers' compensation, it is important to recognize that there is a
conflict between them.” Cheliua, Inecentive to Prevent Injuries, supra note 18, at 154,
168-60. In other words, Chelius is arguing that workers may be better off with low-
er lovels of benefits because they will injure themselves less frequently. At least one
recent study indicates that real injury rates do not rise. Butler & Worrall, Moral
Hozard, supra note 15, at 201.

The investigators who conclude that injury rates (as opposed to claims filing
rates) rise in this situation ignore the strong economic disincentives for workers to
incur injuries, in view of the lack of )| ion, including inad of
woekly benefits for high wage workers. They also ignore the non-economic

disincentives for all workers to be injured or dissbled. People in general, I think,
dislike being hurt, dielike staying home when they are sccustomed to going out, and
dislike the paychological stress that temporary or permanent disability imposea on
the family.

ECONOMIC REPORT OF THE PRESIDENT, supra note 18, at 197,

376.
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19941
d support to the view that improveme.nts in occupational
fen ty hinge upon changes in worker behavior. )
”fe'[)"his focus on worker-causation of injuries has interesting
pistorical roots. Although the safety movement wl_xich_ emerg.ed
ly in this century initially targeted changes in industrial
eer );gs 577 by the late 1940s this approach was overtaken by
rhr:cvie'w that further cost effective engineering improve.men.t.s
were not possible.” This change in prevention strategies is,
{ course, inconsistent with the views of most rf\oderr_x safety
:xpertS‘.m it nevertheless haunts curren.t discussions of
workers’ compensation cost containmen?, v{hlch often foc'us on
worker rather than the employer behavior 3:3? th.e prevent_lon of
injuries.® Successful loss control firms dlr.et:.t t}}g{ at-
tention to “unsafe acts rather than unsafe conditions. The
frequently expressed frustration of managers Fhat ‘wo'rkers are
inadequately safe, and the continuous exhortations in mdustm.al
workplaces for workers to act safely, are a reflection of this

877. Refer to part [11.A supra. ) .
378. SOMERS & SOMERS, supra note 34, at 202-05 luding that the

ties of improving prevention through engineering change had been exhausted by the
13_4’8")- Refer to notes 9-10 supra. Notably, in contrast with the Somers’ la-.un.nment
of prevention opportunities, in 1949 Dr. John E. Gordon suggested that injuries be-
haved like classic infe d heref ble to primary pre-

and were .
vention strategies. NATL COMM, FOR INJURY PREVENTION AND CONTROL, INJURY PRE-
VENTION: MEETING THE CHALLENGE 7 (1989). His oont.ributl'onl and -r.h-t. of.ot.b.:rl
shifted injury prevention away from an "early, naive preoccupnuoln with du?.rlbuu-ng
educationa! pamphleta and posters and toward modifyiru_t.he environments in which
injuries occur.” Id. “The last folklore subscribed to by rational men 1s the bfhef that
injuries are accidents.” Id. at 12. As noted in Part 1l supre, mon.iem plfbhc hnl:t
approaches attempt to remove human error as a factor in causation. This approa
is also consistent with the findings of the Upjohn Report, supra note 7, at 9,_ 14.,
and the California Insurance Study, supra note 7, at 97, 100-02, both of which mdx-,
cate that a considerable number of serious hazards which result in costly workers
compensation claims can be elimi d through ing controls on a cost effec-
uSVBEO.b“:ncordiM to the CDC's Occupational Injury Panel, “[TThere hna. been much
emphasis on workers' behavior as the cause of injury and a corresponding tendency
to blame the worker, often incorrectly.” CDC Injury Report, supru note 9, at .3‘4'
381. These firms offer Itative services to pl s and insurers whjc’h are
designed to reduce the number and size of an insureds’ claima. In the. worken.wm-
pensation context, loss pr ion or loss g firma oﬂ'elr services relal'.m, to
pPrimary prevention or to claims cost (such as d ‘ cont. cont. e
or early return to work programs), or both. The goal of these services .Il. a _reducuon
in claims coats; this is not tly d with a red in injuries. Thus,
“because the workers’ compennation market is a nightmare for mnny. insurers, any-
thing an agency can do to improve the risk profile of clients helps.” Novek, supra
note 63, at 32.

382. Id
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i
view According to one industry representative, “Unggqf, a \ )
carried on by employees statistically cause 96% of al] indugtyig
accidents,*3% Thus, in this paradigm, the workers’ COMpeny,

tion crisis could be solved, if only workers would be Morgly
careful. i

injuri i * Thig
y he number of injuries which actua“y. occ;r: oorhie
j o8 -;-E;y in the filing of claims tends to be viewed in
gexibi

o litical critics of workers’ compensation programs
) Firs" pothat increases in benefit levels simply encourage
often 27ES file fraudulent® or frivolous claims. Some
'o“mrkmer t':ors therefore suggest that benefit adequacy should be

en;ﬂt,o avoid this moral hazard.®" To the extent .that an
tamperet claims filing is viewed as a reflection of an increase
e ";“ﬂing of unnecessary claims,® em.ployers are
i the d to reduce costs by discouraging their employees
z:urglglflg these claims or by challenging them through

ive litigati re filed.

.ggrg}sl;il;:'g 23;2252;c;t2?y&2ud are “long on anecdotes but

b. Workers-at-fault I Claims filing behavior.
explanation offered for the correlation between
benefits and increased claims filing activity is simply
number of claims (i.e., reports of injuries) rises when
rise: that is, the number of claims filed may be depen

the number which workers choose to file (a reporting effect), hot _

The Secong
increaged 3}
that th ¥
benefity N

383.  Paycholo,
“irrational® behavior in safety and health
chological sources for apparent irrational behavior, William T. Dickena, Occupationg)
Safety and Health and “Irrational”

COMPENSATION BRNEFITS: ADEQUACY, EQUITY, AND EFFICIENCY,
21. Dickens observes that people have both a tendency to
a particular event to other people involved than they see themselves as having (“the
fundamental attribution error*) and o tendency to interpret events as having & sin-
gle cause. Id. at 27. He then notes, “[tlogether, these two tendencies may lead indi-
viduals to see accidents as being primarily the faujt of the person who has the acci-

dent, rather than being, at loast in part, a result of the working
plant.” Id

» 8upra note 29, a¢ 0.

In this view, workers are simply more likely to seek benefits when the ben-
attribute more control gver 385. n ,

1
larger. See, eg., Butler & Worrall, Moral Haa:urd. supru note 13, at '12::t
bl -: t.'hnl 'rin‘ing benefits may lead to more claims at the same time that
(mllu ‘:‘w fewer injuries”); Ehrenberg, supra note 18, at 82-84 tbl. 4.{} (:}u:\'m;r i
they 7. studies and noting that it is impossibie to -epnra!; aut ; r.!mec':‘:m Lo
e i ly & reporting effect); Smith,
in inj tes and how much is merely po! i > °
7“:“5;; :Ilg‘::{l:mm:m( various studies that show a nlagomlh“:_'b:lw;:n,:;:;;
Z i g i i led and noting the elasticity
384. Novak, supra note B3, at 35. Needless to say, this statistic is pure fantasy, P - _'m b;nzﬁbf:mng:).m numbers of claims file " -
har e 4 ovale o shermrie vpoiats) Broven. The quotation is simply offered .“ claima ;I“rnud in this context means the filing of claims which involve ties. pre Bur
here as an example of rhetorical hyperbole. The quote is attributed to Robert Sely. ,g 886(.1993) o T lves ooy w.}:n; ; -
. ; { g '» * i en
i LYY du‘d' m in ann e ;::ed workera collect workers’ compensation benefits by cgnco:}:lngh::: e o
with more than $3 million in annual revenues. o hrinabi ical avid ). For le, workers may dmmd bey bave disabilitis
o e o o e pediaicy i i ir disabilities were caused by injuries 0
- o ¢ fﬂlﬂc‘d;:";-mf:::; :;:‘;hl::du:“homa. This is different from claims mvol\;m;
':niz:i:ri:l and real disabilities for which a worker may choose whether or no
re
benefits, d ding on the !
ﬂs’s']‘w See Chelius, Control of Industrial Accidents, ulzpm note ::, .a:A;llOOb,e7i::
ﬂn. 'w 18, at 95 (suggesting that employer incentive:
wmduw!;h::"i’n;:ning moral hazard by increasing employer costs but no'.md:)n
1 f‘;‘emﬁu and using the excess revenue to fund safety and health :)rogrl 3
'Il;:’:uo mmenhlton do not focus primarily on the adequacy of benefits for injured
oo
mm'ld::e m( with the studies that regard the increaud- frequency of d;:;
fili : nl mn‘t‘xifelution of moral hazard (which is presumptively to be :voul“t ‘,
| -:hnt appear ambiguous are unweicome in the system. To the exten s
:l:'mk:r is, in :::'h eligible but not “needy”—at least in the eyes ol; l.l}:e mr:ur:;idl
is, , h ]
4 employer—any claim filed may be viewed as & reﬂect.lorf o:’.l'.':on.l. of::: —
Deming ol o o 2o ey v noods to be corrected. Of course, need in the context of dl;l ility ;‘ i
vera) e oo e . D % eod for a job outweighs the need for benefits, worl ere ma "

: noted that ‘.Pm‘iml"‘ly 94 percent o.f incidents can be related to d-ﬁq'ut ) glu:.lWl.u;n thecll‘.im-, o o outweish work‘." m“L;m"n:j}::u:;;:.;lg:::;“g
c‘”‘l"h‘mi:h’ M 1 .wul'kln‘_ﬁnm.nment' which is the bility of . These claims are not fraudulent: they do not mvolv? f_mam e oal stiolons,
Ia. his is also ol  to prove. The question is, of course, one of em- e e o |'mk.... w d,..[,:(my’ ":c-:nenu iy
Phuu: although worker ervor certainly may contribute to the These “sxcessive” numbery of claims may mwl_v_e workers' pusessments cht it i
M;m“i:hr mh‘m‘; e e e et in worth filing claima for disabilities which are legitimataly eligible fo
1 loss likoly to result in injury.

conditions at o

P
-Seltzer, a losa prevention agency ‘;{

lar numbers to reach their

that the ibilities for engineering controls had been exhausted. SOMERS
& SoMERs, supra note 34, at 202, *H.W. Heinrich, one of the Mot prominent safety
engineers in the country, maintained as carly as 1931 that 88 Per cent [gic] of aif
accidents ware caused primarily by the unsafe acta of persons. ., .
Heinrich's research was based on an analysis of 76,000 cases but
heated debate among safety experts.” /d. at 203 n.12. The same research ia referred
to in A congreasiona) report issued in 1885. OFpICE oF THCHNOLOGY ASBRSSMENT,
Supra note 19, at 7. *In the 19209, & researcher concluded that nearly 80 percent of
injuries were due to workers' ‘unsafe acte’ and 10 percent to ‘unsafe conditions.' Al
though this ratio of ‘unsafe acts’ to ‘unsafe conditions’ is often referred to, it {s not
supported by other ressarch.” Jd.
In contrast to this viow, the current systems a
on workplace conditions, not individual acts. A
newed hasia with looking to 1

Pprogch to management focuses
“systems approach has gained re-
the success of many Japanese
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virtually devoid of verified data.”™® It is certainly p.os.sible
that improved levels of current benefits, and the availability of
medical benefits without deductible or co-insurance costs, may
increase some fraudulent behavior.™ It is unlikel.y, however,
that truly fraudulent behavior is sufficiently epidemic, or Y.hat it
has increased so substantially in recent years, that it can
provide a primary explanation for rising levels of compensauo.n
costs. Unfortunately, the fact that charges of fraud_ often domi-
nate public discussions about workers’ compensation tends to
antagonize injured workers and their representatives and to
shift the focus of employers and legislators away from under-
lying problems and toward creation of fraud units and benefit
reduction strategies.™' . . _
The alternative explanation for increases in claims ﬁlfng
activity is that workers with compensable injuries are filing
claims which they may have previously chosen not to file,
particularly when benefits were low and other risks were
perceived to be high.*? The number of claims actually filed

389. Burton (1893), supra note 2, at 9. Arguments that fraud is ruimngl the sys-
tem seem to have a particular attraction within the fr-meWnrkl of workers’ compen-
sation political debates, just as they do in debates regarding social welfuv; programs.
Attacks on benefit levels or eligibility criteria for social programs are easier to coun-
tenance if the people who are excluded from the programs are perceived to be ma-

and cheats. ]
H;;;.N"ln fact, workers' compensation experts who do not credit fraud s a primary
1 for current behavior feel pelled to offer a disclai s It is, o:;nulru,
unders t fraudulent claims are likely to represent some component ol aims.

See id.m‘:it ‘-:79. I offer the same disclaimer. Neverthelese, the oxtent to which

ifiable fraudul bebavior is the focus of social policy discussions about
workers' compensation is, in my opinion, unjuatifiable. _ )

891. Refer to note 495 infra and accompanying text for a discussion of recent

islation on these issues. .

hsg;. In other words, workers who are injured have a right to ben_eﬁu which uu_y
forego in certain circumstances. Obviously, the issue of entitlement is a problematic
ons. Entitlement programs provide certain benefits to people who have the pre-
scribed status nocessary for eligibility; eligibility does not end becnune budgeted
funds ere inadequate to provide benefits to all of those who are ohglble.. Woelfare
programas, for example, may provide benefits to people simply on u:l! F:nu of need
(food stampa, for example) or on the basis of need plua mernbe.r-hlp in a .ur'ntad
class (such as single parent with young child to qualify for Aid to Fn.mlhu with
Dependent Children). Workers' ion is an '.'. nent program in the sense
that it guarantees benefits to anyone who meets the eligibility requirements. Just as
with other entitlement programs, many people publicly denounce thc.uel who meet
eligibility requi and who ise their right to the benefits; this is llr.l;ly a

flection of our jetal H to work as the primary mechanism for redistri-
bution of wealth and a general societal antipathy for redistribution bnedl upon other
factors, particularly need See BTOME, supra note 230, at 156-28. Stana.ducuua'- t.hn
preference for work-based redistribution modalities and notes that “[a]ll societies
have at least two distributive systems, one based on work and one. on need, whose

coexistence is a thorny problem in social policy and political theory.” Id. at 15. 'm
tension between the two systoms based on work and need is the fundamental dis-
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for benefits may never be wholly representative of the underly-
ing universe of true injuries: injuries and illnesses can simply
go unreported. If illnesses and injuries go unreported at one
benefit level, the result of an increase in benefits may be that
previously unreported injuries are reported, not that more
injuries occur.®®

2. Factors Affecting Workers’ Decisions to File Claims. It
seems clear that workers themselves do make decisions
regarding whether or not to file claims when they suffer
compensable injuries. Reluctance to file claims may, of course,
decline as benefits increase.®™ Workers’ decisions are unlikely,

tributive dilemma.” Id. at 17.

In the context of this discussion, it is important to remember that workers'
compensalion is & social insurance, not a social welfare, program; entitlement is
based upon both the relinquishment of legal rights (by providing employers with a
heavy mantle of immunity) and of proof of eligibility. Refer o note part IILA4 su-
pra.

393.  As noted in Part 11 supra, injuries are notoriously underreported by employ-
ers. Although there is a tendency to assume that a system involving self-reporting
by workers will have a greater degree of accuracy, it is questionable whether work-
ers file all claims in which they might be entitled to benefita. Refer to note 101
supra. In at least two specific studies involving workers who have been diagnosed
with ional di the invs ors found that the majority of eligible work-
ors did not file for workoers' compenaation benefits. /d. This is consistent with find-
ings in other compensation and social welfare systems; studies have consistently
found that many people who might have reasonable claims for compensation or bene-
fits do not institute them. For example, “[ijn 1970 only 69% of eligible families par-
ticipated in Aid to Families With Dependent Children and only 38% of eligible indi-
viduals participated in the Food Stamp program.” John J. Donohue III, Diverting
The Coasean River: Incentive Schemes To Reduce Unemployment Spells, 99 YaLg L.J.
649, 600 n.118 (1989) (citing Moffitt, An Economic Model of Welfare Stigma, 713 AM.
EcoN. Rev, 1023, 1023 (1983)). Similarly, the Harvard Medical Practice Study found
that fewer than one patient in oight who was injured by negligent medical care
inatituted a claim for compensation. THE REPORT OF THE HARVARD MEDICAL PraC-
TICE BTUDY TO THE STATE OF NEW YORK, PATIENTS, DOCTORS, AND LAWYERS: MeDi-
CAL INJURY, MALPRACTICE LITIGATION, AND PATIENT COMPENSATION IN NEW YORK
(1990) (reporting that out of 27,179 negligence injuries, only 4,000 of these generated
tort claims); see also Our Malpractice System: Money Ill-Spent, NtwsDAY, Apr. 4,
1990, at 61 (stating that 98% of the patienta who suffer negligent injury in hospitals
in New York never file a lawsuit),
394. This is true whether or not high wage replacement rates affect workers’
underlying work ethic. Yelin notes:
The social policy debate . . . revolves around the question of whether, in the
absence of definitive medical criteria (‘absolute need’), individuals choose
disability rather than work. The competing images of choice and need are
rarely joined in disability research . . . . {Clhoice models will be found want-
ing bocause they postulate a set of bohaviors which are risky. Individuala
may not estimate their future incomes accurately when they face the deci-
sion to leave work, becauss disability benefits constitute an important part
of their expected income and the process of filing for benefits is long and, to
judge from the record, the outcome quixotic. Reasonable people would be
cautious in deciding to leave work now on the expectation that they will
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howevef-, to be based exclusively on an assessment of t},
economic worth of benefits. Other characteristics of the worke,—:-
compensation system also influence this decision-makip,
procees. For example, both the complexity of paper wm-li
involved in filing claims®™ and the potential for not rec
benefits®™ contribute to workers' reluctance to file claims.
) .Ultimately, a worker's decision will be affected by that
individual worker’s knowledge of the availability of benefits, th
severity of the injury and resulting disability, his or,h;
assessment of the likelihood of success in litigation, and ap
evaluation of the additional risk entailed in filing a claim
Factors extrinsic to the workers’ compensation system itself wili
thferefore play an important role in influencing workers’ claimg
filing behavior. Post-injury risks are not limited to the
possibility of future reinjury or of losing the claim: for those
individuals who hope to return to work, a primary risk is that
of loss of respect at work, of actual job loss, or of other
retaliation by the employer, Somewhat remarkably, discussions
of the elasticity in claims activity have generally failed to ex-
plore the impact of the employment relationship, in particular
the real or perceived risk of employer retaliation for seeking
b_eneﬁt.?, on the decision by workers to file claims. Thege
discussions also rarely address the level of worker ignorance
reganfling benefit entitlement or the impact of changes in work
organization on the ability of older workers to continue to work
after an injury.®’

Whether workers choose to take time off from work and for
how long depends on a variety of both objective and subjective
facfors; disability is, to some extent, both a flexible and
socioeconomic phenomenon.® To the extent that workers are
capable of continuing to work, and to the extent that they fear
adverse consequences at work, they may choose not to file

eiving

mlvl‘ lthuau income later. Furthermore, choice modela emphasize the
negative in 4 of high H rates to the exclusion of the strong
enuntervmlmg. force of the work ethic. That veplacement rates are easily
.meuund, while commitment to work is not, does not excuse this oversight.
Yelin, supra note 18, at 625.
396. Smith, supra note 7, at 576.
gg& Yelin, supra note 8, at 637.
7. But see EDWARD H. YELIN, DISABILITY AND THE DisPiackD Wi
- IN, D WORKER (1892)
[hn.‘un-ﬁar YELIN 1982] (concluding that the growth in the work disability rate and
tlﬂ: in labor force participation are tied to changes in the industrial structure of
d ies; these changes make it i ingly diffi i
i iy vonomies; ey gly difficult for disabled
388. See generally STONE, supra note 230; RICHARD V. BURKHAUSER & ROBERT
HAVEMAN, DISABILITY AND WORK (1982); ROBERT HAVEMAN kT Al.. Pusuc PoLicy
TOWARD DISABLED WORKERS (1984).
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claims when they are injured at work.®™ In addition, claims
for permanent partial disability benefits may not always involve

riods of inability to perform work; many impairments,
pmicularly those resulting from occupational illnesses, may
involve progressive development of a disability without a
temporary acute stage in which the worker is totally unable to
work. Because these claims are intended as compensation for
jmpairment or loss of potential future earnings, workers can
often easily forego these benefits in the interests of maintaining
a “good” relationship with management. “Good” workers become
those employees who do not file claims, even when they meet
the eligibility requirements for benefits.*®

The law and dynamics of the specific employment
relationship itself, as well as the law of workers’ compensation
or the levels of statutory benefits, thus directly influence the
costs of workers’ compensation programs. If risk of retaliation is
high (or perceived to be high), and benefits are low, claims will
not be filed and true injuries will not be reported.
Underreporting becomes a primary characteristic of such a
gystem.

The implications of this are three-fold. First, the economic
and political equilibrium of the workers’ compensation system
prior to the 19708 may have been built on the chronic
underreporting of claims.*! This means, of course, that

399. This is, indeed, rational behavior on the part of workers. Similarly, when
unemployed workers in Illinois were offered bonuses as an incentive w0 return to the
workforce, many of those who were eligible never claimed them. Donohue, supra
note 393, at 554. Despite noting that a bilateral monopoly relationship may be creat-
ed by the employ relationship, Donohue nevertheless fails to recognize the in-
herent level of transaction cost in any “negotiation” between worker and potential
employer. Id. at 555-66. In a reply, Robert Ellickson explored the problems for a
worker called upon to tell a potential employer about the offer of the bonus, noting
that the transaction costs in such an arrangement are high. Ellickson, supra note
236, at 617-18. Participants in the experiment identified stigma as the primary rea-
son for failing to participate; the employees did not want to be identified by their
employers as participants in the program. See id. at 625. “That many bonuses went

1! d may indi not irrationality and inefficiency but that workers and em-
ployers responded intelligently to the reality of transaction costs.” Id.

400. This characterization appears to be adopted in the Upjohn Report, which de-
scribes low claims employers as being "much more successful in avoiding injuries
that extend into ble claims,” that these employers “manage
work-related disability factors” more effectively. Upjohn Report, supra note 7, at 11I-
16.

401, As noted above, underreporting is a common characteristic of liability and
social welfare systems. Refer to notes 101 & 254 supra. Most systems which provide
benefits or compensation to the injured, the disabled, or the poor appear to achieve
economic equilibrium based upon an underfiling of claima. The financial equilibrium
maintained prior to the 1970s in workers’' compensation systems may very well have
been a reflection of this underreporting phenomenon. In contrast, the current crisis
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current costs may b i i
of andertyie \);ry er :tet;:uer, albeit more expensive, reflectiop
Second, to the extent that workers i
f'etaliation to be reduced and the worthpstr cfll\‘;eb'::ef;'?sre;t of
.ln.c.reased, they will file greater numbers of claims althg, be
injury rates. may remain constant or even decline. The natugh
of t:.he .dlst,ribution of power within the emplo ol
relationship, and the perception of this distribution of g;:em
are t.herefore a secondary and inadequately evaluated varia;lr'
within any discussion of workers’ compensation costs. The :
sult 'of u:ncreasing employee rights within the employm o
relat,lor_lahlp is likely to be an increase in the filing of claim:m
Thu:d, to the extent that employers are motivated b
workers’ compensation costs to change their behavior, they cay
decrea.se aggregate and enterprise-specific costs by discoura ‘nn
!:he filing of claims without improving the underlying condit.ilmg
in the_ wo.rkpl.ace. The employer's ability to affect claims ﬁ]ins
beha'vmr is directly tied to the inequality of the employmeni
reh.atxoushxp. The “culture” of the workplace, as discussed in the
U;_)]ohn report,*? and not safety, therefore becomes the
primary, rather than a secondary, cause of workers’
c?mpensat.ion claims and costs. As a result, employers ma
dn.'ect their efforts toward claims management rather tha:
Primary prevention of injuries.

] 3. The Influence of Employment Law on Workers' i
Filing Activity. The history of the law govemin: sthc;la:::
p'loyment .relationship gives credibility to the notion that the
risk of filing workers’ compensation claims has declined over
the past t.wenty years. As noted above, the original workers’
compensation compromise made no pretense of amending the
legal terms of the employment  relationship.*® The
empl_oyn.lent-at-will doctrine—that peculiarly Anglo-American
application of individual freedom to the contract of

fits to which they are entitled as the i i

result of oceupational il nd inj
402,  Upjohn Report, suprg note 7, at 1.7 to 1.8, e and Inury.
403.  Refer to notes 228-30 supra and accompanying text.
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employment‘o'—remained in full force after the enactment of
the compensation laws. The equal right of either the employer
or the employee to terminate the contract resulted in the well
koown formulation which better mirrors the underlying power
relationship: the employer was free to fire an employee for a
good reason, a bad reason, or no reason at all. The employee
was, of course, free to quit.*®* The employment-at-will
doctrine accorded employers full autonomy over decisions
regarding terms, conditions, and continuation of employment,
unless explicitly limited by individual contract.

The passage of workers’ compensation laws did not impinge
upon the employer's control over the workplace; the obligation
of the employer to the injured employee was fully discharged by
the provision of social insurance. Workers who received
workers’ compensation benefits had no legal claim to retain
their jobs.*® Employers retained the right to determine when

404. Wood's Rule is the basis for the employment-at-will doctrine:
With us the rule is inflexible, that a general or indefinite hiring is prima
facte a hiring at will, and if the servant seekas to make it a yearly hiring,
the burden is upon him to establish by proof. A hiring at so much a day,
week, month or year, no time being specified, is an indefinite hiring, and no
presumption attaches that it was for a day even, but only at the rate fixed
for whatever time the party may serve.

H.G. WoOD, A TREATISE ON THE LAW OF MASTER AND SERVANT § 134, at 272 (1877).

Or, as stated by the judiciary, "men must be left, without interference . .. to dis-
charge or retain employees at will for good cause or for no cause, or even for bad
cause . . . ." Payne v. Atlantic RR., 81 Tenn. 507, 518 (1884).

Much has been written regarding Woods' rule and whether it was properly
rooted in preexisting employment law. Except as an academic exercise and a study of
legal creativity, this bardly matters. What is remarkable, of course, is the rapidity
and real with which Woods' rule was adopted by the judiciary.

406. As Professor Fran Ansley recently noted, this ay try brings i diately
to mind Anstole France's memorable aphorism: “The law, in its majeatic equality,
forbide the rich as well as the poor to aleep under bridges, to beg in the streets,
and to steal bread.” Ansley, supra note 242, at 1788 n.91.

406. Omne famous labor law case, United Steelworkers v. American Manufacturing
Co., 363 U.S. 564 (1960), illustrates this point well. Larry Sparks was injured at
work and settled his workers’ compensation claim againat his employer's insurer for
a 20% award for permanent partial dissbility. /d. at 566. He then sought to return
to work, relying on the seniority he had accrued under a labor agreement between
his employer and the United Steelworkers of America. Id. The company refused to
rehire him and refused to arbitrate its decision with the local union. /d. American
Manufacturing’s position, in a nutshell, was that Sparks had coliected compenaation
and was due nothing further. /d. at 564. The District Court held that Sparks, hav-
ing wccepted the settlement on the basis of permanent partial disability, was es-
topped from claiming any seniority or employment rights and granted the employer's
motion for summary judgment Id. at 566. The Court of Appeals affirmed, holding
“the grievance is a frivolous, patently baseless ons, not subject to arbitration under
the collective b ining agr * Id. The Sup: Court, in reversing and order-
ing arbitration (and thus blishing the fund 1 ent to labor arbitra-
tion in American labor law), nevertheless viewed Sparks’ quest for employment in
this context as frivolous. fd. at 567. No record can be found of the final outcome of
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an absence would lead to discharge, irrespective of the cauge of !
the absence.“” This lack of obligation to the injured workep
a8 worker was consistently applied: irrespective of the length of
the period of absence resulting from the disability, whether the ‘
injured employee had recovered from the injury and could
perform the functions of the job, or whether the job was vacant,
No public or judicial sanctions awaited employers Wh«;
terminated any worker thought to be medically wunfi
irrespective of the etiology of the disability. Workers could b‘;
terminated because they were injured at work or filed claimg
for workers’ compensation. If the injury resulted in any
significant permanent level of disability, workers were almost
certainly excluded from the workforce. Employees’ rights were
exclugively limited to those benefits available fromg
compenaation programs.

Some change came with the passage of the National Labopr
Relations  Act,*® but the employment-at-will doctrine
remained largely intact for the majority of workers.® Federa]
employment legislation has tended to provide specific protection
to categories of workers or to address particular problems;*°

Mr. Sparks’ arbitration case.

407.  See Joan C. Love, Retalitory Discharge for Filing a Workers’ Compensation
Claim: The Development of a Modern Tort Action, 37 HaSTINGS LJ. 551, 552 n7
(1986) (providing a list of cases in which the plaintiff had no cause of action after
being fired for filing & warkers’ compensation claim prior to 1973). This is, of course,

i with the employ t-will doctrine.

408. 20 US.C. §§ 141-187 (1988 & Supp. IV 1992). Collective bargaining

g iated p t to the National Labor Relations Act (NLRA) provid-
ed signifi ly improved job ity for ized workers; these agreements gener-
ally have been less aggressive in addressing health and safety hazards in the
workplace. See BASIC PATTERNS IN UNION CONTRACTS 7, 33, 127-28 (13th ed. 1992)
(showing that, out of the try lyzed, 98% required csuse or just cause for
discharge and 100% conteined grievance and arbitration clauses; while 88% had
some safety and heslth language, this language was often limited to very general

regarding ibilities for intaining safe workpl ). Bargaining
regarding health and safety did not become a serious component of labor negotia-
tions until relatively recently.

409. As noted above, the courts were reluctant to approve substantive interven-
tion into the employment relationship prior to the New Denl. Refer to notes 23742
supra and accompanying text. Even the passage of the NLRA failed to provide sig-
nificant protection to many workers. Collective bargaining never reached a majority
of American workers; even at the post World War II peak, only 34.7% of workers
were unionized. MICHAEL GOLDFIELD, THE DECLINE OF ORGANIZED LABOR IN THE
UNITED STATES 10 tbl. 1 (1887). As of 1990, that figure had declined to 16.1% of the
total civilian workforce and only 12.4% of the private sector workforce. 38 EMPLOY-
MENT & EARNINGS 228-29 tbls. 67 & 68 (Jan. 1991). Moreover, most states continue
to retain at least s modified i to the employ ~at-will doctrina.

410.  Prior to the 1960s, legislation which intervened directly into the employment
relationship (in contrast to providing social insurance protection to workers) focused
either on the ion of collective b ining rights or on wage and hour issues.
The Fair Labor Standards Act, another component of New Deal legislation, provided
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these laws do not fundamentally alter the at-will relationship.
In 1973, the year after the National Commission on State
Workmen's Compensation Laws issued its report, a state court
for the first time endorsed the creation of a public policy
against retaliatory discharge for the filing of workers’
compensation claims.""' In carving out this exception to the
traditional employment at will doctrine, the Indiana court in
Frampton v. Central Indiana Gas Co.*'? said:

PSS
for & federal mi i wage, additional ion for overtime work, and strict
regulation of child labor. 28 U.S.C. § 201 (1988). Wage and hour laws were “aimed
at the margins of economic life, setting only minimum standards for the wage con-
tract, and not otherwise interfering with ita terms.” Katherine Van Wezel Stone, The
Legacy of Industrial Pluralism: The Tension Between Individual Employment Rights
and the New Deal Collective Bargaining System, 58 U. Cu. L. Rev. 575, 591 (1992).

In the sixties, Congreas confronted the specific iasues of discrimination in the
workplace in the Equal Pay Act, 29 U.S.C. § 206 (1988), and Title VII of the Civil
Righta Act of 1964, 42 U.S.C. § 2000-¢ to 2000e-17 (1988 & Supp. IV 1992). While
these statutes demonstrated signs of a new legislative willingness to intervene di-
rectly into the employment relationship, they were also limited in acope.

Cong also ded to calls for imp: d workplace safety and health by
passing the Coal Mine Health and Safety Act of 1869, Pub. L. No. 91-173, 83 Stat.
742 (Iater superseded by the Mine Safety and Health Act of 1977, 30 U.S.C. § 801
(1988)), and the Occupational Safety and Health Act of 1970, 29 US.C. § 651.78
(1988), signalling to workers that they were entitled to work in workplaces free from

jzed b ds. Protection against retaliatory discharge for exercising safety
rights was included in this foderal legislation. 30 U.S.C. § B15 (1988) {(provisions
prohibiting retaliation for safety activity in the mines under the Mine Safety and

Health Act), 20 U.S.C § 66(c) (1988) (prohibiting retaliatory discharge for emfety
activities in genaral industry under the Occupational Safety and Health Act). These
oocupational safety and health laws did not, however, provide general job security
guarantees to workera.

411. Until the mid-seventies, most state courts had not adopted any general limi-
tations on the employment-at-will doctrine. Although a California court had endorsed
a public policy exception to the at-will doctrine in 1959, Petermann v. International
Brotherhood of Teamsters, Local 396, 344 P.2d 25, 27 (Cal. Dist. Ct. App. 18569), few
states followed immedintely thereafter. Cases challenging discharges for the filing of
workers' compensation claims were among the first public policy wrongful discharge
torts generally endorsed by the state courts. By 1888, courts in 32 states had adopt-
«d public policy restrictions on the right of empl s to dismiss at-will pl
Clyde W. Summers, Labor Law as the Century Turns: A Changing of the Guard, 67
NEB. L. REv, 7, 13-14 (1988). By 1992, that number had grown to 42; 33 states had
upheld wrongful discharge actions based upon a contract theory when an employer
bad violated its policies, handbooks, or other representations; and 13 states recog-
nized a cause of action for breach of the covenant of good faith and fair dealing in
employment at will cases. Clyde W. S Effective Remedies for Employ
Rights: Preliminary Guideli and Proposals, 141 U. Pa. L. Riv. 457, 458 nb
(1992) [hereinafter Summers (1892)].

412. 297 N.E.2d 425 (Ind. 1973). Dorothy Frampton had injured her arm while
working. According to the court's summary of the underlying facts, her employer,
Central Indiana Gas Co., and its workers’ compensation insurer paid her hospital
and medical expenses, as well as her full salary, during the four months she was
unable to work. It is interesting to note that Indiana workers’ compensation law
does not require the payment of full salary. IND. CODE ARN. § 22-3-3-22 (Burns
1992). It appears from the facts that these benefits were paid to Frampton in lieu of
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[IIn order for the goals of the [Workers’ Compensation] Act to
be realized and for public policy to be effectuated, the em-
ployee must be able to exercise his right in an unfettered
fashion without being subject to reprisal. Il employers are
permitted to penalize employees for filing workmen's
compensation claims, a most important public policy will be
undermined. The fear of being discharged would have a
deleterious effect on the exercise of a statutory right.
Employees will not file claims for justly deserved compensa-
tion—opting, instead, to continue their employment without
incident. The end result, of course, is that the employer is
effectively relieved of his obligation*"

Frampton was followed by a flood of retaliatory discharge
cages involving allegations of retaliation for filing workers’
compensation claims.*’* Currently, virtually every state has

workers' perhaps to di de her from filing & workers’ compensation
claim. The court notes that neither employer nor the insurer informed her that fur-
ther benefits might have been available. 297 N.E.2d at 426. When Frampton did re-
turn to the job, she performed capably. Id. Approximately 19 months after the inju-
ry, her employer and ita insurer were notified of a 30% loss in the use of
Frampton's arm which entitled her to per t partial disability benefita. Id. "Al-
though hesitant to file a claim for fear of losing her job she did so, and received o
settlement for her injury. About one month later she wae discharged from her em-
ployment without reason being given." Id. In other words, it waa the fact that she
pursued s claim for permanent partial benefits that apparently precipitated her dis-
charge.

413. 297 NE.2d at 427 (emphasis added). It appesrs the motivation of the Indi-
ans cowrt, and the many courta that followed ita lead, was not to establish vested
rights to employment, but rather to defend workers’ statutory rights to apply for
compensation benefits. Thus, afthough restricting employers’ control over termination
of the employment relationship, the underlying principle was to guard the integrity
of the compensation program.

414. E.g., Gonzales v. City of Mesa, 779 F. Supp. 1050 (D. Ariz. 1891} (applying
Arizona state law); Wal-Mart Stores, Inc. v. Baysinger, 812 5.W.2d 463 (Ark. 1981);
Springer v. Weeks & Leoo Co., 476 N.W.2d 630 (Iowa 1991); Lathrop v. Entenmann’s,
Ine., 770 P.2d 1367 (Colo. Ct. App. 1989); Smith v. Piezo Tech. & Professional
Adm’re, 427 8o. 2d 182 (Fla. 1983); Kelsay v. Motorola, Inc., 384 N.E.2d 353 (Il
1978); Wolcowicz v. Intercraft Indus. Corp., 478 N.E.2d 1039 (lll. App. Cr. 1985);
Peru Daily Tribune v. Shuler, 544 N.E.2d 560 (Ind. Ct. App. 1989); Murphy v. City
of Topeka-Shawnee County Dep't of Labor Servs., 630 P.2d 186 (Kan. Ct. App.
1881); Sventko v. Kroger Co., 246 N.W.2d 161 (Mich. Ct. App. 1976); Lally v.
Copygraphics, 428 A.2d 1317 (NJ. 1981); Hansen v. Harrah's, 675 P.2d 394 (Nev.
19884); Brown v. Transcon Lines, 588 P.2d 1087 (Or. 1978) (en banc); Clanten v.
Cain-Sloan Co., 677 S.W.2d 441 (Tenn. 1984); Shanholtz v. Monongahela Power Co.,
270 S.E.2d 178 (W. Va. 1980); see Theresa L. Kruk, Annotation, Recovery for Dis-
charge from Employment in Retaliation for Filing Workers' Compensation Claims, 32
ALRA4TH 1221 (1984) (providing a summary of state law cases in this area). In
addition, 22 states enacted statutes which made it explicitly unlawful to diemiss an
employee in retaliation for filing a workers’ compensation claim. Van Wezel Stone,
supra note 410, at 592; see olso Mark A. Rothstein, Wrongfiul Refusal to Hire: At-
tacking the Other Half of the Employment-at-Will Rule, 24 ConN. L. Rev. 97, 112
(1992) (noting that the most state anti li statutory provisi pro-
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endorsed a public policy against retaliatory discharge involvi'ng
workers’ compensation in either case law or a spelmﬁc
statute.*’® These cases involve plaintiffs who want to continue
o work after filing or litigating a worken.;' compensation clallm,
put who were terminated after filing claims for compgnsatlon.
The courts in these cases have explicitly endorsed the 1d_ea that
workers should not be forced to choose between filing for
penefits and retaining their jobs. In many of these cases,
plaintiffs sought to return to work while t_hey. \'averg still re-
ceiving workers' compensation benefits:!’® this litigation belies
the notion that workers prefer to choose not to work when
benefits are available. '

Other rights for injured or physically ix:npa.\red workers
have followed. After many years of political agltat.lon by 'and on
behalf of disabled people, the Americans with Disabilities Act
(ADA)m substantially expanded the rights ‘tg employment
and reemployment of people injured at work."'® Now, people
with serious work-induced disabilities, who are often able to

ibi iation against or discharge of employees who file work_era' compensation
:ll:il;:):c’;‘ll;odon 5 St. Antoine, The Twilight of Employment a! -WK“? An Updale,m;n
FIRST ANNUAL LABOR AND EMPLOYMENT Law le1'r_nm3 (William F. Dolsen di“
1085) (stating “(tlhe most frequent situation in wh{ch employees \‘mve been Lie-
charged for exercising legal rights involves the filing of workers' compensation
dum..(.z;ivan the volume of this litigation, it was not surprising that it was in &
ngful discharge case that the Supreme Com: ha;d thu::
i ischarge claims arising under state law are not preempted under -
::1:!::"!' ‘l‘f they do not involve rights which arise out of & collective bargaining
agreement. Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399, 412-13 (lBB.B).
Under the Lingle decisi terminated ploy who were eoveret_i by ecollective
bargaining agreements may proceed both with arbitration under their labor agree-
ments and with their tort claims; the tort claim is not preempted. Jd. Notably, dis-
charge claims involving other factual patterns are often held to be preempted. See
Van Wessel Stons, supra note 410, at 607-09. _ .

Wrongful discharge claims involving workers’ eompennuu.n aﬁen involve com-
plex facts in which the claimant raises issues of disability di'cnmm.nuon or the em-
ployer nileges that the discharge arcse from enforcement ?f a facially nouh.'nl ab-
sonce policy which treated workers' compenaation nbuenc.ea in a manner no different
from other absences. Plaintiffs often lose these latter claims. See Dana S. Connell &

" Frederick L. Schwartz, Effective Handling of Heallh-Rzla:ed'Leuuea of Absence, _18
EMPLOYRE REL L.J. 103 (1882) (listing the holdings in a variety of states regarding
for filing kern’ P claims or for absences related to work-

r:ll.ﬁhd iS':"‘n“nl;(:zllmtain, supra note 414, at 103; Van Wezel Stone, supra note 410, at

)’ ' tion

i inoi E.2d 720 (jll. 1992); Sventko
416. See, eg., Hartlein v. Illinois Power Co., 601 N.E.2d ) .
v. Kroger Co., 2456 N.W.2d 151 (Mich. Ct. App. 1076); Schubbe v. Diesel Serv. Unit
Co., 692 P.2d 132 (Or. Ct- App- 1984); Wallace v. Milliken & Co., 406 S.E.2d 358
(S.C. 1991).
417. 42 U.S.C. § 12101-12213 (Supp. 11 1990).
418.  See generally id § 12101(a)-(b).
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perform the essential functions of their jobs, may not legally be

denied reemployment because of their disabiliti :
iployre i ir disabilities. The App !

and other disability discrimination laws prohibit the exiluai A i
on

of .md.lwduals from work opportunities because they have fj

prior V}'O!'kers' compensation claims,*® or becaue ted
flpeculatwe concerns about future risk of reinju s‘:" of
;ch?;ased workers' compensation costs.”! The Famli-{y "
in;mc;lwz;::s .tAoct of 19932 further expands the rightans-
s reinstatement following a temporary perioq

Increases in the filing of compensation claims
track the c!ocumented and publicized increases inaxzﬁzm‘ g
ployme'nt rights of work-injured people.”* The new lEm-
pro.tectlons. for injured workers, including common law :lf;l
policy (Elmms, disability discrimination laws, and expgnd 4
work.ers Pon}pensation statutory protection against dischared
provide significantly increased protection for disabled work oy
These legal developments remove decisions regarding med?m
ﬁ-tness_of previously injured workers from complete menage: u{
fhacrletao_n. They also expand the scope of judicial and gu:l?
mqu'Il.:'g u::‘o management decision-making. PRt
e thesis seems obvious, once stated: lev i
compensation claims reflect, at least to some ls?gzli;c(;ixtﬁ :::tintf

419. An employer may not i ire i i
I not inquire into an applicant’s workers’ i i

tory b:::wr:u:’:k:’lu a 3;:;nvl;t.\';m-l offer of employment. EEOC 'l:tx:mc\:::n:ﬂ:;;::;;
MAN'U. A . .1. After an offe .
Ib:lnl_ulln:z;in r.he context of a dical vammina mud:ili:: ielmflo"'" T.rz :::“::’“'-

t dividual is capable of performing the ecasential § i i
e e e B easential functions of the job
“‘;onr ] -y ns.‘l:u;;f substantial harm to the safety of himself or her-
h:., d .:9 .SFE 5_]!6?'0.‘251-) (1983) (lta'.'n;( that exclusion of an individual “shall be

individual' i

p:l;{lm'm ého essontial functions of the jo:').'lw o present ability 1o aafely
. . EOC TECHNICAL ABSISTANCE MANU, i

(e]ln employer may not base an ploy ALJWP"'U n:: Z\T' h 9.1‘ (lhu&l. -
Q:E;l‘untm:lyl‘ c;uu :) d workers' costa in the future®). L
roos, . 0. 108-8, 107 Stat. 6 (1993); 20 U.S.C.A. 8§ 2601-2654 (Weat Supp.

423,

‘:l:h:lﬂa t.:n primary purpou_ol the Family and Medical Leave Act was to
protoctd” o e :h. ': hwhn to take time off from work to care for others, the Act
e * ...n :u!: ;‘ :\]vt;lve :;:k unpaid leave to workers who are themselves

‘u-ln" from condition which incapacitate:
their jobs. Ses 20 C.F.R §§ 825.112(a)4), .20(a) (19%-;)‘. ? them from performing
:Z:i." d‘l:’:‘%& Professor Clyde § + reviewed the ch in the |
. b e g P
i doo :lmr t:u prwd.mg ten years and declared, "[t]he forgotten men and
'umm o5 an un.;arw‘:-uluuan 'Clycie S@mm, Individual Rights in the Workplace:
A mm; ymen u:. ssue: Int 16 U. MicH. J.L. Riv. 201, 202 (1983).
o . however, t the rapid erceion of the employment-at-will doctrine h
o1 considerably after this initial decade of change. *
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1994)
al or perceived levels of job security for injured workers. i

actu
workers are

penefits are low and job security is minimal,
unlikely to file for benefits. As employees perceive both job se-

curity and benefit levels to increase, claims are likely to
increase and more closely reflect the true injury rate.
This thesis is supported by evidence that more

compensation claims are filed in unionized than in similar non-
union workplaces.*® Some commentators believe  this
Phenomenon is due to the fact that more dangerous companies
be more likely to be unionized.®® This explanation
ignores two essential differences between unionized and non-
union workplaces. Unionized workers are likely to have 8
knowledgeable representative who can advise them on their
rights to compensation, reducing worker ignorance.'” Perhaps
more importantly, unionized workers have substantial job
gecurity under enforceable provisions against unjust dismissal
which appear almost universally in collective bargaining
agreements.®  Unionized workera can  therefore file
compensation claims with significantly less fear of retaliation.
Despite expansion in legal protection, however, non-union
at-will employees continue to be subject to retaliatory actions
by employers. Inequalities of power in the employment
relationship continue to discourage workers from reporting
safety hazards or injuries.”® Workers continue to work in

may

426. See, eg., Butler & Worrall, Workers’ Compenaation: Benefit and Injury
Claime Rates in the Seventies, supra note 18, at 586-87.
426. Evidence indicates that there is greater activity around safety in unionized
warkplaces, David Weil, Enforcing OSHA: The Role of Labor Unions, 30 Inpus. REL.
20, 26-27 (1991) (noting that unionized workplaces are more tikely to receive safety
inspections by agencies such as OSHA). Weil concludes that
“(ijmplementation of OSHA therefore seems highly dependent upon the presence of &
union at the workplace.” Jd. at 20. On the other hand, a businese executive from
Michigan has noted that outside regulatory agency activity ise
measure of employees’ attitudes . . . . If you have a lot of emplayees calling
MIOSH [Michigan OSHAL the Department of Health, the Bureau of
Workers' Disability Compensation, and the civil righta agencies, or you have
a lot of inspections other than routine walkarounds, | think you can assume
there is something wrong, there is some attitude problem out there. Most.
organizations, whether they are uniom or non-union, are going to set up a
system to prevent outside intervention.
Meade, supra note 144, st 6.
427. See Weil, supro note 426, at 22 for a discussion on the more highly in-
formed nature of workers in unionized job settings.
428. Refer to note 414 supra.
429. The story surrounding the fire at the Imperial Foods chicken processing
plant in Hamlet, North Carolina, although perhaps an extreme case, provides 8
troubling illustration of this phenomencn. The fire that swept through the Tmperial
plant on September 3, 1891, left 25 dead and 66 injured and the remnining 164
employees without joba after the plant closed. Kilborn, supro note 76, at Al. The
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dang.erous jobs, often because they lack options.*
specific legal protections available to at-will
employers can still legally discharge injured workers who

%0 Deﬂpite b

unable to perform their jobs because of a work-related illnegg o,
or

foar 431
injury. Courts have upheld the right of employers to

deaths and injuries were direct)
y related to the fact that the doors to th,
;:pt .llodmd, the workers could not get out an the fire spread. Chicken ;ﬁ:m oo
4 Jail for Fotal Blase, LA. TIMGs, Sept. 15, 1992, at A1G ! Ouner
mperial, an Atlanta-based firm, was Hamlet's i-r in i
4 . gest industrinl
sw;x;)nn knew dn.t. the jobs were dirty, dangerous, and low paid: the
mr..diﬁz h:u;."!(nlborn, supra note 76, at D11. Nevertheless, no complainta
. at plant were made by the workers. /d. “Workers aaid the d'.bm
r:ﬂ: teomtplnnu ab?u'.. n{ety because they wanted to keep working. 'Pe: 1 i not
:uec:r eu: of their jobs,’ said the Rev. Harold C. Miller, pastor of the Pi:.:, Ket
. urch in Hamlet and president of the ministerial alliance.” /d. Despi Bep-
prevw\u' fires, the plant was never inspected by any agency res, ib). P o
workers’ safety. Id. pensible for tho
According to who i i
> ; i s who in gated, the fire was th
:’a:efpll.m failure of the company to provide a reasonably safe wor;i.nz :n::'uh
porat o:.' lud;mployeu. Chicken Plant Owner Gets Jail for Fatal Blaze, oy, N;run-
/ o n:luk plant mlnn-ger'l mandate that several plant doors and ex’iu Ife ; ;t
coockod:‘:. . ed shut). An investigation by the U.S. House of Representativea l:l:,
.ndmml' found that the company was preoccupied with profits and productivi; )
a;pem to have recklessly violated a host of OSHA regulations.” v
aatoty o;_v;ﬂihnBl:.u, wwkanlwen publicly blamed for their own deaths. One state
e, Hle .1-(1'1 M:f::; Bamco nl‘ler, !:em]ber of the North Carolina Occupational Safe.
uncil said, T imagine they stole chick ) .
I y stole chickens just as f,
'm:!ld::rl:.lo. b., It t.hem. had been more honeat employees, thoss doors :u:l::bT
ve n locked.” Official Accuses Workers in Doomed Plant of The, .y
LANDO SENTINGL Taia, Nov. 2, 1092, at AL0. e on
timately, the plant was shut down. O i
Bolke o . Owner of Chicken Plant Thot Bu,
Daike ol rFm.‘ine,.Om.ANDo SENTINEL TRIB., Jan. 24, 1990, at Al0. Following the in’;’:
o J in eu:el&:f'SBO0.000. Imperial filed for bankruptcy. /d. The company's
pr positi f the 59 willful health iolati
pros 0 ition o el and safety violati
e ul':'::::c]l I:,:T“ _l"l:u a _umply sbeurd.” Id. The workers and their ll?n:nilloi:
ol s,,,k,,..f., w:sH'l lmp;'nl ;Lhm insurera for $16.1 million. Tentative Plant
s cm"n.'c - . Ponco,:,n ov. 7, }9?2‘3‘? AZ:‘ Jluft six weeks after the fire, the
tional torts to situations in which the ou i
tcome is “substantially certain” to
n‘poecumd_m mWood-ol ‘n v. Rowland, 407 S.E.2d 222, 228.30 (N.C. 1991); rofer lt: nohh;;
; > P! nn' w:n.r, En;meu. Roe, ultimately pleaded guilty to 25 counts of in-
This post-catastrophe I-.:lnout:::ne is s, ;’ wl.? ltigffyeu, o e Srean term.
! L P gnificantly different from th.
u:s'.;w calu lnvt?lvTunymm Thermometer. Refer to note 216 Jur:m e result roached
. ncreasingly few gptions exist for industrial and mine w era i
asi orks
::::ni. e:;:;etmon. (.Z'f. Ansley, supro note 242; YELIN 1992, supra n:: :;;79‘:.’.}:1:{
e I::.g'o [:]);rk: often do not know of the hazards they face, or are too
organi nction, or are afraid of losi ir j i o i
u:;?pl - o Anvon, s o7 2 9,-“.:;9: losing their jobs in a world of high
- ' elt‘l:rn-“:t:‘ul:::laliltnr?'dedilchnrn law nor disability discrimination law at
lederal Provides a universal prohibition on dischar, f injured
:;n:mdl?: c.lnnple, !n Tost atates, absence associated with a workf:nl:w.:' inju-
oy an dond :::ham if ﬂm em;‘olt?yer is utilizing & "neutral” absence control poli-
aking termination decision. See, eg. Chiaia v. Popperidge Farm, Inc.,

ployer. The
paid; the wage waa

of civil d for inten-

588 A.2d 652, 656 (Conn. App. Ct. 1991); Pericich v. Climatrol, Inc., 523 So. 2d 684

€mployee,
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relocate or close a plant, or threaten to do, in order to avoid
workers’ compensation costs.®®2 Moreover, cases involving
S

§85 (Fla. Dist. Ct. App. 1988); Hess v. Clarcor, Inc, 603 N.E.2d 1262, 1273 (Il
App- Ct 1992); Slover v. Brown, 488 N.E.2d 1103, 1105 (Ill. App. Ct. 1986); Kern v.
South Baltimore Gen. Hosp., 504 A.2d 1154, 1158 (Md. Ct. Spec. App. 1986); Clifford
v. Cactua Drilling Corp., 353 N.W.2d 469, 471 (Mich. 1984); Johnson v. Moog, Inc.,
494 N.Y.S.2d 162, 164 (App. Div. 1885); Metheney v. Sajar Plastics, Inc., 530 N.E.2d
1811, 1813-14 (Ohio Ct. App. 1990); Pierce v. Franklin Elec. Co., 737 P.2d 921, 924-
95 (Okla. 1987); Johnason v. Saint Francis Hoap., Inc., 759 S.W.2d 925, 926-29 (Tenn.
Ct. App. 1888); Palmer v. Miller Brewing Co., 852 S.W.2d 57, 62 (Tex. App.—Fort
Worth 1993, writ denied); Wilmot v. Kaiser Aluminum & Chem. Corp., 821 P.2d 18,
31.32 (Wash. 1991); Yoho v. Triangle PWC, Inc., 336 S.E.2d 204, 210 (W. Va. 1986).
See generally Connell & Schwartz, supra note 414 (providing a summary of the law
in this area).

The legal protection provided to injured workers under the Americans with
Disebilities (ADA) is also limited. Those workers with serious injuries resulting in
disabilities which require more dation than ia d d * ble’ may re-
ceive no protection under the disability discrimination laws. See 29 CFR. §
1630.2(c) (1993) (defining * bl dation”). Workers whose injuries are
not sufficiently severe may also not receive any protection: an employee must have
an impairment which “subatantially limita” hie or her ability to perform a “major life
activity,” or be regarded as having such an impairment, in order to be considered
disabled within the meaning of the ADA. 29 C.F.R. § 1630.2(g)-G) (1993). A worker
who is off work due to an occupational injury for a short period of time is not dis-
abled within the meaning of the Act. See id. § 1630.2(m). Injuries or illnesses which
result in an inability to perform the worker's own job, but not a broad class of jobs,
also may not be considered disabilities. Jd. § 1630.2(). In its Interpretive Guidance
to this rule, the Equal Employment Opportunity Commisaion notes:

For example, an individusl who has a back condition that prevents the indi-
vidual from performing any heavy labor job would be substantially limited
in the major life sctivity of working because the individual's impairment
eliminates his or her ability to perform a class of joba. This would be so
even If the individual were able to perform jobs in another clnss, e.g., the
class of semi-skilled jobs.
EEOC Interpretive Guidance on Title I of the ADA, 29 C.F.R § 1630.2G), at 404
(1993).

Before the of the disability discrimination laws, pl
free to deny employment to applicants upon learning of past or pending workers'
compensation claims. See, eg., Stoker v. Furr's, Inc, 813 8.W.2d 719, 723-24 (Tex.
App.—E! Paso 1991, writ denied) (holding that neither a wrongful discharge suit nor
an employment discrimination suit can be brought under the Texas Workers' compen-
sation statute in the absence of an existing femp) hip):

s were also

ploy ployee rel
Rothstein, supra note 414, at 112 (noting that most states’ proscriptions against retal-
iation against employees for filing workers’ compensation claims apply only to cwrrent
employers and do not extend to subsequent employers).
482. Unida v. Levi Strauss & Co., 986 F.2d 970 (6th Cir. 1993). According te the
court, the plaintiffs in this case argued:
Levi Strauss’ decision to close the plant was partly motivated by high
workers' compensation costs at the San Antonio plant. They argue that this
evidence, if it had been properly considered by the district court, raises =
gonuine issue of material fact. Again, we dissgree. Levi Strauss concedes
that its decision to cloaa the San Antonio plant was due to high costs that
luded high kers' p tion costs. This undi d fact, h , in
i ial to the ion of whether the subclass of termi d employ
who bad engaged in workers compensation activities was somehow diserim-
inated against by Levi Strauss’ decision to close the entire plant and dis-
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individual claims of discriminatory or retaliatory action are
difficult to prove. Workers, as plaintiffs, have the burden of
proof; proof of intent, even if derived inferentially, is not alwayg
easy to obtain.*®

Legal protection for individual non-union workers i,
therefore, still limited in scope. Despite the increases ip
compensation claims filed in recent years, workers are still wy].
nerable to pressure not to file claims for compensable injuries
and diseases.** Prospects for successful reinstatement ip
unorganized workplaces, even with expanded employee rights,
are notoriously bleak.*® Retaliatory discharge lawsuits are g
useful tool primarily for professionals, managerial, and otheyr
upper income workers.*® Thus, common law procedures and

charge all employees. At moat, the Plaintiffs have demonstrated that they
were treated differently because they worked at the San Antonio plant.

Id. at 979 n6. The court aleo states:

[Aln employer cannot, in our view, engage in discrimination . . . merely by
cloaing an entire plant and discharging all employees—including those who
have not engaged in any of the activities protected by [the workers' compen-
sation discriminatory discharge statute). After all, the word “discrimination”
denotes a "failure to treat sll persons equally where no ressonable distinc-
tion can be found between thoae favored and those not favored.” Brack's
LAW DICTIONARY 467 (6th ed. 1990). We {ail to see how an employer is dia-
criminating againat, or tresting unequally, employess who have engaged in
warkers' compensation activities when the employer is similarly diacharging
employeas who have not engaged in euch activities.

Id. at 978-79,

433. See. ¢g., Powell v. Wyoming Cablevision, Inc., 403 S.E.2d 717, 721 (W. Va.
1991) (applying inferential proof pattern developed in cases arising under laws pro-
hibiting discrimination based on race and gender to workers' compensation discrimi-
natory discharge claim). .

434. See, eg., Slover v. Brown, 488 N.E.2d 1103, 1104 (1ll. App. Ct. 1986) (reiter-
ating testimony by an employee that her employer termi d her upon finding out
she bad filed a workers’ compensation claim); Willoughby v. Gencorp., Inc., 809
S.w.2d 858, 859-60 (Ky. Ct. App. 1990) (noting a th i ion b
an employes who had filed a workers' compensation claim and that employee’s boss).
436. PauL C. WEILER, GOVERNING THE WORKPLACE: THE FUTURE OF LABOR AND
EMPLOYMENT Law 868-87 (1090). Statistics indicate that workers who have been dis-
charged rarely achieve wucceseful reinstatement as a result of litigation. Summers
(1992), supra note 411, at 477-78. Summers notes two factors which deprive rein-

of practical value for empl First, there is excessive delay in resolu-
tion of claims, during which most discharged employees will find alternative em-
ployment. Id. Second, employees fear retaliation by their employer. Id. at 478. “Tha
employer perception is that returning to the old job will not work out and the em-
ployer will find or f some discrimi; y reason for dismiseal or will
make life on the job intolerable™. Id. As a result, only 5% of those offered reinstate-
ment through NLRB proceedings after six months returned to their old jobs. Id. at
477,

436. Summers (1992), supra note 411, at 467-68 (noting with regard to wrongful
discharge cases that, “[blecause of litigation costs, all but middle and upper income
employees are largely foreclosed from any access to a remedy for wrongful dismissal.
This is apparent from the reported cases. Relatively few plaintiffs are hourly wage
or clerical workers; the large majority are professional employees or are in middle
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remedies rarely establish on-going job security for non-union
i jobs.
worlf;{: "::o}:lz:;?:gls Jﬂood of wrongful discharge litigation
involving termination of people who have b(.een inju.red at wlork
inforces the suspicion that retaliatory at_:tlon aga}nst employ-
res who file workers’ compensation claims continues _to be
::mmonplace. Perhaps in reaction to the sheer quam:lty of
retaliation suits, recent amendments tf’ state _workers _com}
nsation laws have focused on improving the ]_ob security ol
Pe'ured workers.® Anecdotal evidence of retaliatory actions
:3 employers also supports the view_th_at emplf,yers still view
the filing of claims or reporting of injuries as disloyal beh;\:ox}
by employees. Workers, therefore, must eualu,ate_the )E;z.zar : ;:
claims filing as well as the hazar.ds o)f working. 1ve;1 e
fundamental inequality of the relationship between emp oy(?x*s1
and employees, workers cannot look, only at t.he p{mgntx.a
economic benefits of filing a Workers. comp_en:'aatml? claim in
order function as rational economic be)r.xgs w¥thm this relaltxof'n-
ghjp:‘ss pursuit of short-term e&:(ir;omlc gain may result 1n
long term economic and other loss.

4. The Ability of Employers to Influence Workers’
Decisions. It is no secret that employers want to reduce th;
costs associated with the _provision of pot.h mandate.d ant
voluntary insurance to workers. Inexpensive cost containment

-

i i ith contract claims or modeat
management. Middle income employees w.n. ¢ k
:\:. :lpl‘l::l who cannot make s substantial payment in advance w\_ll be dufounl.enf
by lawyers from pursuing their claims. Lower income employ without
i ill have difficulty finding a Jawyer."). ) i ]
w37d-‘::r:lxnmple, statutes requiring the rehiring of secupationally injured work
ors luvn boen passed in Connecticut, CONN. GEN. STAT. ANN. § 31.313 (1987);3}9{;-
wali, HAW. REV. STAT. ANN. § 386-142 (1988); Montana, MONT. CODE ANN. 25. w-' -
901 .&o 914 (1993); Oregon, OR Rev. STAT. ANN. § 659.416, .‘2.0.(Supp. 199&) ui
consin, WIB. STAT. ANN. § 102.356 (West 1991); and Weat Vi.r.nmn. W, Va. CoDE
23.5A-3 (Supp. 1993). These legislative actions reflect underl.ym( concern by groups
who represent injured workers in the political process that job security has proven
hcsb; h;:ﬁ: example of the description of this theorou:._lly rnuolnnl worke.r, l;:
Bad;r & Worrall, Workers' Compensation: Benefits and Injury Claim Rates in {
Seventies, supra note 18, at 586-89 (arguing that we can capture the essence of the
loyees’ behavioral by looking at a utility maximizing moddel ml';hi‘;:
ploy i ility i ¥ they have an accident Wi
loyee: igh the utility of income received when
::ll:ty uf‘i;::e when they do not). As benefits increase or as wages n'iz:-_reue, tu.l;:
relative utility of being injured increases and the number of reportad injuries sho
ise in this model of employee behavior. Id ) » )
H:;Om Worlknerl may, therefore, be making perfectly rational decisiona regarding
both preferred sic and paychological See Ellckson, supra note 236,
i i ji j f a caa
- i ith ard to the Iilinoia study, that the rejection o
e (M'-“:l- - )] NE loyed workers may have been a rational act).

nus by scon-t
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(or, in insurance parlance, loss prevention) efforts often focus
on the elimination of claims costs, not on injury prevention.
Employers’ ability to influence claims costs, independent of
primary prevention, is dually rooted in the nature of the
employment relationship and in the basic workers'
compensation paradigm.

In this paradigm, the price that workers have paid for the
availability of compensation is the loss of the right to bring
common law suit.*’ This price is unvarying, cannot be
quantified, and tends to be invisible. Workers are therefore
generally viewed as having paid nothing for their compensation.
The price paid by the employer, on the other hand, is contin-
gent not upon the occurrence of injuries but rather upon the
filing and resolution of claims; that is, it is determined by the
activity of the employees in that enterprise and of the
employees in similarly situated firms.*! The benefit which
the employer derives from this arrangement is immunity from
suit. The employer, therefore, does not benefit from the
increased costs which may result from increasing numbers of
claims filed by its workers: that is, the employer does not buy
more for the higher price.4’

The employer’s quest for decreased costs is therefore not
tempered by the potential loss of some benefit. Because
workers’ filing of claims exhibits some elasticity, employers can
save money by discouraging claims as opposed to preventing
injuries. Costs would generally not increase without the
occurrence of injuries; but cost escalation can be avoided with-
out avoiding injuries. Prevention becomes equated with the
prevention of claims (or the reduction of costs associated with
claims) rather than the prevention of injuries. To the extent
that workers are perceived to file excessive numbers of claims,
it appears appropriate to discourage this behavior. Employers
are therefore encouraged to defeat workers' compensation costs

440. Refer to part I11.A.4 supra.

441.  Refer to part 111.B. supra for a discussion of the specific mechanisms for the

distribution of price and cost in workers’ compensation.

442. Ouns caveat must be offered here. To the extent that any compensating wage

141, il lting from b dous work is reduced by the improved ilability of
i p s’ costs will d with imp; d ilability of

tion benefits. I find this argument unpersuasive. The evid regarding

ing wage differentials is by no means conclusive; there is no strong evidence that

such diff ials ad 1 for i d risk in hazardous industries

t

or jobs. Refer to note 354 supra.
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by challenging all ambiguous or frivolous claims.*?

The inequality of the underlying employment relationship
enhances the ability of employers to influence claims filing
activity. Employees rarely pursue litigation (other than union
grievances) against employers while they remain employed. The
intimacy of the relationship and the necessity for the
appearance of trust, as well as the possibility of arbitrary
exercise of power by the employer, tend to discourage the
bringing of lawsuits. Workers’ compensation forces the pursuit
of litigation during the existence of this relationship; it is per-
haps not surprising that claims for compensation often result in
a breakdown of trust and an increase in suspicion between the
parties. The more workers perceive loss of trust or of job as one
possible outcome of pursuing compensation claims, the lower
the likelihood they will pursue claims for compensation before
they are terminated.

In view of this, employers can utilize a variety of means to
discourage the filing of claims. These include, but are certainly
not limited to, overt intimidation. Professor Terence Ison has
pointed out that the more closely an employer's cost reflects its
own experience, the more likely the employer will have an
incentive to discourage claims.*** Ison believes the rate-
making process primarily encourages employers to oppose and

443.  As a {ormer workers’ compensation administrator and a teacher of labor and
employment law, I receive many solicitations for workers’ compensation publications.
A recent and typical one began as follows:

Dear Colleague:

The only way to control runaway workers’

defoat—all claims that are

* not work-related

* frivolous

* fraudulent

Just letting one minor claim get through will result in an increase in insur-

ance premiums that will cost you thousands of dollars.
Flyer from Quinlan Publishing Co. pi ing WORKERS' COMPENSATION LAw BULLE-
TIN to "busi i like y i~ d by the author September 26, 1993
(on file with author).

Professar Terence lson notes that the workers’ compensation insurance system
often leads employers to challenge claims on the legally irrelevant basis that the
disability resulted from the fault of the worker or that it resulted from circumatances
outside the control of the employer. Ison, supra note 20, at 736. His views are echoed
in the strategies proposed by loss control consultants.

444. lson, supra note 20, at 727 ("It is assumed and asserted that the variation
of assesstnont rates by reference to the safety performance of the firms concerned
will create an incentive to improve the safety performances. Of course if the ratea
really were being varied by refle to safety perfc the conclusion would
follow; but . . . that is not the case. Rates are varied by reference to claima cost
experience and other claims data, and variations in these figures will commonly
bave nothing to do with safety performance.”).

ia to chall 4
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d.iscfourage claims, rather than to promote safety.**
variety of unintended and “nefarious™® consequences he
a-

lieves will result from attem i
pts to use the rate-
to promote safety: smaking process

He listg 4

;. giesfcouraging workers from reporting claims.

A ‘using to complete [the employer's report of inj

requested to do so . . . . port of injury] when

:.3. Ad?pting a gimmick type of safety program which creates

incentives for lower levels of management, or perhaps even for

workexjs, to reduce recorded claims, poesibly by creating peer

group influence not to make a claim.

?,;f Deln).'mg the completion of forma or omitting relevant
ormation, thereby causing delays in the processing of a

claim, perhaps causing th
claim, perh .1‘9‘7 ng the worker to turn to other sources of

This is not an exhaustive lis i

! ) t. Other strategies includ
dellbera'tely w1t.hhold.i‘x:eg information regarding a diagnosis of a:
oocupatwnfal dlse?‘soe, or otherwise hindering the diagnosis
of these diseases;*® the subcontracting out of hazardous work

445. Id et 736 (*If an experiencs rati i

costs, it is likely to be through the d.'iu:un‘ P h:; cll:liymfo“w”d oo o0
and the confinement of benefits.). '
446. Id. at 726.

447.  ld Professor lson also notes: “Of course the itori
! or Inc 4 : monitoring of claims b -
::-l::n:;:i::w:;’jl‘ l!:j::mu:.hhkfe 80 many things in life, a certain lmuuntyo;"i?l:ayn
while too much of it can be damaging. The problem with current
;m';)&:xpenann.e r-'.uu.u t.ba.t they promote the monitoring of claims by ::-npﬁ;-
il ut creating any incentive to stop at the right amount.” Id. at 725-26. But,
lpou.ln out, “there is no way of measuring the harm that is done b; i
rating.” Id. at 738. ¥ experiense
448. At least thres astates have removed the i
mantie of immunity from empl
who hnvekennnd in |.h-a ﬁ-nuc\‘ulan'. practice of hiding occupational disease di:;::::
ﬁ-omM u:r ers whose disense is aggravated by continued exposure. Johns-Manville
i Corp‘. v. C::':n Costa Superior Court, 612 P.2d 948, 860 (Cal. 1980) {hold.
_ ‘whose employer intentionally led the fact that he had con-
trnctnci‘tn mfu-m‘-l d'luue did have a cause of action for aggravetion of k:il ::-
ease, ! ion laws bar his common-l lai is ini
tllsnésmjury): .Mlllilon v. El. duPont De Nemours & co.fnwllw/tz-émso‘g ‘;O:u(NlTI
) (allowing an employee to recover for work-related injuries agy X .
lib 1

188 ing en emplo A gravated by con-
ued expos ;:m ‘::a when the employer d led the risks of

PO ] pl ); Martin v. Lancaster Battery Co., 606

f B Bl o e o e o,
test onally red by his employer, resulting in more se-
vero injuries to the worker due to continued exposure and la
n::ahmlt;:' u; a workers' compensation claim against his empl:’y‘u:)l.‘ frestment, wes
djn.'.“ x mp]oyeln have mmlder‘lyle control over information regarding cccupational
.d.ntmc. d.um); oye;; have u'-dn?wnally hed almost exclusive access to medical and
saentific km,.‘, nb;h.r to recognize l!.hal.l certain disease is occupationally relsted,
bl the n'.wd.)ul histories of workers and the hazards they face.

.l out both sets of facts, it is gonerally i ible to draw | about the
etiology of disease. Employers have been in the best position to detect and pu:liciu

to claims,
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1o “independent contractors™'® employee leasing schemes in
which an employer's own employees may be converted into
employees of legitimate, or fraudulent,*”’ external entities; in-
gtitution of programs which give bonuses either to individual
workers who remain *accident-free™® or to departments or
plant managers which “charge back” savings from reduced

e

many disease problems. However, such publicity might well leove the employer open
to substantial workmen's compensntion claims and to new demands by labor. Thus,
the omployer's liability may jead to the suppression of information crucial to the de-
tection and prevention of diseape.” ASRFORD, supra note 9, at 408.

Workers curvently have the right to information regarding occupational haz-
ards under the OSHA Hazard Communication Rule. 29 C.F.R. 1910.1200 (1993). The
effectivenees of this rule is limited by several factors, however. Nonunion workera
often lack the technical i y to interpret environmenta! atudies. Data
generated in large plants are voluminous and difficult for lecal unions to interpret
without sub ial profeasional i (which is rarely available at a price they
can afford). Employers are only required to create relevant information which is
required by OSHA standards. Workers' access ia guaranteed only to information that
is ganerated as a reault of compliance with these rules or information which is vol-
untarily produced. .

450. lson, supra note 20, at 728-29. In West Virginia, many petrochemical plants
subcontract & subatantial amount of dangerous work. A story will best illustrate the
result of this process. Some years ago, when | was teaching an evening class on
occupational safety and health to industrial relations students at a state college in
Southern West Virginia, I assignod groups of students to research a number of the
large petrochemical planta in the Kanawha Valley of West Virginia. One group,
which was assigned to the local DuPont facility (s company which ia nationally re-
nowned for its succesaful safety program), interviewed the plant manager who, proud
of his safety record, reportad that no serious lost time injuries had occurred there in
a substantial period of time. Their report waa challenged in class by an older stu-
dent who was » member of the Laborers Union and who worked at the DuPont
tacility for = subcontractor. He seid that a worker had been killed at the plant and
that other serious injuries had occurred, all within the prior year. These injured
workers were, b , employ of the aub actor, not of DuPont. The death
and injuries therefore did not appear in DuPont's statistics. This practice of subcon-
tracting is commonplace. 1t is generally justified on the by that the subcontracted
jobe Tequire special expertise which the company lacks. DuFont itsell maintains that
subcontractors are informed regarding DuPont’s health and safety practices snd are
told to conform to them.

451. In some cases, employea leasing firms seem to have been designed solely to
exploit rate-making rules. For example, “an employer forms an employee leasing
firm, assigns all his employees to it and then eases them back again. This usually
occurs when the experience modification of the principal firm sosrs well above unity.
Through this accounting maneuver, the experience modification dropa back to 1.0,
even though nothing clee has changed.” Heger, supra nots 13, at 122. This occurs
because new firms are always assigned & modification factor of 1.0. Id.; see also
Barry Meier, Some ‘Worker Leasing’ Programs Defraud Insurers and Employers, N.Y.
TiMes, Mar. 20, 1982, at Al (describing how a number of employee leasing firma
have become defunct, owing injured workers millions in compensation benefits).
452 This practice is b ing more 1 One ple is given in the
California Department of Insurance report: «Western Parcel Express places drivers
on & bonus system to receive $125 for each month they are accident free.” California
Insurance Study, supra note 7, at 60. The report suggests this as = positive ap-
proach to safety. fd
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compensation costs to specific departments or operations withig
corporations;**® disciplinary programs for workers who ape
involved in accidents;*™ threats to close a plant if workers'
compensation claims costs do not decline, or closing a plant for
this reason;* or simply increasing the level of litigation in
challenging the filing of claims.*® Many of these approacheg

4563. For example, charge-back programs are used in grocery store chains to allo-
cate to stores or divisions the costa of occupational injuries. “Grocery store executivey
ciaim this has been effective in focusing attention on safety considerations and per.
haps in reducing the number of accidents. At Safeway Stores, the ‘charge-back’ pro-
gram is dited with reducing the incid rate of injuries by 40% wi
and 1991." Id. at 80, ' Y between 197

464. For le, in 1988, C. lidation Coal Co., 8 major U.S. coal producer
established a "safety program” which informed workers thet, if they were involved in.
repeated accidents, they would be subject to discipline. Consolidation Coal Co., Inter.
nal Memorandum, Safety Approach to Accident Prevention for High Experience Em-
ployees (on fila with author). Employees with two or more recordable accidents dur.
ing an 18 month pericd would be counseled:

A meeting will be held with the Mine Communication Committee to advise
them of the following:

E. We will advise them [high experience individual workers] that their con-
tinued poor safety performance will not be tolerated . . . .

F. We will be looking very closely st each new accident with all employeen.
G. Based on ci of each subseq id after ling the
high experienced people, action ranging from 2-4 hours of retraining to sus-
pension and/or discharge may occur,

I This is a new approach to safety and preventing accidents by making
high experienced employees more aware of working safely . . . . Our intent
and purpose is to help correct poor safety performance, not to punish.
Id. In the introduction to another related memorandum, the Senior Vice President
wrote, “Today I want to share my concern and take a close look at the accidents you
bave suffered While there may be some things that we can do, ] want you to review
your own actidents to see what you could have done to prevent your accident. Also,
what you are going to do to prevent a reoccurrence.” Consolidation Coal Co., Internal
Mufnor:ndum, Training for High Experience Employees (on file with author). In the
i ideti the supervisor was instructed to ask the fol-

ing session g
lowing questions: “Do you think you will beat the odds? What are your odds of being
killed? Do you want to be killed? What can you do about it?" Id. This particular
policy was ultimately withdrawn after a legal challenge which argued that it would
subject the employees to discipline for reporting safety problems or filing workers’

claims, in viol of Weat Virginia law. UMWA Dist. 31 v. Consolida-
tion Coal Co., Civ. No. 88-C-391 (Cir. Cr. Mon. Co., W. Va. 1988).

465. A plant closure blamed on excessive workers’ compensation costs was unsuc-
cesafully challenged by the workers in Unida v. Levi Strauss & Co., 986 F.2d 970,
977 (6th Cir. 1893) (holding that an employer who closes a plant because of high
costs, including workers' P ion costs does not violate article 8307c of the
Texas Workers’ Compensation Act, which provides that an employer may not dis-
charge an employee simply because that worker has filed a good faith workers' com-
pensation claim).

456. This reaction is commonplace and the growth of litigation on claims is dis-
cussed in Part 11. As Nicholas Ashford observed, “High benefits mean high costa to
omployers, and thus incentives to find ways to reduce these costs. One way to re-
duce costs is, of course, to provide a less hazardous workplace. But, unfortunately,
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t cost containment are undoubtedly introduced with the
intention of stimulating greater worker vigilance regarding
gafety;®™ if this is the case, their unintended consequences
are that they also increase the likelihood that injuries will not
be reported.*® All of these strategies, whether they involve
inducements to safety or threats of retaliation, reflect the
employer’s ability to control the workplace in order to ma-
pipulate claims filing activity.

With the exception of wrongful discharge litigation and the
occasional lawsuit involving an employer's grossly negligent or
intentional misconduct,*® there is remarkably little litigation
which challenges employer (mis)behavior in discouraging claims.
Current commentary draws little distinction between efforts to
prevent hazardous conditions and efforts to reduce costs
through discouraging claims.*® In fact, it is often impossible,
from the outside, to discern the difference between the two. Of
course, looked at from the vantage point of injured workers,
there is a world of difference.

The fact that employers can exert managerial pressure in
order to affect workers’' compensation costs without decreasing
underlying rates of injury and illness has a tendency to confuse
our understanding of prevention. If the goal is simply to
decrease workers’ compensation costs to employers, this
behavior is laudable. If there is genuine interest in achieving
decreases in occupational morbidity and mortality (whether as a
public health goal or out of concern for total costs), these ap-
parent decreases in costs serve only to obscure the picture. It is
the injured worker and other social insurance programs that in
fact absorb the costs of uncompensated occupational injuries.
Determining the true injury rate and the true degree of
workers’ suffering becomes difficult within the framework of
such elasticity.

there are others. When clsims are likely to be high, litigation becomes more profit-
able.” ABHFORD, supra note 9, at 417,

457. It is true that many genuine and aggressive safety programa have an eco-
nomic incentive component which is, I believe, designed to get the attention of both
hourly and managerial employees and involve them in asafety efforts.

458. Professor Sugarman notes the same phenomenon with regard to amall auto-
mobile accident claims and concludes that “perverse” actions, which involve the con-
cenling of bad conduct or fighting of claima, appear to predominate. Sugarman, su-
pra note 19, at 585. “This concern about higher rates does cause nonreporting and
private settlement of small accident claims once crashes occur. But this is hardly the
same thing as driving safer in the first place.” Id. at 578.

469. Refer to note 247 supra.

460. In the Upjohn study, no distinction was made between cost containment

based upon successful discouraging of the filing of claima and eost containment
achieved through hazard reduction. See Upjohn Report, suprg note 7, at 111-5.
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D. Ignorance, Doctors, Lawyers, and Other Transaction Costy "

An employer can respond to rising workers’ compensatjop
costs in three enterprise-specific ways: by doing nothing ¢4
change internal practices; by reducing costs through cost con.

tainment on claims without directly addressing the need for |

prevention of injuries and illnesses; or by engaging in prim

prevention. The likelihood that employers will work actively 1, k

prevent injuries is diminished both by the availability of the 3

apparently efficient response of claims cost containment®
and by the substantial transaction costs inherent in the
workers’ compensation system.

Economists refer to those factors which tend to prevent

individuals or firms from acting in an economically efficient ‘_-

manner as transaction costs.*® In the workers' compensation |

context, transactions costs create considerable friction. In fact,

it is difficult to imagine a system which is less likely to
generate the level of information and understanding that would

be necessary to encourage economically and socially efficient

behavior. Ignorance, psychological factors, fundamental
inequality of the employee-employer relationship, distribution of
costs, and the underlying structure of the workers’

compensation system gll generate transaction costs which ob-
struct an optimal outcome.

As an initial problem, as discussed above, costs are not
distributed among employers in a manner likely to promote
aggressive safety practices.*® Moreover, employer ignorance
regarding the methodology used for experience rating is itself a
significant impediment to achieving this outcome;** the

distribution of costs is irrelevant if those who pay them have .

no comprehension as to the manner of their distribution. The

461. This approach may result in an economically efficient outcome from the
standpoint of the employer; the resulting bargain, which transfers the costa of inju-
ries directly to workers or other social insurance programs, may not be optimally
efficient from a social point of view, however.

462.  See Coase, supra note 364, at 16 (pointing out that economic theories which
assume away transaction costs fail to predict accurately how rationa! persons will
behave b tr ion costs, including information, negotiation, and inspection
costa, are often very costly and thus prevent peopls from entering into many ar
rangements that would seem profitable in a world). To the ex-
tent that transaction costs impede efficient results, economic incentives become irrel-
ovant and the bargain that is ultimately struck may not be the optimal one.

463. “One fly in the Coase cintment is the existence of an imperfectly experience-
rated system of no-fault i dated by the government.” Butler & Worrall,
:;:Irhn' Compensation: Benefits and Injury Rates in the Seventies, supra note 18, at
464.  Refer to notes 323-28 supra and accompanying text.
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1994]
r‘w_makjng system is particularly confusing for small and
lnedjum-size employers, whose injury rates tend to be worse
than large employers. Even in companies large enough to have
poth risk managers and engineering design departments, there
js surprisingly poor communication between the two.'*® The
lack of information which is readily available to both employers
and workers,*® and the high costs of obtaining better infor-
mation, exacerbate the problem. The costs of information
transfer are a separate impediment to economic efficiency.*”’

As a result, despite evidence that enterprise-specific
behavior generates significant cost savings, the public debate
over workers’ compensation has often been framed around sec-
ondary issues which reflect these impediments. Employers pub-
licly blame the cost of workers’ compensation on a raft of
problems all of which are outside the direct control of the
enterprise, while perceiving themselves as victims of a system
which they have no capacity to influence. They tend to see the
causes of high costs in the actions of workers (who file
unnecessary claims), outsiders (such as doctors and lawyers
who benefit financially from the system), the state legislature
(which perpetuates a program which is somehow always more
expensive than that in a neighboring state), or state
administrative bodies (which are perceived as agencies which
delay resolution of claims and find marginal claims to be
compensable).

People tend to pay a lot of attention to anecdotal
information, to ignore data when forming opinions, to take

465. See GEORGE EADS & PETER REUTER, DESIGNING SAPER PRODUCTS: CORPO-
RATE RESPONSES TO PRODUCT LIABILITY LAwW AND REGULATION (Rand Report) 60
(1883) (noting that there was poor ication b in-h risk
and engincering design departments with regard to product safety iasues).
466. See ASHFORD, supra note 9, at 19.

The imperfections in the market approach are inherent and severe:

. deficiencies in the k ledge of the nature and severity of health
hazards are the most serious imperfections. . . .

. . . There are serious reasona for questioning the notion that the existing
level of workplace hazards represents working people's free market choice re-
garding the masumption of job-related risk. Beyond important informational
problems, & wide veriety of other forces—including social, cultural, paycho-
logical, and ] fact: infl workers' decisi garding the
assumption of job-related risks. An inability to assess or relats to low-proba-
bility, large-harm contingencies is a behavioral trait common to many, if not
most, individuals. Further, many workers are socialized to accept the haz-
ardous nature of certain jobs and are convinced of the necesaity of perform-
ing them . ...

Id.
467.

See Coase, supru note 354, at 156 (including the cost of gathering and ana-

lyzing information among transaction costs).
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extreme outcomes as being representative, and‘ to attribute
more control over a particular event to the people involved tl.mr;
they see themselves as having.*® These psych(.)logl'ca
attributes inhibit “rational” behavior*® as well as contributing
to the underlying tension between employges and em!:)loyerﬁti
They also cause employers to general'xze from }solate
experiences of worker abuse of the workers compensatlonksys-.
tem to a general belief that fraud and abuse cause wor elrla
compensation cost escalation; they encourage a belief in the
-at-fault paradigm.

worl'{lfllx‘e:te psyclfologicglm tendencies are reinforced l?oth by the
underlying workers’ compensation compromise, which appears
to eliminate employer fault and blame as a factor, and.by the
general state of labor-management relations. The bxlaberial
monopoly relationship between workers and employers vastly
increases transactional costs.*”® Neither tl':e cuxjrently populfu-
“total quality management,” a process of mvo}vmg workers in
decision-making in order to achieve contipual lmprt')v.ements in
quality, nor more traditional collective bargaining, have
extinguished the fundamental distrust 'that, perv_ades woxl-(ker-‘
employer interactions. Because o.f this suspicion, worb.ers
compensation claims filed by individual employees are su ]ehct
to significant and suspicious scrutiny by employers.. Both t. e
fundamental legitimacy of the claim and the costs which are in-
curred after the claim is found to be compensable come under
att'ml:;{@:cause employers often perceive themselves as having less
influence over the occurrence of injuries than the_y in fact have,
they concentrate on discouraging the filing of.cl'mms or on p?st-
injury claims management instead of on injury greventmn.
Insurers and employers often focus particular attention on f:he
behavior of health care providers and lawyers v.vho provide
services to injured workers and on the length of time that an
injured worker remains off work.*”

68. Dickens, supra note 383, at 28-27. .
:69. See Elliek:)pn. supra note 236, at 40 (noting that people often ignore or oth-
i il to d to taw or legel signals). L
.:";:).. f,l:hn Coase theocrem assumes equality of bargaining power, .wluch_ ia patently
lacking in the employment relationship. “{Ilf the parties are locked in a bilateral mo-
nopoly, where neither party has alternatives to dealing with the other, transaction
ill be ly elevated.” Donohue, supra note 393, at 656,
e:.;;. 'HSae g::::uz WARREN H. SCHMIDT & JEROME P. FINNIGAN, THE RACE WITH-
R: AMERICA'S QUEST FOR TOTAL QUALITY (1992). )
0:‘:;.2A Flanﬂl: o i d to Jating costs by pts to improve

o ilitative pre i f these programa sre lau-
turn-to-work and rehabilitative programs. While many of
:l:t:rr; both in their goal and function, others shortaightedly force workers to return
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There is no question that doctors and lawyers can
manipulate workers’ compensation to their own advantage. As
the state- appointed gatekeepers to most disability
programs,’” doctors in particular have a profound influence
on the cost of both medical treatment and workers’ benefits. As
a result, physicians are painted (sometimes accurately) as
professionals who tend to overtreat, overcharge, and offer
opinions which are influenced more by the source of the
payment than by the actual condition of the patient.*”* Some
employers and insurers now view medical costs as the primary
cause of workers’ compensation problems and therefore put
considerable energy into health care cost containment strate-
gies.”* The alerming escalation of the medical component of
workers' compensgation costs makes this a legitimate concern; it
nevertheless also draws attention toward a component of cost
and away from the underlying cause of the cost.

Concern has also mounted regarding the activities of
claimants’ lawyers who advocate expansion of benefits and
encourage the filing of claims by their individual clients.*’®
The self interest of these attorneys, whose fees rise with
increases in benefits, tends to tarnish their image. Employers
view them as a cause of the escalation of costs. They are
believed to instigate the filing of fraudulent, weak, or
unnecessary claims and to organize inappropriate screenings to
locate workers with claims which might not otherwise be
filed.*”” This view has recently led to the exclusion of attorneys

to work prematurely. There is, nevertheless, a need for aggressive programs which
enable workers to return to work after an injury. See Spieler, supra note 252, at

473.  See STONE, supra note 230, at 108 (noting that *a]] disability benefits rely
to & greater or lesser extent on the medical evaluation of impairment® giving doctors
& very significant role in the program).

474. Sere TRAMPOSH, supra note 120, at 63 (“[Tjhere are physicians that have
‘sold out’ to employers. They may care about the workers, but they know which side
their bread is buttared on, and they do not want to alienate their customers: the
employers.”).

476.  See generclly Greenwood & Taricco, supra note 68.

476.  See David O, Weber, The Comp Crisis, Ins, Rev., Oct. 1890, at 30 (stating
that employers often point to lawyers as one of the major abusers of the workers’
compensation system).

477.  Modical acreenings of workers who have been exposed to occupational dis-
ease-causing agents became commonplace during the 1980w, Often, these were spon-
sored by labor unions; sometimen claimants’ attorneys or occupational health physi.
cians were tha initistors. Clai ’ attorneys, physicians, and labor union represen-
tatives maintain that these screenings merely identify individual workers who suffer

er woek compensation. Not swrprisingly, this process is viewed with hostility and
icion by 1 and i ers. Again, this is an example of the fact that the
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from discussions regarding reform of state workery’
compensation systems as well as to legislated restrictions on
the activities of lawyers in the system.‘®

Further, interstate variability in costs encourages the beljef
that the root cause of escalating and excessive costs is the
legislative design of the program in each state. Employers
insistently point to neighboring states in which they allege
workers' compensation costs less for equivalent employers.‘™
In fact, interstate variability has grown over the past two
decades, despite the efforts of the National Commission on
State Workmen's Compensation Programs to establish greater
uniformity.*® As a result, employers often launch political

eystem is dependent on the underreporting of claims in order to maintain economic
equilibrium. Medical screenings which expand the number of claims which are filed,
even if the claima are filed for | p ble, disabli dical conditions,
are unwelcome in a aystem facing escalating costs.

478. Ken Myers, Less Workers' Comp Work Ahead, NATL LuJ., June 7, 1993, at |
(CIn [legislative] reform > one of the first proposals is usually the elimina-
tion of lawyers.”).

479.  Spieler, supra note 252, at 359 & n.89.

480. Differences among states (when ocosts were measured both as a percent of
payroll and as insurance premium per worker and were corrected for interstate vari-
ations in wages and industrial mix) grew significantly between 1972 and 1983. John
F. Burton, Jr., Interstate Variations in the Employers’ Costs of Workers' Compensa-
tion, with Particular Reference to Connecticut, New Jersey, and New York, in CUR-
RENT [88UES IN WORKERS' COMPENSATION, supra note 274, at 111, 112-13. Differenc-
s among states d to widen in aub years, although a state's relative

i is not i ble. For le, while California has been a consistently
high cost state and Indiana a consistently low cost state, rankings of other states,
including Michigan, have varied subatantially. Burton & Schmidle, supra note 25, at

11, Burton and Schmidle go on to observe, “Data on interstate differences in
workers' compensation costs may also be used to assess the need for national
workers' compensation standards . .. . The widening difference among states in
their costs of workers’ compensation . . . appear [sic] to increase the threat of run-
away empl and thus h the case for federal standards. Id. at 13,

In addition to comparisons based upon premium rates charged to employers,
interstate comparisons are also drawn from the dollar amount of workers’ compensa-
tion benefits paid per 100,000 active workers. John F. Burton, Jr & James W.
G y, Workers’ Comp ion Benefits Paid to Workers: Interstate Differences Sub-
stantial, National Averages Accel , JOHN BURTON'S WORKERS' COMPENSATION
MONITOR, Sept.-Oct. 1992, at 1. Again, the variation among states is subatantial.
The highest cost state, Maine, paid $121.1 million in benefits per 100,000 workers in
1992. Id. fig. A. The lowest, Indiana, paid $16.2 million per 100,000 workers in the
same year. Id. The average for 43 states was $43.0 million per 100,000 workers. Id.
The use of this particular i in h isleadi h . These fig-
ures appear to represent benefits paid, not incurred, during the year in question
See id at 2. Current payments on claims reflect payments on both new ns well as
old claims involving more severe injuries. Therefore, states with hazardous industries
(and therefore larger numbers of severe claims) and declining employment (and
therefore a declining number of active workers) will show high costs in this compari-
son even if their workers’ compensation system is not comparatively genarous. The
comparison is, however, useful in d ating the large diff mmong states
in the liability to injured workers.
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assaults against state programs under the banner of “economic
development.” During the ensuing battles, employers point to
the po.ssible demise or relocation of a particular firm or
enterprise as proof that workers’ compensation costs are, or will
become, excessive.*® In the course of these confrontations, it
is often implied that legislators in the home state are m,ore
profligate, that home state workers are greater abusers, or that
the state’s administrative body is particularly lax in the
granting of claims. This occurs even in those states in which
employers’ insurance premium rates are relatively low.*%2

Thus, the impediments to effective deterrence that have
been noted by other commentators with regard to tort liability
systems are magnified in the workers’ compensation program.
The general design of workers’ compensation has not histori-
cally encouraged many employers to believe that their own
effo.rts at safety would yield significant cost savings within
their own enterprises. The combination of civil immunity, no-
fault payments, limitations on benefits, and insurability ot.' the
risk all contribute to this overall view.

E.mployers’ failure to perceive safety as connected with
costs is further fed by their ability to focus on worker behavior
and 'to reduce costs by discouraging the filing of claims or
limiting costs incurred within claims, The ability to blame
workers as well as other parties who are external to the em-
ployment. relationship for increasing costs discourages employer
self serutiny, even when such scrutiny might yield economically
advantageous decisions for the firm. Thus, both ignorance
regardmg the actual relationship between cost and safety and
objective aspects of the system which do not reward safety have
reduced the likelihood that primary preventive activities will
result from increasing compensation costs. As long as costs are
not, or are not perceived to be, related to internal firm choices
the ability of workers’ compensation to provide effective Iever:
age to make employers improve underlying safety practices is

liﬁl. See COMMI_SSION REPORT, supra note 32, at 125 (noting that “legislators

ly will hear cluun_n from some employers that the increase in costs will force a
business exodus. It will be virtually impossible for the legisl to know how genu-
i:e.)m these claima.” The Report terms this “the spectre of the vanishing employ-
482  For example, between 1985 and 1989, i i irgini

3 ) , premium rates in Wesat Virginia w.
artificially depressed to a very low level as a result of political mnnipulttinn. _;hl':
articulated reason for the depressed rates was that the Governor at that time
wlnud. to pr ic devel This devel. did not occur. At the
l?n'u time, during this period, loyer groups approached the legial to com-
;Blzlvn-:b;‘u;:shnt they perceived to be excessively high rates. See Spieler, supra noto
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“reform” is an annual exercise in political frustration in many
states.*®

There is some sign of change, however. The political
realities of workers’ compensation require that its fundamental
characteristic of compromise be maintained. Organized labor, as
the putative voice of injured workers, therefore finds itself at
the bargaining table when legislators debate mechanisms for
decreasing cost. But political realities constrain labor’s usual
bargaining stance: the apparent consensus that costs are
excessive has made the expansion of benefits in most states a
politically untenable proposition.” Faced with persistently
high rates of injury despite rising costs, organized labor has
therefore shifted its focus to prevention within the workers’
compensation debates.'®®

and its insured’s victima, but allow such exclusions to be effective as between the
insurer and the insured. In effect, when the insured has violated safety standards
that are conditions of coverage, the insurer would serve only as a guarantor of its
insured’s liability rather than as an indemnifier." ABRAHAM, supra note 269, at 61.
Each of these proposals assumes, perhaps incorrectly, that increased costs to employ-
ers will yield increased attention to safety. Sugarman, in contrast, favors limiting
compensation to its distributional role, and increasing other enforcement efforts in
order to promote safety. Sugarman, supra note 19, at 590-91, 664.
486. James Chelius, of Rutgers’ Institute of Management and Labor Relations,
has noted that each year virtually every state amends its workers’ compensation
law. “The difference between reform and tinkering seems to depend on whether one
is for or against the changes.” James R. Chelius, The Status and Direction of
Workers' C ion: An Introduction to Current lssues, in CURRENT ISSUES IN
WORKERS' COMPENSATION, supra note 274, at 1, 3-4.
The Insurance Information Institute has estimated that between 1982 and
1988 legisl jonwid d at least 1050 amendments to state workers com-
pensation laws. David O. Weber, The Comp Crisis: A Special Report, INS. REV., Oct.
1990, at 27, 34 [hereinafter Comp Crisis]. Former general counsel for the National
Commission, John Lewis has warned that °no reform effort works as intended.
You're lucky if the result is even close to the intention.” Id.
487. Fearing that reforms designed to reduce system costs would mean a reduc-
tion in benefits as well, unions have traditionally d such ch Di ing
the Minnesota experience, however, Michael Staten has asserted that reform “does
not have to be a zero-sum game which precludes everyone from gaining.” Michael
Staten, Discussion of Papers on Recent State Reforms, in CURRENT ISSUES IN
WORKERS' COMPENSATION, supra note 274, at 106, 106 (reviewing Steve Keefe, The
Minnesota Experience with Workers’ Compenaation Reform).
488.  James Ellenberger, A Director, O i
CIO, summarizes the labor position this way:
The [Bureau of Labor Statistics] Annual Survey for 1988 indicates some
very troubling trends in workplace injuries and illnesses . . . .

The response to these horrible statistics, regrettably, has not been a
renewed effort by policymakers, employers and insurers to reduce accidents
and injuries on the job.

The victim of the job injury or illness frequently becomea tha target
of those concerned with runaway costs. Instead of focusing corrective action
aimed at stopping accidents and creating safer work sites, all too often ef-
forts are made to lower workers' compensation benefits or to change the

1 Sefety and Health, AFL-
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A. Legislative Responses to Rising Workers’ Compensation
Costs

Confronted with high costs and unwielfiy administratl.ve
structures, and mindful of the need to maintain the compromise
nature of these programs, state legislatures are responding ‘t‘g
the workers’ compensation dilemma in a nun:xber of ways.
First, in apparent exasperation at the contmual. and high
pitched level of political confrontation over these igsues, new
legislation pulls the workers’ compensation debate away from
the open political arena by establish_m.g lal?or-management
groups to provide guidance in the administration gf th.e state
system or in the development of new leglslﬂtl()!? or
standards.*® These groups are governing, not m.ivmory,
commissions or boards which are generally comprised of

iti f injures or illnenses . . ) )

deﬁmu';:eo wlnmr::-' compensation ‘crisis’ is Jikely to mnu.nue unti} we

drastically reduce the needleas human sufiering and economic costs of job

injuries, illnesses and death. Thia will require . . . making safe and healthy

1 ur top priority. . B
Jlm::r:? Elela:n;q-guf’ Troubling Trends in Workplace Injuries, Comp Crisis, supra
32 (sidebar). )
“:‘;9‘36’-“: anm(' ple:rrivun in this section are limited in several waya. Flr‘ul, the
prim.ury bealth and safety enforcement activities of the twenty-three states wnf.h ap-
proved state plans for enforcement of OSHA standards are not .t.ha focu: of .t.hn ;‘!u-
cussion. Many of these states have sub ially .“ d md p their u;;y
initiatives. Although some of these efforts have been in reaction to concerna regard-
ing workers’ compensation costs, they are mentioned only tangentially here; the safe-
ty initiatives discussed here are those which have been undertaken as p-n of
workera' compensation reform. Second, a number of states have enacu‘d provisions
verning immi danger ; these are not included in this summary.
T.;ird,wnrkm' ion reform legislation is so wideapread that it is impossible
to include every example of change here. The following discussion provides only a
7190, See eg. Mu. Rev. STAT. A, tit 30-A, § 161 (Weot Supp, 1983) (ata
ishi the Maine Workers’ Compenuation Act of 1992, a Workers' Com-
h.hm". "B:m ol :I::Iour repr ives of t chosen by the Gov-
o i izati d four represen-
from a list provided by a bona fide employers organization an our

::::- ofmllbor chosen from a list provided by a bona fide labor organization repre-
senting at least 109% of the Maine work force; members of the board select the
chair, which must alternate annually between Jabor and mnn.ge-num. represents-
t.ivu)" OR. REV. STAT. ANN. § 666,712 (1989 & Supp. 1992) (providing as of 199.0 for
an im,vutitl three ber workers' P ion board; “i h as the duties to
be performed by the members vitally concern the employers, the employees, as v.vell
as the whole people, of the state, persons shall be appointed ns membars who fllrliv
represent the interests of all concerned.”); W. VA, CopE §§ 21A-3-1, .3, -7, 23-1-

rf il,

(Supp. 1993) (establishing in 1993, a programa o : _counc:.

composed of four labor and four b d, .;,,. mentatty p:\;: :::l el of voce:
b il : the Council is charged wii velopm: n !

;:;Tﬂm d:m‘v-r;n. total disability and all rule-making autherity under

the Workers' Compensation Act). Many other atates have enacted similar provisions.
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representatives of employers and employees or unions; they are
intended to remove much of the rancorous disagreement from
the legislative arena, to allow the development of expertise by
the participants, and to encourage the growth of consensus
without the threat of continuous public scrutiny.

Second, state legislatures are attempting to reduce the
amount of delay and friction in the adjudicative system, to
increase the speed with which injured workers with legitimate
claims receive benefits, and to reduce the role of attorneys in
the litigation of claims.*** Improved administration of claims
has been a goal since before it was advanced by the National
Commission on State Workmen's Compensation Laws over
twenty years ago.*” Of course, there is not always consensus
regarding the appropriate way to achieve administrative
efficiency.*®

Administrative streamlining  and  improved labor-
management cooperation are, at least theoretically, consensus
goals which promise to reinforce the atmosphere of political
compromise. Although laudable, however, neither of these
strategies directly addresses the critical problem of high
workers' compensation costs and persistent rates of occupational
injuries. States are responding to high costs in two ways. First,
in reaction to employers’ demands, legislatures have tightened
the availability of benefits, ™ heightened the consequences for

491.  These provisions all address very specific shortcomings in each state’s ad-
ministrative processing of claims and are quite state-specific. Examples of such

h include: Oregon established penaltiea for unr ble delays in pay of
benefits, OR. REV. STAT. ANN. § 656.262(10) (Supp. 1992); the Texas Labor Code
eliminated de novo trials in court after administrative processing of workera' com-
pensation claims, TEX. [AB. CODE ANN. §§ 410.301-.308 (Vernon Supp. 1994); Kanaas
set new limitations on attorneys fees to be charged claimants, limiting foes to a
reasonable amount or & maximum of 25% of any compensation up to $10.000, 20%
of any award from $10,001 to $20,000, and 16% for any amount over $20,000, and
prohibiting attorneys fees on medical and rehabilitation benefits, KAN. STAT. ANN, §
44-514 (1993),

492.  ComMIBS10N REPORT, supra note 32, at 99-114.

493.  For example, the Texas Workers' Compenaation Reform Act of 1989, which
limited da nove jury trials after administrative resolution of claims, has been chal-
lenged successfully by claimants and unijons as an itutional abrid of
accoss to the courts under the Texas constitution. Texas Workers’ Compensation
Commission v. Garcia, 862 5.W.24 61, 103-04 (Tex. App.—San Antonio 1893, n.w.h.)
(holding the entire workers’ ion reform legislation, passed in’ 1989, uncon-
stitutional b the itutional portions could not be severed from the Act
in its entirety).

454.  For example:

® The burden of proof to blish work-related hae been i d for
claimants in some states. Oregon provides a good illustration of this. See OR. Riv.
STAT. ANN. § 656.266 (1989 & Supp. 1992) (1987 revision requiring that worker car-

ry burden of proof to show an injury or occupational dissase is compensable by do-
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. . 96
fraud,®® and addressed the post-injury costs of claims.**® [

ing more than merely disproving other ibl 1 jons);, OR .REV.. lS'r{cr. QNN §
656.273 (Supp. 1992) (limiting compensation for ngn‘-avatiolnf of prior injuries, 1( u.m
major contributing cause of the worsened condition is an injury not occurring wsn.hm
the course and scope of employment”); Ol:.' REV. STAT. ANN. § 6?6..005(7)(1)(Al)‘( Iu:::

inj r disease is as a of -
:yggfx)ﬂs::‘)t::'u:m:amlhle injury is the major contributing cause of the consequen-
tial condition”; sdministrators interpret this to mean that the claimant has to prove
that the condition is more than 509% caused by work). Or?(on has alse excludedlall
claims in which the claimant cannot produce “medical evidence lupp_ortzd byblob)ec.
tive findings.” OR. RBv. STAT. ANN. § 656.005(7Xa) (Supp. 1992). lThu. argunhy e
cludes soft tissue back injuries which cannot be detected on rl.dl.olog.nc ofr); y;u:a]
examination. The exclusion of back injuries is nu-nnl!y under litigation. Te 7pC:m
interview with Larry Niswender, Medical Issues Coordinator, Oregon Workers' Com-
Pennu:;:t‘:‘::vf::u?e;a}i”‘a): ta' acoess to physici of their own r.lhoice for

1 i bility. For le, in M h :

;u::,t”::woieek medical reports from physicians chosen .by the lnfil_u'.riul Accident
Board; many of these physicians are untrained in occupational medicine and are un.

b bl their occupational etiology.
ble to draw health pr and .
;‘al:phone Interview with Emily Novick, claimants’ attorney in Boston, Mass. (Oct.
z. 199032'.L hological claims lated to a physical injury are now noncompensable

i i i i tiology of the disability.
in a wing number of states, irrespective of the extent or ef
See, ::) W. VaA. CoDE § 23-4-1(Nf (Supp. 1993); U.S. CHAMBER OF COMMERCE, supra
not'e 121, at 3 (Arkansas); Ruth A. Brown, Workers’ Compcn.lu.lwu: slale Enactments
in 1992, '116 MONTHLY LaB. REv., Jan. 1893, at 50, 53-64 (Missouri, Oll.!nlmm-).
495 .ln 1992 alone, Connecticut, Minnesota, and Oklahoma established frnu.d
unn.l and Alabama, Missouri, and Rhode Island stiffened their fraud penalty provi-
sions. Brown, supro note 494, at 50-64. o . lesialation:
. Three particular efforts are appearing in reform leg :

196 o First, states have enacted provisions which reduce bn-n.nﬁt. levels. Some
states have increased offsets against weekly benefits when the injured worker has
other sources of income. See, ¢g., ME. REV. STAT. ANN. tit. 39-A, § 220(1) (West
Supp. 1993) (reducing workers' compensation by -mounr..of unemploymant banell'xu
received); W. VA. CODE § 234-23(b) (Supp. 1993) (red cing workers

benefits when claimants receive insurance or social security puymenu): Ot.h:r lv.lu:

ailable benefits directly. For le, in 1893 C ct

hd:o“m’:fi::?n‘;-k‘]ycbamﬁt from 150% to 100% of the atate average weekly wage.
CONN. GEN. STAT. § 31-309 (1993); see also U.S. CHAMBER OF Conm_zncz, supra m“f
121, at 5. Georgia and Minnesota set new limitati on the numberstzt
weeks certain categories of benefits may be collected. Brown, supra note 450, at 52.

i reduce medical cost
® Second, a large number of states are attempting to al o
inflation through a variety of cost containment strategies. See, e.g., Neb. Legislative
Bill 7567, §§ 2, 3, 7 (1993) (amending NEB. REv. STAT. §§ 48-120, -120.02, -121) (su-
borizing the p
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many instances, this recent legislation has attempted to turn
back the clock, making claims noncompensable which had
become compensable within the last twenty years.

This type of legislative response assumes that the critical
goal is reduction in costs, not reduction in injuries. Un-
doubtedly, costs will fall as a result of more aggressive claims
management or reduction in the numbers of claims that are
viewed as compensable. This approach will not, however,
change the underlying health and safety conditions for working
people or reduce the number of injuries. Instead, it simply
changes the number of injuries which are recognized by the
system or the costs of those injuries which are compensated.

Second, mindful of the concerns voiced by organized labor
and others, state legislatures are adopting more proactive
approaches to occupational safety and health as a component of
workers’ compensation reform. This approach has significant
political appeal: a successful campaign for safety will
presumably result in reductions in costs without antagonizing
workers through removal of benefits. Investment in safety
represents an increasingly rational! economic response to the
high costs of workers’ compensation. In other words, because
compensation costs are now so high, it has become more
apparent that “safety pays.” As a result, safety has become both
a viable political solution and, increasingly, a solution accepted
by the employer community.*’

Safety rhetoric is now ubiquitous. Not only unions, but

dical benaf:

i and utilize existing methods of medical cost
on the bined health coats. See Keith T. Bateman, Twenty-Four Hour
Covsrage: An Update, Joun BURTON'S WORKERS' COMPENSATION MONITOR, Jan.-Feb.
1993, at 6-7.

® Third, efforts at rehabilitation and return-to-work programs are being ampli-
fied See, eg. W. VA. CoDE § 234.9 (Supp. 1993) (identifying injured employee’s re-
turn to work as the goal of rehabilitation and elaborating on previous guidelines);
Neb. Legislative Bill 767, § 17 (1993) (amending NEB. REV. STAT. § 48-162.01) (revia-
ing the provision of rehabilitation services and establishing priorities for the develop-
ment of a rehabilitation plan which focus on return to work with the same employ-

497. A May 1993 report released by the W.E. Upjohn Institute for Employment

court to P dical fee schedules, restricting the Research concludes that ‘[mlany employers have realized that disability incidence
bt of > to . ¥ i blishing inf: 1 dispute reso- and costs are, at least to some degree, within their control. . . . Employers who
right o P change i : i indepen- have not yet be to disability prevention and m ment strategies in a
. . : managed tions, and creating an indepel fun pursue pre: anage: &

lution of ‘_'"d“"‘l issues, ‘u:':;;_“g: REv. 'S“I‘A':.“:N‘;P- § 656.246(1), (3) (Supp. 1992) . systematic and diligent way will find that this is an i ing source of itive
dont medica] e e for pallistive care after the injured 53 disadvantage.” Roger Thompeon, Taking Charge of Workers Comp; Controlling Costa
(restricting “t,hu become statio restricting right of claimant to change through Accident Prevention Programs, NATION'S BuS., Oct. 1993, at 18, 19 (quoting
worker's hodt.: status . © wiald min). d health care); OR REV. STAT. & the new Upjohn Report). Similarly, in discussing the trucking industry, the Califor-
h it Aand part g i «f ’ B H

b o d . . f Department of Insurance and f nia Insurance Department concluded that [als workera' compensation premiums have
A_NN' 8 553242 (::srcllw?f: ::::;’:l‘::?‘ S[::;::LO Florida enacted of “24 hour” % growm, protecting employees has begun to receive more attention.” California Insur-
R sef . f . )
coverage in 1990, which allows employers to combine general health insurance with i ance Study, supra note 7, at 658.
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workers’ compensation insurers,‘® state insurance depart.
ments,*® workers’ compensation administrators,”® academic
commentators,”’ and employers’ organizations®® are g
beating the safety drum. Safety legislation has emerged as 5
primary political focus of workers’ compensation reform in the
1990s; it has become the language of political compromise. The
current state legislative reforms reflect this new consensus
Given this growing acceptance of safety initiatives as g
legitimate political response to the problem of high workers’

498. For example, Bill Hager, president of NCCI, wrote:
Over the last decade, we have witnessed a marked deterioration in the safe-
ty of the American workplace. That must be not only checked, but re.
versed. . . . Many of the stresses on the system would be alleviatad if the
injury rate simply fell back to the earlier, lower levels. A concerted effort of
employers, state and federal governments, insurers, and labor to attack the
causes of high accident rates must be a fundamental part of a larger pro-
gram of workers’ compensation reform. . . . [TThe American workplace should
have been growing progressively safer over the last 20 years. The fact that
the opposite has happened is an indictment of our entire society. Safety on

the job has been given far too low a priority. . . . To a degree, the insur-
ance industry has been subsidizing such practices by absorbing the losses
that the bination of inad safety and inad rates

have brought on. One way or another, this unmerited subsidy must end.
Hager, supra note 13, at 17.

498. For example, in its 1993 report, the California Department of Insurance
strongly advocates worksite safety practices as & mechanism for workers' compensa-
tion cost reduction. California Insurance Study, supra note 7, at vi (noting that orga-
nigations with proactive safety programs have lower workers’ compensation costs).

600. For example, Tony Skiff, Director of Workers' Education for the C
Compensation Commission, recently wrote, “Safety is the most direct, affective math-
od of reducing workers' compensation caseloads and costs. This is true at both the
worksite and the jurisdictional level” Anthony W. Skiff, How Safety Reduces
Workers’ Compensation and Why It's Rarely Used (1993) (on file with author).

501. See, eg, Raiborn & Payne, supra note 2, at 550 (stating that “(ilt is pa-
tently obvious that the first action a company with any level of workers' compensa-
tion claims ehould take is to improve workplace safety and employee awarensss
about safety”).

502. For pies, in ding to the d that heaith costs for
work-related injuries and illnesses be merged into the new health care plans, the
National A iation of Manuf ) ded with *Guideli by which the
NAM would judge any proposal that would include the medical portion of workers'
compensation in the health care reform proposal.” First on the list was the follow-
ing:

Safety in the Workplace

Good safety practices protect employees. Injury prevention should be a pri-

mary focus of ! 5. Empl must their personal respon-

sibilities to ensure their own safety.

NATIONAL AS8'N OF MANUPACTURERS, WORKERS' COMPENSATION AND HEALTH

CARE REPORM: GUIDELINES FROM THE NATIONAL ASSOCIATION OF MANUFACTURERS 3
(1993} (on file with author); see also ALEXANDER & ALEXANDER, supra note 55, at 3
(poting that, in responses to this survey of 1900 corporate risk managers, workplace
safety ranked fourth in importance out of 74 legislative and regulatory issues).

503. The Occupational Safety and Heslth Department of the AFL-CIO is tracking
this state legislation. Refer to note 511 infra.
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compensation costs, the critical question obviously becox.-nes: will
it work? That is, will the use of workers’ compensation as a
tool for the promotion of increased safety result in reduced
pumbers of injuries and decreased costs? In order to assess
this, it is essential to determine whether these new laws
confront the problems described in the preceding sections of
this Article.”™

B. State Workers’ Compensation Safety and Health Reforms

The new safety and health provisions fall into four
categories: premium discounts; safety and health training and
consultative services; safety and health committees; and en-
forcement and penalty provisions which require worksite safety
programsa. Each of these has somewhat different potential for
achieving the goal of primary prevention of injuries.

1. Premium Discounts. Statutory provisions which are de-
signed to entice employers to adopt safety or loss management
programs through providing a prospective premium discount
appear to be the most common form of workers’ compensation
“gafety” legislation.®® The popularity of these provisions
undoubtedly reflects the lack of political opposition to them.
Unlike the other approaches discussed below, premium
discounts make no pretense of expanding regulation or worker
participation in safety; they offer only a carrot, and a small one
at that, to employers willing to engage in loss management.

Some of these new provisions require employers to contract

504. These probl can be ized as follows. First, although employer ac-
tion can reducs both injuries and workers' ion coats, empl s often have
not reaponded as if this is true; a variety of tr ion costs have inhibited an eco-
nomically efficient reault. When, in an effort to overcome this resistance, costs have
been made more responsive to individual employers’ own claims experience, employ-
ers have responded in one of three ways: they have d to fail to percei
themselves as able to influence costs, irrespective of the level of reaponsiveness of
costs; or, in a minority, but growing number, of instances, they have introduced suc-
cessful safety campaigns; or, even in situations in which they have understood their
ability to control costs, they have reaponded in “nefarious” ways, utilizing their man-
agerial control to establish inappropriate mechanisms to reduce the filing or duration
of claims rather than to reduce injuries. Refer to part 111.C.2 supra.

505. See, e, Mass. GEN. LawS ANN. ch. 162, § 53A (Weast 1993) (authorizing
the Commissioner of Insurance to order a specific proapective decrease in premium
rate); MO. ANN. STaT. § 287.126 (Vernon 1993) (outlining requirements for compli-
ance with certified safety program entitling employer to credit against standard pre-
mium); W. VA, CODE § 23-2B-3 (Supp. 1893) (suthorizing prospective premium rate
credit for employer subscribing to qualified loss management program that has dem-
onstrated ability to “significantly reduce workers’ compensation losses”). These pro-
gramae are similar to the schedule rating systems which workers' compenaation insur-
ers utilized earlier in this century.
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with loss management firms with demonstrated success in
reducing workers’ compensation claims costs;*® not surpris-
ingly, these provisions have been criticized for focusing more on
cost reduction than on injury prevention. Other similar
provisions appear to require employers to conduct safety audits
or to demonstrate actual reductions in injuries.®”

Premium discount provisions generally fail to solve the
problem that financial incentives tend to encourage many
employers to circumvent rather than reduce injuries.® If
these discounts are awarded to employers based upon real, not
sham, safety programs, they could increase the likelihood that

606. The Massachusetts Qualified Loss Management Program “applies a prospec-
tive credit to the premium of an assigned risk insured who subscribes to & qualified
loss management program. . . . A loas management firm must have a structured ap-
proach in place which focuses top level of the ployer, as well as
other personnel, on the issue of safety.” THE WORKERS' COMPENSATION RATING & IN-
8PECTION BUREAU OF MASs., FILING MEMORANDUM FOR THE QUALIFIED LOSS MAN-
AGEMENT PROGRAM, REVISED 4/93, at 1.5 (on file with author). In general, however,
2 loss firm must d ate an overall “ability to reduce losses for its
client employers.” Jd.; see also Beckwith, supra note 7, at 70 (describing the Masas-
chusetts Qualified Loss Management Program which began in 1991: “[Tlhe
initiative’s primary focus is on business practices after injuries occur. . . . In order
to qulhfy for t.he full 10 percent mdlt employers must hire ln lppropnlm certified

firm, t a ive loas t program, and reduce
their Iouol by 20 percent in the ﬁr-t year.”); Sara Marley, Loss Control Pays Divi-
dends in Colorado, Bus. INS., Jan. 11, 1993, at 3, 27 (describing the Colorado Premi-
um Cost Containment Program and quoting John M. Berger, manager of the insur-
ance compliance unit of the Colorado Department of Labor and Employment's Divi-
sion of Workers' Compensation, as follows: "Our focus is on safety education and
claims management nnd less on the hazards that fall under the jurisdiction of
OSHA.".

507. For example, Montana's law, initially passed in 1987, authorizes insurers to
“provide financial incentives to an employer whn unplemenu a formal safety pro-
gram. An insurer may provide to an empl di that reflects the
degree of risk diminished by the impl. -‘uratypmn-m MONT. CODB ANN. §
86-71-421 (1992 & Supp. 1993) Snmlnrly, Missouri's law requires the department of
labor and industrial rel dards for certified safety programs
under which certified employen receive premium credits for reduction in the number
of work-related injuries, illnesses, and lost workdays. MO. ANN. STaT. § 287.125
(Vumon 1993). see also OKLA. STAT ANN. tit. 36, § 924.2 (West Supp. 1994) (basing

on | partici in safety and health consultation,
oduunun and training program admini d by the D of Labor, which
includes undergoing a worksite hazard survey, of all b d: blishi
a workplace safety and health program, and reducing lost workday case rate); N.D.
CENT. CODE § 66-04-19.1 (1993) (providing for a 5% premium discount for any em-
ployer whe implements or maintains an approved risk management program).

608. See, eg., Marley, supra note 506, at 27 (; ing the Regional Vice Presid:
of Transamerica Insurancs Group, Tom Glock, complaining that under the Colarado
program “[s]ome of the moat unattractive businesses are getting [loss control) certifi-
cates . . . [companies that] have no genuine interest in the welfare of their employ-
oes”).

T R
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real injury reductions will be achieved.*® Workers’ compen-
sation administrators are unlikely, however, to have adequate
resources to perform on-site evaluations of such programs; the
only alternative is to reward employers based upon successful
reduction in claims costs. There is, moreover, no evidence to
date that these provisions have achieved any significant suc-
cess.’’® Notably, the AFL-CIO Department of Safety and
Health does not include premium reduction programs in its
enumeration of safety initiatives.®!’!

2. Safety and Health Training and Consultative Programs.
Employer and worker ignorance contributes to the failure to
reduce workplace hazards. Acknowledging this, states have
developed safety education and training programs which are
often financed through a surcharge on workers’ compensation
premiums.®’? Voluntary consultative services are also provided
to employers in many states; these programs generally receive
federal funding. Purely consultative programs, particularly in
states that lack OSHA enforcement powers, are generally

609. In his article on experience rating, Terence [son has noted the difference
between token safety audits which indicate only *nominal gestures” and real safety
audits that

might include a lcmtmy of the dulzn of plant, the choices and uses of
hinery and the and control of toxic substances, and
a testing of emergency procedures. . . . It is not practicable, however, for
safety audits of this type to be undemken by a workers' compenaation
board among the gensral range of employers.
lson, supra note 20, at 740.

510. There are no studies on the success of theae programs. Some reports allege
that employers have received significant premium reductions. See Marley, supra note
506 (reporting that since January 1991 Colorado businesses have saved $10.6 million
in premiums through-the cost containment program). On the other hand, the Califor-
nia report noted that “(iln Delaware, beginning in 1989, small employers (less than
$60,000 in premiums) bacame eligible for a discount on their workers' compensation
pnmlum up to 20 percent, if they submit to an mdependgnt inspection service and

ly pass an d eafety i . As of January 1992, lesa
than 3 percent of eligible employers had signed up. Cahforma Insurance Study, su-
pra note 7, at 110.

611. AFL-CIO SAPeTy & HEALTH DEP'T, SUMMARY OF STATE INITIATIVES ON
WORKBR SAFETY AND HEALTH {hercinafter AFL-CIO MEMORANDUM] (on file with au-
thor).

512. See, eg., MICH. STAT. ANN. § 17.50(65) (Callaghan Supp. 1993-1994) (requir-
ing the director of the labor department to assess a surcharge against insurance car-
riers, seolf-insured employers, and the state accident fund on total indemnity benefits
paid by each and to deposit these funds in & safety and education training fund to
be appropriated by the legislature); MICH STAT. ANN. § 17.50(66) (Callaghan 1988)
(requiring the state department of public health to conduct occupational health edu-
cation and training). Connecticut and New York have similar provisions which fund
training efforts th h workers’ ion surcharges; in New York funding is

also provided to occupational health clinica which provide occupational medicine ser-
vices to workers, AFL-CIO MEMORANDUM, supra note 511, at 4-5.
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underutilized, however.®'*

3. Safety and Health Committees. There is increasingly
general acceptance of the idea that workers can be a source of
significant and useful information regarding worksite hazards
and that their education regarding hazards is a critical
component of improving occupational safety. Over the objection
of industry representatives, a number of states have therefore
adop.ted amendments to their workers’ compensation laws which
require employers to establish safety and health committees

composed of representatives of both management and
workers.®14

613. This is reported anecdotally by state officials who operate these programs
Telephone Interview with Roy Smith, West Virginia Commissioner of Labor (Aug 9.
1992); Telephone Interview with Jack Pompeii, Director, Oregon Occupational Snl:et.’
and Health Division (OR/OSHA) (Oct. 29, 1993). i’

6514. These provisions vary. In some states, the requirement for the creation of
these committees applied to all employers. For example, in Nebraska every employer

subject to the workers' law must blish a safety ittee by Janu-
u?: 1, 1994. In unionized waorkpl the i ia to be blished through the
° ’. bargaining pr ; in ion workpl the statute specifies that the

shall be d of an equal number of members representing employ-
ees and ployer® and the “employer shall ploy ber of the
-Af-sy committee at their regular hourly wage plus their regular benefits while the

are di ing or otherwise engaged in committee du-

:.ilagls.;)yeb. Legislative Bill 767, § 32 (1993) (amending NEB. REv. STAT. § 48612

In other statss, the safety i qui is imposed only on ilied
groupe o!. employun.‘.l"or example, the following states only require employers over a
certain size to h i Mi { with 25 ! ), Mon-

tans (five or more employees), and Nevada (20 or more employees). AP:lréIO MEemo-
RANDUM, supra note 611, at 3; see also ALA. CODE § 25-5-16 (1984) (providing that
every employer subject to Alabama’'s workers’ compensation law must appoint a safe-
ty committes of at least three members at the request of any employee).

. Other states require safety committees in workplaces with relatively high
claims loss experience. For le, C. icut recently adopted & provision which
requires “each employer of twenty-five or more employees . . . and each employer
whn.oo rate of work related injury and illneas exceeds the average incidence rate of
ll_l industries in the state” to establish a safety and health committee in accordance
‘rlt.h regulations to be drawn by the chairman of the workers’ compensation commis-
sion in consultation with the labor commissioner. 1993 Conn. Legis. Serv. P.A. 93-
228 § 28 (West). West Virginia's 1993 workere' ion legislation provid
that Jtlm ; > of kare’ ion may require any employer whaose

i fector ds the criteria blished by the new labor-man-

z council “to blish a safety i d of repr i of the
ployer and the employees.” W. VA, CODE § 23-2B-2(b) (Supp. 1983). Tonnesseo'’s
19.92 legialation requires that a safety committee be established by every public or
pnvnf. ployer with “an | difi factor {or rate) applied to the
premium in the top twenty-five percent (26%) of all covered employers’ medification
factars (or rates) spplied to the premium.® TENN. CODE. ANN. § 50-6-501 (Supp.
1893). Oregon requires employers in high hazard industries, or employers with more
11 or mn.rc pl to have i AFL-CIO MEMORANDUM, supra note 511,
at 4. Similarly, North Carolina enacted a provision in 1991 which requires employers
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Legislative mandates for worker participation in safety and
health committees are undoubtedly rooted in sincere attempts
to strengthen the voice of workers in the prevention of
occupational injuries; there ia no question that workers may be
more aware of (and concerned about) hazards than many
managers have proven themselves to be. Successful and active
participation by hourly workers in these committees is
nevertheless unlikely to occur in many nonunion workplaces. As
the Upjohn Report has shown, toleration of workplace hazards,
frequent injuries and claims, and negative attitudes toward
workers go hand-in-hand in many enterprises;®® it is likely
that it is in the workplaces most in need of labor-management
cooperation that employers are most likely to retaliate against
workers who exercise statutory rights. Although some of these
new provisions establishing safety and health committees
include specific protection for employees who participate,®'®
this is unlikely to overcome employees’ rational perception that
participation may yield more trouble than safety.

Only anecdotal evidence supports the claim that these
legislatively meandated safety and health committees ave effec-
tive in nonunion workplaces.®”” Unless states establish clear

with 11 or more employees and an “experience rate meodifier” of 1.6 or more to es-
tablish safety committees and safety programs; civil penalties can be assessed for
violations of these provisions. N.C. GEN. STAT. ANN. § 95-260 to -256 (1993).

Some of these provisions exempt workplaces in which collective bargaining

ag ts have previously blished joint labor i for this
purpose. West Virginia, for pl ludes any “empl that is a ber of a
It 1 gro! ing under a collectiva bargaining agreement that con-

P! up
tains provisions regulating the formation and operation of a safety committee that
meets or ds the mini qui of this section . . . .” W. VA. CobE §
23.2B-2(d) (Supp. 1993).

Generally, these provisions require that the committee meet regularly and
maintain written minutes of the meetings. Many of the atatutes set penalties if an
employer fails to comply with the specifications for the joint committees.

616. Upjohn Report, supra note 7, at 10 (noting that “companies who treat em-

ployees as stakehold and valued partici in the ‘s activities® are
likely to experience fewer workers’ compensation clajms).
516. For ple, the 1993 Nebraska legialation provid

An empioyee shall not be discharged or discriminated againat by his or her
employer because he or she makes any oral or written complaint to the
safety i or any gover 1 agency having regulatory responsibili-
ty for oocupationa) safety and health, ‘and any employee so discharged or
discriminated againat shall be reinstated and shall receive reimbursement
for lost wages and work benefits caused by the employer's action.
Neb. Legislative Bill 767, § 32(4) (1993) (amending NEB. REV. STAT. § 48-612).
617. Representatives of the AFL-CIO indicate that seversl success stories have
emarged during the inquiry into models for labor-management cooperation and total
quality imp t prog by the C: on the Future of Worker-Manage-

ment Relati ly refe d to es the Dunlop Commission). Telephone Inter
view with Lynn Rhinehart, Asaistant Director, Occupational Safety and Health Dep't,
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strategies for enforcement of these provisions, they are likely to
be ineffective.®® Unfortunately, workers’ compensation
programs which are designated to enforce these provisions may
lack both the expertise and the financial resources necessary to
achieve more than token compliance.’™?

4. Safety and Health Enforcement Activities. Several states
have adopted provlswns which require employers to develop
safety programs®® or authorize the workers’ compensation
program director to conduct workplace inspections, with®®' op
without®® advance notice to employers. Employers are then

AFL-CIO (Oct. 15, 1993). As indicated in the Upjohn Report, however, it appears
that moat of these success stories involve enterprises which have made a general
commitment to change corporate culture and expand worker involvement. Upjohn

Report, supra nots 7, at 15 { luding that the ! d to have good
experiences wit.h wvrken compensation are those who are committed to the “well-be-
ing, prod § and a bility” of their employees).

518. Amordm. to Jun Ellenberger, the State of Washington has had a provision
for safety and health committees on its books “forever, but nobody ever enforced it."
Therefore, nothing came of it. Telephone Interview with James Ellenberger, Assistant
Director, Occupational Safety & Health Dep't, AFL-CIO (Sept. 15, 1993); see Wash.
Rev. CODE § 206.24. 020 (1992) (requiring, since 1980, that employers develop “a for-
mal id program, tajlored to the needs of the particular plant or
operation nnd to the type of hnnrd.- involved” lncluding, for nll employerl of elevzn
or more employees, a safety and heslth i d of employ
and employee-elacted membera®).

619. For example, in West Virginia, the Workers’ Compensation Fund, as of the
time of this writing, has no employees who specialize in health and safety or who
have any expertise in health and safety; no budgetary allotment for health and safe-
ty activities was included when the 1993 amondments to the workers’ compensation
statute expanded the commissioner’s authority over employers’ safety and health pro-
grams.

520. Alaska, California, Montana, Nebraska, Nevada, and Washington require ail
employers to develop safety and health plan-, Hawaii, Mlclunn. Minnesota, North
Cerolina and Oregon impose the same req on employers in ified groups,
which are either designated by industrial class or by relatively high claims filing
experience. AFL-CIO MEMORANDUM, supra note 511, at 2-3. Beginning in 1992, Utah
has also required safety programs. Brown, supra note 494, at 55.

621.  See, ¢g., 28 TEX. ADMIN, CODE §§ 164.1-6 (West 1992). The Extra-Hazard
ous Employer Program allows the Texas Workers’ Compensation Commission (TWCC)
to identify extra-hazardous employers based on high rates of injury in ths employer's
workforce and industry. Jd. § 184.3. TWCC then must notify the employer of ita ex-
u-a-hnurdmu employer status. Id. § 164 2. The employer has thirty days to obtain a

feasional aafety ltation by an i who will make a written hazard sur
vay that includes both hagardous practices and conditions. Id § 164.3. The employer
has another thirty days to develop an id jon plan that lies with
fedornl and state safety standards. Id. § 164.4. TWCC then will conduct a follow-up
inspection of the premises six montha after the employer files the report. Id §
164.5. That inspection will be with full notification and during normal working
hours. Id. § 164.5.

B522. See, ¢g.. W. VA. CODE § 23-2B-2(a) (Supp. 1993) (authorizing the workers'
compensation commissioner “to conduct special inspections or investigations focused
on specific problems or hazards in the work place with or without the agreement of
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subject to penalties for failure to adopt safety programs or to
correct hazards identified as a result of safety audits.®®
States with federally approved safety and health plans assess
penalties as part of the state labor department’s health and
gafety enforcement activities.’” Some of these states are
achieving better coordination of regulatory and compensation
activities through reorganization of the state administration,
placing both the state OSHA and workers’ compensation pro-
grams into one department.®” States without approved plans
have adopted two different strategies for imposing penalties. In
the first, penalties or fines are assessed when an employer fails
to comply with provisions of the workers' compensation
laws.’® The second turns the employer over to federal OSHA

the employer. The commission shall issue a report on his or her findings and shall
furnish a copy of the report to the employer and to ‘any bargaining unit (sic} repre-
senting the pl of the pl . The may share information
obtained or developed pursuant to this article with other governmental agencies.”).

Id

623. See, eg., 28 TEX. ADMIN. CODR § 164.1(cX4) (Weat 1092) (referring non-com-
plying Texas Extra-Hazardous employers to TWCC division of compliance and prac-
tices for investigation); N.C. GEN. STAT. § 95-256 (1993) (allowing civil penalties un-
der workers' compensation); NEv. REV. STAT. § 618.383(7) (1892) (giving the manager
of the state industrial insurance system discretion to raise workers' compensation in-
surance premiwms as much as 16%).

524. CAL. LaB. CODE § 6401.7(e) (Deering Supp. 1893) (requiring the standards
board to adopt a standard setting forth the employers’ duties in establishing injury
prevention programa).

6526. See, eg, OR REv. STAT. § 666.726 (Supp. 1992) (placing compensation and
health and safety enforcement programs under a single administrative roof).

526. See, eg., TEBX. LaB. CODE ANN. §§ 411.041..050 (Vernon Supp. 1994) (setting
up an eoxtra-hazardous employer program). The Texes Extra-Hazardous Employer
Program requi aafety Itationa and follow-up inspections. Id 8% 411.043,
411.045. Failure to comply leads to a Class B administrative violation that can re-
sult in a fine, not to exceed $5000 per violation. Jd. § 411.046; 28 TEX. ADMIN.
CoDE § 184.7(e) (West 1892) (Tex. Workera' Compensation Comm'n, Worker's Health
and Safety—Extra-Hazardous Employer Program). The rules governing the program
apecifically require that employers utilize well-trained safety professionals, rather
than loss manegement firms. Employers contested the method for identifying partici-
pants in the program; l'. t.lul point, the program may be on hold pending final reso-
lution of litigati ing the constitutionality of the reforms. See Texas
Workers’ Compensation Comm'n v. Garcia, 862 S.W.2d 61, 103-04 (Tex. App.—San
Antonio 1993, n.w.h.); State Workers’ Comp Fund Writer Intends to Cut Rates, Hous.
PosT, Aug. 27, 1893, at 32 (reporting that an appellate court declared the workers’
comp law unconstitutional and noting that Jack Floyd, President and CEO of the
Texas Workers' Compensation Insurance Fund, hoped that the law would be upheld
because, ‘If we had to go back to the old law, we'd be in deep yoghurt®); It's Back
Again; Legislators Face New Bout With Workers' Comp Law, HOUS. POST, Aug. 21,
1993, at A26 (editorial) (reporting that workers' compensation laws will be rewritten
in 1995, regardiess of the decision by the Texas Supreme Court); Appeals Court
Rules State’s Workers' Comp Law Unconstitutional, Hous. PosT, Aug. 12, 1993, at
Bl (reporting responses to the court of appeals decision); Daniel B. Moskowitz,
Court’s, Lawmakers at Odds on Workers' Compensation Reform, WaSH. PosT, June
10, 1991, at F30 (reporting on tensions between legisiative reform and court review).
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for purpose of enforcement.””” The coordination of these state
enforcement efforts in states without state OSHA plans can be
perplexing.*® In cases in which penalties are assessed locally,
several states have utilized the monies generated by enforce-
ment activities to fund other safety and health activities5®
These plans endorse the idea that compensation and
regulatory activities should be coordinated and abandon the
idea that increased compensation costs alone will yield
improved attention to safety. The motivation is to create an
environment in which compensation costs will decline as g
result of injury prevention, and to encourage injury prevention
through the combined efforts of workers’ compensation and
regulatory programs. Unfortunately, states without approved

527. See, eg.. Neb. Legislative Bill 757, § 36 (1993). The bill creates the
Workpl Safety C. 1 Program which authorizes the Department of Labor
to d workpl. i i and Itations to determine whether employers
are complying with federal OSHA standarde. Jd. § 36(1)(2). The bill provides that
Nebraska will inspect the worksite if the employer meets a number of criteria. Id. §
86(3). Those criteria include: the amount of premium paid by the employer; the
employer's experience modification produced by the experience rating system; the
employer's risk of injuries as evidenced by insurance rates or loss costs; snd the na.
ture, type or frequency of accidents. Id. § 36(3). An employer who refuses to elimi-
nate workplace hazards in compliance with an inspection shall be referred to federal
OSHA for enforcement. Id. § 36(5).

528. See. g, W. VA. CODE § 23-2B-2(e) (Supp. 1993). The West Virginia safety
provisions state that “[i}t is not the purpose of this article to either supersede the
federal Occupational Safety and Health Act program, federal Mine Safety and Heaith
Act program or to create a state counterpart to this program.” Id. The U.S. Supreme
Court has ruled that the federal Occupstional Safaty and Health Act preempts the
right of states without approved state plans to enact occupational safety and health
standards in areas in which a federal standard has been promulgated. Gade v. Na-
tiona! Solid Waste Management Ass'n, 112 S. Ct. 2374, 2383 (1992) The OSH Act

apecifically does not preempt state workers' h . 29
U.S.C. § 663(bX4) (1988) Other courts have applied this uvm;- clnuu s0 Lhnf.
workers' lties which i workers' fita have

boen held not to be preempted. See, eg., Kroger Co. v. Industrial Comm'n, 402
N.E.2d 528, 530 (Ohio 1980) (per curium). Suu courts have also held that the
n'-ltel are not pr pted from ing additi Ities for heamith and safety

1y criminal Ities. See, e.g., lllinois v. Chicago Magnet Wire
Co., 534 NE?A 962 966 (I1l. 1989). The oauru ruhn‘ in Gade makes challenges to
penalties for safety violati that are i gh workers’ jon stat-
utes mere likely. Gade, 112 8. Ct. at 2383,

528. Ses, £g., MINN. BTAT. ANN. § 176.120 (West 1984) (resting an assigned risk
safety fund from fines and penalties); OR REV. STAT. § 654.191 (1991) (using fines
generated by the state OSHA program for henith and safety training programa), In.
uruﬁuly. theso efforts bear some similarity to Ehrenberg's recommendation that

d costs to pl not be linked directly to increased compensation for
'ork.n, soe Ehrenberg, supra note 18, lt 81-86, 95-06, as well as to Sugarman’s
di that “accid, law will y become a combination of social insur-
nm:n (the extreme distributional method) lnd criminal sanction (the extreme method
of deterrence),” Sugarman, supra note 19, at 637 (quoting Ishak Englard, The Sys-
h;o&dldtu: A Critical Appraisal of Modern Tort Theory, 9 J. LEGAL STUD. 27, 49
(1980)).
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state OSHA plans often lack the resources and the expertise to
enforce these provisions adequately.

C. The Implication of Safety and Health Reforms for Injury
Prevention

It is undoubtedly too early to reach a final conclusion as to
whether any of these strategies will be effective in reducing
injuries and costs. Evaluating the results of this legislation is
further complicated by the fact that states have simultaneously
enacted measures which make significant changes in admin-
istration of claims and reduce the availability of compensation
for known disabilities. It will therefore be difficult to tell the
extent to which injury prevention is the cause of any reductions
in cost.

Nevertheless, it is safe to make three observations. First,
the current level of workers’' compensation costs finally appears
to be sufficiently high to spark interest in primary prevention;
the fact that the effort is being made at all is a positive
change. Second, given the past history of workers’
compensation, efforts that are simply designed to entice high
claims employers into changed behavior are unlikely to be
effective; premium discounts and consultative services, standing
alone, will not generate substantial improvements. Third, states
that enact legislation without addressing the need for increased
funding for safety activities are only engaging in token efforts
to reduce the hazards at worksites.

At this point, reforms appear to have produced reductions
in employers’ premium costs only in Oregon®® and Texas.®
Texas' reforms, which have been successfully challenged in
court, have been in place for too short a time to evaluate.’®

530. See Klein, saupra note 52, at 12 (showing NCCI sought rate reductions in
Oregon sterting in 1890).

531. Media reports indicate that Texas premium rates stabilized after years of
dramatic increases. See, eg., James M. Burcke, Texas Comp Reforms Working: Study,
Bus. INS., Sept. 28, 1992, at 22 (indicating that half of 139 Texas risk mansgers
responding to Business Insurance survey indicated that their workers’ compensation
coats dropped after Texas reform legislation went into effect in 1991); State Briefs,
NATL UNDERWRITER, Sept. 16, 1891, at 12. During the first six months of 1991, the
Texas Workers' Compenaation Commiasion reported that lost-time claims went down
9.19%, while litigation and administrative costs were reduced by 44.3%. The legisla-
tion was aleo widely eriticized, however, including by Texas Governor Ann Richardas.
Id. at 13.

532. The court in Texas Workers’ Compensation Comm'n v. Garcia, 862 S.W.2d
61, 103-04 (Tex. App.—San Antmuo 1993 n.w.h), held the Texas Workers’ Compen-
sation Act of 1989 to be i R to this deciai dered after
rehearing on October 1, 1993, did not appear to be fully formulated at the time of
this writing.
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At this point, Oregon stands alone as a state in which there
have been a consistent pattern of falling employer premium
rates over a period of years, demonstrating that there have
been successful cost reductions in the workers’ compensation
system.’® Prior to these reductions, Oregon's insurance rateg
had been increasing rapidly, and injury rates and claims costs
were among the highest in the country.® Recent reductions
in rates have been accompanied by drops in other key indica-
tors: the incidence rate of reported injuries fell by twenty-one
percent from 1989 to 1991; fatality rates dropped from 7.1 to
4.9 per 100,000, showing a reduction in every year from 1987
to 1992, during a period when the workforce grew by ten
percent; the number of accepted disabling claims decreased by
over thirty-three percent.’*

Three other critical changes occurred in Oregon during this
period of remarkable decline in costs and reported injury rates.
First, the enforcement of the Oregon OSHA (OR/OSHA) plan
was substantially strengthened. The number of employees
assigned to enforcement grew from ambout 90 to 243 and the
visibility of OSHA enforcement was vastly increased.*® Jack
Pompeii, administrator of the OR/OSHA program, says that
employers now practice safety because there are a sufficient
number of inspectors to “encourage” them not to ignore safety
standards; the inspectors are, he asserts, “hanging over the
state like a giant condor.”® The OR/OSHA program changed
ite focus from “happy worker posters and gimmicks" to
“ergonomics and engineering controls” during this period.’®
Meanwhile, assessed penalties rose from $1.0 million in 1987 to
$3.0 million in 1992 and the legislature increased the penalty
per violation."® Some of these fines are now being used in a
grant program to fund innovative safety and health training

533. See Klein, supra note 52, at 12 (noting that NCCI applied for an overall
rate reduction of 12% in Oregon in 1890). Rates continued to drop for three subse.
quent years: 11% in 1991, 11.4% in 1992, 4.3% in 1993. Oregon Law Resulted in
Fewer Accidents, Elevated Presence of State OSHA, Official Says, 23 O.S.H. Rep.
(BNA) 248 (Aug. 4, 1993).

534. ORBOON DEP'T OF INB. & FINANCE, OREGON WORKERS' COMPENSATION: MON-
ITORING THE K&Y COMPONENTS OF LEGISLATIVE RRFORM i (1993) [bereinafter OREGON
REPORT] (noting that in 1886, Oregon ranked sixth highest in average workers’ com-
pensation rates paid by employers and had one of the nation's highest occupational
injury and illness rates)

535. See id. at 2.

536. Telephone Interview with Jack Pompeii, aupra note 513; see also OREGON
REPORT, supra note 634, at 4.

537. Telephone Interview with Jack Pompeii, supra note 513.

538. Id
539. ORBGON REPORT, supra note 534, at 4.
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and related efforts.® Inspections are now triggered by high
claims experience;! the compensation program generates
quarterly reports which are utilized to set priorities to target
employers for regulatory inspections. Employers must
voluntarily seek consultative services; these services are not of-
fered after an enterprise is targeted for enforcement.*?

As the enforcement capabilities of OR/OSHA have
increased, so have the employer requests for voluntary consulta-
tive services to assist them in promoting safety without risk of
penalties; consultations increased from 502 in 1988 to 2,430 in
1992.%* According to Pompeii, “Enforcement drives the whole
system. If you've got weak enforcement, no one’s going to use
consultation services." Thus, the fact that Oregon employers
were saddled with comparatively high workers’ compensation
costs did not lead them to change their internal practices.
Enforcement activities may, however, have had this result.

Finally, with regard to health and safety, requirements in
the 1990 legislation for establishing safety committees are,
according to Jack Pompeii, a success.®® OR/OSHA monitors
compliance with safety committee requirements by, among
other things, inspecting minutes of meetings; if hazards
discussed at these meeting are not corrected, employers will
subsequently be cited for willful violations.?® Citations for
failure to comply with the requirements to establish these
committees grew from 131 in 1990 to 1014 in 19925

Second, workers’ compensation reform legislation enacted in
1987 and 1990 in Oregon made it more difficult for workers to
obtain benefits in certain instances. Many ipjuries and diseases
that were previously compensable are no longer compen-
sated.%® In particular, compensability of diseases resulting
from cumulative effects is more difficult to prove; diseases
caused by a combination of work and non-work-related hazards
are no longer compensable; and a new requirement for objective

540. Telephone Interview with Jack Pompeii, supra note 513.
Id.

542, Id

543. OREGON REFORT, supra note 534, at 4.

544. Telophone Interview with Jack Pompeii, supra note 513.

545. Id. Pompeii acknowledges that these committees do not “work as well in
nonunion facilities; but it's moving health and safety up a notch or two . . . empow-
ering people to do more than they did before . . . every little bit helpa.” Id

648. Id.

B47. ORBGON REPORT, supra note 534, at 5.

548. Refer to note 494 supra. Oregon now excludes many claims which have tra-
ditionally been compensated on the theory that employers must “take employees as
they find them.” OREGON REPORT, supra note 534, at 5.
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medical evidence is likely to exclude considerable numbers of
cases involving disabling back pain.* In addition, severe re.
strictions on palliative care and medical cost containment
efforts yielded significant savings after 1990.°® As one Oregon
administrator noted, the political “pendulum swung hard” in
1990 toward “giving insurers more tools to contain costs,”!
From 1988 to 1992, the total number of claims filed dropped
from 153,000 to 108,000;** it is difficult to assess how much
of this represents a decline in injury rates and how much
shows worker discouragement as a result of the compensability
changes in rules governing compensability of claims.

Third, the state fund, SAIF, administratively reduced the
number of claims it paid and increased the number it de-
nied.® SAIF now insures about one-third of the employers in
Oregon.®® While the head of SAIF credited most of the costs
reductions “to legislative redefining of what is a compensable
injury,”™* others think that SAIF artificially, but effectively,
forced costs down by the simple approach of refusing to approve
claims.®® An investigation of SAIF’s practices has led to a
higher approval rate.®’

Officials in Oregon acknowledge that sinking workers'
compensation premium costs are a reflection of several, inter-
locking variables.®® Nevertheless, it appears that premium
rates began to drop before both the SAIF administrative re-
duction in claims approval and the 1990 workers’ compensation
reform legislation reduced the availability of medical benefits
and narrowed the compensability of claims.®® The Oregon
effort differs materially from efforts to improve safety and

b549. OREGON REPORT, supra note 534, at 5.

_550. Telephone Interview with Larry Niswender, supra note 494. SAIF, the state
insurance fund, reported that its medical payments declined from $80 million in
1990 to $64 million in 1991. Id

661. Id.

662. Id.

5563. See, €8, Meg Fletcher, Oregon Probes State Comp Fund, Bus. INs., Apr. 20,
1992, at 3 (stating that SAIF's denial rate on claims was, for a period of time, dou-
ble that of commercial insurers active in the Oregon market).

gg;. '[l::laphonn Interview with Larry Nisawender. supra nots 494.

. uise Kertesz, Oregon Reforma Still Yield Savi Bus. .,
1991, at 54, iel vings, Bus. Ins., Sept. 28,

566. See Stuart Silverstein, Oregon's How-To Book on Repairi !

. . pairing Workers' Compen-
sation, LA. TIMES, Nov. 20, 1991, at Al, A26, A28. e

:g;. 'Il";le;b;m- interview with Larry Niswender, supra note 494.

. ; Telephone Interview with Mary Dora, Divisi f Workers’ Co i
(©ct 26, 109%, on of Workere' mpensation

659 ) _Telepbor.m Interview with Mary Dora, supra note 568. Dors suggests that
the initial premium drops reflect agg ive safety enfc while the more re-
cent ones may be the result of benefit reductions. /d.
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reduce costs solely through manipulation of the compensation
system; it acknowledges that employers are not adequately
motivated by workers' compensation incentives alone. The
intertwining of compensation and regulation, together with the
allocation of significant state resources to preventive activities,
appears to create a profoundly different—and more posi-
tive—effect on real injury rates.

V. CONCLUSION

When the Commission on State Workmen's Compensation
Programs issued its report in 1972, concern for benefit
adequacy shaped the political debates ebout workers’
compensation reform. Now, anxiety about costs controls these
discussions. Existing evidence unequivocally supports the
conclusion that more effective prevention of occupational injury
and disease would yield both cost savings for employers and
less disability for workers. If our goal is to reduce costs without
penalizing injured workers, we must confront the failure of
exploding costs to spur efforts at primary prevention.

It is tempting to conclude that the optimal solution to this
problem is to boost employers’ economic incentives by
increasing and clarifying the internalization of these costs. But
this approach creates an inescapable tension: expanding
incentives in order to encourage prevention is likely to result in
employers’ use of managerial authority to discourage the filing
of legitimate claims or to engage in other problematic cost
reduction strategies. The use of this escape valve by
knowledgeable employers may be an economically rational
response; it fails, however, to meet the dual goals of cost
containment and injury prevention.

In contrast, the Oregon experience provides strong evidence
that the coordination of regulation and compensation yields
both improved safety and decreased compensation costs. This
may, in fact, be the only approach which can meet these dual
goals. Its success requires the forging of a new political
compromise: expansion of safety regulation in exchange for
decreased escalation of workers’ compensation costs. The
legislation passed in the last few years in many states indicates
that a national consensus is in fact emerging around these
principles.

Unfortunately, the current combination of state and federal
compensation and regulatory programs makes this coordination
difficult in many states. Those states with state OSHA plans
can emulate Oregon’s model. As long as compensation programs
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dom, unequivocally made every one of the Lanham Act's existing . ' - NOTE .‘
remedy [{mvisions applicable to all section 43(a) violations, regardless
of ¢ ication. In effect, Congress acquiesced to an unsound judicial
t 1 that had evolved in the federal courts. A better, more logical,

and mox_e_ complete solution would have been to create separate reme- . .
dy provisions for section 43(a) violations. . : RECONCILING CONFLICTS BETWEEN THE

Congress‘also blundered when it failed to address the issue of con- : i AMERICANS WITH DISABILITIES ACT AND THE
sumer s.ta.nfimg under scction 43(a). In blatantly avoiding its legislative . NATIONAL LABOR RELATIONS ACT TO
responsibility, Congress gave absolutely no guidance to a badly frag- - ACCOMMODATE PEOPLE WITH DISABILITIES
anwd federal court system. Instead of making the wrong choice, as .
with the wholesale incorporation of section 43(a) into the Lanham Act . Rose Daly-Rooney”

remedy provisions, Congress made no choice. Instead, Congress

s.hould'have explicitly granted consumers standing to sue under sec-
tion 43(a). ) "INTRODUCTION

Imagine being consulted to provide legal advice to the following
employers: (1) The personnel director of a large metropolitan public
school district who has hired a man with a mental disability to work
as a janitor for the school district. The employee receives training
assistance through a job coach under the auspices of another state
agency that provides vocational rehabilitation. With training, he has
learned the job functions at a specific school site. Because he has less
seniority, however, he has been bumped from his position by senior
employees on several occasions pursuant to the terms of a collective
bargaining agreement. Each time he has had to be retrained for a
position at the different site. He now complains that this is not a rea-
sonable accommodation under the Americans with Disabilities Act.'

. (2) An office manager for an advertising agency who has hired a
deaf applicant to work in a word processing department. The position
requires extensive typing and proofreading with written instructions
accompanying each project. On a rotating basis the five workers in the
unit answer the phone for their department, usually consisting of in-

* The suthor has served for more than six years as an sdvocale in the Developmental Disabili-
ties and Advocacy Program st the Arizona Center for Law in the Public Interest, where, commencing
in August 1994, she will be a Skadden Fellow practicing employment law on behalf of people with
disabitities. .

1. ‘This example is similar to the facts of a complaint pending before the EEOC that was repon-
ed in 3 HIGHLIGHTS TO DisABILITY L. REP. 8 (Feb. 3. 1993). Additional circumstances for the exam-
ple were added for purposes of creating the hypothetical.
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house calls inquiring about a project’s status. The office manager is
unsure whether she may eliminate phone answering from the job
duties listed in the job description in the collective bargaining agree-
ment to accommodate the deaf applicant.

(3) A factory owner who employs over two hundred workers each
of whom work on one of three shifts. An applicant who uses a wheel-
chair seeks the first shift because he relies on public transportation.?
The accessible route ends before the second shift is over so that he
could travel to work but not home unless he is hired for the first shift.
Openings on the first shift are granted to senior employees. The em-
ployer does not know if she can make an exception to permit her to
hire this applicant.

To provide legal advice to any of these employers requires an ex-
amination of the effect of collective bargaining agreements on the
employer’s duty to provide reasonable accommodations to qualified

individuals with disabilities under the Americans with Disabilities Act -

of 1990 (ADA)”

This Note will argue that the terms of a collective bargaining agree-
ment should be one of numerous factors taken into consideration when
determining whether a proposed accommodation is reasonable. A
conflicting provision in the collective bargaining agreement, standing
alone, should not be dispositive of a finding that the accommodation
is unreasonable. This Note will advocate the use of a multifactorial
test* to evaluate the reasonableness of a proposed accommodation that
conflicts with the collective bargaining agreement.

I. BACKGROUND

A. Regquirements for Employers Under the ADA

The Americans with Disabilities Act requires numerous individual-
ized determinations by employers making employment decisions about
people with disabilities. Evaluating whether an individual is disabled
is the first of these individualized inquiries. Disability is defined as “a
physical or mental impairment that substantially limits one or more of
the major life activities of such individual.™ Generally, there are no

2. Although the Americans with Disabilitics Act also requires that the barriers to accessible mass
transportation be eliminsted, the time lines for reaching compliance wi! continue to result in similar
inequities until full i can be i See 42 US.C. §§ 12141-150 (Supp. [ 1990).

3. See id. §§ 12101-213.
4. See infra notes 134-142 and accompanying text.
5. 42 US.C. § 1210202)A) (Supp. [T 1990). See alto id. §§ 12102 2XB)HC) (defining disabil-
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categorical determinations. Accordingly, not all pf-:ople wn.h ep(lilet!)s?rt
are disabled; and conversely, not all perso‘ns with attention defict
disorder are disabled under ADA slandard's.. '121e employf.r mu;t l;‘n-
derstand what qualifies as a “‘major life_, activity” to qaeljmlne w etl;r
a job applicant should be considered <j]|s_abled.. Workmg.ls a n.laj.ordn.c
activity.” Determining whether an indlv.ldual is su.bslanu_al.ly lu;ute ]l(n
a major life activity® and specifically in the major activity of work-
ing’ individualized inquiries. B
mgO:::: a:ilrsloirl::‘l(;l\lfidual meets ?he statutory deﬁniti(.)n of di§ab|luy, he
must otherwise be qualified to perform the essential fu_ncul?ns c?f the
job either with or without a reasonable 'accommodauon. .Thxs ;e—
quires (1) distinguishing between the funcu?ns that are essential rlat er
than marginal to the job" and (2) assessing w!\elher- the emp oyee
with a disability could perform the essential function with or without a

accommodation. o )
m’:‘.;l:a:ll;A prohibits a covered emplqyer from discrim'maung agal:lsl
a qualified individual with a limitation by not mal.un.g lzeasc‘)zm'irh e
accommodations to the known physical or mental limitation. e
ADA envisions that an employer’s efforts to reagmably accommodate
individuals with disabilities may take the following forms:

“ impai " or *being regarded a3 having such an impairment” b\n
ivhch.y'u: do.umnc:dre:'ul:xh e Impmmeo:( e ® commodat and therefore will not be dis-
cussed in this note). i

6. There arc some conditions which are no(covemdmndenheADA. 'Man;,;o_u')
7. Interpretive Guidance on Title 1 of the Americans with Dissbilities Act. 29 CFR. § ()

1993). . o ;
( 8. Id. §% 1630.2()2XiMiii) (including such factors ss the nature and m'lcmy oﬂh‘e |m|r:=::
the duration or expected duration of the impairment; and the pennnncnl or long lerm impact.

permancnt of long term impact, of or resulting from the impainment).

9. id. § 1630.2 GN3Xii). Including such factors as: )
(A’)ﬂ\egeomphiﬂluulowhi:hd\eindlkulhnl.usa\lble access, .
(B) The job from which the individual has been disqualified because of n impairment,

and the number and types of jobs utilizing similar training, kmwledge skills or abilities,
within that goographical area, from which the individual is also disqualified because of the
impairment {class of jobs); and/or ) ) o
I“‘P('(IZ) The job from which the individual has been disqualified because of an lmpur'menn
and the pumber and types of other jobs not utilizing similar Inininl;. h-owledge. .:hllx or
abilities, within that geographical ares, from which the individua! is also disqualified be-
cause of the impairment.

. 42 US.C. § 12111(8) (Supp. I 1990). ) .
:tl' lnu:pletiv: Guidance on Tite | of the Americans with Disabilities Act, 29 CFR. app. §
1630.2(0) (1993).
12. id. s app. § 12112(bXSKA)-
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[M)aking existing facilities used by employees readily accessible to and usable
by individuals with disabilitics; and job mu'ucmnng part- -time of modlﬁed
work schedules, reassignment to a vacant p i
of equipment with devices, appropriate nd;usuncm or modnﬁunon of examina-
tions, training materials or policies, the provision of qualified readers or inter-
preters, and other similar accommodations for individuals with disabilitics.”

Congress intended that the ADA would level the playing field be-
tween disabled and non-disabled employees and applicants. Recogniz-
ing that individuals with disabilities experience staggering levels of
unemployment and poverty, Congress attempted to substantially allevi-
atc a major obstacle to their employment — reliance on the cost and
inconvenience of accommodations as grounds for not employing oth-
erwise qualified people with disabilities. '

According to a Louis Harris poll cited by the Senate Committee
considering the ADA bill, “about 8.2 million people with disabilities
want to work but cannot find a job.”" Testimony presented to the
committee indicated that the major categories of job discrimination
faced by people with disabilities include the failure to provide or
make available reasonable accommodations.”

In designing a reasonable accommodation standard, Congress in-
tended an interactive process to take place between the employer, the
employee, and outside resources. Although the employer should
consider those alternatives preferred by the employee, the employer is
ultimately free to choose the least costly, effective alternative."”

The defenses of undue hardship and business necessity set bound-
aries on the lengths an employer must go in order to accommodate the
applicant or employee with a disability. If an employer proves that the
accommodation would pose an undue hardship on the operation of the
business, the accommodation is not required." If the employer ade-
quately demonstrates that maintaining a standard, test, or other selec-

13. See ld. at app. § 12111(9).

14. S. REP. NoO. 116, 10ist Cong., 15t Sess. 32 (1989) and H.R. REP. NO. 485, 10ist Cong., 2d
Sexs. 41 (1990); reprinted in COMM. ON EDUC. AND LASOR, 10Ist Cong. 2d Sess., LEGISLATIVE
HISTORY OF PUBLIC LAW 101-336, THE AMERICANS WITH DISABILITIES ACT. 107 (1990) [hercinafier
Legisiative History of the ADA).

15. M.

16. Interpretive Guidance oo Titlke 1 of the Americans with Disabilities Act. 29 CF.R. app. §
1630.2(0) (1993).

17. Id ot app. § 16309.

18. id st app. § lml(‘ilnduhudshnpldalwnymmndmmMmldhemly
costly, or disruptive, or that would fundamentally alter the nature or operation
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tion criteria is a business necessity, she may be excused from elimi-
nating that standard even though it has a disparate impact on workers
with disabilities."”

B. Impact of the Collective Bargaining Agreement on the ADA Duty
to Accommodate

Entering into this rather private interactive process between the
employer and the applicant with a disability are the rights of the other
employees as summarized in the collective bargaining agreement. The
National Labor Relations Act (NLRA)® regulates the relationship
between labor unions, as duly authorized representatives of employees,
and employers. This statute and its corresponding regulatory provi-
:f»ions proscribe unfair labor practices related to the collective bargain-
ing agreement.

Certain actions by an employer represent unlawful labor practices
under the NLRA. Those unlawful labor practices which are pertinent
to the duty to accommodate include refusing to bargain collectively
with the representatives-of the employees;* unilaterally modifying or
ignoring the terms of a negotiated collective bargaining agreement;?
implementing a policy affecting represented employees without nego-
tiating the policy through the union;” and engaging in individual
dealing with union members.*

Collective bargaining agreements generally cover rates of pay,
wages, hours of employment, and other conditions of employment.”

19. An employer may also defeat & claim of discrimination for uﬂn(nnmdud.wu.urlelee.uon
mluud\nl\ulnndvunmddupuu:unpnaupmpenplemmdanhhuaifllupmlobe(l)
joblthled.ﬂ) i with business y, and (3) its perfc cannot be by

reasonable acoommodation. Id at app. 41630150:)

20. 29 US.C. §§ 151-191 (1988).

2L K § 158axS).

2. M § 1384).

23. M- § 158(a)S).

24. Id. § 158(aX1). But see id. § 15%(s) (permitting an ption from the requi of dealing
with ives when the adj is i with the terms of the collective bargaining

coatract or agreement thea in effect and the bargaining representative has been given the opportunity
o be preseat &t such adjustment).

Section 159 of the NLRA raises another potential conflict betwoen the NLRA and the ADA
which is oot addressed in this Note, but was addressed in Jules L. Smith, Accommodaring the Ameri-
m#Mh:MmeWWUMIhMISM
RELATIONS LJ. 273, 277 (1992). The conflict is whether the to deal with

interferes with the right of the employee with a disability to confidentiality regarding his/her condi-
tion under the ADA.

25. See gemerally BASIC PATTERNS IN UNION CONTRACTS (BNA od., Bth od. 1975).
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Provisions of collective bargaining agreements usually address dis-
charge and discipline, insurance, pensions, grievances and arbitration,
income maintenance, hours and overtime, holidays, layoff, rehiring,
worksharing, leaves of absence, vacation, wages, working conditions,
safety, and seniority.”

Seniority provnsnons are found in the vast majority ‘of collective
bargaining agreements.” Seniority, i.c., the length of continuous ser-
vice with an employer, is generally used to rank employees for vari-
ous employment actions, such as layoff, promotion, and transfer.”
Seniority may be the sole factor, the determining factor, an equal
factor, or a secondary factor considered only when other factors are
equally considered in making these employment decisions.”

C. How the Conflict Emerges

Whenever an employer proposes an accommodation that contradicts
the collective bargaining agreement, a conflict between duties
emerges. Conflicts that commonly emerge include granting a shift
change, transfer, or assignment to a light duty position® for a person
with a disability who does not have the prerequisite seniority to bid
competitively. Often preferential shifts and assignments may require a
minimum number of years of service before the employee can bid for
the position. Similarly, workers with more seniority may “bump”
workers with less seniority from positions under the terms of some
agreements. If an employer freezes a position to accommodate a work-
er with a disability that position has been exempted from the competi-
tive bidding process set up in the private agreement.

Another potential conflict might emerge if an employer made an
exception to a general policy for a worker with a disability” where

Id = i
Id. a1 85,
Id ut 89,
4. st 66. ’
Carter v, Thech, 822 F.2d 465 (4th Cir. 1987). Bnn;m;lnacumwmmtkdmbdlwmAd
of 1973, plaintiff claimed that he was entitied to & b ofsp transfer
Dlhﬂlﬁﬂywmdhumlymﬂnllﬂlldﬂypmum&llmﬂc
which dated that those positions be assigned to employees with a

specified amount of sealority. id. st 467.

31. Wimbicy v. Bolger, 642FS|||;|)48| (W.D. Tean. 1986), qff'd, 831 F.2d 298 (6th Cir.

.8?5?4.'4!8

1987) (claiming his the motivation for his ination, was caused by a ser-
WMW)WM&:.M«HINMG:WM but the transfer he
requested fell within those covered by the collecti Ulti the request for

a transfer was not upheld by the court because. in part, plaintiff did not take the proper sieps 1o re-
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no exceptions were available to the other workers under the collective
bargaining agreement. For example, an employer may have an absen-
tee policy stated in the collective bargaining agreement whereby em-
ployees are discharged for more than eight absences per quarter. If the
employer granted an exception for an employee with a disability who
needed twelve days each quarter to take leave for necessary medical
treatment, the letter of the agreement would be violated. Also, some
collective bargaining agreements include descriptions of jobs. If an
employer restructured a job and reassigned nonessential duties to other
workers in a manner that altered the duties set out in the job descrip-
tions, the employer technically would be violating the agreement.

Of all of these areas of potential conflict, the role of seniority in
light duty assignments, transfers, and reassignments pose the thorniest
problems for employers because the rights of one worker are pitted
against the rights of another. If an employer wishes to accommodate
an individual with a disability by a transfer, assignment to a part-time
or modified position,® or reassignment, the collective bargaining
agreement would require that the bidding procedures of the contract
be utilized. When competitive bidding procedures are followed and a
more senior employee bids on the position, the seniority provisions
most often require that the senior employee be placed in the position.
Such a strict adherence to a collective bargaining agreement can es-
sentially prevent qualified persons with disabilities from obtaining
such positions.

qmnhemfuﬂmghlhgummIdummuundlnmmnmnmsfmmybepoununl
asccommodations subject to the provisions of &

32, Jasany v. United States Postal Service, 755 F.2d 1244, 1251 52 (6th Cir. 1985). Plaintiff was
hired by the United States Postal Service as a Distribution Clerk, Part-time Flexible, Machine Quali-
fied. The job included dutics working as an operator of & mail sorting machine and manual distribu-
toa. The operation of the machine caused an exacerbation of plaiatiff’s pre-existing eye condition.
He was unable 0 perform these duties and was termi In Lieu of scrmination, plaintiff sought
cither t0 share the work as an “elliod man”™ or pert-time schodule on the machine. The court noted
M‘nucwmmdnmdpammuwdnnmofmupoum . [and] . . . tha

an employer cannat be roquired o » bandicapp p by ing a job
which would usurp the kegiti tights of other in a collective bargaini " ld.
at 1251-52.
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IL. ANALYSIS

There is evidence in the language of the statute and regulations,
guidance from the EEOC,” legislative history, the nature of col-
lective bargaining agreements, and sound public policy that a multi-
factorial test should be used to balance the rights of the senior worker
and the less senior worker with a disability. Because no cases have
been decided to date under the ADA, the analysis also includes a
review of pertinent cases decided under the Rehabilitation Act. These
cases are not dispositive of the test to be used under the ADA, how-
ever, because of several key differences between the Rehabilitation
Act and the ADA.

A. Case Law Under the Rehabilitation Act”

Until a case is decided under the employment provisions of the
ADA, it remains unknown how the courts will resolve conflicts be-
tween terms of collective bargaining agreements and proposed accom-
rfmodations. One commentator recommends that courts defer to collec-
tive bargaining agreements as has been done under the Rehabilitation
Act.® Another commentator suggests that the duty under the ADA is
different from the duty under the Rehabilitation Act and “should be
capable of mitigation by the provisions of a collective bargaining
agreement only under extraordinary circumstances.””

Although at least one district court acknowledged that the terms of
a collective bargaining agreement should be a factor in analyzing
reasonableness of a proposed accommodation,™ many courts deciding

33. Interpretive Guidance on Title T of the Americans wi isabiliti
(630 o ith Disabilities Act, 29 CF.R. app. §

34. Legislative History of the ADA. supra note 14, a1 107.

35. 29 US.C. §§ 701-796i (1988).

36. See generally Jules L. Smith, A di the icans with Disabilities Act to Collec-
tive Bargaining Obligations Under the NLRA, 18 EMPLOYEE RELATIONS LJ. 273 (1992).

37. See Joannc Jocha Ervin, Reasonable Accommodation and the Collective Bargaining Agree-
ment Under the Americans with Disabilities Act of 1990, 3 DET. C.L. REV. 925, 927 (1991).

38. Dexler v. Tisch, 660 F. Supp 1418, 1424 a1 8. 7 (D. Conn. 1987) (noting that “{wlhile the
collective bargaining agreement cannot override fedcral law regarding employment of the handi-
capped. its provisions are factors o consider in analyzing the bk ofs acoon-
tmodation™). The court altimately found that Mr. Dexker, who had achondroplastic dwarfism, could
qukwmﬂwuusmmdmywhdﬂm.mmdueolhc-
tive bargaining did not come into play under the accommodations proposed by Mr. Dexler. /d, See
also Bey v. Bolger, S40 F. Supp. 910 (E.D. Pa. 1982) (holding that & five year minimum seniority for
fight duty was ble and ially related o ished goals, while deeming placement of
the employec with a dissbility in that position was unreasonablc).
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cases under the Rehabilitation Act have adopted the equivalent of a
per se rule; if a proposed accommodation conflicts with the terms of a
collective bargaining agreement, the accommodation is not reasonable.

Although the sponsors of the ADA drew upon the regulations and
case law of the Rehabilitation Act to create the ADA, it was also their
intent to “create a statute that [could] stand on its own and not be
dependent on incorporation by reference to regulations issued under
Section 504.™® For the following reasons the ADA should stand on
its own in utilizing a multifactorial test to resolve the reasonableness
of an accommodation in the face of a conflicting collective bargaining
provision. First, the majority of the cases under the Rehabilitation Act
are distinguishable from cases that will be brought under the ADA.
Second, & per se rule provides over-inclusive protection for workers
with seniority. Third, federal workers with disabilities need less pro-
tection offered by a per se rule than do workers in the private sector.

1. Cases Under the Rehabilitation Act Are Distinguishable

Although the ADA provisions track some of the regulations and
decisions of the Rehabilitation Act, the ADA is different in two key
ways. Unlike the Rehabilitation Act, the Americans with Disabilities
Act listed reassignment, as a method of accommodating employecs
with disabilities.® Also different is a tripartite standard that the em-
ployer must meet to establish a defense of business necessity under
the ADA.Y These variances will yield different results for cases with
similar facts brought under the ADA.

Cases, such as Carty v. Carlin® Alderson v. Postmaster
General® Jasany v. United States Postal Service,* Dancy v.
Kline,® and Carter v. Tisch® are cited for the proposition that an
accommodation is unreasonable if it conflicts with the collective bar-
gaining agreement. These cases discuss whether reassignment is a
contemplated alternative for accommodating the worker with a dis-

39. Legisiorive History of ADA, Vol. 3 of 3, supra nolc 14, st 2219-20 (written response by Chai
Feldblum, Legal Counsel to the American Civil Liberties Union and a drafier of the ADA bill. to the
Honorable James Senscnbrenner).

40. 42 US.C. § 12111(9) (Supp. lI 1990).

41. See supra note 19.

42, 623 F. Supp. 1181 (D. Md. 1985).

43. 598 F. Supp. 49 (W.D. Okla. 1984).

44, 755 F2d 1244 (6th Cir. 1985).

43, 639 F. Supp. 1076 (N.D. IIl. 1986).

46. 822 F. 20 465 (4th Cir. 1987).
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abxl'lly. In ea.ch of these cases, federal employees working under col
l?cuve bargaining agreements requested the accomrhodation of a s
signment lo.a position where they could perform the essentjal fr:as-
tions of _t.he Jjob. Each was decided on a premise that an employee vas
only entitled to an accommodation if he could perform thf f:nctiwas
:g utll:e' prceasmt jobcwil(h"or without an accommodation. In dicta, Ies
ourt in Carty v. Carlin®” noted that “such a reassignment migh
viola ' i
agmt;:::s' employees’ rights secured by the collective bargaining
In Carty V. Carlin,® the plaintiff had worked for the United Sta
Postal Service (USPS) for over fourteen years as a mail oollectms
messenger‘and later as a custodian. Due to severe depression 03
other medical conditions, Mr. Carty was temporarily reassigncdm:o

?cxfonn the job of custodian with an accommodation.® When it was
n(;.;'und T:]t' he could.not pert_'onn those duties, the court held he was
a qu: ified handicapped individual despite his abilities to perfo;
as a clerical worker.®! pertemn

The inclusion of reassignment in the AD i
1 A as an option in the me
of acl:gnunodauons wosxld !mvc probably resulted in Mr. Carty bei::
ﬁm:h . :F) ;ccommodal.m{l if he was working for an employer covered
Y | . As. an existing employee with a disability, he would be
entitled to reassignment to the iti ,

'h AAnBthcf difference affect.mg the outcome of cases determined under
i mcuon .: clts ;hat the QD:; Imposes a higher standard than the Rehabi]-
oo At lor establishing a defense to a discriminiato, use of
qt'mhﬁ'camn standfn-d, test, or selection criteria. The ADrK cmat:s :
:;!)la_:mte test: (1) Job-rcllatedness, (2) business necessity, and (3) in-
tlity to be accomplished through reasonable accommodation.®

47. 623 F. Supp. 1181 (D. Md. 1985).
48. Id. ot 1189,

49. id.

50. M

SLoM

32 See supra note 19,

1994] RECONCILING THE ADA WITH THE NLRA 397

Such a test was not set out in the statute or regulations of the Rehabil-
itation Act. Under the Rehabilitation Act, some courts applied a wa-
tered down legitimate business standard,” while other courts applied

" the lone element of business necessity.*

This more stringent standard will not be met by circumstances
accepted by courts utilizing the less rigorous standard of the Rehabili-
tation Act. For example, in Daubert v. United States,® Ms. Daubert
applied to the USPS as a part-time distribution clerk. She satisfied the
job requirements despite a disclosed history of preexisting back prob-
lems. The USPS later converted a job function from dragging mail
sacks to loading a large dolly with mail sacks. After this change, Ms.
Daubert began experiencing back problems and was temporarily as-
signed to light duty where she rewrapped parcels. She underwent a
fitness-for-duty examination by USPS medical officer and was de-
clared unfit for duty because of her back disability. She was ultimately
discharged.

Although the federal district court held that she had established a
prima facie case of handicap discrimination, the USPS defeated the
claim by establishing a legitimate business reason for Daubert’s termi-
nation; “[The USPS) was legally incapacitated under its national union
contract to modify the job requirements of a distribution clerk-ma-
chine operator or create an exception due to her back injury.”*

Ms. Daubert asked for either an accommodation of permitting her
to perform part of the duties or of transferring her to light duty work.
Both options were foreclosed because of seniority provisions in the
collective bargaining agreement. There was no discussion that another
worker wanted the position or if reassignment of nonessential duties
would have burdened other workers. If the facts in this case had been
tried under the ADA standard, however, it is unlikely that a covered
employer could have satisfied the ADA’s standard because there were
no reported facts that the accommodations she requested would have
actually harmed the rights of other workers or jeopardized the effi-
ciency of the business.

53. See generally Jasany v. United States Postal Service, 755 F24 1244 (6th Cir. 1985); Daubert
v. United States Postal Service, 733 F.2d 1367 (10th Cir. 1984). ~ .
54. See Davis v. Frank, 711 F. Supp. 447 (N.D. IlL. 1989).
5. 731 F.2d 1367 (10th Cir. 1984).
Sh1d a1 1369,
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2. A Per Se Rule Is Over-Inclusive

In addition to the court in Daubert,” other courts were concerned
that the rights of people with disabilities under the Rehabilitation Act
should not usurp the legitimate rights of employees under a collective
bargaining agreement.*® However, the legitimate rights of non-dis-
abled employees may be protected under a multifactorial test without
sacrificing the goals of the ADA.

When a per se rule is invoked by a court, a proposed accommoda-
tion will be deemed unreasonable if it conflicts with a provision of the
collective bargaining agreement, even if another worker’s legitimate
rights are not involved. For example, an accommodation of restructur-
ing the duties of the job would be per se unreasonable if the job du-
ties are different in the collective bargaining agreement. Moreover,
where positions are available only to employees with a specified se-
niority, it is difficult to argue that another employee’s rights are being
violated if no qualified employee bids for the job.

In both Dauberr® and Carty, the courts did not discuss whether
another, more senior employee was bidding for the position which
would have accommodated these employees with disabilities. The per
se rule invoked by the courts under the Rehabilitation Act failed to
provide a framework for evaluating when a conflict would usurp the
legitimate rights of other workers. Therefore, the per se rule pro-
tected the letter of the agreement even in cases where no legitimate
rights of union members were at stake.

3. Workers with Disabilities in the Private Sector Need Greater
Protection

The ADA applics to nearly every employer, except the federal
government and employers with fewer than twenty-five employees.®
Whether the courts have fairly interpreted the Rehabilitation Act to

that rights under that Act cannot prevail over rights created by a

57. i

58. Jasany v. United States Postal Sesvice, 755 F.2d 1244 (6th Cir. 1985); Canty v. Carlin, 623 F.
Supp 1181 (D. Md. 1985).

59. See supra note 55.

60. See supra note 42.

61. See also Ervin, supra note 37, at 950 ( “[Tlhe opinions are . . . noteworthy in the absence of
a mationale.”™). ) '

62. 42 USC. § 12111{5XA) (Supp. I 1990).
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bona fide seniority system, justification remains for not applying the
same rationale for cases under the ADA. An applicant or employee of
the United States government has additional protections that applicants
and employees of other covered employers do not possess. These
protections include Constitutional protections, most notably substantive
and procedural due process and equal protection. These protections,
while also available to employees of state and local government cov-
ered by the ADA, are not available to the employee with a disability -
in the private sector.

These protections make a person with a disability less vulnerable to
arbitrary decisions by the state and afford them protections when they
are affected by an adverse decision. In Ciry of Clebume v. Cleburne
Living Center,® the United States Supreme Court invoked an elevat-
ed rational basis test more akin to intermediate scrutiny® to overtum
a zoning ordinance that had a discriminatory impact upon the living
arrangements of persons with disabilities.

Congress intended for the federal govenment to become a model
employer of people with disabilitics.? The federal government is re-
quired to take positive steps to employ and advance qualified handi-
capped persons under the Rehabilitation Act. The affirmative action
component helps to ensure that steps will be taken to recruit and se-
lect people with disabilities for federal employment. The positive steps
include special hiring programs offered exclusively to persons with
disabilities. An example of a special hiring and training program for
people with severe disabilities was described in Davis v. United States
Postal Service.*

The statutory and regulatory language, guidance by EEOC, and the
legislative history of the ADA demonstrate that the duty to provide a
reasonable accommodation is greater than the duty carved out by the
courts under the Rehabilitation Act.

t

63. 473 US. 432 (1989).
64. Id a1 458 (Marshall, J., concurring in part and dissenting in pert). Chastising the majosity.
Marshall stated, “The refusal to acknowledge that something more than mini loaality is &t

work here is. in my view, unfortunate . .. * /d. at 459. He referred to the scrutiny in this case as
"second ordec” rational review. /d. mt 458. .

65. 29 US.C. § 791(b) (1988).

66. 675 F. Supp. 225 (M.D. Pa. 1987) (describing 8 special program in which people with severe
disabilities were hired in a noncompetitive process for training and permanent hiring if they ister met
pecformance standards).
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B. Stawutory and Regulatory langﬁage

The language of the ADA suggests that collective bargaining agree-
ments should not be the sole factor in determining reasonableness of
an accommodation. Specific references in the statute and regulations
prove that the existence of the collective bargaining agreements is
only one factor among others in this evaluation. Just as important in
interpreting the ADA is the exclusion of a provnslon to protect seniori-
ty systems.

1. Specific Language About Collective Bargaining Agreements

The ADA defines unlawful discrimination as the “participation in a
contractual or other arrangement that has the effect of subjecting an
applicant or employee of the employer to discrimination.”” The em-
ployer cannot engage in actions through a contractual arrangement that
would be discriminatory if committed directly by the employer.* The
regulations define contractual or other arrangements to include collec-
tive bargaining agreements with labor unions.* Therefore, the plain

language of the statute, together with the regulations, prohibit an em-

ployer from refusing to accommodate an individual with a disability
solely because of an inconsistent term in the collective bargaining
agreement.™ Complying with a term of an agreement which preclud-
ed providing a reasonable accommodation would be tantamount to
directly refusing to provide the accommodation.”

67. 42 USC. § 12112(0)2) (Supp. 11 1990).

68. Sugtumllylirvln.mnolel'l u9‘ll (exploring the theary that the labor unions also
bave a duty (o make bl foc empl with disabilitics under the Americans
with Disabilities Act).

69. 29 CFR. § 16306 (1993).

0. The regulations that implement the Rehabilitation Act have some similar provisions regarding
ooatractual relationships.

A recipient may not psrtici ina or other relationshi d\nhnlheen'euo(

ing qualified handi d i or 1 to discril [ by

lebmmmnmlhnpnmrmedmhm include relati with
and referral agencies with {abor unions . .

34 CFR § 104.11 (aX4) (1993).
&m:h-hhmmhpmnghADAMMmhwmnm

wactual or other " 29 CFR. § 16306 ()
(1993); see also 34 CFR. |IOHI(lm)ﬁklmpiuulnbhphonbwwimmmbpmh
not affected by any i i ¢erm of any colk to which it is a party™).

1. Legislative History of the ADA, supra sote 14, at 332-33 (explalning this section by stating
“the basic intent of this provision is that any entity may not do through a contractual provision what
it may oot do directly™).
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The language of the regulations point to Congress's reliance on
multifactorial approaches in making determinations under the ADA,
For example, there are multifactorial approaches for determining
when: (1) a person is substantially limited in a major life activity;”
(2) a person is limited in the activity of working;™ (3) the job func-
tions are essential;’ and (4) an accommodation poses an undue bur-
den™

This reliance on a multiplicity of factors in making determinations
demonstrates a general unwillingness to use a per se approach. A per
se approach in which the terms of a collective bargaining agreement
cither always or never outweigh the rights of an individual with a
disability would be inconsistent with the multifactorial approach used
throughout the ADA.

2. No Express Exemption for Bona Fide Seniority Systems

Absent from the language of the ADA is any provision to exempt
seniority systems. To protect seniority systems, Title VII of the Civil
Rights Act of 1964 included a provision which excluded from the
scope of unlawful employment practices the “appl[ication) of different
standards of compensation, or different terms, conditions, or privileges
of employment pursuant to a bona fide seniority . . . system.”™

If Congress wished to exempt the application of different terms,
conditions, or privileges of employment based on seniority systems, an
express provision patterned after Title VII would have been incorpo-
rated.” Excluding seniority systems would have been inconsistent
with the findings and purpose of the ADA as set out in the statute.
Congress found that discrimination against individuals with disabilities
persists in employment and other areas key to gaining access to em-

72. See supra note 8 (listing factors idered in the ination of al limitation of a
major life activity).
73 See supra note 9 (listing factors i in the ination of ial limitation of

. A noa-cxhaustive Im of factors that nuy be consndewd in deu.'mnmng essential job functions
include: (i) the emp s as which are ; (i) written job descriptions
prepared before advenising or imterviewing applicants for the job: and (iii) the amount of lime spent
oa the job performing the function. 29 CF.R. § 1630.2(nX3) (1993). '

5. See supra note 18.

76. 42 US.C. §§ 2000¢-2(h) (1988).

T1. Exvin, supm note 37, at 962 (excluding seniocity systems from the scope of unlawful employ-
ment practices was intentional, Ervin argues, because Congress presumedly knew the exception was
being read into discrimination cases under § 504, and therefore Congress did not make such & coun-
tcrpart in the ADA).
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ployment, such as transportation and public accommodations. Individ-

uals with disabilities face "outright intentional exclusion, the discrimi-

natory Fffecls of . . . transportation, and communication barriers, over-

protective rules and policies, failure to make modifications to existing

ffu:illties and practices, exclusionary qualification standards and crite-

Ea, :elgmgation. and relegation to lesser . . . jobs, or other opportuni-
es.

Excluding seniority systems would have made the goals of the
ADA illusory. Provisions of collective bargaining agreements strike
more heavily against most employees with disabilities than those
protected under Title VII because these agreements control most per-
sonnel actions and job descriptions where modifications must be made
to accommodate many workers with disabilities.

For workers with disabilities, access to jobs is not only impeded by
the attitudinal barriers other protected groups face but also by actual
phy§ical. mental, communicative, architectural, and transportation
barriers. Two-thirds of the working-age disabled are unemployed.”
Gaining access to employment is the first step to realizing the ADA's
goals of equal employment opportunity and ‘economic self-sufficien-
cy.® These barriers include the inaccessible public transportation
system that others may rely on to get to work, the lack of telecommu-
nications devices for people who are deaf (TDD) at a place of em-
plomnt to contact an employer regarding job inquiries, architectural
b.amcrs at the front door, lack of an accessible bathroom in the work
site, or actual physical and mental limitations' in performing certain
jOb‘ functions. All of these barriers have made the most accurate de-
scriptive account of what its like to be disabled in America as “not
working."™"

Davis v. United States Postal Service® offers an example of the
ad.dnional adverse impact that seniority systems may pose for workers
with disabilities. Davis, who was disabled by hemophilia and arthritis,
was precluded from permanent employment because he was unable to
perform the duties of an entry level position.” Although Davis was
able to perform the duties of a non-entry level position, the Postal

. 42 US.C. § 12101(aX$) (Supp. IT 1990).

. Legisiative History of the ADA, supra note 14, at 107.
42 US.C. § 12101(aXE€) (Supp. T 1990).

Legisiarive History of the ADA. supra note 14, st 107.
675 F. Supp. 225 (M.D. Pa. 1987).

Id. m 230.

tpesdd

1994] RECONCILING THE ADA WITH THE NLRA 403

Service would not accommodate him by placing him in such a posi-
tion. .
The non-entry level positions were not available to him under the
applicable collective bargaining agreement because he did not possess
the requisite seniority. Davis, although ultimately unsuccessful, chal-
lenged the disparate impact of this policy upon similarly-disabled peo-
ple* because they were unable to obtain employment in jobs for
which they could perform since the only channel to those jobs were
through jobs that they could not perform.®

Seniority provisions of a collective bargaining agreement that arbi-
trarily eliminate people with disabilities from entry into a workforce,
which occurred in Davis,* were not intended to be excluded from
unlawful employment practices as is evidenced by the lack of an ex-
press exemption.

C. Equal Employment Opportunity Commission’s GuiMce in
Interpreting the ADA

Three excerpts from the Equal Employment Opportunity
Commission’s (EEOC) guidance to interpreting the ADA ‘lends sup-
port to a multifactorial approach of evaluating’ reasonableness. First,
the EEOC’s guidance on determining essential job functions is rele-
vant to accommodations of pari-time or modified work arrangements
which often require reallocating nonessential job functions to other
employees. The Appendix indicates that the collective bargaining
agreement would be relevant,” but it also indicates other relevant
sources, such as the work experience of past and current employees in
the position.” This guidance by the EEOC strongly suggests that an
employer must use a multifactorial approach to the determination of
essential job functions, marked by consideration of, but not complete
deference 10, the terms of a collective bargaining agreement.

Secondly, the EEOC’s guidance, that a policy that does not qualify
as a disparate impact on people with disabilities may nonetheless be
challenged as discriminatory in individual cases, is important to deter-

84. Id. st 237. Other people with disabilities did qualify for entry Jevel positions when the plain-
WA took the 25t but they had different types of disabilities. /d. The plaintiff's claim was that it had
disparate impact on similarly-dissbled people. 1.

8S. Id. &t 235.

86, Id.
87. See 29 C.F.R. app. § 1630 (1993).
88. Id
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mining if exceptions might be made in policies contained in the col-
lective bargaining agreement. The Appendix offers an example of a
no-leave policy during the first six months of employment.” Even if
the policy withstood a disparate impact analysis, an employer may still
be required to make an exception to accommodate an individual with
a disability (unless it would cause an undue hardship on the operation
of the business).® Applying this analogy to the collective bargaining
agreement would mean that exceptions to the policies embodied in the
terms of these agreements may also need to be made. Making excep-
tions to policies such as competitive bidding and bumping would
permit the provision of accommodations without abandoning the poli-
cies.

Third, employers under the ADA may not rely on the lack of dis-
criminatory intent to save those provisions of a collective bargaining
agreement which have a discriminatory effect.” An employer and the
representatives of the union could negotiate an agreement without
consideration of the effect on workers with disabilities yet without a
specific intent to discriminate against them. The interpretative guid-
ance makes clear that provisions having a discriminatory effect on
people with disabilities will have to be avoided. For example, in
Daubert v. United States Postal Service,” where the defendant de-
feated the plaintiff’s prima facie case by showing in part that there
was no intent 10 discriminate,” the Jack of intent would not be help-
ful to establishing a defense. .

D. Legislative History

The legislative history of the ADA evinces Congressional intent that
the determination of reasonable accommodation would be an individu-
alized inquiry marked by a flexible approach. An example from the
Judiciary Committee Report illustrates that a per se approach to deter-
mining reasonableness was avoided in favor of a multifactorial ap-
proach.** The Committee rejected a proposal that would have deemed
unreasonable any accommodation that cost more than ten percent of

"3

Id. at app. § 1630.15().

. k. ot app. § 16305.

. 733 F.2d 1367 (10th Cir. 1984).

. i st 1369-70.

. Legislative History of the ADA, supra note 14, at 481,

£28282
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the disabled employee’s salary.”

The rationale behind the rejection of the proposal was that “[bly
including a number of factors [it is] intended to establish a flexible
approach™ and “that setting a ceiling on reasonable accommodation is
inappropriate.”® If Congress took painstaking steps to reject a per se
approach to assess reasonableness in light of cost, it is unlikely the
approach was intended 1o be abandoned in light of conflicting collec-
tive bargaining terms.

The legislative history provides additional support that a flexible
approach should be used when there is an employer who is covered
by a collective bargaining agreement. The Senate Report explained
that “an employer cannot use a collective bargaining agreement to ac-
complish what it otherwise would be prohibited from doing under this
legislation."”

Both the House and Senate in their reports concluded that the col-
lective bargaining agreement would be “relevant in determining
whether a given accommodation is reasonable.”™ The reports added
that if there were seniority provisions that reserved some jobs for
employees with a specified seniority, such provisions would represent
a “factor” for consideration.” Moreover, the House concluded the
existence of an inconsistent term in the collective bargaining agree-
ment would not be “determinative.”'®

E. Private Agreements

Congress recognized the potential for flexibility in these private
agreements when it recommended insertion of a clause permitting the
employer to take necessary steps to comply with the ADA.'' Such a
provision would be consistent with anti-discrimination clauses found
in the majority of collective bargaining agreements that provide guar-
antees against other kinds of discrimination by management. These

95. Legislarive History of the ADA, supra note 14, at 481,

96. Legistative History of the ADA, supra note 14, at 481.

97. Legislative History of the ADA. sxpra note 14, at 336,

98. Legislative History of the ADA, supra vote 14, at 130, 336.

99. Legislarive History of the ADA. supra oote 14, at 130, 336.

100. Legisiarive History of the ADA, supra note 14, at 336.

10). Legislative History of the ADA, supra notc 14, st 130, 336 (recommeading & method for
employers to avoid any conflicts between the duty to provide reasonsbie accommodations and the
mnmlymm.nwmuwmucmmmmmemwmu
ape ag that permit the employer “to take all actions neces-
sury o eomply with this I:gulmon")
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provisions usually provide that the company will not discriminate
against groups protected by various federal, state, and local ordinances
i prohibit discrimination.'®

Congress recommended a method for employers to avoid any con-
flicts between the duty to provide reasonable accommodations and the
duty to comply with collective bargaining agreements. Given this
Congressional recommendation to insert such a clause, a plaintiff
should more easily be able to rebut a defense by the employer that an
accommodation is unreasonable because it conflicts with the collective
bargaining agreement.

Without more evidence, the proffered reason would seem
pretextual. If the collective bargaining agreement (1) has been negoti-
ated since the date of the enactment of the ADA, or (2) has a provi-
sion which permits renegotiation in the event of conflict with other

_laws,'® the nature of the anti-discrimination provisions sanction vari-
ations in the terms of collective bargaining agreements to create ac-
commodations that are otherwise reasonable.

F. Policy Considerations

There are important public policy considerations on both sides of
this issuc. Respecting the rights of individuals with disabilities to
obtain necessary and reasonable accommodations as well as the rights
of union members to collectively bargain with management requires
more than a per se approach. A per se approach would result in one
set of policy considerations overshadowing all other concerns. A mul-
tifactorial approach will ensure that neither set of policy concerns are
ignored.

A multifactorial analysis recognizes that collective bargaining holds
numerous advantages for both labor and management. Unions provide
workers with an avenue towards genuine bargaining.'™ The collec-

102. G againgt discrimination—by either the union, the company. or both—appear in 83

percent of the sample of collective bargaining agreements, an increase since the Civil Rights Act of

and the Age Discrimination in Employment Act of 1967. BASIC PATTERNS IN UNION CON-
TRACTS 127 (BNA ed., 8th ed. 1975).

103. Some collective bargai agr da contain provisions which set out the procedures in
the everd that a provision conflicts with a law. /d. at 7.
104. A single employ ining with an employer is at & great disadvantage unless whe is criti-

cal to the business of the employer. With numbers of workers being the individual, however, the
employes will not have to accept whatever wages and working cooditions the employer offers.
MARVIN J. LEVINE & EUGENE C. HAGBURG. LABOR RELATIONS, AN INTEORATED PERSPECTIVE 6
(1978).
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tive bargaining agreement is central to the relationship between labor
and management. Seniority provisions are one of the strongest mea-
sures protecting workers. Both labor and management would agree
that the benefits of seniority provisions include: (1) avoidance of
claims of favoritism and discrimination in personnel actions, such as
layoffs, transfers, recalls, shift preferential, demotions and promotions,
and (2) ease in administration.'®

Adherence to the collective bargaining agreement and its seniority
provisions is not absolute. Although the overwhelming majority of
collective bargaining agreements contain seniority provisions that
prefer employees who have longer continuous service with the em-
ployer, exceptions to this general rule exist. Three such exceptions are
the “super-seniority” afforded union representatives, the selection of
less senior workers with specialized training, and the settlements of
discrimination suits.

Policy considerations affording union representatives super-seniori-
ty'® is grounded in policy considerations of preventing them to be
the first to go in a layoff. The policy spares the less senior representa-
tive for the good of the union. Continuity in representatives during
time of layoff ensures better representation and eliminates the
disincentive to serving as a representative.

Another exception is that a junior employee, who has specialized
training not possessed by more senior employees, will not be laid off
if the training is needed for efficient business operations.'” The se-
niority standards are relaxed for the ultimate good of the company.
Labor would not be able to negotiate a seniority policy that did not
include some exceptions to make contrary hiring decisions for the

- efficiency of the business.

One commentator offers another exception to the general principle
of adhering to the collective bargaining agreement: providing remedies
to victims of discrimination.'™® The Supreme Court has allowed col-
lective bargaining agreements to be overridden in order to make vic-
tims of discrimination whole under Title VIL In Franks v. Bowman

105. More debatable claims of the advantages of seniority systems are that they reward the most
efficient. reliable. and loyal employces and protect the older workers. These benefits are subject to
debate because employers niise concerns that seniority systems tead o decresse the ambitions of
younger employees and decrease the likelihood that they will remain with the employer. Id. &t 72.

106. id.

107. id 1 70.

108. See Rence Cyr, The Americans with Disabilities Act: Impli Jor Job R and

the Treatment of Hypersusceptible Employees, 51 BROOK. L. REV. 1237 (1992).
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Transportation Co., Inc.,'” the plaintiffs, who had been the victims
_ of racial discrimination, sought retroactive seniority as a component of
damages. The plaintiffs argued that they would have been working in
the seniority earning position if not for the discrimination."® The
defendants claimed that awarding seniority to employees who had not
in those positions would violate the collective bargaining
agreement.'" The Court held that the only way to adequately com-
pensate the plaintiffs was to include retroactive seniority as part of the
damages and permitted the collective bargaining agreement to be
overridden."?

Achieving the goals of the ADA also warrants departing, at times,
from the terms of the collective bargaining agreement. There are
strong public policy considerations at stake in accommodating people
with disabilities in the workplace. Those considerations include: (1)
decreasing the enormous costs of the wasted productivity associated
with unemployment of the disabled; (2) reinforcing the labor market
with another population of workers before a critical labor shortage
occurs; and (3) eliminating the staggering discrimination in all areas
of life experienced by people with disabilities.

Remarks by former President Bush expounded on these public pol-

" icy considerations:

On the cost side, the National Council on the Handicapped states that current
spending on disability benefits and prog: eds $60 billion lly. Ex-
cluding the millions of disabled who want to work from the employment ranks
cost society literally billions of dollars annually in support payments and lost
i tax revenues . . . . The United States is now beginning to face labor
shortages as the baby boomers move through the work force. The disabled offer
a pool of talented workers whom we simply cannot afford to ignore, especially
in connection with the high tech growth industries of the future.'

It been estimated that there is a “20 year window of opportuni-
ty” to integrate people with disabilities into the labor pool before we
are faced with a critical labor shortage.' Looking for opportunities
for employing those who need accommodations will benefit the em-

109. 424 US. 747 (1976).

110. 34 a0 758,

111, i &t 773,

12 i 2t 778

113. Legislative History of the ADA, supra note 14, at 115.

114, Legisiative History of the ADA, supra aote 14, st 113 (comments from Jay Rochlin, the exec-
utive director of the President’s Comamitice on Employment of Prople with Disabilities w0 the Com-
mittee on Labor and Human Resources).
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ployer. The employees receive an incidental benefit of a robust com-
pany not plagued by a labor shortage.

The reason most cited by cases decided under the Rehabilitation
Act for deferring to the collective bargaining agreement is that pro-
viding accommodations may usurp the legitimate rights of other
workers. However, the courts in these cases did not expound on the
nature of the legitimate right of other workers. In Carty v. Carlin,"*
the District Court of Maryland objected to an accommodation that
“might also violate other employees’ rights secured by the collective
bargaining agreement . . . .""'¢ It appeared that the possibility of a
violation of other’s rights, without further inquiry, would be enough to
override the duty to accommodate.

An automatic determination that all provisions of the agreement
equate to legitimate rights of covered employees would result in a per
se determination of unreasonableness whenever an accommodation
conflicted with one of its terms. This approach shows too little respect
for the interests of people with disabilities and the goals of the ADA
while overprotecting the union workers. Balancing the legitimate
rights of union workers with the right of workers with disabilities to
reasonable accommodations requires a determination of what rights
are actually legitimate. It is clear that there is a legitimate right to be

" safe from being bumped from a job to accommodate an employee

with a disability and less seniority."” It is also clear that mere incon-
venience of other workers does not qualify as a defense of undue bur-
den.

In Davis v. Frank,"* the United States Postal Service failed to
promote an employee who was deaf and needed some accommoda-
tions, including elimination of the nonessential job function of answer-
ing phones and the use of basic sign and written communication by
fellow workers."” Davis illustrates that some accommodations will
conflict with a term of a collective bargaining agreement and the
result may only be inconsequential or inconvenient to other workers.
In those cases the need to accommodate people with disabilities in the

115. 623 F. Sapp. 1191 (D. Md. 1985).

116. /d. at 1189, :

117. Legislative History of the ADA, supra poie 14, st 130 ("The Commitice also wishes 10 make
clear that reassignment noed only be 10 a vacant position “bumping’ another employee out of 8 posi-
oo (0 create s vacancy is not required™).

118. 711 F. Supp. 447 (N.D. L1L. 1989).

119. Id. at 450.
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workforce should outweigh the “rights” of other workers.

Legitimacy of rights of union workers is a continuum. At the low
end of legitimacy is the mere inconvenience standard of Davis and at
the high end of legitimacy is the security from being bumped from a
current position by a less senior, worker with a disability. Other
“rights” may include: performing the job duties as written in the job
description of the contract; bumping a less senior worker for a more
choice position; preference in selection of shift, for transfers, and
assignment to light duty positions; greater lay-off protection; and
access to non-entry level positions.

The evaluation of the strength of the legitimacy of these “rights”
depends upon the factual context. Several variables which contribute
to this context include: the existence of a proviso regarding compli-
ance with the ADA, the degree of harm to each party, and basic n
tions of fairness. :

Generally, seniority provisions create reasonable expectations with
respect to various personnel decisions. Through seniority lists, an
employee knows whether she is the most senior person eligible for a
position and by its terms knows the duties she is expected to perform.
However, if the agreement contained a provision that the employer
may take whatever steps are necessary to comply with the ADA, then
the expectation that seniority will always prevail is no longer reason-
able. .

In evaluating when an expectation by another worker is legitimate,
employers and employees without disabilities may need to rethink
their notions of fairness. It certainly is not fair to people with disabili-
ties that the job descriptions are based on the norm of the non-dis-
abled employee.” Capable people with disabilities often look as
though they are not measuring up even though at times the standard is
arbitrary. For example, in Prewitt v. United States Postal Service,"'
a job requirement that applicants be able to raise their arms above the
shoulder was based on the norm of a non-disabled person and bore no
real relation to the job. The requirement existed because a shelf for

120. See Marths Minnow, When {Xfference Has Its Home: Group Homes for the Menially Retard-
od, Equal Protection and Legal Treatmens of Difference, 22 Harv. CR-CL. L. Rev. L11 (1987). In
discussing vasious approaches to dealing with difference, Minnow notes that labeling a group as
different is an "act of power by which the pamers simultancously assign names and deny their rels-
Gomhips, with, and power over, the named. . . .= /d at 128,

121. 662 P2d 292 (Sth Cir. 1981).
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casing mail was above shoulder height.'? By lowering the shelf, Mr.
Prewitt would become just as capable as any non-disabled employ-
cc.’” The court noted that the shelf could be lowered making the
“requirement™ unnecessary.

It is equally unfair that barriers unique to people with disabilities

-and outside of the place of employment also influence access to em-

ployment. For example, people who rely on public transportation to
travel to work may work for any employer located near a bus line.
People with mobility impairments who rely on public transportation
must rely on those routes that have become lift-equipped. Not all
routes are lift equipped nor will be lift-equipped for some time even
under the ADA.'" Opportunities are unequally available because of
barriers like these.

Non-disabled workers enjoy their seniority to some extent because
of the lack of competition with the full labor pool. The pool of appli-
cants for jobs would have been greater if people with disabilities had
been able to compete without discrimination. At least 8.2 million
people with disabilities who are unemployed want to work.'” If the
barriers had not existed, many of those individuals would have been
competing in the private sector for the jobs now held by non-disabled
workers.

It would be grossly unfair to keep people with disabilities out of the
workforce whenever an accommodation conflicted with a seniority
provision to protect other workers who earned their seniority in a
discriminatory system. In Franks v. Bowman,'® the Court gave cre-
dence to the plaintiffs’ claim of race discrimination — but for the
discrimination, they would have been in seniority eaming posi-
tions."” Credence must be given to the claim that absent the perva-
sive discrimination, many more people with disabilities would have
been in the workforce eaming seniority.

Certain personnel decisions that do not involve decreases in pay or
foreclosure of future opportunities are more akin to inconvenience
than bumping unless there are other important, nonfinancial reasons
for the request. A non-disabled senior employee may miss an opportu-

122. /4 a 305.

123, Id

124. See supra note 2.

125. See supra note 14 and accompanying text.
126. 424 US. 747 (1976).

127. Id «t 758.
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nity occasioned by the need to accommodate an otherwise qualified
applicant or employee, but this missed opportunity may not represent
a foreclosure to future opportunitics based on seniority. In that case,
the frequency of turnover in those opportunities would inform the
significance of the right at stake.

The Supreme Court has allowed for reduction in opportunities in
other cases to eradicate discrimination. In United States v. Para-
dise,'™ the Supreme Court held that a court-ordered racial quota of
promoting one African-American for every other position within the
Alabama Department of Safety was permissible given the pervasive
manner in which discrimination had persisted in the department. A re-
duction in half of the opportunities for the other officers was not
deemed unlawful under these facts.'®

In Johnson v. Transportation Agency,'™ the Supreme Court held

an affirmative action plan that took gender into account as one
factor in the promotion decision of a road dispatcher position was
acceptable under Title VIL'' In that case, a white male employee
was passed over for promotion in favor of a female employee who
had equivalent qualifications, although the male employee had a score
on a written civil service test that was two points higher. The Court
found significant that although the “petitioner in this case was denied
a promotion, he retained his employment with the Agency, at the
same salary and with the same seniority, and remained eligible for
other promotions.”'?

Although the facts in Johnson involved the legality of a voluntary
affirmative action plan, the comparison of what kind of personnel
decisions may rise to the level of an entitlement is equally open to
decisions under the ADA. The issue under the ADA is whether the
other worker is burdened by the accommodation rather than an affir-
mative action plan,

The public policy stakes on each side are high. Neither the rights of
union workers nor workers with disabilities should always prevail.
Many factors effect the importance attributed to any particular provi-
sion. Exceptions are made to accommodate competing policy consider-
ations. Therefore, the appropriate test must weigh these various con-

128. 480 U.S. 149 (1987).
129. & a1 180.

130. 480 U.S. 616 (1987).
131, i ot 623-24.

132. M = 638.
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siderations.

III. HOwW THE MULTIFACTORIAL TEST WORKS

The multifactorial test is the polestar to determining when an excep-
tion should be granted to accommodate a person with a disability."?
The direction of the ADA, its implementing regulations, and its legis-
lative history all advise against a per se rule and instead favor a flexi-
ble approach. The approach must consider numerous factors (in addi-
tion to the factors listed in the EEOC regulations)'™ to address the
competing policy considerations raised by the group right of collective
bargaining and the individual right of reasonable accommodation.
These factors should include:

(1) whether the accommodation raises an actual conflict with the

“right” of another employee;

(2) if the accommodation affects another employee and the nature

of the effect;'™

(3) the weight the agreement gives seniority;

(4) the existence of other exceptions to the provision;'*

(5) the reason the senior employee needs the position in question;

133. Ervin, supra note 37, at 969. Factors “a covered entity is likely to consider™ when grappling
with H of a disabled emp include:
The number of employees in the bargaining unit.
mmuwmwluﬂ:mmqmmnvum
The demand for jon in this parti unit.
Thenumbaulmployeuwhnuumtynglmvouldbendvuulyuﬁeucdbynms—
signment decision. X
The difference in amount of seniority between the disabled employee and the able-bodied
emp|oyee(s) whose seniority rights sre adverscly affected.
6 ities for employ with this emp of both the disabled em-

’ ployee and the non-disabled employee(s), both short and long-term.
7. The extent to which the seniority rights of the non-disabled employee(s) have been neg-
stively affected in the past.

Eali ol o

Ld

Id :
Ervin's factors could be applied to other types of prop ions besides ign
ment. These factors would be helpfu) in analyzing various factors within the multifactorial test,

134. See supra text accompanying notes 87-93.

135. See Ervin, supra pote 37, u969(nnmnlyun¢d\ufmar Ervin's factor #6 is particularly
applicable).

136. See Ervin, supra note 37, st 971 luding that the “emp! of & unioni £

might be said to have a corresponding duty in the context of the ADA to propose an accommodation
uunmuwnmmwmwum ‘nn-cloulymdlo

detenining if there are 1d. Some b may aot -
impact the collective bargaining agreement and should first be explored. /d. This commentator sug-
gests that all ahernatives thal impact the should be analyzed for the most effective accom-

modution and the least negative impact.
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(6) the existence of alternative accommodation(s) that do not
conflict with the terms of the collective bargaining agreement;
and )

(7) the burden on non-disabled union members in the relative
work site.'” ’

When an employer is faced with a conflict between the terms of a
collective bargaining agreement and a proposed accommodation, the
inquiry should begin with a determination of whether the accommoda-
tion actually affects another worker's rights. Generally, eliminating a
nonessential job requirement or eliminating a physical “requirement”
for a job may not affect another worker's rights. For example, if a job
requirement of lifting one’s arm above shoulder level was eliminated
by lowering a shelf, the rights of another worker would not be affect-
ed.”™ If there is no actual conflict with another worker’s rights then
the inquiry should end and the accommodation granted.

A proposed accommodation may raise a potential conflict but not
an actual conflict. For example, in the second hypothetical presented
in the introduction, the office manager wishes to accommodate a deaf
typist in the word processing department by eliminating the need for
him to answer the telephone. The job duties in the collective bargain-
ing agreement include answering the phone, but elimination of the
duty for this individual will not significantly affect the rights of the
other typists in the business because they are already required to an-
swer the phone.

Similarly, a position may be available through competitive bidding
but no other worker at the time bids for the position, transfer or shift,
yet, uiider the applicable terms of the collective bargaining agrecment,
the position may be foreclosed to people with less than one year of
seniority. If no other worker with sufficient seniority desires the posi-
tion, an employer should not be foreclosed from devising an accom-
modation for an applicant or employee with a disability. No
employee’s rights under the collective bargaining agreement are at
stake even though the terms of the agreement come into play. Em-
ployees with less than one year seniority do not have a right to apply

137. This is a factor which the Sup Court in evaluating the itutionality of affir-
mative action plans. See, ¢.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986); United States v.
Paradise, 480 US. 149 (1987); Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986). See also Ervin,
supra uote 37, st 969 (suggesting that factors 1.2.34, and 7 provide uscful guidance in determining
the burden in the relative work site).

138. Prewitt v. United States Postal Service, 662 F.2d 292 (S«h Cir. 1981).
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for the position so their rights do not come into play.

When the rights of another worker do come into play, the other
factors of the multifactorial test should be examined, including: the
nature of the right at stake; the weight given seniority under the col-
lective bargaining agreement; existence of other exceptions to selec-
tion by seniority; the reason the senior employee needs the position in
question; existence of other reasonable accommodations that do not
conflict with the collective bargaining agreement; and the burden on
non-disabled union members in the relative work site.

The importance of the right at stake should influence the weight
given to the other factors. Financial benefit and future opportunities
may add to the importance of the right. In the third hypothetical,™
an applicant requires a day shift so that he can use accessible public
transportation, but employees with more seniority have preference for
openings on the day shift. Working the day shift probably does not
involve a pay increase. However, assignment to a non-entry level
position over a senior employee is likely to involve a wage differen-
tial. A right that does not offer increased wages may be less weighty
than one where rate of pay is effected.

There may be occasions when a right to a transfer or shift prefer-
ence may involve other important non-financial benefits, such as
proximity of the work site to home or family responsibilities. In those
cases it is also important to consider the frequency of additional, simi-
lar opportunities. For example, if openings in the day shift occur every
few weeks or months, the opportunity might merely be postponed for
the senior employee. If the openings are rare, the loss of the opportu-
nity may be more significant.

Frequency of other opportunities is closely tied to the diffusion of
the burden throughout the place of employment. These factors are of

"importance to the ultimate resolution of the first hypothetical'®

about the individual with a mental disability who worked as a custo-
dian and had been bumped on numerous occasions from his work site.
One way to accommodate his training needs is to lock him into a
position at one site and take that position out of the competitive bid-
ding process. If the employer has numerous janitorial positions with
frequent openings at different sites, the restriction of one position
might be less burdensome on the other employees. If, on the other

139. See supra note 2 and accompanying text.
140. Sce supra note 1 and sccompanying text.
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1and, the employer accommodated numerous people with disabilities
1 janitorial services and had restricted numerous positions, the burden
.nay be too great on the other workers.

Also important to the determination are other factors, such as the
existence of other altemnatives for accommodating people with disabili-
ties that do not pose actual conflicts with other workers’ rights. If a
reasonable accommodation does exist which does not interfere with
another worker's rights under the agreement, the accommodation
should be implemented first.

CONCLUSION

If the mandate of the Americans with Disabilities Act is to be ful-
filled, a multifactorial approach to weighing competing considerations
must be adopted. Not all the terms of a collective bargaining agree-
ment translate to actual rights of other workers. Not all “rights™ of
other workers deserve absolute deference in the face of competing and
significant interests of integrating people with disabilities into the
workplace.

The words of the ADA and its regulations impose an obligation to
weigh the effect of the collective bargaining agreement into an equa-
tion of reasonable accommodation but not to foreclose opportunities
for people with disabilities because of an inconsistent term. The leg-
islative history of the ADA warns that terms of collective bargaining
agreements are not determinative of the reasonableness of accommo-
dations. The nature of private agreements teach us that they can be
adapted to various legal requirements. Public policy reminds us that a
greater duty of accommodation must be carved out under the ADA.
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